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ARGUMENT 

I. Wipf is an Aggrieved Party with Standing to Appeal the Circuit Court’s 

Orders 

Appellees Hutterville Hutterian Brethren Inc. (“Hutterville”), George 

Waldner, Sr., Kenneth Waldner, Samuel Waldner and Thomas Waldner (collectively 

“the Waldner group”) first attempt to argue that the appeal of Johnny Wipf, Sr. 

(“Wipf”) should be dismissed because Wipf is not an “aggrieved party” with 

standing to appeal the Circuit Court’s September 8, 2014 and October 9, 2014 

orders.
1
  Appellees’ Brief at 24-29.  This issue, however, has already been resolved 

through the Court’s denial of the Waldner group’s motion to dismiss Wipf’s appeal, 

dated December 9, 2014.  Nevertheless, to the extent the Court chooses to revisit this 

issue, the Waldner group’s position remains unfounded.  

According to the Waldner group, Wipf cannot be an “aggrieved party” with 

standing to appeal because “all of the claims against [Wipf] were dismissed” by the 

Circuit Court.  Appellees’ Brief at 25.  This analysis, however, completely ignores 

the affirmative relief that the Waldner group obtained through entry of the Circuit 

Court’s orders and the significant prejudice caused to Wipf as a result.  AA 68-71 

(CR 2391-2394); AA 118-119 (CR 2557-2258).  While this Court has held that an 

appellant must “be prejudiced or aggrieved by the decision from which he appeals,” 

the concept of an “aggrieved party” is not so limited as to preclude an appeal from a 

prejudicial order merely because other aspects of the judgment are entered in a 

                                           
1
 References to the Brief of Appellees shall be “Appellees’ Brief” followed 

by the applicable page number(s).  References to Appellees’ Appendix shall be 

“HA” followed by the applicable page number(s).   
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party’s favor.  In re Estate of Bartholow, 2006 SD 107, ¶ 5, 725 N.W.2d 259, 261 

(citing Carlson v. West River Oil Co., 75 SD 333, 335, 64 N.W.2d 294, 295 (1954)).   

As recognized in Miller v. Scholten, “[t]he prevailing party in a lower court 

adjudication may be a ‘party aggrieved’ if the adjudication is prejudicial to him.”  

273 N.W.2d 757, 761-62 (S.D. 1979) (citing Peters v. Peters, 214 N.W.2d 151 (Iowa 

1974)).  In the decision cited by this Court as support for this principle, Peters v. 

Peters, the Supreme Court of Iowa held that “[t]he mere fact a party has prevailed on 

the immediate issue decided by the decree does not preclude his right of appeal if it 

also adjudicates his rights in a manner prejudicial to him.”  Peters, 214 N.W.2d at 

154.  Since Miller, this Court has consistently restated its view that a party has 

standing to appeal where an “adjudication is, in some way, prejudicial to that party.”  

Estate of Bartholow, 2006 SD 107, ¶ 5, 725 N.W.2d at 261.  See also Quinn v. 

Mouw-Quinn, 1996 SD 103, ¶ 20, 552 N.W.2d 843, 847; Jones v. Dappen, 359 

N.W.2d 894, 895 (S.D. 1984).  

This interpretation of the prejudice requirement is consistent with authority 

from other jurisdictions that holds that even a party who has fully prevailed in the 

court below may appeal from a judgment in his favor for the purpose of attacking an 

adverse finding which, in the absence of an appeal, would operate as res judicata in a 

subsequent action.  See Ruvalcaba v. City of Los Angeles, 167 F.3d 514, 520 (9th 

Cir. 1999) (“If the adverse ruling can serve as the basis for collateral estoppel in 

subsequent litigation, the prevailing party has standing to appeal.”); Simpson v. 

Kimbell Mill. Co., 164 So. 2d 637, 639 (La. Ct. App. 1964) (“Where a finding of fact 
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or law is placed in the judgment itself, it may become the basis for res judicata or 

estoppel, and, if the finding is shown to be prejudicial to appellant’s interest, the 

appellant has the right to appeal even though the judgment itself be in his favor.”).   

Here, pursuant to the request of the Waldner group, the Circuit Court entered 

Findings of Fact and Conclusions of Law which effectively hold that the members of 

the Waldner group are members of Hutterville whose consent was required in order 

for Wipf’s execution of the Wipf Deeds to be deemed valid.
2
  AA 68-71 (CR 2391-

2394).  On the basis of this improper finding, the Circuit Court ruled that “[t]he Wipf 

Brown and Spink County Deeds are not valid and enforceable,” thereby overruling 

the authority of Hutterville’s Board of Directors who authorized the execution and 

filing of those deeds pursuant to a Corporate Resolution and Trust Agreement.  AA 

68-71 (CR 2391-2394); AA 25-28 (CR 17450-1753); AA 29 (CR 2084).  These 

rulings by the Circuit Court are unquestionably prejudicial to Wipf and have already 

been cited by the Waldner group as a basis for their filing of additional corporate 

                                           
2
 In their response brief, the Waldner group asserts that “[t]he facts before the 

trial court were not in dispute.”  Appellees’ Brief at 6.  This contention is simply not 

true.  Before the Circuit Court, Wipf made absolutely clear that the facts underlying 

the ongoing religious dispute at Hutterville Colony were in dispute and that, contrary 

to the Waldner group’s claims, Wipf is – and has been since February 2009 – the 

duly elected President of Hutterville and a member in good standing with the 

Hutterian Church at Hutterville.  CR 2084-2093; CR 1089-1093.  This dispute was 

acknowledged by both the Circuit Court and counsel for the Waldner group during 

the August 25, 2014 hearing.  AA 57 (CR 2354).  Because Wipf’s motion to dismiss 

was based upon lack of subject-matter jurisdiction and well-settled principles of res 

judicata, resolution of Wipf’s motion did not require consideration of the inaccurate 

and self-serving recitation of facts submitted by the Waldner group concerning 

Hutterville’s history.   
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documents that purported to merge Hutterville with a new corporation that the 

Waldner group formed in the State of Minnesota.  Appellees’ Brief at 21-22.   

II. Wipf’s Appeal is Necessary to Prevent the Circuit Court’s Prejudicial 

Findings of Fact and Conclusions of Law from Becoming Res Judicata in 

Future Proceedings 

The Waldner group next argues that Wipf’s appeal should be denied as moot 

because there is “no remaining controversy” between the parties as a result of Red 

Acre LLC’s decision to dismiss its separate appeal.  Appellees’ Brief at 26-29.  This 

assertion, however, again fails to acknowledge the significant prejudice caused to 

Wipf by the Circuit Court’s actions.  Simply stated, Wipf’s appeal is necessary to 

prevent the Circuit Court’s erroneous Findings of Fact and Conclusions of Law from 

becoming res judicata in future legal proceedings.   

There is little doubt that had Wipf not appealed to this Court, the Waldner 

group would have used the Circuit Court’s order – as they already have in their 

attempts to erase Hutterville’s corporate existence through a fraudulent merger – as a 

sword to continue exercising unauthorized control over Hutterville and its property.  

Similarly, if Wipf’s appeal were to be dismissed as moot, in all future legal 

proceedings, the Waldner group would cite to the Circuit Court’s conclusion that 

“[t]he Wipf Deeds were executed and recorded without full consent of all 

[Hutterville’s] members” as a final ruling as to the issue of their membership in 

Hutterville.  AA 68-71 (CR 2391-2394).      

Contrary to the Waldner group’s contention, Wipf is not seeking to step into 

the shoes of another party to protect some “indirect financial stake in another party’s 

claims.”  Appellees’ Brief at 28.  By submitting a proposed Order to the Circuit 
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Court containing a set of self-serving and erroneous Findings of Fact and 

Conclusions of Law that declared the Wipf Deeds to be invalid, the Waldner group 

to be members of Hutterville and Wipf to be a “former member” of Hutterville who 

lacked authority to act in any capacity for the corporation, the Waldner group asked 

the Circuit Court to grant them affirmative relief as to these issues and created a 

controversy against Wipf, the adjudication of which is subject to this Court’s 

review.
3
  CR 2374-2381.   

The Waldner group also misconstrues the basis for Wipf’s appeal by arguing 

that because “the validity of the Lease was litigated solely between Hutterville and 

Red Acre” and Red Acre dismissed its appeal, Wipf’s ability to seek judicial review 

is somehow defeated.  Appellees’ Brief at 28.  This argument is nothing more than a 

red herring.  As made clear from his filings with this Court, Wipf is not appealing the 

Circuit Court’s ruling as the validity of the Lease between Wipf and Red Acre, but 

rather, the Circuit Court’s attempt to adjudicate the validity of the Wipf Deeds and 

the status of the Waldner group’s membership in Hutterville.  The Circuit Court’s 

rulings on those issues adversely affected Wipf’s rights and an order by this Court 

vacating the Circuit Court’s Orders, Findings of Fact and Conclusions of Law and 

remanding the case back with instructions to dismiss all claims for lack of subject 

matter jurisdiction would cure the Circuit Court’s error. 

                                           
3
 The Waldner group submitted proposed Findings of Fact and Conclusions 

of Law despite the fact that they were not required under SDCL § 15-6-52(a) and no 

such findings were announced by the Circuit Court on the record at the August 25, 

2014 hearing.  AA 38-61 (CR 2350-2373).   
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III. Wipf’s Appeal is Not Rendered Moot By the Waldner Group’s 

Fraudulent Attempt to Merge Hutterville with Another Corporation 

In their recitation of facts, the Waldner group insultingly describes Wipf and 

the members of his group as “squatters” whose presence at Hutterville Colony is 

tolerated by the Waldner group solely as “an act of charity.”  Appellees’ Brief at 15-

17.  Since this Court’s decisions in Hutterville Hutterian Brethren, Inc. v. Waldner, 

2010 SD 86, 791 N.W.2d 169 (“Hutterville”) and Wipf v. Hutterville Hutterian 

Brethren, Inc., 2012 SD 4, 808 N.W.2d 678 (“Wipf”), the Waldner group’s so-called 

“charity” has consisted of an escalating pattern of cruel and oppressive conduct, 

including various efforts to deprive the members of the Wipf group (including its 

women and children) of food, garden space, use of Colony buildings for work, 

school and worship, healthcare and even running water and electricity.
4
  AA 76-111 

(CR 2406-2431). 

The Waldner group admits that following the Circuit Court’s September 8, 

2014 Order, it filed numerous documents with the offices of the Register of Deeds 

for Brown and Spink Counties and the South Dakota Secretary of State which (1) 

hold members of the Waldner group out as the corporate officers of Hutterville and 

(2) purport to terminate the Trust established by Hutterville’s Board of Directors and 

                                           
4
 As a result of this conduct, several members of the Waldner group have 

been charged with criminal offenses under SDCL § 22-34-28.  See State v. William 

Waldner, CRI 14-944, Fifth Judicial Circuit Court, Brown County; State v. Lenny 

Waldner, CRI 14-1247, Fifth Judicial Circuit Court, Brown County; State v. Timothy 

Waldner, CRI 14-1184, Fifth Judicial Circuit Court, Brown County; State v. Edward 

Waldner, CRI 14-1186, Fifth Judicial Circuit Court, Brown County; State v. Simon 

Waldner, CRI 14-945, Fifth Judicial Circuit Court, Brown County. 
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merge Hutterville into a newly formed Minnesota corporation that the Waldner 

group controls.  Appellees’ Brief at 21-22.  Relying on these actions, the Waldner 

group asks this Court to dismiss Wipf’s appeal on grounds of mootness because 

“neither the corporation of which Wipf claims to be president, nor the trust of which 

he claims to be trustee, still exist.”  Appellees’ Brief at 29.  This flawed argument is 

without merit and merely underscores the prejudice caused by the Circuit Court’s 

decision and the extreme lengths the Waldner group will go to in order to impair the 

Wipf group’s ability to live peacefully at Hutterville Colony. 

While the Waldner group claims that its post-judgment corporate actions 

were made “[i]n reliance on the trial court’s September 8, 2014 judgment,” they offer 

no explanation whatsoever as to how the Circuit Court’s decision granted them the 

necessary corporate authority to accomplish such actions.  Appellees’ Brief at 21.  

Indeed, the language of the Circuit Court’s September 8, 2014 Order does not, in any 

way, declare that the members of the Waldner group are the duly elected corporate 

officers of Hutterville.  AA 68-71 (CR 2391 – 2394).  Nevertheless, the Waldner 

group urges this Court to uphold the legal effect of their illegal actions in evaluating 

their claim that Wipf’s appeal is now moot. 

This Court, however, has three times declared that it cannot sustain any 

action that would endorse a decision on the identity of Hutterville’s corporate leaders 

and members.  Wipf, 2012 SD 4, ¶ 27, 808 N.W.2d at 686.  See also Hutterville, 

2010 S.D. 86, ¶ 34, 791 N.W.2d at 179; Wipf v. Hutterville Hutterian Brethren, Inc., 

2013 S.D. 49, ¶ 37, 834 N.W.2d 324, 336.  Accordingly, because the Waldner 
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group’s purported merger of Hutterville cannot be recognized as having any legal 

effect without first confirming the Waldner group’s authority to approve such 

corporate actions, any consideration of the effect of the purported merger by this 

Court would violate the holdings in Hutterville and Wipf.  Stated another way, the 

“intervening events” that the Waldner group cites as an impediment to this Court’s 

ability to grant Wipf relief are, under this Court’s prior holding, of no legal 

significance because they are contingent upon the existence of corporate authority 

that no secular court is permitted to recognize. 

Not surprisingly, the Waldner group fails to cite a single legal authority to 

support their position on this issue.  Instead, they simply argue that because they 

were able to file fraudulent merger documents with the Secretary of State before 

Wipf filed his appeal, Hutterville no longer exists and this Court is without the 

authority to review the Circuit Court’s rulings as to that entity.
5
  As described by one 

court, such an argument is “nonsense” as it ignores the principle that, even in the 

absence of a stay or injunction, a party who acts during the pendency of an appeal 

does so “at his peril and subject to the power of the court to restore the status, wholly 

irrespective of the merits as they may be ultimately decided.”  Nat'l Forest Pres. 

Grp. v. Butz, 485 F.2d 408, 411 (9th Cir. 1973) (rejecting the claim that a party’s sale 

of land during the pendency of an appeal placed the legality of those transfers 

                                           
5
 Because the Circuit Court’s order provides no authority for the 

Waldner group’s actions, Wipf’s decision not to request a stay in the 

proceedings of the Circuit Court is not relevant to whether the Waldner 

group’s actions have any legal effect.   

 



9 

 

beyond the jurisdiction of the court).  See also Garcia v. Lawn, 805 F.2d 1400, 1402 

(9th Cir. 1986) (holding that a mootness argument fails “if the court has the ‘ability 

to undo the effects of conduct that was not prevented by the time of the decision”) 

(quoting 13A Wright, Miller & Cooper, Federal Practice and Procedure: 

Jurisdiction 2d § 3533.3, at 278–79 (1984)).   

Therefore, even if the Court were able to consider the effect of the Waldner 

group’s post-judgment actions without recognizing either faction’s authority to 

control the corporation, this would not render Wipf’s appeal moot.  Where “there has 

not been a change of circumstances or an occurrence of an event by which the actual 

controversy has ceased nor is it impossible for [the] Court to grant effectual relief,” 

the “issue is not moot.”  In re Estate of Howe, 2004 SD 118, ¶ 53, 689 N.W.2d 22, 

34.  Here, the Waldner group contends that its post-judgment actions were taken 

“[i]n reliance on the trial court's September 8, 2014, judgment that the Lease and 

deeds upon it was based are invalid and unenforceable.”  Appellees’ Brief at 21.  

While acknowledging that Wipf has a basis to object to these post-judgment 

transactions, the Waldner group then asserts that his only available remedy is “to 

challenge them in a new lawsuit.”  Appellees’ Brief at 30.  Thus, because the 

Waldner group has demonstrated its intent to use the Circuit Court’s order as a basis 

for its claimed authority over Hutterville, Wipf’s appeal of that purported basis 

cannot be deemed a “hollow act that serves no purpose.”  Appellees’ Brief at 31.  

Another lawsuit would be redundant and should be unnecessary to vacate the Circuit 

Court’s Findings of Fact and Conclusions of Law. 
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IV. The Circuit Court Lacked Subject Matter Jurisdiction to Adjudicate the 

Hutterville Dispute and Should Have Dismissed the Waldner Group’s 

Claims on Grounds of Res Judicata 

Although they fiercely opposed judicial review on the merits in both 

Hutterville and Wipf, the Waldner group now seeks to avoid those rulings by arguing 

that because Wipf was deposed in 2012 and 2013, this later testimony regarding 

events predating the decisions in Hutterville and Wipf somehow defeats the 

preclusive effects of res judicata.  This argument fails in several respects and should 

be rejected. 

It is beyond dispute that in Hutterville, this Court reviewed and considered 

the history of the schism within the North American Hutterian Church, as well as the 

effect of the schism locally at Hutterville Colony.  2010 SD 86, ¶¶ 4-16, 191 N.W.2d 

at 171-74.  In particular, the Court considered evidence pertaining to the purported 

ex-communication of Wipf and the Waldner group’s erroneous claim that Wipf 

voluntarily left the Hutterville church and joined a different church.  Id. ¶ 15 (“At his 

deposition, George Waldner, Sr. explained that the Appellants belonged to a 

different Church than the Church at Hutterville Colony.”).  Despite this claim, the 

Court definitively held that no secular court can adjudicate the true membership of 

the Church at Hutterville or the corporation itself:  

[A] resolution of the governance question became dependent upon resolution 

of a dispute regarding membership in and expulsion from the “true” Hutterian 

Church by the “true” church elders of the local church at Hutterville Colony.  

Such matters of membership are shielded from judicial scrutiny under the 

First Amendment. 
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Id ¶ 34.  See also Wipf, 2012 SD 4, ¶ 27, 808 N.W.2d at 686.   

Without acknowledging their prior attempts to establish Wipf’s purported 

expulsion from the Church at Hutterville, the Waldner group repackages the same 

argument in this appeal as a request to apply the Ecclesiastical Deference Doctrine.  

Appellees’ Brief at 32-34.  As demonstrated in its earlier opinions, however, this 

Court was certainly aware of the principles of that doctrine.  Hutterville, 2010 SD 86, 

¶ 22, 791 N.W.2d at 175; Wipf, 2012 S.D. 4, ¶ 11, 808 N.W.2d at 682.  In both 

Hutterville and Wipf, the Court recognized that in order to adhere to the decision of 

the highest ecclesiastical authority of the Hutterian Brethren Church, the Court 

would first be required to answer the religious questions of what is the “true” 

Hutterian Church at Hutterville Colony and who are its “true” elders?  Hutterville, 

2010 S.D. 86, ¶ 29 791 N.W.2d at 178 (“And that necessarily leads to the religious 

questions of what is the true Hutterian Church at Hutterville Colony and who are its 

“true” elders?”).  See Wipf, 2012 S.D. 4, ¶ 27, 808 N.W.2d at 686.  Instead of 

addressing this point, the Waldner group simply ignores it by assuming that the 

answers to these theological questions are in their favor and offering the Court more 

testimony from the Waldner group’s chosen elder, Rev. Kleinsasser.  Appellees’ 

Brief at 14, 35 n. 5.   

Even if the Court had not already considered the Waldner group’s above 

arguments during the Hutterville and Wipf litigations – which it did – that still would 

not negate the preclusive effects of res judicata in this case.  As set forth in the 

Waldner group’s brief, all of the events purportedly testified about by Wipf in his 
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2012 and 2013 depositions occurred in 2008 and 2009 – before the decisions in 

Hutterville and Wipf.  Appellees’ Brief at 8-14, 34-35.  Whether actually presented 

or not, the Waldner group had a full and fair opportunity to present evidence 

concerning Wipf and his relationship with the Hutterville Church while those cases 

were being litigated.  The fact that Wipf provided deposition testimony in 2012 and 

2013 concerning past events does not constitute “new evidence” that allow the 

Waldner group to avoid the preclusive effect of these prior decisions.  Liberty Mut. 

Ins. Co. v. FAG Bearing Corp., 335 F.3d 752, 761 (8th Cir. 2003) (“Where the first 

and second actions are both based on an evaluation of the same historical facts, a 

litigant seeking to introduce newly discovered evidence otherwise in existence at the 

time of the first suit may not argue that the facts have changed in the time period 

between the two actions in order to avoid the preclusive effect of the first decision.”) 

(emphasis added).  See also Burdette v. Carrier Corp., 71 Cal. Rptr. 3d 185, 191 

(Cal. Ct. App. 2008); 49 Corpus Juris Secundum, Judgments § 1061. 

Moreover, there can be absolutely no dispute that all of the evidence and 

arguments that the Waldner group cites to the Court in this appeal concerning Wipf’s 

membership in the Hutterville Church was presented to, considered and rejected by 

Judge Piersol in Hutterville Hutterian Brethren, Inc. v. Sveen, CIV 12-1010, 2013 

WL 4679489 (D.S.D. Aug. 30, 2013).  CR 2271-2290.  On appeal, the Eighth Circuit 

Court of Appeals affirmed Judge Piersol’s dismissal of the Waldner group’s claims 

and recognized that “[t]he Waldners’ current arguments contradict the position they 

took before the South Dakota Supreme Court.” Hutterville Hutterian Brethren, Inc. 

v. Sveen, No. 13-3160, 2015 WL 149307 (8th Cir. Jan. 13, 2015). As such, the 
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Waldner group’s attempt to re-litigate the issue was held to be barred by the doctrine 

of judicial estoppel: 

Having twice succeeded in foreclosing judicial determination and 

recognition of the proper directors and officers of Hutterville, the 

Waldners bring this federal action questioning the legitimacy of the 

Wipf faction’s claim to Hutterville and asserting the legitimacy of 

their own offices.  We will not permit the Waldners now to claim the 

religious questions are a “sham” or that these issues have been 

resolved all along.    Nor will we permit the Waldners “the 

opportunity to prove ... that they are, in fact, Hutterville's officers and 

directors or were unlawfully removed.”  

 

. . . 

 

The Waldners successively convinced the South Dakota Supreme 

Court that (1) the question of which faction has authority to direct 

Hutterville required determinations of church membership, the 

validity of excommunications, and the proper designation of the 

“true” Schmiedeleut, and (2) inquiry into these questions were 

impermissible for secular courts.  

 

The Waldners do not contend these questions have been resolved 

since that time.  When questioned at oral argument in this case, the 

Waldners could not identify any intervening ecclesiastical decisions 

which might have settled the questions.  Nor do they identify newly 

discovered evidence resolving the governance issues in a way that 

permits the court to circumvent religious inquiries.   At most, the 

Waldners argue the attorneys “invented, orchestrated and engineered 

a sham and fraudulent ‘religious dispute’ to conceal their scheme and 

to shield themselves from scrutiny and liability.”  The Waldners fail 

to explain what it means to have a “fraudulent” religious dispute, and 

even if correct that the attorneys orchestrated the dispute between 

Hutterville's factions, this does not negate the religious questions they 

previously highlighted—i.e., which excommunications were valid and 

which is the true church.  These issues, the Waldners once argued, are 

both unavoidable and unanswerable, and we fail to see how the origin 

of the dispute makes these inquiries now any less necessary or any 

less controlled by religious matters. 
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Id. at *9.  Like the Eighth Circuit, this Court should reject the Waldner group’s 

attempt to argue that the legitimacy of their claim to Hutterville has “been resolved 

all along.”  Id. 

The Waldner group also attempts to avoid application of res judicata by 

claiming that “every one of the past cases Wipf cites was dismissed on jurisdictional 

grounds, and therefore the merits of the competing claims were never reached and 

reduced to a final judgment.”  Appellees’ Brief at 38.  In offering this argument, 

however, the Waldner group overlooks the fact that in order to reach the merits of a 

claim regarding who has the right to control Hutterville, they must first establish that 

a court possesses subject-matter jurisdiction over that claim.  “When a party appears 

and contests jurisdiction, a judgment rendered on jurisdiction is final for the purposes 

of res judicata.”   Wells v. Wells, 2005 SD 67, ¶ 17, 698 N.W.2d 504, 509 (citations 

omitted).  Thus, “[a]fter a jurisdictional ruling, ‘the determination is res judicata 

between the parties and can only be attacked directly by an appeal therefrom.’”  Id.  

See also Sandy Lake Band of Mississippi Chippewa v. U.S., 714 F.3d 1098, 1102 

(8th Cir. 2013) (“The principles of res judicata apply to questions of jurisdiction as 

well as to other issues.”). 

The Waldner group’s claim that “subsequent events” have occurred which 

have created “a new legal situation or alter[ed] the legal rights or relations of the 

litigants” is likewise completely unfounded.  Appellees’ Brief at 39.  All of the 

arguments arising out of the so-called “subsequent events” cited by the Waldner 

group were known and considered by courts in prior litigations.  It is undisputed that 

all of these events actually occurred in either 2008 or 2009 – well before the 
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conclusion of the cases in Hutterville and Wipf.  Thus, the Waldner group’s 

confusing claim that these events should be deemed “subsequent” to those decisions 

is without merit and only reinforces the significant public policy basis for the 

doctrine of res judicata.  See Sveen, No. 13-3160, 2015 WL 149307, at *9 (“[T]he 

Waldners could not identify any intervening ecclesiastical decisions which might 

have settled the questions.  Nor do they identify newly discovered evidence resolving 

the governance issues in a way that permits the court to circumvent religious 

inquiries.”).  

The issue of a secular court’s jurisdiction to adjudicate claims concerning 

membership in or corporate control over Hutterville has been fully and fairly 

litigated by the Waldner group on several previous occasions.  No amount of “new” 

or different evidence regarding Johnny Wipf’s “witness brother” status in 2008 or 

2009 can change this conclusion.
6
  Similarly, the fact that the underlying claim 

regarding the identity of Hutterville’s true members and corporate leaders is unable 

to be addressed due to a lack of jurisdiction does not constitute legal grounds for the 

Waldner group to mount unlimited challenges to the exact same jurisdictional issue.   

                                           
6
 The contention that Wipf accepted discipline in January 2008 that removed 

him as a “witness brother” is simply erroneous.  As explained by Wipf in his May 2, 

2013 deposition, the arrangement referred to by the Waldner group’s counsel was 

conditional upon George Waldner’s acceptance of overseers at Hutterville, a 

condition that George Waldner refused.  CR 322-324.  Because Waldner refused the 

overseers, the condition was not met, and therefore, the purported discipline was not 

accepted.  Id.     
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V. Wipf is a Member in Good Standing with the Church at Hutterville 

Even if this Court were inclined to entertain the religious questions raised by 

the Waldner group, the record nevertheless reflects that Wipf is a member in good 

standing of the “true” Hutterian Brethren Church at Hutterville.  As outlined in 

Wipf’s initial brief, it is undisputed that in December 1992, a meeting was held in 

which 173 Ministers of the Hutterian Brethren Church, Schmiedeleut Conference 

were present.  Hutterville, 2010 SD 86, ¶ 4, 791 N.W.2d at 171; AA 31 (CR 1092).  

At that meeting, 95 Ministers opposed Rev. Kleinsasser as an Elder of the Church 

and only 78 Ministers supported him.  Id.  After this vote, the then president of the 

Board of Managers of the entire Hutterite Church, Rev. John M. Wipf, issued a 

document to all members of the Schmiedeleut Conference indicating that the Board 

of Managers accepted the vote repudiating Rev. Kleinsasser as valid.  AA 31 (CR 

1092); CR 1074-1076.  On March 19, 2009, Wipf and his group submitted a formal 

Application for Membership of the Schmiedeleut Conference of the Hutterian 

Brethren Church, which was accepted by the Elders of the Schmiedeleut Conference.  

CR 2085; CR 1089. 

In his sworn testimony before the USDA Hearing Officer, Timothy Waldner 

conceded that the President of the Board of Managers who expelled Rev. Kleinsasser 

was the top authority for entire Hutterite Church in North America.  CR 1275-1277.  

Thus, even the Waldner group admits the decision by the President of the Board of 

Managers removing Rev. Kleinsasser’s as Senior Elder constitutes a binding decision 

by the highest ecclesiastical tribunal within the Hutterian Brethren Church.   
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VI. If the Circuit Court’s September 8, 2014 Order is Not Vacated, the 

Circuit Court’s October 9, 2014 Order of Clarification Should Stand 

For the reasons set forth in Wipf’s initial brief and this reply, the Circuit 

Court erred in entering both the September 8, 2014 Order and the October 9, 2014 

Order.  AA 68-71 (CR 2391-2394); AA 118-119 (CR 2557-2558).  However, should 

the Court for some reason hold that the Circuit Court’s September 8, 2014 Order 

should not be vacated, Wipf opposes the Waldner group’s Notice of Review request 

to have the October 9, 2014 Order set aside as void or of no legal effect.  Appellees’ 

Brief at 41-43.  Contrary to the Waldner group’s suggestion, the Circuit Court did 

not modify, amend or otherwise disturb its September 8, 2014 Order.  Rather, the 

Circuit Court’s October 1, 2014 Memorandum Decision and October 9, 2014 Order 

denied Wipf’s motion for reconsideration while correcting an ambiguity in the 

language of the Circuit Court’s September 8, 2014 Order.  Because “[c]ourts have 

power to rectify inaccuracies in mere matters of form,” the Circuit Court’s order 

clarifying the intended scope of the Court’s ruling was proper.  Janssen v. Tusha, 68 

SD 639, 643, 5 N.W.2d 684, 685 (1942). 

CONCLUSION 

 

The intent of this appeal is not to reopen issues that this Court and the Eighth 

Circuit Court of Appeals have already resolved.  Rather, the sole purpose of this 

appeal is to vacate the erroneous and unnecessary Orders, Findings of Fact and 

Conclusions of Law entered by the Circuit Court on substantive issues related to the 

dispute at Hutterville.  Thus, for the foregoing reasons, Wipf respectfully submits 

that the Circuit Court’s September 8, 2014 Order, including Findings of Fact and 
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Conclusions of Law, and the Circuit Court’s October 9, 2014 Order and the October 

1, 2014 Memorandum Decision incorporated therein should be vacated and this case 

should be remanded back to the Circuit Court with instructions to dismiss all claims 

for lack of subject matter jurisdiction. 

Dated at Sioux Falls, South Dakota, this 23
rd

 day of January, 2015. 

 DAVENPORT, EVANS, HURWITZ & 

 SMITH, L.L.P. 

 

 

 /s/ Shane E. Eden    

 Edwin E. Evans 
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 206 West 14
th
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