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     PRELIMINARY STATEMENT  

 

           Defendant/Appellant Annette Bosworth is referred to in this brief as “Dr. 

Bosworth.” Plaintiff/Appellee is referred to as “the State.” References to the trial 

transcript will be cited as “TR.” References to the appellate record docket entries will 

designated “DE.” Dr. Bosworth requests oral argument due to the importance of the 

questions of law raised in this appeal, which involve statutory interpretation of criminal 

statutes.  

JURISDICTIONAL STATEMENT   

 This is an appeal from a final judgment after a jury trial. Final judgment was 

entered on July 1, 2015. The notice of appeal was filed on July 27, 2015. This Court has 

jurisdiction of this appeal pursuant to SDCL §15-26A-3(1) and §23A-32-9. 

STATEMENT OF LEGAL ISSUES  

 

       1. 
 

 Dr. Bosworth was convicted of perjury for falsely stating in the circulator’s 

verification on six voters’ nominating petitions that she had circulated the petitions and 

that each signer had signed the petition in her presence.   

 Are statements made in a circulator’s verification on a voters’ nominating 

petition made in a “state or federal proceeding or action” within the meaning of the 

perjury statute, SDCL §22-29-1? 

 The trial court ruled that Dr. Bosworth made statements in a state “proceeding or 

action” when she signed the circulator’s verification on a voters’ nominating petition. 

 Molzoff v. United States, 502 U.S. 301, 112 S.Ct. 711 (1992) 

 State v. Sondreal, 459 N.W.2d 435 (S.D. 1990)  
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 SDCL §22-29-1 

 SDCL §2-14-4  

 SDCL § 2-1-10  

   2. 

            Dr. Bosworth’s campaign filed numerous voters’ nominating petitions with the 

Secretary of State. Six of those petitions contained untrue statements in the circulator’s 

verification on those petitions–specifically, that Dr. Bosworth had circulated the petitions 

and each of the voters signed the petitions in her presence. 

 Do untrue statements in a genuine legal document make that document a 

“false or forged instrument” under SDCL §22-11-28.1 if the untrue statements do 

not make the document devoid of legal authority?  

 The trial court ruled that untrue statements in the circulator’s verifications on the 

petitions made the petitions false instruments under SDCL §22-11-28.1. 

  State v. Paulsen, 2015 S.D.12, 861 N.W.2d 504  

 Spiska Engineering, Inc. v. SPM Thermo-Shield, Inc., 2004 S.D. 44,  

678 N.W.2d 804 

  State v. Jones, 222 Ariz. 555, 218 P.3d 1012 (Arizona 2009) 

 SDCL §22-11-28.1 

3. 

 Dr. Bosworth did not file the six petitions in question. A campaign consultant 

filed the petitions.  The trial court instructed the jury that, to convict, the evidence had to 

prove “the defendant” offered a false instrument for filing. The trial court did not instruct 

the jury that it could find Dr. Bosworth guilty for an act committed by another person.  
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If the defendant did not file the petitions, was the evidence legally insufficient 

to support the convictions for offering false or forged instruments for filing? 

 The trial court ruled that the evidence was sufficient to find Dr. Bosworth guilty, 

even if she did not personally offer or file the documents, if the person who offered the 

petitions for filing was acting as her agent.  

 State v. Brende, 2013 S.D. 56, 835 N.W.2d 131 

  

 SDCL §22-11-28.1  

 

 SDCL §23A-25-2       

      

STATEMENT OF THE CASE 

 

 After a jury trial, Dr. Bosworth was convicted of six counts of perjury in violation 

of SDCL §22-29-1 and six counts of offering false or forged instruments for filing in 

violation of SDCL §22-11-28.1. All twelve convictions are Class VI felonies. The 

Honorable John L. Brown sentenced Dr. Bosworth to two years of imprisonment which 

was suspended on condition that she complete three years of probation and 500 hours of 

community service.
1
 

 The perjury charges were not based on any false testimony given in a judicial or 

quasi-judicial proceeding. The Attorney General’s theory of prosecution was that Dr. 

Bosworth made false statements in a “state or federal proceeding or action” when she 

signed the circulator’s verifications on six voters’ nominating petitions. It was the 

Attorney General’s theory that Dr. Bosworth offered false instruments for filing when a 

                                                           
1 As a result of these convictions, the South Dakota Board of Medical and 

Osteopathic Examiners revoked Dr. Bosworth’s license to practice medicine. That 

revocation is currently on appeal to the Circuit Court of the Second Judicial 

Circuit, with the revocation suspended, pending the outcome of this criminal 

appeal. Annette Bosworth, M.D. v. Board of Medical and Osteopathic Examiners 

of the State of South Dakota (CIV 15-2502).   



4 

 

campaign consultant filed voters’ nominating petitions which contained untrue 

statements.  

STATEMENT OF FACTS 

 In 2014, Dr. Annette Bosworth was a practicing physician in Sioux Falls, South 

 

Dakota. [TR 598: 1-20] Although she had never before run for political office, she 

campaigned for the Republican nomination for United States Senate. She hired political 

professionals, including campaign consultant Patrick Davis, to advise her and help her 

navigate the political election process. [TR 533: 25-534: 15] She retained South Dakota 

attorney Joel Arends, who held himself out as an attorney with substantive experience in 

election law, to act as her lawyer and provide her with legal advice during the campaign. 

[TR 386: 9-12; 387: 19-21; 388: 5-9; 599: 1-18] 

 To qualify to have Dr. Bosworth’s name appear on the ballot in the primary 

election, state law required the Bosworth campaign to submit at least 1995 signatures on 

voters’ nominating petitions to the Secretary of State by March 25, 2014. [TR 388: 23-

389: 7; 538: 6-10] State law required the signatures to be on a state-prescribed 

nominating petition, containing the candidacy being petitioned, the declaration of 

candidacy, voters’ signatures, and the verification of the circulator. SDCL §12-1-3(8).  

ARSD §5:02:08:00.01 provides that no signature on a petition can be counted if the 

circulator’s verification is “not completed or is improperly completed, according to 

subdivision 5:02:08:00.03. . .”
1
 ARSD §5:02:08:00.03 requires that the circulator’s 

verification must state:  “I, under oath, state that I circulated the above petition, that each 

signer personally signed this petition in my presence, and that either the signer or I added 

                                                           
1
  Appendix 4. 
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the printed name, the residence address of the signer, the date of signing, and the county 

of voter registration.”
2
 

 Dr. Bosworth signed the circulator’s verification on each of the six petitions in 

question [Appendix 2: Exhibits 1-A through 1-F], although she did not personally 

circulate those six petitions and all of the voters who signed the petitions did not do so in 

her presence. [TR 618: 2-18; 636: 14-17; 669:12-670:13] In January 2014, when voters 

signed the six petitions, Dr. Bosworth was on a medical mission providing treatment and 

medical care to hurricane victims in the Philippines. [TR 607: 1-7]   

After she returned from her medical mission, Dr. Bosworth signed two of the 

circulator’s verifications, which were notarized by Corina Bittner, on January 20, 2014. 

[Appendix 2: Exhibits 1-C and 1-D] She signed two circulator’s verifications, which 

were notarized by Rodney Fitts, on February 11, 2014. [Appendix 2: Exhibits 1-A and 1-

B] Her attorney Joel Arends notarized two of her signatures on the circulator’s 

verifications on March 24, 2014. [Appendix 2: Exhibits 1-E and 1-F] None of the notaries 

who notarized her signature on the circulator’s verifications ever administered an oath to 

Dr. Bosworth before she signed the verifications. [TR 214:13-215:10; 339:10-341:13; 

347:1-352:15; 341:10-13; 352:8-15; 401:16-24;  611:7-612:17] 

 On March 25, 2014, Dr. Bosworth’s campaign consultant, Patrick Davis, 

accompanied by her husband Chad Haber, delivered numerous voters’ petitions,  

including the six in question, to the office of the Secretary of State. [TR 482: 1-15; 

195:24-196:6] Dr. Bosworth was not present when the petitions were filed. [TR 197: 22-

199:12] Mr. Davis delivered the petitions at Dr. Bosworth’s request. 

                                                           
2
  Appendix 6. 
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 In accordance with state law, after the petitions were submitted to the Secretary of 

State, that office conducted a signature validation process to determine whether each 

petition, on its face, had been properly completed. ARSD §5:02:08:00
3
; ARSD 

§5:02:08:00.01
4
. [TR 166:3 -19] In that process, the Secretary’s authority is limited to 

reviewing the petitions to determine whether, on their face, they meet the legal 

requirements for certification as set forth in ARSD §5:02:08:00.03. [TR 182: 183:10]  In 

determining whether to certify a petition and count the signatures on a petition, the 

Secretary of State determines whether the petitions are complete, not whether the facts 

recited in the petitions are truthful.  

Former Secretary of State Chris Nelson, who testified as an expert witness for the 

State, testified as follows:  

Q. And in the signature validation process, which involves determining whether          

the circulator’s verification is complete, it’s true, isn’t it, that the Secretary of 

State acts only in a ministerial capacity? 

 

 A. That is correct. 

 

Q. And when such a petition is presented to him in due form of law, he has no 

legal power to inquire into or determine the facts recited in the petition to 

ascertain their truth or falsity? 

 

 A. Nothing beyond what is on the face of the petition, correct. 

 

Q. So am I right, sir, that when the Secretary of State’s office looks at this petition 

and it says, I witnessed these signatures or whatever the fact might be, they don’t 

ask is that true or false? 

 

 A. That is correct. 

 

Q. If a signature is on there and the circulator’s verification is complete, it gets 

filed? 

                                                           
3
  Appendix 3. 

4
  Appendix 4. 
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A. And all of the signature’s information is there, we would consider that 

signature valid, correct. 

 

Q. So the duties of the state election supervisor and Secretary of State are limited 

to matters apparent on the face of the petition; right?’ 

 A. That is correct. 

 

Q. And the Secretary of State is without authority to exercise discretion to decline 

to file the petitions if all of the requirements for a petition are met on its face? 

 

 A. That is correct. 

 

[TR 190: 7 – 191: 11] 

  After the petitions nominating Dr. Bosworth were reviewed, Secretary of State 

Gant certified the voters’ nominating petitions, including the six petitions in question, as 

having met the legal requirements for valid petitions, which meant signatures on the 

petitions were counted. After counting the signatures on the petitions, the Secretary 

determined that there were a sufficient number of valid signatures to place Dr. 

Bosworth’s name on the ballot.  

  After Dr. Bosworth was defeated in the primary election, a grand jury indicted 

Dr. Bosworth on six counts of perjury and six counts of offering false or forged 

instruments for filing.   

 At trial, Dr. Bosworth admitted that she had not been present when each of the 

signers signed the petitions and she had not personally circulated all six petitions, but 

denied that she knowingly made false statements. [TR 618: 2-18; 636: 14-17; 669:12-

670:13] She testified that she believed that she could sign as the circulator because she 

was the one who gave the petitions to her volunteers and directed them to get signatures 

on the petitions. [TR 618:2- 619:4] Dr. Bosworth testified that she had misunderstood the 

substance of the circulator’s verifications, mistakenly believing that she was verifying 
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that the signers were registered South Dakota Republicans and that their signatures were 

genuine. [TR 642:1-643:18]  She explained that her mistaken understanding was due, in 

part, to the legal advice that her attorney Arends had, and had not, given her. Dr. 

Bosworth testified that throughout the weeks of gathering signatures, attorney Arends’ 

legal advice focused on making sure that signers of petitions were registered South 

Dakota Republican voters, with no regard to witnessing the actual signatures. [TR 611:7-

612:17; 648:19-22] 

In her trial, attorney Arends was a prosecution witness against his former client. 

He denied advising Dr. Bosworth that she could sign the verifications if she had not been 

present when the petitions were signed. [TR 362:8-464:5] Arends admitted, however, that 

he had notarized his client’s signatures on circulators’ verifications on fifty to one 

hundred petitions, without asking her if she had in fact circulated the petitions or if she 

had witnessed each of the signers sign the petitions, and without advising her that she 

might be violating the law if the signers had not signed in her presence. [TR 399:4-8; 

400:24-401; 411:1- 13]  

 Of the six petitions in question, the petitions all contained genuine voters’ 

signatures, except for one petition (Appendix 2: Exhibit 1-E) which, in addition to 

containing genuine signatures of  voters, also contained several signatures of voters that 

were signed by Leonard Waldner, the lead minister and leader for the Hutterite religious 

colony near Miller, South Dakota. [TR 329: 14-16] Mr. Waldner testified that he “signed 

for” several members of his Hutterite colony, mistakenly believing he had the authority to 

do so as the colony’s leader. [TR 322:13-17; 324:21-25; 330:12-16] It was undisputed 

that Dr. Bosworth did not ask Mr. Waldner to sign anyone’s name other than his own and 
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she did not know that he had signed other colonists’ names until after she was charged 

with these offenses. [TR 331:5-7; 332:3-5; 634:20-25] With that one exception, there was 

no evidence that any of the voters’ signatures on Dr. Bosworth’s petitions were anything 

other than genuine signatures of voters. 

 The defense made motions for judgments of acquittal on all charges on the 

grounds that (1) a voters’ nominating petition is not a “state or federal proceeding or 

action” under the perjury statute; (2) false statements in a circulator’s verification in a 

voters’ nominating petition do not make the petition a “false or forged instrument” under 

SDCL §22-11-28.1; and (3) there was no evidence that Dr. Bosworth offered or filed any 

of the six petitions in question. [TR 570:18-577:23; 762:15-24] 

 The trial court denied the motions for judgements of acquittal. [TR 580:20-

582:24; 762:25-763:1] The jury found Dr. Bosworth guilty on all twelve charges. 

ARGUMENT 

I. 

THE WORDS “PROCEEDING” AND “ACTION” IN THE PERJURY 

STATUTE ARE LEGAL TERMS OF ART WHICH ARE INTENDED TO 

INVOKE THEIR ESTABLISHED AND SPECIFIC LEGAL MEANINGS. 

 

 “The denial of a motion for judgment of acquittal is a question of law, and thus 

our review is de novo.” State v. Jensen, 2007 S.D. 76, ¶ 7, 737 N.W.2d 285, 288.   

This appeal concerns the meaning of the words “state or federal proceeding or 

action” in SDCL §22-29-1. The issue is whether statements made in the circulator’s 

verification on a voters’ nominating petition are made in a state “proceeding or action” 

under the perjury statute. Dr. Bosworth contends that her statements were not made in 
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any state or federal proceeding or action, and therefore the evidence was insufficient to 

support her convictions for perjury. 

 “Statutory interpretation and application are questions of law, and are reviewed by 

this Court under the de novo standard of review.” State v. Miranda, 2009 S.D. 105, ¶14, 

776 N.W.2d 77, 81 (citation omitted). 

  SDCL §22-29-1, titled “ ‘Perjury’ defined,” provides: 

Any person who, having taken an oath to testify, declare, depose, or certify truly, 

before any competent tribunal, officer, or person, in any state or federal 

proceeding or action in which such an oath may by law be administered, states, 

intentionally and contrary to the oath, any material matter which the person 

knows to be false, is guilty of perjury. 

  

 This Court must decide whether the legislature intended the words “proceeding or 

action” to invoke their established, specific meanings as legal terms of art, meaning a 

judicial or quasi-judicial adjudicative proceeding or an action in a court of law, or 

whether the legislature intended to expand the meanings of the words “proceeding” and 

“action” beyond their established meanings as legal terms of art so that they would 

include documents that are not part of any judicial or quasi-judicial legal proceeding. 

    A. 

The Words “Proceeding” and “Action” Are Legal Terms of Art 

         With Established and Specific Meanings in the Law. 
 

 A term of art is a “word or phrase having a specific, precise meaning in a given 

specialty, apart from its general meaning in ordinary contexts.” Black’s Law Dictionary 

1700 (10
th

 ed., 2014). Although not in the context of statutory interpretation, this Court 

has often recognized that certain words or phrases are legal terms of art that have 
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established, specific meanings in the law and have used those terms’ established legal 

meanings in interpreting phrases or words used in contracts and other legal documents.
5
  

 The words “proceeding” and “action” are legal terms of art with specific and 

established meanings in the law. The term “proceeding” means: “1.The regular and 

orderly progression of a lawsuit, including all acts and events between the time of 

commencement and the entry of judgment. 2. Any procedural means for seeking redress 

from a tribunal or agency. 3. An act or step that is part of a larger action. 4. The business 

conducted by a court or other official body; a hearing. 5. Bankruptcy. A particular dispute 

or matter arising within a pending case – as opposed to the case as a whole.” Black’s Law 

Dictionary 1700 (10
th

 ed., 2014). The term “action” means: “A civil or criminal judicial 

proceeding.” Black’s Law Dictionary 35 (10
th

 ed., 2014).  

 The established and specific meanings that these terms have in the law was set 

forth in the definitions of those terms that the trial court gave the jury in its instructions:  

“A proceeding is any act or event that takes place in the progression of a lawsuit, 

or in the regular business of a court or other official body. 

 

 An action is a civil or criminal judicial proceeding.”  

 

                                                           
5
  See, e.g.:  Niemi v. Fredlund Township, 2015 S.D.62, ¶ 31, 867 N.W.2d 725, 733  

(“dedication” isa term of art);  In re Estate of Meland, 2006 S.D. 22, ¶ 10, 712 N.W.2d 1, 

4 (“transfer” and “assignment” are terms of art); McClaflin v. John Morrell & Co., 2001 

S.D. 86, n.5,  631 N.W.2d 180, n. 5 (the “favored work” doctrine is a legal term of art); 

1st American Systems v. Rezatto, 311 N.W.2d 51, 59 (S.D. 1981)(“the rule of reason” is a 

term of art in the law); State v. Seiler, 1996 S.D. 114, ¶ 32, 554 N.W.2d 477, 484 (J. 

Sabers, dissenting)(“separate transactions” is a legal term of art); Midwest Railcar 

Repair, Inc. v. South Dakota Dept. of Revenue, 2015 S.D. 92, ¶ 48, 872 N.W.2d 79, 91 

(“shipper” is  a “legal term of art); Pete Lien & Sons, Inc. v. Zellmer, 2015 S.D. 30, ¶ 12, 

865 N.W.2d 451, 454 (“locate” is a term of art within mining law); South Dakota State 

Cement Plant Commission v. Wausau Underwriters Ins. Co., 2000 S.D. 116, ¶ 39, 616 

N.W.2d 397, 410 (J. Gilbertson, dissenting)(“discharge,” “dispersal,” “release” and 

“escape” are terms of art in environmental law). 
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[Jury instructions, #44, DE 609 et seq.]
 

 

 Neither the established legal meanings of those terms of art or the trial court’s 

definitions of “proceeding” and “action” would encompass a document not related to a 

judicial or quasi-judicial proceeding.  

B. 

             When the Legislature Uses Legal Terms of Art in a Statute, It Is 

 Presumed to Have Intended Those Terms to Invoke Their  

        Established Specific Meanings in the Law. 

 

 “A cardinal rule of statutory construction holds that: 

 

‘[W]here Congress borrows terms of art in which are accumulated the legal 

tradition and meaning of centuries of practice, it presumably knows and adopts 

the cluster of ideas that were attached to each borrowed word in the body of 

learning from which it was taken and the meaning its use will convey to the 

judicial mind unless otherwise instructed. In such case, absence of contrary 

direction may be taken as satisfaction with widely accepted definitions, not as a 

departure from them.’”  

 

Molzoff v. United States, 502 U.S. 301, 307, 112 S.Ct. 711 (1992) (quoting Morissette v. 

United States, 342 U.S. 246, 263, 72 S.Ct. 240, 250 (1952) ).  

This rule of statutory construction is the term-of-art canon. 
6 

 

 “[W]hen the legislature uses technical terminology – so-called ‘terms of art’ – 

drawn from a specialized trade or field . . . we look to the meaning and usage of 

those terms in the discipline from which the legislature borrowed them. So, for 

example, when a term is a legal one, we look to its established legal meaning as 

revealed by, for starters at least, legal dictionaries.” Comcast Corp. v. Department 

of Revenue, 356 Or. 282, 296, 337 P.3d 768, 776 (Oregon 2014)(en banc)(internal 

quotations omitted). 

 

 According to this cardinal rule of statutory interpretation, it is presumed that when 

the legislature used the terms of art “proceeding” and “action” in SDCL §22-29-1, the 

                                                           
6  “term-of-art canon. (1994) In statutory construction, the principle that if a term 

has acquired a technical or specialized meaning in a particular context, the term should be 

presumed to have that meaning if used in that context.” Black’s Law Dictionary 1700 

(10
th

 ed., 2014). 
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legislature intended to invoke the established legal meanings of those terms in the statute. 

There is nothing in the language of the perjury statute that expresses a legislative intent to 

invoke a meaning for those words other than their established meanings in the law.  

 Other states and Congress have expressly made false sworn statements in a non-

judicial document a form of perjury.
7
 If the South Dakota legislature had intended SDCL 

§22-29-1 to apply to false sworn statements in non-judicial documents, the South Dakota 

legislature could have done what Congress and other legislatures have done and expressly 

made false statements in non-judicial documents a form of perjury under the general 

perjury statute. But the South Dakota legislature has not done so.  

                                                           
7            The federal perjury statute, 18 U.S.C. §1621, provides: 

“Whoever–  

(1) having taken an oath before a competent tribunal, officer, or person, in any case in 

which a law of the United States authorizes an oath to be administered, that he will 

testify, declare, depose, or certify truly, or that any written testimony, declaration, 

deposition, or certificate by him subscribed, is true, willfully and contrary to such oath 

states or subscribes any material matter which he does not believe to be true; or  

(2) in any declaration, certificate, verification, or statement under penalty of perjury as 

permitted under section 1746 of title 28, United States Code, willfully subscribes as true 

any material matter which he does not believe to be true;  

is guilty of perjury and shall, except as otherwise expressly provided by law, be fined 

under this title or imprisoned not more than five years, or both. This section is applicable 

whether the statement or subscription is made within or without the United States.” 

           

In New York, swearing falsely in a document is perjury in the second degree 

under Penal Law §210: 

 

“A person is guilty of perjury in the second degree when he swears falsely and when his 

false statement is (a) made in a subscribed written instrument for which an oath is 

required by law, and (b) made with intent to mislead a public servant in the performance 

of his official functions, and (c) material to the action, proceeding or matter involved.”  
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 There being no statutory language to indicate a contrary intention, this Court 

should presume that the legislature intended the words “proceeding or action” to invoke 

their established meanings in the law: an “action” is a civil or criminal judicial action and 

a “proceeding” is a judicial or quasi-judicial legal proceeding. There being no discernible 

reason from the text of SDCL §22-29-1 to think that the legislature intended to expand 

the meanings of  “proceeding” or “action” beyond their established meanings as legal 

terms of art, this Court should hold that a voters’ nominating petition is not a state or 

federal proceeding or action under this statute.  

      C. 

The Statutory Definitions of “Proceeding” and “Action” Are Applicable  

to the Perjury Statute.   

 

 SDCL §2-14-4, titled “Application of statutory definitions”, provides: 

 

Whenever the meaning of a word or phrase is defined in any statute such 

definition is applicable to the same word or phrase wherever it occurs, except 

where a contrary intention plainly appears. 

 

 The terms “proceeding” and “action” are not defined in SDCL §22-29-1, but 

those terms are defined in other statutes.  

The term “proceeding” is defined in SDCL §19-13A-2(7):   

 “Proceeding” means:  

(A) a judicial, administrative, arbitral, or other adjudicative process, including 

related pre-hearing and post-hearing motions, conferences, and discovery; or  

(B) a legislative hearing or similar process.  

  

          SDCL §47-1A-140(32) defines a “proceeding” as a “civil suit and criminal, 

administrative, and investigatory action.”  

 The word “action” is defined in SDCL §15-1-1(1):  

An action is an ordinary proceeding in a court of justice, by which a party 

prosecutes another party for the enforcement, determination, or protection of a 
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right, the redress or prevention of a wrong, or the punishment of a public offense. 

Every other remedy is a special proceeding [.]   

 

 The word “action” is defined in SDCL §15-12-20(1) as “any action or special 

proceeding in the trial court, whether civil or criminal or quasi-criminal.” 

 Pursuant to SDCL §2-14-4, this Court “is bound by these definitions unless 

evidence exists to suggest that the legislature intended a different meaning.” State v. 

Sondreal, 459 N.W.2d 435, 439-440 (S.D. 1990).  

 No contrary intention appears in SDCL §22-29-1 or anywhere else in Chapter 22-

29. Therefore, the definitions of “action” that appear in SDCL §15-1-1 and §15-12-20 

and the definitions of “proceeding” that appear in SDCL §19-13A-2 and §47-1A-140 

transfer to the perjury statute.  

 These statutory definitions of “proceeding” and “action” are entirely in accord 

with those terms’ established meanings as terms of art. Neither the established meanings 

of those terms of art, or the trial court’s instructions defining those terms, or the statutory 

definitions of those terms would apply to a voters’ petition to nominate a candidate for an 

election.   

           D. 

 

When Read With a View to Its Place in the Overall Statutory Scheme,  

SDCL §22-29-1 Does Not Demonstrate a Legislative Intent to Make False 

Sworn Statements in Written Documents a Violation of the Perjury Statute. 

  

 “It is a fundamental canon of statutory construction that the words of a statute 

must be read in their context and with a view to their place in the overall statutory 

scheme.” Davis v. Michigan Dept. of Treasury, 489 U. S. 803, 809, 109 S.Ct. 1500 

(1989). 
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 Legislative intent to invoke the established legal meanings of “proceeding” and 

“action” in the perjury statute, rather than the expansive interpretation of those terms 

proposed by the State, is also evidenced when reading the statute within the context of the 

overall statutory scheme, including the many South Dakota statutes that expressly 

criminalize making false statements under oath in documents. Making false sworn 

statements in documents that are not part of any legal proceeding is a crime under many 

South Dakota statutes, but SDCL §22-29-1 is not one of them.  

 For example, SDCL §22-29-9.1 provides that any person who signs a petition 

seeking state benefits, knowing that statements in the petition are false, is guilty of 

perjury under that statute. 
8
 If the legislature intended false sworn statements in a 

document to be a violation of the general perjury statute, §22-29-1, there would have 

been no need to enact SDCL §22-29-9.1, since such false swearing would already be 

punishable as perjury under §22-29-1.  If, as the State contends, false swearing in non-

judicial documents is perjury under §SDCL 22-29-1, then SDCL §22-29-9.1 would be 

mere surplusage. This Court must “assume that the legislature intended that no part of its 

statutory scheme be rendered mere surplusage.” Faircloth v. Raven Industries, Inc., 2000 

S.D. 158, ¶ 6, 620 N.W.2d 198, 201.  

                                                           
8
  SDCL §22-29-9.1 provides: “Any person who submits any petition, application, 

information, or other document for the purpose of obtaining benefits or any other 

privilege from the State of South Dakota shall verify, under oath, that such petition, 

application, or information is true and correct. However, it is sufficient if the claimant, in 

lieu of verification under oath, signs a statement printed or written thereon in the form 

following: ‘I declare and affirm under the penalties of perjury that this claim (petition, 

application, information) has been examined by me, and to the best of my knowledge and 

belief, is in all things true and correct.’ Any person who signs such statement as provided 

for in this section, knowing the statement to be false or untrue, in whole or in part, is 

guilty of perjury.”  
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 Similarly, SDCL §22-29-19, which was enacted in 2012, makes one who makes 

“any material false statement” on a loan application to a state agency guilty of a felony.
9
 

If the legislature had intended to make false statements in a document required by state 

law a violation of the general perjury statute, there would have been no need for the 

legislature to enact SDCL §22-29-19. That statute would be mere surplusage.  

 The legislature has expressly made the making of false statements under oath in a 

document punishable as crimes in many other statutes, all of which would be superfluous 

and unnecessary if the making of a false sworn statement in a document was intended by 

the legislature to be perjury under SDCL §22-29-1. 
10

 This is further evidence of a 

                                                           
9  SDCL §22-29-19 provides: “Any person who knowingly makes any material false 

statement or report, or willfully overvalues any land, property or other security, for the 

purpose of influencing an action of the Board of Economic Development, the Economic 

Development Finance Authority, any other loan or grant administered by the Governor's 

Office of Economic Development, the Value Added Finance Authority, the Department 

of Agriculture, the Department of Environment and Natural Resources, or any other 

agency, instrumentality, board, commission, or authority of or created by the State of 

South Dakota, upon any application for a loan, grant, or other financial assistance for a 

business or agricultural purpose, or the renewal, extension, or modification thereof, is 

guilty of a Class 6 felony.” 

10  See, e.g., SDCL §58-37A-36: “Any person who willfully makes a false or 

fraudulent statement in any verified report or declaration under oath required or 

authorized by this chapter or of any material fact or thing contained in a sworn statement 

concerning the death or disability of an insured for the purpose of procuring payment of a 

benefit named in the certificate is guilty of perjury.” SDCL §35-1-7 provides: “Any 

person who, in any application, report, or statement filed with the secretary, knowingly 

makes a false statement as to any matter required by any provision of this title to be set 

forth in the application, report, or statement, is guilty of a Class 6 felony.” SDCL §10-39-

52 criminalizes  false statements made under oath on a document with regard to the 

mineral severance tax: “A person who intentionally makes or files, under oath, a 

statement required by this chapter which is false, is guilty of a Class 6 felony.” SDCL §4-

6-23, which  requires a state depository to file sworn financial statements with the state 

treasure, provides, in relevant part: “Any person who shall make any false statement in 
any affidavit required by this section, shall be guilty of perjury, and upon conviction 

thereof, shall be punished as provided by law.” With regard to taxes, SDCL §10-39A-20 
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legislative intent to restrict the meaning of “any state or federal proceeding or action” in 

the general perjury statute to judicial and administrative adjudicative proceedings, and 

not to extend those terms’ meanings to include documents unrelated to such legal 

proceedings.  

 If the State’s expansive interpretation of “state or federal proceeding or action” in 

the general perjury statute were correct, then any false sworn verification on a voters’ 

petition would be perjury and a Class VI felony, regardless of the type of voters’ petition. 

But that cannot be the legislature’s intent, because the legislature enacted SDCL §2-1-10, 

which expressly makes a false circulator’s verification in a voters’ initiative or 

referendum petition a Class I misdemeanor. 

 SDCL §2-1-10, titled “Verification of persons circulating initiative or referendum 

petitions–Form and content–Violation as misdemeanor,” provides:  

Each person, who circulates and secures signatures to a petition to initiate a 

constitutional amendment or other measure or to refer legislation to the electors, 

shall sign a verification before filing the petition with the officer in whose office it 

is by law required to be filed. The verification shall prescribe that the circulator 

made reasonable inquiry and, to the best of the circulator's knowledge, each 

person signing the petition is a qualified voter of the state in the county indicated 

on the signature line and that no state statute regarding the circulation of petitions 

was knowingly violated. The State Board of Elections shall prescribe the form for 

the verification. The verification shall be complete and the affixing of the 

circulator's signature shall be witnessed and notarized by a notary public 

commissioned in South Dakota or other officer authorized to administer oaths 

pursuant to §18-3-1. Any person who falsely swears to the verification provided 

for in this section is guilty of a Class 1 misdemeanor. 

 

 SDCL §2-1-10 makes it a misdemeanor for a voters’ petition circulator to commit 

the same acts that Dr. Bosworth was prosecuted for committing, the only difference being 

                                                                                                                                                                             

provides: “Any person, required by this chapter to make or file a statement or to verify it 

under oath, who intentionally makes or verifies under oath a false statement is guilty of 

perjury with punishment, upon conviction, as provided by law.” 
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that Dr. Bosworth made untrue statements in the circulator’s verification on a voters’ 

petition to nominate a candidate, rather than on a voters’ initiative or referendum petition. 

There is no rational reason why the legislature would expressly make an untrue statement 

by a circulator in a voters’ initiative or referendum petition a separate misdemeanor and 

intend to make an untrue statement by a circulator in a voters’ nominating petition a 

violation of the perjury statute and a felony. 

  “[I]n construing statutes together it is presumed that the legislature did not intend 

an absurd or unreasonable result.” Dale v. Young, 2015 S.D. 96, ¶ 6, 873 N.W.2d 72, 74 

(citation omitted). If false swearing to a circulator’s verification on a voter’s petition to 

change the law is a Class I misdemeanor, and not perjury, but false swearing to a 

circulator’s verification on a voters’ petition to nominate a candidate is perjury and a 

Class 6 felony, the result would be unreasonable and absurd. It would mean that a voters’ 

petition is a state “proceeding or action” if it is a nominating petition, but a voters’ 

petition is not a state “proceeding or action” if it is an initiative or referendum petition. 

When this Court interprets SDCL §2-1-10 and §22-29-1 together, it must presume that 

the legislature did not intend that absurd, unreasonable, and unjust result.   

 By reason of the legislature’s enactment of SDCL §2-1-10, this Court can 

reasonably conclude that the legislature did not intend the verification on a voters’ 

nominating petition to be deemed a state “proceeding or action” for purposes of the 

perjury statute. 

 In summary, there is abundant evidence–in the established meanings of 

“proceeding” and “action” as legal terms of art, in the statutory definitions of those terms, 

and in comparisons of the general perjury statute with other statutes in the overall 
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statutory scheme–that the legislature intended to invoke the established legal meanings of 

“proceeding” and “action” when it used those terms in SDCL §22-29-1: a “proceeding” is 

meant to refer to a judicial or quasi-judicial adjudicative proceeding and an “action” is an 

action in a court of law. Neither the established legal meanings of those terms of art, nor 

their statutory definitions, nor the legal definitions of those terms that the trial judge gave 

the jury would apply to a voters’ nominating petition.  

Therefore, the evidence was insufficient to prove that Dr. Bosworth violated 

SDCL §22-29-1.  The perjury convictions should be reversed. 

  II. 

A LEGAL DOCUMENT THAT CONTAINS UNTRUE STATEMENTS 

IS NOT A FALSE INSTRUMENT UNDER SDCL §22-11-28.1 UNLESS 

THE DOCUMENT ITSELF IS COUNTERFEIT, INAUTHENTIC,  

                       AND DEVOID OF LEGAL AUTHORITY.  
 

 “The denial of a motion for judgment of acquittal is a question of law, and thus  

our review is de novo.” State v. Jensen, 2007 S.D. 76, ¶ 7, 737 N.W.2d 285, 288. To 

determine the sufficiency of evidence in this case, this Court must interpret SDCL §22-

11-28.1, which makes it a felony crime to offer a false or forged instrument for filing. 

This Court’s review of statutory interpretation is de novo, giving no deference to the 

circuit court’s conclusions of law. State v. Ducheneaux, 2007 S.D. 78, ¶ 2, 738 N.W.2d 

54, 55.  

 The question of law to be decided is whether false statements in a genuine legal 

document make that document a false instrument under SDCL §22-11-28.1 if the false 

statements do not make the document devoid of legal authority. In the context of the 

specific facts of this case, this Court must determine whether SDCL §22-11-28.1 is 

violated by the filing of an authentic, genuine voters’ nomination petition which was 
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certified as having the force of law by the Secretary of State, if there are false statements 

in the petition?  

 Dr. Bosworth contends that untrue statements of fact within the text of a legal 

document do not make that document a false instrument under SDCL §22-11-28.1 unless 

the instrument itself is counterfeit, inauthentic, and devoid of lawful authority. Within the 

context of the facts of this case, Dr. Bosworth contends that untrue statements in a voters’ 

petition do not make the petition a false instrument if the petition itself is not counterfeit 

or inauthentic or devoid of legal authority.  

A. 

 The Six Voters’ Petitions That Were Filed With, and Certified By, 

                        the Secretary of State Were Genuine Legal Documents.  
        

 SDCL §22-11-28.1, titled “Offering false or forged instrument for filing, 

registering, or recording”, provides:  

Any person who offers any false or forged instrument, knowing that the 

instrument is false or forged, for filing, registering, or recording in a public office, 

which instrument, if genuine, could be filed, registered, or recorded under any law 

of this state or of the United States, is guilty of a Class 6 felony.  

 

 The trial court instructed the jury that the word “instrument” in the statute means 

“a formal or legal document.” 
11

 Thus, the terms “instrument” and “legal document” are 

used interchangeably in this brief. Ultimately, this Court will have to determine whether 

the six petitions at issue were false legal documents under this statute.   

 SDCL §22-11-28.1 prohibits offering any false or forged legal document for filing 

when a genuine legal document could be filed under law. Thus, the statute contemplates 

two universes of legal documents: genuine legal documents and false or forged legal 

                                                           
11

  Jury instructions, # 36 (DE 206 et seq.) 
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documents. The answer to the legal question before this Court turns on the meanings of 

the words “false” and “genuine” in the statute. 

  SDCL §22-11-28.1 does not define a “false” instrument, but its statutory meaning 

can be derived from the fact that the term is contrasted with a “genuine” instrument: a 

false instrument is an instrument that is not genuine.  

 “Words and phrases in a statute must be given their plain meaning and effect.” 

Goetz v. State, 2001 S.D. 138, ¶16, 636 N.W.2d 675, 681 (citation omitted). The words 

“genuine” and “false” have plain, ordinary, commonly understood meanings. “Genuine” 

means “possessing the claimed or attributed character, quality, or origin; not counterfeit; 

authentic; real.” Random House Webster’s Unabridged Dictionary 798 (Deluxe 2d ed. 

2001). In the context of legal instruments, a genuine instrument is one that is “free of 

forgery or counterfeiting.” Black’s Law Dictionary 801 (10
th

 ed. 2014).
12

  

     B.  

To Be a False Instrument under SDCL §22-11-28.1, a Document 

                Must Be a Counterfeit Document Devoid of Legal Authority. 

 

  In defining the term “false instrument,” the trial judge instructed the jury: “A 

false instrument is a counterfeit written legal document: one that is not genuine, but 

which is made to appear to be a [sic] genuine and purporting on its face to be genuine.” 
13 

 In the law, the word “counterfeit” means “[m]ade to look genuine in an effort to 

deceive; produced by fakery, esp. with an intent to defraud.” Black’s Law Dictionary 427 

                                                           
12

  “genuine . . . 1. (Of a thing) authentic or real; having the quality of what a given 

thing purports to be or to have . . . 2. (Of an instrument) free of forgery or 

counterfeiting.” 

13  Jury instructions, # 37 (DE 609 et seq.)  
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(10
 th

 ed., 2014). Thus, a false instrument is a counterfeit document that is designed to 

deceive people into believing it to be an actual legal document invested with legal 

authority.  

  Giving the words “genuine” and “false” their ordinary meanings, the six petitions 

in this case were genuine legal documents. They were in fact what they appeared to be: 

petitions signed by voters nominating a candidate for public office. The petitions were all 

authentic voters’ nominating petitions, printed in the form prescribed by law (Appendix 5 

and 6), with genuine signatures of voters. Each of the six petitions were vested with legal 

authority, which is conclusively established by the fact that they were certified by the 

Secretary of State as meeting all the requirements of state law, which meant the petitions 

were entitled to be given the force of law, which they were: signatures on the petitions 

were counted. The petitions were authentic voters’ petitions and their legal authority was 

recognized and affirmed by the Secretary of State. Therefore, the petitions were genuine 

legal documents.  

The statutory meaning of a “false” instrument as a counterfeit legal document can 

also be derived from the coupling of the word “false” with the word “forged” in SDCL 

§22-11-28.1.   

 The “common sense canon of noscitur a sociis . . . counsels that a word is given 

more precise content by the neighboring words with which it is associated.” United States 

v. Williams, 553 U.S. 285, 294, 128 S.Ct. 1830, 1839 (2007) (citations omitted). “[T]he 

maxim means ‘it is known from its associates’ and in practical application means that a 

word may be defined by an accompanying word, and ordinarily the coupling of words 

denotes an intention that they should be understood in the same general sense.” Spiska 
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Engineering, Inc. v. SPM Thermo-Shield, Inc., 2004 S.D. 44, ¶ 6, 678 N.W.2d 804, 806, 

quoting Sutherland Statutory Construction, Sixth Edition, §47:16.  

 In this statute, the coupling of the word “false” with “forged” denotes a legislative 

intention that the term “false instrument” should be understood in the same general sense 

as the term “forged instrument.” A document does not have to be a forged instrument to 

be a false instrument, but this canon of statutory interpretation counsels that a false 

instrument is similar to a forged instrument in the same general sense, in that both are 

counterfeit documents that are designed to appear to be something they are not–genuine 

legal documents invested with legal authority. 

 The language of the statute expresses a legislative intent to criminalize the filing 

of counterfeit legal documents that are devoid of genuine legal authority, whether they be 

false, sham documents or forged documents. And just as a false statement within a 

genuine document does not make that document a forged document (Gilbert v. United 

States, 370 U.S. 650, 658, 82 S.Ct. 1399, 1404 (1962)), neither does a false statement 

within a genuine legal document make the document a false legal document. “Where the 

falsity lies in the misrepresentation of facts, not in the genuineness of execution, it is not 

forgery.”  Id., 370 U.S. at 658, 82 S.Ct. at 1404 (citation and internal quotations omitted). 

Similarly, in this case, where the falsity lies in the misrepresentation of facts stated in the 

petition, not in the genuineness of the petition itself, the petition is not a false instrument.   

The statutory language of §22-11-28.1 expresses a legislative intent to criminalize 

the filing of counterfeit documents that are actually devoid of legal authority but which 

are fraudulently designed to appear to be genuine legal documents. State v. Paulsen, 2015 

S.D. 12, 861 N.W.2d 504, illustrates this point. In that case, this Court was called upon to 
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decide whether the evidence was sufficient to support a conviction under §22-11-28.1. 

The issue was whether the defendant offered a false instrument for filing when he 

submitted phony court orders from a fictitious court to the clerk of the circuit court. The 

phony orders, which were signed by Paulsen, were designed to appear to be court orders 

to vacate genuine foreclosure orders issued by the circuit court. Paulsen submitted an 

“order to vacate void judgment” signed by thirteen people whom he claimed comprised a 

Seventh Amendment “jury/court” and by a fourteenth person titled “appointed justice.” 

The document was affixed with a seal of “Our One Supreme Court—Justices' Court—

United States of America.”   

 This Court ruled that the purported court order filed by Paulsen was a false 

instrument under the statute because it was a “sham order” that was intended to appear to 

be a genuine court document. In reaching that conclusion, Justice Severson’s opinion 

noted that Paulsen took pains to make the “sham order” look official, which included 

proper formatting, a fabricated seal, a notary endorsement, and seemingly official titles 

given to its signatories. Id., 2015 S.D. 12, ¶23. This Court ruled that the document 

submitted by Paulsen was a false instrument under the statute because it was not issued 

by a real court and any document generated by that fictitious court was “invalid and 

anyone intending these documents to have the force of law to induce another to act was 

committing fraud.” Id., 2015 S.D.12 at ¶23. Therefore, “the order was a false instrument, 

devoid of authority, yet it mimicked a genuine court order.” Ibid.  

 Paulsen’s fictitious court order was not a forgery (Paulsen signed his own name to 

the order), but it was a false instrument because it was a counterfeit legal document, 

devoid of legal authority, that was designed to appear to be a genuine legal document.   
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 Here, in contrast, the six voters’ nominating petitions that were filed by the 

Bosworth campaign, although they contained false statements in the texts of the 

documents, were not counterfeit legal documents. They were real voters’ nominating 

petitions, completed on the forms required by the State of South Dakota. Most 

importantly, unlike Paulsen’s false legal documents, these voters’ petitions had the force 

of law:  the Secretary of State, whose inquiry was limited by law to examining the face of 

the petitions, determined that the petitions in question were properly completed, valid 

petitions that met all the requirements of law, and therefore, he was required by law to 

count the signatures on the petitions. Therefore, these voters’ petitions were not invalid, 

in spite of untrue statements in the circulator’s verifications, nor were they devoid of 

legal authority. The petitions themselves were not counterfeit. They were valid petitions 

whose legal authority was recognized and enforced by the Secretary of State. Therefore, 

they were not false instruments under the statute.   

 In State v. Jones, 222 Ariz. 555, 218 P.3d 1012 (2009), the Court of Appeals of 

Arizona addressed the very issue that is now before this Court–whether a false 

circulator’s verification in a voters’ nominating petition made that petition a false 

instrument. The Arizona Court of Appeals held that it did not. 

 Jones was charged with violating an Arizona statute making it a felony crime to 

knowingly present a false or forged instrument for filing, in connection with false 

verifications on voters’ nominating petitions. The language of that Arizona statute is very 

similar to the statutory language in SDCL §22-11-28.1.
14 

The theory of prosecution was 

                                                           
14   Arizona statute A.R.S. §39-161 provides:  

“A person who acknowledges, certifies, notarizes, procures or offers to be filed, 

registered or recorded in a public office in this state an instrument he knows to be 
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that Jones had knowingly presented a false instrument for filing because he falsely 

verified that the petitioners’ signatures were made in his presence. The trial court granted 

the defendant’s motion to dismiss, ruling that false verifications did not make the 

petitions false instruments under the statute. The State appealed. The Arizona Court of 

Appeals affirmed the dismissal. “We conclude an instrument that contains an untrue 

statement falls within A.R.S. §39-161 only if the instrument is counterfeit, inauthentic or 

otherwise not genuine. In this case, even if Jones falsely verified the petitions, he did not 

violate the statute because his verification did not render the petitions not genuine.” State 

v. Jones, 218 P.3d at 1013-1014, 222 Ariz. at 556-557. 

 This Court should apply its reasoning in Paulsen and the Arizona Court of 

Appeals’ reasoning in State v. Jones to this case and hold that SDCL §22-11-28.1 does 

not “encompass an instrument that contains a false statement that does not cause the 

instrument to be something other than genuine.” State v. Jones, 222 Ariz. at 560-561, 218 

P.3d at 1017-1018. The petitions nominating Dr. Bosworth were not counterfeit petitions, 

even though they contained false statements. Therefore, they were not false instruments 

under the statue.  

C. 

When Read in the Context of the Overall Statutory Scheme, SDCL  

§22-11-28.1 Was Not Intended to Apply to False Statements In a 

                                   Genuine Legal Document. 

 

“It is a fundamental canon of statutory construction that the words of a  

 

                                                                                                                                                                             

false or forged, which, if genuine, could be filed, registered or recorded under any 

law of this state or the United States, or in compliance with established procedure 

is guilty of a class 6 felony.” 
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statute must be read in their context and with a view to their place in the overall statutory 

  

scheme.” Davis v. Michigan Dept. of Treasury, 489 U. S. 803, 809 (1989). 

 

              The legislative intent of SDCL §22-11-28.1 can be discerned not only from what 

the statute says, but also from what it does not say. SDCL §22-11-28.1 does not address 

the truth or falsity of any fact stated in an instrument, nor does it refer to a “false 

statement” in the text of the instrument. If the South Dakota legislature had intended 

SDCL §22-11-28.1 to extend to legal documents that contain a false statement, it could 

have expressed that intention in the language of the statute, as it has done in a dozen other 

statutes that expressly impose criminal penalties for filing legal documents that contain 

false statements of fact. 
15

 “That the legislature expressly imposed consequences for the 

                                                           
15

  See, e.g., SDCL §47-30-9 (a corporate officer who participates in making a 

financial statement “containing a material statement that is false” is guilty of a Class 2 

misdemeanor); SDCL §58-4A-2 (making it a crime if a person intentionally “makes any 

false entry of a material fact in or pertaining to any document or statement filed with or 

required by the Division of Insurance”); SDCL §12-27-34 (“Any person who 

intentionally makes any false, fraudulent, or misleading statement or entry in any 

statement of organization, campaign finance disclosure statement, other statement, or 

amendment filed pursuant to this chapter” is guilty of a Class 5 felony); SDCL §35-1-7 

(“Any person who, in any application, report, or statement filed with the secretary, 

knowingly makes a false statement as to any matter required by any provision of this title 

to be set forth in the application, report, or statement, is guilty of a Class 6 felony”); 

SDCL §39-5-39 (10) and (12)(“Knowingly making any false statement in any shipper's 

certificate or other nonofficial or official certificate provided for in the regulations 

prescribed by the secretary” or “willfully making any false entry or any statement of fact 

in any report required to be made under this chapter” is a Class 1 misdemeanor); SDCL 

§10-47B-187 (Any person who “[m]akes false or deceptive statements in applying for a 

license issued pursuant to this chapter” is guilty of a Class 6 felony”); SDCL §34A-11-21 

(“Any person who . . . . makes any false statement or representation in any application, 

label, manifest, record, report, permit, or other document filed, maintained or used for 

purposes of ensuring compliance with this chapter is guilty of a Class 4 felony”); SDCL 

§51A-17-41 (“Any person that intentionally makes a false statement, misrepresentation, 

or false certification in a record filed or required to be maintained under this chapter or 

that intentionally makes a false entry or omits a material entry in such a record is guilty 

of a Class 6 felony”); SDCL §22-29-19 (“Any person who knowingly makes any material 
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filing of documents containing false statements in the many statutes cited in the notes, but 

did not specifically address instruments containing false statements in [the filing false 

instruments statute] is strong evidence that it did not intend the latter statute to encompass 

an instrument that contains a false statement that does not cause the instrument to be 

something other than genuine.” Jones, supra, 222 Ariz. at 560-561, 218 P.3d at 1017-

1018. 

 The twelve South Dakota statutes referenced in footnote 14, along with the 

absence of any language in SDCL §22-11-28.1 that refers to the making of false 

statements, provide further reasons to conclude that the legislature intended to draw a 

distinction between a false instrument and a false statement in a genuine legal instrument. 

 Of course, this Court cannot condone any false verification or the filing of an 

instrument that contains a false statement. But if this Court were to adopt the 

interpretation of the statute urged upon it by the State, it would extend the punitive reach 

of the statute far beyond what the legislature intended.  

 SDCL §22-11-28.1 is not violated by the false verification on a voters’ 

nomination petition because false statements in the circulator’s verification do not cause 

                                                                                                                                                                             

false statement or report, or willfully overvalues any land, property or other security . . . 

upon any application for a loan, grant, or other financial assistance for a business or 

agricultural purpose, or the renewal, extension, or modification thereof, is guilty of a 

Class 6 felony”); SDCL §50-11-31 (in making an affidavit in support of an application to 

receive a duplicate of a lost registration certificate, “[a] person who knowingly makes a 

false statement of a material fact in the affidavit is guilty of a Class 5 felony”); SDCL 

§37-25A-44 (making it a Class 5 felony to “make or cause to be made, in any document 

filed with the director of the Division of Securities or in any proceeding under this 

chapter, any statement which is, at the time and in the light of the circumstances under 

which it is made, false or misleading in any material respect * * *”); SDCL §42-7B-41 

(“Any person who knowingly makes a false statement in any application for a license or 

in any statement attached to the application * * * is guilty of a Class 6 felony”). 
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the petition itself to be something other than genuine or strip the petition of legal 

authority.  

 The six convictions for offering a false or forged instrument for filing should be 

reversed.           

III. 

 

            THE EVIDENCE WAS INSUFFICIENT TO SUPPORT CONVICTIONS 

FOR OFFERING A FALSE INSTRUMENT FOR FILING BECAUSE  

THE DEFENDANT DID NOT FILE THE PETITIONS IN QUESTION.                             

 

 “The denial of a motion for judgment of acquittal is a question of law, and thus  

 

our review is de novo.” State v. Jensen, 2007 S.D. 76, ¶ 7, 737 N.W.2d 285, 288.   

 

Evidence is insufficient to support a conviction when no rational trier of fact  

 

could find guilt beyond reasonable doubt. State v. Brende, 2013 S.D. 56, ¶ 21, 835  

 

N.W.2d 131, 140. Here, applying the law that was given to the jury by the trial judge,  

 

no rational jury could have found Dr. Bosworth guilty of violating SDCL §22-11-28.1 

because it was undisputed that she did not offer or file any of the petitions in question.   

 When she testified before the grand jury, State’s witness Ashley Klapperich 

testified that she was working at the front desk at the Secretary of State’s office on March 

25, 2014 and that Dr. Bosworth herself came into the office and was there when a stack 

of voters’ petitions were delivered for filing. [TR196:10-197:12] Based on that 

testimony, the grand jury charged Dr. Bosworth with six counts of offering false or 

forged instruments for filing. At trial, Ms. Klapperich changed her testimony. She 

testified at trial that she had been mistaken when she testified before the grand jury that 

Dr. Bosworth had come to the Secretary of State’s office. [TR 196: 10-197: 12] Ms. 

Klapperich testified at trial that the only person whom she knew was there that day was 
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Patrick Davis. [TR 195:24-196:6] She testified unequivocally that Dr. Bosworth was not 

present at the Secretary of State’s office when Patrick Davis delivered the petitions.
16

 [TR 

197: 22-199:12] Thus, it was undisputed that Patrick Davis, and not Dr. Bosworth, 

offered the petitions in question for filing and Dr. Bosworth was not even present when 

the petitions were presented to the Secretary of State’s office.  

 At the conclusion of the evidence, the defense moved for a judgment of acquittal 

on the grounds that the evidence was undisputed that Dr. Bosworth did not file the 

petitions. [TR 577: 11-18] The trial judge denied that motion, stating that although Dr. 

Bosworth had not herself offered the petitions, “I think it’s clear that they were filed if 

not directly by her, certainly on her behalf and by her agents.” [TR 582:14-24] 

 That Mr. Davis had been requested by Dr. Bosworth to deliver the petitions was 

not disputed. However, the State did not request, and the trial court did not give, any 

instruction to the jury that would have allowed the jury to find Dr. Bosworth guilty if a 

person who was acting as her agent offered a false instrument for filing. On the contrary, 

the court charged the jury that to find her guilty, the evidence had to prove that “the 

defendant” had offered a false or forged instrument for filing: 

“The elements of the crime of offering a false instrument for recording, each of 

which the state must prove beyond a reasonable doubt, are that at the time and 

place alleged: 

  

1. The defendant knowingly offered a false or forged instrument for filing, 

registering or recording in a public office. 

 

2. The instrument, if genuine, could be filed, registered or recorded under a law of 

this state.” 
17

  

                                                           
16

  There was no evidence in the trial that Patrick Davis was aware of any false 

statements in the petitions. 

17
  Jury instructions, # 26 (DE 609 et seq.) 
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The jury was bound by that instruction. SDCL §23A-25-2 provides: 

Although jurors have the power to find a general verdict, which includes           

questions of law as well as of fact, they are bound, nevertheless, to receive as law 

that which is laid down as such by the court.  

 

  In view of the court’s instruction, which the jury was bound to receive as the law, 

that the evidence had to prove “the defendant” had offered false instruments for filing, 

and the undisputed fact that the defendant did not offer or file the six petitions in 

question, the evidence was insufficient as a matter of law to prove that Dr. Bosworth 

offered false instruments for filing. 

                       CONCLUSION 

This Court should reverse the six convictions for perjury and the six convictions 

for offering false or forged instruments for filing and remand the case with directions to 

enter judgments of acquittal.     

Dated this 23
rd

 day of May, 2016. 

 

Respectfully submitted, 
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JURISDICTIONAL STATEMENT 
 

 This court has jurisdiction pursuant to SDCL 15-26A-3(1) and  

 
SDCL 23A-32-9. 
 

STATEMENT OF LEGAL ISSUES 
 

IS FILING A NOMINATING PETITION FOR ELECTIVE PUBLIC 
OFFICE WITH THE SOUTH DAKOTA SECRETARY OF STATE 

UPON A FALSE OATH PERJURY IN A STATE “PROCEEDING OR 
ACTION” WITHIN THE MEANING OF SDCL 22-29-1? 

 

SDCL 22-29-1 
 

Larson v. Hazeltine, 1996 SD 100, 552 N.W.2d 830 
 

The trial court ruled that qualifying for placement on an elective 

ballot entailed a state proceeding and action within the meaning 
of the perjury statute. 
 

IS A NOMINATING PETITION FOR ELECTIVE OFFICE FILED 

WITH THE SOUTH DAKOTA SECRETARY OF STATE UPON A 
FALSE OATH A “FALSE INSTRUMENT” WITHIN THE MEANING 
OF 22-11-28.1? 

 

SDCL 21-11-28.1 
 

State v. Hayes, 159 N.W. 108 (S.D. 1916) 
 

State v. Shilvock-Havird, 472 N.W.2d 773 (S.D. 1991) 
 

The trial judge ruled that a nominating petition filed upon a false 
oath is a false instrument. 

 
WAS EVIDENCE THAT BOSWORTH DIRECTED CAMPAIGN 
PERSONNEL TO FILE NOMINATING PETITIONS FOR ELECTIVE 

OFFICE WITH THE SOUTH DAKOTA SECRETARY OF STATE 
THAT SHE HAD COMPLETED UPON A FALSE OATH SUFFICIENT 

TO CONVICT HER OF OFFERING A FALSE INSTRUMENT FOR 
FILING IN A PUBLIC OFFICE? 
 

SDCL 22-11-28.1 
 

State v. Johnson, 2009 S.D. 67, 771 N.W.2d 360 
 

The jury found Bosworth guilty of filing a false instrument, though 
she filed the subject petitions through agents rather than 
personally.      
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PRELIMINARY STATEMENT 
 

 The trial transcript will be cited as TRANSCRIPT followed by a 

reference to the corresponding page/line.  Trial exhibits will be cited 

as EXHIBIT followed by reference to its assigned number in the 

record. 

STATEMENT OF THE CASE AND FACTS 
 

 Annette Marie Bosworth threw her hat in the political ring to be 

the Republican nominee in the 2014 race for a seat in the United States 

Senate.  Fearing she was short on sufficient signatures for her name to 

appear on the primary ballot, and contrary to the advice of her lawyer, 

she filed at least six nominating petitions with the Office of the Secretary 

of State for the State of South Dakota upon a false oath that she had 

personally circulated and witnessed the signatures of voters who had 

signed the petitions.  TRANSCRIPT at 167/9, 171/4, 175/18, 204/25, 

338/20, 370/3, 373/10, 374/20, 380/14, 440/9, 451/11, 526/14, 

527/25, 538/21, 539/3, 554/18. 

In fact, she had been half a continent and an ocean away in the 

Philippines on the days that voters in South Dakota had signed the 

subject petitions.  TRANSCRIPT at 661/24, 670/5-675-8.  Unaware of 

this flaw in the subject petitions, the Secretary of State accepted these 

legally invalid petitions for filing.  TRANSCRIPT at 182/2, 183/24, 

185/8-13, 190/17, 192/2, 193/2, 581/15. 
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Subsequent to losing the race for the nomination, the South 

Dakota Division of Criminal Investigation (DCI) investigated allegations 

that certain of Bosworth’s petitions had been filed upon a false oath.  The 

investigation focused on six petitions signed by voters during Bosworth’s 

trip to the Philippines between January 5 through 15 of 2014.  EXHIBIT 

6; TRANSCRIPT at 238/17, 240/1; EXHIBITS 1A-1F.  Since Bosworth 

could not have been in two places at the same time, it was obvious that 

her sworn certification that she had witnessed the subject signatures 

was false.  Bosworth admitted as much during a television news 

interview; “[D]id I go to the Philippines like my Facebook shows?  Yes, I 

went to the Philippines” on the dates that she swore she witnessed 

people in South Dakota signing her petitions.  EXHIBIT 3.   

And because she had not personally witnessed the signatures of 

the ostensible voters who ostensibly supported her candidacy, she was 

oblivious or indifferent to the fact that (in addition to the inherent 

invalidity of all six petitions) one petition contained at least eleven forged 

signatures, and a pair of petitions contained either a forged signature on 

one or the signature of a voter who had impermissibly signed twice on 

the other.  TRANSCRIPT at 185/8-13, 231/2, 269/2, 269/20, 274/24, 

284/21, 286/14, 287/8, 291/20, 298/16, 301/2, 304/4, 306/19, 

312/14, 322/21, 324/3-23, 325/25-328/4, 332/8, 568/20, 687/2, 

694/11; EXHIBIT 1E; EXHIBITS 1C and 1D.  
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Bosworth was charged with six counts of perjury in violation of 

SDCL 22-29-1 and six counts of filing a false instrument in violation of 

SDCL 22-11-28.1.  A jury convicted her of all counts.  Bosworth now 

appeals.   

ARGUMENT 
 

 Bosworth raises three issues challenging her convictions.  She 

claims that the administrative process for securing one’s name on a 

ballot for elective office is not a “proceeding” or “action” within the 

contemplation of the perjury statute, that nominating petitions filed upon 

a false oath are not “false instruments,” and that she did not offer her 

falsely-sworn nominating petitions for filing because the act of filing was 

performed by her agents.  Bosworth is wrong. 

A. Securing One’s Name On The Ballot For Elective Office 
Entails A Proceeding Or Action Within The Meaning Of The 

Perjury Statute 
 

Citing to BLACK’S LAW DICTIONARY, Bosworth argues that, within 

the context of the perjury statute, the terms “proceeding or action” 

should assume their meanings as terms of art of the legal profession, i.e. 

a lawsuit in a judicial or quasi-judicial forum.  According to Bosworth, 

this construction is dictated by the “term-of-art canon.” 

At the outset, it should be noted that Bosworth’s appellate 

argument regarding the meaning of “proceeding or action” is framed 

differently than it was below, and hence, is not preserved for review in 

the form made here.  SDCL 23A-44-13; State v. Boston, 2003 SD 71, ¶ 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS23A-44-13&originatingDoc=I3bc6f51ebd2011dcb595a478de34cd72&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003420922&pubNum=595&originatingDoc=I9f7ef8f3ff7711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_109&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_109
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26, 665 N.W.2d 100, 109 (defendant must “give the trial court the 

opportunity to rule on [an] issue” or he will have “waived th[e] argument 

on appeal”), citing State v. Corey, 2001 SD 53, ¶ 9, 624 N.W.2d 841, 844; 

State v. Handy, 450 N.W.2d 434, 435 (S.D. 1990)(defendant did not 

preserve his challenge to alleged prosecutorial misconduct when he did 

not timely object).  One could even say that Bosworth’s argument here is 

the exact opposite of her argument as framed below.  Below she claimed 

that the terms “proceeding or action” were unconstitutionally vague;1 

here Bosworth claims they are definitionally precise.  APPENDIX at 001-

006.  Below Bosworth argued that “proceeding or action” should be 

interpreted according to their “commonly accepted usage;” here Bosworth 

argues for their interpretation as terms of art.  APPENDIX at 003, 005.  

Nowhere below did Bosworth argue that the “term-of-art canon” requires 

that the terms “proceeding or action” be strictly interpreted in the 

judicial sense.  APPENDIX at 001-006.  Bosworth did not make below, or 

preserve for review, the form of her argument that she now appeals. 

But even if one accepts Bosworth’s premise that SDCL 22-29-1 

contemplates “proceeding or action” as terms of art, one finds that, even 

                                                           
 

1
 This court’s vagueness analysis uses the “ordinary and popular” or 
“everyday” meanings of words.  State v. Dale, 439 N.W.2d 98, 107 (S.D. 
1989)(“words the legislature use[s] are presumed to convey their ordinary 
and popular meaning”); State v. Crell, 313 N.W.2d 455, 456 (S.D. 
1981)(the word “obscene” has an “everyday meaning” that is not vague).  
According to Webster’s New Collegiate Dictionary (1976), a “proceeding” 
encompasses “procedure,” “events” or “happenings,” an “affair,” or a 
“transaction.”  “Action,” according to Webster’s, encompasses both “a 
proceeding in a court of justice by which one demands or enforces one’s 
rights” and “something done or effected,” as in action by an agency. 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003420922&pubNum=595&originatingDoc=I9f7ef8f3ff7711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_109&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_109
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001340659&pubNum=595&originatingDoc=I9f7ef8f3ff7711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_844&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_844
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001340659&pubNum=595&originatingDoc=I9f7ef8f3ff7711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_844&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_844
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990023273&pubNum=595&originatingDoc=I9f7ef8f3ff7711d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_435&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_435
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within the field of law, the terms are not confined to a singular definition.  

In addition to the meaning of “action” in the judicial sense promoted by 

Bosworth, BLACK’S LAW DICTIONARY (9th Edition) also defines “action” as 

“[t]he process of doing something.”  APPENDIX at 009.  It also defines 

“proceeding” as “[a]ny procedural means for seeking redress from a 

tribunal or agency.”  APPENDIX at 010 (italics added).  BLACK’S LAW 

DICTIONARY (5th Edition) defines “proceeding” to include “[a]n act which is 

done by the authority or direction of the court, agency, or tribunal.”  

APPENDIX at 012 (italics added).  “‘Proceeding’ means any action, 

hearing, investigation, inquest, or inquiry (whether conducted by a court, 

administrative agency, hearing officer, arbitrator, legislative body, or 

other person authorized by law) in which, pursuant to law, testimony can 

be compelled to be given.”  APPENDIX at 012 (italics added).  These 

definitions reveal that the terms “proceeding” or “action” coexist in both 

the administrative and judicial senses in the legal lexicon.  SDCL 19-

13A-2(7)’s definition of “proceeding” likewise encompasses 

“administrative” process.  Even the authorities cited by Bosworth for her 

narrow definitions of “proceeding or action” do not confine their 

meanings to judicial or quasi-judicial forums.  

Bosworth’s claim that perjury is only sanctionable when committed 

in “a judicial or quasi-judicial case” is out of step with the times.  The old 

version of South Dakota’s perjury statute was limited to oaths 

administered in “cases:” 
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R.C. § 3745. Perjury Defined.  Every person who, having taken 
an oath that he will testify, declare, depose or certify truly 

before any competent tribunal, officer or person, in any of the 
cases in which such an oath may by law be administered, 

willfully and contrary to such oath, states any material matter 
which he knows to be false, is guilty of perjury. 

 

South Dakota Compiled Laws 1929 (emphasis added); State v. Reidt, 222 

N.W. 677 (S.D. 1929)(R.C. § 4723).  However, this archaic, narrow 

definition of perjury – limiting oaths to judicial “cases” – was repealed in 

the contemporary version of the statute. 

In 2002, the legislature replaced the term “cases” with “state or 

federal proceeding or action.”  APPENDIX at 18.  For purposes of 

ascertaining the legislature’s reason for broadening the perjury statute 

from “cases” to any state “proceedings or action,” this court must assume 

that the legislature had in mind previously enacted statutes relating to 

the same subject matter, and the judicial constructions given to those 

statutes.  State v. Hirsch, 309 N.W.2d 832, 835 (S.D. 1981); 2A 

Sutherland Statutory Construction, § 45.12 at 55 (4th Edition).  And when 

the legislature chooses new words for a statute, it is generally presumed 

that lawmakers intend to alter the meaning of the statute.  State v. 

Heisinger, 252 N.W.2d 899, 903 (S.D. 1977); Rosander v. Board of County 

Commissioners of Butte County, 336 N.W.2d 160, 161 (S.D. 1983).   

It is a cardinal principle of statutory construction to give effect 

to the legislative intent where possible.  It is further an 
established principle of statutory construction that, where the 

wording of an act is changed by amendment, it is evidential of 
an intent that the word shall have a different meaning. 

 

 In re Dwyer, 207 N.W. 210, 212 (S.D. 1926).    



8 

 

In the construction of amendments to statutes, the body 
enacting the amendment will be presumed to have had in mind 

existing statutory provisions and their judicial construction, 
touching the subject dealt with.  The amendatory and the 

original statute are to be read together in seeking to discover 
the legislative will and purpose, and if they are fairly 
susceptible to two constructions one of which gives effect to the 

amendatory act, while the other will defeat it, the former 
construction should be adopted. 

 

LaFargue v. Waggoner, 75 S.W.2d 235, 238 (Ark. 1934).  Thus, by 

expanding the scope of perjury from simply “cases” before judicial or 

public officers to “any state . . . action,” it cannot be presumed, as 

Bosworth does, that the new statute is no broader than the old one.  If 

the legislature had meant “in any state or federal judicial or quasi-

judicial proceeding,” it could have said so. 

It didn’t.  SDCL 22-29-1 criminalizes perjury in any state 

“proceeding” or  “action.”  State v. Hayes, 159 N.W. 108, 110 (S.D. 

1916)(use of the disjunctive “or” in statute created two distinct offenses, 

one of creating and passing false instruments by a corporate officer and 

another of passing authentic instruments without approval of corporate 

board).  This disjunctive phrasing reflects a legislative purpose to broaden 

the scope of SDCL 22-29-1 beyond the old forums of judicial or quasi-

judicial cases.  For one, if “proceeding” means “judicial or quasi-judicial 

cases,” and “action” means the same thing, there would be no need for 

both words in the statute.  For another, a broader scope to the statute 

better protects the integrity of public processes and governmental actions 
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because agency actions can no more be predicated upon perjury than 

judicial actions. 

The legislature created the State Board of Elections in 1974 and 

conferred upon it the right to make rules “providing for uniformity of 

election procedures (SDCL § 12-1-9).”  Thorsness v. Daschle, 285 N.W.2d 

590, 591 (S.D. 1979).  

As is true in other areas of statutorily delegated rulemaking 
authority, the legislature no doubt could have spelled out in 
greater detail the guidelines or standards to be followed by the 

Board.  The fact that the details of the forms, rules and 
regulations were left to be resolved by a bipartisan board does 

not render those forms, rules and regulations ipso facto invalid, 
but rather can be interpreted as reflecting the legislative 
determination that those details are best left to a board who’s 

duty it is to concentrate its efforts in this area. 
 

Thorsness, 285 N.W.2d at 591.  SDCL 12-1-9(6) and (7) give the board 

specific rulemaking authority to establish procedures to accept a petition 

and verify petition signatures.  The board has seen fit to require the 

circulator of the petition to state “under oath” that each signer personally 

signed the petition in the circulator’s presence.  SDCL 12-1-9(7); ARSD 

5:02:08:00:03, APPENDIX at 016.  The board’s administrative rules 

stand on equal footing with statutes enacted by the legislature.  Larson v. 

Hazeltine, 1996 SD 100, ¶¶ 12, 22, 552 N.W.2d 830, 834, 836 (“The 

Secretary of State is correct when she argues that the oath is a 

substantial requirement and without it, the petition is invalid”).   

 Thus, the fact that an “oath” is “administered” as a predicate to the 

agency action of authorizing a candidate’s name to appear on a ballot for 



10 

 

public office, applying SDCL 22-29-1 to this case requires no strained, 

artificial or tortured interpretation.  The legislature and the board have 

enacted a procedure for candidates to “declare” and “certify” their 

eligibility before agency officers by filing their petitions under oath, and 

for the board to examine and verify and, if appropriate, accept petitions.  

For example, when the Larson court was contemplating whether to enter 

a writ of mandamus with respect to certain referendum petitions, it 

described the purpose of the requested writ as one ordering the Secretary 

of State “to proceed with the signature validation process.”  Larson, 1996 

SD 100 at ¶¶ 9, 11, 25, 26, 552 N.W.2d at 833, 836.  Thus, Larson 

apparently views petition validation by the South Dakota Secretary of 

State as a proceeding and process before a state agency. 

 Finally, Bosworth argues that false verification of a nominating 

petition is governed by SDCL 2-1-10, which is a misdemeanor.  That 

statute, by its terms, is limited to verifications of “petition[s] to initiate a 

constitutional amendment or other measure or to refer legislation to the 

electors.”  SDCL 2-1-10 does not encompass nominating petitions.  

Because the circulators of petitions to refer measures or to effect a 

constitutional amendment are not seeking to hold or nominate a 

candidate for public office, and because the legislature might fear that 

felony liability in such circumstances could chill the exercise of certain 

core 1st Amendment rights, it is logical to subject amendment and 

referendum petitions to a lower level of accountability.  And, as reflected 
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in the “Law Implemented” sections of the rules governing this case – 

ARSD 5:02:08:00:00, ARSD 5:02:08:00:01, ARSD 5:02:08:00:03 – they 

do not implement SDCL 2-1-10.  APPENDIX at 014-16.  Again, if the 

legislature had intended to make false verification of a nominating 

petition a misdemeanor, it would have said so. 

B. A Nominating Petition Verified By A False Oath Is A “False 
Instrument” 
 

Bosworth claims that her petitions sheets were not false 

instruments because SDCL 22-11-28.1’s criminal liability is limited to 

the filing of a forged document.  According to Bosworth, an authentic 

petition form which merely contains a false oath or statement is not a 

“false instrument” because it is not a forgery.  Bosworth’s argument is 

contrary to South Dakota case authorities that have found that 

ostensibly-authentic documents which contain false statements are 

“false instruments” for purposes of the laws of this state. 

The principle case Bosworth relies on is the Arizona case of State v. 

Jones, 218 P.3d 1012 (Ct.App.Ariz. 2010).  Even if Jones is a correct 

interpretation of Arizona law, which is doubtful, it is neither correct nor 

prudent to interpret South Dakota’s statute as narrowly as Jones in light 

of (1) the definition and usage of the term “false instrument” in reported 

cases in this state and (2) SDCL 22-11-28.1’s important purpose. 

1.  Jones 

Before discussing South Dakota authorities on what constitutes a 

“false instrument,” it is useful to examine Jones’ shortcomings.  First, 
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since Jones is a decision of an intermediate court of appeals, it is not a 

definitive statement of Arizona law.  Second, Jones pointedly did not 

address the state’s position in this case that the “false instruments” 

statute “is implicated because the false verifications rendered the 

petitions void.”  Jones, 218 P.3d at 1019, n. 11.  Axiomatically, a void 

petition is not genuine.  Larson, 1996 SD 100 at ¶¶ 12, 22, 552 N.W.2d 

830, 834, 836 (“If the circulator's verification is . . . improperly 

completed, the signatures on the petitions may not be counted”). 

   Third, Jones departs from the interpretation given to the model 

statute on which Arizona’s statute is based.  As noted in Jones, Arizona’s 

statute “was copied from California.”  Jones, 218 P.3d at 1019, n. 12.  In 

its effort to resolve a question of first impression in Arizona, Jones 

referenced two “California cases [that] have affirmed convictions for filing 

instruments that contain false statements.”  Jones, 218 P.3d at 1019, n. 

12, citing People v. Powers, 11 Cal.Rptr.3d 619 (Cal.App.4th 2004) and 

People v. Tate, 64 Cal.Rptr.2d 206 (Cal.App.4th 1997).  Jones did “not 

find [Powers and Tate] persuasive,” however, because they allegedly did 

not address “whether a false statement in a document renders the 

document ‘false’ within the meaning of the statute.”  Jones, 218 P.3d at 

1019, n. 12. 

This assertion is not entirely correct with respect to Powers.  In 

Powers, a magistrate judge dismissed nine counts of filing a false 

instrument.  Powers, 11 Cal.Rptr.3d at 622.  The instruments in 
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question were fishing activity reports, which were to accurately log the 

number of species caught, the fishing method used, and other 

information used for the state’s management and protection of marine 

resources and habitat.  Powers, 11 Cal.Rptr.3d at 623.  Powers’ analysis 

of what “instruments” were contemplated by the statute differentiated 

“mundane” public filings, like a will or bond affecting mainly private 

interests, from those “which the state considered important enough to 

make the instrument a public record” in the performance of “vital” 

government functions.  Powers, 11 Cal.Rptr.3d at 623.  Powers found 

that “legally mandated” filings affecting vital public interests so strongly 

implicate the concerns of the false instrument statute that the fishery 

reports in question were “instruments” simply by virtue of the necessity 

that they be truthful.  Powers, 11 Cal.Rptr.3d at 623.  Jones was, thus, 

incorrect in believing that Powers had not addressed whether a false 

statement in a legally-mandated public filing renders the document a 

“false instrument.”   

But if Powers’ reasoning was a bit too circular for the Jones court’s 

liking, Jones could have researched the model statute beyond Powers 

before jumping to erroneous conclusions about Arizona’s statute.  For 

example, Generes v. Redding Judicial District, 165 Cal.Rptr. 222, 225 

(Cal.App. 3rd 1980), explicitly found that a false statement in a publicly-

filed document, without any attending act of forgery, was sufficient to 

make the document a “false instrument.”  The document in question in 
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Generes was a deed purporting to convey an easement from Generes to 

herself.  Except for the false representation in the deed that Generes 

owned the land for which she purported to grant the easement, the deed, 

like Bosworth’s petitions, “appear[ed] valid on its face.”  Generes, 165 

Cal.Rptr. at 224.  Like Bosworth, Generes’ deed did not represent herself, 

or anyone else, to be someone other than who they really were.  Generes, 

165 Cal.Rptr. at 225.  But since “Generes did not own the interest she 

purported to convey, the instrument she filed was clearly false.”  

Generes, 165 Cal.Rptr. at 225.  Generes’ deed, like Bosworth’s petitions, 

was “genuine” in appearance but a fraud in effect.  Generes, 165 

Cal.Rptr. at 225. 

2.  South Dakota Authorities 

Powers’ and Generes’ readings of California’s “false instrument” 

statute are consistent with South Dakota case authorities that have 

defined or applied the term “false instrument” as it is used in related 

statutes in different contexts.  In State v. Hayes, 159 N.W. 108 (S.D. 

1916), the court examined whether a certificate of deposit which falsely 

stated that a relative of the defendant had deposited $2,000 at 

defendant’s bank was a false instrument for purposes of a statute 

criminalizing the issuance of any false evidence of debt by a corporate 

officer.  Hayes, 159 N.W. at 109.  Like Bosworth, Hayes attempted to 

draw “a distinction between a false instrument and one which contains 

false statements.”  Hayes, 159 N.W. at 110.  Like Bosworth, Hayes 
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argued that, since the instrument – the certificate of deposit – itself was a 

“genuine act,” albeit one that falsely stated a $2,000 deposit had been 

made, “it was not a false instrument.”  Hayes, 159 N.W. at 110.   

The Hayes court was not beguiled by such sophistry.  Hayes did 

not require the instrument to have been forged to consider it false.  To 

the Hayes court it was “clear” that issuing “a certificate of deposit in an 

amount in excess of the actual deposit renders the instrument a false 

evidence of debt.”  Hayes, 159 N.W. at 110. 

This court examined the meaning of the term “false instrument” 

again in Reaser v. Reaser, 2004 SD 116, 688 N.W.2d 429.  In Reaser a 

husband and wife submitted a divorce stipulation to the court for its 

approval.  The trial judge denied approval because the stipulation did not 

provide for child support for the children.  Reaser, 2004 SD 116 at ¶ 4, 

688 N.W.2d at 431.  The Reasers then filed a revised stipulation setting a 

child support obligation, but voided the obligation in a collateral “private 

agreement” not disclosed to the court.  Reaser, 2004 SD 116 at ¶ 5, 688 

N.W.2d at 431.  The trial judge approved the decree not knowing of this 

“private agreement.”  Reaser, 2004 SD 116 at ¶ 6, 688 N.W.2d at 431.  

Once it learned of the “private agreement,” the trial court vacated 

portions of the divorce decree relating to child custody and child support.  

Reaser affirmed on the grounds that the stipulation originally approved 

by the court was a “false instrument” within the meaning of SDCL 22-11-
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22 (now SDCL 22-12A-16), a companion statute to SDCL 22-11-28.1.  

Reaser, 2004 SD 116 at ¶ 20, 688 N.W.2d at 436. 

Just as SDCL 22-11-22’s purpose is to prohibit the perpetration of 

“a fraud upon the court,” SDCL 22-11-28.1’s purpose is to prohibit the 

perpetration of a fraud upon a government agency and the public.  

Reaser, 2004 SD 116 at ¶ 20, 688 N.W.2d at 436.  And just as SDCL 22-

11-22 effectuates its purpose by prohibiting the production of any “false 

instrument” at any legal proceeding, SDCL 22-11-28.1 effectuates its 

purpose by prohibiting the filing of a “false instrument” in a public office.  

There is no reason for the term “false instrument” to not mean the same 

thing under both statutes. 

Like Bosworth’s petitions, the stipulation in Reaser was exactly 

what it purported to be and produced by parties who were who they 

purported to be.  Reaser, 2004 SD 116 at ¶ 5, 688 N.W.2d at 431.  The 

stipulation’s only defect was a false statement contained within it 

purporting to provide for child support when, in fact, none was provided 

for.  Though authentic in form and no forgery, the false statement in the 

stipulation sufficed to make it a “false instrument.”  Reaser, 2004 SD 

116 at ¶ 20, 688 N.W.2d at 436. 

This court’s most recent examination of SDCL 22-11-28.1 found 

that a fake court order filed with the court clerk purporting to void a 

foreclosure was a false instrument.  State v. Paulson, 2015 SD 12, 861 

N.W.2d 504.  The fake order was not a forgery of a legitimate order in the 
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strictest sense because it was not captioned in the name of any court, or 

issued on the authority of any official office, that actually exists in the 

state.  Paulson, 2015 SD 12, at ¶ 4, 861 N.W.2d at 506.  It was evidently 

bogus on its face.  Yet, the order had been made to “look official, which 

included proper formatting, a fabricated seal, a notary endorsement and 

seemingly official titles given to its signatories.”  Paulson, 2015 SD 12, at 

¶ 23, 861 N.W.2d at 510.  Paulson found that the subject order was “a 

false instrument” in that “it mimicked a genuine order” but was “devoid 

of authority.”  Paulson, 2015 SD 12, at ¶ 24, 861 N.W.2d at 510. 

As in Paulson, Bosworth dressed her petition forms up to “look 

official,” to appear valid, by filling in the circulator’s verification, without 

which it was invalid on its face.  Bosworth’s deception is several matters 

of degree worse that Paulson’s because, unlike his fake orders, the falsity 

of Bosworth’s oath, and the validity of the verification, was not evident 

from the face of the document.  See also State v. Shilvock-Havird, 472 

N.W.2d 773, 778 (S.D. 1991)(defendant prosecuted under statute 

prohibiting the obtaining of public funds by means of a false instrument 

for filing authentic, unforged vouchers overstating services rendered).  

And Bosworth’s false oath concealed two of the evils the oath is meant to 

prevent: the filing of petition forms bearing forged and duplicate 

signatures.  EXHIBITS 1C/1D; EXHIBIT 1E (at least 11 forged 

signatures); TRANSCRIPT at 325/25-327/23. 
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Hayes, Reaser, Paulson, Shilvock-Havird and the California cases 

expose Bosworth’s argument for the dissembling that it is.  According to 

Bosworth, her petitions were genuine so long as they contained 

signatures of actual voters who were nominating her to be a candidate on 

the ballot.  However, the petitions, on their face require more than 

authentic signatures of actual supporters to be a genuine instrument.  As 

reflected in the oath section of the petition reproduced below, and as 

required by ARSD 5:02:08:00.01, the petitions were genuine only if they 

also were (1) circulated by Bosworth and (2) signed by each signatory in 

Bosworth’s presence. 

 

 

 

 

 

 

FIGURE 1: Bosworth Petition Oath 

In truth, which Bosworth does not deny, Bosworth neither circulated nor 

personally witnessed the signatures on the petitions in question.  

Bosworth did not redact her oath by crossing out and initialing the 

portions she had not met to signal on the face of the petitions that they 

were not compliant with the law.  See FIGURE 1 above (excerpt from 

EXHIBIT 1E at APPENDIX 020).  As a result, the petition forms Bosworth 

filed looked like – were perfect “similitudes” of – genuine instruments 
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when they were not.  BLACK’S LAW DICTIONARY (5th Edition)(false 

instrument is “one made in the similitude of a genuine instrument and 

purporting on its face to be such”).  The fact that Bosworth succeeded in 

making her petitions appear to be, as she says, “what [they] purported to 

be,” namely genuine petition forms, is the essence of her crime, not an 

excuse for it. 

 Bosworth’s notion that a document must be literally forged to be a 

“false instrument” under SDCL 22-11-28.1 does not serve the statute’s 

stated purpose.  The purpose of a statute criminalizing the filing of false 

instruments “is to protect the integrity and reliability of public records, 

and this purpose is served by an interpretation that prohibits any 

knowing falsification of public records.”  People v. Denman, 159 

Cal.Rptr.3d 812 (Cal.App.4th 2013)(quitclaim deeds were “false 

instruments” when defendant did not own an interest in the land as 

represented in the deeds). 

Like the California statute interpreted in Powers and Generes, 

SDCL 22-11-28.1 criminalizes the filing of either a false or forged 

instrument.2  As observed in Generes, this disjunctive phrasing reflects a 

legislative purpose to broaden the scope of a statute like SDCL 22-11-

                                                           
 

2 Hayes, 159 N.W. at 110 (use of the disjunctive “or” in statute created 
two distinct offenses, one of creating and passing false instruments by a 
corporate officer and another of passing authentic instruments without 
approval of corporate board); Generes, 165 Cal.Rptr. at 225 
(differentiation between “false or forged” instruments “clearly” meant to 
proscribe two different means of violating statute). 
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28.1 beyond the filing of forged documents.  For one, if “false” and 

“forged” meant the same thing in the statute there would be no need for 

both.  For another, a broader scope to the statute better protects the 

integrity of public records because instruments containing a false 

statement can deceive and defraud government officials or the public at 

large even if they do not, as here, bear forged signatures or meet the 

technical requirements of a “forgery.”  Generes, 165 Cal.Rptr. at 225. 

A broader reading of SDCL 22-11-28.1 also better protects the 

state’s election laws.  State election petitions are not “mundane” filings.  

Powers, 11 Cal.Rptr.3d at 623.  Nominating petitions advance important 

objectives of democratic governance by requiring prospective candidates 

to meet eligibility requirements.  The petitions are also a preliminary test 

of a candidate’s competency and honesty.  A candidate who willfully 

ignores simple filing requirements, and shrugs off honestly reporting his 

or her activities, probably does not belong on the ballot, let alone in 

public office. 

Bosworth’s argument that a “false instrument” is only one that is 

forged in form (not authentic in form but false in substance) was rejected 

in Hayes 100 years ago, and rejected again in Reaser only 12 years ago.  

Likewise, the Powers court found that, since California’s false instrument 

statute had “been broadly construed for decades to cover a wider array of 

documents” than just private agreements, “it was reasonably clear” to the 

defendant that filing an authentic-appearing deed falsely identifying 
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himself as the property owner would be criminal under the false 

instruments statute.  Powers, 11 Cal.Rptr.3d at 625.  The same is true 

here. 

There are only eight reported false instrument cases in South 

Dakota in the last 100 years, which is a fair indication that the public at 

large understands that making false statements in forms filed with 

public agencies is not allowed.  Not one defendant since Hayes has tried 

to parse the statute so fine as to argue that a false statement in a 

consequential written instrument is O.K. so long as the instrument is not 

itself a forgery.  Again, this shows that the public at large well 

understands the conduct prohibited by SDCL 22-11-28.1 and related 

false instrument statutes. 

In 1991 a court reporter was prosecuted for filing a false 

instrument to receive public funds because her vouchers – which were 

not forged or otherwise inauthentic – falsely stated the actual work she 

had performed.  Shilvock-Havird, 472 N.W.2d at 778; Powers, 11 

Cal.Rptr.3d at 623.  Shilvock-Havird certainly served notice to Bosworth 

and the public at large that the law does not tolerate fraud in public 

filings, least of all in instruments whose outward authenticity make the 

fraud difficult to detect.  Shilvock-Havird, 472 N.W.2d at 778; Powers, 11 

Cal.Rptr.3d at 623.  Given the obvious and longstanding imperatives 

behind accuracy in public filings and the need to preserve the integrity of 
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public records, Bosworth knew, or certainly should have known, that her 

conduct was criminal. 

3.  Bosworth’s Petition Sheets Are Entirely Invalid 

Bosworth argues “that a single false statement of fact within an 

instrument does not make that document a false instrument under the 

statute unless that single false statement renders the entire instrument 

counterfeit or a fraud.”  Bosworth’s petitions fail her own test of a false 

instrument. 

ARSD 5:02:08:00.01(1)(b) clearly invalidates an entire petition 

sheet that is not properly verified, in contrast to ARSD 5:02:08:00.01(2), 

which only invalidates an individual signature when the petition 

irregularity is less serious than a verification error.  APPENDIX at 015.  

In Burns v. Kurtenbach, 327 N.W.2d 636, 638 (S.D. 1982), the court, 

citing to precedent which held that “the absence of a completed 

circulator’s verification renders a referendum petition invalid,” said it saw 

“no reason why the same analysis should not apply to” nominating 

petitions.  Kurtenbach, 327 N.W.2d at 638, citing Corbly v. City of Colton, 

278 N.W.2d 459 (S.D.1979); Nist v. Herseth, 270 N.W.2d 565 (S.D.1978).  

By improperly completing the verification, Bosworth herself invalidated 

all of the signatures and rendered each petition sheet entirely false and 

fraudulent.  Larson, 1996 SD 100 at ¶¶ 12, 22, 552 N.W.2d 830, 834, 

836.  Thus, according to Bosworth’s own definition, the petition sheets in 

question were false instruments. 

http://web2.westlaw.com/find/default.wl?mt=92&db=595&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1982155589&serialnum=1979122011&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=DDD5D149&rs=WLW15.04
http://web2.westlaw.com/find/default.wl?mt=92&db=595&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1982155589&serialnum=1979122011&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=DDD5D149&rs=WLW15.04
http://web2.westlaw.com/find/default.wl?mt=92&db=595&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1982155589&serialnum=1978128593&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=DDD5D149&rs=WLW15.04
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At the time Bosworth filed her petition sheets, they purported to 

contain valid signatures.  But because the signatures had not been 

obtained and witnessed by Bosworth personally as represented by her 

oath, the petitions were not at all what they purported to be.  Bosworth 

need only have consulted ARSD 5:02:08:00.01(1)(b) and Larson to know 

that petition sheets she had not personally circulated and witnessed 

were entirely invalid.  TRANSCRIPT at 185/8-13; APPENDIX at 015.  

C. Through Agents And At Her Direction, Bosworth Offered 

Her Falsely-Sworn Nominating Petitions For Filing 
 

In closing, Bosworth argues that the evidence was not sufficient to 

find that she “offered” the false petitions for filing in violation of SDCL 

22-11-28.1.  At trial, Bosworth argued straight-up insufficiency of the 

evidence; she claimed that she had not personally “offered” the petitions 

because the act of filing was performed by members of her campaign 

staff (at her direction).  TRANSCRIPT at 577/11-18.  Bosworth now 

argues something different; she argues that the jury was not properly 

instructed on agency law so as to allow them to connect the actions of 

her agents to her personally.  As with her first argument, Bosworth is 

trying to fit the square peg of her new appellate argument into the round 

hole of her old trial-level argument. 

The new form of Bosworth’s insufficiency argument is actually an 

objection to the instructions.  Timely objection to the form of the  

instructions is required by SDCL 15-6-51(c) to preserve issues pertaining 

to the instructions for review.  Yet Bosworth’s brief does not cite to a 
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portion of the transcript where she argued that an agency instruction 

was necessary for a conviction in her case, where she objected to the 

absence of an agency instruction, or where she made a motion for 

judgment of acquittal on the grounds of the absence of the allegedly 

necessary agency instruction.  Consequently, to the extent Bosworth 

tries to cloak an objection to the instructions as an “insufficiency of the 

evidence” claim, this form of her argument is waived.  See Sundt v. South 

Dakota Department of Transportation, 1997 SD 1, ¶ 17, 566 N.W.2d 476, 

480. 

When this court reviews an appeal for the sufficiency of the 

evidence, the “question is whether ‘there is evidence in the record which, 

if believed by the fact finder, is sufficient to sustain a finding of guilt 

beyond a reasonable doubt.’” State v. Beck, 2010 SD 52, ¶ 7, 785 N.W.2d 

288, 292.  “Claims of insufficient evidence are ‘viewed in the light most 

favorable to the verdict.’” State v. Morgan, 2012 S.D. 87, ¶ 10, 824 

N.W.2d 98, 100.  This court “will not resolve conflicts in the evidence, 

assess the credibility of witnesses, or reevaluate the weight of the 

evidence.”  State v. Hayes, 2014 SD 72, ¶ 39, 855 N.W.2d 668, 680.  

Accordingly, “a guilty verdict will not be set aside if the state's evidence 

and all favorable inferences that can be drawn therefrom support a 

rational theory of guilt.” State v. Johnson, 2009 S.D. 67, ¶ 10, 771 

N.W.2d 360, 365. 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022376138&pubNum=0000595&originatingDoc=I1cb8af271b7f11e5a807ad48145ed9f1&refType=RP&fi=co_pp_sp_595_292&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_292
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022376138&pubNum=0000595&originatingDoc=I1cb8af271b7f11e5a807ad48145ed9f1&refType=RP&fi=co_pp_sp_595_292&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_292
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029355971&pubNum=0000595&originatingDoc=I1cb8af271b7f11e5a807ad48145ed9f1&refType=RP&fi=co_pp_sp_595_100&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_100
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029355971&pubNum=0000595&originatingDoc=I1cb8af271b7f11e5a807ad48145ed9f1&refType=RP&fi=co_pp_sp_595_100&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_100
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034624825&pubNum=0000595&originatingDoc=I1cb8af271b7f11e5a807ad48145ed9f1&refType=RP&fi=co_pp_sp_595_680&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_680
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019495211&pubNum=0000595&originatingDoc=I1cb8af271b7f11e5a807ad48145ed9f1&refType=RP&fi=co_pp_sp_595_365&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_365
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019495211&pubNum=0000595&originatingDoc=I1cb8af271b7f11e5a807ad48145ed9f1&refType=RP&fi=co_pp_sp_595_365&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_595_365
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When reviewed under a straightforward insufficiency analysis, the 

evidence was more than sufficient for the jury to conclude that Bosworth 

“knowingly offered a false or forged instrument for filing . . . in a public 

office.”  When Bosworth became a candidate, the Secretary of State 

provided her with written circulating instructions which explained that 

signatures on a petition form had to be personally witnessed by the 

circulator.  TRANSCRIPT at 169/4, 175/17.  Bosworth read the 

secretary’s instructions.  TRANSCRIPT at 658/23.  As part of prepping 

Bosworth to circulate petitions, she demonstrated her understanding 

“that the person who solicits the signatures has to be the person who 

signs it” to both her campaign lawyer and manager, Joel Arends and 

Patrick Davis.  TRANSCRIPT at 368/25-370/3, 372/10, 535/14-536/19.  

When a question came up concerning whether Bosworth or her clinic 

receptionist, Melissa “Missy” O’Connell-Galer, could sign a petition form 

left on the reception desk of Bosworth’s clinic for patients to sign, Missy 

heard Arends explicitly advise Bosworth that only the person who had 

witnessed the signatures, Missy, could sign the petition.  TRANSCRIPT at 

554/2-18. 

When tallying the petitions at her campaign office, Bosworth 

encountered a petition whose circulator had not signed and she asked 

Arends “Can I sign this?”  TRANSCRIPT at 374/18.  Arends told her that 

it would be “improper” for her to sign it since she had not personally 

witnessed the signatures contained on the petition form.  TRANSCRIPT 
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at 375/20.  “Do not sign this petition because you didn’t circulate it,” 

Arends told her, “I can’t be any more clear.”  TRANSCRIPT at 440/9.  

Bosworth watched as Arends set this unsigned form aside and excluded 

it from the petition.  TRANSCRIPT at 547/14-548/4.  Bosworth “shot 

daggers” at another campaign staffer, and was “visibly annoyed and 

angry,” when that staffer prevented her from signing other petitions that 

she had not circulated.  TRANSCRIPT at 479/3, 504/2. 

Once all of the petitions were collated and prepared for filing, 

Bosworth’s campaign manager, Patrick Davis, “was assigned the task of 

taking the petitions from the campaign office to Pierre for filing” by 

Bosworth.  TRANSCRIPT at 482/1-13.  Bosworth admitted that Davis 

filed the petitions for her at her direction.  TRANSCRIPT at 692/22, 

700/24.  Once the petition was filed, Davis texted Bosworth to advise her 

that “the job was done and her request was fulfilled.”  TRANSCRIPT at 

484/16. 

Later, when political opponents publicized allegations that 

Bosworth had signed as the circulator of some petition forms that had 

been signed by voters on the days that she was in the Philippines, 

Bosworth took to the airwaves and claimed in a TV interview she had 

signed them on the advice of her lawyer, Joel Arends.  It was a bald-faced 

lie.  EXHIBIT 4; TRANSCRIPT at 447/4, 451/11, 486/5.  Arends was 

understandably livid at having been publicly “thrown under the bus . . . 

[and] wrapped around the axle” by his client and a candidate with 
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pretenses to high public office.  TRANSCRIPT at 487/3.  Bosworth issued 

a retraction the next day.  EXHIBIT 5; TRANSCRIPT at 453/9-455/15, 

492/15, 493/3. 

The foregoing facts unequivocally prove the two necessary elements 

of offering a false instrument for filing in a public office: (1) that 

Bosworth knew that it was “improper” to submit petition forms signed by 

her as circulator if she had not personally witnessed the signatures on 

the forms and (2) that, despite this knowledge, Bosworth caused 

petitions signed by her as circulator bearing signatures she had not 

witnessed to be filed with the Secretary of State for the State of South 

Dakota.  Even without a specific jury instruction on agency, Bosworth’s 

own testimony connected the actions of her agent to herself directly. 

 CONCLUSION 

 Approval of a nominating petition and placement of a candidate’s 

name on the ballot necessitate process before a state agency and agency 

action.  This process, and resulting action, cannot be corrupted by an 

individual’s perjury if the agencies of government are to meet their 

responsibilities toward the public at large.  The state’s election laws and 

rules require the Secretary of State to, in essence, adjudicate the 

legitimacy of a petition before him or her based on the facts presented 

and in reliance on the oath of the filer.  The performance of this function 

fits the BLACK’S LAW DICTIONARY (5th Edition) definition of “proceeding” as 
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“[a]n act which is done by the authority or direction of [an] agency” or an 

“action . . . conducted by a[n] administrative agency.” 

 SDCL 22-29-1 was enacted to ensure that the procedure of 

validating petitions, and the secretary’s resulting action, rest on honest 

information affirmed by an oath.  As described in Larson, accepting and 

validating nominating petitions for filing is a proceeding before the 

Secretary of State, and Bosworth’s oath is a substantial requirement of 

that process, without which her petitions were neither valid nor genuine.  

ARSD 5:02:08:00.01(1)(b); Larson, 1996 SD 100 at ¶¶ 9, 11, 25, 26, 552 

N.W.2d at 836.   

 This court’s decisions in Hayes, Reaser, Paulson and Shilvock-

Havird support the state’s position that a publicly-filed, outwardly-

authentic document containing a false statement is a “false instrument” 

for purposes of SDCL 22-11-28.1 if the falsity is known to the filer.  

There is no reason for the term “false instrument” to have a meaning 

different here from the one given to it by Hayes, Reaser, Paulson and 

Shilvock-Havird.  

  Bosworth admitted that she directed campaign staff to file her 

petition with the South Dakota Secretary of State, knowing that it 

contained forms that she had signed as circulator though she had not 

personally witnessed the signatures of the persons who signed them.  

Whether she did so personally or, as she admitted, through another, it 
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was self-evidently Bosworth who offered the fraudulent petition for filing 

because it was done in her name for her campaign. 

 Dated this 17th day of June 2016. 
 

Respectfully submitted, 
 

MARTY J. JACKLEY 
ATTORNEY GENERAL 

 

  /s/  Paul S. Swedlund   
Paul S. Swedlund 
Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 
Telephone: 605-773-3215 
Facsimile: 605-773-4106 
paul.swedlund@state.sd.us 
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     ARGUMENT 

 

      I. 

  

In SDCL §22-29-1, the legislature intended “state or federal proceeding or 

action” to refer to an adjudicative process. 

 

       

 The Appellant Dr. Annette Bosworth contends that the perjury convictions in this 

case should be reversed because the legislature intended the words “state or federal 

proceeding or action” to refer to an adjudicative process and that for this Court to rule 

that a voters’ nomination petition is a state proceeding or action within the meaning of 

the perjury statute would be to broaden the reach of that statute far beyond what the 

legislature intended. The issue was squarely raised before the trial court. See: Motion to 

Dismiss Perjury Counts and Memorandum of Law in Support of Motion to Dismiss 

Perjury Counts [DE 112] (Appendix 7, attached). The issue is preserved for appeal.  

 

      A. 

 

When this Court interprets the meanings of the words “proceeding” and 

“action” in the perjury statute, it must apply the definitions of those words 

that are found in SDCL§15-1-1, §15-12-20, §19-13A-2 and §47-1A-140.  

 

 Under §2-44-4, if the terms “proceeding” and “action” are defined in statutes, this 

Court is bound by those definitions. State v. Sondreal, 459 N.W.2d 435, 439-440 (S.D. 

1990).  

 SDCL §2-44-4 provides: 

 

Whenever the meaning of a word or phrase is defined in any statute such 

definition is applicable to the same word or phrase wherever it occurs, except 

where a contrary intention plainly occurs.  

 

 A “proceeding” is defined in SDCL §19-13A-2(7) as “a judicial, administrative, 

arbitral, or other adjudicative process” or “a legislative hearing or similar process” and as 



2 
 

a “civil suit and criminal, administrative, and investigatory action” in SDCL §47-1A-

140(32). An “action” is defined in SDCL §15-1-1(1) as “an ordinary proceeding in a 

court of justice, by which a party prosecutes another party for the enforcement, 

determination, or protection of a right, the redress or prevention of a wrong, or the 

punishment of a public offense” and as “any action or special proceeding in the trial 

court, whether civil or criminal or quasi-criminal” in SDCL §15-12-20(1). 

 In the Appellee’s brief, the State simply ignores Dr. Bosworth’s argument that, 

under SDCL §2-44-4, this Court is bound by the definitions of “proceeding” and “action” 

that appear in those state statutes. 

 Clearly, none of those statutory definitions of “proceeding” and “action” would 

encompass a voters’ nominating petition. 

 

      B. 

 

The established meanings of “proceeding” and “action” as legal terms of art 

refer to an adjudicative process.    
 

 Dr. Bosworth argues that the legislature’s use of the words “proceeding” and 

“action” in the perjury statute expresses a legislative intent to have those legal terms of 

art carry their established meanings in the law, referring to a judicial or quasi-judicial 

adjudicative process. The Attorney General argues that an “action” was intended to mean 

any act performed by someone, and a voters’ nominating petition is state action because a 

state action is anything someone does that somehow relates to state law. There is nothing 

in the statutory language that expresses a legislative intent to extend the reach of the 

perjury statute in such a radical way by stretching the meaning of the word “action” 

beyond its established meaning as a term of art, referring to an adjudicative process.   
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      II. 

 

      A. 

 

False swearing on a collateral matter in a legal document does not strip the 

document of all legal authority and therefore, does not render the document 

a false instrument under §SDCL 22-11-28.1.   

 

 State v. Paulsen, 2015 S.D. 12, 861 N.W.2d 504, is a recent case in which this 

Court examined the question of what is a false instrument under SDCL §22-11-28.1. That 

case stands for the proposition that a “false” instrument under this statute must be a 

document that is fundamentally and essentially fraudulent, and therefore, “devoid of 

authority.” Id., 2015 S.D. 12, at ¶24, 861 N.W.2d at 510. “[T]he order was a false 

instrument, devoid of authority, yet it mimicked a genuine court order.” Ibid. 

 In Paulson, this Court found that Paulson’s phony court orders were false 

instruments because they appeared to be documents that had actual legal authority “to 

induce another to act” (ibid.), but they were in fact totally devoid of any such legal 

authority.  

 Here, if Bosworth’s false statements in the circulator’s verifications did not make 

the petitions themselves devoid of legal authority to induce another to act, then the 

petitions were not false instruments under the statute.  

 Contrary to the State’s mischaracterization of Dr. Bosworth’s argument, Dr. 

Bosworth does not contend that SDCL §22-11-28.1 only pertains to forged documents.  

Actually, in her brief, Bosworth stated:  “A document does not have to be a forged 

instrument to be a false instrument, but this canon of statutory interpretation counsels that 

a false instrument is similar to a forged instrument in the same general sense, in that both 

are counterfeit documents that are designed to appear to be something they are not–



4 
 

genuine legal documents invested with authority.” Appellant’s Brief, page 24. This Court 

has recognized “that a word may be defined by an accompanying word, and ordinarily 

the coupling of words denotes an intention that they should be understood in the same 

general sense.” Spiska Engineering, Inc. v. SPM Thermo-Shield, Inc., 2004 S.D. 44, ¶6, 

678 N.W.2d 804, 806. 

 The State contends that any factually false statement in a legal document 

automatically strips that document of all legal authority and renders it a false instrument. 

The cases cited by the State do not stand for that proposition.  

 In State v. Hayes, 159 N.W. 108 (S.D. 1916), a case that was decided 100 years 

ago, the Supreme Court held that the evidence was sufficient to support the defendant’s 

conviction for forgery where the defendant created a certificate of deposit which falsely 

stated that a depositor had deposited $2000 in a bank. That false statement in the 

certificate–that $2000 had been deposited in the bank–made the certificate a false 

instrument because it went to the heart of the document and made the entire certificate of 

deposit a counterfeit and fraudulent legal document. Hayes actually recognizes that there 

is a distinction between an instrument that contains false statements and a false 

instrument. “There is a distinction between the false making of an instrument and the 

making of a false instrument, as has been determined by many of the adjudications of the 

courts, but this statute under consideration differs from the statutes of many of the states 

in that it relates, not to the false making or issuing of the instrument, but to the making or 

issuing of a false or fraudulent instrument.” Hayes, 159 N.W. at 110.   

 The State asserts that its interpretation of the term “false instrument” is one 

supported by Reaser v. Reaser, 2004 SD 116, 688 N.W.2d 429.  Reaser was a divorce 
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case, dealing with a sham stipulation concerning child support. In pure dicta, the opinion 

stated that the sham stipulation at issue may have been a violation of SDCL §22-11-22. It 

made no mention of the filing a false instrument statute. Obviously, Reaser has no 

bearing on the issue before this Court. 

 Dr. Bosworth refers this Court to State v. Jones, 222 Ariz. 555, 218 P.3d 1012 

(2009), in which the court held that any false verifications in voters’ nominating petitions 

did not render the petitions not genuine so as to constitute filing of a false instrument and 

that an instrument that contains an untrue statement falls within the statute prohibiting 

filing a false instrument only if the instrument is counterfeit, inauthentic or otherwise not 

genuine.  

 In seeking to persuade this Court not to follow Jones, the State cites two 

California cases, People v. Powers, 11 Ca. Rptr.3d 619, 117 Cal.App.4
th

 291 (2009) and 

Generes v. Redding Judicial District, 165 Cal.Rptr. 222, 225, 106 Cal.App.3d 678 

(1980).  In Powers, the question presented was whether a fishing activity record was an 

“instrument” within the meaning of the statute. The Generes case involved an entirely 

fraudulent document that purported to convey an interest in real estate that the creator of 

the document did not in fact own. Neither Powers nor Generes is applicable to the issues 

in Jones or in this case. 

 In determining whether a particular false statement in a particular legal document 

makes that document a false instrument under SDCL §22-11-28.1, the question is: does 

that false statement render the entire document a fraud and strip it of all legal authority to 

induce another to act? The determinative issue in this case then is whether, as a matter of 

law, the false statements in the verifications stripped the petitions of all legal authority to 
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induce another to act or whether, in spite of those statements, the petitions still had the 

legal force of law to compel someone to act. 

                  B. 

 

The election laws of this State do not allow the Secretary of State to 

invalidate a nominating petition that is properly completed on its face or to 

inquire into whether the facts stated in the circulator’s verification on the 

petition are true.  

 

ARSD 5:02:08:00.01(1)(b) sets forth the requirements for counting signatures on 

petitions and it provides:    

 Requirements for counting signatures on a petition sheet are as follows: 

 

 (1) No signature on a petition sheet may be counted if one of the following 

conditions is present:   

 

 * * * 

 

 (b) The circulator’s verification is not completed or is improperly completed, 

according to subdivision 5:02:08:00(3) unless the missing information is completed 

elsewhere on the petition sheet. A completed circulator’s verification must include the 

printed name of the circulator, the circulator’s residence address as provided in 

subdivision 5:02:08:00.01(2)(c), and complete date. 

 

 The State claims that ARSD 5:02:08:00.01(1)(b) “clearly invalidates an entire 

petition sheet that is not properly verified.”
1
  Without providing any support for that 

claim in the text of the rule, the State simply assumes, and asks this Court to assume, that 

a factually false verification is not one that is “properly verified” within the meaning of 

the rule. Actually, ARSD 5:02:08:00.01(1)(b) does not use the term “properly verified” at 

all. The actual language in the rule calls for the rejection of a petition if the circulator’s 

verification “is not completed or is improperly completed, according to subdivision 

5:02:08:00(3).” ARSD 5:02:08:00(3) requires that each section of the petition must 

                                                           
1 Appellee’s brief, page 22 
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contain an identical heading and be verified by the circulator, and the circulator’s 

verification must be “completed and signed before an officer authorized to administer 

oaths.” 
2
 If a petition meets those requirements, it is a valid petition and the signatures 

will be counted. 

 ARSD 5:02:08:00.01(1)(b) does not address or require the veracity of any fact 

presented in the petition for the petition to have lawful authority. 

 It is settled law in this state that the Secretary of State has no lawful authority to 

look behind the face of a voters’ nominating petition to determine the veracity of the facts 

stated in the petition.     

 This  point was decided more than a hundred years ago in McNulty v. Glassner, 

145 NW 547 (1914): “In the performance of his duties, the Secretary of State, in 

certifying the names of the proposed candidates to the several county auditors, acts only 

in a ministerial capacity, and, when such a certificate is presented to him in due form of 

law, he has no judicial or quasi judicial power to inquire into or determine the facts 

recited in the certificate of such proposal committee to ascertain their truth or falsity or 

to determine whether such certificates are constitutional or not.” (Citations 

omitted.)(Italics added.) 

                                                           
2
 ARSD 5:02:08:00(3) provides:  

 

When a petition is presented for filing, the person or governing board authorized 

to accept the petition for filing shall determine if it meets the following requirements for 

acceptance: 

 * * * 

 (3) Each section of the petition contains an identical heading and is verified by the 

circulator. The circulator may add the addresses of the petitioners and the dates of signing 

before completing the verification. The circulator may also add the printed name of the 

signer and the county of voter registration. Residence addresses may be abbreviated. The 

verification was completed and signed before an officer authorized to administer oaths[.] 
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 In State ex rel. Coon v. Morrison, 61 S.D. 339, 249 N.W.2d 318, 319 (1933), this 

Court again ruled that the Secretary of State, in determining whether a voters’ petition 

should be filed, acts “in a purely ministerial capacity, and is limited to a consideration of 

such matters only as are apparent on the face of the petition itself.” See also Larson v. 

Hazeltine, 1996 S.D. 100, 552 N.W.2d 830 (1996).   

 That was also the unequivocal testimony of the State’s expert, former  

Secretary of State Chris Nelson. (Quoted in the Appellant’s brief at pages 6-7.) 

 

Q. [Mr. Hanna] And in the signature validation process, which involves 

determining whether the circulator’s verification is complete, it’s true, 

isn’t it, that the Secretary of State acts only in a ministerial capacity? 

  A. [Mr. Nelson] That is correct. 

Q. And when such a petition is presented to him in due form of law, he has 

no legal power to inquire into or determine the facts recited in the petition 

to ascertain their truth or falsity? 

  A. Nothing beyond what is on the face of the petition, correct. 

  * * * 

Q. And the Secretary of State is without authority to exercise discretion to 

decline to file the petitions if all of the requirements for a petition are met 

on its face? 

  A. That is correct.  

[TR 190-7-191:11] 

Q. Okay. So if that’s all in there, if there is a signature, if there is the 

printed name and the address, it’s all good, right? 

A. If all of the information is there so that it is complete, we would 

consider that to be a valid verification. 

[TR 191:10-15] 
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 The key question to be determined in the signature validation process is whether 

the petition, on its face, is properly completed. Whether the voters’ signatures were in 

fact witnessed by the circulator is simply immaterial to that question.  

 The State seeks to make much of the fact that one petition did in fact contain 

several signatures that were not genuine, because the circulator, a religious community’s 

leader, thought he had the right to sign his parishioners’ names. That fact would have 

invalidated those individual signatures, pursuant to ARSD 5:02:08:00.01(2), but it would 

not have prevented the Secretary’s office from counting the genuine voters’ signatures on 

the petition. 

 This Court has recognized that the public interest favors minimizing interference 

in elections to allow voters the ultimate determination. See, e.g., South Dakota State 

Federation  of Labor AFL-CIO v. Jackley, 2010 S.D. 62 ¶ 11-12, 786 N.W. 2d 372, 376-

377. With that public interest in mind, a court must presume a petition circulator’s 

verification is legal, even when a challenge is made to its veracity. Larson v. Hazeltine, 

552 N.W.2d at 385, citing State ex rel. Coon v. Morrison, 61 S.D. 339, 249 N.W. 318, 

319 (1993) and O’Brien v. Pyle, 51 S.D. 385, 393, 214 N.W. 623, 626 (1927). Had 

someone sought to bring a court action to challenge the Secretary of State’s decision to 

certify the petitions as valid and having the force of law, on the grounds that the 

verifications were false or fraudulent, the law holds that the verification “must not only 

be false, but it must also be made fraudulently. . .” State ex rel. Jensen v. Wells, 66 S.D. 

236, 281 N.W. 99, 103 (1938). See also, Morford v. Pyle, 220 N.W. 907, 909 (S.D. 

1928). 
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 The Attorney General asserts that the petitions in question were “invalidated” by 

the factually untrue statements in the verifications, but he does not, and cannot, support 

that assertion with any factual evidence in the record. 
3
  

It is true that the verification of the circulator is a necessary part of the petition, so 

that if the verification were entirely absent, the petition would be rejected, as was the case 

in Corbly v. City of Colton, 278 N.W.2d 359 (S.D. 1979). But the State errs in equating 

the complete absence of a circulator’s verification with a verification that is completed on 

its face, but which contains an untrue statement. As a matter of law, a false statement in 

the verification will not cause the office of Secretary of State to reject a petition that is 

properly completed on its face and which meets all the requirements of ARSD 

5:02:08:00.01(1)(b) and ARSD 5:02:08:00(3).  Bosworth’s verifications were signed by 

her and notarized; they included her printed name and residence address and the date. 

Therefore, they were valid petitions and the Secretary of State was required by law to file 

the petitions and count the signatures, which he did. 

To be a false instrument under this statute, in accordance with the Paulson case, a 

false instrument must be a document that appears on its face to have legal authority but 

which is in fact entirely devoid of legal authority.  Here, regardless of the false statements 

in the verifications of the petitions, the petitions, being properly completed on their face, 

                                                           
3 Along with this brief, the Appellant is filing a Second Request to Supplement the 

Record to include Attorney General Jackley’s letter to Secretary of State Gant, which 

disproves the State’s contention that the false statements in the verifications invalidated 

the petitions. The Attorney General’s letter provides evidence for the facts that after a 

challenge to the validity of these six petitions was filed on the grounds that Dr. 

Bosworth’s circulator’s verifications were untrue, the Secretary of State nevertheless re-

certified the petitions and counted the voters’ signatures on those petitions, being limited 

to a review of the petitions on their face to determine if they were valid.     
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had the authority to induce the Secretary of State to certify the petitions as valid and to 

count the signatures of voters who signed the petitions. Since they were not devoid of 

legal authority, the petitions were not false instruments under the statute. 

III. 

 

The trial court did not give the jury an instruction on vicarious criminal 

liability. The court’s instruction, that the evidence had to prove that the 

defendant filed a false instrument, was binding on the jury.  
 

 SDCL §23A-25-2 provides that jurors “are bound . . . to receive as law that which 

is laid down as such by the court.”  

 The issue to be decided is whether the evidence was sufficient to prove the 

defendant’s guilt based on the law that was laid down to the jury by the court.  

The argument presented to this Court is in fact the same argument that was 

presented to the trial court: it is a “straight-up insufficiency of the evidence” argument. 

(Appellee’s brief, page 23.) The trial court instructed the jury that the evidence had to 

prove that the defendant, not any other person, filed false instruments.  Since by statute, 

the jury was bound by that instruction and the evidence was undisputed that Dr. 

Bosworth did not herself file any of the petitions in question, the evidence was 

insufficient to find her guilty of offering false instruments.  

Here, as explained in the Appellant’s brief, the State’s evidence at trial and its 

theory of guilt in the trial changed from the evidence and theory of guilt in the grand jury 

presentation. The State presented evidence to the grand jury that Dr. Bosworth personally 

filed the petitions in question and she committed a crime by her own act. The witness 

recanted her testimony at trial and the prosecution’s theory became that Bosworth was 

vicariously guilty of filing false instruments, because an agent filed them at her direction. 
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But the State neglected to ask the Court to give any instruction that would have allowed 

the jury to decide that question or to allow the jury to find the defendant guilty for the act 

committed by another person. The Court did not give any instruction that directed the 

jury to determine whether the accused should be held criminally responsible for an act 

committed by another person.  

 In the Appellee’s brief, the State mischaracterizes Dr. Bosworth’s argument by 

claiming that she is arguing that the jury was not properly instructed on agency law. The 

State mischaracterizes her argument as “actually an objection to the instructions” (page 

23) and then argues that by failing to object to the instruction given, she has waived the 

issue of insufficiency of evidence. Bosworth is not objecting to the instruction given; she 

only argues that it was binding on the jury and is binding on this Court. The defense has 

no duty to assist the State in prosecuting the accused by requesting an instruction on the 

prosecutor’s theory of guilt. That is the prosecutors’ duty and here, they neglected to 

perform that duty. They cannot put the blame for that neglect on the defense.   

The State argues that the evidence was sufficient because the evidence proved that 

a person acting as Dr. Bosworth’s agent filed false instruments. That would be true if, and 

only if, the court had so instructed the jury. But it did not. The court did not instruct the 

jury that they could find the defendant guilty if the evidence proved that the act was 

committed by an agent of the defendant and therefore, the jury could not have made that 

finding. 

Jurors are not free to find a defendant guilty based on a legal instruction that 

might have been given but was not given. Although an instruction on vicarious criminal 

liability would have been proper, given the evidence, such an instruction was not 
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requested or given. Therefore, pursuant to the command of SDCL §23A-25-2, the State–

and the jurors–were stuck with the law that the court actually laid down to the jury. 

Here, the State would have this Court perform a function that is solely the jury’s. 

To affirm these convictions, this Court would have to make its own finding of fact that 

the person who actually did file the petitions was acting as the defendant’s agent when he 

did so. Moreover, this Court would have to apply its own finding of that fact to a theory 

of vicarious criminal liability that was never presented to the jury. To make a finding of 

fact that the jury did not and could not have made, since the jury was not instructed on 

the question, is beyond the authority of this Court.  

 Nowhere in the State’s brief does the Attorney General attempt to explain why 

SDCL §23A-25-2 does not apply here. Unless the Attorney General or this Court can 

explain why the jury was not bound by SDCL §23A-25-2 to apply the law that was 

actually laid down  by the trial judge, then the evidence presented at trial was insufficient 

to prove that the defendant violated the statute and those convictions should be reversed.   

Dated this 4
th

 day of August, 2016. 

 

Respectfully submitted, 

 

 

    By:  /s/ Dana L. Hanna     

     Dana L. Hanna 

     Hanna Law Office, P.C. 

     P.O. Box 3080 

     629 Quincy Street, Suite 105 

     Rapid City, SD 57709 

     T: (605) 791-1832 

     Attorney for Appellant Annette Bosworth 
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