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PRELIMINARY STATEMENT

Defendant/Appellant Annette Bosworth is referred to in this brief as “Dr.
Bosworth.” Plaintiff/Appellee is referred to as “the State.” References to the trial
transcript will be cited as “TR.” References to the appellate record docket entries will
designated “DE.” Dr. Bosworth requests oral argument due to the importance of the
questions of law raised in this appeal, which involve statutory interpretation of criminal

statutes.
JURISDICTIONAL STATEMENT

This is an appeal from a final judgment after a jury trial. Final judgment was
entered on July 1, 2015. The notice of appeal was filed on July 27, 2015. This Court has
jurisdiction of this appeal pursuant to SDCL §15-26A-3(1) and §23A-32-9.

STATEMENT OF LEGAL ISSUES
1.

Dr. Bosworth was convicted of perjury for falsely stating in the circulator’s
verification on six voters’ nominating petitions that she had circulated the petitions and
that each signer had signed the petition in her presence.

Are statements made in a circulator’s verification on a voters’ nominating
petition made in a “state or federal proceeding or action” within the meaning of the
perjury statute, SDCL §22-29-1?

The trial court ruled that Dr. Bosworth made statements in a state “proceeding or
action” when she signed the circulator’s verification on a voters’ nominating petition.

Molzoff v. United States, 502 U.S. 301, 112 S.Ct. 711 (1992)

State v. Sondreal, 459 N.W.2d 435 (S.D. 1990)
1



SDCL §22-29-1

SDCL §2-14-4

SDCL § 2-1-10

2.

Dr. Bosworth’s campaign filed numerous voters’ nominating petitions with the
Secretary of State. Six of those petitions contained untrue statements in the circulator’s
verification on those petitions—specifically, that Dr. Bosworth had circulated the petitions
and each of the voters signed the petitions in her presence.

Do untrue statements in a genuine legal document make that document a
“false or forged instrument” under SDCL §22-11-28.1 if the untrue statements do
not make the document devoid of legal authority?

The trial court ruled that untrue statements in the circulator’s verifications on the
petitions made the petitions false instruments under SDCL 822-11-28.1.

State v. Paulsen, 2015 S.D.12, 861 N.W.2d 504

Spiska Engineering, Inc. v. SPM Thermo-Shield, Inc., 2004 S.D. 44,

678 N.W.2d 804
State v. Jones, 222 Ariz. 555, 218 P.3d 1012 (Arizona 2009)
SDCL §22-11-28.1
3.

Dr. Bosworth did not file the six petitions in question. A campaign consultant
filed the petitions. The trial court instructed the jury that, to convict, the evidence had to
prove “the defendant” offered a false instrument for filing. The trial court did not instruct

the jury that it could find Dr. Bosworth guilty for an act committed by another person.



If the defendant did not file the petitions, was the evidence legally insufficient
to support the convictions for offering false or forged instruments for filing?

The trial court ruled that the evidence was sufficient to find Dr. Bosworth guilty,
even if she did not personally offer or file the documents, if the person who offered the
petitions for filing was acting as her agent.

State v. Brende, 2013 S.D. 56, 835 N.W.2d 131

SDCL §22-11-28.1

SDCL §23A-25-2

STATEMENT OF THE CASE

After a jury trial, Dr. Bosworth was convicted of six counts of perjury in violation
of SDCL §22-29-1 and six counts of offering false or forged instruments for filing in
violation of SDCL §22-11-28.1. All twelve convictions are Class VI felonies. The
Honorable John L. Brown sentenced Dr. Bosworth to two years of imprisonment which
was suspended on condition that she complete three years of probation and 500 hours of
community service.*

The perjury charges were not based on any false testimony given in a judicial or
quasi-judicial proceeding. The Attorney General’s theory of prosecution was that Dr.
Bosworth made false statements in a “state or federal proceeding or action” when she
signed the circulator’s verifications on six voters’ nominating petitions. It was the

Attorney General’s theory that Dr. Bosworth offered false instruments for filing when a

As a result of these convictions, the South Dakota Board of Medical and
Osteopathic Examiners revoked Dr. Bosworth’s license to practice medicine. That
revocation is currently on appeal to the Circuit Court of the Second Judicial
Circuit, with the revocation suspended, pending the outcome of this criminal
appeal. Annette Bosworth, M.D. v. Board of Medical and Osteopathic Examiners
of the State of South Dakota (CIV 15-2502).

3



campaign consultant filed voters’ nominating petitions which contained untrue
statements.
STATEMENT OF FACTS

In 2014, Dr. Annette Bosworth was a practicing physician in Sioux Falls, South
Dakota. [TR 598: 1-20] Although she had never before run for political office, she
campaigned for the Republican nomination for United States Senate. She hired political
professionals, including campaign consultant Patrick Davis, to advise her and help her
navigate the political election process. [TR 533: 25-534: 15] She retained South Dakota
attorney Joel Arends, who held himself out as an attorney with substantive experience in
election law, to act as her lawyer and provide her with legal advice during the campaign.
[TR 386: 9-12; 387: 19-21; 388: 5-9; 599: 1-18]

To qualify to have Dr. Bosworth’s name appear on the ballot in the primary
election, state law required the Bosworth campaign to submit at least 1995 signatures on
voters’ nominating petitions to the Secretary of State by March 25, 2014. [TR 388: 23-
389: 7; 538: 6-10] State law required the signatures to be on a state-prescribed
nominating petition, containing the candidacy being petitioned, the declaration of
candidacy, voters’ signatures, and the verification of the circulator. SDCL 812-1-3(8).
ARSD §5:02:08:00.01 provides that no signature on a petition can be counted if the
circulator’s verification is “not completed or is improperly completed, according to
subdivision 5:02:08:00.03. . .”* ARSD §5:02:08:00.03 requires that the circulator’s
verification must state: “I, under oath, state that I circulated the above petition, that each

signer personally signed this petition in my presence, and that either the signer or | added

! Appendix 4.



the printed name, the residence address of the signer, the date of signing, and the county
of voter registration.””

Dr. Bosworth signed the circulator’s verification on each of the six petitions in
question [Appendix 2: Exhibits 1-A through 1-F], although she did not personally
circulate those six petitions and all of the voters who signed the petitions did not do so in
her presence. [TR 618: 2-18; 636: 14-17; 669:12-670:13] In January 2014, when voters
signed the six petitions, Dr. Bosworth was on a medical mission providing treatment and
medical care to hurricane victims in the Philippines. [TR 607: 1-7]

After she returned from her medical mission, Dr. Bosworth signed two of the
circulator’s verifications, which were notarized by Corina Bittner, on January 20, 2014.
[Appendix 2: Exhibits 1-C and 1-D] She signed two circulator’s verifications, which
were notarized by Rodney Fitts, on February 11, 2014. [Appendix 2: Exhibits 1-A and 1-
B] Her attorney Joel Arends notarized two of her signatures on the circulator’s
verifications on March 24, 2014. [Appendix 2: Exhibits 1-E and 1-F] None of the notaries
who notarized her signature on the circulator’s verifications ever administered an oath to
Dr. Bosworth before she signed the verifications. [TR 214:13-215:10; 339:10-341:13;
347:1-352:15; 341:10-13; 352:8-15; 401:16-24; 611:7-612:17]

On March 25, 2014, Dr. Bosworth’s campaign consultant, Patrick Davis,
accompanied by her husband Chad Haber, delivered numerous voters’ petitions,
including the six in question, to the office of the Secretary of State. [TR 482: 1-15;
195:24-196:6] Dr. Bosworth was not present when the petitions were filed. [TR 197: 22-

199:12] Mr. Davis delivered the petitions at Dr. Bosworth’s request.

Appendix 6.



In accordance with state law, after the petitions were submitted to the Secretary of
State, that office conducted a signature validation process to determine whether each
petition, on its face, had been properly completed. ARSD §5:02:08:00%; ARSD
§5:02:08:00.01%. [TR 166:3 -19] In that process, the Secretary’s authority is limited to
reviewing the petitions to determine whether, on their face, they meet the legal
requirements for certification as set forth in ARSD 85:02:08:00.03. [TR 182: 183:10] In
determining whether to certify a petition and count the signatures on a petition, the
Secretary of State determines whether the petitions are complete, not whether the facts
recited in the petitions are truthful.

Former Secretary of State Chris Nelson, who testified as an expert witness for the
State, testified as follows:

Q. And in the signature validation process, which involves determining whether

the circulator’s verification is complete, it’s true, isn’t it, that the Secretary of

State acts only in a ministerial capacity?

A. That is correct.

Q. And when such a petition is presented to him in due form of law, he has no

legal power to inquire into or determine the facts recited in the petition to

ascertain their truth or falsity?

A. Nothing beyond what is on the face of the petition, correct.

Q. So am I right, sir, that when the Secretary of State’s office looks at this petition

and it says, | witnessed these signatures or whatever the fact might be, they don’t

ask is that true or false?

A. That is correct.

Q. If a signature is on there and the circulator’s verification is complete, it gets
filed?

: Appendix 3.
¢ Appendix 4.



A. And all of the signature’s information is there, we would consider that
signature valid, correct.

Q. So the duties of the state election supervisor and Secretary of State are limited
to matters apparent on the face of the petition; right?’

A. That is correct.

Q. And the Secretary of State is without authority to exercise discretion to decline
to file the petitions if all of the requirements for a petition are met on its face?

A. That is correct.
[TR190: 7 —191: 11]

After the petitions nominating Dr. Bosworth were reviewed, Secretary of State
Gant certified the voters’ nominating petitions, including the six petitions in question, as
having met the legal requirements for valid petitions, which meant signatures on the
petitions were counted. After counting the signatures on the petitions, the Secretary
determined that there were a sufficient number of valid signatures to place Dr.
Bosworth’s name on the ballot.

After Dr. Bosworth was defeated in the primary election, a grand jury indicted
Dr. Bosworth on six counts of perjury and six counts of offering false or forged
instruments for filing.

At trial, Dr. Bosworth admitted that she had not been present when each of the
signers signed the petitions and she had not personally circulated all six petitions, but
denied that she knowingly made false statements. [TR 618: 2-18; 636: 14-17; 669:12-
670:13] She testified that she believed that she could sign as the circulator because she
was the one who gave the petitions to her volunteers and directed them to get signatures
on the petitions. [TR 618:2- 619:4] Dr. Bosworth testified that she had misunderstood the

substance of the circulator’s verifications, mistakenly believing that she was verifying
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that the signers were registered South Dakota Republicans and that their signatures were
genuine. [TR 642:1-643:18] She explained that her mistaken understanding was due, in
part, to the legal advice that her attorney Arends had, and had not, given her. Dr.
Bosworth testified that throughout the weeks of gathering signatures, attorney Arends’
legal advice focused on making sure that signers of petitions were registered South
Dakota Republican voters, with no regard to witnessing the actual signatures. [TR 611:7-
612:17; 648:19-22]

In her trial, attorney Arends was a prosecution witness against his former client.
He denied advising Dr. Bosworth that she could sign the verifications if she had not been
present when the petitions were signed. [TR 362:8-464:5] Arends admitted, however, that
he had notarized his client’s signatures on circulators’ verifications on fifty to one
hundred petitions, without asking her if she had in fact circulated the petitions or if she
had witnessed each of the signers sign the petitions, and without advising her that she
might be violating the law if the signers had not signed in her presence. [TR 399:4-8;
400:24-401; 411:1- 13]

Of the six petitions in question, the petitions all contained genuine voters’
signatures, except for one petition (Appendix 2: Exhibit 1-E) which, in addition to
containing genuine signatures of voters, also contained several signatures of voters that
were signed by Leonard Waldner, the lead minister and leader for the Hutterite religious
colony near Miller, South Dakota. [TR 329: 14-16] Mr. Waldner testified that he “signed
for” several members of his Hutterite colony, mistakenly believing he had the authority to
do so as the colony’s leader. [TR 322:13-17; 324:21-25; 330:12-16] It was undisputed

that Dr. Bosworth did not ask Mr. Waldner to sign anyone’s name other than his own and



she did not know that he had signed other colonists’ names until after she was charged
with these offenses. [TR 331:5-7; 332:3-5; 634:20-25] With that one exception, there was
no evidence that any of the voters’ signatures on Dr. Bosworth’s petitions were anything
other than genuine signatures of voters.

The defense made motions for judgments of acquittal on all charges on the
grounds that (1) a voters” nominating petition is not a “state or federal proceeding or
action” under the perjury statute; (2) false statements in a circulator’s verification in a
voters’ nominating petition do not make the petition a “false or forged instrument” under
SDCL 822-11-28.1; and (3) there was no evidence that Dr. Bosworth offered or filed any
of the six petitions in question. [TR 570:18-577:23; 762:15-24]

The trial court denied the motions for judgements of acquittal. [TR 580:20-
582:24; 762:25-763:1] The jury found Dr. Bosworth guilty on all twelve charges.

ARGUMENT
.

THE WORDS “PROCEEDING” AND “ACTION” IN THE PERJURY

STATUTE ARE LEGAL TERMS OF ART WHICH ARE INTENDED TO

INVOKE THEIR ESTABLISHED AND SPECIFIC LEGAL MEANINGS.

“The denial of a motion for judgment of acquittal is a question of law, and thus
our review is de novo.” State v. Jensen, 2007 S.D. 76, 1 7, 737 N.W.2d 285, 288.

This appeal concerns the meaning of the words “state or federal proceeding or
action” in SDCL 822-29-1. The issue is whether statements made in the circulator’s
verification on a voters’ nominating petition are made in a state “proceeding or action”

under the perjury statute. Dr. Bosworth contends that her statements were not made in



any state or federal proceeding or action, and therefore the evidence was insufficient to
support her convictions for perjury.

“Statutory interpretation and application are questions of law, and are reviewed by
this Court under the de novo standard of review.” State v. Miranda, 2009 S.D. 105, {14,
776 N.W.2d 77, 81 (citation omitted).

SDCL 8§22-29-1, titled * ‘Perjury’ defined,” provides:

Any person who, having taken an oath to testify, declare, depose, or certify truly,

before any competent tribunal, officer, or person, in any state or federal

proceeding or action in which such an oath may by law be administered, states,
intentionally and contrary to the oath, any material matter which the person
knows to be false, is guilty of perjury.

This Court must decide whether the legislature intended the words “proceeding or
action” to invoke their established, specific meanings as legal terms of art, meaning a
judicial or quasi-judicial adjudicative proceeding or an action in a court of law, or
whether the legislature intended to expand the meanings of the words “proceeding” and
“action” beyond their established meanings as legal terms of art so that they would
include documents that are not part of any judicial or quasi-judicial legal proceeding.

A

The Words “Proceeding” and “Action” Are Legal Terms of Art
With Established and Specific Meanings in the Law.

A term of art is a “word or phrase having a specific, precise meaning in a given
specialty, apart from its general meaning in ordinary contexts.” Black’s Law Dictionary
1700 (10" ed., 2014). Although not in the context of statutory interpretation, this Court

has often recognized that certain words or phrases are legal terms of art that have
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established, specific meanings in the law and have used those terms’ established legal
meanings in interpreting phrases or words used in contracts and other legal documents.”

The words “proceeding” and “action” are legal terms of art with specific and
established meanings in the law. The term “proceeding” means: “1.The regular and
orderly progression of a lawsuit, including all acts and events between the time of
commencement and the entry of judgment. 2. Any procedural means for seeking redress
from a tribunal or agency. 3. An act or step that is part of a larger action. 4. The business
conducted by a court or other official body; a hearing. 5. Bankruptcy. A particular dispute
or matter arising within a pending case — as opposed to the case as a whole.” Black’s Law
Dictionary 1700 (10" ed., 2014). The term “action” means: “A civil or criminal judicial
proceeding.” Black’s Law Dictionary 35 (10" ed., 2014).

The established and specific meanings that these terms have in the law was set
forth in the definitions of those terms that the trial court gave the jury in its instructions:

“A proceeding is any act or event that takes place in the progression of a lawsuit,
or in the regular business of a court or other official body.

An action is a civil or criminal judicial proceeding.”

> See, e.g.: Niemi v. Fredlund Township, 2015 S.D.62, { 31, 867 N.W.2d 725, 733
(“dedication” isa term of art); In re Estate of Meland, 2006 S.D. 22, § 10, 712 N.W.2d 1,
4 (“transfer” and “assignment” are terms of art); McClaflin v. John Morrell & Co., 2001
S.D. 86, n.5, 631 N.W.2d 180, n. 5 (the “favored work™ doctrine is a legal term of art);
1st American Systems v. Rezatto, 311 N.W.2d 51, 59 (S.D. 1981)(“the rule of reason” is a
term of art in the law); State v. Seiler, 1996 S.D. 114, 1 32, 554 N.W.2d 477, 484 (J.
Sabers, dissenting)(“separate transactions” is a legal term of art); Midwest Railcar
Repair, Inc. v. South Dakota Dept. of Revenue, 2015 S.D. 92, 1 48, 872 N.W.2d 79, 91
(“shipper”is a “legal term of art); Pete Lien & Sons, Inc. v. Zellmer, 2015 S.D. 30, 1 12,
865 N.W.2d 451, 454 (“locate " is a term of art within mining law); South Dakota State
Cement Plant Commission v. Wausau Underwriters Ins. Co., 2000 S.D. 116, { 39, 616
N.W.2d 397, 410 (J. Gilbertson, dissenting)(“discharge,” “dispersal,” “release” and
“escape” are terms of art in environmental law).
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[Jury instructions, #44, DE 609 et seq.]

Neither the established legal meanings of those terms of art or the trial court’s
definitions of “proceeding” and “action” would encompass a document not related to a
judicial or quasi-judicial proceeding.

B.

When the Legislature Uses Legal Terms of Art in a Statute, It Is
Presumed to Have Intended Those Terms to Invoke Their
Established Specific Meanings in the Law.

“A cardinal rule of statutory construction holds that:

‘[W]here Congress borrows terms of art in which are accumulated the legal
tradition and meaning of centuries of practice, it presumably knows and adopts
the cluster of ideas that were attached to each borrowed word in the body of
learning from which it was taken and the meaning its use will convey to the
judicial mind unless otherwise instructed. In such case, absence of contrary
direction may be taken as satisfaction with widely accepted definitions, not as a
departure from them.’”

Molzoff v. United States, 502 U.S. 301, 307, 112 S.Ct. 711 (1992) (quoting Morissette v.
United States, 342 U.S. 246, 263, 72 S.Ct. 240, 250 (1952) ).
This rule of statutory construction is the term-of-art canon. °

“[W]hen the legislature uses technical terminology — so-called ‘terms of art’ —
drawn from a specialized trade or field . . . we look to the meaning and usage of
those terms in the discipline from which the legislature borrowed them. So, for
example, when a term is a legal one, we look to its established legal meaning as
revealed by, for starters at least, legal dictionaries.” Comcast Corp. v. Department
of Revenue, 356 Or. 282, 296, 337 P.3d 768, 776 (Oregon 2014)(en banc)(internal
quotations omitted).

According to this cardinal rule of statutory interpretation, it is presumed that when

the legislature used the terms of art “proceeding” and “action” in SDCL §22-29-1, the

¢ “term-of-art canon. (1994) In statutory construction, the principle that if a term

has acquired a technical or specialized meaning in a particular context, the term should be

presumed to have that meaning if used in that context.” Black’s Law Dictionary 1700
(10" ed., 2014).
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legislature intended to invoke the established legal meanings of those terms in the statute.
There is nothing in the language of the perjury statute that expresses a legislative intent to
invoke a meaning for those words other than their established meanings in the law.

Other states and Congress have expressly made false sworn statements in a non-
judicial document a form of perjury.” If the South Dakota legislature had intended SDCL
822-29-1 to apply to false sworn statements in non-judicial documents, the South Dakota
legislature could have done what Congress and other legislatures have done and expressly
made false statements in non-judicial documents a form of perjury under the general

perjury statute. But the South Dakota legislature has not done so.

7 The federal perjury statute, 18 U.S.C. 81621, provides:
“Whoever—

(1) having taken an oath before a competent tribunal, officer, or person, in any case in
which a law of the United States authorizes an oath to be administered, that he will
testify, declare, depose, or certify truly, or that any written testimony, declaration,
deposition, or certificate by him subscribed, is true, willfully and contrary to such oath
states or subscribes any material matter which he does not believe to be true; or

(2) in any declaration, certificate, verification, or statement under penalty of perjury as
permitted under section 1746 of title 28, United States Code, willfully subscribes as true
any material matter which he does not believe to be true;

is guilty of perjury and shall, except as otherwise expressly provided by law, be fined
under this title or imprisoned not more than five years, or both. This section is applicable
whether the statement or subscription is made within or without the United States.”

In New York, swearing falsely in a document is perjury in the second degree
under Penal Law §210:

“A person is guilty of perjury in the second degree when he swears falsely and when his
false statement is (a) made in a subscribed written instrument for which an oath is
required by law, and (b) made with intent to mislead a public servant in the performance
of his official functions, and (c) material to the action, proceeding or matter involved.”

13



There being no statutory language to indicate a contrary intention, this Court
should presume that the legislature intended the words “proceeding or action” to invoke
their established meanings in the law: an “action” is a civil or criminal judicial action and
a “proceeding” is a judicial or quasi-judicial legal proceeding. There being no discernible
reason from the text of SDCL 822-29-1 to think that the legislature intended to expand
the meanings of “proceeding” or “action” beyond their established meanings as legal
terms of art, this Court should hold that a voters’ nominating petition is not a state or
federal proceeding or action under this statute.

C.

The Statutory Definitions of “Proceeding” and “Action” Are Applicable
to the Perjury Statute.

SDCL 82-14-4, titled “Application of statutory definitions”, provides:

Whenever the meaning of a word or phrase is defined in any statute such

definition is applicable to the same word or phrase wherever it occurs, except

where a contrary intention plainly appears.

The terms “proceeding” and “action” are not defined in SDCL §22-29-1, but
those terms are defined in other statutes.

The term “proceeding” is defined in SDCL §19-13A-2(7):

“Proceeding” means:

(A) a judicial, administrative, arbitral, or other adjudicative process, including
related pre-hearing and post-hearing motions, conferences, and discovery; or

(B) a legislative hearing or similar process.
SDCL 847-1A-140(32) defines a “proceeding” as a “civil suit and criminal,
administrative, and investigatory action.”
The word “action” is defined in SDCL §15-1-1(1):

An action is an ordinary proceeding in a court of justice, by which a party
prosecutes another party for the enforcement, determination, or protection of a

14



right, the redress or prevention of a wrong, or the punishment of a public offense.
Every other remedy is a special proceeding [.]

The word “action” is defined in SDCL §15-12-20(1) as “any action or special
proceeding in the trial court, whether civil or criminal or quasi-criminal.”

Pursuant to SDCL §2-14-4, this Court “is bound by these definitions unless
evidence exists to suggest that the legislature intended a different meaning.” State v.
Sondreal, 459 N.W.2d 435, 439-440 (S.D. 1990).

No contrary intention appears in SDCL §22-29-1 or anywhere else in Chapter 22-
29. Therefore, the definitions of “action” that appear in SDCL §15-1-1 and 815-12-20
and the definitions of “proceeding” that appear in SDCL §19-13A-2 and 847-1A-140
transfer to the perjury statute.

These statutory definitions of “proceeding” and “action” are entirely in accord
with those terms’ established meanings as terms of art. Neither the established meanings
of those terms of art, or the trial court’s instructions defining those terms, or the statutory
definitions of those terms would apply to a voters’ petition to nominate a candidate for an
election.

D.

When Read With a View to Its Place in the Overall Statutory Scheme,

SDCL 822-29-1 Does Not Demonstrate a Legislative Intent to Make False

Sworn Statements in Written Documents a Violation of the Perjury Statute.

“It is a fundamental canon of statutory construction that the words of a statute
must be read in their context and with a view to their place in the overall statutory
scheme.” Davis v. Michigan Dept. of Treasury, 489 U. S. 803, 809, 109 S.Ct. 1500

(1989).
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Legislative intent to invoke the established legal meanings of “proceeding” and
“action” in the perjury statute, rather than the expansive interpretation of those terms
proposed by the State, is also evidenced when reading the statute within the context of the
overall statutory scheme, including the many South Dakota statutes that expressly
criminalize making false statements under oath in documents. Making false sworn
statements in documents that are not part of any legal proceeding is a crime under many
South Dakota statutes, but SDCL §22-29-1 is not one of them.

For example, SDCL §22-29-9.1 provides that any person who signs a petition
seeking state benefits, knowing that statements in the petition are false, is guilty of
perjury under that statute.  If the legislature intended false sworn statements in a
document to be a violation of the general perjury statute, 822-29-1, there would have
been no need to enact SDCL §22-29-9.1, since such false swearing would already be
punishable as perjury under §22-29-1. If, as the State contends, false swearing in non-
judicial documents is perjury under 8SDCL 22-29-1, then SDCL §22-29-9.1 would be
mere surplusage. This Court must “assume that the legislature intended that no part of its
statutory scheme be rendered mere surplusage.” Faircloth v. Raven Industries, Inc., 2000

S.D. 158, 16, 620 N.W.2d 198, 201.

8

SDCL §22-29-9.1 provides: “Any person who submits any petition, application,
information, or other document for the purpose of obtaining benefits or any other
privilege from the State of South Dakota shall verify, under oath, that such petition,
application, or information is true and correct. However, it is sufficient if the claimant, in
lieu of verification under oath, signs a statement printed or written thereon in the form
following: ‘I declare and affirm under the penalties of perjury that this claim (petition,
application, information) has been examined by me, and to the best of my knowledge and
belief, is in all things true and correct.” Any person who signs such statement as provided
for in this section, knowing the statement to be false or untrue, in whole or in part, is
guilty of perjury.”
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Similarly, SDCL §22-29-19, which was enacted in 2012, makes one who makes
“any material false statement” on a loan application to a state agency guilty of a felony.®
If the legislature had intended to make false statements in a document required by state
law a violation of the general perjury statute, there would have been no need for the
legislature to enact SDCL §22-29-19. That statute would be mere surplusage.

The legislature has expressly made the making of false statements under oath in a
document punishable as crimes in many other statutes, all of which would be superfluous
and unnecessary if the making of a false sworn statement in a document was intended by

the legislature to be perjury under SDCL §22-29-1. ' This is further evidence of a

K SDCL 822-29-19 provides: “Any person who knowingly makes any material false

statement or report, or willfully overvalues any land, property or other security, for the
purpose of influencing an action of the Board of Economic Development, the Economic
Development Finance Authority, any other loan or grant administered by the Governor's
Office of Economic Development, the Value Added Finance Authority, the Department
of Agriculture, the Department of Environment and Natural Resources, or any other
agency, instrumentality, board, commission, or authority of or created by the State of
South Dakota, upon any application for a loan, grant, or other financial assistance for a
business or agricultural purpose, or the renewal, extension, or modification thereof, is
guilty of a Class 6 felony.”

10 See, e.g., SDCL §58-37A-36: “Any person who willfully makes a false or
fraudulent statement in any verified report or declaration under oath required or
authorized by this chapter or of any material fact or thing contained in a sworn statement
concerning the death or disability of an insured for the purpose of procuring payment of a
benefit named in the certificate is guilty of perjury.” SDCL §35-1-7 provides: “Any
person who, in any application, report, or statement filed with the secretary, knowingly
makes a false statement as to any matter required by any provision of this title to be set
forth in the application, report, or statement, is guilty of a Class 6 felony.” SDCL §10-39-
52 criminalizes false statements made under oath on a document with regard to the
mineral severance tax: “A person who intentionally makes or files, under oath, a
statement required by this chapter which is false, is guilty of a Class 6 felony.” SDCL §4-
6-23, which requires a state depository to file sworn financial statements with the state
treasure, provides, in relevant part: “Any person who shall make any false statement in
any affidavit required by this section, shall be guilty of perjury, and upon conviction

thereof, shall be punished as provided by law.” With regard to taxes, SDCL §10-39A-20
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legislative intent to restrict the meaning of “any state or federal proceeding or action” in
the general perjury statute to judicial and administrative adjudicative proceedings, and
not to extend those terms’ meanings to include documents unrelated to such legal
proceedings.

If the State’s expansive interpretation of “state or federal proceeding or action” in
the general perjury statute were correct, then any false sworn verification on a voters’
petition would be perjury and a Class VI felony, regardless of the type of voters’ petition.
But that cannot be the legislature’s intent, because the legislature enacted SDCL §2-1-10,
which expressly makes a false circulator’s verification in a voters’ initiative or
referendum petition a Class | misdemeanor.

SDCL 82-1-10, titled “Verification of persons circulating initiative or referendum
petitions—Form and content—Violation as misdemeanor,” provides:

Each person, who circulates and secures signatures to a petition to initiate a

constitutional amendment or other measure or to refer legislation to the electors,

shall sign a verification before filing the petition with the officer in whose office it
is by law required to be filed. The verification shall prescribe that the circulator
made reasonable inquiry and, to the best of the circulator's knowledge, each
person signing the petition is a qualified voter of the state in the county indicated
on the signature line and that no state statute regarding the circulation of petitions
was knowingly violated. The State Board of Elections shall prescribe the form for
the verification. The verification shall be complete and the affixing of the
circulator's signature shall be witnessed and notarized by a notary public
commissioned in South Dakota or other officer authorized to administer oaths
pursuant to §18-3-1. Any person who falsely swears to the verification provided
for in this section is guilty of a Class 1 misdemeanor.

SDCL 8§2-1-10 makes it a misdemeanor for a voters’ petition circulator to commit

the same acts that Dr. Bosworth was prosecuted for committing, the only difference being

provides: “Any person, required by this chapter to make or file a statement or to verify it
under oath, who intentionally makes or verifies under oath a false statement is guilty of
perjury with punishment, upon conviction, as provided by law.”
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that Dr. Bosworth made untrue statements in the circulator’s verification on a voters’
petition to nominate a candidate, rather than on a voters’ initiative or referendum petition.
There is no rational reason why the legislature would expressly make an untrue statement
by a circulator in a voters’ initiative or referendum petition a separate misdemeanor and
intend to make an untrue statement by a circulator in a voters’ nominating petition a
violation of the perjury statute and a felony.

“[T]n construing statutes together it is presumed that the legislature did not intend
an absurd or unreasonable result.” Dale v. Young, 2015 S.D. 96, 1 6, 873 N.w.2d 72, 74
(citation omitted). If false swearing to a circulator’s verification on a voter’s petition to
change the law is a Class | misdemeanor, and not perjury, but false swearing to a
circulator’s verification on a voters’ petition to nominate a candidate is perjury and a
Class 6 felony, the result would be unreasonable and absurd. It would mean that a voters’
petition is a state “proceeding or action” if it is a nominating petition, but a voters’
petition is not a state “proceeding or action” if it is an initiative or referendum petition.
When this Court interprets SDCL §2-1-10 and §22-29-1 together, it must presume that
the legislature did not intend that absurd, unreasonable, and unjust result.

By reason of the legislature’s enactment of SDCL §2-1-10, this Court can
reasonably conclude that the legislature did not intend the verification on a voters’
nominating petition to be deemed a state “proceeding or action” for purposes of the
perjury statute.

In summary, there is abundant evidence—in the established meanings of
“proceeding” and “action” as legal terms of art, in the statutory definitions of those terms,

and in comparisons of the general perjury statute with other statutes in the overall
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statutory scheme—that the legislature intended to invoke the established legal meanings of
“proceeding” and “action” when it used those terms in SDCL §22-29-1: a “proceeding” is
meant to refer to a judicial or quasi-judicial adjudicative proceeding and an “action” is an
action in a court of law. Neither the established legal meanings of those terms of art, nor
their statutory definitions, nor the legal definitions of those terms that the trial judge gave
the jury would apply to a voters’ nominating petition.

Therefore, the evidence was insufficient to prove that Dr. Bosworth violated
SDCL 822-29-1. The perjury convictions should be reversed.

1.

A LEGAL DOCUMENT THAT CONTAINS UNTRUE STATEMENTS

ISNOT A FALSE INSTRUMENT UNDER SDCL §22-11-28.1 UNLESS

THE DOCUMENT ITSELF IS COUNTERFEIT, INAUTHENTIC,

AND DEVOID OF LEGAL AUTHORITY.

“The denial of a motion for judgment of acquittal is a question of law, and thus
our review is de novo.” State v. Jensen, 2007 S.D. 76, 1 7, 737 N.W.2d 285, 288. To
determine the sufficiency of evidence in this case, this Court must interpret SDCL 822-
11-28.1, which makes it a felony crime to offer a false or forged instrument for filing.
This Court’s review of statutory interpretation is de novo, giving no deference to the
circuit court’s conclusions of law. State v. Ducheneaux, 2007 S.D. 78, 1 2, 738 N.W.2d
54, 55.

The question of law to be decided is whether false statements in a genuine legal
document make that document a false instrument under SDCL §22-11-28.1 if the false
statements do not make the document devoid of legal authority. In the context of the

specific facts of this case, this Court must determine whether SDCL §22-11-28.1 is

violated by the filing of an authentic, genuine voters’ nomination petition which was
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certified as having the force of law by the Secretary of State, if there are false statements
in the petition?

Dr. Bosworth contends that untrue statements of fact within the text of a legal
document do not make that document a false instrument under SDCL 822-11-28.1 unless
the instrument itself is counterfeit, inauthentic, and devoid of lawful authority. Within the
context of the facts of this case, Dr. Bosworth contends that untrue statements in a voters’
petition do not make the petition a false instrument if the petition itself is not counterfeit
or inauthentic or devoid of legal authority.

A.

The Six Voters’ Petitions That Were Filed With, and Certified By,
the Secretary of State Were Genuine Legal Documents.

SDCL §22-11-28.1, titled “Offering false or forged instrument for filing,
registering, or recording”, provides:

Any person who offers any false or forged instrument, knowing that the

instrument is false or forged, for filing, registering, or recording in a public office,

which instrument, if genuine, could be filed, registered, or recorded under any law

of this state or of the United States, is guilty of a Class 6 felony.

The trial court instructed the jury that the word “instrument” in the statute means

“a formal or legal document.” 1

Thus, the terms “instrument” and “legal document” are
used interchangeably in this brief. Ultimately, this Court will have to determine whether
the six petitions at issue were false legal documents under this statute.

SDCL 822-11-28.1 prohibits offering any false or forged legal document for filing

when a genuine legal document could be filed under law. Thus, the statute contemplates

two universes of legal documents: genuine legal documents and false or forged legal

u Jury instructions, # 36 (DE 206 et seq.)

21



documents. The answer to the legal question before this Court turns on the meanings of
the words “false” and “genuine” in the statute.

SDCL 822-11-28.1 does not define a “false” instrument, but its statutory meaning
can be derived from the fact that the term is contrasted with a “genuine” instrument: a
false instrument is an instrument that is not genuine.

“Words and phrases in a statute must be given their plain meaning and effect.”
Goetz v. State, 2001 S.D. 138, 116, 636 N.W.2d 675, 681 (citation omitted). The words
“genuine” and “false” have plain, ordinary, commonly understood meanings. “Genuine”
means “possessing the claimed or attributed character, quality, or origin; not counterfeit;
authentic; real.” Random House Webster’s Unabridged Dictionary 798 (Deluxe 2d ed.
2001). In the context of legal instruments, a genuine instrument is one that is “free of
forgery or counterfeiting.” Black’s Law Dictionary 801 (10" ed. 2014)."

B.

To Be a False Instrument under SDCL §22-11-28.1, a Document
Must Be a Counterfeit Document Devoid of Legal Authority.

In defining the term “false instrument,” the trial judge instructed the jury: “A
false instrument is a counterfeit written legal document: one that is not genuine, but
which is made to appear to be a [sic] genuine and purporting on its face to be genuine.” 3

In the law, the word “counterfeit” means “[m]ade to look genuine in an effort to

deceive; produced by fakery, esp. with an intent to defraud.” Black’s Law Dictionary 427

2 “genuine . . . 1. (Of a thing) authentic or real; having the quality of what a given
thing purports to be or to have . . . 2. (Of an instrument) free of forgery or
counterfeiting.”

B3 Jury instructions, # 37 (DE 609 et seq.)
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(10" ed., 2014). Thus, a false instrument is a counterfeit document that is designed to
deceive people into believing it to be an actual legal document invested with legal
authority.

Giving the words “genuine” and “false” their ordinary meanings, the six petitions
in this case were genuine legal documents. They were in fact what they appeared to be:
petitions signed by voters nominating a candidate for public office. The petitions were all
authentic voters’ nominating petitions, printed in the form prescribed by law (Appendix 5
and 6), with genuine signatures of voters. Each of the six petitions were vested with legal
authority, which is conclusively established by the fact that they were certified by the
Secretary of State as meeting all the requirements of state law, which meant the petitions
were entitled to be given the force of law, which they were: signatures on the petitions
were counted. The petitions were authentic voters’ petitions and their legal authority was
recognized and affirmed by the Secretary of State. Therefore, the petitions were genuine
legal documents.

The statutory meaning of a “false” instrument as a counterfeit legal document can
also be derived from the coupling of the word “false” with the word “forged” in SDCL
822-11-28.1.

The “common sense canon of noscitur a sociis . . . counsels that a word is given
more precise content by the neighboring words with which it is associated.” United States
v. Williams, 553 U.S. 285, 294, 128 S.Ct. 1830, 1839 (2007) (citations omitted). “[T]he
maxim means ‘it is known from its associates’ and in practical application means that a
word may be defined by an accompanying word, and ordinarily the coupling of words

denotes an intention that they should be understood in the same general sense.” Spiska
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Engineering, Inc. v. SPM Thermo-Shield, Inc., 2004 S.D. 44, 6, 678 N.W.2d 804, 806,
quoting Sutherland Statutory Construction, Sixth Edition, 847:16.

In this statute, the coupling of the word “false” with “forged” denotes a legislative
intention that the term “false instrument” should be understood in the same general sense
as the term “forged instrument.” A document does not have to be a forged instrument to
be a false instrument, but this canon of statutory interpretation counsels that a false
instrument is similar to a forged instrument in the same general sense, in that both are
counterfeit documents that are designed to appear to be something they are not—genuine
legal documents invested with legal authority.

The language of the statute expresses a legislative intent to criminalize the filing
of counterfeit legal documents that are devoid of genuine legal authority, whether they be
false, sham documents or forged documents. And just as a false statement within a
genuine document does not make that document a forged document (Gilbert v. United
States, 370 U.S. 650, 658, 82 S.Ct. 1399, 1404 (1962)), neither does a false statement
within a genuine legal document make the document a false legal document. “Where the
falsity lies in the misrepresentation of facts, not in the genuineness of execution, it is not
forgery.” Id., 370 U.S. at 658, 82 S.Ct. at 1404 (citation and internal quotations omitted).
Similarly, in this case, where the falsity lies in the misrepresentation of facts stated in the
petition, not in the genuineness of the petition itself, the petition is not a false instrument.

The statutory language of 822-11-28.1 expresses a legislative intent to criminalize
the filing of counterfeit documents that are actually devoid of legal authority but which
are fraudulently designed to appear to be genuine legal documents. State v. Paulsen, 2015

S.D. 12, 861 N.W.2d 504, illustrates this point. In that case, this Court was called upon to
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decide whether the evidence was sufficient to support a conviction under §22-11-28.1.
The issue was whether the defendant offered a false instrument for filing when he
submitted phony court orders from a fictitious court to the clerk of the circuit court. The
phony orders, which were signed by Paulsen, were designed to appear to be court orders
to vacate genuine foreclosure orders issued by the circuit court. Paulsen submitted an
“order to vacate void judgment” signed by thirteen people whom he claimed comprised a
Seventh Amendment “jury/court” and by a fourteenth person titled “appointed justice.”
The document was affixed with a seal of “Our One Supreme Court—Justices' Court—
United States of America.”

This Court ruled that the purported court order filed by Paulsen was a false
instrument under the statute because it was a “sham order” that was intended to appear to
be a genuine court document. In reaching that conclusion, Justice Severson’s opinion
noted that Paulsen took pains to make the “sham order” look official, which included
proper formatting, a fabricated seal, a notary endorsement, and seemingly official titles
given to its signatories. Id., 2015 S.D. 12, 123. This Court ruled that the document
submitted by Paulsen was a false instrument under the statute because it was not issued
by a real court and any document generated by that fictitious court was “invalid and
anyone intending these documents to have the force of law to induce another to act was
committing fraud.” 1d., 2015 S.D.12 at 423. Therefore, “the order was a false instrument,
devoid of authority, yet it mimicked a genuine court order.” 1bid.

Paulsen’s fictitious court order was not a forgery (Paulsen signed his own name to
the order), but it was a false instrument because it was a counterfeit legal document,

devoid of legal authority, that was designed to appear to be a genuine legal document.
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Here, in contrast, the six voters’ nominating petitions that were filed by the
Bosworth campaign, although they contained false statements in the texts of the
documents, were not counterfeit legal documents. They were real voters’ nominating
petitions, completed on the forms required by the State of South Dakota. Most
importantly, unlike Paulsen’s false legal documents, these voters’ petitions had the force
of law: the Secretary of State, whose inquiry was limited by law to examining the face of
the petitions, determined that the petitions in question were properly completed, valid
petitions that met all the requirements of law, and therefore, he was required by law to
count the signatures on the petitions. Therefore, these voters’ petitions were not invalid,
in spite of untrue statements in the circulator’s verifications, nor were they devoid of
legal authority. The petitions themselves were not counterfeit. They were valid petitions
whose legal authority was recognized and enforced by the Secretary of State. Therefore,
they were not false instruments under the statute.

In State v. Jones, 222 Ariz. 555, 218 P.3d 1012 (2009), the Court of Appeals of
Arizona addressed the very issue that is now before this Court—whether a false
circulator’s verification in a voters’ nominating petition made that petition a false
instrument. The Arizona Court of Appeals held that it did not.

Jones was charged with violating an Arizona statute making it a felony crime to
knowingly present a false or forged instrument for filing, in connection with false
verifications on voters’ nominating petitions. The language of that Arizona statute is very

similar to the statutory language in SDCL §22-11-28.1.* The theory of prosecution was

1 Arizona statute A.R.S. §39-161 provides:

“A person who acknowledges, certifies, notarizes, procures or offers to be filed,

registered or recorded in a public office in this state an instrument he knows to be
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that Jones had knowingly presented a false instrument for filing because he falsely
verified that the petitioners’ signatures were made in his presence. The trial court granted
the defendant’s motion to dismiss, ruling that false verifications did not make the
petitions false instruments under the statute. The State appealed. The Arizona Court of
Appeals affirmed the dismissal. “We conclude an instrument that contains an untrue
statement falls within A.R.S. 839-161 only if the instrument is counterfeit, inauthentic or
otherwise not genuine. In this case, even if Jones falsely verified the petitions, he did not
violate the statute because his verification did not render the petitions not genuine.” State
v. Jones, 218 P.3d at 1013-1014, 222 Ariz. at 556-557.

This Court should apply its reasoning in Paulsen and the Arizona Court of
Appeals’ reasoning in State v. Jones to this case and hold that SDCL 822-11-28.1 does
not “encompass an instrument that contains a false statement that does not cause the
instrument to be something other than genuine.” State v. Jones, 222 Ariz. at 560-561, 218
P.3d at 1017-1018. The petitions nominating Dr. Bosworth were not counterfeit petitions,
even though they contained false statements. Therefore, they were not false instruments
under the statue.

C.
When Read in the Context of the Overall Statutory Scheme, SDCL
§22-11-28.1 Was Not Intended to Apply to False Statements In a
Genuine Legal Document.

“It is a fundamental canon of statutory construction that the words of a

false or forged, which, if genuine, could be filed, registered or recorded under any
law of this state or the United States, or in compliance with established procedure
is guilty of a class 6 felony.”
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statute must be read in their context and with a view to their place in the overall statutory
scheme.” Davis v. Michigan Dept. of Treasury, 489 U. S. 803, 809 (1989).

The legislative intent of SDCL 822-11-28.1 can be discerned not only from what
the statute says, but also from what it does not say. SDCL §22-11-28.1 does not address
the truth or falsity of any fact stated in an instrument, nor does it refer to a “false
statement” in the text of the instrument. If the South Dakota legislature had intended
SDCL §22-11-28.1 to extend to legal documents that contain a false statement, it could
have expressed that intention in the language of the statute, as it has done in a dozen other
statutes that expressly impose criminal penalties for filing legal documents that contain

false statements of fact. ** “That the legislature expressly imposed consequences for the

15 See, e.g., SDCL 847-30-9 (a corporate officer who participates in making a
financial statement “containing a material statement that is false” is guilty of a Class 2
misdemeanor); SDCL 858-4A-2 (making it a crime if a person intentionally “makes any
false entry of a material fact in or pertaining to any document or statement filed with or
required by the Division of Insurance”); SDCL §12-27-34 (“Any person who
intentionally makes any false, fraudulent, or misleading statement or entry in any
statement of organization, campaign finance disclosure statement, other statement, or
amendment filed pursuant to this chapter” is guilty of a Class 5 felony); SDCL 8§35-1-7
(“Any person who, in any application, report, or statement filed with the secretary,
knowingly makes a false statement as to any matter required by any provision of this title
to be set forth in the application, report, or statement, is guilty of a Class 6 felony™);
SDCL 839-5-39 (10) and (12)(“Knowingly making any false statement in any shipper's
certificate or other nonofficial or official certificate provided for in the regulations
prescribed by the secretary” or “willfully making any false entry or any statement of fact
in any report required to be made under this chapter” is a Class 1 misdemeanor); SDCL
810-47B-187 (Any person who “[m]akes false or deceptive statements in applying for a
license issued pursuant to this chapter” is guilty of a Class 6 felony”); SDCL §34A-11-21
(“Any person who . . . . makes any false statement or representation in any application,
label, manifest, record, report, permit, or other document filed, maintained or used for
purposes of ensuring compliance with this chapter is guilty of a Class 4 felony”); SDCL
851A-17-41 (“Any person that intentionally makes a false statement, misrepresentation,
or false certification in a record filed or required to be maintained under this chapter or
that intentionally makes a false entry or omits a material entry in such a record is guilty

of a Class 6 felony”); SDCL §22-29-19 (“Any person who knowingly makes any material
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filing of documents containing false statements in the many statutes cited in the notes, but
did not specifically address instruments containing false statements in [the filing false
instruments statute] is strong evidence that it did not intend the latter statute to encompass
an instrument that contains a false statement that does not cause the instrument to be
something other than genuine.” Jones, supra, 222 Ariz. at 560-561, 218 P.3d at 1017-
1018.

The twelve South Dakota statutes referenced in footnote 14, along with the
absence of any language in SDCL §22-11-28.1 that refers to the making of false
statements, provide further reasons to conclude that the legislature intended to draw a
distinction between a false instrument and a false statement in a genuine legal instrument.

Of course, this Court cannot condone any false verification or the filing of an
instrument that contains a false statement. But if this Court were to adopt the
interpretation of the statute urged upon it by the State, it would extend the punitive reach
of the statute far beyond what the legislature intended.

SDCL 8§22-11-28.1 is not violated by the false verification on a voters’

nomination petition because false statements in the circulator’s verification do not cause

false statement or report, or willfully overvalues any land, property or other security . . .
upon any application for a loan, grant, or other financial assistance for a business or
agricultural purpose, or the renewal, extension, or modification thereof, is guilty of a
Class 6 felony”); SDCL §50-11-31 (in making an affidavit in support of an application to
receive a duplicate of a lost registration certificate, “[a] person who knowingly makes a
false statement of a material fact in the affidavit is guilty of a Class 5 felony”); SDCL
837-25A-44 (making it a Class 5 felony to “make or cause to be made, in any document
filed with the director of the Division of Securities or in any proceeding under this
chapter, any statement which is, at the time and in the light of the circumstances under
which it is made, false or misleading in any material respect * * *”); SDCL §42-7B-41
(“Any person who knowingly makes a false statement in any application for a license or
in any statement attached to the application * * * is guilty of a Class 6 felony”).
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the petition itself to be something other than genuine or strip the petition of legal
authority.

The six convictions for offering a false or forged instrument for filing should be
reversed.

Il.

THE EVIDENCE WAS INSUFFICIENT TO SUPPORT CONVICTIONS

FOR OFFERING A FALSE INSTRUMENT FOR FILING BECAUSE

THE DEFENDANT DID NOT FILE THE PETITIONS IN QUESTION.

“The denial of a motion for judgment of acquittal is a question of law, and thus
our review is de novo.” State v. Jensen, 2007 S.D. 76, {7, 737 N.W.2d 285, 288.
Evidence is insufficient to support a conviction when no rational trier of fact
could find guilt beyond reasonable doubt. State v. Brende, 2013 S.D. 56, { 21, 835
N.W.2d 131, 140. Here, applying the law that was given to the jury by the trial judge,
no rational jury could have found Dr. Bosworth guilty of violating SDCL §22-11-28.1
because it was undisputed that she did not offer or file any of the petitions in question.

When she testified before the grand jury, State’s witness Ashley Klapperich
testified that she was working at the front desk at the Secretary of State’s office on March
25, 2014 and that Dr. Bosworth herself came into the office and was there when a stack
of voters’ petitions were delivered for filing. [TR196:10-197:12] Based on that
testimony, the grand jury charged Dr. Bosworth with six counts of offering false or
forged instruments for filing. At trial, Ms. Klapperich changed her testimony. She
testified at trial that she had been mistaken when she testified before the grand jury that
Dr. Bosworth had come to the Secretary of State’s office. [TR 196: 10-197: 12] Ms.

Klapperich testified at trial that the only person whom she knew was there that day was
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Patrick Davis. [TR 195:24-196:6] She testified unequivocally that Dr. Bosworth was not
present at the Secretary of State’s office when Patrick Davis delivered the petitions.™ [TR
197: 22-199:12] Thus, it was undisputed that Patrick Davis, and not Dr. Bosworth,
offered the petitions in question for filing and Dr. Bosworth was not even present when
the petitions were presented to the Secretary of State’s office.

At the conclusion of the evidence, the defense moved for a judgment of acquittal
on the grounds that the evidence was undisputed that Dr. Bosworth did not file the
petitions. [TR 577: 11-18] The trial judge denied that motion, stating that although Dr.
Bosworth had not herself offered the petitions, “I think it’s clear that they were filed if
not directly by her, certainly on her behalf and by her agents.” [TR 582:14-24]

That Mr. Davis had been requested by Dr. Bosworth to deliver the petitions was
not disputed. However, the State did not request, and the trial court did not give, any
instruction to the jury that would have allowed the jury to find Dr. Bosworth guilty if a
person who was acting as her agent offered a false instrument for filing. On the contrary,
the court charged the jury that to find her guilty, the evidence had to prove that “the
defendant” had offered a false or forged instrument for filing:

“The elements of the crime of offering a false instrument for recording, each of

which the state must prove beyond a reasonable doubt, are that at the time and

place alleged:

1. The defendant knowingly offered a false or forged instrument for filing,
registering or recording in a public office.

2. The instrument, if genuine, could be filed, registered or recorded under a law of
this state.” *’

16

There was no evidence in the trial that Patrick Davis was aware of any false
statements in the petitions.

v Jury instructions, # 26 (DE 609 et seq.)
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The jury was bound by that instruction. SDCL §23A-25-2 provides:

Although jurors have the power to find a general verdict, which includes
questions of law as well as of fact, they are bound, nevertheless, to receive as law
that which is laid down as such by the court.

In view of the court’s instruction, which the jury was bound to receive as the law,
that the evidence had to prove “the defendant” had offered false instruments for filing,
and the undisputed fact that the defendant did not offer or file the six petitions in
question, the evidence was insufficient as a matter of law to prove that Dr. Bosworth
offered false instruments for filing.

CONCLUSION
This Court should reverse the six convictions for perjury and the six convictions
for offering false or forged instruments for filing and remand the case with directions to
enter judgments of acquittal.

Dated this 23" day of May, 2016.

Respectfully submitted,

By: /s/Danal.Hanna
Dana L. Hanna
Hanna Law Office, P.C.
P.O. Box 3080
629 Quincy Street, Suite 105
Rapid City, SD 57709
T: (605) 791-1832
Attorney for Appellant Annette Bosworth
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Dated this 12" day of May, 2016.

/sl A.B.

Annette Bosworth, Appellant
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1. I certify that the Appellant’s Brief is within the limitation provided for in

SDCL 15-26A using Times New Roman typeface in 12 point type. Appellant’s Brief
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2. | certify that the word processing software used to prepare this brief is Microsoft

Word 2013.
Dated this 23" day of May, 2016.

/s/ Dana L. Hanna
Dana L. Hanna
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
+ BS
COUNTY OF HUGHES | SIXTH JUDICIAL CIRCUIT

STATE OF SOUTH DAKOTA, Crim. No. 14-305

Plaintiff,

JUDGMENT OF CONVICTION

AND ORDER SUSPENDING
EXECUTION OF SENTENCE

v,

ANNETTE MARIE BOSWORTH,

e N’ e N N et g g .

Defendant.

An Indictment was filed with this Court on the 17th day of June, 2014,
charging the Defendant with the crimes of Counts 1A-1F: Offering a False or
Forged Instrument for Filing (SDCL 22-11-28.1, Class 6 Felonies and Counts
2A-2F; Perjury (SDCL 22-29-1, 22-29-8, and 22-29-10), Class 6 Felonies. The
Defendant was arraigned on said Indictment on the 30th day of June, 2014,
The Defendant, the Defendant’s attorney, Brandon Taliaferre and Robert
Mayer, prosecuting attorney appeared at the Defendant's arraignment. The
Court advised the Defendant of her constitutional and statutory rights

pertaining to the charges filed against her. The Defendant plead not guilty to

the Indictment. The Defendant requested a jury trial on the Indictment,

A jury tnal commenced on May 18, 2015, At the time of trial, the
Defendant was represented by her attorneys, Robert Van Norman and Dana
Hanna and the State of South Dakota was represented by Robert Mayer,

Deputy Attorney General and Brent Kempema, Assistant Attorney General. On
May 27, 2015, a Hughes County jury found the Defendant “Guilty” of each

count of the Indictment.

A



It iz the determination of this Court that the Defendant has been
regularly held to answer for said offenses; that said plea was voluntary,
knowing and intelligent; that the Defendant has represented by competent
counsel; and that the Defendant understood the nature and consequences of
the plea at the time said plea was entered. It is therefore, the

JUDGMENT of this Court that the Defendant is guilty of six counts of
Offering a False or Forged Instrument for Filing {(SDCL 22-11-28.1, Class 6
Felonies and six counts of Perjury (S8DCL 22-29-1, 22-29-8, and 22-29-10},
Class 6 Felonies, which occurred on or about the 25th day of March, 2014.

SENTENCE

On the 1% day of July, 2015, the Defendant Annette Marie Bosworth, the
Defendant's attorneys Robert Van Norman and Dana Hanna and the
prosecuting attorneys, Robert Mayer, Deputy Attorney General and Brent
Kempema, Assistant Attorney General, appeared for Defendant’s sentencing.
The Court asked whether any legal cause existed to show why sentence should
not be pronounced. There being no cause offered, the Court thereupon
pronounced the following sentenoe:

ORDERED that as to Counts 1A-1F Offering a False or Forged
Instrument for Filing and Counts 2A-2F, Perjury, the Defendant Annette Marie
Bosworth be sentenced to serve two (2) years in the South Dakota State
Penitentiary on each count, it is further

ORDERED that two (2} years on each count of the above sentence be

suspended on the following conditions:

L



1. That the Defendant be on probation for a period of three years.

2 That the Defendant pay court costs of $104.00 on each
count to the Hughes County Clerk of Courts.

3. That the Defendant pay prosecution costs in the total
amount of $10,697,10,

4,  That the Defendant complete a total of 500 hours of community
service within the State of South Dakota.

IT IS FURTHER ORDERED that the penitentiary sentence on each

count shall run concurrently.

IT IS FURTHER ORDERED that this Court expressly reserves control and
jurisdiction over the Defendant for the period of period of three {3) years or
until the above conditions are satisfactorily completed whichever is longer, and
that this Court may revoke the suspension during that time and reinstate the
sentence without diminishment or credit for any of the time that the Defendant
was on probation.

IT IS FURTHER ORDERED that the Court reserves the right to amend

any or all the terms of this Order al any time.

Dated this 7 day of July, 2015.

BY THE COURT:

- (K3

John Brown
Circuit Court Judges

A

e
. S0UTH DAKOTA
Clerk of Courts cﬂﬁg&:m HUGHES C0.
(SEAL) ED
JUL 07 2016
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NOTICE OF RIGHT TO APPEAL

You, Annette Marie Bosworth, are hereby notified that you have a right to
appeal as provided by SDCL 23A-32-15, which you must exercise by serving a
written notice of appeal upon the Attorney General of South Dakota and the
State's Attorney of Hughes County and by filing a copy of the same, together
with proof of such service with the Clerk of this Court within thirty (30] days

from the date that this Judgment of Conviction and Order Suspending
Execution of Sentence was signed, attested and filed.
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INSTRUCTIONS TO CANDIDATE: The heading of this petition and the declaration of candidacy must be
fully completed before the petition is circulated for signatures. -
WE, THE UNDERSIGNED qualified voters of State (here insert the jurisdiction in which
the office is sought: name of county, number of legislative district, or "state™) of South Dakota and members of

the Republican  Party, nominate Annette Bosworth, MDD ,of  Minnehaha  Counly,
South Dakota, whose mailing address is 2601 5. Minnesota Ave, Ste 105-129 SiouxPalis, 5D _ 57105 , and
whose principal residence address is 908 East 14th Strest Sioux Falls ,8D 57104 .asa
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NOMINATING PETITION FOR PARTISAN ELECTION Republican PARTY

INSTRUCTIONS TO CANDIDATE: The heading of this pelition and the declaration of candidacy must be
Huily completed before the petition is circulated for signatures.

WE, THE UNDERSIGNED qualified voters of Stale  (here insert the jurisdiction in which
the office is sought: name of county, number of legislative district, or "state™) of South Dakota and members of
the Republican Party, nominate ___Annelte Bosworth, MD ,of _ Minnehaha  County,
South Dekota, whose mailing address is 2601 5. Minnesota Ave, Ste 105-120 SiouxFalie. S0 57105 , and
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iﬂ PARTISAN ELECTION Republican  PARTY

WETRUCTTGNS TO CANDIDATE: The heading of this petition and the d:l;lalmm of candidacy must be
fully completed before the petition is circulated for signatures.

WE, THE UNDERSIGNED qualified voters of Stats (here insert the jurisdiction in which
the office is sought: name of county, number of legislative district, or "statc”) of South Dakota and members of
the Republican Party, nominate __ Annetie Bosworth, MD  ,of  Minnehaha  County,
South Dakota, whose mailing address is 2601 8. Minnesota Ave, Ste 105-128 SiouxFalls, SD 57105 , and
whose principal residence address is 800 East 14th Streal Sioux Falls ,5D 5T104  ata
candidate for the office of U5 Senate at the Primary Electon to be held June 3 , 2014 .

DECLARATION OF CANDIDATE
L Dr Annette BEogworth (print name here exectly a5 vou want it on the election ballat),
under oath, declare that | am eligible 1o seek the offics for which I am a candidate, that I am registered to vate
a3 & member of the Republican  party, and that if T am a legislative or county commission candidate |
reside mﬂwdmr:clﬁ'-:rm igh I am acandidate. Ifnmniuarmdandv:hcmd,lml 1alify unl:l serve in that

(Signed) ?"-ﬁ.‘f Lo

Signatare of Officer mﬁ %h E

Fodnew E. F:"‘J"'f‘s — -

Title of Officer Adminfstering Crath

INSTRUCTIOMS TO SHGMERS:

1. Sipners od thiz pevirion must individually sign Seir names in the faom io which fhey are regisbered o vole or 23 they ususlfy sign

2, Before the petition i filed, cach signer or the cincalater mue add the refidencs address of the signer and the date of signing. If
residient of a socond or third class merdcigality, & post odfics box may be wsed for the residencs sidress.

3. Befors the petition &5 filed, each signer o the cércalator must print she neme of the sigrer in the space provided and add the

regstration,
4, Ahbreviations of common usage may be oeed Ditto nuerks may o be used.
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