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PRELIMINARY STATEMENT 

For convenience and clarity, Appellant/State of South Dakota, the Department of 

Public Safety, will be referred to as the "Department." Appellee/Donald W. Blazer will 

be referred to as "Blazer." References to the Office of Hearing Examiners will be "OHE." 

References to the OHE's Findings of Fact, Conclusions of Law, and Order will be 

designated "FF," "CL," and "Order" and the corresponding number. References to the 

Settled Record will be "SR" and the page number. References to the Commercial 

Driver's License will be "CDL." References to the March 10, 2023, hearing transcript 

will be designated "T" and the page/line number. References to the Appendix will be 

"Appx." and the corresponding munber. 

JURISDICTIONAL STATEMENT 

This appeal is taken from the circuit court's September 20, 2023, Memorandum 

Decision wherein it reversed the decision of the Administrative Law Judge, and 

ultimately, the decision of the Department. On October 19, 2023, the Department filed its 

Notice of Appeal. This Court has jurisdiction over this appeal pursuant to SDCL §§ 1-26-

30; 1-26-30.2; 1-26-37; and 15-26A-6. 

STATEMENT OF ISSUES 

The broad issues before this Court are: 

A. DID THE CIRCUIT COURT ERR BY DECLARING THAT A 
BREATHALYZER TEST SATISFIES THE REQUIREMENTS OF SDCL 
32-12A-46? 

The circuit court erred when it declared a breathalyzer test satisfies the 
requirements of SDCL 32-12A-46. 

Relevant Cases: 
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Beare v. Smith, 140 N.W.2d 603 (S.D. 1966) 
Dep.t of Public Safety v. Gates, 350 N.W.2d 59, 60 (S.D. 1984) 
State v. Arnold, 379 N.W.2d 322, 323 (S.D. 1986) 
State v. Richards, 378 N.W.2d 259 (S.D. 1985) 

Relevant Statutes and Rules: 

SDCL 32-12A-46 
SDCL 32-23-1.2 
SDCL 32-12A-36 
SDCL 32-12A-37 
49 CFR § 384.215 

B. DID THE CIRCUIT COURT ERR WHEN IT FAILED TO INTERPRET 
THE LAWS FOR CDL HOLDERS IN FAVOR OF THE PUBLIC 
INTEREST? 

The Circuit Court erred when it failed to interpret the laws for CDL holders in 
favor of the public interest and against the driver involved. 

Relevant Cases: 

Beare v. Smith, 140 N. W.2d 603 (S.D. 1966) 
Dep.t of Public Safety v. Gates, 350 N.W.2d 59, 60 (S.D. 1984) 
Peterson v. State, 261 N.W.2d 405 (S.D. 1977) 
State v. Arnold, 379 N.W.2d 322,323 (S.D. 1986) 

Relevant Statutes and Rules: 

SDCL 32-12A-36 
SDCL 32-12A-46 
SDCL 32-23-1.2 
SDCL 32-12A-37 
49 CFR § 384.215 

STATEMENT OF THE CASE AND FACTS 

Blazer is a CDL holder in the State of South Dakota. SR 40, 64; FF 2. On January 

10, 2014, Blazer received a traffic ticket for Driving Under the Influence pursuant to 

SDCL 32-23-1. SR 43-45, 48, 51; FF 3. On March 27, 2014, Blazer was convicted of 

Driving Under the Influence. See State v. Blazer, 46 CRI 14-22; SR 41, SR 44-45, 64, 

110-111; FF 4; T 42, In. 25; T 43, In. 1-2; Appx. 28-29. This type of traffic violation is 
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considered a major traffic offense and is subject to CDL disqualification for a period of 

not less than one year. SR 46, 49, 53-54. The Department is required to satisfy the 

requirements of disqualification pursuant to 49 CFR § 384.231. SR 56; Appx. 27. This 

was Blazer' s first major traffic offense, and on or about March 27, 2014, the Department 

notified Blazer that his CDL would be disqualified for a period of one year. SR 46. 

Blazer did not appeal this period of disqualification, and his CDL was disqualified for 

one year beginning March 27, 2014. SR 41, 64; FF-5. Blazer's CDL was restored March 

16, 2017. SR 41. 

On December 28, 2022, Blazer was involved in a two-vehicle accident near MM 

280 on US 12 where his vehicle crossed over the center line. SR 38, 64, 76; FF 6; T 8, In. 

17-25; Appx. 17, 30-31. Blazer left the scene of the accident before law enforcement 

arrived and continued to travel westbound on US 12. SR 38, 77; T 9, In. 16-23; Appx. 18, 

30-31. Blazer was later found and apprehended by law enforcement after he exited his 

vehicle and took off on foot. SR 38, 77-78; T 9, ln. 24-25; T 10, ln. 1-3; Appx. 19, 30-31. 

Once detained, Blazer admitted to being the driver of the vehicle and that he drank 

approximately four beers prior to driving the vehicle that evening. SR 38, 78, 194 (Ex. 1 

- video received into evidence and Appellant's notated refusal of chemical analysis); T 

10, ln. 4-9; Appx. 19, 30-31. Blazer was administered a Preliminary Breathalyzer Test 

("PBT''), and the result was .102%. SR 38, 64, 78, 194 (Ex. 1); FF 6; T 10, In. 10-13; 

Appx. 19, 30-31. 

Recognizing that Blazer was a CDL holder, Trooper Tyler Woodside read Blazer 

the implied consent card for CDL holders and asked Blazer to provide a blood sample, to 

which Blazer refused. SR 35-38, 64, 78, 194 (Ex. 1); FF 7-8; T 10, In. 17-20; Appx. 19, 
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30-31. Blazer was then read his Miranda Rights and Transported to the Brown County 

Jail. SR 37-39, 64, 78, 194 (Ex. I); FF 8; T 10, ln. 21-22; Appx. 19, 30-31. While in the 

Brown County Jail, Trooper Woodside obtained a search warrant for a blood sample, and 

witnessed the Registered Nurse obtain a blood sample from Blazer that same evening. SR 

39, 64, 78; FF 8; T 10, In. 21-25; Appx. 19, 30-31. Blazer was then released to jail staff. 

SR 39, 78-79; T 10, In. 25; T 11, In. 1; Appx. 20-21, 30-31. 

Refusal to consent to submit to a chemical analysis is also considered a major 

traffic offense subject to a period of disqualification. SR 49, 51. This would be Blazer's 

second major traffic offense, which subjects his CDL to a period of lifetime 

disqualification. SR 50. Upon notification of Blazer's refusal, the Department mailed 

Blazer notice that his CDL would be disqualified for life on or about January 5, 2023. SR 

23, 64; FF 9. Blazer timely requested an administrative hearing, on January 19, 2023. SR 

22, 65; FF 10. An administrative hearing was held on March 10, 2023. SR 26. 

At the administrative hearing, Blazer was represented by counsel. SR 57, 69-120; 

T 1-60. Based upon the record before the OHE and the exhibits and testimony submitted, 

the OHE rendered its proposed decision disqualifying Blazer's CDL for life on April 13, 

2023. SR 64-66; Appx. 10-12. The Department adopted the OHE's proposed decision in 

full and issued its Final Decision on April 17, 2023. SR 67; Appx. 8-9. 

Blazer appealed to the Circuit Court on April 27, 2023. SR 1-2. On June 19, 2023, 

Blazer filed his initial Brief. SR 130-144. Blazer's brief admitted, inter alia, that on 

December 28, 2022, he refused to submit to a chemical analysis. SR 132. However, 

Blazer argued that such action was 1) satisfied when he submitted to a PBT and 2) a 

violation of his constitutional rights. SR 133-142. 
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On July 19, 2023, the Department responded. SR 14 5-148. The Department 

asserted that it appropriately exercised its authority to disqualify Blazer's CDL privileges 

following Blazer's refusal, and that binding· precedent required Blazer's refusal be subject 

to the requirements of SDCL §§ 32-12A-37 and 32-12A-46, as well as CFR §§ 383.51, 

384.216, and 384.231 (the requirements of the CFR being adopted through SDCL 32-

12A-58)1; SR 145-148; Appx. 24-27. 

On July 25, 2023, Blazer filed his Reply Brief. SR 160-162. In his reply, Blazer 

focused only on his constitutional challenge to the blood withdrawal, and provided no 

additional argument as to whether a PBT specifically fits within the parameters of SDCL 

32-12A-46. SR 160-162. 

On August 17, 2023, via email, the circuit court directed the parties to address the 

following question: 

"Counsel as you didn't request oral arguments in this matter, I want 
your input on State v. Richards, 378 N. W. 2d 259 (1985) wherein 
the Supreme Court did rule that a breath test was a chemical 
analysis. Neither of you referred to this case in your briefs. Mr. 
Taliaferro please respond within a week from today and Ms. 
Severyn you have one week after that." 

SR 175; Appx. 13. 

Blazer responded the next day, arguing that a PBT is a chemical analysis for 

purposes of SDCL 32-12A-46, although the Court in Richards only addressed a PBT 

criminally within the parameters ofSDCL 32-23-7. SR 163-166. The Department 

responded on August 25, 2023, with an Objection and Response, arguing that 1) the 

1 These laws are expressly adopted by the Legislature. "The state hereby adopts 
Title 49 of the Code of Federal Regulations, chapter 3, subpart B, parts 383 and 384, 
inclusive, as of January 1, 2015." SDCL 32-12A-58. 

5 



circuit court improperly augmented the record by posing additional questions not raised 

by the parties on appeal and 2) that Richards is inapplicable to the facts at hand in 

Blazer's case because Richards only deals with the admissibility of PB Ts in criminal 

proceedings and does not address PBTs as chemical analyses within the parameters of 

SDCL 32-12A-46. SR 167-171. Blazer filed a reply to the Department's Objection and 

Response on August 26, 2023, stating that the Department briefly mentioned Richards in 

a footnote and further arguing that the holding in Richards applies to SDCL 32-12A-46. 

SR 172-174. 

On September 20, 2023, the circuit court issued its memorandum decision that 

reversed the Department's Final Decision. SR 177-179; Appx. 3-6. The circuit court's 

decision was largely based on its analysis of Richards. Id. The circuit court held that 

because Richards establishes that a PBT is a chemical analysis, Blazer ultimately 

complied with SDCL 32-12A-46 when he submitted to the chemical analysis of his 

breath. SR 179; Appx. 3-6. At that point, the circuit court determined that the Department 

erred in its application of SDCL 32-12A-46 when it attempted to disqualify Blazer's 

CDL for life. Id. 

On September 20, 2023, Notice of Entry of the memorandum decision was filed. 

SR 181; Appx. 1-2. On October 16, 2023, the circuit court filed its Order reversing the 

decision made by OHE and affirmed by the Department. SR 187; Appx. 7. On October 

19, 2023, the Department timely filed its Notice of Appeal. SR 188; Appx. 14 

Accordingly, this Brief follows. 
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STANDARD OF REVIEW 

This Court's standard of review is settled law. Great weight is given to the 

findings made and inferences drawn by the Department on questions of fact; reversal is 

only appropriate when the Department's findings are clearly erroneous in light of the 

entire record; and issues of statutory interpretation are reviewed de novo. See generally, 

Jans v. Dep 't of Public Safety, 2021 S.D. 51, ~ 10, 964 N.W.2d 749, 753; Ibrahim v. 

Dep 't of Public Safety, 2021 S.D. 17, ~ 25, 956 N.W.2d 799, 805 (with both Jans and 

Ibrahim reaffirming the standard of review set forth by In re Jarman, 2015 S.D. 8, ,r 8, 

860 N.W.2d 1, 5). In a de novo review, no deference is given to the circuit court's 

decision. Thom v. Barnett, 2021 S.D. 65, ~ 13,967 N.W.2d 261,267. 

ARGUMENT 

A. DID THE CIRCUIT COURT ERR BY DECLARING A BREATHALYZER 
TEST SATISFIES THE REQUIREMENTS OF SDCL 32-12A-46? 

The circuit court erred when it declared a breathalyzer test satisfies the 

requirements ofSDCL 32-12A-46. 

In matters of statutory interpretation, this Court begins with the plain language 

and structure of the statute. In re Certification of a Question of Law from the US. Dist. 

Court, Dist. o/S.D., S. Div., 2014 S.D. 57, ,r 8, 851 N.W.2d 924,927. Words and phrases 

in a statute must be given their plain meaning and effect, it is fundamental that the words 

of a statute must be read in their context, and it must be done with a view to their place in 

the overall statutory scheme. Id This Court reviews a circuit court's statutory 

interpretation de novo, with no deference to the circuit court's statutory interpretation. 

Thom; Jans; Ibrahim; Jarmen; supra. 

In pertinent part, SDCL 32-12A-46 provides: 
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"Any person who holds ... a ... commercial driver license and 
operates any ... noncommercial motor vehicle in this state is 
considered to have given consent to the withdrawal of blood or 
other bodily substance to determine the amount of alcohol in that 
person's blood, or to determine the presence of any controlled drug 
or substance. The chemical analysis shall be administered at the 
direction of a law enforcement officer who, after stopping or 
detaining any person who holds ... a ... commercial driver license, 
has probable cause to believe that the person was driving or in 
actual physical control of a ... noncommercial motor vehicle whiie 
having any alcohol or drugs in that person's system. Any person 
requested by a law enforcement officer under this section to submit 
to a chemical analysis shall be advised by the officer that: 

(1) If the person refuses to submit to the chemical analysis. 
none may be given. unless a warrant for the chemical analysis is 
issued; and 

(2) If the person refuses to submit to the chemical analysis 
requested, the person shall be: 

(a) Immediately placed out of service for a period of twenty­
four hours, if operating a commercial motor vehicle at the time of 
the refusal; and 

(b) Disqualified from operating a commercial motor vehicle 
for a period of not less than one year; or 

(3) If the person submits to a chemical analysis which 
discloses that the person was operating the commercial motor 
vehicle while there was 0.04 percent or more by weight of alcohol 
in that person's blood the person shall be disqualified from operating 
a commercial motor vehicle for not less than one year." 

SDCL 32-12A-46, emphasis added. 

The warrant requirement in this statute differentiates a blood draw from a breath 

test, which does not require a warrant, and this is further substantiated by SDCL 32-23-

1.2 which states: 

"Every person operating a vehicle which has been involved in an 
accident or which is operated in violation of any of the provisions of 
this chapter shall, at the request of a law enforcement officer, submit 
to a breath test to be administered by such officer. If such test 
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indicates that such operator has consumed alcohol, the law 
enforcement officer may require such operator to submit to a 
chemical test in the manner set forth in this chapter." 

SDCL 32-23-1.2, emphasis added; See also, Department of Public Safety v. 

Gates, infra. 

SDCL 32-12A-36 sets forth the major traffic offenses which subject a CDL holder 

to disqualification. In pertinent part, SDCL 32-12A-36 provides as follows: 

"Any person is disqualified from driving a commercial motor 
vehicle for a period of not less than one year: 

(1) If convicted of a first violation of driving or being in actual 
physical control of a commercial or noncommercial motor vehicle 
while under the influence of alcohol, or any controlled drug or 
substance, in violation of§ 32-23-1; 

(5) For refusing to submit to a chemical analysis for purposes 
of determining the amount of alcohol or drugs in that person's blood 
or other bodily substance while driving a commercial or 
noncommercial motor vehicle in violation of § 32-12A-43 or 32-
12A-46; 

" 

SDCL 32-12A-36, emphasis added. 

In pertinent part, SDCL 32-12A-37 provides as follows: 

"Any person is disqualified for life for the commission of two or 
more violations of any of the subdivisions specified in§ 32-12A-36, 
or any combination of those subdivisions, arising from two or more 
separate incidents ... " 

Further, federal law mandates CDL disqualification for certain offenses. 49 CFR 

§ 384.215 provides: 

"The State must disqualify from operating a CMV each person 
who is convicted, as defined in § 3 83 .5 of this subchapter, in any 
State or jurisdiction, of a disqualifying offense specified in items 
(1) through (8) of Table 1 to§ 383.51 of this subchapter for no less 
than one year. 
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49 CFR § 384.215, emphasis added; SR 65. 

This Court has previously interpreted refusal to submit to a chemical analysis of 

one's blood for purposes of determining cancellation, suspension, or revocation of a 

driver's license. Beare v. Smith, 140 N.W.2d 603 (S.D. 1966). In Smith, this Court 

addressed Beare's refusal to submit to a biood test directed to be taken by the arresting 

officer. Beare, supra., 140 N.W.2d at 605-606. Beare was informed of the consequences 

of not submitting to the blood test, and - although he requested to have his own physician 

draw his blood - the Court determined that he ultimately refused to take the test directed 

to be taken by the law enforcement officer, and that in and of itself qualified as the 

refusal. Id. at 607. 

'This Court further held that the legislative intent behind implied consent statutes -

such as the ones we have in South Dakota - are clear in that they were created to protect 

the public interest and in doing so impose certain conditions on drivers which are 

specified in our statutes. Beare, supra. at 606. "Once the conditions of the statute are met, 

refusal to submit to the test [directed to be taken by law enforcement] results in 

mandatory loss oflicense." Id. at 606 (citing, Chmelka v. Smith, 130 N.W.2d 423 (S.D. 

1964)); See also SDCL 32-12A et seq. Beare was advised of the risks of refusing to take 

the blood test and ultimately chose between "taking a chance that an unfavorable test 

result might aid in his conviction or, by refusing, losing his license for a period [ of time] 

under the statute." Beare, supra. at 606; See also, Blow v. Commissioner, 164 N.W.2d 

351 (S.D. 1969). In making this determination, this Court ultimately held that although 

such a choice "may appear severe and in some cases cause hardship ... the legislature 

deemed it necessary for the protection of the public." Beare, supra., at 607. 



Likewise, in Department of Public Safety v. Gates, Gates was stopped by an 

officer after the officer noticed Gates drifting back and forth over the center line of 

oncoming traffic. 350 N.W.2d 59, 60 (S.D. 1984). After the officer stopped Gates and 

noticed an odor of alcohol on his breath, Gates was asked to perform various field 

sobriety tests and submit to a PBT - to which he eventually complied with and failed. Id, 

350 N. W.2d 59 at 60. Gates was informed by the officer that he may be requested to take 

additional tests, and - after Miranda warnings and the implied consent laws were read -

the officer requested that Gates submit to a blood test, to which he ultimately refused. Id, 

at 60. Gates based his refusal of the blood test on the fact that he had already submitted to 

the PBT, even though the officer explained to Gates that the PBT was part of the field 

sobriety tests and was neither intended to nor replaces the blood draw. Id. 

The arresting officer sent notice of Gates' refusal to the Department of Public 

Safety and the Department of Public Safety sent Gates notice of intent to revoke his 

license as a result. Gates, supra. at 61. After both an administrative judge and circuit 

court judge decided in favor of the Department of Public Safety on this particular issue, 

Gates argued upon review that the circuit court erred when it determined he did not 

comply with the requirements of a chemical analysis. Id. Gates argued that a breath test is 

a chemical analysis and satisfies the purposes of such, and that the officer had no 

authority to request a blood test after he was administered a PBT. Id. In making such an 

argument, Gates relied on the holding in Stensland v. Smith, 116 N.W.2d 653 (S.D. 

1962), in which this Court said: "it seems clearly evident that a motorist in this state 

impliedly consents to only one of the tests mentioned in our law." Gates, supra. at 61 

(quoting, Stensland, supra. 116 N.W.2d at 654). This Court held in Gates, however, that 
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Stensland was decided prior to the enactment of SDCL 32-23-1.2, and that SDCL 32-23-

1.2 clearly states that a PBT is required by law and may be supplemented by a chemical 

test - such as a blood draw- at the request of law enforcement. Gates, supra. at 61; See 

also, SDCL 32-23-1.2. 

Further, "[t]he statutory framework established by the Legislature in chapter 32-

12A is comprehensive and provides the Department with exclusive authority to regulate 

CDLs in South Dakota." Jans, supra., ,i 19, 964 N.W.2d at 755. See also, State v. Arnold, 

379 N.W.2d 322,323 (S.D. 1986) (outlining the State's 1) highly legitimate 

governmental interest in maintaining, protecting, and regulating the public safety through 

driving licensure provisions; 2) driving licensure requirements achieve compelling state 

interests of maintaining, protecting, and regulating the public safety, the use of its public 

thoroughfares, and those who drive thereon; and 3) they are the least restrictive means for 

so doing); Revocation of Fischer, 395 N. W.2d 598 (S.D. 1986) (where judicial leniency 

occurs, the Department is authorized to commence a separate and distinct civil 

proceeding to administratively disqualify a license holder); Maas v. Dept. of Commerce 

and Regulation, 2003 S.D. 48,661 N.W.2d 726 (holding that the Department has 

independent authority to disqualify driving privileges, and that where judicial leniency 

occurs, the Department has administrative authority to act). 

In application, the OHE found that Blazer had committed two major traffic 

offenses in the State of South Dakota while he held a valid CDL. SR 64-65; FF 1-11; 

COL 1-3. Blazer committed his first major traffic offense when he was convicted of DUI 

on March 27, 2014. SR 64; FF 4-5. Blazer committed his second major traffic offense on 

December 28, 2022, when he refused to submit to a withdrawal of his blood. SR 64; FF 
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6-9. As a result, the OHE correctly determined that Blazer's CDL must be disqualified 

for life. SR 65; COL 3. This decision was ultimately affirmed by the Department. SR 67. 

Additionally, at the administrative hearing on March 10, 2023, Blazer admitted to 

drinking and driving the night of December 28, 2022, he admitted to watching the body 

cam video that shows he refused to submit to a withdrawal of his blood after he was read 

the implied consent laws, he admitted to hearing the officer who arrested him testify that 

PBTs and blood withdrawals are not one in the same, he admitted to having a prior major 

traffic offense on his record, and he admitted to being aware of and understanding the 

statutory authority that allows the Department to disqualify his CDL for life. SR 109-111, 

130-144; T 41, In. 2-4, 15-16; T 42, In. 11-25; T 43, In. 1-10; Appx. 21-23. These facts 

are not contested. 

Blazer argues, however, that in submitting to a PBT he satisfied the requirements 

of submitting to a chemical analysis required under state civil law. SR 111; T 43, ln. 11-

24. The circuit court agreed with this reasoning when it interpreted the facts of this case 

in State v. Richards, which holds that a breathalyzer is a chemical analysis in a criminal 

context. SR 177-180; State v. Richards, 378 N. W.2d 259 (S.D. 1985). The facts in 

Richards, however, deal primarily with the admissibility of PB Ts in a criminal trial for 

DUI if the issue of probable cause is raised, and are not applicable to the facts of this case 

- which the Department argued in its memorandum response. SR 167-171; See also, 

Richards, supra. at 260. 

The facts here are more akin to the facts in Beare and Gates, wherein this Court 

clearly differentiated between a PBT and blood draw and ultimately held that a blood 

draw can still be requested even after a PBT is administered - and failure to comply with 
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the blood draw as directed can result in consequences for CDL holders that favor the 

public interest over those who choose to drive drunk on the highways of our state. Beare; 

Gates; supra. Likewise, proceedings "to determine or review the propriety of the 

cancellation, suspension, or revocation of a driver's license [are] separate and distinct 

from a criminal trial of DUI. .. and the efficacy of the revocation ... does not hinge on 

whether there is a conviction or acquittal on a criminal charge related to the test." Beare, 

supra., 140 N.W.2d 603 at 606, emphasis added. 

Here, the facts are undisputed that Blazer was driving while intoxicated and that, 

after being administered a PBT which revealed a BAC of .102%, he refused to submit to 

a withdrawal and chemical analysis of his blood when directed by the officer to do so. SR 

35-38, 64, 78, 194 (Ex. 1 - video received into evidence and Appellant's notated refusal 

of chemical analysis); FF 6-8; T 10, In. 10-13, 17-20; Appx. 19. Blazer was informed of 

the consequences of such refusal and ultimately chose to risk losing his license over 

potentially being convicted of DUI. Id.; Beare; Blow; supra. A chemical analysis of 

Blazer's blood at the time it was taken revealed a BAC below the legal limit to be 

convicted at a criminal trial for DUI, but is still relevant civilly for purposes of having his 

CDL disqualified for life. SR 60, 61; Beare; Revocation of Fischer; Maas; supra. The 

refusal resulting in disqualification satisfies the purpose and intent of our state laws by 

protecting the interests of public safety and ensuring that bad actors are still punished 

when they choose to drink and drive. See generally, Beare; Chmelka; Blow; Jans; 

Arnold; Gates; supra. 

In conclusion, the OHE and the Department correctly held that Blazer is a CDL 

holder who committed his second major traffic offense while operating a noncommercial 
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motor vehicle, pursuant to SDCL 32-12A-36, when he refused to submit to a withdrawal 

and chemical analysis of his blood in violation ofSDCL 32-12A-46, and such offense 

mandates the disqualification of his CDL for life in accordance with SDCL 32-12A-37 

and 49 CFR § 384.215. The circuit court's conclusion to the contrary was an error of law, 

and it should be reversed. 

B. DID THE CIRCUIT COURT ERR WHEN IT FAILED TO INTERPRET 
THE LAWS FOR CDL HOLDERS IN FAVOR OF THE PUBLIC 
INTEREST. 

The circuit court erred when it failed to interpret the laws for CDL holders in 

favor of the public interest and against the driver involved. 

Case law holds that a CDL is not a right, it is a privilege, that privilege is 

conditioned, and subject to regulation under the State's police power. See Peterson v. 

State, 261 N.W.2d 405 (S.D. 1977); Beare; Chmelka; Gates; supra. As previously 

mentioned in the foregoing argument, this Court has held that 1) the State has a highly 

legitimate governmental interest in maintaining, protecting, and regulating public safety 

through licensure provisions; 2) licensure provisions achieve compelling state interests of 

maintaining, protecting, and regulating the public safety, the use of its public 

thoroughfares, and those who drive thereon; and 3) they are the least restrictive means for 

so doing. Arnold, supra., at 323. 

In addition, several of our sister states have interpreted similar CDL laws and 

provide persuasive authority. See generally, Young v. Commissioner of Pub. Safety, 420 

N. W.2d 585, 586 (Minn. 1988) (holding "laws prohibiting DWI are remedial statutes. 

Consequently, such laws are liberally interpreted in favor of the public interest and 

against the private interests of the drivers involved .... "); Zimmerman v. Comm 'r of Pub. 

Safety, A15-2031 (Minn. App. Aug 29, 2016) (holding Minnesota's implied consent laws 
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allow for revocation for refusal to submit to chemical analysis, and that refusal is a 

question of fact); Jones v. Dir. of Revenue, 237 S.W.3d 624, 625 (Mo. App. E.D. 2007); 

Stuart v. Ark Dep't of Fin. & Admin., 2017 Ark. App. 139, 515 S. W.2d 656 (affirming 

CDL revocation for refusal to take chemical test). Moreover, implied consent laws, "are 

designed to combat the increasing menace and danger caused by drunken drivers using 

the public highways," and are intended to eliminate or control the ability of such bad 

actors to continue to drive even if a criminal conviction is not received. Beare, supra. at 

606. One of the various conditions contained in our implied consent laws, as previously 

addressed, is the condition that a person consent to a chemical analysis if directed by a 

law enforcement officer to do so, or face the consequences specified in statute upon 

refusal. SDCL 32-12A-36(5); -44; -46; Gates, supra. 

In application, law enforcement requested that Blazer submit to a blood test, and he 

refused. SR 35-38, 64, 78, 194 (Ex. 1 - video received into evidence and Appellant's 

notated refusal of chemical analysis); FF 6-8; T 10, In. 10-13, 17-20; Appx. 19. The refusal 

came after Blazer had submitted to a PBT, which he argues is enough to satisfy the civil 

requirements of our state laws. SR 130-144. SDCL Ch. 32-12A specifically provides clear, 

certain, and unambiguous language contemplating the administration of a chemical test via 

a blood test and provides for administrative penalties upon refusal. See generally, SDCL 

32-12A-36(5); -44; -46. 

Additionally, both statutory authority and case precedent outline that a law 

enforcement officer may require a blood test in addition to a PBT. See generally, SDCL 

32-23-1.2; SDCL 32-12A-46; Gates, supra. Furthermore, these implied consent laws 

provide drunk drivers with a choice between losing their license for a period of time or 
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potentially be convicted of DUI, and that is a risk Blazer chose to take when he refused to 

consent to the withdrawal of his blood. Beare; Blow; supra. The absence of such laws 

would allow bad actors like Blazer - who crossed over the center line and caused a head 

on collision - to essentially get away with their crime without suffering any additional 

consequences to his CDL. Such a scenario is contrary to the established intent of these 

laws and would invalidate their overall purpose of safeguarding the legitimate 

governmental interest in maintaining, protecting, and regulating the public safety. See 

generally, Beare; Chmelka; Blow; Jans; Arnold; Gates; Young; supra. 

In conclusion, the circuit court erred in failing to liberally construe these laws in 

favor of public safety. By contrast, the OHE and the Department correctly held that 

Blazer refused to submit to a withdrawal and chemical analysis of his blood in violation 

ofSDCL 32-12A-46, and such offense mandates the disqualification of his CDL for life 

in accordance with SDCL 32-12A-37 and 49 CFR § 384.215. Such disqualification is 

necessary to ensure that the interests of public safety are still being met even though 

Blazer was never criminally convicted of DUI. The circuit court's conclusion to the 

contrary was an error of law, and it should be reversed. 

CONCLUSION 

The Department respectfully requests that this Court reverse the circuit court's 

Memorandum Opinion and Order, affirm the Department's Final Decision, and remand 

the case for reinstatement of the Department's Final Decision disqualifying Blazer' s CDL 

privileges for life. The Department makes this request on two grounds. 

First, the Department requests this Court reverse the circuit court's opinion that 

Blazer satisfied the requirements ofSDCL 32-12A-46 when he submitted to a chemical 
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analysis of his breath. Blazer's refusal to submit to a chemical analysis of his blood when 

directed to by law enforcement was a qualifying major traffic offense that subjects his 

CDL to disqualification. This was Blazer's second major traffic offense, which requires a 

mandatory disqualification of his CDL for life. The Department requests that this analysis 

be done by reaffirming this Court's binding precedent set forth above. This calls for a 

reversal of the circuit court and a reinstatement of the Department's Final Decision 

disqualifying Blazer's CDL privileges for life. 

Second, the Department requests this Court reverse the circuit court's fmding 

because it is contrary to the legitimate governmental interest in maintaining, protecting, 

and regulating the public safety through driving licensure provisions. The circuit court 

erred in its factual interpretation of the record and in its legal interpretation of the 

legislative intent behind our laws. This, too, calls for a reversal of the circuit court's 

finding and a reinstatement of the Department's Final Decision disqualifying Blazer's 

CDL privileges for life. 

REQUEST FOR ORAL ARGUMENT 

The Department of Public Safety hereby requests oral argument on all issues and 

matters raised in this appeal. 
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Dated this Ltfu day of .0.~beK 2023. 
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Isl Jenna R. Severyn 
Jenna R. Severyn 
SPECIAL ASSISTANT 

A 7TORNEY GENERAL 

206 W. Missouri Ave. 
P.O. Box 1174 
Pierre, SD 57501-1174 
Tele: 605-224-0461 
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CERTIFICATE OF SERVICE 

The undersigned, attorney for Appellant, State of South Dakota, the Department 
of Public Safety, hereby certify that on the t{th day of [)ecexobell 2023, a true and 
correct copy of Appellant's Brief was served by Odyssey File and Serve upon: 

Brandon M. Taliaferro 
Taliaferro Law Office 
P.O. Box287 
Aberdeen, SD 57401 
taliaferrolawfirmpc@yahoo.com 

and 1 original was mailed (or hand delivered) to the South Dakota Supreme Court. 

Dated this 4-\h day of OeULvn\pex 2023. 
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a. Appellant's Brief does not exceed 32 pages. 

b. The body of Appellant's Brief was typed in Times New Roman 12-point typeface; 
and 
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Isl Jenna R. Severyn 
Jenna R. Severyn 
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STATE OF SOUTH DAKOTA 

COUNTY OF EDMUNDS 

DONALD WILLIAM BLAZER, 

) 
) ss 

Plaintiff, 
vs. 

SD DEPARTMENT OF PUBLIC SAFETY, 

Defendant. 

IN CIRCUIT COURT 

FIFTI-1 JUDICIAL CIRCUIT 

22Civ23-24 

NOTICE OF ENTRY OF 
MEMORANDUM DECISION 

TO: THE SOUTH DAKOTA DEPARTMENT OF PUBLIC SAFETY, Program Director 
JOHN BROERS, Attorney JENNA SEVERYN, and Administrative Law Judge RYAN P. 
DARLING 

Notice is hereby given that the Memorandum Decision in the above entitled action, a copy 
of which is attached hereto, was signed by the court on September 20, 2023 attested by the clerk on 
September 20, 2023, and filed in the office of the Clerk of Courts in Edmunds County at Ipswich, 
South Dakota on September 20, 2023. 

Dated this 20t1i day of September, 2023. 

Isl Brandon M Taliaferro 

Brandon M. Taliaferro, Esq. 
Attorney for Donald William Blazer 
TALIAFERRO LAW FIRM, P.C. 
P.O. Box287 
Aberdeen, SD 57402-0287 
( 605)-681-5920 
taliaferrolawfirmpc@yahoo.com 

CERTIFICATE OF SERVICE 

The undersigned, attorney for Plaintiff above named, hereby certifies that on the 20th day 
of April 2023, a true and correct copy of the foregoing Notice of Entry of Memorandum Decision 
will be served on the below individuals/agencies via e-file, email, fax and/or hand delivery: 

Mr. John Broers 
Program Director 
DPS 
I 18 West Capitol Ave 
Pierre, SD 57501 

Filed: 9/20/2023 2:11 PM CST Edmunds County, South Dakota 22CIV23-000024 

Fi led: 12/4/2023 8:57 AM CST sutl~~·dourt, State of South Dakota #30499 



Ms. Jenna Severyn 
P.O. Box 1174 
Pierre, SD 57501 

Honorable Ryan P. Darling 
Office of Hearing Examiners 
523 East Capitol Ave. 
Pierre, SD 57501 

Isl Brandon M Taliaferro 

Filed: 9/20/2023 2:11 PM CST Edmunds County, South Dakota 22CIV23-000024 
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IFI1LED 
SEP 2 0 2023 

STATE OF SOUTII DA!iQT!itlt1KOTAUt-1!FIEOJ1JOICl'-LSYSiEM 
snt CiR';U L OF COURT 

COUNTYOFEDMlJNl'1~--f--b,ali,1::----

DONALD WILLIAM BLAZER, 

Plaintiff, 

IN CIRCUIT COURT 

FIFTH ruDIClAL CIR.CIBT 

V. 
22CIV23-24 

MEMORANDUM DECISION 

SD DEPARTMENT OF PUBLIC SAFETY, 

Defendant 

An administrative hearing was held on March 10, 2023, in the above-entitled matter. 

Plaintiff appealed the ALJ decision, and the parties agreed to waive oral argument and submit 

briefs. The final brief was submitted on August 26, 2023. 

Preliminarily, the State argues that this court cannot consider State v. Richards, 378 

N.W.2d 259 (SD 1985) because that would be supplementing the record in some fashion. This 

court is W1Aware of any prohibition again.st it conducting research into relevant case lJw that, for 

whatever reason, was not cited by counsel in briefing. It most certainly is not supplementing the 

record to review relevant South Dakota case law, or any case law for that matter. 

STATEMENT OF FACTS 

On or about March 2014, Plaintiff, Donald William BlllU[ (hereinafter "Blaz.cr"), was 

convicted of a DUI 1st offense. On or about December 28, 2022, Blazer was involved in an 

automobile accident which resulted in him receiving a severe concussion. After law enforcement 

arrived at the scene, they requested that Blazer submit to a preliminary breath test. Blazer 

immediately complied, After finishing his investigation and arresting Blazer, Trooper Woodside 

read Blazer the implied consent for CDL holders and requested. that Blazer submit to a fruther 

warrantless blood draw. Bla2er did not comply. Trooper Woodside read Blazer his Miranda rights 

-1-
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and sought a search warrant. After the search warrant was authorized and presented to Blazer, he 

complied. South Dakota Department of Public Safety contends that Blazer's initial refusal to 

submit to a chemical analysis of his blood warrants a lifetime disqualification of Blazer's CDL 

privilege. Blaz.er argues that he submitted to a chemical analysis when he complied with Trooper 

Woodside's r~uest to submit to a preliminary breath test. 

Whet.her the ALJ erred in finding Blazer refused to submit to a chemical analysis pursuant 

to SDCL 32-12A-46 and SDCL 32-21A-36(5). 

ANALYSIS AND DECISION 

SDCL § 32-12A-46 provides: 

Any person who holds or is required to hold a commercial learner's permit or 
commercial driver license and operates any commercial or noncommercial motor 
vehicle in this state is considered to have &ivcn consent to the withdrawal of blood 
or other bodily substance to detenrune the amount of alcohol in that person's blood, 
or to determine the presence of any controlled drug or substance. The chemical 
analysis shall be administered at the direction of a law enforcement officer who, 
after stopping or detaining any person who holds or is required to hold a 
commercial learner's permit or commercial driver license, has probable cause to 
believe that the person was driving or in actual physical control of a commercial or 
noncommercial motor vehicle while having any alcohol or drugs in that person's 
system. Any person requested by a law enforcement officer under this section to 
submit to a chemical analysis shall be advised by the officer that: 
(1) If the person refuses to submit to the chemical analysis, none may be given, 
unless a warrant for tbe chemical analysis is issued: and 
(2) [f the person refuses to submit to the chemical analysis requested. the person 
shall be: 
(a) Cmmediately placed out of service for a period of twenty-four hows, if operating 
a commercial motor vehicle at the time of the refusal~ and 
(b) Disqualified from operating a commercial motor vehicle for a period of not les., 
than one year; or 
{3) If the person submits to a chemical analysis which discloses that the: person was 
operating the commercial motor vehicle while there Wall 0.04 percent or more by 
weiabt of aloohol in that person's blood the person shall be disqualified from 
operating a commercial motor vehicle for not less than one year. 
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Based upon the plain language ofSDCL § 32-12A-46, Blazer contends that he submitted 

to chemical analysis of "other bodily substance." Of significance, this statute docs not require an 

individual lo submit to a warrantless test after an arrest is made, but simply after stopping or 

detaining that individual. That was done in this case. South Dakota Department of Public Safety 

contends that the statute does not provide Blazer with an either-or choice and that he was required 

to submit to a blood draw. The question turns on whet.'i.er an intoximeter or PBT is a chemical 

analysis. This question was resolved in State v. Richards, 37& N. W.2d 259, 262 (SD [985). In 

that case, the court held that because an intoxilyz.er (or PBT) determines blood aJcobol conte.nt by 

measuring the alcohol content of a person's breath, it accomplishes a chemical analysis. ML The 

court in Richards further noted that "[t]he phrase 'chemical analysis' commonly includes 'tests for 

identifying chemical compounds by their physical properties, as the intoxilyzer does.'" &ichards. 

at 261 (quoting City of D<tyton v. Schenck. 63 Ohio Misc. 14, 16,409 N.E.2d 284,286 (1980)). 

Because Richards establishes that an intoxilyur is a chemical analysis, brought about by 

measurement of breath, Blazer did 9ubrnit to a chemical analysis when he complied with 

Trooper Woodside's request to submit to a preliminary breath test. As such, Blazer was in 

compliance with SDCL § 32-12A-46 in that he submitted to a chemical analysis of "other bodily 

substance," here, his breath. Further. the arresting officer testified that the intoximeter he used 

m~res blood alcohol content. 

CONCLUSION 

The ALJ's decision is reversed. Pur!IWlllt to SDCL § 32-12A-46, Blazer submitted to a 

chemical analysis of his breath upon request from law enforcement. South Dakota case law 

.J-
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establishes that a breath test is a chemical analysis. As such, Blaz.erwas in compliance with SDCL 

§ 32-12A-46. This court reverses the decision of the ALJ. 

DA TED tws ~day of~. 2023 at Aberdeen, South Dakota. 

BYTHECO~: 

l½i.~ 
Circuit Judge 
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STAIB OF SOUTII DAKOTA 

COUNTY OF EDMLNDS 

DONALD WILLLI\M BLAZER, 

) 
) ss 

) 

Plaintiff, 
vs. 

SD DEPARTMENT OF PUBLIC SAFETY, 

Defendant. 

IN CIRCUIT COURT 

Flfl'H JUDICIAL CIRCUIT 

22Civ23-24 

ORDER REVERSING ALJ DECISION 

An administrative hearing was held on March 10, 2023, in the above-entitled matter. 
Plaintiff appealed the ALJ decision. In this administrative appeal, Plaintiff was represented by 
attorney, Brandon \1. Taliaferro. Defendant was represented by Asst. Attorney General Jenna 
Severyn. The parties' briefing concluded on August 26, 2023. Having considered the briefs of the 
patties mid for good cause appearing, it is hereby: 

ORDERED, that pursuant to SDCL 32-12A-46, Blazer submitted to a chemical analysis of 
his breath upon request from law enforcement; and it is further 

ORDERED, that South Dakota caselaw establishes that a breath test is a chemical analysis 
mid Blazer was in compliance with SDCL 32-12A-46; and it is fu1ther 

ORDERED. that this Court's Memorandum Decision dated September 20, 2023, is 
incorporated by reference herein; and it is further 

ORDERED, that the decision of the ALJ is hereby reversed. 

10/16/2023 10:38:51 AM 

ATTEST: 
Jean HutsonA~l~k of Courts 

Hutson, Jean 
By: Clerk/Deputy , Deputy -----=:-----

BY TIIE COURT: 

Filed on: 10/17/2023 Edmunds County, South Dakota 22CIV23-000024 

Appx. 7 



50Uil l DAKO T A 

DEPARTMENT 
Of! PUBUC SAFET Y 

prevention _,.,, prorec.,tion _, enfurr:enH:?nt 

D111vrn ltc:N:;ING 

STATE OF SOUTH DAKOTA 
DEPAH.TMENT O F l'UBLIC SAFETY 

DRIVER LICENSING PROGRAM 

IN THE MATTER OF 

DONALD WiLLIA:\1 BLAZER 

V. 

DEPAR'l'.MENT OF PUBLIC SAFETY 
. ' . 

FI~AL DECISION AND 
NOTICE OF ENTRY 

Dl 23-0ll 

After reviewing the record and the proposc:d decision of the Hearing Examtner in this matter, 

IT IS HEREBY ORDERED that pursm.lllt to SDCL 1'-26D-6 the Hearing Examiner's 
proposed decision dated April 13, 2023, is adopted in full and shall be effedive ten days after 
havir.g been received by the petitioner or ten days after failure to accept delivery as prov:dcd 
by SDCL 1-26-32. 

IT IS FURTHER ORDERED that the Proposed Order of the Hearing Examiner regarding 
DonaJd Wi.lliam Blazer be aftir:'ned. Mr. Blazer' s commercial driver 's Eccnse/pri vilege ~hall 
be disquttlified for life. . . 

If you have not ah'eady, you are required to surrender your South Dakota Commercial 
Driver's License to this office. It is a Class 1 misdemeanor to be in possession of an 
inval.id driver's license/permit (8DCL 32-12-67, 32-12-68). Enclosed is a self-addressed, 
stamped envelope for your use to rel.urn your driver license. Alternatively, you may surrender 
it at a South Dakota exam stali'un and apply for a South Dakota non-commercia: driver's 
license. _Please refer to the enclosed brochure for the identification documents you will bec: 
rcqu.ired to present if you wish to apply for a non-commercial driver's license. The application 
fee is $28.00. · · 

NOTICE OF ENTRY 
PI. ,EASE TAKE Jl:~j that this Final Decision was d·Jly issued and entered on the 

r:JJ.i'l day of_ . .. ____ , 2023. 

Parties are hert:by advised of the right tn fur1her appeal the final decision to circuit court 
within thirty (30) days of receiving such decision pursuant to the authority of SDCL Chapter 
1 "26. . 

--~--------=--- --~--:::~-
0 1 I roers 

Pro gr m Director 
Department of Public.: Safety 
Driver Licensing 
I 18 West Capitol 
Pierre, SD 5750 I 

Filed: 5/26/2023 8:23 AM CST Edmunds County, South Dakota 22CIV23-000024 
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SOUTH DAI\OrA 

DEPARTMENT 
OF Pt rm.re SAPP.TY 

prevention - protection - enforcement 

DRJVEn Lrr.:NSlNG 

AFFIDAVIT OF MAILING 

I, Rhyt:nn Absher, being sworn, state that on lo -d~f i:,_5 , 1 served a true 
and COlTCCt copy of the Proposed Decision, Findings of F ct, Reasoning, Conclusions of 
Law, Proposed Order, and Fir.al Decision and Notice of Entry by US mail, first d ass, 
postage pi·epaid to the pa11ics listed below. 

'?JP, ~ ___ ;!:) ·~~&!~&(.~--
Rhyenn Absne;-, Program Assistant I 
South Dakota Department of Public Safety 
Driver Licensing Program 

BRANDON TALIAFERRO 
PO IJOX 287 
ABERDEEN, SD 57402 

RYAN DARLING 
OFFICE OF HEARING EXAMINERS 
523 E/\ST CAPITOL AVF 
PIERRE, SD '5 7:50 I 

U.S. Postal Service"' 
CERTIFIED MAIL® RECEIPT 
Domestic Mail Only 
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STATE OF SOUTH DAKOTA 
OFFICE OF HEARING EXAMINERS 

DONALD WILLIAM BLAZER 

V. 
PROPOSED DECISION 

DPS-DI 23-011 

SD DEPARTMENT OF 
PUBLIC SAFETY 

An administrative hearing was held in this matter on March 10, 2023. 
Petitioner/licensee, Donald William Blazer (Blazer), appeared and testified at the 
hearing. Blazer was represented by attorney, Brandon Taliaferro. The Department of 
Public Safety (Department) was represented by Jenna Severyn. The Department had 
witnesses, Rhyenn Absher and Tyler Woodside. Based on the evidence, the arguments 
of the parties, and the law, the Hearing Examiner enters the following Findings of Fact, 
Reasoning, Conclusions of Law, and Proposed Order. 

ISSUES 

Whether the Department of Public Safety has the authority to disqualify Blazer's 
commercial driving privileges for life because he refused to submit to a chemical test? 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

FINDINGS OF FACT 

Blazer currently lives at 13221 371 st Avenue in Mina South Dakota. 

Blazer has a commercial drivers license (CDL). The number is 00196847. 

On or about January 10, 2014, Blazer received a citation for driving under the .· 
influence. 

Blazer was convicted of driving under the influence on March 27, 2014. 

This was his first offense. Blazer's CDL was disqualified for one year, effective 
March 27, 2014. 

On or about December 29, 2022, Blazer was involved in two vehicle crash. The 
State Trooper smelled the odor of alcohol on Blazer. He admitted to drinking four 
beers. The State Trooper initiated a PBT test, and the result was .102%. 

The officer read the implied consent instructions and asked Blazer to do a 
withdrawal and chemical analysis of his blood. Blazer replied, "I do not want 
anything drawn from me". 

Blazer refused to submit to a chemical analysis . Blazer was given the Miranda 
Warning and refused to speak. Later a warrant was obtained, and a blood test 
was taken. 

The Department sent a "Notification of Withdrawal of Driving Privileges" 
letter to Blazer on January 5, 2023. The letter stated that Blazer's commercial 
driver license and privilege were to be.disqualified for life. The effective date of the 
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disqualification was to be January 20, 2023. 

10. Blazer filed a timely appeal of the determination. 

11. Any additional findings included in the Reasoning section of this decision are 
incorporated herein by this reference. To the extent any of the foregoing are 
improperly designated and are instea9 conclusions of law, they are hereby 
redesignated and incorporated herein as conclusions of law. 

REASONING 

Blazer was convicted of driving while intoxicated on March 27, 2014. This was his first 
offense and his CDL was disqualified for a year. SDCL 32-12A-36( 1) provides that any 
person is disqualified from driving a commercial motor vehicle for a period of not less 
than one year if they are convicted of a first violation of driving or being in actual 
physical control of a commercial or noncommercial motor vehicle while under the 
influence of alcohol, or any controlled drug or substance, in violation of§ 32-23-1. 

Then on December 29, 2022, Blazer refused to submit to a chemical test. SDCL 32-
12A-36(5) provides that any person is disqualified from driving a commercial motor 
vehicle for a period of not less than on~ year for refusing to submit to a chemical 
analysis for purposes of determining the amount of alcohol or drugs in that perso11's 
blood or other bodily substance while driving a commercial or noncommercial motor 
vehicle in violation of§ 32-12A-43 or 32-12A-46. This was Blazer's second major 
offense. 

SDCL 32-12A-37 states that any person is disqualified for life for the commission of two 
or more v iolations of any of the subdivisions specified i11 § 32-12A~36, or any 
combination of those subdivisions, arising from two or more separate incidents. The 
department may adopt rules, pursuant to chapter 1-26, under which a drsqualification for 
life under this section may be reduced to a period of not less than ten years. 

In this case, Blazer committed two violations of SDCL 32-12A-361
, driving under the 

influence and refusing a chemical test. The evidence did show that Blazer was read the 
implied consent instructions and then refused to take a chemical test. The law 
specifically states that a person is disqualified for life for two or more violations. The 
South Dakota Legislature took a step to ensure that commercial drivers could not 
escape the consequences of a serious traffic violation and still hold a CDL. Therefore, 
Blazer's commercial drivers license must be disqualified for life. 

CONCLUSIONS OF LAW 

1. The Department of Public Safety has jurisdiction over the parties and subject 
matter of this appeal. The Office of Hearing Examiners has authority to conduct 
the appeal pursuant to the provisions of SDCL 1-26D. 

2. Any Conclusions of Law in the reasoni11g section of this decision are incorporated 
herein by reference. To the extent any of the foregoing are improperly designated 
and are instead findings of fact, they are hereby redesignated and incorporated 

1 The South Dakota laws are very similar to the Federal laws. See 49 CFR 383.51. 
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herein as findings of fact. 

3. Blazer's commercial driving privileges must be disqualified for life. SDCL 32 
12A-37. 

PROPOSED ORDER 

It is the proposed order of the Hearing Examiner that the determination of the 
Department of Public Safety be affirmed. Donald William Blazer's commercial drivers 
license must be disqualified for life. 

Ry P. 
Office of 
523 East apitol Avenue 
Pierre, SD 57501 

CERTIFICATE OF SERVICE 

I certify that on April 13, 2023, at Pierre, South Dakota, a true and correct copy of the 
proposed Decision in the above-entitled matter was sent via U.S. Mail or Inter-Office 
Mail to each party listed below. 

·(l \ .0 ~~ tr\~ 
~elland 
Legal Secretary 

DONALD BLAZER 
13221 371ST AVE 
MINA SD 57541 

JENNA SEVERYN 
PO BOX 1174 
PIERRE SD 57501 

BRANDON TALIAFERRO 
PO BOX 287 
ABERDEEN SD 57402 

JOHN BROERS 
118 WEST CAPITOL AVE 
PIERRE SD 57501 
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Hutson, Jean (UJS) 

From: 
Sent: 
To: 

Sommers, Judge Richard 
Monday, August 28, 2023 9:16 AM 
Hutson, Jean (UJS) 

Subject: FW: [EXT] Donald Blazer v SD DPS, 22Civ23-24 (Administrative Appeal) 

Please file these emails. 

From: Sommers, Judge Richard 
Sent: Thursday, August 17, 2023 11:57 AM 
To: Brandon Taliaferro <taliaferrolawfirmpc@yahoo.com> 
Cc: Jenna Severyn <jschweiss@pirlaw.com> 
Subject: RE: [EXT] Donald Blazer v SD DPS, 22Civ23-24 (Administrative Appeal) 

IB' I -;-_ , -- ., D 
AUG 2 8 2023 

ED JUDICIAL S'(STEM 
SQUi'H OAKOTAUN~IFI COURT 

sTttCIRCUI~ . _ 

lly 

Counsel as you didn't request oral arguments in this matter, I want your input on State v . Richards, 378 N.W. 2d 259 
(1985) wherein the Supreme Court did rule that a breath test was a chemical analysis. Neither of you referred to this 
case in your briefs. Mr. Taliaferro please respond within a week from today and Ms. Severyn you have one week after 

that. 

From: Brandon Taliaferro <taliaferrolawfirmpc@yahoo.com> 

Sent: Tuesday, July 25, 2023 9:09 AM 
To: Sommers, Judge Richard <Richard.Sommers@ujs.state.sd.us> 

Cc: Jenna Severyn <jschweiss@pirlaw.wrn> 
Subject: [EXT] Donald Blazer v SD DPS, 22Civ23-24 (Administrative Appeal) 

Judge Sommers and Counsel: 

,\ trachcd, please find courtesv copies of the following: 

1. ,-\ppellant's Brief; and 

2. \ppellanc's Reply Brief. 

Thanks, 

Branuon 

Brandon M. Taliaferro, Esq. 
TALL-\FERRO LAW FJRM, P.C. 
P.O. Box 287 
Aberdeen, SD 57402-0287 
(605)-681 -5920 
(605)-262-0829 (fax) 
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STATE OF SOUTH DAKOTA 

COUNTY OF EDMUNDS 

STATE OF SOUTH DAKOTA, 

) 
§§ 
) 

IN CIRCUIT COURT 

FIFTH JUDICIAL CIRCUIT 

22 CN23-24 
THE DEPARTMENT OF PUBLIC SAFETY, 

Appellant, 
v. 

DONALD WILLIAM BLAZER, 
Appellee. 

NOTICE OF APPEAL 

To: DONALD WILLIAM BLAZER, and 
Brandon M. Taliaferro, Attorney for Appellee. 

Please talce notice, that the State of South Dakota, the Department of Public Safety, 

appeals to the Supreme Court of South Dakota from the Circuit Court's Memorandum Decision, 

filed and entered on the 20th day of September 2023. 

October 19, 2023. 

R. Severyn 
ial Assistant Attorney General 

206 W. Missouri Avenue 
PO Box 1174 
Pierre, SD 57501-1174 
605.224.0461 
j severyn@pirlaw.com 

Attorneys for Appellant 
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STATE Of SOUTH DAKOTA 

CfFIC:c;: OF HEP..RI N'.J EXAEII\ ES.S 

DONZ\::., :) 'NI LLIZ\M BLT\ZER, 

1?2 t ::'_ ticLe r, 

- vs -

SOUT'--: -:JA"CO'J'A DE l?N'.TMENT 
OF l?DBLI~ SAFSTY , 

Transcri~t of Heari~g 
March 10 , 2 023 

2 : 0 5 p . m. 

A P P ~ A k A N C E S 

BRANDON TALI AFERRO, 
appearing on beh a l f of the [etit ione~; 

,T~NNA n~v,,fffN , 
cl ppearing o n b ehal f o f the Respondent. 

ReporteJ ty C]-_erl McComsey Wl t-': ler, RPR, c::;-:i:;'. 
~)reci.':' ion l\ f'p o rting , ;~13 : ,o uth M2. ir_, '.lnic:a, :: ll 

cwi tt l er@vencu recomm. ne t 
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I 1-.i D E X 

RES20NDENT WITNE SSES 

TYL::;R 'v"JOODSIDE 
:Jir e cl_ Ex 2rnina t::'_o:t ty Ms . S eve .:. yn 
Croos - Exilrn::'_nnti~ n by Mr. T~ Li il tcrro 
Redirect Exa~inat i on by Ms. Severy~ 
Re cross -Examination by Mr. ~ ali2fer r c 

RHY ::; Nl..J A3SHER 
:Jir e ct Ex 2.rnina t::'_o:, t:y Ms _ S ev·e .:.·yn 
Cross - Exa rn ::'_ nat i on by Mr. Tilli af erro 
RE:;direcL Ex a:·r1ina t ion by Ms . Se v eLy: t 
Recro ss - Examina tion b y Mr . ~ aliater r c 

2E~ITIONER WITNESSES 

:JONAL[, BLAZER 
:Jirect Ex arninat::'_ o~ t y Mr. Ta liafe rr o 
Cro os - Exilm::'_ nnti o n by Mc . Sever yn 
Red irect Exa~inat i on by Mr . Ta li a~er=o 

2AGS 

8 

19 
21 

2.3 
30 
3,; 
36 

2AGS 

J S 
4 1 
45 
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there? 

71--iS WITNESS : :• m 2 bas ic patro ~ on the 

h i ghw2yc , cou r. ty rc2da ~n the nberde en area , ha~dlc 

trctti~ 2ntor c cmcn t , JUI i nvcctigutjnn , ~=ach 

i 1rv es t i cat i o n . 

ADMINISTRATIVE ~AW JUDGE : Ok ay . Ms . Seve.:::y:,, 

quest io r.s. 

'! es . 

DIRECT EXAMINA~I ON 

B Y MS. SEVER:'!< : 

Q. Trooper Woodcide , hew long have you worked in yoJr 

capacity as a s~ate t r ~ope r ? 

A. 

A. 

Q. 

A. 

We r e y o u on du ~ y the nigh-=- o f Cccc~b ar 28 , 2022 ? 

r es , _ vr a s . 

Do you r eca ll w~at h appene d -=- hat evening? 

At 2 ppr ~x i~2 t e ly 22 1 5 hours I w~s out o~ pa tr o l. 

Brown Coun -=- y ::Jia9ut ch ( :r. aucib l c) a :::u l l for a 

two - vehi c 2 ir.j L ry ~ rash tha t nc c u r r2d near m~ lP mar~e r 

2 8 0 C, :1 U . S . 1 'J I respo r. dec t o that crast. 

When= a=rived on sce n e _ seen t here was a ~ercede z 

SUV i~ -=- he ~idd l e cf -=- he roc d that t ad frcnt end damage . 

8 

25 in the cra □ h tad conti nued we □ t bc Jnd a f ter the c r u sh . S o 
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9 

when I ar=ived on sce~e I made cont act wi t h th e d= iver of 

t h a t S UV, ~ade silre s t e was a l l r~g t t. 

Since there was no o ther Ln~~ □ o n the scene pri o r to 

veh icl e so t he r e wasn 't a n y se conda=y a ccidents . Whi l e I 

was tal~ing to that dr ive r t o ge t her i n ~crma tion t o f:'.r_d 

ou ~ □ or~ of he r □ idc of ~ he s to ry f o r wha ~ happe ned in 

t h e a c cider_t , a passercy s t opped b y me a n c e xp l ai n ed to 

me tha t th e o ~her vehic ~e ir_vclved in th e crash was 

probably approximat ely abo ut a h a lf - mi l e wes t c f t n e 

scene o r_ U . S . 12 , a~d he s ta ted th n t t~ cre wa s nobody 

in:::;l d e ~ he veL lcle . 

A,;ra i n , sc o ·ice Lhe amb u la r_ :..;e d r r:'.ve'..i u n Lhc scene , I 

let tj e driv e r and passeng e r f r o ~ ttnt ~c=ccdez SUV go in 

th e r e , ob~ain e d a 03~ from t e = , r e s Ll t s ::_r_ ze r es . 

The ::leput y ( In aud ibl e; :::drnuncis Cou rily Sher iff's 

Q~f ice and Depu~ y (I naud i b l e ) o f t he Browr_ Coun ty 

Sheriff' s Office wer_ t up t o where ttc e ther vehic l e ~hn~ 

was rlr iven oy -- l a t e r rl i scover erl tc be rl ~ive n by 

\1 r . Do n a. l d B l a z e r , De p u t y ( I n a u d i b l e ) h ad s e en t ha t ~ h e r e 

was foo t pr i~ts ~ro~ t t e ve hic~ e that wen t ir_ to t he di t c t 

~u~ o~ ~ he -- ttnt wcr_t ~ o th e ra i l r~ ad th~t was j u□~ 

n o r~h at U . R. l ? . 

!-: 'cc [o:'..l:,wed Lh em dnd he c ame ln cor1 La c L ,.r i ch 

~r . B l nz c r ~nd tc b r~Lgh ~ h im b nc k t ~ h i s veh :'. cl e anc 
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t h at's whe re ~ep uty Ri ce ha~ placed M=. Blazer in 

handc~ff s a ~ d ha d t i m decain e d a nd tad him i n the back 

oea t of hie patro l vct i c l c . 

t ha t ~ e was tt e driver , ~hat he ha d =c~ sumed al coh o -'-i= 

10 

Wt en h e opened th e cage t o his patrol veticle 

oo I could t alk t o Mr. Blaze r I cou l d one ll th e cdor of 

an a l cohoi i= bev erage =omin ~ ±rorr his pe r son . And t t_en I 

had hi □ =ome in --

I p l aced h im~ ~ t~e cage of my pa ~ r ol vehic l e . 

Agcin I aokcd h im how ~uch alcohol tc h ad 2onou~ed . He 

I ob l ci _'._ !led a 20? frum h lm . The 

.cesu_'_L Wds .102 µ e .c c eLL . I cidvi se d him Lha l I ' d be 

plcci~g h i m u rder arres t fo r CUI. I =an h i s dr iver's 

license th~ough Jta ~ e ltad i o commun i ca tio ns, ve ~ ified tha t 

h e had a va lid dr~ve r ' s li c ense. 

I d i scove r ed t~ a t he was a CDL , commerc i a ~ d rive r ' s 

licence, ho l der □ o I rcc1d h im the i mp_'_ i cd 2onoc n t cc1rd 

tor a c-:onrrer c ii, I :J - iver ' .c; li. cen.c;e h o l d e r , 'l. r_d at t ne 2nc 

J _ t ha t he r efused th e bl oo~ dr aw . 

After that I tra nspcrted tim to tte Brown Coun ty 

Jc1i l. nt ~ ~e Brown Coun c y Jc11 l I obtc1 i nec a sccrc~ 

Lhe blo o d '='c.riple fron M.c . Bla ze .c . The b l c o d samp l e ~ds 

Then af t er the b l ~od d rc1w hG was re l cc1aed to 
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t h e j c.i l s ~ c. f f . 

Q. T r oop er Woods i de , wh a t i s th e r e a s oni~g b e hi n 6 d o i n g 

b o t h t h e b r e a~ ha l yzer test a nd the blcod wi~ hd r a w ? 

The PB T ' s J J □ t t o ~c ~ ti rn t ha t t ra m rr. y c ~s c r vct inn s 

~~ M=. Bla z er t~at ~ e had, i n f act, ~e en c o ~ sumi ng 

a lco h o li 8 b ever a ges . The b l o od d r a w I ca ~ sen d o f f ~ o 

t h e S t a c e Eea l th L ab i n ?i e rrc, S o u~ h Da k c t o . 

t es t t o r t h e blood al co hc l c onten t . 

It ' ;:, a 

Q. ~i d vou su~mi t a n~tice of r e fu sal to s ~brr.i t to ~ 

che ni c a l a ~ a l y s i a b y a C~L ~ol d e r i n t ~ is ~a tter ? 

1\ . Y e □ , = di d . 

':ou r Hc no r , l e t th e rf::'ccr d r efl ec t 

L h 2. L L h 2. t ' :c; ma r k e '..i d L ::J d (=' e 4 d :, :i S o f 1, h a _ L a ;::, b e e : 1 

en t c ~ ed as Ex ~ibi t n i n t c t h e r sco rd. 

( BY MS . s ::; v~k.Y N) ~ rocoe r Wc o da ~d e , whc de yo u 

s u b r.·1i t ~ h ::. s t u ? 

A. I t would be t he De p ar t men ~ of Pu bl i c Sa f e t y C f f i ce 

o ~ D~ i vcr ~i ccn c i ng . 

Q. At what p oi:-1 t o i rl yc:i s..1bmi t . t h i s? 

A. Th i s e v en t h appened o n th e 28t h. I s~bmit ced i t o n 

Dece rr.ber 29 . 

Q. Is i t your cbli got i o n t o submi t th i s whether 

A . 

Q. 

( In a u d i bl e ; ye:s . 

~ id you a l □ c rr. a k e a rcpor~ of t ~::.s in c ::. dcn~? 
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B Y MS. SE'IER':F : 

Q. Mr. Bl a zer, do y o u r eca ll dr i nk i n g t he nig ht of 

Decerr.be r 28 , 2 02 2? 

Q. Do y o u r e call a drr.i t ting to ~ a w e n fo r cemen t t hat yo u 

h ad h a d a pp roximat el y f o Lr alcohol ic beveraGes ? 

A. Ko . 

Q. Weil , since ye ~ a d ni t ted ~ o r errenber~~g drinking 

that ~iqht , is i t ~ossible v~u d i dn ' t = e □e~ber anyth i n q 

e l se becauEe y ~L ' d been dr i ~ki~g? 

1\ . 

Q. 

Ko . 

Do you remember telllnq ti-'? of.::lcer to s t op r,c;cidlnq 

yo u y o u r Mir a ~d d Rl g h~ 3? 

~id you =evi ew t he v ide o l 

A. 

41 

Q. ~i d you see y o ~r se l~ c l ear l y refu se t o su~ mit to the 

chc nic u l t ea t? 

A. 

Q. You wa ~ched t he v ide o, bu ~ ycu d~ d ~' t hea r yo ur se l ~ 

refuse ~o submit to t te chemi cal t es t ? 

1\ . The brcuth tee ~ . I rcrr.cmbcr the breath -- do i ng t he 

Q. And I ' rn 11uL ds'<:inq you '"h a t yuu remeirbe r . I ' m 

ac~ i ng yo u who t you watctcd i n t he video . Do you 
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42 

reme~ber seeing yourse lf in th e v i deo =efuse t o s~bmi t ~ o 

t h e cjemi ca l t es t ? 

A. 

Q. 

A . 

l<o . 

I w a tc ied it, but tte re's a l o t ~ f sta ti= and st ~f~ 

t h at was b ei n g played ove r th e v id ee wten you wa t ej i t. 

Q. Do you r ecall eve r ybody else t e 3 t i fyi~g t od ay t h a t 

t he y cl early h eard you retuse to submi t to t he c he ~ica _ 

A. 

Q. 

Yes . 

~i d y ou he n = teotine n y to d ay that stntucory 

au t horl ~y i.s gl•.;en t :, the Cepar t rre nt t c d i':iccua ll fy your 

cornnercic1. ::_ drivi riq privil eqe::: l> ec2.usc:! yuu r efus 2'..i Lo 

A. 1 hav e h e ard that . 

Q. ~ id y o u =eceive t~e packe ~ t h at we wen t t hrough at 

t oda y ' s h ea r i ~g? 

Q. 

A. 

Q. 

J i d yo,_i - ev i e w t hP r,ac ket? 

Yes . 

~ id you see the st a t~t e s ~ha~ provide t ~e Depar~ment 

wi th the aL t hor1 t y to d~~quo l 1fy yo~r conmc r 2~al dr~vin~ 

p r j v i I Pc; 2 s i t yo Ll ::: P t 1: s e t_ o s 1 i h m i t t :i t he :::: i--- 2 rn i :: a 1 t 2 s t ? 

A . 

Do you understa n d t ha t yoL do h ove a pr i o r 
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convicti on on you r re c~rd =or a DWI? 

Yes . A. 

o. Do you unders tand that r e f us i ng to ta\e a chem~ cc l 

a s ig~ifica n t ~~fense in th ese m~L le rs ? 

A. I didn't refuse a chemi8al test. I too k a 

brcat~ alyzcr t es~. 

Q. Do y o u recal l t earing t e scimcny tcday t ~ a t t hose 

tests are not ·.:,,r:e i n -:: he same? 

A. 

Q. 

Ye a n. 

S o by aubmit t i~g to a b r eotholyzer t e □ t do yoL 

u n de .:. sLd-id t ha t th e c l-: eml c al t es t is a separa t e t est? 

A. 

A. 

Q. 

A. 

I\nd why no t ? 

~he l aw doean ' = sa y th a t. 

What does t~e la w say , s ~ r? 

Cnd e r J 2 -- hang on~ mi n~ t e . Und e r 32 - 1 2 - 36 u n d e r 

5 , rcf u cing to submit t o a chcm~ cc l o n c lys i o fer the 

r,urposP o t cJPte :::- mi n i ng t r.P- ;=imcun t o t ;=i i. coho ! ( Tn au,jib.l P ) 

blood or ot~ e r bod il y s u bs t ance . 

43 

21 Q. ~ oes tf a t s p ecifi c s u b seccio~ add :::- ess a b r eatt t es t ? 

22 

f" ) ' .) 
/ .. : 

2 4 

25 

"A . 

Q. 

A . ( In a udible:;; . I L ~ay ~ l he other bodi~y ~ub s tance . 

~id yo u h en:::- y o ur a t to rney q Lcs t ~o~ Mo . Abs her o ~ 
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Electroni~ Code of Federal Regulations (ecrn: Title "9 subtitle 13 Chapter 'II Su:ichapter B Par: 383 

§J83.51 Disqualification of drivers, 

(a) General. (1) A person requirec to have a CLP or CDL who is disqualified must not drive a CMV. 

(2) An employer must not knowingly allow, require, permit, or authorize a driver who is disqualified 
to drive a CMV. 

(3) A holder of a CLP or CDL is subject to disqua!:ficat'on sanctions designated in paragraphs (b) and 
(c) of this section, if f1e ho:der drives a CMV or non-CMV ano is convicted of i::he violations listed in those 
paragraphs. 

(4) Determining first and subsequent violations. For purposes of determ ining fi rst and subsequent 
violations of the offenses specified in this subpart, each conviction for any offense lisi::ed in Tab les 1 
t:1rough 4 to this section resulting from a separate incident, whethe.~ committed in a CMV or non-CMV, 
must be counted. 

(5) The disqualification period must be in addition to ,:iny other previous periods of disqualification. 

(6) Reinstatement after lifetime disqualification. A State may reinstate any driver d·squal!fied for life for 
offenses descr:bed in paragraphs (b)(1) t hrough (8) of this section (Table 1 to §383.51) aftet-1 O years, if 
that per5on has voluntarily entered and successfully completed an appropriate rehabilitation program 
approved by the State. Any person who has been reinstated in accordance with th is orovision arid W"IO is 
subsequently convicted of a disqualifying offense described n parc1graphs (b)(1) through (8) of this 
sectior: (Table 1 to §383.51) must not be reinstated. 

(7) A foreign commercia driver is subject to disqualification under this sub pa rt. 

(b) Disqualification for major offenses. Table 1 to §383.51 contains a list of the offenses and periods 
_ For which a person who is required to have a CLP or CDL is disqualified, depending upon the type of 
vehicle the d~iver is operating at the t ime of f1e v'olation, as follows: 

htt Js:/ (www.ecfr.gov/cgi -bin/ret rleve ECF R 7gp~1&t','= HTML&h= L&mc=trL e &=PA.:n & n=pt49. 5.38 3 llse49. S. 38 3 _:51 
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! . lfa ddver 
operate.~ a motor 

vehicle and is 
convirtecl of: 

li'o t' a first 
conviction or 
refusal to be 
tested while 
operating a 

CMV, a person 
requfred to have 

11 CLP or CDL 
and a CLP or 
CDL hokle1· 

niust be 
disqualified 

from operating 
a CJWV for 

TABLE 1 TD §383,51 

For a 8econd 
F or a first conviction or 

conviction or< rcfttsal to be li'o1· a second 
refusal to be tested in a couvictlou or 
tested while separate lnddcnt refusal to he 

operating a CMV of any tested in a 
For H first trll.11/Jporting· cC1mbination of separate incident 

con\'iction or hazal'dous offenses in this of any 
l'cfusal to be materials as Table while combitrntion of 
tested while defined in §383.S, operating fl offenses in this 
operating II a person C'1V, a person Table while 
non-CMV, a required to have required to have operating a non-
CLP or CDL a CLP or CDL a CLP or Cl>L ClVIV, a CLI' or 

holder must be and a CLP or aud a CLP or CDL holder 
disqualified CDL holder must CDL holder must must be 

from openiling be disqualified be disqualified disqualified 
a CMV for from operating a from opcroting a from operating a 

* * * CMV for * * * CMV for* " * CMV fo1• * t, ··• r-- -----1----~--1-~----------·-
(1) Being under 1 year 
the influence of 
alcohol as 
prescribed by State 
law* * * 

(2) Bcir:g under 1 yem· 
the influence of a 
controlled 
substa.'.1.ce "' * * 

(3) Having all 

Fllcohol 
concentration of 
O.G4 o~ greater 
while operating a 
CMV * * '1 

1 year 

I year 3 years Life '..,ifo, 

.. .... ·--+-------, 
3 years Life Lifo. 

Not applica'::,Je '3 yer.rs Life Not applicable. 

·f--------t------t-----------·····-" .... , ...... ----- - ---------1 

( 4) Refusing to 1 year 1 year 3 years Litt~ Life. 
l~ike an alcohol test 
as req nired by a 
State or 
uurisdict:ion under 
its implied co:iser.t 
lc.ws or regulations 
.~,s defined b 
§383.72 o:'thb 
part * * * 
f--- - ----+------;--------t--·- -- ·-- ·•----·-+--~--~--t---'--'-------1 
(5) Leaving the 
scene: of an 
accident* * * 

I year 1 year 3 years Life Lifo. 

'------------'-----....... ... -.. -+. -------'---------------'-------,--~ 
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§ 384.216 Second offenses. 

' (a) General rule. The State must disqualify for life from operating a CMV each person w ho is cotwicted, as def ined 

in§ 383. 5 of 'this subchapter, in any State or jurisdiction, of a subsequent offense as described ii'. Table 1 to § 
383.51 of this subchapter. 

- (b) ·_ Special rule for certain lifetime disqualifrcations. A driver disqualified for life under Table 110 § 383 .51 rr;ay be 

rein staled after 10 years by the driver's State of residence if the requirements of .§ :3835'1 (a)(6) have beer. met. 

{67 rn 49762, July 37, 2002; 78 FR 58480, Sept. 24, 2013] 
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§ 384.231 Satisfaction of State disqualification reqniremcnt. 

(a) Applicability. The provis'ons of§§ 

::384.203. 384206(b), 384.210, 384.2"13, 384.2"15 through 384.219, 384.2.21 through 384.224, and 384.231 of this 
part apply to the State of Ii censure of the person affected by the provision. The provisions of§ 384.27 D of this 
part also apply to any State to which a oerson makes application for a transfer CDL. 

{b) • Required action -

: {1) I CLP or CDL holders. A State must satisfy tr.e requirement of this subpart that t he State disqualify a person 
· · who holds a CLP or a CDL by, at a minimur-1, disqualifying the pe,son's CLP or CDL for the applit:able period 

of disqualification. 

• (2) A person required to have a CLP or CDL. A State must satisfy the ,equi~ement of this subpart that the State 
· disqualify a person required to have a CLP or CDL who is convicted of an offense or offenses necessitating 

disqualification under§ 2J83SI ofthis subchapter. At a minimun1; the State must implement the :imitation 
on licensing provisions of§ 384.210 and the ~imir:g and recordkeeping requirements of paragraphs 
(c) and (d) of this section so as to prevent such a person from legc:lly obtaining a CLP or CDL from any 
State during the applicable disqualification period(s) specified in this subpart 

. {c) : Required liming. The State must disqualify a driver as expeditiously as possible. 

· (d) · Recordkeeping requirements. The State must conform to the requirements of the CDLIS State Procedures 
· · Manual (mcorpo1·ated by :eference in q 384. '107{b).) These requirements include the maintenance of such driver 

records and driver identificafon data on the CDLIS as the FM CSA finds are necessary to the irnplcmcr tation and 
enforcernent..of the disqualifications called for in§§ 384.2·15 through ag4.2·19, and :,84 221 through 384.2.?4 of 
this part. 

[67 FR49762, July 37, 2002, as amended at 73 FR 73126, Dec. 1, 2008; l6 FR 26896, May 9, 2011] 
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SOUTH DAKOTA UNIFIED JUDICIAL SYSTEM 

CASE SUMMARY 
CASE No. 46CRI14-000022 

STAT!<: OF SOUTH DAKOTA vs. DONALD WILLIAM 
HLAZi<:R 

Location: Meade 
Jllciciat Office:·: Strawn, Eric 

filed on: 01/13/2014 

CAS!i INFORMATION 

Ut'fonse CitRtion 
Plaintiff: STAT!•'. OF SOUTH DAKOTA 

Statute Deg 

32-23- Ml 
2 

Dat~ Case Type; Criminal Cil'cuit 

I DRIVINCi IJNDRR INFLU3NCE-IS'I' 017072 
OF 

01/J 012014 Case 03/27/2014 Terminnted 
Status: 

Statistical Closut'es 
03/27/2014 'l'e·min~t-xl 

l'lnintiff 

Defondnnt 

DATE 

01/13/2014 

01/:3/2014 

01 / '.3/2014 

01/21/2014 

()J/301201·1 

0 l/30/2()14 

81130(2014 

~2il ll/2014 

J3127/20 l 4 

03/27/20[4 

03/27/2014 

U3/27/20 I 4 

PARTY fl'i.F'ORMAlIO:'I 

STATE 01• SOUTH DAKOTA 

BLAZER, DONALD WILLIAM 

E VENTS & OR.0lWS or 'Hit: CotJ !ff 

~TICKET 

~ l'RO13Alil .E CAUS3 

~ BOO'ID 
$500 UNSgOJRF.n 

~ NOTICE Gf APPEAll.i\NCl•: 
A.VD NEQUEST FOR DISCOVERY W/CS 

lnitial/Ari-aig11mc11t (Judicial Oflkcr: 1'a1mc1·-l'crcy, Michelle) 

Pica (Judicial Office!': Palmecr-Pe,·cy, Michdle) 
I. DRIVfNG UN DER ~NFLTJENCE- l ST OF 

Not Guilty 

[j INFOR\1ATION 

Status Hearing (Judic'al Officer· Strawn, E: ic) 

Ch an ~c of Plc8/Sentendng (Judicial Officer: Strawn, Enc} 

Amended l'lcn (Judicial 0111cer: Strawn, Eric) 
I. DIU\/JNG V"IDER INfLl.iENCE-iSTOF 

Gttilty 

Dispositio11 (Judicial Olllcer: Su·awn, E~ic) 
l. DRlVING UNDER INFLUENCb:-1 ~T OF 

Judgment on Plea of Guilty 

Sentence (Judicial Officet·: Strnwo, Eric) 
I, DRIVING UNDER lNFLUENCE-IST OF 

Sentenced 
Condition - Adult: 

1. FIN-F/C DUE, Tl{/\ T Ti I h DEfE:"-1 UANT PAY FINE AND COSTS. , 
OJ/27/2014 • 03/27/2014, Active l)J/27/2014 

L~ad Attorneys 
BORDEWVK, MICHELE, 

605-347-449J(W) 

KINNEY, MAT'fllEW 
Relained 

605-642-214 7(W) 

2, PROB-360, THAT THE DEFENDANT VLOLATE NO LAWS FO~ A 1'1-::~IOD 
OF 360 DAYS., 03/27/2014 - 0 3/22i201 5, Activ1: 01/27120!4 

Fee Totals: 
DRIV11\'G UNUEIZ INFLUENCE-I ST OF 

Pl'onounced Fine$ 3 I 5.00 

PAGE I 01' 2 
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()J/27/2014 

U4i01l2014 

:.J4/03/20J,J 

DATE 

SOUTH DAKOTA ff'IIFIED JUDICIAL SYSTEM 

CASE SUMMARY 
CASE No. 46CRI14-U00022 

To1al Fine$ 315.00 

Court Costs (B:ood 
Test, etc) 
Comt Cosls Class ; 
Misden:eart<'l' + State 
Fine 

Fe~ Totals$ 
Lic~nse Suspension 

Types: Jlt'ivcl"; License 
Revoked 
Tenn: 30 Uays 
Effective: 03/31/20111 
Surl'endered tu Cout: 04/0112.0 JI!. 
Driving Permit 
Commei:t: DL rcvocatio:1 effective on March 31 at .5 prn 
Driving Permit 

lssted 3/31/2014 
ExpirJs 4130/201 4 
Drivin,g Permit Reason: 
Pur;>oscs: Employment or Business 

85.00 

399.00 

484.00 

Driving Permit 11.oms: Sumby (4:00 AM TO 12:00 AM), Monday (4:00 Mvf TO 
12:00 AM), Tuesday (-1:00 AM TO '. 2:0U AM), W~an:sday (4:00 AM TO 12:00 
AM), Thursday (4:00 AM TO 12:UO J\M}, Friday (4:00 A\1 TO 12:00 AM), 
Saturday (4:00 AM TO 12:0G AM) 
Driving Permit Co:11111e:1t: HOURS WILL V :\RY 

Incarceration 
Begins: 03/27/2014 
Total Term: 30 Days 
Lucaliou: Jail 
Suspended: 30 Days 

CLI BLOOD ALCOHOL AFFTDAVIT 

5] RESTRICTED DRJVER'S PERMIT 

QJ JUDGME\JT OF C01' VJCTION 

F'll\ANCIAL i l'IT ORMA"JlON 

Dcfenchlnt BLAZER, DON/\LD WILLIAM 
l'o:al Charges 
To::nl Payments and Credits 
Bll~nc~ Due HS of 01/19/2023 

484.00 
484,00 

o.oo 
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So lJTl·l [) A.K.C)TA I-I I G l-···l VVAY PATilC)L 
Web: dps.sd.gov/ciufo1·r.1•I'l'\1'mt/hlghw,;y, __ patrof/ 

CE1S{~ f\J.su·n,11ive l,:ir HP:?2{)0613 7:LCF;t ('.l. ;:i1;:;•9•;,!;! 
17;;~8) 

Primary Report By Tyler Woodside, 12/29/22 17:28 
Blazer DUI Arrest Report 
Case #HP22006671CR 
Typed By Tyler Woodside 

On December 28, 2022 at approximately 2215 hours, Brown County Dispatch aired a call of a two vehicle injury crash 
that occurred near .VIM 280 ori US 12. They advised that one of the vehicles involved in the crash had left the scene 
and was continuing to travel westbound on JS 12. I advised Brown County Disoatch and State Radio Communications 
that l would be en route. Brown county Dispatch advisfd that they had deputies responding to this call as well. I 
arrived at MM 280 on US 1.? at approx·mately 2219 hours. Upon arrival, I saw a black Mercedes Benz ML 350 bearing 
South Dakota license plate number; 3C7267 in the eastbound passing lane with it's hazard lights on. I also noticed that 
there was an SUV parked on :he shoulder of the westbound lane e.nd that there were three people standing outside of 
the vehicle. I parked behind the Mercedes in the road and exited my patrol vehicle. 

I 11ade contact with the three individuals standing by the SUV on the shoulcer of the highway. One of them stated that 
she was the driver, the other s'.ated that she was the passenger and the other drove upon the cr11sh scene and 
stopped to ct1eck on them. I asked the drive: and passenger if they were alright and they s:ated :l1at they were. The 
driver was on the phone with her mother and she advised her daughter that she should be evaluated by the 
Ambulance Crew. I asked Brown County Dispatch if they hacl an ambulance en route and they stated that they did. I 
identified the driver of the Mercedes as Baela Jolyn East (DOB:08/08/2006) and the passenger as Brooklyn Margaret 
Bohling (DOB: 04/13/2006). I ran East's name and date of birth thmugh State Radio Communications to verify that 
she had a volid driver's license, which she did. I also asked her for the registration and proof of insurance for the 
vehicle and she was able to provide me with botli. I asked East what had happened and she stated that she was 
driving eastbound on US 12 in the passing lane and that a westbound SUV crossed over tile center line and hit her 
vehicle. She stated that she tried to swerve into the driving lane to avoid the other vehicle, but was unable to. She 
stated that the westbound SUV continued driving after hitting her vehicle. Vv'hile talking to East, another individual who 
dr.ove past the scene stopped 11nd ;idvised me that the other vehicle invotved in the crash was just about a half mile 
west of the scene on the shoulder of the road. He s rated that there was no one inside the vehicle. I took pictures of 
East's vehicle as µart uf my crash investigation. Deputies Gavin Wright of the Brown County Sheriff's Office and Kyle 
Couchey of the Edmunds County Sheriffs Office arrived on scene and drove to where the other vehicle involved in the 
crash was parked. I stayed with East and Bohling until the ambulance arrived 011 scene. I obtained a PBT from East 
and 1he result was .000%. Both East and Bohling were evaluated and cleared JY the ambulance crew. 

I then drove up to where the other vehicle involved in the crash was parked and see11 that Depuly Wright had the driver 
of this vehicle detained. Deputy Wright advised me that Deputy Couchey followed footprints in Lhe snow left from the 
driver of the vehicle, from the roadway up to the railroad tracks and later found the driver walking on the railroad tacks. 
Deputy Wright told me trat the individual that l1e had detained adrnitted to being the driver of the vehicle and that he 

was the 0 ·1ly ewe inside the vehicle ci.t the time of the crash. he &"lated that the driver adm1t1ed to having drank four 
beers. I later identified tl1e driver as Donald William Blazer (DOB: 02/13/1967) by his South Dakota driver's license. I 
had Blazer get out of Deputy Wright's vehicle and plaGed him in the cage of my patrol lfehicle. Deputy Wright had 
already placed the driver in handcuffs (checked for fit and double locked). While placing Blazer in the cage of my 
patrol vehicle, I i:xJuld smel l the odor of an alcoholic beverage coming from his person and noticed that his eyes were 
blood~hot and watery. I asked Blazer wh~t he remembered about the crash and he stated that he coddn't remember 
much, I asked Blazer how much alcohol he had to drink and he told me that he had 'our beers. I administered a PBT 
to Blazer at approxirna.ely 2251 hours and the re:mlt was .102%. I did not have Blazer perform Standardized Field 
Sobriety Tests due to the fact that he had fled the scene of the crash. I advised Blazer that he was under arrest for 
DUI. I ran Blazer's name 1:1nd date of birth through Slate Radio Communications lo verify that he had a valid driver's 
license whicl1 h'.l did, I seen :hat Blazer had a commercial driver's license. I read Blazer the implied consent card for 
CDL holoers at approximately 22M hours and he refused to provide a blood sample. I rnao Blazar the Miranda 
Warning at approximately 2255 hours and he invukecJ his rights ai1d was not willing to talk to me. I then got the license 
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plate numbeI· from Blazer's vehicle and took pictures of the dan age. The vehicle that Blazer was driving was a 2007 
GMC Envoy bearing South Dakota L.icense Pla1e number: CHTTRBX. 

At approximately 2300 hours, I le~ the scene and transported Blazer to the Brown County J(lil. Deputy Wright 
remained on scene with Blazer's veh cle until it was towed from the scene by Knight's Towing of Aberdeen, SD. 
arrived at the jail at approximately 2312 hours. While at the jail, State Radio Communications advised me that Blazer 
had one prior DUI. Also while at the jail, I obtained a search warrant from the Honorable Judge Cullen McNeece to 
obtain a blood sample from Blazer. At approximately 0053 hours, I witnessed RN LeAnn Harrell obtain a blood sample 
from Blazer's left arm. The blood sample v✓as sealed and remained in my custody until I deposited it at the Aberdeen, 
SD Post Office at approximately 0105 hours, After the blood draw, Blazer was relea.c;ed to the Jail Staff. 

Blazer was issued a citation for DUI 2nd Offense (AL•. hul), Leaving Accident Scene- !=ailure to Provide Information and 
:lriving on the Wrong Side cf the Road, 

End of Report 
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PRELIMINARY STATEMENT 

References to Appellee Donald W. Blazer will be "Blazer." References to 

Appellant State of South Dakota Department of Public Safety will be "Department." 

References to witnesses will be by last name (i.e., "Woodside"). References to the 

Appendix will be "Appx." References to transcripts and records will be referred to as 

follows: 

Settled Record ........................... . ................. SR 

Administrative Hearing Transcript ..... .... . ............. TT 

Each citation will be followed by the appropriate page number(s). 

JURISDICTIONAL STATEMENT 

This is an appeal from the circuit court's Memorandum Decision, dated 

September 20, 2023, reversing the decision of the Administrative Law Judge. The 

Department filed its Notice of Appeal on October 19, 2023. Jurisdiction is 

appropriate pursuant to SDCL § 1-26-37. 

STATEMENT OF THE ISSUES 

I. Did the lower court err in holding Blazer complied with SDCL 
§ 32-12A-46 when he submitted to the chemical analysis of his 
breath when requested by Trooper Woodside? 

The circuit court held Blazer complied with SDCL § 32-12A-46 when he 
submitted to the chemical analysis of his breath when requested by Trooper 
Woodside. 

• State v. Richards, 378 N.W.2d 277 (S.D. 1985) 

• Stensland v. Smith, 79 S.D. 651, 116 N.W.2d 653 (S.D. 1962) 

• State v Walz., 88 S.D. 262, 218 N.W.2d 480 (S.D. 1974) 



• Peterson v. State, 261 N.W.2d 405 (S.D. 1977) 

STATEMENT OF THE CASE 

This case involves the State of South Dakota Department of Public Safety. 

The Department provided Blazer with a notification of intent to disqualify Blazer's 

commercial driver's license for life following an arrest for DUI in late December 

2022 and an alleged refusal by Blazer to submit to a chemical analysis to determine 

his BAC pursuant to SDCL 32-12A-46. (SR-9-10) Blazer also had a prior DUI 

conviction in 2014. (SR-30-31) Blazer's recent DUI arrest was dismissed as his BAC 

was below the legal limit. (SR-44-46) The Department sought a lifetime CDL 

disqualification against Blazer based on his 2014 DUI conviction and his alleged 

failure to submit to a chemical analysis during his December 2022 encounter with 

Trooper Woodside. 

Blazer requested an administrative hearing and the same was held on March 

10, 2023, before the Honorable ALJ Ryan P. Darling. On April 13, 2023, ALJ 

Darling submitted findings of fact, conclusions of law, and a proposed order 

disqualifying Blazer's CDL privileges for life finding that Blazer failed to submit to a 

chemical analysis as required by the implied consent statute and based on Blazer's 

2014 DUI conviction. (SR-64-66); Appx. 1-3. Based on those two violations, the 

ALJ determined a lifetime disqualification of Blazer's CDL privileges was appropriate 

pursuant to SDCL 32-12A-37. (SR-66) The Department approved the proposed 

order and the same became a final order on April 17, 2023. (SR-67) 
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On April 27, 2023, Blazer appealed to the Circuit Court. (SR-1) Briefing 

concluded on August 26, 2023. On September 20, 2023, the circuit court issued its 

memorandum decision reversing the decision of the AL J. (SR-177-180); Appx. 4-7. 

The circuit held that Trooper Woodside's intoximeter was a chemical analysis of 

other bodily substance and that Blazer complied with SDCL § 32-12A-46 when he 

submitted to the chemical analysis of his breath when requested by Trooper 

Woodside. The circuit also pointed out that Trooper Woodside testified that the 

intoximeter he used measures blood alcohol content. (SR-177-179) 

On September 20, 2023, Blazer filed a Notice of Entry of the memorandum 

decision. (SR-181) On October 16, 2023, the circuit court's order reversing the 

decision below was filed. (SR-187) The Department filed it Notice of Appeal on 

October 19, 2023. (SR-188) 

STATEMENT OF THE FACTS 

In March 2014, Blazer was convicted of a DUI 1st offense. On December 28, 

2022, Blazer was arrested for a DUI. Blazer was involved in a car wreck on 

December 28, 2022 and smashed his head into his front windshield which resulted in 

a severe concussion that caused him to miss work for several weeks. (SR-63; TI pg. 

38, lines 21-25 and pg. 39, lines 1-7). Trooper Woodside requested that Blazer 

submit to a breath test on his department issued lntoximeter. Blazer immediately 

complied. (TI pg. 16, lines 23-25). Trooper Woodside arrested Blazer for DUI. (SR-

38) Trooper Woodside then requested Blazer submit to a warrantless blood draw 

pursuant to the implied consent statute. (SR-38) Blazer said something to the extent 
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of, I don't want it drawn from me. Trooper Woodside then read Blazer his Miranda 

rights. (TT pg. 17, lines 1-4). Trooper Woodside sought a search warrant for 

Blazer's blood. (IT pg. 17, lines 5-8). When the search warrant was authorized and 

presented to Blazer, Blazer immediately complied. (TT pg. 17, lines 9-11 ). The 

criminal case stemming from this encounter in late December 2022 was dismissed by 

the State of South Dakota as Blazer had a BAC 0.70%. (SR-60-62). At the 

administrative hearing, the uncontroverted testimony of Trooper Woodside was that 

a preliminary breath test, using his department issue intoximeter, is a chemical 

analysis that measures blood alcohol. (IT PG. 16, lines 5-22). 

STANDARD OF REVIEW 

This Court's review of agency decisions is the same as the review made by the 

circuit court with no presumption the circuit court's decision was correct. In re 

Jarmon, 2015 S.D. 8, 860 N.W.2d 1 (S.D. 2015). The agency's findings on questions 

of fact will be reversed only when those findings are clearly erroneous in light of the 

entire record. Id. 

Issues of statutory and constitutional interpretation are questions of law. Grqy 

v. Gienapp, 2007 S.D. 12, ,15, 727 N.W.2d 808, 812. This Court reviews the 

interpretation and application of each de novo. See Ibrahim v. Dep't of Public Saft!], 202 1 

S.D. 51, ,12, 956 N.W.2d 799(' 'We review questions of statutory interpretation de 

novo); State v. Goulding, 2011 S.D. 25, ~5, 799 N.W.2d 412,414 ("Statutory 

interpretation and application are questions of law that we review do novo."); Kraft v. 
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Meade Cnty. ex rel. Bd. qf Cnty. Comm'rs, 2006 S.D. 113, ,r2, 726 N.W.2d 237, 

239("Constitutional interpretation is a question of law reviewable de novo."). 

ARGUMENT 

I. THE CIRCUIT COURT CORRECTLY HELD THAT BLAZER COMPLIED WITH 

SDCL 32-12A-46 WHEN HE SUBMITTED TO THE CHEMICAL ANALYSIS OF 

HIS BREATH AT THE REQUEST OF TROOPER WOODSIDE 

A. Blazer's submission to the requested chemical analysis of his 
breath satisfied his obligation under SDCL § 32-12A-46 to submit 
to a chemical analysis 

SDCL § 32-12A-46 provides: 

Any person who holds or is required to hold a commercial 
learner's permit or commercial driver license and operates any 
commercial or noncommercial motor vehicle in this state is 
considered to have given consent to the withdrawal of blood or 
other bodily substance to determine the amount of alcohol in 
that person's blood, or to determine the presence of any 
controlled drug or substance. The chemical analysis shall be 
administered at the direction of a law enforcement officer who, 
after stopping or detaining any person who holds or is required 
to hold a commercial learner's permit or commercial driver 
license, has probable cause to believe that the person was 
driving or in actual physical control of a commercial or 
noncommercial motor vehicle while having any alcohol or 
drugs in that person's system. Any person requested by a law 
enforcement officer under this section to submit to a chemical 
analysis shall be advised by the officer that: 
(1) If the person refuses to submit to the chemical analysis, 
none may be given, unless a warrant for the chemical analysis is 
issued; and 
(2) If the person refuses to submit to the chemical analysis 
requested, the person shall be: 
(a) Immediately placed out of service for a period of twenty­
four hours, if operating a commercial motor vehicle at the time 
of the refusal; and 
(b) Disqualified from operating a commercial motor vehicle 
for a period of not less than one year; or 
(3) If the person submits to a chemical analysis which 
discloses that the person was operating the commercial motor 

5 



vehicle while there was 0.04 percent or more by weight of 
alcohol in that person's blood the person shall be disqualified 
from operating a commercial motor vehicle for not less than 
one year. 

Id. (Emphasis Added). 

The undisputed testimony in the record from Troper Woodside is that a 

preliminary breath test using his department issued Intoximeter, is a chemical analysis 

of breath that tests for blood alcohol content. Specifically, Trooper Woodside's 

testimony provided: 

Question: Now Trooper, what sort of breathalyzer do you use at scenes 
of things like this DUI investigation? 

Trooper: Just an intoximeter, the PBT that was issued to me by the South 
Dakota Highway Patrol. 

Question: Okay. Are you familiar with how it works? 

Trooper: Yes, I am. 

Question: Then you would agree that the breathalyzer measures blood 
alcohol content, correct? 

Trooper: Yes. 

Question: And the way the breathalyzer measures blood alcohol content 
is due to a chemical reaction when the breath goes into the machine, 
correct? 

Trooper: Yes. 

Question: And then if somebody's been drinking alcohol, that chemical 
reaction will lead to an electrical current that will give you a readout of a 
value, correct? 

Trooper: Yes. 

Question: And in this case you asked Mr. Blazer to give you - submit to 
a PBT at the scene, and he did that, correct? 
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Trooper: Yes, he did. 

(IT pg. 16, lines 5-25) 

Based on the Trooper's testimony, it is unchallenged on the record below that 

a preliminary breath test, using the Trooper's department issued Intoximeter, is a 

chemical analysis of breath that measures blood alcohol content. It also clear from 

the record below that the Trooper requested Blazer submit to a chemical analysis of 

his breath and that Blazer did indeed submit to that chemical analysis of his breath 

when requested. Id. The chemical analysis of Blazer's breath provided Trooper 

Woodside with a BAC reading of .102%. (SR-38). After submission to the chemical 

analysis of his breath, Blazer contends the State's legitimate interest in preserving the 

safety of public highways was effectuated as the Trooper had a BAC reading to 

determine if Blazer was above the legal limit. See Mackey v. Montrym, 443 U.S. 1,17 

(1979)(the States and the Federal Government have a "paramount interest ... in 

preserving the safety of . .. public highways.") Blazer contends that he did submit to 

a chemical analysis of his blood "or other bodily substance" to determine the level of 

alcohol in his body as required by SDCL § 32-12A-46. 

After submission to the chemical analysis of his breath, the Trooper arrested 

Blazer for DUI and requested Blazer submit to a warrantless blood draw pursuant to 

the implied consent statute. At this point, Blazer is being held in the back of the 

Trooper's squad car, in handcuffs and under arrest for DUI. Blazer did not consent 

to a warrantless blood draw until he was presented with a valid search warrant at 

which time he also complied with the blood draw. (TT pg 17, lines9-11). The 

7 



Department, as well as the ALJ, disregarded the fact that Blazer submitted to a 

chemical analysis of his breath at the scene when requested by the Trooper. Instead, 

the Department and the ALJ only focused on the Trooper's request for a second 

chemical analysis: a warrantless blood draw. Blazer contends the implied consent 

statute does not mandate that a commercial driver's license holder submit to multiple 

chemical analyses of their bodily substances to be in compliance. In Stensland v. Smith, 

79 S.D. 651, 116 N.W.2d 653 (S.D. 1962), Stensland was arrested for driving under 

the influence and his license was suspended for refusing to take a chemical test to 

determine his blood alcohol content pursuant to the implied consent law. On appeal, 

Stensland argued an arrested motorist has the right to choose the type of chemical 

test to be administered under South Dakota's implied consent law. Id. The Stensland 

Court reviewed the implied consent statute and determined that a motorist does not 

have the right to choose which chemical test they will take. Id. at 654-55. The Court 

also determined that motorists in this state impliedly consent to only one of the tests 

mentioned in our law: 

Under our law a driver is likewise deemed to have given his 
consent 'to a chemical analysis of his blood, urine, breath, or 
other bodily substance'. Our statute speaks in the singular with 
reference to 'a chemical analysis', 'such test', and 'such chemical 
analysis'. In this respect the language of our statute differs from 
the text of the Uniform Chemical Test For Intoxication Act 
wherein a driver is deemed to have given consent 'to a chemical 
test, or tests, of his blood, breath, saliva, or urine'. 1957 
Handbook of the National Conference of Commissioners on 
Uniform State Laws, p. 220. The North Dakota statute follows 
the language of the Uniform Act which was interpreted by the 
North Dakota court in the case of Timm y. State, N.D., 110 
N.W.2d 359, to mean that a motorist in that state consents to 
all four of the tests mentioned in their statute. 
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Our statute is obviously more restrictive. It does not contain the 
alternative plural words 'or tests'. Accordingly, it seems clearly 
evident that a motorist in this state impliedly consents to only 
one of the tests mentioned in our law. 

Id. at 654. The Stensland Court determined that motorists in South Dakota impliedly 

consent to only one of the tests: chemical test of breath, chemical test of blood, 

chemical test of urine, or chemical test of other bodily substance. The Stensland Court 

also determined that the motorist does not get to choose which of the chemical tests 

they will take. Id. at 655; See also Smith v. Cozens, 25 Cal.App.3d, 300, 302 

(1972)("( c)learly implied in the statute is the requirement that one of its described 

tests be submitted to and completed expeditiously; otherwise the purpose of the law 

would be frustrated.") Here, the Trooper requested Blazer submit to the chemical 

analysis of his breath. It was not Blazer attempting to choose which test he wanted 

to take. 

In State v. Walz. 88 S.D. 262 (S.D. 1974), 218 N.W.2d 480, a highway 

patrolman executed a traffic stop for erratic driving. After smelling alcohol on Walz, 

the Trooper advised Walz of the implied consent law and requested Walz submit to 

the chemical analysis of his breath via breathalyzer. Walz. 218 N.W.2d at 481. Walz 

complied with the chemical analysis of his breath but the Trooper wasn't satisfied 

because he felt Walz didn't blow deep enough breaths. Id. The trooper then asked 

Walz to submit to a second test, this time a blood test. Id. However, the Trooper 

informed Walz he was under no obligation to take a second test; that he could refuse; 

and that his refusal would not affect his driver's license. Id. Walz voluntarily 
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consented to the second test. On appeal Walz relied on Strensland, supra, and argued 

the second test should be suppressed because he can only be compelled to submit to 

one chemical test under the implied consent law. The Walz Court found Strensland 

inapplicable to the second test because Walz gave actual consent so the Court didn't 

reach Walz' claim that the Trooper's request for a second chemical test is not allowed 

under the implied consent law. 

Here, the first chemical analysis requested by Trooper Woodside was the 

chemical analysis of Blazer's breath and it is unquestionable that Blazer immediately 

complied with the Trooper's request. Given that, Blazer contends that he did not 

refuse to submit to a chemical analysis under SDCL § 32-12A-46 as he submitted to 

the requested chemical analysis of his breath and therefore he did not violate SDCL § 

32-12A-36(5), which provides in pertinent part: 

Any person is disqualified from driving a commercial motor 
vehicle for a period of not less than one year: 

(5) For refusing to submit to a chemical ana!ysis for purposes of 
determining the amount of alcohol or drugs in that person's 
blood or other bodily substance while driving a commercial or 
noncommercial motor vehicle in violation of§ 32-12A-43 or 
32-12A-46. 

Id. (Emphasis Added) 

The above statute uses the singular word Y making it a violation if a CDL 

holder refuses to submit to Y chemical analysis. Blazer submitted to the first 

chemical analysis requested by the Trooper: the chemical analysis of his breath. 

Blazer contends the AIJ erred in concluding that Blazer refused to submit to a 

chemical analysis under SDCL § 32-12A-46 and that the ALJ erred in using that 
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alleged failure to submit to a chemical analysis as a basis to disqualify Blazer's CDL 

pursuant to SDCL § 32-12A-36(5). Blazer respectfully requests the circuit court's 

decision reversing the ALJ's decision be affirmed. 

B. TROOPER WOODSIDE'S DEPARTMENT ISSUED INTOXIMETER 

ACCOMPLISHES A CHEMICAL ANALYSIS OF BREATH TO DETERMINE 

BLOOD ALCOHOL CONTENT 

The implied consent laws in South Dakota discuss the various methods of 

testing that a motorist or CDL holder has "impliedly consented" to in exchange for 

the privilege of driving, including the chemical analysis of breath. See SDCL § 32-

12A-36(2)( ... of alcohol in that person's blood as shown by chemical analysis of that 

person's breath, blood, or other bodily substance); SDCL § 32-12A-36(4)( ... for 

refusing to submit to chemical analysis for purposes of determining the amount of 

alcohol or drugs in that person's blood or other bodily substance); SDCL § 32-12A-

46( ... given consent to withdrawal of blood or other bodily substance to determine 

the amount of alcohol). 

Our DUI statutes also reference chemical analysis of breath. SDCL § 32-23-

l(l)(no person may drive or be in actual physical control of any vehicle while there is 

0.08 percent or more by weight of alcohol in that person's blood as shown by 

chemical analysis of that person's breath, blood, or other bodily substance); SDCL § 

32-23-7 (1 )(in any criminal prosecution .. . the amount of alcohol in the defendant's 

blood ... as shown by chemical analysis of the defendant's blood, breath, or other 

bodily substance ... ); SDCL § 32-23-10( ... consent to the withdrawal of blood or 

other bodily substance and chemical analysis of the person's blood, breath, or other 
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bodily substance ... ); SDCL § 32-23-10.1 ( ... refuse to submit to chemical analysis of 

the person's blood, urine, breath or other bodily substance, or allow the withdrawal 

of blood or other bodily substance for chemical analysis ... ); SDCL § 32-23-14( ... 

this limitation does not apply to the taking of breath or other bodily substance 

specimen); SDCL § 32-23-17( ... costs occurred for the withdrawal and chemical 

analysis of blood or other bodily substance); SDCL § 32-23-21(any person under the 

age of twenty-one ... of 0.02 percent or more by weight of alcohol in the person's 

blood as shown by a chemical analysis of the person's breath, blood, or other bodily 

substance). 

Numerous cases in South Dakota demonstrate that chemical analysis of breath 

has been commonly sought by law enforcement pursuant to the implied consent 

statutes. See State v Walz., 218 N.W.2d at 481(trooper requested submission to 

chemical analysis of breath under implied consent law); Peterson v. State, 261 N.W.2d 

405, 407 (S.D. 1977)(arresting officer asked him to submit to chemical analysis of his 

breath under implied consent law); Rouse v. Dep't of Public Sqftry, 261 N.W.2d 418 (S.D. 

1978)(Rouse was read her rights under implied consent law and requested to take a 

breath test); Dep't of Public Sqfery v. Storyohann, 262 N.W.2d 64 (S.D. 1978)(Officer read 

him the implied consent warning and requested defendant submit to a chemical test 

of his breath); State v Anderson, 359 N.W2d 887, 890 (S.D. 1984)(Officer requested 

defendant submit to preliminary breath test using PBT); State v Richards, 378 N.W.2d 

259 (S.D. 1985)(Defendant submitted to chemical analysis of breath); State v. Zoss, 

360 N.W.2d 523, 524 (S.D. 1984)(Officer advised Defendant of implied consent law 
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and was asked to take a chemical breath test); State v McCar!J, 434 N.W.2d 67, 68 

(S.D. 1988)(Defendant consented to the chemical analysis of her breath). Blazer 

contends that even though law enforcement's ability to accomplish chemical analysis 

of breath has increased, given the ease of portability, since South Dakota's first 

implied consent law was enacted in 1959, subsequent caselaw has confirmed that 

testing an individual's breath for blood alcohol content can accomplish a chemical 

analysis. 

C. BEARE V. SMITH AND DEP'T OF PUBLIC SAFTEY V. GATES ARE 
DISTINGUISHABLE AND WERE DECIDED PRIOR TO STATE V. 

RICHARDS 

Blazer contends the facts in Beare v. Smith, 82 S.D 20, 140 N.W.2d 603 (S.D. 

1966), are distinguishable from the facts in this case. In Beare, the Trooper requested 

Beare submit to a chemical analysis of his blood. Id. at 605. Beare initially agreed to 

submit to the blood test but then refused and said he wanted his own doctor to do 

the test. Id. The issue in Beare was whether Beare refused the blood test by insisting 

his own doctor do the test rather than submitting to the blood test and having his 

own doctor perform an additional blood test as outlined in the statute. Id. The Beare 

Court held that constituted a refusal by Beare to submit to a chemical analysis. Id. at 

607. Here, Blazer had already submitted to the chemical analysis of his breath and 

was placed under arrest when the Trooper asked him to submit to a second chemical 

analysis: a warrantless blood draw pursuant to the implied consent statute. 

In Dep't of Public Safa!] v. Gates, 350 N.W.2d 59 (S.D. 1984), Gates was stopped 

by a highway patrolman for traffic violations. Id. at 60. The Trooper smelled alcohol 
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on Gates' breath and had him perform field sobriety tests. Id. The Trooper then 

requested Gates take a preliminary breath test. Id. Of note, the Trooper informed 

Gates of the following: He was informed of the purposes of the PBT, that he did not 

have to take the test, that the test results would be used as evidence in court, and the 

Trooper further explained that the test did not replace any other tests that may be 

requested. Id. Gates initially refused the PBT, then took and failed the PBT. The 

Trooper arrested Gates and requested he submit to a warrantless blood draw 

pursuant to the implied consent law. Id. Gates argued that the PBT was a chemical 

analysis of breath and therefore satisfied SDCL § 32-23-10. Gates relied on Stensland 

v. Smith, supra, for the proposition that a "motorist in this state impliedly consents to 

only one of the tests mentioned in our law." Id. The Gates Court pointed out that 

Stensland was decided prior to enactment of SDCL § 32-23-1.2 which provides: 

Every person operating a vehicle which has been involved in an 
accident or which is operated in violation of any of the 
provisions of this chapter shall, at the request of a law 
enforcement officer, submit to a breath test to be administered 
by such officer. If such test indicates that such operator has 
consumed alcohol, the law enforcement officer may require 
such operator to submit to a chemical test in the manner set 
forth in this chapter. 

The Gates Court rejected Gates' argument and stated the PBT may be required 

in addition to a chemical test pursuant to SDCL § 32-23-10. Id. at 61. However, the 

Gates Court did not hold that a PBT can never accomplish a chemical analysis. Here, 

unlike in Gates, Blazer was never informed of the purpose of the PBT, that he did not 

have to consent to the PBT, or that the PBT did not replace any other tests that may 

be requested. Blazer contends that even if SDCL § 32-23-1.2 authorizes law 
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enforcement to request a breath test, the record below establishes the testing of 

Blazer's breath, using the Trooper's department issued Intoximeter, was a chemical 

analysis of breath, blood, urine or other bodily substance as required by the implied 

consent statute. Blazer contends he satisfied the requirement that he submit to a 

chemical analysis based on the record below and subsequent caselaw. 

Approximately eighteen months after the Gates decision, State v. Richards, 378 

N.W.2d 259 (S.D. 1985), was decided. In Richards, the Defendant a submitted to the 

chemical analysis of his breath via PBT and Intoxilyzier. Id. at 260. Richards argued 

admitting the results of the PBT at trial was prejudicial error. Id. The Court quickly 

resolved that issue reaffirming its holding in State v. Anderson, 359 N.W.2d 887, 892 

(S.D. 1984), that PBT results are not admissible as evidence against a defendant at 

trial unless a defendant challenges probable cause for the arrest. Richards' next issue 

on appeal was a claim that the intoxilizyer does not determine the amount of alcohol 

in the blood by "chemical analysis" as required under SDCL § 32-23-7 because the 

Intoxilyzer uses infrared light rather than a chemical to absorb alcohol in the sample. 

Id. at 261. In rejecting Richards' argument that the Intoxilyzer does not determine 

alcohol in blood by chemical analysis, the ·Richards Court stated: 

We disagree. The phrase "chemical analysis" commonly 
includes "tests for identifying chemical compounds by their 
physical properties, as the Intoxilyzer does." City of Dqyton v. 
Schenck, 63 Ohio Misc. 14, 16,409 N.E.2d 284, 286 (1980). In 
Gandara v. State, 661 S.W.2d 749, 751 (fex.App. 8th Dist.1983), 
the court said: 

Appellant argues that the phrase "chemical analysis of ... 
breath" in Article 6701/-5 means a test of one's breath by 
chemicals as opposed to a test of the chemicals in the breath. 
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Id. at 262. 

We find the distinction insignificant. The purpose of the test is 
to ascertain the chemical content of the breath and scientifically 
correlate the results to an anticipated chemical content of the 
blood. The intoxilyzer procedure achieves that purpose despite 
its use of infrared light in lieu of reactive chemicals. 

Accordingly, we hold that because the intoxilyzer 
determines blood alcohol content by measuring the alcohol 
content of a person's breath, it accomplishes a chemical analysis 
pursuant to SDCL 32-23-7. 

Here, Trooper Woodside's Intoximeter accomplished a chemical analysis of 

Blazer's breath, just as the Intoxilzyer did in "Richards, because it "determines blood 

alcohol content by measuring the alcohol content of a person's breath." Id. At the 

administrative hearing below, the Department called Trooper Woodside to the stand. 

Trooper Woodside's testimony on cross examination confirmed that the Trooper's 

department issued Intoximeter is a chemical analysis that measures blood alcohol 

content of breath. Trooper Woodside testified: 

Question: Now Trooper, what sort of breathalyzer do you use at scenes 
of things like this DUI investigation? 

Trooper: Just an intoximeter, the PBT that was issued to me by the South 
Dakota Highway Patrol. 

Question: Okay. Are you familiar with how it works? 

Trooper: Yes, I am. 

Question: Then you would agree that the breathalyzer measures blood 
alcohol content, correct? 

Trooper: Yes. 
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Question: And the way the breathalyzer measures blood alcohol content 
is due to a chemical reaction when the breath goes into the machine, 
correct? 

Trooper: Yes. 

Question: And then if somebody's been drinking alcohol, that chemical 
reaction will lead to an electrical current that will give you a readout of a 
value, correct? 

Trooper: Yes. 

Question: And in this case you asked Mr. Blazer to give you - submit to 
a PBT at the scene, and he did that, correct? 

Trooper: Yes, he did. 

(TT pg. 16, lines 5-25) 

Blazer contends the use of the term PBT should not discount what the device 

actually accomplishes. Even in the 1980's when Gates, Anderson, and Richards were 

decided, the PBT was found to be as accurate as the Intoxilyzer. In Anderson, 359 

N.W.2d at 890, the Court discussed the State Chemist and Director of the South 

Dakota State Chemical Laboratory's deposition testimony regarding the accuracy of 

the PBT and Intoxilyizer: 

Dr. Joel Padmore is the State Chemist and Director of the South 
Dakota State Chemical Laboratory. His agency has provided 
blood alcohol analyses for law enforcement agencies since 19 51 
and has provided technical support and training for breath 
testing devices since the late 1960's and early 1970's. In 1979, 
the State Chemistry Lab assumed responsibility for supervision 
and maintenance of all evidentiary breath testing devices and 
received legislative approval for that function as of July 1, 1980. 
Under its statutory responsibilities, the State Chemistry Lab 
evaluated portable breath testing devices for the South Dakota 
Department of Public Safety in the spring of 1981. In a 
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deposition taken for this case by Anderson's attorney, Dr. 
Padmore explained the PBT. 

Preliminary breath testing is accomplished through the use of 
portable devices that, according to Dr. Padmore, are as accurate 
statistically as intoxilyzers, the results of which are currently 
used in this state as evidence to show blood alcohol levels in 
excess of .10 and violations of SDCL 32-23-1. Both machines 
measure breath alcohol content in grams per hundred cubic 
centimeters on an equivalent blood alcohol analysis, commonly 
called weight percent. The intoxilyzers and the PBTs used in 
South Dakota are both accurate to within two to three percent, 
which means that the variance when measuring a test standard 
of .10 is between .098 and .12. Dr. Padmore tested the PBTs 
under simulated field conditions and found them no more 
susceptible to error than intoxilyzers operated in fixed 
positions, given equally competent test administration. Both 
devices, if operated improperly, can indicate a lower breath 
alcohol content than is actually present, but neither can indicate 
a level greater than is actually present. 

Blazer contends that a PBT can be an effective tool for law enforcement to 

police our highways for drunk drivers. At the same time, the PBT in this case, the 

Intoximeter, can accomplish a chemical analysis of an individual's breath to measure 

blood alcohol content. 

The record before the Administrative Law Judge was that the Trooper's 

department issued Intoximeter is a chemical analysis of breath that measures blood 

alcohol content and that Blazer immediately submitted to the chemical analysis of his 

breath when requested by Trooper Woodside. Mr. Blazer contends that the record 

below and the holding in Richards, that an intoxilyzer is a chemical analysis pursuant 

to SDCL 32-23-7 because it determines blood alcohol content by measuring the 
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alcohol content of a person's breath, demonstrate the ,\IJ's ruling that Blazer failed 

to submit to a chemical analysis was clearly erroneous. 

CONCLUSION 

State v. Richards, supra, established that "because the Intoxilyzer determines 

blood alcohol content by measuring the alcohol content of a person's breath, it 

accomplishes a chemical analysis." The record below establishes that a breath test on 

the Trooper's department issued Intoximeter is a chemical analysis of breath that 

tests for blood alcohol content and that Blazer did submit to the chemical analysis of 

his breath when requested by the Trooper. This satisfied the requirements of SDCL 

§ 32-12A-46 that a CDL holder consent to "a chemical analysis." The ALJ erred, 

based on the record below, by finding Blazer refused to submit to a chemical analysis. 

The ALJ also erred by using Blazer's alleged failure to submit to a chemical analysis as 

a violation of SDCL § 32-12A-36(5) subjecting Blazer to a lifetime ban of his CDL 

privileges. 

Blazer respectfully requests this Court affirm the circuit court's reversal of the 

AL J's decision because Blazer did submit to a chemical analysis of his breath to 

determine the amount of alcohol in his blood. 

Datedthis16th dayofJanuav..---.<:._,J,C.....J,< A .A/~ 

Brandon M. Taliaferro, Esq. ~~ 
TALIAFERRO LAW FIRM, .C. 
P.O. Box 287 
Aberdeen, SD 57 402-0287 
(605) 2681-5920 
taliafcrrola\vfirmpc@yahoo.com 

Attornryfor the Appellee 
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STATE OF SOUTH DAKOTA 
OFFICE OF HEARING EXAMINERS 

DONALD WILLIAM BLAZER 

V. 

SD DEPARTMENT OF 
PUBLIC SAFETY 

PROPOSED DECISION 
DPS-DI 23-011 

An administrative hearing was held in th is matter on March 10, 2023. 
Petitioner/licensee. Donald William Blazer (Blazer), appeared and testified at the 
hearing. Blazer was represented by attorney, Brandon Taliaferro. The Department of 
Public Safety (Department) was represented by Jenna Severyn. The Department had 
witnesses, Rhyenn P..bsher and Tyler Woodside. Based on the evidence, the arguments 
of the parties, and the law, the Hearing Examiner enters the following Findings of Fact. 
Reasoning, Conclusions of Law, and Proposed Order. 

ISSUES 

Whether the Department of Public Safety has the authority to disqualify Blazer's 
commercial driving privileges for life because he refused to submit to a chemical test? 

FINDINGS OF FACT 

1. Blazer currently lives at 13221 371 s1Avenue in Mina South Dakota. 

2. Blazer has a commercial drivers license (COL). The number is 00196847. 

3. On or about January 10, 2014, Blazer received a citation for driving under the 
influence. 

4. Blazer was convicted of driving under the influence on Marci, 27. 2014. 

5. This was his first offense. Blazer's COL was disqualified for one year, effective 
March 27, 2014. 

6. On or about December 29. 2022. Biazer was involved in two vehicle crash. The 
State Trooper smelled the odor of alcohol on Blazer. He admitted to drinking four 
beers. The State Trooper initiated a PBT test, and the result was .102%. 

7. The officer read the implied consent instructions and asked Blazer to do a 
withdrawal and chemical analysis of his blood. Blazer replied, "I do not want 
anything drawn from me". 

8. Blazer refused to submit to a chemical analysis. Blazer was given the Miranda 
Warning and refused to speak. Later a warrant was obtained, and a blood test 
was taken. 

9. The Department sent a "Notification of Withdrawal of Driving Privileges" 
letter to Blazer on January 5, 2023. The letter stated that Blazer's commercial 
driver license and privilege were to be disqualified for life. The effective date of the 



disqualification was to be January 20, 2023. 

10. Blazer fi led a timely appeal of the determination. 

11 . Any additional findings included in the Reasoning section of this decision are 
incorporated herein by this reference. To the extent any of the foregoing are 
improperly designated and are instead conclusions of law, they are hereby 
redesignated and incorporated herein as conclusions of law. 

REASONING 

Blazer was convicted of driving while intoxicated on March 27, 2014. This was his first 
offense and his COL was disqualified for a year. SDCL 32-12A-36(1) provides that any 
person is disqua!ified from driving a commercial motor vehicle for a period of not less 
than one year if they are convicted of a first violation of driving or being in actual 
physical control of a commerc;af or noncommercial motor vehicle while under the 
influence of alcohol, or any controlled drug or substance, in violation of § 32-23-1. 

Then on December 29, 2022, Blazer refused to submit to a chemical test. SDCL 32-
12A-36(5) provides that any person is disqualified from driving a commercial motor 
vehicle for a period of not less than one year for refusing to submit to a chemical 
analysis for purposes of determining the amount of alcohol or drugs in that person's 
blood or other bodily substance while driving a commercial or noncommercial motor 
vehicle in violation of§ 32-12A-43 or 32-12A-46. This was Blazer's second major 
offense. 

SDCL 32-12A-37 states that any person is disqualified for life for the commission of two 
or more violations of any of the subdivisions specified in § 32-12A-36, or any 
combination of those subdivisions, arising from two or more separate incidents. The 
department may adopt rules, pursuant to chapter 1-26, under wh1ch a disqualification for 
life under this section may be reduced to a period of not less than ten years. 

In th is case, Biazer committed two violations of SDCL 32-12A-361• driving under the 
influence and refusing a chemica l test. The evidence did show that Blazer was read the 
implied consent instructions and then refused to take a chemical test. The law 
specifically states that a person is disqualified for life for two or more violations. The 
South Dakota Legislature took a step to ensure that commercial drivers could not 
escape the consequences of a serious traffic violation and still hold a COL. Therefore , 
Blazer's commercia l drivers license must be disqualified for life . 

CONCLUSIONS OF LAW 

1. The Department of Public Safety has jurisdiction over the parties and subject 
matter of this appeal. The Office of Hearing Examiners has authority to conduct 
the appeal pursuant to the provisions of SDCL 1-260. 

2. Any Conclusions of Law in the reasoning section of this decision are incorporated 
herein by reference. To the extent any of the foregoing are improperly designated 
and are instead findings of fact, they are hereby redesignated and incorporated 

1 The Soutl1 Dakota laws are very similar to the Federal laws. See 49 CFR 383.51 . 



herein as findings of fact. 

3. Blazer's commercial driving privileges must be disqualified for life. SDCL 32 
12A-37. 

PROPOSED ORDER 

It is the proposed order of the Hearing Examiner that the determination of t11e 
Department of Public Safety be affirmed. Donald William Blazer's commercial drivers 
license must be disqualified for life. 

Date9 tpril 13, 2R23. 

1 .1 ~ AA 
/VJ,~: L l1/ i''/ / 

Ryafi P. D rlmg ,.::;;;, 
Office of :c..earing Examiners 
523 East°A;apitol Avenue 
Pierre, SD 57501 

CERTIFICATE OF SERVICE 

I certify that on April 13. 2023, at Pierre, South Dakota, a true and correct copy of the 
proposed Decision in the above-entitled matter was sent via U.S. Mail or Inter-Office 
Mail to each party listed below. 

~~~~ 
ega ecretary 

DONALD BLAZER 
13221 371sr AVE 
MINA SO 57541 

JENNA SEVERYN 
PO BOX 1 i74 
PIERRE SD 57501 

BRANDON TALIAFERRO 
PO BOX 287 
ABERDEEN SO 57402 

JOHN BROERS 
118 WEST CAPITOL AVE 
PIERRE SD 57501 



STATE OF SOUTI-f DAKOTA 

COUNTY OF EDMUNDS 

DONALD WILLIAM BLAZER, 

Plaintiff, 

v. 

SD DEPARTMENT OF PUBLIC SAFETY, 

Defendant. 

IN CIRCUIT COURT 

FIFTH JUDICIAL CIRCUIT 

22CIV23-24 
MEMORANDUM DECISION 

An administrative hearing was held on March 10, 2023, in the above-entitled matter. 

Plaintiff appealed the ALJ decision, and the parties agreed to waive oral argument and submit 

briefs. The final brief was submitted on August 26, 2023. 

Preliminarily, the State argues that this court cannot consider State v. Richards. 378 

N.W.2d 259 (SD 1985) because that would be supplementing the record in some fashion. This 

court is unaware of any prohibition against it conducting research into relevant case law that, for 

whatever reason, was not cited by counsel in briefing. It most certainly is not supplementing the 

record to review relevant South Dakota case law, or any case law for that matter. 

STATEMENT OF FACTS 

On or about March 2014, Plaintiff, Donald William Blazer (hereinafter "Blazer"). was 

convicted of a DUI 1st offense. On or about December 28, 2022, Blazer was involved in an 

automobile accident which resulted in him receiving a severe concussion. After law enforcement 

arrived at the scene, they requested that Blazer submit to a preliminary breath test. Blazer 

immediately complied. After finishing his investigation and arresting Blazer, Trooper Woodside 

read Blazer the implied consent for CDL holders and requested that Blazer submit to a fruther 

warrantless blood draw. Blazer did not comply. Trooper Woodside read Blazer his Miranda rights 
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and sought a search warrant. After the search warrant was authorized and presented to Blazer, he 

complied. South Dakota Department of Public Safety contends that Blazer's initial refusal to 

submit to a chemical analysis of his blood warrants a lifetime disqualification of Blazer's CDL 

privilege. Blazer argues that he submitted to a chemical analysis when he complied with Trooper 

Woodside's request to submit to a preliminary breath test. 

ISSUE 

Whether the ALJ erred in finding Blazer refused to submit to a chemical analysis pursuant 

to SDCL 32-12A-46 and SDCL 32-21A-36(5). 

ANALYSIS AND DECISION 

SDCL § 32-12A-46 provides: 

Any person who holds or is required to hold a commercial learner's permit or 
commercial driver license and operates any commercial or noncommercial motor 
vehicle in this state is considered to have given consent to the withdrawal of blood 
or other bodily substance to determine the amount of alcohol in that person's blood, 
or to determine the presence of any controlled drug or substance. The chemical 
analysis shall be administered at the direction of a law enforcement officer who, 
after stopping or detaining any person who holds or is required to hold a 
commercial learner's permit or commercial driver license, has probable cause to 
believe that the person was driving or in actual physical control of a commercial or 
noncommercial motor vehicle while having any alcohol or drugs in that person's 
system. Any person requested by a law enforcement officer under this section to 
submit to a chemical analysis shall be advised by the officer that: 
(1) If the person refuses to submit to the chemical analysis, none may be given, 
unless a warrant for the chemical analysis is issued; and 
(2) If the person refuses to submit to the chemical analysis requested, the person 
shall be: 
(a) Immediately placed out of service for a period of twenty-four hours, if operating 
a commercial motor vehicle at the time of the refusal; and 
(b) Disqualified from operating a commercial motor vehicle for a period of not less 
than one year; or 
(3) If the person submits to a chemical analysis which discloses that the person was 
operating the commercial motor vehicle while there was 0.04 percent or more by 
weight of alcohol in that person's blood the person shall be disqualified from 
operating a commercial motor vehicle for not less than one year. 
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Based upon the plain language of SDCL § 32-12A-46, Blazer contends that he submitted 

to chemical analysis of "other bodily substance." Of significance, this statute does not require an 

individual to submit to a warrantless test after an arrest is made, but simply after stopping or 

detaining that individual. That was done in this case. South Dakota Department of Public Safety · 

contends that the statute does not provide Blazer with an either-or choice and that he was required 

to submit to a blood draw. The question turns on whether an intoximeter or PBT is a chemical 

analysis. This question was resolved in State v. Richards. 378 N.W.2d 259, 262 (SD 1985). In 

that case, the court held that because an intoxilyzer (or PBT) determines blood alcohol content by 

measuring the alcohol content of a person's breath, it accomplishes a chemical analysis. I4,_ The 

court in Richards further noted that "[tJhe phrase 'chemical analysis' commonly includes 'tests for 

identifying chemical compounds by their physical properties, as the intoxilyzer does.'" Richards, 

at 261 (quoting City of Dayton v, Schenck, 63 Ohio Misc. 14, 16,409 N.E.2d 284,286 (1980)). 

Because Richards establishes that an intoxilyzer is a chemical analysis. brought about by 

measurement of breath, Blazer did submit to a chemical analysis when he complied with 

Trooper Woodside's request to submit to a preliminary breath test. As such, Blazer was in 

compliance with SDCL § 32-12A-46 in that he submitted to a chemical analysis of "other bodily 

substance," here,. his breath. Further. the arresting officer testified that the intoximeter he used 

measures blood alcohol content. 

CONCLUSION 

The ALJ's decision is reversed. Pursuant to SDCL § 32-12A-46, Blazer submitted to a 

chemical analysis of his breath upon request from law enforcement. South Dakota case law 
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establishes that a breath test is a chemical analysis. As such, Blazer was in compliance with SDCL 

§ 32-12A-46. This court reverses the decision of the ALJ. 

DA TED this ~day of S!?f\' , 2023 at Aberdeen, South Dakota. 

Circuit Judge 

ATTEST: 
Jean Hutson, Edmunds County Clerk of Courts 

By:-~---------' Deputy Clerk 
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ST A TE OF SOUTH DAKOTA 

COUNTY OF EDJ\fl.TNDS 

) 
) ss 
) 

DONALD WILLL\M BLAZER, 

Plaintiff, 
,·s. 

SD DEPARTMENT OF PUBLIC SAFETY, 

Defendant. 

IN CIRCUIT COURT 

FIFTII .JUDICIAL CIRCUIT 

22Civ23-24 

ORDER REVERSING ALJDECISION 

An administrative hearing wm, held on March 10, 2023, in the above-entitled matter. 
Plaintiff appealed the ALJ decision. In this administrative appeal Plaintiff was represented by 
attorney, Brandon M. TaliaHmo. Defendant was represented by Asst Attorney General Jenna 
Severyn. 'Ille parties' briefing concluded on August 26, 2023. Having considered the briefs of the 
parties and for good cause appearing, it is hereby: 

ORDERED, that pursuant to SDCL 32-12A-46, Blazer submitted to a chemical analysis of 
his breath upon request from law enforcement; and it is further 

ORDERED, that South Dakota caselaw establishes that a breath test is a chemical analysis 
and Blazer was in compliance with SDCL 32-12A-46; and it is further 

ORDERED, that this Cowt'sA1emorandum Decision dated September 20, 2023, is 
incorporated by reference herein; and itis further 

ORDERED, that the decision of the AU is hereby reversed. 

10/16/2023 10:38:51 AM 

ATTEST: 
Jean HutsonA~l,rk of Courts 

BY 11--IE COURT: 

Ho~ ~Sonuners . 
Circuit Court Judge 

Filed on: 10/17/2023 Edmunds County, South Dakota 22CIV23-000024 
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PRELIMINARY STATEMENT 

For convenience and clarity, the Appellant/State of South Dakota, the Department 

of Public Safety, will be referred to as the "Department." The Appellee/Donald W. Blazer 

will be referred to as "Blazer." References to Blazer's Brief will be referred to as "BB" 

and the appropriate page number. References to the Settled Record will be "SR" and the 

appropriate page number. References to the March IO, 2023, hearing transcript will be 

designated "T" and the page/line number. References to the Commercial Driver's License 

will be "CDL." 

ARGUMENT 

A. THE CIRCUIT COURT ERRED BY DECLARING THAT A 
BREATHALYZER TEST SATISFIES THE REQUIREMENTS OF SDCL 
32-12A-46. 

1. BLAZER'S CLAIM THAT HE SATISFIED THE REQUIREMENTS OF 
SDCL 32-12A-46 WHEN HE SUBMITTED TO A CHEMICAL 
ANALYSIS OF HIS BREATH IS IN ERROR. 

Both the circuit court and Blazer are incorrect in their interpretation of SDCL 32-

12A-46. This error is afforded no deference and reviewed de novo. See generally, Jans v. 

Dep'tof Public Safety, 2021 S.D. 51, ,J 10,964 N.W.2d 749,753; Ibrahim v. Dep'tof 

Public Safety, 2021 S.D. 17, ,i 25,956 N.W.2d 799,805; Thom v. Barnett, 2021 S.D. 65, 

,i 13,967 N.W.2d 261,267. Blazer argues that because he submitted to the Preliminary 

Breathalyzer Test ("PBT") administered by Trooper Woodside, he submitted to a 

chemical analysis of his blood "or other bodily substance" to detennine the level of 

alcohol in his blood as required by SDCL 32-12A-46. BB 6-7. With that, Blazer argues 

that this Court should look past his refusal to submit to the blood draw as requested 

during the stop in question. 
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As authority, Blazer relies upon the Stensland case, wherein this Court held, "it 

seems clearly evident that a motorist in this state impliedly consents to only one of the 

tests mentioned in our law." Stenslandv. Smith, 116 N.W.2d 653,654 (S.D. 1962). In 

Stensland, the Court reviewed South Dakota's implied consent statute, which at that time 

was SDC 1960 Supp. 44.0302-1, and determined that a motorist did not have the right to 

choose which chemical test they will take. Id, 116 N.W.2d at 654-655. In support of the 

Stensland opinion, Blazer also cites a portion of an opinion from a California case, 

wherein a California appellate court essentially held that requiring an individual to submit 

to more than one test described in their States' s implied consent laws would frustrate the 

intent and purpose of the law altogether. See Smith v. Cozens, 25 Cal.App.3d, 300,302 

(1972). That said, focusing solely on Stensland with a disregard to all other stare decisis 

is inaccurate, and cases out of California are just that: non-binding authority. 

The superseding opinion and a direct overlay is found in Dep 't of Pub. Safety v. 

Gates, 350 N.W.2d 59 (S.D. 1984). In that case, Gates was administered a PBT after he 

was stopped by an officer for drifting back and forth over the center line. Gates, 350 

N. W.2d at 60. Gates was informed by the officer that he may be requested to take 

additional tests, and - after Miranda warnings and the implied consent laws were read -

the officer requested that Gates submit to a blood test, to which Gates refused. Id. 

Like Blazer, Gates based his refusal of the blood test on the fact that he had 

already submitted to the PBT, even though the officer explained to Gates that the PBT 

was part of the field sobriety tests and was neither intended to nor replaces the blood 

draw. Gates, 350 N.W.2d. at 60. Like Blazer, Gates also argued that a breath test is a 

chemical analysis and satisfies the purposes of such, and that the officer had no authority 
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to request another test after he was administered a PBT. Id. at 60. Like Blazer, Gates 

relied upon the Stensland opinion in making that exact same argument. Id at 61. 

The key difference between Stensland, supra., and the circumstances in Gates, 

supra., comes with a modernized statutory enactment. This Court held in Gates, which 

was decided in 1984, that when Stensland was decided in 1972, it was prior to the 

enactment ofSDCL 32-23-1.2. Gates, 350 N.W.2d. at 61. In Gates, the Court further held 

SDCL 32-23-1.2 clearly states that a PBT is required by law and may be supplemented 

by a chemical test - such as a blood draw - at the request of law enforcement. Id. at 61; 

see also SDCL 32-23-1.2. 

Applied here, Blazer was apprehended by law enforcement when he caused a 

serious accident by crossing over the center line, fled the scene of the accident, and later 

ran on foot in an attempt to elude law enforcement altogether. SR 38, 64, 76-78; T 8, ln. 

17-25; T 9, ln. 16-25. As a result of the accident and his admission to having been 

drinking that evening, Blazer was administered a PBT which indicated he had a BAC of 

.102%. SR 38, 64, 78, 194; T 10, In. 4-9; T 10, In. 10-13. 

In accordance with SDCL 32-12A-46, and the precedent established in Gates, 

supra., Trooper Woodside requested that Blazer also submit to a chemical analysis of his 

blood, which Blazer admits that he refused. SR 35-3 8, 64, 78, 194; T 10, In. 17-20; BB 7. 

In his brief, Blazer states that he "did not consent to a warrantless blood draw until he 

was presented with a valid search warrant," as ifto signify that his compliance with the 

warrant is enough to satisfy the law. BB 7. However, when a warrant is issued, 

compliance is no longer optional. And, no matter what way Blazer tries to phrase it, non­

compliance with an officer's request to voluntarily submit to a withdrawal of one's blood 
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is grounds for mandatory CDL disqualification. See generally, 49 CFR §§ 383.51; 

384.215; 384.216; 384.231; SDCL §§ 32-12A-36(5); 32-12A-37; 32-12A-46. 

2. BLAZER'S INTERPRETATION AND APPLICATION OF RICHARDS, 
INFRA. IS IN ERROR. 

Blazer attempts to muddy the waters by circling back to the circuit court's 

augmentation of the record with State v. Richards, 378 N.W. 2d 259 (S.D. 1985). In his 

brief, Blazer contends that because Richards was decided after the Gates decision, it 

somehow overturns the precedent established in Gates, even though the two deal with an 

entirely distinct set of circumstances and the Gates opinion was not addressed in 

Richards at all. BB 15. 

First, Richards addressed a PBT's impact in a criminal proceeding within the 

parameters of SDCL 32-23-7 and did not address a PBT civilly within the parameters of 

SDCL 32-12A-46 nor the applicability of SDCL 32-12A-36(5). Richards, supra. 

Specifically, the central holding of Richards is narrowly tailored to whether the PBT 

results were properly admitted as a "chemical analysis" in the criminal proceeding 

pursuant to SDCL 32-23-7, to which extent the Court held they were. Richards, 378 

N.W.2d at 261-62. Blazer fails to recognize the narrow scope of the Richards holding, 

and attempts to apply it to the facts and circumstances in his case, notwithstanding the 

fact that Richards only applies to whether a PBT is admissible as a chemical analysis in 

criminal proceedings pursuant to SDCL 32-23-7. 

Second, Gates is a civil, administrative licensure case. Although Gates dealt with 

the criminal DUI statutes as well, this case introduced a key formula into the entire 

equation: SDCL 32-23-1.2. This statute reads: 

4 



Every person operating a vehicle which has been involved in an accident or 
which is operated in violation of any of the provisions of this chapter shall, 
at the request of a law enforcement officer, submit to a breath test to be 
administered by such officer. If such test indicates that such operator has 
conswned alcohol, the law enforcement officer may require such operator 
to submit to a chemical test in the manner set forth in this chapter. 

SDCL 32-23-1.2 (emphasis added). 

Blazer further contends that Richards somehow overrules Gates, even though 

there is no explicit mention of that premise. As a general rule, precedent is only overruled 

through explicit action. Estes v. Lonbaken, 2011 S.D. 51, ,i 12, 803 N.W.2d 609 (J. 

Konenkamp concurring). The Richards case fails in that regard, as there is not even 

mention of Gates within, much less a wholesale overruling of its precedential value. 

Blazer therefore errs in submitting this argwnent, and the circuit court erred in agreeing 

that that the holding in Richards should be applied to Blazer's case to show that Blazer 

complied with the requirements ofSDCL 32-12A-46. Put another way, Gates remains the 

direct overlay. 

Further, in relying upon Stensland and Richards, Blazer contends that the Gates 

Court misinterpreted our implied consent laws when it, "did not hold that a PBT can 

never accomplish a chemical analysis," as ifto somehow suggest that submitting to a 

PBT alone - despite the fact that such a test may be supplemented with another test at the 

discretion of a law enforcement officer - is enough to satisfy SDCL 32-12A-46. BB 14; 

Stensland; Richards, supra. Even the Richards opinion refutes this, when the Court stated 

that the purpose of a PBT is ''to ascertain the chemical content of the breath and 

scientifically correlate the results to an anticipated chemical content of the blood." 

Richards, 378 N.W.2d at 262. 
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Blazer further argues that the facts and circumstances in Gates are 

distinguishable from the facts and circumstances in his own case because, "Blazer 

was never informed of the purpose of the PBT, that he did not have to consent to 

the PBT, or that the PBT did not replace any other tests that may be requested." BB 

14. These arguments are factually inaccurate based upon the record before this 

Court and only serve to distract this Court from the actual underlying issues before 

it. See generally, SR 35-39, 64, 78, 194 (Ex. 1); FF 7-8; T 10, In. 17-20. 

Blazer could have also refused consenting to the PBT and chose otherwise. See 

generally, SR 3 8, 64, 78, 194 (Ex. I); FF 6; T 10, In. 10-13. Further, to make the 

argument that Blazer was never informed of the PBT, or that the PBT somehow replaces 

all other tests requested, is neither set forth in statute nor a requirement of law 

enforcement. The Court in Gates made it clear that because a PBT is mandatory, an 

officer may supplement such an analysis with a separate chemical test in the manner set 

forth by law which is aligned with the spirit, interpretation, and intent of SDCL 32-12A-

46. Gates, supra. at 61. 

Last, Blazer's argument would fundamentally cherry-pick which statutes to read 

and when. In reality, statutes are read sui generis. Here, reading the statutory framework 

sui generis, it outlines that when law enforcement has come across a vehicular accident 

or violation of the rules of the road, they may administer a breath test; in the event of 

detection of alcohol, the officer may request additional blood testing; that CDL holders 

are required to submit to testing; should the CDL holder refuse, it is a disqualifying 

offense; and two violations warrant a lifetime disqualification. SDCL §§ 32-23-1.2; 32-
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12A-46; 32-12A-36(5); 32-12A-37; Gates, supra.; see generally, SR 41, 46, 49-51, 53-

54, 64-65. 

Accordingly, based on the foregoing facts and legal argument, this Court should 

reverse the circuit court, affirm the Department's Final Decision, and remand the case for 

reinstatement of the Department's Final Decision disqualifying Blazer's commercial 

driving privileges for life. 

B. THE CIRCUIT COURT ERRED WHEN IT FAILED TO INTERPRET 
THE LAWS FOR CDL HOLDERS IN FAVOR OF THE PUBLIC'S 
INTEREST AND AGAINST THE DRIVER INVOLVED. 

1. BLAZER'S CLAIM THAT THE STATE'S LEGITIMATE INTEREST 
IN PRESERVING PUBLIC SAFETY WAS SATISFIED WHEN HE 
WAS ADMINSTERED A PBT IS IN ERROR. 

In his Brief, Blazer mentions the State's legitimate interest in preserving the 

public's safety only once, and then appears to avoid addressing it further. BB 7. In 

particular, he states, "[a]fter submission to the chemical analysis of his breath, Blazer 

contends the States' s legitimate interest in preserving the safety of public highways was 

effectuated as the Trooper had a BAC reading to determine if Blazer was above the legal 

limit." BB 7. In support of this statement, Blazer cites the case of Mackey v. Montrym, 

443 U.S. 1 (1979). In Montrym, The U.S. Supreme Court ultimately held: 

The Commonwealth's interest in public safety is substantially served by the 
summary suspension of those who refuse in several ways to take a breath­
analysis test upon arrest. First, the very existence of the summary sanction 
of the statute serves as a deterrent to drunken driving. Second, it provides 
strong inducement to take the breath-analysis test and thus effectuates the 
Commonwealth's interest in obtaining reliable and relevant evidence for use 
in subsequent criminal proceedings. Third, in promptly removing such 
drivers from the road, the summary sanction of the statute contributes to the 
safety of public highways. 

Montrym, 443 U.S. at 18. 
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Although the Montrym case primarily deals with a constitutional question 

surrounding the mandatory suspension of a driver's license upon a finding of guilt for 

refusing to take a PBT in accordance with a particular Massachusetts statute, the same 

principals can largely be applied to the case before this Court now. 

This type of an administratively coercive statute of general applicability was held 

constitutional in the seminal case of Missouri v. McNeely, 569 U.S. 141, 133 S. Ct. 1552 

(2013). There, the U.S. Supreme Court directly acknowledged- but specifically did not 

challenge - the viability of administrative statutes which are tailored to coerce drivers 

into compliance with the law. McNeely, supra., 569 U.S. at 160-161, 133 S. Ct. at 1566; 

see also, City of Wichita v. Jones, 353 P.3d 472 (Kan. App. 2015). In Birchfield, the 

Court echoed this, wherein it reinforced the applicability of civil penalties and 

evidentiary consequences on motorists who refuse to comply. Birchfield v. ND., 136 

S.Ct. 2160, 195 L.Ed.2d 560 (2016). Likewise, in Stuart, the Court provides persuasive 

authority and confirmed that when an officer reads an administratively coercive statute 

aloud, thereby informing an individual of their choices and the possible consequences of 

those choices, the individual is bound by the choice they make and cannot later argue that 

they were not made aware of the penalties that exist as a result. Stuart v. Ark Dep't of 

Fin. & Admin., 2017 Ark. App. 139,515 S.W.2d 656,661. 

South Dakota case law holds that a CDL is not a right, it is a privilege - and that 

privilege is conditioned and subject to regulation under the State's police power. See 

Peterson v. State, 261 N.W.2d 405 (S.D. 1977). Further, "[tJhe statutory framework 

established by the Legislature in chapter 32-12A is comprehensive and provides the 

Department with exclusive authority to regulate CD Ls in South Dakota." Jans, supra., ,i 
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19, 964 N.W.2d at 755; see also, State v. Arnold, 379 N.W.2d 322, 323 (S.D. 1986) 

( outlining the State's 1) highly legitimate governmental interest in maintaining, 

protecting, and regulating the public safety through driving licensure provisions; 2) 

driving licensure requirements achieve compelling state interests of maintaining, 

protecting, and regulating the public safety, the use of its public thoroughfares, and those 

who drive thereon; and 3) they are the least restrictive means for so doing); Revocation of 

Fischer, 395 N.W.2d 598 (S.D. 1986) (where judicial leniency occurs, the Department is 

authorized to commence a separate and distinct civil proceeding to administratively 

disqualify a license holder); Maas v. Dept. of Commerce and Regulation, 2003 S.D. 48, 

661 N. W .2d 726 (holding that the Department has independent authority to disqualify 

driving privileges, and that where judicial leniency occurs, the Department has 

administrative authority to act). 

The State's compelling interest of maintaining, protecting, and regulating the 

public's safety is so much more than simply having a law enforcement officer administer 

a PBT. Administratively coercive statutes provide that those who choose to drive drunk -

and at the same time end-run the testing requirements- are administratively removed 

from the road. See generally, Young v. Commissioner of Pub. Safety, 420 N.W.2d. 585, 

586 (Minn. 1988) (holding, "Laws prohibiting DWI are remedial statutes. Consequently, 

such laws are liberally interpreted in favor of the public interest and against the private 

interests of the drivers involved .... "); Zimmerman v. Comm'r of Pub. Safety, A15-2031 

(Minn. App. Aug 29, 2016) (holding Minnesota's implied consent laws allow for 

revocation for refusal to submit to chemical analysis, and that refusal is a question of 

fact); Jones v. Dir. of Revenue, 237 S.W.3d 624, 625 (Mo. App. E.D. 2007); Stuart, 
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supra., 515 S.W.2d 656, 659, 661 (affinning CDL revocation for refusal to take chemical 

test). 

One of the various conditions contained in the administratively coercive laws of 

our state is the condition that a CDL holder take a chemical analysis if directed by a law 

enforcement officer to do so, or face the consequences for refusal. SDCL 32-12A-36(5); 

32-12A-37; 32-12A-46; Gates, supra. Applied here, the State's legitimate interest in 

safeguarding the highways of our State is satisfied only if Blazer is punished in 

accordance with both state and federal laws, and this being his second major offense, his 

CDL should be disqualified for life. Such disqualification is necessary to ensure that the 

interests of public safety are met. 

Accordingly, based on the foregoing facts and legal argument, this Court should 

reverse the circuit court, affmn the Department's Final Decision, and remand the case for 

reinstatement of the Department's Final Decision disqualifying Blazer's commercial 

driving privileges for life. 

CONCLUSION 

The Department respectfully requests that this Court reverse the circuit court's 

Memorandum Opinion and Order, affinn the Department's Final Decision, and remand 

the case for reinstatement of the Department's Final Decision disqualifying Blazer's 

commercial driving privileges for life. The Department makes this request as previously 

stated in the Appellant's Brief, and for the reasons above. 

10 



Dated this L~day of February 2024. 

RESPECTFULLY SUBMITTED, 

R. Severyn 
Sp cial Assistant Attorney General 
206 W. Missouri Ave. 
P.O. Box 1174 
Pierre, SD 57501-1174 
Ph: 605-224-0461 
jseveryn@pirlaw.com 

11 



CERTIFICATE OF SERVICE 

The undersigned, attorney for Appellant, State of South Dakota, The Department 
of Public Safety, hereby certifies that on the l~day of February 2024, a true and correct 
copy of Appellant's Reply Brief was served by Odyssey File and Serve upon: 

Brandon M. Taliaferro 
Taliaferro Law Office 
P.O. Box287 
Aberdeen, SD 57401 
taliaferrolav.1innpcfa:yahoo.com 

and the original was mailed (or hand delivered) to the South Dakota Supreme Court, 500 
East Capitol, Pierre, South Dakota 57501, as well as filing by electronic service in Word 
format to the Clerk of the South Dakota Supreme Court at: 
SCClerkBriefs(ii),uj s. state.sd. us. 

Dated this l3t- day of February 2024. 

12 

R. Severyn 
cial Assistant Attorney General 

206 W. Missouri Ave. 
P.O. Box 1174 
Pierre, SD 57501-1174 
Tele: 605-224-0461 
j severyn(a),pirlaw .com 



CERTIFICATE OF COMPLIANCE 

Jenna R. Severyn, the attorney for Appellant, hereby certifies that the foregoing 
reply brief meets the requirements for proportionally spaced typeface in accordance with 

SDCL § 15-26A-66(b) as follows: 

a. Appellant's Reply Brief does not exceed 16 pages. 

b. The body of Appellant's Reply Brief was typed in Times New Roman 12-point 

typeface; and 

c. The body of Appellant's Reply Brief contains 2.932 words and 15,074 characters 
with no spaces and 17,999 characters with spaces, according to the word and 
character counting system in Microsoft Office 365 for Windows used by the 

undersigned. 

. Severyn 
ial Assistant Attorney General 

206 W. Missouri Ave. 
PO Box 1174 · 
Pierre, SD 57501 
(605) 224-0461 
j severyn(a)pirlaw. com 

13 


	AB
	AB Appendix
	NOE
	Memorandum Decision
	Order Reversing ALJ Decision
	Final Decision and NOE
	Proposed Decision
	NOA
	Transcript of Hearing


	RB
	ARB



