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1 

JURISDICTIONAL STATEMENT 

The Request for an Advisory Opinion on questions regarding Article III, § 12 of 

the South Dakota Constitution was filed by Governor Kristi Noem (Governor), by and 

through counsel, on October 20, 2023. The Request was submitted pursuant to the 

authority vested in the Governor by South Dakota Constitution Article V, § 5. For the 

reasons discussed infra, the Governor renews her Request for an advisory opinion.1 

STATEMENT OF ISSUES 

The Request asks for interpretation of the interested contract clause of the South 

Dakota Constitution Article III, § 12. The Request contains nine interrogatories: 

• May a vendor of the state receive a state payment if that vendor employs a 

legislator, and such legislator is not an owner of the vendor?  

 

• May a vendor of the state receive a state payment if that vendor is a 

publicly traded company, and a legislator owns any shares or stock in such vendor? 

 

• May a legislator be a state, county, city, or school district employee, either 

full time, part time, or seasonal, or an elected or appointed official? 

 

• May a legislator receive retirement compensation from the South Dakota 

Retirement System for services rendered other than acting as a legislator? 

 

• May a legislator or a business owned by a legislator subcontract for 

payment, goods, or services provided to or from the state?  

 

• May a legislator or a business owned by a legislator receive Medicaid 

reimbursements administered by a state agency? 

 

 
1 In the Request, references to the “state” in each interrogatory should not be construed to 

include the authorities created by the Legislature. It is settled in South Dakota that the 

authorities have a separate and distinct status from the “state” for the purpose of 

constitutional analysis. McFarland v. Barron, 164 N.W.2d 607 (S.D. 1969) (holding that 

issuing bonds did not offend the constitutional debt limitation because the Building 

Authority was separate and distinct from the state). Any other suggested questions or 

considerations offered in the letters of support submitted with the Request may be 

provoking but answering would be outside the jurisdiction of the Court pursuant to S.D. 

Const. Art. V, § 5. 
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• May a legislator receive an expense reimbursement for foster children in 

their care administered by a state agency? 

 

• May a legislator or a business owned by a legislator purchase or receive 

goods or services, including state park passes, lodging, and licenses, from the state when 

such goods or services are offered to the general public on the same terms? 

 

• How do the instances detailed above apply to a legislator's spouse, 

dependent, or family member? 

 

The Court entered an Order on October 31, 2023 directing briefing by the 

Governor, the Attorney General, and the Legislature. This Brief will contain authority 

and argument supporting why these are important questions relating to the Governor’s 

executive power and are solemn occasions and address the merits of each interrogatory. 

As this is a Request to the Court for its advisory opinion, this Brief provides authority 

from South Dakota and other jurisdictions to aid the Court in its interpretation of Article 

III, § 12 and answering each question but takes no position regarding how this Court 

should answer the specific interrogatories. 

STATEMENT OF THE CASE AND FACTS 

The application of the interested contract clause of Article III, § 12 was addressed 

recently by this Court’s October 2020 advisory opinion holding that Legislators could not 

receive COVID stimulus money through the state’s small business grant program. In re 

Noem, 2020 S.D. 58, 950 N.W.2d 678. In August 2023, Senator Jessica Castleberry, who 

received COVID stimulus money through her closely held business, entered a settlement 

for her receipt of those moneys and resigned her position in the Senate. In the wake, 

inquiries hit a fervor of uncertainty as to how far or remote an indirect interest may go to 

run counter to Article III, § 12.  
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As analyzed in this Brief, the extent of what constitutes an indirect interest as 

contemplated by Article III, § 12 is impacting the Governor’s ability to appoint eligible 

Legislators to vacant seats who have no potential conflict of interest and are willing to 

serve without fear of inadvertently violating the interested contract clause. The lack of 

clear guidance for our state employees is troublesome for their duty to expend funds in 

accordance with the interested contract clause. Uncertainty is having an impact on all 

three branches of our state government. 

Each of the nine questions posed in the Request involves an inquiry either made 

by Legislators or state employees to the Governor’s Office on the propriety of making 

payments in compliance with Article III, § 12. These questions are the ones most often 

asked or ones in which the Court’s interpretation of Article III, § 12 may impact current 

Legislators. Additional inquiries could be sought but clarity on these nine questions will 

provide guardrails for understanding the extent to which Article III, § 12 applies to other 

situations. Unless otherwise noted, each question presented assumes the relevant 

expenditure of funds was authorized by a state general appropriation bill or a special 

appropriation bill passed during the term for which that Legislator shall have been 

elected. Pitts v. Larson, 2001 S.D. 151, ¶ 7, 638 N.W.2d 254, 256 (holding that the 

general appropriation bill authorized payment for the employees of the state). 

ANALYSIS 

The Governor may “require opinions of the Supreme Court upon important 

questions of law involved in the exercise of [the governor’s] executive powers and upon 

solemn occasions.” S.D. Const. Art. V, § 5. Answering an advisory opinion request is 
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discretionary when one of these two situations are met. In re Noem, ¶ 8, 950 N.W.2d at 

680 (citing In re Daugaard, 2011 S.D. 44, ¶ 4, 801 N.W.2d 438, 439).  

A. The Governor’s Request raises an important question of law involving her exercise of 

executive power. 

 

The Court may answer a request for an advisory opinion when the request raises 

an important question of law involved in the exercise of the Governor’s executive 

powers. S.D. Const. Art. V, § 5. The Court, on occasion, has answered such requests 

where the questions posed “will result in immediate consequences having an impact on 

the institutions of state government or on the welfare of the public and which involve 

questions that cannot be answered expeditiously through usual adversary proceedings.” 

In re Daugaard, 2016 S.D. 27, ¶ 9, 884 N.W.2d 163, 166 (quoting In re Opinion of the 

Supreme Court Relative to the Constitutionality of Chapter 239, Session Laws of 1977, 

257 N.W.2d 442, 447 (1977) (Wollman, J., concurring specially). 

1. Governor’s Appointment Power 

Article III, § 10 of the South Dakota Constitution grants the Governor 

appointment authority to fill Legislator vacancies.2 The Governor now has two vacant 

legislative seats, House District 34 and Senate District 35, due to resignation. An 

appointment of a representative or senator by the Governor is different than the typical 

political selection process where voters vet candidate qualifications and elect their 

representative or senator. Here, the Governor exercises the authority delegated to her by 

the voters to make that selection. The Governor’s exercise of this unique constitutional 

 
2 In re Opinion of Sup. Ct. Relative To Constitutionality of Ch. 239, Sess. Laws of 1977, 

257 N.W.2d at 443 (finding as one factor in answering a request for an advisory opinion 

that the power of the Governor to make appointments to the Bridge Authority involved 

the exercise of the Governor’s executive power).  
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appointment power ensures a representative democracy by equal representation in the 

Legislature. 

However, the Governor should not make a constitutional appointment if doing so 

violates another constitutional provision. An appointment must be made in conformity 

with the interested contract clause of Article III, § 12; but, uncertainty in the application 

of Article III, § 12 is causing delays in making appointments. One candidate withdrew 

their application due to both potential concerns of a conflict under Article III, § 12 and 

the present delay. Additionally, it cannot be known how many interested, qualified 

citizens have not even applied because of uncertainty about their own perceived conflict, 

choosing not to risk unintentionally violating the Constitution. 

Necessary to the Governor’s consideration of any candidate must be an inquiry 

into whether the candidate is qualified and eligible for the appointment, possesses the 

skills to accomplish the job for their constituents, and whether a direct or indirect conflict 

of interest exists. See Jones v. Howell, 827 So.2d 691, 702 (Miss. 2002) (reasoning that 

qualified citizens should not be deterred from entering public service for fear of an 

inadvertent indirect conflict violation or not knowing whether they could have a remote 

indirect conflict). If these vacancies are maintained after legislative session begins on 

January 9, 2024, further impact to the Legislature will be felt as committee assignments 

are made, votes are taken, and policies are shaped, having an immediate impact on the 

legislative branch of state government. Answering the Request will provide necessary 

timely direction for the Governor to make appointments to vacant legislative seats. See In 

re Daugaard, ¶ 5, 801 N.W.2d at 440 (exercise of governor’s power is affected by the 

Court’s answer to these questions). 
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2. Administer and Supervise Spending 

In addition to the Governor’s constitutional powers and duties, state law requires 

the Governor to “supervise the official conduct of all executive and ministerial officers” 

in the administration and expenditure of state and federal funds through her designated 

state agencies. SDCL 1-7-1(1); 4-7-3. Specifically, the Governor has a direct role in 

expending federal funds through her designated state departments and officers. SDCL 4-

8-17; see also, In re Noem, ¶ 9, 950 N.W.2d at 680-81. While the State Treasurer and 

State Auditor are ultimately charged with disbursing funds on warrants presented to 

them, state officers and employees across state government account for invoices received, 

review for appropriateness and eligibility with program standards or federal guidance, 

and approve payments by signing warrants. SDCL 4-9-1; ARSD 3:05:01:03 (“The 

authorization signature of the agency official is required on every voucher. . .”). 

The importance of properly expending federal and state funds cannot be 

overstated. Penalties exist for misappropriating state funds contrary to state law. SDCL 4-

8-2. If an enforcement action must be taken due to the improper receipt of funds by a 

Legislator, it is the Governor, concurrent with the Attorney General, who “may, by 

appropriate action or proceeding brought in the name of the state, . . . restrain violation of 

any constitutional . . . power, duty or right by any officer, department or agency of the 

state or any of its civil divisions. . . .” S.D. Const. Art. IV, § 3; SDCL 1-11-1. 

The Governor and the Attorney General recently exercised these powers when 

clear violations of Article III, § 12 occurred earlier this year. That clarity came from this 

Court’s advisory opinion precluding current state Legislators from directly or indirectly 

contracting with the State to receive funds from CRF Grant programs, and by extension, 
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all COVID relief stimulus programs funded by federal dollars. See In re Noem, ¶ 14, 950 

N.W.2d at 682. The Governor must uphold Article III, § 12 but presently lacks the clarity 

whether the scenarios provided in the Request meet the interested contract clause’s 

prohibition or go further than what that section contemplates as an “indirect” interest. 

Prudent use of state resources would not permit investigations into every single 

allegation or inquiry of remote indirect interest scenarios. Before the Governor orders and 

directs the Attorney General to investigate any particular transaction, clear guidance is 

needed to determine whether a transaction constitutes a prohibited direct or indirect 

interest in any state or county contract. See, SDCL 1-11-1(2), (4); SDCL 1-11-7. Should 

the Court answer the proposed questions in the Request, the Governor could reasonably 

understand when an allegation requires an investigation of an alleged Article III, § 12 

violation. Then, it would be in that venue where the private rights of the impacted 

Legislator can be fairly considered in the usual adversary proceeding. For now, these are 

strictly legal questions. 

B. Solemn Occasion 

In addition to implicating the Governor’s executive powers, these questions also 

present a solemn occasion. 

In determining whether a request for an advisory opinion 

presents a solemn occasion, the Court weighs whether an 

important question of law is presented, whether the question 

presents issues pending before the Court, whether the matter 

involves private rights or issues of general application, 

whether alternative remedies exist, whether the facts and 

questions are final or ripe for an advisory opinion, the 

urgency of the question, whether the issue will have a 

significant impact on state government or the public in 

general, and whether the Court has been provided with an 

adequate amount of time to consider the issue. 
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In re Noem, ¶ 10, 950 N.W.2d at 681 (quoting In re Daugaard, ¶ 13, 884 N.W.2d at 167).  

Each question asked in the Request presents a solemn occasion due to the 

underlying need for guidance on how to apply Article III, § 12. Questions that implicate 

the Constitution are important questions of law. As found in In re Noem, these questions 

present broad conflict of interest inquiries involving Legislators’ entitlement to 

appropriated funds. The lack of clarity is already having a significant impact on the 

legislative and executive branches of state government. There is great public interest in 

the unbiased distribution of state funds. The undersigned is not aware of any pending 

proceedings before any court on the interpretation or application of Article III, § 12; 

however, Legislators have made inquiries as to the scope of Article III, § 12 and could 

apply the Court’s holding to their own situation. These questions posed will inform future 

Legislators and would give broad guidance while not presenting any specific facts. This 

is a matter of great public importance requiring a prompt answer. See, supra, Section A. 

Overall, the factors weigh in favor of concluding these are solemn occasions. 

C. Analysis of Each Interrogatory 

1. May a vendor of the state receive a state payment if that vendor employs a 

legislator, and such legislator is not an owner of the vendor? 

a) This is an important question of law regarding the exercise of the Governor’s 

executive power and is a solemn occasion. 

 

In addition to the authority and arguments provided above, the Governor directs 

and controls the Commissioner of the Bureau of Administration, who is responsible for 

state procurement and contracting for goods and services. See, SDCL 1-14-3 (“under the 

general direction and control of the Governor, [the Commissioner of the Bureau of 

Administration] shall execute the powers and discharge the duties vested by law in the 

Bureau of Administration.”). Those duties include the “procurement of supplies, services, 
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and public improvements as prescribed in chapters 5-18A, 5-18B, and 5-18D[,]” and 

“[c]ontract for such services as are required by multiple state agencies, if such a contract 

improves the efficiency of state government[.]” SDCL 1-14-12(2), (10). Illustrative of 

this duty, on August 11, 2023, the Governor issued Executive Order 2023-13 directing 

the Commissioner and all executive branch agencies to incorporate a provision in all 

contracts where feasible that requires the contractor to agree that the contract does not 

violate Article III, § 12. App. 1. 

b) Addressing Merits of the Interrogatory 

This question requires a determination as to how far the term “indirect” extends. 

Over a century ago, this Court said Article III, § 12 “is intended to preclude the 

possibility of any member deriving, directly or indirectly, any pecuniary benefit from 

legislation enacted by the legislature of which he is a member.” Palmer v. State, 75 N.W. 

818, 819 (S.D. 1898) (prohibiting state contract between a state board and lawyer who 

was a Legislator). Similarly, this Court applied Article III, § 12 to prevent a state contract 

with a Legislator-owned company who would indirectly receive a pecuniary benefit to his 

business. Asphalt Surfacing Co. v. S. Dakota Dep't of Transp., 385 N.W.2d 115, 117 

(S.D. 1986) (prohibiting state contract between state agency and president and owner of 

stock certificates of company who were both Legislators). 

This question is distinguishable from Palmer and Asphalt Surfacing, wherein the 

Legislators had direct personal ownership interest in the contracting vendor. Instead, the 

present question looks at whether the same suspicion of improper influence attaches to 

the receipt of public funds when a vendor employs someone who is also serving in the 

Legislature.  

https://www.westlaw.com/Document/NF4EAAB800A2511DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibeaaa074005e11dabf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_594_819
https://www.westlaw.com/Document/Ibeaaa074005e11dabf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_594_819
https://www.westlaw.com/Document/I2d0f756ffeaf11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_117
https://www.westlaw.com/Document/I2d0f756ffeaf11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_117
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Legislators have a “fiduciary and trust relation towards the state” which supports 

Supreme Court Presiding Judge Whiting’s proffering that the intent and application of 

Article III, § 12 focuses on:  

the time and [the legislator’s] relation to the state when he 

should cast his vote, and [the framers] sought to remove 

from his path an influence that might affect his vote. This 

constitutional provision was designed to prevent any 

legislator, while he should be serving the state in the 

enactment of laws, from being tempted and influenced, 

either consciously or unconsciously, by any selfish interests.  

 

Norbeck & Nicholson Co., 142 N.W. 847, 849, 853 (S.D. 1913) (Norbeck I) (Whiting, 

P.J., concurring specially) (emphasis in original). Certainly, a Legislator-employee’s 

private interest “should not become antagonistic to his public duty.” Id. at 849. The 

Legislature’s duty is to appropriate funds “for ordinary expenses of the executive, 

legislative and judicial departments of the state, the current expenses of state institutions, 

interest on the public debt, and for common schools” and appropriate other funds to 

special purposes. S.D. Const. Art. XII, § 2. Our system of checks and balances separates 

those appropriations from the actual approval and expenditure of funds. See generally, 

SDCL Ch. 4-8. The State Auditor and State Treasurer issue vouchers and sign warrants 

for the expenditure of public funds. State officers and employees account for invoices 

received, review for appropriateness and eligibility with program standards or federal 

guidance, and authorize payments. Likewise, the Legislature neither negotiates nor 

executes contracts for goods or services, but state employees of the executive and judicial 

branches execute the procurement process and negotiate terms of thousands of contracts 

entered into every year. 

https://www.westlaw.com/Document/Ifcb5383101ee11da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_594_849%2c+853
https://www.westlaw.com/Document/Ifcb5383101ee11da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_594_849
https://www.westlaw.com/Document/N17AC38F00A2611DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Attorney generals in other states, applying similar interested contract clauses,3 

have concluded differently. See e.g., Okla. Att’y Gen. Op. No. 05-13, 2005 WL 1142206 

(Apr. 25, 2005) (holding “when during the term of a legislator, the Legislature enacts an 

appropriation to a state agency or state board, and the agency or board uses part of that 

appropriation to match or acquire federal or private funds by which to employ the . . . 

legislator, when such appropriation does not have the effect of either authorizing the state 

agency or state board to enter into such a contract or employment relationship with the 

legislator or former legislator, or of giving ‘force and effect’ to the contract or 

employment relationship”); Tex. Att'y Gen. Op. JM-782 (1987) (finding the Legislator’s 

pecuniary interest in the state contract consists of his salary as executive director for the 

contracting non-profit which was neither a direct nor indirect interest). 

Under Palmer and Asphalt Surfacing, no company with ownership interest held 

by a Legislator may lawfully contract with the state. Does the same prohibition apply to a 

company that employs a Legislator? This is the situation which the Request wishes to be 

answered. 

 

 

 

 

 

 

 

 
3 There are eight state constitutions which have the same or similar interested contract 

clause: Mich. Const. Art. IV, § 10 (prohibition applies only while serving); Miss. Const. 

Art. IV, § 109 (also applies to district, city, or town); Neb. Const. Art. III, § 16 (direct 

interest only and applies to cities too); N.M. Const. Art. IV, § 28 (applies to cities too but 

not counties); Okla. Const. Art. V, § 23 (two year prohibition and applies to political 

subdivisions); S.D. Const. Art. III, § 12; Tex. Const. Art. III, § 18 (prohibition applies 

only while serving); W. Va. Const. Art. VI, § 15 (prohibition applies only while serving). 

https://www.westlaw.com/Document/I4085b361129611dba76edcd428e38b66/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I4085b361129611dba76edcd428e38b66/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I12f040d111cb11db81afa8f5b00e6bb9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NC8723300702D11ED958DFCF668351AFD/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NBC0CC230AC9C11DBB5DDAC3692B918BC/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NBC0CC230AC9C11DBB5DDAC3692B918BC/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NF467C370AEB811DEA0C8A10D09B7A847/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N7CB8D850913311DB9BCF9DAC28345A2A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0DC90700C8D111DB8F04FB3E68C8F4C5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N5B13C160BE7611D9BDF79F56AB79CECB/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NA0C14A80181A11DBBD71E8EE54CAD448/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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2. May a vendor of the state receive a state payment if that vendor is a publicly 

traded company, and a legislator owns any shares or stock in such vendor? 

a) This is an important question of law regarding the exercise of the Governor’s 

executive power and is a solemn occasion. 

 

In addition to authority and arguments provided above, this question raises a 

unique consideration for establishing this as a solemn occasion. During the week of 

December 4, 2023, a publicly traded financial institution questioned its ability to execute 

a contract with the state in compliance with Article III, § 12 when the financial institution  

did not know if any of its shareholders may be state Legislators or spouses of Legislators. 

This situation illustrates the potential significant impact this question may have on 

contracting within state government. Such ambiguity may be detrimental to the state’s 

ability to contract with major publicly traded companies. 

b) Addressing Merits of the Interrogatory 

This question addresses the extent to which “indirect” interest may be interpreted. 

This Court previously interpreted Article III, § 12 as applied to closely held companies 

whose stocks were owned by Legislators. See generally Norbeck I, 142 N.W. 847 

(holding that a contract between the state and a corporation whose stockholder was a 

Legislator was void); Asphalt Surfacing, 385 N.W.2d 115 (holding that a Legislator could 

not contract with the state for highway repairs when the Legislator was the president of 

the company). Similarly, situations in other states where a Legislator was a stockholder in 

small, closely held companies were also determined to be prohibited. See e.g., Mich. Att’y 

Gen. Op. No. O-4451 (1945) (Legislator owned dairy company and could not sell product 

to the state). Under Norbeck I and Asphalt Surfacing, that question is settled. 

This present inquiry, however, distinguishes those cases by questioning whether a 

Legislator may own shares or stock in large, publicly traded companies like Microsoft or 

https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ifcb5383101ee11da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2d0f756ffeaf11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Apple from whom the state procures products or services without violating Article III, § 

12. Direction is requested to establish a reasonable end to how indirect can an “indirect” 

interest be to violate Article III, § 12. 

A contract with a Legislator-owned closely held business confers a clear 

pecuniary benefit to that Legislator. But contracts with a publicly traded company may be 

so far removed from benefiting a Legislator who owns shares or stock in that company, 

that it is not so clear Article III, § 12 prohibits it. 

The Michigan Attorney General previously issued an analogous opinion on this 

subject. It considered whether the similar constitutional provision prohibited a contract 

with a large automobile dealership. Two important factors were weighed in that opinion: 

(1) the Legislator had less than a one percent interest in the company; and (2) the 

Legislator did not solicit or negotiate any contracts between the company or the state. 

Mich. Att’y Gen. Op. No. 6151, 1983 WL 174693 (1983). It opined that this was not a 

violation of the interested contract clause. 

3. May a Legislator be a state, county, city, or school district employee, either full 

time, part time, or seasonal, or an elected or appointed official? 

a) This is an important question of law regarding the exercise of the Governor’s 

executive power and is a solemn occasion. 

 

In addition to authority and arguments provided above in Section A regarding the 

Governor’s role in authorizing and spending funds, for paying employment salaries, the 

Governor “supervise[s] the official conduct of all executive and ministerial officers”. 

SDCL 1-7-1. Such official conduct includes the Governor’s department heads being 

authorized to sign payroll authorizations. ARSD 3:05:02:01. 

 

 

https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic20734711cfc11db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEED9DF60D80711EDAD8FF7EE28F9035C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I24340820126911DFB6DDA52EB9DA35D7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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b) Addressing Merits of the Interrogatory 

Pitts is the controlling case for this question for state employees. Pitts, 2001 S.D. 

151, 638 N.W.2d 254. Carol Pitts was employed by South Dakota State University when 

she was elected to the Legislature. She continued employment and challenged the state 

auditor who refused to pay her for her SDSU salary. This Court held that “[t]he 2001 

General Appropriation Bill authorized payment for the employees of the SDSU CES.” Id. 

at 258. Therefore, the interested contract clause would be violated, and her SDSU 

employment contract was void. Id. 

This question asks whether Pitts should be extended to county employees and 

officials. Some states’ persuasive authority indicate that their interested contract clause is 

not a broad prohibition. The Oklahoma Attorney General opined that “a state legislator 

cannot be employed by the State during the term of office . . . when the source of funds 

for his or her salary was authorized by law or appropriated by the Oklahoma Legislature 

during the legislator's term of office.” Okla. Att'y Gen. Op. No. 04-25 (Aug. 11, 2004) 

(citing State ex rel. Settles v. Board of Education, 389 P.2d 356 (Okla. 1964)) (holding a 

Legislator could not have a teaching contract with a school district when the contract was 

funded with state aid dollars appropriated annually to school districts by the Legislature). 

The following year, however, the same Attorney General issued an opinion when 

the state employment of a Legislator was funded by federal funds and concluded: 

It cannot, however, be said that the appropriation act 

‘authorizes’ employment of the legislator or former 

legislator. This is so because the appropriation act does not 

‘give force and effect’ to the legislator's contract. . . . It is the 

federal funds that gave the contract ‘force and effect’ under 

the Settles test.  

 

Okla. Att'y Gen. Op. No. 05-13, ¶ 10-11 (Apr. 25, 2005) (citing Settles, 389 P.2d at 360).  

https://www.westlaw.com/Document/Ibba0b821ff2711d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibba0b821ff2711d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibba0b821ff2711d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_258
https://www.westlaw.com/Document/Ibba0b821ff2711d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_258
https://www.westlaw.com/Document/Ibba0b821ff2711d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iaaf745a3f79511d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iaaf745a3f79511d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_360
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For county employees, a New Mexico Court of Appeals held that “the general 

appropriations bill increasing the salaries of public school employees did not authorize [a 

teacher’s] and [an administrator’s] employment contract[s];” therefore, there was no 

violation of New Mexico’s interested contract clause. State ex rel. Stratton v. Roswell 

Indep. Sch., 806 P.2d 1085, 1096 (N.M. 1991). 

Additionally, this question references elected or appointed officers.4 There is no 

South Dakota case analyzing the interested contract clause for elected or appointed state 

or county officials, yet the South Dakota Attorney General opined that a conflict of 

interest exists for a Legislator to be a county commissioner because, “a county 

commissioner elected to the Legislature would, perhaps, have the opportunity to vote on 

matters affecting his commission tenure and compensation while serving in the 

Legislature.” S.D. Att’y Gen. Op. 82-23 (1982). Indeed, county commissioners are 

compensated at rates set for per diem or salary by the board of county commissioners. 

SDCL 7-7-3. If the board of county commissioners does not set the salary, then state law 

sets a default amount for the county. SDCL 7-7-5. Perhaps there may be an opportunity 

to increase this default, but it has not been increased since 1992. Id. 

No authority was located that would suggest there is any distinction between a 

full-time employee-legislator or one that is only employed temporarily. A plain reading 

of Article III, § 12 would not suggest a distinction either. 

 

 

 
4 This question does not analyze that application of the emoluments clause, appointment 

clause, or lucrative office clause of the South Dakota Constitution that would apply to 

part of the question. S.D. Const. Art. III, § 12 (first and second clause); S.D. Const. Art. 

III, § 3. 

https://www.westlaw.com/Document/I47685bc3f5a911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_1096
https://www.westlaw.com/Document/I47685bc3f5a911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_1096
https://www.westlaw.com/Document/N3512C5D00A2611DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N35E1D5A00A2611DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N35E1D5A00A2611DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCB9BDF100A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCB9BDF100A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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4. May a Legislator receive retirement compensation from the South Dakota 

Retirement System for services rendered other than acting as a Legislator? 

a) This is an important question of law regarding the exercise of the Governor’s 

executive power and is a solemn occasion. 

 

This question does not present any additional authority or arguments other than 

provided above. 

b) Addressing Merits of the Interrogatory 

The South Dakota Retirement System (SDRS) is a defined benefit retirement plan 

responsible for managing the state’s financially sustainable retirement system for 

employees of the state and its political subdivisions5 and prepares its members for 

retirement by providing members the foundation to achieve financial security.6 SDRS 

provides retirement, disability, and survivor benefits.7  SDRS benefits are based on the 

member’s final average compensation, the member’s years of service, and a benefit 

multiplier.8 Retirement benefits are payable for the member’s life.9 All covered members 

are required to contribute a percentage of their salary to SDRS.10 All participating 

employers are required to contribute an amount equal to the member’s contributions.11 

 
5 See SDRS About SDRS, at https://www.sd.gov/sdrs?id=cs_kb_article_view&sys_kb_ 

id=19e8f9ca1b3abd1045aba93ce54bcb7d&spa=1 (last visited December 15, 2023). 

Members of SDRS include full-time employees of public schools, the State, the Board of 

Regents, city and county governments, and other public entities. For purposes of 

participation, the definition of a full-time employee is any employee who is considered 

full-time by the participating unit and is customarily employed by the participating unit 

for 20 hours or more a week and at least 6 months a year, regardless of classification of 

employment as seasonal, temporary, leased, contract, or any other designation. Id. 
6 Id. 
7 Id. 
8 Id. 
9 Id. 
10 Id. 
11 Id. 

https://www.westlaw.com/Document/N35E1D5A00A2611DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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The right to receive retirement benefits vests after three years of contributory service.12 A 

primary objective of establishing a state Retirement System for public employees “is to 

induce able persons to enter and remain in public employment, and to render faithful and 

efficient service while so employed.” Chamber of Com. of E. Union Cnty. v. Leone, 357 

A.2d 311, 320 (Ch. Div. 1976), aff'd, 382 A.2d 381 (N.J. 1978) (citing 3 McQuillin, 

Municipal Corporations, 3d Ed.Rev.1963 § 12.141). 

Retirement policy changes are recommended by the SDRS Board of Trustees to 

the Legislature, and such changes impact the membership as a whole, not an individual 

member. There are also intricate administrative rules promulgated by the Board of 

Trustees.13 There can be no change made to affect only a member-legislator’s interest in 

their retirement. A public employee who later became a Legislator would have, while 

employed by a participating employer, paid contributions and earned contributory 

service, all of which is required by law and not influenced by a legislative vote or an 

appropriation. The Legislature does not determine the annual cost of living adjustment 

(COLA). The process to determine the COLA considers affordability based on SDRS’s 

Fair Value Funded Ratio and the annual inflation rate as defined by the Consumer Price 

Index (CPI-W).14  

In the end, “retirement benefits constitute as real and substantial a form of 

compensation as does a pay check” with the “significant difference [lying] in the time of 

payment”, “the right of payment in the future” was earned while public employment 

 
12 Id. 
13 ARSD chapters 62:01, 62:03, and 62:04. 
14 See SDRS Cost of Living Adjustment at https://www.sd.gov/sdrs?id=cs_kb_article_ 

view&sys_kb_id=1cbeac22db5ce1904a395425f3961939&spa=1 (last visited December 

15, 2023). 

https://www.westlaw.com/Document/I6a88df1f343b11d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_162_320
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occurred and was paid only upon retirement. See Leone, 357 A.2d at 321. No South 

Dakota case or attorney general opinion has addressed this issue.  

While there are cases which address the issue of a legislature creating its own 

pension and paying out benefits for legislative service, those authorities are 

distinguishable as this question focuses on retirement compensation for state service 

other than legislative service. See Campbell v. Kelly, 202 S.E.2d 369, 381 (W. Va. 1974) 

(holding the interested contracts clause did not prohibit the enactment of a legislative 

pension system). South Dakota does not have a pension plan for Legislators for 

legislative service.  

5. May a Legislator or a business owned by a Legislator subcontract for payment, 

goods, or services provided to or from the state? 

a) This is an important question of law regarding the exercise of the Governor’s 

executive power and is a solemn occasion. 

 

This question does not present additional argument other than provided above. 

b) Addressing Merits of the Interrogatory 

This question asks whether the Norbeck I and Asphalt Surfacing rationale extends 

to subcontracts. Article III, § 12 prohibits a Legislator’s interest, “directly or indirectly, in 

any contract with the state . . . .” This question asks whether it is a prohibited “indirect” 

interest to be a subcontractor under a state contract but not contract directly with the state. 

For the Court’s application, the State’s consultant contract template contains the 

following requirement: 

SUBCONTRACTING: Contractor may not use 

subcontractors to perform the services described herein 

without the express prior written consent of the State.  

Contractor will include provisions in its subcontracts 

requiring its subcontractors to comply with the applicable 

provisions of this Agreement, to indemnify the State, and to 

provide insurance coverage in a manner consistent with this 
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Agreement.  Contractor will cause its subcontractors, agents, 

and employees to comply with applicable federal, tribal, 

state, and local laws, regulations, ordinances, guidelines, 

permits and other standards and will adopt such review and 

inspection procedures as are necessary to assure such 

compliance.  The State, at its option, may require the vetting 

of any subcontractors.  Contractor shall assist in the vetting 

process. 

 

App. 1-2. This template provision is generally used in every contract for services with the 

state. Without the primary contract for services with the state, there can be no subcontract 

to which the State must consent or require indemnification.  

6. May a Legislator or a business owned by a Legislator receive Medicaid 

reimbursements administered by a state agency? 

a) This is an important question of law regarding the exercise of the Governor’s 

executive power and is a solemn occasion. 

 

To add to the arguments provided above, this question invokes the Governor’s 

responsibility of acceptance, administration, or supervision of funds as obligated by 

SDCL 4-8-17. The Governor accepts federal funds, including the Federal Medical 

Assistance Percentage (FMAP), received through the Centers for Medicare and Medicaid 

Services (CMS), enhanced FMAP from the Children’s Health Insurance Program (CHIP) 

block grant, and supervises the administration and expenditure of those federal funds to 

pay partner providers for services provided to eligible recipients through the state 

Medicaid or CHIP programs. See In re Noem, ¶ 9, 950 N.W.2d at 680 (finding 

administering and expending funds pursuant to SDCL 4-8-17 involved the exercise of the 

governor’s executive power). The Department of Social Services (DSS) is the federally 

designated State Medicaid Agency. SDCL 28-6-1; 1-36-5.1; 1-36-7.1. At least five other 

state agencies also pay Medicaid reimbursement claims to providers, processed through 

DSS: Department of Human Services (for developmental disabilities and long-term care 

https://www.westlaw.com/Document/NE9A77570D80711EDAD8FF7EE28F9035C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic99c4ad014c811ebb0bbcfa37ab37316/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_680
https://www.westlaw.com/Document/NE9A77570D80711EDAD8FF7EE28F9035C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEF2172005FFA11E9AA3DFF9060F965A8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


20 

 

services), Department of Corrections (for inmates who are temporarily eligible), 

Department of Veterans Affairs (for long-term care), Department of Education, and 

Department of Health. See., e.g., SDCL 1-36A-1.16(3); 1-36A-25 et. seq.; 27B-1-15; 28-

6-1 (DHS); SDCL 33A-4-4 (DVA); SDCL 13-1-23; 13-14-1; 13-37-1.1 (DOE); SDCL 

34-1-18 (DOH). 

This question also presents a solemn occasion in three unique ways. First, while it 

may impact private rights of a Legislator or their business to be a Medicaid provider, it 

also raises the broader conflict of interest question involving a Legislator’s ability to 

receive state and federal funds for services rendered, not to the state, but to eligible 

individuals through this program. As such, whether a Legislator may be a Medicaid 

provider receiving rate reimbursements from the State Medicaid program for services 

provided to Medicaid eligible recipients is a question that impacts the institutions of state 

government. 

Second, this issue also impacts eligible individuals’ access to the medical 

providers from whom they choose to seek services. Third, some Legislators—former, 

current, and prospective—are Medicaid providers and have an ownership interest in the 

company for which they work.15 To require a case in controversy for each would expend 

more judicial resources than necessary, whereas an advisory opinion could establish 

consistent parameters for each affected Legislator, including prospective candidates for 

the Legislature, to identify whether a conflict exists. As such, whether a Legislator may 

be a Medicaid provider receiving reimbursements from the State Medicaid program for 

 
15 Whether a Legislator can be an employee of a Medicaid provider without violating 

Article III, § 12 is part of the analysis in question #1. 
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services provided to Medicaid-eligible recipients also is a question not easily answered 

through the usual adversarial proceeding.  

b) Addressing Merits of the Interrogatory 

Whether a Legislator or his or her business can contract with the state through a 

Medicaid provider participation agreement triggers the question as to how connected or 

remote an “indirect” interest may be for the Legislator to run afoul of Article III, § 12. A 

similar question was presented in Mississippi which has a very similar interested 

contracts clause to South Dakota’s clause. Miss. Const. Art. IV, § 109. In Jones v. 

Howell, Howell was a Legislator and owned a pharmacy that participated in the state 

Medicaid program. Jones, 827 So.2d at 693. Another Legislator pharmacist, Read, was an 

employee of a Medicaid provider pharmacy. Id. The Court consolidated both cases and 

held, “Section 109 must only be interpreted by this Court to provide a rational prohibition 

against self-dealing and abuse of power. We find that the best analysis hinges upon 

whether an individual member of the Legislature was in a position to advance the rights 

and benefits for himself, his friends and family beyond common rights and 

responsibilities provided to other members of his professional class.” Id. at 702. To foster 

a similar analysis of what level of influence a Legislator may have in deciding their 

amount of reimbursement in South Dakota, the following facts are helpful. 

South Dakota Medicaid is a federal- and state-funded program providing health 

coverage for people who meet certain eligibility standards. Standards for eligibility are 

based on requirements set forth in federal law and regulation and are established by the 

State Medicaid Plan as designed by DSS and approved by CMS. SDCL 28-6-1. 
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The State Medicaid program acts as an insurance company that pays for medically 

necessary services for eligible individuals. The Legislature generally does not determine 

covered services; those are set through the State Medicaid Plan determined by the DSS 

and approved by CMS, with some benchmarks set by federal law. Id. Conceivably, 

Legislators could have the ability to exercise control over Medicaid covered services 

through legislation, although this type of legislation has been historically unsuccessful. 

See e.g., 2018 SB 190 (an act to require the approval of the Legislature before the state 

adopts certain changes to the Medicaid program); 2019 HB 1229 (an act to require 

optional services through Medicaid to be authorized through special appropriation). 

Healthcare providers wishing to participate in the Medicaid program must sign a 

provider agreement with DSS. App. 3-8. The agreement reflects both federal and state 

program requirements. For instance, the agreement establishes provider licensure and 

qualifications, record-keeping requirements, and data access and security requirements. It 

also describes billing processes and other terms and conditions. Setting these parameters 

has been delegated by the Legislature to the DSS to promulgate rules pursuant to SDCL 

28-6-1. 

After covered services are provided to an eligible individual, the Medicaid 

provider bills the State Medicaid program, which reimburses at certain rates set for that 

service. See SDCL 28-6-1.1; 28-6-1.2. The reimbursement rates may be based on several 

different calculations or considerations: an equivalent or percentage of the rates 

established by CMS for Medicare Fee schedule where applicable; Indian Health Services 

rates where applicable; provider cost data; or a percentage of providers’ usual and 

customary charge passed on to other payors. Generally, the Legislature does not vote on, 
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approve, or set the rates of reimbursement for services paid to a provider. However, 

Legislators may pursue legislation to influence or impact rates. See e.g., 2022 HB 1103 

(an act to provide a reimbursement schedule for dental services under the Medicaid 

program). Additionally, the Legislature may set funding levels or targets, may set a 

methodology for rate setting for a particular service provider type, or may appropriate 

increases to rates to account for mandatory or discretionary inflation. 

State payments made on behalf of an eligible individual are remitted directly to 

the billing provider pursuant to a participation agreement that is not subject to negotiation 

by the provider or determined by the Legislature. No provider receives any state payment 

unless an eligible individual chooses to use their services. In that case, the state payment 

derives from appropriated general funds and appropriated federal fund spending authority 

in the general appropriation act or a special appropriation act at roughly 45 cents state 

general funds and 55 cents federal funds, adjusted annually by the federal government, 

though currently the ratio is closer to 40% state and 60% federal. 

A Legislator has minimal authority to affect any increased pecuniary benefit to 

themselves as a provider in their role as a Legislator. The funds that provider-legislator 

receives from the state are payments for services provided to an eligible individual, 

analogous to an insurance payment. The state receives no direct services or benefits from 

the provider, other than seeing that eligible individuals can receive the healthcare they 

need from the provider they choose. 
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7. May a Legislator receive an expense reimbursement for foster children in their 

care administered by a state agency? 

a) This is an important question of law regarding the exercise of the Governor’s 

executive power and is a solemn occasion. 

 

To add to the arguments provided above, this question invokes the Governor’s 

responsibility of acceptance, administration, or supervision of funds as obligated by 

SDCL 4-8-17. The Governor accepts federal funds, including Title IV-E funds through 

the Administration for Children and Families with the U.S. Department of Health and 

Human Services and supervises the administration and expenditure of those federal funds 

to pay foster parents on behalf of eligible children for services provided to eligible 

children through the state Foster Care program. See In re Noem, ¶ 9, 950 N.W.2d at 680-

81 (finding administering and expending funds pursuant to SDCL 4-8-17 involved the 

exercise of the governor’s executive power). DSS provides child protective services and 

administers these funds. 

This question also presents a solemn occasion. While it may impact private rights 

of a Legislator being able to receive financial assistance on the same terms as any other 

citizen licensed to provide foster care, it also raises the broader conflict of interest 

question involving a Legislator’s ability to receive state and federal funds for child 

protective services rendered to children, not to the state. This issue also impacts the 

children in need of foster care from being temporarily cared for by a foster parent who is 

also a Legislator. As such, whether a Legislator may receive financial assistance or other 

eligible reimbursements from DSS child protective services for foster care is a question 

that impacts the institutions of state government. 

While this question remains pending, Legislators may choose not to agree to a 

placement which evades creating a case in controversy, and Legislators may opt out of 
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serving as foster parents due to the uncertainty. As such, whether a Legislator may 

receive financial assistance or other eligible reimbursements from the foster care program 

also is a question not easily answered through the usual adversary proceeding. 

b) Addressing Merits of the Interrogatory 

Hundreds of families across the state are licensed with DSS to provide foster care 

placement for a child in their community when a separation from the child’s family is 

necessary to keep that child safe. In an abuse and neglect situation, DSS is granted legal 

custody of a child who is temporarily placed with a safe and stable resource, including a 

kinship placement if available and appropriate, a therapeutic foster care placement if the 

child needs a higher level of care, or more typically, a licensed foster parent. See SDCL 

26-8A-13; 26-8A-21; ARSD 67:14:31:21(5), (6), (7). This interrogatory is focused on the 

contractual nature and potential influence by a Legislator who may be a licensed foster 

parent on the financial aspects of this program. 

DSS licenses foster parents annually through Child Protection Services. SDCL 

26-6-13; 26-6-14(2); ARSD 67:42:01; 67:42:05. There could be state assistance to the 

foster parent for training needed to complete licensure, but any payment is provided 

solely at the discretion of DSS. ARSD 67:42:05:03.  

A placement contract between the state and the licensed foster parent is only 

entered into when a child is needed to be placed, for either emergency care, specialized 

family treatment foster care, or basic family foster care. ARSD 67:14:31:21(5)-(7). That 

agreement contains conditions and obligations for care of the child. App. 9-16. By 

entering into this contract, the foster parent is entitled to payment for services provided to 

the foster child. 
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 Under Title IV-E of the Social Security Act, South Dakota may use partial 

federal reimbursement for costs of providing foster care, adoption assistance, and kinship 

guardianship assistance to children who meet federal eligibility criteria. 42 U.S.C. § 673; 

SDCL 26-4-7. Besides the state’s use of these federal funds, which require a state general 

fund match, for administrative needs such as training, data collection, background 

checks, and licensing, these federal funds also pass through the Title IV-E program to pay 

for a monthly payment to a foster parent made on behalf of a placed eligible child. 42 

U.S.C. § 672; SDCL 26-4-7. A licensed foster parent may receive this monthly payment, 

which can also be referred to as a foster care maintenance payment or allowance.16 DSS 

has promulgated rules for the payment. SDCL 26-6-16; ARSD 67:14:31:26; 67:14:31:38. 

This allowance is paid to the foster parent on behalf of the child and is expected to cover 

clothing, food, shelter, and incidentals in support of the child. ARSD 67:14:31:38. If 

income is within eligibility, this allowance is funded at the same ratio as is set for the 

FMAP. 42 U.S.C. § 674(a). The amount of monthly payment is set annually by DSS. The 

Legislature does not generally set this amount but impacts the annual increase by 

adopting a discretionary inflation rate every year in the general appropriations act. 

In addition to the allowance, a foster parent may seek approval for foster care 

support reimbursement of certain other expenses such as special transportation, daycare, 

special purchases like a prom dress or football camp, or behavioral health support 

expenses. SDCL 26-6-16; ARSD 67:14:31:51. These reimbursements are approved at the 

 
16 By example, if a ten-year-old child is placed in basic, non-specialized, foster care, the 

allowance as of June 1, 2023 is $672.70. 
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discretion of DSS to encourage as much normalcy as possible. The Legislature does not 

determine what expense is reimbursable.  

8. May a Legislator or a business owned by a Legislator purchase or receive goods 

or services, including state park passes, lodging, and licenses, from the state when 

such goods or services are offered to the general public on the same terms? 

a) This is an important question of law regarding the exercise of the Governor’s 

executive power and is a solemn occasion. 

 

This question does not present any additional arguments other than provided above. 

b) Addressing Merits of the Interrogatory 

While Legislators act as fiduciaries for the state by appropriating money, 

Legislators also use state roads, access state services, pay taxes, hold professional 

licenses, and enjoy our parks similar to other citizens. Although Article III, § 12 is 

interpreted “to include all kinds and all sorts of contracts, implied as well as express”, not 

all contracts or payments with the state are prohibited; the contract still must be 

“authorized by any law passed during the term for which he shall have been elected.” 

Norbeck I, 142 N.W. at 851; S.D. Const. Art. III, § 12; see also Okla. Att'y Gen. Op. No. 

05-13, ¶ 1 (Apr. 25, 2005) (opining the interested contract clause does “not extend to all 

contracts, but [does] cover contracts authorized by law passed while the member was 

serving in the Legislature.”). As opposed to addressing the first seven questions in which 

a Legislator receives money from the state through a contract, this question analyzes the 

reverse, whereby the legislator-citizen pays money to the state, and in return, receives 

goods or services from the state on the same terms and conditions as any another citizen. 

This question implicates the scope of the phrase “pecuniary benefit” the Court 

described in Palmer. Palmer, 75 N.W. at 819. The Court in Palmer held, “[t]he purpose 

of the provision is apparent. It is intended to preclude the possibility of any member 

https://www.westlaw.com/Document/Ifcb5383101ee11da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_594_851
https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibeaaa074005e11dabf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_594_819
https://www.westlaw.com/Document/Ibeaaa074005e11dabf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


28 

 

deriving, directly or indirectly, any pecuniary benefit from legislation enacted by the 

legislature of which he is a member.” Id. (emphasis added). Black’s Law Dictionary 

defines pecuniary to mean “[o]f, relating to, or consisting of money; monetary.” BLACK'S 

LAW DICTIONARY, Pecuniary (11th ed. 2019). If Article III, § 12 should be interpreted as 

only impacting direct or indirect pecuniary benefits to Legislators, then the receipt of the 

goods or services contemplated by this question to Legislators would not violate the 

interested contracts clause. By the Palmer Court adding to Article III, § 12 the 

requirement that the Legislator must derive a pecuniary benefit, the Court interpreted the 

clause as restricting the Legislator from directly or indirectly receiving money from the 

state. Palmer, 75 N.W. at 819. A Legislator paying taxes, licensing fees, park entrance 

fees, or lodging fees to use state services like other citizens does not create a monetary 

benefit to a Legislator. 

The goods or services contemplated by this question are not new goods or 

services that the Legislature would authorize by the passage of a law. See Asphalt 

Surfacing, 385 N.W.2d 11, see also S.D. Att’y Gen. Op. No. 08-03, 2008 WL 2131608 

(opining that a Legislator could participate in the GFP walk-in program and enter a 

contract for payment if that Legislator did not serve when the program was enacted or 

when substantive changes were made). Contemplated are ongoing programs and services.  

A state park pass must be purchased to enter a state park and use those resources. 

SDCL 41-17-13. The fee amount is set by the GFP Commission in administrative rule, 

not by the Legislature. Id. The funds to operate the parks, including its facilities, are 

received into the GFP fund. SDCL 41-2-34. That fund is continuously appropriated to 

GFP, meaning that the funds are not within the general appropriations act and not 
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annually appropriated by the Legislature. SDCL 41-2-35; 41-2-35.1. The funds are set 

forth in an informational budget only subject to review by the Legislature. SDCL 41-2-

35.1. 

Apart from GFP goods or services, there are professional and occupational 

licensures where a legislator-professional receives services from the state that are offered 

to all other professionals on the same terms. For example, a nurse pays a license fee and 

enjoys the services the Board of Nursing provides to all nurses on no terms different than 

any other nurse licensee. A legislator-nurse has a direct interest in their implied contract 

with the Board but it is not pecuniary. 

9. How do the instances detailed above apply to a Legislator's spouse, dependent, or 

family member? 

a) This is an important question of law regarding the exercise of the Governor’s 

executive power and is a solemn occasion. 

 

This question does not present additional argument other than provided above. 

b) Addressing Merits of the Interrogatory 

This question asks each of the eight questions again but asks whether the 

“indirect” interest prohibits Legislators’ spouses from contracting with the state. 

There is conflicting authority in other states which have considered their similar 

interested contract clauses. In four scenarios, the Oklahoma Attorney General opined that 

a spouse’s direct or indirect interest in a contract would also be a violation of the 

interested contract clause. Okla. Att’y Gen. Op. No. 81-129, ¶ 15 (1981) (spouse who 

owned a company in whole or in part could not contract with the state when the 

compensation derived by such company or the contract which generates such business 

was funded by an appropriation); Okla. Att’y Gen. Op. No. 87-40, ¶ 14 (1987) (spouse 

could not enter into a motor license agent contract with the Oklahoma Tax Commission); 
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https://www.westlaw.com/Document/N7FC9AF900A3911DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N7FC9AF900A3911DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


30 

 

Okla. Att’y Gen. Op. No. 72-292 (1973) (spouse could not lease property to the state 

department of corrections by relying on Norbeck I); Okla. Att’y Gen. Op. No. 81-129 (the 

interested contract clause extends to a close family member of a Legislator). 

However, Michigan would allow a contractual arrangement with a Legislator’s 

spouse. Mich. Att'y Gen. Op. No. 5681 (1980) (spouse owned stock in a corporation 

which leased land to another corporation which was issued a parimutuel horse racing 

track license by the State Racing Commission) (other examples cited within opinion). 

The Michigan Attorney General found another constitutional provision persuasive when 

it opined that because married women are entitled to own, retain, and dispose of their 

earnings, a husband could be a county commissioner and his spouse could be the social 

services director in the same county. Mich. Att’y Gen. Op. No. 4869 (1975). South 

Dakota has the same constitutional protection for the property of married women. “The 

real and personal property of any woman in this state, acquired before marriage, and all 

property to which she may after marriage become in any manner rightfully entitled, shall 

be her separate property, and shall not be liable for the debts of her husband.” S.D. Const. 

Art. XXI, § 5. 

CONCLUSION 

 This Court is presented with an historic opportunity to provide constitutional 

direction regarding the interested contract clause of Article III, § 12. Separate from the 

need for this advisory opinion to fill two vacant legislative seats, the Legislature and 

Attorney General support seeking this Court’s guidance as these questions greatly impact 

all institutions of the State. For the above reasons, the Governor respectfully requests that 
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this Court accept the Request for an advisory opinion and address the specific 

interrogatory questions. 

Dated this 15th day of December, 2023. 

 

 

 

  Respectfully submitted, 

 

 

      /s/  Katie J. Hruska  

  Katie J. Hruska 

  General Counsel 

  OFFICE OF THE GOVERNOR 

  500 East Capitol Avenue 

  Pierre, SD  57501 

  (605) 773-5999 

  Katie.Hruska@state.sd.us  

   

  Attorney for Governor Kristi Noem 
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JURISDICTIONAL STATEMENT 

This Court has express jurisdiction over this matter under Article V, 

Section 5 of the South Dakota Constitution. 

REQUEST FOR ORAL ARGUMENT 

 The South Dakota Legislature respectfully requests the privilege of 

appearing for oral argument before this Honorable Court. 

STATEMENT OF THE ISSUES 

I. Should this Court provide advisory guidance requested by the 

Governor under Article V, Section 5 of the South Dakota 

Constitution? 

 

• In re Noem, 2020 S.D. 58, 950 N.W.2d 678 

 

• In re Construction of Constitution, 54 N.W. 650 (S.D. 1893) 

 

• Opinion of Judges, 162 N.W. 536 (S.D. 1917) 

 

 

II. What is the plain meaning and true scope of Article III, Section 

12 of the South Dakota Constitution as applied to the questions 

certified by the Governor? 

 

• Palmer v. State, 75 N.W. 818 (S.D. 1898) 

 

• Norbeck & Nicholson Co. v. State (Norbeck I), 

142 N.W. 847 (S.D. 1913) 

 

• Norbeck & Nicholson Co. v. State (Norbeck II), 

144 N.W. 658 (S.D. 1913) 
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STATEMENT OF THE PROCEEDINGS 

  On October 20, 2023, the Honorable Kristi Noem, 33rd Governor of 

the State of South Dakota, invoked the authority vested in her office by 

Article V, Section 5 of the South Dakota Constitution to seek an Advisory 

Opinion on a series of questions involving the exercise of her executive power 

and proper application of the Contracts Clause of Article III, Section 12. 

 This request was occasioned by immediate and profound concern 

raised by executive actions, and the prospect of additional executive action, to 

enforce various perceived interpretations of the Contracts Clause—about 

which there is substantial misconception and disagreement—presently 

casting a shadow of uncertainty across the spectrum of state government.  In 

addition, there currently are at least two pending vacancies in the 

Legislature, for which the Governor has appointment authority under Article 

III, Section 10, that may be affected by the lifting of those clouds. 

 The Governor’s request was supported by Representative Hugh 

Bartels, Speaker of the House, and Senator Lee Schoenbeck, President Pro 

Tempore of the Senate, and Attorney General Marty Jackley 

 On October 31, 2023, this Court entered its order directing the 

Governor, Attorney General, and Legislature to submit briefs addressing: (1) 

whether the Governor’s request meets the standard for advisory opinions; 

and (2) the merits of the questions presented. 
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ARGUMENT 

 

I. BECAUSE THEY RELATE TO HER EXECUTIVE POWERS, 

THIS COURT SHOULD PROVIDE GUIDANCE ON THE ISSUES 

RAISED BY THE GOVERNOR’S IMPORTANT AND SOLEMN 

REQUEST.  

 

Article V, Section 5 provides that “[t]he Governor has authority to 

require opinions of the Supreme Court upon important questions of law 

involved in the exercise of [her] executive power and upon solemn occasions.”  

As this Court has explained, this provision “enlarged the usual jurisdiction 

and duties of the judges of the South Dakota Supreme Court by adding a 

unique and important proceeding devoid of the usual indica of judicial 

proceedings.”  In re Daugaard, 2016 S.D. 27, ¶4, 884 N.W.2d 163, 165; In re 

Construction of Constitution, 54 N.W. 650, 651 (S.D. 1893). 

In 2020, this Court provided advisory guidance regarding the scope of 

Article III, Section 12.  See In re Noem, 2020 S.D. 58, 950 N.W.2d 678.  This 

Court held that the question presented raised an important question of law 

involved in the exercise of the Governor’s executive power because her 

administration of federal Covid relief funds would “result in immediate 

consequences having an impact on the institutions of state government” and 

involved a question “that cannot be answered expeditiously through usual 

adversary proceedings.”  Id. ¶9, 950 N.W.2d at 680-81. 

The same is true here, only in greater magnitude.  As the Governor 

explained: “[T]hese important questions of law are connected to my executive 

power to overseeing the faithful execution of, adherence to, and restraining 
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violations of Article III, Section 12 by the state agencies under my authority.”  

Guidance is essential to protect public servants who administer and remit 

funds for state and county contracts on an almost daily basis to “ensure that 

contracts are executed, and payments made in accordance with and 

authorized by state law.” 

The present situation is even more related to her executive duties 

because of the pending appointments invoking her power under Article III, 

Section 10.  Opinion of Judges, 162 N.W. 536, 538 (S.D. 1917) (holding that 

issues raised by Governor’s power to appoint members of rural credit board 

presented important questions of law under Article V, § 5).  Guidance to 

alleviate the prevailing confusion is desperately needed because, in a state 

with part-time, citizen legislators who do not receive much compensation, 

many potential qualified candidates are deterred from ever stepping forward 

because the lack of clear direction makes public service an unnecessary risk 

to their livelihoods.  Resolving such situations on a “case by case” basis has 

produced 130 years of disagreement and uncertainty, with only a handful of 

adversarial proceedings initiated during that time. 

This Court further held in Noem that the Governor’s request presented 

a solemn occasion, explaining: 

The Court has determined that you have presented an 

important question of law.  The issue is not pending before the 

Court.  While the issue does involve private rights, it also raises 

a broader conflict of interest question involving a legislator’s 

entitlement to appropriated funds, which is an issue with 

significant impact on State government and public perceptions 
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associated with the distribution of such an extraordinary large 

sum of money. 

 

Id.  Again, that same reasoning is applicable here.  The solemnity of the 

occasion is further heightened, moreover, because of the necessity “to prevent 

former, current, and prospective legislators and candidates from unwittingly 

violating this broad constitutional prohibition.”  (Governor’s Request at 3). 

 As recently noted in exceedingly informative and in some ways 

alarming testimony by the State Auditor, there may be a substantial number 

of current legislators—perhaps a quarter of the Legislature—whose status 

could be affected by an overly broad interpretation of the Contracts Clause.  

This is a potential crisis that could impact the entire government.1 

 Moreover, the potentially incorrect interpretation of a constitutional 

provision—resulting in self-disqualification of legislators and potential 

candidates, as well as economic uncertainty and anxiety experienced by 

legislators and their spouses regarding their livelihoods—presents a solemn 

occasion involving a potentially profound distortion of the democratic process. 

 The South Dakota Legislature supports the Governor’s request. 

  

 

1 https://sdpb.sd.gov/sdpbpodcast/2023/interim/exe11142023.mp3 (testimony begins 

at 31:05). 

https://www.westlaw.com/Document/Id9ae6fef003711dab386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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II. UNDER THE PLAIN MEANING OF ITS TEXT, THE 

PROHIBITION IN THE CONTRACTS CLAUSE APPLIES TO 

CONTRACTS “AUTHORIZED” BY ANY LAW—IT EXPRESSLY 

DOES NOT APPLY TO CONTRACTS MERELY FUNDED BY 

ANY LAW. 

 

A. An unambiguous constitutional provision must be 

 interpreted according to the plain meaning of its text. 

 

The object of constitutional construction is “to give effect to the intent 

of the framers of the organic law and of the people adopting it.” Doe v. Nelson, 

2004 SD 62, ¶12, 680 N.W.2d 302, 307 (quoting Poppen v. Walker, 520 

N.W.2d 238, 242 (S.D. 1994)).  When determining the meaning of the South 

Dakota Constitution, courts first examine its text.  See Brendtro v. Nelson, 

2006 SD 71, ¶16, 720 N.W.2d 670, 675.  Words used in the Constitution are 

taken in their natural and obvious sense and given the meaning they have in 

common usage.  See In re Janklow, 1999 SD 27, ¶5, 589 N.W.2d 624, 626. 

“‘In the absence of ambiguity,” moreover, “the language in the 

constitution must be applied as it reads’ and this Court is obligated to apply 

its ‘plain meaning.’”  Brendtro, 2006 SD 71, ¶36, 720 N.W.2d at 682; In re 

Issuance of Summons, 2018 S.D. 16, ¶18, 908 N.W.2d 160, 167.  As this Court 

has explained this fundamental rule of construction: 

As men, whose intentions require no concealment, generally 

employ the words which most directly and aptly express the 

ideas they intend to convey, the enlightened patriots who 

framed our constitution, and the people who adopted it, must be 

understood to have employed words in their natural sense, and 

to have intended what they have said. 

 

Schomer v. Scott, 274 N.W. 556, 561 (S.D. 1937). 

https://www.westlaw.com/Document/Ia15b08c9ff7311d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_307
https://www.westlaw.com/Document/Ia15b08c9ff7311d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_307
https://www.westlaw.com/Document/Iaca91c4aff5411d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_242
https://www.westlaw.com/Document/Iaca91c4aff5411d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_242
https://www.westlaw.com/Document/I834fb499294611dbbb4d83d7c3c3a165/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_675
https://www.westlaw.com/Document/I834fb499294611dbbb4d83d7c3c3a165/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_675
https://www.westlaw.com/Document/I9aad1588ff3e11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_626
https://www.westlaw.com/Document/I834fb499294611dbbb4d83d7c3c3a165/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_682
https://www.westlaw.com/Document/I20d99e50127011e8b7ce8230219a322d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_167
https://www.westlaw.com/Document/I20d99e50127011e8b7ce8230219a322d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_167
https://www.westlaw.com/Document/I350c91f6007911dab386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_594_561


- 7 - 

 This Court’s textualist approach differs from those that broadly seek to 

enforce the perceived “spirit” or purpose behind an enactment: 

Perhaps the nontextualists’ favorite substitute for text is 

purpose.  So-called purposivism, which has been called ‘the basic 

judicial approach these days,’ facilitates departure from the text 

in several ways.  Where purpose is king, text is not—so the 

purposivist goes around or behind the words of the controlling 

text to achieve what he believes is the provision’s purpose. 

 

Antonin Scalia & Bryan Garner, Reading Law: The Interpretation of Legal 

Texts, 18 (Thomson/West 2012). 

 Textualism, on the other hand, best validates the rule of law by: “(1) 

giving effect to the text that lawmakers have adopted and the people are 

entitled to rely on, and (2) giving no effect to lawmakers’ unenacted desires.”  

Id. at 29.  The bottom line in South Dakota, as this Court consistently has 

held, is that “[w]e must assume the drafters said what they meant and meant 

what they said.”  Brendtro, 2006 SD 71, ¶36, 720 N.W.2d at 682. 

 B. The plain meaning of the text of the Contracts Clause  

  unambiguously refers to the legislative authorization,  

  not merely funding, of contracts in which a legislator has 

  a direct or indirect interest. 
 

Article III, Section 12 has remained unchanged since it was framed at 

our constitutional conventions and adopted by the people in 1889.  It consists 

of two distinct clauses: (1) the Appointments Clause; and (2) the Contracts 

Clause.  These two clauses do not overlap.  Each establishes independent 

parameters of prohibited conduct for legislators. 
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https://www.westlaw.com/Document/I834fb499294611dbbb4d83d7c3c3a165/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_682
https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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 1. The Appointments Clause 

The Appointments Clause addresses a legislator being appointed or 

elected to other offices.  It contains several specific prohibitions: 

No member of the Legislature shall, during the term for which 

he was elected, be appointed or elected to any civil office in the 

state which shall have been created, or the emoluments of which 

shall have been increased during the term for which he was 

elected,  

 

nor shall any member receive any civil appointment from the 

Governor, the Governor and senate, or from the Legislature 

during the term for which he shall have been elected, 

 

and all such appointments and all votes given for any such 

members for any such office or appointment shall be void; 

 

S.D. Const., Art. III, § 12.  The Appointments Clause is not at issue here. 

  2. The Contracts Clause 

 The Contracts Clause addresses the separate situation of a legislator 

who may be interested in a contract with the state or a county.  It provides: 

[N]or shall any member of the Legislature during the term for 

which he shall have been elected, or within one year thereafter, 

be interested, directly or indirectly, in any contract with the 

state or any county thereof, authorized by any law passed 

during the term for which he shall have been elected. 

 

S.D. Const., Art. III, § 12.    The Governor’s request here implicates the true 

meaning of the Contracts Clause. 

 Under the plain meaning of its text, the Contracts Clause prohibits a 

sitting legislator (or former legislator within one year) from being interested, 

directly or indirectly, in one specific category of contracts with the state or 

https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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any county.  That category is limited to contracts “authorized by any law” 

passed by the Legislature during the term in which that legislator served. 

 The Contracts Clause clearly does not flatly prohibit a legislator from 

being interested in any contract with the state.  If the framers intended for 

that to be the case, that is what they would have said in enacting the clause. 

 It also clearly does not prohibit a legislator from being interested in 

any contract merely funded by the state during the term for which that 

legislator was elected.  If that is what the framers intended, that is what the 

clause would have said. 

 And it clearly does not broadly prohibit a legislator from simply being 

an end recipient of any funds appropriated during the term for which that 

legislator was elected.  Once again, if that was the framers’ intention, that is 

what they would have said. 

 Instead, the prohibition applies only to contracts with a state or 

county, and further applies only to contracts: (1) authorized; (2) by any law; 

(3) passed during the legislator’s term.  The scope of the prohibition thus 

turns on the plain meaning of those terms. 

 Unfortunately, none of this Court’s previous decisions addressing the 

Contracts Clause (and there are only a handful) have engaged in the required 

textual analysis of the clause.  Specifically, none of this Court’s cases have 

examined the plain meaning of the phrase “authorized by any law” in the 

Contracts Clause.  The South Dakota Legislature respectfully suggests that 
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in acting upon the Governor’s request, this Court should engage in that 

textual analysis now. 

 The first edition of Black’s Law Dictionary released in 1891 does not 

define the verb “authorize,” but defines the term “authority” as “the lawful 

delegation of power” by one to another in contract law and as “Legal power; a 

right to command or to act” with regard to governmental law: 

 

Henry Campbell Black, A Dictionary of Law (West Publishing Co. 1891) (App. 

1-2).  Modern editions define “authorize” as: 

1. To give legal authority; to empower <he authorized the 

employee to act for him>.  2.  To formally approve; to sanction 

<the city authorized the construction project>. 

 

Bryan Garner, Black’s Law Dictionary (Thomson West 8th ed. 1999). 

 That definition is consistent with the plain meaning of the same term 

in 1889 when the South Dakota Constitution was framed and adopted.  

Webster’s first comprehensive dictionary defined “authorize” and 

“authorized” as follows: 
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Noah Webster, An American Dictionary of the English Language (S. Converse 

1828).  (App. 3-4).  An even more contemporaneous edition of his magnum 

opus, released in 1880 only a few years before the first of South Dakota’s 

three constitutional conventions, defined “authorize” as: 

 

 

Noah Webster, American Dictionary of the English Language (G. & C. 

Merriam 1880) (App. 5-6). 
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 Released in 1930, Webster’s New International Dictionary defined 

“authorize” and “authorized” similarly: 

 

 
 

Webster’s New International Dictionary of the English Language, (G. & C. 

Merriam Co. 1930) (App. 5-7). 

 None of these definitions equate the term “authorized” with the 

entirely separate notion of “funded.”  Indeed, the concepts of funding or 

appropriations do not make any appearance at all in the Contracts Clause.2   

Courts, of course, are precluded from reading language into laws that is 

simply not there.  See State through Attorney General v. Buffalo Chip, 2020 

S.D. 63, ¶29, 951 N.W.2d 387, 396 n.15.  That basic rule is even more 

 

2  “Where the meaning of a constitutional provision is unclear, it is appropriate to 

look at the intent of the drafting bodies[.]”  Doe, 2004 SD 62 at ¶10, 680 N.W.2d at 

306.  Because the plain meaning of “authorized by any law” is unambiguous, there is 

no occasion to consult the constitutional debates here.  But in any event, there is no 

record of any debate or discussion of the Contracts Clause during the conventions in 

1883, 1885, or 1889.  There is only discussion of the Appointments Clause. 

https://www.westlaw.com/Document/Iddf277b0251811eb97d980ac2daca595/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_396
https://www.westlaw.com/Document/Iddf277b0251811eb97d980ac2daca595/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_396
https://www.westlaw.com/Document/Ia15b08c9ff7311d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/Ia15b08c9ff7311d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
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imperative as applied to the South Dakota Constitution.  As this Court once 

explained in a somewhat analogous context: 

“[I]f the word ‘expenses’ had occurred in our Constitution, we 

would not hesitate for one moment to declare the law 

unconstitutional.  It is the absence of this word, and the absence 

of any provision limiting the right of the Legislature to provide 

expenses, which it makes it difficult to see the applicability of 

this case to the matter at bar. 

 

Christopherson v. Reeves, 184 N.W. 1015, 1018 (S.D. 1921).  The framers 

clearly understood the concept of funding and appropriations as a distinct 

and unique part of the legislative process because they established an entire 

constitutional article to govern that area.  See S.D. Const., Art XII.  And yet 

those terms are absent from the Contracts Clause. 

 When analyzing the text of the Mississippi Constitution’s contracts 

clause, Justice Robertson authored a thoughtful dissent engaging in a 

persuasive textual analysis of the plain meaning of the key term: 

The word “authorized,” and the concept of authority, have 

familiar meanings.  They import notions of legal power.  One 

has authority regarding a matter not merely when as a practical 

matter he may act with effect but when some valid law provides 

that, if he so acts, no one may of right complain or interfere.  

Authority connotes the lawful delegation of power by one legal 

entity to another.  Black's Law Dictionary 168 (4th ed. 1957).  

One “authorized” to act is one possessed of authority, that is, 

possessed of legal or rightful power.” Id. at 169. 

 

How then do “contracts” become “authorized” within the best fit 

meaning of Section 109?  The answer is found in identifying the 

legal entity which is legally empowered to obligate each 

contracting party to the terms of the contract. 
 

Frazier v. State by and through Pittman, 504 So.2d 675, 711 (Miss. 1987) 

(Robertson, J., concurring and dissenting in part). 

https://www.westlaw.com/Document/Ibeae49f9005e11dabf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_594_1018
https://www.westlaw.com/Document/Iddf277b0251811eb97d980ac2daca595/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_169
https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_711
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The specific Section 109 question becomes, have Sen. Anderson 

and Rep. Frazier been interested in a contract “authorized by 

any law passed or order made by any board of which he may ... 

have been a member....?” 

 

On the facts before us, the answer is inescapably “No.”  

The only legal entity that authorized, or that had authority to 

authorize, the contract was the Board of Trustees.  There is no 

evidence before us that either Anderson or Frazier is or ever has 

been a member of the Board of Trustees. 

 

Conversely, neither the Senate, of which Anderson is a member, 

nor the House of Representatives, of which Frazier has been and 

is a member, has authorized either contract.  That is, neither 

the Senate nor the House of Representatives has taken any 

action which has obligated anyone to perform the duties owing 

to Frazier by virtue of the contract. 

 

Id. at 711-12. 

 

The majority’s retort is that, even though the legislature has no 

legal power to authorize or enter a contract with Anderson or 

Frazier to teach at Jackson State, it “funds” contracts the Board 

authorizes.  Funding is said to be tantamount to authorization. 

 

There are many problems with this argument, not the least of 

which is that neither Mr. Webster nor Mr. Black has ever 

defined “authorized” to include “funded,” nor vice versa. 

 

. . .  The suggestion that “authorized” encompasses “funded” 

purely and simply violates the rule of “best fit.”  Funding is not a 

meaning that fits the word “authorized.” 

 

Id. at 712-13. 

 Similarly, under the plain meaning of the term “authorized” in the 

Contracts Clause of the South Dakota Constitution, in order for a contract to 

have been “authorized by any law passed during the term for which he shall 

have been elected,” a specific law must be identified that provided the legal 

authority, not simply a revenue source, for the contract in which the 

https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_711
https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_712
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legislator is interested.  As noted by Justice Robertson, moreover, the 

modifiers “directly or indirectly” refer only to the interest that a legislator 

may have in a particular contract, and do not apply to the phrase “authorized 

by any law.”  Id. at 712. 

C. Under the terms of Article XII, Section 2, a general 

 appropriation bill provides funding to departments and 

 agencies, as opposed to legal authority or authorization 

 to enter into contracts. 

 

 This raises the question of whether a general appropriation bill, a 

unique species of law specifically defined under the South Dakota 

Constitution, does, in fact, “authorize” individual contracts under the plain 

meaning of that term, or whether it simply provides funding to the various 

departments and agencies of government.  Unfortunately, although the issue 

has been summarily addressed in a few of this Court’s decisions addressing 

the Contracts Clause, none have examined the question in any detail from a 

textual perspective. 

 Certainly, a general appropriation bill qualifies as “any law” as that 

phrase is used in the Contracts Clause.  Each contains the enacting clause 

“Be it enacted by the Legislature of the State of South Dakota” and is passed 

by a majority of each branch as specified under Article III, Section 18. 

 Article XII, however, expressly limits what may be included in a 

general appropriation bill: 

The general appropriation bill shall embrace nothing but 

appropriations for ordinary expenses of the executive, legislative 

and judicial departments of the state, the current expenses of 

https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_712
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state institutions, interest on the public debt, and for common 

schools.  All other appropriations shall be made by separate 

bills, each embracing one object, and shall require a two-thirds 

vote of all the members of each branch of the Legislature. 

 

S.D. Const., Art. XII, Section 2.  As this Court has explained: 

A general appropriation bill is not legislation in the true sense of 

the term.  It is as its language implies ‘a setting apart of the 

funds necessary for the use and maintenance of the various 

departments of the state government already in existence and 

functioning. 

 

. . .  In providing that it should embrace nothing else, the 

framers of the Constitution undoubtedly intended that members 

of the legislature should be free to vote on it knowing that 

appropriations and nothing else were involved.’ 

 

Its singular subject is the appropriation of money.  It serves no 

other purpose and its contents are constitutionally defined and 

limited. 

 

State ex rel. Oster v. Jorgenson, 136 N.W.2d 870, 872 (S.D. 1965) (emphasis 

supplied).  As can be readily seen from Senate Bill 210, the general 

appropriation bill for 2023, the Legislature adheres to that requirement and 

simply appropriates funds to various departments and agencies: 

 

https://www.westlaw.com/Document/N17AC38F00A2611DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8b7792d2fe9211d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_872
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 (App. 9).  Such blanket appropriations do not themselves clothe those 

departments and agencies with the legal authority necessary to enter into 

specific contracts.  By constitutional imperative, such authority is conferred 

by other laws previously enacted, which is how the expenses become 

“ordinary expenses” and “current expenses” under Article XII, Section 2.  

Blanket appropriations set forth in a general appropriation bill 

constitutionally required to “embrace nothing but appropriations” thus do not 

“authorize” contracts within the plain meaning of the Contracts Clause in 

Article III, Section 12. 

 In sharp contrast, special appropriations (any appropriation not a 

general appropriation) must be passed in separate bills and require a two-

thirds vote by each branch to become law under Article XII, Section 2.  

Indeed, a close reading of that provision strongly suggests that a special 

appropriation is what the framers had in mind when using the phrase 

“authorized by any law” in the Contracts Clause, because the Legislature 

routinely both “authorizes” and provides funding for specific purposes in 

which an individual member may have a contractual interest in special 

appropriations. 

 For example, Senate Bill 17 enacted this year authorizes and 

appropriates money for specific water resource projects to be overseen by the 

Board of Water and Natural Resources.  (App. 42).  Section one identifies 

eleven different water projects necessary for the general welfare and 

https://www.westlaw.com/Document/N17AC38F00A2611DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCE3108E00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N17AC38F00A2611DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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“authorizes the projects, pursuant to [SDCL] 46A-1-2, to be included in the 

state water resources management system, to serve as the preferred, priority 

objectives of the state[.]”  (App. 42).  Additional sections appropriate money 

for those projects and other purposes.  The result is that contracts for those 

projects have been “authorized by any law” enacted by the Legislature within 

the meaning of the Contracts Clause.  No legislator serving during the term 

Senate Bill 17 was passed could have an interest in any such contracts 

without violating that constitutional provision. 

The New Mexico Constitution contains a provision nearly identical to 

our Contracts Clause.  In State ex rel. Baca v. Otero, 267 P. 68 (N.M. 1928), 

the New Mexico Supreme Court considered whether a sitting legislator’s 

contract of employment as a rural school supervisor, funded by a state 

general appropriation bill, violated New Mexico’s clause.  Reversing the lower 

court, the Supreme Court held it did not: 

Respondent argues that an employment is based upon a 

contract, and that the only authority to employ any person to 

perform such duties rests in the general appropriation bill 

passed by the Legislature in 1927, and that inasmuch as relator 

was a member of that Legislature he was precluded from 

entering into such contract by the constitutional provision above 

quoted. 

 

In this position counsel for respondent are in error.  The contract 

of employment was not authorized by the appropriation bill of the 

1927 Legislature, of which relator was a member, but was 

authorized by Laws 1923, c. 148, § 201, subsec. (a), which gives 

to the superintendent of public instruction the power to supervise 

all municipal and rural schools and authorities thereof.  Relator 

was therefore entitled to enter into this contract of employment, 

https://www.westlaw.com/Document/N99522D000A3B11DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I24eccea1f83311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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and is entitled to receive his compensation and expenses incurred 

in the administration of the same. 

 

Id. at 69 (emphasis supplied). 

 In State ex rel. Maryland Casualty Co. v. State Highway Comm’n, 35 

P.2d 308 (N.M. 1934), similarly, the highway commission contracted with a 

local insurance agency owned by a state legislator for worker’s compensation 

for state highway employees.  Even though the contract was entered into and 

premiums invoiced to the commission during the legislator’s term, the court 

held it did not violate the contracts clause because the statute by which the 

Legislature “authorized” the Commission to purchase such insurance was 

enacted before legislator took office.  See id. at 309-12; State ex rel. Stratton v. 

Roswell Ind. Schools, 806 P.2d 1085, 1095-96 (N.M. Ct. App. 1991) (holding 

that “general appropriations bill increasing the salaries of public school 

employees did not authorize Casey’s and Hocevar’s employment contract”). 

 The New Mexico courts thus recognize that the restriction created by 

the phrase “authorized by any law” in its contracts clause—virtually identical 

to the South Dakota provision—refers to laws that actually do “authorize” 

contracts under the plain meaning of that term, as opposed to laws such as a 

general appropriation bill that merely appropriate funds. 

 The framers of the South Dakota Constitution understood with unique 

precision how the legislative and appropriations processes were intended to 

work because they were the architects of those very processes.  The South 

Dakota Legislature respectfully suggests that under the plain meaning of the 

https://www.westlaw.com/Document/I24eccea1f83311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_660_69
https://www.westlaw.com/Document/I293833d5f80e11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I293833d5f80e11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I293833d5f80e11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_309
https://www.westlaw.com/Document/I47685bc3f5a911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_1095
https://www.westlaw.com/Document/I47685bc3f5a911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_1095
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constitutional text selected by the framers and ratified by the people in 1889, 

the specific and limited prohibition regarding a legislator’s interest in 

contracts “authorized by any law passed during the term for which he shall 

have been elected,” does not broadly extend to all contracts that merely are 

funded by such a law. 

 Rather, the specific law in question must have provided the legal 

authority for the contract in question in order to fall within the plain 

meaning of the constitutional prohibition.  To adopt a contrary 

interpretation, one would have to rationalize that the framers of the 

Constitution did not say what they actually meant—and did not mean what 

they actually said—in violation of this Court’s fundamental precepts for 

interpreting constitutional provisions. 

D. Under this Court’s precedent, the Contracts Clause 

was interpreted in a manner consistent with its text  

until obiter dicta emphasizing public policy goals 

swallowed the true holdings in Palmer, Norbeck I, and 

Norbeck II. 

 

When construing a constitutional provision, this Court “may look to 

the history of the times and examine the state of things existing when the 

constitution was framed and adopted.”  City of Sioux Falls v. Sioux Falls 

Firefighters, 234 N.W.2d 35, 37 (S.D. 1975).  Without question, one of the 

overarching concerns of the framers was combatting corruption by the 

legislators.  As detailed by one of South Dakota’s leading historians: 

One of the strongest pillars of republican theory involves the 

need to guard against corruption.  During the constitutional 

https://www.westlaw.com/Document/Ib4b46979fe8811d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_37
https://www.westlaw.com/Document/Ib4b46979fe8811d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_37


- 21 - 

debates in Dakota Territory, perhaps the strongest efforts of the 

delegates were directed at crafting a document which limited 

corruption.  Instead of being unconsciously mired in the political 

corruption of the post-Civil War era, the advocates of statehood 

were acutely aware of these democratic shortcomings and 

specifically sought to transcend them. 

 

. . .  The delegates to the constitutional convention focused their 

anti-corruption efforts on the legislature.  The Dakota 

constitution would include restrictions placed on legislator’s 

ability to compete for state contracts, a prohibition on 

legislators’ holding offices created when they were in the 

legislature, and bans on corrupt solicitation and “lobbying” 

which were punishable by fine and imprisonment. 

 

Jon Lauck, “The Organic Law of a Great Commonwealth,” 53 S.D. L. Rev. 

203, 233 (2008); see also Jon Lauck, Prairie Republic: The Political Culture of 

Dakota Territory, 1879-1889, 102-04 (Univ. of Okla. Press 2010). 

 Even so, it is the text of the organic law actually adopted by the People 

that must delineate and govern the constitutional expression of the laudable 

public policy goal of anti-corruption.  This Court thus “is not concerned with 

the wisdom or expediency or the need of a constitutional provision, but only 

whether it limits the power of the legislature.”  Poppen, 520 N.W.2d at 242; 

State ex rel. Mills v. Wilder, 42 N.W.2d 891, 895 (S.D. 1950) (“To bend our 

organic law to the popular will by astute construction is not our function”). 

 In tracing this Court’s decisions applying the Contracts Clause, it is 

possible to discern the point at which dicta related to enforcing the perceived 

public policy goals of the framers overwhelmed and subsumed the plain 

meaning of the constitutional text. 

 

https://www.westlaw.com/Document/Idb6386bb2b4a11dd935de7477da167c1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_1231_233
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 1. Palmer 

This Court first took up the Contracts Clause in 1898, nine years after 

statehood.  See Palmer v. State, 75 N.W. 818 (S.D. 1898).  During the 1897 

legislative session, a bill was passed (S.B. 1) entitled, in part, “An Act to … to 

Confer upon the Board of Railroad Commissioners Certain Powers in 

Relation Thereto, and to Provide for the Enforcement of the Orders and 

Regulations of Said Commissioners.”  Id. at 819 (citing SL 1897, Ch. 110, § 

41) (App. 48).  Specifically, this law conferred authority on the Board to enter 

into certain contracts with outside legal counsel: 

Said commissioners are hereby also authorized, when in their 

opinion it is necessary or proper, to employ any and all 

additional legal counsel to assist them in the discharge of their 

duties and to conduct and prosecute any and all suits they may 

determine to bring under the provisions of this act or any law of 

this state, or to the assist the attorney general in the 

prosecution of the same. 

 

 Id. (emphasis supplied) (App. 48).  During the same session, the Legislature 

passed the general appropriation bill (S.B. 244) which appropriated $4,500 to 

the Board’s litigation fund.  See id. (citing SL 1897, Ch. 10, § 20).  (App. 70). 

 An attorney named C.S. Palmer elected to serve in the South Dakota 

Senate during the term for which these laws were passed was hired by the 

Board to defend it.  When Senator Palmer’s invoice was submitted for 

payment, the State Auditor “declined to allow it, for the reason that plaintiff 

was and is a member of the legislature which enacted the law which 

authorized his employment.”  Id.  The law that authorized the contract, of 
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course, was not the general appropriation bill, but S.B. 1, the Railway Act 

authorizing the Board to retain him.  Ratifying the Auditor’s decision not to 

pay the invoice, this Court held: 

If the board was authorized to employ counsel at the expense of 

the state, and the statute cited clearly clothed it with such 

authority, such employment created a contract with the state.  It 

was a contract authorized by laws passed during the term of the 

legislature for which plaintiff was elected, executed during the 

term for which he was elected, and in which the constitution 

expressly declares he shall not be directly or indirectly 

interested. 

 

Id. (emphasis supplied).  Because Senator Palmer was in the Legislature 

when it enacted the law that authorized the Board to employ legal counsel, 

his contract with the Board clearly violated the constitutional provision. 

 Unfortunately, the Palmer decision also included obiter dicta making 

broad policy pronouncements about the “spirit” and “purpose” of the 

Contracts Clause, as opposed to the plain meaning of its text.  That policy-

oriented dicta would seem to prohibit any funds originating from a general 

appropriation bill from eventually trickling down through state departments 

or agencies and ultimately being received, for whatever reason, by a 

legislator in office when the annual general appropriation bill was passed.  

See id.  That same dicta also seems to flatly dismiss “[a]ll contracts made 

during the prohibited period” as “invalid” without regard to whether they 

were authorized by a law passed during the legislator’s term.  Id. 

 As discussed above, the broad policy pronouncement in Palmer 

concerning the “spirit of the constitutional inhibition,” id. (emphasis 
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supplied), is irreconcilable with “the letter” or plain meaning of the text of the 

Contracts Clause.  Only contracts in which a legislator is interested that were 

“authorized” by a law passed by the Legislature—not merely funded—during 

the legislator’s term are prohibited, as the strict holding of Palmer provides. 

  2. Norbeck I and Justice Whiting’s warning 

 The next decision addressing the Contracts Clause arrived in 1913.  

See Norbeck & Nicholson Co. v. State, 142 N.W. 847 (S.D. 1913) (Norbeck I).  

In Norbeck I, the sole law at issue involved a special appropriation (S.B. 11), 

rather than the general appropriation bill.  See id. at 848 (citing SL 1911, Ch. 

38) (App. 75).  That law clearly both authorized the Board of Regents to 

contract for the sinking of an artesian well at the University of South Dakota 

and appropriated funds for that express purpose: 
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(App. 75).  Specifically, the law provided that “[t]he said well shall be sunk 

and equipped under the supervision of the regents of education, and by 

contract after receiving bids therefor[.]”  (App. 75).  A clearer and more 

obvious example of a contract “authorized by any law” enacted by the 

Legislature is hard to imagine. 

 Peter Norbeck (future Governor and United States Senator) was in the 

South Dakota Senate during the term S.B. 11 was passed.  See Norbeck I, 142 

N.W. at 848.  He also was president and owner of the drilling company that 

later received the contract with the Regents to drill the well.  See id.  Norbeck 

thus had at least an indirect interest in the contract that was authorized by a 

law enacted during his legislative term.  See id. at 850.  As a result, the State 

Auditor refused to pay Norbeck under the contract due to the prohibition in 

the Contracts Clause.  See id. at 848. 

 In an original action brought by Norbeck, this Court very properly held 

the contract to be in violation of the Contracts Clause.  In what may fairly be 

described as a confusing exposition, however, Justice McCoy’s majority 

decision anchored itself in a legislator’s “fiduciary and trust relation toward 

the state” and “sound public policy,” id. at 849-51, rather than the plain 

meaning of the text of the Contracts Clause.  The confusion is heightened by 

the decision’s primary reliance—not so much on the Contracts Clause of 

Article III, Section 12—but on a different provision that, coincidentally, has 

the same article and section number, only juxtaposed: Article XII, Section 3.  
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 Justice Whiting authored a concurring opinion sounding a wise note of 

caution to courts considering future cases.  Explaining he was unable to join 

the majority’s errant reasoning, he wrote: 

Speaking of the members of the Legislature, Justice McCOY 

says: “It seems to be almost universally held that it is against 

sound public policy to permit such an agent, or any agent 

occupying a like position, to himself be directly or indirectly 

interested in any contract with the state or other 

municipality during the period of time of the existence of such 

trust or confidential relationship.” 

 

My colleague is in error in such statement.  The only contract 

that a legislator is forbidden to enter into with the state is a 

contract authorized by a law passed while he was a 

legislator.  Even while a member of the Legislature, he is as free 

as any other person to enter into other contracts with the state. 

 

We have this constitutional provision, not because it is feared 

that a member of the Legislature would or might use his 

position to obtain an unfair contract, or would or might, owing to 

such position, attempt to avoid full compliance with the terms of 

his contract—the fear of which has led to the enactment of laws 

forbidding administrative officers from being parties to contracts 

with their corporate bodies—but this constitutional provision 

was enacted through fear that a legislator might be, either 

consciously or unconsciously, influenced by selfish motives when 

voting for or against a bill. 

 

If there were no danger that a legislator’s vote might be so 

influenced, there would be absolutely no more reason to forbid 

his entering into a contract authorized by the Legislature of 

which he was a member than to forbid his entering into any 

other contract with the state. 

 

In the case of an enactment forbidding a legislative officer from 

being interested in a contract authorized by a law passed during 

his term, the law looks to a time prior to and entirely separate 

and distinct from the time of the entering into, or of the 

performance of, the contract. 
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Such a contract is not forbidden because the contractor as 

such would be occupying an inconsistent position, in that he 

would, in entering into the contract, be attempting to serve the 

state as well as himself. 

 

So far as the state and he are concerned, when entering into the 

contract, they deal with one another at arm’s length exactly as 

would the state and any other contractor; as a member of the 

Legislature, the contractor is not presumed to be in any better 

position to obtain an unfair contract than if the contract related 

to some matter concerning which he was not forbidden to 

contract. 

 

That the framers of our Constitution recognized that the 

legislator’s position did not tend to affect the contract itself 

appears from the fact that the law not only forbids his entering 

into such a contract during the term for which he was elected, 

but during one year thereafter.  Under some Constitutions such 

prohibition extends for all time. 

 

No person can presume that the framers of the Constitution 

imagined that any legislator, after he had gone out of office, 

would occupy a fiduciary relation to the state, or would be in a 

position enabling him to take an undue advantage of the state 

when contracting. 

 

In enacting this provision of the Constitution the framers 

thereof had in mind, not the time of entering into the contract 

nor the relation of the parties at that or any subsequent time, 

not even any danger that the legislator might obtain an unfair 

contract; but they had in mind solely the time and his relation to 

the state when he should cast his vote, and they sought to 

remove from his path an influence that might affect his vote. 

 

This constitutional provision was designed to prevent any 

legislator, while he should be serving the state in the enactment 

of laws, from being tempted and influenced, either consciously or 

unconsciously, by any selfish interests. 

 

Norbeck I, 142 N.W. at 852-53 (Whiting, J., concurring in result).  Justice 

Whiting’s construction of the true meaning of the Contracts Clause is a 

shining example of clear and thoughtful jurisprudential analysis. 
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 3. The quick correction in Norbeck II 

Demonstrating the persistence that came to characterize his later 

political life, Senator Norbeck was back almost immediately to test out a new 

theory to secure payment for digging the well.  In Norbeck & Nicholson Co. v. 

State, 144 N.W. 658 (S.D. 1913) (Norbeck II), this Court again rejected his 

petition, but utilized the occasion to reframe and limit its decision in Norbeck 

I along the lines suggested by Justice Whiting’s concurrence. 

 Senator Norbeck’s new theory was that even though he was in the 

Legislature that passed S.B. 11, the law authorizing the contract for drilling 

the well, it did not necessarily need to be paid from the funds that also were 

appropriated by that law.  See Norbeck II, 144 N.W. at 659.  In rejecting that 

theory, this Court made clear that it was the “authorization” to contract, not 

the mere appropriation or source of the funds, which triggered the 

constitutional prohibition: 

 [T]he contract was one “authorized” by chapter 38, Laws 1911, 

and that Peter Norbeck was then a member of the Legislature. 

 

Section 12, art. 3, of the state Constitution, declares that no 

member of the Legislature shall be interested, directly or 

indirectly, in any contract with the state, authorized by any law 

passed during the term for which he shall have been elected, or 

within one year thereafter. 

 

Under the former decision of this court upon the demurrer to the 

original complaint (142 N.W. 847), this identical contract was 

held void because in violation of this provision of the 

Constitution. It cannot therefore he made the ground of recovery 

in this action, even though there may have been funds available 

derived from other sources than the appropriation of 1911. 
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The validity of the contract is in no manner dependent upon the 

sources from which state funds may be derived to liquidate the 

indebtedness created by the contract. 

 

Id. (emphasis supplied).  This Court then further limited its holding to align 

with Justice Whiting’s concurrence in the prior decision: 

The contract here involved concededly was entered into 

pursuant to and in execution of an act of the legislative 

assembly, and its validity depended upon the conditions existing 

at the time of its execution, and not upon acts or conditions done 

or arising subsequently.  If the contract itself was void at the 

time of its execution, because of the constitutional inhibition, no 

circumstances or facts thereafter arising could change its status 

or render it valid. 

 

Id.  As a result, as this Court squarely held: 

The contract upon which plaintiff seeks recovery was authorized 

by a legislative act, and is within the very language of the 

Constitution which says that no member of the legislative 

assembly shall be interested, directly or indirectly, in any 

contract authorized by a law passed during the term for which 

he shall have been elected. 

 

Id.  Interestingly, both Justice McCoy and Justice Whiting joined the decision 

in Norbeck II in full. 

 Norbeck II thus seemed to clear up the unfortunate obiter dicta from 

Palmer and Norbeck I quite swiftly and thoughtfully.  This Court’s statement 

in an unrelated case of the same era sums up the precedential value of 

overreaching dicta: “It was not necessary to decide that question in Turner v. 

Hand County, and the language used in that case, if construed as holding a 

different view, is obiter dictum, and does not express the views of the court in 

the present case.”  Haggart v. Alton, 137 N.W. 372, 376 (S.D. 1912); see also 
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McCoy v. Handlin, 153 N.W. 361, 367 (S.D. 1915) (quoting Cohens v. State of 

Virginia, 19 U.S. 264, 399-400 (1821) (Marshall, C.J.); Bryan Garner et al., 

The Law of Judicial Precedent, § 4, 58-59 (Thomson Reuters 2016). 

 4. Dicta resurrected in Asphalt Surfacing 

 It was not until almost three-quarters of a century after the course 

correction in Norbeck II that this Court would have occasion to examine the 

Contracts Clause again.  In Asphalt Surfacing Co. v. South Dakota Dep’t of 

Transp., 365 N.W2d 115 (S.D. 1986), the SDDOT held a bid letting for road 

projects.  Asphalt Surfacing, whose president was state Senator Thomas 

Krueger, was the low bidder. 

 Relying on the Contracts Clause, the DOT Commission did not award 

the contracts to Asphalt Surfacing on the basis that Senator Krueger was a 

legislator during the 1985 legislative session that enacted a general 

appropriation bill (H.B. 1371).  (App. 76). 

 In an action challenging the Commission’s decision, this Court 

correctly framed the question: 

The key issue presented is whether article III, section 12 of the 

South Dakota Constitution prohibits the State from awarding a 

contract for highway repair to a company because its president 

was a legislator at the time the general appropriation bill 

covering the repair funds was passed. 

 

This issue may be divided into subparts: (1) whether passage of a 

general appropriation bill is the type of authorization 

contemplated by the constitutional provision, and (2) whether the 

constitutional provision applies to contracts awarded to the 

lowest bidder.  We answer both in the affirmative. 
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Id. at 117.  Unfortunately, the decision did not actually examine the question 

posed.  Instead, it first resuscitated the expansive dicta from Palmer and 

announced that the Contract Clause is to be “strictly interpreted,” 

presumably intending to mean that it should be expansively interpreted. 

 The decision then focused on the word “any,” rather than the plain 

meaning of “authorized” in the provision: 

Article III, section 12 specifically prohibits a contract with the 

State if “authorized by any law” during the legislator's term. 

(Emphasis added.)  Our constitutional framers obviously 

intended a broad prohibition.  Palmer, 11 S.D. at 80–81, 75 N.W. 

at 819.  This leaves little question that section 12 applies to a 

general appropriation bill as well as more specific legislative 

decisions. 

 

Asphalt Surfacing, 385 N.W.2d at 117.  Those three bare sentences, an ipse 

dixit without any chain of supporting logic, constitute the analysis. 

 To be fair, the decision was correct in concluding that a general 

appropriation bill qualifies as “any law” under the Contracts Clause.  Just as 

clearly, however, that was not the right question.  Rather, the issue was 

whether a general appropriation bill that merely appropriates funds to 

various departments and agencies—its only constitutionally permissible 

function under Article XII, Section 2—can accurately be said to have 

“authorized” a contract later funded by the state within the plain meaning of 

that constitutional term.  As discussed, blanket appropriations in a general 

appropriation bill do not themselves clothe departments and agencies with 

the legal authority necessary to enter into specific contracts.  Such authority 
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necessarily is conferred by other laws, including special appropriation laws.  

Blanket appropriations set forth in a general appropriation bill thus do not 

“authorize” contracts within the plain meaning of the Contracts Clause. 

 Ironically, Asphalt Surfacing—the most proximate source of the 

current confusion prompting the Governor’s request—concludes with an 

accurate summary of the scope of the Contracts Clause: 

… [A] present legislator may benefit from a contract with the 

State if the contract was not authorized during his term and he 

is the lowest responsible bidder.  A former legislator, less than 

one year out of office, may benefit from a State contract if it was 

not authorized during his elected term.  If a legislator has been 

out of office more than one year, neither the constitutional 

provision nor statute prohibit his contracting with the State. 

 

Id. at 118 (emphasis supplied).  The error of Asphalt Surfacing is its failure 

to consider the plain meaning of the term “authorized.”  Before that decision 

in 1986, this Court had never even suggested that one’s presence in the 

Legislature during passage of the annual general appropriation bill would 

trigger the prohibition in the Contracts Clause.3 

 5. Pitts and Chief Justice Gilbertson’s dissent 

 Fifteen years later, in Pitts v Larson, 2001 S.D. 151, 638 N.W.2d 254 

(S.D. 2001), this Court addressed application of the Contracts Clause to 

 

3 Before the Frazier decision in 1987 that produced Justice Robertson’s dissent, “the 

question of whether a legislator is prohibited from having any financial dealings 

with the state wherein he is paid in whole or in part from funds expended under a 

general appropriation bill” had never been addressed in Mississippi.  Cassibry v. 

State, 404 So.2d 1360, 1367 (Miss. 1981).  Thus, in both South Dakota and 

Mississippi, application of the Contracts Clause to a general appropriation bill was a 

judicial innovation that occurred in the 1980’s. 
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Representative Carol Pitts, an educator employed by SDSU Cooperative 

Extension Service.  The 2001 general appropriation bill (H.B. 1233), passed 

during her elected term, appropriated funds to SDSU-CES: 

 

(App. 253). 

 The Attorney General warned Representative Pitts “that if she 

continued her employment with the State after July 1, 2001, the date on 

which the General Appropriation Bill was to take effect, her employment 

contract would be voided and she would not receive any compensation for her 

services.”  Id., ¶5, 638 N.W.2d at 255.  The State Auditor was instructed not 

to pay her salary.  She then sought a writ of mandamus from this Court to 

salvage the paychecks she had earned working for the school. 

 In a 3-2 decision, this Court arrived in a similar place as in Asphalt 

Surfacing.  Denying the writ, the plurality decision repeated the overbroad 

dicta with its genesis in Palmer and the pronouncement in Asphalt Surfacing 

that interpreting the Contracts Clause “strictly” (meaning expansively, 

though not necessarily accurately) was the paramount concern.4 

 

4 This Court’s most recent decision briefly addressing the Contracts Clause, In re 

Noem, 2020 S.D. 58, ¶¶12-13, 950 N.W.2d 678, 681-82, also relied on Pitts and the 

“strict” (expansive) rule of construction prescribed in Asphalt Surfacing. 
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 The key holding of Pitts, that the “broad prohibition” of the Contracts 

Clause “extends to any contract entered into with the State, including the 

General Appropriation Bill,” actually is a non sequitur, because the general 

appropriation bill obviously is not a contract.  Id.  More fundamentally, Pitts 

is barren of textual analysis of the constitutional provision. 

 These flaws did not go unnoticed by Chief Justice Gilbertson, joined by 

Justice Amundson in dissent, who sought to redirect things to the proper 

textual analysis enunciated by Justice Whiting’s concurrence in Norbeck I 

and this Court’s recalibration in Norbeck II: 

In this instance the meaning of Article III § 12 is not necessarily 

clear from a reading of the text.  For example, in Norbeck I, the 

majority of this Court interpreted the prohibitions in the above 

article in an expansive manner.  However, a special concurrence 

by Presiding Judge Whiting interpreted the provision only to 

preclude a sitting legislator from voting to create a contract 

between that legislator and the state or to improve his or her 

payments under an existing contract which predated the 

commencement of legislative service. 

 

. . .  Herein, Pitts originally contracted with the Board of 

Regents for her current employment in 1990.  She was not 

elected to the Legislature until 2000.  While Pitts did vote for 

the 2001 appropriations bill, that vote did not create her office or 

preclude commercial competition for the position.  The annual 

renewal of her employment contract was with the Regents, and 

was not subject to legislative approval.  The Legislature merely 

funded the contract by its annual appropriations bill.  

 

Id., ¶¶ 25 & 33, 638 N.W.2d at 260-63 (Gilbertson, C.J., dissenting).   

 The South Dakota Legislature respectfully suggests that Chief Justice 

Gilbertson was correct.  Deciphering meaning beyond the stated expenditure 

amounts in a general appropriation bill is not possible.  Typically, the first 

https://www.westlaw.com/Document/Ic99c4ad014c811ebb0bbcfa37ab37316/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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section merely recites the constitutional language required by Article XII, 

Section 2.  The remainder of the bill consists of tables disbursing blanket 

sums in categories to various departments and agencies. 

 The legal authority to contract cannot be determined and is not 

conferred by these dollar amounts.  One must look elsewhere—to other laws 

passed by the Legislature—to find authorization to enter into contracts.  As 

this Court clarified in Norbeck II, “[t]he validity of the contract is in no 

manner dependent upon the sources from which state funds may be derived 

to liquidate the indebtedness created by the contract.”  144 N.W. at 659. 

 E. Enactment of conflict of interest laws more stringent  

  than constitutional limitations falls within the purview  

  of the Legislature. 

 

 That is not to say that the Legislature cannot choose to enact greater 

restrictions for its part-time, citizen legislators than those imposed by the 

constitution.  See, e.g., Lindberg v. Benson, 70 N.W.2d 42, 44 (N.D. 1955); 

Conflicts of Interest of State Legislators, 76 Harv. L. Rev. 1209, 1209-10 

(1963).  South Dakota has adopted laws addressing contractual conflicts of 

interest, though most do not presently apply to legislators.  See SDCL 3-16-7 

to 8; SDCL 5-18A-17 to 17.6.  The Legislature also has enacted a code of 

conduct addressing conflicts of interest.  See Official Directory and Rules of 

the South Dakota Legislature, Joint Rule 1B-2 (2023). 

 Legislation that may prove overreaching is much easier to correct than 

an expansive construction of a constitutional limitation exceeding the reach 
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of the plain meaning of its text.  See Damon v. Cornett, 781 S.W.2d 597, 600 

(Tex. 1989).  As this Court emphasized a century ago in holding that the 

constitutional prohibition against increasing salaries of public officers was 

not intended to limit legislative authority to provide for their expenses: 

Constitutional provisions are presumed to have been more 

carefully and deliberately framed than is the case with statutes; 

hence it is sometimes said that less latitude should be indulged 

by courts in their construction, but, on the other hand, courts are 

not at liberty to declare an act void because they deem it opposed 

to the spirit of the Constitution. 

 

 . . . It is now about 32 years since the state Constitution became 

operative, and conditions since 1889 have changed; many things 

may be considered advisable or necessary now that were not 

thought of at that time.  It may now be believed that the habit or 

custom of providing for expenses in a lump sum is unwise and 

liable to abuse.  No matter what the members of this court may 

think as to the wisdom of such legislation, it must be evidence to 

all that it is not a judicial question; it is purely a question of 

policy with which courts are not concerned.  

 

State v. Reeves, 184 N.W. 993, 996-1000 (S.D. 1921) (emphasis supplied).  

Put simply, “[w]hat the representatives of the people have not been forbidden 

to do by the organic law, that they may do.”  Id. 

III. APPLICATION TO THE GOVERNOR’S QUESTIONS 

Based on the above, the South Dakota Legislature respectfully 

suggests the following advisory guidance to the Governor’s queries. 

May a vendor of the state receive a state payment if that 

vendor employs a legislator, and such legislator is not an 

owner of the vendor? 

 

Proposed guidance:  The Contracts Clause ordinarily would not 

prohibit such a payment.  Under its plain meaning, it applies only to 
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contracts authorized by a law enacted by the Legislature when a legislative 

member during that term has either a direct or indirect interest in the 

contract.  The law in question must have provided the legal authority for the 

state or county to enter into the contract with the vendor that employs the 

legislator, not simply funding.  Where that is the case, the situation detailed 

above still may not always implicate the Contracts Clause because in some 

factual circumstances, mere employment with the vendor, without any link to 

his or her compensation, may not qualify as a sufficient indirect interest in a 

particular contract.  See Jones v. Howell, 827 So.2d 691, 699-700 (Miss. 2002). 

May a vendor of the state receive a state payment if that 

vendor is a publicly traded company, and a legislator owns any 

shares of stock in such vendor? 

 

Proposed guidance:  The Contracts Clause ordinarily would not 

prohibit such a payment.  Under its plain meaning, it applies only to 

contracts authorized by a law enacted by the Legislature when a legislative 

member during that term has either a direct or indirect interest in the 

contract.  The law in question must have provided the legal authority for the 

state or county to enter into the contract with the vendor in which the 

legislator owns stock, not simply the funding. 

Where that is the case, the situation detailed above may implicate the 

Contracts Clause in many factual circumstances, because owning a 

substantial stake in a publicly traded corporation may be an indirect interest 

in a particular contract. 

https://www.westlaw.com/Document/I170048ae0e9911d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_699
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May a legislator be a state, county, city, or school district 

employee either full time, part time, or seasonal, or an elected 

or appointed official? 

 

 Proposed guidance:  The Contracts Clause would not bar such 

employment in most circumstances, although a legislator may be prohibited 

from holding some state positions by the Appointments Clause.  The 

Contracts Clause would not be implicated unless the legal authority to enter 

into a particular employment contract with the state or a county, not simply 

the funding, was provided by a law enacted by the Legislature during the 

legislature’s term.  By its express terms, of course, the Contracts Clause has 

no application to contracts with cities or school districts.  As a result, a 

legislator’s mere employment with a county, city, or school district or by a 

department or entity funded by the state, such as a University educator 

whose employment contract was approved by the Board of Regents, would not 

violate the Contracts Clause in most circumstances. 

May a legislator receive retirement compensation from the 

South Dakota Retirement System of services rendered other 

than acting as a legislator? 

 

Proposed guidance:   Yes.  It is questionable whether the expectancy of 

retirement benefits is a “contract” in which a legislator (or former legislator 

within one year) has an interest within the meaning of the Contracts Clause.  

See Campbell v. Kelly, 202 S.E.2d 369, 381 (W.Va. 1974).  But in any event, 

any such “contract” would not have been authorized by a law enacted by the 

Legislature during his or her term. 

https://www.westlaw.com/Document/I1c0e6db804aa11dabf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_711_381
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May a legislator or a business owned by a legislator 

subcontract for payment, goods, or services provided to or 

from the state? 

 

 Proposed guidance:   If the contract was authorized by a law enacted 

during the legislator’s term, the subcontract likely would be prohibited by the 

Contracts Clause because in most circumstances it would constitute an 

indirect interest in the contract.  However, a general appropriation bill that 

merely provides funding to state departments and agencies does not itself 

clothe them with the legal authority to enter into specific contracts.  By 

constitutional imperative, such authority is conferred by other laws.  Blanket 

appropriations set forth in a general appropriation bill do not “authorize” 

contracts within the plain meaning of the Contracts Clause. 

May a legislator or a business owned by a legislator receive 

Medicaid reimbursements administered by a state agency? 

 

Proposed guidance:   Yes.  Even if such reimbursements were deemed a 

“contract” in which a legislator has an interest, any such “contract” would not 

have been authorized by a law enacted by the Legislature during his or her 

term.  See Jones, 827 So.2d at 699-700; Georgia Dep’t of Med. Assistance v. 

Allgood, 320 S.E.2d 155, 158-59 (Ga. 1984). 

May a legislator receive an expense reimbursement for foster 

children in their care administered by a state agency? 

 

Proposed guidance:   Yes.  Even if one considered such reimbursements 

a “contract” in which a legislator (or former legislator within one year) has an 
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interest, any such “contract” would not have been authorized by a law 

enacted by the Legislature during his or her term. 

May a legislator or a business owned by a legislator purchase 

or receive goods or services, including state park passes, 

lodging, and licenses, from the state when such goods or 

services are offered to the general public on the same terms? 

 

Proposed guidance:   Yes.  Even if one considered such items to be a 

“contract” in which a legislator (or former legislator within one year) has an 

interest, any such “contract” would not have been authorized by a law 

enacted by the Legislature during his or her term. 

How do the instances detailed above apply to a legislator’s 

spouse, dependent, or a family member? 

 

 Proposed guidance:   By its plain terms, the Contracts Clause applies to 

legislators.  It does not apply to a legislator’s spouse, dependents, or family 

members.  If the framers intended it to apply to anyone other than 

legislators, they would have said so.  It is the role of the Legislature to enact 

any additional conflict of interest laws or rules to address such situations as a 

matter of public policy. 

 It is conceivable that the interest of a legislator’s spouse in a contract 

authorized by a law passed by the Legislature during the legislator’s term 

may amount to an “indirect” interest in that contract by the legislator within 

the meaning of the Contract Clause in certain factual circumstances.  Such a 

determination is situation-specific. 
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 But a spouse’s mere employment with the state, county, or related 

entity surely does not run afoul of the Contracts Clause.  “There has been no 

case cited to us from any jurisdiction which suggests a possible conflict of 

interest because a Legislator’s spouse is employed by the state, as one of a 

large class.”  Frazier, 504 So.2d at 698; see also S.D. Const., Art. XXI, § 5; 

SDCL 25-2-4; Field v. Field, 2020 S.D. 51, ¶17, 949 N.W.2d 221, 224 (spouses 

are entitled to maintain separate property and do with it as they see fit); 

Scherer v. Scherer, 2015 S.D. 32, ¶6, 864 N.W.2d 490, 493 (outside context of 

divorce, support, and homestead, marriage does not vest in one spouse an 

interest in other’s separate property”). 

CONCLUSION 

WHEREFORE, the South Dakota Legislature very respectfully 

requests that this Honorable Court take up the questions framed by the 

Governor and provide advisory guidance according to the plain meaning of 

the text of Article III, Section 12 of the South Dakota Constitution. 

Respectfully submitted this 12th day of December, 2023.  
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1 

 

 

On October 20, 2023, in aid of her authority and duty to make 

appointments to fill legislative vacancies, South Dakota Governor Kristi 

Noem requested an opinion from the South Dakota Supreme Court on 

nine questions relating to the contract clause of Article III, Section 12 of 

the South Dakota Constitution.  President Pro Tempore of the Senate Lee 

Schoenbeck, Speaker of the House Hugh Bartels, and Attorney General 

Marty Jackley joined in the request.  On October 31, 2023, this Court 

directed briefing from the Governor’s General Counsel, the Legislature, 

and the Attorney General.     

JURISDICTIONAL STATEMENT 
 

This Court has jurisdiction per Article V, Section 5 of the South 

Dakota Constitution to review gubernatorial requests for an advisory 

opinion on important and solemn matters involving the governor’s 

exercise of authority.  Filling a legislative vacancy in compliance with 

constitutional criteria involves an important and solemn exercise of 

authority by the state’s chief executive.1  This Court has also exercised 

Article V, Section 5 jurisdiction to render an advisory opinion on the 

question of whether a sitting legislator is eligible to receive state funds.2 

 
 

1 In re Daugaard, 2011 SD 44, ¶¶ 5, 19, 801 N.W.2d 438, 440, 443 

(jurisdiction to issue advisory opinion exercised over question of whether 
appointment of a nominee to judicial vacancy “complies with the 
constitutional directives of being a voting resident of the district from 

which” the nominee was selected). 
 

2 In re Noem, 2020 S.D. 58, 950 N.W.2d 678.  
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2 

 

At the same time, this Court has recognized prudential constraints 

on its Article V, Section 5 jurisdiction against rendering advisory 

opinions on speculative questions,3 questions which could adjudicate 

private rights,4 and questions relating to the duties of the legislature 

rather than the executive.5  These prudential considerations potentially 

constrain opining prospectively on even important questions concerning 

the exercise of executive power which involve hypothetical circumstances 

or determinations of fact,6 or opining retrospectively on questions 

concerning a sitting legislator’s compliance with Article III, Section 12 

 
 

3 Matter of Construction of Article III, Section 5 of the South Dakota 
Constitution, 464 N.W.2d 825, 827 (S.D. 1991)(declining to render 
opinion where question “rest[ed] entirely on speculation and conjecture); 

In re Request of Governor M. Michael Rounds for an Advisory Opinion, # 

25467 (S.D. 2009)(unpublished)(declining to render opinion where 

question “based merely on speculation”); 73A C.J.S. Public Contracts § 4 
(“existence of an opportunity to exercise prohibited influence regarding 
any particular employee is a factual issue to be resolved on a case-by-

case basis”). 
 

4 Construction of Article III, 464 N.W.2d at 827 (recognizing constraint on 
rendering opinion on question involving “adjudication of private rights”); 

In re Janklow, 530 N.W.2d 367, 369 (1995)(same re questions “involv[ing] 
private rights”); In re Opinion of the Judges, 147 N.W. 729, 731 (S.D. 

1914)(same “where private rights are involved”). 
 

5 Construction of Article III, 464 N.W.2d at 827 (declining to render opinion 
on question “relat[ing] to the duties of the legislature – not the executive”). 
 

6 In re Daugaard, 2011 SD 44 at ¶ 2 (citing Rounds for the need for “the 

factual circumstances presented in the course of an actual vacancy” to 
“better inform” the court’s review of requested advisory opinion); In re 
Opinion of the Supreme Court Relative to the Constitutionality of Chapter 
239, 257 N.W.2d 442, 443 (S.D. 1977)(recognizing potential constraint of 

being “handicapped” in rendering an opinion “by not having the facts 
before us which would be available in a litigated case”). 
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which may implicate private rights or purely legislative duties and 

obligations.7 

                                 DISCUSSION 

The starting point for analyzing the questions posed by the 

governor’s request is Article III, Section 12 of the South Dakota 

Constitution, which states in pertinent part that a “member of the 

legislature” may not “be interested, directly or indirectly, in any contract 

with the state or any county thereof, authorized by any law passed 

during the term for which [the member] shall have been elected” or 

“within one year thereof.”  According to its terms, Article III, Section 12 

reaches: (1) a member of the legislature; (2) who has a direct or indirect 

interest in; (3) a state or a county (hereinafter “state”) contract; (4) that 

was authorized by any law passed during the member’s term or within 

one year thereof (hereinafter “term”).  Whether Article III, Section 12 bars 

a contract requires an affirmative determination of the existence of each 

element.  The first and third elements generally do not entail factual 

disputes so Article III, Section 12 questions generally entail determining 

if the second and fourth elements are met. 

Interpreting and applying Article III, Section 12 (or like provisions 

in other states)8 requires an appreciation of its purpose.  In its loftiest 

 
 

7 Construction of Article III, 464 N.W.2d at 827. 
 

8 Michigan, Mississippi, New Mexico, Oklahoma, Texas and West Virginia 

have functionally identical constitutional provisions as Article III, Section 
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sense, Article III, Section 12 is intended to not only “preclude the 

possibility of any member deriving, directly or indirectly, any pecuniary 

benefit from legislation enacted by the legislature of which he is a 

member” but also “to remove any suspicion which might otherwise 

attach to the motives of members who advocate for the creation of any 

offices or the expenditure of public funds.”  Palmer v. State, 75 N.W. 818, 

819 (S.D. 1898); Opinion re Robert T. Mullally, S.D.Op.Atty.Gen. No. 76-

104, 1976 WL 352354 (Janklow).9  “[T]he constitutional prohibition 

against direct or indirect benefits indicates an intended broad scope of 

prohibition” that is meant as “an absolute prohibition against any such 

activity by present state legislators during their terms in office.”  Opinion 

re J.E. Brinkman, S.D.Op.Atty.Gen. No. 77-62, 1977 WL 36000 (Janklow); 

Asphalt Surfacing v. S.D. Dept. of Transportation, 385 N.W.2d 115, 118 

(S.D. 1986)(Article III, Section 12 framed to effect a “broad prohibition”). 

So, while it is true that Article III, Section 12 “precludes a current 

state legislator from contracting directly or indirectly with the state,” 

Article III, Section 12’s preclusive effect is broader than simply contracts 

created between a legislator and the state.  In re Noem, 2020 S.D. 58, ¶ 

14, 950 N.W.2d 678, 682; Pitts v. Larson, 2001 S.D. 151, ¶¶ 25, 33, 638 

 

12.  See Appendix hereto for the text of and notes of decisions 
interpreting these provisions. 
 

9 While the “Attorney General’s opinions should be considered when 
construing statutes, such opinions are not binding on the courts.”  

Simpson v. Tobin, 367 N.W.2d 757 (S.D. 1985). 
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N.W.2d 254, 260 (opining that Article III, Section 12 only “preclude[s] a 

sitting legislator from voting to create a contract between the legislator 

and the state”)(Gilbertson dissenting); Bosworth v. Hagerty, 99 N.W.2d 

334 (S.D. 1959)(a public official should not be on “both ends” of a public 

contract).  The article “unambiguous[ly]” prohibits not simply the 

creation10 of a contract between a legislator and the state but any 

interest, direct or indirect, in a state contract even if the legislator is not 

personally a party.  Norbeck & Nicholson Co. v. State of South Dakota, 142 

N.W. 847, 850 (S.D. 1913); Pitts, 2001 S.D. 151 at ¶ 13.11 

Yet there must be rational limits.  Mississippi cautioned against 

interpreting its constitutional counterpart to Article III, Section 12 so 

broadly as to “render vast sectors of our society ineligible for service in 

our Legislature.”  Jones v. Howell, 827 So.2d 691, 701 (Miss. 2002).  “In 

a representative democracy the legislative branch of government should 

be sprinkled with members from all walks of life.  Representative 

 
 

10 Only the emoluments clause of Article III, Section 12 utilizes the term 
“created.”  The framers of the contract clause could have limited its scope 
to contracts “created” between a legislator and the state but instead 

selected terms broadly prohibiting an interest in “any” contract 
regardless of whether the legislator is a party.  Palmer, 75 N.W. at 819. 
 

11 Jones, 827 So.2d at 697 (“[i]t is not required that one be a party to the 

contract in question to have an interest in the contract”); People v. Darby, 
250 P.2d 743 (Cal. 1952)(though school trustee need not share directly in 

the profits to be realized by contract with vendor, trustee had a 
prohibited interest when trustee had entered agreement to lease property 
to vendor days before voting on vendor’s contract; trustee had an interest 

the moment he placed himself in a situation where his personal interest 
will conflict with the faithful performance of his duties as trustee). 
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democracy is strengthened when representatives and senators truly 

reflect the professional, gender, racial and geographic diversity of the 

population at large.  The need for members who possess particular skills 

as a result of education and training cannot be overemphasized.”  Jones, 

827 So.2d at 701.  Likewise, Texas has observed that “an overbroad 

interpretation” risks turning a provision adopted for the public benefit 

into a detrimental “deterrent to future legislative service.”  Tex.Op.Atty. 

Gen. No. GA-0567 (2007), 2007 WL 2684546. 

In a small state such as South Dakota, “the likelihood of a public 

officer having some degree of ‘interest’ in a contract using that term in its 

most literal sense, is great.”  Opinion re Thomas C. Todd, S.D.Op.Atty.Gen. 

No. 77-80, 1977 WL 36018 (Janklow).  A legislator certainly benefits from 

an appropriation to fund a contract to reconstruct a roadway near her 

home by providing her with an improved road on which she can drive, 

which arguably constitutes an “interest” in the project in a literal sense.  

But an “interest” has been described as something more than the 

possibility that a public official might incidentally realize the benefits of a 

law “to a greater or lesser degree” than other members of the general 

public.  Todd, S.D.Op.Atty.Gen. No. 77-80.  For an “interest” to arise, the 

benefits of a contract must in some manner flow discreetly to a public 

official as opposed to being realized by that official in the same manner 

as the public at large.12  Such at-large benefits generally are “too remote 
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to constitute a conflict” or an “interest.”  Todd, S.D.Op.Atty.Gen. No. 77-

80. 

Still, “interest” has received “strict” and “expansive”13 construction 

so as to effectuate both the letter and spirit of Article III, Section 12 and 

risk no compromise of the public’s confidence in the legislative branch.  

Legislators are expected to be “absolutely free” of considerations of self-

interest or of influences other than the “obligations he owes to the public 

at large.”  Todd, S.D.Op.Atty.Gen. No. 77-80.  “Interest” has thus been 

variously described as any circumstance that would arouse “any 

suspicion” regarding a legislator’s “motives” in supporting a particular 

“expenditure of public funds;”14 or as any circumstance which might 

 
12 Opinion re Steven M. Christensen, S.D.Op.Atty.Gen. No. 87-11, 1987 

WL 341006 (Tellinghuisen)(fact that county commissioner’s business 
would, the same as other business owners, incidentally benefit from 

community economic development project was not a sufficient interest); 
Hanig v. City of Winner, 2005 SD 10, ¶ 18, 692 N.W.2d 202, 207 (interest 

must be more “direct, definite [and] capable of demonstration” than what 
a public officer “holds in common with members of the public”); 73A 
C.J.S. Public Contracts § 4 (interest must be “certain, definable, 

pecuniary or proprietary”); Spadanuta v. Village of Rockville Centre, 230 
N.Y.S.2d 69 (Ct.App.2 1962)(fact that property owned by mayor 

contiguous to an urban renewal project might incidentally benefit from 
the project did not invalidate contract where the benefit to mayor’s 
property was no different than that realized by other adjacent 

landowners); Tex.Op.Atty. Gen. No. GA-0567 (2007), 2007 WL 2684546 
(interest must be more than the general interest shared by the public; it 
must be one that involves gain or loss specific to the legislator). 
 

13 Asphalt Surfacing, 385 N.W.2d at 117; Pitts, 2001 SD 151 at ¶¶ 13; 
Noem, 2020 SD 58 at ¶ 13. 
 

14 Palmer, 75 N.W. at 819; Jarrett Printing Co. v. Riley, 424 S.E.2d 738 

(W.V. 1992)(“interest” afforded a broad “prophylactic” interpretation in 
order to alleviate any “harmful suspicion of corruption”); Udall v. Public 
Employees Retirement Board, 907 P.2d 190 (N.M. 1995)(“[c]ritics are 
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tend to “influence” a legislator “in any degree” to approve the contract; or 

as any situation where a legislator’s “personal interest will conflict with 

the faithful performance of his duties.”15  Todd, S.D.Op.Atty.Gen. No. 77-

80. 

Though there are few published South Dakota decisions 

construing what being “interested, directly or indirectly” means in the 

context of Article III, Section 12, some authority has developed 

interpreting nearly identical language in statutes prohibiting certain local 

government officials from having an interest in contracts entered into by 

the local governing entity.  See SDCL 3-16-7; SDCL 6-1-1.  These 

statutes certainly vindicate the same public interest in the absolute 

objectivity of public officials as Article III, Section 12. 

In the context of interpreting a statute prohibiting certain local 

government officials from having an interest in contracts entered into by 

the local governing entity, an “interest, direct or indirect,” was described 

as an “interest in the contract . . . such as would tend in any degree to 

influence him in making the contract,” consistent with the proposition 

 

quick to ascribe venal motives to any legislative decision which has the 
effect of benefitting those who hold office”); State v. Furey, 318 A.2d 783 

(Ct.App.N.J. 1974)(contract may be set aside if it is infected with the 
taint of self-interest of the officials who voted for it); Aldom v. Borough of 
Roseland, 127 A.2d 190 (Ct.App.N.J. 1956)(validity of contract does not 
rest upon proof of fraud, dishonesty, loss to the municipality, whether 

contract was desirable or undesirable from a public standpoint but upon 
whether the officer had a personal interest in the matter). 
 

15 Norbeck, 142 N.W. at 849 (legislator “stands in a fiduciary and trust 

relation towards the state”). 

https://www.westlaw.com/Document/N4B8059900A2611DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NE23823F00A2511DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8236fc6a342b11d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8236fc6a342b11d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I69e560a533ce11d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I69e560a533ce11d98b61a35269fc5f88/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ifcb5383101ee11da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_594_849


9 

 

that “a public officer in the discharge of his duties as such should be 

absolutely free from any influence other than that which may directly 

grow out of the obligations he owes to the public at large.”  Todd, 

S.D.Op.Atty.Gen. No. 77-80. 

Hanig v. City of Winner, 2005 S.D. 10, ¶ 19, 692 N.W.2d 202, 209, 

endorsed general definitions of the term “direct pecuniary interests” as 

“when an official votes on a matter benefitting the official’s own property 

or affording a direct financial gain” and the term “indirect pecuniary 

interests” as “when an official votes on a matter that financially benefits 

one closely tied to the official, such as an employer or family member.”  

According to Hanig, “[i]f a [public official’s] interest fits within any of 

these categories, that [official] either has an actual bias or an 

unacceptable risk of actual bias.”  Hanig, 2005 S.D. 10 at ¶ 19.  

Importantly, the bias need not be “actual” to constitute a prohibited 

interest; the “risk” of such bias, and likely also the appearance of such 

risk to the public,16 is sufficient for an official to have an impermissible 

“interest” in a matter before the public body. 

 
 

16 Norbeck, 142 N.W. at 851 (“[i]t matters not if [a legislator] did in fact 

make his private interests subservient to his public duties”); SENATE 
JOURNAL, 45th L.D. 1362, 1363 (1977)(Governor Kneip observing that 

“[t]he best way to avoid conflicts of interest is to avoid the occasions for 
such conflicts”); N.M.Op. Atty.Gen. No. 90-17 (1990)(it is not necessary 
to show that an official sought a financial advantage, it is the potential 

for conflict which the law seeks to avoid); 73A C.J.S. Public Contracts § 4 
(conflicts provisions “enacted as much to prevent giving the appearance 

of conflict as to suppress all tendency to wrongdoing”). 

https://www.westlaw.com/Document/Ia15bc4caff7611d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_209
https://www.westlaw.com/Document/Ia15bc4caff7611d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/Ifcb5383101ee11da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_594_851
https://www.westlaw.com/Document/Id7748b111d5011db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iddf28a12b67c11d9a49dec8cdbddd959/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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These definitions, however, provide little guidance on the degree of 

benefit an official act must confer on an official’s property, family 

member or employer to be prohibited.  Hanig, 2005 S.D. 10 at ¶ 19 

(“[t]here is no mathematical way to quantify the interest necessary to 

taint the process”).  In Hanig, a city council member who earned tips 

working in a restaurant with a liquor license was deemed to have a 

sufficiently “indirect pecuniary interest” in the question of whether a 

competitor to the restaurant should be granted a liquor license to 

invalidate the council’s vote denying the license.  Hanig, 2005 S.D. 10 at 

¶¶ 20-23.  The application of “indirect pecuniary interest” to the non-

wage income earned by an employee of a business which could be 

adversely affected by council action authorizing a liquor license to a 

potential competitor affords extensive reach to the term “indirect.”  

The term “authorizes” is afforded extensive reach under state law 

as well.  Per SDCL 4-8-1, an appropriation made by law is necessary to 

the authority to expend state funds.  Thus, Asphalt Surfacing concluded 

that any state or county contract funded through either a specific or 

general legislative appropriation falls within the purview of Article III, 

Section 12.17  Asphalt Surfacing, 385 N.W.2d at 117.  Legislators know or 

 
 

17 Pitts, 2001 SD 151 at ¶ 15 (general appropriation for payment of 

employees which funded contract between legislator and agency of the 
state created indirect interest in contract with the state); Opinion re Terry 
C. Anderson, S.D.Op.Atty.Gen. No. 90-45, 1990 WL 596811 
(Tellinghuisen)(contract of insurance with agency owned by legislature 

invalid where premium would be paid from general appropriation voted 

https://www.westlaw.com/Document/Ia15bc4caff7611d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/Ia15bc4caff7611d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia15bc4caff7611d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/Ia15bc4caff7611d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/N9C2AADF00A2611DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2d0f756ffeaf11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_117
https://www.westlaw.com/Document/Ibba0b821ff2711d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/I761e96c11d1011db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I761e96c11d1011db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I761e96c11d1011db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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are presumed to know that a general appropriation bill they are voting on 

will fund a contract from which they may benefit directly or indirectly.18  

Thus, Article III, Section 12 “imposes a prohibition not only in the case 

where the Legislature passes a whole new act authorizing the specific 

project out of which the contract grows and is paid, but also in the case 

where everyday recurring contracts for state government supplies are bid 

and paid for out of general appropriated funds.”  Brinkman, 

S.D.Op.Atty.Gen. No. 77-62. 

South Dakota’s view that an appropriation serves to “authorize” a 

contract is shared by other states with Article III, Section 12-type conflict 

of interest prohibitions.  In Settles v. Board of Ed., 389 P.2d 356, 360 

(Okla. 1964), the court ruled that Oklahoma’s equivalent prohibition 

rendered a contract between a legislator-public school teacher void 

because “it was the act [of appropriating money to pay the contract] 

which made his contract enforceable and binding.”  According to Settles, 

“making available to the school district state aid funds with which to pay 

 

on by legislator); Brinkman, S.D.Op.Atty.Gen. No. 77-62, 1977 WL 36000 

(Article III, Section 12 applies “where everyday recurring contracts for 
state government supplies are bid and paid for out of general 
appropriated funds”). 

 

18 73A C.J.S. Public Contracts § 4 (provision like Article III, Section 12 

“necessarily implicates a collateral duty to apprise himself or herself of 
all facts and circumstances surrounding the matter which might lead a 
reasonable disinterested person to question the public official’s 

impartiality”); N.M.Op.Atty.Gen. No. 91-11 (1991)(legislator knows or 
should know if sub-contract is paid for by state funds paid to general 

contractor). 

https://www.westlaw.com/Document/Iaaf745a3f79511d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_360
https://www.westlaw.com/Document/Iaaf745a3f79511d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_360
https://www.westlaw.com/Document/Ieacbf3c1088c11db91d9f7db97e2132f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iddf28a12b67c11d9a49dec8cdbddd959/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icbdc63d108b611db91d9f7db97e2132f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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[the legislator-teacher’s] salary” gave “force and effect to his contract, the 

. . . legislature in fact authorized the contract.”  Settles, 389 P.2d at 360.  

Consistent with Settles, the Oklahoma Attorney General opined that “[a]n 

appropriation bill may give ‘force and effect’ to a contract in multiple 

ways, including (but not limited to) expressly directing an agency to enter 

into a specific type of contract or appropriating funds to pay the 

contract.”  Okla.Op.Atty.Gen. No. 05-13 (2005), 2005 WL 1142206. 

Likewise, Texas has determined that “an appropriations act, as 

well as general legislation, will operate as authorizing legislation” for 

purposes of its constitutional conflicts provision.  Tex.Op.Atty.Gen. No. 

JM-162 (1984), 1984 WL 182215, see also Jones, 827 So.2d at 697 

(“legislative appropriations to state agencies ‘authorize’ contracts funded 

by those appropriations”); Mich.Op.Atty.Gen. No. 6615 (1989), 1989 WL 

445982 (“[c]ontracts can, of course, only be entered into by state 

agencies with funds appropriated by the Legislature for that purpose”). 

In two cases, Baca and Stratton, New Mexico found that a general 

appropriation did not “authorize” employment contracts between 

legislator-teachers and the school districts for which they worked.19  But 

these findings appear to be confined to their facts.  New Mexico, like 

South Dakota, does not prohibit employment contracts between 

legislators and school districts.  Baca and Stratton appear to say only 

 
 

19 Baca v. Otero, 267 P. 68 (N.M. 1928); Stratton v. Roswell Ind. Schools, 
806 P.2d 1085, 1096 (Ct.App.N.M. 1991). 

 

https://www.westlaw.com/Document/Iaaf745a3f79511d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_360
https://www.westlaw.com/Document/I4085b361129611dba76edcd428e38b66/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic2dc2c4111ba11db81afa8f5b00e6bb9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic2dc2c4111ba11db81afa8f5b00e6bb9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I170048ae0e9911d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_697
https://www.westlaw.com/Document/I87e575111d2c11db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I87e575111d2c11db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I24eccea1f83311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I47685bc3f5a911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_1096
https://www.westlaw.com/Document/I47685bc3f5a911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_1096
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that a non-prohibited employment contract between a legislator-teacher 

and a school district is not transformed into a prohibited “contract with 

the state” simply because the contract is funded in whole or in part by a 

general appropriation.  The question of whether a general appropriation 

which funds a “contract with the state” serves to “authorize” such a 

contract was not before the court in either Baca or Stratton and appears 

to remain an open question in that state.20 

It is worth bearing in mind, then, that Article III, Section 12 does 

not prohibit all contracts with legislators, only those “authorized” by a 

law passed during legislator’s term.  Consistent with this principle, one 

commentator has suggested a test for determining whether a contract 

was “authorized” during a legislator’s term of office based on “whether 

the contract could have been entered into by the state if the act in 

question had not been passed.  If the answer is ‘yes,’ the act had no 

bearing on the contract and did not authorize it.  If the answer is ‘no,’ the 

act made the formation of the contract possible.  It permitted and 

 
 

20 Though Maryland Casualty Co. v. State Highway Commission, 35 P.2d 
308 (N.M. 1934), addresses an alleged conflict under New Mexico’s 

counterpart to Article III, Section 12, that case did not address whether a 
general appropriation authorizes a contract.  The “conflict” stemmed 

from a legislator’s vote for a 1929 act allegedly expanding the scope of 
workers compensation coverage during the same term that the legislator 
sold the state a workers compensation policy.  The state subsequently 

balked at paying the portion of the premium due for the alleged 
expansion in coverage.  The Maryland Casualty court, however, ruled 

there was no conflict because the premium in question was for a category 
of injury that was already covered by an earlier, 1927 version of the act. 

 

https://www.westlaw.com/Document/I293833d5f80e11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I293833d5f80e11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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therefore authorized the contract.”21  In other words, if a contract 

between a legislator and the state or a county in South Dakota could be 

entered into using non-state or non-appropriated funds – such as if a 

contract were paid from a continuing appropriation22 or from federal 

funds, federal grants or private donations23 – then such a contract 

should not violate Article III, Section 12. 

These policies and principles necessarily inform the responses to 

the questions posed in the governor’s request for an advisory opinion. 

1. May a vendor of the state receive a state payment if that vendor 

employs a legislator, and such legislator is not an owner of the 
vendor? 
 

While a legislator’s ownership of a company contracting with the 

state would usually pose a conflict if the contract is paid from funds 

 
 

21 Note – Legislative Bodies – Conflict of Interest – Legislators Prohibited 
From Contract With State, 7 Nat.Res.J. 296, 302 (1967). 
 

22 Opinion re Jeffrey R. Vonk, S.D.Op.Atty.Gen. No. 08-03, 2008 WL 

2131608 (Long); Anderson, S.D.Op.Atty.Gen. No. 90-45, 1990 WL 
596811 (legislator-partner of insurance agency could not sell policy to 

state); Okla.Op.Atty.Gen. No. 72-288 (1973)(school principal paid from 
appropriated funds could not be legislator but school principal could be 
legislator if compensation comes from entirely separate funds). 

 

23 Okla.Op.Atty.Gen. No. 05-13 (2005)(finding contract of school teacher 

paid by federal funds not “authorized” by state law); Tex.Op.Atty.Gen. No. 
JM-782 (1987), 1987 WL 269346 (legislator was not prohibited from 

being employed by a non-profit corporation operating a local transit 
system because the legislator’s salary was paid entirely from federal 
funds passed through the state highway department requiring no 

legislative action except to authorize department to participate in 
program); but see Green v. Holloway, Civ.No. 93-855 (7th Jud.Cir.) 

(opining that state senator could not be employed by county as chemical 
dependency counselor even though salary was paid with federal funds). 
 

https://www.westlaw.com/Document/I77fe808b282d11ddb86fead008c6b935/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I77fe808b282d11ddb86fead008c6b935/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I761e96c11d1011db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I761e96c11d1011db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I12f040d111cb11db81afa8f5b00e6bb9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I12f040d111cb11db81afa8f5b00e6bb9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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appropriated during the legislator’s term of office,24 it does not follow that 

non-ownership removes all potential for a prohibited interest.  Hanig, 

2005 S.D. 10 at ¶ 19 (recognizing public officer-employee’s potential 

interest in wellbeing of her employer’s business).25  Non-ownership may 

remove a conflict if a legislator-employee is “a salaried employee [who] 

receives no commission based on receipts or earnings” derived from state 

funds.  Todd, S.D.Op.Atty.Gen. No. 77-80.26  Consistent with Todd, 

 
 

24 Tex.Op.Atty. Gen. No. JM-162 (1984), 1984 WL 182215 (“ownership 
and control of a corporation gives a legislator an interest in its contracts”); 

Okla.Op.Atty.Gen. No. 80-301 (1980)(legislator could not, through any 
business enterprise in which he/she holds a financial interest, sell goods 
or services to any state agency, even if the contract is awarded pursuant 

to statutes relating to the Purchasing Division of the State Board of 
Public Affairs, where payment therefor would be made from funds 

appropriated during the legislator/vendor's term of office). 
 

25 Tex.Op.Atty.Gen. No. 0-6582 (1945)(Secretary of State not authorized 
to submit for publication constitutional amendments proposed at this 
session of the Legislature to a newspaper whose owner was a legislator); 

Tex.Op.Atty.Gen. No. M-625 (1970)(Comptroller may not lawfully issue 
payment for goods or services furnished to a state agency by a firm or 
partnership of which a legislator is member, when the payment is 

charged to funds appropriated by the Legislature during the term for 
which legislator was elected to office); Tex.Op.Atty.Gen. No. H-696 

(1975)(neither legislator nor his firm could contract with state or county 
if the subject of the contract was authorized or funded by a legislature of 
which the individual was a member); Tex.Op.Atty.Gen. No. JM-162 

(contract between the state and companies owned, controlled and 
operated by a member of the legislature prohibited if the contract was 

authorized by a general statute or appropriations act passed during the 
legislator's term of office). 

 

26 Jones, 827 So.2d at 697 (where appropriations to Medicaid did not 
affect the amount providers are reimbursed, legislator-employee of 

provider whose compensation was not tied to employer’s Medicaid 
receipts did not have prohibited interest). 

  

https://www.westlaw.com/Document/Ia15bc4caff7611d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/Ia15bc4caff7611d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/Ic2dc2c4111ba11db81afa8f5b00e6bb9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic2dc2c4111ba11db81afa8f5b00e6bb9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I170048ae0e9911d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_697
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Oklahoma determined that a corporation of which a legislator was part 

owner could contract with a city so long as neither his compensation nor 

the activity which generated such business was funded by 

appropriations from the state legislature.  Okla.Op.Atty.Gen. No. 74-268 

(1975).  Thus, as observed in Hanig, the question is less one of 

proprietary interest and more one of a legislator-employee’s financial 

interest, direct or indirect, in her employer’s contracts or business. 

Like Hanig, New Mexico has noted that considerations of an 

employer’s economic wellbeing can give rise to a prohibited interest by a 

legislator-employee even when the employer is a non-profit corporation.  

N.M.Op.Atty.Gen. No. 90-17 (1990), 1990 WL 509588 (citing Norbeck).  

“Although a non-profit organization, by definition, is not organized to 

make a profit, it usually performs services in exchange for payment and 

requires a certain amount of financial security in order to function.”  

N.M.Op.Atty.Gen. No. 90-17.  Directors of even non-profit corporations 

can realize salaries or other financial benefits tied to the success of a 

company contracting with the state, giving rise to a potential indirect 

financial interest in state funds.  One commentator has observed that “a 

directorship alone constitutes an interest in the corporation’s contract 

which would prevent the corporation from doing business with the 

government served by the director, even if it be shown that he derives no 

financial benefit from the contract.”27 

 
 
 

https://www.westlaw.com/Document/Id7748b111d5011db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id7748b111d5011db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Consistent with this comment, New Mexico found that a “legislator 

who actively serves as a director of a non-profit corporation and who has 

more than a nominal interest in the organization’s affairs is faced with 

the same potential for conflict when the organization contracts with the 

state as a legislator who receives a personal financial benefit from the 

contract.”  N.M.Op.Atty.Gen. No. 90-17 (citing Norbeck).  Without 

defining what level of interest exceeds “nominal,” New Mexico found that 

a legislator-director of a non-profit corporation had “an interest in 

conflict with his role as legislator in the form of a strong incentive to 

promote the goals of the organization and an indirect interest in the 

financial welfare of the company.”  N.M.Op.Atty.Gen. No. 90-17.   

In Cassibry v. State, 404 So.2d 1360 (Miss. 1981), the Mississippi 

Supreme Court found that a legislator violated the constitution when he 

voted for appropriation bills authorizing a state agency to contract for 

services from a company for which he was outside counsel.  As a 

legislator, Cassibry had been involved with the preparation and drafting 

of a contract between the state’s social services department and his 

client.  Cassibry, 404 So.2d at 1364.  State funds were used to pay 

Cassibry’s attorney fees, sometimes through direct payment to Cassibry  

  

 
27 KAPLAN & LILLICH, Municipal Conflicts of Interest: Inconsistencies and 

Patchwork Prohibitions, 58 Colum.L.Rev. 157, 180 (1958). 
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rather than through his client.  Cassibry, 404 So.2d at 1364.  The court 

found that Cassibry’s involvement in promoting his client’s business 

activities with the state and the financial benefits he realized from doing 

so, to the point that he was nearly “a corporate employee,” created a 

prohibited interest in his employer’s contracts with the state.  Cassibry, 

404 So.2d at 1364.   

As a general proposition, the fact that a legislator-employee is a 

non-owner of a business does not categorically preclude the potential for 

a prohibited interest in her employer’s contracts with the state.  

“Whether a legislator’s interest in a business is significant enough to 

prevent that business from contracting with the state is a question of 

fact.”  Tex.Op.Atty. Gen. No. GA-0567.28  The potential for a conflict 

depends on the circumstances of each case, such as the nature of the 

contract with the state, its source of payment, whether the legislator was 

involved in generating the business for her employer, the legislator’s 

compensation structure, and the nature of the legislator’s interest in the 

general success and economic wellbeing of her employer.   

  

 
 

28 Tex.Op.Atty.Gen. No. GA-0087 (2003), 2003 WL 21660085 (“whether a 

public servant’s outside employment creates a conflict of interest 
frequently requires resolving fact questions”); Tex.Op.Atty.Gen. No. M-
625 (“[n]o single rule will serve to hold that when a member of the 

legislature owns stock in a corporation that corporation is or is not 
precluded from contracting with the state or a county under the 

provisions of this section.  Each case must be determined strictly on the 
basis of a full development of the relevant facts”). 
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2. May a vendor of the state receive a state payment if that vendor 
is a publicly traded company, and a legislator owns any shares or 

stock in such vendor? 
 

Unlike a non-owner employee, a legislator who holds stock or 

shares in a corporation has a proprietary interest in the corporation even 

if the legislator is not employed by the corporation.29  “A stockholder in a 

private corporation clearly has an interest in its contracts; and if [a 

governing entity] cannot make a contract with the officer himself, it 

cannot make it with a corporation in which such officer is a stockholder.”  

State v. Robinson, 2 N.W.2d 183, 187 (N.D. 1942), citing Norbeck.   

A shareholder’s proprietary interest in a corporation conducting 

business with the state can, thus, create a conflict in any contract 

between the corporation and the state paid for with funds appropriated 

during the legislator’s term.  Thus, Asphalt Surfacing determined that 

Article III, Section 12 prohibited a state contract with a road surfacing 

company when one legislator was president of the company and another 

was 100% holder of the company’s shares.  Asphalt Surfacing, 385 

N.W.2d at 119   Likewise, in Ayres v. Junek, 247 N.W.2d 488, 489 (S.D. 

1976), a school board member who was a shareholder, officer and 

 
 

29 63C Am.Jur.2d Public Officers and Employees § 248 (“[t]he interest of 
a public officer as a stockholder in a corporation entering into a 
contractual relation with the public is a prohibited interest – at least 

where the interest is substantial” and a “stronger case of interest exists 
where public officers are not only stockholders but also officers of 

corporations” contracting with the state. 
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director of vehicle repair shop was precluded from contracting with 

school district for the repair of school buses. 

As found in Norbeck, “the fact that [a] contract . . . [is] made 

between . . . a corporation [owned by a legislator] and the state and not 

directly between [the legislator] and the state is immaterial” to the 

determination of whether the legislator has an “interest” in the contract.  

“The interest of a stockholder of a corporation is within the reason of the 

rule prohibiting [a public] officer from being interested, directly or 

indirectly, in a contract with the state.”  Norbeck, 142 N.W. at 850.30 

Thus, as with a legislator’s employment by a business contracting 

with the state, the question of potential pecuniary gain, rather than a 

legislator-shareholder’s degree of equity ownership in a company, is 

determinative of whether a legislator-shareholder has a prohibited 

“interest” in a contract with the state.  A small ownership share of a 

company could nonetheless yield a sizable financial benefit that could 

influence, or raise a suspicion of influencing, a legislator’s actions.  In 

this respect, Norbeck is consistent with other jurisdictions with 

constitutional conflict of interest provisions similar to South Dakota’s. 

 
 

30 See also cases applying conflict of interest prohibition to legislator-
shareholders: Parking Printing & Stationary Co. v. Arkansas Printing & 
Lithography Co., 354 S.W.2d 560 (Ark. 1962); Thomson v. Call, 699 P.2d 

316, 323 (Cal. 1985); People v. Simpkins, 359 N.E.2d 828, 832 (Ill. 1977); 
Wilson v. Iowa City, 165 N.W.2d 813, 824 (Iowa 1969); Thompson v. 
District Bd. of Ed., 233 N.W. 439, 440 (Mich. 1930). 
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When a water users association sought to contract for project 

consulting services with a firm whose president and stockholder was a 

state legislator, New Mexico determined that this would create a 

prohibited indirect interest when the project in question was partially 

funded by a contract authorized by the legislature during the legislator-

consultant’s term of office.  N.M.Op.Atty.Gen. Nos. 90-17, 91-11.31  “The 

constitutional prohibition against any direct or indirect interest in state 

contracts ensures that legislators perform their public duties free of any 

personal influence.”  N.M.Op.Atty.Gen. Nos. 90-17, 91-11.  These duties 

could not be met when the legislator-consultant “had an ongoing 

contractual relationship with the [water] association to perform work 

attributable specifically to the project that the legislature funded.”  

N.M.Op.Atty.Gen. Nos. 90-17, 91-11.   

At the same time, in the view of Robinson and other courts, the 

“interest” prohibited by Article III Section 12 “does not depend entirely 

upon the relationship that a stockholder bears to the corporation in 

which he owns a share of stock.”  Robinson, 2 N.W.2d at 189.  On facts 

similar to Ayres, the Robinson court found that a contract for purchase of 

gasoline, lubricants and other material supplied for the maintenance of 

 
 

31 N.M.Op.Atty.Gen. No. 89-34 (1989)(Article 4, Section 28 applies to 

legislators who own shares in a company contracting with the state);  
Tex.Op.Atty.Gen. No. 0-6582 (Secretary of State not authorized to submit 
for publication constitutional amendments proposed at a session of the 

Legislature to a corporation newspaper of which a legislator is a 
stockholder). 
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the state motor pool was not invalid simply because a legislator was 

“merely a nominal” shareholder in the supplying corporation.  Robinson, 

2 N.W.2d at 189.  According to Robinson, a legislator-shareholder’s stake 

in a corporation doing business with the state must be “substantial” to 

give rise to a prohibited interest.  Robinson, 2 N.W.2d at 189. 

Likewise, in Mississippi Power & Light Co. v. Town of Coldwater, 

168 F.Supp. 463, 477 (D.Ct.Miss. 1958), the court found that the fact 

that a town alderman held 50 out of 104,000 shares of a utility did not 

invalidate a contract with the utility to provide electricity to the town.  

When the alderman “owned no common stock and had no voting rights 

and never at any time participated in any of the stockholder meetings, or 

in any control of the corporation,” his interest “was so infinitesimal as 

compared to the entire value of the [utility company] that it would not 

rise to the dignity of a conflicting interest.”  Mississippi Power & Light, 

168 F.Supp. at 477; Mich.Op.Atty.Gen. No. 6151 (1983), 1983 WL 

174693 (no substantial conflict of interest existed in contract between 

state and automobile dealership corporation in which a legislator had 

less than a 1% interest).   

“No single rule will serve to hold that when a member of the 

legislature owns stock in a corporation that corporation is or is not 

precluded from contracting with the state or a county under the 

provisions of this section.  Each case must be determined strictly on the 

basis of a full development of the relevant facts.”  Tex.Op.Atty.Gen. No. 
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M-625 (1970).  Whether a legislator’s ownership of stock or shares in a 

company doing business with the state rises to the level of a prohibited 

contract will depend on such variables as the amount of stock or shares 

owned, the degree of ownership and control those stocks or shares 

confer, whether the legislator-shareholder is also an officer and director, 

whether the legislator-shareholder solicited business on behalf of the 

company, and the amount of financial benefit realized by a legislator-

shareholder from any contract with the state. 

3. May a legislator be a state, county, city or school district 

employee, either full time, part time or seasonal, or an elected or 
appointed official? 
 

Unlike South Dakota, some states’ counterparts to Article III, 

Section 12 prohibit contracts between legislators and “districts” including 

school districts (Michigan, Mississippi), municipalities (Mississippi, New 

Mexico, Michigan), or any state “subdivision[s]” (Michigan, Oklahoma).  

See Appendix.  These states interpret their counterparts to Article III, 

Section 12 to prohibit contracts of employment with these political 

subdivisions.32 

 
 

32 Frazier v. State ex rel. Pittman, 504 So.2d 675 (Miss. 1987)(legislator 

could not be a public school or university teacher during term of office); 
Okla.Op.Atty.Gen. Nos. 72-288 (1973), 82-48 (1982); 04-25 (2004) 
(legislator could not be a state employee or a public school administrator 

or teacher if her salary is authorized by law or appropriated by the 
legislature during her legislative term); Okla.Op.Atty.Gen. Nos. 05-13 
(state legislator cannot be employed by state during term of office for 

which legislator was elected where source of funds for legislator's salary 
is authorized by law or appropriated by legislature during legislator's 

term of office); but see Tex.Op.Atty.Gen. No. JM-782 (1987), 1987 WL 
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South Dakota has likewise interpreted Article III, Section 12 to 

extend to state-funded contracts of employment with the state.  Palmer, 

75 N.W. at 819; Pitts, 2001 S.D. 151 at ¶ 14.  However, unlike the 

foregoing states, Article III, Section 12 only prohibits legislator contracts 

with the state (or arms of the state) and counties.  Palmer, 75 N.W. at 

819.  Though municipalities and school districts are subdivisions of the 

state, they are now, as they were at the time of Article III, Section 12’s 

enactment, separate legal entities.  Clearly, if the framers of Article III, 

Section 12 had intended to foreclose legislators from being employed by 

municipalities and school districts they would have added language 

necessary to accomplish that objective. 

Thus, according to authorities interpreting Article III, Section 12, a 

person may not be both a legislator and an employee of the state or a 

county if the contract for employment is funded by an appropriation 

voted on during the legislator’s term; but a legislator may be employed by 

other state subdivisions having a distinct legal identity such as 

municipalities or school districts.  Baca, 267 P. at 69; Stratton, 806 P.2d 

at 1096.  Also, as noted above, Article III, Section 12 should not prohibit 

contracts between a legislator and the state or a county in South Dakota 

 

269346 (legislator’s employment by a non-profit corporation created to 

operate a local transit system did not violate the state’s prohibition on 
legislators being state or county employees where the legislator’s salary 
was paid entirely from federal funds passed through the state highway 

department requiring no legislative action except to authorize department 
to participate in program).   
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if the source of his or her salary is from non-state or non-appropriated 

funds, such as a direct federal grant or local funding.  See Footnotes 22 

and 23 supra; Okla.Op.Atty.Gen. No. 04-25 (2004). 

With respect to other elected or appointed positions, if these 

positions do not entail a contract between the legislator and the state or 

a county, then service in these positions would not implicate the contract 

clause of Article III, Section 12.  Palmer, 75 N.W. at 819.  However, other 

constitutional provisions or laws, such as Article III, Section 3 

33 or the 

appointments clause of Article III, Section 12,34 may, and likely do, 

preclude the election or appointment of a legislator to other public offices. 

4. May a legislator receive retirement compensation from the South 
Dakota Retirement System for services rendered other than 

acting as a legislator? 
 

No South Dakota case has addressed this question, but in Udall v. 

Public Employees Retirement Board, 907 P.2d 190 (N.M. 1995), the court 

was asked whether retirement benefits paid to a legislator for his 

legislative service violated a constitutional prohibition on receiving any 

“emolument . . . directly or indirectly” other than the legislative 

 
 

33 Opinion re Alice Kundert, S.D.Op.Atty.Gen. No 82-23, 1982 WL 188034 
(Meierhenry)(legislator could not serve on county commission or state 
veterans commission); Opinion re Tim Johnson, S.D.Op.Atty.Gen. No. 84-

24, 1984 WL 248730 (Meierhenry)(legislator cannot serve on school 
board). 
 

34 Opinion re Terry C. Anderson, S.D.Op.Atty.Gen. No. 88-51, 1988 WL 

483610 (Tellinghuisen)(appointments clause of Article III, Section 12 
“prohibits appointment of a member off the legislature to any state 

appointed office”). 
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compensation specified in another constitutional provision.  Udall ruled 

that “constitutional limitations on ‘allowances’ or ‘emoluments’ do not 

apply to pension programs” because of “the contingent nature of 

retirement benefits,” such as length of service, lifespan or other potential 

variables.  Udall, 907 P.2d at 193, 194. 

In Campbell v. Kelly, 202 S.E.2d 369 (W.V. 1974), a legislative 

pension plan was challenged on the ground that it violated a prohibition 

on receiving an “allowance or emolument . . . directly or indirectly” other 

than that provided for by the constitution.  Looking to “the great weight 

of precedent from other jurisdictions interpreting similar provision of 

other state constitutions,” Campbell found that “[a]ll the modern 

decisions interpreting the power of legislators to enact pension programs 

hold that constitutional limitations on ‘allowances’ or ‘emoluments’ do 

not apply to pension programs.”  Campbell, 202 S.E.2d at 375.  Likewise, 

in Brown v. Meyer, 787 S.W.2d 42, 45 (Tex. 1990), where the court also 

examined whether retirement benefits constituted a prohibited 

“emolument,” the court ruled that “emolument” meant “only actual 

pecuniary gain and not contingent and remote benefits.”35 

 
 

35 See also Bulgo v. Enomoto, 430 P.2d 327, 330 (Haw. 1967)(disability 
benefits too remote and contingent to constitution compensation); Lyons 
v. Guy, 107 N.W.2d 211, 218-219 (1961)(increase in percentage of 
governor’s social security tax paid by state is too remote to constitute an 

emolument under the constitution); Johnson v. Nye, 135 N.W. 126, 129 
(Wis. 1912)(constitutional disqualification based on increase in 

emoluments cannot be based on conjecture or speculation). 
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According to Chamber of Commerce v. Leone, 357 A.2d 311, 321 

(N.J.Super.Ct. 1976), “retirement benefits in the public sector are an 

integral component of compensation” schemes.  “The early concept of a 

pension as a gratuity paid by the government in recognition of past 

services is now obsolete.  Such benefits are now recognized as a type of 

deferred compensation,” and, therefore an “integral component” of any 

employment contract.  Leone, 357 A.2d at 321.  This view might arguably 

bring the retirement component of a contract of employment between a 

legislator and an employer that participates in the state retirement 

system within the scope of Article III, Section 12. 

But under the reasoning of Udall, Campbell and Brown, if a 

legislator’s interest in retirement benefits earned from his or her current 

or past employment with an extra-legislative employer who participates 

in the state retirement program is not sufficiently “direct or indirect” to 

constitute an “emolument,” it probably is too remote to constitute an 

“interest” within the meaning of Article III, Section 12.  This construction 

would also conform to the principle that authorizations which tend to 

incidentally benefit a legislator the same as any other member of a large 

population are not a prohibited “interest.” 

The reasoning of Udall, Campbell and Brown might not, however, 

translate to a situation where a legislator takes action that benefits a 

discreet population of retirement program participants – school teachers 

or cabinet secretaries – of which the legislator or a legislator’s spouse is a 
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member.  But generally, Udall, Campbell and Brown deem retirement 

benefits too contingent and remote to constitute a direct or indirect 

interest. 

5. May a legislator or a business owned by a legislator subcontract 

for payment, goods or services provided to the state? 
 

No South Dakota authority has addressed this question, but other 

states have found that a legislator’s sub-contract on a contract paid with 

state funds can create a prohibited interest.  New Mexico found that, 

“[a]lthough there may be some indirect interests which are sufficiently 

attenuated so as not to violate” its constitutional prohibition on 

legislative conflicts, such was “not the case when the legislator, at the 

time the state contract is authorized, knows who the general contractor 

is and knows (or should know) that the contractor might use the 

legislator-subcontractor’s supplies or services or knows (or should know) 

at the time of the negotiation of the subcontract that the state’s contract 

with the general contractor was authorized by specific legislation enacted 

during the legislator’s term of office.”  N.M.Op.Atty.Gen. No. 91-11 

(1991), citing N.M.Op.Atty.Gen. No. 89-34 (1989). 

Mississippi determined that its counterpart to Article III, Section 

12 would prohibit an alderman from subcontracting to perform masonry 

work on houses for his father, who was the builder and developer of a 

subdivision in which the houses were located, when the alderman's father 
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received a loan approved by the board of aldermen to assist him in the 

development of the subdivision.  Op.Miss. Ethics Comm. No. 00-128-E.36 

Michigan, however, found that a legislator who operated an 

advertising and public relations firm could contract to provide services to 

a development company constructing a housing project which was 

funded by a loan from the state housing development authority because 

the legislator was “not a party to any contract with the state.”  

Mich.Op.Atty.Gen. No. 6619 (1991), 1989 WL 445999.  The fact that “the 

legislator ha[d] contracted to provide services to a company which has a 

contract with the state . . . further insulated and removed [the legislator] 

from any potential conflict of interest.”  The Michigan opinion does not 

identify whether state funds were to be used to pay for the legislator’s 

services, or whether it would make a difference if they were. 

Provisions like Article III, Section 12 do not require that a legislator 

contract directly with the state to give rise to a prohibited interest in a 

state-funded contract.  Palmer, 75 N.W. at 819 (Article III, Section 12 “is 

intended to preclude the possibility of any member deriving directly or 

indirectly any pecuniary benefit from legislation” enacted by a legislator);  

Cassibry, 404 So.2d at 1364.  Whether a legislator-subcontractor is in a 

 
 

36 Op.Miss. Ethics Comm. No. 18-052-E (mayor could serve as a paid 

consultant for a company so long as it did not contract or subcontract 
with the city); Op.Miss. Ethics Comm. No. 11-007-E (county supervisor 

could subcontract with a manufacturer who leased real property from the 

county). 
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conflict position will depend on such factors as the foreseeability that the 

legislator would bid on a subcontract at the time of voting on an 

appropriation to fund the general contract, the relationship between the 

general contractor and the legislator, and whether state funds are used 

to pay the subcontract. 

6. May a legislator or a business owned by a legislator receive 
Medicaid reimbursements administered by a state agency? 

 

This question has been answered in the affirmative in two states.  

In Jones v. Howell, 827 So.2d 691 (Miss. 2002), the court examined 

whether legislator-providers were permitted to receive Medicaid 

reimbursements paid by state funds appropriated during the legislators’ 

terms.  To participate in the Medicaid reimbursement program, providers 

in Mississippi were required to enter an agreement with the state’s 

Medicaid division.  Participation agreements fix a reimbursement formula 

of a certain amount for dispensing the drug and a certain percentage 

above wholesale price for the cost of the drug which, in turn, fix the 

provider’s profit. 

Jones ruled that the legislators’ receipt of Medicaid reimbursements 

did not rise to the level of a prohibited conflict.  The Medicaid program 

did not allow participating pharmacies the ability to negotiate a contract 

that was “any different from those entered into by every other member of 

their class.”  Jones, 827 So.2d at 701.  The participation agreements they 

signed were “identical to the same forms executed by all other Mississippi 

pharmacists” and conferred no “pricing advantage over other licensed 
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pharmacies.”  Jones, 827 So.2d at 701; Mich.Op.Atty.Gen. No. 6653 

(1990), 1990 WL 525919 (legislator could contract for federal low-income 

housing credits from state housing authority where the “contract” was 

simply conditions imposed by federal law applicable to all recipients).  

The participation agreement “amounted to nothing more than a license to 

fill prescriptions for Medicaid clients.  Th[e legislators] received no special 

preference over other pharmacies.” Jones, 827 So.2d at 698.  Drugs sold 

by providers are sold to Medicaid recipients, not the state, making 

providers mere “conduits that distribute medication” covered by 

Medicaid.  Jones, 827 So.2d at 698-699.   

Jones observed that the legislators did “not have control, either 

direct or indirect, over the amount of compensation their respective 

pharmacies receive[d] from the state agency” because the amount they 

received was a function of the number of Medicaid recipients who 

decided to patronize their pharmacies.  Jones, 827 So.2d at 699, 700.  

Medicaid reimbursements comprised only a portion of the income 

generated by the legislator-pharmacists’ businesses.  Jones, 827 So.2d at 

701.  Under the circumstances, the Jones court found that “the 

legislators’ interest in Medicaid appropriations [wa]s so remote as to 

remove it from” the state’s constitutional prohibition on contracts 

between legislators and the state.  Jones, 827 So.2d at 699. 

Interpreting a statutory prohibition on legislators transacting 

business with the state “the cost of which . . . is paid directly or 

https://www.westlaw.com/Document/I170048ae0e9911d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_701
https://www.westlaw.com/Document/I908250f111f911db81afa8f5b00e6bb9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I170048ae0e9911d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_698
https://www.westlaw.com/Document/I170048ae0e9911d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_698
https://www.westlaw.com/Document/I170048ae0e9911d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_699%2c+700
https://www.westlaw.com/Document/I170048ae0e9911d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_701
https://www.westlaw.com/Document/I170048ae0e9911d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_701
https://www.westlaw.com/Document/I170048ae0e9911d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_699


32 

 

indirectly by state funds,” the Georgia Supreme Court, like Jones, ruled 

that Medicaid reimbursements paid to legislator-owned pharmacies and 

nursing homes were too indirect to constitute “transacting business” 

with the state.  Georgia Dept. of Med. Assistance v. Allgood, 320 S.E.2d 

155 (Ga. 1984).  Like Jones, Allgood was influenced by the facts that 

participation agreements with providers “established maximum allowable 

costs plus a dispensing fee determined according to federal regulations” 

and providers did not sell medications to the state, but to Medicaid 

recipients.  Allgood, 320 S.E.2d at 157.  Thus, under the circumstances 

reviewed in Allgood, the pharmacies and nursing homes were not 

involved with “transacting business” with the state. 

Medicaid is a joint federal-state program whose operation and 

benefits are largely set by federal law.  Jones and Allgood do not rule out 

the potential for conflict between a legislator-provider and the state 

arising from some state Medicaid-related legislative action.  As in all 

questions arising under Article III, Section 12, the potential for conflict 

depends on the level of a legislator’s interest.  But, at least under the 

facts of Jones and Allgood, receipt of Medicaid reimbursements by 

legislator-owned pharmacies, clinics or companies which provide 

Medicaid services would not alone constitute a prohibited “interest” 

within the meaning of Article III, Section 12.   
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7. May a legislator receive an expense reimbursement for foster 
children in their care administered by a state agency? 

 

No South Dakota authority has addressed this question, nor, 

apparently, have any of the states with constitutional counterparts to 

Article III, Section 12.  But, like Medicaid providers, foster parents must 

enter a written agreement with a state agency, in this case the 

Department of Social Services (DSS).  These “placement agreements” 

provide foster parents with appropriated funds for foster care services 

and allowances for the expense of caring for a child. 

But the fact that there exists an agreement or “contract” that 

results in appropriated funds being paid to a legislator-foster parent 

through a DSS contract is not necessarily dispositive of whether Article 

III, Section 12 is implicated.  In the context of a legislator’s eligibility to 

receive federal low-income housing credits, Michigan, like Mississippi in 

Jones, found that an agreement between the state housing development 

authority and a legislator-recipient of the credits was “not a true contract 

in the sense intended by” Michigan’s counterpart to Article III, Section 

12.  “The obligations assumed in the ‘agreement’ by the recipient of the 

tax credits are essentially those imposed by the federal act itself as 

prerequisites for participation in the program.  No consideration is 

recited and consideration is a basic element of any contract . . . . Thus, 

these obligations are imposed by law, not by means of a contractual 

agreement.”  Mich.Op.Atty.Gen. No. 6653 (1990), 1990 WL 525919; 

Jones, 827 So.2d at 701. 
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Per the Michigan and Mississippi criteria, if the terms of the 

agreements are boilerplate and conditions of law applicable to all foster-

parents equally, then a legislator-foster parent’s receipt of appropriated 

funds in this manner and for this purpose may not rise to the level of a 

prohibited “interest” as contemplated by Article III, Section 12.   

8. May a legislator or a business owned by a legislator purchase or 
receive goods or services, including state park passes, lodging 

and licenses, from the state when such goods or services are 
offered to the general public on the same terms? 

 

As noted above, for an interest to fall within Article III, Section 12’s 

prohibitions, it “must be more than the general interest shared by the 

public; it must be one that involves gain or loss specific to” the legislator. 

Tex.Op.Atty.Gen. No. GA-0567; Hanig, 2005 S.D. 10 at ¶ 18.  Thus, as a 

general proposition, legislator purchases of state goods or services do not 

appear to implicate Article III, Section 12 provided these transactions 

occur on the same terms and conditions as those goods or services are 

offered to the general public.  Mich.Op.Atty.Gen. No. 6653 (1990), 1990 

WL 525919; Jones, 827 So.2d at 701. 

9. How do the instances detailed above apply to a legislator’s 
spouse, dependent or family member? 

 

Contracts between the state and a legislator’s spouse, child, or 

other relatives can give rise to a prohibited “interest” on the part of a 

legislator.  The highest potential for a prohibited interest in a contract 

between the state and a family member appears to be in cases of a 

legislator’s spouse. 
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In Jarrett Printing Co. v. Riley, 424 S.E.2d 738, 741 (W.V. 1992), 

the court found “it disingenuous to state that a legislator has absolutely 

no interest in whether his or her spouse receives a government contract.”  

According to Jarrett, there is “a relation existing between husband and 

wife, and mutual liabilities growing out of the family relation, which 

creates, on the part of each, an interest in the contracts of the other, out 

of which compensation arises, and the proceeds of which are used 

directly or indirectly within the family circle.”  Jarrett, 424 S.E.2d at 741.  

As a result, Jarrett found that a legislator had an interest in a printing 

contract with the state when her husband owned the printing company 

that had been awarded the contract, even though the printing company 

had been the lowest bidder.  Jarrett, 424 S.E.2d at 741. 

Oklahoma has determined that it would be improper for the wife of 

a legislator to lease property to the state department of corrections.  

Okla.Op.Atty.Gen. No. 72-292 (1973).  Also, Oklahoma found that a 

company which was owned in whole or in part by the wife of a legislator 

could not lawfully contract with the state where the contract was paid 

from funds appropriated by the legislature during her husband’s term.  

Okla.Op.Atty.Gen. No. 81-129 (1981); Okla.Op.Atty.Gen. No. 87-40 

(1987)(wife of a former legislator prohibited from entering into a motor 

license agent contract with state when contract had been authorized 

during her husband’s term). 

https://www.westlaw.com/Document/I3967d931031311da9439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_711_741
https://www.westlaw.com/Document/I3967d931031311da9439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_711_741
https://www.westlaw.com/Document/I3967d931031311da9439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_711_741


36 

 

But Michigan found no substantial conflict of interest existed with 

respect to potential contracts between the state and an automobile 

dealership in which a legislator’s spouse held a majority interest in her 

own name, provided that the legislator did not solicit the contract, take 

part in negotiations for the contract, and did not represent either party in 

the transaction.  Mich.Op.Atty.Gen. No. 6151, 1983 WL 174693.  

However, unlike South Dakota and other states with comparable 

constitutional conflicts provisions, a Michigan statute limited the 

meaning of “substantial conflict of interest” to situations where “a state 

legislator . . . participates in the negotiation of or in the performance of 

the contract.”  Mich.Op.Atty.Gen. No. 6151. 

In another case, Michigan found that a legislator’s spouse’s lease 

of land to, and stock ownership in, a corporation which had been granted 

a parimutuel horse racing track license by the state did not present a 

conflict.  The spouse owned only 80 of 15,000 shares of stock in the 

horse-racing corporation.  The lease in question was with the horse 

racing corporation, not the state, and was not a subcontract with a state 

contractor because under Michigan law a license is not a contract with 

the state.  Mich.Op.Atty.Gen. No. 5681 (1980), 1980 WL 114043. 

No South Dakota authority has addressed contracts with other 

family members, but Mississippi has determined that the scope of the 

prohibition on contracts between the state and a public official’s non-

spouse family members is a function of whether the family member is 

https://www.westlaw.com/Document/Ic20734711cfc11db8ebfade62ba3f9ed/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I62effae1089711db91d9f7db97e2132f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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financially dependent on the public official, whether the public official 

was free of any pecuniary benefit from the contract, and whether the 

contract was competitively bid.  See Appendix, Ops.Miss.Ethics.Comm. 

When it comes to employment of a legislator’s spouse or other 

family member by the state, two cases from Mississippi, whose 

constitutional conflicts of interest provision more broadly reaches both 

legislators and members of school boards, are instructive.  In Smith v. 

Dorsey, 530 So.2d 5 (Miss. 1988), the court ruled that a member of the 

local school board had a prohibited interest in his spouse’s teaching 

contract with the school district.  In Frazier v. State ex rel. Pittman, 504 

So.2d 675 (Miss. 1987), the court made it clear that a legislator could not 

be a public school (or state university) teacher.  But Frazier further ruled 

that the fact that the legislator had voted on general school laws and 

funding did not create a prohibited interest in his spouse’s employment 

as a teacher for a school district.  

The difference in outcomes of Smith and Frazier appears to rest on 

the degree of control a public official has in hiring and compensation 

decisions affecting his or her spouse.  In Smith, school board members 

were “directly responsible for the hiring and firing of their spouses” and 

participated “fully in the process behind which salaries [we]re awarded to 

public school teachers in their districts.”  Smith, 530 So.2d at 7.  Under 

the circumstances, Smith “recognize[d] that each [school board member] 

ha[d] an indirect interest in his wife’s contract.”  Smith, 530 So.2d at 7. 

https://www.westlaw.com/Document/I628a0d9b0ebe11d998cacb08b39c0d39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I628a0d9b0ebe11d998cacb08b39c0d39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I628a0d9b0ebe11d998cacb08b39c0d39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I628a0d9b0ebe11d998cacb08b39c0d39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_7
https://www.westlaw.com/Document/I628a0d9b0ebe11d998cacb08b39c0d39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_7
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By contrast, in Frazier the court noted that legislators, though they 

vote on general appropriations to school districts, are not in the position 

of voting on contracts or setting compensation.  Frazier, 504 So.2d at 

698.  In Frazier, the legislator’s “wife [wa]s one of several thousand public 

school teachers in the state,” which posed no “conflict of interest because 

[she was] employed by the state as one of a large class.”  Frazier, 504 

So.2d at 698.  Per Frazier, the fact that a legislator’s spouse is employed 

by the state or county would not implicate Article III, Section 12 if the 

legislator is not in a position to vote to hire his or her spouse or influence 

his or her spouse’s compensation other than as part of a large class of 

employees.  But see Miss.Op.Atty.Gen. (Monty)(1990)(conflict might arise 

if a legislator’s family member is part of a more discreet class which a 

legislator is in position to benefit). 

As with all the questions posed, a legislator’s “interest” in family 

member contracts is primarily a function of the potential financial benefit 

realized, directly or indirectly by the legislator.  A financial benefit to a 

spouse is most likely to inure to the benefit of a legislator.  With other 

family members the potential for conflict depends on the circumstances 

of each particular case. 

                               CONCLUSION 
 

Article III, Section 12 “is one of the most important of the many 

reforms attempted by the framers of our organic law.”  Palmer, 75 N.W. at  

  

https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_698
https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_698
https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_698
https://www.westlaw.com/Document/Ie700e8d30ebb11d9bde8ee3d49ead4ec/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_698
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819.  Guidance from this Court in its application will promote public 

confidence in our governmental institutions and open opportunities for 

citizen-legislators to serve.     

Dated this 15th day of December 2023. 
 

      Respectfully submitted, 

MARTY J. JACKLEY 
ATTORNEY GENERAL 
 

 Paul S. Swedlund      

Paul S. Swedlund 

SOLICITOR GENERAL  
1302 East Highway 14, Suite 1 

Pierre, SD 57501-8501 
Telephone: 605-773-3215 
E-Mail: atgservice@state.sd.us   
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COMPARABLE CONSTITUTIONAL PROVISIONS 
AND SELECT ANNOTATIONS 

 

MICHIGAN 
 

Michigan Constitution Article 4, Section 10* 
 

No member of the legislature nor any state officer shall be interested 
directly or indirectly in any contract with the state or any political 
subdivision thereof which shall cause a substantial conflict of interest. 
 

* Michigan has enacted statutes implementing Article 4, Section 10 that narrow the scope of the provision 
more than most case law interpreting comparable provisions in other states.  Article 4, Section 10 cases 
and opinions interpret the provision in light of these implementing statutes.  The published notes of 
decisions, however, do not reflect that the constitutionality of the implementing statutes’ narrow 
constructions has ever been challenged. 

 
Mich.Op.Atty.Gen. No. 6619 (1991), 1989 WL 445999 – Legislator who 
operates advertising and public relations firm could contract to provide service 
to development company constructing housing project which was funded in 
whole or in part by loan from state housing development authority.   
 
Mich.Op.Atty.Gen. No. 6653 (1990), 1990 WL 525919 – Neither Const. Art. 
4, § 10, nor MCLA § 15.301 et seq., precluded a member of the Legislature 
from applying for and receiving an allocation of federal low-income housing tax 
credits from state housing development authority.   
 
Mich.Op.Atty.Gen. No. 6151 (1983), 1983 WL 174693 – No substantial 
conflict of interest existed in contract between state and automobile dealership 
corporation in which a legislator had less than a one percent interest, and in 
which legislator’s spouse had a separate majority interest, provided that the 
legislator did not solicit the contract, take part in negotiations for the contract, 
and did not represent either party in the transaction.   
 

Mich.Op.Atty.Gen. No. 5681 (1980), 1980 WL 114043 – A member of the 
legislature is not in a position of conflict of interest when the legislator votes 
upon the legislation in which his or her spouse may have some interest.   
 
Mich.Op.Atty.Gen. No. 4573 (1967) – Section prohibiting legislator from 
being interested in any contract with state or other political subdivision thereof 
“which shall cause a substantial conflict of interest” did not prohibit a 
legislator from seeking other public office and from resigning as a legislator 
after his election to the other office. 
 
Mich.Op.Atty.Gen. No. 4522 (1966) – Attorney's service as legislator and 
practice of law before state agencies in executive branch of government would 
not violate this section. 
 

Mich.Op.Atty.Gen. No. 0-4451 (1945) – State administrative board may 
purchase dairy products for use in state institutions from a corporation in 
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which a legislator is an officer and stockholder provided that the legislator has 
no public duties to perform in connection with the sale and that no substantial 
conflict of interest results. 
 
Mich.Op.Atty.Gen. No. 6615 (1991), 1989 WL 445982 – Member of the 
legislature could apply for and obtain a mortgage loan from the state housing 
development authority without violating conflict of interest provisions.   
 

MISSISSIPPI 
 

Mississippi Constitution Article 4, Section 109 
 

No public officer or member of the Legislature shall be interested, 
directly or indirectly, in any contract with the State, or any district, 
county, city, or town thereof, authorized by any law passed or order 
made by any board of which he may be or may have been a member, 
during the term for which he shall have been chosen, or within one 
year after the expiration of such term. 

 
Jones v. Howell, 827 So.2d 691 (Miss. 2002) – Mississippi legislators who 
were also pharmacists did not violate the constitution when they voted on 
appropriation of funds to Medicaid.  Medicaid appropriations did not affect the 
amount of reimbursements to pharmacies or the amount of money the 
pharmacists were paid. 
 
Cassibry v. State, 404 So.2d 1360 (Miss. 1981) – Mississippi legislator 
violated constitution when he voted for appropriation bills authorizing state 
department to purchase services from a company for which he was the 
attorney.   
 
Towner v. Moore ex rel. Quitman County School Dist., 604 So.2d 1093 
(Miss. 1992) – School board member whose husband was employed by board 
as teacher during violated conflicts of interest provision of State Constitution, 
although she did not vote to hire husband or attempt to influence other board 
members to vote to hire him.   
 
Waller v. Moore ex rel. Quitman County School Dist., 604 So.2d 265 
(Miss. 1992) – School board member's negative vote on hiring his wife as 
teacher did not insulate him from constitutional prohibition against any direct 
or indirect interest in any public contract.  
     
Smith v. Dorsey, 530 So.2d 5 (Miss. 1988) – School board could not enter 
into teaching contracts with spouses of board members due to board members’ 
indirect interest in spouse's contract. 
  
Frazier v. State ex rel. Pittman, 504 So.2d 675 (Miss. 1987) – 
Constitutional prohibition against having an interest in a contract when 
individual serves as a public officer for government entity which enables 
contract to come into being was never intended to prohibit that individual from 
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serving in legislature and voting on general public school laws simply because 
his spouse is employed as a public school teacher in state.  Individual whose 
wife was employed as a teacher by school district receiving appropriated funds 
was not precluded from serving in legislature by conflict of interests provision  
of Constitution.  However, a Mississippi legislator could not teach at public 
schools or state university while serving as members of legislature because of 
payments under legislative appropriation.   
 
Miss.Op.Atty.Gen. No. 97-0310 (1997) – Before Section 109 is invoked there 
must be a contract with the state or a political subdivision in which a member 
of the legislature or a public officer (not an employee) is interested, and which 
is authorized by the legislature or board of which the officer is a member.  
   
Miss.Op.Atty.Gen. (Clark)(1992) – Since a contract in violation of Section 109 
of the Mississippi Constitution is null and void, the effect of the provision is to 
prohibit any further work under the subject contract at public expense, and 
prohibit any payment of public funds under the contract whether for work 
accrued prior to the stop order or otherwise.  
  
Miss.Op.Atty.Gen. (Monty)(1990) – Only the Mississippi Ethics in 
Government Act, Section 109 of the State Constitution, and any internal rules 
or regulations adopted by agency or legislature, could affect a legislator's 
proposed marriage to an employee of a large state department over which he 
had legislative committee responsibilities. 
 
Op.Miss. Ethics Comm. No. 11-007-E – A county supervisor could pursue a 
subcontract with a manufacturer when the manufacturer leased real property 
from the county.  Under these particular facts, the supervisor would not have a 
prohibited interest in the lease between the county and the manufacturer as 
proscribed in MS Const. Art. 4, § 109. 
 
Op.Miss. Ethics Comm. No. 18-052-E – A mayor could serve as a paid 
consultant for a company which did not contract or subcontract with the city 
but the company would be prohibited from serving as a contractor or 
subcontractor to the city pursuant to MS Const. Art. 4, § 109.   
 
Op.Miss. Ethics Comm. No. 09-029-E – An alderman could continue 
employment with a company which subcontracts with a county utility district 
for wastewater treatment when the city has a wastewater treatment agreement 
with the county utility district.  Based on these particular facts, the alderman 
did not have a prohibited interest in the wastewater agreement between the city 
and the county utility district, and no violation of MS Const. Art. 4, § 109 arose 
arise from his continued employment with the company.  
 
Op.Miss. Ethics Comm. No. 03-010-E – The employment contract of a 
legislator's spouse with a planning and development district as a nurse case 
manager for the Medicaid waiver program did not violate MS Const. Art. 4, § 
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109 as the spouse will qualify under the “large class” rule established by the 
Supreme Court.  
 
Op.Miss. Ethics Comm. No. 03-129-E – A legislator being employed by a 
Medicaid provider, such as a community hospital, was not an automatic, 
situational violation of Mississippi Const. Art. 4, § 109.  
 
Op.Miss. Ethics Comm. No. 08-010-E – A legislator's financially independent 
son may own a business that performs work as a general contractor/ 
subcontractor on state contracts secured by the public bid process.  If the 
parent and child are financially independent, there is no violation of MS Const. 
Art. 4, § 109.   
 

Op.Miss. Ethics Comm. No. 14-059-E – The sibling of a newly-elected school 
board member’s spouse may remain employed by a school district if the school 
board member and the employee are completely financially independent.  MS 
Const. Art. 4, § 109. 
 
Op.Miss. Ethics Comm. No. 12-018-E – A county may purchase commodities 
from a business owned by a supervisor’s financially independent brother.  
Under these particular facts, it appears the supervisor and his brother are 
financially independent and no violation of Mississippi Const. Art. 4, § 109 
should occur.  However, the board member must recuse himself from any 
matter which would result in a pecuniary benefit to his brother’s business. 
 
Op.Miss. Ethics Comm. No. 09-026-E – A police chief may remain employed 
by the town if his brother is elected alderman.  If the alderman and the police 
chief are financially independent from each other, no violation of MS Const. 
Art. 4, §109 should occur. 
 

Op.Miss. Ethics Comm. No. 09-015-E – A company owned by an alderman’s 
financially independent sister and brother-in-law may serve as a vendor to the 
city.  If the alderman and the relatives are indeed financially independent, no  
violation of Section 109, Miss. Const. of 1890 should occur.  However, the 
alderman must recuse himself or herself from any matter which would result in 
a pecuniary benefit to the relatives’ business. 
 
Op.Miss. Ethics Comm. No. 14-001-E – MS Const. Art. 4, § 109 precludes a 
municipality from purchasing from a supply company that employs the child of 
an alderman where the child and the alderman are not totally financially 
independent from one another. 
 
Op.Miss. Ethics Comm. No. 10-106-E – A business owned by the financially 
independent son of a state commission member may be awarded contracts by 
the commission.  If the commission member and the son are financially 
independent, then the commission member will have no interest in the 
contracts as prohibited in Mississippi Const. Art. 4, § 109.  However, the 
commission member must fully recuse himself from awarding contracts and 
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any other action which will result in a pecuniary benefit to the son or his 
business. 
 
Op.Miss. Ethics Comm. No. 09-038-E – A school district may employ the 
child or sibling of a school board member.  If the board member and the 
relative are indeed financially independent, no violation of Mississippi Const. 
Art. 4, § 109 should occur, but the board member must recuse himself from 
any matter which would result in a pecuniary benefit to the relative. 
 
Op.Miss. Ethics Comm. No. 07-098-E – The city may not contract with an 
engineering firm that employs a financially dependent child of a city alderman.  
Because the child and alderman are not totally, financially independent, a 
violation of Mississippi Const. Art. 4, § 109 will arise upon the board of 
aldermen's authorization of any contract between the engineering firm and the 
city. 
 

Op.Miss. Ethics Comm. No. 07-092-E – A company owned by the child of a 
county school board member may enter a contract with the county school 
district for a paving project for the district if the parent and child are financially 
independent.  MS Const. Art. 4, § 109 will occur. 
 

Op.Miss. Ethics Comm. No. 03-049-E – MS Const. Art. 4, § 109 would 
prohibit the city contracting with a business employing the mayor's son if the 
mayor was directly or indirectly interested in the contract with the business 
employing the mayor's son.  In order for the mayor to avoid a violation of MS 
Const. Art. 4, § 109, the mayor must be totally and completely financially 
independent from his son and have no direct or indirect interest in the contract 
between the city and the business employing his son.  
 
Op.Miss. Ethics Comm. No. 02-064-E – MS Const. Art. 4, § 109 prohibits a 
school board member from voting to employ a relative who is a spouse, minor 
child, a relative living in the board member's household, or a relative who the  
board member has an interest in the relative's employment.  A board member 
may vote to employ a child or parent who is financially independent and in 
whose contract the member has no interest. 
 
Op.Miss. Ethics Comm. No. 00-064-E – Constitutional Section 109 does not 
prohibit a county school board member's child from contracting with the 
county school district to provide screen printing services and materials to the 
county school district if the school board member is not directly or indirectly 
interested in the child's contract and if the child is totally and completely 
financially independent from the school board member. 
 

Op.Miss. Ethics Comm. No. 13-016-E – An LLC owned by the financially 
independent father of a candidate for city council may continue to serve as a 
contractor to the city if the candidate is elected.  When the councilman and his 
relative are financially independent from each other and the councilman has no 
direct or indirect interest in the LLC, no violation of MS Const. Art. 4, § 109 will 
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occur.  Nevertheless, the board member must fully recuse himself from any 
matter which would benefit the company. 
 
Op.Miss. Ethics Comm. No. 12-053-E – A company owned by the financially 
independent father of a member of a state board which oversees universities 
may continue to be a sub-contractor to some universities.  When the board 
member and his relative are financially independent from each other, no 
violation of Mississippi Const. Art. 4, § 109 will occur.  Nevertheless, the board 
member must fully recuse himself from any matter which would benefit the 
company. 
 
Op.Miss. Ethics Comm. No. 00-128-E – Constitutional Section 109 will 
prohibit an alderman from performing masonry work on houses for his father 
who is the builder and developer of a subdivision in which the houses are 
located when the alderman's father received a loan approved by the board of 
aldermen to assist him in the development of the subdivision.  
 

NEW MEXICO 
 

New Mexico Constitution Article 4, Section 28 
 

No member of the legislature shall . . . during the term for which he 
was elected nor within one year thereafter, be interested directly or 
indirectly in any contract with the state or any municipality thereof, 
which was authorized by any law passed during such term. 

 
Stratton v. Roswell Ind. Schools, 806 P.2d 1085 (N.M. 1991) – Employment 
contracts of school teacher and school administrator were made with school 
district, not with the state, and therefore did not implicate constitutional 
prohibition on any member of the Legislature being interested in a contract 
with the state which was authorized during the term for which he was elected.  
Under New Mexico law, general appropriations bill increasing salaries of school 
employees did not authorize employment contract of school teacher and school 
administrator, so that fact that they served in the Legislature when the 
appropriations bill was passed did not give rise to violation of the constitutional 
prohibition on any member of the Legislature being interested in a contract 
authorized by law passed during the term for which he was elected.  Also, the 
fact that teacher was a member of the Legislature when it passed statute 
authorizing local school districts to enter into contracts with teachers for terms 
of up to three years did not give rise to constitutional violation where the school 
teacher had never benefitted directly from the amendment because she had 
never had a contract exceeding one year.    
 
Maryland Casualty Co. v. State Highway Commission, 35 P.2d 308 (N.M. 
1934) – Workers compensation policy covering state highway commission 
employees engaged in road building held not invalid because of interest of 
member of state Legislature at time authorizing act was passed in view of prior 
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statute originally authorizing commission to take out such policy.  Amendment 
to statute did not “authorize” a contact permitted by the unamended statute.  
 
Gibson v. Fernandez, 58 P.2d 1197 (N.M. 1936) – Under statute authorizing 
employment of special tax attorney by state tax commission to carry out 
commission's duty of collecting delinquent taxes, special tax attorney was 
employee of commission who possessed no portion of sovereign power of state, 
and hence was not “public officer,” precluding quo warranto proceeding to test 
right of member of Legislature to hold such position.  
 

N.M.Op.Atty.Gen. No. 91-11 (1991), 1991 WL 528405 – A water users 
association may not continue to contract with a firm whose president and 
stockholder is a state legislator when the contract is for consulting services in 
connection with a project funded partly through a state contract authorized by 
the state legislature during the legislator's term in office. The legislator would 
have an indirect interest in a state contract authorized by the legislator during 
his term in office in violation of Article 4, Section 28. 
 

N.M.Op.Atty.Gen. No. 90-17 (1990), 1990 WL 509588 – A state legislator's 
service on the board of directors of a nonprofit organization would disqualify 
the organization from obtaining any contracts with state agencies if a contract 
was authorized by a law passed during the legislator's term.  Legislator’s 
directorship would impede the organization's ability to contract with state 
agencies, and it would subject the legislator to liability with regard to such 
contracting. 
 
N.M.Op.Atty.Gen. No. 89-34 (1989) – Article 4, Section 28 applies to 
legislators who own shares in a company contracting with the state. 
 
N.M.Op.Atty. Gen. No. 88-20 (1988) – New Mexico’s rule that an 
appropriations bill does not “authorize” a contract differs from that in 
jurisdictions with similar constitutional provisions. 
 

OKLAHOMA 
 

Oklahoma Constitution Article 5, Section 23 
 

No member of the legislature shall . . . during the term for which he 
shall have been elected, or within two years thereafter, be interested, 
directly or indirectly, in any contract with the State, or any county or 
other subdivision* thereof, authorized by law passed during the term for 
which he shall have been elected. 
 

* Article III, Section 12 does not contain this italicized clause prohibiting contracts with other subdivisions, 
only state and county contracts. 

 
State v. Settles, 389 P.2d 356 (1964) – Holding that a public school teacher 
could not, under provision relating to “other subdivisions,” also be a legislator 
when teacher salaries were funded through a legislative appropriation.  
Quoting Norbeck v. Nicholson, 142 N.W. 847 (S.D. 1913). 
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Okl.Op.Atty.Gen. No. 04-25 (2004) – State legislator cannot be employed by 
state during term of office for which he or she was elected, or for two years 
after end of term, when source of funds for his or her salary is authorized by 
law or appropriated by Oklahoma Legislature during legislator's term of office. 
 
Okl.Op.Atty.Gen. No. 01-32 (2001) – Despite the fact that a city official does 
not have a proprietary interest in the private entity and that the official’s 
compensation is not derived from any funds receive by the private entity from 
the city, a conflict of interest exists if the official has an interest arising from 
the use of the city funds by a private entity. 
 
Okl.Op.Atty.Gen. No. 80-301 (1980) – Legislator could not sell or cause to be 
sold, either as an individual or through any business enterprise in which 
he/she holds a financial interest, goods or services to any state agency, even if 
the contract is awarded pursuant to statutes relating to the Purchasing 
Division of the State Board of Public Affairs, where payment therefor would be 
made from funds appropriated during the Legislator/vendor's term of office or 
within two years thereafter. 
 
Okl.Op.Atty.Gen. No. 83-302 (1984) – Member of the Legislature not 
prohibited from entering a school land lease though the Legislator votes for a 
general appropriation to the School Land Commissioners, when such 
appropriation does not have the effect of either authorizing the Commission to 
enter into such a contract, or of giving “force and effect” to an existing school 
land lease. 
 
Okl.Op.Atty.Gen. No. 72-292 (1973) – Improper for the wife of a member of 
the Oklahoma legislature to lease property to the department of corrections of 
the State of Oklahoma.  
 
Okl.Op.Atty.Gen. No. 82-48 (1982) – This section which prohibits a legislator 
from being interested directly or indirectly in any contract with the State or 
other subdivision thereof, authorized during the term for which he was elected, 
prohibits a legislator from being employed by a school district as a 
schoolteacher when that legislator is paid out of state-appropriated funds.  
Op.Atty.Gen. No. 82-48 (Aug. 11, 1982). 
  
Okl.Op.Atty.Gen. No. 81-129 (1981) – A company which is owned in whole or 
in part by the spouse of a member of the Oklahoma Legislature may not 
lawfully contract with the State of Oklahoma or any political subdivision 
thereof and is not a “responsible bidder” where the compensation derived by 
such company or the contract which generates such business is funded in  
whole or in part by appropriations from the Oklahoma Legislature.  This is true 
even if legislator or company contracts with an intermediary, which 
intermediary in turn contracts with the state. 
 

Okl.Op.Atty.Gen. No. 81-152 (1981) – This section prohibits a Legislator from 
having a direct or indirect interest in any contract with a state agency 
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authorized by law enacted during his term of office or for two years thereafter; 
 an insurance policy is a contract within the meaning of this section;  and this 
section prohibits a Legislator or a close family member of a legislator from 
having an insured interest under a contract of insurance with a state agency 
funded from appropriations enacted during Legislator's term of office.   
 
Okl.Op.Atty.Gen. No. 80-301 (1980) – A contract between the Central 
Purchasing Division of the State Board of Affairs and a newly-elected member 
of the Legislature establishing bid prices for various items of office equipment 
entered into prior to the Legislator's election is not itself void; but purchase 
orders for specific items of office equipment requisitioned under such contract 
may not be funded from moneys appropriated during the term for which the 
Legislator was elected.  
  
Okl.Op.Atty.Gen. No. 87-40 (1987) – Spouse of a former State Senator, whose 
term ended in November of 1986, prohibited from entering into a motor license 
agent contract with the Oklahoma Tax Commission in the spring of 1987, since 
such contract was authorized by a legislative enactment passed during the last 
term of office for which her husband was elected.  
 
Okl.Op.Atty.Gen. No. 74-268 (1975) – The implementation of the contract 
between the corporation of which legislator was part owner and the City of 
Edmond would not constitute a violation of this section.  A member of the 
legislature may legally do business with a city, town, or local school board so 
long as neither his compensation nor the activity which generates such 
business is funded by appropriations from the state legislature. 
  
Okl.Op.Atty.Gen. No. 72-288 (1973) – It cannot be concluded as a matter of 
law that a newly-elected state representative must resign his former position as 
elementary school principal when he takes office as representative because of 
conflicts of interest.  The constitution requires that no legislator may receive, 
directly or indirectly, any compensation from state appropriated funds other 
than the compensation allowed to state legislators by law.  Therefore, no 
legislator employed by a school district receiving state aid from appropriated 
funds administered by the state board of education may be compensated from 
the general fund of the district.  Any compensation due to a person employed 
as a school district employee while a legislator must come from entirely 
separate funds. 
 
Okl.Op.Atty.Gen. No. 87-8 (1987) – Fact that moneys appropriated by the 
State of Oklahoma to an entity of state government are deposited within an 
Oklahoma bank for which a state legislator serves as director does not 
represent a conflict of interest where the moneys are deposited in the bank by 
the State Treasurer and/or State Depository Board and neither the Legislature 
nor the entity of state government involved directs that the moneys are to be 
deposited in the bank.  
 



10 
 

Okl.Op.Atty.Gen. No. 05-13 (2005), 2005 WL 1142206 – Article 5, Section 
23 not violated when agency or board uses appropriation to match or acquire 
federal or private funds by which to employ former legislator, when 
appropriation does not have effect of either authorizing state agency or state 
board to enter into contract or employment relationship with legislator or 
former legislator or of giving “force and effect” to contract or employment 
relationship.   
 

TEXAS 
 

Texas Constitution Article 3, Section 18 
 

No Senator or Representative shall . . . be interested, either directly or 
indirectly, in any contract with the State, or any county thereof, authorized 
by any law passed during the term for which he was elected. 

 
Damon v. Cornett, 781 S.W.2d 597 (Tex. 1989) – County was not precluded 
from entering into agreement with law firm to collect property taxes despite fact 
that member of firm had been member of legislature at time law authorizing 
retention of private law firm to collect taxes had been passed; prohibition 
applied only to current members of legislature. 
 

Brown v. Meyer, 787 S.W.2d 42 (Tex. 1990) – Retirement benefits for 
legislators and other elected officials are not embraced within the term 
“emoluments” as used in this section. 
 
Lillard v. Freestone Co., 57 S.W.338 (Ct.App.Tex 1900) – Legislator who 
served when legislation authorizing tax delinquency contract was enacted and 
amended could not contract to print delinquency list while a member of the 
legislature. 
 
Washington v. Walker County, 708 S.W.2d 493 (Tex.Ct.App. 1 1986) – An 
attorney's representation of an indigent defendant is not a contract between 
attorney and state or county merely because attorney may receive incidental 
benefit of reasonable attorney's fees for representation, and thus appointment 
of state legislator as counsel was not a prohibited “interest” in a state 
“contract.” 
 
Tex.Op.Atty.Gen. No. GA-0567 (2007), 1007 WL 2684546 – Article 3, 
Section 18 does not bar contracts with individuals not yet elected to the Texas 
Legislature but once elected to the Legislature, a legislator may not provide 
insurance services to a state university. 
 
Tex.Op.Atty.Gen. No. 0-1519 (1939) – Member of the Legislature could not 
sell livestock or any other commodity to the Texas Prison System through the 
board of control or to any other state department when the authority for the 
purchase is conferred and money to pay for the livestock or other commodity is 
appropriated under the departmental appropriation bill passed during the term 
for which such member was elected. 
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Tex.Op.Atty.Gen. No. M-625 (1970) – The Comptroller may not lawfully issue 
payment for goods or services furnished to a state agency by a member of the 
Legislature, or to a firm or partnership of which a member of the Legislature is 
member, when the payment is charged to funds appropriated by the 
Legislature during the term for which said member was elected to office.  
 
Tex.Op.Atty.Gen. No. M-625 (1970) – No single rule will serve to hold that 
when a member of the Legislature owns stock in a corporation that corporation 
is or is not precluded from contracting with the state or a county under the 
provisions of this section.  Each case must be determined strictly on the basis 
of a full development of the relevant facts.  Op.Atty.Gen.1945, No. 0-6582 is 
modified to the extent of any conflict with this opinion. 
 
Tex.Op.Atty.Gen. No. JM-162 (1984), 1984 WL 182215 – Article 3, Section 
18 prohibits a contract between the state and companies owned, controlled and 
operated by a member of the legislature if the contract was authorized by a 
general statute or appropriations act passed during the legislator's term of 
office, and the state is not liable for supplies or materials furnished it pursuant 
to such a contract.  
 

Tex.Op.Atty.Gen. No. 0-6582 (1945) – The Secretary of State is not 
authorized to submit for publication constitutional amendments proposed at 
this session of the Legislature to a newspaper whose owner is a legislator or to 
a corporation newspaper of which a legislator is a stockholder.   
 
Tex.Op.Atty.Gen. No. H-696 (1975) – Neither legislator nor his firm could 
contract with state or county if the subject of the contract was authorized or 
funded by a legislature of which the individual was a member. 
 
Tex.Op.Atty.Gen. No. JM-782 (1987), 1987 WL 269346 – Member of House 
of Representatives not prohibited from being employed by the Brazos Transit 
System where salary was paid entirely from federal funds administered by the 
State Department of Highways and Public Transportation. 
 

Tex.Op.Atty.Gen. No. GA-0087, 2003 WL 21660085 – Constitutional and 
statutory standards of conduct for public officials do not categorically prohibit 
a state legislator from representing a client's interests before local and federal 
officials, and local governmental bodies; whether a particular transaction or 
communication would violate constitutional or statutory standards of conduct 
depends on the specific facts of the case.  
 

WEST VIRGINIA 
 

West Virginia Constitution Article 6, Section 34 
 

The legislature shall provide by law that the fuel, stationery and 
printing paper, furnished for the use of the state; the copying, printing, 
binding and distributing the laws and journals; and all other printing 
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ordered by the Legislature, shall be let by contract to the lowest 
responsible bidder, bidding under a maximum price to be fixed by the 
legislature; and no member or officer thereof, or officer of the state, shall 
be interested, directly or indirectly, in such contract, but all such 
contracts shall be subject to the approval of the governor, and in case 
of his disapproval of any such contract, there shall be a reletting of the 
same in such manner as may be prescribed by law. 

 
Jarrett Printing Co. v. Riley, 424 S.E.2d 738 (W.V. 1992) – Legislator who is 
married to owner of printing company had a prohibited interest in printing 
company's contracts with the state even though the legislature had removed 
itself from direct decision-making in award of contracts.  Jarrett emphasized 
that Article 6, Section 34 “is a prophylactic measure, the goal of which is to 
ensure that the government of West Virginia is above the appearance of 
impropriety.  We have recognized this a valid motive for imposing restrictions 
on government employees that go far beyond prohibiting actual bad conduct.”  
Jarrett, 424 S.E.2d at 740.  Article 6, Section 34 “recognizes as a matter of 
public policy that a pecuniary interest might, and in many instances would, 
subject members to harmful suspicion of corruption and that in some 
instances there would be created a borderland where the distinction between 
honesty and corruption would not be pronounced.”  Jarrett, 424 S.E.2d at 740. 
 
W.V.Op.Atty.Gen. No. 3 (1992), 1992 WL 527514 - West Virginia 
Constitution, Article VI, Section 34, prohibits awarding a legislative printing 
contract to a company owned by the spouse of either a sitting legislator or 
legislator-elect. 
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the contract or position and funding its continued existence through the state budget is 
“authoriz[ation]” under the plain meaning of Article 3, Section 12. 
 
This is further illustrated by SDCL § 4-8-1 which requires that expenditures–including all units of 
moneys drawn from the state treasury (i.e. via contract), are to be authorized by appropriations 
acts based on a budget: 
 

All expenditures of the state and of its budget units of moneys drawn from 
the state treasury shall be made under the authority of appropriation acts, which 
shall be based upon a budget as provided by law, and no money shall be drawn 
from the treasury, except by appropriation made by law pursuant to S.D. Const., 
Art. XII, § 2. SDCL 4-8-1 (Emphasis added). 

 
To hold–as the Legislature’s Brief asserts–that essentially all spending authority contained in the 
General Appropriations Bill–which constitutes the overwhelming majority of state spending–falls 
outside the scope of Article 3, Section 12, would be contrary to the plain meaning of the 
Constitutional provision and to this Court’s precedent, and would gut the protections for 
taxpayers from legislative abuse contained in Article 3, Section 12.  
 
This Court has said–directly and clearly–that the protections contained in Article 3, Section 12 
apply to the spending authorizations contained in the General Appropriations Bill: 
 

In Asphalt Surfacing, this Court determined that the prohibition contained in Article 
III § 12 was intended to be broad in scope. 385 N.W.2d at 118. Specifically, this 
broad prohibition extends to any contract entered into with the State, 
including the General Appropriation Bill. Id. (recognizing language of Article III 
§ 12 applies to “any contract with the state”) 

 
Pitts v. Larson, 2001 S.D. 151, ¶ 14, 638 N.W.2d 254, 258 (emphasis added), and 
 

The 2001 General Appropriation Bill authorized payment for the employees of the 
SDSU CES. Pitts is a legislator who has an indirect interest in a contract, which 
was authorized by a law passed during the term for which she was elected. Article 
III § 12 expressly prohibits direct or indirect interest in any contract authorized by 
the legislature. 

 
Id. (emphasis added). 
 
As this Court has wisely recognized, Article 3, Section 12 “is intended to remove any suspicion 
which might otherwise attach to the motives of the members who advocate the creation of new 
offices or the expenditure of public funds.” Pitts, 2001 S.D. 151, ¶ 13, 638 N.W.2d 254, 257. It is 
clear that Article 3, Section 12 is meant to serve as a protection for the taxpayers against 
enrichment of its legislators through state position or payment. With that and this Court’s 
precedent in mind, any interpretation of Article 3, Section 12 should err on the side of taxpayer 
protection against legislative conflicts and not on the side of monetary gain for members of the 
legislature via taxpayer money.  
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The distinction asserted by the Legislature’s Brief between “funded” and “authorized” is 
erroneous. Pitts should not be overruled. The conflict of interest protections of Article 3, Section 
12 apply to state expenditure contracts authorized via the General Appropriations Bill.  
 
Beyond the definitional question of “authorized” now raised in the Legislature’s Brief, the pressing 
question before this Court is the meaning and extent of “interested, directly or indirectly, in any 
contract . . .” under Article 3, Section 12, and particularly the meaning of “interested . . . indirectly,” 
which I hope that this Court will provide clarity on to help guide legislators and candidates and, 
most importantly, protect taxpayers from unconstitutional conflicts of interest. 
 
Thank you for your consideration, 
 
 
 
Representative Jon Hansen 
Chairman of the House Judiciary Committee 
 
Joining as signatories to this letter: 
 
Representative Scott Odenbach 
Representative Chris Karr 
Representative John Sjaarda 
Representative Tony Randolph 
Representative Aaron Aylward 
Representative John Mills 
Representative Liz May 
Representative Tina Mulally 
Representative Karla Lems 
Representative Brandei Schaefbauer 
Representative Phil Jensen 
Representative Carl Perry 
Representative Julie Auch 
Representative Ben Kromer 
Representative Bethany Soye 
Senator Tom Pischke 
 
CC: Katie J. Hruska, for Governor Kristi Noem 
 Marty Jackley, South Dakota Attorney General 
 Paul S. Swedlund, for the South Dakota Attorney General’s Office 
 Ronald A. Parsons, Jr., for the South Dakota Legislature 
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