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PRELIMINARY STATEMENT

Defendant’ Appellant. Dreau Rogers, will be referred to as "Rogers™
Pluntitt’ Appellee will be referred 1o as “State™. References to pleadings and other
documents in the underlying record, State of South Dakora vs, Dveon Rogers, Lawrence
County Criminal File No, 40CRI2Z2-000086, will be supported by a citation to the
pertinent pleading or transcript. The November 27, 2023, through December 7", 2023,
jury trial transeript, will be referred to as “JT followed by page and line mumber{s).
Adminted exhibats from the jury trial will be referred to as “Exhibit” followed by the
assigned mumber or letter as designated in the trial,

JURISDICTIONAL STATEMENT

Rogers appeals from the Cirenit Court’s Judgment of Conviction filed on January
3 2024, Rogers was sentenced to life in prison without parole, Specifically, Rogers
appeals the Circuit Court’s Oral Order denying his motion for judgment of acquitial as 1o
Counts LA, IL IV, and V., entered by the trial court on December &% 2023 IT 1327:17-
25 1328:1-8. Rogers further appeals from the Circunt Court "s Oral Order denving his
request for a spoliation jury instruction on December 67, 2023, JT 1352-1361; see also
Defendant 's Brief in Support of Spoliation Testriction and in the Alternative Siate v.
Zephier fnstruction. Finally, Rogers appeals from the Circuit Court's November 301,
2023, Oral Order denying his Motion to Dizmiss. JT 5373-379; see also Defendant 's Brief
i Support of Due Process Violation Dismissal — Brady Vielation, The Court has

jurigdiction pursuant to SDCL §8§ 23A-32-2: 234-23-4; and ch. 15-26A.



STATEMENT OF LEGAL ISSUES

L. Considering all the evidence presented to the fact finder, could a reasonable jurer
find Dreau Rogers guilty of Counts LA, 1L IV, and V.

The tnal court improperly demied Roger's Rule 29A Motion for Judgment of Acquittal.

Most relevant cases and suthority:
S, eh 234-23
Stare v. Tofan, 2006 5D 63

2 Can law enforcement bad faith requisite for a spoliation instruction be estahlished
by contemporaneous law enforcement conduoet, Le, a judicial finding that Low
enforcement intentionally circumyented a Defendant’s 6 Amendment Rights.

The tnal court found that the defense cannot show that the Spearfish Police Department,
the State’s Attomey™s Office. or the Rapid City Police Department engaged m any bad
faith when violating SDCL 23A-37-14.

Most rebevant cases and authority;
SDCL Z3A-37-14

State v Lephier, 2020 8D 54

State v. Erngesser, 2003 5D 47,9 46

3. Was Dreau Rogers denied due process under the 14" Amendment,
constitutionally guaranteed access to evidence.

The trial court found that material evidence was disposed of n a negligent fashion
and that it is impossible to know its exculpatory or incriminatory value,

Maost relevant cases and suthorily:

Arizana v. Younghlood, 488 US 31, 59-60 (1988)
California v. Trombetta, 467 US 479 (1984)
Stare v. Lephier, 2020 8D 54




STATEMENT OF THE CASE AND FACUTS

of the Case; Rogers was convicted by a jury of: Count [A: Murder in
the Second Degree (SDCL 22-16-7); Count 11: Possession of Fireann by Person with a
Prior Felony Drug Related Conviction, .45 Caliber Pistol (SDCL 22-14-15.1);, Count [1T;
Possession of Firearm by Person with a Prior Felony Drug Related Conviction, 22
Caliber Prston (8DCL 22-14-15.1); Count IV: Possession of Firearm with Altered Serial
Mumber, 43 Caliber Fistol (8DCL 22-14-3), Count V: Commission of Felony While
Armed with Firearm — Murder (SDCL 22-14-12); and Count X: Unauthorized Ingestion
of Controlled Substance. Methamphetamine (SDCL 22-42-5.1). The jury trial
commenced on November 27%, 2023, and was completed on December 70 2023,

In opening statements, the jury heard that the defense would prove five facts
which prevent them from rendering a guilty verdiet. Rogers contends that having proved
these facts makes a Ninding of gwilt imreasonable for any rationale juror. The facts
proven at trial by Rogers are: (a) the police broke the law during this investigation: (b)
the police gave material evidence awayv: () the police contaminated mmportant Torensic
evidence; (d) the third-party perpetratoe’s alibi 15 unguestionably weak:; and () the
omissions of material evidence, JT 288:6-25; 289:1-16; 466:2-25; 467:1-13. Bevond
reasonable doubt of guilt cannot exist upon proof of these five facts

Rogers challenges: (1) the denial of the Motion for Judgment of Acquitial 1o
Counts LA, IL IV, and V; (2) the Court’s refusal to instruct the jury on spoliation: and (3)
the Court's demal of his Motion to Dismiss — Due Process Violation.

Staternent of the Facts: In the earlv morning of January 22% 2022, 12:48 am.,,

Drean Rogers (“Rogers™) called 9-1-1. See Exhibir I TT 296:3-10; 298:12-15. Rogers



requested an ambulance to come fast. JT 293:24-25; 294:6-8. Rogers said, “that he
would explain when they got there and that someone i1 imjured bad™. Fxhibit 1. Rogers
notified dispatch that his phone was dead and that it needed to be on the charger, Fchibit
l. Rogers explains that he needs to go into the other room. Schibir I, Rogers is
overheard in the other room pleading to Destiny Rogers (“Destiny™) to “stay with him. ™
Faxchibir I Two and a half minutes after making the call, law enforcement amived. JT
295:1-4.

Officer Hunter Bradley {Bradley . Spearfish Police Department. was the first on-
scene. JT 301:17-19. Bradley was met by Dreau Rogers who summoned Bradley inside,
JT 301:10-18. Bradley's body camera was activated and depicts his invelvement in this
case. The footage was shown to the jury. See Exkibits 2 and 3. JT 314:1-21. Bradley
mmediately saw Destiny lying motionless on the hiving room (loor. Evkibie 2, JT
301:19-25. Bradley applied an “AED™ to Destiny’s chest and started compressions, JT
303 16-1%

While rendermg emergency and, Bradley began asking what ocourred. JT 3(k4; 8-
14. Bradlev's “AED™ report proved Destiny had been shot around the time of the 9-1-1
call. JT 317:19-23. The blood on Destiny s anm was still wet and her body was warm.
JT 319:2-3. Rogers  stated that Donovan Derrek {Derrek) shot Destiny. TT 304:16-20.

Bradlev noted that a .43 caliber shell casing was found in the home near Destiny s
bodv, JT 30%;18-20, Bradley stated that the shell casing was on the coffee table and fell
o the grovmd during the emergency aid provided to Destiny. JT 308;21-25; 309;1-2
Destmy had a gunshot wound on her night shoulder. Sxfibae 430 1T 3068:13-17.

The second officer onescene was Aaron Jurgensen (Jurgensen). [T 322: 19-25.



Jurgensen’s body camera was activated and depicts his mvolvement in this case. The
footage was shown to the jury. See Exhibit 9 JT 330:18-25. Rogers told Jurgensen that
Derrek was the shooter. JT 337:5-14, Jurgensen agreed that Rogers was speaking with
law enforcement while watching Destiny die.  JT 338:1-20. Rogem told Jurgensen he set
the shell casing on the table, JT 343:10-13. Rogers told Jurgenson his phone was dead.
JT 343:16-19. Rogem was subsequently tramsported to the police station. JT 314:22-23,
Rogers was allowed to retrieve his phone from the charger. JT 339: 18-25: 343:16-19.

Law enforcement began searching for Derrek. Law enforcement also began
drafting Affidavits to search and seize evidence and acquire other potentially relevant
miformation. Rogers™s home was secured 1o enable evidence collection and forensic
analvsis. The South Dakota Department of Criminal Tnvestigations primarily handled
forensic evidence collection and docwmentation.

Rogers was interviewed at the Spearfish Police Diepartment.  All of his interviews
were published to the jury. Exhibis 13, 14, 16, 19 Rogers never faltered in his
representations that Derrck was the shooter. Exhibits 2, 3, & 13, M4, 16, 19,

Dermrek was apprehended by the Rapid City SRT team. JT 433:16-18. Demrek was
brought in for questioning at the Spearfish Police Department. JT 434:1%-21. Every
Derrek interview was published to the jury, Exhibis 17 21, 23, Demrek informed law
that he had an alibi. Derrek advised law enforcement he was éngaged in sexual conduct
with a man, Alan Reddy (Reddy), Fxhibits 17, 21, 23; see also IT 440:22-25. Derrek
expresshy told law enforcement, “[my] phone will have my location for the might” T
440:24-25.

Reddy was interviewed in effort 1o confirm Derrek’s alibi, JT 445:19.25, Reddv



was questioned by law enforcement a total of two fimes. Every interview was published
to the jury. Fxhibits 58, I In sum, Reddy advised law enforcement that at the time of the
shooting, Derrek was at Reddy's residence, See Fhibits 58, /. Reddy’s home 15
approximately a mile and a half from Roger’s residence. JT 493:16-18. 1115 a less than
five-minute drive. JT 493:19-20.

Rogers was confronted with Derrek’s alibi during his last interview. In response
Rogers said the Followmg:

Rogers: Like I just explained it to vouw, and, obviously, it’s nol going to

fucking check out. So you guys are going to pin — you're going to
pin this mother fucker shooting my wife on me? Seriously?

Det. Fox: He wasn’t there and an alibi -

Rogers: I'm telling vou he was there, I promise vou. His alibi is bullshit.
Det, Fox; We have another person that venfies it

Eogers: Check it out harder. Bullshit. If [ got a lawyer, then that's what [

got to do, but that’s bullshit. 'm telling you right now
LExhibit 19,

Law enforcement searched both the Rogers and Derek residences. Hems deemed
ter have sigmificance were collected at both homes and some submitted Tor forensic
testing, The mobile phones of Rogers, Derrek. Destiny, and Reddy were seized for
submission to digital forensic analysis. Photographs. urinalysis tests, and gunshot residue
tests were taken, administered, and performed on both Rogers and Derrek. Rogers was
placed under arrest for murder on January 22°4, 2022, JT 459:17-20.

a. ftems of Evidentiary Stenificance and Refevant fForensic Testing Conclusions

Destimy was shot one time 1n the upper night armshoulder, Sxhibie 43, Dr.
Habbe. forensic pathologst, performed an autopsy on Destiny,  Fehibil 43, The autopsy



revealed that the cause of death was a gunshot wound. Exhibir 43, 'There were no other
signs of trauma. Fahibit 43, JT 829:9-11. A bullet fragment was recovered from
Destiny s boddy and submitted for forensic analvsis, Exhibits 32, 43; JT 833:7-9, Dr.
Habbe concluded that the gun was very close 1o Destiny when it was shot. JT 828:16-25.

Patrick Jomes (Jones), forensic scientist, with the kansas City Crime Laboratory,
conducted analysis of the gunshot residue kits collected from Derrek and Rogers. Exhibit
7. Jones concluded that both Derrek and Rogers had gunshot residue on them,  Exhibits
36, 37, 67,

The search of Rogers®s residence vielded several items with evidentiary
significance, Law enforcement located; a spent .43 caliber casing on the floor mside his
home: a wooden box containing mixed makes and models of .45 caliber ammunition on
the counter near the home's entrance; a .22 caliber revolver pistol and .22 caliber bullets
both inside a hallway dresser; and a .43 caliber high point pistol with s magazine located
outside the home under a walk-way wooden set of stairs leading to an alley. See Exchibits
45, 46, 47, 48, 30 32, 53102, 103, HM, 105, 123, 131, 132,

Forensic testing of significance was performed on the followimg items: (1) the 45
caliber high point pistol; {2) the spent .45 caliber cartridge: (3) 45 caliber atnmunition
located in the magazine of the .45 caliber high point pistol; (4) .45 caliber ammumition
collected from the wooden box near the entrance; and (3) the bullet fragment recoverad
from Destinys” body, Exhibits 77, 98, 99, 100, 101, 110

Adam Dolezal (Dolezal), forensic scientist, testified to hiz forensic findings,
Exhibit 77, His findings were all mconclusive, meaning Mr. Diolezal was incapable of

matching the expired 45 shell casing tound on the floor as being fired by the .45 caliber



high point pistol. JT 1081:17-21, Mr. Dolezal's findings with respect to the bullet
fragment retrieved from Destiny™s body were also inconclusive. JT 1081:10-16. “All of
the microscopic comparison results were inconclusive,™ 1081:25; 1082:1-2,

Kristi Walti (Walti), torensic scientist, testified to her forensic findings. Exfnbi
[10, Ms. Walti examined items ol significance for fingerprints. Ms. Walti concluded
that Rogers’s latent fingerprint was located on the expired .45 caliber shell casing. IT
1065:9-12. Recall, Rogers told lirst responders he placed the shell casing on the coffee
table, JT 343:10-13; JT 1099:9-13,

Ashley Bullock (Bullock), forensic scientist, testified to her forensic findings.
Exchibire 9, @0 [l 10/, Bullock's DNA examimations revealed the following: (1) .45
shell casing had DNA with a mixture of three individuals (Rogers excluded as major
contributord; (23 .45 ammunition in the box near residence entry had DMNA from at least
three mdividuals; (3 grip of the .45 high point pistol had a mixture of DNA from Dreau
Rogers and Destiny Rogers detected: (4) tngger, tngger chamber. and sight of the 45
high pomt pisto] had a mixture of DN A from three mdividuals; (5) barrel of the high
point pistol had Destiny™s DNA on it; (6) edges of holster for 435 high point pistol had
DA from three individuals and Rogers was specifically identified as one of the
contributors: (7) 45 ammunition located maide magnzime of 43 high point pistol had
DMNA of Rogers and Destiny: and (8) magazine of .43 high point pistol mdicated DNA
from three individuals —Rogers and Destiny could not be excluded, Sxhibir 99,

Bullock testified that DN A evidence must be collected properly and that farlure to
properly collect it could lead to misleading results. JT 10253:12-23; 1026:1-10. Bullock

lestified that forensic evidence submitted for DN A testing needs to be handled with clean



gloves, IT 1028:4-6. Bullock agreed that it 15 a “well-known fact that DNA can transfer
from surface to surface.” IT 1028:7-9. Bullock agreed to the material provisions of
Exhibir f, including that “[a]l] suspected DN A evidence must be protected from possible
cross-contamination.” TT 1028:20-23. Bullock agreed that evidence should never be set
direcily upon any surface without first putting down clean paper to protect against cross-
comtamination or surface o surface DNA transfer, JT 1029:2-3. Ms. Bullock agreed
comphance with proper DNA evidence collection practices 1s necessary to “protect the
imtegrity of the evidence,”™ JT 1029:9-11. Finally. Bullock testified that imegrity of the
evidence means ensuring that nothing additional is added or contaminated to a plece of
evidence. JT 1029:12-18,

Detective Matthew Almeida { Almeida) performed digital forensic examinations
of cell phones seized by law enforcement.  Almeida forensically exammed the mobile
phones of Rogers, Reddy. and Destiny. JT 746:22-24; 747:2-4; 749:15-21. Derrek’s
mobile phone was provided to Almeida Tor analvsis. but he could not perform a forensic
exammation on the phone, JT 747:9-12. Almeida acknowled ged that Dierrek’™s cell
phone may have showed his exact location at the time of the shooting, JT 80:3:22-25;
BO4:1-25; BG;15-25; ROT:1-19; 810:1-25.

Agent Sean Kennedy (kennedy). FBI CAST analyst, testifiad with respect 1o Call
Detail Records (CDR) he reviewed in this investigation. JT 631:14-25: 632:22-25,
Kennedy performed his analyzis for the purpose of attempting to locate the cell phone of
Derrek at the ime of the shooting, JT 634:7-12. Kennedy stated there was no CDR

mformation by which to locate the Demrek phone between the hours of 10:47 PM. Janoary

21¥, 2022, through 145 AM, January 22", 2022, JT 655:22-25; 656:1-2, 17-23 (stating



“there’s no activity that 1 could map to give you an opinion about the location of
[Derek’s] phone during the time frame™).

Kemedy acknowladged that Derrek’s mobile device examination may have
provided data showmg the exact location of his phone at the time of the shooting,

Derek testified he called Rogers at approximately 10:00 PM on January 217,
2021, JT 1255:1-2. Shortly after the phone call, Derrek sent a text message 1o Rogers,
*We need to meet face to face ABAP™, JT 1255:12-16. Derrek testified that he told his
daughter, upon leaving his home around midnight. that he was going over to Rogers™s
home. JT 1257:9-12,

STANDARD OF REVIEW

“The denial of a motion for judgment of acquittal presents a question of law, and
thus our review 18 de nove,” State v. Tofam, 20006 5D 63, 9 24 (citing United States v
Stenela, B0 F3d 596, 604 (1% Cir, 1996)). In measuring sufficiency of the evidence. this
reviewing Courl asks, “whether after viewing the evidence in the light most favorahle to
the prosecution, any rational trier of Tact could have found the essential elements of the
crime beyond a reasonable doubt.” Stale v, Tofoni, 2006 81D 63, ¥ 14 (citing Jackson v.
Firgimia, 443 US 307, 319 (1979)).

The standard of review For requests Lo give proposed jury instructions is abuse of
discretion. Stare v, fngesser, 2003 S 47,9 15 (citing State v. Wright, 1999 8D 50, 9
123 With respect to due process, a constitutional question, the review 15 de novo. See
Steichen v. Weber, 2000 SD 4, 9 7 (citing Moeller v Weber, 2004 8D 100, 9 42 n. 3)).

ARGUMENT

1. The Court improperly denied Rogers’s Rule 29A Maotion for Jud sment of Acquittal



Rogers's argument 15 that reasonable doubt for Commts LA, 11 IV, and V' cannot exist
upen his proof of the following tive facts: (a) the police broke the law during this
investigation; (b} the police gave material evidence away; (¢) the police contaminated
mmportant forensic evidence; (d) the third-party perpetrator’s alibi & unguestionably
weak;, and (e) the material omissions of evidence, JT 288:6-25; 289:1-16; 466:2-25;
467:1-13. Beyond a reasonable doubt of guilt cannot exist amidst proven facts (a)
through (e). At the conclusion of the State’s evidence. Rogers made Motion for Judgment of
Acquittal. JT 1321:9-25; 1322:1-25: 1323:1-25; 1324:1-25, 1325:1-17. JT 1326:1-2.

fab The Police Broke the Low During the Investigation

The South Dakota Legislature has enacted statutory standards poveming law
enforcement ‘s ohligation to preserve evidence. State v Zephier, 20020 8D 54,9 25; 8DCL 5§
23A-37-14 and 23A-37-15. This Court has expressly stated that the statutes reflect the
requirements of due process, fd,

The police seimed Dermek’s phone pursuant to the Destiny investigation. The lead
detective agreed that South Dakota law imposes a duty on law enforcement to mantain
evidence sewed in conjunction with a criminal prosecution, JT 47-15-18. The lead detective
agreed that Derrek s phone was seized evidence as evidence in this case. JT 4WE19-25. The
lead detective agreed that law enforcement had a legal duty not to retum the phone without
providing proper notice to the Defendant. TT 470:23-25: 471:1. The lead detective agreed that
the defense proved that law enforcement broke the law. JT 471:9-14.

thi The Police Gave Material Evidence Away

In State v. Zephier, 2020 51D 54, 9 28, the Court's analogical reasoming applies in

cum:hld'mg that the Derrek phone constitutes “lost or destroved™ evidence.



Law enforcement was provided representations by key witnesses in this case as (o
the phone’s materiality. Rogers pleaded 1o law enforcement to look into the alibi closer.
Exhibir 19, Exhibie 19, Derrek advised law enforcement that his phone would prove his
alibe. JT 480:7-11.

The lead detective agreed that mformation potentially providing the exadt location
of Derrek’s phone at the time of the shooting was material. JT 47(h3-10. Tha lead
detective agreed that the destroyed evidence was matemal, JT 470:3-10. The lead
detective agreed when a phone extraction attempt occurs that & report is generated
detailing the results. IT 475:9-15. The lead detective agreed that he received a report,
prior to destroving the evidence, explainmg no forensic examination of Derrek s phone
occured. JT 481:2-7.

After law enforcement retumed the mobile device to Derrek he disposed of the
phone at a Wal-Mart kiosk for two dollars. JT 1266:3-9.

fe) The Police Centaminated fmporiant Forensic Evidence

Bincy Thankachan (Thankachan) with the Rapid City Police Department testified
regarding her education, training, cxpericnce, and understanding of forensic evidence
collection, JTT 839-E41, She testified that she knows and understands the science
associated with forensic evidence collection, JT 831:1-9,

Thankachan testified to the Rapid City Police Department Rules and Procedures
Manual (RCPD R&P) for forensic evidence collection. JT B52:14-25: Fxhibts 3, H.
Thankachan testified that if evidence is nol collected properly there is exposure to
contamination or cross-contamination of forensic evidence, IT 857:23.25; 858:1-7.

Thankachan agreed that the RCPD R&FP Manual for forensic evidence collection is

T



scientifically valid, JT 859:1-4,

Thankachan testified that law enforcement handling forensic evidence is
responsible for preserving and protecting the evidence, JT £59:12-18 She testified that
DN A shall be properly handled to prevemt destruction or contamination. JT 860:12-135,
Thankachan testilied that DNA evidence must be handled with clean gloves, JT 864:17-
25, B65:1-6. Thankachan testified that if forensic evidence is handled with dirty gloves,
there s possible contamination, and the mtegrity of the evidence 15 sacrificed. TT 865;7-
13. Thankachan testified law enforcement should never lay evidence directly upon any
surface without first putting down a clean picce of paper. JT 865:14-25. Thankachan
stated that failure to adhere to this procedure also results m contamination of forensic
evidence. JT 865:14-13,

Thankachan s testimony was confirmed and supported by the testimony of
Bullock. See dppellant's Brief, Statement of Facty, pg. 6. Bullock testified that DNA
evidence must be collected properly and that failure to properly collect it could lead to
misleading results, IT 1025:10-25.

Agent Brian Larson (Larsom) testified that the majority of his involvement in the
case was crime scene processing. JT 913:8-11. Larson testified that he photographed
processing of the crime scene. JT 913:15-23; JT 914:6-13, Larson testified that he did
ok know if nitrile gloves can transfer DDNA and that it is an important thing to know, JT
915:18-22. Larson agreed that forensic evidence not handled with clean gloves is
“mishandled forensic evidence,” IT 219:13-16.

Larson was confronted with Zahibit £, image 694, This photograph shows law

11



enforcement handling evidence with dirty gloves.! Larson testified that there were foreign
substances on the glove. JT 918:13-20; 219:5-9 {acknowledgzing that the gloves have
something foreign on them). This photograph shows noncompliance with Exhibir 7 and
Exhibir /7. Tt further shows, according to Thankachan's and Bullock's testimonies. that
the forensic integrity of the evidence was sacrificed.

Mext. Larson was confronted with Sxibie £, images 401 through 406, These
photographs show law enforcement 's acquisition process of the .45 caliber ammunition
located in a wooden box near the entrance of Rogers™s home. Larson could not testify that
law enforcement changed gloves when manipulating all the photographed evidence. TT
923:12-14. These photographs document law enforcement’s noncompliance with the
requirement to lay forensic evidence on a clean piece of paper to prevent contact transfer.

Larson was confronted with Axkibit £, image 331, This photograph shows Law
enforcement handling evidence with dirty gloves.” Larson testified that the gloves were
i clean. JT 924:3-17.

Larson was confronted with Schibic £, image 681, This photograph shows a law
enforcement officer with dinty gloves handling the .45 high point pistol.’ Further, this
photograph documents noncompliance with the requirement to lay potential forensic
evidence on a clean piece of paper,

Agent Eppers ( Eggers) was the other DCI Agent that testified to cnme scene

processmng, JT 971:2-5. Eggers agreed that clean gloves are necessary to protect forensic

' This iz a very high-resolution image that was publeshed to the jury. Dust and smudges can clearly be
scene on the right-hand glove of the officer bandling the evidence depicted in the photograph

? This iz a very high-reanhution image that was published to the jury. Foreipn substances can clearly be
scene on tee gloves handling the evidence depicted in the photograph,

? Thiz iz a very hrgh-resolution image that wis published e the jury. Foreign subsiances can clearlv be
seene on the gloves handling the evidence depicted in the photograph.
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evidence from cross-contamination, JT 963:5-7. Egpers agreed if defense counsel shows
potential for cross-contamination that it is a big problem for the State’s case. JT 963:10-
15 Eggers testified that evidence should never be laid directly upon a surface without
first laving down clean paper. JT 266:14-17.

Eggers was confronted with Skt £, image 680, Ths photograph shows the 43
caliber high point pistol, the gun’s holster, and a bullet set directly on a piece of wood
outside the Rogers's residence,” Eggers testified that Exfebit H indicates that the forensic
evidence documented in image 680 should have been st on a clean piece of paper and
was not. IT 96i6:24-25; 967:1-T

The State’s argument in support of guilt, unsupporied by any actual forensic
testing, is that they contaminated matenial forensic evidence:

] The presence of gunshot residue, if vou know, on Donovan Derrek

could indicate that he was around a gun that was shot or that he shot it
correct”?

A That is one of the — I"'m sorry — two of the three scenarios, That's

correct,
0 Okay, Ifthe Government argues — if — that Donovan Dierrek’s gumshot

residoe tests were transferred — or was the result of the third conclusion
— are you =1l with me?

A Yok,

0 That would mean, during the collection, it was contaminated; correct?
A As far as coming in contact with another object or surface?

Q) Correct.

A Yes. That would be a form of contamination that Donovan Derrek

came in contact with a tabletop that had gunshot residue on it or he
came in contact with a person that transferred gunshot residue 1o him.

Q) Sure. And vou would agree that it 1s law enforcement s responsibility
to protect forensic evidence?

4 This iz a very hizh-reaohution inage that was published o the jurv. Forensic evidence is clearly sét on a
prece of wood ousde the Rogers™ resadendce m viclaton of the reguirement that forensic evadenoe be
placed onea clean piece of paper.
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A They are one of the profectors of forensic evidence. Anvone
responding to a scene.

L] And so if forensic evidence & contaminated, then the evidence prior to
contamination i% algo lost forever, right?
A Yes, Once something s contammnated, there 15 very little that can be

spoken towards its validity or legitimacy of results.

0 And that doesn’t just apply to your ficld of science; correct?
A That's cormect,

IT 624:10-25; 625:1-18,

The lead agent, on this topie, testified as follows:

0 Law enforcement’s obligation is to secure the scene and secure the
evidence; correct?

A s

) Gunshot residus is evidence; comect?

A Yes, 1L 1s.

Q Gunshot residue evidence md the appearance or lack thereof or
existence or lack thereof on Mr. Derrek’s hands is evidence in this case;
carrect?

A b=

Dreau Rogers had no ability to preserve that evidence, did he?
Mo,

i

Q) That was law enforcement’s obligation; right?
A Yes.

JT 502:1-25%; 503:1-25; 504:1-12.

The forensic evidence acquisition in this case was not conducted n a scientifically
valid fashion or in compliance with relevant rules and procedures. The
eredibality/itegnty of any forensic DINA testing in this case was destroved. According 1o
the State’™s own expent witnesses, law enforcement. and relevant exhibits, the forensic
testimony was invalid and misleading due to improper evidence collection, i.e.

contamunation. No ratrenal juror could draw any conclusions from the forensic DNA
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lesting based upon the evidence presented in this tnial.  Larson expressly agreed fact (c)
was proven to the jury. JT 919:5-25; 9240:1-10; 925:2-20

(d The Third-Party Perpetrator s Alibi is Unqguestionally Weak

Derrek’'s alibi, rests exclusively on the credibility of Derrek and Reddy. For the
reasons griiculated in (¢) above, the forensic DINA analysis was proven invalid, because
of improper evidence collection.

The lead agent was questioned about the strength of the alibi:

Q And so by virtue of that 1:23 am. picture, there 15 nothing that
precludes Mr. Derrek, from a forensic perspective, from being at Dreau
Rogers’s at 12:48: night?

A The information we were going off of also was stalements.  Statements
by Alan Reddy that he was at the residence with him.

Q Right. [ appreciate vou telling me that.
Part of what this jury has to rely on in order to get to the state’s alibi 15
reliance on Donovan Derrek and Alan Reddy. You gotta trust what
they said; right?

A In part.

0 In part. But there is nothing Torensically that shows Donovan Derrek
was not here of that time: right?

A Again, the only thing that would be would be the location data off the
phones, 1 believe, or from the phones.

0 There 15 no location data from MMr. Derrek’s phone. because vou guys
gave it back to him without protecting that mbormation?

A Well, I believe that was actually — T don't know if’ it was Google. But,

again, that is going 10 be something that Lieutenant Smith — now
Lieutenant Smith — will have to answer.

JT: 493:21-25: 494:1-17.

Licutenant South {Smuth) was subsequently asked about the phone data
demonstrating the location of Derrek’s phone, JT 600:3-8. Smith snid he could not
speak about the phone records and that topic should be discussed with Kenmedy. JT
G:3-8, Recall, according to Kennedy, there was no CDR information by which to
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locate Derrek’s phone between the hours of 10:47 PM, January 21%, 2022, through
1:45 AM, January 22™, 2022. JT 655:22-25; 656:1-2. 17-23. It is a fact that no
forensic evidence proves Derrek s alibi,

Derrek 15 a convicted felon, sex-offender, and had multiple felonies pending at
the time of his testimony, JT 1226:14-16; 1251:9-16. Darrek admitted that he would
not pass a drug test and that he violated the conditions of his felony bond on multiple
occasions and m multiple ways, meluding the commussion of new felomes, IT
1261:3-%. For reazons bevond comprehension, Derrek’s bond was not revolked, and
according to the State, it nothing to do with plea deals for cooperating. JT 1227:25;
1228:1-25; 1229:1-19; 1251:19-22. Demek & a diagnosed schizophrenic daily
miravenows meth user, using half a gram of meth at a time, three or four times a day
{easily more than a gram a day) JT 1245:17-21 1252:11-12.

The Derrek and Reddy testimony was inconsistent, conflicting, and unreliable.
According to Derrek, hus day started with a sexual encounter with Reddy. JT 1230:11-17
Derrek testified that he subsequently went to Rogers's home unammowmnced at 10006 am.,
January 21%, 2022, “because T hadn’t seen him in a while or heard from him.” JT 1232:7-
8. Derrek testified that while at Rogers’s residence. he knocked on the door, and
knocked on the wmdows, JT 1233:19-25; 1234:1-13. Upon leaving Rogers™s home,
Derrek went to his friend Ed’s house and talked to him about Rogers. JT 1232:22-25.
Derrek obtamed Ropers's phone number from Ed, JT 1232:22-25; 1233:1-3. Derrek
stated he borrowed twenty dollars from Reddy. JT 1233:9-14. Derrek testified that he
went to Reddy’s at 11:30 pm. to 11:35 pome. January 217, 20220 JT 1236:6-11. Derrek

testified that he left Reddy’s at 1:20 am. to 1:30 am,, January 22, 2022 JT 1236:18-
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19, Dermrek testified that the bruising on his body was all related to intravenous meth use.
JT 1243:16-24,

Reddy testified that he had no contact with Derrek in the early morning hours
of January 217, 2022, or any time prior to the evening in question. JT 1277:1-12,24-
25 1278:1,16-25: 1279:1. Reddy testified that he was hanging out with friends in
Rapid City and came back to Spearfish in the evening of January 219, 2022, JT
1279:21-25, Reddy testified that Derrek came to his house sometime around madnight
Jannary 227 2022, and that Derrek left around 1:30 a.m., Januvary 22", 2022, JT
1283:3-6, 18-22. Reddy testified that he took a picture of Derrek’s penis at 1:23 am.,
JTanuary 22 2022, IT 1284:16-21. Reddy testified he indicated that Derrel advised
Reddy he was in a non-physical argument with Rogers. JT 1292:12-19 (“there was no
mention of any kind of physical altercation™),

Derrek indicated that Reddy was wrong if he indicated they met a weck before.
JT 1253:16-18. Reddy testified that he told law enforcement they met a week before
onhne, I 1299:10-18. Reddy testificd that he did not meet Derrek the mormng the
moming of Janoary 21%, 2022 despite the message content. JT 1319:10-13. TTpon
being shown the message content between Reddy and Derrek, the following colloguy
occurred:

0 Do you see that green babble there?

A Y eah, the one telhing him to drive down Evans?
0 Yeah, Who is telling him to dove down Evans?
A Me. Tam telling him to dive down Evans. It will be on the left

Lantern Estates, Where [ was living at the time.

What time was it ?
Looks like January 217 at 5:15 am.

i
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0 Does thal refresh vour recollection about whether or not vou met up
before the night of the 2247

A (Peruses document.) It does not. Because — I mean, the nggest feelmg
I'm getting about this — the reason ['m not remembering. A Lot of our
mestings ended up being ralk. Never meeting in person. This one, |
told him where to go. [ don’t recall if he came over on that day.

JT 1305:2-16 (Emphasis added).

0 And there were messages that seemed to indicate there was a meet-up
that vou said didn ™t happen; right?
Yes. And, like | told you, there were times that we just talked
ahout meeting, but we never did. Many, many times,

Q) Sure, But the might of question, that couldn’t have happened; right?

A Yeah, Onthe 21%, we did not meet up, because he didn’t end up

showing up.
JT 131%:6-13 ( Emphasis added).

According 1o the expert opintons of both Kennedy and Almeida, Derrek was at
Reddy s at the time of the shooting. These opinions were based upon the content of the
messages between Reddy and Derrek. TT 668: 13- 16 (testifying “T don't know exactly
where it’s located. Based on the text message content. I would assume he’s with the
person he was texting.”™): JT 812:3- (testifving “|Blazed on the [content of] the text
messages, would leave a person to believe that those two people were together.™).
Aceording to Reddy’s testimony, the message content between the two was not indicative
of whether they met up.

Derrek testified that he “never™ 1old Reddy that he was in a phyvsical fight with
Rogers. JT 1273:53-6, Reddy first testified that Donovan never said the dispute
between Rogers and Donovan was physical. JT 1292:12-19. Reddy acknowledged he

told low enforcement at least five times that Derrek advised him he was in a

“physical ™ fight with Rogers. JT 1297-1299. Reddv acknowledged that he told law
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enforcement, while the event was fresh in his mind, that Derrck amved after madnight
and lefi approximately a quarter to 1:00 am. JT 1300:13-18; 1302:8-11. Reddy told
law enforcement he only had suspicions Donovan might be on drugs, despite being
advized by Donovan that he intravenously shoots meth and providing him with money
tordrugs. JT 1309:10-25: 1310:1-4; 1312:6-15.

Finallv, Reddy testifiad that the money he gave to Donovan was on a later date
and that he thought “you guys" had grabhed those text messages as well, IT 1312:8-
15, Reddy testified that those texts were acquired by the police. JT 1313:1-4. Reddy
testified and disclosed that he spoke to the Government about continuing to mect up
with Dierrek and maintaining a sexual relationship with him while the Rogers™s
prosecution was pending, JT 1313:1-21. Noneg of this Brady information has ever
been disclosed to the defense, e the contmumng sexual relationship between Derrek
and Reddy, ie. goes to motive and bias.*

If this same “guality™ of aliln defense was proffered by a Defendant. it would
not be sufficient to avold prosecution nor convinee a jury, lmagine a Defendant
explaining that the forensic evidence to support the purported alibi was destroyed by
his own, at best grossly negligent, conduct The only “alibi evidence™ acquired by the
State rising 10 the level of “Torensic prool™ is the penis picture taken by Reddy’s phone
at 1123 s, JT 685:3-6. As this Court has stated multiple times. A purported alibi
that leaves it possible for the accuzed to be the guilty person iz no alibi at all.™ Stare .
Goodrovd, 521 N.W 2d 433, 440 (8.1, 1994) (citing Stare v. Floody, 481 N.W.2d 242,

248 (5.1, 1992)). Based on the evidence submiited n trial. Derek™s alibi 15

A arente v, Dverta, 424 NW A 008, “Impeachment évidence Talls withan the Srad rule ™ {eiting $aie
v Hareley, 326 W 24 226 (3D 19820
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unguestionably weak and reasonable minds could not differ as to that conclusion

fet Materfal Omissions of Evidence

There is abundant evidence in the trial record supporting Rogers’s theory of the
defense.  Derrek was at his house and shot Destiny immediately before the 2-1-1 call
Pursuant to the rules of criminal procedure and eriminal jurisprudence. the State’s
obligation was to disprove every reasomable doubt premased on the defense that Derrek
was the shooter.

Forensic evidence ties Derrek to the scene of the crime, i.e. gunshot residue.
Jones testified the presence of gumshot reswdue on Derrek could indicate that he shot the
guit, JT 624:10-14. The presence of gunshot residue on Rogers could indicate that
Rogers was near the gun that was gshot. JT 622:19-25, Exhibits 19, 67. No reasonable
juror could draw conclusions supporting guilt from these facts,

CDR data collected from Derrek’s phone corroborates Rogers's defense,  Derrek
called Rogers at 10:00 pm, January 219, 2022, JT 1235:1-16, Derrck texted Rogers
hours before the shooting stating “they needed to meet face to face ... ASAP7JT
1255:1-16. Smith testified that he was unaware of the phone call and text message and
that it was “relevant”™. JT 735:2-11. CDR data shows, an hour after the murder, Derrek
was attempting to determine if his phone was being tracked by the Government, i.e.
evidence evincing a gty conscience. JT 1258:11-15.

Derrek testified that when he lelt his home, shortly belfore the sheoting, Derrek
told his daughter he was going to Rogers's residence. JT 1257:9-11% 1263:10-135.
According to Reddy’s law enforcement interview, Derrek explained that he was i a

“physical fight™ with Rogers prior to his amival. JT 1297-1299. Agent Cody Lineberger



testificd that the bruising on Derrek could be indicating of trauma from assault, i.e.
physical altercation with Rogers. JT 11435:1-21; Exhibit F.

Derrek testified that he is addicted 1o meth, that meth use makes him paranoid and
stay up for long periods of time, that he s schizophrenic, and that during the period in
guestion he was up tor a prolonged amount of time. JT 1245:14-19; 1252:11-12;
1258:11-15; 1271:6-11. Derrek acknowledged that he was accused in a police report of
stealmg a gun in a Grant Theft case pending aganst him at the time of the shooting. JT
1248:20-25.

Derrek testified that he gets s drugs from Rogers and that he could not get ahold
of him. JT 1256:5-7, Derrek went to Rogers’s home, unannounced, the morning before
the murder and knocked on the door and windows. JT 1253:19-25; 1254:1-9. Then he
went to Ed Moore™s (Moore) house to obtain Rogers™s phone number. JT 1254:14-23,
Derrek called Rogers at 1ih00 pan., the evening of the shooting and followed it up with a
text stating, “we need to meet face to face ... ASAP, JT 1255:1-16. Demck testified he
was looking for meth at the time he called and texted Rogers. JT 1255:9-21. An hour
after the shooting, Demrek dials a code in his phone in ¢ffort to ascertain whether or not
the Government was tracking ham. JT 662:10-15; 1238:11-15.

Derrek testified that he successfully hid illegal contraband within his home when
law enforcement executed the search warrant., JT 1239:23-23: 1260:1-13. Derrek
refusad to testify where he successtully concealed the illegal contraband. JT 1259:23-25;
1260:1-13. Derrek. convicted sex offender. testifted that meth use makes him do things
sesmallv that he would not normally do. JT 1259:17-19.

In State v, Bolden, 2024 8D 22, % 39, this Court stated “[i]n measuring the



sufficiency of the evidence, we ask “whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could have tound the essential
elements of the crime bevond a reasonable doubt.™ (gquoting State v. Briw, 2010 3D 74, 9
6). It is a fact that law enforcement broke the law, it is a fact that law enforcement gave
away material evidence, it is a fact that law enforcement contaminated important forensic
evidence during its collection®, it is a fact that Derrek’'s alibi is weak”, and it is a fact that
Rogers’s theory of defense was never properly considered. The Motion for Judgement of
Acquitial is properly granted.

2, Sufficient Bad Faith for the Spoliation Instruction can be Inferred from
Contemporaneouns Law Enforcement Action

South Dakota Criminal Pattern Jury Instruction 1-14-12, was proposed by the
Defendant in this case. In Siafe v Bagesser, 2003 81 47 4 46, this Court explained that:
An instruction on the inference that may be drawn from the spoliation of

evidence 15 proper only when substantial evidence exists to support a

conclusion that the evidence was in existence, that it was in the possession or

under the control of the party against whom the inference may be drawn, that

the evidence would been admissible at trial. and that the party responsible for

destroying the evidence did so mtentionally and i bad fath.

All elements except that of intentional bad faith are defimtively presented.
Derrek’s mobile phone and the data contained within it was in existence, it was under the
control of law enforcement. law enforcement destroved it when it gave it back 1o Derrel.

law enforcement had a report authored by Almeida that the moebile examination had not

occurred when the evidence was, nonetheless, destroyed. See Godbe v City of Rapid

* There is nod a single Hate withess that testifred an thas entire trisd tha law enforcemeant properly collected
the forensic evidence in this case There = not mention 1o the record anywhere by any witness that the
forersic evidence was properly colleciad and not contaminated. JT:1-1685

7 The trial court specifically tound, sfter the close of evidence, “[t]he proceedmng thus far hes not clearly
identified where exactly Donovan Dherrek was during the peniod in which it 13 alleped that Destiny Rogers
wig shol ™ JT 1355:6-8. Based upon this fmsding and conssdering the weight of the evidence, the Stale
Bailed to mest 1ts burden
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City, 2022 812 1, 9 49 (). Kem dissent); see alzo JT 481:4-9.

The guestion presented i this section of the appeal is whether concurrent bad
faith by law enforcement can be considered. On August 107, 2022, the trial court entered
Findings of Fact and Conclusions of Law re: Motion o Suppress Stotements and'or
Video Teleconference with Donovarn Derrvel. The law enforcement conduct which was
judicially determined to he bad faith ocewrred on February 4%, 2022, the same time the
evidence was destroyed. See Findings of Fact and Conclusions of Law re: Motion to
Suppress Statements and'or Video Teleconference with Donovan Derrek, p. 4.9 12,

Derrek’s phones were retumed to the Spearfish Police Department from Rapid
City ICAC {Almeida) on February 1% 2022, The Evidence Transfer Receipt indicating
the same was published 1o the jury but not offered into evidence. JT 479:18-21.
Detective Hofmann acknowledged that reports from Almeida indicated the Derrek
phones weare not examined and that it was his responsibility to look at them. JT 481;2-9,
Derrek’s mobile phones (matenal evidence) were given back to lam, i.¢. destroved, on
February 16", 2022 The Spearfish Police Department Evidence Transfer Receipt bears
Derrek’s signature and is dated ©2-16-22", Demek signed the document when he was
given the phones back by the Spearfish Police Department on February 16", 2022,

Pursuant o a suppression motion, the trial court concluded that law enforcement
acted with intentional bad faith. See Findings of Faot and Canclusions of Law re: Motion
to Suppress Statements and'or Video Teleconference with Donovan Derrek, p. 10-11. 193
15-16

Law enforcement’s knowing and intentional vielation of Rogers’s Sixth

Amendment right 1o counsel ® intentional bad conduct. The Court’™s Findings and



Conclusions indicate the same.  As this Court opined mn State v. Monsseaur, 2020 51 35,
T 13, to trigger the exclusionary rule, police conduct must be sufficiently deliberate that
exclusion can meaningfully deter it. (citing Herring v, United States, 555 115 135, 144
{2009,

Al the same time law enforcement acted in bad faith to violate Rogers™s Sixth
Amendment nghts, law enforcement destroved the material evidence at issue.

In denyimng the spoliation instruction. the Court concluded “the defense cannot
show that the Spearfish Police Department, the State’s Attorney’™s Office. or the Rapid
City Poheoe Department engaged i any bad farth.™ JT 1355:23-25. To the contrary.
Rogers has shown that the Spearfish Police Department engaged in intentional bad faith
and that it was ocowrring at the same time and with the same personnel as when the
malerial evidence was destroved in vielation of law,

Substantial evidence exists in this case to suppont charging the jury as requested.
The trial court Tailed to consider the other contemporancous bad faith conduct of law
enforcement.

3. Dwrean Rogers was Denied Due Process, Constitutionally Guaranteed Access to
Evidence

The Supreme Court has held that to safeguard a criminal defendant’s right 1o
present a complete defense, the Court has developed the area of constitutionally
ouaranieed access 1o evidence. Califormia v. Trombeita, 467 U8 479, 483 (1984)
Arizong v, Younghlood, 488 LIS 51, 55 ( 198%8)% see penerally State v. Zephier, 2020 8D
34, In analvzing this question, the Court will look to the guidance provided within State
v. dephuer.

The Due Process Clause of the Fourteenth Amendment imposes upon states the
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requirement to ensure that “criminal prosecutions | .. comport with prevailing notions of
fundamental faimess.™ State v. Zephier, 2020 SD 34, 9 20 {citing Californta v
Trombeita, 467 LS. 479, 485 (1984), This is a case in which the exculpatory value of
the undisclosed evidence 15 unknown, as it always is, when law enforcement destroys
evidence. State v. Zephier, 2020 SD 54, 9§ 22.

As this Couwrt stated, courts seeking to assess the matenality of the lost evidence
face a practical complication:

Whenever potentially exculpatory evidence is permanently lost, the courts
face the treacherous task of divining the impor of matenals whose contents
are unknown and. very often, disputed. Moreover. fashioning remedies for
the illegal destruction of evidence can pose roubling choices. In
nondisclosure cases. a counl can grant the defendant a new trial at which the
previously suppressed evidence may be mtroduced, But when evidence has
been destroved in violation of the Constitution, the court must choose
between barring further prosecution or suppressing the State s most probative
evidence,

Stare v Lephier, 2020 8D 54, 9 22 (citing Stare v, Lverla, 424 N W, 2d 90K, 910-11
(5.D. 1988),
Further:
Whatever duty the Consfitution imposes on the States to preserve evidence,
that duty must be limited to evidence that might be expected 1o play a
significant role in the suspect’s defense. To meet this standard of
constitutional materiality. evidence must both possess an exculpatory value
that was apparent before the evidence was destroved. and also be of such a
nature that the defendant would be unable to obitam comparable evidence by
other reasonably available means.
State v Lephier, 2020 81> 54. 9 23: Calitormia v Tromberta, 467 US 485, 48E-E9 (1984).
The materiality test is where this case differs substantially from Stare v. Zephier,

Califorma v. Trombetta, and Arizona v Younghiood.

In Trombetia, the Court concluded that respondents had alternative means of
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demonstrating their imnocence, California v. Trombetta, 467 LLS. 479, 4940 (1984). Asa
result, the Trombetta Court concluded that the Due Process Clause of the Fourteenth
Amendment did not require law enforcement to preserve breath samples i order 1o
miroduce the result s tnal. fa. Rogers had ne alternative means of demonstrating his
mnocence, law enforcement destroved the only evidence, The analogical Tromberta
Court reasoning stops here,

In Founghload, the trial court instructed the jury on spoliation, despite the lack of
bad faith, 48R UK 51, 539-60 {1988) (). Stevens Concurrence) (stating fin jore
significantly, the trial judge mstructed the jury: “IF vou find that the State has. .. allowed
to be destroved or lost any evidence whose content or quality are in issue, vou may infer
that the true fact i= against the State’s interest™), Unlike Younghlood, Rogers was denied
his request for a spoliation inference instruction. Moreover, a State’s failure to tumn over
{or preserve) potentially exculpatory evidence “must be evaluated in the context of the
entire record.” 74 (citing [/nited Stcies v. Agurs, 427115, 97, 112 (1976)). Evaluating
law entorcement’s Tmlure m light of the entire record demonstrates jusiice requires
different judicial action.

Also, unlike Vounghlood, in this case there is suflicient suggestion of bad Futh on
the part of the police. See dppellani’s Brigf, Argument 2. The following finding by the
trial court i erroneous in denving the Motion:

However. the defense cannol show that the Speartish Police Department. the

State’s Attomey's (MTice, or the Rapid City Police Department engaged in

amy bad faith.

Rather. the State, through the State’s Aftorney’s Office. would have a reason

to obtam the data off the phone te further their theory that Denovan Derrek

wis not the alleged murderer. But, instead, the opposite. which iz the
oppasite of the Defendant’s argument,
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JT 1355:23-25, 1356:1-3,

The subsequent actions of law enforcement do not support this finding. Only
afler the defense expressly requested the phone data in writing did the State and law
enforcement attempt to reacquire the destroved evidence. JT 468:14-22; see alvo Maotion
to Comipal Discovery Relating to Digital Evidence and Reports, 12/27/2022 (stating
“Diefendant’s first informal request for much of this information dates back o June 217,
20221 Unlike Yourghlond, Rogers is not arguing thai the police had an
undifferentiated and absolute duty 1o retain and to preserve all matenal that might be of
conceivable evidentiary significance. 488 US 51, 38 (1988). However, the police do
have an absolute duty to preserve and retain evidence that they were expressly told has
material evidentiary significance. Fxhibir 19 (Rogers pleading “check [the alibi] our
harder™); see also JT 440:24-25 (Detective Hofmann testifying that Donovan Derrek told
him “*|my] phone will have my location for the night™ “It"s all going to be on my
phone™) IT 440:24.25.

In State v. Zephier. law enforcement appropriately sought guidance from the local
prosecutor before releasing the evidence m violation of law, Advice of counsel 1= a
strong affirmative defense to many legal claims, both criminal and civil. That, of course,
did not happen in this case.

The destroved evidence m Zephier conld not itsell independently exonerate the

# Steve Hofmann's 62822 report states in relevant

O 6=27-27, Detective Smith and [ bad o meetirg with Lawrence County State’s Attormey John
Fitzoerald about a letter from Robbae Kohl that was dated 6-21-22. The lefter was writen to
address dizcovery concems that Attomey Rohl kad. In the etter there was a tofal of 12 areas of
comdern, The st tem mentonsd wes SPD [em 521 which wes a Motorala cellphone mna
black and green case. This was Donovan Demrek” s celliphone
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Defendant *, Derrek's phone location at the time of the shooting, potentially retrievable
via the destroyed phone data, could have independently exonerated Rogers.

Unlike Zephier, the phone’s materiality was immediately apparent due to
statements made by both Rogers and Derrell. OF course, it will be argued that the phone
did not possess “apparent exculpatory value.” but certainly it possessed apparent materal
value,

Finally, the Zephier court stated:

Fephier’s argument to the contrary simply focuges on the State’s violation of

the procedures outlined in SDCL 23A-37-1 5 without any additional showing

that officers or the prosecutor were acting mn bad faith. We can discern

nothing from the decisions of the United States Supreme Court or our own

cases that supports the view that due process requires such an inflexible per

se had faith rule.

Stare v. Zephier, 20200812 349 32. Rogers is nol argiuing the destroved evidence was
“potentially useful.” Rogers has shown that the destroved evidence could have
completely exonerated him from a conviction that resulted in a sentence of life in prison.
The record contams ample evidence to suggest bad fath and there 15 a contemporaneous
judicial finding that law enforcement engaged m intentional bad faith conduct at the exact
same tome, In addifion to the contemporaneous bad faith, at hest law enforcement’s
actions with regards to the destruction of the evidence were “willful and wanton
misconduct™, 1.e, gross negligence,

“In South Dakota. the phrases gross negligence and willful or wmton misconduoct
mean the same thing.” Fischer v. Uity of Stoux Falls, 2018 5D 71, 9 8 {citations omitted).

Establishing wallful or wanton misconduct requires proof of an ¢lement not present in a

negligence claim, it entuls a mental element.™ Fischer v Cily of Stowx Falls, 2018 8D 7L

* Lack of fingerpmint forensie evidence woubd not itseif exoncrate & Defendant.
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19, Detective Hofmann testified that he received a document advising him that the
destroved “material evidence” unambiguously explaimed that the data was not preserved.
JT 430:23-25; 481:1-9, The document was published to the jury. Detective Hofmann
advizsed it was his responsibility 1o read the document bt he, apparently, chose not to
read it. JT 48]1:8-9,

The second part of 9 32 15 also distinguishable, Discemment from United Stages
Supreme Court s expressly available based upon the record before the Court. In
Yownghiood, the Supreme Court stated, “In the present case, the likelihood that the
preserved materials would have enabled the defendant to exonerate himsell appears to be
greater than it was in Trombetra, but here, unlike in Tromberta, the State did not attempt
to ke arry e of the morerials in 115 own case i chief,” 488 TI8 51, 56 (198%)
{Emphasiz added), Inthis case, the State called two expert cellphone witnesses { Almeida
and Kennady) who were both credentialed to the jury as reliable experts. Both expresshy
testificd that their expert opinions, based on cell phone mformation not destroved by law
enforcement, were that Derrek was at Reddy’s at the ime of the shooting,

Not only did the prosecution attempt to make use of the materials, im Closing
Argument they zeroed in on it:

ARGUMENT: “You heard from Detective Almeida from Rapid City who had a chance
o go through all the downloads. He gave his opinion on where Donovan was during that
fateful time. He was asked on the stand *Where was Donovan at 12:48" Obvious. He
was over al Alan’s house.™ JT 1397:2-5; “Detective Almeida wasn 't even able to get to
orack his phone. 8o, of he doesn™ have the technology to crack Donovan’s phone, what

would e available™ JT 1397:25: 1398:1-3.



ARGUMENT: “FBI Officer SBean Kennedy testified that he took what information was
available off Donovan's CDR — Donovan's call detail records — and he pimpointed that
arc. He used the cell phone towers to determine where Donovan was during that time.
Putting himn nowhere near the Rogers's residence, but over by his house, over by Alan's
house.” JT 1397:8-14.

ARGUMENT: “It"s interesting that defense in closing wants 1o say, “Well, you know,
Sean Kemnedy — there’s a gap there.” But remember what Sean Kennedy sand.  He sad, 1
can’t ignore the text messages. And in my opinion, the phone of Donovan Derrek was
not at the crime scene at the time the murder was commutted.”™ JT 1450:9-14.

Based on the foregoing, the Defendant’s Due Process rights were violated.
“When evidence 15 destroved in violation of the Constitution, the court must choose
between barring further prosecution or suppressing the State’s most probative evidence,”
Stare v, Lyverfa, 424 NW.2d 908, 910-11 (5. D. 198¥) (quotation omitted), The only
remedy available is baming prosecution.

CONCLUSIHON

The State’s obligation was to disprove every reasonable doubt prenused on the
defense that Donoven Derrek was the shooter. The defense proved the following facts;
{a) the police broke the law dunng this investigation; (h) the police gave matenal
evidence away: (c) the police contaminated important forensic evidence: (d) the third-
party perpetrator’s alibi is inquestionably weak: and (e) the material omissions of
eévidence. Proof beyond a reasonable doubt does not exast considenng proven Facts (a)
through (¢). The trial court improperly denied Defendant’s Motion for Judgment of

Acquittal with respect to Counts [A, 1L TV, and V.
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The trial court failed to consider evidence of bad fath. Contemporancous
mientional bad faith law enforcement conduct with willful and wanton conduct
destruction of matenial evidence supports mstructing the jury on spoliation. The Court
abused its discretion in reflusing to charge the jury as requested.

Rogers's Due Process Rights guaranteed and imposed on all the states by the
Fourteenth Amendment were violated, The criminal prosecution did not comport with
prevailing notions of fundamental faimess, The State breached s Constitutional duty
when it destroved evidence that was expected to play a significant role in Rogers's
defense, certainly his trial. The materiality of the evidence was immediately apparent
before it was destroved. and the evidence was of such a nature that Rogers 15 unable to
obtain comparable evidence by any other available means.

WHEREFORE, the Defendam, Direan Rogers respectfully requests this Court 1o
reverse his convictions for Count LA, Count [T, Count IV, and Count V, on the grounds
that his Motion for Judgment of Acquittal was improperly denied. Further, Dreau Rogers
requests that his convictions for Count LA, Count [, Count IV, and Cowunt V., be vacated
with instructions that any futire crimnal prosecution for these charges s barred for
violation of Due Process, In the altemative. Defendamt Dreau Rogers requests this Court
to reverse the Judgment of Conviction and remand the case for a new trial with specific

mstructions that the trial cowt charge the jury on the ssue of Spoliation.



REQUEST FOR ORAL ARGUMENT

The Appellant-Detendant Drean Rogers respectfully requests this Court 1o order

oral argument.

Dated this 3™ dav of June, 2024,
‘' Robert J. Rohl

2002 W, Main Strect, Suite 4
Rapid City, 8D 57702

(605) 319-7750
roberti@605legal com
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Pursuant to SDCL §15-26A-66({b), Robert 1. Rohl. counsel for the Appellee does
herehy submit the following;

The foregomg brief'is 39 pages mn length. It w typed i proportionally epaced
typeface in Times New Roman 12 point. The word processor used to prepare this brief
indicates that there are a total of 30 pages, 9.023 words in the body of the brief.

Dated this 3™ day of June, 2024,

J5f Robery J. Rohl

2902 W, Main Street, Suite 4
Rapid City, 3D 57702

(003 S19-7750
roebertia@t{Slegal .com

[ SERVIC

I hereby certify that on June 3™, 2024, I served a true and correct copy of the
Apprellant s Brigf by electronic filing via Odvssey and via e-mail on the following
mdividusals:

Brenda Harvey Marty Jackley

20 Sherman Street 1302 E Hwy 14, Ste 1
Deadwood. 8D 57732 Pierre 8D 57501

Robert Haivala Erin E. Handke

PO Box 70 1302 E. Hwy. 14 Suite 1
Rapid City, $D 57709 Pierre, $D 57501

robert haivalaigistate sd us Lrin, Handke@state sd.us

Au' Robert . Bokl
Robert J. Rohl, Trial Lawyer
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STATE OF SOUTH DAKOTA ] IN CITRCUIT COURT

185
COUNTY OF PENNINGTON ] SEVENTH JUDICIAL CIRCUIT
STATE OF SOMTH DAKOTA, i
j JOCRI22-86
Flaintift’, j
)
Vi, i NOTICE OF APPEAL
!
DREAU LESTER RIM:ERS, i
)
Defendant. )

Tox: BRENDA HARVEY, LAWRENCE COUNTY STATE'S ATTORNEY, MARTY
JACKLEY, ATTORNEY GENERAL:

PLEASE TAKE NOTICE that Dreau Lester Rogers appeals 1o the South Dakota
Supreme Court the Judgment of Conviction entered m this action on Januwary 3, 2024, No filing
fee is remitted or required as this appeal 15 made by assigned counsel for an indigent Defendant.
See SDCL 88 23A-32-16; I3A-40-6,

Dated this 8" dav of January 2024,

‘wf Roberi . Kokl
2902 W. Main Street. Suite 4
Rapd City, 5D 37702

(605) 519-T750
roberti@o0 5 eeal. com

CERTIFICATE OF SERVICE

[ hereby certify that on JTanuary 8%, 2024, [ served a true and correct copy of the Natice of
Appeal by electronic tiling via Odyssey and via e-mail on the following individuals:

Brenda Harvey brrty Jackiey
O Sherm an Sireet Oiffice of the Attomey General
Deadwood, 30 57732 1302 E Hwy 14, Bte |
bharveyidlawrence ol us Paarere 510 37500

mucty jackleyi@atate sd.us
Fobert Haivala
P Box 7
Ragid Ciry, 3D 5T
pobert Bavaladgistate sdus

‘g Robart J, Rohl
Robent 1. Rohl, Tral Lawyer

APPELLANT'S APPENDIX 1



STATE OF 3CUTH CAEQIA ) IN CISCUIT COURT

COUNTY CF LAWRENCE } FODRTH JUDLCIAL CIRCUIT

STATE OF SOUTTH DREOTH, I CRI Z2Z2-BG
Plaipntifs, }
Vs.

JUDGHMENT OF COHVICTION

DREAT LEETER ROGERS,
Defendant .

]
}
)
)
!

An Indictment was [lled with this Court on the E7th day ol
Rpril, ?022, charging the Defendant with the crime of Cowmt I:
First Degree Murder Premeditated bDesign (Class A Felaony) SDCL 22-
16=4 Or In The Altarrative Count IA: Murdar In Tha Secohd Degreae
[SCCL 22-16-7) (Class B Felony) and Count II and IIT: Posgessicn
Of Firearm By Perssn With A Prior Felony Drug Related Conviction
[SDCL 22-14-15.1) Class © Felony, Count IV: Poggession Of Firearm
With Altered Serial Number [SDCL 22-14-12 and SDCL 22-14-72 and 22-
47=4 ang 22-47-4.3), Class & Pelony, Coont V: Commigasion OFf Felony
While Armed With A Firsarm (SDCL 22-14-12}, Clasa 2 Felony Count
10: Unauthorized Ingeslicn Of A Controlled Drug Or Subsiance (5DEL
dZ=42=5 and J4-30B), Class 5 Felony and & Part II Information was
filed withk =his Court on tha Z24% day of January, 2022,

The Defendant was arraignsd on =aid Indictment and Part IX
Informatinn on the 29th day of dpril, 2022. The Defendant and the
Defendant's attorney, Robert Heohl, and Brernds K. Harvoey and Johmn
Fitzgerald as prosecuting attorney appeared at the Defendant's
arraignment. The Court advised the Defendant of all con=titutianal
and statutory rights pa:tuin:ing to the charge that had been filed
agalnat the Defendanl, including but not limited to the right teo =
Jury trial. The Defendant pled not guilty to the charges and
requested a Jury Teial.

A Jury Trial commenced on the November 28, 2%, 30, December 1,
{,I 5, & and TEh, 2023. The Defendant ard the Dafendant's attorney;

Filed on:01/03/2024 Lawrence County, South Dakola 40CRI22-000086
APPELLANT'S APPENDIX 2



Bobert Roal, and Brenda K. Harvey and Robert Haivale as prosccuting
attorney appeared at the Dofendant's Jury Trial, On the T°F day of
Decambear, 2023, the Jury found the Defendant guilty of Count TA:
Murder In The Second Degres (SDCL 27-16=7) [Class B Felony| and
Count TT mnad IIT: Possession Of Fircarm By Perscn With A Frior
Felopy Orug Related Conviction {S0DCL 22-14-15.1} Class & Feluny,
Count IV: Possession O Firearm With Altered Serial Humber [30CL
22-14-5), Class 6 Telony, Count V: Commission Of Felony While Armed
With A Fipcarm (SOC> 22-14-12), Class 2 Felony and Count 10:
Unauthorized Ingestlon Of A Controlled Drug Or Substances [SDCL 22
42-5% and 34-20B), Clzes 5 Felony

It s tharefare, the JUDGMENT of thie Courz that the Defendant
iz gquiley of Count IA; Murder In The Second Degree (SDCL 22-1B=T7)
{Class B Felony) and Count II and III: Possession Of Firearm By
Paraan With A Prior Felony Drug Related Convictien (SIDCL 22-14-15.1)
Cla=s & Felony, Count IV: Possession Of Fireamm Wilk Altered Serial
NI ® (50CL 22=14-%), Class & Pelony, Count Ve Commiasion OF
Felony While Brmed Witk A Firearm (SLCL 22-14-12), <lass 2 Pelaony
and Count 10: Unauthorized Ingestion ©f A Coulrolled Drag Qe
Substance (S5DCL 22-42-5 and 34-~20B], Class 5 Felony.

SENTEKLE
on the 2nd day of Januvary, 2024, the Court aszken the Defendant
if any legal cause existed to show why Judgmert shouid not be

pronounced. There being no cause offercd, the Court thersupon
pronounced the fellowing sontence:

Count IA: Murder In The Second Degres [(SDCL 22-16-7) (Class B
Felony)

IT 15 HEREBY ORDERED that the Delendant shall serve life 3n
prison without parvle and pay costs of §116.50. The Defendart shall
peceive credit for time served of 709 days.

IT 15 FJRCEER ORCEREC zhat zhe Defendant =shall provide a DHA
sanple and sign a Weiver Of Extradition.

APPELLANT'S APPENDIX 3



IT 1% FURTHFR ORDBEEED that tha Defendant shall have no diract
or indirect contact with any of the deceazed’s family membera.

IT IS SFURTHER OBEDEBEED that the Defendant shall receive all
Creatment avallzble with Department of Corrections.

IT 1% FURTHER ORDERED that the Defendant shall reimburse
—awrence Court for court appointed attorney fees $4,2%3.66 for
Joseph Kosel and M:. Rohl's fees to be detercmined, paralegal tees
tey be determined, RO LIC investigation fees of §12,3E53.97, §5236.33
computer forensin, anc any other dafenae counscl feas.

Ceunt II: Possession Of Firearm By Person With A Prior Felony Drug
Falated Conviation (SDCL 22-14-15.1) Class & Felony

IT 15 HEREBY CRLOERED that tke Defancant shall serve two (2]
years in the South Dakota State Zenitentiary and pay costs of
§116.50, Tha Dafandant shall receive credit for time served of 709
dayvs. Thls Sentence shall run oohsecubtive to Count [A;

IT I8 FURTHER OHOERED that the Defendant shall provide a DNA
sample and sign a Waiver Of Excradition.

IT I3 FORTHER CRODERED that the Defendant shall regeive all
trestment available with Department of Correstione.

IT IS5 FURTHER ORDEBED that the Defendant shall reimbuorse
Lawrence GCoart for court appointed sttcrney Zees 54,293.66 for
Joseph Kosel and Mr. Rohl’s faes to be determined, paralegal feas
ts b determinad, RO 20 invest-gation feess of $12,453.97, 5236.35
computer forensic, and any other defense counsel fees.

Count TIT: Possassien Of Firearm By Person With A Prior Felony Drug
Balated Conviction (SDCL 22-14-15.1) Class & Felony

[T I5 HEREEY ORDERED Lhat the Defendant shall serve two (2}
years Ln the South Dakora State Penitentiary and pay CoSts af
5115.50. The Defendant shall reoceive credit for time suwrved oS 709
days. This Sontencs sha’l run conseculive to Count IR, Count 11
acd Count TZI.

IT I5 TURTIIEZ ORDEREL tkat the Defendant shall proewside a DHA
aample and sign a Wailver OFf Extradition.
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IT 15 FURTHER ORDERED that the Defendant shall receive all
treatment available with Department of Corrections.

IT IS5 FURTHER ORDERED that the Defendant shall reoimburse
Lawrence Court for court appeinted attorney fees 54,233.68 for
Joseph Kosel and Mr. Rohl's fees to be detesmined, paralegal fees
to be determined, BO LLC irnvestigatlon [ees of $12,433.97, 3236.34
computer forsnslc, and any other defense counse. fees.

Count IV: Pos=session Of Firearm With Altered Serial Mumber (3DCL
22-14-5) , Class & Falony

IT I5 HEREBRY ORDERED that the DPetendant shall aservo twe (2
years in the South Dakoba SLate Fenitentiary 4and pay ccosts of
5116.50. The Defendant shall recelve credit for time served of 705
days. This Senterce shall run comsecutive ta Count IA and Court II
angd LIl.

IT IS FURTHFR DRDERED that the Defendant shall provide a DHA
sample Aand sign a Waiver Gf Extraditiom.

IT I8 FURTHER CRDERED tnat the Defendant shall receive all
treatment available with Department of Correctione.

IT L[5 FUATHER ORDERED that the Defendant shall reimburse
Lawrenco Coart for court appoinled atterpey Tees 54,293.66 for
Jogeph Eosel and Mr. Rohl's fees to be determined, paralegal loos
to ba determited, RO L1C inwvestigation fees of $12,453.97, %236.35
computer farensic, and any other defense counsel fees.

Count V: Cosmission OFf Felony While Armed With A Firearm (SDCL 22-
14-12} , Class 2 Felony

IT 15 HERERY CORDEREC that the [elfendant shall serve 23 years
i the South Cakota Stale Peni<entiary and pay costs of §116,50.
THa Defendanl. shall receive cradit for timc served of 703 days.
™, iz Sentencé shall —in consecutive to Count IA, Count II, I1T7, and
COUKT IY.

1T IS FURTHER ORDEIED t=at tne Defendant shall provide a CHA
gamzle and sign & Halver Uf Extradlt-on.

IT IS& FURTHER CRDERED that the Defendant =hzll receive all
treatment avallable with Depertment of Corxrrxections.
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IT 15 FURTHER ORDERED that the Lefepdant shall reinburse
Lavrence Court for court appoirted attorney fees 24,293,686 for

Joseph Kosel and Mr, Rohl’'s fees to be determined, paralegal fees
to be determined, RO LLC investigatilon fees of 512,4533.87, §238.35
coamputer forensic, and any other defense counszel fees,

Count 10: UOnauthorized Ingestion Of A Controlled Drug Or Substance
(BDCL Z2-42-5 and 34-Z0B), Class 5 Falony

IT IS HEREBY ORDERED that the Defendant shall saove 3 years in
the Scuth Dakota State Penitenciarcy and pay coszls of §116.50. Tha
Defendant shall receive credit for time serwed of 709 daya. This
Seaten=e shall run =onsecutive o Count TR, Coaunk TT, ITI, Count IV
and Count V.

IT I8 FURTHER ORDERED that the Defendant shall provide a DNA
sample and sign a Walver Of Extraditionm.

IT I2 PURTHER ORDERED that the Defendant shall receive all
treatment availablc with Deporstment of Correstions,

IT I8 FUORTHER ORDERED that Lhe Defendant shall reimburse
Lawrance Court for court appointed attorney feea §4,293.66 for
Joseph Hossl and Mr. Hohl's fees to be determined, poralogel fece
to be determined, RO LLC investigation feas of 512,453.97, $236.33
computer forensic, and any other defense counsel fees.

r Fan LEITE 2:47:91 PN
Amas  CPROL LATUSECK, CLERK BY TIE COURD:

Hammaond, Chalsan
B Hon. %t ke Day
."_.1_|. =

Circult Court Juadge

DATE OF OFFENSE: JANUARRY 22, 2232

HNOTICE OF APFEAL

You are herchy notified that you have a right to appeal as
provided by SCCL 23A-32-15, which you must exercise wilhin thircy
{30) daye from the date thal this Judgment and Bentence is signed,
attested and filed, written Wolice of Appeal with the Lawrence
County Clerk of Courts, togethar with proof of service that copias
of such Notice of Appeal nave bean served upon the RTiorrney Ganeral
of the State of Soulh Dakota, and the Lawrence County BState’s
Abtorney.

Filed on:01/03/2024 Lawrence County, South Dakola 40CRI22-000086
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8/10/2022 2:31 PM LAWRENCE COUNTY

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
1585
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

FILE MO. CRI2Z-E6
STATE OF 30UTH DAKOTA,

i
) FINDINGS OF FACT AND
Flaintiff, ) CONCLUSIONS OF LAW re: MOTION
) TO SUPPRESS STATEMENTS
¥a. } ANDMOR VIDEO TELECONFERENCE
) WITH DONOVAN DERREK
DREALI RDGERS, )
)
Defendant. )

Two evidentiary hearings which impact this Court’s decision relating to Defendan s
Motlon to Suppress Statemenis and/or Video Telecorference with Doncvan Derek were held.
The first hearing took place on March 31% 2022, wherein testimony wes taken conceming jail
policy and procedures, The ranscript of the March 319, 2022, will be hereafter referred and
cited ns MH (Motions Hearing) followed by the page number and corresponding line numbers,
On June 10", 2022, the second Evidentiary Hearing occurred wherein testimony was taken
concemning Defendant’s Motion to Suppress. The transcript of the June 10, 2022, will be
hereafter refemed and ciled a8 EH (Evidentiary Hearing) followed by the page number and
comesponding line rumbers, At both hearings the Defendant was personally present and
represented by his counsel, Robert Rohl. The State was represented by John H. Fitzgerald, the

Lawrence County State’s Aftorney.
This matter having come before the Court on June 19™ 2022, end the Court having taken

testimony, considered all evidence, post-hearing submissions' and arguments by ell parties, the

| The matter was deamad fully submited to the Cowrlon July 27, B2,

APPELLANT'S APPENDIX 7



8/10/2022 2:31 PM LAWRENCE COUNTY

Court hereby enters the following Findings of Fact and Conclusions of Law relating 1o
Defendant's Motion to Suppress Statements and'or Video Teleconference with Donovan Derrek
filed on Aprl 25th, 2022:

FINDINGS OF FACT

1. Onorabout January 227, 2022, the Defendant, Dreau Rogers was grrested for the

albzged murder of Destiny Rogers.

2. Prior to Defensdant’s arrest and during law enforcements” investipations, Dreau
Rogers informed law enforcement that Donovan Derrek shot and killed Drean's wife, Destiny
Rogers. Upon law enfarcement making contzct with Donovan Derrek, Mr. Derrek directed law
enforcement's aliention to his alleped aliba, Alan Feddy, Afier law enforcoment spoke with Alan
Reddy, law enforcement arrested Defendant for the alleged murder of Destiny Ropers. £/ T:%-
1% 1k 16-19.

3. During Donovan Derrek's questioning by law eaforcement, Mr, Derrek
specifically indicated multiple limes he wished to speak with Defendant about the alleged
murder, £H 12:25 - 13:1-6.

4, On or before January 24*, 2022, the Defendant exercised his dght o eounsel and
kis right to remain silent.
5, On January 24" 2022, an Order for Coud Appointed Counsal
in criminal file 22-85 was entered appointing attomey Joc Kosel. See Ovder for Court Appointed
Coungel.
6. On January 26" 2022, an intaragency memo was sent to the entire corrections
Staff by Becgeant Wetr, An interagency memo is o writtén log of activities, events, or

information that the corrections staff wishes to convey amongst themselves, EH 3%9:1-6,

2|Page

APPELLANT'S APPENDIX 8



8/10/2022 2:31 PM LAWRENCE COUNTY

7. Sergean: Wetz' Jannary 26®, 2022, interagency memo to Lawrence County
Corrections advised that Donovan Derrek wes not approved &s a visitor to see Defendanl. In the
memo Sergeant Wetz advised Lawrence County Corrections Staff that the decision prohibiting
Dorovan Derrek from visiting Defendant Rogers was made by Captain Little. Donovin Demrek
was denied visitation by the jail because he was & “material witness,” £f 39:14-24; 2:18-11;
Exhibir 4.

8. On January 28", 2022, Captain Little received & phone call from Detactive
Sergeant Schumacher, Deleclive Schumacher requested that Captain Little suthorize Donovan
Derrek 1o visit Defendant, At the prior Motions Hearing (1-31-12), Ceptain Little testified that
this phone call was mads to his personal cell while drving home, Captain Little glso testified
that this type of phone call and request is something which happens “very infrequently”. EH
42:1-4; see also MH 23:14-25,

9. On the following day, January 29%, 2022, Monica Lucio sent an interagency
memo to Lawrence County Correetions Staff regarding Defendant, In this memo, Lavrence
County Corrections Staff was advised that Donovin Derrick was allowed to visit Defendant but
only with a device thai is “recordable.”™ The intsragency memo specifically lists the call signs of
Captain Little, Tom Derhy, and Detective Schumacher. See Exhibir B; Ef 41:11-17.

10, The interagency memos o Lawrence County Corrections, Defendani s Exkibir A
ond B, were provided to defense counse! in epen court by Captain Little in response to &
Subpoerm Duces Tecum issved upon him at a prior Motions Hearing. EH 38:23-25, MH 14:11-
15; 16:4-15.

11, On February 299, 2022, the Defendant was charged by [ndisument with First

1 a)] visitaiion That coours at the Lawrence County Jail Setween a visilor and &n inmate is recorded and
presened
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Degree Murder Premediteted Design amongst nine other charges stemming from the Janusry
22", 2022, allegations. See generally, file 22-86; fudictment.

12. On February 4%, 2022, Donovan Derrek went 10 the Lawrence County Jail and
commenced a recorded video tzleconference with Defendant. Upon amrival st the jail, Donovan
Derrek questioned Defendant about the alleged murder of Destiny Rogers on a recorded video
format, The State seeks to infreduce this evidence in ils case in chicl against Defendant Rogers.
See Stare s Exhibiis § and 2.

13. On Febroary 4™, 2022, and prios to ereation of Defendant's Exhfbll 8, law
enforcement knew that Defendant had an atiormey and exercised his right to remain silent,
19:24-25; 20:1, Law enforcement desired to wetch and obszrve the intergclion between Donovan
and Defendarn and sought 1o observe Defendant Rogers” reaction to Donovan Derrek's questions
about the murder, despite the fact e was represanted by counse| and had exercised his
constitutional rights. EF 43:24-25; 44:1-12, The Defendant did nol know that he was goiog te
be vizsited by Donovan Derrek until his face came up on the video visitation screen. Prior to the
visitation, Defendant Fogers was not advised the subject matter or identity of the visitor, £

849,

CONCLUSIONS OF LAW
1. any eenclusions of law, if improperly denominated as such, shall be deemead a

finding of fact o that the tenor and effect of the court’s decision s maintained.

2. On April 25™ 2022, Defendant filed Defendant ‘s Motion fo Suppress

3 a Sacond Superseding Indictment was fied on Agril 28, 2032,
4|FPage
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Statemenis andior Fidea Teleconfevence with [onovan Derrek, Defendant has argued thet the
video teleconference with Donovan Derrek was “elicited from Delendant in violation of his
privilege agrinst self-inceimination and his right to counsel under the Fifth, Sixth and Fourteznth
Amendments to the United States Constitution snd Article V1, Sections T and 9 of the
Constitution of the State of South Dakots,” See Defendant's Motion to Suppross

Statements andior Video Teleconference with Danevan Derrek,

N The purposs of the Fifth Amendment right o counse] i to protect individuls
froen self-incrimination and assist in the custodial interrogation process. State v. Hoadley, 2002
SD 109, § 26 (eiting Stare v. Anderson, 200 5D 45,1 74). The Sixth Amerdmeni provides for
the right of counsel in criminal prosecution. fd. The right to counsel attaches only after judicial
proceedings begin. I (citing Siare v. Hamm, B9 3D 507, 51516 (3D 1975); Kirby v. Hiinois,
406 US 682, (19721},

4. The videoteped teleconference sought to be suppressed by Defendant, i.e. Stare s
Fxhibits | and 2, occurred after initiation of “adversary judicial crimingl procesdings™ against
Defendant Rogers. “{W]hile members of the Court have differed as 1o exisience of the right to
counsel in the contexts of some of the sbove cases, [a]ll of those cases have invalved points of
time at or after initistion of adversary judicial criminal procsedings = whether by way of formal
charge, preliminary hearing, indictment, information, or &raignment.” Harim, 89 3D a: 516
(citing Powell v. Afabarsa, 287 US 45 (1935); Kirby » filinais, 406 US 682 (1972}, The
recorded videoncenference between Donovan Derrek and Defendant occusred after he was
Indieted and the appoimment defense counsel. The recorded videoconference occurred &t a time
that lww enforcement unanimaously knew that Defendant was represented by counsel and

exercized his rights. EF 44:13-21; See also Indictment and Order for Courl Appointed Counsel.
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3. In AMassiah v IS, 377 LS 201, 206 (1964), the Supreme Court held that “the
petitioner was dented the basic protections of [Sixth Amendment] guaranice when there was
used apninst him a1 his trial evidence of his own incriminating words, which faderal agents had
deliberately elicited from him afier he had been indicled and in the absence of his counsel ™

B, In fitinpis v Perkins, the U8, Suprerne Court held that starements deliberataly
elicited by an undercover agent posing as the defendant's cellmate were admissible hecaunse there
is no coercion where the suspect does not know that he is gpeaking to & povernment sgent
Himois v, Perkins, 496 1S 202, 406 LIS 292 (1990). Minais v Perkins further explains thet
Massiah v, L5, 377 US 201 (1964) did not apply because the Sixth Amendment right 1o counsel
only applies once & suspect has been charged. [n Peridng, no charges had been filed and
“adversary judicial eriminal proceedings™ had not been initiated. [n the present case with
Defendant Rogers, charges had clearly been filed, and again, adversary judicial criminal
procesdings had been commenced relating wo the alleged murder. Defendant Rogers was
appoinied counsel on January 24%, 2022, and he was Indicted on Febouary 2% 2022, The at-
issue tebeconfersnce sought to be suppressed occurred on February 4%, 20232,

7. Law enforcement’s utilization of the Perkins technique mey only be used before
the suspects Sixth Amendment right to counse] attached. Here it is uncontroverted that the Sixth
Amendment right to counsel attached and law enforcement kiew the right attached. 19:16-25;
20:1-4; 44: 1321

8. Unlike Airanda, the Sixth Amendment right to counss] can be violated by covent
questioning, in or out of custody, UL w Henry, 447 LIS 265, 264 (1 980) heid: "Respondent’s
statements to the informant should not have bean admitted at trial. By intentionally creating a

situation likely to induce respondent to make incriminating statements without the sssistanee of
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counsel, the Government violaled respondent’s Sioth Amendment right to counsel.” Adain v
Muonlton expanded on Defendant’s Sixth Amendment rights, the Court further held that: “The
Sixnth Amendment guarantses the accused, at least efter the inltietion of formal charges, the right
to rely on counsel as o *medium’ between him and the State. Knowing exploitation by the Siate
of an opportunity to confront the accused without counsel being present is as much a breach of
the State’s cbligation nof to circumvent the right to the assistance of counss| as is the intentional
creation of such an opportunity.” Meaine v. Afoulron, 474 US 159, 160 (1985), The Court further
picies that the Mowlion decision held: *0nce the right to counsel has attached and been asserted,
the State must horor it. At the very l=ast, the prosecutor and police bave an affirmative
obligation not to act in a manner that eircumvents and thereby dilutes the protection afforded by
the right to counsel.” Citing Spano v New York, 350 US 315 (1950); Mussiak v. Unired Siafes,
ITTUS 201 {1964); Unived State v. Henry, 447 US 264 (1980).

o, Whether or ol Donovan Derek was working for the Government as an “official”
informant is imelevant. Prior to February 47 2022, Donovan Derrek advised law enforcement
multiple times of his intent 1o question Defendant about the alleged murder of Destiny Rogers.
EH 1225 13:1-14; 21:19-21,

0. Based upon Defendant's Exhibits A and B, as well as the testimony of the
witnesses, it is clear that Donovan Derrak was forbidden from visiting Defendant by onder af
Captain Little. An interoffice memorandimn wis sent to the entire Lawrence County Comections
Depariment forbidding Donovan Derrek from visiting Defendant. See Defendant s Exfubir 4.

11, Thea Spearfish Police Department desired to record and observe Defendant being

questionad by Donovan Derrek. EH 43:22-25; 44:1-15. Detective Schumacher called Captain
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Little and requested that Donovan Derrek be allowed to visit Defendant and that the encounter be
recorded, EH 25:25; 26:1-13; 44:6-12.

12.  On January 29" 2022, the day after Detective Schumacher called Capeain Linls
on his personal phone, an updated interoffice memorandurm was sent to the entire Lawrence
Countly Corrections Depastment concerning Defendant. This memorandum expressly authorized
Donovan Derrek 1o visit Defendant bat it could only ocour 85 long as it was recorded . Ses
Exhibit B, EH 24:19-25; 25:1-8; 44:1-12. At this time, law enforcement knew that Defendant
Rogers was represented by counsel and exercised his rights. EA #4:13-21.

13,  Law Enforcement intentionally created a situation (allowing Derrek to speak with
Defendont) likely to indwee Delendant to makes incriminating statements withoot the assistance
of counsel. Law Enforcement engaged In a knowing exploitation of an opportunity 1o conlromnt
the accused without counsel being present in vinlation of longstanding United States Supreme
Court jurisprudence,

I4,  The reeord demonstrates, that “but for" law enforcement’s actions, this interaction
would have never occurred. The relevant portions of the record in this regard are below.
Detective Steve Hoflman Testimony:

Q So but for law enforcement going through the channels of making thar recorded visit
heppen, this would never have oecurred; correet?

Mr. Fitzgerald: I would object, Calls for him to speculate.
The Court: Orverruled.

A Without = [ guess, without somebody contacting him and allowing the visit, then he
wonldn ™t have knoam the visit was allowed,

Q {By Mr. Fohl, continuing):  ["m not sure | understond your answer, 5o you agree o
disagree that law enforcement was the only way this recorded visit was capable of

A With the information you have here, that's true. Comeet.
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25:15-25

Captain Tavis Litle

Q

g 0 4O o o4 0

F=T =

o

Well, | want to just seek vour confirmation, Captaim Litthe, that thiz is what your wornds
state, “Donovan Derrek i3 not allowed to visit him, as he 15 & material witness inthis
case.” True or false?

Mr. Fitzgerald: I objset, Asked and answered.
The Cowrt; Orverruled,

Those aren't my words, That is what Sergeant Wetz wrote, Bu, yves, that is the
SUmmary.

(By Mr. Rohl, continuing)  The second exhibit there in front of you — Defendant’s
Exhibit B - this docwment interagency notes — expressly states that he must use 2 device
that Iz recordable. Do you see that?

1ds.

And vou would agres with me?

Yes,

Would you agree with me that law enforcement wanted 1o observe this intersction?

e

Would you agree with me that law enforcement wanted Donovan Derrek to go in, so they
could observe this interaction oecur?

I think 15 fair to say, yes.

And would you agree with me that law enforcement knew he had & lawyer ol that time?
Yez

And would you agree with me that law enforcement knew he had exercised his right 1o
remnain silent?

Yies.

And would you agree with ma that law enforcement — | asked you that - represented by
counsel?

Yes
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APPELLANT'S APPENDIX 15



8/10/2022 2:31 PM LAWRENCE COUNTY

Q And would you agree with me that it was under the authority of the Spearfish
investigators that this interaction was authorized to occur?

A That | can't answer.

Q They certainly played a role as far as what you testified to previously, though; right?
A I would believe they are aware and played 2 role, ves.

EHA3:16-25; 44:1-15; 45:1=1,

15, Under these specific circumsiances, this Court concludes that Law Enforcement in
this case breached its “affirmative obligation not 1o act in & manner that circumvyents and thereby
dilutes the protection afforded by the right o counsel.™ Citimg Spano v New Fork, 360 U3 315
(19597 Marsiah v, United States, 377 US 201 (1964); United Stare v. Heney, 447 US 264 (1980
The record clearly establishes that Defendant exercised his right to an attorney and that adverse
judicial proceedings on the murder charge had been initiated. Defendant’s Sixth Amendment
right to counsel had attached. The record further establishes that Donovan Derrels was denied
access ta visit Defendant as he was deemed & “materdsl winess™ by Caplain Litle and this was
communicated to the entive Lawrence County Comections Department. Exhibir 4. Three days
later, per law enforcement's directive, Me. Derrek was authorized visitation with the Defendant.
Exhikit 8.

6.  Knowing exploitation by the Stzie of an opporfunity to confront the accused
without counsel baing present iz as much g braach of the State's obligation not 10 circumvent the
right ta the ass:stance of counsel as is the intentional ereation of such an opportunity.” Maine v
Mowlron, 474 US 159, 160 (1985). In this instance, at & minimum Law Enforcement explomed

an oppartunity to confront the accused without counss] being present end thereby circumvensed
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Defendant’s right 1o the assistonee of counszl in vielation ol the Constitution and the Supreme
Court's parisprodential mandates.
7. The Court concludes that Defendant's Motion to Suppress Statements and’or

Viden Teleconference with Donovan Derrek 15 GRANTED

Let an ORDER emer accordingly.
ORDER GRANTING DEFENDANT'S MOTION TO SUPPRESS STATEMENT
In accordanee with the foregoing Findings of Fact and Conclusions of law, which are
incorporated herein by this reference, IT 13 HEREBY:
ORDERED thet Defendant’s Motion is hereby GRANTED.

Dited this [HE day of Avgust, 2022 e

BY THE COD

By
Michatl W. Day
Prasiding Cireudt Court Jud ge
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BTATE OF BOUTH DAKOTA ) IN CIRCUIT COURT

(E5)
COUNTY OF LAWRENCE } FOURTH WDMCTAL CIRCUTT
SETATE OF SOUTH DAKOT A, ]
i JUCRI2Z2-HHHIS G
Plaintift, |
I DMEFENDANT'S BRIEF I'N SUPPORT
V. i OF DUE PROCESS VIODLATION
) IMSMISSAL — BHAINY VIOLATION
DREALU ROMGERS, ]
]
Drefemdant. i

COMES NOW, Drean Eogers, by and thuough bis attorney of record, Eobert J, BEohl, and

hrahy files this Defendant s Briel m Suppart of Tiee Process Piolamon — Brady Tiolatien
INTRODUCTION

The constitutional nght implicated by suppression of cxculpatory evidence is explaimed
m Srady v Mardand: e suppression by the prosceution of evidence faverable to an accusod
ppon requast violaes due process whers the evidence m material either 1o goilt o 1o pumnishment,
vrespective of the good taith or bad tarth of the prosecufion.” 373 LS. 83, 87 (19635 The
Buproms Court stated in Coliformio v, Drombetta, with respect (o the Due Process Clawse of the
Fourteeimby Amendment: “%We have long inlerpreted thes stzndard of faimess 1o reguine that
criminal defendants be alforded a meaningful opportunity to presend a complete defanse. To
safeguard that right, the Court has developed what might looscly be called the arca of
constituionally puaranieed access (o evidence,” 467 18 479, 485 (1984),

The nght Hrody desoribes detmitely apples to proseoutors and imposes upon them on
mhsolute disclosure duly. But Srady s protections also extend to setions of other lnw
enforcement officers such as investigating officers. However, an investigating officer™s failure 1o

preserve evidence potentially wselul to the accused or thewr failure to disclose such evidence does
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nol constitute a denial of due process in the gheenee of bad faith, Pillavara v, A TRoir, 368
F.3d, 980(8" Cir, 20044,
RELEVANT FACTS

For purposes of the relevant facts section in this brief, Defendant incorporates by record
the followmg: (13 Findings of Fact and Cowclisions of Law ve; Motion to Snppresy Btatenrernt
andor Video Teleconierence with Donovan Derrvek [on the record fnding of intentional 61
Amendment violation — bad Taith), (2 Mensrandim of Dacizion o the Stale s Monion for and
i Limiiwe of Third Porty Perpetrator Evidence, (31 tnal testimony of all relevant witnesses
{Agent HotTiman, Detective Savics), and (4) Defendant further incorporates by refercnes into this
record gach and every fact elicited through testimvony at tnial relating to these particular issues,
Le (a) Brady Vielation — suppression of exculpatory information; and (b) law enforcement’s
admitted violation of SDCL § 23 A-37-12 (both scized phones from the Derck residence)’.

Tnlike many criminal cazaz, the defense of Mr Ropers requirad acmal disclosire 1o the
Crovernment, Le. Noffce of Thrrd Parn-Perpeirator Evidence, Defendant comphed watls all
motiee regquircments. The Government has Enown exactly whal defonse Mr. Ropgors was lodgimg
against the Govermment's accusations for at least a vear. The Defendant named Donovan Derek
a8 the third-party perpetrator in this case. This issue was litigated as the Government endeavorad
b ke the defense From the jury — the Government’s argument was unsuceessiul,

Om Trial Day 4 — Thursday, November 30", 2023, Detective Savies wae called 1o the
stand by the prosccution. Defense counsel noticed Delective Bavles hod what appeared to bz a

reporl with him. This eass hes been highly Hugated. and all non=cvideniiary mations md

! Agent HotTmen adso noknoswledipsd during the sial that S0CL § 26-84-3 wes nol adhersd 1o, as he wisa
mordobery rponer. On re-direes, the Lowrenee Cownty Stote” s Atomey led Datective Hoffmon to oekmew ledgs
that b ded mot “mbenticenily ™ fal v make the report

Filed: 11/30/2023 9:30 PM CST Lawrence County, South Dakota 40CRI22-000036
APPELLANT'S APPENDIX 15



suhsequent orders mandate that exculpatory evidence and reporis be disclosed. Upon
guzstioning of Detective Bayvles, il wos learned that 53 pages of dscovery regarding Donovan
Dierek s apprehension was not provided. Defense counsel examined Dietective Sayles on the
record in and out of the presence of the jurv. Detective Saylas stated that he expressly advized
the prosecution that he would “brimg his repon ™ or something to that effect.

Incorporated by referenos inte this stlonsent of Dets 15 the 33 poges of discovery which
had not been disclosed. Donovan Derek & referred to as the “murder suspect”™ and Direau Bogars
s referred to as the “witpe=s" md “BP", Le., Beporting Party, Dosovan Derek is relerred fo as
the suspect of the Dieatiny Rogers murder by 21 different responding officors. OF greater note,
lead agent Steve Hoffman suthors an email to Tony Harrison on January 229 2022, The email
was xent by lead agent Hoffman at 4:30 AM. This email would have occurred after several
Dreau Bogers interviews had taken ploce. Drean Rogers 15 referred to by lead agent Hoffman as
the “RPF” and Donovan Derrek is refarmed 1o a8 the “suspect”™

The only responding ofticer listed on the State's Witness List was Detective Chad Sayles.
Mr. Havala provided dofense counsel with an email by and betweom Agent Cody Lineberger and
Roben Haivala, See aitached, Mothing indicaes thar Dedective Bavles or anvene else involved
from SET authored a repor.

At this poind, this cesc has involved infentional 6" Amendment violations by invelved
law enforeement, two admined violatons of SDCL 8 Z3A37-15, and now a failure 1o discloss
exculpptory evidence. The case should be dismissed,

ARGUMENT/LAW
|- Brady Vielation — Withholding Exeulpotary Trjormar on

Had this infomyation been disclosed, defense counsel would have presented a different
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epse 1o the jury — one in which the Spearfish Police Departrment agreed with Deeau Ropgers and
that Fact 15 cortoborated by their respomse md actions mhen, SRT was hiefed on Donovan
Dierak by information relaved 1o SRT by lead agent Hoffinan. This information is memorialized
within the contents of the reports received teday — only after defense counsel’s examination of
Detective Chad Savles, The sew discovery would have never been disclosed Sut for defense
cotmsel s exammaton of Detecuve Savles. Had the informanien been dizelosed, all the 5RT
officers would kave been subpoenasd 1o discuss the information that they were provided with
prior to their apprebension of Dosovan Derek — infonmation which originated with lead agent
Hoffman,

Mothing within the contents of the disclosed dizcovery indicates in any way that reports
of SRT should or did exist. The timeline of law enforcement’™s actions and its devision-making
provess eontained within this information 15 material as it shows that low enforecment both
befieved Dreau BEopers, and that law enforcement believed Donovan Derek was both capable of
committing the crume and dangerous. According to the attached discovery, SET was authonzed
o utilze kess Letbal exoct reunds (o prevent Donovan Derek from gomg back e his residenes
after he exited, See aftached,

2. Arnizong v Yoeng blood and O aliforaia v Trombelia

[y 5oy, Brady and its progeny address exculpatory ovidence still in the governmeont”s
possession while Arizona v Founoblood, 358 US 51 (1988 and Califernio . Tromberra, 467 U8
479 (1984) govern coses in wiinch the govermment ne longer possesses the dispufed evidence.
Accordmgly, afier soncluding thot there has been o violation of Formehlaod, the doaision 1o
either suppress the government s secondary evidence deseribing the destroved material or to

dismizs the indictiment turns on the prejudice that resulied to the defendant at trial. Coifornia v
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Fromberra, 467 ULS, 479, 487 (1984}

“Ulnder the two-prong Drowletio test, the govamment vielates & defendant’s right 1o due
process when! (171 destrovs cvidence whose exculpatory significance is apparent before
destruction; and (2) the defendant remaing unable to obtain comparable evidence by other
reasonably wvailable means.” Tramberta, 467 U5, at 489 The govenmument commits 4
constiuenal vielation when it destrons evidence that might be cxpected o play & sigmifieant
role ina suspect’s defense. Tromiborte, 467 LS af 488-89. A definmion utilized by Cowrls across
the country o ascertain whether the evidence was expected to plav a “significamt role™ 1= whether
the Jost evidence could prove the defendant’s innoccnes. T this case, the question is, conld the
Dopovan Derrek cellphone alone prove the defendant’™s innocence. The answer to that question
 ves. See Aoffinee Testimon). The Donovan Derck cellphone was expected to play a
significant role m Dreouw Bogers' defensc, and it could not hove beon more apparent. That fact 15
also demonzirated m the newly recaived discoverv. See amachad, RCPIY Allen Nelson
(suspects vehicle outside the tranler house and his phone was pinging i the area ™)

[ fact. Detective Fox eommuinioated 1o Dreaw Eogors during hos seeond interveew that
Dopovan Drerek’s phone was going @ be downloaded {evidence received in triall

[k He was there. He shot mw tecking wite. He fucking shot her.

AF T|1r.-.‘=jr'n.= —they're domng a download of the phones right nosw, They 're

going o,

DR Perfect

Becanse the Donovan Dierrek cellphane alone conld provee the defendant™s innocence, the
lozs of the cellphone renders the Defendant s tial unfar and violatos s due-proeoss mghils,
There &= no altermative other than dismissal which serves as the only remedy for the violation,

Whether law entorcemsent’s destraction of the evadence was intenticial or unintentional, Le. bad
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Caith, 15 irrelevant because the destroved evidence had such a siamificant bearimng on the outcome
ol thie case

Iin the cvent a bad faith showing is required, that standard has been met. This is why
defense counsel haz included the Court decizion with respect to the 6% Amendment Violation.
There s a bad fanh finding on the record by law enborcement in this cac. o addition, there =
now 1 Brody Violatzon, a Due Process Violation, and two violations of 8DCL § 23A-37-13°
This case has reached the level of sufficiently outrgeous Government conduet mandating
dismmissal of the Indictment Defendant ineorporates by reference in support of this argument
ILE v Chapign, 524 F.3d 1073

A court may dismiss an indictment under ite supervisory powers onby when the
delenelant sullers “subslmbal prejudice,™ Dinfied Slodes v, Jucoly, B35 F 2d 533,
655 (0" Cir. 1988), and where “no lesser remedial action s available,” {citation
aified ) The government has only proposed a single lesser remedy, the mistrial
declaration itselfl which 1t imsists 15 an adequate sanetion for the discovery
violations. The district count considered and properly rejected thal argument,
becauge the msmnal remedy would advantag: the governmanm, probably allowing
il o salvage whal the district coun viewed as a porrly conducted prosecution

The court Wentitied mynad weaknesses in the sovernment 's presemdation during
the three-week trial.

The prosecuior hus a “swom duly ... b assure thal the delendomt has 2 lair md
impartial trial,” and his "interest in 8 particular case is not necessarily bo win, but
iepahin Justice " W Marfona Sslonds v Bowde, 236 F 3d T0R3, HIFF}[_EI“‘ Cor, 2000 p,
[ this casc the district court was clearly troubled by the govermment's conduct
and its failure 1o own up to it actions, We are similacly troubled, both by the
AUSA = actions ot tial and by the government’™s lack of contrition on appeal.
The govermment allomeys who appeared in the original ATS A slead on the
critical day of the hearing on the motion to dismiss the indwctment told the fral
coart that they “tonk this matter extremely senioushy™” and conceded that the
govemmenl mads & “very serious mistoke m terma of [i1s] dscovery obligations, ™
Before us. however. these smme attormeys have attempted 10 minimire the exten
of the prosecutorial misconduct, completely disregarding the AUSA s repeated
misTepresenbibions W Le coun snd e fature o obiwn wnd prepare many of the

< Dieteetive Holtmon ackrow ledged on erosa-seinmimation that he received ibe [CAC repons, prios to desmoving the
ar-isas ol phone, whick cipresaly states po phone downiload oecerrad,
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critical decuments vnil ofTer the fral was underway,
“Bewuse e district court Jdid 1o clearty err m fiasding that the govermmnent recklessly violated
its discovery ohligations and made flagrant misrepresentations to the court, we hold that the
dismizzal was not an sbuse of diecretion.” U8 v. Chapman, 524 F.3d 1073, 1086 (91 Cir. 20081
Lead Agent Hoffman's silemee on his email 1o Tony Hamisom — winc comtradicts his. trial
festimany — 1% vol mather cxampie of the Government s disregard Tor justice and disregard of it
duty 1o disclose exoul patory evidenoe.
Dested this 30" day of November 2023,
S Hahert T Baki
Robert J. Bohl, Tral Lawver
IH2 W, Main Streat, Surte 4
Rapid Cily, 8D 37702

{605) 5197750
Iﬂl." m.-EE' Ecl E':"ﬂl o

CERTIFICATE OF SERVICE

[ hereby canify that on Movember 30", 2023, [ served a true and cormect copy of the
DEFENDANT'S BRIEF IN SUPPORT OF DUE PROCESS VIOLATION DISMISSAL -

BRAINY VIOLATION by electronic filing on the following individual

Bobert A [laivala Uirends Harvey

Eoben. Hauvalacistate =d. us bharvevietlawrence sd.us
s* Rohert ] Robl
Hobert ). Hohl
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STATE OF SOUTH DAKOTA ] IN CIRCUIT COURT

185
COUNTY OF LAWRENCE ] FOURTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, ]
] SCRI22-INHMIRG
Plantift. i
1 DEFENDANT'S BRIEF IN SUPPORT
VE. i OF DUE PROCESS VIOLATION
1 DISMISSAL — BRADY VIOLATION
DREATU ROGERS, ]
)
Detendant. ]

COMES NOW, Dreau Rogers, by and through his attomey of record. Robert 1. Rohl. and

hereby files this Defendant's Brief in Support of Due Process Vielation — Brady Tielation.
INTRODUCTION

The constitutional right inplicated by suppression of exculpatory evidence 15 explained
i Brady v. Maryland: “the suppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence is matenal either to guilt or to punishment,
irespective of the good faith or bad faith of the prosecution.™ 373 1.8, 83, 87 (1963). The
Supreme Cowrt stated in California v, Trombetra, with respect to the Due Process Clause of the
Fourteenth Amendment: “We have long interpreted this standard of faimess o require that
eriminal defendants be afforded a meaningful opportunity to present a complete detense. To
safeguard that right, the Court has developed what might loosely be called the area of
constitutionally guaranteed access o evidence.” 467 US 479, 485 (1984

The right Brady describes definttely applies to prosecutors and imposes upon them an
absolute disclosure duty. But Brady s protections also extend 1o actions of other law
enforcement officers such as investigating officers, However, an investigating officer’s failure to

preserve evidence potentiallv nzeful to the accused or their failure to disclose such evidence does
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not constitute a denial of due process in the ghsence of bad faith. Fillasana v. Whillait, 3638
F.3d, 980 (8" Cir, 2004).
REELEVANT FACTS

For purposes of the relevant facts section in this brief, Defendant mcorporates by record
the following: { 1) Findings of Fact and Conclusions of Law re: Mation to Sappress Statement
and'or Video Teleconference with Donovan Derrek (on the record finding of intentional 6%
Amendment violation — bad fath), (2) Memorandum of Decision on the Siate s Mation for and
in Limine of Third Party Perpetrator Evidence: (3) tnal testimony of all relevant witnesses
{ Agent Hoffman; Detective Sayles); and (4) Defendant further incorporates by reference into this
record each and every tact elicited through testimony at trial relating to these particular ssues,
i.e. (a) Brady Violation — suppression of exculpatory information: and {b) law enforcement’s
admitted violation of SDCL § 23A-37-13 (both seized phones from the Derek residence )’

Unlike many criminal cases, the defense of Mr. Rogers required actual disclosure to the
Covernment. 1.e. Motice of Third Pargy-Ferpetrator Evidence. Defendant complied with all
notice requirements.  The Government has known exactly what defense Mr, Rogers was lodging
against the Government™s accusations for ai least a yvear. The Defendant named Donovan Derek
as the third-party perpetrator in this case. This issue was litigated as the Govermment endeavored
to keep the defense from the jury — the Government's argument was unsuccessul.

On Trial Day 4 — Thursday, November 30", 2023, Detective Sayles was called to the
stand by the prosecution.  Defense comsel noticed Detective Sayles had what appeared 1o be a

report with him. This case has been highly litigated, and all non-evidentiary motions and

1 Agent HofTman also scknowledged during the trial thet SDOL & 26-824=3 was oot adhered so, ashe wasa
mandatory reporter. Onore-direct, the Lawrence County State’s Atiomey led Detective Hoffman to acknowledas
that he did not “ntemtionally™ fwil 10 make the report
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subsequent orders mandate that exculpatory evidence and reports be disclosed. Upon
questioming of Detective Savles, it was leamed that 53 pages of discovery regarding Donovan
Dierek s apprehension was not provided. Defense counse] examined Detective Sayles on the
record in and out of the presence of the jury, Detective Sayles stated that he expressly advised
the prosecution that he would “brang his report” or something to that effect.

Incorperated by reference mto thie statement of facts is the 53 pages of discovery which
had not been disclosed. Donovan Derek is referred to as the “murder suspect™ and Dreau Rogers
15 referred to as the “witness™ and “RP", 1.e., Reporting Parly. Donovan Derck 15 referred to as
the suspect of the Destiny Rogers murder by 21 different responding officers. OF greater note,
lead agemt Steve Hoffman authors an email to Tony Harrison on January 22" 2022, The email
was senl by lead agert Hoffman a0 4:30 AM. This email would have occurred after several
Drean Rogers mterviews had taken place. Dreau Rogers is referred to by lead agent Hoffman as
the “RP"” and Ponovan Derrek 15 referred o as the “suspect™.

The only responding officer listed on the State’s Witness List was Detective Chad Savles.
Mr. Haivala provided defense counsel with an email by and hetween Agent Cody Lincherger and
Roebert Haivala, See aifached. Nothing indicates that Detective Sayles or anyone else involved
from SRT authored a repodt.

At this point, this case has involved intentional 6" Amendment violations by involved
law enforcement, two admitted violations of SDCL § 23A-37-15. and now a failure to disclose
exculpatory evidence. The case should be dismissed.

ARGUMENT/LAW
1- Brady Fiolation — Withhelding Exculpatory fnformation

Had this imbormation been disclosed, defense counsel would have presented a different
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case 1o the jury — one in which the Spearfish Police Depariment agreed with Dreau Rogers and
that fact 15 corroborated by thair response and actions taken, SRT was briefed on Donovan
Derek by information relayed to SRT by lead agent Hoffinan.  This mformation is memorialized
within the contents of the reports received today — only after defense counsel’s examination of
Detective Chad Sayles. The new discovery would have never been disclosed but for defense
counsel s examination of Detective Savies. Had the information been disclosed, all the SRT
officers would have been subpoenaed to discuss the mformation that they were provided with
prior to themr apprehension of Donovan Derck — information which onginated with lead agent
Hoffiman.

Nothing within the contents of the disclosed discovery indicates in any way that reports
of SET should or did exist. The timeline of law enforcement s actions and 1% decision-making
process contanted within this information is material as it shows that law enforcement both
believed Diean Rogers, and that law enforcement believed Donovan Derek was both capable of
committing the erome and dangerons. Accordmg 1o the attached discovery, SR'T was authorized
to utilize less lethal exact rounds to prevent Donovan Derck from going back into his residence
after he exited. See aitached.

2« Arizona v. Founghlood and California v. Trombetta

Inn s, Brady and its progeny address exculpatory evidence still in the government's
possession while Arizona v Founghiood, 488 US 51 (1988) and Califorma v. Trombeita, 467 US
A7T9 (1984) govern cases in which the government no longer possesses the disputed evidence.
Accordmegly. after concluding that there has been a violation of Founghloed, the decizion to
either suppress the government s secondary evidence describing the destroyved material or to

dismiss the indictment tums on the prejudice that resulted to the defendant at trial.  California v
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Prombefia, 467 115, 479 487 (1984).

“Under the two-prong Trombetta test, the government violates a defendant’s right to due
process when: (1)1t destrovs evidence whose exculpatory sigmticance 15 apparent before
destruction; and (2) the defendant remains unable to obiain comparable evidence by other
reasonably avalable means.™ Trombetra, 467 115, ot 489 The govemment commits a
constitutional vielation when it destroys evidence that might be 2xpected to play a significant
role in a suspect's defense. Tromberta, 467 LS at 488-89. A definition wtilized by Courts across
the country 1o ascerian whether the evidence was cxpected to play a “sigmficant role™ 1= whether
the lost evidence could prove the defendant’s innocence. In this case, the question is, could the
Donovan Derrek cellphone alone prove the defendant’s innocence. The answer to that question
15 yes. See Hoffman Testimony. The Donovan Derek cellphone was expected 1o play a
significant role in Dreau Rogers”™ defense, and it could not have been more apparent, That fact is
also demenstrated i the newly received discovery, Seée aftached, RCPD Allen Nelson
i “suspects vehicle omside the tradler house and his phone was pinging in the area™).

In fact, Detective Fox commumicated to Dreau Kogers during his second inferview that
Donovan Derek’s phone was goang o be downloaded { evidence received in trial):

DR He was there. He shot my fucking wife. He fucking shot her.

SF  They're —they're doing a download of the phones right now. They're

aoing 1o

DR Perfect.

Because the Donovan Derrek cellphone alone could prove the defendant’s innocence, the
loss of the cellphone renders the Defendant s trial untair and violates his due-process rights.

There 15 no alternative other than dismissal which serves as the enly remedy for the violation.

Whether law enforcement s destruction of the evidence was mientional or unintentional, 1.e. bad
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faith, is irrelevant because the destroved evidence had such a significant bearing on the outcome
of the case.

In the event a bad faith showing is required. that standard has been met. This is why
defense counsel has included the Court decision with respect to the 6 Amendment Violation.
There is a bad Fath finding on the record by law enforcement m this cae. In addition, there 14
now a Brady Violation, a Due Process Violation, and two violations of SDCL § 23A-37-157,
This case has reached the level of sufficiently outrageous Government conduct mandating
dismussal of the Indictment. Defendant mcorporates by reference in support of this argimeni
LS. v Chapman, 524 F.3d 1073:

Accourt may dismiss an indictment under its supervisory powers only when the
defendant suffers “substantial prejudice.” United Stares v. Jacobs, 855 F.2d 651,
6355 (9" Cir. 1988). and where “no lesser remedial action is available.” {citation
omitted). The governmaent has only proposed a single lesser remedy, the mistrial
declaration itself, which 11 msists is an adequate sanction for the discovery
violations, The district court considerad mnd properly rejected that argument,
because the mistral remedy would advantage the government. probably allowmng
it to salvage what the district court viewed as a porrly conducted prosecution.

The court identified myriad weaknesses in the government s presentation during
the three-week trial.

7

The prosecutor has a “sworn duty ... to assure that the defendant has a fair and
impartial trial,” and his “interest in a particular case 15 not necessarily to win, but
to do justice.” N Marigna Islands v. Bowie, 236 F.3d 1083, 1089(9™ Cir. 2001).
In this case the district court was clearly troubled by the government’s conduct
and its Failure to own up to is actions. We are similarly troubled, both by the
AUSAs actions at trial and by the government s lack of contrition on appeal.
The government attorneys who appeared in the original AUSA s stead on the
critical day of the hearmng on the motion toe dismiss the mdictment told the trial
court that they “took this matier extremelv serously”™ and conceded that the
government made a “very serioils mistake in terms of [its] discovery obligations.”
Before us. however, these same attornevs have attempted to minimize the extent
of the prosccutonial misconduct, completely disregarding the AUSA's repeated
misrepresentations to the court and the failure to obtam and prepare many of the

2 Digtestive Hotfman scknowledzed on cross-examinztion that he receved the ITAC report, prior to destroving the
at-issue cell phone, which exgressly states no phone download cccumred
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eritical documents until affer the traal was underway.
“Because the district court did not clearly err in finding that the government recklessly violated
its discovery obligations and made flagrant misrepresentations to the court, we hold that the
dismissal was not an abuse of diseretion.” I8 v Chapman, 524 F3d 1073, 1086 (9% Cir. 2008).
Lead Agent Hotfman's silence on his email to Tony Harrison — which contradicts his trial
testimony — is vel another example of the Governiment's disregard for justice and disregard of its
duty to disclose exculpatory evidence,
Dated this 30" dav of November 2023,
{3' Roberf J. Rohl
Robert J. BEohl, Tral Lawwver
2902 W, Main Street. Suile 4
Rapid City. 8D 57702

(6%} $19-7750)
robert@ 6035 lesal com

LERTIFICATE OF SERVICE

I hereby centify that on November 307, 2023, 1 served a true and correct copy of the
DEFENDANT™S BRIEF IN SUPPORT OF DUE PROCESS VIOLATION DISMISSAL —
BRADY VIOLATION by electromic filing on the following mdiadual:

Robert A. Haivala Hrenda Harvey
Robert. Haivalag@state. sd us bharveyig lawrence.sd.us

fa Robert O @h!
Rabhert I Eahl
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STATE OF SOUTH DARKOTA 1 IN CIRCUIT COURT

188
COUNTY OF LAWRENCE i FOURTH JUDCTAL CIRCUITT
STATE OF SOUTH DARKOTA, 1
) O RIZZ-(HHHIRG
Plaintiff, )
) MOTION TO COMPEL DISCOVERY
e ] RELATING TO DIGITAL EVIDENCE
) AND REPORTS
DREALU ROGERS, i
]
Detendant. ]

COMES NOW DEFENDANT, by and through his attorney of record, Robert I Rohl, and
herehy moves this Court to Compel Discovery Relating to Digital Evidence and Reports. The
proper standard for ruling on a discovery motion is whether the information sought is “relevant
1o the subject matter mvolved in the pending action .. 8DCL 13-2-26(b)( 1) A party, upon
reasonable notice to other parties and all persons affected therehy, mav apply for an order
compelling discovery ... the motion must include a certification that the movant has in good
faith conferred or attempled to confer with the person or party failing to make the discovery m an
effort to seoure the information or material without court action.” 8DCL § 13-6-37a).

Defendant has attempted to obtain the discovery informally on multiple occasions and the
attempis are aftached to the Motion as evidence of sand “certibication of good tarth.™

All of the evidence requested in this Motion is expressly referenced by law enforcement
reports and/or search warrants as both “existing” and having "relevance™ to the allegations
relating to this case. The relevant law enforcement reports evidencing the existence of the
requested discovery were attached and provided to the State in prior comrespondence. See

altached 12-1-22 Discovery Requesi. marked as Exhibit A

Filed: 12/27/2022 2:35 PM CST Lawrence County, South Dakota 40CRI22-000086
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DISCOVERY REQUESTED

1- Donovan Derel’s *“New™ Phone.

Accordmg to law enforcement reports, “One June 28" 2022, 1 conducted an exam of a TCL
smart phone belonging to Donovan Derek ... The exam produced an extraction report. The
report and supporting dala were saved to a target storage device.” See Exhibit A, Bates 405,
d43-44, There has been no report produced and more importanily, the data utilized to produce
the report has not been provided, Time i2 of the essence and this data needs to be reviewed by
Defendant’s expernt wilness with sutficient time prior to tnal. Defendant is legally entitled to
mmedhate disclosure of thas informaton.

.

According to law enforcement reports, ©1 received a response from Google wath Destiny's
Gioogle drive information. | requested that Samantha Rosenau turn the zip files in to a Cellebrite
Read Report. Once it was completed, | placed the files onto the case hard drive along with the
original zap Hles” Exlubit A Bate 4035, There has been no report produced and more
umportantly, the data utilized to produce the report has not been provided. Time is of the essence
and this data needs to be reviewed by Defendant’s expert witness with sufficient time prior to
trial. The Court needs to compel immediate disclosure of this information.

According to law enforcement reports, “1 received the result of Destiny™s iCloud account
... The iCloud files were taken to ICAC in Rapid City. and on 7-25-22 Detective Almeida used
Axiom 1o make a portable file for the files. 1received a copy of the portable files and will
provide them to the LCSA on 7-28-22 for their review. ©have attached the ICAC Examination
Report to this cage,” Bate 405, There has been no report produced and more importantly, the

data utilized to produce the report has not been provided. Time 15 of the essence and this data

Filed: 12/27/2022 2:35 PM CST Lawrence County, South Dakota 40CRI2Z2-000086
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needs to be reviewad by Defendant s expert witness with sutficient time prior to trial.  Defendan
is legally entitled to immediate disclosure of this information,

3 Data obtained from 2020 phone extractions,

Acconding 1o law enforcement reports. “1 learned in 2020, Sergeant Rosenau completed a
phone extraction of a previous phone belonging to Destiny and at that time she was using the
password 2020 . .. Thad learned that the cellphone extraction from Destiny's phone in 2020 had
recordings of Destiny and Dreaw on them, There had also been a phone extraction completed on
Direau’s cellphone at that poimt.  The phone extraction had a large number of messages between
Dreau ind Destiny.™ Extubit A, Bate 405, This information s behieved to contam some of the
basis for the 1o be noticed state’s 404b) evidence. Tt is necessary that Defendant get all the
mformation to ensure it 15 property contexed, amongst other ssues all related to faimess and the
ability to observe the staie’s evidence sought 1o be used agamst him at this trnial. There have
been no reports produced and more importantly, the data wtilized to produce the reports has not
been provided. Time is of the essence and this data needs to be reviewed by Defendant’s expert
witness with sufficient time prior to trial. Defendant is legally entitled 1o immediate disclosure
of this information,

4 Verizon Pen Register & Trap and Trace (PRIT) velated to Donovan Derek phone
number (605)562-3874 & (6054156332,

Acconding 1o law enforcement reports, “1 applied tor and was granted a pen register and/or
trap and trace (PRTT) and a cell site location information search warrant for Dionovan’s
cellphone (6(051569-3874, The search warrant was granted by the Homorable Tudge Callahan.
The search warrant was served 1o Donovan’s cellphone service provider, and 1 began Lo receive
estimated tower locations of Donovan’s cellphone. 1 responded to Donovan’s residence, located

at 362 Evans Lane in Spearfish, South Dakote. While on seene 1 received an updaed location
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showing Donovan’s cellphone was near his residence, 1 also received information showing
Donovan was communicating via text message with phone number (605¥15-6332, Through law
enforcement records. the phone number was listed to Alan Reddy.” Exlubit A, Bates 19, 21,

Drefendant 1= requesting all mformation in law enforcement’s possession relatmg to the
Venizon Pen Register & Trap and Trace, i1.¢., a complete retum of all information provided in the
exact smme format as received from Verzon with any and all accompanying documentation.
Time is of the essence and this data needs to be reviewed by Defendant’s expert witness with
sufficient time prior to tnal, Defendant 1= legally entitled to inimediate disclosure of this
information.

5 Vericon Reconds relating to Dreau Rogers, Destiny Rogers, Donovan Derel:

On Tmuary 23, 2022, a search warrant was apphed for by law enforvement and granted by
Judge Callahan. Exhibi A, Bates 235-263, 469, According to law enforcement reports. “On 1-
232022, 1 applicd for and was granted a search warrant for Donovan’s, Destiny s, and Dreau’s
call detail records (CDR) through Venzon by the Honorable Judge Callahan. On 2-27-2022, |
received the data from Verizon. In the data, I received the International Mobile Equipment
Identify (IMEL numbers for Donavan™s and Dreau’s phones. On 2-18-2022, | applied for and
was oranted a search warrant for the IMET location data through Google, TLC by the Honorable
Judge Callahan. All data received from Verizon and Google, 1LLC were given to Division of
Crminal Investigation (DCT) analysts for processing.” Exhibit A, Bates 22, To date, none of the
information law enforcement received from Verizon refative to these phone numbers has been
provided

Defendant requests all data received from Verizon and Google that was given to law

enforcement. This includes all subseriber information. CDR. Stored Text Messages, Stored Cell
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Site Locations, and all other data received. All reports created or generated as well as the digital
data {in the form it was received by law enforcement) needs to be provided to Defendant. Time is
of the essence and this data needs 1o be reviewed by Defendant™s expert witness with sufficient
tome pror to tral. Defendant 15 legally entitled to immediate disclosure of this mformation.
CONCLUSION
This Metion to Compel should be granted in its entirety.  Defendant has attempted
multiple times to recover the relevant and discoverable information which iz the subject matter of
this Motion. Defendant s first informal request for much of this imformation dates back to June
217, 2022, Defendant certifies that he has attempted m good fath to resolve this matter without
Court intervention and a copy of the most recent commespondence indicating the same 15 attached.
To aid the State, Debendant even attached all reports directly ¢videncing the information’s
existence and o help identify the proper law enforcement personne] for its retrieval. Given the
approaching trial date and the necessity of Defendant’s expert to thoroughly review the
volumimous discoverable information stll outstanding, a Court Order should enter compelling
immediate disclosure of all this mformation in possession of law enforcement.
Dated this 27% day of December 2022,

(5 Rohert J. Rohi

Robert I. Rohl, Trial Lawyer

Artorney for Defendani

2902 West Main Street, Suite 4

Rapid City, SD 57702

(605) 519-7750
roberiit0lesal com
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CERTIFICATE OF SERVICE

| hereby certify that on December 27, 2022, [ served a true and comrect copy of the
Martion to Compel Discovery Relating to Digiral Evidence and Reporis by electromic filing on
the following individual:

Lawrence County State’s Attemmey (Oihice

ifiter@luersncs sl e ore

ix Robery I, Rahl
Robert 1. Rohl, Trial Lawyer

Filed: 12/27/2022 2:3% PM CST Lawrence County, South Dakota 40CRI22-000036
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STATE OF 30OUTH DAKOTA } IN CIRCUIT COURT

} 58
COUMTY OF LAWRENCE ] FOURTH JUDICIAL CIRCUTT
STATE OF SOTTTH DARKOT A, i
) JOCRIEZ- MG
Plaintift, )
)] DEFENDANTS BRIEF IN 5UPPORT
Vi, i OF SPOLIATHN INSTRUCTION
] ANDY N T ALTERMNATIVE STATE
INREAT RO FEHRS, i P AEPHTER INSTRUCTION
I
Deefendamn, i

COMES NOW, Defendant Bogers, by and through his atfomey of record, Robent ], Eoll,
and herehy files thag Defendiont s Brglin Support Spoliciion Tnsivietion, and g the Allernative
Etata v, Sephiar nereelon.

INTRODUCTION/APPLICABLE LAW

For purposcs of the applicahle law section, the Defendant incorporates by reference the
entire statement of law az set forth by the South Dakota Supreme Cowrt in Siafe v Zepfuer, 2000
SD 54

The Duie Frocess Chuese of the Fourieenth Amendment imposes upan states the
requirenient to ensure that “eriminal prosecutions ... compor with prevailing notions of
fundamental fairmess.” diore v. Zephier, 2020 BD 540 20 Implicit in this standard iz the
necessity that “orimenal defendents be afforded a menningful opportunity to present a complete
defense,” fd (eitations omimed ), “The resubling body of decisional Low from the United States
Supreme Court and this Court exist under a fopical headmg thaf “mught loosely be called the orea
of constitutionally guarantéed access to evidence ™ /d (citations omited).

Whenever potentially excalpatory evidence ia permanenthy logt, 1.2, Donovan Derreks

cellphone, the courts face the treacherous task of divining the import of materials whose contenns

Filed: 12/3/2023 1:58 PM CST Lawrence County, South Dakota 40CRI22-000086
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are unknown md, very often, disputed. Zephier, 2020 ST at ¥ 22, “Whatever duty the
Constitution inposes on the Stafes o preserve evidence, that dury must be hmmed o evidence
that might he expected 1o play a significant robe in the suspect’s defense, To meel this standard
of constitutsonal matersality .. . evidence must both pozzess an exculpatory value that was
apyrarcit befors the evidence was destroved and be of such 2 natere that the defendant would be
nneble to obam compareble evidence by other reasonably available means.” Fephicr, 2020 80
al 1) 23 jeiateons omified ¥, fafer ofeo To gl Testimeon,

I nondisclosure cases (which this 1= not), 3 court can simply grant the defendas 2 new
trial at which time the previonsly suppressed evidence may be introduced. Store v [ yerla, 424
N.W.2d DOR, 910-11. Bat, when evidence has baen destroved in violation of the Constitution,
the couwrt must choose between barring further prosecution or suppressing the State’s most
probative evidence. Zephusr, 2020 51 at Y 22 {citations comtted ). Tn this case, the Defendant
wis umable 1o regquest suppression, as there % no evidence 1o reguest suppression of that 18 even
tangentmlly related. The call detail records of Donovan Derck highliglted the value of ihe actual
plione and contained an exculpatory vafue Gor Direan Rogers — [or that resson suppression wis
not requested.

[ Bowith Dakota, our Legislature has enacted statutory standards which expresslv govern
law enforcement’s obligotion 1o preserve evidence, See SDCL §23A-37-14 and 5DCL 23A-37-
L3

SDECL § 23A-37-14, stwdes in relevent part:

Propery .. seized or confiscatad by low enforcement personnel, ostensihly for

use a5 evidence in a criminal prosecution shall be preserved. maintained. or stored

at the expense of the county where the criminal offense accurred,

Howewver, before releasing evidence to its owner, ST & 23A-37-15 requires law
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enforcement officers (o nolify the defendani:

Befoae any property s refurmed 1o the owper pursnant 10 § 23A-37-14, the Law

enforcement personnel m possession of the property hall notify the defendant

that the property will be retumed 1o the ovwner. Tlpon a mation made by the

defandant and upon zood cause shown that the property contams exoulpafory

evidence of the defendant’s innocence, the court may order the law enforcement

persormel in posgesaion of the property ot o release it the owner,

The Soarth Dakota Supreme Court aoes on fo axplam that iof haz mever held thai a volation
of SDCL 23 A-37-135 reffexively leads toa due process violation with the sanclion of exclusion of
anew trial. Sepidar, 2020 51y Y 29, “Instead, we have apphied the Supreme Coun™s decisions
m ¥rombetta and Yovaghiood, focusimg on materiality ond good faith.” Zephier, 20200 810 at
29 {entmg State v. Deriedsorn, 2002 81 36, 1 35 (applying Pronbetta mnd Youngblood to hold that
the defendant “failed fo demonsirae that the Stage, in bad fanh, destroved evidenes thal would
have plaved a significant role m his defense™))

SPOLIATION - BAD FAITH

Faor purposes of this section of Defendant s Briel, Defendant incorporates by reference
hiz previous Defendant s Briaf i Suppoet of Due Pracess Violation Dismissal — Brady Tiaketian.
Defendant understands and respects this Court’s decision regarding its Bnding on bad Faith with
respect 1o law enforcerment and wishes W preserve this portion of the record.

STATE V. ZEFHIER, 2020 51 54

In this case, after finding that the speliation fnstraction was improper upon analveis of the
same, the circuit conrt gave the jury a specific inswuction regarding law enforcement’s failure 1o
cornply with statutory standards regarding evidence preservation. Based on the evidence

presented during this trial. Defendant Drean Rogers is entitled to the following reguested

metruction based on Skefe v, Zephier, 2020 3D 54,9 17, 9 33
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DEFENDANT'S PROPOSED JURY INSTRUCTION - STATE V. ZEPHIER
INSTRUCTION

1t is the Taw of this state that when property is seired by law enforcement which
constiintes evidence of a crime or exomeration, law enforcement mipsd zafely keep such
property as long o it 12 required for tnal and must not dispose of the some without an
order of the court. It is an exprezs finding of the Court that law enforcemen violatad
statutory Law which required law enforcement personnel in possession of Domnovan
Demrek s cellular telephones 1o notify the Defendant before retmmning them. Had the
Lrefendant heen provided with the stattorly required notice to relim the seized propertsy,
the Detendant would have ohjected. and the Court wonld have requered law enforcement
i tetain boih cellular phoges so they could e examined,

Tt is for vour sole and exclusive determination whether retuming the ceflular phones to
Dopovan Derek in violation of law bears upon the verdict, guilty or not guilty, and the
werght b be given to such fact.
CONCLUSION

Bazed om the foregoing, Delodant respecifilly reguests this Court find that the Stage has
violated the Defendant s due process rnights as speaifically mfaculated so Califoirnie v, Tronberto,
AT LS 475 { 198473, 1he Cout should provide the jury with an inference spolintion jury
msiruction @ sel [onh in Siate v. Engesser and Siaie v, Zephver. Tn ihe allermtive, Delendant
requests that this Court matruct the jury i a fashion similar to the Circuit Court in State v

Zephier. a5 stated sbove, regarding the illegal destruction of cellular telephone evidence.

Dreed this 3™ day of Deceniber, 2023,
f1f Robart T Rahl
Robert J, Robl, Tral Tawyer
2902 West Mamn 8L, Sie 4
Rapid City, 8D 37702
(605 519-7744
rebertim 605 egal.com
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CERTIFICATE OF SERVICE

[ hereby certify that on December 3™, 2023, [ served a true and correct copy of the
DEFEMNDANT'S BRIEF IN sUPPORT OF SPOLIATION INSTRUCTION AND IN THE
ALTERNATIVE STATE 1V ZEPHIER INSTRUCTION by slectromic filing on the tollowing
ndividiaks:

Robert A, Horvala
Robert Haivalaibstate ed

Bremda Horvey
bharvevilawrence.sd us

At fobert L Roll
Robert J. Bohl, Tral Lawwer

Filed: 12/3/2023 1:59 PM C5T Lawrence County, South Dakota 40CRIZ2-000086
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SPOLIATION OF EVIDENCE

Instruction Mo,

The Court has determined that material evidence, i.e. Donovan Derrek’s cell
phone, was destroved while in the care of and deminion of law enforcement. You
are hereby instructed to presume that seid evidence was destroyved by law
enforcement in bad faith and you may infer that the Donovan Derreck cell phone
evidence was unfavorable 1o the State.

Clomment;

An adverse inference dravwn trom the destruction of evidence is predicated only on bad
conduct. State v. Engesser, 2003 5.10. 47, 661 N.W.2d 739, 734 (citing {'nited State v,
Wize, 221 F.3d 140, 156 (5th Cor. 20000, cerl. demied. 532 U5, 9539, 121 5.CL 1488, 149
L.Ed.2d 375 (20017). An instruction on the inference that imay be drawn from the spoliation
of evidence i3 proper only when the Court makes the threshold determination that
substantial evidence exists 1o support a conclusion:

That the evidence was i existence: that 1t was in the possession or under the control
af the party against whom the inference may be drawn; that the evidence would
have been admissible at tnal; andthat the party responsible for destroving the
evidence did so intentionally and in bad faith.

See Engesser. supra.

(Mew 2004

State v. Zepluer, 2020 SD 54, 9 33 Jury Instruction

I 15 the law of this state that when property is seized by law enforcement which constitutes
evidence of a cnme, law enforcement must safely keep such property as long as it 18
required for trial and must not dispose of the smme without an order of the court. Tt is an
express finding of the Court that law enforcement vielated statitory law requiring law
enforcement personnel in possession of Donovan Derrek’s cell phone to notify the
Defendant before retuming it to the owner. Had the Defendant been provided with
statutornly required notice 1o retun the seized propertv he would have objected and the
Court would have required law enforcement 1o retaan the cell phone.

It 15 for vour sole and exclusive determination whether returning the cell phone to Donovan

Derek without a court order in violation of law bears upon up the verdict. puilty or not
guilty, and the weight to be given to such fact.
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evidence itn this case. HNamely, touch ONA, which

1

1CATEes

|._|

1mp reau a2 the shooter. And I'm sure you're
proebably thinking te yourself, "Well, my Ged. That sounds
pretty good. Why are we here? What are we doing here,
Mr. Rohl?®

—
n
4

Why are we here? ive material facts. There are five
materigl facts in this case that will not change no matter
how hard they try.

Fact Mumber l: Law enforcement broke the law during

this inwvestigation. Bold claim, I know. '1l prove it.
Law senforcement broke the law during the investigation.
one o The few Chat ef=sures cltlzens have the right to
defend themselves against government accusations.

Fact Humbet 2: Police literally gave material
evidence away. I'm net talking about & hubcap here,
folks. I'm talking about Donovan Derrek's cell phone.
The digital device that tracks ewvery messzage he makes and
avearywhere he goes. They gave 1t away without preserving
it and it's gene and will never be reacguired. Those
things hawe the capability of tracking your GFS.

Fact Mumber 3: Law enforcement mishandled impertant
forensic evidence in this case. They contaminated
forensic evidence and it rendered it useless tc prove

anything.

Again, I understand. I will show you this during the
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trial. They did.

Fact Mumber 4: Deonovan Derrek's alibi is weaker Than

=

you can possibly fathem. As you sit there today; I can
tell you, the evidence will show his alibi witness is
weaker thatn you can possibly imagine,

Fact £: The material cmissicns of evidence cr the
refusal cr failure to ceonsider evidence which corrchorates
and supports exactly what Dreau said happened.

That Ls the final fact of the five facte that I'm
going to show you during this trial.

And now any Single one of those facts, Lf proven,
constitutes a reasonable doubt upen which you could find
Creau Rogers neot guilty of murdering his wife.

But taken together, cumulatively, all five of thoze
tacks, there is ne cther cheice. With these five facts,
there is no cther choice.

Hear me now and hesr me well. Dresu Rogers will not
te y doring this trial. He's not going to do i1t. Why
would he? He told first responders when they shewed up at
the scene who did it. He teld Spearfish detectives in
interview rooma in the Spearfish Peolice Department exactly
who did 1t. In every single way imaginable, he expressed

* He =aid

and uneqguivocally said, "Donovan Derrek did it.
Cenevan Derrek 4did it when law snforcemsrt confrornted him

e¢f cther wviahle thecries in which to bounce a real
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Yes. We log it all in & service on our — we call it CAD.
It's a computer-alded dispateoh system.
So even Coday, you can lock back and know what call came

Are’?

im ak what

(L]

And you've confirmed that you received a call at

1t}

12:48 a.m. on the Z2Znd of January?

Po you keep track of kind of an idea of where tChe

7
Ak
H
I8y
[
I
=
‘O
[
[
[
Lk
=
iy
1=
Ck
i
I
1]
(11}
=
113
fit
T
1]
|
=

given time during
their shift?

et specifically. But we do know if they're out
patrelling or at the ocffice. And they call out when they
gz out semewhere.

Okay. Around that time =-- 1Z2:48 =-=- did you hawve Spearfish
gificers that were on duty?

I did. I had two on duty.

iy
&y
jor

Ckay. And do you khow whether they were at the cffice o

L

if they were cut patrelling?
They were cut in gars patrelling.

When that call came in at 12:43 a.m.; what did the caller

He said he needsd an ambulance and he gave me the address

that he was at.
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There was ne mentiscn of police?
Neo.

Did you attempt Te get more information from the saller?

Hew was that dene?

I asked him what was going on. e sald he would explain

when they got there. He wanted an ambulance and he wanted

them to come fast.

L 4]
=
it
x,
ik
in
1]

S¢ he didn't mentlon what? ¥You didn't Kneow 1
heart attack?

He.

You didn't have any informaticn at that point what kind of
eTergency s

Right.

g
[ W]
in

Were you able te have a complete conversatieon wikh t
peracn that was calling?

Ho.

Why was that?

He inirtislly stated that his phone was dead and it was on

the charger. He Cried to disconnect from me but then left

the line open and sc he had to go inte the other room,

(&}

MR. ROHL: T am geoing te cbject. That statement calls for
gpeculation. ©She deoesn't know what he was trying to do
with hiz phebhe.

THE COURT: Sustailned.
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(By Ms. Harwvey, continuing) Approximately how long did it
take for the first emergency persch to AXrive Cn SCeNe?
QOfficer Bradley was theare in abeout twe minutes. Two

minutes == two arnd a half minutes.

Did you leave that partienlar 911 call open?
I did.
And I den't know if evervbeody -- what dees it mean when I

gay "cpen™?

I stayed on the line ard listened.

How: long?

e nine minutes.,

Waz CLhere a reascrn == 15 that nermal? Was There a reason
you left it open Lor s¢ long?

I did because I couldn't == he couldn't tell me what was
going on with the patient, =2¢ I was trying to hear what
was golng on with the patient. Scometimes you can hear
pacple crying or yelling or...

Have you had an oppertunity teo review that particular BRIl

(]

all recermly?

B |

L [eEvie.

How long age did you review that?

T lizte

5

wd to 1t last night.
Laat night. And if I play that call, will you be able to

identify your wvolce as well a= the other individual on the
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Yes.

And when you —

MES. HARVEY: Your Honor, [ would ask for the oppertimity
to publish the 211 recording as well az the transcripts to

the Jury at this time,

=
Ll |

TEE COURY: All right. 2&re you cffering Exhibit
(By Ms. Harvey, continuing) Ms. Lelley, when you reviewed

4}

it last and vou confirmed that it's the same recording,

fa
..J
L
it
e

gt appeal te be a true and acourate deplction of the

211

R

Al

MR. ROHL: I hawve no objecticn te admissicn, Your Honor.
THE COURT: Ckay.
M5. BARVEY: I would ask to admit State's Exhibit 1, Your

Honor .

THE COURY: All right. State's Exhibit 1 will be

recelved.
(WHEFEUPON, State's Exhibit 1 was published to
the jury.)
M5, HAEVEY: Stcopping at six minutes, Yeour Hoper, Ior the

record.

(By Ms. Harvey, continuing) Can you explain -— we were
hearing some other volees in the background tewards the
end. <Can you explain what that was?

Qfficer Bradley arrived on =cene and was talking te the

caller. &nd, I beliewve, at the very end, the MAG unit was

APPELLANT'S APPENDIX 50
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If the qury listens pretty hard, they can hear what yon
heard?
Somatimes I can get a lirttle mere background nelss through
Yy hedadsec 1n my edar.
MR. ROHL: ©Ch, I understand. Okay.
I nave nobhing
THE COURT: Thank you.
Any redirect?

MS. HARVEY: Just brilefly.

- o = 1 = - 1 =T b o — ™ 3 1 = 1= e Bl
deti't recall the phone number, but I 4aig look it up in
cur system =nd it belonged to Dreau.

M=Z. HARVEY: WHothing Iurther, Your Homor. Thank you.

. ROHL: No furcher sxaminatiefn.

. HARVEY: Mhnd I would ask == just to make: zure that --

because I know there were several subpoenas ocut there ——

¥evsed te net have to raEurn.

T
)
nl
o
i
o
1
A
L
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it tock you te get to the address?

Yes. When I first heard it, I was actually in our
dewtitewn area. I was on East Huodson Street and it took me
approximately two minutes to get te the address.

And to give us an idea where, you know, gecdgraphically ——
scine businesses -- where 13 this addreas located?

Cver by Commen Tents or the roundabeut that is now in
Spearfish.

When you get there, what <id yeu do fipst?

When I first got there, 1 retriewved my medical bag. I
went to the sast dosr, wWhich would have led inte the
basement of the residence. I kneocked on that door.
Hobody answered, so I began to go arcund a carport on the
gcuth side te the west side of the house.

And were you able to gain entry inte the home from that
door?

Yes. When I get to the west side of the houze, I was met
by a4 male who surmoned me inside of the residence.,

And what did yenr find there?

I saw & female lying moticnless on the ground. I saw a
small amcunt of blocd near her upper arm. She was not
mowing; she was not breathing. She appeared to be
deceased.

Where in the home was she?

She was in the living room.

APPELLANT'S APPENDIX 52




[¥X]
o]
il

[

K

=

=K

(]

3 (5
ke L [ i

[ g
LN

And this would be a troe and acourate deplotion of what
the setip is in the living room?

¥Yos, it would.

And where was Destiny, 1f you can show usf?

Sc she was laying on the Iloor over here by the couch.
tIndicating:)

New, when you found the indiwildual, Destiny, layirng there,
what was your first resction?

My first reacticn was to figure out how many times she had
bean shot and then start providing medical aid teo her.
And that was dene?

Yes,

In general, what type of aid did you employ?

Because she was not breathing and she did not have a
pulse, I applied an AED to her chest, followed the
instructicns on the AED, Initially, 1t said "No shock
advised," so I started compressions.

Did you have any indication that CFR had been done prior
to you begirining it?

I was teld that it had been done.

Was there anything to the contrary when you were actually
starting your compressions?

Se when I started compressions, I could feel ribs or
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cartilage popping ondearneath my hands, which 1is

typically —— I fesl that the first Cime I do CPR 1f nobody
has dohe it previcusly.

New, up until you saw Destiny on the fleer, did you have
any informatien from dispateh or anywhere that there had
been a shocting?

Wot from dispatch, no.

While you were giwving aid to Destiny, were you ssking her
husband, Dreau Regers, any guestlicns?

Yez, I wa=.

What type of quesaticns?

I was getting the basic informatlcon, you know, who had
shet her, how many times, where was the gun at, where did
the shooter go.

And what infermation did Mr. Regerzs supply to you?

Mr. Rogers supplied infeormation that Donowan Derrek had
come over to the residence. There was something shout an
argument. He heard a loeud nolze ard Destiny fell to the
ground. At thar paint, Donowvan had lafr, and he called
911,

When you arrived, Destiny and Drezu wers the only cnes
presant #

iesg;

And when we're speaking of Dreay and the Defendant, the

individual that yeu had contackt with that day, de you see
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take that pleture?

And that was at the time, prebably, approximately, 1:00 in

What waa the reascn you were wantil:
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I knew the shell casing was a piece of evidence. Again, I
wanted te get a ploture of Lt in its urdisturbed area 20
we could figure out exactly where it was, baszed on the
carpet patterf.

ME. HRAEVEY: I &ask to admit Exhibit 5, Your Honor.

THE COURT: Any cbjectien?

ME. ROHL: No, Your Honor.

THE COURY: Exhibit S will be received.

(By Ma. Harvey, continuing) What can you tell us about the

3 _ -,

lecaticon of where the shell casing was Iound

8¢ the shell casing was found —— when I first cbhserved it,

it was on the carpet betwesn Destiny and a rovnd coffee

And is that == upcn review, i= that where it was when you

atitersed The home?

il

Sc, as I was reviewing my body cam foctage, I did discover
it had been on the rournd coffee table. Ouring the process

i attempting to resuscitate her and also Dreau moving
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arcund the area, it had fallen off the table and onte the
Tlocr.

Did you physically touch this shell sasing at any tima?
No, I didn't.

Did you ensure that anyone el=e s
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it
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K
+

maneuver it in any way:

Yea. I teld EMS several times to not meve the shell
caging while they were trying teo resuscitate Destiny.
And, finally, I handed you what's besen marked as State's
Fxhibit &. Can you identify State's Exhibit & for me.
Yag. Thie is a photo of Destiny that T took during the
resuscitaticn preocess,

And what all is depicted on that photo?

Sc in this photo, what is depicted is a LUCAS dewvice,
which is an autcmated CPR device that EMS ueges, an AED pad
that I placed on her upper chest. In addition, you can
gee an ebvicus wound en her right bicep area.

and this 1s a photograph, cnce again, that you teok in

these early morning hours?

Yesz, it i=.

MS. BARVEY: Ycur Hener, I ask to admit State's Exhibit 6.
THE COURT: Any objsction?

MR. ROHL: HNo, Your Honor.

THE COUURT: State’:z Exhibit € will be received.

By Ms. Harvey, contlinulng) At scme: polint, was Destiny
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THE COURT: All right. Thark yocu.

MS. HARVEY: And T would ask, a3 well, to have the
transcripts published to the jury at this time.
THE COURT: Any ckjectieon?
MR. ROHL: WNo, Your Henob.
THE COURT: FPlease procesd.
(WHEFEUFRON, State's Exhibit 2 was published to
the jury.)
MS. HARVEY: Just for the record, Your Honor, that was the

end: of State's Exhibit 2. Starting State's Exhibit 3.

4

THE COURY: Thank ycu.
(WHEREUPON, State's Exhibit 3 was published to
the jury.)
(By Ms. Harvey, centinuing) Officer, was that a fairly
accurate represencatien of the beginning of your dealings

ot thi e

L]

A

[}

Yes.

Afrer dropping the Defendant off at the police station,
what did you do next?

I returned to the residence and I was basically scene

gecurity. Making sure nobhody went in or out of the house.
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Yas.

L)

Is that an accurate =summation of what you testified to
Yas, ir 1s.

Okay. &And you did prepare a report; correct?

Yeas,
And in your report, you talk about what's called an AED
ugage report. Do you remember that?

Yes, I do.

Weuld you tell these folke what that ls.

8o our AED that you =2aw in the wideo, it's a newer model.
S¢ onoe I get it back to the station, it uploads te the
Stryker website. That 1=s the company. And then [ get the
usage report that shows, basically, the initial
information, heart rhythm, exactly what time I put the
pads on, ratic of CPR compressicns.

And you're even more apeclally trained inm that emergency
medical care trauma situation; right?

Right.

And se, essantially, in sum, and according Te your report,
you state, based con the report —— the AED report — you
ceonslude that Destiny had been shot around the time of the
911 call; correct?

iesg;

Okay. Yoo testified that after the videos we watched

coourred, you went back to the residence and did scens
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THE COURT: Mr. Rechl?®

ME. RBOHL: You know, There was one Th

YT
At m

RECROSS-EXAMINATION

You testifised that based off of your administration of

CPR, that you could tell Drean Rogers newver did tChat;
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you wersh't

THE COURT: Is this=s witness excused?

MS. HARVEY: We do reserve the right te pecall. There's

ancther lLssue we will be calling him later im the caze,
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—— it wWould be te the south.

And that's within the city limits of Spearfi=h?

Approximately what time did you go to that residence?
I arrived there at appreximately 052 hours.
Those of us who hate military time...
Abeut S0 minutes past midnight.
I sc£ill have to count on my Iingers every time.
And when you arrive, which —— what strest —— where did

U park your patrol wvehlicle?

[
o

0 Saint Jee.

1

Right in frent of Saint Joe.

And when yeu park on Saint Jee, where iz the house?
Obwvicusly, I assume you park ‘on the right side of the
road. Is it on the right or left side of the road?
Left side of the road.

L1

And were you advised or did you know where to respond?

[

We've been explained it's a duplex.
Mmi=hbimm .
Ware you explained where to respend wheh you got thera?

Tes. Officer Bradley advised me to 'ge to the rear

i

entrance of the home which wonld be the west—fasing =ide

ocf the house.
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Sherifrf's Office and we tock zome initial phates,

What is the reascon That that is done?
Just teo decument the conditlen of the subject while they

are at the hospital.
I'm geing to hand you what's besn marked as State's

-

Fxzhibit =.

i3

an you tell me what State's Exhibit % 1s.

I

That 1s a phote of Destiny's arm taken at the ER.
That is the condition that -- and what's more specifically
—— wWhy was the picture taken of the arm?

Becauuse tThat 15 where the wournd was at.

8¢ this is depicting the gunahot wound?

5

ed.
And is that 3 true ard accurate depictien of what that
woutd looked like wnile you wWers at the ERT

28, 1t 1s.

ME. HABVEY: Your Hener, I weuld ask to admit State's
Exhibit 2.

THE COURT: Any cbjection?

ME. ROHL: UNc chijecticn, Your Honcr.

THE COURT: Exhibit 2 will be received.

M3. HARVEY: Your Heoner, I wpuld ask at this time to play
Mr. Jurgensen's body cam wides., The first vides. And

publish the tranacripts to the jury at this time.
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Well, I want te& make sure that we don't get confuszed on

do iz we'll work throuagh

this. S0 I will —— what we'l

the transsripr. Okay?

el I'm i e go through £ s that I 1} lightmsd,
Ard I'm going te go through things tha highlightesd

YWould it be a fair characterization for me to say there
was ne dJdoubt in your mind whe Dreau Regers said did it
Who he sald did it?

Tea,

Ho.

WVery clear?

Yaz.

Unambigucus?

hat"s what he told us.

The ether thing I weuld like te seek your confirmaticn

about 12, sadly, in the caresrs that we have and you had,

=
kLY
(o5
i
fis
=
-
T
i

eme pretty nasty things; right?

Sure.

And we can get desensitized to things that it's sad to say
that we do. Things like what we sSaw 1n your video?

It's pessible.

rt
I
=
r&
:
I} ]
8
-
I
=
=
Hh
i
[
(W]
113

Dreall Rogers had jus And you
cbhserved him watching that; right?

Cerrest .

That 18 an incredibly trawmatic thing for a normal human
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I just wanted to make sure that we were clear that that's

at adsguate thing for me to characterize the seteinhg as.

T

air?

|r]

[

e
= i

The representcatlicn was made very shortly after == or al

i

f the statements that were made to you were made very

,-.
]
e
|._F
I-J
b

ter the 51

Hh

shertly a
Correct .
Atd so for all purposss, thi= is all close in proximity to
when everything happened?
Correact .

The subject matter of this case?
Correct.

Qkay. And sc Mr. Begets teld syou he, referring to Donovan
Darrek, keeps showing op and stuff; right?

iesg;

And, of course, you weren't inveslwved in the =ubsecuent

inwvestigation. But == 8¢ you're unfamiliar whether or not
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Ehal 13 3 corroboarated stakement?

At Chat peint, no, I was nict clear.

Ckay. And in reference te Mr. Derrek, he told you he went

ol

o Jail a few days age; right?

|_r

ha

(L)

s whak he told me.
And he menticned scmething that Mr. Derrek said. He used
the werd "alibki," didn't h=?
He did.
He sald, "Mr. LDerrek wanted me te be an aliki.™ That 1z a
peculiar word for him te say in that time, isn't it7
He tocld you that Mr. Derrek called him == him, being Dreau
Rogers —— earlier that night; right?
That"s what he told us.
When you arrived, he didn't hawve his pheone on him at that
ol B
I don't belisve =o.
hd he actually had to go be escorted back to the room to
get his phene off of the charger; right?
CHay.
Do you agree with that?
I den't remenber 1f he was or nst.
Did you hear that statement made on the video we watched?

I don't remember hearing it, I gques

1%

Ckay. You're not saying that that's not what happened,
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And then, subseguently, Deputy Merwin arcived?

Ard I bBelieve — wWould that bBe a Failr characterization of
everybody that seemed to be on scene?

Initially, weah.

Initially?

Teah.

Mr. Rogers said that he picked up that shell that was on

the fleor or the couch; right?
Correct.

nd that he set it on the coffee takle?

.

b

-

He set it down somewhere. T den't remember specifically
where he zaid.
Okay. That's falr. He teld you that hisz phone was dead

and he was running back and forth. 1It's on the charger in

Told you Mr. Derrek was shooting at him?
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1 circumstancez. Also; 1f we ternd to go a litkle too long
2 and vou need a break, let me krnow, and we'll take a bresk.
3 Thank wou.

4 Mz. Harvey?

] MSE. HARVEY: Thank you, Your Honor.

E We'll publish State's Exhibik 16,

7 I will warn there's no transcript for this videos. It
g ig one of the shorter ones.

& (WHEREUEPCHN, State's Exhibit 16 was published
11 ko the Jury.)

11 (WHEREUFCHN, State's Exhibit 16 was marked bw
12 the court reporter.)

131 @ (By Ma. Harvey, continuirg) Leaving that interview brings

14 ol Lo roughly 5:10 in the merning.. Can wou tell me what
15 was golng on with the lnvestigabicon at that time?

16| & At that point, I believe we were still coordinating the
17 SRT response and trying to figure cut how that was all
18 going to work out, =0 when the SRT was godng to arrive.

191 Q@ When the 3RT team did arrive, did you participate with

sl | & The enly thing I did is sab in their commardd vehicls, if

2 they had questionag about the 2ase or anything like that.
ol I did mot participate with anvthing that was golng on
29 Chere other than Just belng in the command center.

2R 0 Ard would that e on scenes?
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1|R Yez; yep. It's actoally, bazically, & bus. Biabk it was

2 parked in the driveway t¢ the trailer court.

ilQ@ 5o you, at some poinkt, had left the police department and
4 gong to Ehe area near where Mr. Derrek's residence was?l

5| A Ye=s.

ElQ And I'm sure that took some time?

| & Yesz, it dad.

8|2 Iz thers anyvthing =lse that happened that you participated
& in from the time of ending thie interview wntil Mr: Derrek
i1 was taken into custody?

11| & 1 gusss, at this point, that'e the conly thing that I gan

12 think af. We were, again, ccordinating with other
143 agencies and figquring cut how we were going to get him
14 into custody befors we moved on.

151 @ When yon saild you were in the command cenber, you were on
1E BoENEy but you weren't — did you ses when Mr. Derrek wae
I baken inbo custody?

12| A 1 did nok.

1%l @ Are you awars of, ultimately, when Donovan Derrek was

20 taken 1nmto custody by the SRT team?

sl R 1 kelieve it was around 5:00 in the morming.

221 Q@ Arnd what — what's the nsxt thing — so I assumed you were

23 notified that he was apprehendsd while you were 1n the
&4 commard center?

25| A Yes.
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1| @ Towards the 2nd of your inkerwview, did Mo, Derrsk zeem ko
2 have a different idea of why he might ke at the poliece
3 etation?

did,

J1 & Yes, b
51 @ How did that changs?

El]A He had acbkually —— once ke got to the police department;

7 the gqunshot residus kit was actually completed on haim by
g Boent: Eggers. 8o he knew that they collected qunshet
& residus frem his hands.

i1 When he was transported to the police department, the

11 deputy actually drove dewn Saint Joe and then turmed west
2 a1 Jackson Boulsvard — 2xcuse me — =zast on Jackson

I Boulevard towards the pelice department. And Dreau's

14 residenge i3 just a half block down. So he actually seen
E

14 palice tape arcund the residence.

16| @ So Saint Joe Street — cne of the main poads — 1 a half
T a kleck from the roads in question®

18| A AEpproximately.

181 Q@ Tid Mr. Derrsk try to provide you with any kind of proot

20 or anyvthing other than telling you that he was with this
21 abther genbleman?

22| A& He said that the cther gentleman's name was Alan Feddy and
ol he sald, "It'e all ooimg to be on my phonse." He said;

24 "The phone will hawve my lecation for the night.”™  And

25 ebtabed that e was with Alan during this timse frame that
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1 THE COURT: AZre we ready for the jurors?

2 MB. BROHL: Yesg; Your Honor.

3 M5. HARVEY: TYes, Your Honor.

4 THE CoURT: 211 right. Please bring in the jurocrs.

5 (WHEREUPCN, the jury entered the courtroom.)

THE COURT: Thank ywou. Flease be seated.

! Are bthe parties satiefied these are the jJurors you
H have chosen in this: cage!
A MB. ROHL: Yes;, Your Heonor.
1q MS. HARVEY: State 1=,
11 THE COURT: Thank vau.
12 Detectiwe, wou're still undsr cath.
13 Ha., !F-l!"-""-'_'_p A TNAY OO LIN0E .
14 MS. HARVEY: Thank you, Your Honor,
151 @ By Ms. Harvey, centimuirg) We just finished watching thes
1 E pecond 1nterview with Donowvan Derrek. After that was
17 =cl; I think shortly atter 11:00 that morning, whist

[
[

was your next course of ackticn?

18] A Mexk course of action was to actnally locate Alan. Alan

.\_.}' | r"._r‘f'.:..'l".-' '
21 Q Ard was tha Aorne?

23| 2 And did wou wislt with Mr. Beddy aboutb Denowvan Derrek's

L} 4 = - L]
"l shatermnts?
- ; .

i PR i
< h 128, WE ¥ K B
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1 the trawvel of the bullet from one zide of the body to ths
2 gther. HActually, hew it traveled through the kedy. Se

3 that's actually besn placed in the hole on sach side, so
4 Lhat vou get an idea about Erawel path.

31 @ And, finally, can you take a lonk at State's Exhibit 31,

E please?

718 Exhibait 31 1

Ehe same thing.. You just see-1t from the

g oppogite direction. fHo you ase it on the exit side of the
& body or where the bullet would have lodged, esasentially.
i1 Can everyone se= ckay?

11| @ Tharnk wvou.

12 Cther than the bullet, was there any other evidence
14 that you cellected during the autepsy and brought kack
14 with?

15l A The only other things we collected, [ keliewe, wers hair
16 ties and underwsar. & pair of underwsar aleo.

171 @ And Jjust bo state — obwviously; going back to the 22nd.

18 At socme point, did you make a determination and place the
15 Defendart under arrest?

201 A Yes, we did,

2l | @ Trid yeou have: another opporbunity te visit with Deonowvan
2 Derrek regarding his wversion «f what had happened?

2l R Yesy; I believe that was on the ZEth: Jammary ZBth:

Almoat a week later?

L
LS
w2

ZEl R Yes.
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212 Ckav. And so you were chviously in the room when I made
representations to this jury in opening statement; right?
J1 K %Y==,

31 @ And I told the jury I would prowe five thirgs; right?

,_
7
hel
=

i

S
112 Hot cbligated to prowe anything, but I teld them 1 would

g proie fiwve thingsi right?

-

=

—_—
==

o

Ckay. So for purposes of Erying to make thiz as elick as

11 possible, I wrote down — and I would Just like your
12 ronfirmation on that — the five things I =aid I would

I prowved rignt? So on Lhis plece of paper, [ wbcte Live

H
=)
W
+
i
H
i
fu
bh
iy
i
1
T
1
T
¥
o
V|
17
T

Bnd I'1lL juat — fiwve material facts; correct?

Fact nomber ame! The police broke the law; right?
1% That's rurkber one,

what this says. I'm not saying you agree teo that.

We'll talk absut: that, GOkay.

Dk

[y
e 2o ¥ o ¥ O ¥ o
=
)
il
q
J-

Mumber two: Police gave away — T called it material

25 evidense —— in my opening etatement: Gave away the phons;
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3l @ That's what 1 have written down thers, Fact number thres:
The police mishandled forensiz svidence. That's what I

] have writkten down?

s

=25 .

Fact number tour: Doncwvan Derrek's alibl 18 weak”

have material ocmissions

P
L
)
=
LR ]

© B OO M ©
=
%
:
H
E
i

15 that generally what I told these folks over here that I

2 would show them during this trial?

(-
p ]
]
i
all
+

141 @ ©Ckay. And so you spoke sbout the phons, of couree; that

15 wag gelzed from Mec. Derrek —— Donovan Derrsk — during the

-
[ ]
B2

Arid s before you eeized ik, law enforcement executed

15 what's called an affidawit; right?

]
+,

A far-as &

Al
i)
i
43
o
=
{1
..1
Ln]
oi
=
T
w0
o
i
Al

=S

X
e ® o »
1

What 1s an affidavit? Would vou tell Lhesse Tolks what
A Lhat means.

ZE| R An affidavit is basigally yvou'rs reguesting that the judge
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1 revview your probable cause —— your paperwork —— to approve
2 A search warrant for a specific item.

il@ I£ 1 put it dn a litkle different terms, it's a sworn

4 statement, Would that b= accurate?

S5l A Yes.

E You make that statement under cathy right?

g |
Lo
E

g Argl there was an affidavit in suppert of regquest for
& search warrant for the cell phone belonging te Donowan
14 Derrek; corrschk?

-
Lo T T
a
'y

Ckay. And within the contents of that sworn statement by
15 law enforcement, you explained to the judge why you want
1E to hawve accees to the phone; Tight?

17l R Yes. This would have been the one in Jun=. HNot ths

18 ariginal.
1% @ oh, geod point. We'll g=t to the ops in June. But that
20 happened Lwige; correct?

sl | R Yes, 1 dido't de the search warrant for the firsk ons.
2 digl the search warrant for the second one.

231 Q Detegtive Derby actually did the first one?

1A 1 keli=ve that's correct.

2h|l e Ckay. And so what did vyou pub in that sworn statement ae
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12:47 and changs, buok very zZlose to that; right?

Lz
o

Ckay. And so would you agree with me that information

=

Lhat could be provided to thesse folks over here as to
] Nonovan Derrek's exact location at that time iz material
£ cyidencs. 1n this case?

7 ME. HATVATR: I'm gorry.. Could wou szy that last parkt?
g didn't hear you. I'm serry.

8lQ (By Mr. Rohl, contimuing) Did you hear me?

10| & Yes; I would =ay it 15 material svidence.

11| @ 1 appreciate that. And would vou agree thab, under the

12 law, law enforcement is the custodian of evidence —
13 material svidence in & crime?

151 Q@ And you would agree that South Daketa law imposes that

1E duty on lawx eniorcement. to maintain sridenos setzed in
T conjunstion with an inveestigation; right?

13| A Ye=.
18] @ Ard so Donowvan Derrek’s phone was evidencos seized in
20 conqunetion with an investigaticn; right?

21 | & Again, ones it was originally taken, it was originally —

221 Q Ckav:. And; according to the law, law enfsrcement has a

24 legal duty not be return that property unless notice 13
25 given to the defendant; correct?
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That's what I'we learned recently, ves.

219 2Arnd s that law was broken, wasn't it?

ilA The oell phones werse — the o=ll phone was returned to
Donovan, wves.

510 Sdre. And that weould actuslly be 232-37-14, ceturn of

E propecty of wvictims seized as svidence; and then
7 Z33-37-15; notice to defendant ot esturny cight?
; f .

L
i

Tes,

BlQ 8o I hawe your permiesicn te put your initials under

[
=

number one then; right?

111 & Yes.
121 @ That is a fair thing that T just showsd thi=z jury right
14 here: correct?

15| @ Thank yeou.

16 There's another law I want to talk to you abgut. ne
17 it's in relation to something you testified on direct.

18 Arid youn said that ERT — ot what I kind of commonly refer
1 to as SWAT — was hrought in Lo apprehend Mr. Derrek;

20 right?

221Q@ Ard that was done, if 1 rememher correctly, for the
ol protection of Mr. Derrek's children or at: least ons of the
249 reagoeng; right?

ZElR Yes, that would Be one of the reascene.
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MR. ROHL: I am an Bl—year—-old man stuck in a 3B-year-old

2 Eody .

il@ (By Mr. Rohl, contimuwing] 8o while we're getting that up,

d I am going to hand you more doouments., Because the
] transaction of the phone coming and going from Rapid City
E to tEhe EBpearfish Police Department 1= all docurented;

7 right?

L
i

Tes,

5

BlQ We're going te talk about thoee decumenta. Ckay?

going to band woo what iz marked "Rogers 275" YTou

[
=

£l testified that when an extraction attempt ogeours, a report
14 is generated with it; correct?

13| A& Yes.

141 @ And that i= the reporti right?

15| A& This is on= of the reports, yes.

16 @ And, specitically, that is the report asgoslated waith i1tem
5 21y right?

12| A [(Perusee document.) Yes, 1t 1E.

Danovan's phone?

Yes, that'a correct.

L.
= -

Ardl so "Bogere 223," which has been publighed for the jury

L

— doee that look like the same documsnt that I handed you
23 an the eband?
A4l A ez,

Zh| e Ckay. The only differense iz [ have bwy phones
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1 City Police Department back to us.
2| @ Ard dess it appear to be a trae and accurate copy?
il A Appears to be, yes
d1e Ckay. LI'm going to take this back from you, Jjust sc [ can
] agk Mz, Glanzer to publigh Bates stamp 371, pleass.
E Okay, The only difference between the document that I
7 handed you and the one on bhe ecreen 18 I made highlighte
q an thie dogumenty: right ?
Bl A Yesz.
100 g 2nd T highlighted the mete cell phone XTPRZ005; right?
111 & Yea.
121 @ which is the =ame — which is the same phones that was
13 gent to Rapid Qity eoriginally; right?
1418 I kelicws gz,
151 @ 2Amd the same thing with regard ko that one right there;
1E correck’
17| R Yes. They're labeled differently, but, wee.
18| @ Ard so that was returned to the Spearfish Police
1% Department on Febrnary 1, 2022, Unambiguously undisputed;
20 right?
2l A Tesz,
22l @ Ckayv. BAnd with regard to the deocurentation with the
ol phones; wou received these two extrasbion reports;
24 Ata ) ol =Tad ekl
25 | A Yes, correct.
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MR. ROHL: &Rnd so, M=,

iy

I am going bo hawe you

[l
—
I
n
=
|
-

paklish 375 for me.
(By Mr. Rohl, contirmuing] Ckay. This is item 21, which
corresponds with the property inventory receipt we just

looked at; right?

=5

0]

This 1e Doncwan Derrek's phons; cight?
Yes, correct.
The phone he told wou in ewery. gingle interview exoneratee

him from responsibility; right?

iBy Mr. Bohl, continuingl We geb Lo pee Lhe sxaminer'e
name; right?

L=

Detective Almeida,. The date that he tried to perform the

exam, whichh 1 Jamary 26, 20277 right?

Ard the software tool used for the report; right? Which

Arel 1in the notes, what does 1t say there?

It saye the phone was net supported for logk hypass.
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21 Q@ And we agreed that ig material evidence; right?

41 @ 2And we can agres that had that dooument bsen looked ab, ik

] would hawe besn known that there was no examination

,_
&
Id
o

d; cight?

ol et

=

§=1]

o

Whose responsibility was 1t to lock ak that?

Epsentially, mins.

L=

[
=

Okay. The next thimg that have up —

11 MB. ROHL: You can take that down, Jodi. Thank you.

b
©

(By Mr. Rohl, contirmuing] Detective Hofmann, one and bwo

[}
p ]

really play off of one amnother. Fair?

14l A Ye=s.

151 Q@ The differsence 13 mumber one aleo ingludes the mandatory
1E reporter law?

171 R TYes,

18| @ But can we agres that numkber two, as I represented to the

18 jury 1n openirtg statersent — 1 can putb your initials

20 there?

2l | A 1 gave the phone back, yes.

221 Q@ HNow, with regard to numker three; we haven't had a chance
ol Lo oget- inbe that 1o much detail wvet or; at lesast, 1

29 haven't with the Jury: right?

K L T
ZEl R 128,
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Ehak?

2| A& Probkakly, ves.

Lz
o

Ckay. That's fair. 1 will do that.

4 Do vou remerber tEhe lesngth of the encounter that

] Mr. Beddy initially indicated to youl

E|A I — vou know, I don't know for sure. I thought it was

7 11:50 to 1:20 was the time frame or thereabouts.

41Q Well, I think it was after the secend bEime.

But the first

& time that you interviewsd him, it wae spproximately 40 ta

i1 50 minutes; right?

11l A 1 would have to go back and look. I dono't

kriow.

121 @ Ard when we go back and look at all of these other prior

13 anpcounters, based off of the text meeszage,
14 sencounter was 40 to 50 minutes; right?

15| A& Again; I haven't ssen those. I den't know.

every other

16| @ #And sc the distancse from Dreau Rogere's residence to Alan

T Feddy's is a little over a milsf right?
18| A AEpproximately, wyea.

Ard it would be azbout a five or siz-miruts

[
[ o R &
I-\.

b

drive;y right?

&l Ard s¢ by virtue of that 1:3dd a.m. picture, there 1F

2 nothing that precludes Mr. Derrek, from a forensic

ol perspectbive; Irom-heing at Drsan Bogers's at 1215485 rights
291 A The information we were going off of alse was statements,
25 Stabements by Alan Reddy that e was at the residence with
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1 him.

21Q FRight. I appreciate vou telling me that.

3 Fart of what this jury has to rely on in order to get
4 to the Btate's alibi is reliance on Donovan Derrek and

] Blan Reddy. You gotbta trust what they =aid; right?

ElA In parct.

12 In part. But there i= nothing foremneically that shows

g Daneovan Derrek was not here at that time; right?

& Aogain, the cnly thing that would be would be the lacation
i1 data off the phones, 1 beliewve, or from the phenes.

11 There 1F no lecation data frem Mr. Derrek's phone, bedause
12 yol quys gawe it back to him without protecting that

intoermation?

14 W=ll, 1 beliewve that was actually — I don't know if it

15 wag Google. Bub, agsin: that 18 gearg Lo e scwmething

1E that Liesutenant Smaith — now Lisutenant Smikth — wall have
% o answst,

18 Have you locked at that report?® That COR report that

15 vou're talking about.

I have,

e information

Yeg, there 1
Ihe report ©

25 MR. ROHL: I

Ckay. [ appreciate

youl bearing with me. There's a

right.:

o
o

hat you logked at —

f I may have permiesion to approach, Judgs?
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1| g AErnd; of course, that's anokher factor that haz to be
2 congldered when we're trying to parse out what happened;

L
L]
W]
H
H
i
]
=+
1

31 @ And s¢, of course, you know, when Mr. Derrek'e test was

E sent to bEhe lab for examination, there was no indicaticns
7 of what T'11 oall mishandling of svidence at that kims;

q right?

Bl A Correct.

10 @ It wasn't until youo got the teskts back that that bBecams
11 worthy of inwvestigation; right?
121 A Omce we got the results back, we —— yes. That would ke

13 aorrect.

14| @ Because th

mn

resulte conflict with your casep right?

15l A We didn't expect that he would have cunshot residus on has
1 E hands — Donowvan.

17| @ Becauses that would indicate that he was at Drean's house?
18 MS. HABVEY: Objection. <Calle for speculation.

15 THE COURT: Sustained.

e

201 @ By Mr., Fohl, contimuingl What the Government 15 going to

&1 present this jury with, as far as evidencs 15 conosrned,
2 i that the cunshet residus placed on Denovan's hands wae
ol done unintentionally during bhis apprehensiony:  ls that

29 fair?

25l R Thak's Eair.
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Erd 2o whether or nok Donowvan had gunshet residue om his

B

hands if material evidence in this case toe; right?

That'z why vou did ik; cight?

That's why we originally took the gqunshot residue or did

Ard 3o we can; of courae, agees bhat it wapn't Dreau's
fanlt that gunshet residus tests with relation teo Donowvan
were tampered, according to the Gowvernment; correct?

M5. HARVEY: Obdection. Misleading thes witness on the
tacts; Your Heonor.

THE COURT: Cwarruled,

THE WITHESS: One more time, please. I'm serry.

(By Mr. Rohl, contirmuing] It was a bad gquesbtion. You, of

courge, let me know when 1 ask a bad ons. 1'11 be more

Law enforcerent’s chligaticon is to secure the scene
ard secure the evidence; correct?
L8 .

sunshet resichie is evidencer Sorrect?

185, 1L 18.

Gunshet residue evidence and the appearance or lack
Lherecf or exisbence or lack therecf on Mr. Derrek's hands
1e evidence in thig caser forrect?

Vs
F o e
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Ard so with relation to the gunshet residue on

Mr. Derrsek's hands — that was misharndled forenesic
svigenos; oorrect?

M5, HARVEY: Objection. Assumes facte not in ewvidence.
THE COURT: Owverruled.

S0 — amd, again, I wasn't there for him being taken inte

v information I have is the results.

But ence the resulbte came back, you knew that you needed
to figure cut a way to try to make this fit within your
cage; right? PBecauee 1t ie your case?

It e my case.

Erd s¢ you had to try te figure out how or why cunshot
regidue could get on his hande that didn't incriminate
Donovan; rights

Had to ftryv to determine — yeg, why e's gob gunshat
regldue on hie hande.

Amgl 50 che Government's pasition —— Your poslitlon te the

jury is bthat that residus got-pub on Ehers — put on
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addscd, about thiz case. MHething., That'sz my responze.

2 THE COURT: &ll right. Iet's gt to your metion teo
| dismiss.
| MR, BOHL: Onderstood, Your Hanoe,

5 I will gsimply rely on the contents of my brief, Thank

! End I'm sorry that I got passionate. There's no place

piE]
S
b
—
o1
—

tat. I Jjust want=l to make a1 record in relation Lo
& the factual allegations that were mades,

10 THE COURT: All lawyers are passionatsa,

11 Mr. Hziwvala, responss?

12 MR. HAIVALA: TI'll juet simply say I zan't read the man's
1.3 mingd. He sent me an email saying he had the reports.

14 okay: B0 I ecan't r=ad what bhe's telling to me.

15 Eecond, Lo =ay that this requirersnt of dismissal -at
16 this stage, T sincerely disagree, The State has provided

i tons and tone of i1nformation.
13 Based upon the email I recsived by Mr. Behl, I assumed

15 he had the eeports -of SET Tony Harrlsot.

20 So I Think 1t's misplaced what the —— 1in opder Ts,
21 numbsr one, grant a2 mistrial, you have to show that
oy

23 there's prejudics. I den't think thers's any prejudice
23 hers to begin with.
24 I looked at the 2RT reports that cams in yesterday.

&5 Therd Was nothing in Chers that I saw — and I understand

Filed: 3/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086
APPELLANT'S APPENDIX BS



1 ibk's my side of the skrest — that showsed that he had not

2 Jotten any infermation that was — that he had been

i premdiced.

4 All of those EBT reportes are bagically people whe

5 talked akbout standing by the BeapTat and — which 1s the

E big aszault machine — or sstting up 2 perimeter. I know

! vou read them.

3 The only perscn whe peally had hands—n experiense

& with Mr. Donowvan Derrek that day was Chad Sayles; who was
10 testifyving yesterday.
11 Sz I kake izsns, if thers was any prejudice. I don't
12 think mistrial was apprepriate and I certainly don't think
1.3 dismissal 15 apprepriate either.
14 I pafer Court and counsel Lo Sbats v dndsrson
15 Wherein to justify a mistrial, therfe has te be an astual
16 showing of prejudice. I don't thirnk there was a showing
i of preindice.

13 And, kv the way, he teleased Mr. Harriscn from the
15 subposta. [ did not £=ll Mr. Harcrlson to tey to 9o talk
20 him eut of 1€, I Cried Co accommodaCe The defense, They
21 didan't want to do 1ti T understand. I'm fine wath that.
23 But he subpoenzed Mr, Harrisen, head of 2RT, Telle me
23 he knew aboub Mr. Harrison, which he's admitt=d, Hs
24 feleased him from the subpostia.  The State didn't tel1 him
25 to da that.
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1 Thark wou.
2 THE COURT: Thank you.
3 I didn't read the meticn as a moticn for a mistrial.
4 I read it as & motion to dismiss. Based of three things,
5 which I'11 kind of intertwins.
E Cne 15, originally, when law enforcement allowed
! Donovan Derrek to go to the jail amd talk — atbempt ko
3 balk to Mec: Bogers. That — we had a hearing on that.
& Ther= was a mobion te suppeess fileds. I granted that
10 motletr To suppress, Ard I'11 get back to that 1n:a
11 minute.
12 The segend ig the SWAT reports.. I find that the State
1.3 did noet have those reportsy ths Defendant <did not have
14 those reports.
15 Teoterpday,; ME. Haivala; as an ofificer of the ooart,
16 gaid "I don't have them sither.® I believe him. Hs
17 didn't have them. I keliewve Mr. REghl didn't hawve them.
13 There were i-zome pages of infoermabicn that was provided
15 yvesberday,
20 My, Bobl mads s-motlon Lor s mistrlial based vpon
21 failure to comply with discovery; that there could have
23 been Brady material in these reperts. 1 am not geing o
23 Judgs whether or nob Lhers was or wasn't, because we have
24 arn officer of the stand that Mc. Eohl hags the opportunity
25 Lo oross—axamine,
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1 Howewvar, I did allow — we zadjsurned at — 1 forgek —
2 10:00. And I gave Mr. Roehl the test ¢f the day te get the
i reports and to go throwgh them.
4 Thoge webs emailsd to me yvesterday. I ceviewed them
5 all. And =5 T think that grounds for 4 misteial, basad
E upon lack of discewery, has been cured by the cpportunaty
! to leock at all of the infermation and questicn the witness
3 cr call a vwitnese, bagsed upon that information.
& The thitd 1s DPonovan Derrek's phones It's clear, as
10 the State's witnesses testlifled; that his phone was
11 material svidsnce in this case. It was seized, pursuant
12 to a gearch warrankt, and he was — Mr. Derrek aprarently
13 gave law enforcement the password. They sent 1t teo [QAC,
14 The report ocame back. The r=port wasti't read for a nuanier
15 of wmotths in The interim. They gave My, Derrek his phone
16 back. Thought it had beesn downleocaded, buk it wasn't.
i That war clearly a mistake. Clearly, I am gesing to say
13 negligent on behalf of law enforcsment .
15 S thean after they figure out — aiter they review the
20 ICAC paport and find out 1T's oot downloaded, they Try To
21 get the phone back. Of course, 1t's gone. Therae's new
23 phenss. They dumped these. Sent theose to ICAC, That
23 information was gones.
24 I don't find that that is bad faith on behalf of law
&5 enforcemant . I £in0d 1t is mefligent, dlearly.
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fnd the officer admittecd. ®*That 135 onome,® he said.

2 And; unfertunately, it ig on him.

il

Howsver — and then you have to taks all three,

4 b=cause I think that's what Me. Bohl is getting at.

5 Tou've. dgot the original issue, which I suppresssd the

E di scovery issue, which we dealk with yesterday, and then

/ the phone lasue,

fi]

Well, the phone issue has been in existense sinces Juns
& of 2022 or so. We kbew, at least at that point, that the

10 Fhane Was not downloaded ever though it's material

11 evidanoe .

we've had abt least over a year and a half nhow to

1.3 deal with that issus. IE was oewsr brought up prier Lo

14 dismizss. It's brought up, basically, after ocur f1rst week

15 of trial.

16 So I do not find that that is grounds to dismiss this

1 4 case or at least the murder charges: CTount. I and II or IA.
13 And =0 I am g@ing to deny the nmoticn to diemizss.

15 MB. HAIWALR: Your Honor, may 1 cespectfully oorrect the
Z0 Court?

21 THE COURT: Go ahead.

24 MR. HAIVALA: It's the data, not the phone.

e THE COURT: Well, I understamd. The download informaticn
24 aff the phote.

z5 MR. HAIVALR: 2And the reason I cdorract 1t 18 not te he
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questions to =scmecne elze?

21 & TYeB, 5ir-

As far as your unddsrstanding of what the data

i
-

)

=
B
kel

4 ghowe, are you comfocbables talking about that?
SlA Rs Lar as what the data provided and what it showeds
Bl Q EBRight. Can I ask you questions asbouk what your

; understanding 1s 2 1t?

+

FlHR Oh, that will have to g9¢ fTe the person who ingested that
& data to give us the report.

101 Q@ Tkay., Have you looked at the reportT

b
.l;ﬂ-
%]
=
_:l‘.
a1
o
=
=
o
s
Hy
=
]
1
[
T
]
T
£y

|
r
| 4
o1
=

D

il
(]

14 THE COURT: Thank wou.

15 Me. Haivala?

16 REDIRECT EXAMTIHATION

17| BY MR. HAIVALA:

131 @ 2o, as [ understand it — ae I upderstand it, Officsr,
15 baged on cross-edamit@atbion, are there two ways vou get
20 logation data- oL phones and call TowersT

21| A Therse's many different ways you can get locational daks.
24 All I can tell wou is CDR ig one of those waye.

23|l R Skay. What are gome other wave of doing ig?

24 | A Other way is you <an use. an acbual physicsal devies might

&5 have gsomeg data in thers to provide you. Thers g & dhan

=
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2] Q@ You angwersd my question.

il R Ckay.

. Q ||.'{'|||I"| b 114

5 Tha South Dakokba Foarensic ILabaratory contactead wald ta
E 1o these tests; fair?

A Yep. TYTes, they did.

31 Q They sent ¥ou these two exhibits that are in front of you
& thers and said, "We want you to ron tests ob Chiso"

10 Right?
11| A That's correct.

121 Q@ 2and go vou did that) correct?

131 R TYes.
141 Q@ And this 1s the report right here that was generated as a
15 Fesults
16| A Tes.

17 MR. ROHL: Okay, And se — Jedi, will you screll down 3
14 lithle it
121 Q¢ By Me. Bohl, contimoimg) It says "Particles of gqunshot
20 Fesldus ware ldantified on the left hands of Dreay Rogeks.
21 Zunshot residus can be deposited on the =skin by

22 discharging a firearm, being near a firearm, or ecming in
23 direct ceonbtact with an ¢llect or persen or transferring
24 qunshot residoe." Correct?

Zh 1A That 1g dorrect,
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I am.

2] Q And ageording te the Eansas City Crime Labk's missicn

il

statement, your goal is to provide testimony for both th

4 prosecution and the defense; cight?

SlA Tos, I'm hats on Behalf of the Court. hat 18 ferrsab,

ElQ The sxact statement 1z expert kestimony 15 provided 1n oa

! dlEﬂlFl!nES to ald the Preascutleon and delenss of Crimin

fi]

defendants; right?

2l R TYes,

101 Q@ The preagense of gunshot residus, 1L vou kKoow, on Dengwvan
11 Cerrek could indicate that he was around a2 gun Ehat was

12 shekt or that he shot 1

+
4
i)
L i
H
k1Y
ql
pa-s

13|k That 15 gng of the — I'm sorry — two of the three
14 goenarios:  That's correct.
151 Q@ Tkay. II the Covernment arques — 1if — that Demewan

16 Cerrek's gunshok residus tests were transfarred — or wa

%} the result of the third cenclusion — are wou still with
13 3
151 & Yes.

20319 That would mean, durlpg The collestion, 1o wag

21 contaminatedy corcect?

22| A A= far as coming in contact with anpother ohject or
23 surface?

241 Q@ Correct.

ZE1 A Teg, That would bBa a form of contamimation that Donswan

=

al
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THE WITHESS: Ztand up?

MR. ROHL: Yes, please do.

tBy Mr. Bohl, continuireg) Same questicon. Is that a olsan
Jlonre?

I do sea fame materlal on the glave,

Tkay. And, specifically, 1f we lock down on the

qur-t-harv.fJ gorner, there seems to be a Powdary substance

—
LK
1y
1

|

|
=
ik
I.I
i

g=o what you're pointirsy cut Chers, ves.
Dkay, And so the ruleg and procdeduras manual says Lt
should be handled with clean glowves; righk?

What rules and precedurss mamual?

Well; the Bapid City Eolice Department ——

Teabh: Handling with olean gloves makes sense, weal.

Jhay. Bo can We agres there'sz moere forensio evidense sent
ir for testing to handle the dirty gloves?

Yeah, whatever is on thers.

ME. BOHL: Jodi, cogald you pull up 6381 for me.

iBy Mr. Bohl, continuimg 2o lmags €81 — that's a plcture

of Ehe plstel right im front of vou Cherey oorrach?

tBy Me. Bohl, contingirg Wouold it be fair for me Lo

characterice that bBullet as a pless of materiial evlidencs?
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And that "

il

right.?

And; a3

Tes,

Ard the purpose

14 cregs-contamina
IREH I wonld agree,

]

CAN We agres bh

over his house?

Tt waild b

o » © B
T
Lo

Tl

1vala had vou testify about;

1r, @an wa agrese thosa glavas tha

5f clean gloves iz ko awvoid what's zalled
ticni right?

VeI -

at Dreaw Bogers's DHA 1s golng o be all

SEEUMm= 1T woulc, ye3n,

= ; 1ght?

=i

=
i e

impertant changs gloves; ¢

real cuick, Bgent

21 MR. ROHL: I have no further questions, Your Honor.
23 THE COURT: Thank you.

Mr. Haivalat

24 ME. HAIVALA: 2 couple questions,

25 Deoyen mind If T uge your exhibits?
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THE COURT: Okay

o Fine. Let's bring in the jury.

{WHEREUFON, the Jureksz entsred the courtrcom.}

THE COURT: Are

hawre vhasen

bobh mides matisfied th=se are the Jurors

THE COURT: Gtate may fall 1ts next witness.

MR .

- - - el W | LR g el gt |
AT WOl ALl ol Tl BTy

SEAN EENNEDY,

having been first duly sworm,

Pastified 52 follows:

HATVALR :

Lol O el o I i

oo MorTlng.

B

how lang havs

DIRECT EXAMINATION

We'te in an cold courtroom. Het wvery pet up

nama for Che reoord, please.
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For about sight and 3 half vyears.

And as far as edugation, how far did you

And what college did you go tod

HOKQ O OF o W

E Angeles.

M2 You're a Trojan?

a0
=

I was:

[ graduated from college with a bachelor®:

70 1n collsge?

.1,&":“_&:._

[ went to Universifty of Ssuthern Califermia in Los

210 Okay, How were vou enmployed pricr to beinga spedsial

14 acgent, for the FBIT

11| & Just pricr to joining the FEI;, I worked for a company

12 called Bede Technelogy. For Bode, I worked as a

13 conbracboer ak the FBEI lak in & unit callsd Terrorist

14 Explosive Devics Analytical Center.

15| @ wWe're going Lo ke talking a leb of big words hers,

16 Iet me ask wou thiz, Your college degree — what was

it 1n?
131 & It was in biomedical enginsesring.

121 Q@ S0 ars ywou an englnesr’y

ZIl A I have:a dogres 10 ebdgiheselrnd. I'ma gpeclal agent. '

21 not an

i
il

OJinasr.

221 Q@ Okay. Whers are you employed now?

24 o what we call CAST. As part of CAST, I

&5 primacy rasponsibilities.,

1| A CTurrently, I am part of the Cellular Analysis Survey Team

hawe Chires
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ard robberies:

2|2 5o let me ask yow thig: What is historical =2ll site

i analysis?

gl R In the most basic teoms, historical eo=l1l site analyesls 1s
5 determining the denekal location of a phota At a given

E date and Eims.

1@ And what i1e the purpese of the cell site analysis?

a0
=

The purpese of it 1If bo determine the gensral location of

& a phone &5 1C relates to soiee Cype of incident:s a

10 homdsldes, @arjacking. Really, any type of case whers you
11 wank to know where a phene was locabted when an incident
1d CoSUrEed.

13 @ As & part of CAST: have vou received any specialized
14 Crainity regarding phornes;, Cechhology, or historical ecell

15 sitany

171 ¢ 2nd please explain the training you received.

121 A To kecoms a rember of CRIT, you go through around seven

15 weeks of Craining that takes approximataly two years Lo

20 conplets: The Cirst week of that training 1s what we oall
21 cur CEST basic class. We are introduced bo =all detail

23 records, tower liste, and mapping software fer the first
23 Lime,

24 The @all detall records are what make vour phoons go.
&5 It has the dates and Cimas Lor phare dalls and text
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1| A TIf your phone 1s con, btiming advance data is constantly
2 being generakted for it. The problem with timing advange
| data is it's very wolumineus. It might ocour every 30
4 geconds to a minots. And phobe cotpani=s havs Lo manage
5 that data.
E In ths case of Verizon, they have — their biming
! advanced data 15 enly maintained for seven dave.
3 This s=ar<h warrant that I received the data for was
& esponded Co after the geveln—day window, &S0 a let of the
10 data [rom Verlizon wasz 1ost.,
11 The data that was shown here iz specific to what's
12 called dropped calls. Verizon will keep their dropped
1.3 calls for lenger in their network: They maintain that
14 data for 30 days.
15 When the search warrant was esponded to was within
16 that 30-day window, which is why we have the timing
17 adranced data shown here.
13 If it was repponded Lo in the seven—day wirglow ——
15 assumiitiy Che phone was stlll on durling this entiee Cimes
Z0 frame — Chere would be a lot more data than what 1g shown
21 hers: Yeu should see 1t probably swvery mimats.
22]1Q ©kay. BEeo we understand the slide. You mentioned — it
23 looks to me there's a gap 1n time and the cell phons not
24 b=ing uged. Am 1 correct?
Zh| A That 1z éofrect, From 10:47 oan the 21st to 1145 4n the
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1 2Znd, there 18 no timirng advance dakas or cell towering
2 gector infermatidn that helpe uz locate the phone.

ilQ S the persen wasn't using LEhe phone?

J| & From what 1 can tell, there wasn't Usage on the phone. 1

5 can't say the person wasn't sorolling through their

E conkacts, going through photos, butk Ehere wasn't any calls
! generated,

2l Q@ 2till, the phote 15 generatirg a gignal to the csll towel;
& am I correct?

101A I it's on, 1t would have beeh comminicatiteg Wwith the osll
11 tower. But berause the search warrant was deme after the
12 geven—day retenticn window for thie type of data from

1.3 Verizen, wedon't have all of Ehat data.

141 Q@ <kay: S0 I'm olear, ywoul have aft oplnlon as to Che

15 logation of the Denowvan phone betvean 1721, 10:18 puom.,
16 apd 1522, 1:5%2 a.m. Ard that's the location of the phone?

17| & That's a little broad. T would expect the phone te be

14 somewhers in thoge arce betwsen 10:18 and 10:47 p.m. And
15 then again betwesn 1:45 and L:52 aume I can't tell you
20 whera the phone i1z located between 10:47 pom. and

21 1:45 a.m. There's no ackiwvity that I could map to give
23 you an epinion absut the locatien of the phens during the
23 time frame.

2410 Okay. Go Lo the next slide, please,

z5 Mrat's this slide of 7
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1 So 1f vou type in a cods inte your phone —— 1f you

2 tried to type in the phens mmber to the White House and

i you hit ®send,® if it gtarte ringing, that call will — 1f
4 connecsts. But if weu typed in "8tar, 1, 2; 3, 4; pound, "
5 it's Just dgelng Lo — Yol kit the green button and seand

E 1t, it's Jusk going to make the noise like the phons

! doesn't connest,; kecause that's not aztually a phene

3 number vou SGan dial. That's kind of what's eourring

& here

1019 Well, lst's do Chat. I am Joibdg Lo Googls "star 2, 1
11 call."™ Dkay?
121 & Dkay.

13|l @ And; essentially, what infocrmabicn doss 1t gensrate?

141 A The firset result 1s from Foobes.ocom: It says "Can <alling
15 BLar;, Pound, 'Z; 1, Pourdd rewvesl an FBI phona Wirs tapr"

16| Q@ That's really interesting, i=n't it?

17| & There's a let of intsresting things on the internet. 1
14 don't think that actually would do anything for you.

131 g But that's the nomber that Donovan Derrek called at

20 1:45 a.m., wWasgh't 1t7

211A I don't recsll the exact nmumber:. Bubk I recall a bunch of

23 gervice-typs codes dialed in there. If you want te see
e Lhe exact number, I'd hawve Lo lock ab fthe call detail
24 Fecnrds.

019 ABnd yvou're familiar with mobile deviece examlnatlobs;
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1 Again, I den't have any timing advance daka oy any
2 call detail records indicating where that phene was
3 located.
4 But baped on the Cext message content, io my oplniai,
5 having reviewed hubdeeds — indesds of phonegs lecking at
E text message content, I khink khe phone 13 likely at 311
! wang Lane, because I was teold that is actually where the
3 persan e wag texting liwed:
& And the natures.of thelr conversations theowglhout the
10 day are wery sexual in fmaturs, And Chen he gerds a
11 meszage ak 1:42 a.m. =aying "Thank vou" and ceferring ko
12 gomething sexual in nature.

-
i

13l e &0 as I undsretand your bestimony then, at. 12197, you

14 beliewe that's whers Che phone 15 Located?

15| A Rgain; T don't know exactly whers 1t's lacated. Based on
16 the text message content, I would assume he's with the

FEIsaN he was Cexting —

13 ME. BOHL: I den't think that iz a scientific opindioen,
15 Your Hornoro.
Z0 THE COURT: Owerruled.

211Q@ By Mc. Haivala, contiruing) To be clear, vou're talking
23 about the Denovan Derrsk phons?

Zi|A Yes, I'm referring to the Donovan Derrek phons. But,

24 again, I don't hawe lodatieon data orf timing advance dats
&5 to give you Chat oplnian.
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I was in the preszence of M. Eeddy when be went to that

2 information — the detail page.
il Q@ Okay. And what did that detail page show as Lo when that
4 plobure wae taken?

SlA The pléturd — 1T shows Che pleture was taketi Janlary 22,

E 2022, at 1323 a.m.
! MR. POHL: I have no objection. Thank you,

1]
o

1By Mz, Harwvey, <ontinuing) Zir, I'm handing yvou what's

& been marked as State's BExhibit 635 Can you fell me what
10 is depisted in Stite's Exhibkit b37

11| & Digitzl messages from a conversaticon bebtwesn RAlan Reddy

And;. ohoe agaln;

-3
)
i
P
1,
&1
kg
0
[iu]
._'F,
—
T
:'[.
oy
i
hut
-+
c
i
A

Thess are pletiures [ took of Mr. Reddy's phiche.

are depicted onthe mossages?

[ -}

i
oo PO
B

B

£

B

T

L

=

143

oy

i and it save "vesterdav." There's three messages. Below
13 thatb,; there is the time of 11:533 p.m. with "yepberday”
15 next to that. And thean yvou go down Chres mooe messages
Z0 and then chere's a Time of 1:42 a.m. 14Z,

211 @ How, remind uz again what date you were speaking with
22 Mr. FReddy.

21| A The date was January 22, 2022,

2410 8o wheti the phenes says "yvesterday, " what date would those

&5 ressagas Have &oalrred’

At the wery top of the page, therse's a btime of 11:27 p.m.
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ElA I'm not dawars of that.

at. approximately 10:3

Bl Q@ How about a kext message from Donovan Derrek to Dreau

! Roger

b}

3 speak face to fage ASAP"Y
['m ot awars of that,

That would be relevant, though, wouldn't

It would.

=R 2

Okay. In relation te Dreau

14 adgresslvely ;s right?

15| A Correct.

16| Q@ &nd, guots, "Hanted to fight" or some derivative of that

17| & Correct.

13 ME. BOHL: I den't have anyvthing further,

at 10:45 or 10:50 pums saying, queker "We need to

187

B afoount of what ocourred

1

foar Honer .

15 THE COURT: Thank wouy; Detectise. TYou may step down.

Zi Ms. HAEVEY: Your Hooory, 13 Che Deteotiws

21 MR. ROHL: I can't =ay that: T =an't exousze haim yeb.

THE COURT: H='s sxcussl for now.

axosad]

Lo |

24 MR. BOHL: You'te certalnly allewsd to l=ave the

z5 i ) T (9

13 consistently, he stated Donovan [Derrek came into his houss
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Zan you tell me 1f you — and 1f vou nesd your records ko

o

2 refresh your memery — how many phones or electrenis

3 devices wonuld be a Debiter way to gay — did they drop off?

gl AR I eollected, I beliewve, 1l itens of evidence amd they

5 varied from esell phongg Lo taklets to EIM cakds to USE

112 And do you have any regorda that would tell you whe

fi]

dropped them IET
Tes;

Do youl nead Chemn to eefrash your memoryy
Ho, Collin Zmith dropped them off.
Okay. And that was on the 24th?

i
[25 .

0 did he deop off on that day a Samsung ARALZRA phone?

'
PO P o0 B oo

I'm surs he did, but I would probably need a little more

16 information about the phone to tell yeu that.

=~
o
~

t e ask you this qusstion: TIt's been alroeady

i

dentified there's been & phone taken in and dropped off.
15 The number was assignad to Dresad Eogers —
20 ME. ROHL: I'm goling ©o obJeot to leasding, Your Hatior.

| THE COURT: Sustained,

1

22|Q By Mr. Haivala, contimiing) Ckay. Did ke ewver drep off 3
23 samsung phone with phone number addresssd to Dresau Rogersy
24\ R TYen.

19 Ckay., aAnd deo you remembar what type of phote 10 was?
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1|A It was a Samzung cell phone.
219 ©kay. And did he ever drep off a phone that had a nurbker
i asgigned Lo an Alan Reddy?
Jl R Tes,
SR Do you remembsr what type o0 phone that was?
E| A That was zlso a Samsundg.
1@ And was there a phone brought teo you that the rumber was
5 agsigned booa Donowan Derrek?
ZlA I received 4 phane that 1 was Celd belonged to Donovan
10 Derrak, I wash't able to get an extracstlon off that
11 phoos. Ik wasn't supported, so I wasn't able to confirm
12 the phone number.
14l @ Tkay. Did you hawvs a descriptien of the phens?
14l A That was a Motorola o=ll phons.
151 9 Tkay. &So lec's talk about the phone. Filrst; the Dread
16 Fogers's phone. I called ik the "Alan Eeddy phone, " which
17 is the Sameung. D[reau and Alan's were Samsunds bt
14 liffetent nmedsls?
121 A Yes.
219 And did they alsg dreep off a phene on the Zdth an Apple 1
21 phons which belonged ko Destiny Bogers?
22| & Yeah. That was Bpple iPhens. SE2020.
231 Q Ckay. FPirst off, let me ask you this questien: Whsn you
24 are — atd I'm golng Lo gse the word "mining for data" —
&5 iz it the phone — what'es &0 the phane? Are you laaking

Filed: 3/4/2024 12:27 PM CST Lawrence County, South Dakota

40CRI22-000086

APPELLANT'S APPENDIX 105




-
A0

1 extracticns we're zble to get at times typically coly get
2 phens calls, eontacts, text messages that are sent

i through,; like, Verizeon through cell towers. It's not

4 Cypically going to exbract dats from those third—party

5 apps; like, Fadebook, Instagram, TikTek, those cypes ot
E applications.

12 S0 wvou downloadsd Drean Begers's Samsung?

a0
=

I did:

210 And that was loaded on same — léaded on some Type of

10 slectronic devicse? Car you kKind of walk us through whaks
11 vou cdump Ehe phone.  Where does the datas go?

12| A TYeah. The data gete gtered on either a computer or server
1.3 whers it sbayes until we make coplss for our parbner

14 adlensles .

151 @ Iz that the sams thing you did with the adlan Reddy phone;
16 I'"1l =all 1t, and the Destiny Rogers's phone?

171 & TYesh, 80 I — basically, I have all my forensic copies

14 that I ptore on our server an my WOrk Ccomputel and then [
15 make coples of Chose Lo provide to the investidaters once
20 I pracgss 1t capd make 3 case Iorp tham T review, because
21 they know more caze details than I bEypically do.

22|Q Now; 1if I have an app — let's say the Grindr app — are

23 vou able Eooget 1nko Shat when you download — and; againg
24 I"11 use che word "cdump" the data from the phonesy

Zh1A Ten and o, Depending on the make and model of the osll
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fi]

= =

Of course, oo one saw any of this. We're just literally

gperating ¢ff of what these two humans texted each other;

oo rrect 3

I
That 1s correct.

And s I Wwant to bBack 0p a little bit. There was —
thera's been a lot of talk an Ehiz brial, Deteckive
Almeida; about cell phones and call detaill records. Okay?
That "s gorrect.,

Are you familiar with both?

['"m a lot more Tamiliar with forensics, A lifttle less
familiar with oall dekail records.

Well, sure. Would it be a fair characterization for me to
gay that you guye are — you guys are swampsd in the
digital foretnslc s=sblohi

That 's-wery fair.

Why?

Because everysne has a ¢sll phone and every crime there 1s
a oell phone that we can review to show evidence.

Sure: You'bs waluable to the Bapid City FPolice
Dopartiment, aren't you?

Thank o,

Well, I mean that. That's a fair charasterization; right?
I mean, my God, I I give you this and [ give yvou my

pasewosrd and @ou go download that, you're golindg to Leart a
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lot abowvt me, aren't

il

Tou're going to know what I 1

Ard, pobentially, your darksst secrels,

Tealk, for sure. Tou're golndg to krow whera

Potentiallwy.

n
L= A s

fi]

>
i
ﬁ-u—

1] e Ld gay Chat, 1h

having — if wou had

1% that would have been very valuable?
13 [ did hawve access Lo 1t.

wollld have been able to complete a d

Yol

oooF oo

yonl know this,

T

phere was esized, of course, by the Spearfi

[

Pepartment; right?

121 A It was.

9 And that wWwas — Came 1nto youl ousTody;
M |A It dad.

22| Q@ And that's net in dispute. Thers's evide

property inventory recsipts, which document

3

COrrect.

And & you attermpt to Ad an exbrastilon, ot

I

aaw

an 1noredibly

this cass,

ta Denowvan Derresk's phone,

cwnload om 167

Bt Doncwvan Derrek's

sh Polics

right?

nee transfsr,

T, -r|.=.| |

vou don't have
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that thers is no evidencs that he deleted anything?
2| & It's their job to review the evidence that's testified and
3 come to thelr ocwn conelusicn.

d1Q But you teptified vou can't tell if apything was delebed?

S| A Teah. Bazed on the extraction and the data T waz able to
E get on the extraction that I got, I wasn't able ko
! etermine that something wae deleted or not.

20 without some additicmal bestimeny; there is Do evidence

1]
o

o

thabt he deleted anvthirsrs cighit?

)
=

That iz oorrect,

11|99 I want to talk sbeout how you can obbain informabicn aboat
12 location with regards te a digital mobile devige dewnload.
1.3 kay

141 A  Mu—hrom.

151 @ Would voul explain how you dan:get lecations fram that.

16| & TYeah, sBo there's multipls ways. Liks I talked sbout,

17 there's different, I gueszs, lewels of extractions. On an
13 advanced 1ogical or file pyetem extrastion, the oddz of me
15 being able to determine location off a o=ll phone are low
20 unless the user sends 2 messaga sayvling "I'wm hera.”

21 If I'm able to use GERAYEEY and get 3 full file =yztem
23 extraction and/er a Cellebrite physical extraction, [ have
23 a lot bketter odds of getting that.

24 Eeally, like, thers has to be almest, lik=s, a perfect
&5 Lo 1n orfder o get Sore of that information. The uszer
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1 has to have on the applications that they're using that

2 it's ckay to tragk ms, it's okay to know my locatien, it's

3 ckay to do all of that.

4 S 1f 1 have a tser that, 1 guess, didn't chanses the

5 sCuff go they'ra not balng tracked By thelr app oF their

E phonse or by bEheir health application, there's a possibly.

! But there's a lot of, I guess;, nuances to 1t. It has to

3 b=y liks; all 2f thesé things havwe b4 lins up fairly

& perfectly in order te have d really good pioture of where
10 agamests 1g at a gpecific tims,

11| 9 Sure. Do you get more informabicn when somecne glves you
14 a pagsword?

13l R I guess; Ehe black—and-white answsr is ves. Bub it skill
14 determings on the make and tmodel of che cell phone — if
15 they 're ‘conpatibkle with the tonls that I hawe acesgs Lol

16| @ There's alsc application data zside from location that can

i b= heneficial. 2nd, of couree; an example of that is the
13 Gripdr meseages that we wenb threough; cight?

13l & That's oorcrect.

23| Q Rooordlng Lo — and, again, I den't pretetnd to be ag

21 knowledgable about thiz as you. So 1f I misspeak, of
22 coures, you'll lst me know?

241 Q0 According to the Grindr website, it collects your precise

&5 lomatlon Co detarmine yvour digtanse from other users)
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Tes, 1t's pessible.

Individuale use different kinds of apps, as well, when
they 're having discussicnsy right?

Y=ah., Like, in this wase, they used the Srindr
application as wall as tedxt messagoss.

Zure. And this is what you do for 2 living; right?

20 vou're gonstantly dealing with peopls trying to
cofmmnicatbes on — for lack of & betber word — 1'11 <all
than "shady" or "ilncognlbo" applilcationsy

I gquess, giwve an example of cne of Ehoss.

Well, this is an exampls of what I'm getfing at. Mayke
they'll communicats on Whatsdpr or Snapshatb with the
belief thevy're avoiding detection; right?

feal, people tsas thogse apps for variods reasons. Like,
for example; your sexampls Whatsapp, it's encrypbked through
Meta., And those messages are recoverakle on the. persen's

i
s

recoverable, like Grindr,

1
m
=3

_'h
o
[
i
Ak
e
-:ll
M

T
-
D

through a subpoena,

Arnd that would all be infermaticn that we eould have
chtained wia the digital dewnload?

That is dorredt.

Qther ways we can determine location, of course, would be

SRR cight?

-
i
e
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and Donowan?

2| & Can you ask that again, please?

e

teah. I told you I would ask you a bad question and I'm
4 following through, so 1 apologize.

5 The basie of your khowleddgse 1n thisg case about the
E penis would b2 the contents of the Grindr messages and

; text meesages?

a0
=

feah: S¢ for that specific image, 1t shows that the pheto
& was taken with Alan's <ell phones at & date and cime That,

10 baged on Che Text messages, would leave a person Lo

11 b=lieve that thoss two pecple wers togsthsr.

1218 2ure. Ahd there was a Google gearch on Alah Beddy's

13 phons right?

19| & That s corpect.

15| @ and that ooourred between the hours of 1:00 a.m. and
16 2:00 a.m.7

171 A Correct.

13 @ And that wazs "Doez meth make people — guys — desz meth

15 maks men noet be able Lo cum®" or something like that?

23l A That 1= the gist,

2119 And then at 1:23 aum.,; there's thiz prcture we've heard so

23 mach about; right?

il R That iz correqct.

2410 Okay. And so mavbe you know, mEybe vou don't, but the 511

z5 mall came itrat 12:48 a0m. 7
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1 that arez of rubbing. 2And then there's two more ciroular
2 areas of abrapion tewards the interior part of the weund.

e

w0 let's walk through the arsas of abrasion. First area
4 of abrasion — and to peint oub to Ehe Jury, if you would,

5 Bleage. — what 18 that arsa¥

s

E|AR Sz this 15 a cloge—up wound — closs-up photograph ——

! pardon me — of the Decedent's right arm. This iz whers
3 the sntrance was. This is Ehe only defest in the autopsy.
& S¢ the red arvound the wourd 1s Che abrasion that Che
10 bFullet makes when 1t goes 1ntd the skin,
11 This, ko me, iz diffarent — this areas from sbout — I
12 think it was down — this part of the wound over this
1.3 lateral part-of the wound. You have thess twoe aresas,;
14 whilch are different to me. Those are made by somethlng
15 eloa,

16| g okay. And locking at those abrasicns, do yeu hawve an
opinich as to what made theose abrasionas

131 & I think thizs iz & conbact — I think this i2 & wvery ¢lose

15 wouna. I think when the teidgger 1s pulled — parden e —
20 the gqun 1s wery ologse Lo her arm. And thig mark hers and
21 thess two marks here are caused by the tip of the barrel.

22| Q So the barrel was againgt — the barrel of the gun was
23 agalnzt the shoulder when the bullet was trigaered; am I
24 Correct, in your oplnion?

Zhl A Tan.
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o

2| & I think those are the same thing. I think they're related

3 ta the tip of the karrel.

J1Q okay., All cight. Contlmiing ob then. Walk me throough
5 What you did after yveou started the aubtoepsy and examinad
E the bedy and found the wound on the shoulder.

PlA S0 that was the only thing significant externally, as it

3 relatez to injury. Yeéal, that was if.

& S0 the only — you know, the only traumatic thing th
10 I fourd externally, ag 1t relabtes td this autopay
11 examination, was this cunshot wound.
12 Internally, of @ourse, thie becomes the cause of

1.3 death.. 20 this 18 a gunshet wound invelving predominant
14 the chest partilon of Che body. It inwolves the right
15 lung; it invelswesz the acrta; it invelves the esophagis a
16 the left lung. So it's a gunshot wound that goes acroes
i this pdrtion of her body.

131 Q@ 20 you have before you geveral autopsy pictures that I
15 understand show the course of the bullet wheth 1t enter=d

20 the boedy. Can vou pleasza pevView those?

21l R (Peruses documents.]

221Q Iet'e start with Ztate’s Exhikit 2&:. Please take a look
23 at. that.

24| & okay.

Z51Q What 1& that pleture?

at

1y

ricd
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millimster base. Someare to do with ballistics can tell

2 you whers that fits. There's all sorts of calibers.

1|l Q@ Would a .4% caliber ke consistent with that?

4 MB. BOHL: I'®m golng Co objsct. He saild he didn't Enow,
5 Tour Honor.

[ THE COURT: Sustained,

1@ By Mr. Haivala, contimuing) When you teook the bullet out

fi]

of the hedy, what did you do with it?

1A I gave 1t Lo the police officers irvestigating Che cass,
101 @ After performling the auvtopsy on Jamdary 25, 2022, of

11 Cestiny Bogers, were you able ko ascertain or come up with
14 a reasonable medical certainty the cause of desath in this
13 cage?

191 R Yes.

15| 8 2Znd can you cell the juey, in yoor opinien; what wag che

17| & The zause of death in Destiny Fogers 13 a qunshot wound to
13 her chest,
121 Q9 <kay. I'd like to have you take a lock at Exhikit 32,

20 I givingg vou & palk of gleoves, 1L vou would like ©Te use

21 them. Thoze are latex gloves.
oy

23 1'd ask wou to take a look at the exhikit. Is thie
23 the box that yeu gave the bullet Lo the Spearfish Folice
24 Cepartment 7

Z51A To bBé honest, I don't Enow. I gave Che bullet te them.

Filed: 3/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086
APPELLANT'S APPENDIX 115



B33

b=
i}

L2
T
—i
f—t
[
o

2| A My name 1s Bincy Thankachan. Iast name spelled

3 T-h—a—-n-k—a—c—h—a—n-

19 And how ate yvou =mployed, ma®am?

SlA I am a fordnsls aexaniner with the Rapld City Falide

ks Departm=nt

719 How leng have you besn with the ROFDZ

a0
=

I havre hesn with the department for about Eive vears and

& thres months,

LY

1019 Can yvou descorlbs to me the traindng of —— I'11 take a step

11 back. Can you describs to me your experisnce a=s an
14 evidence tech, D[id I geb that right?

131 A Forensic examinsr.

141 @ Thank wyous Can vou desoribs To e yoUr experlence;

151 A I have a bachalor's degree in forensio soience and a

16 maskter's degree in forensic medicine. I graduakted from

the University of Marvland. After mv graduation, I wae

13 hired by Che Eapid City Police Department &2 & Eorensic
15 EHATLNET .

Z0 Az a Torenslico examiner; I gpeclallzs 1n Srlme Soehs
21 investigabicns in fingerprint analysis. 1 respond bo

23 major eriwes, such as hemicides, aggravated assaulis,

23 gexual assaults, armed roblery, st cetera,

24 I oo o ocrime soenssy [ examins themyp I docurent Chem
&5 ging photageaphy: I dellest evidence, I algs examling

Filed: 3/14/2024 12:27 PM CST Lawrence County, South Daketa 40CRI22-000086
APPELLANT'S APPENDIX 1186



1 wehicles. I examine indiwviduoals inwolwed and I attend
2 autopsies. 1 desumesnt avtopeies, collect evidence from
i autopsies as well,

419 And how many cases — how many Limes have you had to do

5 this It ¥our Sarasry

Bl A Hundred-plus bim

5.

11 Q@ What exactly: — when you de your profeseion, ag a forensic

3 examiner, walk me theough — for sxampls, when You taks
& evidetice — DHA, What precauticns do you do?  What
10 protacals de wou follow?
11| & Mayke evidencse collectien from the crime scens or from
14 esple. It deesn't matter. I make sure that I wear a
13 pairr ¢f disposakle gloves: [ change thsm out as and when
14 1C's necessary. [ also w=ar an N39S mashk.

151 @ &End that iz the proper protocsel when taking DHA ovidetios?

1E T=3.

171 @ 2nd who estaklishes those protogele? Ie there a national
13 crganization?

121 A Yes: Thesse are standard obime soene pracstioes and we also
20 have lnbernal standard operating proceduress and the RCED
21 policies.

221 Q@ When you take — when you're doing your examinaticn,

23 taking a DHA sample, you do wear the mask then?

019 Okay., T would lika you Lo look At Exhibite 113 and 114,
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which are in front of you.

iHitnese complies.)

Are ywoul familiar with those exbibits?

QoF o P

I would 1ike te take you bask ©o the 22nd

’ svridenose — DHNA swvidenge?

3

Y=g, I did;

a0
=

of January. D1

E yvou come ko Spearfish, South Dakota, to taks =zome

2l 2 FPlease describe Lo the jury what Che circunstances weps

10 that brought you to Spearfish Crem Rapid C

121 Q@ FPleamse tell the jury what happened.

ity,

13l R 2o 1 gobt a gall from my supsrviscer.:. He said that

14 Epearfish Pollce Department required my assistance; When

15 I asked him the dAecailes, he told me chers

has bean @

16 possible homicide and they would like me bEo come cver and

precess an ingdividual,

Arnd akbout what tims of day wazs that®

o
L]

In che affernoon?

25y 51T«

LIS

L= A s

~fish?

3 e

r
=

=
3

Spearfish Folioe Department.

Ahout 1448 heurs, which is about Z2:48 g

And e¢ you drowve from Rapid City to Spearfish. Where in

ZH1Q What dig you de whean yoiu qot to the police department?

A
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il

essenkially, the pozition saye the forensic examinstr

=t
w2
r
LF
I—
=

2 1t responsible for the collecticon and forensic analysie of
i crime fFoens evidence on locationi rights

B0 that meanz you know how Co collset this stuff; eight?

T=s5.

n
L= =

And you know how to do it in a scientifizally sound way;

fi]

right?

w3
=

Yes, ik,

1019 and I'm Just goling Lo oome up here becauss thig i3
11 impressive. I wank you to Jusk go Ehrough a 1ok of those
12 duties. EFeally explain te the Jury what i1t is that yom

_|-'a' ':TI_'T_.I.

141 A <Okay. Lewvel one o two?

151 9§ Ievel two, please,

16| & Ckay Eo just the ones thak are marked?

17| @ Whatswer you're comfsrtakle with.

131 & ©kay., So these ate the level twe respensibkilities of a
15 forensic examiner; as listed by BRCFD,  Completes all

20 gosantial dutles listed under level ohe,. provides

21 training, evidence cellection, presercvabion, processing of
23 the scene and a laboratory setting, speaks te public

23 crganlzations on evidence or forensic-related toplcs,

24 performs Cechnical fadministratise reviews of casework —

&5 ME. HAIVALRA: bMay I Bave yvou slow down a 11t bicd I know
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reporter 15 troyineg to take thaz down.
2 THE WITHESS: [ apologize.

i MR. ROHL: I should have spoke up.

4 THE WITHESS: Do you want me o start from the beginning:

SlA Epeaks to forensically related toples, perfopms

E technical fadministrative reviews of casswork, performs
! administrative work to inolude monthly statistice,

fi]

acereditation reports, and other reparts as necessary,
& assiste 10 training level ofie examiners to conpetensy,

1019 By Me, Bohl, continuirsy) Thank you,

11 I also brought a copy — vou testified about the Rapid
12 ity Policde Department rules and procedurss: right?

131 R TYes,.
141 @ And therse are roles and procedures as to how you'be

15 supposed to ealledst evidencs ab a orime seate) right?

171Q@ 2nd eo I Brought a copy of thoese., I'm g99ing to hand you
13 what. 'z heen marked Defendant's BExhikbit G. Would vl mind
15 telling the Jury what that is.

ZIlA So thim 1z the Rapid City Police Deparimentbs rules and

21 procedures particularly pertaining to collection and
24 preservation of evidence,

23119 And what specific policy are you looking at in front of
24 wou there? It's 10 the top left-hand oorner.

ZhlA It is policy nurnber B21-02.,
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1 rules and procedurss manual 1s for evidence collection and
) preservation, acogrding be the rules and procsdures
| manual

gl R In order Lo make sure we're all ocollectirgg any evidencs
5 propecly, vou know, which insludes maintalniog intedrity
[ of the same.

719 And =o 1t actuwally wses the word there; right? "Integrity

fi]
-

»f the swridencs, "

109 What ia thatz

11| & Integrity could mean a2 few things when it comes to

1d evidence. I @an talk about contamination,
13 cregg—contaminatien; chain of custody, et cetera.

1412 I'"d really like to zZero in on cohbamitablon and

15 croass-contaminaticn, if vou =ould.

et
=
i
3
i
LiH]
-

17| ©Can you please tell us more akout that.

13| R Yee, Conbaminpatbicn generally means what the word stands

15 for: When we're collecting the sample, we want to maks

20 pure wWwa're colleosting it abd pacskagling 1T and securing 1t
21 properly sa that foreign partiecles are not introduced intso
22 it kecause that interferse with further testing,

231 Q And would it be fair for me to say that during the

24 evidetice collecbing process, 1L 1t's not done sight,
&5 thera'es exposura Lo contaminpation oF dross—-dontaminationg
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oD FoD OF o P

Tes.

And that"s why these exist; right?

To make sure that we Zealously gquard that soene; cight?

-

Sz that 1k dossn't happ

in

i

MR. BOHL: I want you fooscroll dewn a little hit, Jods,
Lo mamber 4, 1f you would. Okay: PBight thers. Humber 4.
(By M, BEohl, continudrsy) That gsave "proteaction of

evidancs. Fight?

-|'l =3I

L]

And when 1t says "employess," that msans law snforcement;

Ell
'
b
r#
m
=
i
=,
im
3
ty

roement's obligation to bEake all

Frecaublons Lo prevent Sontamipationy right?
Y=g, A&And glnce this — sincs thie document — this

docuaretnt was particolarly made for BCPD employess, so Chat
I b 3

wonld ke any law enforcement working with Rapiad Cliy

Police Deparkment, yez.

Zure. And, of couree, you're well-studied in thiz field;

Y=5. L try my best to keep up with it amd sbhtaln any
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Absolutely you doo And yvou've reviewsd this and there's

o

2 nething in hers that's not scientifically walid. Wealdl

3 that ke faird

SlQ Sreat. S0 I want o0 to turn o the nedt page of thlis for

Se number 1 says "Officers, whether working

fi]

individually or in ecoperation with others, are

& esponsible for preservihng and protecting the scens o the
10 orime and the evidende contaitied theredin." Right?

11| A That is correct.

121 @ 2And just so I can be super ¢lear, that's this takle's

1.3 responsibility here; right? Fressoubicn and law

14 enforosment .,

15| A Law aenforcement, yes. This particulasry —— namber 1 is

16 talking abouk, parkicularly, pecple wheo are coming in
17 contact with that svidence item or people whe are

13 handling — phy=sically handling — that item.

121 Q@ Sure. Or goling into Che oplims sosme?

1A Yes.

211 9@ Does that inelude that?

22| & That's fajir.

231 Q Ckay. How I want to go to number 2. Because nurber
24 throws gquite a it of infoomaticn at us. COkayd

1A Tkavy.,
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2oF o B

L= s -

I'm zorry. Hot mamber 2. I want to go to number 4.
Dkay.

have it highlighted on your copy theres.

End I'm going to pead what I think iz the relavant

porkicn. And 1f I misstate, of course, you

&0 Chis sayvs "All evidencs, particularly cthat which may

boigr" — and IT'm goltey to akip to "DHA"

"INA or other types of trace evidentiary particles shall

ad
(e

%]
T
A
H
)
5
o
—
[

in sush a way to prevent desbrustion

or wontaminaclon of evidenss." BRight?

2o the id=a of contamination of evidence — this isn't
something I'm making up., This is well-known in the law
anforcemsnt oommari r__.r.-“_-

Teh, 81X

Falr?

That's fair.

And then it says "If it 18 suspected that forensig testin

u

f any Lips will be requessted; the items mast be pacshaged
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fi]

14

o
Ty

o

a2oF o oo B O F

what I think 15 the orux of what I'm gekting at. Would it

bt fair for me to say that the keginning of BExhikit H —

— deals with integrity of the evidenoe?

Euper 1mporCCant

=1
g
]
iT
i I_

20 1f you would turn with me to page d of 8.
iWHicness compliss.)

We're golng Lo go Do number 16 thers, Arnd thers i3

T
e
[
(m s
[
i]
b= |
=
pu
i
el
o
Li
=
M
=g
i
Lar}
il
i |
b
- T
.
H
b

Writing oo 1

en there that's incerreck, you're aoing to let us know?

okay: (ALl suspected DHA evidence must be protected from

possible crogs-contaminatieny right?

Bnd go. 1f there 13 DHA evidence collected at the scene. in
18 cage, 1t rneeds to be protected Crom
crogg—exanmnation?
Contamlnpatlon, Veas,
Or pontaminakicns Thank: you.

And I ineluded a word hers pnext to

zlean gloves. should bBe worn at all Cimes?

It that sclentifically acougrata?
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That "s- fair:

21Q Tkay. Because if yvou're handling evidence with dirty

il

glasres, —
i 3.

— What dheg that meand

Conkaminakbtion i1ssuss, e

n
L= =

Okay. So what happens 1f I show 1n thie case that

Bdcrifices the integrity of the evidenocs; right?

(= S = R 5 -

It also states Chat yoo should never lay evidence <1

o
-
5]
2
=

e

15 upasn aty sukface without first putting down a olaan

What 11 1t didn't happen 10 this sasa’?

oo o W
0
L]

231 Q dure. &o 1T the surface is, say, Dreau FEogers's house,

Filed: 2/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086
APPELLANT'S APPENDIX 126



—

il

il

[
-

Tl

Filed:

= =

=

(]
LL
i
'-.-u
T
im
H
H
0
o
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It's important Co e Do get your name cight and givs you

Would it he a fair chatacterization for me Lo g3y that

e - v P 3 . 1 - 1
the majority of your dinvolvement in this case is orime
Soare proosssling’

Ahsolutely, y=s.

Sbviously, you didn't intetview Dreau or you didn't
interyvisy Donovany right?

M.

S0 the majority of what veu did iz prodess the soens:

right?

re=5
LS 8

And you took pictures of the proeessing — the phetoegraph
process; right?
That was such a poorly wordsd question.

Tou photographed the progessing of the corims scene’?
rexd .
wkay., And so I't golng to approach with what's b=en

rarked — I baliewa 1t 's Defatidant 's Exhibit D, but I
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E=ttsr contirm that. Defendant's Exhibat E.  What I hawe

2 done is I've selected some pPhotographs that I'm geing to

il

ask vou aboub. 1 would like you Lo review those for me;

4 1f vou would.

SlA Bure, (Peruses documents.)] Okay.

E|lQ Do those zppesar to be true and sccurate depictions of =zome

/ of the photegraphs you togk of the crime scene?

a0
=
L")
h
Lo

& ME. BOHL: Your Honob, I would move Co inttoduce

10 Defendant's E on that baaia,

11 THE COURT: Any objecticn?

1d MR. BOHL: UHao, Your Honer.

13 THE COURT: Defendant's Exhibit B will be recsived.

14 ME. BOHL: Thank yous, Your Honor.

151 Q@ By Me. Bohl, continuirg) The — before we work thesugh

16 the crime gcene, I Just wank to confirm a cocuple things.

131 Q@ You testified on that helster there was what's referred to
ag, 1iks, a kelt loop shelf; eight?

Z3l A Yeah, mavbs I didn't explaln that real well.

211 @ Would you?

22| & Yeah. Basigally, it's the part of the heleter designed so
i that when it slides 1nte your — part ¢f the holster goes
24 into your patibs and the othsr parct will b= on the sutside.

&5 It Will grip 1f vou're waaklrdf a bealt.
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-

Tkay. Eo there's not, like, a separate atbbachment?

Mo. I gould leok at it again here, but it would appear
that — my understandirg is a paddle helster is just Lhat
paddles that slides Inside your pants and then thers's that
ghelf —

I thaink that's fair. 1 didn't know 1t there was anothsr
attashment .

Mo, 1 -didn't mean Lo imply that. [ apologize,

vkay;  When sou went through the evidence That Mr. Haivala

=
i}
i
-
-
i

enontad vou with, was that similar to The way yon

[ quesg, <an vou be more specific?
Well; wou pub on a pair of glowes; right?
j T
And then you began Lo goe through different pieces oL
evidence; right?
16,
2o do you koow — gan nitrile gleves transfer DHA?
don't know.
Would woul agkes tChat's an lmportant thing that you
probably should koow?
I[t's certainly an important thing, yes.
w0 thers was an article in the Capital Jeurnal whers the

director of the State FPorensic Laboratory was intecviews=d.

And within that intekrview, she stategs — wall, let me back
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ERight.

2| @ 2And so I'm going to have you come down off

il

gbtand for me, if wou would.

g MB. BOHL: Jodi, will vou zoom It right th
5 If you «an peally get in.on that glowve for
&l Q (By Mr. Rohl, contimuirg) Bnd now ['m Just

/ vou do those gloves right there logk clean

fi]

MR. HAIVALA: [ am going to chisct. Lack
& We 't not sure what we're looking ats

10 ME. ROHL: He's locoking at Defendant's Exh
11 oonficrm that he =zaw it.

12 THE COURT: Cwerruled,

131 Q (By Mrc. Rohl, continuing) Do thess glowes
14 thay 'pe olean Lo you?

15| A Appears Lo be something white on them.

et
=
8]

W=ll, let's really maks 3 record hers. Do
17 to be & smadge on the palm here?
Arnd then on this cight hand over here. Wo

Eperis, T don't Krnowe,

b - ] F B =
3 = [ T

M
x|

l.l

1]

i1

i

I

;

=

ey

1]

=

14}

—i

[

u

And go are you telling this jury right her

24 cl=an gloves that that piecs of forensic =

the witn=as

ere.  Iop left.
He,

going to ask

ibitc B, &9, to

lock like

il
g
T
i
il
H
il
I

PE=ar

feg, some white specks and a smudgs of pome sorIt.

nld that bes ..

e that those ars

Videnees 18 being
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fi]

]

QoF o P

I don't know whosze gloves thosze are.
But you togk the pigture?

[ did take the picture, yes. And [ do see white
substanaes on thers.

And let me start off by sayirsd I don't want to come afber
you. I hope you know that. I'monok toying to do thak.
I'm just seeking your genfirmatien that thoss are not
clean glowves .

I do ses= something for=ign on thet,

And sc do vou agres that forenisic swidence feods To ba

=i
[m]
o
i
il
(B )

handled with cl=an g
[ do agree.

And soooould you agree with me that forensic svidense that
18 not handled with ol=an glovwes 15 what we would call
mishandled forensic evidenceT?

If it was dirty glowves, ves.

20 do I have your permission to put véur initiale right
here under tumber 3: Mishandled forensic svidence?

My permlssichs

Yoo, I'm asking vou, based off «of what yveu Just tegtifled
vy I ocan puk your inatials bere?

I hawve ric idea what that substance is on thoss gloves,
Well, it's vyour <rime scene, though; right
I''"m participating in it, yeah.

Wall, colléctivaly, 1b's law enforcerent 's SElme soenat
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Tes.

3 glawes; right?
4 Presumably, ye=ah.

Bnd, again,; we're Just loakirsy at the sate
T=5.

And thoge don't appear to ke clean?

They appear to have something on them:

"E"lJ" }

HOD OF D B n

That would be oorrect,

2| @ Zomebedy should be able Lo tell me that those are ¢lean

lmadga: Flght?

11 MR. ROHL: Jodi, would vou go ko 401 for me.

12| @ +By Mr. Bobl, continuing) OkKay., So waab 1
13 It 's Bates stamp=sd 401, for the record, on

14 rlight-hand cornsr. What 1s that?

15| A That's a waoocden box and & pask of cigaretbe

H

16| @ okay. And do yvou know whose brand of o

191 R Camel, [ believe,

121 Q¢ Do owou know whoe — 1 yvou know, who smokes
20 brand of clgarethies?

21l A I have no idea.

221Q Ie it possibkble Dreau Fogers emoked that br

23 clgarsttes
24| A Fotentially. I don't know if he smokes.

25 MR. ROHL: Jods, will you go to 403 for me?

g that pigcture

the kottom

||:
p
T
T
[11]
-
o
m
1]

those — that

and of

v
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14

14

o Thed

oo o F O OF o ¥

=

Tkay. Thank you.

Sg the differenge betwesn the picture W just saw and
the picturs now is that the pack of cigarettes was moved
up too the top right-hard acrrmery right?

That 's one o them, yeal.

The bag was brought cut of the box; correct?

The hullets were brought ocut of the bagy correct?
Tes,

ard the Bollets were set obn the bag; right?

That 's correct.

Lan you tell thigs Juty 1f there wagp any dlove changsd
during that precess?

I an't tell them if there was or wash't.

Jkay. Thank you for boaring with me.

MR. ROHL: Jodi, can you please put image 331 uvp.  Okay.
Mow: 1f you can zeum in on the kettom right-hand corner —
tBy Mr. Fohl, continuing) Before we do, can you pleass
t=ll the Jjury what that is a picture of.

fes. Ib's asgloved bard hoelding a kBex of 22 rifle
bullets.

COkay. 2nd so that picture that ig being published te the
jury — is that what that ig?

B

ME. ROHL: 2A6d would you zesm in on that glover
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=
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oo o

THE WITHESS: Ztand up?

MR. ROHL: Yes, please do.

tBy Mr. Bohl, continuireg) Same questicon. Is that a olsan
Jlonre?

I do sea fame materlal on the glave,

Tkay. And, specifically, 1f we lock down on the

qur-t-harv.fJ gorner, there seems to be a Powdary substance

—
LK
1y
1

|

|
=
ik
I.I
i

g=o what you're pointirsy cut Chers, ves.
Dkay, And so the ruleg and procdeduras manual says Lt
should be handled with clean glowves; righk?

What rules and precedurss mamual?

Well; the Bapid City Eolice Department ——

Teabh: Handling with olean gloves makes sense, weal.

Jhay. Bo can We agres there'sz moere forensio evidense sent
ir for testing to handle the dirty gloves?

Yeah, whatever is on thers.

ME. BOHL: Jodi, cogald you pull up 6381 for me.

iBy Mr. Bohl, continuimg 2o lmags €81 — that's a plcture

of Ehe plstel right im front of vou Cherey oorrach?

tBy Me. Bohl, contingirg Wouold it be fair for me Lo

characterice that bBullet as a pless of materiial evlidencs?
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Tes.

2|l @ 2And that's the bullet Mr. Haiwvala had you testify about;

-

right.?

il

Sl Q Okay, And; adaln, <an wa o agres thofe glavas thare ars

/1A There is some substance on thosse glowves, yeah.
1R 20 bto cob to the chaze; Lhe hules and procedures maninal

& exists Lo avold cross—contaminat lorg right

10 A Tasn,

11| 9 &nd the purpose of zlsan glowves iz ko awvoid what's zalle

1 cresg—eonbtaminatbleny right?

13| A I wonld agree, y=s.

]

CAN Weagres Chat Dreau Bogers's DHNA 1s going o be all
15 over his house?
It would be safe to asgsume 1t would, yesh.

and that®'s why it'e important Lo change gloves; right?

<

B

<0
oo oo

["m Just golng Lo grabk a marker here real guick, Agent
20 Largatis I Just want to darken this.

21 MR. ROHL: I have no further questions, Your Honor.

L
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=R

Q@ Super important; rcight

Q If a guy like me shows there's potential
crogg-conbaminabion, Lhat's a big problem
eigght?

If there was cross—ocontamination, yes.
fure. Or &ven the potential for it?

Corraect.

e B =

telates Lo Mr. Bogers, ha's entitled te a

1MWaEE

..

1
]
T
[S)
3
s |
-a
o

1
Tal
_I
‘s
:

b

= -
a.'
4]

THE COURT: Smatalned,

A That's why we try o changs gloves as moch as pos

ME. HAIVALA. Objection. Asked and answe

_—

Iy

[

e on acens dealing with biolegical stuff with

_F:'Il

for the casge;

Arnd 1 just want o Enow, in gensral — <ertainly, ag it

rad.
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By Mr, Bohl, ¢ontirgire) And that would inclods adhering
Lo proper peocsedurs and protocol) right?

Correct.

Ckay. So before wa go through some pictures, [ want to go
through mamber 16 with you on Exhibit H, page rumber 4,
Yeg.,

I just want o know do youd agree that all suspected DHA

vidence muisk be protected from possiklse

crogs—conbamnaticn? LG YFo1a agres Wl th that?

Teg.,

]
|._|

And. de yvou agree that 2lean glewes should ke worn at a
Titnas?

Tes.

and do you agree that you should never lay svidence
directly upen a surface without first laying down clean,
1isposable paper?

Teig, that's the best practifs,

Jkay. Bo we are going to stark with image &80, Of
courees, 630 1s an important pisce of evidence in this

cage; right:®

qet 4t turned 8 little Bite

d
]
=
—

['m gl Lo actually bring you a copy of Chat,

Oh, gzt ya., Ye

3]

Ckay. And so dossn't Exhibit H state that that should be

get on a clean plece of papsr?
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That's what it gays on this document;, yes,
Tkay, CAnd that weuld be the best practics; cight?

-

That would ke — veah. Some agencies do that, ves.

ta
[ H= o

Ckay. Because science has shown that DNA can transfer

B from surface to another surface? I[t's called indirsct

Lo ]

transferr right?

T1A& Yas, I'm awars of that. TYeah.

And then 1f we go to image 6Bl. That's this picture right

(i
=1

(i
w2

And. just Eo make sure the Jury can see that, That'es a

fair veproduction of this?

=
ko

=
Ll

Tep.

=
Fi

Lo ywou know whose hand that ias

[
1=

I am not — not my hand., I don't know whose hand that is.

L= B =

1E Dkay. S I think we dan probably agres that Choge gloves

17 are dirty; eight?
14 an I see the —

T

¥=ah, I think it shows up betker ocn the HD screen.
Thete ig some dust marks on the glowves, yes.
Andy ook, I get it. It'e dirty oubside; right?

'.a_clli'-l '

]
£
aoF o ¥ oo P

But for purposes of scienktific copntaminstion and rules and
24 precadurss, there's no excgeption if it's dirty outsidej

25 right?
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1T

L THE COURT: Sustalned,

2|9 {By Mr, Bohl, montinuoirs) Just te make sute I don't miss
3 anything, Rgent Agers, the extent of your inwveEstigation
4 thig case would be crime soene processingg fair?

Fl R Correct, weah.

ElQ Qkay. You didn't interview atybody or anything like chats
1A Ho.

3| 2 B0 wou process bthis crime scene and the collection of

E evidence was done by yourgelf; right?

10| A #Home of ik, yes,

1119 Mr. — Agent Larsan; right?

12 A Yes.

13| Q@ Agent Cody Linebsrger; right?

141 A Correct.

151 @ Bergeant Tom Derby:

161 A TYes,

171 9 Detestive Schumadhar?

19| & Yes.

1% @ Detective Dustin Fuvelsy right?

20l R I don't recall if he was helping with the actual crime
21 et or net, He may have been in Chers ab some point,
2l 9 I'm approashing with the @rime scerme entry lod,

ZIl A Tkay.

241 @ That should hawve everybedy on there; right?

2h R TYes.
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LOZ%

Ll A& Correct. I'we nob besn Chers pregent doring the trainoing.

219 2o if I showed vou pietures of how Chis occomicred, you

couldn't even say whether or not it was done right?

Lid

4R Ho, I have no orime scene training.

2|l @ Do you know what the number one cause of wrongtul
& ineargeration 18 1n the country?

7 M. HAIVALA: Objection, Your Henor. This 1s Lar cabside

(i
™
g
m

goope of thig witness.

B THE COURT: It iE.. Bustainsd,
10| @ (By Mr. Bohl, contimaimg) Do you know what mieleading

Torensia sflsnds 187

(i
=

ka
e

In what way? Can you

=
L
[
A
ki

st gpeal Tie with the questian,

Sura, I can. Certainly, we can agree that 1t's wery

"
<

important that ewvidence be collected proparclyy right?

[
1=

Abraolutely,

=

el @ And if it's not 2ollected properly,. it oould lesad To
17 misleading casults?

14 M. HATVALA: Objection. BAgain, oubsids the scope of thas
1% wiltness.

210 THE COURT: <werruled,

21 Toul an answer,

221 A Correect.

23| Q@ {By Mc. Bohl, continuirng) Bnd s it's absclutely croczial

4 that the evidence be collected properly?

2l A Ahsolu T.-+_=.:;" +
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1]@ Aand if it's not, your testimony <oould e misleading?
2 MR. HAIVALA: Objection, Yeur Hetor, Grounds it's almost

AalJumEnclive.

Lid

4 THE COURT: Owerriled. It's cross—examinabicn.
Bl R Can you repeat the guestion, please?
Bl @ By Mr. Bobl, contimaire) I'11 trv. I'm sorev.s.

7 {(WHEREUFON,: the court reporter resd the

L A

previous questicn back.}
®lA T=s, The grounde of the information that I'm receiving ie

10 not correct, yea

(i
w2

(By Mr. Bohl, <ontimuirng) Bnd so vou plok this evidsnes up

with the assumptict that everyvihing up to 1t coming inbo

=
ko

=
Ll

vour contacst haszs been done perfectly?

._.
=
-]
&
m
i
o]
[
re
i
=

e

ahown 1n this case that it hasn't been

e
Ly
'l
{8 )
L o]
e
m
1
T
O

1E done perfestly of Ehat 'S it'es bean done in viclation of
17 tiles and peodeduras, that would be a problem; right?

14 M. HATVALA: Cbjection. BAgain, way cubtside the scope of
15 thie witnees.

20 MR. ROHL: Your Honor, that has besen testi
&l has bean —

22 THE COURT: Iet'sz not apgue objections, Stats

=
Pl
=
T
=
[} 5]

L1
T
)

23 chjection. If I ask for a réespense, I1'll ask for a
4 responss.

25 So what's your legal ¢bjschbien?
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1 grabeful Lo you for <larifyvirsy that.

2 Cross—ootbanitnation 15 & big deal; right?

L
[
£
i
L]
-
-
Ll
H
i

dlg Well-known fact that evidence neede to be handled with
b clean gloves; right?

Bl R Yes,

(i)
P
H
]
a
1]
Hi
|'|.|
H
o
n
']
=]
]
G
H
2]
o
[}
il
-
5]
L]
[
H
Fiy
i
]
h
H
=

.|'J_
a
-
]

Bl A Correct.
101 @ 2and that is why a clean sheet, for example, ie laid down

and. evidenscs get ol 18 correct?

(i
=

ka
e

Corradt.

I have 1in my possession some rules and procedures that

"
<

14 hawe be=n admitted in thie trizsl. Bnd I Just want te koow
15 the poundness of the science asscciated with them. Okay:?

16l & Ckay.
17182 I'mgeing te stand right next Lo yvou. I am goling to

14 represent to you that this i1z Exhabat H.

201 @ And we're on page 4. And T want to knew if vou beliews

it
lap
i

21 this to be True, "All suspescted DHA evidence misg
22 protected feom possible cross—conbamination.”

IR Yes.

241 @ Do you agree that clean glowves should be worn at all
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Lid

L A

(i
=

=
ko

=
Ll

[
1=

(]

1&

L1023

L

Do woll agrbee That pewsr lay such svidensze dicsctly upon
any surface withouk first putting down Zlean, dispesakle
Paper?

Ter,

Do wou agres That this will kelp prevent the transfer of

CHA an the surfade to the pisce of evidenca?

What 1z the integrity of the evidenca?
Making sure that nothing additicnal 1z added or

contaminated to that piece of evidence. Making surse — a

my understanding in this concept -— i3 making sure that
that pisge of evidence arrives to the lak the sare way 1t
waz Tound at the scens and not dharged in any way before
1t 's gotten ko me.
Simply put, would it be fair for me to say it's the way
that these folks can know they're doing the right thing,
bBaged on the evidenos osllented?
Tes,
MR, ROHL: I have no fucther guestions, Your Honoo.

Thank you.

THE COURT: Mr. Haivala?
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L2 S0 let's Jjust jump ©o the second page. 2And T am Ieoking

2 at parasgraph — I beliewve 1ib's four — which starts with
3 Item 1. Do wyou ses that?
41 A Yes.

Fl@ aAnd T just want your confirmatien that; essentially, what

E vour did o in this gase is you trisd to match the bullet that
7 was retrieved from Destiny Bogars to the 45) corrvest?
3| A I examined the bEwc to zee 1f they were fired —— 1f 1t was

) fired from this admitted pistol.

101 @ 2And you and Mr. Haivala had some back and forth on class
11 chatacterieticss and that kKind of Lhing. But, when push
o comas to sheve, the result was Inconclugiva; rpight?

13| & For the bullet,; ves.

[
=]
[®]

And you're not telling this jury that you can state as a

(]

forenaic scientiet that, yes, I matched those two?

Il A I oannoft.

17| 9 Ckav., And then the same 1z true with the cartridge Sase;
14 right?

18| & It iz also incenclusiwe,. But it's a different clase — a
20 different cateqory. Thers was scine agreement, but there
21 Jjust wasn't enough to gall it an identification:

F2l 9 S0 falr for me Lo say what vou're telling this jury right

i here i= that the result was inconclusive?

2hl@ All of your results were inconclusive?
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1|A All ¢ the microscuplqa ¢omparisan resulits wers

2 Inemnelosive,

Il Q@ ZEnd, if you knoow, there has been some cecent scientific

4 advancement studies in the — particularly analyzing

b inconclugive resulbe. Are you familiar with any of that®
E|lR I am familiar with some of 1t, yes.

718 and ¢ the studies that have been condusted try to prediect
g with some byvpe of mumerical certainky what inconclusive

) evidence — or inconclugive resulte meane; right?

10] R T have heard scie articles that diecoss that,

11| @ And g2 thoss artisles are pesr-reviewsd; right?

12| A Some are. I den't kbow vhizh obnss vou're refsrring tTo.

13| @ And; eszsenbtially, what they =zeem to agres and conclude cn
14 1 that approximately BO percent or better of the time

15 ther='a inconclusive findings, in fact, it'a nobt a match?
1E ME. HAIVALA: Exouse me, Your Hener. I am going to

17 interject an abjecticon at thiz time. The okjection 15,

14 Tour Honor, bkhis 15 i1mproper cross—edaminablon.

15 1f defense 1F goling to crosg—examins this witness with
20 gome type of authority or some type of study, he'a

21 obligated, as [ understand the rules;, to disglose what the
22 study 1z, ask if the Defandant haz teviewsd the study, and
2 then he can go focward and asgk 1f the — 1 said

24 "Defendant.” Apologies. Witness has accepted the

25 findings of the study as autheritv. Thank you.
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(i

[
=]

(]

1&

1025

L= -

How can you tell that?

My initiales and date arve oh the lab barcode that we have
cn 1k,

And this specifically is the shell casing. And the
procesa that yon Juet explalined to ug 1n order Lo
determine 1T there's fingerprints — wWag that dons with

regards Lo Stata’'s Exhibit 1327

And what did you determine through your process?

I did develop one latent print: that was suitable for
cotparigon and 1dentification. I 4did identify that to the
left little fingsr Trom Dreau Bogers.

Z2o first ywou identzify there 13 a lakent praint — that
thera's enough characteristics to compare?

Yes., I'm always lookirg at the latent printas firat for
gultability and then I'm looking for those uniqgus
identifying characteristias that are needsd in order to do

a comparison when makirg an rdentification,

(|

And you had Mr. Rogers as a mamed indiwvicdual in this case
Y8

o owou gonght out his fingerprint records?

T ddded,

And zan you k=ll us 1f vou were able — to which finger —
you're able to determine which fingerprint was on that

plecs of exhibit?
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1 MR. BROHL: Thank you, Your Honor,

CROSS-EXAMINATION

41 g Ie it is Walti or Walti?

Bl Q@ Ms, Walti, it's nice Loomeet vou., I think I have,

LL
T
=t
1]
(=)

#lQ@ If Mr. Rogers told on—ecene law enforcement that he

10 touched the sxpired cartridge, ITtem 3, would that ke a

Eeaponable explanation 4 To how his Tingerprant. gob on

=
ko
i
T
-

s
L -
i
3
v}
n]
s
[
s
]
=
b,

il

14 MR. ROHL: I have nothing further; Your Honor. Thank you.

8
:
:

M= Harvey, anything further?

Ik MsS. HAEVEY: Mo, Your Honob.,

17 THE COURT: [& this withass enousad and raleasedry

14 ME. HARVEY: Yes, Your Honcr.

._.-
r
v
¥
in

]

-

[
=
b
s
H
H M
1
a
(=]
H
v

1 Memrbers of the Jury, we're goirg Lo take a regeess,

It 's vour duby nat te disdcgss the case amongst yoursslves
23 nor ghould you allow anyone to discuss the case with you
'_}.':I Nnar 4dfE Fou £ CoFm:.or eXpreES 2Ty Ol o =Im’ali)n !-|I'|'-'.' cagse
.

25 until itz fimally submitted to you Lor your
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(i

(i
=

=
ko

=
Ll

[
1=

(]

1&

By Mr,. Bohl, ¢ontimgirer) Okay. S¢ what iz that doouresnt
o Ehat pisture of there in front of yeu? I you just
explain ik for the record.

It would appear to be taking a oclose—up photograph of what
appeara to be bruising to the right thigh and wvsing a
soale Lo measure the gize of that bruising.

Why sreuld vou msasure the size of the bruoising?

Jusk 1mpeortant bEo the crime gecene itnvestigation as a
whole,

Ssure. You testified to different chservabicne you make ae

an officer; right?

And different injuries vyou come asross in the courses of

0

the ecope of your work as an officerjy right?

Corraect.

You <ertainly dealt with vidtipes of Cravms and agsanlt;

And thoese could be corrchboratiwve of that type of thing,

o]

-
v

well; fairs?
It's fair to =ay, yeah.

Zpentanscusly, I Belisve you said that My, Derrak
menkicned that sll of hiz injuriss were from
methamphetamine abuee; is that oocrrect?

Thoss aren't the werbatim words that he used, But
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=

=
L

1|2 Mr, Derrek, if I reverse your pame, 1"ve been doling it the

2 wWhele trial, I apolegize in advanoe,

What do you do for a living?

['m & maintenance man at twe hotels in Spearfish.

live in Bpearfish?

How long have you been 1in Spearfish?

oo O 0 B oD
&
=

—i
R
-

Phe whole life. Sinse I was

Tou went to Spearfish High School?

Bines 1 was a4 Junlor.

What year waz that:

=L

ha
o B oo ® oo

gir; we'll get some thinge out of the way right away. You

[
1=

(]

i are & convicted felon?

And you are beaded te treatment for that meth addiction?

[
oD F o 2o oD
i

Compass Foank in Stubgasa.

e
L]

Qkay: Do you know Destliny Eogers?
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1 agreamentes, whatewer, that he may have with the State,

2 MR. BOHL: Understood, Tour Hanor,

3 THE COURT: I=t's bring the

jury back in.

4 {(WHEREUFON, the -Jurors antered the courtrocm.)

I THE COURT: Mr. Haivala,
ME. HAIVALA: Thanm vou,

(By Mt. Haivala, contimaing) Mr. Derrek,

Telrir] 1

L1

through the day of January 21,

L A

il

& 13y

= =
[EE,y |

(i
w2

Walk me through startines

1 - . - " 1 P |
nave contact with an Alan

rid weu

b b
Ly k]

[
1=

(]

10 the moIning.

me what. the naturs of the gontact
Baxial sntounter

at

=
o = K2 R had

Ard chid you that meorming go

Feddy's house:

b
&'
-
=il
M
-
b

Dkay. CGAnd an

approximabely what Time you gob to

Bround 5:30, I'd say.
And this

25 hiim?

Yo MAY Contilnue,

in the early morhing hours

was after you had several texting messages

et e walk

remember that

Faddys

WAS

owver bo Alan

voll Tell e when you got there —

Alan's house,

wlth
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L A

(i
=

=
ko

=
Ll

[
1=

(]

1&

o o

L

oo FoD

fes, I did.

Abeout, what time was that:

11:00 in Ehe mormaing. L0:;30.

All right. Why did you stop thers? Strike that. What

were you logklng for when you went bto Dreau Boogera's

Well, I wasz locking for Dreau, because I hadn't esen him
iry & while or heard from him. It's wvery odd for me and

him to not hawve contact for that long.

Ard did won at that point go lock for some oil for your

CHI S

When vyou stopped ab Dreau
talk to him?
I'I'f'.l.. _l {I_.LI-I i L

Cid wou ses him?

Mo, 1 Aid met.,

el

Was he at the howas
I assum=d be was, Beth of his wehicles were thers. I
didn't know if he was or nct.

kay, What did vou do ne=t?

Bfter I left Dreau's, I went to my friend Ed's house
and — which 15 deown by my house on Lowsr Valley, Talked
to him about Tireau. He =said he had been thers the night

b=fore. He had a different phone mumber for him, sc I got
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L A

(=]

b
ba

[
1=

(]

1&

,_
fia
A

L

b=

®Fom oF 0 F D

that phobtie mamber armd just kept 1it, kecause I had 1o get

aheld of Dreay Chat morning., 5o I held on te iC,

Lfter I left E4®

I

» I wenk up to Walmart, I bEelisve,

Kind of was Just looking around for drugs all day is what
I was doing.

Ckay. BEnd I odido't hear that last part. BorEry.

I wag locking for drogs all day.

id thers come a time when you had ancther contact with
Mr. Reddy?

Later that night, wes. Shy nd. There was sarlier Chat
day. I boreowed 20 busks from him.

Then vyou wenk to his house to get the money?

About what time was that?
2230, mavhe,

Then did vou head Lo Deddwoonds

Tes, I did.

Why did you go to Deadwood?

I made some food. [ had a friend uvp here that was
working, e¢ I brought her some Tood,

Brid veou catie back from Deadwood aboub what ©ime?
Eish at night.

Ckay. And where did you go atker you came back from

Deadwoad?
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fes,
Bfter ol wehnb Co Alan Feddy'= housze, what
fter I went to Alan's?

Yeah .

went o hors,

=R D= - = B
i

Exeonige me, Iet me rephrases You said you

7 house about 11930 — e2xcuse me. I misspoksa.,

s
i
et
vi
Lal
rm
-

Uid you have your phone with you?

o Alan's hoosay

2
] e =20
H
T
=
=
T
=

When you went into Alan's house and met wit

Il A He= perforved aral sex on me ared we Cal ke,

17 that .

o
=]

About what time did you leawve Alan's houses

(]
(o=
[

b
—
i
¥
-

Somewherse 1n thers.
It rat Qid youl da when o FR0OT TO — Lel
A wrat did lo when you went € Lef

I went Fomres.

£
R D

-

il | Lan="
Ml A Yes.

i@ And walk through with me, then, the merning

Brd that, again, 1z the residencs at the e

went o Alan's

h bhim, what dad

t Alan'a houae?

— now 1the
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1 This agcurately deplots your oar?
21A Yes, it 1z my oar,

B THE COURT: Exhibit 115 will be received.

]l Q (By Mr. Halwala, contiruing Did you have a fight with

7 Dread Bogers on Jatmoary ZLst or 22rd?

2l Q@ Ckay. &And it's besn intreduced into svidence —

10 MR. ROHL: Mr. Haiwala, would wou direct

s
o1

Lo sbare abt my oli=nt?

[ -
b
.
H
=
)
i
—_
|
-

5
:

really appreciate that.

=

d

8

WITHESS: Tes,

M. Hatwala, <contimaingy Handire won

{:
o2
=,
ity

17 rarksad Exbidibdit 107,

19| & That 18 from my shootirg methamphetamns

HATVALA: Mr. Derrek, will you lock at

YOUr witnees et

what 's heeén

and missing.

131 @ 9Okay. So was this picture accurately taken of wyou at the

20 police etation on Jamiary Z22mds
21| & Yeep it is,

P2l 9 Tkay, And tell me what 107 shows,

23| A It shows me with a big Band-2id oo — rcight here where I

24 hawve scars from that from shook 1T e th.

25 MR. HAIVALA: May the record reflsct that

IIncdicating. )

the witnese 18
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1 vour body oh the mornirg of Jarmuary 23nd?
2 MR. ROHL: =Same objestiecn.

THE COURT: Crrerrmualed.

Lid

g 3o ahead and anewer.

Bl @ By Me. Haiwvala, contimiing) And did you have any brulses

7 on the lower etd of your bedy?

(i)
hel
~
i
=

y iy legs, ves, I did.

2l Q@ Can you tell the jury what those bruises were,

10| A They were from Lrying to shoot depe. 2And the best way to

do ity 1T wou fan't fird a welin, 12 use a flashlight and

(i
=

[ -
b
rt

=
Ll

blood . goes and causes a bruise.

af that time in your addiction, were you shooting up a

=
o

(]
f==
[ |
i

16l A TYes,

17| @ How mich wers you shooting at the time every davy

19| & BAbcut & half gram at a time,; maybs. Maybe a liktle less
15 day. More than a gram easy.

How many ssparate times would you shoot it up?

Thiree, four. Thres, four a day.

ard, for Che record, what wasz your droag of cholea?

Methamphetamine,

b
o8]
[ B = i

Ckay. And do you have troukle finding a wein when you

-

25 ghoot up?

ry te Tind & vein sorewhebs. You end up rlssirng and that
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L] @ Eight.
21A I have,

How, sometime shoctly before January 21st, I would say

L]

4 that weekish, you were releaped Irom Jailj Fight:

and that would bBe File 21-13917

L A

-
A - -
o
L F)

[ don't know what the file numnber is.

-

Arid you were charged with a Clasa & felony:

s
2 ¥ D
W

=
ko

13 MR. HATVAIR: I'm going bto object ak thaiszs peint, Your
14 Honor. I think that wviclates the Court's mling on &0%.
15 THE COURT: HNHo. He opened the dosr on his criminal

1E hisbory. Said he was & felon. 20 I'm o golng Lo allow it.
17 MR. ROHL: Thank vou, Your Hotor,
14| @ {By Mr. Bohl, contimuairg) BAncd in thaebt cases, you wers

15 agcuesd of stealing different iteme; right?

| A Yes.

Fy

M

21| Q@ And one of the items that the victim acoused you of
22 steallitiy a gun, wasn't 1c7

Z3lA Ho.

L -

241 @ 8o in that police report, there's no mention of —

2R T didn't say that: T didn't get accused of stealing a

Filed: 2/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086
APPELLANT'S APPENDIX 156



,.
-2
%)
il

Yes,
Ard yeur bond was not reveksad?

Mo .

ta
[ H= o

And then, after that, you were charged with two mors

b felonies; right?

Pt words in yolr meath.

L A

-1
e Lo - .-
=
e
&
=
=

What ar= thase telonisst

10 ME. HAIVALR: AgJgain, relevancy, Your Homor.

, L1 —i o
L k3 b—
= =
- =
<

1
5 o 8
. o ﬁ
rL'l A H
o - =
o [
— =

L1, il
N il T
] [ -
o Al H
rt+ f
b '—
L -3
o
i
=
0
[
0]
T
(]
H
1
im
1]
w3

=
i

Failing to register as a sex offender.

and the other cnes?

Pestriotions <n resldgends within sofimunity safefby =one.,
And that's all just since Jaruary of 2022 cerreot?

That 's because of January, 2022,

~
I O -

And BC f..'l'_‘-!.'l".-"ﬂ': l"E-]'.':'.'EEEFIEP'.-.'] ta these folks over hers that

210 your testimoeny today has- absolutely nething to do with

23| Q@ 1Is wyour atbtcrney going to ask for probation?
241 A Wouldn't any attorney? Yes.

2_:. Q Figlh Wi 'me eu

]
b
1]
4]
Ly
—
¥
o
Lr)
e
I
ot
=t
o
2l
s
d
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L& I'm expecting to get whatewvsr the Court hands down. 1

2 don 't axpsst anvthing.

m

Q@ You testified that you are in the process of going to go

Lid

4 to treatment?
Tep.
Are wour under the influsnose right now?

Bl

-
Lo =

Have vou ever been diagnosed with any mental health

L A

> conditions’

Hawve vou ever beapn diadgnosed with schizophrenia?

Do they koow that?

ha
I R A

3

L]

T=E.

[
1=

(]

Did you advise them of that?
I believe we talked aboub 1L ab some point maybe,

£

Whe did you talk aboub it w

Possibly jusk my attorney.
S0 you can't say that that takle awver thers knows that?

I don't 100 percent koow that, noc.

=
(- I - -

The day in gquestion — I beliewe vou testifisd Chat you

22 started cotmunicating with Mr, Bsddy approximately
23 4:30 a.m. on Srindr; cight?

24| A Arcund thers, yes.

251 @ The messages would show the time. You wouldn't dispute
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1

L]

b

- I beliew .
What time cad

(| = . '.l ¥
11 What time ddid

2 P o ¥ oo o F R F D

=

ot lel fea

-

i

WETID

o

LA Yes,
P21 Q  UnannoUunosd?
A TYep.
241 @ 2And you banged
2h | A I knocked.

vl shar

-hig communication

bea?

bed -comminlcatin =1y,

Iy moralregs

Ch= marning.
1 g L 5T
e = T8
D00, 11«

with Mr. Eeday

i o i T

- | - -y e e e T T1 = - -t T i1 =11 - T e T
Oousey rignt gt about 1000 or 1100

on the back door?
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5

vila

Zatme thing with the windows?

I 1| ICars .I:b‘l'."l .

ta
HoOoD B i

3 L&t yourself inko his garage?
4 Mo, there's no docr. It's a breezsway.

Tou let yourself inte the breezeway?
That 's the only way to get Lo the back door.

T mome oll?

-1
=R F D
t ik
et
e
il
o
ho
[
E
0
hit
H

2| It was my oi1l. I left i1t there 32 he could change the o
& in his oDar.

10 Jkay. Seo you took your oil?

11 rap.

Ernd then vou zaid you put 1t in the trasgh; clght?

=
ko

13 In the front, yas.
14 You went from Dreau's house to BEd Moore'e housej right?
15 Yen .

Booause youu wantbed ©

L4

get Dresu's phobe minser?

O ¥ D B O F D

That 's' net why I went té Ed's. That's just the cauze of

14 going to Ed's. I got Drsau's phone number.

]

That yvs what you tola law enforcement; right? Yoo went
20 Ed's to get Dreduts runber.

Mo, that's not what I said.

Tkay, B vou get his munhser?

L= =

And you're locking for drugs:

oD B K P

.
|'TI—'-

o

Filed: 2/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086
APPELLANT'S APPENDIX 180




And you ¢all Dreag at approeximately 10:00 p

Tees ,

-

And there's g four-minute phoine

SOOI e

HooD F 0

I don't koow Didn't

Or shorter:

)

And vou testified that the content

LEVing Lo chesk up on himg

[

was — you!

3] A TYeah,

#l Q@ And then you followed that phone zall up wi
10 meEsage; right?

111 A& I might have.

12| 2 2And the content of the text nessage was W,
13 need to meet face to face. . ASAP" —

14| & Absolutsly.

15 — and cquote?

wag at approximately 10:00 pom. 7

!

=T A s

chis o1 continrnae to oe

PEOOEBE,

druge. Where did you find them?

211 A I don't think that's relewvant,

2|19 wWhere did veu find them?

ZilA A friend's.

41l g wWhe?

20l R I'm net saying whoe I got them from that nigh

s p right?

right?

rsation;

(]

TH2 <

th a text

Locking

LOr

I'm not
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L A

(=]

b
ba

[
1=

(]

1&

|-
-2

5|

—l

o o

Ho@D =T oD ¥ oF o F

=)

AL some point, veah. Sorebody has.
IT I have ne reporbs of that, that would e weird to Youd
[ don't koow how that all works.

And same thing for Mr., England. Did Mr. England, to your
knowledge, get spoken to?
I don't know.

and, of coupse, vour kids: right?

[=8 .

Told your daughter you werse going to Dreau
T=g,

gald, "I'm lsaving. I'm goany teo Deeau's." EHight

)

"i_‘\.

And cdid they ever talk to hear?
I don't bealiewve soc.
The phome calls yvou made after you got home at 1:42 a.m.,

acoording To vour Srindr megsages — you dialed gtar o

You called that at 1:5% a.m.; right?
atar 677 1 would hawve to call scieons beyvond that. Star
E7 deesn't do anvthing.

That 'z a nurber zomebocdy @3lls te ey to figure out if

their pheone 15 being tapped by the FEIZ

ih

Mo, absolutely not. Star &7 shows when you call them, it

doesn't ghow up as your name on thelr phone.
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-

Tl eo you do know what it ig?
absolutely. It's like star B9,

te shisld yvouor mumber from scmeons?

Lid

ta
2o F 0
i
::I_

cdon't know what number 1t was.

Well, then how do wou Fneow I dialed star 6772
Tou dizaled star Zl-oat 1445 a.m.; right?

I don't koow. I don't know what that means.
You dialed 1t.

Jkay. I don't know what it does.

=,

Lodarding to testimony, it'e & bumber that's disled to tey

(i
= = L - G

to figure out 1f your phone is bedrg tapped?

=
ko

13 Does that sound like scmething you would have tried to
14 da?
15 Okay. Socunds like a meth parancia. Yeah, absolutely.

somehody Chat's pervous about law enforgement —
When yvou'tre on meth, absolutely.

Ard wou dialed pound 004; raghtb?

T
R T -

[ quass.

Zame queaticn.

I don't kEnow what it's for.

Brid weu dialed that, aztually, at 10218 pom.) right?
1018 pam, 7

Yeah .

b
o8]
=R B = i

I gqu=sa.
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|2 You den't remsmber; Though?
2| A Dialing star — npe, I den't.

Q@ You teld law snforcement that — and I de want vou to know

Lid

g I don't mean this ko be offensive —
R I'm sure you don't.

ElQ I take no position as it relates Lo sexual — any of chat

™

7 stuf

M. HATVALA: Objection, Defense is testifying — defenss

L A

@ attorney.
1d THE COURT: It is.

.~ 1 e = Y o i . M 1 I
Yo bold law enforcssment that

o
e
2
B
=
e
r.l
ol
Y
i
o
+t
'_'
o
=
[
o
o

tot Blssxial ooreest?

=
b3
b
-
e
i
[
o
i
1
‘;\:
jir
bt
&
e
I"':'.
n-

H
il
e
o
]
|
£
o
o
—
H
1]

Sy [0

=
o

But you told them when you're on methamphetamine, that

(]

17| 9 <kay, And so when vou'rs on methamphetamine, you do
14 things that you normally wouldn't do?

13| A Tes; sexually. Hot shoct somebody.

2001 @ TYou told law enforcement milciple times that you were

21 uging a teedle Lhat night; right?

o0
i

Z2T1hA Tes,

23| @ ZEnd that wvou fell a=zlesp next to the ne=dl
21 A Yes.

il @ Whers did vou hide the needle when they searched your
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nd a bunch of them.

i
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Yoo
L3
=
T

7 B0 yol webs abls to sudcassiully hide drogs from their

5 szarch?

GlA A nsedls.

10| @ Moltiple needles, you said; right?® BAnd so if I suggested

1 - - - - i a -— - - - —_—— | - 1 . - 1 -
11 that you ware able Lo sugoegsfully hide other things, that
1z would ke asinine; elght?

14 MR. ROHL: May I hawve a moment, Your Honor?

12| @ {By Mr. Bohl, contimuairg) Law snforcement asked you to do

1% o PLTAT b test and Wil LEL 'I_'-i'-.'L'-IZ!,: Correct?

23 MR, HATVALZ: I am goirng teo object, ¥our Honcr, That's
4 irrelevant .

25 THE COURT: Overrnled,
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L A
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1=
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1&

1263

A - -

)

L= B =

plebtol, I am tob goirng o dig it out. T

YR e, [Py S W
LR L] IE =

— 1T Was

was found at

BEOENE ., Have ¥iol

.45 Hi-PFoant pistcl?

Ho, 1 hawve not.
Wonld you Know how ©To use 1L7
I know how

to pull -4 TEIgger.

Mot hew o lock and load?
i =T

All right. Queation was asked didn't
davghter that you were going to Dreau

tileght ?

i

time was that

; i
I L TP 2 . i e

Why Jidn't you Cell her you were golng Lo
housa?
I don't hawe

Becauss Ay MATITY

understocd, "Hey, I'm going cub

my dick sucked by

T

Alan's, " ghe would have quastionsd 1

Would ol agrss it would bhe

lo—year—old girl you're geing bEo oo havs

some Jay guy." [T I sal

Ele already in

ever touched =

Alar Beddy's

gex with a man?
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LA Yes,
21 9@ Have vou gotbeh rid of 1£7

T | S

[ had to get a new one. It took =2¢ long bEo get it back.,

Lid

4 [ got & new one before they gotbt 1t bBack to me.

21 Q@ What did you e with Ehe ether phones

ElR I think I turnmed 1t into the Walmart klosk for $2.

7|19 This iz the phene that yvou confitmed over and ovar teoe law

=nt corrochorated everyvthing vou said;] right?

i i)
m
a)
+
i
H
I
=
Ti

i

101 @ and you got rid of it:

(i
=

Ho. They had it fo

=

Cwe months and they gave 10 bask fTo

meey I Tiguresd they had everything off of it.

=
ko

=

You got rid of a phone that you said exonercated you

L

14 ghooting?
15| & They gaid they didn't meed it anymore, yes. That didn't

171 Q@ Other guestion I would like to ask you has to doe with,

14 specifically, the last time you used.

b

The last time I used?
Y=ah.

About four days ago.

b
ko
[ B = i
=,
T
T
T
-
iL
i
2
o

Whers were youl?

25 MR. HAIVALA: Objection. Belevanoy.
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LA I didn't hawve any pricr oneg. HNet in my eyves ab that
2 CLimes,

IR Eo your testimeny 15 that vou had no prior sexusl

4 encounters with Mr. Beddy prior te the night of?

Bl R In my eyes, no, I did net.

]

You're golng to have Lo explain what you mean by o that.

T|A When you're on meth and vou're up for so long,. that iz ope

3 big, long day. Ec early Thursday — late Thursday night
) to early Friday morning to the night of Friday night to
10 faturday morning, that is cne long day to somehody that's

11 bean up-that whole Time.

o Seodid I have prior encoutter2? To me, ho. I zaid
1.3 whak I meant in that day. To me, that was that day.

14|l @ S0 you had been up for a long bime?

15| A At that time, yeah.

gl @ And vou had not gone Lo bed?

17| A I might have <aught a nap here and there somewhare.

12| @ The text messages indicate prior ssxual encounters?

1% & That morning. Same day,

20 and they indizate ancther meeting arcund midday?

To bBorrow 200 Bicks .

]
i
L= S A =

Brd after vou laft his house, he —— b=ing Me, Beddy —
23 indicated that he loved the sexual encocunkbec?
24| A From that morning.

25l @ You testified about the difficulty wou have with finding
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L A
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ko
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Ll
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1=

(]

1&

-
[
==l

BoF g B D

fight?

Mo, I didm't, I did not, That wasn't the same times,
When I went over to Blan's house unanncunced is when I gotb
done being interrogated by the Spearfish PO,

id you tell Alan Beddy vou were in a fight with Dreau?
Mewer.

Tou nevier salce
Hever said that,

And gc 1f Mr. Reddy =zaid that over seven times to law

enforcement, he's making that up?

=
H

Aheolutely or he misunderstoosd sotnebthing I said. But 1
tevar sald that te hilm,: mo.

The information that shows where you were that night is
exclugively limited to your testimony?

e,

I want vou ot £ look &t bim when You answer those
cuestions. Okavy

M. HATVALA: I cbhijeckt, Your Hooor.

{By Mr. Bohl, contiruing) What other information is there?
I beliewve there was FBI pinging.

Put that ogcurred after, Thete waz nething during the

[11]
-
.

relavant btime pericd that shows where you wers at at that
time that you'r= aware cf?

I don't underetand what weu're trying te say.
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L My, Derrelk,

=i

Z| A Early morning bBours. Mo, like — o eontact im the ear

v

3 morning hovrs. And we had conkact later on that svening.
4 [ wag out just in Rapid City hanging cut with friends,
b thinga like that: 2And then later —

]

I apologize.
T|A 2m T speakity too low?

Yeah, Move in a little bBit, The best you can. Terrible

(i
=1

) acoustics,
10| A ©kay. HNo contact early in the merning. I was hanging ocut

with friends in Eapid City, Just — I was in — kind of

(i
=

o in batween Jobs. I was hanglng out with friends in Rapld
1.3 Tity. Léoking for jeks and stufif.

14 We didn't come inks contack until later on in the

15 evening. 2And there wae some text messages that we had

1E srchingsd gaylng — harging oub — things l1iks that. He
17 didn't 2gme inte contacst until later in tha evening.

14 Tloger bo madnight.

19| @ Iet's take a step back, 0Okay, Early morning hours of ths

21 2lsb s Hok the £22nd, but the Z2lat,
21 hy kefore that, Okay. 2lst,

14 you have contast with Decrek Donowvan?

—

Tkay,

Donovan Derrek?

a1
b
) Ho B -

Did he come to your trailer house that sarly morning of

25 the Z1at?
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1278
Ll A Ho, ks did hot.
219 Tkay, Sz vou did not have contact with him?
1| A Hm—mm.
41 @ Ckay. And, again, walk me through the day. Did you go to
b work 1n Bapld Cibty?
E|lR I was — like I said; I was mob oworking. I had left — 1
7 had separated from the VA, And I was in Between jobs,
3 lika, waiking on applicaticng; thirgs like that: And I
) was not working at the time.
101 @ okay., »And sesms to be some confusion. Did you tell law
11 enfordement Donovan Derrek had goms over Lo yvour houss oh
o the merning of the 2let? I yvou remembsr.

13| & Mornamg of the 21st? 22nd was the evening we hung ouk.

E

2lst. T don't recall if T had — T honeetly don't recall

[
1=

(]

if T had teld them e had come ower, but T den't —

1| @ Iet e ask 1€ this way. Maybe thisg would help vyou. The

17 hotiiaids — the mitder in thiz daze happeted in the early
14 morning houes of Jamuary 22nd. Past midnight. 2o when
18 I'm asking you this questicn, I'm talking about the day
20 b=fore that happened. That morning kefore.

ek MR. ROHL: Asked and answeread,

22 THE COURT: OCwverruled,

23| A Tkay. B —

241 @ By Mr. Haiwvala,; contiruing) Go ahead.

25| R Ho, we had never hung out in the merning Eime: There was
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1 o hanging out in Che meening the day before it happeted,
219 Tkay, ALl plght, S vou had separated from Che VA, You
3 said?

T

4l A ¥e=ah; T had — I quit working at the VA,

What were vou doing at the VA?

Lo ]

I was a pesychiabric nurse's asslstant.

Then who did yveu go work for?

-
=D F D

3 I waz not working until T went to work with TEA: And that
) waE 10 April.

10| @ To clarify that, then, on Jarmary 22, 2022, you wers

11 urepl ayed ¥

ka
b

Yeahs oorrsst.

ooyou wenk bo Rapzd Qity:  Bbout what time was thab?

._.
L
=
7]

=
i

Earlier on the day of the 2Zind or the Z1lat?

._.
o &
L
Ly
m
=

1E 2let, I wag — I don't reosall any times. 1 was hanging
17 ot with friands, And — yeah. It would have Beet, like,
14 earlier i1n the day. EBarlier in the day after I got up and
15 gtutt.. But I was going to Rapid City and hanging ocut with
20 friends.

2l | 2@ Thenh after vou're in Rapid City hanging oubt with frieteds,
22 did yeu come back o Spearfizh, South Dakotba, at soms

23 point?

24| A Yeah, I came home, probably, later in the ewvening and was

25 Juet at -home on the-ewening o the 2lat.
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1 ealid "Oh Lol Dgor o wour hosuse." That he was walking out
2 of his deor,

| g ALl right. 8o what time — approximatesly what time dad he

4 g=t to your house?
Bl R Very shorbly after that. Just prebakly a few minutes
E after midnight, maybe,

7|9 After the Cext messages Were Sent?

(i

Yeah, because he didn't live very far from mes It was a
o few minutes atter that,

101 @ 2o he's knocking at your deor about —

(i
=

I would say probably around tmidnight. He was only around

five o six Blocks away from my hoose.

=
ko

13| g All right. Then, Mr. Reddy, do wyou have a sexual

14 encouriter with Mr. Derrek?

15| & 7Y=8, veah.

161 Q@ And then he leff after the seyual aenosunter?

17| A  Fo-he, Yes.,

12| @ Can wvou tell me approxwimately what btime ke left? If£ 1
18 gave you the exhibit, would that help you?

20l R Mavke: 3o it would hawe besn prohakly —— I would say

21 probably around 1:20 in Che morming. Somewhers just
23 befnre he had arrived home at 1:42 a.m,

23| Q@ ZEnd this i= the text message and the sxhibit from
24 Mr. Donovan Derrek. What doss 1t say?

25l R He

L]

aya "Goodnight...thanx and 1 apolegize: for not
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fay

=
Lk

o

el

b

R D

cumming, Veu weres ferrific ¢ dent Ifor ore segond tThink 1t
Wwas yeour fault, U went above and bevond, ., "

g0 that was said ak 1:42 a.m. oo the Z22nd?

Correct.

How, this is geing to get a littls embarrassing. T don't
mean to smbarrass you, =sir. But during this sexnal
en@ounter, ware vou able teo — let ma put it this way.
Was Mr. Doncwan Derrek able to climax? Do you koow what I
mean by that term?

Yeah, T know that term, Wo, he was not.

Handing vou what has been marked previcusly Bl and Tl. Do
vou recogqnize thoss exbibite?

-y 2 _'.
[=dy L1 O,

Firat, this has been admitted inte court already. What is
qL7
7L 1g & pizturs that I had Caken at 1:23 a.m. of Denowvan's

genitalis,

Donovan's penis?

Correct.

and that was taken at what time?

1223 a.m. ob Jarmary 22nd.

Jusk so I'm o getfing my timeline straight, He's at your

door, I think you kestified, ten to 12:00. Eomewhere an
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143

Your cell phone had been taken by the police?

Tes, they had subpoenasd my cell phone. I went thers

to — I don'bt gquite remember zll of the details of what we
talked about. But I just — I had given him more
information ahent the day after Donovan was released. He
stopped by my houss to apelogize toome for all of —
evervihing that had happened and saught me ap Lo speed,
bemause I had no idea who Dreau or Destiny were: ‘And he
gaid he wae sorry and kind of just did, like, a rundown
of, like, 1 gueas, that — of what happened to him. Being
arrested and things like that.

It your statement, do you remenser saylng something to
Detective Fox abouk M. Denovan Derrek being ain a fight
with Dreau Rogere?

The merning he had come over, he told me that he had had
ary argument. with Dreau and he didn't tell me what It was
absut ., He just 2aid he and Dreay had an aoqument and that
was prebty much all he said about 1k, 1 didn't push koo
many quasticns. [ wag upsst about the whole thing.

Did he gay when this argument waa?

He didn't, ho. Hedidn't say when Che arogument was. My
agssurpticn — I wasz thinking 1t wasz prebably, like, bafors
— before ham and I had met op on the 22nd,

Ckay. So adg you stand here today; you mads some

assumptlons ae bo Che date ard time 18 that what you're
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1 inte an argument.
219 aAnd there iz npe reom in your mind te the contrary?
I|A I don't rezall 1iE I told them different.
41 Q@ Ckay. So I have a copy of your transcript —
Bl A Muo—heom.
Bl @ — from the second interview. Alan Beddy tells Deteotive
7 Flox, quotd, "Him atd Dread got ints a physical altesroation
3 that day or whakever." Did you say that?
#lA I don't recall saying "physical altercation, ™ but 1f they
10 aay 1 did, then I mmat have. But [ don't recall saying a
11 "rhygical albercation,”
o Well, that's what you testlfled toF
13| &  Mo—hmm.
141 @ You also said, guobte, "I den't know 1f he said they were
15 at. his house or Dreau’s heuse or what." But they said
1E they got ints, liks, a dquots,. "phyeical altebrsabtion.® Do
17 vor s that?
18| A I ses at, wyes. Likes 1 said; I don't remember 1f those
18 were ths exact words. This was a long time ago.
201Q Well, these are the sexact words.
2l A Inrmy head, I don't remsmber.
FZ| 9@ Detestive Fox asks vou wheh you say Chere was a physieal
23 altercabion, "Did he go ints mooh dekail about 17" Your
24 responge "He said it was earlier. Before he had contacted
25 me abkout hanging cut." FRight?
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Lt A

Ll A Mr—hio,
219 aAnd then, again, yoo saild "We got inte it and things got
3 physical®?

4 MR. HATVALA: Can you give me a page number, please,

b Coungel?
E ME. BOHL: Yeab, 1b's page 5 of his second Lnberview,

7 ppecifically, line 23,

ME. HATVALA: Thank you,

L A

#lA Ckay. I know that was said there and you'r= showing 1t to
1d me. But I don't remember those exact words about it being

phyaical .

(i
=
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b
K
L
:l_'\.
]
fu
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(By Mr. Bohl, contimairer) You sald it

gok physical and Dreau was pizsed at ham. And

._.
Ll
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18 through 15.
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juy
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e
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Okay. T do see it, yes. hLike T gaid, I don't recall
1E these exact words. But he had mentionsd an argument. I
17 don't redall exactly if he 2zid they had got phyesical with
14 each other.

18| @ Well, you testified he said there was no mention of

20 physical.

21| A Torrect. 1 testified at that times. Like I'm saving Lo

22 ol Eight pew, I don't pemember exactly zaving it was

241 @ Well, I appreciate that. But we're going to keep on

25 working through thie here. 2nd then you saild it again.
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1 "And then be started talking about Drean. How Chey got
2 into it and got physical.®™ Eight?
| A& Yo—hom.

41Q@ &And that i1 page 11, lines 11 through 13.

b 1 have made a list of statements that vou have mads
E candidly that I feel are notb acourats. and T am golng Lo

7 confront you with Chem. And I'm just bBeing —
3 M. HATVALIA: 2gain; defense 15 testifyairg.

> THE COURT: H= 1iE. Sustain=d,

101 @ (By Mc. Bohl, contimading) Okay. When law enforcement cams

11 to your house, yvou understond that 1t waes important to be
12 homnast with them?

L
b

Mmn—himm; corrcect.

Fair? You told law enfeorcement that you met Donovan

=
o

(]

criline about a week aga?
Ik Mr—htmg  omreest.,
[z that trued

Yeah, I had met him that wesk. Yeah.

©
T

g0 the Grindr messages that are im evidence start on the
20 218t at 4:30 in the morning; right?

2l A Yeah, I gusss. I didn't — [ den't remenmber the times of
22 the Grindr messages. I mean, wWe had met chat weak,

23| @ How did you meet him?

y H o

1R On Grindr.

2hl @ Okay: BAre there Grindr messages that you deleted?
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1 "And then be started talking about Drean. How Chey got
2 into it and got physical.®™ Eight?
| A& Yo—hom.

41Q@ &And that i1 page 11, lines 11 through 13.

b 1 have made a list of statements that vou have mads
E candidly that I feel are notb acourats. and T am golng Lo

7 confront you with Chem. And I'm just bBeing —
3 M. HATVALIA: 2gain; defense 15 testifyairg.

> THE COURT: H= 1iE. Sustain=d,

101 @ (By Mc. Bohl, contimading) Okay. When law enforcement cams

11 to your house, yvou understond that 1t waes important to be
12 homnast with them?

L
b

Mmn—himm; corrcect.

Fair? You told law enfeorcement that you met Donovan

=
o

(]

criline about a week aga?
Ik Mr—htmg  omreest.,
[z that trued

Yeah, I had met him that wesk. Yeah.

©
T

g0 the Grindr messages that are im evidence start on the
20 218t at 4:30 in the morning; right?

2l A Yeah, I gusss. I didn't — [ den't remenmber the times of
22 the Grindr messages. I mean, wWe had met chat weak,

23| @ How did you meet him?

y H o

1R On Grindr.

2hl @ Okay: BAre there Grindr messages that you deleted?
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Moo I meany the Geindr app, I assume, eventually dsletes
them, bBecsuse they're noe lenger — Chey wares no londer in
there after a whils.

Cray. So according to the Grindr app, ¥you met Donocwan on
the Zlst, as yeu're lbeing interviewsd on the 22nd; right?
Inke, I don't remember the exadt day on Grindr that Iomet
But vou £old law enforoemenkt that you met him online abcut

a week ago?

And. it would have been literally vesCerday:

You told law enforcement that you suspectsd Donovan was on
druge?

Mon—hirm .

But wou, in faoh, knew he was on drugs?

Teat, T knew he was whett I met him. After I zaw the marks
ot his arm.

Fight. But when law snforcement asked you, you told them
that you Just suspected he was on druags?

Fn—hinn .

Tou didn't tell him you Knew he was on cdrugs; right?

Teah,

You didn't tell him that you gave him money to buy drugs?

Ho, because I newver qid,
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epenific om it &t all? Was it, liks, &fter midnight,

before midnight?™ What was your response?

MR. ROHL: Fage 9,

(By Mr Bobl, contimuire) Bight?

Teaki.

And then in relation bto when he lefb, what did you say?
About ten to 1:00, A guarter to 1:00. It wae arcund
there. 2nd then — yeah, I was flabbergasted with
everyihing They Told me.

Well, vou webe referrirgy Lo —

End I said I guess my susploions were cighi.

Feferring to you pretending to have ignorance about his
drug lise?

I didn't pretend to bHave ignorances. I originally
suspacted whan I met him and Saw hls acms, But I'm not
going to Jusk throw that on ham-and say he was a rampant
He told you he was an IV drug user?

Later an, he did., Likes; we Jdidn't discuss drugs that
night,

When vou met with law enfoecement oo the 22nd —

Mm—herm .

— you knew he waz an IV dmg user?
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Ll & Fo-him, (Feruoses documents)

219 Do woul ges that geeen bubble theteT

| A Yeah, the one= telling haim to drive down Evans?

41 @ Yeah. Woo 1e telling him to arive down Evans?

1R M. I am telling him te drive down Evans. Tt will be on
E the left. Lantern Estates: Where I waes living at ths

7 £imme,

What time was 1t7

(i
=1

®lA Locke liks January Zlst at 5:15 a.m.
10| @ Does that refresh your recocllection about whether or not

wou, et up before the night of the 22047

(i
=

121 A  (Perusas document.) It doees not,. Bacauss — Iomean, the
1.3 biggest fesling I'm getting about this —— the reascn I'm
14 not remembering. & lot of our meetings ended up being
15 talk. Newver mesting in person. This one, T told him
1E Ehers To oo, I don't redall if he came ower onr that day.

17192 I'mgeing te have you léok at page 1 now of Exhikit 70, if

14 yvou would be s kind. I wank you to look — what time of
18 day 1s that?

3| A That is-ab #7148 a.m

2l |2 <n what day?

2| A On Jahuary 21st,

23| @ 3End = that would be, like, what, an beour and a half, two
24 houre after that Grindr message you just read?

251 A Mo—hinm.
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That's-at 11:07,

P |

Tes.

Tou gquys exchange texte sexual 1n naturse. 1 don't want
you to read Ehose.

Mrn—tirrm .

Ckay. Page 9. Yep. What does Dopovabt tell vou pight
there and what bEime iz 1E7

The one on the bottom of page 8 or 97 Sorroy.

Don't be sorry. The one on the bottom of page 8 —

He saye PIm gotna ke 100% honest with vone... L still
shoot meth and it gete me SUFEE fucking horny and thats
when 1 have the biggest/best orgasms...1 dont even
masturbate sober and i dont let goys suck it if im
gober. ..i never share my needles and im ¢lsan of
everyihing...1f @ still wanpna play with me gesat, if not
cotipzletely understand. . dm Lelling you this causa im
playving with 1t wabtchirg my you tube and 1 coculd bust at
1f 1 wanted to but 111 sawve 1t 1f u still want it.
What time of day is that?

That is ab 2:40 p/m. on the Zlst.

Tkay, What day?

O Jamuary 21st.

20 vou have not been interviewed by law entorcement yek;

COrrect?
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Corvect, I have nct. S0 he fald e, so [ khew Chen,

Ab Ehiz point, it'sz unarbigoous you koow chis man 1z an IV

Froem what he said in this text.

Ckay: We'll get to the interview. BAnd — ckay. ©On mine,
it's page 11. What doss Donowvan t=ll vouw in thab tText
meEssage and what time iz it thered
AF 3792 on January 2lst — 202 pome. — he sayp "Im alsc
cut of ehit and Eince 1 cant accese my § 1m fucked t£ill
tomorrow.. .1l weuld lewve nething mere: than teo do a blast
and. then g¢ direstly Lo vour house and leb you have at

s ly it B W

And what do you say back?

I s@ad "I'd love that!"

And what do wou say atfter that?

The same page?

Page lZ.
Sorcy. o back to page 1. FPages are just a little bat
di fferent hers.

IT vou recall; do you tell Mr, Derrek — do vou ask
him 1if oo wem't let ham — you aszk bhim why b won't let

K]

vou perform oral sex when he's scher, Do vou remember

that?

Mrn—herm -
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1 wou about this text.
2| A Mr—hbw,

1| @ When he said he was going to stop by to grab that, yeou
4 knew he was referring te monsy —— your money; right?

Fl R  Mo—hiom.

o

And then when he sald e was going Lo run to Desdwoeod to

7 get it, you kbhew he wag referring to meth; pight?

3| A I asgumed he was referripng bEo his drug, yeah, ©COn that

) time hers, he actually didn't — he actually didn't make
10 it and I newer gave him moeney thers. T gawve him money on
11 a later date. And T did have — 1 Chought you ouys had
o grabbed thosa text messages az well. I gawve him monsy on
1.3 a later date. It was 320. I pever gave him money hers at
14 a later time. He anded up not coming by until later that

(]

night.
16| @ 20 when you =ay you gave him money &t a later date, 49 yon
17 mean ot the 213t or sometine —

12| A Zomebtime — 1t was.after the shecting. 2Afker the murder.

=
Lo
v

hat's the cnly time I gawe him ever money.

after this

=

201 @ You're telling ug you gave Donovan Derrek monsy

ek happened?

ZZl A SZ20 kEecause he said he dide't have any money Co @at and be

23 didn't have anything to get anything to =3t eor drink and
24 that was later on I gave him money. That was atter.

251 @ How many Eimes hawve you met with him since this happensd?
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1| & ESince that happersd, & few Limes after, And Chose are in

2 my DXt messadges, as well, fthat vow guye have acouired,

o

=

Il g Whks are "you guys"? I —
4l A The police, the Gowvernment, whoswer,

b MR. HAIVALA: T am going to oklect. This i3 getbing

Lo ]

aroquirentive,
7 THE COURT: ALl right. You guvs are talking over each

cthar horribly., Just ask a question and give an answer.

L A

#lQ@ By Mr. Rohl, continuing) Doss that table right there know
10 that you hawve met with Doncvan Derrek after the shooting

e ] d

(i
=

A Tesz:. We talked about 1t, yes. Beoause they — I — after

=
ko

13 everyvbody had taken my pheone and ssen my bext messages; 1
14 juet talked about swverything. &And every btime I met, I —
15 it is in the text messages that we have met again after

1E that .
17| 2 Have vou guyes had of maintainegd 3 zexual relationship
14 since this coourred?

LE

)
L
=

6, a few times., A couple times.

aft

1]

s
17

Yeg,

hard to keep Crack of

]
i
L= S A =

el it be fair to o saw

i
T
=
I
T
-
T

"
[re]

23 everything?
24| A HNot as hard to keep track of ewverything, no. It weuldn't

25 b= fair to say that.
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RECROSS-EXAMINATION

BY ME. ROHL:

Q

When we went through your messages 1n celatien ko prior
mestups — do you remember thakt?

Juask a liktle bit age when we balked aboub 1it? Yeah, yes.
and there were messages that seemsd o indicate thers was

Aldn 't happan;

ik
¥
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fe5. And, like I told youy there were times that we Just
talked about mesting, but we never did. Many, many times.

Sure. But the night of question, that couldn't hawve

Teah, On the 21zt, we did not mest up, bacauss he didn't

ke T spaid.

And I left to go to Bapid City, 1
MR. BOHL: Yoy answered oy gquestion. Thank o,

THE COURT: [& he axcodssd and relaasasd?

M. BOHL: He's sxcused and released from my subpcena,
Tour Honer,
MR. HAIVALA: He's excuged from the dtate,
THE COURT: Thank wou, 2ir. TYou're fres Lo go.
Counssl, approeach, please,
{WHEREIPOH, an off-the-record berch conference
was held.)

THE COURT: [ioes the State hawve any morse witnegses?
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1 ME. HAIVALRA: Your Honer; after thinking skout making a
2 resnrd on ab esarlier i@sue of Che immanity 1ssue that we
3 talked about =sarlier, I decided we will nobt go Eotward

4 with the record.

b THE COURT: All right. Thank you.

E Mr- Bobl, you would liks to maks motlons?
7 MR. BOHL: I would, Your Hoenor.

g

COURT: FPleage prooeed.

) ME. ROHL: Thank vou.

10 This maotion applies teo Count I, Count TA, Count IV,
11 and. V. I am going ©o read Lhis into the reoord.

12 Az this Court knows well, the State iz taskad with

1.3 disproving every single reasconable doubt of guilt im this
14 caseE,

15 Dreau Eogers pressnted a thicd-party perpetrater

1E d=Tense, which hasz demonstrated the potential culpabhility
17 of another while simgltanscusly highlighting the fallutres
14 zf law enforcement to follow rules and procedurss with

15 regpect to the entirety of inwvestigaticn.

20 Shortly atter Destiny Bogera's death, Dreaw Rogers

21 immediately and prompbly hailed shergensy servioces To

22 dispateh £o hils homs.

23 Upon arriwval, Dreau Bogers clearly and unambiguously
24 articulated who the tesponsible party wae. Law

2h eniorcement obtailned bhe ald of ZWAT or SRT to apprehend
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Donavan Derrek and bhrirg him in for questiloning and
gunshot residues testing,

Bcoth Ureau Rogers's and Doocwvan Derrek's gunshet
residue teste yielded positive results.

These findings corrchorated every single way exactly
what Drean Bogers stabed ooourred. The resulte relat and
further infriminate in every way what Donovan Derrelk Cold
law enforcement,

Gunehot resicdus. Approximately six monthe before
trial, the Ztate undertceok efforte to try and prove that
Mr. Derrek's dunghot residue teste were the result of

transferenoe. FEeyword, "tew."

i
o
i

1¥]

bate did oot send the glowes at issus in for
forenzic teskting. And as they lay thers in evidence,
thers ie absolutely zérc forensic testing that has taken
Placs on Chese glowes,

Sure, the 2tates Wwill say, "Well, we didn't have to
test them, bezause we realized this over a year after at
had taken plaze." Doeen't matker, They have the burden.

At a minimum, they sheuld hawe sent the glowea in for
testing to at least <onfirm or deny whether the glove's
natural oourss of uge — they could have gunshot residue
on Ehem.  They didn't. They shouldn't sven be allowed to
arque transference in the abeence of the testing.

It 18 pure and complete speculation by the State to
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1 make that aroamesnt .

2 4 reasobtable person could net find —— a teagsonable

3 person. could find in oany way that this set of

4 ciroumstances in relaticn teo gunshot reeidus ie anything

b cther than exoulpabory evidence, plain ard simple.

E Twa, well phons evidesnos. The entirety of the

7 ab—dzsue cell evidencs 1 another fact upon which

g reasonable minds could not disasgres,

) The call detail reccrds do not in any way evincse guilt
110 of Defendant Dreau Rogers. Those records do not support
11 in any way a finding Lhat Donovan Derrek was nob.oat Dresau
o Pogers's dueling the relevant time paried shertly befors
1.3 12:48 a.m., Januacy 22nd. HNo reascnable mind could defer
14 it that regard.

15 Further, law enforcemenk’s wislation of law to

1E preseprve materisal sevidenoes ig ancther fastor gpon which
17 chly exculpatory conclusions cab reaszonably ke drawn.

14 The Jury was told that the CUDR data would objectively
18 show that Donovan Derrek was not at Dreau Rogers's. They
20 did net. They do not.

21 They ghow that Domovran Derrek called Dredn Bogers

22 after golng out of his way Lo get his ruombat,

2 The COE records show that Denovan Derrek texted Dresau
24 Fogers at 10ish p.m. Hours befors the 911 call was mads
25 by Dreaun. Quote, "We need to meet face-to—face ASAR," end
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quote, They show Chat .

Thern, finally, they show that Donovan Derrel was
dialing code pound 21 at 1:42 aom. and sesking ko lezarn
whether or not the FBI was tracing his phon=. That is
what the obhjective CDRE records show.

Text messages tweern Blan Beddy -atd Donevan Derrek
regarding sexual encdunter number four on the day in
question are nobk ipdicative of anvthing.

They are representations made by ths=ee two guys and
their reliability reste exclusively on the credikilitw of
thess twes The fredibility, which I suggest 1s only
exoilpatory evidence after today's Cestimony.

Fact thres, DHA evidence. BEwvery single witness who 1z
capable of testifying to it unanimously agreed that
evidence gollecticn and the integrity of the evidence was
=y too Thig nase.

Binoy Thankadhan, foerenglc examiner, tastifiad exastly
how forensic evidence 15 to be collected 1o a way that
F"].'E"J'EI.'LTZ B CreseE—Ccontaminablich.

The evidencs in this case was corrupted to such extent
that the State's expert Aehley Bullock was forged 1o admit
ofl e rods occasions that she didn't onderstarsd how
evidence was suppesed to be collected and 1if it was
oollected improperly, the results are meaningless.

Based on the testimeny receiwed by the Jurys nc
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1 reasonable jurer comyld ¢ome Loa sonclusion that the State
2 has proved bavend a reasonable doubt that DEeaw Rogers
3 committed the craimess.
4 Beyond a reascnable doubt meane; in this case, that
b the State must disprove all reascnable possibility that
E Donovat Dereel committed the orime.
7 How do they do that? I zan't tell vou that.
3 I can tell wou how they don't do it, They don't
) disprove it with admittedly mishandled DHA svidence. They
10 don't do it by bremking the law, ard in conjuncbion with
11 the statubsry vialation, lesing <=ll phones evidence, which
o would further incriminate M. Derrek.  Ardd, Tfinally, Chey
1.3 don't do 1k by having on the reccrd forensic evaidence that
14 further implicates Donovan Derrek as the killer, i.=.,
15 qunehot regidue. T know that is not how Lhey do it.
1E Paint being, noe reasonable Juror soald find eoilt.
17 Theank wou.
14 THE COURT: And =c¢ I'm clear,: Mr. Fohl; your judgment of
1% agquittal is referencing Count I, IA, IV, and V; is that
20 correct?
21 ME. BOHL: I, IA, IIL, whi¢h iz pogesssion of a firearm by
22 a parson with a prior drug-related convidtion, I beliove
23 that counk to be 1o relatico to the .45 zzliber. I am not
24 making that arqument in relation to the .22 and in
25 relation to the ingestien charge, Your Honor.
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THE COURT: Okay. So¢ I, A, II, IV, and Vi

M. ROHL: Counkt I, first—degree marder; Count IA,
gecond-degrese murder; Count [I, poesession of a firsarm by
a person with a prior felony dmg-related convicticn,
45 galiber) possesgion of a4 Tirearm with ah albered
serial ramber, adgalirn, .45 caliber; commisgszich of a felony
while armed with a firearm, to wit, marcder.
THE COURT: &ll right. Thank you.

Who iz making the argqument response from the State?
ME. HAIVALA: ['m sorry?
THE COURT: Whe iz regpending from the State to the
mok1on?
MR. HRIVALA: Oh, I will.
THE COURT: Okay. Flease procesd.
MR. HAIVALA: Your Honob, what Me, Fobl iz making 1g an
areuretit Lo the jury, it he'z making it Lo yow in Cha
form of a2 mokicn to dismiss.

I am not going to go through every one of them. He

has mads his meticns. He makes 1t clear this 128 his

3/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086

APPELLANT'S APPENDIX 153




Ll

g |

=t

I=a

|

Position.

f—i

|

Howswar, T wi

1]

ay theres's more than ancudgh unrefuted
evidence in the file to show that 31l of these crimes
should go to a jJury — alleged crimes — should go to a
jury: The jury should decide that based on the evidence
presented,

M. Bobhl brings up things about coenbamination. Ha
queokbes eome witnesses, I thirk cuk of context, in my
ppinicn, and incorrectly — [ don't mean that
di prespeckfully —— as to the evidence presented,

S, therefors, we tThink there is more than enough

vidanes Co taks this matter to the Jury.

[1H]

THE COURT: Thank wou.
ANy ISEpOnSE?
MR. ROHL: No, Your Honor.

I would rely on my pricr subbdission.
THE COURT: Thank Yo,

The law requires that in & jJudgment of acguittal —
requeate for a judgment of acquittal — the evidence must
show the defendant committed all the elsments of the
underlyving ¢ifenses in this cases.

Tha test 15 whather Che svidense was sufficient to
sustain a convicktion.

The Courk must decide whether after rewviewing the

evidence in light most favorakle to the progecukicon thaf
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1 any rational trier-of fact fould have found the £ssential
| slemetnts of the crimes bayend a reasonable doubt,
3 In. this case, the Court finds that the State has

4 submitted sutficient evidense oo which

J the trier of fact; could reasonab Mr. Eogers quilty

f the orimes oharged.

g |

The mobion o judanent of aoguittal on those csunts
g 15 denied,

ME. ROHL: Thank you, Your Honor.

THE COURT:

Sinece we don't have the Jjury here, how would

gitice Che State has Pested?

L)
]
=i

ike Lo proosed,

(%

HATVALRA: =Srtate pasted.

(45

call

5

ROML: I —

1l gon't think 1'm going to
— =

witnegses, Your Honor. But could I maybe hawve just a

ten—-inube to talk to about —

opportunlity

THE COURT:

Of oomree

MR. ROHL:

— MOVLIGOD

THE COURT:

my client

Forward’d

Thank

Just let me know when you'rs ready.

Could we havre access Lo some privacy?

21 Mr. Bogers and I¥
22 THE COURT: T assume that can b= arranged,
| MR. HAIVALA: 2bsclutely.

24 (MHEFEEIFON,; a brief was taken.|

we ready to bring 1n the Jurcrs:
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1 law of the cage,
. Mow, hets, Che Defendant's pot objesting, The State
3 15 obkjecting and they want theirs — I don't thaink — at's
g up to the jury to weigh those things. 1 think the jury —
5 they mist — it's for their sole and exclugive
E determinatbion whether returnitiy the property ©o — 1n this
E cags — the allaged thivd—party perpetrator withoutys
5| Court order — what weight Ehat 1z given on guilt or
& innocence of Mr, Rogers. That's my position.
14 Bat what I will do is I'm going to mark yours "State's
11 Proposed Number 1" And T'om ogoindg Lo dermy 1t.
12 ME. HRIVALA: Ckay,
13 THE COURT: The reascn i1s I thaink that the Court's
14 proposed Instruction Number — 1t would be 48 — correctly
15 atates the law. and when this instroction and all of the
1e instructions &res taken asz a whole, 1L sorrectly statss the
17 law of the caszge.
14 Sz I'm going to deny. Arnd I'm going ko say "Ses
1 Court's Instrocticn Number 4B." And I'm going to sign my
20 name: Today'e the é6th. And T will fils this propoesed
21 instruction from the State.
22 MR. HAIVALA: Thank you, Judge,
1 MR, ROHL: Thaok vou, Judge.
24 Cne last thing. 1 just want to maks sure that I'm not
25 walving my spoliation jury instruction requeste by

Filed: 3/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086
APPELLANT'S APPENDIX 196



1 agresitg with the Jourt as Lo its [nstrustion 48,
. THE COURT: &11 right. Sheuld we make i tecord on Chat?
3 MR, ROHL: Well, the only cecord I want to make, Yeour
| Honor, is that, of occurse, the case law — thie is in my
5 position — Ehe case law needs to be addressed. T think
E that 1n opder to get & speliation argument; I basicallwy
E have to prove that Law enforcenrent intentionally
g mishandled evidence in & ceame.
G I think that, if 1 prowve that, the cass should be
1d thrown out. And it's almest impossikle the way the law ie
11 Written Lo get fthat instrustion.
12 And I Just want To presesrve my client's ability to
13 make that argument.
14 THE COURT: All right. And I'm going to make a record on
15 this. Because the issve is what remedy is available Lo
1e Mr. Bogsrs, becauss the Spesrfish Policos Department
17 teleasaed Che undownleadsd cellular phone of Donovat
14 Derrek, which 15 contracy to 232-37-1L. More
1 gpecifically, what — whether a dwue process viglation
20 comirred. And, if not, whether a jury instruction about
21 how The Jury should deal with the lost evidenss is
22 appropriate,
1 And, of course, we'lve been talking sabout Skate v
24 Zephier or Zephier. Howewver you wankt to pronounce it.
&5 But the Suprems Court noted Thakb: there were bwe tvpes
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1 of cases involving the constitutionally guaranteed agoess
. Lo evidehos that ariss under the doe prodcess clause of ths
3 14th Amendment .
g The two types are — the two types of casse are that
5 which the ezxoulpatory value of the undisclosed evidence 18
E known in cases that 1t's not.
7 The Court further ifdicates that in cases whare the
5| exculpateory walue of undisclosed evidence i3 known 15 also
& Brady evidence. And such evidence is sxculpatory when it
1d is identifiakle and intact amd i3 material te the quilt of
11 the defetndant .
12 Suprems Court also sald; Turthermors, evidences 15
13 material 1f there 18 a reasonable probability that, had
14 the evidence been disclesed to the defenses;, the result of
15 g proceeding would have been different.
1e Finally, if the svidencs shows exoulpatory wvalus,. the
17 goed faith or bad faith intent of ths Covernment 1is
14 irrelewvankt.
15 In this case, the Court finds that the defense has not
20 ghown and cannct cdo so that the evidencs on Derrek ——
21 Donovan Derrek's phote is exculpatory, ard, thus;
22 material , because it ie imposzsibles fo show that the
1 proceeding would cperate any differently bhan it has
24 operated because what is on the phone 1= unknown.
&5 The ewvideneos on Mr. Derrsk's phone could be entirely
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1 urnhelpfnl to the defense by showing that Donovan Derrek
. was not anywhers pear the soete of Che 2rire,
3 nevertheless, the svidence on his phone could alsc show
q that he was physically present at or near the scene of the
5 CELTRS .
E The prooseding thus far has not clearlv 1dentified
7 whets axactly Donoewvan Derrek was duribg the period in
5| which it 1z allsged that Destiny Rogers was shob.,
G Since it zanncek be shown that the contente of Derrek'e
1d phone is material, let alone excolpatory, because the
11 phot 1g last — the informaticon on the phone 1z leost,
12 peally — thers 1z noe reredy avallable hera,
13 However, the second line of cases involving due
14 procesa righte involwve whers the exculpatory value of
15 undisclosed evidence is net shown.
1e In thoge gituaticons, 1t is pobentially ussful that a
17 deferdant st show that law enfercarent offidere adstad 1n
14 bad faith to establish a dus process wvioclabicn.
1 Hers, it could reascnably be argued that the evidence
240 crn Ehe alleged third-party perpetrator or cell phons ie
21 the mest asourabes wWway to prove the physigal logation of
22 the individual owner of that phots.
1 Howsver, the defense canmok show that the Bpearcfish
24 Police Department, the State's Attorney'e Cffice, or the
&5 Fapid City Police Department engaged in any bad faith.
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1 Eather, the State, through the State's Attorney's
2 Office, would have a teasoh ta sbtain the data off tha
3 phene to fucther their thecry that Doncwvan Derrek was not
q the alleged murdersr. But, instead; the oppoeite, which
5 ie the opposite of the Defendant's argument.
E The State has shown that 1L was negligent 1n returning
E the phorme Lo Dendwvan Derrek beauge when the phone was
5| returned ko the pelice department with a repert indicating
& that nothing had been dewnloaded off ths phons — if
1d nothing had been downloaded, the State could not have
11 known the 2ontents and, thus, could net have asted In bad
12 faith to descrov the evidense that waz known to be useiul
13 to the defendant, 1.e.,; bad faith.
14 It zan be argued that the police department from
15 Spearfish engaged in elearly megligent conduct, as feund
1e by thie Tourt in this fase, by relsasing the phone
17 cont rary Lo SDCL 23A-37-15, which, of couree, 1z the
14 notice to the defendant when evidence 1s going to be
15 released statuote,
240 Additionally, the Spearfish Police Department relessed
21 the phone when they knew or should have known, based upsh
22 the report by Bapld City pelicas, that the phene was unabls
1 to be downleaded.
24 It was a potentially useful source of svidence for the
&5 defenae. Thus, it can ke sald negligence oocurred, but it
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1 cannot be gaid that it was done in bad faith.
. S the cemedy of a due process wiclation iz gensrally
3 a new trizl. Howewver, a dus process vicolabiecen did nght
q ooour in thie cage. Therefors, the remsdy of a new trial
5 ie nat appropriate for fallure to preserve the content of
E Donovaty Derrek's phons.
E Honethelass, the issue Curns o whethar & Jury
5| inskriction would be appropriate bo remedy the negligent
& loss of the swvidence by the Speartish FPolice Department.
1d Jury inabructions are sufficient when, as considered
11 ag a whole, they forrestly gtate Lhe applicable law and
12 inform the Jury.
13 Trial zocurt has the duty to inskrooct the jury on bhe
14 law applicable to this case.
15 The Jjury instruction that has now been proposed by the
1e Cefendant has Been withdrawn 1n faver of Court's jury
17 Instruction 48.
14 Sz I believe Instructicn 48 properly states the law to
1 which the Trial Court has a duty to present to the jury
20 urder 23a-37-15, which is the notice provision.
21 It iz the provings of the Jury Lo weigh all of The
22 evidencs preszented that was properly before i,
1 Hz ohiecticn has been made abouk the fact that the
24 State made the mistake of failing to provide notice to the
&5 jury; rather, 1t was presented uncontroverted.
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1 In other words;, both sides agresd iU was a mistaks,

. o know?  That the evidencs was 1ot bedause i waz a

3 mLstake.

q The State attempted teo rehabilitate their case and had
5 the opportunity etffectiwvely to show how such conduct

E should not have an-affesct upon the dediglon whether ths

E defense had the exast ams inverss opportunity.

5| The Jury,; again; musk weigh the evidence presented,

& including the mietake by tha State, meaning the facts that
1d the jury must find are true.

11 And;, alsg — and 1 want Lo say 1L was Engesser, bub
12 I'm 1ot sure. But they — the Court 1n Ergesser sald bad
13 faith 1= not simply bad judgment or negligence. FERathar,
14 it implies the conscious deing of a wrong because of a

15 dishonest purpose and that is not the svidence in this
1E RS,

17 D ywou want to make & redord, Me. Bohl?

14 ME. BOHL: I mean, of course, bthe Court made a record,

1 which was very good, becausse you're a very good judge.
20 I agree with you that that is the statua of the law
21 right now, I briefed this issues. I would ingorporate my
22 srief into the objection that I would like te praserva,
1 g0, if necessary, I can kake & run 2k trying to explain
24 why I think the law should be medified.

&5 The Jury instrction — I mean, the way that the law
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1 ig written, the Court esgsentially has to Iind bad Taith:

. Ard then Che propéessd jury instrastion says "Well, LT wvou
3 find bad fzaith, it shouldn't even be a guestion for the

q jury, then, sbout bad faith." Because the Court has to

J make that expressed finding befors they ewven give the jury
E the optlon.

E Znd that's what I would like o be able to abdus

5| upsktairs, if necsssary.

G THE COURF: FRight. fAnd I'll give you a chanos,

10 Mr. Haivala,

11 ME. HARIVALA: Cure,

12 THE COURT: I we have a Tinding of bad faith here, we

13 probably wouldn't ke sitbEing here today.

14 MR. ROHL: FHight.

15 THE COURT: Pecause it would have been a mistrial. Ino

1e cbher worde, Tew trial, as Lhe Ssphier gourt Calked about.
17 The cther thing that the Zephier deslsicon did ot

14 address was whether or not the trial ccurt made a finding
15 at &ll. He — I think the words was the btrial court was
20 concernsed about giving the oguns back the day of the

21 ineddant, &And later ong 1t was discoversd that the
state'sz attorney told the cfficer, "Yeah, it's okay. Give
1 the cuns back.®

24 MR. ROHL: Go ahead.

&5 THE COURT: I'm not ewen sure 11 Sephilser wad arrested at

Filed: 3/14/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086
APPELLANT'S APPENDIX 203



12g0

1 that point, Could have been. I'm tiotb sure 1f Chers was
. notioe te be given te anvhbedy b=coause the eo—defandant
3 took off and they had to go try to find haim.
g Soc I agree to some extent with Mr. Rohl:. There's no
5 finding in that case of negligencs or bad faith. Ther=s
E were counoertes By the jodoge.
E The Judgs, howaver, did give this instoaction, which
5| 15 now 48, and 12t the Jury decids whether it has an
G =f fect on the guilt or innceoence, in thie cass, of
1d Mr. Regers.
11 Any reoord?
12 MR. HAIVALA: Juszt thinking this theough, Jodgs. I don't
13 wank to viclate any tyvpe of order or ingtructions.
14 The Court is not finding bad faith or goed faith or
15 anything like that?
1e THE COURT: I found no kad faith., I fourd negligence.
17 MR. HAIVALA: =0 given the Tinding of the Court — whatre
14 I'm going wikh 1t when I do my olosing argument — I don't
1 think — or can I say "The Court has found no bad faith
20 and would ask the jury to consider it"? That's where I'm
21 arehhata
22 I don't, want to run Chat tightrope of sayving schmething
1 like that and Mr. Bohl will ask for & mistcial,
24 THE COURT: This case; a big issus — one of the biggeest
25 ipsues that has been raised in this case is that ths cell
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throughout oy phohs. "

In addition, you heard from Detective Almsida Trom
FBapid ity who had a chance to go through all the
downleads.: He gawe his opinion on wherse Donovan wae
during that fateful time.

He was asked ot the stand "Where was Donovan st
12:487"  Chwious., He wag overb at Alasn's house.

The FBI — FEI Dfficer Sean Kennedy testified that he
took what information was available off of Deonowan'e
CDR — Donowvan's call detail records — and he pinpointed
that ars. He uged the <ell phobe Cowers Lo determine
whets Donovan wWas dorirgy that Eims. Putting him newhstes
near the Rogers's residence, but owver by hiz house, sver

by Alan's house.

Now; ig there a gap in there? TI'll give you. There's

a Jape Decauze hes wasn't texting during that Cime., [
submit £o vou that the witnesses testified what waz going
o during that time gap. Why bhers wasn't any btexting.
They were together, so they weren't texting with =ach
cther anymore.

Would it e nice ©o have had Donovar's phone to
furthier orroborate hig stery? It would have bean nles,
Would that hawve vielded any difference in the oubccme?
We're not sure. We don't know what sevidence.

The witnesses sald — Debtective Blmsida wasn't sven
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able o get o grack his phore,. S¢ i he doessn't have the
teshnelogy to crack Doncvan's phons, what would be
availakle? We didn't hear any testimony about whers any
zf the other individuala were; that there was GRS that can
fallow a map that says everywhere anvons was that day.
Evervhody'e hopling — they're all wishing that was
available.

There was the next best thing, They had the mirror
images of Donovan's messages on Alan's phone. They had
thope.

How, law enforcemernt told vou thelr bad, They
apologized. Thevy should net have done that, But was that
an evidence — was that a piece of evidence of a crime?

It wasn't &vidence of a crime. It was argued to be
evidence of an aliki. BEvidence of not having committed a
rire,

Whearn they inadverctently thought that they had had that
information; 1t had been downloadsd. They felt bad for
Alan too. They already had all of Alan's information,
They returned his phene: They had thess gentlemen's
phonss who had dohe nothing wrong atd they had thelr
phenssz for tws months.

Should they have don= 1E7 HNe. They returned the
phen=as because they felt bad, because Rlan sp=cifically

gaid he was harping on law enforcement. He wanbed his

Filed: 2/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086

APPELLANT'S APPENDIX 206




1450

1 remermizer, when he doesg that, he dosesn't know what's going
2 Lo come back, As Mr., Echl pointed out, it eould be
3 exculpakbtory. It could kb= used by the Stats.

4 Big thing to note is Cocllin Smith doesn't know. All

b he knows i "I'we got to try to do some Justice hers, 8o

E I'm sending o the FBI. Glve me some logatlon. You be=ll
7 e, Sean Eennedy." 20 he dossz. He sends it outb to
g Portland Eo Special RAgent Hennedy,

) Tou heard him testify. It's interesting that d=fense
10 in clesing wants to aay, "Well, you know, Sean Fennedy —
11 thets's & dJap there. " But remember what Sean Fennedy
o sald, He said, "I can't lgnores the Cext messadges.  And in
1.3 my opinicn; the phone of Denovan Derrek was not at the
14 crime soens at the time the marder was commitbed.”

15 Again, go off your memory., Don't frust mine. Okay.
1E Sy YEE; was therese a migtake made that tThis man mesde?
17 Tes., Buobt what they trisd to do 1g rectify the problem.
14 The ckher thing that Mr., Eohl did oot bring up — at
18 kind of irritated m= at the time. But I kind of thought
20 through it.

21 Eerember he said that — and I'm, again,

22 paraphtasing — the police broke the law agairn,., Broke ths
2 law again? Yeah, mandatory repocrcting. Didn't cepert

24 Donovan Derrek to the Department of Scoial Services. You
2h all remsmber that?
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PRELIMINARY STATEMENT

Defendant’ Appellant. Dreau Rogers, will be referred to as "Rogers™
Pluntitt’ Appellee will be referred 1o as “State™. References to pleadings and other
documents in the underlying record, State of South Dakora vs, Dveon Rogers, Lawrence
County Criminal File No, 40CRI2Z2-000086, will be supported by a citation to the
pertinent pleading or transcript. The November 27, 2023, through December 7", 2023,
jury trial transeript, will be referred to as “JT followed by page and line mumber{s).
Adminted exhibats from the jury trial will be referred to as “Exhibit” followed by the
assigned mumber or letter as designated in the trial,

JURISDICTIONAL STATEMENT

Rogers appeals from the Cirenit Court’s Judgment of Conviction filed on January
3 2024, Rogers was sentenced to life in prison without parole, Specifically, Rogers
appeals the Circuit Court’s Oral Order denying his motion for judgment of acquitial as 1o
Counts LA, IL IV, and V., entered by the trial court on December &% 2023 IT 1327:17-
25 1328:1-8. Rogers further appeals from the Circunt Court "s Oral Order denving his
request for a spoliation jury instruction on December 67, 2023, JT 1352-1361; see also
Defendant 's Brief in Support of Spoliation Testriction and in the Alternative Siate v.
Zephier fnstruction. Finally, Rogers appeals from the Circuit Court's November 301,
2023, Oral Order denying his Motion to Dizmiss. JT 5373-379; see also Defendant 's Brief
i Support of Due Process Violation Dismissal — Brady Vielation, The Court has

jurigdiction pursuant to SDCL §8§ 23A-32-2: 234-23-4; and ch. 15-26A.



STATEMENT OF LEGAL ISSUES

L. Considering all the evidence presented to the fact finder, could a reasonable jurer
find Dreau Rogers guilty of Counts LA, 1L IV, and V.

The tnal court improperly demied Roger's Rule 29A Motion for Judgment of Acquittal.

Most relevant cases and suthority:
S, eh 234-23
Stare v. Tofan, 2006 5D 63

2 Can law enforcement bad faith requisite for a spoliation instruction be estahlished
by contemporaneous law enforcement conduoet, Le, a judicial finding that Low
enforcement intentionally circumyented a Defendant’s 6 Amendment Rights.

The tnal court found that the defense cannot show that the Spearfish Police Department,
the State’s Attomey™s Office. or the Rapid City Police Department engaged m any bad
faith when violating SDCL 23A-37-14.

Most rebevant cases and authority;
SDCL Z3A-37-14

State v Lephier, 2020 8D 54

State v. Erngesser, 2003 5D 47,9 46

3. Was Dreau Rogers denied due process under the 14" Amendment,
constitutionally guaranteed access to evidence.

The trial court found that material evidence was disposed of n a negligent fashion
and that it is impossible to know its exculpatory or incriminatory value,

Maost relevant cases and suthorily:

Arizana v. Younghlood, 488 US 31, 59-60 (1988)
California v. Trombetta, 467 US 479 (1984)
Stare v. Lephier, 2020 8D 54




STATEMENT OF THE CASE AND FACUTS

of the Case; Rogers was convicted by a jury of: Count [A: Murder in
the Second Degree (SDCL 22-16-7); Count 11: Possession of Fireann by Person with a
Prior Felony Drug Related Conviction, .45 Caliber Pistol (SDCL 22-14-15.1);, Count [1T;
Possession of Firearm by Person with a Prior Felony Drug Related Conviction, 22
Caliber Prston (8DCL 22-14-15.1); Count IV: Possession of Firearm with Altered Serial
Mumber, 43 Caliber Fistol (8DCL 22-14-3), Count V: Commission of Felony While
Armed with Firearm — Murder (SDCL 22-14-12); and Count X: Unauthorized Ingestion
of Controlled Substance. Methamphetamine (SDCL 22-42-5.1). The jury trial
commenced on November 27%, 2023, and was completed on December 70 2023,

In opening statements, the jury heard that the defense would prove five facts
which prevent them from rendering a guilty verdiet. Rogers contends that having proved
these facts makes a Ninding of gwilt imreasonable for any rationale juror. The facts
proven at trial by Rogers are: (a) the police broke the law during this investigation: (b)
the police gave material evidence awayv: () the police contaminated mmportant Torensic
evidence; (d) the third-party perpetratoe’s alibi 15 unguestionably weak:; and () the
omissions of material evidence, JT 288:6-25; 289:1-16; 466:2-25; 467:1-13. Bevond
reasonable doubt of guilt cannot exist upon proof of these five facts

Rogers challenges: (1) the denial of the Motion for Judgment of Acquitial 1o
Counts LA, IL IV, and V; (2) the Court’s refusal to instruct the jury on spoliation: and (3)
the Court's demal of his Motion to Dismiss — Due Process Violation.

Staternent of the Facts: In the earlv morning of January 22% 2022, 12:48 am.,,

Drean Rogers (“Rogers™) called 9-1-1. See Exhibir I TT 296:3-10; 298:12-15. Rogers



requested an ambulance to come fast. JT 293:24-25; 294:6-8. Rogers said, “that he
would explain when they got there and that someone i1 imjured bad™. Fxhibit 1. Rogers
notified dispatch that his phone was dead and that it needed to be on the charger, Fchibit
l. Rogers explains that he needs to go into the other room. Schibir I, Rogers is
overheard in the other room pleading to Destiny Rogers (“Destiny™) to “stay with him. ™
Faxchibir I Two and a half minutes after making the call, law enforcement amived. JT
295:1-4.

Officer Hunter Bradley {Bradley . Spearfish Police Department. was the first on-
scene. JT 301:17-19. Bradley was met by Dreau Rogers who summoned Bradley inside,
JT 301:10-18. Bradley's body camera was activated and depicts his invelvement in this
case. The footage was shown to the jury. See Exkibits 2 and 3. JT 314:1-21. Bradley
mmediately saw Destiny lying motionless on the hiving room (loor. Evkibie 2, JT
301:19-25. Bradley applied an “AED™ to Destiny’s chest and started compressions, JT
303 16-1%

While rendermg emergency and, Bradley began asking what ocourred. JT 3(k4; 8-
14. Bradlev's “AED™ report proved Destiny had been shot around the time of the 9-1-1
call. JT 317:19-23. The blood on Destiny s anm was still wet and her body was warm.
JT 319:2-3. Rogers  stated that Donovan Derrek {Derrek) shot Destiny. TT 304:16-20.

Bradlev noted that a .43 caliber shell casing was found in the home near Destiny s
bodv, JT 30%;18-20, Bradley stated that the shell casing was on the coffee table and fell
o the grovmd during the emergency aid provided to Destiny. JT 308;21-25; 309;1-2
Destmy had a gunshot wound on her night shoulder. Sxfibae 430 1T 3068:13-17.

The second officer onescene was Aaron Jurgensen (Jurgensen). [T 322: 19-25.



Jurgensen’s body camera was activated and depicts his mvolvement in this case. The
footage was shown to the jury. See Exhibit 9 JT 330:18-25. Rogers told Jurgensen that
Derrek was the shooter. JT 337:5-14, Jurgensen agreed that Rogers was speaking with
law enforcement while watching Destiny die.  JT 338:1-20. Rogem told Jurgensen he set
the shell casing on the table, JT 343:10-13. Rogers told Jurgenson his phone was dead.
JT 343:16-19. Rogem was subsequently tramsported to the police station. JT 314:22-23,
Rogers was allowed to retrieve his phone from the charger. JT 339: 18-25: 343:16-19.

Law enforcement began searching for Derrek. Law enforcement also began
drafting Affidavits to search and seize evidence and acquire other potentially relevant
miformation. Rogers™s home was secured 1o enable evidence collection and forensic
analvsis. The South Dakota Department of Criminal Tnvestigations primarily handled
forensic evidence collection and docwmentation.

Rogers was interviewed at the Spearfish Police Diepartment.  All of his interviews
were published to the jury. Exhibis 13, 14, 16, 19 Rogers never faltered in his
representations that Derrck was the shooter. Exhibits 2, 3, & 13, M4, 16, 19,

Dermrek was apprehended by the Rapid City SRT team. JT 433:16-18. Demrek was
brought in for questioning at the Spearfish Police Department. JT 434:1%-21. Every
Derrek interview was published to the jury, Exhibis 17 21, 23, Demrek informed law
that he had an alibi. Derrek advised law enforcement he was éngaged in sexual conduct
with a man, Alan Reddy (Reddy), Fxhibits 17, 21, 23; see also IT 440:22-25. Derrek
expresshy told law enforcement, “[my] phone will have my location for the might” T
440:24-25.

Reddy was interviewed in effort 1o confirm Derrek’s alibi, JT 445:19.25, Reddv



was questioned by law enforcement a total of two fimes. Every interview was published
to the jury. Fxhibits 58, I In sum, Reddy advised law enforcement that at the time of the
shooting, Derrek was at Reddy's residence, See Fhibits 58, /. Reddy’s home 15
approximately a mile and a half from Roger’s residence. JT 493:16-18. 1115 a less than
five-minute drive. JT 493:19-20.

Rogers was confronted with Derrek’s alibi during his last interview. In response
Rogers said the Followmg:

Rogers: Like I just explained it to vouw, and, obviously, it’s nol going to

fucking check out. So you guys are going to pin — you're going to
pin this mother fucker shooting my wife on me? Seriously?

Det. Fox: He wasn’t there and an alibi -

Rogers: I'm telling vou he was there, I promise vou. His alibi is bullshit.
Det, Fox; We have another person that venfies it

Eogers: Check it out harder. Bullshit. If [ got a lawyer, then that's what [

got to do, but that’s bullshit. 'm telling you right now
LExhibit 19,

Law enforcement searched both the Rogers and Derek residences. Hems deemed
ter have sigmificance were collected at both homes and some submitted Tor forensic
testing, The mobile phones of Rogers, Derrek. Destiny, and Reddy were seized for
submission to digital forensic analysis. Photographs. urinalysis tests, and gunshot residue
tests were taken, administered, and performed on both Rogers and Derrek. Rogers was
placed under arrest for murder on January 22°4, 2022, JT 459:17-20.

a. ftems of Evidentiary Stenificance and Refevant fForensic Testing Conclusions

Destimy was shot one time 1n the upper night armshoulder, Sxhibie 43, Dr.
Habbe. forensic pathologst, performed an autopsy on Destiny,  Fehibil 43, The autopsy



revealed that the cause of death was a gunshot wound. Exhibir 43, 'There were no other
signs of trauma. Fahibit 43, JT 829:9-11. A bullet fragment was recovered from
Destiny s boddy and submitted for forensic analvsis, Exhibits 32, 43; JT 833:7-9, Dr.
Habbe concluded that the gun was very close 1o Destiny when it was shot. JT 828:16-25.

Patrick Jomes (Jones), forensic scientist, with the kansas City Crime Laboratory,
conducted analysis of the gunshot residue kits collected from Derrek and Rogers. Exhibit
7. Jones concluded that both Derrek and Rogers had gunshot residue on them,  Exhibits
36, 37, 67,

The search of Rogers®s residence vielded several items with evidentiary
significance, Law enforcement located; a spent .43 caliber casing on the floor mside his
home: a wooden box containing mixed makes and models of .45 caliber ammunition on
the counter near the home's entrance; a .22 caliber revolver pistol and .22 caliber bullets
both inside a hallway dresser; and a .43 caliber high point pistol with s magazine located
outside the home under a walk-way wooden set of stairs leading to an alley. See Exchibits
45, 46, 47, 48, 30 32, 53102, 103, HM, 105, 123, 131, 132,

Forensic testing of significance was performed on the followimg items: (1) the 45
caliber high point pistol; {2) the spent .45 caliber cartridge: (3) 45 caliber atnmunition
located in the magazine of the .45 caliber high point pistol; (4) .45 caliber ammumition
collected from the wooden box near the entrance; and (3) the bullet fragment recoverad
from Destinys” body, Exhibits 77, 98, 99, 100, 101, 110

Adam Dolezal (Dolezal), forensic scientist, testified to hiz forensic findings,
Exhibit 77, His findings were all mconclusive, meaning Mr. Diolezal was incapable of

matching the expired 45 shell casing tound on the floor as being fired by the .45 caliber



high point pistol. JT 1081:17-21, Mr. Dolezal's findings with respect to the bullet
fragment retrieved from Destiny™s body were also inconclusive. JT 1081:10-16. “All of
the microscopic comparison results were inconclusive,™ 1081:25; 1082:1-2,

Kristi Walti (Walti), torensic scientist, testified to her forensic findings. Exfnbi
[10, Ms. Walti examined items ol significance for fingerprints. Ms. Walti concluded
that Rogers’s latent fingerprint was located on the expired .45 caliber shell casing. IT
1065:9-12. Recall, Rogers told lirst responders he placed the shell casing on the coffee
table, JT 343:10-13; JT 1099:9-13,

Ashley Bullock (Bullock), forensic scientist, testified to her forensic findings.
Exchibire 9, @0 [l 10/, Bullock's DNA examimations revealed the following: (1) .45
shell casing had DNA with a mixture of three individuals (Rogers excluded as major
contributord; (23 .45 ammunition in the box near residence entry had DMNA from at least
three mdividuals; (3 grip of the .45 high point pistol had a mixture of DNA from Dreau
Rogers and Destiny Rogers detected: (4) tngger, tngger chamber. and sight of the 45
high pomt pisto] had a mixture of DN A from three mdividuals; (5) barrel of the high
point pistol had Destiny™s DNA on it; (6) edges of holster for 435 high point pistol had
DA from three individuals and Rogers was specifically identified as one of the
contributors: (7) 45 ammunition located maide magnzime of 43 high point pistol had
DMNA of Rogers and Destiny: and (8) magazine of .43 high point pistol mdicated DNA
from three individuals —Rogers and Destiny could not be excluded, Sxhibir 99,

Bullock testified that DN A evidence must be collected properly and that farlure to
properly collect it could lead to misleading results. JT 10253:12-23; 1026:1-10. Bullock

lestified that forensic evidence submitted for DN A testing needs to be handled with clean



gloves, IT 1028:4-6. Bullock agreed that it 15 a “well-known fact that DNA can transfer
from surface to surface.” IT 1028:7-9. Bullock agreed to the material provisions of
Exhibir f, including that “[a]l] suspected DN A evidence must be protected from possible
cross-contamination.” TT 1028:20-23. Bullock agreed that evidence should never be set
direcily upon any surface without first putting down clean paper to protect against cross-
comtamination or surface o surface DNA transfer, JT 1029:2-3. Ms. Bullock agreed
comphance with proper DNA evidence collection practices 1s necessary to “protect the
imtegrity of the evidence,”™ JT 1029:9-11. Finally. Bullock testified that imegrity of the
evidence means ensuring that nothing additional is added or contaminated to a plece of
evidence. JT 1029:12-18,

Detective Matthew Almeida { Almeida) performed digital forensic examinations
of cell phones seized by law enforcement.  Almeida forensically exammed the mobile
phones of Rogers, Reddy. and Destiny. JT 746:22-24; 747:2-4; 749:15-21. Derrek’s
mobile phone was provided to Almeida Tor analvsis. but he could not perform a forensic
exammation on the phone, JT 747:9-12. Almeida acknowled ged that Dierrek’™s cell
phone may have showed his exact location at the time of the shooting, JT 80:3:22-25;
BO4:1-25; BG;15-25; ROT:1-19; 810:1-25.

Agent Sean Kennedy (kennedy). FBI CAST analyst, testifiad with respect 1o Call
Detail Records (CDR) he reviewed in this investigation. JT 631:14-25: 632:22-25,
Kennedy performed his analyzis for the purpose of attempting to locate the cell phone of
Derrek at the ime of the shooting, JT 634:7-12. Kennedy stated there was no CDR

mformation by which to locate the Demrek phone between the hours of 10:47 PM. Janoary

21¥, 2022, through 145 AM, January 22", 2022, JT 655:22-25; 656:1-2, 17-23 (stating



“there’s no activity that 1 could map to give you an opinion about the location of
[Derek’s] phone during the time frame™).

Kemedy acknowladged that Derrek’s mobile device examination may have
provided data showmg the exact location of his phone at the time of the shooting,

Derek testified he called Rogers at approximately 10:00 PM on January 217,
2021, JT 1255:1-2. Shortly after the phone call, Derrek sent a text message 1o Rogers,
*We need to meet face to face ABAP™, JT 1255:12-16. Derrek testified that he told his
daughter, upon leaving his home around midnight. that he was going over to Rogers™s
home. JT 1257:9-12,

STANDARD OF REVIEW

“The denial of a motion for judgment of acquittal presents a question of law, and
thus our review 18 de nove,” State v. Tofam, 20006 5D 63, 9 24 (citing United States v
Stenela, B0 F3d 596, 604 (1% Cir, 1996)). In measuring sufficiency of the evidence. this
reviewing Courl asks, “whether after viewing the evidence in the light most favorahle to
the prosecution, any rational trier of Tact could have found the essential elements of the
crime beyond a reasonable doubt.” Stale v, Tofoni, 2006 81D 63, ¥ 14 (citing Jackson v.
Firgimia, 443 US 307, 319 (1979)).

The standard of review For requests Lo give proposed jury instructions is abuse of
discretion. Stare v, fngesser, 2003 S 47,9 15 (citing State v. Wright, 1999 8D 50, 9
123 With respect to due process, a constitutional question, the review 15 de novo. See
Steichen v. Weber, 2000 SD 4, 9 7 (citing Moeller v Weber, 2004 8D 100, 9 42 n. 3)).

ARGUMENT

1. The Court improperly denied Rogers’s Rule 29A Maotion for Jud sment of Acquittal



Rogers's argument 15 that reasonable doubt for Commts LA, 11 IV, and V' cannot exist
upen his proof of the following tive facts: (a) the police broke the law during this
investigation; (b} the police gave material evidence away; (¢) the police contaminated
mmportant forensic evidence; (d) the third-party perpetrator’s alibi & unguestionably
weak;, and (e) the material omissions of evidence, JT 288:6-25; 289:1-16; 466:2-25;
467:1-13. Beyond a reasonable doubt of guilt cannot exist amidst proven facts (a)
through (e). At the conclusion of the State’s evidence. Rogers made Motion for Judgment of
Acquittal. JT 1321:9-25; 1322:1-25: 1323:1-25; 1324:1-25, 1325:1-17. JT 1326:1-2.

fab The Police Broke the Low During the Investigation

The South Dakota Legislature has enacted statutory standards poveming law
enforcement ‘s ohligation to preserve evidence. State v Zephier, 20020 8D 54,9 25; 8DCL 5§
23A-37-14 and 23A-37-15. This Court has expressly stated that the statutes reflect the
requirements of due process, fd,

The police seimed Dermek’s phone pursuant to the Destiny investigation. The lead
detective agreed that South Dakota law imposes a duty on law enforcement to mantain
evidence sewed in conjunction with a criminal prosecution, JT 47-15-18. The lead detective
agreed that Derrek s phone was seized evidence as evidence in this case. JT 4WE19-25. The
lead detective agreed that law enforcement had a legal duty not to retum the phone without
providing proper notice to the Defendant. TT 470:23-25: 471:1. The lead detective agreed that
the defense proved that law enforcement broke the law. JT 471:9-14.

thi The Police Gave Material Evidence Away

In State v. Zephier, 2020 51D 54, 9 28, the Court's analogical reasoming applies in

cum:hld'mg that the Derrek phone constitutes “lost or destroved™ evidence.



Law enforcement was provided representations by key witnesses in this case as (o
the phone’s materiality. Rogers pleaded 1o law enforcement to look into the alibi closer.
Exhibir 19, Exhibie 19, Derrek advised law enforcement that his phone would prove his
alibe. JT 480:7-11.

The lead detective agreed that mformation potentially providing the exadt location
of Derrek’s phone at the time of the shooting was material. JT 47(h3-10. Tha lead
detective agreed that the destroyed evidence was matemal, JT 470:3-10. The lead
detective agreed when a phone extraction attempt occurs that & report is generated
detailing the results. IT 475:9-15. The lead detective agreed that he received a report,
prior to destroving the evidence, explainmg no forensic examination of Derrek s phone
occured. JT 481:2-7.

After law enforcement retumed the mobile device to Derrek he disposed of the
phone at a Wal-Mart kiosk for two dollars. JT 1266:3-9.

fe) The Police Centaminated fmporiant Forensic Evidence

Bincy Thankachan (Thankachan) with the Rapid City Police Department testified
regarding her education, training, cxpericnce, and understanding of forensic evidence
collection, JTT 839-E41, She testified that she knows and understands the science
associated with forensic evidence collection, JT 831:1-9,

Thankachan testified to the Rapid City Police Department Rules and Procedures
Manual (RCPD R&P) for forensic evidence collection. JT B52:14-25: Fxhibts 3, H.
Thankachan testified that if evidence is nol collected properly there is exposure to
contamination or cross-contamination of forensic evidence, IT 857:23.25; 858:1-7.

Thankachan agreed that the RCPD R&FP Manual for forensic evidence collection is

T



scientifically valid, JT 859:1-4,

Thankachan testified that law enforcement handling forensic evidence is
responsible for preserving and protecting the evidence, JT £59:12-18 She testified that
DN A shall be properly handled to prevemt destruction or contamination. JT 860:12-135,
Thankachan testilied that DNA evidence must be handled with clean gloves, JT 864:17-
25, B65:1-6. Thankachan testified that if forensic evidence is handled with dirty gloves,
there s possible contamination, and the mtegrity of the evidence 15 sacrificed. TT 865;7-
13. Thankachan testified law enforcement should never lay evidence directly upon any
surface without first putting down a clean picce of paper. JT 865:14-25. Thankachan
stated that failure to adhere to this procedure also results m contamination of forensic
evidence. JT 865:14-13,

Thankachan s testimony was confirmed and supported by the testimony of
Bullock. See dppellant's Brief, Statement of Facty, pg. 6. Bullock testified that DNA
evidence must be collected properly and that failure to properly collect it could lead to
misleading results, IT 1025:10-25.

Agent Brian Larson (Larsom) testified that the majority of his involvement in the
case was crime scene processing. JT 913:8-11. Larson testified that he photographed
processing of the crime scene. JT 913:15-23; JT 914:6-13, Larson testified that he did
ok know if nitrile gloves can transfer DDNA and that it is an important thing to know, JT
915:18-22. Larson agreed that forensic evidence not handled with clean gloves is
“mishandled forensic evidence,” IT 219:13-16.

Larson was confronted with Zahibit £, image 694, This photograph shows law

11



enforcement handling evidence with dirty gloves.! Larson testified that there were foreign
substances on the glove. JT 918:13-20; 219:5-9 {acknowledgzing that the gloves have
something foreign on them). This photograph shows noncompliance with Exhibir 7 and
Exhibir /7. Tt further shows, according to Thankachan's and Bullock's testimonies. that
the forensic integrity of the evidence was sacrificed.

Mext. Larson was confronted with Sxibie £, images 401 through 406, These
photographs show law enforcement 's acquisition process of the .45 caliber ammunition
located in a wooden box near the entrance of Rogers™s home. Larson could not testify that
law enforcement changed gloves when manipulating all the photographed evidence. TT
923:12-14. These photographs document law enforcement’s noncompliance with the
requirement to lay forensic evidence on a clean piece of paper to prevent contact transfer.

Larson was confronted with Axkibit £, image 331, This photograph shows Law
enforcement handling evidence with dirty gloves.” Larson testified that the gloves were
i clean. JT 924:3-17.

Larson was confronted with Schibic £, image 681, This photograph shows a law
enforcement officer with dinty gloves handling the .45 high point pistol.’ Further, this
photograph documents noncompliance with the requirement to lay potential forensic
evidence on a clean piece of paper,

Agent Eppers ( Eggers) was the other DCI Agent that testified to cnme scene

processmng, JT 971:2-5. Eggers agreed that clean gloves are necessary to protect forensic

' This iz a very high-resolution image that was publeshed to the jury. Dust and smudges can clearly be
scene on the right-hand glove of the officer bandling the evidence depicted in the photograph

? This iz a very high-reanhution image that was published to the jury. Foreipn substances can clearly be
scene on tee gloves handling the evidence depicted in the photograph,

? Thiz iz a very hrgh-resolution image that wis published e the jury. Foreign subsiances can clearlv be
seene on the gloves handling the evidence depicted in the photograph.

12



evidence from cross-contamination, JT 963:5-7. Egpers agreed if defense counsel shows
potential for cross-contamination that it is a big problem for the State’s case. JT 963:10-
15 Eggers testified that evidence should never be laid directly upon a surface without
first laving down clean paper. JT 266:14-17.

Eggers was confronted with Skt £, image 680, Ths photograph shows the 43
caliber high point pistol, the gun’s holster, and a bullet set directly on a piece of wood
outside the Rogers's residence,” Eggers testified that Exfebit H indicates that the forensic
evidence documented in image 680 should have been st on a clean piece of paper and
was not. IT 96i6:24-25; 967:1-T

The State’s argument in support of guilt, unsupporied by any actual forensic
testing, is that they contaminated matenial forensic evidence:

] The presence of gunshot residue, if vou know, on Donovan Derrek

could indicate that he was around a gun that was shot or that he shot it
correct”?

A That is one of the — I"'m sorry — two of the three scenarios, That's

correct,
0 Okay, Ifthe Government argues — if — that Donovan Dierrek’s gumshot

residoe tests were transferred — or was the result of the third conclusion
— are you =1l with me?

A Yok,

0 That would mean, during the collection, it was contaminated; correct?
A As far as coming in contact with another object or surface?

Q) Correct.

A Yes. That would be a form of contamination that Donovan Derrek

came in contact with a tabletop that had gunshot residue on it or he
came in contact with a person that transferred gunshot residue 1o him.

Q) Sure. And vou would agree that it 1s law enforcement s responsibility
to protect forensic evidence?

4 This iz a very hizh-reaohution inage that was published o the jurv. Forensic evidence is clearly sét on a
prece of wood ousde the Rogers™ resadendce m viclaton of the reguirement that forensic evadenoe be
placed onea clean piece of paper.

I3



A They are one of the profectors of forensic evidence. Anvone
responding to a scene.

L] And so if forensic evidence & contaminated, then the evidence prior to
contamination i% algo lost forever, right?
A Yes, Once something s contammnated, there 15 very little that can be

spoken towards its validity or legitimacy of results.

0 And that doesn’t just apply to your ficld of science; correct?
A That's cormect,

IT 624:10-25; 625:1-18,

The lead agent, on this topie, testified as follows:

0 Law enforcement’s obligation is to secure the scene and secure the
evidence; correct?

A s

) Gunshot residus is evidence; comect?

A Yes, 1L 1s.

Q Gunshot residue evidence md the appearance or lack thereof or
existence or lack thereof on Mr. Derrek’s hands is evidence in this case;
carrect?

A b=

Dreau Rogers had no ability to preserve that evidence, did he?
Mo,

i

Q) That was law enforcement’s obligation; right?
A Yes.

JT 502:1-25%; 503:1-25; 504:1-12.

The forensic evidence acquisition in this case was not conducted n a scientifically
valid fashion or in compliance with relevant rules and procedures. The
eredibality/itegnty of any forensic DINA testing in this case was destroved. According 1o
the State’™s own expent witnesses, law enforcement. and relevant exhibits, the forensic
testimony was invalid and misleading due to improper evidence collection, i.e.

contamunation. No ratrenal juror could draw any conclusions from the forensic DNA
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lesting based upon the evidence presented in this tnial.  Larson expressly agreed fact (c)
was proven to the jury. JT 919:5-25; 9240:1-10; 925:2-20

(d The Third-Party Perpetrator s Alibi is Unqguestionally Weak

Derrek’'s alibi, rests exclusively on the credibility of Derrek and Reddy. For the
reasons griiculated in (¢) above, the forensic DINA analysis was proven invalid, because
of improper evidence collection.

The lead agent was questioned about the strength of the alibi:

Q And so by virtue of that 1:23 am. picture, there 15 nothing that
precludes Mr. Derrek, from a forensic perspective, from being at Dreau
Rogers’s at 12:48: night?

A The information we were going off of also was stalements.  Statements
by Alan Reddy that he was at the residence with him.

Q Right. [ appreciate vou telling me that.
Part of what this jury has to rely on in order to get to the state’s alibi 15
reliance on Donovan Derrek and Alan Reddy. You gotta trust what
they said; right?

A In part.

0 In part. But there is nothing Torensically that shows Donovan Derrek
was not here of that time: right?

A Again, the only thing that would be would be the location data off the
phones, 1 believe, or from the phones.

0 There 15 no location data from MMr. Derrek’s phone. because vou guys
gave it back to him without protecting that mbormation?

A Well, I believe that was actually — T don't know if’ it was Google. But,

again, that is going 10 be something that Lieutenant Smith — now
Lieutenant Smith — will have to answer.

JT: 493:21-25: 494:1-17.

Licutenant South {Smuth) was subsequently asked about the phone data
demonstrating the location of Derrek’s phone, JT 600:3-8. Smith snid he could not
speak about the phone records and that topic should be discussed with Kenmedy. JT
G:3-8, Recall, according to Kennedy, there was no CDR information by which to
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locate Derrek’s phone between the hours of 10:47 PM, January 21%, 2022, through
1:45 AM, January 22™, 2022. JT 655:22-25; 656:1-2. 17-23. It is a fact that no
forensic evidence proves Derrek s alibi,

Derrek 15 a convicted felon, sex-offender, and had multiple felonies pending at
the time of his testimony, JT 1226:14-16; 1251:9-16. Darrek admitted that he would
not pass a drug test and that he violated the conditions of his felony bond on multiple
occasions and m multiple ways, meluding the commussion of new felomes, IT
1261:3-%. For reazons bevond comprehension, Derrek’s bond was not revolked, and
according to the State, it nothing to do with plea deals for cooperating. JT 1227:25;
1228:1-25; 1229:1-19; 1251:19-22. Demek & a diagnosed schizophrenic daily
miravenows meth user, using half a gram of meth at a time, three or four times a day
{easily more than a gram a day) JT 1245:17-21 1252:11-12.

The Derrek and Reddy testimony was inconsistent, conflicting, and unreliable.
According to Derrek, hus day started with a sexual encounter with Reddy. JT 1230:11-17
Derrek testified that he subsequently went to Rogers's home unammowmnced at 10006 am.,
January 21%, 2022, “because T hadn’t seen him in a while or heard from him.” JT 1232:7-
8. Derrek testified that while at Rogers’s residence. he knocked on the door, and
knocked on the wmdows, JT 1233:19-25; 1234:1-13. Upon leaving Rogers™s home,
Derrek went to his friend Ed’s house and talked to him about Rogers. JT 1232:22-25.
Derrek obtamed Ropers's phone number from Ed, JT 1232:22-25; 1233:1-3. Derrek
stated he borrowed twenty dollars from Reddy. JT 1233:9-14. Derrek testified that he
went to Reddy’s at 11:30 pm. to 11:35 pome. January 217, 20220 JT 1236:6-11. Derrek

testified that he left Reddy’s at 1:20 am. to 1:30 am,, January 22, 2022 JT 1236:18-
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19, Dermrek testified that the bruising on his body was all related to intravenous meth use.
JT 1243:16-24,

Reddy testified that he had no contact with Derrek in the early morning hours
of January 217, 2022, or any time prior to the evening in question. JT 1277:1-12,24-
25 1278:1,16-25: 1279:1. Reddy testified that he was hanging out with friends in
Rapid City and came back to Spearfish in the evening of January 219, 2022, JT
1279:21-25, Reddy testified that Derrek came to his house sometime around madnight
Jannary 227 2022, and that Derrek left around 1:30 a.m., Januvary 22", 2022, JT
1283:3-6, 18-22. Reddy testified that he took a picture of Derrek’s penis at 1:23 am.,
JTanuary 22 2022, IT 1284:16-21. Reddy testified he indicated that Derrel advised
Reddy he was in a non-physical argument with Rogers. JT 1292:12-19 (“there was no
mention of any kind of physical altercation™),

Derrek indicated that Reddy was wrong if he indicated they met a weck before.
JT 1253:16-18. Reddy testified that he told law enforcement they met a week before
onhne, I 1299:10-18. Reddy testificd that he did not meet Derrek the mormng the
moming of Janoary 21%, 2022 despite the message content. JT 1319:10-13. TTpon
being shown the message content between Reddy and Derrek, the following colloguy
occurred:

0 Do you see that green babble there?

A Y eah, the one telhing him to drive down Evans?
0 Yeah, Who is telling him to dove down Evans?
A Me. Tam telling him to dive down Evans. It will be on the left

Lantern Estates, Where [ was living at the time.

What time was it ?
Looks like January 217 at 5:15 am.

i
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0 Does thal refresh vour recollection about whether or not vou met up
before the night of the 2247

A (Peruses document.) It does not. Because — I mean, the nggest feelmg
I'm getting about this — the reason ['m not remembering. A Lot of our
mestings ended up being ralk. Never meeting in person. This one, |
told him where to go. [ don’t recall if he came over on that day.

JT 1305:2-16 (Emphasis added).

0 And there were messages that seemed to indicate there was a meet-up
that vou said didn ™t happen; right?
Yes. And, like | told you, there were times that we just talked
ahout meeting, but we never did. Many, many times,

Q) Sure, But the might of question, that couldn’t have happened; right?

A Yeah, Onthe 21%, we did not meet up, because he didn’t end up

showing up.
JT 131%:6-13 ( Emphasis added).

According 1o the expert opintons of both Kennedy and Almeida, Derrek was at
Reddy s at the time of the shooting. These opinions were based upon the content of the
messages between Reddy and Derrek. TT 668: 13- 16 (testifying “T don't know exactly
where it’s located. Based on the text message content. I would assume he’s with the
person he was texting.”™): JT 812:3- (testifving “|Blazed on the [content of] the text
messages, would leave a person to believe that those two people were together.™).
Aceording to Reddy’s testimony, the message content between the two was not indicative
of whether they met up.

Derrek testified that he “never™ 1old Reddy that he was in a phyvsical fight with
Rogers. JT 1273:53-6, Reddy first testified that Donovan never said the dispute
between Rogers and Donovan was physical. JT 1292:12-19. Reddy acknowledged he

told low enforcement at least five times that Derrek advised him he was in a

“physical ™ fight with Rogers. JT 1297-1299. Reddv acknowledged that he told law
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enforcement, while the event was fresh in his mind, that Derrck amved after madnight
and lefi approximately a quarter to 1:00 am. JT 1300:13-18; 1302:8-11. Reddy told
law enforcement he only had suspicions Donovan might be on drugs, despite being
advized by Donovan that he intravenously shoots meth and providing him with money
tordrugs. JT 1309:10-25: 1310:1-4; 1312:6-15.

Finallv, Reddy testifiad that the money he gave to Donovan was on a later date
and that he thought “you guys" had grabhed those text messages as well, IT 1312:8-
15, Reddy testified that those texts were acquired by the police. JT 1313:1-4. Reddy
testified and disclosed that he spoke to the Government about continuing to mect up
with Dierrek and maintaining a sexual relationship with him while the Rogers™s
prosecution was pending, JT 1313:1-21. Noneg of this Brady information has ever
been disclosed to the defense, e the contmumng sexual relationship between Derrek
and Reddy, ie. goes to motive and bias.*

If this same “guality™ of aliln defense was proffered by a Defendant. it would
not be sufficient to avold prosecution nor convinee a jury, lmagine a Defendant
explaining that the forensic evidence to support the purported alibi was destroyed by
his own, at best grossly negligent, conduct The only “alibi evidence™ acquired by the
State rising 10 the level of “Torensic prool™ is the penis picture taken by Reddy’s phone
at 1123 s, JT 685:3-6. As this Court has stated multiple times. A purported alibi
that leaves it possible for the accuzed to be the guilty person iz no alibi at all.™ Stare .
Goodrovd, 521 N.W 2d 433, 440 (8.1, 1994) (citing Stare v. Floody, 481 N.W.2d 242,

248 (5.1, 1992)). Based on the evidence submiited n trial. Derek™s alibi 15

A arente v, Dverta, 424 NW A 008, “Impeachment évidence Talls withan the Srad rule ™ {eiting $aie
v Hareley, 326 W 24 226 (3D 19820
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unguestionably weak and reasonable minds could not differ as to that conclusion

fet Materfal Omissions of Evidence

There is abundant evidence in the trial record supporting Rogers’s theory of the
defense.  Derrek was at his house and shot Destiny immediately before the 2-1-1 call
Pursuant to the rules of criminal procedure and eriminal jurisprudence. the State’s
obligation was to disprove every reasomable doubt premased on the defense that Derrek
was the shooter.

Forensic evidence ties Derrek to the scene of the crime, i.e. gunshot residue.
Jones testified the presence of gumshot reswdue on Derrek could indicate that he shot the
guit, JT 624:10-14. The presence of gunshot residue on Rogers could indicate that
Rogers was near the gun that was gshot. JT 622:19-25, Exhibits 19, 67. No reasonable
juror could draw conclusions supporting guilt from these facts,

CDR data collected from Derrek’s phone corroborates Rogers's defense,  Derrek
called Rogers at 10:00 pm, January 219, 2022, JT 1235:1-16, Derrck texted Rogers
hours before the shooting stating “they needed to meet face to face ... ASAP7JT
1255:1-16. Smith testified that he was unaware of the phone call and text message and
that it was “relevant”™. JT 735:2-11. CDR data shows, an hour after the murder, Derrek
was attempting to determine if his phone was being tracked by the Government, i.e.
evidence evincing a gty conscience. JT 1258:11-15.

Derrek testified that when he lelt his home, shortly belfore the sheoting, Derrek
told his daughter he was going to Rogers's residence. JT 1257:9-11% 1263:10-135.
According to Reddy’s law enforcement interview, Derrek explained that he was i a

“physical fight™ with Rogers prior to his amival. JT 1297-1299. Agent Cody Lineberger



testificd that the bruising on Derrek could be indicating of trauma from assault, i.e.
physical altercation with Rogers. JT 11435:1-21; Exhibit F.

Derrek testified that he is addicted 1o meth, that meth use makes him paranoid and
stay up for long periods of time, that he s schizophrenic, and that during the period in
guestion he was up tor a prolonged amount of time. JT 1245:14-19; 1252:11-12;
1258:11-15; 1271:6-11. Derrek acknowledged that he was accused in a police report of
stealmg a gun in a Grant Theft case pending aganst him at the time of the shooting. JT
1248:20-25.

Derrek testified that he gets s drugs from Rogers and that he could not get ahold
of him. JT 1256:5-7, Derrek went to Rogers’s home, unannounced, the morning before
the murder and knocked on the door and windows. JT 1253:19-25; 1254:1-9. Then he
went to Ed Moore™s (Moore) house to obtain Rogers™s phone number. JT 1254:14-23,
Derrek called Rogers at 1ih00 pan., the evening of the shooting and followed it up with a
text stating, “we need to meet face to face ... ASAP, JT 1255:1-16. Demck testified he
was looking for meth at the time he called and texted Rogers. JT 1255:9-21. An hour
after the shooting, Demrek dials a code in his phone in ¢ffort to ascertain whether or not
the Government was tracking ham. JT 662:10-15; 1238:11-15.

Derrek testified that he successfully hid illegal contraband within his home when
law enforcement executed the search warrant., JT 1239:23-23: 1260:1-13. Derrek
refusad to testify where he successtully concealed the illegal contraband. JT 1259:23-25;
1260:1-13. Derrek. convicted sex offender. testifted that meth use makes him do things
sesmallv that he would not normally do. JT 1259:17-19.

In State v, Bolden, 2024 8D 22, % 39, this Court stated “[i]n measuring the



sufficiency of the evidence, we ask “whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could have tound the essential
elements of the crime bevond a reasonable doubt.™ (gquoting State v. Briw, 2010 3D 74, 9
6). It is a fact that law enforcement broke the law, it is a fact that law enforcement gave
away material evidence, it is a fact that law enforcement contaminated important forensic
evidence during its collection®, it is a fact that Derrek’'s alibi is weak”, and it is a fact that
Rogers’s theory of defense was never properly considered. The Motion for Judgement of
Acquitial is properly granted.

2, Sufficient Bad Faith for the Spoliation Instruction can be Inferred from
Contemporaneouns Law Enforcement Action

South Dakota Criminal Pattern Jury Instruction 1-14-12, was proposed by the
Defendant in this case. In Siafe v Bagesser, 2003 81 47 4 46, this Court explained that:
An instruction on the inference that may be drawn from the spoliation of

evidence 15 proper only when substantial evidence exists to support a

conclusion that the evidence was in existence, that it was in the possession or

under the control of the party against whom the inference may be drawn, that

the evidence would been admissible at trial. and that the party responsible for

destroying the evidence did so mtentionally and i bad fath.

All elements except that of intentional bad faith are defimtively presented.
Derrek’s mobile phone and the data contained within it was in existence, it was under the
control of law enforcement. law enforcement destroved it when it gave it back 1o Derrel.

law enforcement had a report authored by Almeida that the moebile examination had not

occurred when the evidence was, nonetheless, destroyed. See Godbe v City of Rapid

* There is nod a single Hate withess that testifred an thas entire trisd tha law enforcemeant properly collected
the forensic evidence in this case There = not mention 1o the record anywhere by any witness that the
forersic evidence was properly colleciad and not contaminated. JT:1-1685

7 The trial court specifically tound, sfter the close of evidence, “[t]he proceedmng thus far hes not clearly
identified where exactly Donovan Dherrek was during the peniod in which it 13 alleped that Destiny Rogers
wig shol ™ JT 1355:6-8. Based upon this fmsding and conssdering the weight of the evidence, the Stale
Bailed to mest 1ts burden
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City, 2022 812 1, 9 49 (). Kem dissent); see alzo JT 481:4-9.

The guestion presented i this section of the appeal is whether concurrent bad
faith by law enforcement can be considered. On August 107, 2022, the trial court entered
Findings of Fact and Conclusions of Law re: Motion o Suppress Stotements and'or
Video Teleconference with Donovarn Derrvel. The law enforcement conduct which was
judicially determined to he bad faith ocewrred on February 4%, 2022, the same time the
evidence was destroyed. See Findings of Fact and Conclusions of Law re: Motion to
Suppress Statements and'or Video Teleconference with Donovan Derrek, p. 4.9 12,

Derrek’s phones were retumed to the Spearfish Police Department from Rapid
City ICAC {Almeida) on February 1% 2022, The Evidence Transfer Receipt indicating
the same was published 1o the jury but not offered into evidence. JT 479:18-21.
Detective Hofmann acknowledged that reports from Almeida indicated the Derrek
phones weare not examined and that it was his responsibility to look at them. JT 481;2-9,
Derrek’s mobile phones (matenal evidence) were given back to lam, i.¢. destroved, on
February 16", 2022 The Spearfish Police Department Evidence Transfer Receipt bears
Derrek’s signature and is dated ©2-16-22", Demek signed the document when he was
given the phones back by the Spearfish Police Department on February 16", 2022,

Pursuant o a suppression motion, the trial court concluded that law enforcement
acted with intentional bad faith. See Findings of Faot and Canclusions of Law re: Motion
to Suppress Statements and'or Video Teleconference with Donovan Derrek, p. 10-11. 193
15-16

Law enforcement’s knowing and intentional vielation of Rogers’s Sixth

Amendment right 1o counsel ® intentional bad conduct. The Court’™s Findings and



Conclusions indicate the same.  As this Court opined mn State v. Monsseaur, 2020 51 35,
T 13, to trigger the exclusionary rule, police conduct must be sufficiently deliberate that
exclusion can meaningfully deter it. (citing Herring v, United States, 555 115 135, 144
{2009,

Al the same time law enforcement acted in bad faith to violate Rogers™s Sixth
Amendment nghts, law enforcement destroved the material evidence at issue.

In denyimng the spoliation instruction. the Court concluded “the defense cannot
show that the Spearfish Police Department, the State’s Attorney’™s Office. or the Rapid
City Poheoe Department engaged i any bad farth.™ JT 1355:23-25. To the contrary.
Rogers has shown that the Spearfish Police Department engaged in intentional bad faith
and that it was ocowrring at the same time and with the same personnel as when the
malerial evidence was destroved in vielation of law,

Substantial evidence exists in this case to suppont charging the jury as requested.
The trial court Tailed to consider the other contemporancous bad faith conduct of law
enforcement.

3. Dwrean Rogers was Denied Due Process, Constitutionally Guaranteed Access to
Evidence

The Supreme Court has held that to safeguard a criminal defendant’s right 1o
present a complete defense, the Court has developed the area of constitutionally
ouaranieed access 1o evidence. Califormia v. Trombeita, 467 U8 479, 483 (1984)
Arizong v, Younghlood, 488 LIS 51, 55 ( 198%8)% see penerally State v. Zephier, 2020 8D
34, In analvzing this question, the Court will look to the guidance provided within State
v. dephuer.

The Due Process Clause of the Fourteenth Amendment imposes upon states the
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requirement to ensure that “criminal prosecutions | .. comport with prevailing notions of
fundamental faimess.™ State v. Zephier, 2020 SD 34, 9 20 {citing Californta v
Trombeita, 467 LS. 479, 485 (1984), This is a case in which the exculpatory value of
the undisclosed evidence 15 unknown, as it always is, when law enforcement destroys
evidence. State v. Zephier, 2020 SD 54, 9§ 22.

As this Couwrt stated, courts seeking to assess the matenality of the lost evidence
face a practical complication:

Whenever potentially exculpatory evidence is permanently lost, the courts
face the treacherous task of divining the impor of matenals whose contents
are unknown and. very often, disputed. Moreover. fashioning remedies for
the illegal destruction of evidence can pose roubling choices. In
nondisclosure cases. a counl can grant the defendant a new trial at which the
previously suppressed evidence may be mtroduced, But when evidence has
been destroved in violation of the Constitution, the court must choose
between barring further prosecution or suppressing the State s most probative
evidence,

Stare v Lephier, 2020 8D 54, 9 22 (citing Stare v, Lverla, 424 N W, 2d 90K, 910-11
(5.D. 1988),
Further:
Whatever duty the Consfitution imposes on the States to preserve evidence,
that duty must be limited to evidence that might be expected 1o play a
significant role in the suspect’s defense. To meet this standard of
constitutional materiality. evidence must both possess an exculpatory value
that was apparent before the evidence was destroved. and also be of such a
nature that the defendant would be unable to obitam comparable evidence by
other reasonably available means.
State v Lephier, 2020 81> 54. 9 23: Calitormia v Tromberta, 467 US 485, 48E-E9 (1984).
The materiality test is where this case differs substantially from Stare v. Zephier,

Califorma v. Trombetta, and Arizona v Younghiood.

In Trombetia, the Court concluded that respondents had alternative means of
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demonstrating their imnocence, California v. Trombetta, 467 LLS. 479, 4940 (1984). Asa
result, the Trombetta Court concluded that the Due Process Clause of the Fourteenth
Amendment did not require law enforcement to preserve breath samples i order 1o
miroduce the result s tnal. fa. Rogers had ne alternative means of demonstrating his
mnocence, law enforcement destroved the only evidence, The analogical Tromberta
Court reasoning stops here,

In Founghload, the trial court instructed the jury on spoliation, despite the lack of
bad faith, 48R UK 51, 539-60 {1988) (). Stevens Concurrence) (stating fin jore
significantly, the trial judge mstructed the jury: “IF vou find that the State has. .. allowed
to be destroved or lost any evidence whose content or quality are in issue, vou may infer
that the true fact i= against the State’s interest™), Unlike Younghlood, Rogers was denied
his request for a spoliation inference instruction. Moreover, a State’s failure to tumn over
{or preserve) potentially exculpatory evidence “must be evaluated in the context of the
entire record.” 74 (citing [/nited Stcies v. Agurs, 427115, 97, 112 (1976)). Evaluating
law entorcement’s Tmlure m light of the entire record demonstrates jusiice requires
different judicial action.

Also, unlike Vounghlood, in this case there is suflicient suggestion of bad Futh on
the part of the police. See dppellani’s Brigf, Argument 2. The following finding by the
trial court i erroneous in denving the Motion:

However. the defense cannol show that the Speartish Police Department. the

State’s Attomey's (MTice, or the Rapid City Police Department engaged in

amy bad faith.

Rather. the State, through the State’s Aftorney’s Office. would have a reason

to obtam the data off the phone te further their theory that Denovan Derrek

wis not the alleged murderer. But, instead, the opposite. which iz the
oppasite of the Defendant’s argument,
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JT 1355:23-25, 1356:1-3,

The subsequent actions of law enforcement do not support this finding. Only
afler the defense expressly requested the phone data in writing did the State and law
enforcement attempt to reacquire the destroved evidence. JT 468:14-22; see alvo Maotion
to Comipal Discovery Relating to Digital Evidence and Reports, 12/27/2022 (stating
“Diefendant’s first informal request for much of this information dates back o June 217,
20221 Unlike Yourghlond, Rogers is not arguing thai the police had an
undifferentiated and absolute duty 1o retain and to preserve all matenal that might be of
conceivable evidentiary significance. 488 US 51, 38 (1988). However, the police do
have an absolute duty to preserve and retain evidence that they were expressly told has
material evidentiary significance. Fxhibir 19 (Rogers pleading “check [the alibi] our
harder™); see also JT 440:24-25 (Detective Hofmann testifying that Donovan Derrek told
him “*|my] phone will have my location for the night™ “It"s all going to be on my
phone™) IT 440:24.25.

In State v. Zephier. law enforcement appropriately sought guidance from the local
prosecutor before releasing the evidence m violation of law, Advice of counsel 1= a
strong affirmative defense to many legal claims, both criminal and civil. That, of course,
did not happen in this case.

The destroved evidence m Zephier conld not itsell independently exonerate the

# Steve Hofmann's 62822 report states in relevant

O 6=27-27, Detective Smith and [ bad o meetirg with Lawrence County State’s Attormey John
Fitzoerald about a letter from Robbae Kohl that was dated 6-21-22. The lefter was writen to
address dizcovery concems that Attomey Rohl kad. In the etter there was a tofal of 12 areas of
comdern, The st tem mentonsd wes SPD [em 521 which wes a Motorala cellphone mna
black and green case. This was Donovan Demrek” s celliphone
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Defendant *, Derrek's phone location at the time of the shooting, potentially retrievable
via the destroyed phone data, could have independently exonerated Rogers.

Unlike Zephier, the phone’s materiality was immediately apparent due to
statements made by both Rogers and Derrell. OF course, it will be argued that the phone
did not possess “apparent exculpatory value.” but certainly it possessed apparent materal
value,

Finally, the Zephier court stated:

Fephier’s argument to the contrary simply focuges on the State’s violation of

the procedures outlined in SDCL 23A-37-1 5 without any additional showing

that officers or the prosecutor were acting mn bad faith. We can discern

nothing from the decisions of the United States Supreme Court or our own

cases that supports the view that due process requires such an inflexible per

se had faith rule.

Stare v. Zephier, 20200812 349 32. Rogers is nol argiuing the destroved evidence was
“potentially useful.” Rogers has shown that the destroved evidence could have
completely exonerated him from a conviction that resulted in a sentence of life in prison.
The record contams ample evidence to suggest bad fath and there 15 a contemporaneous
judicial finding that law enforcement engaged m intentional bad faith conduct at the exact
same tome, In addifion to the contemporaneous bad faith, at hest law enforcement’s
actions with regards to the destruction of the evidence were “willful and wanton
misconduct™, 1.e, gross negligence,

“In South Dakota. the phrases gross negligence and willful or wmton misconduoct
mean the same thing.” Fischer v. Uity of Stoux Falls, 2018 5D 71, 9 8 {citations omitted).

Establishing wallful or wanton misconduct requires proof of an ¢lement not present in a

negligence claim, it entuls a mental element.™ Fischer v Cily of Stowx Falls, 2018 8D 7L

* Lack of fingerpmint forensie evidence woubd not itseif exoncrate & Defendant.
28



19, Detective Hofmann testified that he received a document advising him that the
destroved “material evidence” unambiguously explaimed that the data was not preserved.
JT 430:23-25; 481:1-9, The document was published to the jury. Detective Hofmann
advizsed it was his responsibility 1o read the document bt he, apparently, chose not to
read it. JT 48]1:8-9,

The second part of 9 32 15 also distinguishable, Discemment from United Stages
Supreme Court s expressly available based upon the record before the Court. In
Yownghiood, the Supreme Court stated, “In the present case, the likelihood that the
preserved materials would have enabled the defendant to exonerate himsell appears to be
greater than it was in Trombetra, but here, unlike in Tromberta, the State did not attempt
to ke arry e of the morerials in 115 own case i chief,” 488 TI8 51, 56 (198%)
{Emphasiz added), Inthis case, the State called two expert cellphone witnesses { Almeida
and Kennady) who were both credentialed to the jury as reliable experts. Both expresshy
testificd that their expert opinions, based on cell phone mformation not destroved by law
enforcement, were that Derrek was at Reddy’s at the ime of the shooting,

Not only did the prosecution attempt to make use of the materials, im Closing
Argument they zeroed in on it:

ARGUMENT: “You heard from Detective Almeida from Rapid City who had a chance
o go through all the downloads. He gave his opinion on where Donovan was during that
fateful time. He was asked on the stand *Where was Donovan at 12:48" Obvious. He
was over al Alan’s house.™ JT 1397:2-5; “Detective Almeida wasn 't even able to get to
orack his phone. 8o, of he doesn™ have the technology to crack Donovan’s phone, what

would e available™ JT 1397:25: 1398:1-3.



ARGUMENT: “FBI Officer SBean Kennedy testified that he took what information was
available off Donovan's CDR — Donovan's call detail records — and he pimpointed that
arc. He used the cell phone towers to determine where Donovan was during that time.
Putting himn nowhere near the Rogers's residence, but over by his house, over by Alan's
house.” JT 1397:8-14.

ARGUMENT: “It"s interesting that defense in closing wants 1o say, “Well, you know,
Sean Kemnedy — there’s a gap there.” But remember what Sean Kennedy sand.  He sad, 1
can’t ignore the text messages. And in my opinion, the phone of Donovan Derrek was
not at the crime scene at the time the murder was commutted.”™ JT 1450:9-14.

Based on the foregoing, the Defendant’s Due Process rights were violated.
“When evidence 15 destroved in violation of the Constitution, the court must choose
between barring further prosecution or suppressing the State’s most probative evidence,”
Stare v, Lyverfa, 424 NW.2d 908, 910-11 (5. D. 198¥) (quotation omitted), The only
remedy available is baming prosecution.

CONCLUSIHON

The State’s obligation was to disprove every reasonable doubt prenused on the
defense that Donoven Derrek was the shooter. The defense proved the following facts;
{a) the police broke the law dunng this investigation; (h) the police gave matenal
evidence away: (c) the police contaminated important forensic evidence: (d) the third-
party perpetrator’s alibi is inquestionably weak: and (e) the material omissions of
eévidence. Proof beyond a reasonable doubt does not exast considenng proven Facts (a)
through (¢). The trial court improperly denied Defendant’s Motion for Judgment of

Acquittal with respect to Counts [A, 1L TV, and V.
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The trial court failed to consider evidence of bad fath. Contemporancous
mientional bad faith law enforcement conduct with willful and wanton conduct
destruction of matenial evidence supports mstructing the jury on spoliation. The Court
abused its discretion in reflusing to charge the jury as requested.

Rogers's Due Process Rights guaranteed and imposed on all the states by the
Fourteenth Amendment were violated, The criminal prosecution did not comport with
prevailing notions of fundamental faimess, The State breached s Constitutional duty
when it destroved evidence that was expected to play a significant role in Rogers's
defense, certainly his trial. The materiality of the evidence was immediately apparent
before it was destroved. and the evidence was of such a nature that Rogers 15 unable to
obtain comparable evidence by any other available means.

WHEREFORE, the Defendam, Direan Rogers respectfully requests this Court 1o
reverse his convictions for Count LA, Count [T, Count IV, and Count V, on the grounds
that his Motion for Judgment of Acquittal was improperly denied. Further, Dreau Rogers
requests that his convictions for Count LA, Count [, Count IV, and Cowunt V., be vacated
with instructions that any futire crimnal prosecution for these charges s barred for
violation of Due Process, In the altemative. Defendamt Dreau Rogers requests this Court
to reverse the Judgment of Conviction and remand the case for a new trial with specific

mstructions that the trial cowt charge the jury on the ssue of Spoliation.



REQUEST FOR ORAL ARGUMENT

The Appellant-Detendant Drean Rogers respectfully requests this Court 1o order

oral argument.

Dated this 3™ dav of June, 2024,
‘' Robert J. Rohl

2002 W, Main Strect, Suite 4
Rapid City, 8D 57702

(605) 319-7750
roberti@605legal com
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Pursuant to SDCL §15-26A-66({b), Robert 1. Rohl. counsel for the Appellee does
herehy submit the following;

The foregomg brief'is 39 pages mn length. It w typed i proportionally epaced
typeface in Times New Roman 12 point. The word processor used to prepare this brief
indicates that there are a total of 30 pages, 9.023 words in the body of the brief.

Dated this 3™ day of June, 2024,

J5f Robery J. Rohl

2902 W, Main Street, Suite 4
Rapid City, 3D 57702

(003 S19-7750
roebertia@t{Slegal .com

[ SERVIC

I hereby certify that on June 3™, 2024, I served a true and correct copy of the
Apprellant s Brigf by electronic filing via Odvssey and via e-mail on the following
mdividusals:

Brenda Harvey Marty Jackley

20 Sherman Street 1302 E Hwy 14, Ste 1
Deadwood. 8D 57732 Pierre 8D 57501

Robert Haivala Erin E. Handke

PO Box 70 1302 E. Hwy. 14 Suite 1
Rapid City, $D 57709 Pierre, $D 57501

robert haivalaigistate sd us Lrin, Handke@state sd.us

Au' Robert . Bokl
Robert J. Rohl, Trial Lawyer
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STATE OF SOUTH DAKOTA ] IN CITRCUIT COURT

185
COUNTY OF PENNINGTON ] SEVENTH JUDICIAL CIRCUIT
STATE OF SOMTH DAKOTA, i
j JOCRI22-86
Flaintift’, j
)
Vi, i NOTICE OF APPEAL
!
DREAU LESTER RIM:ERS, i
)
Defendant. )

Tox: BRENDA HARVEY, LAWRENCE COUNTY STATE'S ATTORNEY, MARTY
JACKLEY, ATTORNEY GENERAL:

PLEASE TAKE NOTICE that Dreau Lester Rogers appeals 1o the South Dakota
Supreme Court the Judgment of Conviction entered m this action on Januwary 3, 2024, No filing
fee is remitted or required as this appeal 15 made by assigned counsel for an indigent Defendant.
See SDCL 88 23A-32-16; I3A-40-6,

Dated this 8" dav of January 2024,

‘wf Roberi . Kokl
2902 W. Main Street. Suite 4
Rapd City, 5D 37702

(605) 519-T750
roberti@o0 5 eeal. com

CERTIFICATE OF SERVICE

[ hereby certify that on JTanuary 8%, 2024, [ served a true and correct copy of the Natice of
Appeal by electronic tiling via Odyssey and via e-mail on the following individuals:

Brenda Harvey brrty Jackiey
O Sherm an Sireet Oiffice of the Attomey General
Deadwood, 30 57732 1302 E Hwy 14, Bte |
bharveyidlawrence ol us Paarere 510 37500

mucty jackleyi@atate sd.us
Fobert Haivala
P Box 7
Ragid Ciry, 3D 5T
pobert Bavaladgistate sdus

‘g Robart J, Rohl
Robent 1. Rohl, Tral Lawyer
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STATE OF 3CUTH CAEQIA ) IN CISCUIT COURT

COUNTY CF LAWRENCE } FODRTH JUDLCIAL CIRCUIT

STATE OF SOUTTH DREOTH, I CRI Z2Z2-BG
Plaipntifs, }
Vs.

JUDGHMENT OF COHVICTION

DREAT LEETER ROGERS,
Defendant .

]
}
)
)
!

An Indictment was [lled with this Court on the E7th day ol
Rpril, ?022, charging the Defendant with the crime of Cowmt I:
First Degree Murder Premeditated bDesign (Class A Felaony) SDCL 22-
16=4 Or In The Altarrative Count IA: Murdar In Tha Secohd Degreae
[SCCL 22-16-7) (Class B Felony) and Count II and IIT: Posgessicn
Of Firearm By Perssn With A Prior Felony Drug Related Conviction
[SDCL 22-14-15.1) Class © Felony, Count IV: Poggession Of Firearm
With Altered Serial Number [SDCL 22-14-12 and SDCL 22-14-72 and 22-
47=4 ang 22-47-4.3), Class & Pelony, Coont V: Commigasion OFf Felony
While Armed With A Firsarm (SDCL 22-14-12}, Clasa 2 Felony Count
10: Unauthorized Ingeslicn Of A Controlled Drug Or Subsiance (5DEL
dZ=42=5 and J4-30B), Class 5 Felony and & Part II Information was
filed withk =his Court on tha Z24% day of January, 2022,

The Defendant was arraignsd on =aid Indictment and Part IX
Informatinn on the 29th day of dpril, 2022. The Defendant and the
Defendant's attorney, Robert Heohl, and Brernds K. Harvoey and Johmn
Fitzgerald as prosecuting attorney appeared at the Defendant's
arraignment. The Court advised the Defendant of all con=titutianal
and statutory rights pa:tuin:ing to the charge that had been filed
agalnat the Defendanl, including but not limited to the right teo =
Jury trial. The Defendant pled not guilty to the charges and
requested a Jury Teial.

A Jury Trial commenced on the November 28, 2%, 30, December 1,
{,I 5, & and TEh, 2023. The Defendant ard the Dafendant's attorney;

Filed on:01/03/2024 Lawrence County, South Dakola 40CRI22-000086
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Bobert Roal, and Brenda K. Harvey and Robert Haivale as prosccuting
attorney appeared at the Dofendant's Jury Trial, On the T°F day of
Decambear, 2023, the Jury found the Defendant guilty of Count TA:
Murder In The Second Degres (SDCL 27-16=7) [Class B Felony| and
Count TT mnad IIT: Possession Of Fircarm By Perscn With A Frior
Felopy Orug Related Conviction {S0DCL 22-14-15.1} Class & Feluny,
Count IV: Possession O Firearm With Altered Serial Humber [30CL
22-14-5), Class 6 Telony, Count V: Commission Of Felony While Armed
With A Fipcarm (SOC> 22-14-12), Class 2 Felony and Count 10:
Unauthorized Ingestlon Of A Controlled Drug Or Substances [SDCL 22
42-5% and 34-20B), Clzes 5 Felony

It s tharefare, the JUDGMENT of thie Courz that the Defendant
iz gquiley of Count IA; Murder In The Second Degree (SDCL 22-1B=T7)
{Class B Felony) and Count II and III: Possession Of Firearm By
Paraan With A Prior Felony Drug Related Convictien (SIDCL 22-14-15.1)
Cla=s & Felony, Count IV: Possession Of Fireamm Wilk Altered Serial
NI ® (50CL 22=14-%), Class & Pelony, Count Ve Commiasion OF
Felony While Brmed Witk A Firearm (SLCL 22-14-12), <lass 2 Pelaony
and Count 10: Unauthorized Ingestion ©f A Coulrolled Drag Qe
Substance (S5DCL 22-42-5 and 34-~20B], Class 5 Felony.

SENTEKLE
on the 2nd day of Januvary, 2024, the Court aszken the Defendant
if any legal cause existed to show why Judgmert shouid not be

pronounced. There being no cause offercd, the Court thersupon
pronounced the fellowing sontence:

Count IA: Murder In The Second Degres [(SDCL 22-16-7) (Class B
Felony)

IT 15 HEREBY ORDERED that the Delendant shall serve life 3n
prison without parvle and pay costs of §116.50. The Defendart shall
peceive credit for time served of 709 days.

IT 15 FJRCEER ORCEREC zhat zhe Defendant =shall provide a DHA
sanple and sign a Weiver Of Extradition.
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IT 1% FURTHFR ORDBEEED that tha Defendant shall have no diract
or indirect contact with any of the deceazed’s family membera.

IT IS SFURTHER OBEDEBEED that the Defendant shall receive all
Creatment avallzble with Department of Corrections.

IT 1% FURTHER ORDERED that the Defendant shall reimburse
—awrence Court for court appointed attorney fees $4,2%3.66 for
Joseph Kosel and M:. Rohl's fees to be detercmined, paralegal tees
tey be determined, RO LIC investigation fees of §12,3E53.97, §5236.33
computer forensin, anc any other dafenae counscl feas.

Ceunt II: Possession Of Firearm By Person With A Prior Felony Drug
Falated Conviation (SDCL 22-14-15.1) Class & Felony

IT 15 HEREBY CRLOERED that tke Defancant shall serve two (2]
years in the South Dakota State Zenitentiary and pay costs of
§116.50, Tha Dafandant shall receive credit for time served of 709
dayvs. Thls Sentence shall run oohsecubtive to Count [A;

IT I8 FURTHER OHOERED that the Defendant shall provide a DNA
sample and sign a Waiver Of Excradition.

IT I3 FORTHER CRODERED that the Defendant shall regeive all
trestment available with Department of Correstione.

IT IS5 FURTHER ORDEBED that the Defendant shall reimbuorse
Lawrence GCoart for court appointed sttcrney Zees 54,293.66 for
Joseph Kosel and Mr. Rohl’s faes to be determined, paralegal feas
ts b determinad, RO 20 invest-gation feess of $12,453.97, 5236.35
computer forensic, and any other defense counsel fees.

Count TIT: Possassien Of Firearm By Person With A Prior Felony Drug
Balated Conviction (SDCL 22-14-15.1) Class & Felony

[T I5 HEREEY ORDERED Lhat the Defendant shall serve two (2}
years Ln the South Dakora State Penitentiary and pay CoSts af
5115.50. The Defendant shall reoceive credit for time suwrved oS 709
days. This Sontencs sha’l run conseculive to Count IR, Count 11
acd Count TZI.

IT I5 TURTIIEZ ORDEREL tkat the Defendant shall proewside a DHA
aample and sign a Wailver OFf Extradition.
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IT 15 FURTHER ORDERED that the Defendant shall receive all
treatment available with Department of Corrections.

IT IS5 FURTHER ORDERED that the Defendant shall reoimburse
Lawrence Court for court appeinted attorney fees 54,233.68 for
Joseph Kosel and Mr. Rohl's fees to be detesmined, paralegal fees
to be determined, BO LLC irnvestigatlon [ees of $12,433.97, 3236.34
computer forsnslc, and any other defense counse. fees.

Count IV: Pos=session Of Firearm With Altered Serial Mumber (3DCL
22-14-5) , Class & Falony

IT I5 HEREBRY ORDERED that the DPetendant shall aservo twe (2
years in the South Dakoba SLate Fenitentiary 4and pay ccosts of
5116.50. The Defendant shall recelve credit for time served of 705
days. This Senterce shall run comsecutive ta Count IA and Court II
angd LIl.

IT IS FURTHFR DRDERED that the Defendant shall provide a DHA
sample Aand sign a Waiver Gf Extraditiom.

IT I8 FURTHER CRDERED tnat the Defendant shall receive all
treatment available with Department of Correctione.

IT L[5 FUATHER ORDERED that the Defendant shall reimburse
Lawrenco Coart for court appoinled atterpey Tees 54,293.66 for
Jogeph Eosel and Mr. Rohl's fees to be determined, paralegal loos
to ba determited, RO L1C inwvestigation fees of $12,453.97, %236.35
computer farensic, and any other defense counsel fees.

Count V: Cosmission OFf Felony While Armed With A Firearm (SDCL 22-
14-12} , Class 2 Felony

IT 15 HERERY CORDEREC that the [elfendant shall serve 23 years
i the South Cakota Stale Peni<entiary and pay costs of §116,50.
THa Defendanl. shall receive cradit for timc served of 703 days.
™, iz Sentencé shall —in consecutive to Count IA, Count II, I1T7, and
COUKT IY.

1T IS FURTHER ORDEIED t=at tne Defendant shall provide a CHA
gamzle and sign & Halver Uf Extradlt-on.

IT IS& FURTHER CRDERED that the Defendant =hzll receive all
treatment avallable with Depertment of Corxrrxections.
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IT 15 FURTHER ORDERED that the Lefepdant shall reinburse
Lavrence Court for court appoirted attorney fees 24,293,686 for

Joseph Kosel and Mr, Rohl’'s fees to be determined, paralegal fees
to be determined, RO LLC investigatilon fees of 512,4533.87, §238.35
coamputer forensic, and any other defense counszel fees,

Count 10: UOnauthorized Ingestion Of A Controlled Drug Or Substance
(BDCL Z2-42-5 and 34-Z0B), Class 5 Falony

IT IS HEREBY ORDERED that the Defendant shall saove 3 years in
the Scuth Dakota State Penitenciarcy and pay coszls of §116.50. Tha
Defendant shall receive credit for time serwed of 709 daya. This
Seaten=e shall run =onsecutive o Count TR, Coaunk TT, ITI, Count IV
and Count V.

IT I8 FURTHER ORDERED that the Defendant shall provide a DNA
sample and sign a Walver Of Extraditionm.

IT I2 PURTHER ORDERED that the Defendant shall receive all
treatment availablc with Deporstment of Correstions,

IT I8 FUORTHER ORDERED that Lhe Defendant shall reimburse
Lawrance Court for court appointed attorney feea §4,293.66 for
Joseph Hossl and Mr. Hohl's fees to be determined, poralogel fece
to be determined, RO LLC investigation feas of 512,453.97, $236.33
computer forensic, and any other defense counsel fees.

r Fan LEITE 2:47:91 PN
Amas  CPROL LATUSECK, CLERK BY TIE COURD:

Hammaond, Chalsan
B Hon. %t ke Day
."_.1_|. =

Circult Court Juadge

DATE OF OFFENSE: JANUARRY 22, 2232

HNOTICE OF APFEAL

You are herchy notified that you have a right to appeal as
provided by SCCL 23A-32-15, which you must exercise wilhin thircy
{30) daye from the date thal this Judgment and Bentence is signed,
attested and filed, written Wolice of Appeal with the Lawrence
County Clerk of Courts, togethar with proof of service that copias
of such Notice of Appeal nave bean served upon the RTiorrney Ganeral
of the State of Soulh Dakota, and the Lawrence County BState’s
Abtorney.

Filed on:01/03/2024 Lawrence County, South Dakola 40CRI22-000086
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8/10/2022 2:31 PM LAWRENCE COUNTY

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
1585
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

FILE MO. CRI2Z-E6
STATE OF 30UTH DAKOTA,

i
) FINDINGS OF FACT AND
Flaintiff, ) CONCLUSIONS OF LAW re: MOTION
) TO SUPPRESS STATEMENTS
¥a. } ANDMOR VIDEO TELECONFERENCE
) WITH DONOVAN DERREK
DREALI RDGERS, )
)
Defendant. )

Two evidentiary hearings which impact this Court’s decision relating to Defendan s
Motlon to Suppress Statemenis and/or Video Telecorference with Doncvan Derek were held.
The first hearing took place on March 31% 2022, wherein testimony wes taken conceming jail
policy and procedures, The ranscript of the March 319, 2022, will be hereafter referred and
cited ns MH (Motions Hearing) followed by the page number and corresponding line numbers,
On June 10", 2022, the second Evidentiary Hearing occurred wherein testimony was taken
concemning Defendant’s Motion to Suppress. The transcript of the June 10, 2022, will be
hereafter refemed and ciled a8 EH (Evidentiary Hearing) followed by the page number and
comesponding line rumbers, At both hearings the Defendant was personally present and
represented by his counsel, Robert Rohl. The State was represented by John H. Fitzgerald, the

Lawrence County State’s Aftorney.
This matter having come before the Court on June 19™ 2022, end the Court having taken

testimony, considered all evidence, post-hearing submissions' and arguments by ell parties, the

| The matter was deamad fully submited to the Cowrlon July 27, B2,
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Court hereby enters the following Findings of Fact and Conclusions of Law relating 1o
Defendant's Motion to Suppress Statements and'or Video Teleconference with Donovan Derrek
filed on Aprl 25th, 2022:

FINDINGS OF FACT

1. Onorabout January 227, 2022, the Defendant, Dreau Rogers was grrested for the

albzged murder of Destiny Rogers.

2. Prior to Defensdant’s arrest and during law enforcements” investipations, Dreau
Rogers informed law enforcement that Donovan Derrek shot and killed Drean's wife, Destiny
Rogers. Upon law enfarcement making contzct with Donovan Derrek, Mr. Derrek directed law
enforcement's aliention to his alleped aliba, Alan Feddy, Afier law enforcoment spoke with Alan
Reddy, law enforcement arrested Defendant for the alleged murder of Destiny Ropers. £/ T:%-
1% 1k 16-19.

3. During Donovan Derrek's questioning by law eaforcement, Mr, Derrek
specifically indicated multiple limes he wished to speak with Defendant about the alleged
murder, £H 12:25 - 13:1-6.

4, On or before January 24*, 2022, the Defendant exercised his dght o eounsel and
kis right to remain silent.
5, On January 24" 2022, an Order for Coud Appointed Counsal
in criminal file 22-85 was entered appointing attomey Joc Kosel. See Ovder for Court Appointed
Coungel.
6. On January 26" 2022, an intaragency memo was sent to the entire corrections
Staff by Becgeant Wetr, An interagency memo is o writtén log of activities, events, or

information that the corrections staff wishes to convey amongst themselves, EH 3%9:1-6,

2|Page
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7. Sergean: Wetz' Jannary 26®, 2022, interagency memo to Lawrence County
Corrections advised that Donovan Derrek wes not approved &s a visitor to see Defendanl. In the
memo Sergeant Wetz advised Lawrence County Corrections Staff that the decision prohibiting
Dorovan Derrek from visiting Defendant Rogers was made by Captain Little. Donovin Demrek
was denied visitation by the jail because he was & “material witness,” £f 39:14-24; 2:18-11;
Exhibir 4.

8. On January 28", 2022, Captain Little received & phone call from Detactive
Sergeant Schumacher, Deleclive Schumacher requested that Captain Little suthorize Donovan
Derrek 1o visit Defendant, At the prior Motions Hearing (1-31-12), Ceptain Little testified that
this phone call was mads to his personal cell while drving home, Captain Little glso testified
that this type of phone call and request is something which happens “very infrequently”. EH
42:1-4; see also MH 23:14-25,

9. On the following day, January 29%, 2022, Monica Lucio sent an interagency
memo to Lawrence County Correetions Staff regarding Defendant, In this memo, Lavrence
County Corrections Staff was advised that Donovin Derrick was allowed to visit Defendant but
only with a device thai is “recordable.”™ The intsragency memo specifically lists the call signs of
Captain Little, Tom Derhy, and Detective Schumacher. See Exhibir B; Ef 41:11-17.

10, The interagency memos o Lawrence County Corrections, Defendani s Exkibir A
ond B, were provided to defense counse! in epen court by Captain Little in response to &
Subpoerm Duces Tecum issved upon him at a prior Motions Hearing. EH 38:23-25, MH 14:11-
15; 16:4-15.

11, On February 299, 2022, the Defendant was charged by [ndisument with First

1 a)] visitaiion That coours at the Lawrence County Jail Setween a visilor and &n inmate is recorded and
presened

3|Page
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Degree Murder Premediteted Design amongst nine other charges stemming from the Janusry
22", 2022, allegations. See generally, file 22-86; fudictment.

12. On February 4%, 2022, Donovan Derrek went 10 the Lawrence County Jail and
commenced a recorded video tzleconference with Defendant. Upon amrival st the jail, Donovan
Derrek questioned Defendant about the alleged murder of Destiny Rogers on a recorded video
format, The State seeks to infreduce this evidence in ils case in chicl against Defendant Rogers.
See Stare s Exhibiis § and 2.

13. On Febroary 4™, 2022, and prios to ereation of Defendant's Exhfbll 8, law
enforcement knew that Defendant had an atiormey and exercised his right to remain silent,
19:24-25; 20:1, Law enforcement desired to wetch and obszrve the intergclion between Donovan
and Defendarn and sought 1o observe Defendant Rogers” reaction to Donovan Derrek's questions
about the murder, despite the fact e was represanted by counse| and had exercised his
constitutional rights. EF 43:24-25; 44:1-12, The Defendant did nol know that he was goiog te
be vizsited by Donovan Derrek until his face came up on the video visitation screen. Prior to the
visitation, Defendant Fogers was not advised the subject matter or identity of the visitor, £

849,

CONCLUSIONS OF LAW
1. any eenclusions of law, if improperly denominated as such, shall be deemead a

finding of fact o that the tenor and effect of the court’s decision s maintained.

2. On April 25™ 2022, Defendant filed Defendant ‘s Motion fo Suppress

3 a Sacond Superseding Indictment was fied on Agril 28, 2032,
4|FPage
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Statemenis andior Fidea Teleconfevence with [onovan Derrek, Defendant has argued thet the
video teleconference with Donovan Derrek was “elicited from Delendant in violation of his
privilege agrinst self-inceimination and his right to counsel under the Fifth, Sixth and Fourteznth
Amendments to the United States Constitution snd Article V1, Sections T and 9 of the
Constitution of the State of South Dakots,” See Defendant's Motion to Suppross

Statements andior Video Teleconference with Danevan Derrek,

N The purposs of the Fifth Amendment right o counse] i to protect individuls
froen self-incrimination and assist in the custodial interrogation process. State v. Hoadley, 2002
SD 109, § 26 (eiting Stare v. Anderson, 200 5D 45,1 74). The Sixth Amerdmeni provides for
the right of counsel in criminal prosecution. fd. The right to counsel attaches only after judicial
proceedings begin. I (citing Siare v. Hamm, B9 3D 507, 51516 (3D 1975); Kirby v. Hiinois,
406 US 682, (19721},

4. The videoteped teleconference sought to be suppressed by Defendant, i.e. Stare s
Fxhibits | and 2, occurred after initiation of “adversary judicial crimingl procesdings™ against
Defendant Rogers. “{W]hile members of the Court have differed as 1o exisience of the right to
counsel in the contexts of some of the sbove cases, [a]ll of those cases have invalved points of
time at or after initistion of adversary judicial criminal procsedings = whether by way of formal
charge, preliminary hearing, indictment, information, or &raignment.” Harim, 89 3D a: 516
(citing Powell v. Afabarsa, 287 US 45 (1935); Kirby » filinais, 406 US 682 (1972}, The
recorded videoncenference between Donovan Derrek and Defendant occusred after he was
Indieted and the appoimment defense counsel. The recorded videoconference occurred &t a time
that lww enforcement unanimaously knew that Defendant was represented by counsel and

exercized his rights. EF 44:13-21; See also Indictment and Order for Courl Appointed Counsel.

5|Fage
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3. In AMassiah v IS, 377 LS 201, 206 (1964), the Supreme Court held that “the
petitioner was dented the basic protections of [Sixth Amendment] guaranice when there was
used apninst him a1 his trial evidence of his own incriminating words, which faderal agents had
deliberately elicited from him afier he had been indicled and in the absence of his counsel ™

B, In fitinpis v Perkins, the U8, Suprerne Court held that starements deliberataly
elicited by an undercover agent posing as the defendant's cellmate were admissible hecaunse there
is no coercion where the suspect does not know that he is gpeaking to & povernment sgent
Himois v, Perkins, 496 1S 202, 406 LIS 292 (1990). Minais v Perkins further explains thet
Massiah v, L5, 377 US 201 (1964) did not apply because the Sixth Amendment right 1o counsel
only applies once & suspect has been charged. [n Peridng, no charges had been filed and
“adversary judicial eriminal proceedings™ had not been initiated. [n the present case with
Defendant Rogers, charges had clearly been filed, and again, adversary judicial criminal
procesdings had been commenced relating wo the alleged murder. Defendant Rogers was
appoinied counsel on January 24%, 2022, and he was Indicted on Febouary 2% 2022, The at-
issue tebeconfersnce sought to be suppressed occurred on February 4%, 20232,

7. Law enforcement’s utilization of the Perkins technique mey only be used before
the suspects Sixth Amendment right to counse] attached. Here it is uncontroverted that the Sixth
Amendment right to counsel attached and law enforcement kiew the right attached. 19:16-25;
20:1-4; 44: 1321

8. Unlike Airanda, the Sixth Amendment right to counss] can be violated by covent
questioning, in or out of custody, UL w Henry, 447 LIS 265, 264 (1 980) heid: "Respondent’s
statements to the informant should not have bean admitted at trial. By intentionally creating a

situation likely to induce respondent to make incriminating statements without the sssistanee of
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counsel, the Government violaled respondent’s Sioth Amendment right to counsel.” Adain v
Muonlton expanded on Defendant’s Sixth Amendment rights, the Court further held that: “The
Sixnth Amendment guarantses the accused, at least efter the inltietion of formal charges, the right
to rely on counsel as o *medium’ between him and the State. Knowing exploitation by the Siate
of an opportunity to confront the accused without counsel being present is as much a breach of
the State’s cbligation nof to circumvent the right to the assistance of counss| as is the intentional
creation of such an opportunity.” Meaine v. Afoulron, 474 US 159, 160 (1985), The Court further
picies that the Mowlion decision held: *0nce the right to counsel has attached and been asserted,
the State must horor it. At the very l=ast, the prosecutor and police bave an affirmative
obligation not to act in a manner that eircumvents and thereby dilutes the protection afforded by
the right to counsel.” Citing Spano v New York, 350 US 315 (1950); Mussiak v. Unired Siafes,
ITTUS 201 {1964); Unived State v. Henry, 447 US 264 (1980).

o, Whether or ol Donovan Derek was working for the Government as an “official”
informant is imelevant. Prior to February 47 2022, Donovan Derrek advised law enforcement
multiple times of his intent 1o question Defendant about the alleged murder of Destiny Rogers.
EH 1225 13:1-14; 21:19-21,

0. Based upon Defendant's Exhibits A and B, as well as the testimony of the
witnesses, it is clear that Donovan Derrak was forbidden from visiting Defendant by onder af
Captain Little. An interoffice memorandimn wis sent to the entire Lawrence County Comections
Depariment forbidding Donovan Derrek from visiting Defendant. See Defendant s Exfubir 4.

11, Thea Spearfish Police Department desired to record and observe Defendant being

questionad by Donovan Derrek. EH 43:22-25; 44:1-15. Detective Schumacher called Captain

T|Page
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Little and requested that Donovan Derrek be allowed to visit Defendant and that the encounter be
recorded, EH 25:25; 26:1-13; 44:6-12.

12.  On January 29" 2022, the day after Detective Schumacher called Capeain Linls
on his personal phone, an updated interoffice memorandurm was sent to the entire Lawrence
Countly Corrections Depastment concerning Defendant. This memorandum expressly authorized
Donovan Derrek 1o visit Defendant bat it could only ocour 85 long as it was recorded . Ses
Exhibit B, EH 24:19-25; 25:1-8; 44:1-12. At this time, law enforcement knew that Defendant
Rogers was represented by counsel and exercised his rights. EA #4:13-21.

13,  Law Enforcement intentionally created a situation (allowing Derrek to speak with
Defendont) likely to indwee Delendant to makes incriminating statements withoot the assistance
of counsel. Law Enforcement engaged In a knowing exploitation of an opportunity 1o conlromnt
the accused without counsel being present in vinlation of longstanding United States Supreme
Court jurisprudence,

I4,  The reeord demonstrates, that “but for" law enforcement’s actions, this interaction
would have never occurred. The relevant portions of the record in this regard are below.
Detective Steve Hoflman Testimony:

Q So but for law enforcement going through the channels of making thar recorded visit
heppen, this would never have oecurred; correet?

Mr. Fitzgerald: I would object, Calls for him to speculate.
The Court: Orverruled.

A Without = [ guess, without somebody contacting him and allowing the visit, then he
wonldn ™t have knoam the visit was allowed,

Q {By Mr. Fohl, continuing):  ["m not sure | understond your answer, 5o you agree o
disagree that law enforcement was the only way this recorded visit was capable of

A With the information you have here, that's true. Comeet.

B|Page
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25:15-25

Captain Tavis Litle

Q

g 0 4O o o4 0

F=T =

o

Well, | want to just seek vour confirmation, Captaim Litthe, that thiz is what your wornds
state, “Donovan Derrek i3 not allowed to visit him, as he 15 & material witness inthis
case.” True or false?

Mr. Fitzgerald: I objset, Asked and answered.
The Cowrt; Orverruled,

Those aren't my words, That is what Sergeant Wetz wrote, Bu, yves, that is the
SUmmary.

(By Mr. Rohl, continuing)  The second exhibit there in front of you — Defendant’s
Exhibit B - this docwment interagency notes — expressly states that he must use 2 device
that Iz recordable. Do you see that?

1ds.

And vou would agres with me?

Yes,

Would you agree with me that law enforcement wanted 1o observe this intersction?

e

Would you agree with me that law enforcement wanted Donovan Derrek to go in, so they
could observe this interaction oecur?

I think 15 fair to say, yes.

And would you agree with me that law enforcement knew he had & lawyer ol that time?
Yez

And would you agree with me that law enforcement knew he had exercised his right 1o
remnain silent?

Yies.

And would you agree with ma that law enforcement — | asked you that - represented by
counsel?

Yes

9|Page
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Q And would you agree with me that it was under the authority of the Spearfish
investigators that this interaction was authorized to occur?

A That | can't answer.

Q They certainly played a role as far as what you testified to previously, though; right?
A I would believe they are aware and played 2 role, ves.

EHA3:16-25; 44:1-15; 45:1=1,

15, Under these specific circumsiances, this Court concludes that Law Enforcement in
this case breached its “affirmative obligation not 1o act in & manner that circumvyents and thereby
dilutes the protection afforded by the right o counsel.™ Citimg Spano v New Fork, 360 U3 315
(19597 Marsiah v, United States, 377 US 201 (1964); United Stare v. Heney, 447 US 264 (1980
The record clearly establishes that Defendant exercised his right to an attorney and that adverse
judicial proceedings on the murder charge had been initiated. Defendant’s Sixth Amendment
right to counsel had attached. The record further establishes that Donovan Derrels was denied
access ta visit Defendant as he was deemed & “materdsl winess™ by Caplain Litle and this was
communicated to the entive Lawrence County Comections Department. Exhibir 4. Three days
later, per law enforcement's directive, Me. Derrek was authorized visitation with the Defendant.
Exhikit 8.

6.  Knowing exploitation by the Stzie of an opporfunity to confront the accused
without counsel baing present iz as much g braach of the State's obligation not 10 circumvent the
right ta the ass:stance of counsel as is the intentional ereation of such an opportunity.” Maine v
Mowlron, 474 US 159, 160 (1985). In this instance, at & minimum Law Enforcement explomed

an oppartunity to confront the accused without counss] being present end thereby circumvensed

i0|Fage
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Defendant’s right 1o the assistonee of counszl in vielation ol the Constitution and the Supreme
Court's parisprodential mandates.
7. The Court concludes that Defendant's Motion to Suppress Statements and’or

Viden Teleconference with Donovan Derrek 15 GRANTED

Let an ORDER emer accordingly.
ORDER GRANTING DEFENDANT'S MOTION TO SUPPRESS STATEMENT
In accordanee with the foregoing Findings of Fact and Conclusions of law, which are
incorporated herein by this reference, IT 13 HEREBY:
ORDERED thet Defendant’s Motion is hereby GRANTED.

Dited this [HE day of Avgust, 2022 e

BY THE COD

By
Michatl W. Day
Prasiding Cireudt Court Jud ge

11|FPage
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BTATE OF BOUTH DAKOTA ) IN CIRCUIT COURT

(E5)
COUNTY OF LAWRENCE } FOURTH WDMCTAL CIRCUTT
SETATE OF SOUTH DAKOT A, ]
i JUCRI2Z2-HHHIS G
Plaintift, |
I DMEFENDANT'S BRIEF I'N SUPPORT
V. i OF DUE PROCESS VIODLATION
) IMSMISSAL — BHAINY VIOLATION
DREALU ROMGERS, ]
]
Drefemdant. i

COMES NOW, Drean Eogers, by and thuough bis attorney of record, Eobert J, BEohl, and

hrahy files this Defendant s Briel m Suppart of Tiee Process Piolamon — Brady Tiolatien
INTRODUCTION

The constitutional nght implicated by suppression of cxculpatory evidence is explaimed
m Srady v Mardand: e suppression by the prosceution of evidence faverable to an accusod
ppon requast violaes due process whers the evidence m material either 1o goilt o 1o pumnishment,
vrespective of the good taith or bad tarth of the prosecufion.” 373 LS. 83, 87 (19635 The
Buproms Court stated in Coliformio v, Drombetta, with respect (o the Due Process Clawse of the
Fourteeimby Amendment: “%We have long inlerpreted thes stzndard of faimess 1o reguine that
criminal defendants be alforded a meaningful opportunity to presend a complete defanse. To
safeguard that right, the Court has developed what might looscly be called the arca of
constituionally puaranieed access (o evidence,” 467 18 479, 485 (1984),

The nght Hrody desoribes detmitely apples to proseoutors and imposes upon them on
mhsolute disclosure duly. But Srady s protections also extend to setions of other lnw
enforcement officers such as investigating officers. However, an investigating officer™s failure 1o

preserve evidence potentially wselul to the accused or thewr failure to disclose such evidence does
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nol constitute a denial of due process in the gheenee of bad faith, Pillavara v, A TRoir, 368
F.3d, 980(8" Cir, 20044,
RELEVANT FACTS

For purposes of the relevant facts section in this brief, Defendant incorporates by record
the followmg: (13 Findings of Fact and Cowclisions of Law ve; Motion to Snppresy Btatenrernt
andor Video Teleconierence with Donovan Derrvek [on the record fnding of intentional 61
Amendment violation — bad Taith), (2 Mensrandim of Dacizion o the Stale s Monion for and
i Limiiwe of Third Porty Perpetrator Evidence, (31 tnal testimony of all relevant witnesses
{Agent HotTiman, Detective Savics), and (4) Defendant further incorporates by refercnes into this
record gach and every fact elicited through testimvony at tnial relating to these particular issues,
Le (a) Brady Vielation — suppression of exculpatory information; and (b) law enforcement’s
admitted violation of SDCL § 23 A-37-12 (both scized phones from the Derck residence)’.

Tnlike many criminal cazaz, the defense of Mr Ropers requirad acmal disclosire 1o the
Crovernment, Le. Noffce of Thrrd Parn-Perpeirator Evidence, Defendant comphed watls all
motiee regquircments. The Government has Enown exactly whal defonse Mr. Ropgors was lodgimg
against the Govermment's accusations for at least a vear. The Defendant named Donovan Derek
a8 the third-party perpetrator in this case. This issue was litigated as the Government endeavorad
b ke the defense From the jury — the Government’s argument was unsuceessiul,

Om Trial Day 4 — Thursday, November 30", 2023, Detective Savies wae called 1o the
stand by the prosccution. Defense counsel noticed Delective Bavles hod what appeared to bz a

reporl with him. This eass hes been highly Hugated. and all non=cvideniiary mations md

! Agent HotTmen adso noknoswledipsd during the sial that S0CL § 26-84-3 wes nol adhersd 1o, as he wisa
mordobery rponer. On re-direes, the Lowrenee Cownty Stote” s Atomey led Datective Hoffmon to oekmew ledgs
that b ded mot “mbenticenily ™ fal v make the report
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suhsequent orders mandate that exculpatory evidence and reporis be disclosed. Upon
guzstioning of Detective Bayvles, il wos learned that 53 pages of dscovery regarding Donovan
Dierek s apprehension was not provided. Defense counsel examined Dietective Sayles on the
record in and out of the presence of the jurv. Detective Saylas stated that he expressly advized
the prosecution that he would “brimg his repon ™ or something to that effect.

Incorporated by referenos inte this stlonsent of Dets 15 the 33 poges of discovery which
had not been disclosed. Donovan Derek & referred to as the “murder suspect”™ and Direau Bogars
s referred to as the “witpe=s" md “BP", Le., Beporting Party, Dosovan Derek is relerred fo as
the suspect of the Dieatiny Rogers murder by 21 different responding officors. OF greater note,
lead agent Steve Hoffman suthors an email to Tony Harrison on January 229 2022, The email
was xent by lead agent Hoffman at 4:30 AM. This email would have occurred after several
Dreau Bogers interviews had taken ploce. Drean Rogers 15 referred to by lead agent Hoffman as
the “RPF” and Donovan Derrek is refarmed 1o a8 the “suspect”™

The only responding ofticer listed on the State's Witness List was Detective Chad Sayles.
Mr. Havala provided dofense counsel with an email by and betweom Agent Cody Lineberger and
Roben Haivala, See aitached, Mothing indicaes thar Dedective Bavles or anvene else involved
from SET authored a repor.

At this poind, this cesc has involved infentional 6" Amendment violations by invelved
law enforeement, two admined violatons of SDCL 8 Z3A37-15, and now a failure 1o discloss
exculpptory evidence. The case should be dismissed,

ARGUMENT/LAW
|- Brady Vielation — Withholding Exeulpotary Trjormar on

Had this infomyation been disclosed, defense counsel would have presented a different
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epse 1o the jury — one in which the Spearfish Police Departrment agreed with Deeau Ropgers and
that Fact 15 cortoborated by their respomse md actions mhen, SRT was hiefed on Donovan
Dierak by information relaved 1o SRT by lead agent Hoffinan. This information is memorialized
within the contents of the reports received teday — only after defense counsel’s examination of
Detective Chad Savles, The sew discovery would have never been disclosed Sut for defense
cotmsel s exammaton of Detecuve Savles. Had the informanien been dizelosed, all the 5RT
officers would kave been subpoenasd 1o discuss the information that they were provided with
prior to their apprebension of Dosovan Derek — infonmation which originated with lead agent
Hoffman,

Mothing within the contents of the disclosed dizcovery indicates in any way that reports
of SRT should or did exist. The timeline of law enforcement’™s actions and its devision-making
provess eontained within this information 15 material as it shows that low enforecment both
befieved Dreau BEopers, and that law enforcement believed Donovan Derek was both capable of
committing the crume and dangerous. According to the attached discovery, SET was authonzed
o utilze kess Letbal exoct reunds (o prevent Donovan Derek from gomg back e his residenes
after he exited, See aftached,

2. Arnizong v Yoeng blood and O aliforaia v Trombelia

[y 5oy, Brady and its progeny address exculpatory ovidence still in the governmeont”s
possession while Arizona v Founoblood, 358 US 51 (1988 and Califernio . Tromberra, 467 U8
479 (1984) govern coses in wiinch the govermment ne longer possesses the dispufed evidence.
Accordmgly, afier soncluding thot there has been o violation of Formehlaod, the doaision 1o
either suppress the government s secondary evidence deseribing the destroved material or to

dismizs the indictiment turns on the prejudice that resulied to the defendant at trial. Coifornia v
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Fromberra, 467 ULS, 479, 487 (1984}

“Ulnder the two-prong Drowletio test, the govamment vielates & defendant’s right 1o due
process when! (171 destrovs cvidence whose exculpatory significance is apparent before
destruction; and (2) the defendant remaing unable to obtain comparable evidence by other
reasonably wvailable means.” Tramberta, 467 U5, at 489 The govenmument commits 4
constiuenal vielation when it destrons evidence that might be cxpected o play & sigmifieant
role ina suspect’s defense. Tromiborte, 467 LS af 488-89. A definmion utilized by Cowrls across
the country o ascertain whether the evidence was expected to plav a “significamt role™ 1= whether
the Jost evidence could prove the defendant’s innoccnes. T this case, the question is, conld the
Dopovan Derrek cellphone alone prove the defendant’™s innocence. The answer to that question
 ves. See Aoffinee Testimon). The Donovan Derck cellphone was expected to play a
significant role m Dreouw Bogers' defensc, and it could not hove beon more apparent. That fact 15
also demonzirated m the newly recaived discoverv. See amachad, RCPIY Allen Nelson
(suspects vehicle outside the tranler house and his phone was pinging i the area ™)

[ fact. Detective Fox eommuinioated 1o Dreaw Eogors during hos seeond interveew that
Dopovan Drerek’s phone was going @ be downloaded {evidence received in triall

[k He was there. He shot mw tecking wite. He fucking shot her.

AF T|1r.-.‘=jr'n.= —they're domng a download of the phones right nosw, They 're

going o,

DR Perfect

Becanse the Donovan Dierrek cellphane alone conld provee the defendant™s innocence, the
lozs of the cellphone renders the Defendant s tial unfar and violatos s due-proeoss mghils,
There &= no altermative other than dismissal which serves as the only remedy for the violation,

Whether law entorcemsent’s destraction of the evadence was intenticial or unintentional, Le. bad
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Caith, 15 irrelevant because the destroved evidence had such a siamificant bearimng on the outcome
ol thie case

Iin the cvent a bad faith showing is required, that standard has been met. This is why
defense counsel haz included the Court decizion with respect to the 6% Amendment Violation.
There s a bad fanh finding on the record by law enborcement in this cac. o addition, there =
now 1 Brody Violatzon, a Due Process Violation, and two violations of 8DCL § 23A-37-13°
This case has reached the level of sufficiently outrgeous Government conduet mandating
dismmissal of the Indictment Defendant ineorporates by reference in support of this argument
ILE v Chapign, 524 F.3d 1073

A court may dismiss an indictment under ite supervisory powers onby when the
delenelant sullers “subslmbal prejudice,™ Dinfied Slodes v, Jucoly, B35 F 2d 533,
655 (0" Cir. 1988), and where “no lesser remedial action s available,” {citation
aified ) The government has only proposed a single lesser remedy, the mistrial
declaration itselfl which 1t imsists 15 an adequate sanetion for the discovery
violations. The district count considered and properly rejected thal argument,
becauge the msmnal remedy would advantag: the governmanm, probably allowing
il o salvage whal the district coun viewed as a porrly conducted prosecution

The court Wentitied mynad weaknesses in the sovernment 's presemdation during
the three-week trial.

The prosecuior hus a “swom duly ... b assure thal the delendomt has 2 lair md
impartial trial,” and his "interest in 8 particular case is not necessarily bo win, but
iepahin Justice " W Marfona Sslonds v Bowde, 236 F 3d T0R3, HIFF}[_EI“‘ Cor, 2000 p,
[ this casc the district court was clearly troubled by the govermment's conduct
and its failure 1o own up to it actions, We are similacly troubled, both by the
AUSA = actions ot tial and by the government’™s lack of contrition on appeal.
The govermment allomeys who appeared in the original ATS A slead on the
critical day of the hearing on the motion to dismiss the indwctment told the fral
coart that they “tonk this matter extremely senioushy™” and conceded that the
govemmenl mads & “very serious mistoke m terma of [i1s] dscovery obligations, ™
Before us. however. these smme attormeys have attempted 10 minimire the exten
of the prosecutorial misconduct, completely disregarding the AUSA s repeated
misTepresenbibions W Le coun snd e fature o obiwn wnd prepare many of the

< Dieteetive Holtmon ackrow ledged on erosa-seinmimation that he received ibe [CAC repons, prios to desmoving the
ar-isas ol phone, whick cipresaly states po phone downiload oecerrad,
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critical decuments vnil ofTer the fral was underway,
“Bewuse e district court Jdid 1o clearty err m fiasding that the govermmnent recklessly violated
its discovery ohligations and made flagrant misrepresentations to the court, we hold that the
dismizzal was not an sbuse of diecretion.” U8 v. Chapman, 524 F.3d 1073, 1086 (91 Cir. 20081
Lead Agent Hoffman's silemee on his email 1o Tony Hamisom — winc comtradicts his. trial
festimany — 1% vol mather cxampie of the Government s disregard Tor justice and disregard of it
duty 1o disclose exoul patory evidenoe.
Dested this 30" day of November 2023,
S Hahert T Baki
Robert J. Bohl, Tral Lawver
IH2 W, Main Streat, Surte 4
Rapid Cily, 8D 37702

{605) 5197750
Iﬂl." m.-EE' Ecl E':"ﬂl o

CERTIFICATE OF SERVICE

[ hereby canify that on Movember 30", 2023, [ served a true and cormect copy of the
DEFENDANT'S BRIEF IN SUPPORT OF DUE PROCESS VIOLATION DISMISSAL -

BRAINY VIOLATION by electronic filing on the following individual

Bobert A [laivala Uirends Harvey

Eoben. Hauvalacistate =d. us bharvevietlawrence sd.us
s* Rohert ] Robl
Hobert ). Hohl
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STATE OF SOUTH DAKOTA ] IN CIRCUIT COURT

185
COUNTY OF LAWRENCE ] FOURTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, ]
] SCRI22-INHMIRG
Plantift. i
1 DEFENDANT'S BRIEF IN SUPPORT
VE. i OF DUE PROCESS VIOLATION
1 DISMISSAL — BRADY VIOLATION
DREATU ROGERS, ]
)
Detendant. ]

COMES NOW, Dreau Rogers, by and through his attomey of record. Robert 1. Rohl. and

hereby files this Defendant's Brief in Support of Due Process Vielation — Brady Tielation.
INTRODUCTION

The constitutional right inplicated by suppression of exculpatory evidence 15 explained
i Brady v. Maryland: “the suppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence is matenal either to guilt or to punishment,
irespective of the good faith or bad faith of the prosecution.™ 373 1.8, 83, 87 (1963). The
Supreme Cowrt stated in California v, Trombetra, with respect to the Due Process Clause of the
Fourteenth Amendment: “We have long interpreted this standard of faimess o require that
eriminal defendants be afforded a meaningful opportunity to present a complete detense. To
safeguard that right, the Court has developed what might loosely be called the area of
constitutionally guaranteed access o evidence.” 467 US 479, 485 (1984

The right Brady describes definttely applies to prosecutors and imposes upon them an
absolute disclosure duty. But Brady s protections also extend 1o actions of other law
enforcement officers such as investigating officers, However, an investigating officer’s failure to

preserve evidence potentiallv nzeful to the accused or their failure to disclose such evidence does
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not constitute a denial of due process in the ghsence of bad faith. Fillasana v. Whillait, 3638
F.3d, 980 (8" Cir, 2004).
REELEVANT FACTS

For purposes of the relevant facts section in this brief, Defendant mcorporates by record
the following: { 1) Findings of Fact and Conclusions of Law re: Mation to Sappress Statement
and'or Video Teleconference with Donovan Derrek (on the record finding of intentional 6%
Amendment violation — bad fath), (2) Memorandum of Decision on the Siate s Mation for and
in Limine of Third Party Perpetrator Evidence: (3) tnal testimony of all relevant witnesses
{ Agent Hoffman; Detective Sayles); and (4) Defendant further incorporates by reference into this
record each and every tact elicited through testimony at trial relating to these particular ssues,
i.e. (a) Brady Violation — suppression of exculpatory information: and {b) law enforcement’s
admitted violation of SDCL § 23A-37-13 (both seized phones from the Derek residence )’

Unlike many criminal cases, the defense of Mr. Rogers required actual disclosure to the
Covernment. 1.e. Motice of Third Pargy-Ferpetrator Evidence. Defendant complied with all
notice requirements.  The Government has known exactly what defense Mr, Rogers was lodging
against the Government™s accusations for ai least a yvear. The Defendant named Donovan Derek
as the third-party perpetrator in this case. This issue was litigated as the Govermment endeavored
to keep the defense from the jury — the Government's argument was unsuccessul.

On Trial Day 4 — Thursday, November 30", 2023, Detective Sayles was called to the
stand by the prosecution.  Defense comsel noticed Detective Sayles had what appeared 1o be a

report with him. This case has been highly litigated, and all non-evidentiary motions and

1 Agent HofTman also scknowledged during the trial thet SDOL & 26-824=3 was oot adhered so, ashe wasa
mandatory reporter. Onore-direct, the Lawrence County State’s Atiomey led Detective Hoffman to acknowledas
that he did not “ntemtionally™ fwil 10 make the report
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subsequent orders mandate that exculpatory evidence and reports be disclosed. Upon
questioming of Detective Savles, it was leamed that 53 pages of discovery regarding Donovan
Dierek s apprehension was not provided. Defense counse] examined Detective Sayles on the
record in and out of the presence of the jury, Detective Sayles stated that he expressly advised
the prosecution that he would “brang his report” or something to that effect.

Incorperated by reference mto thie statement of facts is the 53 pages of discovery which
had not been disclosed. Donovan Derek is referred to as the “murder suspect™ and Dreau Rogers
15 referred to as the “witness™ and “RP", 1.e., Reporting Parly. Donovan Derck 15 referred to as
the suspect of the Destiny Rogers murder by 21 different responding officers. OF greater note,
lead agemt Steve Hoffman authors an email to Tony Harrison on January 22" 2022, The email
was senl by lead agert Hoffman a0 4:30 AM. This email would have occurred after several
Drean Rogers mterviews had taken place. Dreau Rogers is referred to by lead agent Hoffman as
the “RP"” and Ponovan Derrek 15 referred o as the “suspect™.

The only responding officer listed on the State’s Witness List was Detective Chad Savles.
Mr. Haivala provided defense counsel with an email by and hetween Agent Cody Lincherger and
Roebert Haivala, See aifached. Nothing indicates that Detective Sayles or anyone else involved
from SRT authored a repodt.

At this point, this case has involved intentional 6" Amendment violations by involved
law enforcement, two admitted violations of SDCL § 23A-37-15. and now a failure to disclose
exculpatory evidence. The case should be dismissed.

ARGUMENT/LAW
1- Brady Fiolation — Withhelding Exculpatory fnformation

Had this imbormation been disclosed, defense counsel would have presented a different
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case 1o the jury — one in which the Spearfish Police Depariment agreed with Dreau Rogers and
that fact 15 corroborated by thair response and actions taken, SRT was briefed on Donovan
Derek by information relayed to SRT by lead agent Hoffinan.  This mformation is memorialized
within the contents of the reports received today — only after defense counsel’s examination of
Detective Chad Sayles. The new discovery would have never been disclosed but for defense
counsel s examination of Detective Savies. Had the information been disclosed, all the SRT
officers would have been subpoenaed to discuss the mformation that they were provided with
prior to themr apprehension of Donovan Derck — information which onginated with lead agent
Hoffiman.

Nothing within the contents of the disclosed discovery indicates in any way that reports
of SET should or did exist. The timeline of law enforcement s actions and 1% decision-making
process contanted within this information is material as it shows that law enforcement both
believed Diean Rogers, and that law enforcement believed Donovan Derek was both capable of
committing the erome and dangerons. Accordmg 1o the attached discovery, SR'T was authorized
to utilize less lethal exact rounds to prevent Donovan Derck from going back into his residence
after he exited. See aitached.

2« Arizona v. Founghlood and California v. Trombetta

Inn s, Brady and its progeny address exculpatory evidence still in the government's
possession while Arizona v Founghiood, 488 US 51 (1988) and Califorma v. Trombeita, 467 US
A7T9 (1984) govern cases in which the government no longer possesses the disputed evidence.
Accordmegly. after concluding that there has been a violation of Founghloed, the decizion to
either suppress the government s secondary evidence describing the destroyved material or to

dismiss the indictment tums on the prejudice that resulted to the defendant at trial.  California v
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Prombefia, 467 115, 479 487 (1984).

“Under the two-prong Trombetta test, the government violates a defendant’s right to due
process when: (1)1t destrovs evidence whose exculpatory sigmticance 15 apparent before
destruction; and (2) the defendant remains unable to obiain comparable evidence by other
reasonably avalable means.™ Trombetra, 467 115, ot 489 The govemment commits a
constitutional vielation when it destroys evidence that might be 2xpected to play a significant
role in a suspect's defense. Tromberta, 467 LS at 488-89. A definition wtilized by Courts across
the country 1o ascerian whether the evidence was cxpected to play a “sigmficant role™ 1= whether
the lost evidence could prove the defendant’s innocence. In this case, the question is, could the
Donovan Derrek cellphone alone prove the defendant’s innocence. The answer to that question
15 yes. See Hoffman Testimony. The Donovan Derek cellphone was expected 1o play a
significant role in Dreau Rogers”™ defense, and it could not have been more apparent, That fact is
also demenstrated i the newly received discovery, Seée aftached, RCPD Allen Nelson
i “suspects vehicle omside the tradler house and his phone was pinging in the area™).

In fact, Detective Fox commumicated to Dreau Kogers during his second inferview that
Donovan Derek’s phone was goang o be downloaded { evidence received in trial):

DR He was there. He shot my fucking wife. He fucking shot her.

SF  They're —they're doing a download of the phones right now. They're

aoing 1o

DR Perfect.

Because the Donovan Derrek cellphone alone could prove the defendant’s innocence, the
loss of the cellphone renders the Defendant s trial untair and violates his due-process rights.

There 15 no alternative other than dismissal which serves as the enly remedy for the violation.

Whether law enforcement s destruction of the evidence was mientional or unintentional, 1.e. bad
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faith, is irrelevant because the destroved evidence had such a significant bearing on the outcome
of the case.

In the event a bad faith showing is required. that standard has been met. This is why
defense counsel has included the Court decision with respect to the 6 Amendment Violation.
There is a bad Fath finding on the record by law enforcement m this cae. In addition, there 14
now a Brady Violation, a Due Process Violation, and two violations of SDCL § 23A-37-157,
This case has reached the level of sufficiently outrageous Government conduct mandating
dismussal of the Indictment. Defendant mcorporates by reference in support of this argimeni
LS. v Chapman, 524 F.3d 1073:

Accourt may dismiss an indictment under its supervisory powers only when the
defendant suffers “substantial prejudice.” United Stares v. Jacobs, 855 F.2d 651,
6355 (9" Cir. 1988). and where “no lesser remedial action is available.” {citation
omitted). The governmaent has only proposed a single lesser remedy, the mistrial
declaration itself, which 11 msists is an adequate sanction for the discovery
violations, The district court considerad mnd properly rejected that argument,
because the mistral remedy would advantage the government. probably allowmng
it to salvage what the district court viewed as a porrly conducted prosecution.

The court identified myriad weaknesses in the government s presentation during
the three-week trial.

7

The prosecutor has a “sworn duty ... to assure that the defendant has a fair and
impartial trial,” and his “interest in a particular case 15 not necessarily to win, but
to do justice.” N Marigna Islands v. Bowie, 236 F.3d 1083, 1089(9™ Cir. 2001).
In this case the district court was clearly troubled by the government’s conduct
and its Failure to own up to is actions. We are similarly troubled, both by the
AUSAs actions at trial and by the government s lack of contrition on appeal.
The government attorneys who appeared in the original AUSA s stead on the
critical day of the hearmng on the motion toe dismiss the mdictment told the trial
court that they “took this matier extremelv serously”™ and conceded that the
government made a “very serioils mistake in terms of [its] discovery obligations.”
Before us. however, these same attornevs have attempted to minimize the extent
of the prosccutonial misconduct, completely disregarding the AUSA's repeated
misrepresentations to the court and the failure to obtam and prepare many of the

2 Digtestive Hotfman scknowledzed on cross-examinztion that he receved the ITAC report, prior to destroving the
at-issue cell phone, which exgressly states no phone download cccumred
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eritical documents until affer the traal was underway.
“Because the district court did not clearly err in finding that the government recklessly violated
its discovery obligations and made flagrant misrepresentations to the court, we hold that the
dismissal was not an abuse of diseretion.” I8 v Chapman, 524 F3d 1073, 1086 (9% Cir. 2008).
Lead Agent Hotfman's silence on his email to Tony Harrison — which contradicts his trial
testimony — is vel another example of the Governiment's disregard for justice and disregard of its
duty to disclose exculpatory evidence,
Dated this 30" dav of November 2023,
{3' Roberf J. Rohl
Robert J. BEohl, Tral Lawwver
2902 W, Main Street. Suile 4
Rapid City. 8D 57702

(6%} $19-7750)
robert@ 6035 lesal com

LERTIFICATE OF SERVICE

I hereby centify that on November 307, 2023, 1 served a true and correct copy of the
DEFENDANT™S BRIEF IN SUPPORT OF DUE PROCESS VIOLATION DISMISSAL —
BRADY VIOLATION by electromic filing on the following mdiadual:

Robert A. Haivala Hrenda Harvey
Robert. Haivalag@state. sd us bharveyig lawrence.sd.us

fa Robert O @h!
Rabhert I Eahl
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STATE OF SOUTH DARKOTA 1 IN CIRCUIT COURT

188
COUNTY OF LAWRENCE i FOURTH JUDCTAL CIRCUITT
STATE OF SOUTH DARKOTA, 1
) O RIZZ-(HHHIRG
Plaintiff, )
) MOTION TO COMPEL DISCOVERY
e ] RELATING TO DIGITAL EVIDENCE
) AND REPORTS
DREALU ROGERS, i
]
Detendant. ]

COMES NOW DEFENDANT, by and through his attorney of record, Robert I Rohl, and
herehy moves this Court to Compel Discovery Relating to Digital Evidence and Reports. The
proper standard for ruling on a discovery motion is whether the information sought is “relevant
1o the subject matter mvolved in the pending action .. 8DCL 13-2-26(b)( 1) A party, upon
reasonable notice to other parties and all persons affected therehy, mav apply for an order
compelling discovery ... the motion must include a certification that the movant has in good
faith conferred or attempled to confer with the person or party failing to make the discovery m an
effort to seoure the information or material without court action.” 8DCL § 13-6-37a).

Defendant has attempted to obtain the discovery informally on multiple occasions and the
attempis are aftached to the Motion as evidence of sand “certibication of good tarth.™

All of the evidence requested in this Motion is expressly referenced by law enforcement
reports and/or search warrants as both “existing” and having "relevance™ to the allegations
relating to this case. The relevant law enforcement reports evidencing the existence of the
requested discovery were attached and provided to the State in prior comrespondence. See

altached 12-1-22 Discovery Requesi. marked as Exhibit A

Filed: 12/27/2022 2:35 PM CST Lawrence County, South Dakota 40CRI22-000086
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DISCOVERY REQUESTED

1- Donovan Derel’s *“New™ Phone.

Accordmg to law enforcement reports, “One June 28" 2022, 1 conducted an exam of a TCL
smart phone belonging to Donovan Derek ... The exam produced an extraction report. The
report and supporting dala were saved to a target storage device.” See Exhibit A, Bates 405,
d43-44, There has been no report produced and more importanily, the data utilized to produce
the report has not been provided, Time i2 of the essence and this data needs to be reviewed by
Defendant’s expernt wilness with sutficient time prior to tnal. Defendant is legally entitled to
mmedhate disclosure of thas informaton.

.

According to law enforcement reports, ©1 received a response from Google wath Destiny's
Gioogle drive information. | requested that Samantha Rosenau turn the zip files in to a Cellebrite
Read Report. Once it was completed, | placed the files onto the case hard drive along with the
original zap Hles” Exlubit A Bate 4035, There has been no report produced and more
umportantly, the data utilized to produce the report has not been provided. Time is of the essence
and this data needs to be reviewed by Defendant’s expert witness with sufficient time prior to
trial. The Court needs to compel immediate disclosure of this information.

According to law enforcement reports, “1 received the result of Destiny™s iCloud account
... The iCloud files were taken to ICAC in Rapid City. and on 7-25-22 Detective Almeida used
Axiom 1o make a portable file for the files. 1received a copy of the portable files and will
provide them to the LCSA on 7-28-22 for their review. ©have attached the ICAC Examination
Report to this cage,” Bate 405, There has been no report produced and more importantly, the

data utilized to produce the report has not been provided. Time 15 of the essence and this data

Filed: 12/27/2022 2:35 PM CST Lawrence County, South Dakota 40CRI2Z2-000086
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needs to be reviewad by Defendant s expert witness with sutficient time prior to trial.  Defendan
is legally entitled to immediate disclosure of this information,

3 Data obtained from 2020 phone extractions,

Acconding 1o law enforcement reports. “1 learned in 2020, Sergeant Rosenau completed a
phone extraction of a previous phone belonging to Destiny and at that time she was using the
password 2020 . .. Thad learned that the cellphone extraction from Destiny's phone in 2020 had
recordings of Destiny and Dreaw on them, There had also been a phone extraction completed on
Direau’s cellphone at that poimt.  The phone extraction had a large number of messages between
Dreau ind Destiny.™ Extubit A, Bate 405, This information s behieved to contam some of the
basis for the 1o be noticed state’s 404b) evidence. Tt is necessary that Defendant get all the
mformation to ensure it 15 property contexed, amongst other ssues all related to faimess and the
ability to observe the staie’s evidence sought 1o be used agamst him at this trnial. There have
been no reports produced and more importantly, the data wtilized to produce the reports has not
been provided. Time is of the essence and this data needs to be reviewed by Defendant’s expert
witness with sufficient time prior to trial. Defendant is legally entitled 1o immediate disclosure
of this information,

4 Verizon Pen Register & Trap and Trace (PRIT) velated to Donovan Derek phone
number (605)562-3874 & (6054156332,

Acconding 1o law enforcement reports, “1 applied tor and was granted a pen register and/or
trap and trace (PRTT) and a cell site location information search warrant for Dionovan’s
cellphone (6(051569-3874, The search warrant was granted by the Homorable Tudge Callahan.
The search warrant was served 1o Donovan’s cellphone service provider, and 1 began Lo receive
estimated tower locations of Donovan’s cellphone. 1 responded to Donovan’s residence, located

at 362 Evans Lane in Spearfish, South Dakote. While on seene 1 received an updaed location

Filed: 12/27/2022 2:35 PMCST Lawrence County, South Dakota 40CRI22-000086
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showing Donovan’s cellphone was near his residence, 1 also received information showing
Donovan was communicating via text message with phone number (605¥15-6332, Through law
enforcement records. the phone number was listed to Alan Reddy.” Exlubit A, Bates 19, 21,

Drefendant 1= requesting all mformation in law enforcement’s possession relatmg to the
Venizon Pen Register & Trap and Trace, i1.¢., a complete retum of all information provided in the
exact smme format as received from Verzon with any and all accompanying documentation.
Time is of the essence and this data needs to be reviewed by Defendant’s expert witness with
sufficient time prior to tnal, Defendant 1= legally entitled to inimediate disclosure of this
information.

5 Vericon Reconds relating to Dreau Rogers, Destiny Rogers, Donovan Derel:

On Tmuary 23, 2022, a search warrant was apphed for by law enforvement and granted by
Judge Callahan. Exhibi A, Bates 235-263, 469, According to law enforcement reports. “On 1-
232022, 1 applicd for and was granted a search warrant for Donovan’s, Destiny s, and Dreau’s
call detail records (CDR) through Venzon by the Honorable Judge Callahan. On 2-27-2022, |
received the data from Verizon. In the data, I received the International Mobile Equipment
Identify (IMEL numbers for Donavan™s and Dreau’s phones. On 2-18-2022, | applied for and
was oranted a search warrant for the IMET location data through Google, TLC by the Honorable
Judge Callahan. All data received from Verizon and Google, 1LLC were given to Division of
Crminal Investigation (DCT) analysts for processing.” Exhibit A, Bates 22, To date, none of the
information law enforcement received from Verizon refative to these phone numbers has been
provided

Defendant requests all data received from Verizon and Google that was given to law

enforcement. This includes all subseriber information. CDR. Stored Text Messages, Stored Cell

Filed: 12/27/2022 2:3% PM CST Lawrence County, South Dakota 40CRI22-000086
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Site Locations, and all other data received. All reports created or generated as well as the digital
data {in the form it was received by law enforcement) needs to be provided to Defendant. Time is
of the essence and this data needs 1o be reviewed by Defendant™s expert witness with sufficient
tome pror to tral. Defendant 15 legally entitled to immediate disclosure of this mformation.
CONCLUSION
This Metion to Compel should be granted in its entirety.  Defendant has attempted
multiple times to recover the relevant and discoverable information which iz the subject matter of
this Motion. Defendant s first informal request for much of this imformation dates back to June
217, 2022, Defendant certifies that he has attempted m good fath to resolve this matter without
Court intervention and a copy of the most recent commespondence indicating the same 15 attached.
To aid the State, Debendant even attached all reports directly ¢videncing the information’s
existence and o help identify the proper law enforcement personne] for its retrieval. Given the
approaching trial date and the necessity of Defendant’s expert to thoroughly review the
volumimous discoverable information stll outstanding, a Court Order should enter compelling
immediate disclosure of all this mformation in possession of law enforcement.
Dated this 27% day of December 2022,

(5 Rohert J. Rohi

Robert I. Rohl, Trial Lawyer

Artorney for Defendani

2902 West Main Street, Suite 4

Rapid City, SD 57702

(605) 519-7750
roberiit0lesal com

Filed: 12/27/2022 2:36 PM CST Lawrence County, South Dakota 40CRI22-000086
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CERTIFICATE OF SERVICE

| hereby certify that on December 27, 2022, [ served a true and comrect copy of the
Martion to Compel Discovery Relating to Digiral Evidence and Reporis by electromic filing on
the following individual:

Lawrence County State’s Attemmey (Oihice

ifiter@luersncs sl e ore

ix Robery I, Rahl
Robert 1. Rohl, Trial Lawyer
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STATE OF 30OUTH DAKOTA } IN CIRCUIT COURT

} 58
COUMTY OF LAWRENCE ] FOURTH JUDICIAL CIRCUTT
STATE OF SOTTTH DARKOT A, i
) JOCRIEZ- MG
Plaintift, )
)] DEFENDANTS BRIEF IN 5UPPORT
Vi, i OF SPOLIATHN INSTRUCTION
] ANDY N T ALTERMNATIVE STATE
INREAT RO FEHRS, i P AEPHTER INSTRUCTION
I
Deefendamn, i

COMES NOW, Defendant Bogers, by and through his atfomey of record, Robent ], Eoll,
and herehy files thag Defendiont s Brglin Support Spoliciion Tnsivietion, and g the Allernative
Etata v, Sephiar nereelon.

INTRODUCTION/APPLICABLE LAW

For purposcs of the applicahle law section, the Defendant incorporates by reference the
entire statement of law az set forth by the South Dakota Supreme Cowrt in Siafe v Zepfuer, 2000
SD 54

The Duie Frocess Chuese of the Fourieenth Amendment imposes upan states the
requirenient to ensure that “eriminal prosecutions ... compor with prevailing notions of
fundamental fairmess.” diore v. Zephier, 2020 BD 540 20 Implicit in this standard iz the
necessity that “orimenal defendents be afforded a menningful opportunity to present a complete
defense,” fd (eitations omimed ), “The resubling body of decisional Low from the United States
Supreme Court and this Court exist under a fopical headmg thaf “mught loosely be called the orea
of constitutionally guarantéed access to evidence ™ /d (citations omited).

Whenever potentially excalpatory evidence ia permanenthy logt, 1.2, Donovan Derreks

cellphone, the courts face the treacherous task of divining the import of materials whose contenns
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are unknown md, very often, disputed. Zephier, 2020 ST at ¥ 22, “Whatever duty the
Constitution inposes on the Stafes o preserve evidence, that dury must be hmmed o evidence
that might he expected 1o play a significant robe in the suspect’s defense, To meel this standard
of constitutsonal matersality .. . evidence must both pozzess an exculpatory value that was
apyrarcit befors the evidence was destroved and be of such 2 natere that the defendant would be
nneble to obam compareble evidence by other reasonably available means.” Fephicr, 2020 80
al 1) 23 jeiateons omified ¥, fafer ofeo To gl Testimeon,

I nondisclosure cases (which this 1= not), 3 court can simply grant the defendas 2 new
trial at which time the previonsly suppressed evidence may be introduced. Store v [ yerla, 424
N.W.2d DOR, 910-11. Bat, when evidence has baen destroved in violation of the Constitution,
the couwrt must choose between barring further prosecution or suppressing the State’s most
probative evidence. Zephusr, 2020 51 at Y 22 {citations comtted ). Tn this case, the Defendant
wis umable 1o regquest suppression, as there % no evidence 1o reguest suppression of that 18 even
tangentmlly related. The call detail records of Donovan Derck highliglted the value of ihe actual
plione and contained an exculpatory vafue Gor Direan Rogers — [or that resson suppression wis
not requested.

[ Bowith Dakota, our Legislature has enacted statutory standards which expresslv govern
law enforcement’s obligotion 1o preserve evidence, See SDCL §23A-37-14 and 5DCL 23A-37-
L3

SDECL § 23A-37-14, stwdes in relevent part:

Propery .. seized or confiscatad by low enforcement personnel, ostensihly for

use a5 evidence in a criminal prosecution shall be preserved. maintained. or stored

at the expense of the county where the criminal offense accurred,

Howewver, before releasing evidence to its owner, ST & 23A-37-15 requires law

Filed: 12/3/2023 1:58 PM CST Lawrence County, South Dakota 40CRI22-000086
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enforcement officers (o nolify the defendani:

Befoae any property s refurmed 1o the owper pursnant 10 § 23A-37-14, the Law

enforcement personnel m possession of the property hall notify the defendant

that the property will be retumed 1o the ovwner. Tlpon a mation made by the

defandant and upon zood cause shown that the property contams exoulpafory

evidence of the defendant’s innocence, the court may order the law enforcement

persormel in posgesaion of the property ot o release it the owner,

The Soarth Dakota Supreme Court aoes on fo axplam that iof haz mever held thai a volation
of SDCL 23 A-37-135 reffexively leads toa due process violation with the sanclion of exclusion of
anew trial. Sepidar, 2020 51y Y 29, “Instead, we have apphied the Supreme Coun™s decisions
m ¥rombetta and Yovaghiood, focusimg on materiality ond good faith.” Zephier, 20200 810 at
29 {entmg State v. Deriedsorn, 2002 81 36, 1 35 (applying Pronbetta mnd Youngblood to hold that
the defendant “failed fo demonsirae that the Stage, in bad fanh, destroved evidenes thal would
have plaved a significant role m his defense™))

SPOLIATION - BAD FAITH

Faor purposes of this section of Defendant s Briel, Defendant incorporates by reference
hiz previous Defendant s Briaf i Suppoet of Due Pracess Violation Dismissal — Brady Tiaketian.
Defendant understands and respects this Court’s decision regarding its Bnding on bad Faith with
respect 1o law enforcerment and wishes W preserve this portion of the record.

STATE V. ZEFHIER, 2020 51 54

In this case, after finding that the speliation fnstraction was improper upon analveis of the
same, the circuit conrt gave the jury a specific inswuction regarding law enforcement’s failure 1o
cornply with statutory standards regarding evidence preservation. Based on the evidence

presented during this trial. Defendant Drean Rogers is entitled to the following reguested

metruction based on Skefe v, Zephier, 2020 3D 54,9 17, 9 33

Filed: 12/3/2023 1:58 PM CST Lawrence County, South Dakota 40CRI22-000086
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DEFENDANT'S PROPOSED JURY INSTRUCTION - STATE V. ZEPHIER
INSTRUCTION

1t is the Taw of this state that when property is seired by law enforcement which
constiintes evidence of a crime or exomeration, law enforcement mipsd zafely keep such
property as long o it 12 required for tnal and must not dispose of the some without an
order of the court. It is an exprezs finding of the Court that law enforcemen violatad
statutory Law which required law enforcement personnel in possession of Domnovan
Demrek s cellular telephones 1o notify the Defendant before retmmning them. Had the
Lrefendant heen provided with the stattorly required notice to relim the seized propertsy,
the Detendant would have ohjected. and the Court wonld have requered law enforcement
i tetain boih cellular phoges so they could e examined,

Tt is for vour sole and exclusive determination whether retuming the ceflular phones to
Dopovan Derek in violation of law bears upon the verdict, guilty or not guilty, and the
werght b be given to such fact.
CONCLUSION

Bazed om the foregoing, Delodant respecifilly reguests this Court find that the Stage has
violated the Defendant s due process rnights as speaifically mfaculated so Califoirnie v, Tronberto,
AT LS 475 { 198473, 1he Cout should provide the jury with an inference spolintion jury
msiruction @ sel [onh in Siate v. Engesser and Siaie v, Zephver. Tn ihe allermtive, Delendant
requests that this Court matruct the jury i a fashion similar to the Circuit Court in State v

Zephier. a5 stated sbove, regarding the illegal destruction of cellular telephone evidence.

Dreed this 3™ day of Deceniber, 2023,
f1f Robart T Rahl
Robert J, Robl, Tral Tawyer
2902 West Mamn 8L, Sie 4
Rapid City, 8D 37702
(605 519-7744
rebertim 605 egal.com
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CERTIFICATE OF SERVICE

[ hereby certify that on December 3™, 2023, [ served a true and correct copy of the
DEFEMNDANT'S BRIEF IN sUPPORT OF SPOLIATION INSTRUCTION AND IN THE
ALTERNATIVE STATE 1V ZEPHIER INSTRUCTION by slectromic filing on the tollowing
ndividiaks:

Robert A, Horvala
Robert Haivalaibstate ed

Bremda Horvey
bharvevilawrence.sd us

At fobert L Roll
Robert J. Bohl, Tral Lawwer
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1-14-12

SPOLIATION OF EVIDENCE

Instruction Mo,

The Court has determined that material evidence, i.e. Donovan Derrek’s cell
phone, was destroved while in the care of and deminion of law enforcement. You
are hereby instructed to presume that seid evidence was destroyved by law
enforcement in bad faith and you may infer that the Donovan Derreck cell phone
evidence was unfavorable 1o the State.

Clomment;

An adverse inference dravwn trom the destruction of evidence is predicated only on bad
conduct. State v. Engesser, 2003 5.10. 47, 661 N.W.2d 739, 734 (citing {'nited State v,
Wize, 221 F.3d 140, 156 (5th Cor. 20000, cerl. demied. 532 U5, 9539, 121 5.CL 1488, 149
L.Ed.2d 375 (20017). An instruction on the inference that imay be drawn from the spoliation
of evidence i3 proper only when the Court makes the threshold determination that
substantial evidence exists 1o support a conclusion:

That the evidence was i existence: that 1t was in the possession or under the control
af the party against whom the inference may be drawn; that the evidence would
have been admissible at tnal; andthat the party responsible for destroving the
evidence did so intentionally and in bad faith.

See Engesser. supra.

(Mew 2004

State v. Zepluer, 2020 SD 54, 9 33 Jury Instruction

I 15 the law of this state that when property is seized by law enforcement which constitutes
evidence of a cnme, law enforcement must safely keep such property as long as it 18
required for trial and must not dispose of the smme without an order of the court. Tt is an
express finding of the Court that law enforcement vielated statitory law requiring law
enforcement personnel in possession of Donovan Derrek’s cell phone to notify the
Defendant before retuming it to the owner. Had the Defendant been provided with
statutornly required notice 1o retun the seized propertv he would have objected and the
Court would have required law enforcement 1o retaan the cell phone.

It 15 for vour sole and exclusive determination whether returning the cell phone to Donovan

Derek without a court order in violation of law bears upon up the verdict. puilty or not
guilty, and the weight to be given to such fact.
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evidence itn this case. HNamely, touch ONA, which

1

1CATEes

|._|

1mp reau a2 the shooter. And I'm sure you're
proebably thinking te yourself, "Well, my Ged. That sounds
pretty good. Why are we here? What are we doing here,
Mr. Rohl?®

—
n
4

Why are we here? ive material facts. There are five
materigl facts in this case that will not change no matter
how hard they try.

Fact Mumber l: Law enforcement broke the law during

this inwvestigation. Bold claim, I know. '1l prove it.
Law senforcement broke the law during the investigation.
one o The few Chat ef=sures cltlzens have the right to
defend themselves against government accusations.

Fact Humbet 2: Police literally gave material
evidence away. I'm net talking about & hubcap here,
folks. I'm talking about Donovan Derrek's cell phone.
The digital device that tracks ewvery messzage he makes and
avearywhere he goes. They gave 1t away without preserving
it and it's gene and will never be reacguired. Those
things hawe the capability of tracking your GFS.

Fact Mumber 3: Law enforcement mishandled impertant
forensic evidence in this case. They contaminated
forensic evidence and it rendered it useless tc prove

anything.

Again, I understand. I will show you this during the
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trial. They did.

Fact Mumber 4: Deonovan Derrek's alibi is weaker Than

=

you can possibly fathem. As you sit there today; I can
tell you, the evidence will show his alibi witness is
weaker thatn you can possibly imagine,

Fact £: The material cmissicns of evidence cr the
refusal cr failure to ceonsider evidence which corrchorates
and supports exactly what Dreau said happened.

That Ls the final fact of the five facte that I'm
going to show you during this trial.

And now any Single one of those facts, Lf proven,
constitutes a reasonable doubt upen which you could find
Creau Rogers neot guilty of murdering his wife.

But taken together, cumulatively, all five of thoze
tacks, there is ne cther cheice. With these five facts,
there is no cther choice.

Hear me now and hesr me well. Dresu Rogers will not
te y doring this trial. He's not going to do i1t. Why
would he? He told first responders when they shewed up at
the scene who did it. He teld Spearfish detectives in
interview rooma in the Spearfish Peolice Department exactly
who did 1t. In every single way imaginable, he expressed

* He =aid

and uneqguivocally said, "Donovan Derrek did it.
Cenevan Derrek 4did it when law snforcemsrt confrornted him

e¢f cther wviahle thecries in which to bounce a real
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Yes. We log it all in & service on our — we call it CAD.
It's a computer-alded dispateoh system.
So even Coday, you can lock back and know what call came

Are’?

im ak what

(L]

And you've confirmed that you received a call at

1t}

12:48 a.m. on the Z2Znd of January?

Po you keep track of kind of an idea of where tChe
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given time during
their shift?

et specifically. But we do know if they're out
patrelling or at the ocffice. And they call out when they
gz out semewhere.

Okay. Around that time =-- 1Z2:48 =-=- did you hawve Spearfish
gificers that were on duty?

I did. I had two on duty.

iy
&y
jor

Ckay. And do you khow whether they were at the cffice o

L

if they were cut patrelling?
They were cut in gars patrelling.

When that call came in at 12:43 a.m.; what did the caller

He said he needsd an ambulance and he gave me the address

that he was at.
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There was ne mentiscn of police?
Neo.

Did you attempt Te get more information from the saller?

Hew was that dene?

I asked him what was going on. e sald he would explain

when they got there. He wanted an ambulance and he wanted

them to come fast.

L 4]
=
it
x,
ik
in
1]

S¢ he didn't mentlon what? ¥You didn't Kneow 1
heart attack?

He.

You didn't have any informaticn at that point what kind of
eTergency s

Right.

g
[ W]
in

Were you able te have a complete conversatieon wikh t
peracn that was calling?

Ho.

Why was that?

He inirtislly stated that his phone was dead and it was on

the charger. He Cried to disconnect from me but then left

the line open and sc he had to go inte the other room,

(&}

MR. ROHL: T am geoing te cbject. That statement calls for
gpeculation. ©She deoesn't know what he was trying to do
with hiz phebhe.

THE COURT: Sustailned.
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(By Ms. Harwvey, continuing) Approximately how long did it
take for the first emergency persch to AXrive Cn SCeNe?
QOfficer Bradley was theare in abeout twe minutes. Two

minutes == two arnd a half minutes.

Did you leave that partienlar 911 call open?
I did.
And I den't know if evervbeody -- what dees it mean when I

gay "cpen™?

I stayed on the line ard listened.

How: long?

e nine minutes.,

Waz CLhere a reascrn == 15 that nermal? Was There a reason
you left it open Lor s¢ long?

I did because I couldn't == he couldn't tell me what was
going on with the patient, =2¢ I was trying to hear what
was golng on with the patient. Scometimes you can hear
pacple crying or yelling or...

Have you had an oppertunity teo review that particular BRIl

(]

all recermly?

B |

L [eEvie.

How long age did you review that?

T lizte

5

wd to 1t last night.
Laat night. And if I play that call, will you be able to

identify your wvolce as well a= the other individual on the
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Yes.

And when you —

MES. HARVEY: Your Honor, [ would ask for the oppertimity
to publish the 211 recording as well az the transcripts to

the Jury at this time,

=
Ll |

TEE COURY: All right. 2&re you cffering Exhibit
(By Ms. Harvey, continuing) Ms. Lelley, when you reviewed

4}

it last and vou confirmed that it's the same recording,

fa
..J
L
it
e

gt appeal te be a true and acourate deplction of the

211

R

Al

MR. ROHL: I hawve no objecticn te admissicn, Your Honor.
THE COURT: Ckay.
M5. BARVEY: I would ask to admit State's Exhibit 1, Your

Honor .

THE COURY: All right. State's Exhibit 1 will be

recelved.
(WHEFEUPON, State's Exhibit 1 was published to
the jury.)
M5, HAEVEY: Stcopping at six minutes, Yeour Hoper, Ior the

record.

(By Ms. Harvey, continuing) Can you explain -— we were
hearing some other volees in the background tewards the
end. <Can you explain what that was?

Qfficer Bradley arrived on =cene and was talking te the

caller. &nd, I beliewve, at the very end, the MAG unit was
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If the qury listens pretty hard, they can hear what yon
heard?
Somatimes I can get a lirttle mere background nelss through
Yy hedadsec 1n my edar.
MR. ROHL: ©Ch, I understand. Okay.
I nave nobhing
THE COURT: Thank you.
Any redirect?

MS. HARVEY: Just brilefly.

- o = 1 = - 1 =T b o — ™ 3 1 = 1= e Bl
deti't recall the phone number, but I 4aig look it up in
cur system =nd it belonged to Dreau.

M=Z. HARVEY: WHothing Iurther, Your Homor. Thank you.

. ROHL: No furcher sxaminatiefn.

. HARVEY: Mhnd I would ask == just to make: zure that --

because I know there were several subpoenas ocut there ——

¥evsed te net have to raEurn.

T
)
nl
o
i
o
1
A
L
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it tock you te get to the address?

Yes. When I first heard it, I was actually in our
dewtitewn area. I was on East Huodson Street and it took me
approximately two minutes to get te the address.

And to give us an idea where, you know, gecdgraphically ——
scine businesses -- where 13 this addreas located?

Cver by Commen Tents or the roundabeut that is now in
Spearfish.

When you get there, what <id yeu do fipst?

When I first got there, 1 retriewved my medical bag. I
went to the sast dosr, wWhich would have led inte the
basement of the residence. I kneocked on that door.
Hobody answered, so I began to go arcund a carport on the
gcuth side te the west side of the house.

And were you able to gain entry inte the home from that
door?

Yes. When I get to the west side of the houze, I was met
by a4 male who surmoned me inside of the residence.,

And what did yenr find there?

I saw & female lying moticnless on the ground. I saw a
small amcunt of blocd near her upper arm. She was not
mowing; she was not breathing. She appeared to be
deceased.

Where in the home was she?

She was in the living room.
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And this would be a troe and acourate deplotion of what
the setip is in the living room?

¥Yos, it would.

And where was Destiny, 1f you can show usf?

Sc she was laying on the Iloor over here by the couch.
tIndicating:)

New, when you found the indiwildual, Destiny, layirng there,
what was your first resction?

My first reacticn was to figure out how many times she had
bean shot and then start providing medical aid teo her.
And that was dene?

Yes,

In general, what type of aid did you employ?

Because she was not breathing and she did not have a
pulse, I applied an AED to her chest, followed the
instructicns on the AED, Initially, 1t said "No shock
advised," so I started compressions.

Did you have any indication that CFR had been done prior
to you begirining it?

I was teld that it had been done.

Was there anything to the contrary when you were actually
starting your compressions?

Se when I started compressions, I could feel ribs or

APPELLANT'S APPENDIX 53




[

j—u ja
N 1

et
o

20

(]
=

Pl
[

[ g
LN

cartilage popping ondearneath my hands, which 1is

typically —— I fesl that the first Cime I do CPR 1f nobody
has dohe it previcusly.

New, up until you saw Destiny on the fleer, did you have
any informatien from dispateh or anywhere that there had
been a shocting?

Wot from dispatch, no.

While you were giwving aid to Destiny, were you ssking her
husband, Dreau Regers, any guestlicns?

Yez, I wa=.

What type of quesaticns?

I was getting the basic informatlcon, you know, who had
shet her, how many times, where was the gun at, where did
the shooter go.

And what infermation did Mr. Regerzs supply to you?

Mr. Rogers supplied infeormation that Donowan Derrek had
come over to the residence. There was something shout an
argument. He heard a loeud nolze ard Destiny fell to the
ground. At thar paint, Donowvan had lafr, and he called
911,

When you arrived, Destiny and Drezu wers the only cnes
presant #

iesg;

And when we're speaking of Dreay and the Defendant, the

individual that yeu had contackt with that day, de you see
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take that pleture?

And that was at the time, prebably, approximately, 1:00 in

What waa the reascn you were wantil:
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I knew the shell casing was a piece of evidence. Again, I
wanted te get a ploture of Lt in its urdisturbed area 20
we could figure out exactly where it was, baszed on the
carpet patterf.

ME. HRAEVEY: I &ask to admit Exhibit 5, Your Honor.

THE COURT: Any cbjectien?

ME. ROHL: No, Your Honor.

THE COURY: Exhibit S will be received.

(By Ma. Harvey, continuing) What can you tell us about the

3 _ -,

lecaticon of where the shell casing was Iound

8¢ the shell casing was found —— when I first cbhserved it,

it was on the carpet betwesn Destiny and a rovnd coffee

And is that == upcn review, i= that where it was when you

atitersed The home?

il

Sc, as I was reviewing my body cam foctage, I did discover
it had been on the rournd coffee table. Ouring the process

i attempting to resuscitate her and also Dreau moving
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arcund the area, it had fallen off the table and onte the
Tlocr.

Did you physically touch this shell sasing at any tima?
No, I didn't.

Did you ensure that anyone el=e s
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maneuver it in any way:

Yea. I teld EMS several times to not meve the shell
caging while they were trying teo resuscitate Destiny.
And, finally, I handed you what's besen marked as State's
Fxhibit &. Can you identify State's Exhibit & for me.
Yag. Thie is a photo of Destiny that T took during the
resuscitaticn preocess,

And what all is depicted on that photo?

Sc in this photo, what is depicted is a LUCAS dewvice,
which is an autcmated CPR device that EMS ueges, an AED pad
that I placed on her upper chest. In addition, you can
gee an ebvicus wound en her right bicep area.

and this 1s a photograph, cnce again, that you teok in

these early morning hours?

Yesz, it i=.

MS. BARVEY: Ycur Hener, I ask to admit State's Exhibit 6.
THE COURT: Any objsction?

MR. ROHL: HNo, Your Honor.

THE COUURT: State’:z Exhibit € will be received.

By Ms. Harvey, contlinulng) At scme: polint, was Destiny
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THE COURT: All right. Thark yocu.

MS. HARVEY: And T would ask, a3 well, to have the
transcripts published to the jury at this time.
THE COURT: Any ckjectieon?
MR. ROHL: WNo, Your Henob.
THE COURT: FPlease procesd.
(WHEFEUFRON, State's Exhibit 2 was published to
the jury.)
MS. HARVEY: Just for the record, Your Honor, that was the

end: of State's Exhibit 2. Starting State's Exhibit 3.

4

THE COURY: Thank ycu.
(WHEREUPON, State's Exhibit 3 was published to
the jury.)
(By Ms. Harvey, centinuing) Officer, was that a fairly
accurate represencatien of the beginning of your dealings

ot thi e

L]

A

[}

Yes.

Afrer dropping the Defendant off at the police station,
what did you do next?

I returned to the residence and I was basically scene

gecurity. Making sure nobhody went in or out of the house.

APPELLANT'S APPENDIX 57




[

(o TR« - I & A

20

(]
=

Pl
[

[ g
LN

w1

Yas.

L)

Is that an accurate =summation of what you testified to
Yas, ir 1s.

Okay. &And you did prepare a report; correct?

Yeas,
And in your report, you talk about what's called an AED
ugage report. Do you remember that?

Yes, I do.

Weuld you tell these folke what that ls.

8o our AED that you =2aw in the wideo, it's a newer model.
S¢ onoe I get it back to the station, it uploads te the
Stryker website. That 1=s the company. And then [ get the
usage report that shows, basically, the initial
information, heart rhythm, exactly what time I put the
pads on, ratic of CPR compressicns.

And you're even more apeclally trained inm that emergency
medical care trauma situation; right?

Right.

And se, essantially, in sum, and according Te your report,
you state, based con the report —— the AED report — you
ceonslude that Destiny had been shot around the time of the
911 call; correct?

iesg;

Okay. Yoo testified that after the videos we watched

coourred, you went back to the residence and did scens
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THE COURT: Mr. Rechl?®

ME. RBOHL: You know, There was one Th

YT
At m

RECROSS-EXAMINATION

You testifised that based off of your administration of

CPR, that you could tell Drean Rogers newver did tChat;
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you wersh't

THE COURT: Is this=s witness excused?

MS. HARVEY: We do reserve the right te pecall. There's

ancther lLssue we will be calling him later im the caze,
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—— it wWould be te the south.

And that's within the city limits of Spearfi=h?

Approximately what time did you go to that residence?
I arrived there at appreximately 052 hours.
Those of us who hate military time...
Abeut S0 minutes past midnight.
I sc£ill have to count on my Iingers every time.
And when you arrive, which —— what strest —— where did

U park your patrol wvehlicle?

[
o

0 Saint Jee.

1

Right in frent of Saint Joe.

And when yeu park on Saint Jee, where iz the house?
Obwvicusly, I assume you park ‘on the right side of the
road. Is it on the right or left side of the road?
Left side of the road.

L1

And were you advised or did you know where to respond?

[

We've been explained it's a duplex.
Mmi=hbimm .
Ware you explained where to respend wheh you got thera?

Tes. Officer Bradley advised me to 'ge to the rear

i

entrance of the home which wonld be the west—fasing =ide

ocf the house.
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Sherifrf's Office and we tock zome initial phates,

What is the reascon That that is done?
Just teo decument the conditlen of the subject while they

are at the hospital.
I'm geing to hand you what's besn marked as State's

-

Fxzhibit =.

i3

an you tell me what State's Exhibit % 1s.

I

That 1s a phote of Destiny's arm taken at the ER.
That is the condition that -- and what's more specifically
—— wWhy was the picture taken of the arm?

Becauuse tThat 15 where the wournd was at.

8¢ this is depicting the gunahot wound?

5

ed.
And is that 3 true ard accurate depictien of what that
woutd looked like wnile you wWers at the ERT

28, 1t 1s.

ME. HABVEY: Your Hener, I weuld ask to admit State's
Exhibit 2.

THE COURT: Any cbjection?

ME. ROHL: UNc chijecticn, Your Honcr.

THE COURT: Exhibit 2 will be received.

M3. HARVEY: Your Heoner, I wpuld ask at this time to play
Mr. Jurgensen's body cam wides., The first vides. And

publish the tranacripts to the jury at this time.

APPELLANT'S APPENDIX 61




[EX]
L
el

—

[}

wd

[ =i
oD F oK P

[
1% Lk
F- R &

K

Well, I want te& make sure that we don't get confuszed on

do iz we'll work throuagh

this. S0 I will —— what we'l

the transsripr. Okay?

el I'm i e go through £ s that I 1} lightmsd,
Ard I'm going te go through things tha highlightesd

YWould it be a fair characterization for me to say there
was ne dJdoubt in your mind whe Dreau Regers said did it
Who he sald did it?

Tea,

Ho.

WVery clear?

Yaz.

Unambigucus?

hat"s what he told us.

The ether thing I weuld like te seek your confirmaticn

about 12, sadly, in the caresrs that we have and you had,

=
kLY
(o5
i
fis
=
-
T
i

eme pretty nasty things; right?

Sure.

And we can get desensitized to things that it's sad to say
that we do. Things like what we sSaw 1n your video?

It's pessible.

rt
I
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Dreall Rogers had jus And you
cbhserved him watching that; right?

Cerrest .

That 18 an incredibly trawmatic thing for a normal human
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I just wanted to make sure that we were clear that that's

at adsguate thing for me to characterize the seteinhg as.

T

air?

|r]

[

e
= i

The representcatlicn was made very shortly after == or al

i

f the statements that were made to you were made very

,-.
]
e
|._F
I-J
b

ter the 51

Hh

shertly a
Correct .
Atd so for all purposss, thi= is all close in proximity to
when everything happened?
Correact .

The subject matter of this case?
Correct.

Qkay. And sc Mr. Begets teld syou he, referring to Donovan
Darrek, keeps showing op and stuff; right?

iesg;

And, of course, you weren't inveslwved in the =ubsecuent

inwvestigation. But == 8¢ you're unfamiliar whether or not
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Ehal 13 3 corroboarated stakement?

At Chat peint, no, I was nict clear.

Ckay. And in reference te Mr. Derrek, he told you he went

ol

o Jail a few days age; right?

|_r

ha

(L)

s whak he told me.
And he menticned scmething that Mr. Derrek said. He used
the werd "alibki," didn't h=?
He did.
He sald, "Mr. LDerrek wanted me te be an aliki.™ That 1z a
peculiar word for him te say in that time, isn't it7
He tocld you that Mr. Derrek called him == him, being Dreau
Rogers —— earlier that night; right?
That"s what he told us.
When you arrived, he didn't hawve his pheone on him at that
ol B
I don't belisve =o.
hd he actually had to go be escorted back to the room to
get his phene off of the charger; right?
CHay.
Do you agree with that?
I den't remenber 1f he was or nst.
Did you hear that statement made on the video we watched?

I don't remember hearing it, I gques

1%

Ckay. You're not saying that that's not what happened,
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And then, subseguently, Deputy Merwin arcived?

Ard I bBelieve — wWould that bBe a Failr characterization of
everybody that seemed to be on scene?

Initially, weah.

Initially?

Teah.

Mr. Rogers said that he picked up that shell that was on

the fleor or the couch; right?
Correct.

nd that he set it on the coffee takle?

.

b

-

He set it down somewhere. T den't remember specifically
where he zaid.
Okay. That's falr. He teld you that hisz phone was dead

and he was running back and forth. 1It's on the charger in

Told you Mr. Derrek was shooting at him?
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1 circumstancez. Also; 1f we ternd to go a litkle too long
2 and vou need a break, let me krnow, and we'll take a bresk.
3 Thank wou.

4 Mz. Harvey?

] MSE. HARVEY: Thank you, Your Honor.

E We'll publish State's Exhibik 16,

7 I will warn there's no transcript for this videos. It
g ig one of the shorter ones.

& (WHEREUEPCHN, State's Exhibit 16 was published
11 ko the Jury.)

11 (WHEREUFCHN, State's Exhibit 16 was marked bw
12 the court reporter.)

131 @ (By Ma. Harvey, continuirg) Leaving that interview brings

14 ol Lo roughly 5:10 in the merning.. Can wou tell me what
15 was golng on with the lnvestigabicon at that time?

16| & At that point, I believe we were still coordinating the
17 SRT response and trying to figure cut how that was all
18 going to work out, =0 when the SRT was godng to arrive.

191 Q@ When the 3RT team did arrive, did you participate with

sl | & The enly thing I did is sab in their commardd vehicls, if

2 they had questionag about the 2ase or anything like that.
ol I did mot participate with anvthing that was golng on
29 Chere other than Just belng in the command center.

2R 0 Ard would that e on scenes?
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1|R Yez; yep. It's actoally, bazically, & bus. Biabk it was

2 parked in the driveway t¢ the trailer court.

ilQ@ 5o you, at some poinkt, had left the police department and
4 gong to Ehe area near where Mr. Derrek's residence was?l

5| A Ye=s.

ElQ And I'm sure that took some time?

| & Yesz, it dad.

8|2 Iz thers anyvthing =lse that happened that you participated
& in from the time of ending thie interview wntil Mr: Derrek
i1 was taken into custody?

11| & 1 gusss, at this point, that'e the conly thing that I gan

12 think af. We were, again, ccordinating with other
143 agencies and figquring cut how we were going to get him
14 into custody befors we moved on.

151 @ When yon saild you were in the command cenber, you were on
1E BoENEy but you weren't — did you ses when Mr. Derrek wae
I baken inbo custody?

12| A 1 did nok.

1%l @ Are you awars of, ultimately, when Donovan Derrek was

20 taken 1nmto custody by the SRT team?

sl R 1 kelieve it was around 5:00 in the morming.

221 Q@ Arnd what — what's the nsxt thing — so I assumed you were

23 notified that he was apprehendsd while you were 1n the
&4 commard center?

25| A Yes.
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1| @ Towards the 2nd of your inkerwview, did Mo, Derrsk zeem ko
2 have a different idea of why he might ke at the poliece
3 etation?

did,

J1 & Yes, b
51 @ How did that changs?

El]A He had acbkually —— once ke got to the police department;

7 the gqunshot residus kit was actually completed on haim by
g Boent: Eggers. 8o he knew that they collected qunshet
& residus frem his hands.

i1 When he was transported to the police department, the

11 deputy actually drove dewn Saint Joe and then turmed west
2 a1 Jackson Boulsvard — 2xcuse me — =zast on Jackson

I Boulevard towards the pelice department. And Dreau's

14 residenge i3 just a half block down. So he actually seen
E

14 palice tape arcund the residence.

16| @ So Saint Joe Street — cne of the main poads — 1 a half
T a kleck from the roads in question®

18| A AEpproximately.

181 Q@ Tid Mr. Derrsk try to provide you with any kind of proot

20 or anyvthing other than telling you that he was with this
21 abther genbleman?

22| A& He said that the cther gentleman's name was Alan Feddy and
ol he sald, "It'e all ooimg to be on my phonse." He said;

24 "The phone will hawve my lecation for the night.”™  And

25 ebtabed that e was with Alan during this timse frame that
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1 THE COURT: AZre we ready for the jurors?

2 MB. BROHL: Yesg; Your Honor.

3 M5. HARVEY: TYes, Your Honor.

4 THE CoURT: 211 right. Please bring in the jurocrs.

5 (WHEREUPCN, the jury entered the courtroom.)

THE COURT: Thank ywou. Flease be seated.

! Are bthe parties satiefied these are the jJurors you
H have chosen in this: cage!
A MB. ROHL: Yes;, Your Heonor.
1q MS. HARVEY: State 1=,
11 THE COURT: Thank vau.
12 Detectiwe, wou're still undsr cath.
13 Ha., !F-l!"-""-'_'_p A TNAY OO LIN0E .
14 MS. HARVEY: Thank you, Your Honor,
151 @ By Ms. Harvey, centimuirg) We just finished watching thes
1 E pecond 1nterview with Donowvan Derrek. After that was
17 =cl; I think shortly atter 11:00 that morning, whist

[
[

was your next course of ackticn?

18] A Mexk course of action was to actnally locate Alan. Alan

.\_.}' | r"._r‘f'.:..'l".-' '
21 Q Ard was tha Aorne?

23| 2 And did wou wislt with Mr. Beddy aboutb Denowvan Derrek's

L} 4 = - L]
"l shatermnts?
- ; .

i PR i
< h 128, WE ¥ K B
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1 the trawvel of the bullet from one zide of the body to ths
2 gther. HActually, hew it traveled through the kedy. Se

3 that's actually besn placed in the hole on sach side, so
4 Lhat vou get an idea about Erawel path.

31 @ And, finally, can you take a lonk at State's Exhibit 31,

E please?

718 Exhibait 31 1

Ehe same thing.. You just see-1t from the

g oppogite direction. fHo you ase it on the exit side of the
& body or where the bullet would have lodged, esasentially.
i1 Can everyone se= ckay?

11| @ Tharnk wvou.

12 Cther than the bullet, was there any other evidence
14 that you cellected during the autepsy and brought kack
14 with?

15l A The only other things we collected, [ keliewe, wers hair
16 ties and underwsar. & pair of underwsar aleo.

171 @ And Jjust bo state — obwviously; going back to the 22nd.

18 At socme point, did you make a determination and place the
15 Defendart under arrest?

201 A Yes, we did,

2l | @ Trid yeou have: another opporbunity te visit with Deonowvan
2 Derrek regarding his wversion «f what had happened?

2l R Yesy; I believe that was on the ZEth: Jammary ZBth:

Almoat a week later?

L
LS
w2

ZEl R Yes.

Filed: 3/4/2024 12:27 PM CST Lawrence County, South Daketa 40CRI22-000086
APPELLANT'S APPENDIX 70



Lo
eTi
g

._.
=
=
1l
1]

212 Ckav. And so you were chviously in the room when I made
representations to this jury in opening statement; right?
J1 K %Y==,

31 @ And I told the jury I would prowe five thirgs; right?

,_
7
hel
=

i

S
112 Hot cbligated to prowe anything, but I teld them 1 would

g proie fiwve thingsi right?

-

=

—_—
==

o

Ckay. So for purposes of Erying to make thiz as elick as

11 possible, I wrote down — and I would Just like your
12 ronfirmation on that — the five things I =aid I would

I prowved rignt? So on Lhis plece of paper, [ wbcte Live

H
=)
W
+
i
H
i
fu
bh
iy
i
1
T
1
T
¥
o
V|
17
T

Bnd I'1lL juat — fiwve material facts; correct?

Fact nomber ame! The police broke the law; right?
1% That's rurkber one,

what this says. I'm not saying you agree teo that.

We'll talk absut: that, GOkay.

Dk

[y
e 2o ¥ o ¥ O ¥ o
=
)
il
q
J-

Mumber two: Police gave away — T called it material

25 evidense —— in my opening etatement: Gave away the phons;
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T

3l @ That's what 1 have written down thers, Fact number thres:
The police mishandled forensiz svidence. That's what I

] have writkten down?

s

=25 .

Fact number tour: Doncwvan Derrek's alibl 18 weak”

have material ocmissions

P
L
)
=
LR ]

© B OO M ©
=
%
:
H
E
i

15 that generally what I told these folks over here that I

2 would show them during this trial?

(-
p ]
]
i
all
+

141 @ ©Ckay. And so you spoke sbout the phons, of couree; that

15 wag gelzed from Mec. Derrek —— Donovan Derrsk — during the

-
[ ]
B2

Arid s before you eeized ik, law enforcement executed

15 what's called an affidawit; right?

]
+,

A far-as &

Al
i)
i
43
o
=
{1
..1
Ln]
oi
=
T
w0
o
i
Al

=S

X
e ® o »
1

What 1s an affidavit? Would vou tell Lhesse Tolks what
A Lhat means.

ZE| R An affidavit is basigally yvou'rs reguesting that the judge
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1 revview your probable cause —— your paperwork —— to approve
2 A search warrant for a specific item.

il@ I£ 1 put it dn a litkle different terms, it's a sworn

4 statement, Would that b= accurate?

S5l A Yes.

E You make that statement under cathy right?

g |
Lo
E

g Argl there was an affidavit in suppert of regquest for
& search warrant for the cell phone belonging te Donowan
14 Derrek; corrschk?

-
Lo T T
a
'y

Ckay. And within the contents of that sworn statement by
15 law enforcement, you explained to the judge why you want
1E to hawve accees to the phone; Tight?

17l R Yes. This would have been the one in Jun=. HNot ths

18 ariginal.
1% @ oh, geod point. We'll g=t to the ops in June. But that
20 happened Lwige; correct?

sl | R Yes, 1 dido't de the search warrant for the firsk ons.
2 digl the search warrant for the second one.

231 Q Detegtive Derby actually did the first one?

1A 1 keli=ve that's correct.

2h|l e Ckay. And so what did vyou pub in that sworn statement ae
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12:47 and changs, buok very zZlose to that; right?

Lz
o

Ckay. And so would you agree with me that information

=

Lhat could be provided to thesse folks over here as to
] Nonovan Derrek's exact location at that time iz material
£ cyidencs. 1n this case?

7 ME. HATVATR: I'm gorry.. Could wou szy that last parkt?
g didn't hear you. I'm serry.

8lQ (By Mr. Rohl, contimuing) Did you hear me?

10| & Yes; I would =ay it 15 material svidence.

11| @ 1 appreciate that. And would vou agree thab, under the

12 law, law enforcement is the custodian of evidence —
13 material svidence in & crime?

151 Q@ And you would agree that South Daketa law imposes that

1E duty on lawx eniorcement. to maintain sridenos setzed in
T conjunstion with an inveestigation; right?

13| A Ye=.
18] @ Ard so Donowvan Derrek’s phone was evidencos seized in
20 conqunetion with an investigaticn; right?

21 | & Again, ones it was originally taken, it was originally —

221 Q Ckav:. And; according to the law, law enfsrcement has a

24 legal duty not be return that property unless notice 13
25 given to the defendant; correct?
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That's what I'we learned recently, ves.

219 2Arnd s that law was broken, wasn't it?

ilA The oell phones werse — the o=ll phone was returned to
Donovan, wves.

510 Sdre. And that weould actuslly be 232-37-14, ceturn of

E propecty of wvictims seized as svidence; and then
7 Z33-37-15; notice to defendant ot esturny cight?
; f .

L
i

Tes,

BlQ 8o I hawe your permiesicn te put your initials under

[
=

number one then; right?

111 & Yes.
121 @ That is a fair thing that T just showsd thi=z jury right
14 here: correct?

15| @ Thank yeou.

16 There's another law I want to talk to you abgut. ne
17 it's in relation to something you testified on direct.

18 Arid youn said that ERT — ot what I kind of commonly refer
1 to as SWAT — was hrought in Lo apprehend Mr. Derrek;

20 right?

221Q@ Ard that was done, if 1 rememher correctly, for the
ol protection of Mr. Derrek's children or at: least ons of the
249 reagoeng; right?

ZElR Yes, that would Be one of the reascene.
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MR. ROHL: I am an Bl—year—-old man stuck in a 3B-year-old

2 Eody .

il@ (By Mr. Rohl, contimuwing] 8o while we're getting that up,

d I am going to hand you more doouments., Because the
] transaction of the phone coming and going from Rapid City
E to tEhe EBpearfish Police Department 1= all docurented;

7 right?

L
i

Tes,

5

BlQ We're going te talk about thoee decumenta. Ckay?

going to band woo what iz marked "Rogers 275" YTou

[
=

£l testified that when an extraction attempt ogeours, a report
14 is generated with it; correct?

13| A& Yes.

141 @ And that i= the reporti right?

15| A& This is on= of the reports, yes.

16 @ And, specitically, that is the report asgoslated waith i1tem
5 21y right?

12| A [(Perusee document.) Yes, 1t 1E.

Danovan's phone?

Yes, that'a correct.

L.
= -

Ardl so "Bogere 223," which has been publighed for the jury

L

— doee that look like the same documsnt that I handed you
23 an the eband?
A4l A ez,

Zh| e Ckay. The only differense iz [ have bwy phones
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1 City Police Department back to us.
2| @ Ard dess it appear to be a trae and accurate copy?
il A Appears to be, yes
d1e Ckay. LI'm going to take this back from you, Jjust sc [ can
] agk Mz, Glanzer to publigh Bates stamp 371, pleass.
E Okay, The only difference between the document that I
7 handed you and the one on bhe ecreen 18 I made highlighte
q an thie dogumenty: right ?
Bl A Yesz.
100 g 2nd T highlighted the mete cell phone XTPRZ005; right?
111 & Yea.
121 @ which is the =ame — which is the same phones that was
13 gent to Rapid Qity eoriginally; right?
1418 I kelicws gz,
151 @ 2Amd the same thing with regard ko that one right there;
1E correck’
17| R Yes. They're labeled differently, but, wee.
18| @ Ard so that was returned to the Spearfish Police
1% Department on Febrnary 1, 2022, Unambiguously undisputed;
20 right?
2l A Tesz,
22l @ Ckayv. BAnd with regard to the deocurentation with the
ol phones; wou received these two extrasbion reports;
24 Ata ) ol =Tad ekl
25 | A Yes, correct.
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MR. ROHL: &Rnd so, M=,

iy

I am going bo hawe you

[l
—
I
n
=
|
-

paklish 375 for me.
(By Mr. Rohl, contirmuing] Ckay. This is item 21, which
corresponds with the property inventory receipt we just

looked at; right?

=5

0]

This 1e Doncwan Derrek's phons; cight?
Yes, correct.
The phone he told wou in ewery. gingle interview exoneratee

him from responsibility; right?

iBy Mr. Bohl, continuingl We geb Lo pee Lhe sxaminer'e
name; right?

L=

Detective Almeida,. The date that he tried to perform the

exam, whichh 1 Jamary 26, 20277 right?

Ard the software tool used for the report; right? Which

Arel 1in the notes, what does 1t say there?

It saye the phone was net supported for logk hypass.
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21 Q@ And we agreed that ig material evidence; right?

41 @ 2And we can agres that had that dooument bsen looked ab, ik

] would hawe besn known that there was no examination

,_
&
Id
o

d; cight?

ol et

=

§=1]

o

Whose responsibility was 1t to lock ak that?

Epsentially, mins.

L=

[
=

Okay. The next thimg that have up —

11 MB. ROHL: You can take that down, Jodi. Thank you.

b
©

(By Mr. Rohl, contirmuing] Detective Hofmann, one and bwo

[}
p ]

really play off of one amnother. Fair?

14l A Ye=s.

151 Q@ The differsence 13 mumber one aleo ingludes the mandatory
1E reporter law?

171 R TYes,

18| @ But can we agres that numkber two, as I represented to the

18 jury 1n openirtg statersent — 1 can putb your initials

20 there?

2l | A 1 gave the phone back, yes.

221 Q@ HNow, with regard to numker three; we haven't had a chance
ol Lo oget- inbe that 1o much detail wvet or; at lesast, 1

29 haven't with the Jury: right?

K L T
ZEl R 128,
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Ehak?

2| A& Probkakly, ves.

Lz
o

Ckay. That's fair. 1 will do that.

4 Do vou remerber tEhe lesngth of the encounter that

] Mr. Beddy initially indicated to youl

E|A I — vou know, I don't know for sure. I thought it was

7 11:50 to 1:20 was the time frame or thereabouts.

41Q Well, I think it was after the secend bEime.

But the first

& time that you interviewsd him, it wae spproximately 40 ta

i1 50 minutes; right?

11l A 1 would have to go back and look. I dono't

kriow.

121 @ Ard when we go back and look at all of these other prior

13 anpcounters, based off of the text meeszage,
14 sencounter was 40 to 50 minutes; right?

15| A& Again; I haven't ssen those. I den't know.

every other

16| @ #And sc the distancse from Dreau Rogere's residence to Alan

T Feddy's is a little over a milsf right?
18| A AEpproximately, wyea.

Ard it would be azbout a five or siz-miruts

[
[ o R &
I-\.

b

drive;y right?

&l Ard s¢ by virtue of that 1:3dd a.m. picture, there 1F

2 nothing that precludes Mr. Derrek, from a forensic

ol perspectbive; Irom-heing at Drsan Bogers's at 1215485 rights
291 A The information we were going off of alse was statements,
25 Stabements by Alan Reddy that e was at the residence with
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1 him.

21Q FRight. I appreciate vou telling me that.

3 Fart of what this jury has to rely on in order to get
4 to the Btate's alibi is reliance on Donovan Derrek and

] Blan Reddy. You gotbta trust what they =aid; right?

ElA In parct.

12 In part. But there i= nothing foremneically that shows

g Daneovan Derrek was not here at that time; right?

& Aogain, the cnly thing that would be would be the lacation
i1 data off the phones, 1 beliewve, or from the phenes.

11 There 1F no lecation data frem Mr. Derrek's phone, bedause
12 yol quys gawe it back to him without protecting that

intoermation?

14 W=ll, 1 beliewve that was actually — I don't know if it

15 wag Google. Bub, agsin: that 18 gearg Lo e scwmething

1E that Liesutenant Smaith — now Lisutenant Smikth — wall have
% o answst,

18 Have you locked at that report?® That COR report that

15 vou're talking about.

I have,

e information

Yeg, there 1
Ihe report ©

25 MR. ROHL: I

Ckay. [ appreciate

youl bearing with me. There's a

right.:

o
o

hat you logked at —

f I may have permiesion to approach, Judgs?

Filed: 3/4/2024 12:27 PM CST Lawrence County, South Dakota

40CRI22-000086
APPELLANT'S APPENDIX B1




1| g AErnd; of course, that's anokher factor that haz to be
2 congldered when we're trying to parse out what happened;

L
L]
W]
H
H
i
]
=+
1

31 @ And s¢, of course, you know, when Mr. Derrek'e test was

E sent to bEhe lab for examination, there was no indicaticns
7 of what T'11 oall mishandling of svidence at that kims;

q right?

Bl A Correct.

10 @ It wasn't until youo got the teskts back that that bBecams
11 worthy of inwvestigation; right?
121 A Omce we got the results back, we —— yes. That would ke

13 aorrect.

14| @ Because th

mn

resulte conflict with your casep right?

15l A We didn't expect that he would have cunshot residus on has
1 E hands — Donowvan.

17| @ Becauses that would indicate that he was at Drean's house?
18 MS. HABVEY: Objection. <Calle for speculation.

15 THE COURT: Sustained.

e

201 @ By Mr., Fohl, contimuingl What the Government 15 going to

&1 present this jury with, as far as evidencs 15 conosrned,
2 i that the cunshet residus placed on Denovan's hands wae
ol done unintentionally during bhis apprehensiony:  ls that

29 fair?

25l R Thak's Eair.
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Erd 2o whether or nok Donowvan had gunshet residue om his

B

hands if material evidence in this case toe; right?

That'z why vou did ik; cight?

That's why we originally took the gqunshot residue or did

Ard 3o we can; of courae, agees bhat it wapn't Dreau's
fanlt that gunshet residus tests with relation teo Donowvan
were tampered, according to the Gowvernment; correct?

M5. HARVEY: Obdection. Misleading thes witness on the
tacts; Your Heonor.

THE COURT: Cwarruled,

THE WITHESS: One more time, please. I'm serry.

(By Mr. Rohl, contirmuing] It was a bad gquesbtion. You, of

courge, let me know when 1 ask a bad ons. 1'11 be more

Law enforcerent’s chligaticon is to secure the scene
ard secure the evidence; correct?
L8 .

sunshet resichie is evidencer Sorrect?

185, 1L 18.

Gunshet residue evidence and the appearance or lack
Lherecf or exisbence or lack therecf on Mr. Derrek's hands
1e evidence in thig caser forrect?

Vs
F o e
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Ard so with relation to the gunshet residue on

Mr. Derrsek's hands — that was misharndled forenesic
svigenos; oorrect?

M5, HARVEY: Objection. Assumes facte not in ewvidence.
THE COURT: Owverruled.

S0 — amd, again, I wasn't there for him being taken inte

v information I have is the results.

But ence the resulbte came back, you knew that you needed
to figure cut a way to try to make this fit within your
cage; right? PBecauee 1t ie your case?

It e my case.

Erd s¢ you had to try te figure out how or why cunshot
regidue could get on his hande that didn't incriminate
Donovan; rights

Had to ftryv to determine — yeg, why e's gob gunshat
regldue on hie hande.

Amgl 50 che Government's pasition —— Your poslitlon te the

jury is bthat that residus got-pub on Ehers — put on
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addscd, about thiz case. MHething., That'sz my responze.

2 THE COURT: &ll right. Iet's gt to your metion teo
| dismiss.
| MR, BOHL: Onderstood, Your Hanoe,

5 I will gsimply rely on the contents of my brief, Thank

! End I'm sorry that I got passionate. There's no place

piE]
S
b
—
o1
—

tat. I Jjust want=l to make a1 record in relation Lo
& the factual allegations that were mades,

10 THE COURT: All lawyers are passionatsa,

11 Mr. Hziwvala, responss?

12 MR. HAIVALA: TI'll juet simply say I zan't read the man's
1.3 mingd. He sent me an email saying he had the reports.

14 okay: B0 I ecan't r=ad what bhe's telling to me.

15 Eecond, Lo =ay that this requirersnt of dismissal -at
16 this stage, T sincerely disagree, The State has provided

i tons and tone of i1nformation.
13 Based upon the email I recsived by Mr. Behl, I assumed

15 he had the eeports -of SET Tony Harrlsot.

20 So I Think 1t's misplaced what the —— 1in opder Ts,
21 numbsr one, grant a2 mistrial, you have to show that
oy

23 there's prejudics. I den't think thers's any prejudice
23 hers to begin with.
24 I looked at the 2RT reports that cams in yesterday.

&5 Therd Was nothing in Chers that I saw — and I understand
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1 ibk's my side of the skrest — that showsed that he had not

2 Jotten any infermation that was — that he had been

i premdiced.

4 All of those EBT reportes are bagically people whe

5 talked akbout standing by the BeapTat and — which 1s the

E big aszault machine — or sstting up 2 perimeter. I know

! vou read them.

3 The only perscn whe peally had hands—n experiense

& with Mr. Donowvan Derrek that day was Chad Sayles; who was
10 testifyving yesterday.
11 Sz I kake izsns, if thers was any prejudice. I don't
12 think mistrial was apprepriate and I certainly don't think
1.3 dismissal 15 apprepriate either.
14 I pafer Court and counsel Lo Sbats v dndsrson
15 Wherein to justify a mistrial, therfe has te be an astual
16 showing of prejudice. I don't thirnk there was a showing
i of preindice.

13 And, kv the way, he teleased Mr. Harriscn from the
15 subposta. [ did not £=ll Mr. Harcrlson to tey to 9o talk
20 him eut of 1€, I Cried Co accommodaCe The defense, They
21 didan't want to do 1ti T understand. I'm fine wath that.
23 But he subpoenzed Mr, Harrisen, head of 2RT, Telle me
23 he knew aboub Mr. Harrison, which he's admitt=d, Hs
24 feleased him from the subpostia.  The State didn't tel1 him
25 to da that.
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1 Thark wou.
2 THE COURT: Thank you.
3 I didn't read the meticn as a moticn for a mistrial.
4 I read it as & motion to dismiss. Based of three things,
5 which I'11 kind of intertwins.
E Cne 15, originally, when law enforcement allowed
! Donovan Derrek to go to the jail amd talk — atbempt ko
3 balk to Mec: Bogers. That — we had a hearing on that.
& Ther= was a mobion te suppeess fileds. I granted that
10 motletr To suppress, Ard I'11 get back to that 1n:a
11 minute.
12 The segend ig the SWAT reports.. I find that the State
1.3 did noet have those reportsy ths Defendant <did not have
14 those reports.
15 Teoterpday,; ME. Haivala; as an ofificer of the ooart,
16 gaid "I don't have them sither.® I believe him. Hs
17 didn't have them. I keliewve Mr. REghl didn't hawve them.
13 There were i-zome pages of infoermabicn that was provided
15 yvesberday,
20 My, Bobl mads s-motlon Lor s mistrlial based vpon
21 failure to comply with discovery; that there could have
23 been Brady material in these reperts. 1 am not geing o
23 Judgs whether or nob Lhers was or wasn't, because we have
24 arn officer of the stand that Mc. Eohl hags the opportunity
25 Lo oross—axamine,

Filed: 3/14/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086
APPELLANT'S APPENDIX B7



1|
==

1 Howewvar, I did allow — we zadjsurned at — 1 forgek —
2 10:00. And I gave Mr. Roehl the test ¢f the day te get the
i reports and to go throwgh them.
4 Thoge webs emailsd to me yvesterday. I ceviewed them
5 all. And =5 T think that grounds for 4 misteial, basad
E upon lack of discewery, has been cured by the cpportunaty
! to leock at all of the infermation and questicn the witness
3 cr call a vwitnese, bagsed upon that information.
& The thitd 1s DPonovan Derrek's phones It's clear, as
10 the State's witnesses testlifled; that his phone was
11 material svidsnce in this case. It was seized, pursuant
12 to a gearch warrankt, and he was — Mr. Derrek aprarently
13 gave law enforcement the password. They sent 1t teo [QAC,
14 The report ocame back. The r=port wasti't read for a nuanier
15 of wmotths in The interim. They gave My, Derrek his phone
16 back. Thought it had beesn downleocaded, buk it wasn't.
i That war clearly a mistake. Clearly, I am gesing to say
13 negligent on behalf of law enforcsment .
15 S thean after they figure out — aiter they review the
20 ICAC paport and find out 1T's oot downloaded, they Try To
21 get the phone back. Of course, 1t's gone. Therae's new
23 phenss. They dumped these. Sent theose to ICAC, That
23 information was gones.
24 I don't find that that is bad faith on behalf of law
&5 enforcemant . I £in0d 1t is mefligent, dlearly.
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fnd the officer admittecd. ®*That 135 onome,® he said.

2 And; unfertunately, it ig on him.

il

Howsver — and then you have to taks all three,

4 b=cause I think that's what Me. Bohl is getting at.

5 Tou've. dgot the original issue, which I suppresssd the

E di scovery issue, which we dealk with yesterday, and then

/ the phone lasue,

fi]

Well, the phone issue has been in existense sinces Juns
& of 2022 or so. We kbew, at least at that point, that the

10 Fhane Was not downloaded ever though it's material

11 evidanoe .

we've had abt least over a year and a half nhow to

1.3 deal with that issus. IE was oewsr brought up prier Lo

14 dismizss. It's brought up, basically, after ocur f1rst week

15 of trial.

16 So I do not find that that is grounds to dismiss this

1 4 case or at least the murder charges: CTount. I and II or IA.
13 And =0 I am g@ing to deny the nmoticn to diemizss.

15 MB. HAIWALR: Your Honor, may 1 cespectfully oorrect the
Z0 Court?

21 THE COURT: Go ahead.

24 MR. HAIVALA: It's the data, not the phone.

e THE COURT: Well, I understamd. The download informaticn
24 aff the phote.

z5 MR. HAIVALR: 2And the reason I cdorract 1t 18 not te he
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questions to =scmecne elze?

21 & TYeB, 5ir-

As far as your unddsrstanding of what the data

i
-

)

=
B
kel

4 ghowe, are you comfocbables talking about that?
SlA Rs Lar as what the data provided and what it showeds
Bl Q EBRight. Can I ask you questions asbouk what your

; understanding 1s 2 1t?

+

FlHR Oh, that will have to g9¢ fTe the person who ingested that
& data to give us the report.

101 Q@ Tkay., Have you looked at the reportT

b
.l;ﬂ-
%]
=
_:l‘.
a1
o
=
=
o
s
Hy
=
]
1
[
T
]
T
£y

|
r
| 4
o1
=

D

il
(]

14 THE COURT: Thank wou.

15 Me. Haivala?

16 REDIRECT EXAMTIHATION

17| BY MR. HAIVALA:

131 @ 2o, as [ understand it — ae I upderstand it, Officsr,
15 baged on cross-edamit@atbion, are there two ways vou get
20 logation data- oL phones and call TowersT

21| A Therse's many different ways you can get locational daks.
24 All I can tell wou is CDR ig one of those waye.

23|l R Skay. What are gome other wave of doing ig?

24 | A Other way is you <an use. an acbual physicsal devies might

&5 have gsomeg data in thers to provide you. Thers g & dhan

=
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2] Q@ You angwersd my question.

il R Ckay.

. Q ||.'{'|||I"| b 114

5 Tha South Dakokba Foarensic ILabaratory contactead wald ta
E 1o these tests; fair?

A Yep. TYTes, they did.

31 Q They sent ¥ou these two exhibits that are in front of you
& thers and said, "We want you to ron tests ob Chiso"

10 Right?
11| A That's correct.

121 Q@ 2and go vou did that) correct?

131 R TYes.
141 Q@ And this 1s the report right here that was generated as a
15 Fesults
16| A Tes.

17 MR. ROHL: Okay, And se — Jedi, will you screll down 3
14 lithle it
121 Q¢ By Me. Bohl, contimoimg) It says "Particles of gqunshot
20 Fesldus ware ldantified on the left hands of Dreay Rogeks.
21 Zunshot residus can be deposited on the =skin by

22 discharging a firearm, being near a firearm, or ecming in
23 direct ceonbtact with an ¢llect or persen or transferring
24 qunshot residoe." Correct?

Zh 1A That 1g dorrect,
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I am.

2] Q And ageording te the Eansas City Crime Labk's missicn

il

statement, your goal is to provide testimony for both th

4 prosecution and the defense; cight?

SlA Tos, I'm hats on Behalf of the Court. hat 18 ferrsab,

ElQ The sxact statement 1z expert kestimony 15 provided 1n oa

! dlEﬂlFl!nES to ald the Preascutleon and delenss of Crimin

fi]

defendants; right?

2l R TYes,

101 Q@ The preagense of gunshot residus, 1L vou kKoow, on Dengwvan
11 Cerrek could indicate that he was around a2 gun Ehat was

12 shekt or that he shot 1

+
4
i)
L i
H
k1Y
ql
pa-s

13|k That 15 gng of the — I'm sorry — two of the three
14 goenarios:  That's correct.
151 Q@ Tkay. II the Covernment arques — 1if — that Demewan

16 Cerrek's gunshok residus tests were transfarred — or wa

%} the result of the third cenclusion — are wou still with
13 3
151 & Yes.

20319 That would mean, durlpg The collestion, 1o wag

21 contaminatedy corcect?

22| A A= far as coming in contact with anpother ohject or
23 surface?

241 Q@ Correct.

ZE1 A Teg, That would bBa a form of contamimation that Donswan

=

al
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THE WITHESS: Ztand up?

MR. ROHL: Yes, please do.

tBy Mr. Bohl, continuireg) Same questicon. Is that a olsan
Jlonre?

I do sea fame materlal on the glave,

Tkay. And, specifically, 1f we lock down on the

qur-t-harv.fJ gorner, there seems to be a Powdary substance

—
LK
1y
1

|

|
=
ik
I.I
i

g=o what you're pointirsy cut Chers, ves.
Dkay, And so the ruleg and procdeduras manual says Lt
should be handled with clean glowves; righk?

What rules and precedurss mamual?

Well; the Bapid City Eolice Department ——

Teabh: Handling with olean gloves makes sense, weal.

Jhay. Bo can We agres there'sz moere forensio evidense sent
ir for testing to handle the dirty gloves?

Yeah, whatever is on thers.

ME. BOHL: Jodi, cogald you pull up 6381 for me.

iBy Mr. Bohl, continuimg 2o lmags €81 — that's a plcture

of Ehe plstel right im front of vou Cherey oorrach?

tBy Me. Bohl, contingirg Wouold it be fair for me Lo

characterice that bBullet as a pless of materiial evlidencs?
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And that "

il

right.?

And; a3

Tes,

Ard the purpose

14 cregs-contamina
IREH I wonld agree,

]

CAN We agres bh

over his house?

Tt waild b

o » © B
T
Lo

Tl

1vala had vou testify about;

1r, @an wa agrese thosa glavas tha

5f clean gloves iz ko awvoid what's zalled
ticni right?

VeI -

at Dreaw Bogers's DHA 1s golng o be all

SEEUMm= 1T woulc, ye3n,

= ; 1ght?

=i

=
i e

impertant changs gloves; ¢

real cuick, Bgent

21 MR. ROHL: I have no further questions, Your Honor.
23 THE COURT: Thank you.

Mr. Haivalat

24 ME. HAIVALA: 2 couple questions,

25 Deoyen mind If T uge your exhibits?
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THE COURT: Okay

o Fine. Let's bring in the jury.

{WHEREUFON, the Jureksz entsred the courtrcom.}

THE COURT: Are

hawre vhasen

bobh mides matisfied th=se are the Jurors

THE COURT: Gtate may fall 1ts next witness.

MR .

- - - el W | LR g el gt |
AT WOl ALl ol Tl BTy

SEAN EENNEDY,

having been first duly sworm,

Pastified 52 follows:

HATVALR :

Lol O el o I i

oo MorTlng.

B

how lang havs

DIRECT EXAMINATION

We'te in an cold courtroom. Het wvery pet up

nama for Che reoord, please.

Filed: 3/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086

APPELLANT'S APPENDIX 85




—

For about sight and 3 half vyears.

And as far as edugation, how far did you

And what college did you go tod

HOKQ O OF o W

E Angeles.

M2 You're a Trojan?

a0
=

I was:

[ graduated from college with a bachelor®:

70 1n collsge?

.1,&":“_&:._

[ went to Universifty of Ssuthern Califermia in Los

210 Okay, How were vou enmployed pricr to beinga spedsial

14 acgent, for the FBIT

11| & Just pricr to joining the FEI;, I worked for a company

12 called Bede Technelogy. For Bode, I worked as a

13 conbracboer ak the FBEI lak in & unit callsd Terrorist

14 Explosive Devics Analytical Center.

15| @ wWe're going Lo ke talking a leb of big words hers,

16 Iet me ask wou thiz, Your college degree — what was

it 1n?
131 & It was in biomedical enginsesring.

121 Q@ S0 ars ywou an englnesr’y

ZIl A I have:a dogres 10 ebdgiheselrnd. I'ma gpeclal agent. '

21 not an

i
il

OJinasr.

221 Q@ Okay. Whers are you employed now?

24 o what we call CAST. As part of CAST, I

&5 primacy rasponsibilities.,

1| A CTurrently, I am part of the Cellular Analysis Survey Team

hawe Chires
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ard robberies:

2|2 5o let me ask yow thig: What is historical =2ll site

i analysis?

gl R In the most basic teoms, historical eo=l1l site analyesls 1s
5 determining the denekal location of a phota At a given

E date and Eims.

1@ And what i1e the purpese of the cell site analysis?

a0
=

The purpese of it 1If bo determine the gensral location of

& a phone &5 1C relates to soiee Cype of incident:s a

10 homdsldes, @arjacking. Really, any type of case whers you
11 wank to know where a phene was locabted when an incident
1d CoSUrEed.

13 @ As & part of CAST: have vou received any specialized
14 Crainity regarding phornes;, Cechhology, or historical ecell

15 sitany

171 ¢ 2nd please explain the training you received.

121 A To kecoms a rember of CRIT, you go through around seven

15 weeks of Craining that takes approximataly two years Lo

20 conplets: The Cirst week of that training 1s what we oall
21 cur CEST basic class. We are introduced bo =all detail

23 records, tower liste, and mapping software fer the first
23 Lime,

24 The @all detall records are what make vour phoons go.
&5 It has the dates and Cimas Lor phare dalls and text
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1| A TIf your phone 1s con, btiming advance data is constantly
2 being generakted for it. The problem with timing advange
| data is it's very wolumineus. It might ocour every 30
4 geconds to a minots. And phobe cotpani=s havs Lo manage
5 that data.
E In ths case of Verizon, they have — their biming
! advanced data 15 enly maintained for seven dave.
3 This s=ar<h warrant that I received the data for was
& esponded Co after the geveln—day window, &S0 a let of the
10 data [rom Verlizon wasz 1ost.,
11 The data that was shown here iz specific to what's
12 called dropped calls. Verizon will keep their dropped
1.3 calls for lenger in their network: They maintain that
14 data for 30 days.
15 When the search warrant was esponded to was within
16 that 30-day window, which is why we have the timing
17 adranced data shown here.
13 If it was repponded Lo in the seven—day wirglow ——
15 assumiitiy Che phone was stlll on durling this entiee Cimes
Z0 frame — Chere would be a lot more data than what 1g shown
21 hers: Yeu should see 1t probably swvery mimats.
22]1Q ©kay. BEeo we understand the slide. You mentioned — it
23 looks to me there's a gap 1n time and the cell phons not
24 b=ing uged. Am 1 correct?
Zh| A That 1z éofrect, From 10:47 oan the 21st to 1145 4n the
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1 2Znd, there 18 no timirng advance dakas or cell towering
2 gector infermatidn that helpe uz locate the phone.

ilQ S the persen wasn't using LEhe phone?

J| & From what 1 can tell, there wasn't Usage on the phone. 1

5 can't say the person wasn't sorolling through their

E conkacts, going through photos, butk Ehere wasn't any calls
! generated,

2l Q@ 2till, the phote 15 generatirg a gignal to the csll towel;
& am I correct?

101A I it's on, 1t would have beeh comminicatiteg Wwith the osll
11 tower. But berause the search warrant was deme after the
12 geven—day retenticn window for thie type of data from

1.3 Verizen, wedon't have all of Ehat data.

141 Q@ <kay: S0 I'm olear, ywoul have aft oplnlon as to Che

15 logation of the Denowvan phone betvean 1721, 10:18 puom.,
16 apd 1522, 1:5%2 a.m. Ard that's the location of the phone?

17| & That's a little broad. T would expect the phone te be

14 somewhers in thoge arce betwsen 10:18 and 10:47 p.m. And
15 then again betwesn 1:45 and L:52 aume I can't tell you
20 whera the phone i1z located between 10:47 pom. and

21 1:45 a.m. There's no ackiwvity that I could map to give
23 you an epinion absut the locatien of the phens during the
23 time frame.

2410 Okay. Go Lo the next slide, please,

z5 Mrat's this slide of 7
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1 So 1f vou type in a cods inte your phone —— 1f you

2 tried to type in the phens mmber to the White House and

i you hit ®send,® if it gtarte ringing, that call will — 1f
4 connecsts. But if weu typed in "8tar, 1, 2; 3, 4; pound, "
5 it's Just dgelng Lo — Yol kit the green button and seand

E 1t, it's Jusk going to make the noise like the phons

! doesn't connest,; kecause that's not aztually a phene

3 number vou SGan dial. That's kind of what's eourring

& here

1019 Well, lst's do Chat. I am Joibdg Lo Googls "star 2, 1
11 call."™ Dkay?
121 & Dkay.

13|l @ And; essentially, what infocrmabicn doss 1t gensrate?

141 A The firset result 1s from Foobes.ocom: It says "Can <alling
15 BLar;, Pound, 'Z; 1, Pourdd rewvesl an FBI phona Wirs tapr"

16| Q@ That's really interesting, i=n't it?

17| & There's a let of intsresting things on the internet. 1
14 don't think that actually would do anything for you.

131 g But that's the nomber that Donovan Derrek called at

20 1:45 a.m., wWasgh't 1t7

211A I don't recsll the exact nmumber:. Bubk I recall a bunch of

23 gervice-typs codes dialed in there. If you want te see
e Lhe exact number, I'd hawve Lo lock ab fthe call detail
24 Fecnrds.

019 ABnd yvou're familiar with mobile deviece examlnatlobs;
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1 Again, I den't have any timing advance daka oy any
2 call detail records indicating where that phene was
3 located.
4 But baped on the Cext message content, io my oplniai,
5 having reviewed hubdeeds — indesds of phonegs lecking at
E text message content, I khink khe phone 13 likely at 311
! wang Lane, because I was teold that is actually where the
3 persan e wag texting liwed:
& And the natures.of thelr conversations theowglhout the
10 day are wery sexual in fmaturs, And Chen he gerds a
11 meszage ak 1:42 a.m. =aying "Thank vou" and ceferring ko
12 gomething sexual in nature.

-
i

13l e &0 as I undsretand your bestimony then, at. 12197, you

14 beliewe that's whers Che phone 15 Located?

15| A Rgain; T don't know exactly whers 1t's lacated. Based on
16 the text message content, I would assume he's with the

FEIsaN he was Cexting —

13 ME. BOHL: I den't think that iz a scientific opindioen,
15 Your Hornoro.
Z0 THE COURT: Owerruled.

211Q@ By Mc. Haivala, contiruing) To be clear, vou're talking
23 about the Denovan Derrsk phons?

Zi|A Yes, I'm referring to the Donovan Derrek phons. But,

24 again, I don't hawe lodatieon data orf timing advance dats
&5 to give you Chat oplnian.
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I was in the preszence of M. Eeddy when be went to that

2 information — the detail page.
il Q@ Okay. And what did that detail page show as Lo when that
4 plobure wae taken?

SlA The pléturd — 1T shows Che pleture was taketi Janlary 22,

E 2022, at 1323 a.m.
! MR. POHL: I have no objection. Thank you,

1]
o

1By Mz, Harwvey, <ontinuing) Zir, I'm handing yvou what's

& been marked as State's BExhibit 635 Can you fell me what
10 is depisted in Stite's Exhibkit b37

11| & Digitzl messages from a conversaticon bebtwesn RAlan Reddy

And;. ohoe agaln;

-3
)
i
P
1,
&1
kg
0
[iu]
._'F,
—
T
:'[.
oy
i
hut
-+
c
i
A

Thess are pletiures [ took of Mr. Reddy's phiche.

are depicted onthe mossages?

[ -}

i
oo PO
B

B

£

B

T

L

=

143

oy

i and it save "vesterdav." There's three messages. Below
13 thatb,; there is the time of 11:533 p.m. with "yepberday”
15 next to that. And thean yvou go down Chres mooe messages
Z0 and then chere's a Time of 1:42 a.m. 14Z,

211 @ How, remind uz again what date you were speaking with
22 Mr. FReddy.

21| A The date was January 22, 2022,

2410 8o wheti the phenes says "yvesterday, " what date would those

&5 ressagas Have &oalrred’

At the wery top of the page, therse's a btime of 11:27 p.m.
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ElA I'm not dawars of that.

at. approximately 10:3

Bl Q@ How about a kext message from Donovan Derrek to Dreau

! Roger

b}

3 speak face to fage ASAP"Y
['m ot awars of that,

That would be relevant, though, wouldn't

It would.

=R 2

Okay. In relation te Dreau

14 adgresslvely ;s right?

15| A Correct.

16| Q@ &nd, guots, "Hanted to fight" or some derivative of that

17| & Correct.

13 ME. BOHL: I den't have anyvthing further,

at 10:45 or 10:50 pums saying, queker "We need to

187

B afoount of what ocourred

1

foar Honer .

15 THE COURT: Thank wouy; Detectise. TYou may step down.

Zi Ms. HAEVEY: Your Hooory, 13 Che Deteotiws

21 MR. ROHL: I can't =ay that: T =an't exousze haim yeb.

THE COURT: H='s sxcussl for now.

axosad]

Lo |

24 MR. BOHL: You'te certalnly allewsd to l=ave the

z5 i ) T (9

13 consistently, he stated Donovan [Derrek came into his houss
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Zan you tell me 1f you — and 1f vou nesd your records ko

o

2 refresh your memery — how many phones or electrenis

3 devices wonuld be a Debiter way to gay — did they drop off?

gl AR I eollected, I beliewve, 1l itens of evidence amd they

5 varied from esell phongg Lo taklets to EIM cakds to USE

112 And do you have any regorda that would tell you whe

fi]

dropped them IET
Tes;

Do youl nead Chemn to eefrash your memoryy
Ho, Collin Zmith dropped them off.
Okay. And that was on the 24th?

i
[25 .

0 did he deop off on that day a Samsung ARALZRA phone?

'
PO P o0 B oo

I'm surs he did, but I would probably need a little more

16 information about the phone to tell yeu that.

=~
o
~

t e ask you this qusstion: TIt's been alroeady

i

dentified there's been & phone taken in and dropped off.
15 The number was assignad to Dresad Eogers —
20 ME. ROHL: I'm goling ©o obJeot to leasding, Your Hatior.

| THE COURT: Sustained,

1

22|Q By Mr. Haivala, contimiing) Ckay. Did ke ewver drep off 3
23 samsung phone with phone number addresssd to Dresau Rogersy
24\ R TYen.

19 Ckay., aAnd deo you remembar what type of phote 10 was?
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1|A It was a Samzung cell phone.
219 ©kay. And did he ever drep off a phone that had a nurbker
i asgigned Lo an Alan Reddy?
Jl R Tes,
SR Do you remembsr what type o0 phone that was?
E| A That was zlso a Samsundg.
1@ And was there a phone brought teo you that the rumber was
5 agsigned booa Donowan Derrek?
ZlA I received 4 phane that 1 was Celd belonged to Donovan
10 Derrak, I wash't able to get an extracstlon off that
11 phoos. Ik wasn't supported, so I wasn't able to confirm
12 the phone number.
14l @ Tkay. Did you hawvs a descriptien of the phens?
14l A That was a Motorola o=ll phons.
151 9 Tkay. &So lec's talk about the phone. Filrst; the Dread
16 Fogers's phone. I called ik the "Alan Eeddy phone, " which
17 is the Sameung. D[reau and Alan's were Samsunds bt
14 liffetent nmedsls?
121 A Yes.
219 And did they alsg dreep off a phene on the Zdth an Apple 1
21 phons which belonged ko Destiny Bogers?
22| & Yeah. That was Bpple iPhens. SE2020.
231 Q Ckay. FPirst off, let me ask you this questien: Whsn you
24 are — atd I'm golng Lo gse the word "mining for data" —
&5 iz it the phone — what'es &0 the phane? Are you laaking
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1 extracticns we're zble to get at times typically coly get
2 phens calls, eontacts, text messages that are sent

i through,; like, Verizeon through cell towers. It's not

4 Cypically going to exbract dats from those third—party

5 apps; like, Fadebook, Instagram, TikTek, those cypes ot
E applications.

12 S0 wvou downloadsd Drean Begers's Samsung?

a0
=

I did:

210 And that was loaded on same — léaded on some Type of

10 slectronic devicse? Car you kKind of walk us through whaks
11 vou cdump Ehe phone.  Where does the datas go?

12| A TYeah. The data gete gtered on either a computer or server
1.3 whers it sbayes until we make coplss for our parbner

14 adlensles .

151 @ Iz that the sams thing you did with the adlan Reddy phone;
16 I'"1l =all 1t, and the Destiny Rogers's phone?

171 & TYesh, 80 I — basically, I have all my forensic copies

14 that I ptore on our server an my WOrk Ccomputel and then [
15 make coples of Chose Lo provide to the investidaters once
20 I pracgss 1t capd make 3 case Iorp tham T review, because
21 they know more caze details than I bEypically do.

22|Q Now; 1if I have an app — let's say the Grindr app — are

23 vou able Eooget 1nko Shat when you download — and; againg
24 I"11 use che word "cdump" the data from the phonesy

Zh1A Ten and o, Depending on the make and model of the osll

Filed: 2/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086
APPELLANT'S APPENDIX 106



—

il

fi]

= =

Of course, oo one saw any of this. We're just literally

gperating ¢ff of what these two humans texted each other;

oo rrect 3

I
That 1s correct.

And s I Wwant to bBack 0p a little bit. There was —
thera's been a lot of talk an Ehiz brial, Deteckive
Almeida; about cell phones and call detaill records. Okay?
That "s gorrect.,

Are you familiar with both?

['"m a lot more Tamiliar with forensics, A lifttle less
familiar with oall dekail records.

Well, sure. Would it be a fair characterization for me to
gay that you guye are — you guys are swampsd in the
digital foretnslc s=sblohi

That 's-wery fair.

Why?

Because everysne has a ¢sll phone and every crime there 1s
a oell phone that we can review to show evidence.

Sure: You'bs waluable to the Bapid City FPolice
Dopartiment, aren't you?

Thank o,

Well, I mean that. That's a fair charasterization; right?
I mean, my God, I I give you this and [ give yvou my

pasewosrd and @ou go download that, you're golindg to Leart a

Filed: 3/4/2024 12:27 PM CST Lawrence County, South Daketa 40CRI22-000086

APPELLANT'S APPENDIX 107




.

—

lot abowvt me, aren't

il

Tou're going to know what I 1

Ard, pobentially, your darksst secrels,

Tealk, for sure. Tou're golndg to krow whera

Potentiallwy.

n
L= A s

fi]

>
i
ﬁ-u—

1] e Ld gay Chat, 1h

having — if wou had

1% that would have been very valuable?
13 [ did hawve access Lo 1t.

wollld have been able to complete a d

Yol

oooF oo

yonl know this,

T

phere was esized, of course, by the Spearfi

[

Pepartment; right?

121 A It was.

9 And that wWwas — Came 1nto youl ousTody;
M |A It dad.

22| Q@ And that's net in dispute. Thers's evide

property inventory recsipts, which document

3

COrrect.

And & you attermpt to Ad an exbrastilon, ot

I

aaw

an 1noredibly

this cass,

ta Denowvan Derresk's phone,

cwnload om 167

Bt Doncwvan Derrek's

sh Polics

right?

nee transfsr,

T, -r|.=.| |

vou don't have
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that thers is no evidencs that he deleted anything?
2| & It's their job to review the evidence that's testified and
3 come to thelr ocwn conelusicn.

d1Q But you teptified vou can't tell if apything was delebed?

S| A Teah. Bazed on the extraction and the data T waz able to
E get on the extraction that I got, I wasn't able ko
! etermine that something wae deleted or not.

20 without some additicmal bestimeny; there is Do evidence

1]
o

o

thabt he deleted anvthirsrs cighit?

)
=

That iz oorrect,

11|99 I want to talk sbeout how you can obbain informabicn aboat
12 location with regards te a digital mobile devige dewnload.
1.3 kay

141 A  Mu—hrom.

151 @ Would voul explain how you dan:get lecations fram that.

16| & TYeah, sBo there's multipls ways. Liks I talked sbout,

17 there's different, I gueszs, lewels of extractions. On an
13 advanced 1ogical or file pyetem extrastion, the oddz of me
15 being able to determine location off a o=ll phone are low
20 unless the user sends 2 messaga sayvling "I'wm hera.”

21 If I'm able to use GERAYEEY and get 3 full file =yztem
23 extraction and/er a Cellebrite physical extraction, [ have
23 a lot bketter odds of getting that.

24 Eeally, like, thers has to be almest, lik=s, a perfect
&5 Lo 1n orfder o get Sore of that information. The uszer
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1 has to have on the applications that they're using that

2 it's ckay to tragk ms, it's okay to know my locatien, it's

3 ckay to do all of that.

4 S 1f 1 have a tser that, 1 guess, didn't chanses the

5 sCuff go they'ra not balng tracked By thelr app oF their

E phonse or by bEheir health application, there's a possibly.

! But there's a lot of, I guess;, nuances to 1t. It has to

3 b=y liks; all 2f thesé things havwe b4 lins up fairly

& perfectly in order te have d really good pioture of where
10 agamests 1g at a gpecific tims,

11| 9 Sure. Do you get more informabicn when somecne glves you
14 a pagsword?

13l R I guess; Ehe black—and-white answsr is ves. Bub it skill
14 determings on the make and tmodel of che cell phone — if
15 they 're ‘conpatibkle with the tonls that I hawe acesgs Lol

16| @ There's alsc application data zside from location that can

i b= heneficial. 2nd, of couree; an example of that is the
13 Gripdr meseages that we wenb threough; cight?

13l & That's oorcrect.

23| Q Rooordlng Lo — and, again, I den't pretetnd to be ag

21 knowledgable about thiz as you. So 1f I misspeak, of
22 coures, you'll lst me know?

241 Q0 According to the Grindr website, it collects your precise

&5 lomatlon Co detarmine yvour digtanse from other users)
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Tes, 1t's pessible.

Individuale use different kinds of apps, as well, when
they 're having discussicnsy right?

Y=ah., Like, in this wase, they used the Srindr
application as wall as tedxt messagoss.

Zure. And this is what you do for 2 living; right?

20 vou're gonstantly dealing with peopls trying to
cofmmnicatbes on — for lack of & betber word — 1'11 <all
than "shady" or "ilncognlbo" applilcationsy

I gquess, giwve an example of cne of Ehoss.

Well, this is an exampls of what I'm getfing at. Mayke
they'll communicats on Whatsdpr or Snapshatb with the
belief thevy're avoiding detection; right?

feal, people tsas thogse apps for variods reasons. Like,
for example; your sexampls Whatsapp, it's encrypbked through
Meta., And those messages are recoverakle on the. persen's

i
s

recoverable, like Grindr,

1
m
=3

_'h
o
[
i
Ak
e
-:ll
M

T
-
D

through a subpoena,

Arnd that would all be infermaticn that we eould have
chtained wia the digital dewnload?

That is dorredt.

Qther ways we can determine location, of course, would be

SRR cight?

-
i
e
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and Donowan?

2| & Can you ask that again, please?

e

teah. I told you I would ask you a bad question and I'm
4 following through, so 1 apologize.

5 The basie of your khowleddgse 1n thisg case about the
E penis would b2 the contents of the Grindr messages and

; text meesages?

a0
=

feah: S¢ for that specific image, 1t shows that the pheto
& was taken with Alan's <ell phones at & date and cime That,

10 baged on Che Text messages, would leave a person Lo

11 b=lieve that thoss two pecple wers togsthsr.

1218 2ure. Ahd there was a Google gearch on Alah Beddy's

13 phons right?

19| & That s corpect.

15| @ and that ooourred between the hours of 1:00 a.m. and
16 2:00 a.m.7

171 A Correct.

13 @ And that wazs "Doez meth make people — guys — desz meth

15 maks men noet be able Lo cum®" or something like that?

23l A That 1= the gist,

2119 And then at 1:23 aum.,; there's thiz prcture we've heard so

23 mach about; right?

il R That iz correqct.

2410 Okay. And so mavbe you know, mEybe vou don't, but the 511

z5 mall came itrat 12:48 a0m. 7
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1 that arez of rubbing. 2And then there's two more ciroular
2 areas of abrapion tewards the interior part of the weund.

e

w0 let's walk through the arsas of abrasion. First area
4 of abrasion — and to peint oub to Ehe Jury, if you would,

5 Bleage. — what 18 that arsa¥

s

E|AR Sz this 15 a cloge—up wound — closs-up photograph ——

! pardon me — of the Decedent's right arm. This iz whers
3 the sntrance was. This is Ehe only defest in the autopsy.
& S¢ the red arvound the wourd 1s Che abrasion that Che
10 bFullet makes when 1t goes 1ntd the skin,
11 This, ko me, iz diffarent — this areas from sbout — I
12 think it was down — this part of the wound over this
1.3 lateral part-of the wound. You have thess twoe aresas,;
14 whilch are different to me. Those are made by somethlng
15 eloa,

16| g okay. And locking at those abrasicns, do yeu hawve an
opinich as to what made theose abrasionas

131 & I think thizs iz & conbact — I think this i2 & wvery ¢lose

15 wouna. I think when the teidgger 1s pulled — parden e —
20 the gqun 1s wery ologse Lo her arm. And thig mark hers and
21 thess two marks here are caused by the tip of the barrel.

22| Q So the barrel was againgt — the barrel of the gun was
23 agalnzt the shoulder when the bullet was trigaered; am I
24 Correct, in your oplnion?

Zhl A Tan.
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What abouak the obher areas?

o

2| & I think those are the same thing. I think they're related

3 ta the tip of the karrel.

J1Q okay., All cight. Contlmiing ob then. Walk me throough
5 What you did after yveou started the aubtoepsy and examinad
E the bedy and found the wound on the shoulder.

PlA S0 that was the only thing significant externally, as it

3 relatez to injury. Yeéal, that was if.

& S0 the only — you know, the only traumatic thing th
10 I fourd externally, ag 1t relabtes td this autopay
11 examination, was this cunshot wound.
12 Internally, of @ourse, thie becomes the cause of

1.3 death.. 20 this 18 a gunshet wound invelving predominant
14 the chest partilon of Che body. It inwolves the right
15 lung; it invelswesz the acrta; it invelves the esophagis a
16 the left lung. So it's a gunshot wound that goes acroes
i this pdrtion of her body.

131 Q@ 20 you have before you geveral autopsy pictures that I
15 understand show the course of the bullet wheth 1t enter=d

20 the boedy. Can vou pleasza pevView those?

21l R (Peruses documents.]

221Q Iet'e start with Ztate’s Exhikit 2&:. Please take a look
23 at. that.

24| & okay.

Z51Q What 1& that pleture?

at

1y

ricd
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millimster base. Someare to do with ballistics can tell

2 you whers that fits. There's all sorts of calibers.

1|l Q@ Would a .4% caliber ke consistent with that?

4 MB. BOHL: I'®m golng Co objsct. He saild he didn't Enow,
5 Tour Honor.

[ THE COURT: Sustained,

1@ By Mr. Haivala, contimuing) When you teook the bullet out

fi]

of the hedy, what did you do with it?

1A I gave 1t Lo the police officers irvestigating Che cass,
101 @ After performling the auvtopsy on Jamdary 25, 2022, of

11 Cestiny Bogers, were you able ko ascertain or come up with
14 a reasonable medical certainty the cause of desath in this
13 cage?

191 R Yes.

15| 8 2Znd can you cell the juey, in yoor opinien; what wag che

17| & The zause of death in Destiny Fogers 13 a qunshot wound to
13 her chest,
121 Q9 <kay. I'd like to have you take a lock at Exhikit 32,

20 I givingg vou & palk of gleoves, 1L vou would like ©Te use

21 them. Thoze are latex gloves.
oy

23 1'd ask wou to take a look at the exhikit. Is thie
23 the box that yeu gave the bullet Lo the Spearfish Folice
24 Cepartment 7

Z51A To bBé honest, I don't Enow. I gave Che bullet te them.
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2| A My name 1s Bincy Thankachan. Iast name spelled

3 T-h—a—-n-k—a—c—h—a—n-

19 And how ate yvou =mployed, ma®am?

SlA I am a fordnsls aexaniner with the Rapld City Falide

ks Departm=nt

719 How leng have you besn with the ROFDZ

a0
=

I havre hesn with the department for about Eive vears and

& thres months,

LY

1019 Can yvou descorlbs to me the traindng of —— I'11 take a step

11 back. Can you describs to me your experisnce a=s an
14 evidence tech, D[id I geb that right?

131 A Forensic examinsr.

141 @ Thank wyous Can vou desoribs To e yoUr experlence;

151 A I have a bachalor's degree in forensio soience and a

16 maskter's degree in forensic medicine. I graduakted from

the University of Marvland. After mv graduation, I wae

13 hired by Che Eapid City Police Department &2 & Eorensic
15 EHATLNET .

Z0 Az a Torenslico examiner; I gpeclallzs 1n Srlme Soehs
21 investigabicns in fingerprint analysis. 1 respond bo

23 major eriwes, such as hemicides, aggravated assaulis,

23 gexual assaults, armed roblery, st cetera,

24 I oo o ocrime soenssy [ examins themyp I docurent Chem
&5 ging photageaphy: I dellest evidence, I algs examling
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1 wehicles. I examine indiwviduoals inwolwed and I attend
2 autopsies. 1 desumesnt avtopeies, collect evidence from
i autopsies as well,

419 And how many cases — how many Limes have you had to do

5 this It ¥our Sarasry

Bl A Hundred-plus bim

5.

11 Q@ What exactly: — when you de your profeseion, ag a forensic

3 examiner, walk me theough — for sxampls, when You taks
& evidetice — DHA, What precauticns do you do?  What
10 protacals de wou follow?
11| & Mayke evidencse collectien from the crime scens or from
14 esple. It deesn't matter. I make sure that I wear a
13 pairr ¢f disposakle gloves: [ change thsm out as and when
14 1C's necessary. [ also w=ar an N39S mashk.

151 @ &End that iz the proper protocsel when taking DHA ovidetios?

1E T=3.

171 @ 2nd who estaklishes those protogele? Ie there a national
13 crganization?

121 A Yes: Thesse are standard obime soene pracstioes and we also
20 have lnbernal standard operating proceduress and the RCED
21 policies.

221 Q@ When you take — when you're doing your examinaticn,

23 taking a DHA sample, you do wear the mask then?

019 Okay., T would lika you Lo look At Exhibite 113 and 114,
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which are in front of you.

iHitnese complies.)

Are ywoul familiar with those exbibits?

QoF o P

I would 1ike te take you bask ©o the 22nd

’ svridenose — DHNA swvidenge?

3

Y=g, I did;

a0
=

of January. D1

E yvou come ko Spearfish, South Dakota, to taks =zome

2l 2 FPlease describe Lo the jury what Che circunstances weps

10 that brought you to Spearfish Crem Rapid C

121 Q@ FPleamse tell the jury what happened.

ity,

13l R 2o 1 gobt a gall from my supsrviscer.:. He said that

14 Epearfish Pollce Department required my assistance; When

15 I asked him the dAecailes, he told me chers

has bean @

16 possible homicide and they would like me bEo come cver and

precess an ingdividual,

Arnd akbout what tims of day wazs that®

o
L]

In che affernoon?

25y 51T«

LIS

L= A s

~fish?

3 e

r
=

=
3

Spearfish Folioe Department.

Ahout 1448 heurs, which is about Z2:48 g

And e¢ you drowve from Rapid City to Spearfish. Where in

ZH1Q What dig you de whean yoiu qot to the police department?

A
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essenkially, the pozition saye the forensic examinstr

=t
w2
r
LF
I—
=

2 1t responsible for the collecticon and forensic analysie of
i crime fFoens evidence on locationi rights

B0 that meanz you know how Co collset this stuff; eight?

T=s5.

n
L= =

And you know how to do it in a scientifizally sound way;

fi]

right?

w3
=

Yes, ik,

1019 and I'm Just goling Lo oome up here becauss thig i3
11 impressive. I wank you to Jusk go Ehrough a 1ok of those
12 duties. EFeally explain te the Jury what i1t is that yom

_|-'a' ':TI_'T_.I.

141 A <Okay. Lewvel one o two?

151 9§ Ievel two, please,

16| & Ckay Eo just the ones thak are marked?

17| @ Whatswer you're comfsrtakle with.

131 & ©kay., So these ate the level twe respensibkilities of a
15 forensic examiner; as listed by BRCFD,  Completes all

20 gosantial dutles listed under level ohe,. provides

21 training, evidence cellection, presercvabion, processing of
23 the scene and a laboratory setting, speaks te public

23 crganlzations on evidence or forensic-related toplcs,

24 performs Cechnical fadministratise reviews of casework —

&5 ME. HAIVALRA: bMay I Bave yvou slow down a 11t bicd I know
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reporter 15 troyineg to take thaz down.
2 THE WITHESS: [ apologize.

i MR. ROHL: I should have spoke up.

4 THE WITHESS: Do you want me o start from the beginning:

SlA Epeaks to forensically related toples, perfopms

E technical fadministrative reviews of casswork, performs
! administrative work to inolude monthly statistice,

fi]

acereditation reports, and other reparts as necessary,
& assiste 10 training level ofie examiners to conpetensy,

1019 By Me, Bohl, continuirsy) Thank you,

11 I also brought a copy — vou testified about the Rapid
12 ity Policde Department rules and procedurss: right?

131 R TYes,.
141 @ And therse are roles and procedures as to how you'be

15 supposed to ealledst evidencs ab a orime seate) right?

171Q@ 2nd eo I Brought a copy of thoese., I'm g99ing to hand you
13 what. 'z heen marked Defendant's BExhikbit G. Would vl mind
15 telling the Jury what that is.

ZIlA So thim 1z the Rapid City Police Deparimentbs rules and

21 procedures particularly pertaining to collection and
24 preservation of evidence,

23119 And what specific policy are you looking at in front of
24 wou there? It's 10 the top left-hand oorner.

ZhlA It is policy nurnber B21-02.,
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1 rules and procedurss manual 1s for evidence collection and
) preservation, acogrding be the rules and procsdures
| manual

gl R In order Lo make sure we're all ocollectirgg any evidencs
5 propecly, vou know, which insludes maintalniog intedrity
[ of the same.

719 And =o 1t actuwally wses the word there; right? "Integrity

fi]
-

»f the swridencs, "

109 What ia thatz

11| & Integrity could mean a2 few things when it comes to

1d evidence. I @an talk about contamination,
13 cregg—contaminatien; chain of custody, et cetera.

1412 I'"d really like to zZero in on cohbamitablon and

15 croass-contaminaticn, if vou =ould.

et
=
i
3
i
LiH]
-

17| ©Can you please tell us more akout that.

13| R Yee, Conbaminpatbicn generally means what the word stands

15 for: When we're collecting the sample, we want to maks

20 pure wWwa're colleosting it abd pacskagling 1T and securing 1t
21 properly sa that foreign partiecles are not introduced intso
22 it kecause that interferse with further testing,

231 Q And would it be fair for me to say that during the

24 evidetice collecbing process, 1L 1t's not done sight,
&5 thera'es exposura Lo contaminpation oF dross—-dontaminationg
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il
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il

oD FoD OF o P

Tes.

And that"s why these exist; right?

To make sure that we Zealously gquard that soene; cight?

-

Sz that 1k dossn't happ

in

i

MR. BOHL: I want you fooscroll dewn a little hit, Jods,
Lo mamber 4, 1f you would. Okay: PBight thers. Humber 4.
(By M, BEohl, continudrsy) That gsave "proteaction of

evidancs. Fight?

-|'l =3I

L]

And when 1t says "employess," that msans law snforcement;

Ell
'
b
r#
m
=
i
=,
im
3
ty

roement's obligation to bEake all

Frecaublons Lo prevent Sontamipationy right?
Y=g, A&And glnce this — sincs thie document — this

docuaretnt was particolarly made for BCPD employess, so Chat
I b 3

wonld ke any law enforcement working with Rapiad Cliy

Police Deparkment, yez.

Zure. And, of couree, you're well-studied in thiz field;

Y=5. L try my best to keep up with it amd sbhtaln any
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Absolutely you doo And yvou've reviewsd this and there's

o

2 nething in hers that's not scientifically walid. Wealdl

3 that ke faird

SlQ Sreat. S0 I want o0 to turn o the nedt page of thlis for

Se number 1 says "Officers, whether working

fi]

individually or in ecoperation with others, are

& esponsible for preservihng and protecting the scens o the
10 orime and the evidende contaitied theredin." Right?

11| A That is correct.

121 @ 2And just so I can be super ¢lear, that's this takle's

1.3 responsibility here; right? Fressoubicn and law

14 enforosment .,

15| A Law aenforcement, yes. This particulasry —— namber 1 is

16 talking abouk, parkicularly, pecple wheo are coming in
17 contact with that svidence item or people whe are

13 handling — phy=sically handling — that item.

121 Q@ Sure. Or goling into Che oplims sosme?

1A Yes.

211 9@ Does that inelude that?

22| & That's fajir.

231 Q Ckay. How I want to go to number 2. Because nurber
24 throws gquite a it of infoomaticn at us. COkayd

1A Tkavy.,
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2oF o B

L= s -

I'm zorry. Hot mamber 2. I want to go to number 4.
Dkay.

have it highlighted on your copy theres.

End I'm going to pead what I think iz the relavant

porkicn. And 1f I misstate, of course, you

&0 Chis sayvs "All evidencs, particularly cthat which may

boigr" — and IT'm goltey to akip to "DHA"

"INA or other types of trace evidentiary particles shall

ad
(e

%]
T
A
H
)
5
o
—
[

in sush a way to prevent desbrustion

or wontaminaclon of evidenss." BRight?

2o the id=a of contamination of evidence — this isn't
something I'm making up., This is well-known in the law
anforcemsnt oommari r__.r.-“_-

Teh, 81X

Falr?

That's fair.

And then it says "If it 18 suspected that forensig testin

u

f any Lips will be requessted; the items mast be pacshaged
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fi]

14

o
Ty

o

a2oF o oo B O F

what I think 15 the orux of what I'm gekting at. Would it

bt fair for me to say that the keginning of BExhikit H —

— deals with integrity of the evidenoe?

Euper 1mporCCant

=1
g
]
iT
i I_

20 1f you would turn with me to page d of 8.
iWHicness compliss.)

We're golng Lo go Do number 16 thers, Arnd thers i3

T
e
[
(m s
[
i]
b= |
=
pu
i
el
o
Li
=
M
=g
i
Lar}
il
i |
b
- T
.
H
b

Writing oo 1

en there that's incerreck, you're aoing to let us know?

okay: (ALl suspected DHA evidence must be protected from

possible crogs-contaminatieny right?

Bnd go. 1f there 13 DHA evidence collected at the scene. in
18 cage, 1t rneeds to be protected Crom
crogg—exanmnation?
Contamlnpatlon, Veas,
Or pontaminakicns Thank: you.

And I ineluded a word hers pnext to

zlean gloves. should bBe worn at all Cimes?

It that sclentifically acougrata?

Filed: 2/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086

APPELLANT'S APPENDIX 125




g5

=

That "s- fair:

21Q Tkay. Because if yvou're handling evidence with dirty

il

glasres, —
i 3.

— What dheg that meand

Conkaminakbtion i1ssuss, e

n
L= =

Okay. So what happens 1f I show 1n thie case that

Bdcrifices the integrity of the evidenocs; right?

(= S = R 5 -

It also states Chat yoo should never lay evidence <1

o
-
5]
2
=

e

15 upasn aty sukface without first putting down a olaan

What 11 1t didn't happen 10 this sasa’?

oo o W
0
L]

231 Q dure. &o 1T the surface is, say, Dreau FEogers's house,
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T
im
H
H
0
o
=1
'

It's important Co e Do get your name cight and givs you

Would it he a fair chatacterization for me Lo g3y that

e - v P 3 . 1 - 1
the majority of your dinvolvement in this case is orime
Soare proosssling’

Ahsolutely, y=s.

Sbviously, you didn't intetview Dreau or you didn't
interyvisy Donovany right?

M.

S0 the majority of what veu did iz prodess the soens:

right?

re=5
LS 8

And you took pictures of the proeessing — the phetoegraph
process; right?
That was such a poorly wordsd question.

Tou photographed the progessing of the corims scene’?
rexd .
wkay., And so I't golng to approach with what's b=en

rarked — I baliewa 1t 's Defatidant 's Exhibit D, but I
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E=ttsr contirm that. Defendant's Exhibat E.  What I hawe

2 done is I've selected some pPhotographs that I'm geing to

il

ask vou aboub. 1 would like you Lo review those for me;

4 1f vou would.

SlA Bure, (Peruses documents.)] Okay.

E|lQ Do those zppesar to be true and sccurate depictions of =zome

/ of the photegraphs you togk of the crime scene?

a0
=
L")
h
Lo

& ME. BOHL: Your Honob, I would move Co inttoduce

10 Defendant's E on that baaia,

11 THE COURT: Any objecticn?

1d MR. BOHL: UHao, Your Honer.

13 THE COURT: Defendant's Exhibit B will be recsived.

14 ME. BOHL: Thank yous, Your Honor.

151 Q@ By Me. Bohl, continuirg) The — before we work thesugh

16 the crime gcene, I Just wank to confirm a cocuple things.

131 Q@ You testified on that helster there was what's referred to
ag, 1iks, a kelt loop shelf; eight?

Z3l A Yeah, mavbs I didn't explaln that real well.

211 @ Would you?

22| & Yeah. Basigally, it's the part of the heleter designed so
i that when it slides 1nte your — part ¢f the holster goes
24 into your patibs and the othsr parct will b= on the sutside.

&5 It Will grip 1f vou're waaklrdf a bealt.
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-

Tkay. Eo there's not, like, a separate atbbachment?

Mo. I gould leok at it again here, but it would appear
that — my understandirg is a paddle helster is just Lhat
paddles that slides Inside your pants and then thers's that
ghelf —

I thaink that's fair. 1 didn't know 1t there was anothsr
attashment .

Mo, 1 -didn't mean Lo imply that. [ apologize,

vkay;  When sou went through the evidence That Mr. Haivala

=
i}
i
-
-
i

enontad vou with, was that similar to The way yon

[ quesg, <an vou be more specific?
Well; wou pub on a pair of glowes; right?
j T
And then you began Lo goe through different pieces oL
evidence; right?
16,
2o do you koow — gan nitrile gleves transfer DHA?
don't know.
Would woul agkes tChat's an lmportant thing that you
probably should koow?
I[t's certainly an important thing, yes.
w0 thers was an article in the Capital Jeurnal whers the

director of the State FPorensic Laboratory was intecviews=d.

And within that intekrview, she stategs — wall, let me back
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ERight.

2| @ 2And so I'm going to have you come down off

il

gbtand for me, if wou would.

g MB. BOHL: Jodi, will vou zoom It right th
5 If you «an peally get in.on that glowve for
&l Q (By Mr. Rohl, contimuirg) Bnd now ['m Just

/ vou do those gloves right there logk clean

fi]

MR. HAIVALA: [ am going to chisct. Lack
& We 't not sure what we're looking ats

10 ME. ROHL: He's locoking at Defendant's Exh
11 oonficrm that he =zaw it.

12 THE COURT: Cwerruled,

131 Q (By Mrc. Rohl, continuing) Do thess glowes
14 thay 'pe olean Lo you?

15| A Appears Lo be something white on them.

et
=
8]

W=ll, let's really maks 3 record hers. Do
17 to be & smadge on the palm here?
Arnd then on this cight hand over here. Wo

Eperis, T don't Krnowe,

b - ] F B =
3 = [ T

M
x|

l.l

1]

i1

i

I

;

=

ey

1]

=

14}

—i

[

u

And go are you telling this jury right her

24 cl=an gloves that that piecs of forensic =

the witn=as

ere.  Iop left.
He,

going to ask

ibitc B, &9, to

lock like

il
g
T
i
il
H
il
I

PE=ar

feg, some white specks and a smudgs of pome sorIt.

nld that bes ..

e that those ars

Videnees 18 being
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]

QoF o P

I don't know whosze gloves thosze are.
But you togk the pigture?

[ did take the picture, yes. And [ do see white
substanaes on thers.

And let me start off by sayirsd I don't want to come afber
you. I hope you know that. I'monok toying to do thak.
I'm just seeking your genfirmatien that thoss are not
clean glowves .

I do ses= something for=ign on thet,

And sc do vou agres that forenisic swidence feods To ba

=i
[m]
o
i
il
(B )

handled with cl=an g
[ do agree.

And soooould you agree with me that forensic svidense that
18 not handled with ol=an glovwes 15 what we would call
mishandled forensic evidenceT?

If it was dirty glowves, ves.

20 do I have your permission to put véur initiale right
here under tumber 3: Mishandled forensic svidence?

My permlssichs

Yoo, I'm asking vou, based off «of what yveu Just tegtifled
vy I ocan puk your inatials bere?

I hawve ric idea what that substance is on thoss gloves,
Well, it's vyour <rime scene, though; right
I''"m participating in it, yeah.

Wall, colléctivaly, 1b's law enforcerent 's SElme soenat
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Tes.

3 glawes; right?
4 Presumably, ye=ah.

Bnd, again,; we're Just loakirsy at the sate
T=5.

And thoge don't appear to ke clean?

They appear to have something on them:

"E"lJ" }

HOD OF D B n

That would be oorrect,

2| @ Zomebedy should be able Lo tell me that those are ¢lean

lmadga: Flght?

11 MR. ROHL: Jodi, would vou go ko 401 for me.

12| @ +By Mr. Bobl, continuing) OkKay., So waab 1
13 It 's Bates stamp=sd 401, for the record, on

14 rlight-hand cornsr. What 1s that?

15| A That's a waoocden box and & pask of cigaretbe

H

16| @ okay. And do yvou know whose brand of o

191 R Camel, [ believe,

121 Q¢ Do owou know whoe — 1 yvou know, who smokes
20 brand of clgarethies?

21l A I have no idea.

221Q Ie it possibkble Dreau Fogers emoked that br

23 clgarsttes
24| A Fotentially. I don't know if he smokes.

25 MR. ROHL: Jods, will you go to 403 for me?

g that pigcture

the kottom

||:
p
T
T
[11]
-
o
m
1]

those — that

and of

v
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14

14

o Thed

oo o F O OF o ¥

=

Tkay. Thank you.

Sg the differenge betwesn the picture W just saw and
the picturs now is that the pack of cigarettes was moved
up too the top right-hard acrrmery right?

That 's one o them, yeal.

The bag was brought cut of the box; correct?

The hullets were brought ocut of the bagy correct?
Tes,

ard the Bollets were set obn the bag; right?

That 's correct.

Lan you tell thigs Juty 1f there wagp any dlove changsd
during that precess?

I an't tell them if there was or wash't.

Jkay. Thank you for boaring with me.

MR. ROHL: Jodi, can you please put image 331 uvp.  Okay.
Mow: 1f you can zeum in on the kettom right-hand corner —
tBy Mr. Fohl, continuing) Before we do, can you pleass
t=ll the Jjury what that is a picture of.

fes. Ib's asgloved bard hoelding a kBex of 22 rifle
bullets.

COkay. 2nd so that picture that ig being published te the
jury — is that what that ig?

B

ME. ROHL: 2A6d would you zesm in on that glover
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=

o
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oo o

THE WITHESS: Ztand up?

MR. ROHL: Yes, please do.

tBy Mr. Bohl, continuireg) Same questicon. Is that a olsan
Jlonre?

I do sea fame materlal on the glave,

Tkay. And, specifically, 1f we lock down on the

qur-t-harv.fJ gorner, there seems to be a Powdary substance

—
LK
1y
1

|

|
=
ik
I.I
i

g=o what you're pointirsy cut Chers, ves.
Dkay, And so the ruleg and procdeduras manual says Lt
should be handled with clean glowves; righk?

What rules and precedurss mamual?

Well; the Bapid City Eolice Department ——

Teabh: Handling with olean gloves makes sense, weal.

Jhay. Bo can We agres there'sz moere forensio evidense sent
ir for testing to handle the dirty gloves?

Yeah, whatever is on thers.

ME. BOHL: Jodi, cogald you pull up 6381 for me.

iBy Mr. Bohl, continuimg 2o lmags €81 — that's a plcture

of Ehe plstel right im front of vou Cherey oorrach?

tBy Me. Bohl, contingirg Wouold it be fair for me Lo

characterice that bBullet as a pless of materiial evlidencs?
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Tes.

2|l @ 2And that's the bullet Mr. Haiwvala had you testify about;

-

right.?

il

Sl Q Okay, And; adaln, <an wa o agres thofe glavas thare ars

/1A There is some substance on thosse glowves, yeah.
1R 20 bto cob to the chaze; Lhe hules and procedures maninal

& exists Lo avold cross—contaminat lorg right

10 A Tasn,

11| 9 &nd the purpose of zlsan glowves iz ko awvoid what's zalle

1 cresg—eonbtaminatbleny right?

13| A I wonld agree, y=s.

]

CAN Weagres Chat Dreau Bogers's DHNA 1s going o be all
15 over his house?
It would be safe to asgsume 1t would, yesh.

and that®'s why it'e important Lo change gloves; right?

<

B

<0
oo oo

["m Just golng Lo grabk a marker here real guick, Agent
20 Largatis I Just want to darken this.

21 MR. ROHL: I have no further questions, Your Honor.

L
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=R

Q@ Super important; rcight

Q If a guy like me shows there's potential
crogg-conbaminabion, Lhat's a big problem
eigght?

If there was cross—ocontamination, yes.
fure. Or &ven the potential for it?

Corraect.

e B =

telates Lo Mr. Bogers, ha's entitled te a

1MWaEE

..

1
]
T
[S)
3
s |
-a
o

1
Tal
_I
‘s
:

b

= -
a.'
4]

THE COURT: Smatalned,

A That's why we try o changs gloves as moch as pos

ME. HAIVALA. Objection. Asked and answe

_—

Iy

[

e on acens dealing with biolegical stuff with

_F:'Il

for the casge;

Arnd 1 just want o Enow, in gensral — <ertainly, ag it

rad.
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o o

By Mr, Bohl, ¢ontirgire) And that would inclods adhering
Lo proper peocsedurs and protocol) right?

Correct.

Ckay. So before wa go through some pictures, [ want to go
through mamber 16 with you on Exhibit H, page rumber 4,
Yeg.,

I just want o know do youd agree that all suspected DHA

vidence muisk be protected from possiklse

crogs—conbamnaticn? LG YFo1a agres Wl th that?

Teg.,

]
|._|

And. de yvou agree that 2lean glewes should ke worn at a
Titnas?

Tes.

and do you agree that you should never lay svidence
directly upen a surface without first laying down clean,
1isposable paper?

Teig, that's the best practifs,

Jkay. Bo we are going to stark with image &80, Of
courees, 630 1s an important pisce of evidence in this

cage; right:®

qet 4t turned 8 little Bite

d
]
=
—

['m gl Lo actually bring you a copy of Chat,

Oh, gzt ya., Ye

3]

Ckay. And so dossn't Exhibit H state that that should be

get on a clean plece of papsr?
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That's what it gays on this document;, yes,
Tkay, CAnd that weuld be the best practics; cight?

-

That would ke — veah. Some agencies do that, ves.

ta
[ H= o

Ckay. Because science has shown that DNA can transfer

B from surface to another surface? I[t's called indirsct

Lo ]

transferr right?

T1A& Yas, I'm awars of that. TYeah.

And then 1f we go to image 6Bl. That's this picture right

(i
=1

(i
w2

And. just Eo make sure the Jury can see that, That'es a

fair veproduction of this?

=
ko

=
Ll

Tep.

=
Fi

Lo ywou know whose hand that ias

[
1=

I am not — not my hand., I don't know whose hand that is.

L= B =

1E Dkay. S I think we dan probably agres that Choge gloves

17 are dirty; eight?
14 an I see the —

T

¥=ah, I think it shows up betker ocn the HD screen.
Thete ig some dust marks on the glowves, yes.
Andy ook, I get it. It'e dirty oubside; right?

'.a_clli'-l '

]
£
aoF o ¥ oo P

But for purposes of scienktific copntaminstion and rules and
24 precadurss, there's no excgeption if it's dirty outsidej

25 right?
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L THE COURT: Sustalned,

2|9 {By Mr, Bohl, montinuoirs) Just te make sute I don't miss
3 anything, Rgent Agers, the extent of your inwveEstigation
4 thig case would be crime soene processingg fair?

Fl R Correct, weah.

ElQ Qkay. You didn't interview atybody or anything like chats
1A Ho.

3| 2 B0 wou process bthis crime scene and the collection of

E evidence was done by yourgelf; right?

10| A #Home of ik, yes,

1119 Mr. — Agent Larsan; right?

12 A Yes.

13| Q@ Agent Cody Linebsrger; right?

141 A Correct.

151 @ Bergeant Tom Derby:

161 A TYes,

171 9 Detestive Schumadhar?

19| & Yes.

1% @ Detective Dustin Fuvelsy right?

20l R I don't recall if he was helping with the actual crime
21 et or net, He may have been in Chers ab some point,
2l 9 I'm approashing with the @rime scerme entry lod,

ZIl A Tkay.

241 @ That should hawve everybedy on there; right?

2h R TYes.
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Ll A& Correct. I'we nob besn Chers pregent doring the trainoing.

219 2o if I showed vou pietures of how Chis occomicred, you

couldn't even say whether or not it was done right?

Lid

4R Ho, I have no orime scene training.

2|l @ Do you know what the number one cause of wrongtul
& ineargeration 18 1n the country?

7 M. HAIVALA: Objection, Your Henor. This 1s Lar cabside

(i
™
g
m

goope of thig witness.

B THE COURT: It iE.. Bustainsd,
10| @ (By Mr. Bohl, contimaimg) Do you know what mieleading

Torensia sflsnds 187

(i
=

ka
e

In what way? Can you

=
L
[
A
ki

st gpeal Tie with the questian,

Sura, I can. Certainly, we can agree that 1t's wery

"
<

important that ewvidence be collected proparclyy right?

[
1=

Abraolutely,

=

el @ And if it's not 2ollected properly,. it oould lesad To
17 misleading casults?

14 M. HATVALA: Objection. BAgain, oubsids the scope of thas
1% wiltness.

210 THE COURT: <werruled,

21 Toul an answer,

221 A Correect.

23| Q@ {By Mc. Bohl, continuirng) Bnd s it's absclutely croczial

4 that the evidence be collected properly?

2l A Ahsolu T.-+_=.:;" +
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1]@ Aand if it's not, your testimony <oould e misleading?
2 MR. HAIVALA: Objection, Yeur Hetor, Grounds it's almost

AalJumEnclive.

Lid

4 THE COURT: Owerriled. It's cross—examinabicn.
Bl R Can you repeat the guestion, please?
Bl @ By Mr. Bobl, contimaire) I'11 trv. I'm sorev.s.

7 {(WHEREUFON,: the court reporter resd the

L A

previous questicn back.}
®lA T=s, The grounde of the information that I'm receiving ie

10 not correct, yea

(i
w2

(By Mr. Bohl, <ontimuirng) Bnd so vou plok this evidsnes up

with the assumptict that everyvihing up to 1t coming inbo

=
ko

=
Ll

vour contacst haszs been done perfectly?

._.
=
-]
&
m
i
o]
[
re
i
=

e

ahown 1n this case that it hasn't been

e
Ly
'l
{8 )
L o]
e
m
1
T
O

1E done perfestly of Ehat 'S it'es bean done in viclation of
17 tiles and peodeduras, that would be a problem; right?

14 M. HATVALA: Cbjection. BAgain, way cubtside the scope of
15 thie witnees.

20 MR. ROHL: Your Honor, that has besen testi
&l has bean —

22 THE COURT: Iet'sz not apgue objections, Stats

=
Pl
=
T
=
[} 5]

L1
T
)

23 chjection. If I ask for a réespense, I1'll ask for a
4 responss.

25 So what's your legal ¢bjschbien?
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1 grabeful Lo you for <larifyvirsy that.

2 Cross—ootbanitnation 15 & big deal; right?

L
[
£
i
L]
-
-
Ll
H
i

dlg Well-known fact that evidence neede to be handled with
b clean gloves; right?

Bl R Yes,

(i)
P
H
]
a
1]
Hi
|'|.|
H
o
n
']
=]
]
G
H
2]
o
[}
il
-
5]
L]
[
H
Fiy
i
]
h
H
=

.|'J_
a
-
]

Bl A Correct.
101 @ 2and that is why a clean sheet, for example, ie laid down

and. evidenscs get ol 18 correct?

(i
=

ka
e

Corradt.

I have 1in my possession some rules and procedures that

"
<

14 hawe be=n admitted in thie trizsl. Bnd I Just want te koow
15 the poundness of the science asscciated with them. Okay:?

16l & Ckay.
17182 I'mgeing te stand right next Lo yvou. I am goling to

14 represent to you that this i1z Exhabat H.

201 @ And we're on page 4. And T want to knew if vou beliews

it
lap
i

21 this to be True, "All suspescted DHA evidence misg
22 protected feom possible cross—conbamination.”

IR Yes.

241 @ Do you agree that clean glowves should be worn at all
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L A

(i
=

=
ko

=
Ll

[
1=

(]

1&

L1023

L

Do woll agrbee That pewsr lay such svidensze dicsctly upon
any surface withouk first putting down Zlean, dispesakle
Paper?

Ter,

Do wou agres That this will kelp prevent the transfer of

CHA an the surfade to the pisce of evidenca?

What 1z the integrity of the evidenca?
Making sure that nothing additicnal 1z added or

contaminated to that piece of evidence. Making surse — a

my understanding in this concept -— i3 making sure that
that pisge of evidence arrives to the lak the sare way 1t
waz Tound at the scens and not dharged in any way before
1t 's gotten ko me.
Simply put, would it be fair for me to say it's the way
that these folks can know they're doing the right thing,
bBaged on the evidenos osllented?
Tes,
MR, ROHL: I have no fucther guestions, Your Honoo.

Thank you.

THE COURT: Mr. Haivala?
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L2 S0 let's Jjust jump ©o the second page. 2And T am Ieoking

2 at parasgraph — I beliewve 1ib's four — which starts with
3 Item 1. Do wyou ses that?
41 A Yes.

Fl@ aAnd T just want your confirmatien that; essentially, what

E vour did o in this gase is you trisd to match the bullet that
7 was retrieved from Destiny Bogars to the 45) corrvest?
3| A I examined the bEwc to zee 1f they were fired —— 1f 1t was

) fired from this admitted pistol.

101 @ 2And you and Mr. Haivala had some back and forth on class
11 chatacterieticss and that kKind of Lhing. But, when push
o comas to sheve, the result was Inconclugiva; rpight?

13| & For the bullet,; ves.

[
=]
[®]

And you're not telling this jury that you can state as a

(]

forenaic scientiet that, yes, I matched those two?

Il A I oannoft.

17| 9 Ckav., And then the same 1z true with the cartridge Sase;
14 right?

18| & It iz also incenclusiwe,. But it's a different clase — a
20 different cateqory. Thers was scine agreement, but there
21 Jjust wasn't enough to gall it an identification:

F2l 9 S0 falr for me Lo say what vou're telling this jury right

i here i= that the result was inconclusive?

2hl@ All of your results were inconclusive?
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1|A All ¢ the microscuplqa ¢omparisan resulits wers

2 Inemnelosive,

Il Q@ ZEnd, if you knoow, there has been some cecent scientific

4 advancement studies in the — particularly analyzing

b inconclugive resulbe. Are you familiar with any of that®
E|lR I am familiar with some of 1t, yes.

718 and ¢ the studies that have been condusted try to prediect
g with some byvpe of mumerical certainky what inconclusive

) evidence — or inconclugive resulte meane; right?

10] R T have heard scie articles that diecoss that,

11| @ And g2 thoss artisles are pesr-reviewsd; right?

12| A Some are. I den't kbow vhizh obnss vou're refsrring tTo.

13| @ And; eszsenbtially, what they =zeem to agres and conclude cn
14 1 that approximately BO percent or better of the time

15 ther='a inconclusive findings, in fact, it'a nobt a match?
1E ME. HAIVALA: Exouse me, Your Hener. I am going to

17 interject an abjecticon at thiz time. The okjection 15,

14 Tour Honor, bkhis 15 i1mproper cross—edaminablon.

15 1f defense 1F goling to crosg—examins this witness with
20 gome type of authority or some type of study, he'a

21 obligated, as [ understand the rules;, to disglose what the
22 study 1z, ask if the Defandant haz teviewsd the study, and
2 then he can go focward and asgk 1f the — 1 said

24 "Defendant.” Apologies. Witness has accepted the

25 findings of the study as autheritv. Thank you.
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1&

1025

L= -

How can you tell that?

My initiales and date arve oh the lab barcode that we have
cn 1k,

And this specifically is the shell casing. And the
procesa that yon Juet explalined to ug 1n order Lo
determine 1T there's fingerprints — wWag that dons with

regards Lo Stata’'s Exhibit 1327

And what did you determine through your process?

I did develop one latent print: that was suitable for
cotparigon and 1dentification. I 4did identify that to the
left little fingsr Trom Dreau Bogers.

Z2o first ywou identzify there 13 a lakent praint — that
thera's enough characteristics to compare?

Yes., I'm always lookirg at the latent printas firat for
gultability and then I'm looking for those uniqgus
identifying characteristias that are needsd in order to do

a comparison when makirg an rdentification,

(|

And you had Mr. Rogers as a mamed indiwvicdual in this case
Y8

o owou gonght out his fingerprint records?

T ddded,

And zan you k=ll us 1f vou were able — to which finger —
you're able to determine which fingerprint was on that

plecs of exhibit?
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1 MR. BROHL: Thank you, Your Honor,

CROSS-EXAMINATION

41 g Ie it is Walti or Walti?

Bl Q@ Ms, Walti, it's nice Loomeet vou., I think I have,

LL
T
=t
1]
(=)

#lQ@ If Mr. Rogers told on—ecene law enforcement that he

10 touched the sxpired cartridge, ITtem 3, would that ke a

Eeaponable explanation 4 To how his Tingerprant. gob on

=
ko
i
T
-

s
L -
i
3
v}
n]
s
[
s
]
=
b,

il

14 MR. ROHL: I have nothing further; Your Honor. Thank you.

8
:
:

M= Harvey, anything further?

Ik MsS. HAEVEY: Mo, Your Honob.,

17 THE COURT: [& this withass enousad and raleasedry

14 ME. HARVEY: Yes, Your Honcr.

._.-
r
v
¥
in

]

-

[
=
b
s
H
H M
1
a
(=]
H
v

1 Memrbers of the Jury, we're goirg Lo take a regeess,

It 's vour duby nat te disdcgss the case amongst yoursslves
23 nor ghould you allow anyone to discuss the case with you
'_}.':I Nnar 4dfE Fou £ CoFm:.or eXpreES 2Ty Ol o =Im’ali)n !-|I'|'-'.' cagse
.

25 until itz fimally submitted to you Lor your
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=

=
ko
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Ll

[
1=

(]

1&

By Mr,. Bohl, ¢ontimgirer) Okay. S¢ what iz that doouresnt
o Ehat pisture of there in front of yeu? I you just
explain ik for the record.

It would appear to be taking a oclose—up photograph of what
appeara to be bruising to the right thigh and wvsing a
soale Lo measure the gize of that bruising.

Why sreuld vou msasure the size of the bruoising?

Jusk 1mpeortant bEo the crime gecene itnvestigation as a
whole,

Ssure. You testified to different chservabicne you make ae

an officer; right?

And different injuries vyou come asross in the courses of

0

the ecope of your work as an officerjy right?

Corraect.

You <ertainly dealt with vidtipes of Cravms and agsanlt;

And thoese could be corrchboratiwve of that type of thing,

o]

-
v

well; fairs?
It's fair to =ay, yeah.

Zpentanscusly, I Belisve you said that My, Derrak
menkicned that sll of hiz injuriss were from
methamphetamine abuee; is that oocrrect?

Thoss aren't the werbatim words that he used, But
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=
L

1|2 Mr, Derrek, if I reverse your pame, 1"ve been doling it the

2 wWhele trial, I apolegize in advanoe,

What do you do for a living?

['m & maintenance man at twe hotels in Spearfish.

live in Bpearfish?

How long have you been 1in Spearfish?

oo O 0 B oD
&
=

—i
R
-

Phe whole life. Sinse I was

Tou went to Spearfish High School?

Bines 1 was a4 Junlor.

What year waz that:

=L

ha
o B oo ® oo

gir; we'll get some thinge out of the way right away. You

[
1=

(]

i are & convicted felon?

And you are beaded te treatment for that meth addiction?

[
oD F o 2o oD
i

Compass Foank in Stubgasa.

e
L]

Qkay: Do you know Destliny Eogers?
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1 agreamentes, whatewer, that he may have with the State,

2 MR. BOHL: Understood, Tour Hanor,

3 THE COURT: I=t's bring the

jury back in.

4 {(WHEREUFON, the -Jurors antered the courtrocm.)

I THE COURT: Mr. Haivala,
ME. HAIVALA: Thanm vou,

(By Mt. Haivala, contimaing) Mr. Derrek,

Telrir] 1

L1

through the day of January 21,

L A

il

& 13y

= =
[EE,y |

(i
w2

Walk me through startines

1 - . - " 1 P |
nave contact with an Alan

rid weu

b b
Ly k]

[
1=

(]

10 the moIning.

me what. the naturs of the gontact
Baxial sntounter

at

=
o = K2 R had

Ard chid you that meorming go

Feddy's house:

b
&'
-
=il
M
-
b

Dkay. CGAnd an

approximabely what Time you gob to

Bround 5:30, I'd say.
And this

25 hiim?

Yo MAY Contilnue,

in the early morhing hours

was after you had several texting messages

et e walk

remember that

Faddys

WAS

owver bo Alan

voll Tell e when you got there —

Alan's house,

wlth
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L A

(i
=

=
ko

=
Ll

[
1=

(]

1&

o o

L

oo FoD

fes, I did.

Abeout, what time was that:

11:00 in Ehe mormaing. L0:;30.

All right. Why did you stop thers? Strike that. What

were you logklng for when you went bto Dreau Boogera's

Well, I wasz locking for Dreau, because I hadn't esen him
iry & while or heard from him. It's wvery odd for me and

him to not hawve contact for that long.

Ard did won at that point go lock for some oil for your

CHI S

When vyou stopped ab Dreau
talk to him?
I'I'f'.l.. _l {I_.LI-I i L

Cid wou ses him?

Mo, 1 Aid met.,

el

Was he at the howas
I assum=d be was, Beth of his wehicles were thers. I
didn't know if he was or nct.

kay, What did vou do ne=t?

Bfter I left Dreau's, I went to my friend Ed's house
and — which 15 deown by my house on Lowsr Valley, Talked
to him about Tireau. He =said he had been thers the night

b=fore. He had a different phone mumber for him, sc I got
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Lid

L A

(=]

b
ba

[
1=

(]

1&

,_
fia
A

L

b=

®Fom oF 0 F D

that phobtie mamber armd just kept 1it, kecause I had 1o get

aheld of Dreay Chat morning., 5o I held on te iC,

Lfter I left E4®

I

» I wenk up to Walmart, I bEelisve,

Kind of was Just looking around for drugs all day is what
I was doing.

Ckay. BEnd I odido't hear that last part. BorEry.

I wag locking for drogs all day.

id thers come a time when you had ancther contact with
Mr. Reddy?

Later that night, wes. Shy nd. There was sarlier Chat
day. I boreowed 20 busks from him.

Then vyou wenk to his house to get the money?

About what time was that?
2230, mavhe,

Then did vou head Lo Deddwoonds

Tes, I did.

Why did you go to Deadwood?

I made some food. [ had a friend uvp here that was
working, e¢ I brought her some Tood,

Brid veou catie back from Deadwood aboub what ©ime?
Eish at night.

Ckay. And where did you go atker you came back from

Deadwoad?
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fes,
Bfter ol wehnb Co Alan Feddy'= housze, what
fter I went to Alan's?

Yeah .

went o hors,

=R D= - = B
i

Exeonige me, Iet me rephrases You said you

7 house about 11930 — e2xcuse me. I misspoksa.,

s
i
et
vi
Lal
rm
-

Uid you have your phone with you?

o Alan's hoosay

2
] e =20
H
T
=
=
T
=

When you went into Alan's house and met wit

Il A He= perforved aral sex on me ared we Cal ke,

17 that .

o
=]

About what time did you leawve Alan's houses

(]
(o=
[

b
—
i
¥
-

Somewherse 1n thers.
It rat Qid youl da when o FR0OT TO — Lel
A wrat did lo when you went € Lef

I went Fomres.

£
R D

-

il | Lan="
Ml A Yes.

i@ And walk through with me, then, the merning

Brd that, again, 1z the residencs at the e

went o Alan's

h bhim, what dad

t Alan'a houae?

— now 1the
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1 This agcurately deplots your oar?
21A Yes, it 1z my oar,

B THE COURT: Exhibit 115 will be received.

]l Q (By Mr. Halwala, contiruing Did you have a fight with

7 Dread Bogers on Jatmoary ZLst or 22rd?

2l Q@ Ckay. &And it's besn intreduced into svidence —

10 MR. ROHL: Mr. Haiwala, would wou direct

s
o1

Lo sbare abt my oli=nt?

[ -
b
.
H
=
)
i
—_
|
-

5
:

really appreciate that.

=

d

8

WITHESS: Tes,

M. Hatwala, <contimaingy Handire won

{:
o2
=,
ity

17 rarksad Exbidibdit 107,

19| & That 18 from my shootirg methamphetamns

HATVALA: Mr. Derrek, will you lock at

YOUr witnees et

what 's heeén

and missing.

131 @ 9Okay. So was this picture accurately taken of wyou at the

20 police etation on Jamiary Z22mds
21| & Yeep it is,

P2l 9 Tkay, And tell me what 107 shows,

23| A It shows me with a big Band-2id oo — rcight here where I

24 hawve scars from that from shook 1T e th.

25 MR. HAIVALA: May the record reflsct that

IIncdicating. )

the witnese 18
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1 vour body oh the mornirg of Jarmuary 23nd?
2 MR. ROHL: =Same objestiecn.

THE COURT: Crrerrmualed.

Lid

g 3o ahead and anewer.

Bl @ By Me. Haiwvala, contimiing) And did you have any brulses

7 on the lower etd of your bedy?

(i)
hel
~
i
=

y iy legs, ves, I did.

2l Q@ Can you tell the jury what those bruises were,

10| A They were from Lrying to shoot depe. 2And the best way to

do ity 1T wou fan't fird a welin, 12 use a flashlight and

(i
=

[ -
b
rt

=
Ll

blood . goes and causes a bruise.

af that time in your addiction, were you shooting up a

=
o

(]
f==
[ |
i

16l A TYes,

17| @ How mich wers you shooting at the time every davy

19| & BAbcut & half gram at a time,; maybs. Maybe a liktle less
15 day. More than a gram easy.

How many ssparate times would you shoot it up?

Thiree, four. Thres, four a day.

ard, for Che record, what wasz your droag of cholea?

Methamphetamine,

b
o8]
[ B = i

Ckay. And do you have troukle finding a wein when you

-

25 ghoot up?

ry te Tind & vein sorewhebs. You end up rlssirng and that
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L] @ Eight.
21A I have,

How, sometime shoctly before January 21st, I would say

L]

4 that weekish, you were releaped Irom Jailj Fight:

and that would bBe File 21-13917

L A

-
A - -
o
L F)

[ don't know what the file numnber is.

-

Arid you were charged with a Clasa & felony:

s
2 ¥ D
W

=
ko

13 MR. HATVAIR: I'm going bto object ak thaiszs peint, Your
14 Honor. I think that wviclates the Court's mling on &0%.
15 THE COURT: HNHo. He opened the dosr on his criminal

1E hisbory. Said he was & felon. 20 I'm o golng Lo allow it.
17 MR. ROHL: Thank vou, Your Hotor,
14| @ {By Mr. Bohl, contimuairg) BAncd in thaebt cases, you wers

15 agcuesd of stealing different iteme; right?

| A Yes.

Fy

M

21| Q@ And one of the items that the victim acoused you of
22 steallitiy a gun, wasn't 1c7

Z3lA Ho.

L -

241 @ 8o in that police report, there's no mention of —

2R T didn't say that: T didn't get accused of stealing a
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Yes,
Ard yeur bond was not reveksad?

Mo .

ta
[ H= o

And then, after that, you were charged with two mors

b felonies; right?

Pt words in yolr meath.

L A

-1
e Lo - .-
=
e
&
=
=

What ar= thase telonisst

10 ME. HAIVALR: AgJgain, relevancy, Your Homor.

, L1 —i o
L k3 b—
= =
- =
<

1
5 o 8
. o ﬁ
rL'l A H
o - =
o [
— =

L1, il
N il T
] [ -
o Al H
rt+ f
b '—
L -3
o
i
=
0
[
0]
T
(]
H
1
im
1]
w3

=
i

Failing to register as a sex offender.

and the other cnes?

Pestriotions <n resldgends within sofimunity safefby =one.,
And that's all just since Jaruary of 2022 cerreot?

That 's because of January, 2022,

~
I O -

And BC f..'l'_‘-!.'l".-"ﬂ': l"E-]'.':'.'EEEFIEP'.-.'] ta these folks over hers that

210 your testimoeny today has- absolutely nething to do with

23| Q@ 1Is wyour atbtcrney going to ask for probation?
241 A Wouldn't any attorney? Yes.

2_:. Q Figlh Wi 'me eu

]
b
1]
4]
Ly
—
¥
o
Lr)
e
I
ot
=t
o
2l
s
d

Filed: 2/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086
APPELLANT'S APPENDIX 157



L& I'm expecting to get whatewvsr the Court hands down. 1

2 don 't axpsst anvthing.

m

Q@ You testified that you are in the process of going to go

Lid

4 to treatment?
Tep.
Are wour under the influsnose right now?

Bl

-
Lo =

Have vou ever been diagnosed with any mental health

L A

> conditions’

Hawve vou ever beapn diadgnosed with schizophrenia?

Do they koow that?

ha
I R A

3

L]

T=E.

[
1=

(]

Did you advise them of that?
I believe we talked aboub 1L ab some point maybe,

£

Whe did you talk aboub it w

Possibly jusk my attorney.
S0 you can't say that that takle awver thers knows that?

I don't 100 percent koow that, noc.

=
(- I - -

The day in gquestion — I beliewe vou testifisd Chat you

22 started cotmunicating with Mr, Bsddy approximately
23 4:30 a.m. on Srindr; cight?

24| A Arcund thers, yes.

251 @ The messages would show the time. You wouldn't dispute

Filed: 2/4/2024 12:27 PM CST Lawrence County, South Dakota 40CRI22-000086
APPELLANT'S APPENDIX 158



—
o«
2
1

L]

b

- I beliew .
What time cad

(| = . '.l ¥
11 What time ddid

2 P o ¥ oo o F R F D

=

ot lel fea

-

i

WETID

o

LA Yes,
P21 Q  UnannoUunosd?
A TYep.
241 @ 2And you banged
2h | A I knocked.

vl shar

-hig communication

bea?

bed -comminlcatin =1y,

Iy moralregs

Ch= marning.
1 g L 5T
e = T8
D00, 11«

with Mr. Eeday

i o i T

- | - -y e e e T T1 = - -t T i1 =11 - T e T
Oousey rignt gt about 1000 or 1100

on the back door?
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vila

Zatme thing with the windows?

I 1| ICars .I:b‘l'."l .

ta
HoOoD B i

3 L&t yourself inko his garage?
4 Mo, there's no docr. It's a breezsway.

Tou let yourself inte the breezeway?
That 's the only way to get Lo the back door.

T mome oll?

-1
=R F D
t ik
et
e
il
o
ho
[
E
0
hit
H

2| It was my oi1l. I left i1t there 32 he could change the o
& in his oDar.

10 Jkay. Seo you took your oil?

11 rap.

Ernd then vou zaid you put 1t in the trasgh; clght?

=
ko

13 In the front, yas.
14 You went from Dreau's house to BEd Moore'e housej right?
15 Yen .

Booause youu wantbed ©

L4

get Dresu's phobe minser?

O ¥ D B O F D

That 's' net why I went té Ed's. That's just the cauze of

14 going to Ed's. I got Drsau's phone number.

]

That yvs what you tola law enforcement; right? Yoo went
20 Ed's to get Dreduts runber.

Mo, that's not what I said.

Tkay, B vou get his munhser?

L= =

And you're locking for drugs:

oD B K P

.
|'TI—'-

o
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And you ¢all Dreag at approeximately 10:00 p

Tees ,

-

And there's g four-minute phoine

SOOI e

HooD F 0

I don't koow Didn't

Or shorter:

)

And vou testified that the content

LEVing Lo chesk up on himg

[

was — you!

3] A TYeah,

#l Q@ And then you followed that phone zall up wi
10 meEsage; right?

111 A& I might have.

12| 2 2And the content of the text nessage was W,
13 need to meet face to face. . ASAP" —

14| & Absolutsly.

15 — and cquote?

wag at approximately 10:00 pom. 7

!

=T A s

chis o1 continrnae to oe

PEOOEBE,

druge. Where did you find them?

211 A I don't think that's relewvant,

2|19 wWhere did veu find them?

ZilA A friend's.

41l g wWhe?

20l R I'm net saying whoe I got them from that nigh

s p right?

right?

rsation;

(]

TH2 <

th a text

Locking

LOr

I'm not

Filed; 3/4/2024 12:27 PM CST Lawrence County, South Dakota
APPELLANT'S APPENDIX 181

40CRI22-000086




Lid

L A

(=]

b
ba

[
1=

(]

1&

|-
-2

5|

—l

o o

Ho@D =T oD ¥ oF o F

=)

AL some point, veah. Sorebody has.
IT I have ne reporbs of that, that would e weird to Youd
[ don't koow how that all works.

And same thing for Mr., England. Did Mr. England, to your
knowledge, get spoken to?
I don't know.

and, of coupse, vour kids: right?

[=8 .

Told your daughter you werse going to Dreau
T=g,

gald, "I'm lsaving. I'm goany teo Deeau's." EHight

)

"i_‘\.

And cdid they ever talk to hear?
I don't bealiewve soc.
The phome calls yvou made after you got home at 1:42 a.m.,

acoording To vour Srindr megsages — you dialed gtar o

You called that at 1:5% a.m.; right?
atar 677 1 would hawve to call scieons beyvond that. Star
E7 deesn't do anvthing.

That 'z a nurber zomebocdy @3lls te ey to figure out if

their pheone 15 being tapped by the FEIZ

ih

Mo, absolutely not. Star &7 shows when you call them, it

doesn't ghow up as your name on thelr phone.
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-2

-

Tl eo you do know what it ig?
absolutely. It's like star B9,

te shisld yvouor mumber from scmeons?

Lid

ta
2o F 0
i
::I_

cdon't know what number 1t was.

Well, then how do wou Fneow I dialed star 6772
Tou dizaled star Zl-oat 1445 a.m.; right?

I don't koow. I don't know what that means.
You dialed 1t.

Jkay. I don't know what it does.

=,

Lodarding to testimony, it'e & bumber that's disled to tey

(i
= = L - G

to figure out 1f your phone is bedrg tapped?

=
ko

13 Does that sound like scmething you would have tried to
14 da?
15 Okay. Socunds like a meth parancia. Yeah, absolutely.

somehody Chat's pervous about law enforgement —
When yvou'tre on meth, absolutely.

Ard wou dialed pound 004; raghtb?

T
R T -

[ quass.

Zame queaticn.

I don't kEnow what it's for.

Brid weu dialed that, aztually, at 10218 pom.) right?
1018 pam, 7

Yeah .

b
o8]
=R B = i

I gqu=sa.
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|2 You den't remsmber; Though?
2| A Dialing star — npe, I den't.

Q@ You teld law snforcement that — and I de want vou to know

Lid

g I don't mean this ko be offensive —
R I'm sure you don't.

ElQ I take no position as it relates Lo sexual — any of chat

™

7 stuf

M. HATVALA: Objection, Defense is testifying — defenss

L A

@ attorney.
1d THE COURT: It is.

.~ 1 e = Y o i . M 1 I
Yo bold law enforcssment that

o
e
2
B
=
e
r.l
ol
Y
i
o
+t
'_'
o
=
[
o
o

tot Blssxial ooreest?

=
b3
b
-
e
i
[
o
i
1
‘;\:
jir
bt
&
e
I"':'.
n-

H
il
e
o
]
|
£
o
o
—
H
1]

Sy [0

=
o

But you told them when you're on methamphetamine, that

(]

17| 9 <kay, And so when vou'rs on methamphetamine, you do
14 things that you normally wouldn't do?

13| A Tes; sexually. Hot shoct somebody.

2001 @ TYou told law enforcement milciple times that you were

21 uging a teedle Lhat night; right?

o0
i

Z2T1hA Tes,

23| @ ZEnd that wvou fell a=zlesp next to the ne=dl
21 A Yes.

il @ Whers did vou hide the needle when they searched your
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nd a bunch of them.

i
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Yoo
L3
=
T

7 B0 yol webs abls to sudcassiully hide drogs from their

5 szarch?

GlA A nsedls.

10| @ Moltiple needles, you said; right?® BAnd so if I suggested

1 - - - - i a -— - - - —_—— | - 1 . - 1 -
11 that you ware able Lo sugoegsfully hide other things, that
1z would ke asinine; elght?

14 MR. ROHL: May I hawve a moment, Your Honor?

12| @ {By Mr. Bohl, contimuairg) Law snforcement asked you to do

1% o PLTAT b test and Wil LEL 'I_'-i'-.'L'-IZ!,: Correct?

23 MR, HATVALZ: I am goirng teo object, ¥our Honcr, That's
4 irrelevant .

25 THE COURT: Overrnled,
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A - -

)

L= B =

plebtol, I am tob goirng o dig it out. T

YR e, [Py S W
LR L] IE =

— 1T Was

was found at

BEOENE ., Have ¥iol

.45 Hi-PFoant pistcl?

Ho, 1 hawve not.
Wonld you Know how ©To use 1L7
I know how

to pull -4 TEIgger.

Mot hew o lock and load?
i =T

All right. Queation was asked didn't
davghter that you were going to Dreau

tileght ?

i

time was that

; i
I L TP 2 . i e

Why Jidn't you Cell her you were golng Lo
housa?
I don't hawe

Becauss Ay MATITY

understocd, "Hey, I'm going cub

my dick sucked by

T

Alan's, " ghe would have quastionsd 1

Would ol agrss it would bhe

lo—year—old girl you're geing bEo oo havs

some Jay guy." [T I sal

Ele already in

ever touched =

Alar Beddy's

gex with a man?
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LA Yes,
21 9@ Have vou gotbeh rid of 1£7

T | S

[ had to get a new one. It took =2¢ long bEo get it back.,

Lid

4 [ got & new one before they gotbt 1t bBack to me.

21 Q@ What did you e with Ehe ether phones

ElR I think I turnmed 1t into the Walmart klosk for $2.

7|19 This iz the phene that yvou confitmed over and ovar teoe law

=nt corrochorated everyvthing vou said;] right?

i i)
m
a)
+
i
H
I
=
Ti

i

101 @ and you got rid of it:

(i
=

Ho. They had it fo

=

Cwe months and they gave 10 bask fTo

meey I Tiguresd they had everything off of it.

=
ko

=

You got rid of a phone that you said exonercated you

L

14 ghooting?
15| & They gaid they didn't meed it anymore, yes. That didn't

171 Q@ Other guestion I would like to ask you has to doe with,

14 specifically, the last time you used.

b

The last time I used?
Y=ah.

About four days ago.

b
ko
[ B = i
=,
T
T
T
-
iL
i
2
o

Whers were youl?

25 MR. HAIVALA: Objection. Belevanoy.
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LA I didn't hawve any pricr oneg. HNet in my eyves ab that
2 CLimes,

IR Eo your testimeny 15 that vou had no prior sexusl

4 encounters with Mr. Beddy prior te the night of?

Bl R In my eyes, no, I did net.

]

You're golng to have Lo explain what you mean by o that.

T|A When you're on meth and vou're up for so long,. that iz ope

3 big, long day. Ec early Thursday — late Thursday night
) to early Friday morning to the night of Friday night to
10 faturday morning, that is cne long day to somehody that's

11 bean up-that whole Time.

o Seodid I have prior encoutter2? To me, ho. I zaid
1.3 whak I meant in that day. To me, that was that day.

14|l @ S0 you had been up for a long bime?

15| A At that time, yeah.

gl @ And vou had not gone Lo bed?

17| A I might have <aught a nap here and there somewhare.

12| @ The text messages indicate prior ssxual encounters?

1% & That morning. Same day,

20 and they indizate ancther meeting arcund midday?

To bBorrow 200 Bicks .

]
i
L= S A =

Brd after vou laft his house, he —— b=ing Me, Beddy —
23 indicated that he loved the sexual encocunkbec?
24| A From that morning.

25l @ You testified about the difficulty wou have with finding
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ko
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1&
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==l

BoF g B D

fight?

Mo, I didm't, I did not, That wasn't the same times,
When I went over to Blan's house unanncunced is when I gotb
done being interrogated by the Spearfish PO,

id you tell Alan Beddy vou were in a fight with Dreau?
Mewer.

Tou nevier salce
Hever said that,

And gc 1f Mr. Reddy =zaid that over seven times to law

enforcement, he's making that up?

=
H

Aheolutely or he misunderstoosd sotnebthing I said. But 1
tevar sald that te hilm,: mo.

The information that shows where you were that night is
exclugively limited to your testimony?

e,

I want vou ot £ look &t bim when You answer those
cuestions. Okavy

M. HATVALA: I cbhijeckt, Your Hooor.

{By Mr. Bohl, contiruing) What other information is there?
I beliewve there was FBI pinging.

Put that ogcurred after, Thete waz nething during the

[11]
-
.

relavant btime pericd that shows where you wers at at that
time that you'r= aware cf?

I don't underetand what weu're trying te say.
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L My, Derrelk,

=i

Z| A Early morning bBours. Mo, like — o eontact im the ear

v

3 morning hovrs. And we had conkact later on that svening.
4 [ wag out just in Rapid City hanging cut with friends,
b thinga like that: 2And then later —

]

I apologize.
T|A 2m T speakity too low?

Yeah, Move in a little bBit, The best you can. Terrible

(i
=1

) acoustics,
10| A ©kay. HNo contact early in the merning. I was hanging ocut

with friends in Eapid City, Just — I was in — kind of

(i
=

o in batween Jobs. I was hanglng out with friends in Rapld
1.3 Tity. Léoking for jeks and stufif.

14 We didn't come inks contack until later on in the

15 evening. 2And there wae some text messages that we had

1E srchingsd gaylng — harging oub — things l1iks that. He
17 didn't 2gme inte contacst until later in tha evening.

14 Tloger bo madnight.

19| @ Iet's take a step back, 0Okay, Early morning hours of ths

21 2lsb s Hok the £22nd, but the Z2lat,
21 hy kefore that, Okay. 2lst,

14 you have contast with Decrek Donowvan?

—

Tkay,

Donovan Derrek?

a1
b
) Ho B -

Did he come to your trailer house that sarly morning of

25 the Z1at?
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Ll A Ho, ks did hot.
219 Tkay, Sz vou did not have contact with him?
1| A Hm—mm.
41 @ Ckay. And, again, walk me through the day. Did you go to
b work 1n Bapld Cibty?
E|lR I was — like I said; I was mob oworking. I had left — 1
7 had separated from the VA, And I was in Between jobs,
3 lika, waiking on applicaticng; thirgs like that: And I
) was not working at the time.
101 @ okay., »And sesms to be some confusion. Did you tell law
11 enfordement Donovan Derrek had goms over Lo yvour houss oh
o the merning of the 2let? I yvou remembsr.

13| & Mornamg of the 21st? 22nd was the evening we hung ouk.

E

2lst. T don't recall if T had — T honeetly don't recall

[
1=

(]

if T had teld them e had come ower, but T den't —

1| @ Iet e ask 1€ this way. Maybe thisg would help vyou. The

17 hotiiaids — the mitder in thiz daze happeted in the early
14 morning houes of Jamuary 22nd. Past midnight. 2o when
18 I'm asking you this questicn, I'm talking about the day
20 b=fore that happened. That morning kefore.

ek MR. ROHL: Asked and answeread,

22 THE COURT: OCwverruled,

23| A Tkay. B —

241 @ By Mr. Haiwvala,; contiruing) Go ahead.

25| R Ho, we had never hung out in the merning Eime: There was
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1 o hanging out in Che meening the day before it happeted,
219 Tkay, ALl plght, S vou had separated from Che VA, You
3 said?

T

4l A ¥e=ah; T had — I quit working at the VA,

What were vou doing at the VA?

Lo ]

I was a pesychiabric nurse's asslstant.

Then who did yveu go work for?

-
=D F D

3 I waz not working until T went to work with TEA: And that
) waE 10 April.

10| @ To clarify that, then, on Jarmary 22, 2022, you wers

11 urepl ayed ¥

ka
b

Yeahs oorrsst.

ooyou wenk bo Rapzd Qity:  Bbout what time was thab?

._.
L
=
7]

=
i

Earlier on the day of the 2Zind or the Z1lat?

._.
o &
L
Ly
m
=

1E 2let, I wag — I don't reosall any times. 1 was hanging
17 ot with friands, And — yeah. It would have Beet, like,
14 earlier i1n the day. EBarlier in the day after I got up and
15 gtutt.. But I was going to Rapid City and hanging ocut with
20 friends.

2l | 2@ Thenh after vou're in Rapid City hanging oubt with frieteds,
22 did yeu come back o Spearfizh, South Dakotba, at soms

23 point?

24| A Yeah, I came home, probably, later in the ewvening and was

25 Juet at -home on the-ewening o the 2lat.
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1 ealid "Oh Lol Dgor o wour hosuse." That he was walking out
2 of his deor,

| g ALl right. 8o what time — approximatesly what time dad he

4 g=t to your house?
Bl R Very shorbly after that. Just prebakly a few minutes
E after midnight, maybe,

7|9 After the Cext messages Were Sent?

(i

Yeah, because he didn't live very far from mes It was a
o few minutes atter that,

101 @ 2o he's knocking at your deor about —

(i
=

I would say probably around tmidnight. He was only around

five o six Blocks away from my hoose.

=
ko

13| g All right. Then, Mr. Reddy, do wyou have a sexual

14 encouriter with Mr. Derrek?

15| & 7Y=8, veah.

161 Q@ And then he leff after the seyual aenosunter?

17| A  Fo-he, Yes.,

12| @ Can wvou tell me approxwimately what btime ke left? If£ 1
18 gave you the exhibit, would that help you?

20l R Mavke: 3o it would hawe besn prohakly —— I would say

21 probably around 1:20 in Che morming. Somewhers just
23 befnre he had arrived home at 1:42 a.m,

23| Q@ ZEnd this i= the text message and the sxhibit from
24 Mr. Donovan Derrek. What doss 1t say?

25l R He

L]

aya "Goodnight...thanx and 1 apolegize: for not
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=
Lk

o

el

b

R D

cumming, Veu weres ferrific ¢ dent Ifor ore segond tThink 1t
Wwas yeour fault, U went above and bevond, ., "

g0 that was said ak 1:42 a.m. oo the Z22nd?

Correct.

How, this is geing to get a littls embarrassing. T don't
mean to smbarrass you, =sir. But during this sexnal
en@ounter, ware vou able teo — let ma put it this way.
Was Mr. Doncwan Derrek able to climax? Do you koow what I
mean by that term?

Yeah, T know that term, Wo, he was not.

Handing vou what has been marked previcusly Bl and Tl. Do
vou recogqnize thoss exbibite?

-y 2 _'.
[=dy L1 O,

Firat, this has been admitted inte court already. What is
qL7
7L 1g & pizturs that I had Caken at 1:23 a.m. of Denowvan's

genitalis,

Donovan's penis?

Correct.

and that was taken at what time?

1223 a.m. ob Jarmary 22nd.

Jusk so I'm o getfing my timeline straight, He's at your

door, I think you kestified, ten to 12:00. Eomewhere an
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10

4 318

143

Your cell phone had been taken by the police?

Tes, they had subpoenasd my cell phone. I went thers

to — I don'bt gquite remember zll of the details of what we
talked about. But I just — I had given him more
information ahent the day after Donovan was released. He
stopped by my houss to apelogize toome for all of —
evervihing that had happened and saught me ap Lo speed,
bemause I had no idea who Dreau or Destiny were: ‘And he
gaid he wae sorry and kind of just did, like, a rundown
of, like, 1 gueas, that — of what happened to him. Being
arrested and things like that.

It your statement, do you remenser saylng something to
Detective Fox abouk M. Denovan Derrek being ain a fight
with Dreau Rogere?

The merning he had come over, he told me that he had had
ary argument. with Dreau and he didn't tell me what It was
absut ., He just 2aid he and Dreay had an aoqument and that
was prebty much all he said about 1k, 1 didn't push koo
many quasticns. [ wag upsst about the whole thing.

Did he gay when this argument waa?

He didn't, ho. Hedidn't say when Che arogument was. My
agssurpticn — I wasz thinking 1t wasz prebably, like, bafors
— before ham and I had met op on the 22nd,

Ckay. So adg you stand here today; you mads some

assumptlons ae bo Che date ard time 18 that what you're
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128
1 inte an argument.
219 aAnd there iz npe reom in your mind te the contrary?
I|A I don't rezall 1iE I told them different.
41 Q@ Ckay. So I have a copy of your transcript —
Bl A Muo—heom.
Bl @ — from the second interview. Alan Beddy tells Deteotive
7 Flox, quotd, "Him atd Dread got ints a physical altesroation
3 that day or whakever." Did you say that?
#lA I don't recall saying "physical altercation, ™ but 1f they
10 aay 1 did, then I mmat have. But [ don't recall saying a
11 "rhygical albercation,”
o Well, that's what you testlfled toF
13| &  Mo—hmm.
141 @ You also said, guobte, "I den't know 1f he said they were
15 at. his house or Dreau’s heuse or what." But they said
1E they got ints, liks, a dquots,. "phyeical altebrsabtion.® Do
17 vor s that?
18| A I ses at, wyes. Likes 1 said; I don't remember 1f those
18 were ths exact words. This was a long time ago.
201Q Well, these are the sexact words.
2l A Inrmy head, I don't remsmber.
FZ| 9@ Detestive Fox asks vou wheh you say Chere was a physieal
23 altercabion, "Did he go ints mooh dekail about 17" Your
24 responge "He said it was earlier. Before he had contacted
25 me abkout hanging cut." FRight?

Filed: 3/14/2024 12:27 PM CST Lawrence County, South Daketa 40CRI22-000086
APPELLANT'S APPENDIX 176




1208
Lt A

Ll A Mr—hio,
219 aAnd then, again, yoo saild "We got inte it and things got
3 physical®?

4 MR. HATVALA: Can you give me a page number, please,

b Coungel?
E ME. BOHL: Yeab, 1b's page 5 of his second Lnberview,

7 ppecifically, line 23,

ME. HATVALA: Thank you,

L A

#lA Ckay. I know that was said there and you'r= showing 1t to
1d me. But I don't remember those exact words about it being

phyaical .
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(By Mr. Bohl, contimairer) You sald it

gok physical and Dreau was pizsed at ham. And

._.
Ll
rr
H
1]

=

i
[
i1}
=3
5|

18 through 15.

[
[
-+
juy
W
T
[
0]
e
T
1
i
s
[aa
il
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=

Okay. T do see it, yes. hLike T gaid, I don't recall
1E these exact words. But he had mentionsd an argument. I
17 don't redall exactly if he 2zid they had got phyesical with
14 each other.

18| @ Well, you testified he said there was no mention of

20 physical.

21| A Torrect. 1 testified at that times. Like I'm saving Lo

22 ol Eight pew, I don't pemember exactly zaving it was

241 @ Well, I appreciate that. But we're going to keep on

25 working through thie here. 2nd then you saild it again.
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1 "And then be started talking about Drean. How Chey got
2 into it and got physical.®™ Eight?
| A& Yo—hom.

41Q@ &And that i1 page 11, lines 11 through 13.

b 1 have made a list of statements that vou have mads
E candidly that I feel are notb acourats. and T am golng Lo

7 confront you with Chem. And I'm just bBeing —
3 M. HATVALIA: 2gain; defense 15 testifyairg.

> THE COURT: H= 1iE. Sustain=d,

101 @ (By Mc. Bohl, contimading) Okay. When law enforcement cams

11 to your house, yvou understond that 1t waes important to be
12 homnast with them?

L
b

Mmn—himm; corrcect.

Fair? You told law enfeorcement that you met Donovan

=
o

(]

criline about a week aga?
Ik Mr—htmg  omreest.,
[z that trued

Yeah, I had met him that wesk. Yeah.

©
T

g0 the Grindr messages that are im evidence start on the
20 218t at 4:30 in the morning; right?

2l A Yeah, I gusss. I didn't — [ den't remenmber the times of
22 the Grindr messages. I mean, wWe had met chat weak,

23| @ How did you meet him?

y H o

1R On Grindr.

2hl @ Okay: BAre there Grindr messages that you deleted?
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1 "And then be started talking about Drean. How Chey got
2 into it and got physical.®™ Eight?
| A& Yo—hom.

41Q@ &And that i1 page 11, lines 11 through 13.

b 1 have made a list of statements that vou have mads
E candidly that I feel are notb acourats. and T am golng Lo

7 confront you with Chem. And I'm just bBeing —
3 M. HATVALIA: 2gain; defense 15 testifyairg.

> THE COURT: H= 1iE. Sustain=d,

101 @ (By Mc. Bohl, contimading) Okay. When law enforcement cams

11 to your house, yvou understond that 1t waes important to be
12 homnast with them?

L
b

Mmn—himm; corrcect.

Fair? You told law enfeorcement that you met Donovan

=
o

(]

criline about a week aga?
Ik Mr—htmg  omreest.,
[z that trued

Yeah, I had met him that wesk. Yeah.

©
T

g0 the Grindr messages that are im evidence start on the
20 218t at 4:30 in the morning; right?

2l A Yeah, I gusss. I didn't — [ den't remenmber the times of
22 the Grindr messages. I mean, wWe had met chat weak,

23| @ How did you meet him?

y H o

1R On Grindr.

2hl @ Okay: BAre there Grindr messages that you deleted?
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Moo I meany the Geindr app, I assume, eventually dsletes
them, bBecsuse they're noe lenger — Chey wares no londer in
there after a whils.

Cray. So according to the Grindr app, ¥you met Donocwan on
the Zlst, as yeu're lbeing interviewsd on the 22nd; right?
Inke, I don't remember the exadt day on Grindr that Iomet
But vou £old law enforoemenkt that you met him online abcut

a week ago?

And. it would have been literally vesCerday:

You told law enforcement that you suspectsd Donovan was on
druge?

Mon—hirm .

But wou, in faoh, knew he was on drugs?

Teat, T knew he was whett I met him. After I zaw the marks
ot his arm.

Fight. But when law snforcement asked you, you told them
that you Just suspected he was on druags?

Fn—hinn .

Tou didn't tell him you Knew he was on cdrugs; right?

Teah,

You didn't tell him that you gave him money to buy drugs?

Ho, because I newver qid,
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epenific om it &t all? Was it, liks, &fter midnight,

before midnight?™ What was your response?

MR. ROHL: Fage 9,

(By Mr Bobl, contimuire) Bight?

Teaki.

And then in relation bto when he lefb, what did you say?
About ten to 1:00, A guarter to 1:00. It wae arcund
there. 2nd then — yeah, I was flabbergasted with
everyihing They Told me.

Well, vou webe referrirgy Lo —

End I said I guess my susploions were cighi.

Feferring to you pretending to have ignorance about his
drug lise?

I didn't pretend to bHave ignorances. I originally
suspacted whan I met him and Saw hls acms, But I'm not
going to Jusk throw that on ham-and say he was a rampant
He told you he was an IV drug user?

Later an, he did., Likes; we Jdidn't discuss drugs that
night,

When vou met with law enfoecement oo the 22nd —

Mm—herm .

— you knew he waz an IV dmg user?
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Ll & Fo-him, (Feruoses documents)

219 Do woul ges that geeen bubble theteT

| A Yeah, the one= telling haim to drive down Evans?

41 @ Yeah. Woo 1e telling him to arive down Evans?

1R M. I am telling him te drive down Evans. Tt will be on
E the left. Lantern Estates: Where I waes living at ths

7 £imme,

What time was 1t7

(i
=1

®lA Locke liks January Zlst at 5:15 a.m.
10| @ Does that refresh your recocllection about whether or not

wou, et up before the night of the 22047

(i
=

121 A  (Perusas document.) It doees not,. Bacauss — Iomean, the
1.3 biggest fesling I'm getting about this —— the reascn I'm
14 not remembering. & lot of our meetings ended up being
15 talk. Newver mesting in person. This one, T told him
1E Ehers To oo, I don't redall if he came ower onr that day.

17192 I'mgeing te have you léok at page 1 now of Exhikit 70, if

14 yvou would be s kind. I wank you to look — what time of
18 day 1s that?

3| A That is-ab #7148 a.m

2l |2 <n what day?

2| A On Jahuary 21st,

23| @ 3End = that would be, like, what, an beour and a half, two
24 houre after that Grindr message you just read?

251 A Mo—hinm.
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That's-at 11:07,

P |

Tes.

Tou gquys exchange texte sexual 1n naturse. 1 don't want
you to read Ehose.

Mrn—tirrm .

Ckay. Page 9. Yep. What does Dopovabt tell vou pight
there and what bEime iz 1E7

The one on the bottom of page 8 or 97 Sorroy.

Don't be sorry. The one on the bottom of page 8 —

He saye PIm gotna ke 100% honest with vone... L still
shoot meth and it gete me SUFEE fucking horny and thats
when 1 have the biggest/best orgasms...1 dont even
masturbate sober and i dont let goys suck it if im
gober. ..i never share my needles and im ¢lsan of
everyihing...1f @ still wanpna play with me gesat, if not
cotipzletely understand. . dm Lelling you this causa im
playving with 1t wabtchirg my you tube and 1 coculd bust at
1f 1 wanted to but 111 sawve 1t 1f u still want it.
What time of day is that?

That is ab 2:40 p/m. on the Zlst.

Tkay, What day?

O Jamuary 21st.

20 vou have not been interviewed by law entorcement yek;

COrrect?
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Corvect, I have nct. S0 he fald e, so [ khew Chen,

Ab Ehiz point, it'sz unarbigoous you koow chis man 1z an IV

Froem what he said in this text.

Ckay: We'll get to the interview. BAnd — ckay. ©On mine,
it's page 11. What doss Donowvan t=ll vouw in thab tText
meEssage and what time iz it thered
AF 3792 on January 2lst — 202 pome. — he sayp "Im alsc
cut of ehit and Eince 1 cant accese my § 1m fucked t£ill
tomorrow.. .1l weuld lewve nething mere: than teo do a blast
and. then g¢ direstly Lo vour house and leb you have at

s ly it B W

And what do you say back?

I s@ad "I'd love that!"

And what do wou say atfter that?

The same page?

Page lZ.
Sorcy. o back to page 1. FPages are just a little bat
di fferent hers.

IT vou recall; do you tell Mr, Derrek — do vou ask
him 1if oo wem't let ham — you aszk bhim why b won't let

K]

vou perform oral sex when he's scher, Do vou remember

that?

Mrn—herm -
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1 wou about this text.
2| A Mr—hbw,

1| @ When he said he was going to stop by to grab that, yeou
4 knew he was referring te monsy —— your money; right?

Fl R  Mo—hiom.

o

And then when he sald e was going Lo run to Desdwoeod to

7 get it, you kbhew he wag referring to meth; pight?

3| A I asgumed he was referripng bEo his drug, yeah, ©COn that

) time hers, he actually didn't — he actually didn't make
10 it and I newer gave him moeney thers. T gawve him money on
11 a later date. And T did have — 1 Chought you ouys had
o grabbed thosa text messages az well. I gawve him monsy on
1.3 a later date. It was 320. I pever gave him money hers at
14 a later time. He anded up not coming by until later that

(]

night.
16| @ 20 when you =ay you gave him money &t a later date, 49 yon
17 mean ot the 213t or sometine —

12| A Zomebtime — 1t was.after the shecting. 2Afker the murder.

=
Lo
v

hat's the cnly time I gawe him ever money.

after this

=

201 @ You're telling ug you gave Donovan Derrek monsy

ek happened?

ZZl A SZ20 kEecause he said he dide't have any money Co @at and be

23 didn't have anything to get anything to =3t eor drink and
24 that was later on I gave him money. That was atter.

251 @ How many Eimes hawve you met with him since this happensd?
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1| & ESince that happersd, & few Limes after, And Chose are in

2 my DXt messadges, as well, fthat vow guye have acouired,

o

=

Il g Whks are "you guys"? I —
4l A The police, the Gowvernment, whoswer,

b MR. HAIVALA: T am going to oklect. This i3 getbing

Lo ]

aroquirentive,
7 THE COURT: ALl right. You guvs are talking over each

cthar horribly., Just ask a question and give an answer.

L A

#lQ@ By Mr. Rohl, continuing) Doss that table right there know
10 that you hawve met with Doncvan Derrek after the shooting

e ] d

(i
=

A Tesz:. We talked about 1t, yes. Beoause they — I — after

=
ko

13 everyvbody had taken my pheone and ssen my bext messages; 1
14 juet talked about swverything. &And every btime I met, I —
15 it is in the text messages that we have met again after

1E that .
17| 2 Have vou guyes had of maintainegd 3 zexual relationship
14 since this coourred?

LE

)
L
=

6, a few times., A couple times.

aft

1]

s
17

Yeg,

hard to keep Crack of

]
i
L= S A =

el it be fair to o saw

i
T
=
I
T
-
T

"
[re]

23 everything?
24| A HNot as hard to keep track of ewverything, no. It weuldn't

25 b= fair to say that.
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RECROSS-EXAMINATION

BY ME. ROHL:

Q

When we went through your messages 1n celatien ko prior
mestups — do you remember thakt?

Juask a liktle bit age when we balked aboub 1it? Yeah, yes.
and there were messages that seemsd o indicate thers was

Aldn 't happan;

ik
¥
i
|
C
ik
-
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i
e
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=
=
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rt
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fe5. And, like I told youy there were times that we Just
talked about mesting, but we never did. Many, many times.

Sure. But the night of question, that couldn't hawve

Teah, On the 21zt, we did not mest up, bacauss he didn't

ke T spaid.

And I left to go to Bapid City, 1
MR. BOHL: Yoy answered oy gquestion. Thank o,

THE COURT: [& he axcodssd and relaasasd?

M. BOHL: He's sxcused and released from my subpcena,
Tour Honer,
MR. HAIVALA: He's excuged from the dtate,
THE COURT: Thank wou, 2ir. TYou're fres Lo go.
Counssl, approeach, please,
{WHEREIPOH, an off-the-record berch conference
was held.)

THE COURT: [ioes the State hawve any morse witnegses?
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1 ME. HAIVALRA: Your Honer; after thinking skout making a
2 resnrd on ab esarlier i@sue of Che immanity 1ssue that we
3 talked about =sarlier, I decided we will nobt go Eotward

4 with the record.

b THE COURT: All right. Thank you.

E Mr- Bobl, you would liks to maks motlons?
7 MR. BOHL: I would, Your Hoenor.

g

COURT: FPleage prooeed.

) ME. ROHL: Thank vou.

10 This maotion applies teo Count I, Count TA, Count IV,
11 and. V. I am going ©o read Lhis into the reoord.

12 Az this Court knows well, the State iz taskad with

1.3 disproving every single reasconable doubt of guilt im this
14 caseE,

15 Dreau Eogers pressnted a thicd-party perpetrater

1E d=Tense, which hasz demonstrated the potential culpabhility
17 of another while simgltanscusly highlighting the fallutres
14 zf law enforcement to follow rules and procedurss with

15 regpect to the entirety of inwvestigaticn.

20 Shortly atter Destiny Bogera's death, Dreaw Rogers

21 immediately and prompbly hailed shergensy servioces To

22 dispateh £o hils homs.

23 Upon arriwval, Dreau Bogers clearly and unambiguously
24 articulated who the tesponsible party wae. Law

2h eniorcement obtailned bhe ald of ZWAT or SRT to apprehend
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Donavan Derrek and bhrirg him in for questiloning and
gunshot residues testing,

Bcoth Ureau Rogers's and Doocwvan Derrek's gunshet
residue teste yielded positive results.

These findings corrchorated every single way exactly
what Drean Bogers stabed ooourred. The resulte relat and
further infriminate in every way what Donovan Derrelk Cold
law enforcement,

Gunehot resicdus. Approximately six monthe before
trial, the Ztate undertceok efforte to try and prove that
Mr. Derrek's dunghot residue teste were the result of

transferenoe. FEeyword, "tew."

i
o
i

1¥]

bate did oot send the glowes at issus in for
forenzic teskting. And as they lay thers in evidence,
thers ie absolutely zérc forensic testing that has taken
Placs on Chese glowes,

Sure, the 2tates Wwill say, "Well, we didn't have to
test them, bezause we realized this over a year after at
had taken plaze." Doeen't matker, They have the burden.

At a minimum, they sheuld hawe sent the glowea in for
testing to at least <onfirm or deny whether the glove's
natural oourss of uge — they could have gunshot residue
on Ehem.  They didn't. They shouldn't sven be allowed to
arque transference in the abeence of the testing.

It 18 pure and complete speculation by the State to
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1 make that aroamesnt .

2 4 reasobtable person could net find —— a teagsonable

3 person. could find in oany way that this set of

4 ciroumstances in relaticn teo gunshot reeidus ie anything

b cther than exoulpabory evidence, plain ard simple.

E Twa, well phons evidesnos. The entirety of the

7 ab—dzsue cell evidencs 1 another fact upon which

g reasonable minds could not disasgres,

) The call detail reccrds do not in any way evincse guilt
110 of Defendant Dreau Rogers. Those records do not support
11 in any way a finding Lhat Donovan Derrek was nob.oat Dresau
o Pogers's dueling the relevant time paried shertly befors
1.3 12:48 a.m., Januacy 22nd. HNo reascnable mind could defer
14 it that regard.

15 Further, law enforcemenk’s wislation of law to

1E preseprve materisal sevidenoes ig ancther fastor gpon which
17 chly exculpatory conclusions cab reaszonably ke drawn.

14 The Jury was told that the CUDR data would objectively
18 show that Donovan Derrek was not at Dreau Rogers's. They
20 did net. They do not.

21 They ghow that Domovran Derrek called Dredn Bogers

22 after golng out of his way Lo get his ruombat,

2 The COE records show that Denovan Derrek texted Dresau
24 Fogers at 10ish p.m. Hours befors the 911 call was mads
25 by Dreaun. Quote, "We need to meet face-to—face ASAR," end
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quote, They show Chat .

Thern, finally, they show that Donovan Derrel was
dialing code pound 21 at 1:42 aom. and sesking ko lezarn
whether or not the FBI was tracing his phon=. That is
what the obhjective CDRE records show.

Text messages tweern Blan Beddy -atd Donevan Derrek
regarding sexual encdunter number four on the day in
question are nobk ipdicative of anvthing.

They are representations made by ths=ee two guys and
their reliability reste exclusively on the credikilitw of
thess twes The fredibility, which I suggest 1s only
exoilpatory evidence after today's Cestimony.

Fact thres, DHA evidence. BEwvery single witness who 1z
capable of testifying to it unanimously agreed that
evidence gollecticn and the integrity of the evidence was
=y too Thig nase.

Binoy Thankadhan, foerenglc examiner, tastifiad exastly
how forensic evidence 15 to be collected 1o a way that
F"].'E"J'EI.'LTZ B CreseE—Ccontaminablich.

The evidencs in this case was corrupted to such extent
that the State's expert Aehley Bullock was forged 1o admit
ofl e rods occasions that she didn't onderstarsd how
evidence was suppesed to be collected and 1if it was
oollected improperly, the results are meaningless.

Based on the testimeny receiwed by the Jurys nc
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1 reasonable jurer comyld ¢ome Loa sonclusion that the State
2 has proved bavend a reasonable doubt that DEeaw Rogers
3 committed the craimess.
4 Beyond a reascnable doubt meane; in this case, that
b the State must disprove all reascnable possibility that
E Donovat Dereel committed the orime.
7 How do they do that? I zan't tell vou that.
3 I can tell wou how they don't do it, They don't
) disprove it with admittedly mishandled DHA svidence. They
10 don't do it by bremking the law, ard in conjuncbion with
11 the statubsry vialation, lesing <=ll phones evidence, which
o would further incriminate M. Derrek.  Ardd, Tfinally, Chey
1.3 don't do 1k by having on the reccrd forensic evaidence that
14 further implicates Donovan Derrek as the killer, i.=.,
15 qunehot regidue. T know that is not how Lhey do it.
1E Paint being, noe reasonable Juror soald find eoilt.
17 Theank wou.
14 THE COURT: And =c¢ I'm clear,: Mr. Fohl; your judgment of
1% agquittal is referencing Count I, IA, IV, and V; is that
20 correct?
21 ME. BOHL: I, IA, IIL, whi¢h iz pogesssion of a firearm by
22 a parson with a prior drug-related convidtion, I beliove
23 that counk to be 1o relatico to the .45 zzliber. I am not
24 making that arqument in relation to the .22 and in
25 relation to the ingestien charge, Your Honor.
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THE COURT: Okay. So¢ I, A, II, IV, and Vi

M. ROHL: Counkt I, first—degree marder; Count IA,
gecond-degrese murder; Count [I, poesession of a firsarm by
a person with a prior felony dmg-related convicticn,
45 galiber) possesgion of a4 Tirearm with ah albered
serial ramber, adgalirn, .45 caliber; commisgszich of a felony
while armed with a firearm, to wit, marcder.
THE COURT: &ll right. Thank you.

Who iz making the argqument response from the State?
ME. HAIVALA: ['m sorry?
THE COURT: Whe iz regpending from the State to the
mok1on?
MR. HRIVALA: Oh, I will.
THE COURT: Okay. Flease procesd.
MR. HAIVALA: Your Honob, what Me, Fobl iz making 1g an
areuretit Lo the jury, it he'z making it Lo yow in Cha
form of a2 mokicn to dismiss.

I am not going to go through every one of them. He

has mads his meticns. He makes 1t clear this 128 his
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Howswar, T wi

1]

ay theres's more than ancudgh unrefuted
evidence in the file to show that 31l of these crimes
should go to a jJury — alleged crimes — should go to a
jury: The jury should decide that based on the evidence
presented,

M. Bobhl brings up things about coenbamination. Ha
queokbes eome witnesses, I thirk cuk of context, in my
ppinicn, and incorrectly — [ don't mean that
di prespeckfully —— as to the evidence presented,

S, therefors, we tThink there is more than enough

vidanes Co taks this matter to the Jury.

[1H]

THE COURT: Thank wou.
ANy ISEpOnSE?
MR. ROHL: No, Your Honor.

I would rely on my pricr subbdission.
THE COURT: Thank Yo,

The law requires that in & jJudgment of acguittal —
requeate for a judgment of acquittal — the evidence must
show the defendant committed all the elsments of the
underlyving ¢ifenses in this cases.

Tha test 15 whather Che svidense was sufficient to
sustain a convicktion.

The Courk must decide whether after rewviewing the

evidence in light most favorakle to the progecukicon thaf
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1 any rational trier-of fact fould have found the £ssential
| slemetnts of the crimes bayend a reasonable doubt,
3 In. this case, the Court finds that the State has

4 submitted sutficient evidense oo which

J the trier of fact; could reasonab Mr. Eogers quilty

f the orimes oharged.

g |

The mobion o judanent of aoguittal on those csunts
g 15 denied,

ME. ROHL: Thank you, Your Honor.

THE COURT:

Sinece we don't have the Jjury here, how would

gitice Che State has Pested?

L)
]
=i

ike Lo proosed,

(%

HATVALRA: =Srtate pasted.

(45

call

5

ROML: I —

1l gon't think 1'm going to
— =

witnegses, Your Honor. But could I maybe hawve just a

ten—-inube to talk to about —

opportunlity

THE COURT:

Of oomree

MR. ROHL:

— MOVLIGOD

THE COURT:

my client

Forward’d

Thank

Just let me know when you'rs ready.

Could we havre access Lo some privacy?

21 Mr. Bogers and I¥
22 THE COURT: T assume that can b= arranged,
| MR. HAIVALA: 2bsclutely.

24 (MHEFEEIFON,; a brief was taken.|

we ready to bring 1n the Jurcrs:
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1 law of the cage,
. Mow, hets, Che Defendant's pot objesting, The State
3 15 obkjecting and they want theirs — I don't thaink — at's
g up to the jury to weigh those things. 1 think the jury —
5 they mist — it's for their sole and exclugive
E determinatbion whether returnitiy the property ©o — 1n this
E cags — the allaged thivd—party perpetrator withoutys
5| Court order — what weight Ehat 1z given on guilt or
& innocence of Mr, Rogers. That's my position.
14 Bat what I will do is I'm going to mark yours "State's
11 Proposed Number 1" And T'om ogoindg Lo dermy 1t.
12 ME. HRIVALA: Ckay,
13 THE COURT: The reascn i1s I thaink that the Court's
14 proposed Instruction Number — 1t would be 48 — correctly
15 atates the law. and when this instroction and all of the
1e instructions &res taken asz a whole, 1L sorrectly statss the
17 law of the caszge.
14 Sz I'm going to deny. Arnd I'm going ko say "Ses
1 Court's Instrocticn Number 4B." And I'm going to sign my
20 name: Today'e the é6th. And T will fils this propoesed
21 instruction from the State.
22 MR. HAIVALA: Thank you, Judge,
1 MR, ROHL: Thaok vou, Judge.
24 Cne last thing. 1 just want to maks sure that I'm not
25 walving my spoliation jury instruction requeste by
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1 agresitg with the Jourt as Lo its [nstrustion 48,
. THE COURT: &11 right. Sheuld we make i tecord on Chat?
3 MR, ROHL: Well, the only cecord I want to make, Yeour
| Honor, is that, of occurse, the case law — thie is in my
5 position — Ehe case law needs to be addressed. T think
E that 1n opder to get & speliation argument; I basicallwy
E have to prove that Law enforcenrent intentionally
g mishandled evidence in & ceame.
G I think that, if 1 prowve that, the cass should be
1d thrown out. And it's almest impossikle the way the law ie
11 Written Lo get fthat instrustion.
12 And I Just want To presesrve my client's ability to
13 make that argument.
14 THE COURT: All right. And I'm going to make a record on
15 this. Because the issve is what remedy is available Lo
1e Mr. Bogsrs, becauss the Spesrfish Policos Department
17 teleasaed Che undownleadsd cellular phone of Donovat
14 Derrek, which 15 contracy to 232-37-1L. More
1 gpecifically, what — whether a dwue process viglation
20 comirred. And, if not, whether a jury instruction about
21 how The Jury should deal with the lost evidenss is
22 appropriate,
1 And, of course, we'lve been talking sabout Skate v
24 Zephier or Zephier. Howewver you wankt to pronounce it.
&5 But the Suprems Court noted Thakb: there were bwe tvpes
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1 of cases involving the constitutionally guaranteed agoess
. Lo evidehos that ariss under the doe prodcess clause of ths
3 14th Amendment .
g The two types are — the two types of casse are that
5 which the ezxoulpatory value of the undisclosed evidence 18
E known in cases that 1t's not.
7 The Court further ifdicates that in cases whare the
5| exculpateory walue of undisclosed evidence i3 known 15 also
& Brady evidence. And such evidence is sxculpatory when it
1d is identifiakle and intact amd i3 material te the quilt of
11 the defetndant .
12 Suprems Court also sald; Turthermors, evidences 15
13 material 1f there 18 a reasonable probability that, had
14 the evidence been disclesed to the defenses;, the result of
15 g proceeding would have been different.
1e Finally, if the svidencs shows exoulpatory wvalus,. the
17 goed faith or bad faith intent of ths Covernment 1is
14 irrelewvankt.
15 In this case, the Court finds that the defense has not
20 ghown and cannct cdo so that the evidencs on Derrek ——
21 Donovan Derrek's phote is exculpatory, ard, thus;
22 material , because it ie imposzsibles fo show that the
1 proceeding would cperate any differently bhan it has
24 operated because what is on the phone 1= unknown.
&5 The ewvideneos on Mr. Derrsk's phone could be entirely
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1 urnhelpfnl to the defense by showing that Donovan Derrek
. was not anywhers pear the soete of Che 2rire,
3 nevertheless, the svidence on his phone could alsc show
q that he was physically present at or near the scene of the
5 CELTRS .
E The prooseding thus far has not clearlv 1dentified
7 whets axactly Donoewvan Derrek was duribg the period in
5| which it 1z allsged that Destiny Rogers was shob.,
G Since it zanncek be shown that the contente of Derrek'e
1d phone is material, let alone excolpatory, because the
11 phot 1g last — the informaticon on the phone 1z leost,
12 peally — thers 1z noe reredy avallable hera,
13 However, the second line of cases involving due
14 procesa righte involwve whers the exculpatory value of
15 undisclosed evidence is net shown.
1e In thoge gituaticons, 1t is pobentially ussful that a
17 deferdant st show that law enfercarent offidere adstad 1n
14 bad faith to establish a dus process wvioclabicn.
1 Hers, it could reascnably be argued that the evidence
240 crn Ehe alleged third-party perpetrator or cell phons ie
21 the mest asourabes wWway to prove the physigal logation of
22 the individual owner of that phots.
1 Howsver, the defense canmok show that the Bpearcfish
24 Police Department, the State's Attorney'e Cffice, or the
&5 Fapid City Police Department engaged in any bad faith.
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1 Eather, the State, through the State's Attorney's
2 Office, would have a teasoh ta sbtain the data off tha
3 phene to fucther their thecry that Doncwvan Derrek was not
q the alleged murdersr. But, instead; the oppoeite, which
5 ie the opposite of the Defendant's argument.
E The State has shown that 1L was negligent 1n returning
E the phorme Lo Dendwvan Derrek beauge when the phone was
5| returned ko the pelice department with a repert indicating
& that nothing had been dewnloaded off ths phons — if
1d nothing had been downloaded, the State could not have
11 known the 2ontents and, thus, could net have asted In bad
12 faith to descrov the evidense that waz known to be useiul
13 to the defendant, 1.e.,; bad faith.
14 It zan be argued that the police department from
15 Spearfish engaged in elearly megligent conduct, as feund
1e by thie Tourt in this fase, by relsasing the phone
17 cont rary Lo SDCL 23A-37-15, which, of couree, 1z the
14 notice to the defendant when evidence 1s going to be
15 released statuote,
240 Additionally, the Spearfish Police Department relessed
21 the phone when they knew or should have known, based upsh
22 the report by Bapld City pelicas, that the phene was unabls
1 to be downleaded.
24 It was a potentially useful source of svidence for the
&5 defenae. Thus, it can ke sald negligence oocurred, but it
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1 cannot be gaid that it was done in bad faith.
. S the cemedy of a due process wiclation iz gensrally
3 a new trizl. Howewver, a dus process vicolabiecen did nght
q ooour in thie cage. Therefors, the remsdy of a new trial
5 ie nat appropriate for fallure to preserve the content of
E Donovaty Derrek's phons.
E Honethelass, the issue Curns o whethar & Jury
5| inskriction would be appropriate bo remedy the negligent
& loss of the swvidence by the Speartish FPolice Department.
1d Jury inabructions are sufficient when, as considered
11 ag a whole, they forrestly gtate Lhe applicable law and
12 inform the Jury.
13 Trial zocurt has the duty to inskrooct the jury on bhe
14 law applicable to this case.
15 The Jjury instruction that has now been proposed by the
1e Cefendant has Been withdrawn 1n faver of Court's jury
17 Instruction 48.
14 Sz I believe Instructicn 48 properly states the law to
1 which the Trial Court has a duty to present to the jury
20 urder 23a-37-15, which is the notice provision.
21 It iz the provings of the Jury Lo weigh all of The
22 evidencs preszented that was properly before i,
1 Hz ohiecticn has been made abouk the fact that the
24 State made the mistake of failing to provide notice to the
&5 jury; rather, 1t was presented uncontroverted.
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1 In other words;, both sides agresd iU was a mistaks,

. o know?  That the evidencs was 1ot bedause i waz a

3 mLstake.

q The State attempted teo rehabilitate their case and had
5 the opportunity etffectiwvely to show how such conduct

E should not have an-affesct upon the dediglon whether ths

E defense had the exast ams inverss opportunity.

5| The Jury,; again; musk weigh the evidence presented,

& including the mietake by tha State, meaning the facts that
1d the jury must find are true.

11 And;, alsg — and 1 want Lo say 1L was Engesser, bub
12 I'm 1ot sure. But they — the Court 1n Ergesser sald bad
13 faith 1= not simply bad judgment or negligence. FERathar,
14 it implies the conscious deing of a wrong because of a

15 dishonest purpose and that is not the svidence in this
1E RS,

17 D ywou want to make & redord, Me. Bohl?

14 ME. BOHL: I mean, of course, bthe Court made a record,

1 which was very good, becausse you're a very good judge.
20 I agree with you that that is the statua of the law
21 right now, I briefed this issues. I would ingorporate my
22 srief into the objection that I would like te praserva,
1 g0, if necessary, I can kake & run 2k trying to explain
24 why I think the law should be medified.

&5 The Jury instrction — I mean, the way that the law
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1 ig written, the Court esgsentially has to Iind bad Taith:

. Ard then Che propéessd jury instrastion says "Well, LT wvou
3 find bad fzaith, it shouldn't even be a guestion for the

q jury, then, sbout bad faith." Because the Court has to

J make that expressed finding befors they ewven give the jury
E the optlon.

E Znd that's what I would like o be able to abdus

5| upsktairs, if necsssary.

G THE COURF: FRight. fAnd I'll give you a chanos,

10 Mr. Haivala,

11 ME. HARIVALA: Cure,

12 THE COURT: I we have a Tinding of bad faith here, we

13 probably wouldn't ke sitbEing here today.

14 MR. ROHL: FHight.

15 THE COURT: Pecause it would have been a mistrial. Ino

1e cbher worde, Tew trial, as Lhe Ssphier gourt Calked about.
17 The cther thing that the Zephier deslsicon did ot

14 address was whether or not the trial ccurt made a finding
15 at &ll. He — I think the words was the btrial court was
20 concernsed about giving the oguns back the day of the

21 ineddant, &And later ong 1t was discoversd that the
state'sz attorney told the cfficer, "Yeah, it's okay. Give
1 the cuns back.®

24 MR. ROHL: Go ahead.

&5 THE COURT: I'm not ewen sure 11 Sephilser wad arrested at
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1 that point, Could have been. I'm tiotb sure 1f Chers was
. notioe te be given te anvhbedy b=coause the eo—defandant
3 took off and they had to go try to find haim.
g Soc I agree to some extent with Mr. Rohl:. There's no
5 finding in that case of negligencs or bad faith. Ther=s
E were counoertes By the jodoge.
E The Judgs, howaver, did give this instoaction, which
5| 15 now 48, and 12t the Jury decids whether it has an
G =f fect on the guilt or innceoence, in thie cass, of
1d Mr. Regers.
11 Any reoord?
12 MR. HAIVALA: Juszt thinking this theough, Jodgs. I don't
13 wank to viclate any tyvpe of order or ingtructions.
14 The Court is not finding bad faith or goed faith or
15 anything like that?
1e THE COURT: I found no kad faith., I fourd negligence.
17 MR. HAIVALA: =0 given the Tinding of the Court — whatre
14 I'm going wikh 1t when I do my olosing argument — I don't
1 think — or can I say "The Court has found no bad faith
20 and would ask the jury to consider it"? That's where I'm
21 arehhata
22 I don't, want to run Chat tightrope of sayving schmething
1 like that and Mr. Bohl will ask for & mistcial,
24 THE COURT: This case; a big issus — one of the biggeest
25 ipsues that has been raised in this case is that ths cell
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throughout oy phohs. "

In addition, you heard from Detective Almsida Trom
FBapid ity who had a chance to go through all the
downleads.: He gawe his opinion on wherse Donovan wae
during that fateful time.

He was asked ot the stand "Where was Donovan st
12:487"  Chwious., He wag overb at Alasn's house.

The FBI — FEI Dfficer Sean Kennedy testified that he
took what information was available off of Deonowan'e
CDR — Donowvan's call detail records — and he pinpointed
that ars. He uged the <ell phobe Cowers Lo determine
whets Donovan wWas dorirgy that Eims. Putting him newhstes
near the Rogers's residence, but owver by hiz house, sver

by Alan's house.

Now; ig there a gap in there? TI'll give you. There's

a Jape Decauze hes wasn't texting during that Cime., [
submit £o vou that the witnesses testified what waz going
o during that time gap. Why bhers wasn't any btexting.
They were together, so they weren't texting with =ach
cther anymore.

Would it e nice ©o have had Donovar's phone to
furthier orroborate hig stery? It would have bean nles,
Would that hawve vielded any difference in the oubccme?
We're not sure. We don't know what sevidence.

The witnesses sald — Debtective Blmsida wasn't sven
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able o get o grack his phore,. S¢ i he doessn't have the
teshnelogy to crack Doncvan's phons, what would be
availakle? We didn't hear any testimony about whers any
zf the other individuala were; that there was GRS that can
fallow a map that says everywhere anvons was that day.
Evervhody'e hopling — they're all wishing that was
available.

There was the next best thing, They had the mirror
images of Donovan's messages on Alan's phone. They had
thope.

How, law enforcemernt told vou thelr bad, They
apologized. Thevy should net have done that, But was that
an evidence — was that a piece of evidence of a crime?

It wasn't &vidence of a crime. It was argued to be
evidence of an aliki. BEvidence of not having committed a
rire,

Whearn they inadverctently thought that they had had that
information; 1t had been downloadsd. They felt bad for
Alan too. They already had all of Alan's information,
They returned his phene: They had thess gentlemen's
phonss who had dohe nothing wrong atd they had thelr
phenssz for tws months.

Should they have don= 1E7 HNe. They returned the
phen=as because they felt bad, because Rlan sp=cifically

gaid he was harping on law enforcement. He wanbed his
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1 remermizer, when he doesg that, he dosesn't know what's going
2 Lo come back, As Mr., Echl pointed out, it eould be
3 exculpakbtory. It could kb= used by the Stats.

4 Big thing to note is Cocllin Smith doesn't know. All

b he knows i "I'we got to try to do some Justice hers, 8o

E I'm sending o the FBI. Glve me some logatlon. You be=ll
7 e, Sean Eennedy." 20 he dossz. He sends it outb to
g Portland Eo Special RAgent Hennedy,

) Tou heard him testify. It's interesting that d=fense
10 in clesing wants to aay, "Well, you know, Sean Fennedy —
11 thets's & dJap there. " But remember what Sean Fennedy
o sald, He said, "I can't lgnores the Cext messadges.  And in
1.3 my opinicn; the phone of Denovan Derrek was not at the
14 crime soens at the time the marder was commitbed.”

15 Again, go off your memory., Don't frust mine. Okay.
1E Sy YEE; was therese a migtake made that tThis man mesde?
17 Tes., Buobt what they trisd to do 1g rectify the problem.
14 The ckher thing that Mr., Eohl did oot bring up — at
18 kind of irritated m= at the time. But I kind of thought
20 through it.

21 Eerember he said that — and I'm, again,

22 paraphtasing — the police broke the law agairn,., Broke ths
2 law again? Yeah, mandatory repocrcting. Didn't cepert

24 Donovan Derrek to the Department of Scoial Services. You
2h all remsmber that?
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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

MNo. 305838

STATE OF SOUTH DAKOTA,
Planntiff and Appellee,

V.

DREEAL LESTER ROGERS,

Defendant and Appeilant.

PRELIMINARY STATEMENT
In this brief, Appellant, Dreau Lester Hogers, is refemed to as
“Rogers.” Appelles, the State of South Dakota, is referred to as “State.”
Feferences to documents are designated as follows:

Settled Recond (Lawrence County Criminal File
WG BHBR) i i i s s e TR,

Jury Trial Transcripts (November 27-December 7, 20023) .JT

R EPETE BT vy s s s i by e SR ey S

All document designations are followed by the appropriate page
munber|s).

JURISDICTIONAL STATEMENT

Rogers appeals the Judgment of Conviction entered by the
Honorable Michael W. Day, Circuit Court Judge, Fourth Judicial Cironit,

on January 3, 2024. 8R 1556-60. Rogers filed his Notice of Appeal on



January 8, 2024, 3R 1596, This Court has jurisdiction under 3DCL
23A-32-2.
STATEMENT OF LEGAL ISSUES AND AUTHORITIES
I

WHETHEE THE CIECUIT COURT PROPERLY DENIED
ROGERS™S MOTION FOR JUDGMENT OF ACQUITTAL?

The circuit court denied Eogers’s motion for judgment of
acquittal finding there was sufficicnt evidence presented at
trial for the jury to find Hogers gailty.
State v. Ahmed, 2022 3.D. 20, 973 N.W.2d 217
State v Bolden, 2024 5., 22, 6 N.W.3d 238
State v. Seidel, 2020 5.D. 73, 953 N.W.2d 301

Il
WHETHER THE CIRCUIT COURET PEOPERELY DENIED
ROGERS'S REQUEST FOR A SPOLIATION JURY
INSTRUCTION?
The circuit court denied Rogers’s request for a spoliation jury
instruction because the contents of the phone are unknown,
s0 Rogers could not show that the phone’s contents would
have been material or exculpatory,
State v. Bousum, 2003 3.D, 58, 663 N.W.2d 257
State v. Engesser, 2003 8.D. 47, 661 N.W.2d 739
State v. Mulligan, 2007 5.D. 67, 736 N.W.2d 808

m

WHETHER ROGERSS DUE PROCESS RIGHTS WERE
VIOLATED?

The circuit connt found Rogers’s due process rights were not
violated because law enforcement acted negligently but not



in bad faith when they retrmed Donovan Dermek’s phone
without an extraction.

Arizona v. Youngbloed, 488 11.8, 51, 109 8. Ct. 333, 102 L.
Ed. 2d 281 (1988)

State v. Jackson, 2020 5.D. 53, 949 N.W.2d 395
State v. Schweitzer, 2021 N.D, 109, 961 N.W.2d 310
State v. Zephier, 2020 3.1, 34, 949 N.W.2d 560

STATEMENT OF THE CASE
The Lawrence County Grand Jury indicted Rogers on the following:

Count 1: First-Degree Murder, a Class A felony, contrary to SDCL
22-10-4, or in the alternative;

Count LA Second-Degree Murder, a Class B felony, contrary to
SO 22-16-7;

Count 2; Possession of a Firearm by a Person with a Prior Felony, a
Class 6 felony, contrary to SDCL 22-14-15.1;

Count 3: Possession of a Firearm by a Person with a Prior Felony
Drug Conviction, a Class & felony, contrary to SDCL 22-14-15.1;
Count 4 Possession of a Firearm with Altered Serial Number, a
Hlass 6 felony, contrary to S8DCL 22-14-5;

Count 5; Commission of a Felooy Armed with a Firearmn, a Class 2
felony, contrary to SDCL 22-14-12;

Count 6 Commission of a Felony Armed with a Firearmn, a Class 2
felony, contrary to SDCL 22-14-12;

Count 7; Possession of a Contmolled Substance
(Methamphetamine}, a Class 3 felony, contrary to SDCL 22-42-5

and 34-20B8;

Count & Possession of More Than Five Grams of
Methamphetamine with the Intent to Distribute, a Class 3 felony,

contrary to SDCL 22-42-4.3 and 34-20B- 16(6);

Count 8A: Possession of a Controlled Substance
{Methamphetamine) with the Intent to Distribute, a Class 4 felony,

contrary to SDCL 22-42-2 and 34-208-14(10);

Count 9 Possession of a Contmolled Substance {Clonazepam]}, a
Class 3 felony, contrary to SDCL 22-42-5 and 34-20R;



o Count 10: Ingestion of a Controlled Substance
iMethamphetamine), a Class 5 felony, contrary o SDCL 32-42-5.1
and 34-208;

o Count 11: Possession of a Controlled Substance (Amphetamine), a
Class 5 felony, contrary to S8DCL 22-42-5 and 34-20B,

S5H 131-34. The State also filed a Part [1 Information, alleging four prior
felony convictions. Sk 7-8. Upon Rogers™s motion, the circuit conrt
severed counts 6, 7, 8, 9, and 11. 8K 457,

The State filed a Motion in Limine asking Eogers to disclose any
third-party perpetrator evidence before trial. SR 497-98, In his response
to the motion, Rogers disclosed Donavan Derrek as the third-party
perpetrator. 8RB 509-11. The cireuit court held a hearing on the matier
and determined evidence of Derrek being the third-party perpetralor was
admissible nnder SDCL 19-19-401 amd 19-19-403. 8R 524-26.

A two-week jury tnal commenced on November 27, 2023, During
the trial, Rogers filed a Brief in Support of Due Process Violation
Dismissal - Brady Violaton., 8K 973-79. Hogers argued his case should
be dismissed, in part, because law enforcement gave Derrek his phone
back without the data being properly extracted. Id The circuait court
denied Rogers's motion and found law enforcement did not act in bad
faith when they returned Derrek’s phone. JT 578,

The jury found Rogers guilty of:

Count 1A: Second-Degree Murder;

Count 2: Possession of a Firearm (.45 caliber pistol) by a Person

with a Prior Drug Felony;

« Count 3: Possession of a Fircarm {22 caliber pistol) by a Person
with a Prior Drug Felony;



o Count 4; Possession of a Fircarm (.45 caliber pistol) with Altered
Serial Number;
Count 3 Commission of a Felony while Armed with a Firearm;
Count 10: Unauthorized Ingestion of a Controlled Substance
SR 1381-82. The circuit court sentenced Rogers (o life in prison for his
Second-Degree Murder conviction, two years in prison for each of the
gun related offenses, and five vears in prison for his drg related
conviction, 8K 15357-60. Each of the sentences were ordered to Tan
conseciutive to one another. Id.

STATEMENT OF FACTS

At 12:48 a.m., on January 22, 2022, Fogers called 911 asking for
an ambulance at 713 North Saint Joe Street in Spearfish. JT 293, EX 1.
He refused to give the dispatcher any additional information, and instead
he said he would provide more details when help arrived. JT 294, EX 1.
During the call to dispatch, Rogers did not ask for police assistance. JT
294,

Officer Hunter Bradley! heard the 911 request for an ambulance
and responded to the location. JT 300, When he arrived, he went inside
the residence and saw a woman, later identified as Destiny Eogers,?
laying on the living room floor, motionless. JT 301, Destiny had a small
amount of blood near her upper arm and was not breathing. JT 301,

Fogers told Bradley he attempted CPE, but when Bradley began

i Bradley worked for the Spearfish Police Department. JT 299,
- Kogers and Destiny were married. JT 328,

o



compressions it felt like compressions had not been done. @ JT 303,
Destiny was transported to the hospital where she was declared dead.
JT 310, 329,

Fogers told Bradley that Donovan Derrek® came over to the house
and Dermek and Rogers fought. JT 304, Rogers claimed to hear a noisc,
and saw Destiny fall to the grovad. s JT 304, Derrek left and that is
when Rogers called for help, JT 3204, Fogers did not know where Derrek
was going but said he left in a Mazda., JT 305, While at the house,
Bradley noticed Rogers was sweating and out of breath, despite it being
cold outside. JT 3135.

Rogers tokd law enforcement that Derrek came over and the two
were fighting about Derrek ®*crecping™ on Destiny and then the fight
progressed into an argument about Hogers not wanting to work with
Drerrek anymore, JT 3235-26, Rogers claimed he and Destiny were in the
living room and Derrek was standing by the doorway. JT 326. Rogers
said Derrek used a pistol and was tryving to shoot him, but he missed
and hit Destiny. JT 326, 328, Rogers also told Bradley that he had

found a .45 caliber shell casing on the floor by the couch so0 e had

# Typically, when somcone performs compressions for the first time on an
individual, that person can feel the cartilage and ribs popping under
their hands. JT 303-04. Bradley felt the popping when he started
compressions on Destiny.  Id.

4 Derrek and Rogers had been friends since 2003, JT 438,

% Rogers told officers Destiny had been sitting on the couch when she got
shot, JT 418,

& Officers thought “*creeping” in the context of the conversation meant
‘unwanted attention.”™ JT 326,



picked it up. JT 328, Rogers said the shell casing smelled like gun
powder so he put it back where he found it. Id

While searching the residence, officers found two firearms: a .45
caliber semiautomatic handgun, located under the wooden landing in the
backyvanrd, and a .22 revolver, found in the dresser. JT 892, 969, Also
found at the residence was a box with a bag of .45 caliber bullets. JT
1115-18, EX 32-54,

Law enforcement transported Rogers to the law enforcement center
for questioning. JT 311. At the time, officers did not believe Rogers was
a suspect; instead, he was questioned merely o determine what
happened that night to Destiny. JT 311.

Detective Sergeant Stove Hoffman” interviewed Eogers three times
that night. Over the course of the interviews, Rogers's story changed.
First, he said Derrek was standing by the door and Destiny was on the
couch when Derrek shot her. JT 418, Rogers said Derrek did not
ypically carry a gun and he did not see Derrek pull the gun. JT 420,
Bur in a later interview, Kogers said he watched Derrek pull the gun ont
of his coat pocket. JT 429.

Rogers said he had suspicions that Derrek and Destny were
together. JT 414. He claimed he and Destiny did not fight that night.
JT 429, They had been together for ten vears, and recently got back

together after some time apart. JT 429, FHogers also told Hoffman he did

7 Hoffman worked for the Spearfish Police Department. JT 399,



not have any guns or ammunition at his residence, JT 420, Rogers said
that after the shooting, Derrek left the house and went down the steps to
the left of the carport on the south side of the house. JT 4144

The Special Response Team [SRET)® was called in to assist in the
apprehension of Derrek at his home., JT 534, The SET was told there
was a homicide earlier that moming and Denmek was a suspect. JT 534,
The SET believed there were two children present in the home., JT 534,
Detective Chad Savles,® as part of the S8RT, amested Dermek,. JT 534,

Hoffman interviewed Derrek, along with Detective Shawn Fox, 19
JT 436, Derrek told the officers he couldn’ believe SWAT was used for a
dopell offense. JT 436. Hoffman and Fox believed Derrek knew why
they were questioning him, so they did not initially tell him about
Drestiny’s murder, JT 437, When asked where he was the previous
night, Derrek said he was with Alan Reddy between 11:30 p.m. and 1:30
am. JT 438, 410, Derrek provided Reddy’s address and told officers his
phene would have his location for that night. JT 440, 680,

After interviewing Derrek, Hoffiman and Fox went 1o Reddy’s home,
JT 682, Reddy twold the officers he met Derrek on the dating app, Grindr.
JT 485, 682, He said the two were together the previous night and that

he had messages on his phone from Derrek. JT 683, At 11:53 p.m., the

& BRT was described as similar to SWAT. JT 529,

2 Bavles worked for the Rapid City Police Department. JT 328.

10 Fox is emploved with the Spearfish Police Department. JT 673.
I Dope referred 1o methamphetamine. JT 436,



previous night, Derrek sent Beddy a message that said he was “walking
ot the door. ™2 JT 686, EX 60. Then at 1:42 a.m., Derrek sent Eeddy a
message thanking him for the evening and telling him goodnight. JT
686, EX 60. Reddy also had an explicit photograph of Derrek’s penis he
admitted to taking while they were together, JT 683, The metadata for
the photograph showed the picture was talken at 1:23 a.m. JT 685.

Because of hds alibi, Derrek was no longer decimed a suspect in the
casc, JT 499, Officers interviewed Rogers a fourth time. JT 4446,
Druring this interview, Rogers changed Derrek’s location in the house.

JT 447, This time rather than placing Derrek by the door, he placed
Derrek closer, stating he was where the kitchen linoleum met the living
room carpet, JT 447, Rogers also told Hoffman he’s seen Derrel with a
gun before. In fact, he claimed Derrek tried selling him three firearms in
the past. JT 448,

Druring the interview, Hoffman received notification that the .45
caliber gun had been found at Rogers's home. JT 447, When he
confronted Fogers about the gun, Fogers said his DNA wonld be on the
weaporn, unless it had already been wiped clean. JT 448, He claimed he
touched the firearm when Derrek showed 1t to him about a month ago.
JT 448, He admitted taking the gun apart. JT 448, Rogers also claimerd

Derrek was wearing gloves that night. JT 449, EX 19,

L2 Throughont the night, leading up to this message, the two discussed
meeting up at Heddy's house. EX 6.



Forensic analysis showed the bullet recovered from Destiny
matched the .45 caliber gun found at the scene. JT 1069, And there
was a latent fingerprint from Eogers on the shell easing found at the
scene. JT 1069, Kogers’s DNA was on the handgun as well as on
bullets. JT 1017, Dermek was excluded as a DNA contributor on the
spent shell casing and the data was (oo complex to determine whether
his DNA was on the gun. JT 1010, 1016.

As part of the investigation, Fox also reviewed surveillance footage
from Juneks Incorporated and Common Cents, both located in
Spearfish. 1 The video from Juneks showed the intersection of Saint Joe
and West Jackson Boulevand. JT 696. Fox was looking for Derrek’s
Mazda that Kogers claimed he was driving. JT 698, PFox reviewed the
footage from around the time!* of the 911 call and never saw a Mazdals
drive by, JT 700,

While reviewing the video from Commeon Cents, Fox saw Destiny
arrive at the store aronmd 9:00 a.m. and leave around 10:00 a.m. the day
before. JT 703, She went in and ot of the store several times. JT 704,
Carolyn Niemi, & Common Cents' emploves said Destiny got a call while

she was in the store, JT 1202, Destiny puat the call on speaker phone

L3 Fox spoke with business owners near Rogers®s home on Saint Joe. JT
693,

14 Fox reviewed the surveillance video, starting at more than twenty
minutes before the 911 call. JT 702,

13 Fox did see law enforcement drive by in response to the 911 call. JT
6949,
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and Niemi recognized the voice on the other end as Rogers's, JT 1202,
Destiny told Rogers his attitude wasn’t right, and she would not be going
to Rapid City with him later to get her car, JT 12032, Rogers showed up
at Common Cents around 9:30 am. JT 704, He spoke with a store
cmployee, then got back in his car. JT 704, Destiny went to Bogers's
vehicle to speak to him; she went hack info the store and Rogers left.

JT 704,

Rogers sent Destiny messapges on Facebook on Janmary 21, 2022,
at 426 p.m. JT 778, EX 126. He sent five messages in a row that went
unanswered: “Hy I'm still in town baby].] Where 11 at? This il cking
stupid. U blocked me 50 [ gness ur sure about ur decision? 1 will drive
by in 8 minutes if ur not at ur house | will leave and never contact you
again my lovely wife.® EX 126, He followed ap the messages by calling
her at 4:30 p.m. fd Destiny did not answer the phone call. fd

Law enforcement arrested Fogers in connection with Destiny's
death. 5K 1.

ARGUMENT
I

THE CIRCUIT COURT PROPERLY DENIED ROGERS'S
MOTION FOE JUDGMENT OF ACOQUITTAL.

A. Background.

Rogers argues there was insufficient evidence to convict him of counts

1A, 2, 4, and 5. AB 9. He relies on “five facts”™ he believes give



reasonable doubt sufficient fo acquit him of his convictions, AB 9, But
whether some amount of alleged reasonable doubt may have been cast
for the jurors is not the same question as whether there was enough
evidence to send the charges to the jury for consideration. Rogers’s
arguments are not facts, and they skirt aronund the standam of eview
applicable to this issue. In the end, the State presented sufMicient
evidenoe to support Bogers's convictions.

B. Standard of Reviews,

This Court reviews the denial of a motion for judgment of acquittal
de novo. State v. Bolden, 2024 8.D. 22,9 29, 6 N.W.2d 238, 246-47
[citing State v, Seidel, 2020 8.D. 73, 4 32, 953 N.W.2d 301, 313). *A
motion for a judgment of acquittal attacks the safficiency of the
evidence.” Id *When reviewing the sufficiency of the evidence, |this|
Court considers “whether there is evidence in the record, which if
believed by the fact finder, is sufficient o sustain a finding of goil
bevond a reasonable doubt.”™ State v. Ahmed, 2022 8.D. 20, 9§ 14,
973 NW.2d 217, 221 {quoting State v, Wolf, 2020 8.D. 15, % 13, 941
MNW.2d 216, 220), This Court “accepts the evidence and the most
favorable inferences that can be fairly drawn from it that support the
verdict.™ fd. *This Court does not Tesolve conflicts in the evidence, pass
on the credibility of the witnesses, or reweigh the evidence on appeal.™
fd, Further, a “conviction may be supported by circomstantial evidenee

cven when all the clements of the crime ame established
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circumstantially.” Stafe v. Carfer, 2009 3.1, 63, 1 44, 771 N.W.2d 329,
342 (citing State v Shaw, 2005 8.D. 105, Y 45, 705 N.W.2d 620, 633).

C. The Circuit Court Properly Denied Rogers's Motion for Judgment of
Acguittal Because There was Sufficient Evidence Presented at Trial
te Support Rogers's Conviction for Second-Degree Murder

Fogers's theme throughout trial was that it would be impossible for

a jury to convict him based on five things:

1. The police hroke the law during the investigation.

2. The police gave away material evidence.

4. The police contaminated important forensic evidence,

4, The third-party perpetrator's alibi was unguestionably wealk,

a. There were material omissions of evidenece,
See generally JT. Rogers carried that theme throughout his brief. AB 8-
22, But the issues he raises go to the credibility and weight of the
evidence. And this Court does not “resolve conflicts in the evidence,
assess the credibility of witnesses, or evaluate the weight of the
evidence.™ Bolden, 2024 8.1, 22, Y 39, 6 N.W.3d at 247 {quoting Seidel,
2020 8.D. 73, 932,933 NW.2d at 313).

Rogers argues law enforcement broke the law during the
investigation by returning Derrek's phone without notifying Rogers. 1o
SDCL 23A-37-14 and -13, require law enforcement o notify the
defendant before returning potentially material evidence., Not notifving

Fogers before meturning Derrek’s phone does not mean the State did not

present sullicient evidence to support Eogers's conviction at trial.

19 This evidentiary issue is discussed more in depth in Issues 11 and 111 of
this brief,



Rogers was given ample opportunity to gquestion Hoffman about the
improper disposal of Derrek’s phone, JT 470-83, Hoffinan admitted that
he did not follow the statutory requirements before returning Derrel’s
phone. JT 470-71. As for the materiality of Derrek’s phone, Rogers can
only speculate what the phone’s contents might have revealed, Buon
again, Fogers was able 1o ask witnesses what darta could be extracted
from Derrek’s phone and what information might be learned in terms of
his location. JT 660-65. Ultimately, it was ap to the jury to determine
how much weight to give Hoffman's testimony, the cell phone data (or
lack thereof}, and to determine witnesses’ credibility.

Throughout trial, Bogers questioned law enforcement’s handling of
evidenoe. He spent a lot of time on proper procedures to fallow in the
collection of evidence, photographing evidence, and the avwidance of
cross-contamination. SeeJT 373-7T4, 376, 380-81, 523, B37-58, 859,
871, BE8, B97-98, 918, 919, 9232, 924, 926, 933, 9306, 241, 942, 964,
967, 970, 999-1000, 1019, EX G, H. Rogers questioned several
witnesses about proper proceduore and i it was followed throughout the
investigation, One officer admitted to transferring gunshot residue from
his shooting gloves onto Derrelk when he placed Derrel in handeufls, JT
283, But Fogers's attempis to cast doubt on the handling of evidence
does not justify the trial court’s decision to grant his motion for judgment
of acquittal.

Fogers also attacked the credibility of Derrek and Reddy’s

14



testimony. During frial he pointed out inconsistencics in Reddy’s
interviews with law enforcement, inconsistencies in the timeline of when
Reddy and Derrek were together and challenged Derrek’s location at the
time of the murder. JT 484, 6539-63, T15-18. But again, this was an
issue for the jury o determine: whether they believed Dermek and Eeddy
were together at the time of the murder,

Litimately, Rogers's claims are questions for the factfinder 1o
resolve, When determining the sufficicnoy of the evidence, this Court
views the evidence in a light most favorable to the State. The gquestion is
whether there was suflicient evidence for a jury o find Eopers guilty.
The State presented ample evidence that Rogers shot and Killed his wife,
Second-Degree Murder

For the jury to convict Rogers of Second-Degree Murder, the State
needed to prove: 1, Rogers caused the death of Destiny, 2. He did so by
an act imminently dangerous to others, evincing a depraved mind,
without regard for life, 3. He acted without the design to effect the death,
and 4. The killing was not excusable or justifiable. 83DCL 22-16-7, At
trial the State presented ample evidence for the jury o convict BEogers of
second-degree murder.

Viewing the evidence in the light most favarable to the verdict, it
was not unreasonable for the jury to determine Rogers was Destiny’s
killer. Right after the shooting, when Kogers called 91 1, he only

requested an ambulance; he never requestad help from law enforcement

ey
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to find his wife's alleged murderer, JT 294, EX 1. He refused to tell
dispatch what happened, just insisting on needing an ambulance. JT
294, EX 1. When Bradley arrived, Rogers told him he tried CPR. JT 303,
But when Bradley started compressions, he felt the bones and cartilage
popping, which typically occurs when com pressions are first
administered. JT 303.

Throughout the investigation, Fogers was adamant that Derrek
shot Destiny, but Derrek had an alibi; he was with Reddy, JT 438, 440,
Not only did Reddy confirm Derrek was with him at the time of the
murder, but there were messages between Derrek and Reddy about
Derrek going to Reddy's house that night. JT 683, 686; EX 60, After
their rendezvous, Derrek sent Heddy a message when he got home,
thanking him for the evening. id. Reddy also had a photograph he tock
of Derrek’s genitals, that was taken at 1:23 a.m., which is during the
timeframe Reddy and Derrek said they were together, JT 438, 6B6.

As for the physical evidence, forensic evidence showed Rogers's
DMNA on the gun and bullet, and his fingerpring was on the shell casing
recovered at the scene. JT 1017, 1069, Derrek was excluded as a DNA
contribuior on the spent shell casing, and it was undetermined i his
DNA was on the gun. JT 1010, 1016, Officers checked the surveillance
footapge on the route Derrek would have most likely taken to get from
Fogers's residence to his home. Oficers did not see Derrek’s Mazda

drive by during the timeframe of the murder, JT 700,

{9



As for motive, Rogers and Destiny were spotted fighting carlier that
day. Niemi, the clerk from Common Cents, said she overheand the two
arguing on the phone. JT 1202, Destiny told Rogers he had an attitude
and she would not be going with him to Rapid City. Id. Then, Rogers
arrived at the store and the two spoke in his car, but Destiny did not
leave with him. JT 1203, Surveillance footage from that day confirmed
Niemi's observations of the encounter. EX 65.

The State also presented evidence that Rogers sent thmeatening text
messages to Destiny. EX 7. The messages read:

Im gonna Mucking kill u. [ hate u and 1 wanna make u feel

the same as [ do u little bitch. I wanna punch u in the

Mcking face intel all ur teeth are in ur stomach. U betrer

watch ur fucking self canse [ sware im gonna get u bitch. 1

hope 1 know v hurt me and im tierd of hurting | think

beating ur fcking face in is the only thing that’s gona

make u stop harting evervone around v, 1 wanna put 1 in

the ground where u belong, s that crazy enough for u yel.

ro u need me to actually do that shit to get my point across,

1 ean be that guy if u need, 17
EX 7, JT 1196-97. Rogers also sent Destiny messages the day before he
Killed her leading to the conclusion they had beon fighting. See EX 126.

Finally, Rogers was the only other person present, besides Destiny,
whet she was killed. Again, his DNA was found on the gun and bullet,
and his fingerprint was on the shell casing.

This Court has historically found sufficient evidence existed to

support a second-degree murder conviction on the defendant’s previous

T The text messages were found on Destiny's phone from October 2020,
JT 1197, EX 137,
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verbal and physical abuse of the victim, the defendant and the victim
arguing earlicr in the day, defendant’s inconsistent statements to law
enforcement, and the defendant’s failure to render aid to the victim.
State v. Harruff 2020 8.D. 4, 19 43-48, 939 N.W.2d 20, 31, State v.
Frias, 2021 5.D. 26, 1 24, 959 N.W.2d 62, 69.

Further, no physical or reliable circumstantial evidence!® and no
motive tied Derrek to Destiny’s munder. And again, Derrek had an alibd,
and it was corroborated by Reddy and their messages and picture. The
State presented ample evidence to support the jury’s guilty verdict on

Second-Degree Murder.

Possession of a Firearm (45 caliber pistol) by a Person with a Prior Drug
Felony

To prove Rogers possessed a fircarm by a person with a prior drug
felony, the State needed 1o prove 1. Rogers possessed or controlled a
firearm, 2. Rogers had a previous conviction of conspiracy o distribute
marijuana, and 3. Rogers was discharged from prison, jail, probation, or
parole for his conspiracy to distribute marijuana within fifteen vears of
January 21, 2022, SDCL 22-14-15.1.

While possession is not defined in statute, *[tjhis Court has held

that possession significs dominion or right of control over® a fircarm.

& The only evidence 1o support Derrek killing Destiny are self-serving
statements made by Rogers. See Thomell v Jones, 602 U5, --,

144 8. Cr. 1302, 1313 (2024 [Stating sell-serving statements should bhe
viewed with skepticism).
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State v. Barry, 2004 8.1, 67, 9 9, 681 N.W.2d 89, 92 (citing Siate v.
Goodroad, 442 N.W.2d 246, 251 [8.D. 1989)). And “possession can
gither be actual or constructive and need not be exclusive,” Id. Further,
when someona has “dominion or control over the fircarm or the premises
upon where the firearm was found, constructive possession is shown.”™
id.

Further, “circumstantial evidenoes of possession alone may support
a verdict.” United States v. Cross, 888 F.3d 985, 991 (8th Cir. 2018).
Rogers's DNA found on the gun supports he was in possession of the
firearm. See fd (Finding “[t]he DNA evidence, even if not conclusive,
supported other evidence of possession.”).

At trial, the State presented evidence Hogers possessed the .45
caliber pistol, [t was the weapon he used to kill his wife, His DNA was
on the grip of the gun. J7T 1012-153, The gun was found unkderneath the
wooden landing, outside Rogers’s home. JT 892, And the bullet that
killed Destiny matched the bullets from the 45 caliber gun, JT 1069,

As to his previous conviction, on December 17, 2013, the circuir
cowrt sentenced Rogers after he plead guilty to Conspiracy (o Distribute
More than One Pound of Marjuana., EX 74. The court entered an
amended judgment on January 21, 2014, /d. Rogers was sentenced to
prison for the offense and discharged from Department of Corrections
custody on October 18, 2018, EX 74-753. Thus, his discharge from

prison was within fifteen vears of the date alleged in the indictment. The
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State presented sufficient evidence to support Eogers's conviction for
Possession of a Firearm by a Person with a Prior Dmg Felony.
Possession of a Firearm (45 caliber pistol) with Altered Serial Number,

To convict Rogers of Possession of a Firearm with an Altered Serial
Number, the State must establish Hogers possessod a firearm and the
manulfaciurer’s serial mumber on the firearm had been changed, altered,
removed, or obliterated, SDCL 22-14-5. RKogers possessoed the gun,
bascd on the evidence presented above, when he shot and killed Destiny.
See Supra. Further, law enforcement testified that the 45 caliber gun
did not have a serial number it. JT 912, Infact, Adam Dolezal, a state
laboratory forensic scientist, described most of the serial number was
“obliterated® from the pun. JT 1074, Themfore, the State provided
adequate evidence to support Rogers's conviction.

Commission of a Felony while Armed with a Firearm

To prove Rogers guilty of commission of a felony while armed with
A fircarm, the State needed to prove 1, Rogers committed or attempted 1o
commit a felony (muorder) and 2. Rogers did so while armed with a
firearm. SDCL 22-14-12. The State presented suflicient evidence to
prove Hogers murdered Destiny. See Supra. The State also proved
Rogers did so while armed with a firearm. Destiny’s cause of death was a
gunshot wound to the chest. JT 833, The spent shell casing found at
the scene, was fired from the .45 caliber gun found at Eogers's residence.

JT 940, 945, The spent shell casing also matched the bullets found in
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the pun’s magazine. Id. The State presented sufficient cvidence that
Rogers killed Destiny and did so with a firearm.

Eather than attack the sufficiency of the evidence for each of
Rogers's convictions, he uses his appellate brief to reiterate his trial
strategy of casting doubt on the investigation., Buat this Court will not
entertain such argnments and instead asks itsell whether, when viewing
the evidence in the light most favorable to the verdict, any rational trier
of fact could have convicted Fogers, The evidence was sufficient for each
conviction and they should be affirmed.

1l

THE CIRCUIT COURT PROPERLY DERIED ROGERSS
REEQUEST FOR A SPOLIATION JURY INSTRUCTION.

A, Background.

Law enforcement seized Derrek’s phone and obtained a search
warrant for the contents. JT 431, Derrek provided the password lor his
phone. JT 477. Once officers had Derrek’s phone, it was sent to Internet
Crimes Against Children (ICAC) in Rapid City, JT 451-52. After ICAC
processed Derrek’s phone, it was sent back to law enforcement along
with an extraction report. JT 452, Typically, after a phone has been
downloaded, it is kept in law enforcement's evidence storage. JT 452-33.
But officers told Derrek hie could have his phone back after the
extraction was complete. JT 453. Law enforcement did not read the
extraction report before returning Derrek’s phone. JT 453, A few

manths later, when they read the extraction report, officers discovered a
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phone extraction could not be completed on Derrek’s phone because they
forgot to send the phone’s password with the phone., JT 453,

Fogers argues the circuit court erred by refusing to give a
spoliation jury instruction. AB 22, He requested the instruction becanse
law enforcement returned Demek’s cell phone before performing a il
extraction. Months after returning Derrelc’s cell phone, law enforcement
discovered they forgot 1o relay the password for the phone when they
scnt the phone's data to be extracted by ICAC and was thercfore unable
to recover the phone’s contents.

B. Standard of Revietn.

This Court reviews a circuit court’s denial of a particular jury
instruction nnder the abuse of discretion standard,  Statfe v, Black Cloud,
2023 8.D. 53, 9 50, 996 N.W.2d 670, 683 |citing State v. Schumacher,
2021 8.D. 16, § 23, 956 N.W.2d 427, 433-34), “An abuse of discretion is
a fundamental error of judgment, a choice outside the range of
permissible choices, a decision, which, on full considermtion, is arbitrary
or unreasonable.” State v, Abraham-Medved, 2024 3.1, 14,9 12, 4
N.W._3d 436, 440 (quoting State v. Delehoy, 2019 8.1, 30, 4 22, 929
MN.W.2d 103, 109), But whether the court properly mstructed the jury on
the correct law, is reviewed under the de novo standard. [d. The
instructions, when reviewed as a whole, must provide the tull and correct

statement of the law. Id
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C. A spoliafion mstruction was not appropriate because there (5 no
evidence the sought-after evidence existed and ey enforcement did
not act in bad faith when they returned Derrek’s cell phone,

To determine whether the circuit court gives a spoliation
instruction, there must be *substantial evidence of four specific
considerations.” State v, Mulligan, 2007 5.D. 67, 4 43, 736 N.W.2d 808,
822 (citing State v. Engesser, 2003 S.D. 47, 4 46, 661 N.W.2d 739, 755).

An instruction on the inference that may be drawn from the

spoliation of evidence is proper only when substantal

evidence exists to support a conclusion that the evidence

was in existence, that it was in the possession or under the

control of the party against whom the inference may be

drawn, that the evidence would have been admissible at

trial, and that the party responsible [or destroying the

evidence did so intentionally and in bhad faith.

id.

i. There is not substantial evidence to support the conclusion
the evidence existed.

One purpose of obtaining Derrek’s cell phone data was to show his
location during the murder. Hogers believes that had Derrek'’s phone
been properly downloaded, the information would show he was at BEoger's
residence and not with Beddy., But this belief is based on speculation
and not supported by substantial evidence that such loeation
information existed.

At trial, Special Agent Sean Rennedy, with the FBI, testified about
how historical cell site analvsis is used to determine the general location
of a cell phone ar a certain date and time. JT 634, He explained that

when a cell phone is turned on, it constantly scans the enviromment to
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determine what cell towers it can sce and ranks those towers to figure
out which one provides the best signal to the phone, JT 640-41,
Kennedy also explained timing advance data, which provides not only the
cell tower but the distance a phone is from the tower. JT 643, With this
information, he can defermine a general location of a phone. JT 64<4-45.
Kennedy Inoked art the activity for Derrek’s phone from January 21,
2022, at 10:18 p.n. o January 22, 2022 at 1:52 a.m. JT 6532. The data
actvity was consistent with the phone being at or near his residence, 19
JT 634, This information was based off when Derrek’s phone connected
o a tower when making a call or sending a message. #@ JT 5397, But
Kennedy could not say for certain if Derrek’s phone had been properly
downloaded it conld provide information as o Derrek’s whereabonts
during the timeframe in question. JT 663, While the data from the cell
phone and the data provided by the phone company are two sets of data,
it does not necessarily mean the data will vield ditferent results. JT 663-
65, In fact, Kennedy explained that the GPS location that can be
gathered from a phone does not guarantee accurare results, [T can

provide a general location, but not a precise location., JT 664,

18 Kennedy's opinion, based on having reviewed data for hundreds of cell
phones, Derrek’s phone was likelv at Reddy’s house at the time of the
murder, JT 668.

# While a phone does send signals to towers cven when not

making phone calls, Verizon only keeps that information for seven

davs and the search warrant was not served until after that seven-

day period had lapsed. JT 655,
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Fogers has not shown that data on Derrek’s phone would
definitively provide his location.

ii. The evidence was in the possession or under the control of
law enforcement.

The evidence songht was not Dermek’s phone, but the location data
of the phone. Law enforcement had possession of Derrek’s phone, but
never possessed the location data of the phone, Law enforcement did not
have the capabilities to download the location data and that is why the
phone was sent to 1CAC for a data extraction. And while ICAC is part of
a law enforcement agency, [CAC also did not have possession of the
location data because they were unable to extract such dara without the
phone's passwortd.

iii. The evidence may have been admissible at trial.

Derrek’s location at the time of the murder is material to the case.
JT 578, Had the phone data been properly extracted and had it actoally
provided Derrek's location at the time of the muander, the evidence would
presumably be admitted at trial,

iv. Law enforcement did not destroy the evidence intentionally
and in bad faith.

To show law enforcement acted in bad faith when they failed 1o
preserve the data on Derrek’s phone, HEogers must show law
enforcement's failure was intentional - that they intended to deprive him
of the contents of the phone extraction. Stafe v Bousum, 2003 5.1, 58,

1 156, 663 N.W.2d 257, 263. Tt is not enough to show mere negligence
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causcd the loss of the evidence, Id

When law enforcement returmed Derrek’s phone, they were not
acting in bad faith.?! Officers thought ICAC extracted the data from the
phone and there was no reason to keep the phone longer than necessarv.
No evidence suggests that officers returmed Derrek’s phone, knowing a
proper cell phone extraction was not com pleted, solely to keep the
contents om Rogers.

In Bowsum, the day after Bousum kicked out a window of a patrol
car, the window was repaired without notice to Bousum. Id at ] 12, 663
N.W.2d at 262, Bousum argued that repairing the window before he had
a chance to evaluate the damage violated his constitutional rights. fd
1 13, 663 N.W.2d at 262, But this Court found repairing the window
was “clearly more neglipent than an act of bad faith.” 14 § 17, 663
N.W.2d at 263, In making its determination, this Court recognized the
pelice department was anxious to get the vehicle repaired because it was
expensive o keep secured inside, amnd the departiment only had fouar
viehicles for officers 1o use, fd. Additionally, there was no indication the
proseciutor was awanre of the repair to the vehicle,  fed

Here, law enforcement knew Dermek was anxious o get his phone
back. Also, there is no indication in the record the prosecutor was aware

the phone was returned to Derrek before a proper extraction was

2l The circuit court found law enforcement was neglipent for returning
Derrek’s phone, but they did not act in bad faith. JT 378.
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completed,

Simply put, whether law enforcement shouldn't have retumed
Derrek’s phone is not the determinative factor in deciding to give a
spoliation jury instrction. Instead, there must be substantial evidence
that evidence existed, it was in possession of law enforcement, the
evidence would have been admissible, and the evidence was destroved in
bad faith. These four factors are not present here, particularly because it
is unknown whether beneficial location evidence existed, and there is no
evidence suggesting law enforcement acted in bad faith. Because the
four factors are not met, a spoliation jury instruction was not
appropriate. Therefore, the circuit court did not err when it denied
Roger's request,

Il
EOGEES'S DUE PROCESS EIGHTS WERE NOT VIOLATED
A Background.

Rogers argues he was denied his constitutional right to evidence
because law enforcement failed to properly preserve the contents of
Derrek’s phone. AB 24-30.

Rogers claims the phone data would completely exonerate him,
showing Demek was at Rogers's house and not with Reddy at the time of
the murder. AB 28, But Rogers’s belief about what the data may have
shown is purely speculative, and once again, he fails to show law

enforcement acted in bad faith in failing to preserve the evidence,
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B. Rogers was not denied his right to access evidence,

The Due Process Clause of the Fourteenth Amendment requires
the State “ensure that ‘criminal prosecutions comport with prevailing
notions of ndamental faimess.™ State v. Zephier, 2020 5.D. 51, § 20,
940 NW . 2d 560, 5635 [quoting California v. Trombetta, 467 U5, 479, 485,
104 8. C1. 2528, 2532, 81 L. Ed. 24 413 {1984)}). This includes a
defendant’s right 1o present a defense, fd Encompassed in the right to
present a defense is a constitutional guarantee to the access of evidence.
I,

FEogers argues his constituntional rights were violated due to the
destruction of evidence which was maiterial and which was destroved in
bad faith. This Court has explained what material evidence is;

Whatever duty the Constitution imposes on the States to

preserve evidence, that duty must be limited to evidence that

might be expected to play a significant role in the suspect's

defense. To meet this standard of constitutional materiality

... evidence must both possess an exculpatory value that was

apparent before the evidence was destroved, amd be of such

a nature that the defendant would be unable to obtain

comparable evidence by other reasonably available means.
Zephier, 2020 8.1, 54, Y 23, 949 N.W.2d at 566 [quoting Trombetta, 467
LS. at 491, 104 8, Cr, at 2533). And without bad faith on law
enforcement's part, there is no due process violation. Id

When property is seized by law enforcement for the purpose of

criminal prosecution, it must be preserved, maintained, or stored in the

county where the crime ocourred. SDCL 23A-37-14. And before any
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property is returmed, law enforcement must notify the defendant the
property is being given back to the owner. S8DCL 23A-37-15. The court
may order law enforcement to keep the property if the defendant has
shown that the property contains exculpatory evidence. fd. But failure
1o comply with 8DCL 23A-37-15, “does not automatically vitiate the
conviction.” Betusum, 2003 8.D. 58,9 15, 663 N.W.2d at 263 [quoting
State v. Arguello, 502 N.W.2d 548, 530 (S.D. 1993)).

Rogers's argument is similar to one made in State v Jackson, 2020
8.0, 53, 949 N.W.2d 395. Jackson was accused and ultimately
convicted of raping a woman, K.5., who was incapable of consenting
because of a physical or mental incapacity.#2 fd. 9 1, 9499 N.W.2d at 395,
Jackson argued the State violated his due process rights when law
enforcement failed to interview k3. on or around the time the rape
occurred, Id § 23, at 403, He claimed had a timely interview taken
place, K.8. would have provided exculpatory and material evidence., Id
This Court fournud Jackson assuamed 1.8, would have provided evidence
favorable 1o his defense, but it was just as likely K5, would have
provided evidence favorable to the State. Id 9 32, at 405, Because the
evidence was only possibly potentially useful, Jackson had to show law

enforcement acted in had faith by not interviewing K.8. Jd Y 33.

2 K.8., the victim, was diagnosed with a rare form of dementia that
affected her verbal, visual, and motor skills. Jackson, 2020 S.D. 33, 1 1,
949 N.W.2d at 398,
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Jackson could not do so, and this Court mjected his due process claim.
id.

Similarly, Rogers cannot show that law enforcement acted in bad
faith. While Rogers claims Derrek’s cell phone extraction would provide
material evidence — Derrek’s location at the time of the murder — the
phone's location data is merely speculative. AT trial, Kennedy testified
that it was uncertain the phone exiraction could give a person's exact
location at an exact time, JT 663, And while the data from the cell
phone extraction was “potentially useful,” it also had a strong probability
of blowing Rogers’s entire defense out of the water. Reddy and Derrek
both testified that they were together that night, during the time of
Destiny's murder. Text messages hbetween the two places Derrek at
Feddy's house at the time of the muarder. Also, the metadata from
Reddy's phone shows the photo he took of Derrek’s penis coincides with
the timeframe Derrek and Reddy claimed they were together. And after
analyzing the cell phone tower data, Kennedy believed Derrek’s phone to
be at Reddy’s house during the time of the murder, Thus, Derrek’s
unextracted phone data did not clearly “possess an exculpatory value
that was apparent before the evidence was destroved,” so Hogers's
argument fails. Jackson, 2020 8.D. 53, Y 28, 949 N.W.2d at 404.

Not only is the materiality of the phone extraction speculative?d at

= By his own admission, Hogers argues the phone extraction evidence
“eould have completely exonerated him . . .7 AB 28 ([emphasis added).
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best, but there is alse no showing that law enforcement acted in bad
faith. Detective Sergeant HofTman testified that he gave the phone back
because Derrek was no longer a suspect, and he did not want to deprive
him of his property longer than necessary. JT 499, And while Hoffman
received the extraction report which stated an extraction could not be
performed when he received Derrek’s phone, he did not look ar the report
until months later. JT 453, It was not his intent (o deprive Bogers or
the State of any potentially useful evidence.

Rogers tries to persuade this Court to blend bad faith with gross
neglipence and williul and wanton misconduct. AB 28, But that is not
the appropriate legal standanx:

Whether a law enforcement officer's action conld be termed

reckless, intentional, negligent, or merely that of following or

failing to follow regular police procedure, the evidentiary

standard necessary to prove bad faith by the state with

regard to the destruction or loss of evidence is quite high.

Bad faith, as used in cases involving destroved evidence or

statements, means that the state deliberately destroyed the

eridence with the intent to deprive the defense of information;

that is, that the evidence was destroyed by, or at the direction

of, a state agent who intended to thwart the defense.

State v. Schwedtzer, 2021 N.D, 109, 4 3, 961 N.W.2d 310, 312 (citing
State v, Osthy, 2014 N.D. 180, 9 135, 853 N.W.2d 556, 561)(cmphasis
added).

In short, Rogers fails to show law enforcement acted in bad faith.

Becanse neither materiality nor bad faith are demonstrated, this Court

shonld find no due process violation oocurred.
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CONCLUSION

For the foregoing reasons, the State respectfully requests that

Rogers's convictions amd sentences be aflirmed.
Fespectiully submitted,
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ARGUMENT
L A Rexsonable Jury Would Have Found Reasonable Doubt,

Az this Coun hag articulated, “we ask if there was sufficient evidence in the record
that, if believed, would be adequate 1o sustaim a conviction bevond a reasonable doubt.™ Stare
v Crntfirie, 2001 8D 61,9 47, In this case, the Court’s tocus should be viewing the evidence
cumulatively 1o =ee “whether in its totality 1t 1= enough to mile out any reasonable hypothesis
of inmocence.” State v. Cruthrie, 2000 5D 61,9 49 {viting Stade v. Hage, 532 N.W.2d 46, 411
(8.1, 1995)). The State’s Brief concades, “some amount of alleged reasonable doubt may
have been cast for the jurors.” Appellee Sriel pg. 12 Viewing this record m totality
demonstrates sutficient evidence was not presentad to rule out the reasonable hypothesis of
Roger's imocence.

The State 1 correct, the thrust of Roger’s argument 15 centered around five faces: (1)
the police broke the law during the ivestigation; (2) the police gave away material evidence:
{3) the police contammated important forensic evidence; (4) the third-party perpetrator’s alibi
was weak: and (3) there were material omissions of evadence. The underdymg record reveals
that these are facts, not arguments.  [n conjunction. these Tacts forbid a reasonable fact finder
from concluding the State proved its case beyvond a reasonable doubt. Some amount of
reasonable doubt, as indicated in the A ppaliee s Brigf is more than is necessary to grant the
Motion for Judgment of Acquittal. Appeliee Srief, pe. 12.

fi) Facts (1) and {2)

Despite the State’s assertions, witness credibility has nothing to do with police
breaking the law and giving away matenal evidence. According to Detective Hoffman (lead

mvestigator) and all relevant State witnesses, the evidence was matenal and could have



exoncrated Rogers, JT 470:3-25; 471:1-11. The police gave it sway, 1., destroyed it 1t is the
Governments burden. constitutional obligation, and legslative imposed duty 1o preserve all
relevant evidence. There is no argument that these facts are anything other than exculpatory,
There 15 no argument that these facts do anyvthing other than reflect negatively upon the
credibility of the investigation and the State’s case against Rogers. A reasonable juror
properhy applving these facts o the State’s burden could not comelude otherwise,

fio) Fact (3}

It 15 an admitted and proven fact that the police contaminated important forensic
evidence by filing to follow forensic evidence acquusition rules. These rules are not advisory:
these miles are grounded in science, JT 625:10-17 {expert testifving, “[o|nee something is
contaminated, there is very [ittle that can be spoken towards s validity or legitimacy of
results™), JT 852:1-18; JT 872:3-22. Failure to follow the scientific rules compromised the
ntegrity of the evidence the State presented at trial, The underlving record prevents anmy
reasonahle conclusion to the contrary, The integnity of all important forensic evidence
provided to the jury in this case was compromised, There is no argument that this Fact does
mvthing other than reflect negatively upon the credibility of the investigation and the State’s
case against Rogers. A reasonable juror properdy applying this fact to the State’s burden could
not conchude otherwise,

fc) Fact ()

There is only misleading expern testimony correborating Derrek’s purported Malibi™.
The expert testimony was sufficienthy musleading such that the Govermment is mistaken as o
its meaning.  Accordmg to both Detective Almeida and Agent Kennedy, their “opaiions”™

about the “likelv™ location of Derrek and his phone at the time of the shooting were based on



“text message content,™ T 668:4-8; JT 813:16-18; see also JT 1397: (State’s closing
argument, “vou heard from Detective Almeida [. .. ] He gave his opmion on where Donovan
was during that fateful ime. He was asked on the stand “Where was Donovan at 12:487
Obwvious, He was over at Alan's™)

One of the creators of the text message content, Alan Reddy. testitied as follows:

Q) And there were messages that =eemed to indicate there was a meet-up

that vou smd didn "t happen; right?
A Yes. And, like | told you, there were times that we just talked
ahout meeting, but we never did. Many, many times,

IT 131%:6-13 (Emphasis added). Accordingly, the text message content relied upon
by state experts did not reliably reflect Demrek s location. The Derrek “alibi™ resis
exclusively on the credibility of Derrek and Reddy, who had maintained a sexual
relationship through the tme of tral. JT 1313:1-21. A reasonable juror properiy
applving these undisputed circumstances w the State’s burden could not conclude Dermrek’s
alibi was credible,

() Face 5

There are sufficient facts i the underlying record supporting Roger’s theory of the
defense and his rational hypothesis of innocence. Consideration of these Facts, amid facts (1)
through (4} precludes a reasonable juror from reaching a conclusion of guili as to Counis LA
1L IV, and V.

Forensic evidence, gunshot residug, tics Donovan Demrek to the cnme as the shooter.

The State argued & theory of contammation as the source of the gunshot residue, but proper

application of the State's burden by a reasonable juror supports Rogers” hvpothesis of

b Agent Bennedy testifymg, “But based on the fexdt message comtent, inmy opareon [ ] the phone o5 Bkely
at 311 Bvans Lane, because T was told that is actually where the person e was texting bived.™ 1T 668 4.3
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mmocence.” CDR Data collected from Verizon demonstrates that Derrek called Rogers hours
betore the shooting. Dierek also texted Rogers howrs before the shootmg, “they needed to
meel Face to face ... ASAP."JIT 1255:12-14. Before leaving his home within an hour of the
shooting, Derrek advised has daughbter he was going to Rogers” residence. JT 1257:9-10.
Shortly after the murder, Derrek was typing codes in his phone to ascertain whether the
“Crovernment” was tracking him, i.e guilty conscience, JT 1238:7-15, Dermek also had
brmsing on s body corroborating Rogers” theory of innocence, physical altercation between
Rogers and Derrek just prior to the gunshot. TT 1145:1-21.

The State’s entire case 1o rebut Rogers” theory of mmocence was destroyed at trial. In
violation of law, the State destroved the one material piece of evidence which would have
completely exonerated Rogers, Demek’s mohile phone, The integnity of all forensic evidence
was lost due to law enforcement’s failure to follow proper forensic evidence collection and
scientitic protocol, 1.e. evidence collection with dirtv gloves (contact transfer) and fadlure to
lay down sterile mats (contact transfer). JT 1028:2-23. Donovan Derrek's purported aliba
accounting for his whereabouts at the exact time of the shooting iz unquestionably weak., A
reasorstble jury could not have convicted Rogers of Counts TA, IL TV, and V. The Mation for
Judgment of Acquittal was properly granted.

2. Bad Faith for the Spoliation Instroction

Rogers could not have more clearly communicated to law enforcement that
Donovan Derrek shot Destiny Rogers. JT 337:5-14. Rogers begged law enforcement Lo
mvestigate Derrek more closely, Law enforcement knew Donovan Derrek was a

“sispicious” character and they knew he was recently accused of stealing a handgun. a

? This fact-also comoborates fact {3), the police contaminated imporan forensic evidence.
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habitual intravenous meth user, af the Rogers” home uninvited on the day i question, and
sexually deviant. Law enforcement also knew Rogers” entire claim of innocence was
hased on the exact location of Derrek at the time of the shooting, In response 1o this
known information, law enforcement gave Derrek’s phong away in violation of law,
contaminated and destroved the integrity of all relevant torensic evidence, and presented
two witnesses (Reddy and Derrek) who conld not possibly be more impeachable and
unreliable with the aid of imagination.

IF this does not constitute sufficient bad Faith for spoliation, then the law needs 1o
be revisited. At the same time the phone evidence was destroved. the court determined
that law enforcement intentionally violated Roger's Sixth Amendment rights. [f
spoliation is not appropriate now, when s it?

3 Divesn Rogers was Denled Due Process

The State’s focus 18 misplaced. Their entire argument centers on Roger’s inability
to prove that the phone, which the State Tailed to preserve in violation of law, certainly
would have certainly exonerated ham. The proper analvsis to engage in for this issue is
“potentially exculpatory evidence permanently lost.” Sfate v. Zephier, 2020 5D 54, ¥] 22
{citing State v. Lyerla, 424 N.W.2d 208, 910-11 (S.I). 1988)).

In response to all the matenial shortcomings in this case the State’s response is, it
was only negligent or willful and wanton conduct behavior, 1.2 who cares. Donovan
Derrek’s phone was materiil. as acknowledged in trial by all relevant State witnesses and
m the Appellee Briel, 1.e. it ¢ither showed Derrek was at Rogers” or corroborated the
State’s theory. Had the State not contaminated all the torensic evidence. for mstance the

gunshot residue on Donovan Derrek’s hands, perhaps the materiality of the phone would



not have been so crucial,

The United States Supreme Court precedent relied upon by this Court in
developing South Dakota’s jurisprudential history does not so easily close the door as the
State suggests. By State action, i.e. forensic evidence contamination, Rogers has no
allernative means by which to prove his innocence. The State knew of the phone’s
evidentiary value becae RHogers expressly told them. Further, law enforcement dralied
Atfidavits in Support of the Search Warrant for the Derrek phone expressly delineating
the apparent materiality, i.e. expected 1o play a significant role in the suspect’s defense.
Everyday prosecutors and law enforcement across this country draft warrants and
atfidavits requesting courts to give authority to seize individual’s cell phones. Everyday
thev painstakingly detail for courts the apparent materiality and relevance of the cell
phones, which includes location data. Of course the Government knew the phone was
material!

As stated by the United States Supreme Court in Riley v, California, 373 178 373,
396 (2014), “Data on a cell phone can also reveal where a person has been. Historic
location information is a standard feature on many smart phones and can reconstruct
someone’s specific movements down to the minute, not only around town but alse
within a particular building.” The United Siates Supreme Court made this statement in
the year 2014, analyzing conduct which occwrred well before that time. This occurred in
the vear 2022, As stated above with respect to spoliation. il not now, when?

CONCLUSION
This case resulted in a life sentence. The stakes could not be higher. In a cavalier

fashion, the State asks this Court to ignore serous and inexcusable Govertiment conduct,



The reasonable hypothesis of innocence was never disproven.  The ramifications of

aftirming the convictions in this case will significantly erode constitutional protections

guaranteed to all South Dakota citizens.

Dated this 9th day of August, 2024,
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212 W, Main Street, Suite 4
Rapid City, 3D 57702

(005 ) S19-T750)
robertia 63 legal com

I hereby certify that on August 9, 2024, 1 served a true and correct copy of the
Appellant ‘s Brigf by electronic filing via Odyssey and via e-mail on the following

imdividuals:

Brenda Harvey

90 Sherman Street
Deadwood, 8D 57732
bharvevia lawrence sd.us

Robert Haivala
PO Box 70
Ramd Cny. 5D 37709

robert haivalagistate sd us

Murty Jackley

1302 E Hwy 14, S1g 1
Pierre S 57501

marty jacklevia state sd.us

Enin E. Hadke
1302 E. Hwy. 14 Suite 1
Prerre, 31 37501

Lrin Handkei@gstate sd us

Ly Robart JRohl
Robert J. Rohl, Trial Lawyer
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