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STATE OF SOUTH DAXOTA )
IN CIRCUIT COURT
585
COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT

—
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STATE CF SOUTH DAKOTA

*

Plaintiff and Appellee, * Case No. 30473
W * KORTH BRIEF
CHAD MERWIN FEIST, *

Defendant and Appellant. *
* ok k k Kk Kk Kk K Kk & * * * %« * * % *k & * * x * * *x * * * * *
Appellant’s attorney has filed and served a Notice of
Appeal. This Korth Brief is submitted in connection with
counsel’s Notice of Appeal.

PRELIMINARY STATEMENT

Citations to the settled record will be referred tc
"SR” followed by the page number. Citations to the
appendix will be referred to as “A” followed by the number
for the appendix exhibit. The sentencing hearing
transcript of August 23, 2023, will be referred to as “S”
followed by the page number. The transcript of the change
cf plea hearing of March 28, 2023, will be referred to as
“P" followed by the volume number/date and page number.
Appellant will be referred to as “Appellant”, "“Defendant” |

or “Feigt”.




JURISDICTIONAL STATEMENT

This is an appeal of the Appellant’s Judgment of
Conviction entered on August 23, 2023, regarding Second
Judicial Circuit Minnehaha County file Cr.22-6021, wherein
the trial court sentenced the Appellant to the
penitentiary. SR26. The Appellant filed a timely notice
of appeal on September 22, 2023. S8SR125. This Court
possesses jurisdiction of this matter pursuant to, inter
alia, SDCL 15-26A-3, SDCL 23A-32-2, and SDCL 23A-32-9.

PART A

The following is submitted in compliance with State v.
Korth, 650 N.W.2d 528 (SD 2002). I certify that I have:

(1) thoroughly reviewed the record of all prior proceedings
herein, including the court file, the transcripts, and the
defense attorney file; (2) discussed this case with the
Appellant through written correspondence and conversations
by telephone; (3) discussed this case with Appellant’'s
original appellate counsel, Christopher Miles, of the
Minnehaha County Public Defender’s Office, and (4) no
substantive motions were presented by trial counsel. By
signing this Brief, I certify that I have not identified

any arguably meritorious issue to justify appeal.



STATEMENT OF THE CASE

On September 22, 2022, the Minnehaha County Grand
Jury charged the Defendant with Burglary 3td, Burglary 3%¢,
Burglary 3%, Burglary 3rd, Burglary 37, Burglary 3%¢, and
Grand Theft. The State alsc filed a Part II Information.
The Defendant was arraigned on the charges on Octcber 6,
2022.

The Defendant changed his plea to guilty regarding
Counts 3 and 4 to charges of Burglary 3¥. He also admitted
to the Part IT Information. On August 17, 2023, the trial
court sentenced the Defendant to € years in the
Penitentiary with 2 years suspended, crediting time served,
regarding Count 3. Regarding Count 4, the trial court
sentenced the Defendant to two years suspended in the
Penitentiary which ran consecutive to Count 3.

Feist filed a notice of appeal. He undertook efforts
to remove his counsel representing him on appeal. He filed
a motion for limited remand before this Court to allow the
trial court to hear arguments for counsel’s removal. There
was no objection to the remand. The remand order was
granted with one dissenting opinion, and original appellate
counsel was replaced. The Office of the Public Advocate

was appointed, and the matter returned to the Court.
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The Defendant then sought another meotion for limited
remand to remcve his current appellate counsel. His
counsel scught, in the alternative, an extension to permit
counsel additicnal time to file a Korth brief, so the
Defendant could present a Part B statement. The State
opposed the first request, but did not okject to the
alternative request. This Court denied the alternative
request for remand, but granted the extension to file the
Korth Brief.

STATEMENT OF FACTS

At the change of plea hearing, the prosecutor
presented the following factual basis:

MR. HENSLEY: Your Honor, Jason Schulte, S-C-E-U-L-T-E,
owned property at 734 West 10th street here in Sioux
Falls, Minnehaha County, South Dakota. It’s a
building in which he has several apartments rented out
to tenants, Your Honor. Mr. Schulte had constructed a
drop box for the tenants to conveniently place their
rent deposits in a basement room that he had secured.
It has a slot for depositing the slips that wasn't then
accessible once the deposit had been placed into that
area. There was a box on the other side to which he had
access and would retrieve the rent payments on a regular
basis.

He reported to law enforcement that the Fall of
2022 he discovered that he was missing several deposits
made and left by tenants who reported making cash
deposits there beginning July lst of 2022 and extending
through the end of August of 2022, Mr. Schulte
investigated on his own. He installed a surveillance
camera in the room itself that we know the rent
deposits were placed. Reviewing the footage from that
camera, he saw the person he knew as the defendant
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entering on multiple occasions into this secured room
itgself. Mr. Feist was to do that by having apparently
unscrewed a wall panel and was able to move that panel
aside to gain entry and then to replace the wall panel
not to be discovered. There were missing rent funds
that Mr. Schulte calculated to be some $2,420 in cash
deposits on three different occasions made by tenants
there,

The video footage was reviewed by law enforcement
as well. The confirmed that it was, in fact, Mr. Feist
who was making entry into the room without autherization
and retrieving deposits there from the rent box area to
include on August 26th and August 27th of 2022, Your
Honor. P:13-15.

The trial court inquired whether Feist agreed with the
factual basis. He replied, “No.” P:15. The lower court
then examined specific aspects of the factual basis
separately. It confirmed the dates the events occurred.
P:15. He entered the room in question. P:15. The room
was 1n an occupied structure. P:15. He entered the room
with the intent to commit the crime of theft. P:15.

The trial court then reviewed the Part II Information.
Feist admitted to his felony convictions occurring in 2011,
2013 and 2021. P:16-17. The trial court found there was
an adequate factual basis for the plea and admissions on
the Part II. P:17.

A restitution hearing was held at the time of

sentencing. The victim testified that the room in question

had a drop box where tenants deposited their rent. Certain



rent payments were missing from tenants who typically paid.
S:6-8. The victim installed a video camera system.

Footage revealed the Defendant taking money from the
room on August 8. A tenant had placed $720.00 in there
that day. S:9-10, 30. Further testimony suggested a
greater amount was taken overall ($2415). S:11. The court
limited the restitution amount since Feist admitted to that
gount: Pa2e=27.

Dated this 25th day of June, 2024.

e

2
Mark Kadi c/o
OQffice of the Public Advocate
415 N Dakota Ave
Siocux Falls, 8D 57104
mkadi@minnehahacounty.gov

Attorney for the Appellant
(605) 367-7392

PART B
Part B, as required by Korth, is meant to include the
Petitioner’s submission, unedited by counsel. I have
infcermed Petitioner by mail and by phone that I could not
find or present a non-frivolous issue, and have also ascked
Petitioner to provide me with information regarding his

case.




The Appellant sent in an original statement for the
Part B requirement. The Part B criginal statement in the
Appendix contains his letter. I have received the

following from the Petitioner:

I, CHAD FEIST, appellant in case 30473 (49CRI22006021)
ask this honorable court to consider all legal arguments
supported by case law in this matter, being first duly
sworn upon cath, depose and state as follows.

#1. Sentencing court used presentence report for
sentencing purposes, without appellant ever getting to see
all issues in report. Including PSR sentencing
recommendation.

A. A presentence report 1s not evidence and is not
legally sufficient basis for making findings on
contested issues of material fact.

US v Richey 758 F 3d 999S

B. Defendant must have notice and opportunity to respond
to information relied on in determining sentencing
under sentencing guidelines. USCA Amend 5 (3.5)c(3)

Cr Procedure 326 (Al)18USCA
#2. I the appelliant in this matter did not have a chance
to rebute the selected sentence based of erroneous facts
or the court failing to adequately explain the chosen
sentence (18 UCSA 23553 3{a) USSG 1Bl.lct.sq.)
#3. Appellant in matter of this case (49CRI22006021) did
not have the circuit court produce a supporting departure
from presumptive sentence under SDCL 22-6-11. The court
is required to state cn the record and a “deposition” and
a written judgement must state the aggravating factors -
circumstances supporting a departure from presumptive
probation or suspended penitentary time. (State vs.
Roedder)

A. The aggravating factors in this case are nct
supported by fact nor does it have aggravating
factors to depart from 22-6-11.

1.5 prior felonies used in aggravating factors
for sentencing are not aggravating
circumstances. (Two of the five prior
felonies are 15 yrs or older.)
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2. Court used probation was aggravating factors.
I the appellant have never been on probation
s0 using this as aggravating factor is not
factual. Even if it would be true probation
vicolation does not pose a threat to society.
Sc this does not support a departure from
presumative sentence under 22-6-11 SDCL.

{State of South Dakota vs Kurtz)
{(State of South Dakota cs Roedder.)

(Strict compliance of provisions of statute 22-6-11)
Sentence Presumative Probation
3. Court should of given the appellant chance to
present any mitigation information of
punishment. (After landlord testified a
sentencing hearing.)
4, Victims considered in aggravating factors
(The 3%9 degree burglary charge is a property
crime} Although the victim as court says is
a aggravating factor. (The property is
returned to landlord.)
5. A felony that I plead nolo-contendre to can
only be used for that specific case not a
future case. (Felony 2013} (this case for
gentence enhancement) U.S. V. Lair 195 F. 47

#4. Departure from sentencing guidelines must give parties
reagsonable notice of departure. Rule 32c¢c (3) (A}

A. I appellant had no notice of any departure from
sentencing guidelines nor (SDCL 22-6-11 SDCL)

B. Defendant must have opportunity to respond to
information relied on in determining sentencing (under
guidelines)

(USCA. Cont. Bmend. 5 Fed rule of Cr procedure)
326 (3.5) ¢ (3) {a) 18 U.8.C.A,

C. S8electing a sentence based on clearly erroneous facts,

or failing te adequately explain chosen sentence.
(18 U.S.C.A 355} (a)
(U.8.8.6. 1Bl.1l.ct.seq)

5. Third degree burglary is broader than a generic
burglary and does not qualify as a predicate
conviction under ACCA.

Taylor Id. 94.



therfor it does not qualify for a sentence
enhancment under ACCA.

6. District court cannot base gsentence of disputed
unprovern allegations in a presentence report.
Taylor vs US 49505575 110 S.C.F.214B

#5. Appellant was working for 10 months out in the
community after his plea of guilty. With no legal or
issues with the law. (Therefor how does circuit court say
there are aggravating circumstances 10 months later at
sentencing) The court would of sentenced appellant in
this matter with-in days not ten months later.)

#6. An indictment is multiplicitous when it charges a
single offense in multiple counts, such an indictment isg
improper because can lead to imposition of multiple
punishments for the crime, viclating the double jeopardy
clause of the fifth Ammendment.)

(There was 7 counts on third degree burglary in this
matter on the same indictment that did lead to multiple
punishments. )
A. Enhanced sentence and enhanced class of felony.
B. Double-enhanced habitual cffender status count 4+5.
South dakota vs. Whitfield 295 SD 17 11 8692 N.W. 2d.
133 137
Underwood 2017 8D 3,5,890 N.W.2d 240 241

#7. Appellants-defendant in the matter case #30473
49CRTI22006021 cannot serve as a predicate offense of third
degree burglary for sentence enhancement.

2K2.1 Mathis
136 S.Ct. at 2251
Taylor 495 U.8. at. 602,110 s.ct.2143

#8. 1. Through-out this case (49CRI22006021) - matter I was
not given a summons, indictement, PSI-PSR, throughout my
case. |

2. I was the defendant in this case that and unaware of
any - landlords impact statements nor his appearance
unknown to me. Therfor I had know chance to argue his
statements during sentencing hearing.

Indictment clause provides the right of a defendant to
be notified of the charges against him, through
recitaticon of the elements and description of charges.
Te allow defendant to argue future proceedings. USCa
Const Amend 5




9. The state prosecutor asked the landlord at restitution -
sentencing hearing pg.25 if there was anything stolen or
missing from August 26 August 278 of 2022.

The landlord says no there was not and defered the
question in a different direction.

I the defendant cannot be guilty of 37 degree burglary
on August 26 or Augusgt 27th of 2022. When landlord states
at restitution - sentencing hearing that nothing was
missing.

Therfor the court should of let me withdraw my plea or
should of never accepted a plea of guilty of 3rd degree
burglary on 26 of August 2022 and 27th August 2022.

There was not a factual bases admitted to (accept
plea) in open court at sentencing. Supported by testimony
by the accuser - landlord. If nothing was missing on 27th
and 28%h of August 2022 there was insufficient evidence to
bring prosecution of 37¢ degree burglary against
defendant. Supported by accusers testimony at sentencing
hearing.

#10. THE National Crime Victimization Survey burglary
property crime not a viclent c¢rime and of defendants do
not show any future criminality.

(2.7%)

Burglaries of this nature 37 degree burglary do not
involve physical violence nor deoes it show risk to the
public.

#11. Judgement of Conviction states:

Aggravating circumstances:

1.5 prior felonies - but does not state what prior
felonieg - therfor how is this a aggravating
circumstance from departure of SDCL 22-6-11

2. Failure to comply with probation
Again defendant-appellant argues that this is not a
aggravating circumstance, because defendant was not
on any probation, and even if was it does not pose a
significant risk to the public.

3. Impact of Victims ~ Again the court does nct state

any impact of victims - again does not show
aggravating factors. (State v Kurtz) (State v
Roedder)

#11. A part two habitual offender was was filed on July 1
2022 before I the defendant was ever indicted on Sept, 22,
2022
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How can a part II be filed before a indictment of
offenses charged.

#12. The amendment deletes burglary of dwelling from the
list of enumerated offenses in implementing this charge of
burglary offense rarely result in physical violence of a
dwelling. Is rarely the instant offense of conviction or
the “derminative predicate” for triggering a higher
penalty under the career offender guideline. Historically
career offenders have ever been arrested for a burglary
offenge after release.

Several studies support this analysis.

#13 Information proceeding to establish prior convictions
was never done by the court so going into sentencing I the
defendant did not know the courts position for sentence

enhancement
- South Dakota habitual offender statutes enhance a

defendants sentence, not the underlying offense
(Rowley vs SD. Bd. Pardons + Paroles 2012 SD 61 10
826NW.2d 360, 364

-~ The habitual offender statutes operate to increase
the defendants sentence, but do not substantively
change the class of principil felony. Although
Rowley interpreted SDCL 22-7-8.1, a seperate
enhancement statute, the dispositive language in
SDCL 22-7-7 is the sgame.

SDCL 22-7-7, like SDCL 22-7-8.1 only provides
that the sentence for the principal felony shall be
enhanced. And interpreting the statute to enhance
the classification of the underlying feleony would
require us to ignore the words “the sentence for”
which we will not do.” Rowley 2013 SD.6%8 826N.W.2d
at 364

Regardless of the nomenclature we chose..the
habitual offender status operates to not
substantively change the class of the principle
felony. 1Id 1C 826 N.W.2d at 364 See also State v
Guthmiller 2003 SD 82 131 667 NW.2d 295, 305

- Appellant in this matter was convicted of a class 5
felony. The sentence of the first third degree
burglary charge went beyond the maximum of 5 year
sentence. The court agreed with prosecutor to a
plea bargain of 6 yrs. and some suspended time.

11



\(W f)ﬂ/r/b prrels Chad Feist

therZor the court went bevond 5 years maximum on a
class 5 felony.

- The court in this matter did state aggravating
Circumstances on judgment of conviction but not on a
dispogiticonal form. The factors the court used to
foxrm aggravating factors are anything but factors
that pose a significant risk to the public.

- Defendants-Appellants criminal records are from 10-
20 years old, a neolo-contendre plea and a
presentence report not factual in its content.

- Probation viclation does not support aggravating
circumstances to depart from SDCL 22-6-11.

I ask this honorable court to look into all issues
presented. I alsc ask the court to realize that T the
appellant in this case does not have aggravating
circumstances that pose a risk to the public.

Appellant Chad M. Feist was working for 10 months
between sentencing and plea of guilty. I the appellant
along with the sentencing court knew I was not a threat to
the public, because sentencing would have been with-in 2
days.

I pray that this honorable court takes into
consideration Appellants my stand about the circumstances
in this matter. All the testimony I present are factual
and I the appellant am not a risk to society.

(Appellant) I believe that court erred under SDCL 22-
6-11 and that it is supported by there not being and
aggravating factors the a departure from presumative
sentence guidelines.

Appellant Chad M. Feist presents these arguments that
support issues in case 49cri22006021. Pages 1-12. to thig
honorable court. I pray, before this court to do what is
just in this case, which is supported by facts in

49CRI22006021 “Korth brief.”

L3
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Mike Durfee State Prison
1412 Wood St.
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CERTIFICATE OF COMPLIANCE

The Appellant certifies that this brief complies with
applicable page and word count (3483) requirements.

Dated this 25'h day of June, 2024.

To

e
Mark Kadi c/o
Minnehaha Co Public Advocate
415 N Dakota Ave

Sioux Falls, SD 57104
605-367-7392

mkadi@minnehahacounty.gov
Attorney for Appellant

CERTIFICATE OF SERVICE

I hereby certify that I served a true and correct copy

of the Korth brief in support thereof, upon all other

A
parties hereto, by email, on the Ei day of . hB\E% , 2024,

addressed to: Daniel Haggar, Minnehaha County State’s

Attorney; Joan Strohman, Assistant Attorney General.

oo -

Mark Kadi
Attorney for Appellant %
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Appellant Statement

Judgment and Sentence

APPENDIX #30473

Exhibit



, EXHIBIT JUN 06 7004
3

A ¥

CHAD MERwIN FEIST M4 ER 12200LOR |

A \eurt
b ¥ A ARk FRE K i’-ﬁc’lf + #

A KX 4 5 & d M 4 4 4 Fk ¥ A FACARXK A AR KA Y K TS
"IN THE SrATE oF x Cose % 30413
Southn DaXeta g Koeth Reiet
A S,b?e.\\te., - ot B
\V4 1 Weond Judiciz) Circw b
¥
¥

b ¢ F ¢ € F g F K ok ok A A ANk F e AW

\ (4aeR 122 04031)
L CHAD YETST, appellant in case 30473 ask this

\ﬁoﬁm\b\c coust o consider al) \c.ga\ onrwauemwis
Su%*@wi-ca b\l case law 0 this wotter, B&“nﬁ Cirs+
du,\_s Sworn Uon ocdn ,dci)om: and Stade as -pOHDWS,

@ Sc.n-\tncma Court Used presentente rc_"mr‘l-
Yor sentencing furposes,without ogpellnt cver
%e.ﬂ\ﬂ% +0 Qee all issues in teport Iﬂc)ading
PSR Scﬁ*c,nc{ng (‘ecommcﬂdaii‘on,

A. A seesentence feport is Mot evidence
ond 1S gt )ega.”% Suhicient Dasis ‘be*
Mmaliin S;‘mcktngs on Contested 13sucS
of Moderia! dact
Usy Richey 758 F3d 999

B Defendant Must have Dotice oNd
ooty Yo fespond o Lntormotion
tehed o0 1N Acderminin 8 S@n’teﬂtmﬂ

undes Seatencing opdelines, USCA AmendB )
(3.8)cl2
Cr Moceduwe IAWanfguscs



@I e agelant \n this Makter Ad not
Yove o Ondnce 1o Tdowe Ane Se,\c,c:%tcl
Sentente Wwosed oF eronesus teels or the
conct foiling 4o adeguattely explain the chosen
Sentence [usc A 3553 3@ LssG 'BUCLSQ.)
Ql-tqak mm’e‘m
@ /bvgzge.\\o‘n% WV meder of ¥hig e did not
Nove ‘ne AN I TRE couw‘l‘ ?mcl\)«(‘_e_ & Sug?or‘{(?B
dow%urc Lrom ‘Qre&wwo;\rive. Qentence uncler
sdel A-b-ll The s5am couet 1S (‘cfgulred
+0 Stde on the mcomi O cuticle;gosiﬂg; \ ond
&> Wrten Bu.c\x%eme.n\ Must Sede the aﬁﬁr‘am_i\‘ys
foctorsTTrol Court Mush Stade e Oggmveling
Joedors - Aecmstonces SuRoetNg & dcp;w*w(
Seom Presu MmeRve ’}co\m&"m o Suslmfdch Mﬁn’bﬁ
e ( Stode Ve Qoeddtr\
A. e Qﬁ&m\{o&{hﬁ ‘?&Q.WS W thes ClSe
Ove. Dot Supgerted by Toet toc does oF
Yowve. ' QS%WV@MS fockors o d.e'fsa.r‘l frony
S-b
(1) SyctocSelonics bsed Y0 cogucting
'Yo.c,\mrs Yor tencing are Not agcsrava%mﬁ
C\cuwmsonces, Two of he ine “\tsr‘for Lelonies
Ote. W urs o\d oc o\d er,\




Coxard Wsed
@ $C O\Qe:\%m WHS Wsed \{\ c\%%vowcdﬁnﬁ

fodors: T e ofpellont Nave veves

\De,w o~ ?m\:;o&'\bﬂ Y0 us.bnﬁ BV oS

oQrmvadtng factor 15 ot fochual.

Yven WY B would ke dAcoe Wbot\sim

Vicledion Qdoes ot ove o Poeead

W Societu. So nis Aees Nt 'Su??:ﬁ'

o QeRartuwee Srom Preswnciive sentere

onder SR~ Sdel. (S*wvc‘bw*’n DKok vs th,\
'

State. St Wik ¥s Roedde
éﬁw;@\. CompPliorre of Provisiens o{sb:{wl-eQQ—b-/}BP%é’é%.ﬁ;%
Couet Snowd of AVEN the awl‘a.n‘lr}
Chotce ¥o ‘chgewt— Sy m')‘l-\‘%av"tim vnformetion

o {Dmi‘%hmm%(ﬁ ¢~ Jondlond testified a

%«‘J\'\a\cjv\c&\ﬂwm ‘.

@ Vicdhwme ConSidered in aﬁtamvoc‘n‘\ns 'gc{or&
(The “Zed degvee_ \bw(‘gh\w dﬁm“ﬁq LT
?(’O’PQJ‘JV‘ C,T‘:Yﬂa AH\'\O{AS’\ the victim

O Cous S&\ﬁS S o Cugta%&»o;‘tfnﬁ tor;
(M ToRerty 5 tctugned o (andlod. )

@ A g&\onu) hey T plead Volo- Conterdre
+o Con Oﬁ’-&.ﬁ e used Tor that @%Tf}

m W Cade \\o‘\ a “;‘\\&"vmvt cose,
(S 3R E S accrrent) US V. Laiv JA5F 47



)@ %c_'\bow\u.@e $eom S&n‘\cx\m\nrb oy cle;lt‘/les
Must alve Pardicy veesonable noties
oF Jepocture., Rie 22e @ (A) -
A X &W\M"V Yod Vo Notrice of Ny
dewm chm Sentencing %w‘c}dt’m&
Nor (‘Sbck A-o~1) StscL\
R m%nam« MUS Yt \\&vc, 0‘)'733(‘%!«(1;{3 to
Cespond to 1ptormation Telied on 1N
de;\um Oyl 3 entencn . (LM\ den gw‘“c\ el t“chS\
(USCA Cont. Amend. B Ra ruleof Cr procedure
3L (2,9 < D Al jguscA
Q Sc\cdt{nS o Sentence Dased on clear!
Sy one oS '?O»C)C‘Q ,00 'F&-;\f/'% ‘o Q,c)e?m
efplain nosen Seatence. (R rS.c A 3553()
[tss6. 1B chay)

® Thied deqree ‘bwﬁ\wﬂ s Wroodes than
O. Oenefc \Dw%\m&j ond does Vot Quqnﬂj
aS o Rredicede. Conviction under ACCA.
Tﬁ-\f‘Or T4, 9Y4.
“rerfor W does Vb gualify for a
Sentence. enhancment under ACCA.

@ Visick Cowet Connet Yyose Senfence.
OF Jispuded Lproven alegading 11 Q

}ce&w\e{\c@ Wor‘lﬁ TAYbAVS US UGSy s 575
jlo SL‘FZ,?;L{B



2
[N

@ A@e.\\m* WS wor\<m5 Sor 1O Manths
St W0 ¥he Community ofter WS plea
Ov %b(\\‘\-_ AV 00 \eoo) of 19s0eS with
Hne \ow . (Yfmere_%r Now Aoes Ciccwl Court
Sey Phece owre g oravating Circumsiances
0 nonths Joder o &MWM?\
The Cowet wowd &F Sentenced appellant
WS Mater with-in doys Yoh Len
Menthy ledern

@ AN wndichnent 1S mwﬁgic}rous when
& C.X\c&gp':s Ga ?;:v\cb\e S Se N
DURle  Counts , Sudh e Wndickment
S WnQroper Betause Con lead to
WM‘{)O%?‘H{OA ot mu\‘ﬁ?\c_ M\‘s\wmmﬂ‘g
for Prhe crme, violading the doulale
Aetpardy  Qlaunse. sT the FHn Mquﬂmb

(Nﬁ\e«re. Wo's V1 counts of Bnind degree.
Duwe \curuj Ao s atter on the Same
WATtHrent et did lead Yo multiple
W&hmm_h}

A. Eobonced Senence, o0d ethonced class
oF felonu |

. Douldle- eMhed) - 3
R, QO\:\;: on %;d4§x§¥m fender stdus



)

®

Souihn deota Vs Whivkield 29K So 17 M 86D vws
ad. Rz 137

LAderwosd Qo1 SO R, 5, BI0 Mwind 290 2|

D) Agpelants - dcfendant in TS matier
oy
QD{;?: %Ql%%\‘%m éw\m% IfvVe. 0D a?re_dff-cdtc
OtTenSe. of nied dr_c‘)fee_ Bure,)
¢ Sentence eﬁho\.ncc:m(::? cwtj
QAK Q.| Mathis
L S.Ct ar 225/

Toxlor 493 U.S at. 6020 s &
2143

(44crip200602 (

@@me‘bﬂ)u\. ANy Cese -thadh I

Wos Pet qiven o Swmimons,indiclement |

Q‘PB:Y_*?’SQ;%-{D\& Yol My Cose.

@ X wes e Ee:reﬁéaﬂ‘l N BN Cade
™ok eond Whowewe. of o\huj@—imlards
"tm’poa\ Stakemants Moo hig Appearence
L Known *o Mg, Therfor T Wc& Knop
Oreonte o argue s Slatements
Aurdne, Sentencine Neanng,

Indidment clause pmwc?es the ¢:3h+ oF

o defendant +o be notified of the changes,

oyounst Nim | ntough veadodion oF the e/emenss

oG desc,r‘:?@*mn o Chorges.To ollow defendant

to Cegue tature Proceedings. Uses Comst Aea! 5



B

@ The Stede. Jfosec Ltor GsKed e
londlord o Cestitution - Sentencing
\ﬁwm% VY D W hece was m%‘th‘nj
Bolen OF MTSng $eom  August @6 August Th
Y Q023

The Vondlord %wg e thee Weg not

008 defered e guestidon in o d R erent
ArecXion .,

T the detendont Connot be fg)u.f H\O
ok 3ea degree ‘ﬁ)w%\wﬂ on  August Qb or
Ausust QT +h of K02, When lowndlond Sdes
WA (‘e.%%l%\ﬁ:{on-—Sm%eﬂctmﬁ hc&re‘na +hect rﬁﬂ‘ﬂb
Was wWOSing

'TY\ec}or* e court Dadd oF leb me
Withamw M ?\e.tx @ Showd of Never
()C.C?J%‘\,ec} C~ ‘?\to\ o‘?%ml‘l-«j ot e degree
M\M'ﬂ ca bth o"?Ab%LLBEQO&Q oncl QTth

Avmust Qoa
| There wes Mot o Soetue) oses admndied 40
: ([},ccqia}?\&) N ofen Couect oA Sen{enu‘nj. &Weci
© oy Aestimony sy fhe occuser-landled.

i T\o‘Qﬁiﬂ\C) WosS \m-'%‘“a’tﬂg on 7+h and

A of Awbu.b{— ROAQA there Wos WSUHIciont

evidente 4> Bmne drosecukion pf Ind degee

\:)w-cs\wéj QAR d&md&&w& - 3%@90«%@0( bgg

CeGbnes Feplimuny ed Seatenting Nearivg |



THE
¢'G@ Na%ima\ eyime v}d\im)m”)c'\'qf) Suwr
Xucglary  Propecty Crime ot a Viskent
e "‘:.g_f;;f;',{.;’szfs‘:fi- o detendonts do
ol Show awvu fuduee C\_r{m:‘na,)i‘t ‘
(anss ) -
'%wb\mfes o E\\P& noture 3 dccjrc,;
\'buwa\owg Ao ot Atvolve P\";}S"C&] Vi‘c)enCQ
Yot doeg 1+ Sow vizk o Ahe Fu\olfc:,

¥ @ ﬁSUdﬁg,mo.n‘b N Gonviection Slates:
- Aggravaking clireumstonces
® S prion 'annfes, - ouk does no't Stake
Whok Yior ebonies - theror Yow is ths
e aggraveing clrcumsferice Lrom

Cﬁeﬁbw*’mm SR04 —1/

(D {2 ure to com Py with ?mba“hb’)
Agean defendont — appellant amues
ok Hhis IS vet o aggravating
Ciraunstance, hecause defendent
Wes Not on any Pobation ,and
Sen 7T was it doeg Yot Posc o
Sgniticant visk to the puble
Tmpack oF Victms ~ Again the
Court does ot State any tlmP&c,.JY
OF VIChms -asain does Nt Show aggrareting
SoYors. (Seser Koz, (sone v Roedder



&

@ ASM two Nedaidue) offender weg
Wos Filed on Iy | 2022, Zefore T
e dctendant wos ever ndicted on
Sept, 2,202 .

Now can o W‘EI be,—(:‘i}ec)
Before. o \ndickment of ofenses Charged .

The cmendment deletes ‘aurﬁjq_.fqﬁd

ot &wdlrm:) Lrom the ligt % enumen
ofenses In ‘\mplcme,n*mwﬁ nig charge
oY \’owc\)lwﬂ sHense Yurely vesult 1\
Poysica) Vidlend oF o Q h\ﬂ\cj . N/Elj
the ;Qf\Sha~k~ ofense of convickoa or
e QeXminatve '\bfecl?c.t‘bc\\ Yor tnggen ”’j
o \\i‘ghe,f ?e,na,\ks under the Covee
C)“R:\eﬁd&/‘ Wéel?ﬂe.,. }I{S"\of‘?e.&)ij Carec Vv
O%éef‘%%wt ever Veen Owpested for
o Burglany offense ofter velease.
Sovored) Studies Suppert ths onalyss.

@ Tntormation ‘g:roceeoli% to estab }:S})
v‘ier’ Convichions WwWas yiever cdone b
e Cowrt Lo Gown nto Sem@—ndng 'Iig

\’Cht de\%’\daﬂ% d:‘g Nno’ )fnow Thg CCW‘LS
?OS}HO."\ Yor Sorfence enhancemen -



%

~ Sowh Daota Nabituad offender Stotutes
enhance a detendants Scnetence ) not
e underlying offense (Rowlkqvs i B4 ABrares
2o13SD & 410 .2
8&0)364
= The habitual offender Statutes operate b
Whcrease the defendents Sentence, byt <o
Not Subhantivel Chomgg the class of Pr,’ne,)a,'[
%\UﬁS,AH\\ow&\n ‘:\%wl% ﬁm-wm*e& 50cL 22-7-8.]
O Sepemte Snhovicement Statude | the dispestive
longqueor, W Suck B%-T1~7 is the dame.
Suck &2-T7=7, like Sdep 22-7-%.] on ly
S“ii;?videS tnek the sentence Yor “he Principa |
oﬁ% el e eﬂth:ec\“ And and er‘ﬁc;\w‘ﬂﬁ
the Stature o enhonce. the dossficeticA
ot the Ud\t)ef‘l\)k;% %'\mﬂ Wold & veguire
Qs Yo gnore the wardS the sentencetor
WhON Me will Mot de Y Nowley Qo3 SDé?8
P 32 bW D 364
%504\&\665 ot Be Nomenclature we chose
e Noodug) offender status opeates 1O
Weeese Acferdonts entonce ot Ao
Dot SW\DW4RV¢\\{ C)\o\nse,Hﬁ class o
ne. \z«.‘gd?l@é ";f)oﬂj T 10 $U MW.2d at 35/
* 0
M&gﬂ%‘é,?@“’“‘” 003 SO 3 13) bbby



= AP@“M‘P A ‘{:\M‘% Moter Wos Qoﬂv)'aleo/
ot o clozs 5 Sr\e.\anﬂ . The 3entence ot the
Pest tind Jdegree bureylaryy charge went
Mond ithe Mevimum oF S%r:cur‘ entence .
The Ccourt Coreed wrih Protecutor €0 &
Ploo ol of byes, ond Some Sus?ono’d
Ltime, therfor Ehe Couct wenrd keyond 5
Neew'S ymatimam on o Jess Sdelony.

— The court W Enis modter did Stale
&Q)%mvc;\m& cwewmSlavices On ,:gl.,hdgemcﬂf
os‘x1 Canvichion out not on o dig})o'&!\o%I
L3em, TOne @u::\c:)ns e cowt wsed &2
Sorm oo oot e Sectons one qnld%h ne,
butr fechors tho PosSe Cv %f"%ﬂ}]qﬂCcz/mT\;ﬁ
TR Yo the Pwehe.

~ Defentonms-Aspelionts <timve tecards
e Stom V0-Q0 NSOWS O\&:@Y\o\o-ww@mjﬂé
Qleon ownd  on e sentente et ot
foued W Bs Cotent.

— CrolpdioN Qoes ok ‘Suﬂﬁof“]\ @c‘:)cg'mv@'m'”?ﬂ 4

VidleXA\on S O¢ L

Comstonces 4o defoet Hom 2R-6- (1.



b

I ok N honorc)o)e, Court %o ook
o oMl 1SSues Yesented. T also agk
the cowrd to Ccolize Bnet T the ofpellant
\U\ NS Coase does vot Yiave 0\531\6\»«::%%9
QACumStenced e se o visk Yo the
ibu\,b\?c._

A‘Ppm\\mi- Chcd M Feist wes Work?nf)
G 1O months Redween Sertencine ounc
dee. o8 auiltoy. T the apdedlont aenag with
E\e Se?\%en‘a‘ng w%P\E):va Wa‘f) not
oL hreek o “he @Jﬁb\i‘c\he@ab&‘éﬂ Smfmdhﬁ
Wodd 09 heen With-in 2doys_
Yy ‘?\"c.\‘ Ared- oy hmoﬁn&b)e Wurt\
teKes Vo Congideraion mg"\,%’l‘c\y\c}
ook Yhe cirrcuMSonces W Hhs matier,

AN tne destimony T present ore Betua)
ong :{Z Tthe o»ﬁx:»l\c\w{ oM not o K fFo
ety .

@??g\\o»ﬂhi eve. ot Court eved undev
ek D=L~ and ey Wt TS Suﬁbr‘fe.cs
b‘ﬁ Trere Do\ \Oc"\\f\s A %PQ_VC\,*!\/\S
{ehors The o demmrtoﬁm presumets -
Seience ALdines .



13
L3

i ,’Aﬂ_-“'_%

A’\b@?_\\w\\' Ched ™M Feist semg these
G ?‘“ﬁ )

pucments Bnek Support (SSues N cese
Haoh V200 bR [, X%es 1-1Q. 4o thig
AN AN S Court. X '\bra\i Dedore. th s
Coutt o Ao whedk 15 &U.%‘* 0 Ehis
Cose , Whiedn 13 gu§w~ked Yy Tacts
N HacR 1220060210 “ Yo\ br;\gf )

Nowey 3 S W02HY Voded t 3 Tune R02QY
J fm o7t Veind 2 AN 1. Feist

Digncdwee . Chag 0. Zenk
l.umza REYES uuuezl
mm@ 111450

Ceenieode of Sorviee
e ueder S'i%nc.d \(\%PC.\Q\:)) cectifies
Bned o brue and Torveel Cop o€
Cose 4 30uT3 Morth Reief ot B wos
et W TRARK Ked) Muiavehneln €O.
[ohe Advecode office Yis AL Dokota Aw
St Fally SD 37/64
C%\_\ WS -@5‘\%\ eVice Mea \ -
Weed: 8 TJune KR0QAY
3 Sme 1oty Peivary CIAD M FEISR

Jov o o dure: Ched M Tk

Nﬁh&‘{-'

JAVIER REYES NUNEZ

PP U T A W WY T W U |




EXHIBIT
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STATE OF SOUTH DAKQTA ) IN CIRCUIT COURT
'S8
COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT

PD 22-018865
STATE OF SOUTH DAKOTA,
Plaintiff, + 49CRI122006021

vs. + JUDGMENT & SENTENCE

CHAD MERWIN FEIST,
Defendant. +

An Indictment was returned by the Minnehaha County Grand Jury on September 22, 2022,
charging the defendant with the crimes of Count 1 Burglary 3™ Degree on or about July 1, 2022; Count 2
Burglary 3¢ Degree on or about August 12, 2022; Count 3 Burglary 3" Degree on or about August 26,
2022; Count 4 Burglary 3" Degree on or about August 27, 2022; Count 5 Burglary 3™ Degree on or about
August 28, 2022; Count 6 Burglary 3" Degree on or about August 29, 2022; Count 7 Grand Theft
(>$1,000 to $2,500) on or about July 1, 2022 and a Part Il Habitual Criminal Offender Information was
fifed.

The defendant was arraigned upon the Indictment and Information on October 6, 2022, Lisa
Capellupo appeared as counsel for Defendant; and, at the arraignment the defendant entered his plea of'
not guilty of the charges in the Indictment.

Defendant with counsel, Beau Blouin, returned to Court on March 28, 2023, the State appeared by
Thomas R. Hensley, Chief Criminal Deputy State’s Attorney. The defendant thereafter changed his plea
to guilty to Count 3 Burglary 3" Degree (SDCL 22-32-8) and guilty to Count 4 Burglary 3¢ Degree
(SDCL 22-32-8) and admitted to the Part IT Habitual Criminal Offender Information (SDCL, 22-7-8.1),
with sentencing continued after the completion of a presentence report.

Thereafter, on August 17, 2023, the defendant was asked by the Court whether he had any legal
cause why Judgment should not be pronounced against him. There being no cause, the Court pronounced
the following Judgment and

SENTENCE

AS TO COUNT 3 BURGLARY 3% DEGREE / HABITUAL OFFENDER : CHAD MERWIN
FEIST shall be imprisoned in the South Dakota State Penitentiary, located in Sioux Falls, County of
Minnehaha, State of South Dakota for six (6) vears with credit for three (3) days served and with two (2)
years of the sentence suspended on conditions that the defendant sign and comply with all terms Parole
Agreement and that the defendant pay $116.50 court costs and restitution of $720.00 (from bond posted)
through the Minnehaha County Clerk of Courts; which shall be collected by the Board of Pardons and
Parole.

AS TO COUNT 4 BURGLARY 3*P DEGREE / HABITUAL OFFENDER : CHAD MERWIN
FEIST shall be imprisoned in the South Dakota State Penitentiary, located in Sioux Falls, County of

CHAD MERWIN FEIST. 49CRI 22-C08021
Page 1 of 2



Minnehaha, State of South Dakota for two (2) vearg with the sentence suspended (consecutive to Count 3)
on the conditions that the defendant sign and comply with all terms Parole Agreement and that the
defendant pay $116.50 court costs through the Minnehaha County Clerk of Courts; which shall be
collected by the Board of Pardons and Parole,

The Court finds aggravating circumstances exist that pose a significant risk to the public and
requires a departure from presumptive probation pursuant to SDCL 22-6-11. as follows:

» Defendant’s criminal history / § prior felonies

» Defendant’s previous failure to comply with probation

» Impact on the victim(s)

It is ordered that the defendant shall provide a DNA sample upon intake into the South Dakota
State Penitentiary or the Minnehaha County Jail, pursuant to SDCL 23 — 5A - 5, provided the defendant

has not previously done so at the time of arrest and booking for this matter,

It is ordered that Counts 1, 2, §, 6 and 7 charging with four (4) counts of Burglary 3™
Degree and one (1) count of Grand Thefl (>$1,000 to $2,500) be and hereby are dismissed.

The defendant shall be remanded into custody of the Minnchaha County Jail following court on

the date hereof; to then be transported to the South Dakota State Penitentiary, there to be kept, fed and
clothed according to the rules and discipline governing the Penitentiary.

8/23/2023 2:15:42 PM BY THE COURT:

TeGET N#ERL 5y MAMMENGA

Circuit Court Judge

Altest:
Schuelke, Austin
Clerk/Deputy

.

CHAD MERWIN FEIST; 49CRI 22-006021
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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

No. 30473

STATE OB SOUTH DAKOTA,
Plaintiff and Appellee,

V.

CHAD MERWIN FEIST,

Defendant and Appellant.

PRELIMINARY STATEMENT

Appellant, Chad Merwin Feist, will be called “Defendant” or “Feist.”
Appellee, State of South Dakota, will be called “State.” Defendant was
convicted in Minnehaha County Criminal File No. 49CRI22-006021, for
two counts of Burglary - third degree (SDCL 22-32-8). He also admitted
to the State’s Part Il Habitual Criminal Offender Information. Citations
to Appellant’s brief will be referred to as “DB.” Citations to the settled
record will be referred to as “SR.” All document designations will be
followed by the appropriate page number(s).

JURISDICTIONAL STATEMENT

On August 23, 2023, the Honorable Jennifer D. Mammenga filed a
Judgment and Sentence in State of South Dakota v. Chad Merwin Feist,
Minnehaha County Criminal File No. 49CRI[22-006021. SR:27-28.
Defendant filed his Notice of Appeal on September 22, 2023. SR:127-28.

This Court has subject matter jurisdiction under SDCL 23A-32-2.



STATEMENT OF LEGAL ISSUES AND AUTHORITIES
PART A
PURSUANT TO STATE V. KORTH, 2002 S.D. 101, 650
N.W.2D 528, APPELLATE COUNSEL DID NOT RAISE ANY
ISSUES.
The State concurs with Defendant’s counsel that there are
no arguably meritorious issues for appeal based on the
settled record.
State v. Arabie, 2003 S.D. 57, 663 N.W.2d 250
State v. Korth, 2002 S.D. 101, 650 N.W.2d 528
PART B

DEFENDANT STATES VARIOUS COMPLAINTS
REGARDING HIS SENTENCE.

The court did not rule on this issue.

State v. Ceplecha, 2020 S.DD. 11, 940 N.W.2d 682

State v. Birdshead, 2015 8.D. 77, 871 N.W.2d 62

State v. Whitfieid, 2015 S.D. 17, 862 N.W.2d. 133

STATEMENT OF THE CASE AND FACTS!?

On September 07, 2022, the State filed a Complaint charging
Defendant with six counts of Burglary in the Second Degree and one
count of Grand Theft. SR:1-3. On September 22, 2022, a subsequent
indictment was filed charging six counts of Burglary in the Third Degree,

in violation of SDCL 22-32-8 and one count of Grand Theft in violation of

L The Statement of the Case and Statement of the Facts sections are

combined because of the intertwined nature of the facts and procedural
history.



SDCL 22-30A-1 and 22-30-17(1). SR:8-10. A Part Il Habitual Criminal
Offender Information was also filed alleging that Defendant had felony
convictions in:

o 2011 for Witness Tampering (Mecad County, South Dakota);

o 2013 for Attempted Sexual Contact with a Victim Incapable of
Consent (Butte County, South Dakota); and

o 2021 for Failure to Register (Minnehaha County, South Dakota).

SR:11-12

Defendant was arraigned on October 6, 2022, SR:172. The court
informed him of his constitutional and statutory rights. SR:172-80. The
court also entered Defendant’s not guilty plea to the charges, along with
his denial to the Part Il Information. SR:180.

A change of plea hearing took place on March 28, 2023. SR:145.
The court again informed Defendant of his constitutional and statutory
rights. SR:146-55. Defendant then entered a plea of guilty to Counts 3
and 4 of the Indictment. SR:156.

The court asked the State to provide the factual basis. SR:1357.
The victim of Defendant’s crime, Jason Schulte, owned an apartiment
building in Sioux Ifalls. The basement of the apartment building
contained a secured room which had a drop box attached to it that was
used for tenants to pay their rent. Once a deposit was made in the drop
box, the money or check was not retrievable by the renter. SR:157-38.

In July 2022, Mr. Schulte noticed that the box was missing several

cash deposits tenants had made. SR:158. He decided to install a



surveillance camera in the room. SR:158. Obtained camera footage
showed Defendant entering the secured room several times. SR:158.
Defendant gained entrance into the room by unscrewing and removing a
wall panel. SR:158. After completing the theft, Defendant would replace
the wall panel to prevent detection. SR:158. During three different
incidents, Defendant stole a total of $2,420 in rent money. SR:1358.

When asked if Defendant agreed with the State’s factual basis, he
said, “No.” SR:159. The court then asked Defendant, “[d]o you agree that
on or about August 26th and 27th of 2022, here in Minnehaha County,
South Dakota, that you did enter a secure room at 734 West 10th Street
here in Sioux Falls?” SR:159. Defendant answered, “[v]es.” SR:159. The
court then inquired if he entered the room without permission and that if
the room was within an occupied or unoccupied structure, and not a
motor vehicle. Defendant again answered, “ves.” SR:159. The court’s
next question was whether he entered the room with the intent to commit
theft. SR:159. Defendant answered, “|y]es, Your Honor.” SR:159.

The court then asked Defendant questions about his prior
convictions listed in the Part II Information. Defendant admitted to the
prior felonies. SR:160-61. The court summarized the hearing by stating:

I find that this defendant has been advised and understands

the nature of the charges, the penalties that could be

imposed, and that he has been advised of his constitutional

and statutory rights by the Court and Counsel and he

understands those rights.

He’s been advised of and understands that by pleading guilty
he waives his rights; including the right to a trial, the right to

4



confront and cross-examine witnesses against him, and the

right against self-incrimination. This defendant’s pleas are

knowing, voluntary and intelligent and are not the result of

force, threats or promises and are made without duress.

This defendant has been represented by competent Counsel

and is competent to enter pleas in this court.

I also find that there is an adequate factual basis for the

pleas and the admission on the Part Il. 1 therefore accept his

pleas and admission and 1 do find the defendant guilty of

Counts 3 and 4 charging him with Burglary in the Third

Degree. I do also find that the defendant does have three

prior felony convictions as indicated by the Part II.

SR:161-62.

The court ordered a presentence investigation report (“PSI”) be
prepared. SR:162. The sentencing and restitution hearing took place on
August 17, 2023. SR:195. Both the State and Defendant’s counsel
informed the court that they did not have any additions or changes to the
PSI. SR:197.

The victim, Jason Schulte, testified at sentencing. SR:198. He
explained the location of the secured room and lockbox in his apartment
building. SR:200. He also explained how his video recording camera
would save portions that were motion activated. SR:201. After eight
days, Mr. Schulte captured Defendant on video entering the room, eleven
times. SR:201. He would see Defendant “entered the room, opened the
drop box, and rifled through its contents each time.” SR:210.

Mr. Schulte contacted law enforcement. He also explained to the court

the amounts of money that was taken each month which totaled $2,415.

SR:204-05. The State recommended Defendant spend four yvears in the



penitentiary, along with additional time suspended. SR:214. The State
argued that the penitentiary time is justified based on Defendant’s
record. Id.

Defense counsel claimed that Defendant committed the crimes at a
low time in his life where he was unemploved, and his girlfriend had lost
her job. SR:217. Counsel concluded by arguing that Defendant should
receive only a probationary sentence with three days credit. SR:218.
Defendant did not wish to address the court personally. SR:218.

The court then addressed the restitution issue, referencing
SDCL 23A-28-1. SR:218-20. The court concluded that it could not order
restitution above the $720 that was stolen in Count 3. SR:220-21. The
court then commented on the fact that Defendant stole rent money from
Mr. Schulte who was providing low-income housing in a community that
had a great need for it. SR:221-23.

The court then addressed the punishment for the crime by pointing
out that Defendant was almost sixty years old, and this was his “sixth
felony conviction.” SR:223. The court also recognized his military service
and that he has been employved. Id. For Count 3, the court sentenced
Defendant to six vears in the South Dakota State Penitentiary with two
years suspended based on successful completion of the terms and
conditions. SR:224. As to Count 4, Defendant was sentenced to two

years in the South Dakota State Penitentiary, to be suspended upon



successful completion of various terms and conditions. SR:225. The
court ordered the two sentences to run consccutive to each other. Id.

The court filed its Judgment and Sentence on August 23, 2023.
SR:27-28. Defendant filed his Notice of Appeal on September 22, 2023.
SR:127-28. On February 7, 2024, appellate counsel, Christopher Miles,
moved to withdraw as counsel due to “destruction of communication
causing a breakdown in the attorney-client relationship.” SR:237. The
court granted the motion. Id. This Court then granted Defendant an
Order of Limited Remand and stayed the Appellant’s brief due date.
SR:234. Later the court appointed Mark Kadi from the Public Advocate’s
Office to represent Defendant.

PART A

PURSUANT TO STATE V. KORTH, 2002 S.D. 101, 630

N.W.2D 528, APPELLATE COUNSEL DID NOT RAISE ANY

ISSUES.

Defendant’s counsel has filed a brief under State v. Korth, 2002
S.D. 101, 650 N.W.2d 528. Defense counsel has made the statements
required in that case, as well as in State v. Arabie, 2003 8.D. 57, 663
N.W.2d 230. Among other things, counsel stated that he has “not
identified any arguably meritorious issue to justify appeal.” DB:2.

The State has also examined the settled record. After this
examination, the State has likewise found no meritorious issues. The
State believes that the governing standards for the filing of a “Korth brief”

are set out in Arabie, 2003 S.D. 37, 99 8-18, 663 N.W.2d at 254-56. In



examining Part A of the brief, it appears to comply with Arabie, in that it
contains a thorough statement of the case and facts and makes the
required statements of counsel without raising any arguably meritorious
issues. The State, therefore, requests that this Court affirm the
Judgment of Conviction and Sentence.

PART B

DEFENDANT STATES VARIOUS COMPLAINTS REGARDING

EVIDENCE, HIS COUNSEL AND THE JUDGE IN HIS CASE

ARE WITHOUT MERIT.

Under Arabie, 2003 S.D. 37,9 19, 663 N.W.2d at 256, this Court

must examine the record, considering all the briefs, and Defendant’s

Part B. Defendant’s Part B either raises issues that are waived or not ripe
for review or fails to develop a comprehensible factual and legal argument
capable of meaningful review.

This Court considers an appellant’s pro se Part B arguments much
like it considers and decides issues raised in any other direct criminal
appeal. Arabie, 2003 S.D. 57, 419, 663 N.W.2d at 256. This means
that waiver, ripeness, and other defenses generally applicable to every
appeal apply equally to Korth appeals.

A. Any Nonjurisdictional Claims Are Forfeited.

Defendant entered a guilty plea which “waives a defendant’s right
to appeal all nonjurisdictional defects in the prior proceedings.” State v.
Ceplecha, 2020 S.D. 11, 9 29, 940 N.W.2d 682, 692; see also State v.

Hoeft, 1999 S.D. 24, 4 12, 594 N.W.2d 323, 326. Issues not preserved at



the trial court level are forfeited for appellate review. State v. Podzimek,
2019 S.D. 43, 927, 932 N.-W.2d 141, 149. A trial “court must be given
an opportunity to correct any claimed error before [this Court] will review
it on appeal.” State v. Gard, 2007 S.D. 117, 915, 742 N.W.2d 257, 261.
In order to “preserve issues for appellate review litigants must make
known to trial courts the actions they seek to achieve or object to the
actions of the court, giving their reasons.” State v. Bryant, 2020 S.D. 49,
918, 948 N.W.2d 333, 338; SDCL 23A-8-3 (listing issues that must be
raised before trial). “A defendant must obtain a definitive ruling on the
record admitting or excluding the evidence.” State v. Birdshead, 2015
S.D. 77, 993, 871 N.W.2d 62, 79.

A defendant can also waive issues at the appellate level by failing to
comply with appellate procedure. SDCL 15-26A-60(4)? requires a concise
statement of the legal issues and “a concise statement of how the trial
court decided it.” Miller v. Hernandez, 520 N.W.2d 266, 272 (8.D. 1994)
(plaintiff waived an issue by failing to assign it as a legal issue in the
brief); United States v. Sineneng-Smith, 140 S. Ct. 1575, 1579 (2020) (“In
both civil and criminal cases . . . we rely on the parties to frame the issues
for decision|.]”). SDCL 15-26A-60(6) states that the argument section for
each issue must contain “citations to the authorities relied on.” Failure to

adequately present arguments and authority in a brief constitutes waiver

2 Under SDCL 23A-32-14, the statutes regarding civil appeals apply to
criminal appeals as well.



on appeal. Kern v. Progressive Ins. Co., 2016 S.D. 52, Y35, 833 N.W.2d
511, 518; State v. Fool Bull, 2009 S.D. 36, 146, 766 N.W.2d 139, 169
(quoting State v. Pellegrino, 1998 S.D. 39, 422, 577 N.W.2d 590, 599).°

The State of South Dakota has read Defendant’s Part B and
attempts to address what it can. Because Defendant failed to adequately
present arguments and authority, his complaints / issues should be
waived for appellate review and his conviction affirmed.

B. Defendant’s General Complaints Involve his Sentence, the Judge
and his Attorney.

In Defendant’s first Part B comment / issue, he claims that the
“Islentencing court used presentence report for sentencing purposes,
without [Feist] ever getting to see all issues in report.” DB:7. He also
claims that the PSI should not be used as it is not “evidence.” DB:7.
Defendant’s allegation was not raised with the trial court at sentencing.
SDCL 23A-27-5 gives the court the discretion to order a presentence
investigation and PSI. Sce Hansen v. Kjellsen, 2002 S.D. 1,9 11 638
N.W.2d 548, 530-51. A Defendant “has a right to comment on the
presentence report and may introduce evidence.” Id. 9 11, 638 N.W.2d at
201; see also SDCL 23A-27-7 (“The court shall afford the defendant, the

defendant’s counsel, or the prosecuting attorney an opportunity to

¢ Defendant’s counsel is not required in the Part B to “conduct extensive
research, identify authorities and draft a detailed briel supporting the
client's arguments no matter how absurd or frivolous they might be.”
State v. Arabie, 2003 8.D. 57, 4 18, 663 N.W.2d at 256.
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comment thereon and, in the discretion of the court, to introduce
testimony or other information relating to any alleged factual inaccuracy
contained in the presentence report.”)

In Feist’s case, the court ordered a PSI to be prepared. SR:162.
The sentencing hearing took place on August 17, 2023, At that
hearing, both the State and Defendant’s counsel informed the court
that they did not have any additions or changes to the PSI. SR:195-97.

In Feist’s second Part B comment / issue, he claims that his
sentence was “based on erroncous facts or the court failing to adequately
explain the sentence.” DB:7. The sentencing was not based on
erronecous facts. If Feist really believed that, he would have told the
court as much at sentencing, rather than waive the issue. The
sentencing record shows that after all the arguments and witness
testimony was entered, the court said to Defendant, “Mr. Feist, is there
anything that you wanted to tell me today?” Feist responded, “I really
don’t have nothing to say, vour Honor.” SR:218.

In Defendant’s third Part B comment / issue, he claims that “the
circuit court |did not| produce a supporting departure from
presumptive sentence under 22-6-11.7 DB:7. This Court has held
that “when a circuit court fails to comply with the procedural
requirements of SDCL 22-6-11, parties must first raise the issue to
the circuit court to preserve the error for appeal and avoid plain

error review.” State v. Feucht, 2024 S.D. 16, 4 24, 5 N.W.3d 561,

11



569; (quoting State v. Thomas, 2011 S.D. 15, 9 20, 796 N.W.2d 706,
713) “Where an issue has not been preserved by objection at trial,
our review is limited to whether the trial court committed plain
555 g

At Defendant’s sentencing, the court pointed out to him that
this “is your sixth felony conviction...[v]ou’ve been to prison before.”
SR:22353. The court then stated why it departed from presumptive
probation:

You’re in your 50s. You’re almmost 60 years old, and I
don’t know what to tell vou besides vou can’t take
advantage of other people to get ahead in theworld. It’s not
how it works.

You've got a varicty of criminal offenses in your
criminal history. I see that you do have a prior theft
conviction, so it’s not the first time that vou've done this
either. I do think the recommendation for prison time here
is appropriate. 1 recognize that yvou’ve been gainfully
employed. I think that yvour services in the armed forces is
certainly commendable....

So today, pursuant to South Dakota Codified Law
22-6-11, T do find that aggravating factors exist that do
pose a significant risk to the public and require a
departure from presumptive probation. Those factors
include the defendant’s criminal history. He does have five
prior felony criminal convictions. He does have a failure
to comply with probation previously as indicated by the
presentence investigation report. And the nature of the
crime in that it involved theft, both from his landlord and
his neighbors. I do find that a prison sentence would be
appropriate to further the deterrence of future criminal
activity for this defendant.

SR:223-24.
The court also set out the aggravating factors in the Judgment

as to why it was departing from presumptive probation. These factors
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included Defendant’s criminal history, failure to comply with
probation and the impact on the victims. SR:27-28,

This Court has set forth the abuse of discretion standard to review
a sentencing court’s decision to depart from presumptive probation and
impose a prison sentence. See State v. Whitfield, 2015 8.D. 17, 9 23, 862
N.W.2d. 133, 140. The court complied with the dictates of SDCL 22-6-11
prior to imposing a prison sentence. First, as required by the statute,
the court properly considered the aggravating circumstances on the
record at the sentencing hearing. See SDCL 22-6-11. The court also
complied with SDCL 22-6-11 by specifying the aggravating
circumstances in the dispositional order. SR:38; see Whitfield, 2015 S.D.
17, 9 23, 862 N.W.2d. at 140 (holding that the sentencing court must
state the aggravating circumstances in the Judgment of Conviction).

In Defendant’s fourth Part B comment / issue he makes citations
to federal sentencing guidelines. His main claim is that “[d]eparture from
sentencing guidelines must give parties reasonable notice of departure.
Rule 32¢ (3) (A) (sic).” DB:8.

The trial court did not depart from the sentencing guidelines. This
Court, while making general comments about the Federal Rule
32(c)(3)(a), stated that “our rule does not require that the sentencing
court verify that counsel and defendant have discussed and reviewed the

report. Instead, SDCL 23A-27-7 requires disclosure of the report to the
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defendant and his counsel.” Brakeall v. Weber, 2003 S.D. 90, q 25, 668
N.W.2d 79, 87. The disclosure of the report took place:
THE COURT: And 1 have received from court services a
copy of the presentence investigation report which I have
reviewed in advance of today’s hearing. Have both parties
received the report and had a chance to review it?
MR. BLOUIN: Yes.
MR. HENSLEY: Yes, vour Honor.

THE COURT: Were there any additions or changes to the
report?

MR. HENSLEY: Not from the State, your Honor.
MR. BLOUIN: No.
SRI197.

In Defendant’s fifth Part B comment / issue, he claims that the
court needs to notice that he did not get in trouble or was charged with
a crime, during the ten-month period between his guilty plea and his
sentencing. He believes that this crime-free time should erase his
“aggravating circumstances.” SR:9.

The court correctly reviewed Defendant’s history and criminal
background. As mentioned above, the State maintains that the court did
not abuse its discretion in sentencing Defendant. See Whitfield, 2015
S.D. 17, 9 23, 862 N.W.2d. at 140. The mere fact he did not get arrested
for a crime for ten months does not nullify his criminal history of six

felonies.
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In Defendant’s sixth comment / issue he complains about his
Indictment. He claims the State “charges a single offense in multiple
counts, such an indictment is improper.” A simple review of the
indictment shows that each of the seven counts, cite a different date for
the crimes charged. As mentioned above, Defendant plead guilty on
Counts 3 and 4 of the Indictment. The judgement notes that “counts 1,
2, 9, 6, and 7 counts of Burglary 3rd Degree and one (1) count of Grand
Theft ... hereby are dismissed.” SR:28. There is no issue here.

In Defendant’s seventh comment / issue he claims that his current
conviction “cannot serve as a predicate offense of third-degree burglary
for sentence enhancement.” Defendant fails to recognize that he has
prior felony convictions, and he pleaded guilty to the Part Il Information.
The court did not abuse its discretion in sentencing him.

In Defendant’s eighth comment / issue he claims he was not
provided documents during his case. He states “[ilndictinent clauses
provides the right of a defendant to be notified of the charges against him

2" DBI9:

The record shows that Defendant was Arraigned on October 6,
2022, and the court informed him of the charges along with his
constitutional and statutory rights. SR:172-80. Later there was a
change of plea hearing March 28, 2023, where again the court informed
Defendant of his constitutional and statutory rights and he plead guilty

to Counts 3 and 4. SR:146-56. At sentencing, he heard all the
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information from the PSI and the victim’s testimony. The court then gave
Feist a chance to speak. Defendant did not wish to address the court.
SR:218. If Defendant is making claims of ineffective assistance of
counsel, those are better resolved through habeas corpus proceedings
rather than direct appeals. See State v. Hannemann, 2012 S.D. 79, 4 17,
823 N.W.2d 357, 362.

In Defendant’s nineth comment / issue, he claims that the
elements of the crime that he plead guilty to where not met. First, he
claims that the “landlord states . . . that nothing was missing.” DB:10.
Defendant’s statement is not completely accurate. The court stated
during the restitution hearing, “I think it’s indisputable here, and
certainly Mr. Feist and through his attorney acknowledge that the $720
taken on August 26th, 2022, that would have been connected to count 3
which the defendant entered a guilty plea to . . . .” S8R:219. The court
then discussed the August 27, 2022, burglary where he entered the
locked room to get to the lock box. Id.

Defendant wrongfully believes that he must be successful in
obtaining the items he entered the building to steal to be guilty of
burglary. When the court took his plea, it obtained the necessary factual
basis for his convictions. Defendant was asked by the court, “|d]Jo you
agree that on or about August 26th and 27th of 2022, here in Minnehaha
County, South Dakota, that you did enter a secure roomn at 734 West

10th Street here in Sioux Falls?” Id. Defendant answered, “[y|es.” Id
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The court then asked if he entered the room without permission and that
if the room was within an occupied or unoccupied structure, and not a
motor vehicle. Defendant again answered “ves.” SR:159. The court also
asked whether he entered the room with the intent to commit theft.
Defendant answered, “[y]es, Your Honor.” Id. There is no dispute:
Defendant committed the crime. There is no claim that justifies his
withdrawal of his guilty plea.

Defendant’s tenth comment / issue is simply a statement he
makes. Defendant says that burglary is not a crime of violence “nor
does it show risk to the public.” He also claims a statistic to support
his opinion. There is no issue raised to be addressed.

In Defendant’s eleventh comment / issue, he talks about his
Judgement of Conviction setting forth the aggravating circumstances.

SR:10. The judgment states:

The Court finds aggravating circumstances exist that pose
a significant risk to the public and requires a departure
from presumptive probation pursuant to SDCL 22-6-11, as
follows:

e Defendant’s criminal history / 5 prior felonies
e Defendant’s previous failure to comply with probation
¢ Impact on the victim(s)

SR:10.
Defendant claims that since the five prior felonies are not listed in
the judgement, the court should not be allowed to depart from a

presumptive probation sentence under 22-6-11. He also believes that
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any failure of probation should not be considered an aggravating
circumstance.

The State addresses Defendant’s comments by referring to its
response to Defendant’s issue three above. The record showed that
Defense counsel was asked at sentencing if they had any additions or
changes to the PSI. The defense stated that they did not. SR:197. This
Court has said that when a circuit court fails to comply with the
procedural requirements of SDCL 22-6-11, parties must first raise the
issue to the circuit court to preserve the error for appeal and avoid
plain error review. State v. Feucht, 2024 S.D. 16, § 24, 5 N.W.3d at
569, See State v. Thomas, 2011 S.D. 15, 20, 796 N.W.2d at 713.
Victim here, explained.

In this section, Defendant also claims that his crimes did not
impact the victims. The record shows the opposite. Mr. Schulte, a
victim in this case, told the court that the amount of money taken one
month was around $2,415. SR:204-05.

Defendant has two comments / issues labeled as number eleven.
In the second one, Defendant claims that his Part II Information was filed
before his Indictment. DB:10-11. The settled record shows otherwise. A
Complaint was filed on September 7, 2022. SR:1-3. The Indictment is
listed before the Part Il Information. SR:8-11. Both the Indictment and

Part IT Information were filed on September 22, 2022, SR:8-11.
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In Defendant’s twelfth comment / issue he states:

#12. The amendment deletes burglary of dwelling from the
list of enumerated offenses in implementing this charge of
burglary offense rarely result in physical violence of a
dwelling. TIs rarely the instant offense of conviction or the
"derminative (sic) predicate" for triggering a higher penalty
under the career offender guideline. Historically career
offenders have ever been arrested for a burglary offense after
release.

The State is somewhat confused with this comment / issue. The

State understands that Defendant believes that his charge “rarely result

in physical violence of a dwelling . . . .” DB:11. He further states a belief

burglars should not get “a higher penalty under the career offender

guideline.” DB:11. He then concludes with a confusing statement that

“career offenders have ever (sic) been arrested for a burglary offense after

release.” Defendant can have his opinion, but the State cannot identify

an issue ripe for response and review.

In Defendant’s thirteenth comment / issue he states: “the factors

the court used to form aggravating factors are anything but factors that

pose a significant risk to the public . . . . [p]robation violation does not

support aggravating circumstances to depart from SDCL 22-6-11.”

DB:12. Defendant is recycling back to his general complaint that he

should not be viewed as a habitual criminal. His claim is based on his

opinion that he is not “a significant risk to the public.” DB:11-12. The

State maintains that the court did not abuse its discretion in sentencing

Defendant. See Whitfield, 2015 S.D. 17, 23, 862 N.W.2d. at 140.
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CONCLUSION

This Court has held “[t]he failure to cite supporting authority is a
violation of SDCL 15-26A-60(6) and the issue 1is thereby deemed
waived.” State v. Pellegrino, 1998 S.D. 39, 4 22, 577 N.W.2d at 599. This
Court has also held that a knowledgeable and voluntary plea of guilty
waives all non-jurisdictional defects in the prior proceedings. See State v.
Janssen, 371 N.W.2d 353, 356 (5.D. 1985). For these reasons, and those
set out above, Defendant’s Part B should be found without merit.

The State requests that this Court affirm Defendant’s Judgment of
Conviction.

Respectfully submitted,

MARTY J. JACKLEY
ATTORNEY GENERAL

/s/ John M. Strohman

John M. Strohman

Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
Telepheone: (603) 773-3215
Email: atgservicestate.sd.us
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