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STATEMENT OF THE ISSUES

IN A CIVIL ACTION, MAY PHYSICIANS OR OTHER MEDICAL
PERSONNEL WHO ARE N ON-PARTY, FACT WITNESSES IN THE
CASE, CIRCUMVENT THE MEDICAL PRIVILEGE ESTABLISHED
UNDER SOUTH DAKOTA LAW BY ENGAGING IN EX PARTE
COMMUNICATIONS WITH DEFENSE COUNSEL REGARDING
THEIR PATIENT’S MEDICAL TREATMENT UNDER THE GUISE OF
PRIVILEGED ATTORNEY-CLIENT COMMUNICATIONS?

The trial court held that defense counsel’s ex parte communications with nurses
employed by Sanford Medical Center regarding the allegations contained in the
lawsuit against Dr. Ephgrave and Sanford Clinic were protected by the attorney-
client privilege, and denied the plaintiff’s motion to compel disclosure of the
substance of those communications.
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