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N & MEN

Citations to the settled record of Sonja B. King v. Gary 4. King. 41DIV23-000090
{hereinafter referred to as the “Divorce Action™), as reflected by the Clerk’s Index for
said came, are designated with (S.R. ) and the page number. Citations to the
Appellant’s Appendix are designated as (App. ) and the page number.

Defendant Appellant Gary A. Kimg will be referred 1o as ("Gary™) and Plamtff Appellee
Sonja B King will be referred to as (“Sonja™).

A court trial was held in this matter beginning on July 30, 2024, and ending
August 1. 2024, Relevant portions of the transcripts are meluded m Appellant’s Appendix
and specially cited as follows: References to the July 3, 2024 trial transcript are
designated ag (July 30 TTat ~ jand the page and line numbers. References to the
July 31, 2024 trial transcript are designated as (July 31 TTat Jand the page and
line numbers, References to the August 31, 2024 trial transcript are designated as (Ang.
JITT ot ) and the page and line numbers.

The pendimg civil matter in which Gary 8 a plaintiff, Cyprus Risk M anazement,
LLC, et al. v. Caledonia Ledge, LLC, et al., 41CIV 23-(HKI6 54, will be refemred 1o as (the
“Civil Action™.

JURISDICTIONAL STATEMENT

Gary appeals from a Judgment & Decree of Divorce, dated October 10, 2024, and
ils meorporaled Findings of Fact and Conclusions of Law. dated September 18, 2024, in
Sonfa R King v, Crary A, K, 41 DIVZ3-(000), m the Second Judicial Circuit of South

Dakota, the Honorable Douglas Hotfman, Circuit Court Judge, presiding. (App. 1-3. 6-



31.) A Notice of Entry of Judgment and Decree of Divorce was filed and served on

October 16, 2024, (App. 45.)

Gary filed a timely Notice of Appeal on November 6, 20024, (8. E. 1671.) This

Court has jurisdiction to hear this matter under 8DCL § 15-26A-3(1 ), which grants the

Court jurisdiction over final judgments from the circuit court.

I1.

Whether the circait court abused its discrefion when it classified the enfirety of
the Civil Action as marital property and distributed it to Gary.

Lircunit Court Roling: The cireutt court abused iis discretion when it went heyond
the record and the parties™ agreement and included the entirety of the pending Civil
Action as marital property. Because the Civil Action is currently pending and thus
cannot be assigned a proper value, it should have been excluded from the marital
estate (with the exception of the Civil Acton’s retainer, as agreed upon by the parties).

Relevant Authority: Drheom v Sabers, 2022 80063, 981 N.W .24 620
Kappenmann v, Kappenmann, 472 NOW.2d 520 (5.D. 1991)
Ahrendt v. Chamberiatn, 2018 5., 31, 910 N W.2d 913
SDCL § 25-4-44

Whether the circuit court elearly erved when it determined the value of the Civil
Action to he 535000

Clircult Couwrt Ruling: The circuit court clearly erved in concluding the value of the
Civil Action was 3350000, Because the Civil Action is currently pending, it does not
and cannot have a present value, Indeed, the circuit court’s applied value was not
bazed on evidence in the record; rather, it was based on arhitrary, speculative, and
conjectural grounds.

Relevant Authority: Dhham v. Sabers, 2022 8.D. 65, 981 N.W.2d 620

Kappenmann v, Kappemmann, 479 N.W.2d 320 (5.D. 1992)
Abvends v. Chamberiain, 2018 8.1 31, 910 N.W.24 913

SDCL § 25-d4-44



STA "NT OF

This appeal is from a decision by the Second Judicial Circumt Court, Minnehaha
County, the Honorable Douglas E. Hoffman pregsiding, The Judgment & Decree of
Divorce erroneously found the entirety of the Civil Action was marital property, the Cival
Action was worth $330.000, and the Civil Action would be allocated to Gary in the
property distribution, Thiz appeal challenges the circwit court’s decision to classify the
entirety of the Civil Action as marital property as well as circust court™s valuation of the
Civil Action as 5350000,

STATEMENT OF FACTS

Gary and Sonja King married on May 10, 2004, (App. 7,9 5.} On May 30, 2023,
Sonja imtiated the Divorce Action against Gary. (/d, 9 7.) Sonja sought, among other
things, an equitsble division of marital property and debts of the parties, (7., &)

While the Divorce Action was pending, Gary engaged legal comnsel to initiate the
Civil Action against his former business partners. (App. 21. 9 98(dd ). } Gary remitted a
retainer of $50.000 10 his counsel (hereinafter referred to as the “Retainer™). (fal) The
funds used to pay the retainer were sourced from the sale of the partics” real property in
Okoboji, Towa, (1)

Om Awgust 7, 2023, Gary made a demand in the Civil Action to his former
business partners for $3,016,001.62 (hereinafter referred 1o as the “Demand Letter™). (fd.
See BUEL 668 O Aueust 21, 2023, Gary formally commenced the Civil Action by filing
a Summons and Complaint against his former business partners, (See 5.R. 676.) As of

the date of this briet. the Civil Action remams pending.



A three-day court trial commenced m the Divorce Action, occurring om July 30
through August 1. 2024, (App. 6, 9 1) At the beginning of the trial, the parties were
prompied to inform the circuit court regarding what the primary issues would be during
the trial. (App. 33: July 30 TT at %:19-24.) Gary informed the court of the parties”
apparent agreement on alimony, insurance, and child support. (App. 34: July 30 TT at
1:3-12.) Likewise, Gary informed the ¢ircuit ¢ouwrt that the parties had agreed to the
following:

CGary would retain all mterest in any and all lawsuits pending and be

responsible for satisfying any and all judgments with the exception that

should Gary receive money from one of the pending lawsuits, Soija will
receive the first 523,000 which is one-hall’ of the money spent for the
attorney fee retainer from marital assets to commence the lawsuit
(App. 35, Julv 30 TT a 12:2-8.) Sonja objected to Garv's statements regarding child
support. but. notably, did sor object to Gary’s statements regarding the pending lawsuits
(1.2., his statements regarding the Civil Action). (fd)

For trial, the parties submitted an “Asscts and Liabilities Exhibit™ which laid out
the proposed property values and rezpective allocations between the parties. (See 5.R.
453-459.) The retainer for the Civil Action amount was described as “550k that Sonja
gave to Gary For retainer . . - For his lawsuit.” (Jd.) The Assets and Liabilities Exhubat
showed no value on the Civil Action itself and likewise showed no value on Gary's
various businesses that are involved in the Civil Action. (/d)) Thus, at trial, the only
evidence initially presented regarding the Civil Action was Exhubits 22 (the Demand
Letter), 24 (the Complaint), and T8 (the Retainer). (5. R. 668, 676, 1198.) hdeed, during

Ronja’s case-in-chiet] she presented no testimomial evidence regarding whether the Cavil



Action should be meluded in the marital estate, what {if any) value should be placed on
the Civil Action, or how it should be allocated.

Om the second day of trial and the first day of Gary’s festimony, he briefly
discussed the Retainer for the Civil Action. He clanfied the description of the Retainer in
the Assets and Liabilities Exhibit being marital funds from the sale of the parties”
Okoboji property, nol money that Sonja gave to Gary. (App. 37-38 Jul 31 TT at 177:24-
178:8.) Gary also testified about the parties” agreement relating to the Retamer and the
Civil Action, stating:

£ So. any way. the 50,000 and back up to Line 33, vou don’t have any

trouble, ah, since vou're going to be spending more money on this lawsuait

that, that $25,000, ‘that would be half of, of the amount that s marital or half

of it would I:u: of the marital would be 25,000, You don’t have any trouble

with tha, do va?

Al Not at all.

(App. 3% July 31 TT at 179:4-9.)

Gary's testimony confinued inte the third day of trial, When Gary was cross-
examined, he was not questioned about the Civil Action being included as marital
property, what the value of it was, and who 1l should be attributed to. On Gary's redirect
examination, he further testified about the Civil Action and the parties” agreement on its
applicability to the marital estate:

€ Okay. Now, let’'s talk about your lawsuit. Were yvou under the impression

that there was an agreement between you and Sonja and the two lawvers

here that vou were going to retain all mterest in the. ah, this lawsan

mvolving vour business, and vou were going to pay Sonja 20 [si1c] $25,000

as half of the amount for the retamer?

A: That was what was requested and, ves, that’s what we agreed to.

€ And as far as the value of the Iawsuit, vou could get zero?



A: I'm well aware of that, and [, ['m not certain a couple of pariners could
recover.

(¥ They could file bankrupicy?
A Yea,

C): And vou’re going to be spending hundreds of thousands of dollars trving
to find that out. aren’t vou?

A: That m addition o possibly vears of litigation.
(App. 41 Aug. 1 TT at Toeb-22.)

When Garyv's re-direct examination was complete, the circuit court asked if Sonja
wanted an opportunity for re-cross examination or if she was gomg to call any rebatal
witneszes. Sonja dechined and rested her case. {App. 42; Avg. 1TT at 77:9-13.)

Thereafter, during Sonja’s closing argument, she did not establish a position abowt
the Civil Action’s value. Conversely, during Gary’s closing, he specifically addressed the
Civil Action, reiterating that the parties agreed Gary would pay Sonja $25.000 from any
proceeds he recovers from the Civil Action. and Gary “should be on his own™ regarding
the rest of the Civil Action, which was consistent with the Assets and Liabilities Exhibit
and Gary 's testimony. (App. 43-44; Aug, 1 T'T at 100:15-101:11.)

After closing arguments, the circuit court gave its oral ruling, mcluding
addressing the Civil Action. To stari, the court noted how little evidence there was in the
record. stating “the only evidence that we have is the [D]emand [Lletter.” (App. 45; Aug.
1 TT at 130:9-10.) It also acknowledged certam costs that would be associated with the
Civil Action, such as 2 “big attorney Fee cut],] expenses and cost of collection.” (fd, Aug,
1 TT at 130:21-25.} The court further acknowledzed the uncertainty of the outcome and

“risk that [Garv] might not . . . recover anvihing]. | (App. 46; Aug. 1 TT at 131:1-2.)



Monetheless, the courl sua sponte assigned 53 50,000 az a value to the entirety of
the Civil Action, which included the $50.000 Retainer. (fd: Aug. 1 TT at 131:13-15)
The court determined its value on the rest of the Civil Action as *10% of the ask™ in the
Demand Letter. (fof: Avug. 1 TT at 131:13-15.) The court, in large part, based this
determination on the firm Gary retained for the Civil Action. stating. “I'm allowed to take
Judicial notice of the fact that they re m excellent law firm . . . and they typically don't
take junk litigation. So, you know, there’s some value there.” (App. 45: Aug. 1 TT at
1301:14-200) The court thereatier assigned Gary the Civil Action as & marital asset and
allocated to Gary the remaimng interest m the Crvl Action. (7 Aug. 1 TT at 131:15-
200}

After the court’s oral ruling. Gary's counsel sought clarification on the Civil
Action. The court further explained that the $50,000 Retainer was included because the
parties “put that money down” for the Civil Action, and the extra $300.000 £i gure was
added because “if evervbody that’s involved is a rational human being then the case must
be worth at least 10Me of the ask[.]” (App. 47; Aug. 1 TT at 141:8-14.)

The eourt then went on to explam a different valuation methoed it thought about
using. but ultimately rejected, which would have taken the demand and cut it in half
because Gary would be “happy [ | to get half that,” then sphtting the demand again “For
risks,” and then taking one-third off “which would get it down to 500.7 (App. 47-48.
Aug. 1 TT at 141:15-142:3.) With that as a reference. the court stated it believed its **350
calculation 14 the most conservative caleulation [1t] could feel reasomably logically
comfortable with for that business.” (App. 47, Aug. 1 TT 141:19-21.) The court then

expressly conceded, “we don’t have a lot to work with, but [the Civil Action i8] worth



something, and [ have to have some kind of logical basis for determining value.™ (/d,
Aug. | TT 141:21-24) When Gary's counsel again asked why the coun was including
the full Retainer mstead of half of the Retamer like the parties agreed, the court simply
responded that Gary does not “have to pay her the [3]25,000 on top . . . il vou guys
wanted to settle the case then I mean I wasn’t following any of your methodologies that
necessarily were pretrial negotintion stratégies. 5o ['m just figuring, 1 think the case s
worth [$])350.000.7 (App. 48-4% Aug. 1 TT at 142:15-143:6.)

Ultimately, the court issued its written Findings of Fact, which were based on the
speculative nature of the lawsuit’s outcome, Gary’s intelligence and shrewdness, and
representation by competent counsel. The relevant finding, Finding of Fact 98{dd), states:

Lines 57 — o6: Gary's businesses are either dishanded or imvolved in a
lawswit. As evidenced m Exhibits 22 - 24 & T8 Gary has engaged legal
counsel and made a demand regarding the monies he is owed. The value of
the lawswit and loans Gary put forth at trial are awarded to Gary in the
amount of $3 50,000, The Court finds that this amount includes the 550,000
retamer paid to Davenport Evans Law Office from martal fimds afer the
sale of their Okoboji real property and ten percent (10%0) of the demand
Garv has asserted he is owed. The Court’s rationale for this valuation was
stated on the record. Gary is reckless but also mtelligent and shrewd, and
represemed bv competent counsel. The retamner = essentially an investment
in a potenfial outcome and the demand 15 the best-case scenano for the
outcome 1n the business lawsuit. Based upon all of the evidence in the case
i valuation of Gary's cause of action against his former business partners of
the actual money he has invested in the case plus only 10% of his legal
demand is a very conservative and rational valuation for the Court to make
in this case,

{App. 2L ¥ 9&(dd). ) Gary explicitly objected to this finding. {See 8.R. 1449: Defendant’s
Objections to Plaintitt™s Findings of Fact and Conclusions of Law at 9.)

Ag aresult of the court’s decmsion, Gary was erroneously attnbuted $330,000 1n
marital assets that should not have been allocated to him, This created a snowball effect

which inequitabhy impacted the rest of the distnbutions in the court’s division of



property. The decision of the circuil court regarding the valuation of the Civil Action
should be reversed.
ARGUMENT

L The circuit conrt abused its discretion when it chose to classify the entivety of

the Clvil Action as marital property, place a value on the entivety of the Clivil
Action, and allecate the entivety of the Civil Action to Gary.,

The Civil Action is a separate, pending lawsuit that cannot be valued without
speculation and conjecture. The entirety of the Civil Action should not have been
icluded in the marital estate, should not have been assigned additional value, and that
additional value should not have baen wholly attributed to Gary, The record shows the
parties agreed that Sonja was to be paid 523000 or half of the Retainer amount paid for
the Civil Action. Neither party otherwise placed a value on the Civil Action or argued
that the entirety of the Civil Action should be meluded in the marital estate, valued n its
entirety, and distributed to Gary. When the circuit court decided to go beyond this
arrangement, it abused its discretion.

“South Dakota is an all property state, meaning all property . . . is subject to
equitable division. regardless of title or onigin.” Dhmdram v Sabers, 2022 8,1, 65,9 349,
981 N.W.2d 620, 637 (quoting Cisdoba v Kelley-Osdoba, 2018 5.1, 43,9 18, 913
N.W.2d 496, 502) accord SDCL § 25-4-44. A circuit court must therefore classify
property as marital or nonmarital before dividing i, /d. {(quoting Ahrendt v Chamberlain,
2018 5.D.31, 98910 N.W.2d 913, 918). In classifying property as marital or
nonmarital, a circunt court has “broad discretion.” I (quoting Alrendt, 2018 5.1 31, 9
10, 910 N.W.2d a1 918). Thus, “a circuit court's decision o determine whether property s

marital or non-marital [is reviewed] for an abuse of discretion.” Fleld v. Field, 2020 8.D.



51,9 18,949 N.W.2d 221, 225 (citing A nderson v, Anderson, 2015 8.D, 28, 1 8, 864
N.W.2d 10, 14

There is no “rigid fonmula™ or “fixed percentage™ a circuit court must follow
when dividing property. [l 9] 40, 281 NOW.2d a1 637 (gquoting Cseloba, 2018 5.1, 43,9
19, 913 N.W.2d at 502). However, factors a court must consider when classitving and
dividing property are:

{1} the duration of the marriage: (2) the value of the property owned by the

parties; (3) the ages of the parties: (4) the health of the parties; (5) the

competency of the parties to.eam a living; (&) the contribution of each panty

to the accumulation of the property; and (7) the income-producing capacity

of the parties” assels.
fd. (quoting dhrends, 2018 8.1, 31,9 10, 910 N.W.2d at 918).

Regarding spouses” lawsuits in property division, this Courd has held that
settlement proceeds recelved during a marriage from a spouse’s separate personal injury
lawsuit may be included in a marital estate. Compare e.g., Sohnson v. Jolwson, 2007
5.00. 56, 934, 734 N.W.2d 81, 810 {concluding the circuit court did not err in dividing
settlement proceeds from the parties” personal injury action); with Fink v. Fink, 296
NW.2d 916, 217-18 (5.1, 1980) (holding the circuit court’s findings were not clearly
erroneous and it did not abuse its discretion when it denied the wife a share of the
husband's personal injury settlement when the lawsuil arose prior to marriage and the
proceeds were received after the wife filed for divorce). However, when a spouse’s
separate lawsuil 18 stll pending when a divorce is granted. any recovery may be excluded
from the marital estate if there is insufTicient evidence to place a présent value on it

In Kappennarn v. Kappermann, for example. this Court attirmed the trial court’s

decision to ot consider the husband s pending Fawsuit in its distribution, 479 N W.2d

[EY)



520, 524-25 (5.0, 1992). In Kappenmann, the hushand and wife were m a car accident
together during their marriage. Id. at 321 At the time of their divorce. both had pending
persanal injury claims arising from the accident. [d Evidence was introduced durmg the
diverce proceedings that the wife had recerved a 510,000 settlement offer, but she had
rejected it. Jd. No evidence was introduced regarding the husband’s claim. See id

Ultimately, the trial court did not include the husband's pending claim in the
division of marital assets. fd at 324 It did. however. include the wife's claim based on
the actual setthement offer. but offset it wsing the husband’s retirement account, which the
court stated was equal in value. fdl The wite appealed. challenging among other things.
the court’s exclusion of the hushand’s personal injury ¢laim in the division of marial
assets, Om appeal, the K gppenmarm Court held that because the hushand’s personal
mjury elaim was seemingly “nominal.” there was generally no “disparity in the value of
the asszets” and the distribution was ultimately equitable. fd. at 525, Notably, the Court
concluded the wife:

[Flailed to meet her burden of proof and establish a value on [the hushand s |

personal injury claim . . . . To do so would have been relatively simple. It is

1ol the trial court’s responsibility to do this For her,
I

Indeed, as the Kappenmann Court affinmed, it is appropriate to exclude a pending
lawswit from a marital estate when there is nothing in the record regarding the value of
the lawsuit or the other party has failed to meet their burden of establishing the value of
that lawswit, If there is imsulTicient evidence o establish the value of a pending lawsuit,
not only could it be considered separate property from the marital estate, but it could also

not be excluded frony the marnital estate in its entirety. CF HWegner v, Wegner, 391



N.W.2d 690, 694 (5.D. 1986) (citing Fries v Fries, 288 NW.2d 77, 81 (N.D. 1980} (in
ruling on a motion to vacate a property seftlement agreement due to the husband s alleged
failure to disclose a pending lawsuit as a marital asset, the circutt court found the
hushand s pending lawsuit had no known value at the time at divorce, and any value
would be “speculative and conjectural.”). This Court’s ruling necessitates that there must
b equity in the property division of 4 marital estate,

Thas approach was simularly reflected in dhrendt v Chamberlain, 2018 813 31, ]
23, 910 N.W.2d at 921-22. In Ahrendt. the Court found no error when the cireuit court
concluded a Retiree Medical Allowance (“"RMA™) plan the husband s employver provided
him had no value to include in the marital estate. Jd The circuit conrt concluded there
was no present value because the RMA had no cash value, was not transferable, and 11
could not be accessed until the husband’s retirement. [d The count also noted the
Imsband’s emplover was strogaling financially, thus the plan had potential to be
terminated or modified at the emplover's discretion. [d This Court agreed with the circuit
court that “[blecause actual reimbursement of anvy specific amount was speculative . . .
the RMA had no present value to include in the marital estate.” fdf

Other courts have also ruled that pending lawsuits should be excluded from
martial estates. In Fries v. Fries, for example, the North Dakota Supreme Court affirmed
the exclusion of a lawsiit from the marital estate. 288 N.W.2d at 1. Relevantly, the
husband cross-appealed and sought & determination of whether the lower court erred
when it failed to consider the wife’s separate, pending lawsuil in equitably dividing the

marital property. fd. at 79. The North Dakota Supreme Court agreed with the trial court

12



that the wife's pending personal mjury claim was far too speculative to include ma
property division of a marital estate. T at B1. The court reasoned:

There is no mefhad by which a trial judge can place a monetary value on

such a claim without engaging in conjecture and speculation. We do not

know whether or not such claim may ever resull in any monetary

compensation to [the wife],
Fd (emphasis added), See alvo Kluck v, Kleck, 1997 N.D. 41, 9 28, 561 N.W.2d 263, 27
{citations omitted) (“Where receipt of future benefits s speculative, we have held the
potential benefits should not be valued as assets in the marital estate.”), Poaulson v
Pawlson, 2010 N.D. 100, 1 19, 783 N.W.2d 262, 271 {eiting 278 C.1.8, Divarce § 852
{2009)) (“In order 1o be considered a property asset in the mariial estate, the property
must be a presemt property interest, rather than a mere expectancy.™).)

The Court of Appeals of Nebraska has also addressed a spouse s pending personal
mjury claim. During the marriage in Maitfhew v. Palmer, the wife initiated a medical
malpractice action for personal mjunes she sustamed from surgery. 589 N W, 2d 343, 348
{Neb. App. 1999). The malpractice action was pending when the parties were granted a
divorce, fd at 351, The trial court determined the malpractice action was the wife’s
separate property. fdl at 348, On appeal. the hushand argued the action was marital
property, citing various reasons why the wife’s injuries affected the marriage and
diminished the mantal estate, /4. In conducting itz analvsis, the appellate court noted,
“li]here is no definitive evidence on the status of the malpractice action or the elements
of damage” related to it. /d, Thus. the court concludad the wife had met her burden in
showing the injurics in the malpractice action were personal to the wife and “not

mcludable in the marital estate.” /o,

13



Kecping with this same logic, this Court has also determined that speculative
“comtingent liabilities™ may not be considered as part of the marital estate when dividing
property. See Hansen v. Hansen, 302 N.W.2d 801, 802 (5.1 1981) (“Speculative
contingent liabilities should not be considered m apportioning the parties’ assets for
purposes of a property division.”™): Larson v. Larson, 2007 3.D. 47,9 15, 733 N.W.2d
272, 276 (husband’s personal guaranteed loan was o contingent lability and was properly
disregarded for purposes of computing the husband’s assets), Goeden v. Goeden, 2024
S0 51,99 39-40. 11 N.W . 3d 768, TRO-E] (concluding the circuit court did not err in
denying husband eredit For his anticipated realtor and closing costs related to hus sale of
his home “because of the lack of evidence of an intention 10 sell and the uncertainties of
what costs would exist in the future if and when [the husband] did sell.”™). The same logic
should therefore apply to speculative assets, as exist in this case.

Hera, in accordance with the logic of this Court’s case law and other appellate
courts who have had the opportunity to address similar issues, the Civil Action should not
have been included i the marital estate (outside of the agreed-upon 525,000 Retainer
payment to Sonja), it should not have been valued beyond the partics” agreement, and il
should not have been allocated to Gary as a marital asset

Indeed, the Civil Action is still pending. There is no definitive evidence in the
record that could have appropriately established a present value on the lawsuit beyond the
parties” agreement. Neither party placed a specific value on the Civil Action in the Assets
and Liabilities Exhibit beyond repavment for the Retainer. Bevond this, Gary exphcitly
testified the parties agreed he would retain all interest in the Civil Action and that mterest

was 1o be treated as separate, non-marital property,
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Sonja’s inaction also supports this result. Sonja did not dispute the existence of
the agresment or even clarify her position on it. She likewise did not dispute Gary’s
understanding of the agreement and did not question Gary further about his
wnderstanding of the agreement. In short, Sonja has not presented any evidence and has
not argued that she has “contributed i any way to the acquisition or maintenance of this
assel [bevond the agreed-upon 523,000], Nor has she argued or established that she is in
financial need of this asset.™ Fvens v. Evens, 2020 5D, 62, 34, 951 N.W.2d 268. 280.
As auch, Sonja has failed to meet her burden in establishing the Civil Action as a marmal
asset and anvthung bevond the parties™ agreement should have been excluded from the
marital estate,

The court’s allocation ultimately led to an inequitable result. Alone, it is
megquitable to be assigned an asset that does not actually have a present value. Further,
because the entirety of the Civil Action was incleded as a marital asset to Gary, the court
allocated other assets to Sonja to try to reach an equitable division of property. However,
because Gary should not have been allocated the full value of the Civil Action, these
ndditional assets should not have been distributed to Sonja to make up For the same.
Indeed, Sonja received additional, inequitable assets because of the count’s melusion of
the entirety of the Civil Action.

The cireuit court stepped outside the bounds of its discretion when it included the
entirety ol the Civil Action as a martial asset. It s not the trial conrt's responsibility to
place a value on property when the parties have inténtionally omitted that same property

from the estate, and particularly — as m this case — the record does not support domng
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50, This Court should determineg the circuit court abused its discretion i including the
Civil Action in the marital estate and remand the case for reconsideration the same.

Il. The circuit court clearly erred when it valued the Civil Action at 3350,(01),

In conjunction with the circuit court abusimg its discretion in including the entirety
of the Civil Action in the marital estate, s factual finding that the Crvil Action 15 valued
at 350,004 15 clearly emmoneous in itself. This is particularly problematic because the
otremt court s erronecus valuation impacted how the court ¢lassified and distributed the
remaining martial property.

In South Dakota, the valuation of assets m divorce cases 15 pnmarily the
responsibility of a cirouit court as the trier of fact, but this Court will step in “when the
valuation 18 clearly erroneous.” Chmbam, 2022 5.D. 65,9 63, 981 N.W.2d at 642,
Orverturning a crrcuit court™s finding of Tact is warranted when “a complete review of the
evidence leaves [this| Court with a definite and firm conviction that a mistake has been
made,” Id (alteration in original) (quoting Giesen v Gieren, 2018 8., 36, 9 26, 911
N.W.2d 750, 757). Indeed, although the circuit court’s valuation of assets “does not have
to be exact[, | it “must fall within a reasonable range of figures, based on the evidence
presented af trial.” Id {cleaned up} {quoting Confi v. Conti, 2021 5.1, 62, Y 26, 967
N.W.2d 10, 17 Further. absent special circumstances, “the date of valuation of the
marita] estate is gencrally the date of the granting of divorce.™ Cowti, 2021 5,10 62, % 26,
967 N.W.2d a1 17 (quoting Pieper v. Preper, 2013 8.1, 98, 41, 841 N.W.2d 781, 789).

The circuit court should support their valuations from the record and make
rational decisions therefrom. Fg Cedoba, 2018 8.1 43 9] 15, 913 N W.2d ar 501-02
{concluding that based on the record, the circuit court’s valuation of the marital home at

nel value mstead of market value was not clearly erroneous). Even i cased where
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evidence to support & valuation 15 one-sided, a circuit court must still rely on the evidence
that exists in the record. See Evens. 2020 5.1, 62, 1 39, 951 N.W.2d at 281 {agreeing
with the circuil court’s acceptance of the husband s expert valuation when the wife did
not provide any counterevidence ). When a court fails to support its valuation from
evidence in the record. its valuation is clear error. See e.g., Conti, 2021 3.D. 62, 9§ 23-27.
967 N.W.2d at 16-17 (holdmg a circuit court™s valuation of the marital residence was
clearly erroneous because evidentiary testimony and the exhabit specifically referenced
by the court were contrary 1o its valuation), Johnson, 2007 8.1 56,99 37-39, 734
N.W.2d at B10-11 (concluding the circmt court clearly erred when it valued property
using ditferem valuation dates for "no apparent reason™).

Under the same cases discussed in the aforementioned section of this brief, the
eirewit court’™s valuation of the Civil Action was clearly emoneous. A pending lawsuit
cannot be valued without definitive evidence, and even then, the valuation may be
suspeet. But the court’s valuation here was not based on definitive evidence; rather, it
was solely based on speculative and conjectural figures. The parties submitted the Assets
and Liahilities Exhibit which showed that neither side belicved the entirety of the Civil
Action had a present value. Moreover. neither party asked the circuit court to value the
entirety of the Civil Action. The parties simply agreed that if Gary obtains procesds from
the Civil Action, he will reimburse Sonja 525 000 for the Retainer that was paid from
marital finds. As further evidence of this agreement, Gary testified that the parties also
agreed he would retain all interest in the lawsuit, besides the 523,000 of the Retainer

which would be paid to Sonja. Sonja did not dispute this through her own evidence. her
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owm testimony, her cross-examination of Gary, or in her closmg argument. Indeed, both
parties agreed on the Civil Action”s valuation and the record reflects this.

Monetheless, the circuit court sua sponte determined it was going to value the
Civil Action at 5350000, The circuit court’s valuation, however, was wholly
unsuppornted from the record. Stated another way, its ten percent figure was not “within a
reasonable range of figures, based on the evideénce presented at trial.” Dwpiam, 2022 5.1
65,963, 981 N.W.2d at 642. Newther party suggested the demand as a starting poant tor
the valuation, because neither party placed a value on the Civil Action. Simply put, a
demand s simply a reguest with no guarantee it will even be responded to. let alone paud.
Indeed. a litigation demand. withowt more, should not be used as a reasonable basis for
determining the value of an overall litigation to be included in a martial estate.

Yet, that 15 precisely what the circuit court did in this case. While the circuit court
considered various factors (i.e., Gary's law firm, his imtelligence, ete) to reach its
valuation, these factors should not be used in determining the value of a substantial asset
and'or liahility. Indeed, retaining a certain law firm, for example, does nod mean a case
will produce a certain resull, Accerd Rule 7. 1(c) South Dakofa Rules of Professional
Responsibility, SDCL § 16-18-A. As the cowrt even acknowledged i its oral findings,
Giary could potentially recover nothing from the Civil Action, which is precisely why a
pending lawswt cannot have an articulable value until it is resolved.

The inclusion of the full Retainer amount in the valuation was also erroneous. The
record supported the agreement for Gary to pay Sonja 523,000 from any proceeds he
recoverad from the Civil Action. Gary's counsel reiterated this when seeking claritication

on thie circuil court’s muling, and the Court acknowledzed it Yet, the court still decided to

18



melude the full Retaner in its valoation because that was what was “put down.” (App.
47 Aug. | TT at 141:8-14.) Wihe Court considered the full Retainer to be magital
property, and the parties agreed to essentially split the retainer, then there was no rational
basis for the Court to stray from the parties” agreement and allocate the full Retainer 1o
Garv.

In sum, the circuit court’s valuation of the Civil Action was clearly erroneous
because it was based on speculation and conjecture. The Civil Action is still pending and
cannot reasonably have a value placed on it The ten percent figure the circuit coun
applied was not based on evidence in the record. The inclusion of the full retamer was
also unsupported from the record. Gary thus asks this Court to reverse and remand the
cireuit court’s factual findings and instruct the court to exclude the Civil Action from the
marital estate or issue a valuation that is supported from the record.

CONCLUSION

The circuit court abused its discretion when it decided, sua spente, 1o value and
classify the entirety of the Civil Action contrary 1o what was presented in the record. In
addition to the court abusmg its discrefion, s valustion of the Civil Action itself was
clearly erroncous. When this 3330000 “asset™ was assigned to Gary in the property
division, it inequitably impacted the remainder of the division. This Court should reverse
the circuil court's Findings of Fact and Conclusions of Law and remand the case “for the
entry of valuation findings and a reconsideration of an equitable division of the property.”
Huffaker v, Huffaker, 2012 5.1, 81,9 13, £23 N.W. 2d 787, 791 {quoting Farfee v

Farlee, 2012 5.D. 21, § 10, 812 N.W.2d 501, 504).
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF LINCOLN 3 SECOND JUDICIAL CIRCUTT
J
SONJA R. KING 3
b
Plaintiff, 3 41DIV. 23-90
]
v, )
) JUDGMENT & DECREE
OARY A. KING 3 OF DIVORCE
]
Defendant, )
]

This action came before the Conrt, the Honorable Douglas Hoffman, Circuit Judge
presiding, on Jaly 30 ~ August 1, 2024, at the Lincoln County Courthowse, Canton, South
Dakote. “The Maintifl, Sonia R. King, being personally present and represented by Rachel
Preheim, Lockwood & Zahrbook Kool Law, and the Defendant, Gary A King, being personally
preaent and represented by Thomas Frankman, Davenport & Evans Law;

It sabisfactorily appearing to the Court thatl the Plamfifl and Defendant were duly and
legally married on the 10th day of May, 2004 in the Country of Jamaica and both parties are
bona fide residents of the State of South Daleota, For all times relevant hereto; and

It further satisfactorily appeanng to the Court that the Judgment herein rendered should
be in all things entered, Defendant having been served with a trus and correct copy of the
Summons and Complaint of the Plaintiff, and more than 60 days having elapsed since service
thereof, and the Court having jurisdiction of the parties and subject matter, and the making and
entering of written Findings of Fact and Conclusions of Luw being execuled by the Cout on the

18™ day of Seplember, 2024, it is hereby,
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ORDERED, ADJUDGED AND DECREED that the bonds of matrimeny heretofore
existing between Plaintiff and Defendant be and the same are forever dissolved, and the Plaintiff
iz horeby pranted an absolute Decree of Divoroe on the gronnds of aduliery and extrome cruelty
pursiant to SDCL 25-4-2(1) and SDCL 25-4-2(2), and the parlics hereto are restored to the
rights, stafus and conditions of single persons; and it iz further

ORDERED, ADJUDGED AND DECREED that the written Findings of Fact and
Conclusions of Law executed by the Cout on the 18™ day of Sepiember, 2024 are by this
reference made o part hereof and incorporated in this Decree of Divorce; and it is further

ORDERED, ADIUDGED AND DECREED that Pursuant to SDCL 25-4A-5, if the court
fitnds that any party has willlully violated or willfully feiled to comply with any provisions of the
custody or visitation decree, the court shall impose appropriste spnctions to punish the offender
or fo compel the offender to comply with the terms of the custody or visitation decres.

The court may enter &n order clarifying the rights and rezponsibil itiez of the parents and
the eourt's order, The court may order one or more of the following sanctions:

a  To require the offender to provida the other party with make up time with the child

aqual to the time missed with the child, due to the offender's noncompliance;

b. Torequire the offender to pay, to the other party, courl costs and reasonable

altornzey's fees incurred as a resull of the noncomp liance;

¢. To require the offender to pay a civil penalty of not more than the sum of one

thoneand dollars;

d. To require the offender to participata satisfactorily in counseling or parent education

olisses;
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2. Torequire the offender to post hond ar ather security with the court conditional upon
future compliance with the terms of the custody or visitation decree or any ancillary
cowrt order,

f. Toimpose a juil seoténce on the offendsr of not more than three days; or

g. Inthe event of an agegravated violation or multiple violations, the cowt may modify
the existing visitalion or custody situation, or both of any minor child.

The provisions of this section do not prohibit the court from imposing any other sanction

appropriste 1o tha facts and cireumetances of the cage

A0S 9:31:4% AN BY COURT:

&7

Hon. Dougles Hof

e SeTe—————

Circuit Court Judgs
Allesl;

Haker, Tarasa
ClerkiDaputy
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STATE OF SOUTH DAKOTA } N CIRCUIT COURT

COUMTY OF LINCOLM 3 SECONMND JUDICIAL CIRCUIT
)
SOMIA R KIMNG )
)
Plaintift, h) 41001, 23-940
)
v, }
)  MNOTICE OF ENTRY OF JUDGMENT &
GARY A, KING j) DECREE OF DIYVORCE
)
Defendant. )
3

TO: GARY A, KING AND HIS ATTORNEY, THOMAS M. FRANKMAN:
PLEASE TAKE NOTICE that the Judgment & Decree of Divorce was executed by the

Court on October 10, 2024 in the above-entitled matter, and a true and correct copy of said

Tudgment & Decree of Divorce ig attached heceto and served herewith.

Dated this 16™ duy of Celober, 2024, ul Sioux Falls, South Dekota.

&’ Rachel Preheim
Eache| Preheim

Lockwood & Zahrboek Kool Law Office
121 8. Franklin Ave. Suite |

Sioux Falle 80 57103

605-331-3643

Attomney for Plaintiff

Appellant Appx. 004
Filed: 11/6/2024 10:25 AM C5T Lincoln County, South Dakota 41DIV23-000030



CERTIFICATE OF SERVICE

The undersigned herehy certifies that on the 16™ day of October, 2024, she filed a true
and carrect copy of NOTICE OF ENTRY OF JUDGMENT & DECREE OF DIVORCE via
electronic filing with the Clerk of Courts using the Odyssey File and Service System which
transmits notice of said electronie filing divectly to counsel of record, intending said service upon
counsel ag indicated and addressed below:

Thomas 3. Frankman

Davenport Evans Hurwitz and Smith
206 W 14" Strest

Sioux Falls, S0 57101

Dated this 16" day of October, 2024, at Sioux Falls, South Dakota,

i Mﬂ Eﬂhflfﬂ

Rachel Preheim

Lockwooad & Zahrbock Kool Law Office
121 8. Franklin Ave. Suite |

Sioux Falls 8D 571403

B05-331-3643

Attorey for Plaintiff
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STATE OF 80UTH DAKOTA | N CIRCUTT COURT
g4:
COUNTY OF LINCOLN 1 SECOND JUDICIAL CIRCULT
o )
SOMNIA B KING E:
Plaintiff, 1 410V, 23-50
)
v. )
}  FINDINGS OF FACT AND
GARY A, EITNG } CONCLUSIONS OF LAW
)
Defendant. )
)

This action came before the Court, the Honorable Douglas Hoffman, Circuit Judge

presiding, on July 30 — Aupueat 1, 2024, st the Lincoln County Courtheuse, Canton, South

Dakota. The Plaintiff, Sonja R, King, being personally present and represented by Rachel

Preheim, Lockwood & Fehrbock Kool Law, and the Defendant, Gary A. King, being personally

peesent and represented by Thomas Frankman, Davenpert & Evans Law; the Court having leard

tegtimony and evidence presented by both parties; the Court having congidered all of the records

on file herein; and this Court having jurisdiction over this matter, and for good cause appearing,

the Court makes the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT:

1. Pleintiff, hereinafter referred to a3 “Sonja,” wes bom on the 23" day of November,

1978,

2, Sonja cwrently resides at 8504 5. Quiet Oak Circle; Siow Falls, 5D 57108,

1. Defendant, hereinafter referred to as “Gary,” was bom on the 22* day of Movember,

1974.
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4, Asofthe date of trial Gary was residing ot an AicBnB located at 891 14 Btreet, Unit
2714; Denver, CO 80202,

5, The parties were married on the 10% day of May, 2004 in the Country of Jamsica.

6. Two children wers bom of the mardage, namely, Hudson Alexander King, boen on
the 12th day of June, 2009; and Landon Bradley King, bomn on the 5tk day of
Jannary, 2012.

7. Sonja filed for divorce on the 30™ day of May, 2023 in Lincoln County, South Dakota
on the grounds of extreme croelty, willful desertion, and adulbtery,

B. Sonja sought primary legal and physical custody of the minor children; child support;
equitable division of mariial property; alimony; and attorney fees. See Verified
Compluint filed May 30, 2023.

9, Crary was served via a civil process server, Carla Baker, on the 15 day of June, 2023
Specifically, Gary was served with the Notice of Appearsnce; Summons; Verified
Complaint; Flaintiff*s [nterrogatories & Request for Production of Docurnents to
Diefendant (First Bet); and South Dakota Parenting Guidelines. See Affidavit of
Service filed June 16, 2023,

10, Gary filed en Answer to Verified Complaint on the 6® day of September, 2023, See
Answer to Verified Complaint filed September 6, 2023,

[1. Sonja has & journalism major from the University of Nebraska — Lincoln. After
recetving her depres, Sonja worked In North Carolina as an administrative asaistant at
the YMCA. Sonja relocated to Siows Falls after 9/11 to be nenr family and began
working at Wells Fargo, fivst as a temporary job before moving into 2 mortpage
banker role, Sonja went on to start & privats mortgage group, which wes disbanded in
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2013 when Sonja's primery role became being a mother to the parties’ minor children
and wife.

12. At other times during the pendency of the parties' marringe, Sonja did work part-time
as a fitness instructor and at Lululemon in Sioux Falls, South Dakota,

13. During the pendency of the divorce, Sonja worked various jobs to make ends meet,
including substitute teaching; cleaning houses; Nipping real sstate; and working at
Bagel Boy,

14. Sonja is currently employed et KN Construction, Inc, in Harrisburg, South Dakota
with her work hours typlcally being from 8 AM until 5 PM IMonday — Friday with the
occasionsl weekends. SBonja eams a salary of 365,000 per year at KN Construction,
Ine, See Exhubit 64.

15. Sonia provides health insurance for herself and the minor children through her
employment. See Exhibit 65.

16, Gary attended the University of Sioux Falls before moving to Omaha, Nebraska to
obtain & Master's Degree from Creighton University. After graduation, Gary worked
for Mutual of Omaha as a senlor undarwriter.

17.1In 2011, Gary launched Cypress Risk Managament.

18. Gary has been involved in various business ventures throughout the parties’ mardage,

19, Gary has a pending lawsuit against his former business partners in which Gary is
represented by competent counsel and wherein he claims in a legal pleading drafled
by counsel and filed with the Cirouit Court under SDCL 15-6-11 that he is owed
$1,369,871.96 by said defendant business periners under promisscry notes with
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interest accrulng. Gary has saserted in legal correspondancs that he is owed at least
$1,646,129.648 due for loans, advances, and expenditures. See Exhibits 22 & 23,

20, Gary's lawsnil against his former pariners was filed in Lincoln County, South Dakota
in August 2023. See Exhibit 24,

21. Gary’s lawsuit against his former busingss partners was introduced into evidence
when Gary was questioned by his attorney regarding the lawsuit and the demand
Ietter put forth in Bxhibit 22.

22, Gary is under federal indictment for sixteen (16) counts of various charges,
specifically: wire fraud; money laundering; bank frand; and mail frand stemming
from a Grand Jury indietment filed on February 29, 2024 in the United States District
Court of South Dakota Western Division. See Bxhibit 27. -

23. As a result of Gary's actions within Cypreas Risk Management LLC, Gary's South
Dakota Resident Insurance Producer License was revoked. The South Dakola
Business Entity License of Cypreas Risk Management LLC was also revoled by the
Bauth Dakotz Department of Labor and Regulation Diviston of Insurance. Soe Exhibil
26.

24. Findings of Fact and Conclusions of Lew regarding Gary and Cypress Risk
Menagement LLC were entered by the South Dakota Department of Labor and
Beguletion Division of Insurance wm: signed on the 8% day of March, 2023 with the
proposed decision ineluding revocation of Gary®s insurance producer licenss; Cypress
Risk Management LLC should be revoked; and that Gary and Cypress Risk
Management LLC should be permanently enjoined from transacting insurance
busincss in South Dakota, See Exhibit 26,
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25, Student Assurance Services, Inc. initiated 2 civil suit against Cypress Risk
Management, LLC and Gary. See Exhibit 25, Student Assurance Services, Inc.
received a Default Judgment in the amount of $708,076.08. See Exhibit 26,

26. The Student Assursmee Services, Tne. Judpment has a lien against two réal properties
owned by the parties; specifically, 8504 8. Quiet Oule Cirele; Sjoux Falls, 8D 57108
and 38148 297% Street; Lot 14; Lake Andes, SD.

27. Gary is currently unemployved but is seeking employment.

28, Gary’s Social Sccurity Statement shows that his income in 2022 was $252,000. See
Exhibit 73.

29. Gary can eamn an income of at least what Sonja is making as he is educated and well
spoken.

30, Sonja was awarded primary physical custody of the minor children during the
pendency of this matter. See Ovder from Hearing on Movember 8, 2023,

31. In the fall of 2023, the minor children began therapy with Larry L Dancler, M5,
QMHP a1 Stronghold Counseling Sarvices, Ine.

32. Initially, the minor children were engaged in seasions on a bi-weekly basis, but this
has since evolved into appointments on a monthly basis,

33. Qary was involved in three (3) of the sessions,

34. Mr, Dancler testified thut the minor children do not have an irterest in spending time
with Qary. Mr. Daneler deseribed the relationship between the minor children and

their father as sterile.
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35, Mr, Dancler had not experienced such apathy on the part of teenage children and lack
of forward movement to repair the father-son relationship in his forty (40) years of
practice.

36, Mr. Dancler does not recommend forcing the minor children to spend time with their
father as the same wouold be detrimental to their wellbeing and further damage the
parent/child relationship and undermine any remaining hope of eventually healing the
parent/child relationship.

37, The minor children have witnagsed law enforcement come to the marital home
looking for Gaty.

38, The minor children are aware that their father has been on the nows regarding his
legal matters imvolving Cypress Risk Management LLC.

39. The minor children are aware of Gary's legal charges and have experienced
embarrassment and shame as a result.

40. The elder son is the individual who discovered disturbing photos on his iPad in
relation to hiz dad's actions, including but not limited to his affairs.

41. Gary’s messages to the boys are ineppropeiate whea blaming their mother and
discussing the legal proceedings. See Exhibit 32,

42, Sonja has not affected the therapeutio relationship between the minor children and
Mr. Dancler. Sonjr is not to bleme for the boys indifference towards their father as
the boys have grown up in 2 one parent environment given Gary’s consistent absence
from the home.

43, Sonja is not molding Mr. Dancler's opinions, nor does Mr, Daticler believe that
parental cosching hind oceurred, Rather, the children’s reactions to their father al this
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time are consistent and & natural responss to his reprehensible conduet toward
themselves, their mather, and the low.

44, When pressed on cross-examination, Mr. Dancler made clear that there was a lack of
movernent when Gary was involved and forcing imvolvement would bes damaging to
the minor children. Gary needs to take sceountability for his actions and apologize
and seek forgiveness to resuseltate his relationship with his sons.

45, The mincr children are of an age to speak regarding their prefercnces for custody.
The minor children do not want to spend time with their father eurrently and need
tima to process their trauma fram him, s well as for Gary to take accountability for
his sctions.

46. Mr, Dancler is known to the Court through his professional testimony in many prior
complex custody cases over many years to be a competent and well-respected family
therapist, and his testimory in this case was rational, appeared to be predicated upon
reascnable professiona] judgment, and was deemed highly credible by this Court.

47. The minor children are intelligent and active young men who are doing well in their
current custodial arrangement and the evidence shows that they are not being unduly
influenced but are rather experiencing a normal reaction to batraye! by their father.

48. Sonja iz in counseling with Elli Larsen at Stronghold Counseling Services, Inc.

49, Ma. Larsen testified that Sonja's sessions commenced in October 2023,

50, Ms. Larsen testificd that Sonja bs working on overcoming psychological trauma from
Gary, which invelves domestis violence or intimate partner violence therapy, and
working through ker experiences of cosrcion/threats; emotional abuse; isclation;

blaming the partner; end manipulation of her children by Gary over several yeams.
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51, Bonia is making progress in therapy by empowering herself; leaming and galning an
tnderstanding of the financials that she was previovsly not privy to; and finding a
sirang support systesn.

52. Bonja is still navigating how o reapond (o Gary’s messages end the emotional abusa
sae hag endured. See Exhibits 83 & 84.

53. Ms. Larsen does not have concerns regarding Sonja's ability to parent or Sonja’s
ability to make sound legal decisions for the minor children.

54, Ms. Larsen is known to the Court through her professional testimony in may complex
family law cases to be competent and well respecied In her professional field and the
Court found her testimony to be credible in this case.

55, Gary engaped in an extra marital affair with Leah Bettin, although the twe did not
have sexual relations.

56. Ms. Bettin worked for Let It Fly during the time Gary had an ownership interest in
the same, which is how they met.

57. While Ma. Bettin stated that sexual intercourse did not ocour, Ms. Bettin and Gary
hed &n inappropriate relationship that negatively affected his marriage with Sonja. See
Exhihbi 57.

58. Gary speat lavishly on Ms. Bettin, including but not limited to travel, restaurants;
shopping; strip chub private room; gambling; aleohol and drugs.

59. Ms. Bettin kept a record of the money Gary spent on her that totaled over $100,000
from spproximately 2020 — 2021, See Exhibit 56,
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60. Exhibit 56 detsils that Ma. Bettin raveled with Gary to Scottsdale, AZ; Mew Yorl,
WY on two (2) oceasions; Deadwood, SI); and Las Veges, NV througheut their
relationship.

61. Exhibit 56 details that Gary paid for Ms. Bettin’s trip to Grenada; Qary provided Ma,
Hettin with epending money on a regular basis; and Gary provided Ms. Bettin with a
vehicle.

62, Exhibit. 57 evidences that Gary pave Mz, Bettin his credit card information and told
her to order anything she wanted. See Exhibit 57, pages 408 & 410.

63, Ms. Bettin testified that Gary drank to the level of intoxication and utilized illegal
substances.

64. Gary would regularly gamble,

65. Gary asked Ms. Bettin fo be his wife. See Exhibit 57, page 434.

6. Ma, Bettin is currently thirty (30) years old and corrently resides in Siowe Falls, South
Dakota, In essence, Gary was the paradigm of a “Sugar Daddy™ for Ms. Bettin,

67. Sonja was not aware of Ms. Bettin and Gery’s relationship nor the money spent by
Gary on and for Ma. Bettin,

68, Ms. Bettin's testimony was credible and the Court concluded that she testified
trothfizlly and essentially confessed the nature of her relationship with Gary to Sonja
from the witnoss stand.

69, Gary engaged in sexual relations with Tiffany Wilber while married to Sonja.

70. Ma. Wilker {a currently the owner of Deaf Services Unlimited in Des Moines, LA,

71. Ma. Wilber mei (ary in 2018 at McMally's [rish Pub in Siowst Falls, South Daketa.
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72. Gary held hims=!f out as going through a diverce from the onset of his relationship
with Mz Wilber.

73, Ms. Wiiber wes previously hired by Gary to do Interdor design work at two buginesses
that Gary had an ownership interest in within Deadwood, SD.

74, Ms. Wilber believes she was paid by Rushmore Gaming and received benefiis
inchuding health insurance,

75. Gary provided Ms. Wilber with & Porsche Cayenne to drive.

76. Sonja was not aware of Ms. Wilber's use of the vekicle.

77. Mis. Wilber assist=d Gary in looking for 2 residence in the Deadwood-Sturgis area as
she 35 also a real estate agent,

78. M=, Wilber assisted Gary in securing the residence located at 11962 Big Pincy Road;
Sturgis, 3D ("Big Piney”).

79. Ms. Wilber and her son sssisted in demolition work at Big Piney.

£0. Ms. Wilber spent time, incloding overnights with Gary, af Big Piney.

£1. Ms. Wilber traveled with Gary on numerous occasions, including but not limited o
Mew Yorlg Florida; Arizona; Califomis;, Wisconsin, Nevada, and lIsrael. See Exthibit
&0.

§2. Giary, or his business{es), would pay for the travel Mz, Wilber experienced during her
relationship with Gary.,

§3. Josh Miller testified that Ms, Wilber traveled with Gary and he was threatensd by
Gary not to tal] Sonja.

4. Gary was generous in giving gifts, including but not limited to jewelry and shoes,
Gary spent over 310,000 on gifta for Ms. Wilber.

10
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B5, Qary would get upset it Mz, Wilber paid for things.

86, Gary met Ms, Wilber's family, including her ckildren, and spent holidays with Ms.
Wilker and her children.

87. Gary held Ms. Wilber out as hiz wife in Deadwood, 5D.

BE. Oary engaged in correspondence with Ms, Wilber regarding the pending divoree,
including attempts to influence her testimony prior to depositions. See Exhibit 58.

89. Gary invited Ma, Wilber to Denver in May 2024, paying for a flight and Denver
Nuggets NBA tickets for her. See Exhibit 58.

90, Ms. Wilber did attempt to po to the marital residence end confiess the affair and
apalogize to Sonja but was threatened by Gary.

91. Ms. Wilber does not believe Gary was truthful with ber or his wife.

92, Mz Wilber explained that Gary was controlling and would threaten hes.

03 Mas. Wilber's tﬂurnnn;.r wes credible. It was evident 1o the Court from observing Ms.
Wilber's manner while testifying and her tone and statements that she was ashamed
of her conduet in having & relationship with Gary, The tenor of her testimony was that
ghe was essentially hoodwinked into believing that Gary was Jeaving his wific and that
Ms. Wilber and Gury were & couple with a futere together, and when she realized that
she had besn misiead, she was ashamed for her own foolishness as well as how her
conduct had contributed to harming Sonja snd the boys,

04. Each party set forth their respective position regarding the disinibution of property in
Exhibit 1.

95, The parties did engage in formal discovery requests under the Rules of Civil
Frogedure,
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%6, The perties were not sehjected to a Pre-Trial Order by the Court.

97, Bxhibit 1 details the assots and debts the Court considered in its determination of
equitable division of property.

98, Exhibit 1:

a. Line 7: The value of 8504 8. Quiet Oak Circle; Sioux Falls, SD 3T0108 was
stipulated to by the parties at $791,000. This real property is awarded to Sonja
subject to fts mortgage as deteiled in Exhibit 31,

b. Line 8: Dean Sternhagen testified regarding his price opinion and the listing
agreement he had with the pariies. See Exhibits 2 - 3. Mr. Sternhagen had
issues with Gary during the time the property was ordered to be sold as Gary
frustrated the process and threatened Dean. See Exhibit 4, Gary rented out the
propesty 2s an AirBnB during the pendency of this divoroe despite a Court
Order requiring him to refrain from such activity without the consent of Sonja.
See Exhibits 4; 74; and 90. Gary did not share any profits from the AirBnB
rental with Sonja nor utilize the profits towards marltal debt. Gary is ewarded
the real property at & value of $479,000 subject to its mortgage as detailed in
Exhibit 30.

' e, Line 9: Big Piney is currently listed for sale &t a price of $1,649,000. See
Exhibit 5. The parties agree that the property shall remain for sale. Lany
Gehle, Chief Risk Officer at Firg: National Bank, testified that the property
wag supposed to be renovated and sold bu the same did net occur. Gary
would consistently inform the Benk that the bome was almos! ready to be put

on the market: however, the bank incurred additional costs i the farm of a
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construction loan to complete the renovations. The bank also had to bring the
property current in its cutstanding bills. Gary has engaged a bankoupiey
attorney 1o assist with the dealings of the Big Piney property. Exhibit 28
details the lean payoff amomnt, including the note balance for advances the
bank had to incur for the property to be in marketable condition, Exhibit 29
detnils the closing statement from the purchase of the property and evidences
the $500,000 deposit Oary paid towards the home, which comelates to Counts
11 and 13 of Gary's federal indictment (Exhibit 27). Upon the sele, any
proceeds shall be applied to the ountstanding loans with First Netional Bank,
Any remaining proceeds zhall be applied to the Cypress Risk Management
Diebt (Exhibits 35 — 36) and the Student Association Services Debt (Exhibit
25), Gary shall be solely responsible for any and all costs associated with the
Big Piney property and the Cypress Risk Management Debt (Exhibits 35 - 36)
and the Student Assaciation Services Debt (Exhibit 25) and shall indemmnify
end hold harmless Sonjs for the same,

d. Line 12: 2021 Audie $Q7 is awarded to Sonje at @ value of $60,931. See
Exhibit 6. Senja is responsible for the debt assoclated on Line 79. See Exhibit
7.

e. Line 13: Infiniti (335x is property used by the parties' minor child, Hudson.
See Exhihit 7.

f. Line I4: 2021 Porche Cayenne is primarily driven by Gary. Bryan
Launderville testified that Gary has not beea financially responsible regarding
thiz vehicle and Gary's mothes signed a personal gusrantee rogarding the
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vehicle to prevent the banl repossessing the same. See Exhibit 34. The Perche
is wwarded to Gary at 2 value of $63,249. See Exhibit 8. Gary is responsible
for the debt assoviated on Line 76, See Bxhibit 33,

g. Line 15: the 1973 Chevy Blazer was sold by Gary, without the knowledge or
consent of Sonje, et an anction in May 2024, Gary retained the funds he
received from the suction without the consent of Sonje or a Court Order. See
Exhibit 90.

h. Line 16: Gary sold the 1947 Jeep during the pendency of this action without
the knowledge or consent of SBonja and kept the funds,

i. Line 17: 1973 Ford Mustang is awarded to Gary at a value of $40,000. See
Exhibit 77,

j. Line 20: Wells Fargo checking (2670) is mwarded to Sonja. See Exhibit 9.

k. Lire21; Wells Fargo Savings (7592) iz awerded to Sonja. See Exhibit 10,

L. Lins 32 — 24: Omitted as non-dispited closad sccounts,

m. Line 25: Wells Fargo Savings (1231) is for the minor child and awarded to
Landon. See Exhibit 11,

n. Lime 26: Wells Fargo Checking (4132) is for the minor child and awarded to
Hudson. See Exhibit 12,

o. Line 27: Wells Fergo Savings (7604) is for the minor child and awarded te
Hudson. See Exhibit 13.

p. Lina 28: Wells Fargo Checking (9430) iz awarded to Gary, See Exhibit 14.

. Line 29: First Dakota Checking (0196) is awarded to Gary.
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r. Line 30; Farmer's &tate Bank Checking (7103) is awerded to Gary, See
Exhibit 15,

8. Line 31: Gery is swarded his PayPal account. See BExhibits 18 & 91.

t. Line 32; Sonja is awarded her Venmo sccowmnt, Sze Exhibit 16.

u. Line 33; Bonja is ewarded her PayPal socount, See Exhibit 17.

v. Ling 34 - 42: The Court does not pot a value on these lines,

w. Line 45: Edward Jones (1282) coptaing Lulzlemon Stock in the amount of
£13,740 that is awarded to Sonja st said value. The remainder of the account,
at & value of 6,037 is awarded to Gary. See Exhibits 19 — 20,

x. Line 46: BEdward Jones IRA (4227) is awarded 1o Sonja. See Exhibit 19,

y. Line 47: Edward Jones Roth IRA (4148) is awarded 1o Sonja. See Exhibit 19.

z. Lines 48 —4%: These Edward Jones Accounts are for the minor children,
Sonja is the proper person to manage thess accounts on behalf of the minor
children.

aa, Line 50: Swift Puels is awarded to Gary at the valus of £50,000 purseant to
Gary’s testimony that he paid $50,000 for fifty (50) shares when purchased
through his company, KV Holdings. Gary went on to testify that he purchesed
shares in 2021 or 2022 and the same are not publicly traded and that his intent
was to zell the shares to & major conglomerate after approximately ten (10)
years.

bb. Line 51: Cega Innovations is awarded to Gary at a value of $20,000. Pursaant
to Gary's testimony, the K-1 statement azsocisted with this line item that he

purchiased in 2018 has a value of $20,000,
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ce. Line 54: Sonjs is awarded her term life insarance policy with Relisbank. See
BExhibit 21.

dd. Lines 57 — 66: Gary's businesses are either disbanded or involved in & lawsuit,
As evidenced in Exhibits 22 — 24 & 78, Gary has engaged logal counsel and
made & demand regarding the monles be is owed. The vahe of the lewsuit and
loans Gary put forth at trial &re awarded to Gary in the amount of $§350,000.
The Court finds that this amount includes the 530,000 retainer paid to
Davenport Evans Law Offics from marital funds after the sale of their
Okeboji real property and ten percent (10%) of the demand Gary has asserted
he is owed. The Court's rationale for this valuation was stated on the record.
(lary ia reckless but also intelligent and shrewd, and represented by competent
counsel. The retainer s essentially an investment in & potential cutearne and
the demand is the best-case scenario for the outcoms in the business lavsnit,
Based upon all of the evidence in the case a valuation of Gary"s cause of
action against his former business partners of the actual money he has
invesied in the case plus only 10% ol his legal demand is a very conservative
and rational valuation for the Court to make in this cese.

ee. Line 75 - 79 have been addressed in previeus findings.

ff. Line 80: The Wellz Fargo Line of Credit (2127) is a marital debt that will be
split equally between the parties, See Exhibit 38.

gg. Line 81: Sonja is responaible for her Citl Credit Card (5243). See Exhibit 39,

hh. Line 82: Sonja iz responsible for her Target Credit Card (6519). See Exhibil
40.
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il. Line 83: Sonja's parents, Martin and Genola Hegge, have a promissory note
with Sonja. The Court will not valus the same in the division of property and
Sonja will be responsible for any amounis due and owing. See Exhibit 41,

Line 84; Gary is responsible for his Capital One Credit Card ((M:50), Sae
Exchibit 42,

=

kk. Line 85: Gary is responsible for his Capital One Credit Card (6918). See
Exhibit 43.

Il. Line 86; Gary is responsgible for his Capital One Credit Card (6028), Sae
Exhibit 44,

mm. Line 87: Gary is responsible for his Citl Credit Card (7874). See Exhibit
45,

nn. Line 88: Gary is responsible for his Diseover Card (3763). See Exhibit 46,

oe. Line 89: Qary Is responsible for his Student Loans.

pp. Line 90: Gary is responsible for the Student Assurance Services Jodgment in
it entirety and shall indemnify and hold Sonja harmless thereof. See Exhibit
25,

qq. Line 110: Bach of the partics shall be responsible [or claiming fifty percent
{50%) of the capital gain of the ssle of the Okoboji real property on his or her
respective taxes,

rr. Lire 113: Sonja was required to cash out $50,000 from the Edward Jones [RA
to pay & debe in reletion to the Okobaoii rea! property after Gary took insurence

money 1o pay an alternative debt in lisn of paying the contractor. See Exhibits
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54 = 53, Gary shell reimburse Sonja for fifty percent (507%%) of the tax
compequences in relation to the $50,000 [BA withdrawal.

su. Lines 114 —117: Gary shall be responsible for any and all tax lizbilities,
including preparation costs with Steler & Associales, in relation to his
businesses and shall indemnify and hold Sonja barmiess thereof. See Exhibits
48 = 51.

it. Line 120: Gary shall be responsible snd shall indemnify and hold Sonje
harmless for any costs, fees; attorney fees; fines; andfor restitution associated
with his charges in Nevada 23-CR-051703, S¢e Exhibit 61.

un, Line 121: Gary shall be responsible and shall indemnify and hold Sonja
harmless for any costs; fees; attomey fecs; fines; andfor restinution associated
with his federal charges 5:24-CR-50031, Sze Exhibit 27,

vv. Line 122: Gary shall be responsible and shall indemnify and hold Sonja
hermless for any costs; fees; attomey foes; fmes; andfor restitution associated
with the traffic ticket associated with Gary allowing an unknown female to
openate the Porche Cayenne. See Exhibit 86.

ww. Line 123: Gary shall be responsible for any attorney fees associated with
his retainment of Claire Gerry of Gerry Law Firm.

99, Gary engaged in activities that evidence a reckless digregard for the financial
wellbeing of himself and his family, incloding recldess spending, gambling and
WEmRATZINE.

100, Gary dissipated marital funds through his course of conduet and those dissipations
have heen established by the evidence in this case with reasonable certainty.

ia
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101,  Any additional Findings of Facl included in the Coneclusions of Law seclion are
incorporzted herein by this reference. To the extent any of the foregoing ere
improperly designated ga 8 Finding of Fact and inetead are a Conclusion of Law, they

asé hereby redesignated and incorposated herein as a Conclusion of Law.

CONCLUSIONS OF LAW:

1. This Court has jurisdiction over the parties and the subject matter of this case.

2. In custody disputes, the Court iz obligated 1o determine what is in the bast interest of
the child, SDCL 25-4-45.

3. The best interest of the children is determined by an analvsis of various factors,
including the following: (a) the primary caretaker of the children; (b) pa.ﬁntal fitness;
(c) stability; (d} the child’s preference; (e) harmful parental misconduct; (f) separation
of siblings; and (g) substantial change in circumatances. Fuerstenbarg v,
Fuerstenberg, 1999 8D 35, 591 N.E.2d 798 (1999).

4. Joint legal custody ks considered under SDCL 25-5-7.1, which states “In &ny custody
dispute between parents, the court may order joint legal custody so that both parents
retain full parental rights end responsibilities with respect to their child and so thet
bath perents must confer on, and participate in, major decisions affecting the welfare
of the child. In ordering joint legal custody, the colurt may consider the sxpressed
desires of tlie parenis and may grant (o one party the oltimate responsibility over
gpecific aspects of the child's welfare or may divide those aspects between the parties
based on the best interest of the child. Tf it appears to the court to be In the best

interest of the child, the court may order, or the parties may agree, how any such

19

812512024 B: South Dakota ¢fppmﬁh-gtﬂﬁ£ b
Flicd 4 /a72024 10.25 AM CaT | lcoln Conty. Bouth Dakota 210123000080



resporisibility shall be divided, Such areas of responsibility may include the child's
primary physical residence, childcare, education, extracurricular activities, medical
and dental care, religious instruction, the child's use of motor vehicles, and any other
responsibilitics which the court finds unique to a particular family or in the best
interest of the child, If the court awards joint legal castody, it may also order joint
physical custody in such proportions =5 are in the best interests of the child,
notwithstanding the objection of either parent.™

5, Some relevant factors when considering the parental fitness of each parent include the
following: (a) mental and physical health; (b) the ability to give the children love,
affection, guidance, and education and to impar the family’s religion or areed; (d)
commitment to prepare the children for responsible adulthood, as well as to insure
that the children experience a fulfilling childhood; {d) exemplary modeling o that the
children witness firsthand what it means to be a good parent, a loving spouse, and a
responsible citizen: (e) willingness to maturely encourage and provide frequent and
meaningful contact between the children and the other parent; end (1) capacity end
disposition to provide the children with peotection, food, clothing, medical care, and
ather basle needs. Price v. Price, 2000 8D &4, 611 W.W.2d 425 (2000).

. The Court must evaluate which parent is best able to provide a stable and consistent
home environment, considering the following: (a) the relationship and imeraction of
the child with the parenis, step-parents, siblings and extended families; (b) the child's
adjustment 1o home, school and community; (¢} the parent with whom the child has
formed a closer attachment, as attachment between parent and child is an important
developmental phenomens and breaking a healthy sttachment can cause detriment;

20

Appellant Appx. 025

Fhea A% A NS HIRSE T REly, Bou R EGta * PR 23050



and (d) continuity, because when a child has been in one custedial sstling for = long
time pursuant to court order or by sgreement, & court ought to be reluctant to make &
change if only a theorstical or slight advantage for the child might be gained. Price v
Price, 2000 8D 64, 611 N.W .2d 425 (2000).

7. The Court further considers the factor of primary carstaker, which requines the
consideration of which parent has been more responsible for the children primary to
the custodiel dispute and which parent has more time available to spend with the
child, Price v. Price, 2000 512 64, 611 N, W.24d 425 (2000).

8. [Ifthe child is of & snfficient age to form an intelligent preference, the Court may
consider said preference. SDCL 25-4-45, See alve, Price v. Price, 2000 8D &4, 611
N.W.2d 425 (2000).

9, Harmful perental misconduct is evaluated when a parent’s misconduct has a harmiful
effect on & child and is commitied in the presence of a child old enough to perceive
the misconduct. Price v. Price, 2000 8D 64, 511 N.W.2d 425 (2000).

10. A court must not separate siblings absent compelling circumstances, Price v Frics,
2000 5D 64, 611 N.W.2d 425 (2000).

11. It is in the best interest of the minor childien that Sonje shall bave primary physical
oustody of the minor children,

12. Gary shall have parenting time in accordance with the South Dakota Parenting
Ciuidelines; however, 1t i3 in the best interestz of the children that they not be foreed
to go with Gary for parenting tirne against their wishes.

13, It i in the best interest of the minor children that Senja shall have sole legal custody

of the minor children us she has prioritized being & mather first and Gary bas engaged
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in activities thet the children are aware of and the poor decisions made by Gary have
ncgatively affected the children and his relationship with them. The best predictor of
the fisture is the past and Gary cannot be trusted given the course of conduct he has
engaged in, a5 he has yet to take accountability for bis sctions and seek forgiveness
from and genuins reconciliation with his sons.

14, Child support is govemned by SDCL 25-7.

15. A parent’s duty to support his children is a paramount obligation of the parent. Kozt v.
Kost, 515 N.W.2d 209 (5D 1994).

16. Gary shall pay Scnja §1100 per month in child support pursuant to the Order entered
by the Court on Movember 8, 2003,

17, Thet ths child support caleulation takes into considesation the medical, dental, and
vision Insurance costs Sonje i3 paying pursuant to SDCL E“T‘Emiﬁ.

18, The child support abligation shall be due and payable the first of each month
thereafier until the children attain the age of eighteen (18}, or until the children attain
the age of nineteen (19) if sfill & full-time stodent in & secondary school, or until the
children are legally emaneipated in necordance with SDCL 25-7A.

19. Child support payments shell be made in regular payments to the Depurtment of
Social Services and mailed to the Child Support Payment Center, Suite 84, 700
Governots Drive, Plerre, South Dakota 37501, The parties agrea that the Department
of Socinl Services is authorized to entor an Order for Withholding Gary’s incoma,
through the Department of Social Services, Office of Child Support Enforeement, as
provided in SDCL 25-TA-23. ef. seq., without further action or proceeding.
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20, When a divores is granted, the courts may make an eguitable division of the property
belonging to efther or bath, whether the title to such property is in the name of the
husband or the wife. In making such division of the property, the court shall have
regard for equity and the circumstances of the parties. 8DCL 35-4-44.

21, The factors to be included for determining property division are: (1) duration of the
marriage; (2) value of property owned by the parties; (3) ages of the parties; (4)
health of the parties; (5) competency of the parties to ezrn & living; (6) contribution of
each party to the accumulation or dissapation of property; and (7) income-producing
capacity of the property owned by the padies, Bilfion v. Bilfion; 1996 SD 101, 553
N.W.2d 226 (1996).

22. The Court has the discretion to determine what is and what is not considered marital
v. nonmarital property. Billion v. Billion; 1996 812 101, 553 N.W.2d 226 (1996).

23. In divorece praceedings, the date of valuation of the marital sstate is the date of the
granting of the divorce absent a finding of special circomatances, Cowdd v. Conti, 2021
B 62, 967 N.W.2d 10; Pleper v. Plgper, 2013 SD 98, 841 N.W.2d T81; Duran v,

wram, 2003 8D 15, 657 W.W.2d 692,

24, Under Taylor v. Taplor, 2019 8D 27, 928 N.W.2d 458 porlies may present conflicting
evidence concerning the value of marital property and the Court i3 not required to
accept either party’s proposed valuation bot should congzider a veliation within the
rage of evidence presented.

25, Under Permockv. Pennock, 356 ™M.W.2d 913, the Court has the broad discretion in
dividing property and its decision will not be upset absent a clear abuse of discretion.
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The Court in Pemnock divided the marital estate seventy percant (70%) to one spouse
and the remaining thirty percent (30%) to the other spouse.

26. In Ahrendy v. Chamberlain, 2018 8D 31, the Supreme Court discussed that
inappropriste spending habits during the marriage mey be weighed in a divorce
property diviston as a consideration of the Coust.

27. A trial court’s division of property is not bound by any mathematical formula, Erdres
w. Emdres, 532 N.W.2d 65, 71 (citing Korzan v. Korzan, 488 N.W 2d 689, 693 (3.D.
1992): additional citations omitted).

28. The parties were married on the 10" day of May, 2004,

29. The marite! estate was valued at the date of divorce as set forth in Exhibit 1 and
attached bereto,

30. Sonja and Qary are of sufficient age and health 1w be emplayed.

31, Bonja is compelent to earn a sultable living. Gary has tremendous earning capacity
socording to his own testimony and history of eamings.

32. The Court’s line-by-line valustion s set forth in Exhibit 1 takes into consideration
the contribution of each party to the masriage. Sonja supported the family finanecially
in the carly yeers of the marmiage and has confinued Lo contribute to the marital estate
despite prioritizing her role as a mother and wite. Gary has been the primary firancial
contributor until approximately 2018 when he began engaging in a course of conduct
that hes resulted in & dissipation of marital asssls.

33, The Cout has the autharity to consider the dissipation of marital assets by Gary in
making an equitable division of assets and debis.
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34, Gary's course of conduet in his drinldng, gambling, adulterous behaviors, exorbilant
spending, alleged criminal activity, and business dealings evidence n reckless
disregard for the financial wellbeing of his family.

35, Given the equitable distibution of the assets and debis as set forth in Exhibit 1,
neither party owes the other a property equalization payment,

36. Under South Diakota Codified Law § 25-2-11, during a marriage, spouses are jointly
responsible for the necessaries of life, such as food and clothing, purchased by either
spouse while they are living together a3 a family.

37. Alimony is suthorized under South Dakot Codified Lew § 25-4-41.

3E. The Court has broad discretion in swarding alimony. The Court considars certain
factors in ¢etermining the amount of alimony appropriate, The factors were decided
in the South Dakota Supreme Court case, Booth v, Booth, 354 MJW.2d 924 (SD 1784)
and melude; (1) the length of the marriage; (2) the parties’ respective saming
capacities; (3) the parties respective financial condition; (4) the partics respective age,
health, and physical condition; and {5) the parties sociel standing in life. The Supreme
Court of South Dakota added a sixth factor, fanlt, to consider in awarding alimony in
the case Strickland v, Strickland, 470 M. W 2d 832 (5D 1991},

39. Spousal support is not 1I;lil':ud=d.t¢ equalize the income of the partics.

40, Spousal support is not awarded Lo eilher party in this matter,

41, Gary is st fault for the divorce.

42. Sonja shall be granted a Decree of Divares from Gary upon the grounds of adultery

and extreme crualty pursuant to SDCL 25-4-2(1) and SDCL 25-4-2(2). Plaintiffs
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Counsel is directed to prepare the appropriate Judgment and Decree of Divoroe for
the Court's signature end filing.
43, Senja may file a Motion for Attomey Fees post-trial, and the same will be considered

under the established rules governing the same.
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that we will present that, quite frankly, the defendant can
be honest about very littla. He also has relocated himself
during the pendency of this matter and the pendency of his
federal criminal charges from the atate of South Dakota to
Colorado.

5o, we certainly do not believe that he is in a positiom
lagally or physically to be that invelved in the boys* lives.
There's aleso, of course, the concern that if he were to go to
federal prison based on the charges, that joint legal custody
would be a factual impogeibility under the law.

THE COURT: What do you think the grounds should be for
the divorce?

MS. PEREHEIM: Adultery,

THE COURT: Ah, and are you asking for any alimony?

MZ. PREEHEIM: Wa would love to. We certainly think that
there's money that has been hidden, but we don't believe that
we have Lhe ability or that Ehe assets and debbts will show
that there is an ability te pay or that it would be paid.

THE CQURT: Okay. Well, Mr. Frankman, I'm sure you have
a little different interpretation of what we'ra going to hear
about .

ME. FRANKMAN: I sure do.

THE COURT: Okay. Well, tell me what your perspective
im,

ME., FEANFEMAN: I think we need to, instead of the
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iggues, I think we need to inform the court of what we have
agreead to,

THE COURT: I think that sounds like a good place to
atarc.

ME. FRANFMAN: And it's not a matter of they'd love to
have alimony. They agreed to, agreed to waive alimony. They
agreed that sach party would maintain their own health
insurance. They agreed that each party would retain all
Interest in any and all life insurance policies. They agreed
that Sonja would maintain health insurance for the children.
They agreed that Gary would pay child support in the sum of
51100 per month.

MS. FREEEIM: No, Your Honor, that is not an agreed
upon term coming inteo trial.

MR. FRANFMAN: wWell, 1t’s right in your letter of July
11k,

M&. PREHEIM: That wags settlemant negotiations; as soon
ag we sntered in a trial, that no longer became ocur poslition,
and we have our child support caleculacion in our axhibits,

MR. FRANKMAN: Which I've never seen, and I've never
baen told until boday at 5:17 that this ig po longer an
agreament.

THE COURT: Wall --

ME, FRANFEMAMN: -- which, which I'm going to make my

record on most of the testimony today.

Appeliant Appx. 034
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Rigk Management Loan, and the Wells Farge Leoan line of credit
in that order. And they agreed that Gary would retain all
interest in any and all lawsuites pending and ba responsible
for zatisfying any and all Judgments wikth the sxception thakb
should Gary receive money from one of the pending lawsuits,
Sonja will receive the firat 525,000, which is cne-half of
the money spent for the attorney Eee retainer from marital
assets to commence the lawsuit.

THE COURT: Okay. Well, what do you gee as being the
main itemsg in digppute then, Mr, Frankman?

ME. FRAHKMAN: Well, we just learned; learned today, and
I want to, I'll make a record on that Exhibit 70 iz some
agcounting done by her dad that purports teo inﬁicate that
Gary should be, ah, there should be a #650,581 amount put on
hiz side of the ledger. and I'm going to make a record as
soon a8 they call this gentleman to testify. So, that's
clearly an isaue. There ia an iassue of, of Linse 53 and 54
dealing with 8wift Fuels. They put a 51,000,000 in assets on
dary's level; which is absurd with the Line 54 CB
Innovatlons, Gary, thsay put another 1,000,000 on his list --
leadger, which is ecqually absurd. And so those are, those are
the main financial, ah, issues, and thed there may be others
wa go along, Judge, but that's what I can remember right now.

THE COURT: Okay.

ME., FEANEMEN: ©Oh, veaill, there's cne more. 1, I'm not

Fppellant Appx. 035
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o All right. @Gary, PayFal, Line 31, shows 5342 and yours,
your side shows zero. Why, why the diffeareance?
A The 3142 ig predicated off the September 20th, 2023
statement. Uh, the 50.00 is what ib's currently at today.
g And we'll cover 34 here in a little bit, this called,
po-called un, unaccounted accounta. Um, o let's, let's go
ahead and do that now. Um, Line 34 of the, Sonja puts a
minber of &5500,000 for unacconmtbted for aceounts. Do you see
that?
R I did,
o] Do you have any unaccounted for accounts?
A I do nok.
o} Do you know how they would come up with S500, 0007
-} T have oo idea,
9] Is there any basis for that?
A I can't think of anything.
4] Do you currently have any accocunts that you haven't
accounted fLox?
A I do not have any accounts nor any cash that I have not
accounted for.

] The next cne, Line 35. I, I'm not understanding their

exhibit.
A um --
Q2 -- we, we've made encugh errors ourselves here, but Line

35 is the 50,000 that Sonja gave to Gary. See that¥y

Appellant Appw. 037
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= Yeah.
Q2 That was part of your money, wasn't ie?
a Yeah, that wag ~-
Q -- ghe didn't give you 50,0007
A Mo, the 50,000 originated from the procesds from tha
Okobojli sale of real eatate.
Q And the Ckobaii?
-} Was & joint aasset.
Q If you, if you go back, Ckebojl and your other property
it all came primarily when I should say much of it came Erom
your ilncome?
A Corract.,
Q So, lest's talk about that. It says gee Line 36, and
when I look at Line 38, I see the Visa debit?

A Yeal,

L

If I'wve got that.

A The Visa dabit.
% Ho, wait a minute.
Y ch.

Q Bo, I just, is this, it 18 --

MR. PRANKMAN: Coungelor, I want to be able to read
that, Lins 367

M3. PREHEIM: He has a Visa debit that he'm depositing
Airbnb payments in to. He has not provided a single

gtatement deepite three sets of interrogatory responsas. o,

Appellant Appx. 038
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it is an unaccounted for fund that he is depositing momey in
Lo,

ME. FRANFMAN: Ckay, thank you.
Q 50, amyway, the 50,000 and back up to Line 35, you don't
have any trouble, ah, since you're going to be spending more
money on thie lawault that, that $25,000, that would be half
of, of the amount that's marital or half of it wonld be of
the marital would be 25,000.  You don't have any trouble with
that, do ya?
A Not at all.
o COkay. WNow, the Visa debit, Airbnb payments go to this
account. Do you Know what that means?
& 1 do.
o Okay. Tell us about thak.
A That Viea debit card ending in 9346 18 tied directly to
my Farmers State Bank checking account which you will see
Rirbrpb transactions periodically.
Q Okay. And Line 37, thes VRBO account, explain that.
A Um, same. That -- I kind of forgoc about VEBO. I, I
had one guest stay at VRBO, and I wasn't -- I wasn't happy
with the, the procese. It, it just, I didn't like the
platform VEBO. I didn't understand the 45 day hold cm, ash,
when they cmll&cﬁ funds for a stay, VAEBQ holde it for 45 days
I believe before they release it, and it was a little too

aticky for me. 8o, I, I have an established account with

Appellant Appx. 039
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yvou never got anything to constitute marital property, did
YoL?
S Ha,
o] Bnd ragarding any of these, any of these expenses?
A Ne.
(] OCkay. MNow, let's talk about your lawsuit. Were you
under the impression that there was an agreement between you
and Sonja and the two lawyers here that you were going to
retain all interest in the, ah, this lawsuit involving your
business, and vou were going to pay Sonja 20 $25,000 as half
of the amount for the retainser?
A That was what was requested and, yes, that's what we
agreed to.
Q End as far as the value of the lawsuit, you could get
Zero?
by I'm well avare of that, and I, I'm not certain & couple
of partnera could recover.
o They could file bankruptoyv?
¥} Tes .
0 and you're going to be spending hundreds of thousands of
dollars Crying Lo I[ind that out, aren't you?
a That in addition to possibly years of litigatiom,
2 Is there anything else, Gary, that I haven't asked you
about or hasn't been addressed that you'd like to address? A

I don't believe =0.
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MF. FRANEMAN: That's all I have then, thanks.

THE COURT: Any recrosa¥t

M5, PREHETM: HNo, Your Honor.

THE COURT: Okay. Thank you, Sir, you may step down.

(The witness was excueed.)

THE COURT: Well, Mr. Frankman, do you have any other
witnesges wa ghould hear from today?

HME. FRANEMAON: Ho,

THE COURT: Defense reata?

ME. FRANEMILM: Yas.

THE COURT: M=. Preheim, are you going to call any
rebuttal witnesases at all?

MS8. PREHEIM: Your Honor, we would rest.

THE COURT: Okay. Well, should we break for lunch and
come back with closing arguments at 1:00 o'clock and, and
wa'll make a decisiocm, and bang the gavel, and you'll leave
the couwrthouse divorced?

MS3. FREEEIM: Yes, Your Honor. Thank you.

THE COURT: I mean I gusgs not technically divorced
until cne of the lawyers prepares the divorce degres and puts |
it in my Odyssey gqueus, but you could potentially hawve that,
well, it might get delayed; but for all intents and purposes
you'll he divorged. ALl right. We'll gee you at 1:00
o'elaodk,

M3. PREHEIM: Thank you, Judge,

Appellant Appx. 042
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anvthing with regard to the handling of thoge accounts, and
he's asking that bha be zble to continue handling those
accounts.

With regard to Line 37, I think thak that that tells &
let here about what Scnja’'s after. She's after anything that
she can get, whether it's truthful or mnot, To put a number
af 3500,000 for uwnaccoounted, ah, accounts, abh, i1s not only
ridiculous, ic’s inappropriate;, in my opinion, even attempt
to convince the court of that. Their calsulation ia you got
40,000 in vour account and let's multiply it by 12 and we get
close to 500,000. They had no basis to even consider, ah,
putting that type of a, of a mumbar on this exhibit other
than to go after whatever they can maybe convince the court,
which obvicusly they can't on that.

¥With regard to, um, the 50,000 that Bonja gava to Fary,
Ehat*s what ILine 38 sent =-- gaye. Sonja didn't give Gary
anything. It was a marital account and when it's a marital
account, she doesn't have to give him anything, She's
gntitled to 525,000. Wa agreéd to that, um, before we ever
got to court, and I put it in our proposed stipulation at the
beginning of this trial, and we agreed, ah, that after that,
Gary's on his own with whebher he can ever collect anything
from that lawsuit. And I would ask the court, um, that's
the, that's the agresmant of the parties. And with regard o

that lawsult, that lawsuit, the only thing they put in there

Appellant Appx. 043
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wag the demand by, ah, Mitch Peterson, which I'm not aure th;
relevance of that, to tell you the truth, that it could end
up belng zerc. It could end up with the defendants going
through bankruptey. Gary could end up spending hundreds of
thousanda of dellars and getting nothing, and, ah, 1f sScnia
wants to come to the table and etart, um, putting up, ah, 54a,
&0, 570,000, and perhaps more, and if we’re successful we'll
see what we can give baer., I don't think that makes any
sense, and I don't think that's what they’'re asking. So,
Gary should be on hisa own with regard to that and he should
pay Sonja 525,000 back,

With regard to the Bdward Jones accounts, Line 48, um,
g0 far what I can figure out is whatever Gary made, the
incoma that he generated, the financial acumen thalt he had,
that’'s marital. But the, bubt the whabt Sonja did with che
Tululemon, Lululemon stock, thak's her's, and it doesn't go
that way. You don't get to say, well, I did this and so
that’s mine, but ewvary hour that you spent working, ah,
trving to, trying to make, ah, an sstate for your family,
which by the way includes prohakly avery item on this
eéxhibit, that's marital, and, and I think that's totally
unfair as well.

with regard to 4%, the BEdward Jones IRA, 537L,809%, to be _
honest with you, that's all, that's, that's the only money

these people have, and, and to, to award ell of chat to

Appellant Appx. 044
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people bthat are serious auto investors are aware of those
cptione. &o; 50,000 ig what it breught, that's what it was
worth.

Ump. g2 we got this lawsuit, I think it's exhibit, well,
ralated te it was the demand letter from Davenport, Bvans,
Gary King repayment and demand, all of that where chey lay
out all the reasons why Mr, King should get 33,000,000 from
his former partners and his lawysrs are at Inynn, Jackson, and
Denevan Falon Law firme. I mean, really the only evidence
that we have iz the demand letter. Nr. Frankman ssid, well,
veu know, I mean, thakt doesn't mean anything., We might loge.
We could get a judgment and some collectible and all of that
sort of thing, but we know that, Mr. Eing invested $50,000
for a retainer to initiate the litigation. Uh, we know that
he's got Davenport, Evansa, Hurwitz, and Bmith to be his
actorneys, which I think I'm allowed to take judicial notice
of the fact that theyv're an excellent law firm because thelir
lawyers are practicing in court here, and I ses their work,
and they do a great job, cbvicusly, I'm impressed with them,
and they don't bypically take dunk litigation. 8o, you konow
there's somes value there. What ig the wvalua? I don't know,
but I mean I'm going to just super lowhall it, but figure,
vou know, ib's gob to atk lesast be worth the 550,000, and, ah,
you know, there's going to be a big attorney fee cut out of

it, and there's going to be axpenses and coat of cecllactcion.
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And there's risk that we wmight not, ah, recover anything,
that sort of thing., And it's not like lawsuits are publicly
traded. I think there's been some discussion as bto whether
or not the rules of professional ethice will ever be modified
to allow pecple to invest in gpeculative plaintiff's
lawsuite. IYt's kind of, I think a new thing that the ABA is
looking at, but anyway, and Scuth Dakota law says that the
court has to put a value cn all the property in a divorce
cage, and it has te be based upon some evidence. Well, we'wve
got fairly scanty evidence, and, but we have some evidence,
and you know, I can't chack my common experiemce as a jurist
at the door. I'm allowed to uktilize that in making these
kindas of determinations. 10% of the ask pilus the 50,000
vetainer, I mean, I think that's pretty consarvative. So,
I'm going to put 350,000 on the velue of that case. And T
mean if Mr. Eing gets 3,000,000 out of it, let's just say he
nets two, it's all yoursm., You don't have to give your former
gpouse a8 penny of it., You get a millich net atfter
everything's paid. You get to keep it. You get nothing, you
get nothing.

Sa, but I mean, yvou're a businessman and kind of been a
gpeculator, and a risk-taker, and gambler, and so whereas
that's not Ms, King's persocna.

5o, werll get that to that in & mipnute. 8o, the Swift

Fuels, I think so, remind me, Ms. Preheim, there's some

Eppelant Appx 046
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um, on & oumber of things, and I want to make pure that I got
it down,

THE COURT: Olay.

MR, FRARFMAN: 5o, if we loock at, T didn't understand
what you were saying about the lawsuit. You started saying
the 50,000 retainer, and you gaid 50,000 wvalue, and then you
paid (unintelligible] .

THE COURT: Yeah. I'm figuring 300,000. My calculation
for the valuation of the lawsuit is 50,000 because we puk
that money down, and then apether 300,000 cause that'e
roughly 10% of what My. King is dlaiming he's owed. So I
figure if everyvbody that's involved is a ratbtional heman being
then the case must be worth at least 19% of the ask, plus the
50,000 we put down for a retainer.

Initiaglly I calculated it a different way where I
figured 3,000,000 is probably, you know, you're probably
thinking we'll be happy with to get half that, which would be
1.5, and then aplit it again down Eo 750 for risks, and then
take a third off which would get it down to 500. 8o, my ﬁsu
caleulation is the most congervative calculation I could feel
reascnably logically comfortable with for that business. But
I concede to that, you know, we don't, we don't have a lot to
work with, but it's worth something, and I have to have some
kind of a logical basis for determining a valua. And just

based on my education, training, and experience with that

Appellant Bppx. 047
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kind of litigation, both as a lawyer, and as a judge, and
knowing the parties and the law firm that's invelved, I think
Ehat's a good conservative sstimate.

ME. FRANFMAN: 8o, let's go one step further, and I'm
not trying bo be argumentacive.

THE CQURT: Bure.

MR. FRANKMAN: If I am, you let me know,

THE COURT: 1It's vour job.

ME. FRANEMAM: Well, no, I'm not trving to be
argumentative, but you alse, you're, you're saying that the
value ig %300,000, but you're adding 50,000 ent to that when
we had an agreement that he would pay her her 25,000. 5o,
you, you've alraady, I den't know how, which way you're going
to do it when we get this figurﬁd chik .

THE COURT: ¥Yeah, Well, you don't hawve to, the 25,000,
1 was agsuming that that was not -« you don't have to pay hex
the 25,000 cnn top. Okay. Thak's, 1f vou guys wanted to
gettle the case then I mean I waan't following any of your
methodologies that necessarily were pretrial negetilation
strategiea. 8o I'm just figuring, I think the case 18 worth
350,000, 1 think thoee defendante will scrape up that kind
of money to make yvou gquyes go away and, ah, just may like it
vould be worth way more. It may end up being a bust, and the
risk ie going Eo be on Mr. EKing because Ha's in the driver s

seat on that caze.

Appeliant Appx. 048







25-4-44. Division of property between parties.

When a divoree is pranted, the courts may make an equitable division of the property belonging to either
or bath, whether the title to such property is in the name of the hushand or the wife. In making such division of
the property, the court shall have regard for equity and the circumstances of the parties.

Source: SDC 1939, § 14.0726; 8L 1988, ch 203,

Appellant Appx. 049
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All references to the Settled Record of Sonja B King v. Gary 4 King, 41D1V23-090, as
designated by the Lincoln County Clerk’s Index, are cited as “S.R." followed by the page
number. The Circuit Court’s written Findings of Fact and Conclusions of Law, which
incorporated the Court’s ruling from the bench, are cited as “FOF™ or “COL" followed by
citation to the appropriate line. References to the Trial Transcript are cited with the specific date
of trial, July 30, 2024; July 31, 2024; or August 1, 2024, followed by “T.T.” with page and line
numbers separated by a colon. Exhibits are cited as *Ex.” followed by the exhibit number or
letter and page in the Settled Record. Citations to Appellee’s Appendix. are designated as “A A7
followed by the page number. References to Appellant’s Brief are cited as “App. Bricf. followed
by the page number,

The civil litigation filed by Defendant, Cyprus Risk Management, LLC. et al v
Caledomia Ledge, LLC, eral,, 41CIVI3-0654, will be referred to as ~Civil Action,”

Plaintif’ Appellee. Sonja R, King. will be referred to as "Sonja.” Defendant/Appellant,

Gary A, King. will be referred to as “Gary,”

JURISD N
Sonja filed a Verified Complaint for Divorce on May 30, 2023, in the Second Circuit
Court, Lincoln County. {8.R. 23). Gary filed his respense to the Complaint on September 6,
2023. (S.R. 35). On the 8" day of November, 2023, the parties attended an interim hearing.
presided over by the Honorable Judge Douglas E. Hottman. (5.R. §9]. Judge Hoffman entered an
interim Order from Hearing on November 8. 2023 on the 21* day of November, 2023. (5.R.

174). A second interim hearing was held before Judge Hoffman on the 2™ day of April, 2024

iV



regarding the sale of real property. (5.R. 247). An Order from Hearing on April 2. 2024 was filed
on the 8 day of April, 2024. (5.R. 350). A trial was held on July 30, 2024 July 31. 2024 and
August 1. 2024 in Lincoln County, South Dakota. (S.F. 348). Sonja submitied proposed Findings
of Fact an Conclusions of Law on the 10™ day of September. 2024, (5.R. 1433). Gary filed
Objections to Plaintift”s Findings of Faet and Conclusions of Law on September 16, 2024, (8.R.
1441). Gary's Proposed Findings of Fact and Conclusions of Law were filed on September 23,
2024, (S.R. 1435), Judge Hoffman's executed Judgment & [ecree of Divorce. dated October |10,
2024 incorporated Findings of Fact and Conclusions of Law, which were dated September 18,
2024, (8.R. 1509). Notice of Entry of Judgment was filed on October 16, 2024, (S.R. 1516).

Gary Mled a Notice of Appeal on November 6, 2024, (S.R. 1671}

LEGAL ISSUES

I Whether the Circuit Court abused its discretion when it classified the entirety of the
Civil Action as marital property and distributed it to Gary.

Helevant Case Law:
Joknson v. Johnson, 2007 3.D. 56, 734 N.W.2d 801
Kappenman v. Kappenmann, 479 N.W.2d 520 (5.D. 1992)
SDCL 25-4-44

1. Whether the Circuit Court clearly erred when it determined the value of the Civil
Action to be $350,000.00.

Relevant Case Law:
Canfiv. Conti, 2021 S.1D. 62,7 26, 96T N.W.2d 10, 1617
Cruthmiller v. Guthmifier, 2003 8D 120, 670 N.W 2d 316

SDCL 25444



STATEMENT OF FACTS
Sonja and Gary King were married on the 10™ day of May, 2004 in the Country of

Jamaica. S.R. 23; 1509. On May 30, 2023, Sonja filed for divorce from Gary on the grounds of
extreme cruelty, willful desertion., adultery. or in the alternative, irreconcitable ditferences. 5.R.
23. Sonja further sought primary physical and legal custody of the minor children and for Gary
to pay child support. 5.R. 23. Financially, Sonja requested the Court equitably divide the parties’
assets and debis and award her spousal support, SR 23,

Grary did not file a Counterclaim but did file an Answer to Verified Complaint on the 6"
day of September, 2023, S.R. 35, Gary admitted paragraph 9 of Sonja’s Verified Complaint, that
“[t]he parties have acquired certain property and debts during the course of their marriage. Wife
asks the Court to make an equitable division of the property and debis of the marriage.” S.R. 25;
35.

Sonja received a journalism major from the University of Nebraska in 2001 July 30.
2024 T.T. 132; 14-18. After securing her degree. Sonja worked as an administrative assistant at a
YMCA in North Carolina until September 117 occurred and she relocated 1w South Dakota
where she worked temporary jobs, including Wells Fargo. July 30, 2024 T.T 133; 5-14. Upoen
meeting Gary, she relocated to Omaha with Wells Fargo as Gary was in graduate school at
Creighton University in Omaha. July 30, 2024 T.T 133; 14-17. While Gary was in school. Sonja
founded a mortgage company, Private Morgage Group where she worked as a morigage broker.
July 30, 2024 T.T 134 1-5, Sonja relinguished her ownership interest after the children were
bomn and Gary was traveling significanily for work, July 30, 2024 T.T 134; 10-16,

Sonja and Gary made the marital decision for Sonja to be a stay-at-home mom as they

relocated 10 Sioux Falls to be closer to family as Gary was frequently traveling for work. July 30,




2024 T.T 134: 19 = 135: 4. Sonja worked a couple part time jobs and did volunteer work from
2013 until the divoree was filed. July 30, 2024 T.T 135 - 138. Gary agreed with Sonja
prioritizing being a stay at home mom in 2013, July 31. 2024 T.T, 170; 20— 171; 4.

Gary's employment began at Mutual of Omaha in June 2004, July 31. 2024 TT. 153. 10«
L 1. In 2012, Gary started hiz own insurance agency, Cypress Risk Management. July 3 1. 2024
T.T. 153; 19-20. While maintaining his insurance agency, until May 2023 when his insurance
license was revoked. Gary was employed with and owned additional companies. July 31, 2024
T.T.153: 23 — 154: 2 . Ex. 26 : Ex. 27. Gary explained that he was employed by Rushmore
Gaming. as the president, which had ancillary LLC's tied into it, July 31, 2024 T.T, 153; 24 -
154; 2.

During the latter part of the marriage, Gary was the primary breadwinner. July 30, 2024
T.T. 138: 17-19. Sonja belicved in the Spring of 2023, Gary was invelved with ¢lose wo 20
different businesses. July 30, 2024 T.T. 139; 6-%. Gary did not consult with Sonja regarding his
businesses or invelve her m the Anancials regarding his businesses during their marriage. July
30,2024 T.T. 139; | -3 and 12-13.

Gary acknowledges that Sonja comributed 1o the marital estae. July 31, 2024 T.T. 171
5-7. Gary further admitred that every one of the assets on Exhibit | are marital assets, July 31,
2024 T.T. 171 12-14.

Lines 57 — 66 of Exhibit | list the businesses Gary disclosed he had an interest in through
GE. LLC. July 31, 2024 T.T. 193: 7 - 10. Gary stated that GK. LLC 15 "a limited liability
company that [he] launched and used as a conduit as an investment vehicle in the vanous
businesses with [his] former partners.” July 31, 2624 T.T. 193; 7— 10. Gary. at the time of trial,

had pending litigation filed against his former partners, Ex. 2274 A. 34; Ex. 23/AA. 36 Ex




24/ALA. 42, Gary specifically testified that Line 59, Rivals LLC: Line 60, Elevated LLC: Line
61, Elevated 2, LLC; Line 62, Spyglass Global Management, LLC; Line 63, Caledonia Ledge
LLC: Line 64, Main Ledge. LLC; Line 65, Rushmore Gaming, LLC; and Line 66, Cypress Risk
Management, are all part of his lawsuit. July 31, 2024 T.T. 193: 18 — [94: 9, Moreover, Gary
specifically stated there “are compamies that are still in business.” July 31, 2024 T.T, 194 10-11.
GE, LLC was still in business at the time of trial and it had an active bank account at First
Dakota. Ex. 8%/8.R. 1332,

On August 7, 2023, Gary, through legal counsel, sent a repayment and demand letter,
hereinafter referred to as “Demand Letter,” to the legal counsel of his business partners. EX.
22/A.A M. Within the Exhibit. Gary identifies the businesses that are referenced in joint asset
and liahility exhibit, line 37 and lines 59 — 66 of Exhibit 1 as presented to Judge Hoffman at the
divorce trial. Gary's demand of repayment from his business partners was 33,016.001.62, plus
interest. Ex. 22/A A, 34 and FOF 19. These various entities are also specifically named in Gary's
Complaint. as filed in the pending Civil Action, 41 CIV23-0654. Ex. 24/A.A. 34,

The Demand Letter referenced discussed that the demand was for “various loans,
advances and expenditures” paid by Gary or on behalt of entities owned by Gary. Ex. 22/AA,
34 Enclosed with the Demand Letter was "an organized chan of such expenditures and loans.™
Ex. 23/A.A. 36. Gary admitted during cross-examination that he prepared the loan
documentation for the Demand Letter. August 1, 2024 T.T, 63; 10 - 12,

Gary filed his Civil Action in August 2023, Ex. 24/A A, 42 and FOF 20, The Complaint
filed in 41CIV23-0654 states and alleges that Cypress Risk Management, LLC: KV Hoeldings,
LLC: GE. LLC, and Gary King. hereinafier referred to as “CIV Plaintiffs.” hereby state and

allege against the Defendants named in the lawsuit, hereinafter referred to as "CIV Defendants™,




that CIV Plaintiffs entered inte various agreements with CIV Defendants to loan funds; pay
various advances; and make payments to or on behalf of CTV Defendants. Ex, 24/A.A_ The
Complaint goes on to state and allege that Gary. specifically named. has not been reimbursed.
Ex. 24/A.A. The Complaint references loans; advances: promissory notes; and loss of salary
from 2023 owed to CIV Plaintiffs. Ex. 24/A A, 42The lawsuit was filed during the pendency of
the divoree action. Ex. 24/A_A. 42 and FOF 20,

After filing for divorce, Sonja learned “that the majority of the money we had had he
claims he had invested with businesses and that he was in the process of filing lawsuits with his
business partners 1o recoup the money that he put into those businesses,” July 30, 2024 T.T. 187,
§ — 20. Gary claimed to Sonja that all their personal funds were invested with his business
partners, who operated under a multitude of LLCs. Jaly 31, 2024 T.T. 103, 16 - 19, Gary
presented to Sonja that he put in a significant amount of money to start these businesses as this
was their long-term retirement plan. July 31, 2024 T.T. 103: 19 - 23. Gary provided Sonja with
documentation regarding loans that he put into these LLUs, July 531, 2024 T.T. 103; 23 - 104:7;
Ex. 22/A.A. 34; Ex. 23/A.A. 36, Gary did not object at trial to the entrance of Exhibits 22; 23; or
24, July 31,2024 T.T. 104; 22-23 and 109; 4-5.

Prior to filing the Civil Action, Gary wrote 1o Sonja on June |, 2023 that “[a|nything
coming from the businesses goes 1o Sonja too. GK, LLC us quite a bit of equity and cutstanding
loans. Ballpark $4M all in.” Ex. B4, This was not only in line with what he told Sonja in March
2023 when he said the parties had a net worth over four and a half miilion, but also with the Civil
Action, July 30, 2024 T.T. 188 1 -2; Ex. 22/AA. 34; Ex. 23/AA. 36: Ex 24/AA, 42,

Sonja testified that “As late as March of 2023, this was after he had lost s insurance

license. which | had no knowledge of, and afiter his business had gone defunct, which [ had no




knowledge of, he was still telling me that our net worth, after all liabilities was over four and a
half million dollars.” July 30, 2024 T.T. 147; 16 = 21. Gary went on to tell Sonja that “his
husiness partners weren't contributing. He was carrying the weight of everybody. Um. all these
lives depended on him supporting this business, that none of his business partners were putting
money in to and that we were poing to get repaid, and we were going to get repaid. and we were
poing to get repaid for all this money that he was putting in.” July 30, 2024 T.T. 149, 10 - 16.

Sonja relied upon Ciary s representations, stating “'1 had no reason not to believe him. He
was my husband. [ [ trusted him with everything [ had in me.” July 30, 2024 T.T. 148. 7 -8
Thus, Sonja agreed with paying Davenport Evans LLP Trust Account the 550.000,00 from Wells
Fargo (1525) on the 16™ day of June, 2023 for legal representation with the Civil Action.
Ex.7B/5.R. 119§,

Further, Gary acknowledged during his direct examination that he was utilizing business
assets to pay for plane tickets'hotels; entertainment; restaurants; and high-end luxury items for
his extra-marital affairs. August 1, 2024 T.T. 13 - 18 and 64: | - 7 and FOF 58 and 82. Gary
further admined that he would take distributions from his business account and provide Leah
Bettin with cash. August 1, 2024 T.T. 19; 5 = 7. Despite already testifying that every one of the
assets on Exhibit 1 are marital assets. July 31,2024 T.T. 171: 12-14, Gary attempted 10
hacktrack from that position when confronted with the money he removed from his businesses w
pay for his extra-marital affairs. August |, 2024 T.T. 62 — 63. However. during this testimony.
(Gary again stated that he is owed a substantial amount on unreimbursed expenses from
Rushmore Gaming, LLC as part of his ongoing lawsuit. August 1, 2024 T.T. 62: 22 - 24.
Rushmore Gaming, LLC is line 65 of Exhibit §. Ex. L/AA. 27, The Circuit Court stated in its

oral ruling that Gary had a “reckless disregard to the financial well-being of himself and his



family is a major contributing factor to the . ah, why we don’t have more assets and less debts on
the ledger here.” Aogust i, 2024 T.T. 134: 24 - 135: 2.

Exhibit 83 details the efforts made to receive financial information from Gary, including
but not limited to, formal discovery reguests regarding his businesses. Ex. 85/5. R. 1281 and FOF
95, Multple requests were made during the pendency of this action to receive discovery
responses from Gary via letters and a Motion to Compel. Ex. 83/5.K. 1281 and 5. R. 76. Within
Exhibit 83, specific requests were made regarding the status of 41C1V23-654. Ex. B5/5.R. 1281,

Despite the issues in ascertaining information from Gary. the business entities were
included on the joint asset and liability exhibit, Exhibit |, which was not objected to by Gary.
August 1, 2024 T.T. B1: 17— 82; 2. Exhibit 1 details the assets and debits the Court considered in
its determination of equitable division of property. FOF 97,

The Coun found that,

“Lines 57 — A Gary's businesses are either disbanded or involved in a lawsuit.
As evidenced in Exhibits 22 - 24 & 78, Gary has engapged legal counsel and
made a demand regarding the monies he is owed. The value of the lawsuit and
loans Gary put forth at trial are awarded to Gary in the amount of $350,000. The
court fids that this amount includes the 330,000 retainer paud Lo Davenport Evans
Law Office from marital funds after the sale of their Okoboji real property and
ten percent { 10%2) of the demand Gary has asserted he is owed. The Court’s
rationale For this valuation was stated on the record. Gary is reckless but also
intelligent and shrewd, and represented by competent counsel. The retainer 1s
essentially an investment in a potential ouicome and the demand is the best-case
scenario for the outcome in the business lawsuil. Based upon all of the evidence
in the case a valuation of Gary™s cause of action against his former business
partrers of the actual money he has invested in the case plus only 10% of his

legal demand is a very conservative and rational valuation for the Court 1o make
in this case.

FOF 98(dd). This Finding of Fact s consistent with the analysis and discussion the Court had in
reaching its conclusion as to valuation of Gary ‘s business interests as involved in the Civil

Action. August 1, 2024 T.T. 130: 4 - 20 and 141; 8 - 142; 3.




Contrary to Gary's assertions, neither a stipulation nor an agreement as to valuation of
the Civil Action and its business entities was present al the three-day court trial. See S.R. 1 -
1717. While Gary referenced settlement negotiations in his testimony on direct examination,
settiement negotiations did not result in an actual settlement of issues in written or oral form, See
S.R.1-1717. Specifically to this point, during Gary's closing argument, the stalement was
made that “In fact, | thought that’s what we had agreed to, but there's a ot of things 1 thought we
had agreed 1o, but hasn't shown up in the courtroom.” August 1, 2024 T.T. 97: 6-8. To which the
response was “Nothing was signed.” August |, 2024 T.T, %7, 9. Moreover, Gary's closing
acknowledged that it was a “proposed stipulation at the beginning of this rial . . ™ August 1.
2024 T.T. 100z 20, The Court acknowledged that an agreement had not been reached by the
parties when he stated ~“That’s, if vou guys wanted to settle the case then | mean [ wasn't’
following any of your methodologies that necessarily were pretrial negotiation strategies.”
August 1, 2024 T.T. 142; 17 - 20.

The record does not include a written stipulation. See 5.R. 1 — 1717, The trial transcript
from July 30, 2024 docs not include 2 meeting of the minds or a canvassing of the parties
regarding any stipulated terms. See July 30, 2024 T.T. The trial transcript from July 31, 2024
does not include a meeting of the minds or a canvassing of the parties regarding any stipulated
terms. See July 31, 2024 T.T. The trial transcript from August 1, 2024 does not include a meeting
of the minds or a canvassing of the parties reparding any stipulated terms. See August 1, 2024
i

The Count properly exercised its discretion in determining that the business interests Gary

has in Lines 57 — 66 of Exhibit | arc marial, as was admitted by Gary. and placing a valuation




upon the businesses based upon the Civil Action mitiated by Gary and supported by evidence

prepared and provided by Gary through Exhibit 22 and 23.

STANDARD OF REVIEW
A trial court’s evidentiary rulings are presumed correct and will not be reversed upon
appcal unless there is a clear abuse of discretion. which is “a fundamental error of judgment. a
choice outside the range of permissible choices, a decision, which, on [ull consideration. 15
arbitrary or unreasonable,” Weber v Weber, 2023 5.D. 64 9 15, 999 N.W.2d 230, 234 (citing
Tavior v. Tapdor, 2019 5.D. 27,9 14, 928 N.W._2d 458, 463 (additional citations omitted)).
quotations omitted). “Abuse of discretion refers to a discretion exercised to an end or purpose

not justified by, and clearly aganst, reason and evidence,” o,

ARGUMENT
[ The Circuit Court did not abuse its discretion when it classified the entirety of
the Civil Action as marital property and distributed it to Gary.

~South Dakota is an all property state, meaning all property of the divorcing parties is
subject 1o eguitable division by the circuit court. regardless of title or origin. Weber v. Weber,
2023 5.D. 64 7 16, 999 N.W.2d 230, 234 (quoting Ahrend! v. Chamberfain, 2018 5.0. 31 9 11,
010 N.W.2d. 913, 918 (additional citations omitted). Prior 10 a division of property. the Court
must determine whether the property is marital or non-marital. Jd. The Court is afforded “broad
discretion” in classifying property. Jd.

“The court should consider the following factors when classifying and dividing property:
{1} the duraticn of the marriage; (2) the value of the property owned by the parties; (3) the ages

of the parties; (4) the health of the parties; (3] the competency of the parties to eam a living: (6}




the contribution of each party to the accumulation of the property: and (7} the income-producing
capacity of the parties’ asse1s.” . The Circuit Court needs 1o consider equity and the
circumstances the parties present when it 15 dividing marital property. . SDCL 25-4-44. When
making an equitable property division, the Court is “not bound to any mathematical formuia.” fd.
Mareover, “exactitude is not required in valuing the assets.” Kappenmann v. Kappenmann, 479
N.W.2d 520(5.12. 1992).

The businesses Gary had an interest in during the parties” marriage. were included in
Exhibit | at lines 57 — 66, Gary testified that he had an interest in these businesses and that they
were involved in his pending lawsuit against his former business partners. July 31, 2024 T.T
193; 7 — 194: 9. The Court properly evaluated the evidence and testimony presented at trial when
concluding that the pending lawsuit was marital property subject to equitable division and placed
a value upon the asset. [t was Gary's burden of proof to show the property was nonmarital or of
no value, Sofnson v Sohrson, 2007 5.1, 56,9 34, 734 N.W.2d 801. 809,

In Johnson this Court discussed the analytical approach when evaluating lawsuits. fd. The
analytical approach, as utilized in Johnson when analyzing the inclusion of personal injury
settiement proceeds, includes the Circuit Court considering the “nature and underlying reasons
for the compensation.” Jo. This Court in Johnson discussed that “[o|nly those portions of
personal injury award that represent compensation for past wages, medical expenses. and other
items which diminish the marital estate are included within the marital estate,” fd. {quoting
Parde v. Parde. 258 Neb. 101, 602 N.W.2d 657, 662 (Neb. 199%)). "Compensation for purely
personal losses, such as pain. suffering, disfigurement, disability. or loss of post-divorce eaming

capacity, are not included in the marital estate.” i This Court in Johnyon, held that the Cincuit



Court’s finding was not an abuse of discretion when it divided the personal injury proceeds
within the divorce. fd.

Further, Johrson discusses the four South Dakota decisions that analyzed personal
property awards within the divorce context. Md. Compare eg. Wipfv. Wipf. 273 NW.2d 124, 125
(5.D. 1978) (holding it was not error to include personal injury award within the marital estate
was), Fink v Fink, 296 N.W.2d 916, 918 (5.1, 1980) {concluding that the award from a cause of
action prior to the marriage and proceeds received from the cause of action after the
commencement of the divorce were non-maritaly, Henrichs v Henrichs, 426 N.'W.2d 569, 571
(5.1, 1988) (finding that settlement proceeds are marital property subject 1o equitable
distribution); and Kappenwann v. Kappenmann, 479 N.W 2d 520 (5.D. 1992) (determination not
to consider Husband's pending personal injury claim but included Wife's pending personal
injury claim in the property division).

Gary cites Kappenmarn in support of his ¢laim that his pending lawsuit should be
excluded from the marital estate. App. Brief | I. This reliance is misplaced. Part of Kappenmane
involved a conclusion that Wife did not establish her burden of proof for valuation of Husband s
perzonal injury claim and that “to do so would have been relatively simple.” f at 525, However,
the Court further concluded that Wife's pending suit was part of the marital estates based solely
upon the evidence that she was requesting 575,000 and had rejected a $10,004 settlement offer,
Jd. In the present case, Sonja presented significantly more evidence than Husband presented in
Kappenmann. Sonja presented a Demand Letter wherein Gary was requesting payment of
outstanding obligations totaling $3.016.001.62. Ex. 22/A_A. 34. Moreover, Gary's own prepared
documentation. introduced and received at trial as Exhibit 23, supports the outstanding loans.,

payments, unpaid salary, and business expense accounting Gary recorded and utilized as the



basis for his Demand Letter, Ex. 23/A A, 36, The Circuit Court in the immediate case did not
have to "go on a treasure hunt of its own to try and ferret out evidence™ o support its Findings
and Conclusions regarding the inclusion of the pending lawsuit in the marital estate and its valuc
because Sonja met her burden of proof to establish a value on Gary's pending lawswit,
Kappenmarnn, 479 N.W.2d at 523. See FOF 39(dd); COL 20 - 35,

Cary further directs this Court 10 Marhew v. Palmer, 589 N.W .24, 343 (Neb. App. 1999},
App. Brief 13. In Marthew, the Nebraska Court of Appeals determined that it was not emor to
exclude Wife's proceeds from a lawsuit for breach of privacy and a pending cause of action for
damages Wife had from a medical malpractice Jawsuit. fd. at 346. The Court conducted a review
of legal authorities, which identified that Nebraska cases identify with the majonity of
jurisdictions that engage in the analytical approach discussed by this Court in Johnson. [d_ at
350. The Court specifically summarized its approach stating “compensation for a tortious injury
that a spouse has or will receive for pain. sutfering, disfigurement, disability, or other
debilitations of mind or body are not included in the marital estate, but compensation for past
wages, medical expenses. and other items which diminish the marital estate are included within
the marital estate.” fd. The Court went on to place the burden of proof that the pending
malpractice action was not part of the marital estate upon Wife. fd. In conducting its analysis
regarding the malpractice action hased upon Wile's injuries after a breast augmentation, the
Court found that “there is no definitive evidence on the status of the malpractice action or the
elements of damage that Jane is secking (o recover in that action.” Jd. Moreover, the Court stated
that “none of this affected the marital estate.” /d.

Additional jurisdictions have discussed the analytical approach to pending lawsuits and

their marital components when including said lawsuits in the property division. The Court in
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Furney v, Furney, contemplated the marital component of a pending lawsuit when it analyzed
Husband’s pending wrongful termination lawsuit, 2011 Wise, App. LEXIS 639. In Firney, the
Court recognized that Husband had a pending wrongful termination lawsuit during the divoree
procecdings. Jd. The tnal count made a specific finding that the “possible proceeds from [the
wrongful-termination) suit have a marital component in that some of the recovery will be lost
wages from this marriage. Jd. Given the marital component of the pending lawsuit. it was
included in the Court’s division of the marital estate, Id,

In Muza v Muza, the Missouri trial Court classified a pending lawsuoit Wife had filed
against her former employer in its dissolution of marriage trial. 452 5. W.3d 326 (M.O. 2014).
Missouri follows the analytical method of classifying monetary settlements. /4 at 329, The trial
court explained [ Wite|'s lawsuit was field during the marriage and alleges relief for claims and
damages that occurred during the marriage. fd ai 328

The Mathew case is distinguishable from the current matter as Gary did not prove that the
property is nonmarital. In fact, the evidence and testimony presented make clear that the pending
action is for outstanding obligations that had 2 direct effect on the marital esiate. Gary’s own
admission at trial was that every one of the assets on Exhibit 1, which included the businesses
involved in the pending Civil Action, are marital assets. July 31, 2024 T.T. 171: [2-14,

In examining the evidence presented by Sonja at trial, the Circuit Court used the
analytical approach and determined there is a marital component of the pending legal claim by
Ciary that supported its inclusion in the Circuit Court’s valuation of the marital estate. FOF 98
and 99, COL 33-34, The pending legal claim seeks damages for income and assets lost during
the marriage, This loss affected both spouses and recovery should be considered an asset under

SDCL 25-4-44. Gary represented (o Sonja that their marital money was invested with his
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business partners and that these businesses were their retirement plan. July 31, 2024 T.T. 103, 16
— 23, Gary"s lawsuit is not for a future expectancy, but instead for alleged receivables and lost
wages that were incurred during his marriage 10 Sonja. Again, his Demand Letter specilically
states the $3.016.001.62 demand as being for outstanding obligations from his marital
businesses. The organized chart of expenditures, loans, and unpaid salary prepared by Gary. sets
forth dates that were prior to Sonja filing for divorce, thus incurred during the course of the
marriage. The business assets and Civil Action should not be excluded from the marital estate
and the Circuit Court properly set cut an equitable formula that could be applied 1o the asset o
determine its valuation.

Crary"s contention that there was an agreement regarding the valuation of the Civil Action
i a red herring unsupported by the record. Divorce agreements are governed by the rules of
contract law. Niemitalo v, Sefdel, 2022 SD 13,972 N.W.2d 113, Gary had the burden of proving
the elements of a contract. Winegears v. Winegeart, 2018 S50 32, 910 N.W.2d 906, The exisience
of a contract includes the following clements: |} parties capable of contracting; 2) parties”
consent: 3) a lawful object: and 4) sufficient cause or consideration, SDCL 33-1-2. [n order to
have a binding contract, there must be mutual assent or a meeting of the minds on all essential
terms. Winegeart, 2018 SD at ¥ 146, Senlement negotiations are generally not admissible to prove
or disprove the validity or amount of a disputed claim. SDCL 19-19-408.

The record is devoid of a written stipulation and agreement. The record specifically states
that Sonja painted this out during closing arguments. August 1, 2024 T.T, 97; 9. The Court
further stated in its decision that it viewed the pretrial correspondence between the parties as

“pretrial negotiation strategies.” August 1, 2024 T.T. 142; 17 - 20. A meeting of the minds did
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not exist regarding the valuation of the Civil Action and the business interests involved in the
same.

The Circuit Court properly considered the testimony and evidence presented when if
determined the Civil Action and the businesses it involves were to be included in the marital
estate. The Circuit Court did not abuse its discretion in its Findings of Fact and Conclusions of

Law and should be Affirmed.

Il The Circuit Court did not clearly err when it determined the value of the Civil
Action to be S350,000.00.

The Circuit Court must place a value upon all the property held by the parties when
making an equitable distribution of that property, Guthmiller v. Guthmiller, 2003 51 120, 9 6,
670 N.W.2d 516, 517 (finding that the trial court should have made a specific finding regarding
the value of the business before making an equitable division). A Cireuit Court is not required 1o
accept either party’s proposed valuation of an asset. Conti v. Comi. 2021 S.D, 62, 9 26, 967
N.W.2d 10, 1617, The Circuit Court’s valuation must fall within a reasonable range based upon
the evidence presented at wrial. Jo. (additional citations omitied),

The Supreme Court will not place valuation on the assets when reviewing the property
division as that is & task for the trial court as the trier of fact. Joknson, 2007 8D at §37. “The
only time this court interferes with the valuations determined by the trial coun is when it has
made a clearly erroneous valuation finding.” /d. {(quoting Geraets v. Geraets. 1996 8D 119, 7 7,
554 N.W.2d 198, 200). The date of divorce is the proper time to determine the value of the

marital estate, absent special circumstances. Id,
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South Dakota law requires an equitable division, it does not require an equal division,
Weher, 2023 5D at ] 22. The Circuit Court is not required to provide a calculation for its
determination of a property division, Jd.

[he Circuit Court valuation of the Civil Action and the marital business involved within
was supported by the testimony and evidence. The Court specifically analyzed Exhibits 22 and
23 in concluding its valuation of the Civil Action.

The Circuit Court did not have to speculate regarding the value of Gary's outstanding
obligations as the basis of his lawsuit as the evidence was admitted without objection. Exhibits
22 and 23 provided the Count with detailed support for the Circuit Court’s consideration of the
Civil Action, and its involved businesses, as marnital property and the valuation thereof. The
Circuit Court specifically discussed its calculation regarding the Civil Action. August |, 2024
T.T. 141: 8 — 142: 3. The Circuit Court. utilizing its “education. training. and experience with
that kind of litigation, both as a lawyer, and as a judge, and knowing the parties and the law firm
that's involved,” believed it was a conservative calculation for the business. August 1, 2024 T.T.
141; 19— 142: 3. More to this point, the Circuit Count made a specific finding that

“Lines 57 - 66: Gary s businesses are either disbanded or invelved in a lawsuit.

As evidenced in Exhibits 22 — 24 & T8, Gary has engaged legal counsel and
made a demand regarding the monies he is owed. The value of the lowsuit and
loans Gary put forth at irizl are awarded to Gary in the amount of $350.000. The
court fids that this amount includes the $50,000 retainer paid to Davenport Evans
Law (¥ffice from marital funds after the sale of their Okoboji real property and
ten percent { 10%) of the demand Gary has asserted he 15 owed. The Court’s
rationale for this valuation was stated on the record. Gary is reckless but also
intelligent and shrewd, and represented by competent counsel, The retainer is
essentially an investment in a potential outcome and the demand is the best-case
scenario for the outcome in the business lawsuit. Based upon all of the evidence
in the case a valuation of Gary's cause of action against his former business
partners of the actual money he has invested in the case plus only 10% of his

legal demand is a very conservative and rational valuation for the Court to make
in this case,
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FOF 98({dd). This Finding of Fact is consistent with the evidence presented at trial and the
Exhibits admitted into the record. The Court did not solely rely upon the Demand Letter, but also
Exhibit 23, which is the accounting prepared by Gary himself regarding what he is owed in
outstanding obligations from his business ventures.

The Circuit Court properly exercised its broad discretion, as the trier of fact, in
determining the value of Gary's businesses as involved in the Civil Action end including

£350,000 in its equitable division. The Circuit Court should be Affirmed

CONCLUSION
The Circuit Court acted within its authority end discretion when it included Cary's
businesses and Civil Action in the marital estate and placed a value thereupen for purposes of
equitably dividing the marital estate under Scuth Dakota Law.

The Circuit Court’s Findings of Fact and Conclusions of Law should be Affirmed.

Respectfully submitted this 24" day of April, 2025 a1 Sioux Falls, South Dakota,
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STATE OF SOUTH DAKOTA ] IN CIRCUIT COURT
L-LB
COUNTY OF LINCOLN )  SECOND JUDICIAL CIRCUIT
)
SOMIA K. KING )
)
Plaintiff, | 41D1V. 23-80
)
v, 3
1 FINDINGS OF FACT AND
GARY AL KING g CONCLUSIONS OF LAW
ki %

This action eame before the Court, the Honorahle Douglas Hoffrman, Cireuit Judge
presiding, on July 30 - August 1, 2024, at the Lincoln County Courthouse, Canton, South
Dakota. The Plaintiff, Sonja R. King, being personally present and represented by Rachel
Preheim, Lockwood & Zehrbock Kool Law, &nd the Defendant, Gary A, King, being personally
present and represented by Thomas Frankman, Davenport & Evans Law; the Court having heard
testimony and evidence presented by both parties; the Court having considered al! of the records
on file herein; and this Court having jurisdiction over this matter, and for good causs appearing,
the Court makes the following Findings of Fact and Conelusions of Law:

FINDINGS OF FACT:

1. Plaintiff, hereinafter referred to &8 “Sonja,” was born on the 23" day of November,

1978,

2. Sonjs curreatly resides at B504 8, Quiet Qak Circle; Stoux Falls, 5D 57108.

3. Defendant, hersinafter referred to as “Gary,” was born on the 22 day of November,

1974,

L IE
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4. As of the date of trial Gary wes residing st an AlrSnB located 2t 891 14% Street, Unit
2714; Denver, CO 80202,

5. The parties were merried oo the 10% day of May, 2004 in the Country of Jamaics.

6. Two children wers bom of the marriage, namely, Hudson Alexznder King, bom cn
the 12th day of June, 2009; and Landon Bradley King, bom on the Sth day of
Jznuary, 2012,

7. Sonja filed for divores on the 30% day of May, 2023 in Lincoln County, South Dakots
on the grounds of extreme craelty, willful desertion, smd adultery.

B. Sonja sought primary lagal and physical custedy of the minor children; child support;
equitable division of maritel property; elimomy; and attomey fees, See Verified
Complaint filed May 30, 2023,

8, Cary wes served via 2 civil process servesr, Carla Eﬂhﬂ.tr:tﬂ::li“’dnyafmnal.lﬂﬂ.
Specifically, Gery was served with the Notice of Appearance; Summans; Verified
Complaint; Plaintiff"s Interrogetories & Request for Production of Documents to
Defendant (First Set); and South Dekots Parenting Guidelines. Sz Affidavit of
Servics filed June 16, 2023,

10. Gory filed an Anewer to Verified Compluint on the 6 day of September, 2023, Sea
Answer to Verified Complaint filed September 6, 2023,

11. Scnje has & joumalism mejor om the University of Nebraska — Linceln. After
recelving ber dograe, Sonja worked in North Caroling &8 an adminlstrative assisiant at
the YMCA. Scaja relocated to Sioux Falls after /[ 1 to be near family and begaa
vmm::guﬁfulhﬁ:gu,fmuatmpnmﬂnhh:ﬁmmmingianmﬂm#
banker mle. Sonja went oo fo start & private morigage group, which was disbanded in
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2013 when Sonja's primary role became belng & mother to the pariies’ minor children
and wife, .

12. At other times during the pendency of the parties® merriage, Sonja did work part-time
os a fitpess instructor and at Lulalemon in Sionx Falls, South Dakota,

13. During the pendency of the divores, Sonja worked varfous jobs (o make ends meet,
ipsluding subsbiute teaching; cleaning houses; flipping real estate; and working at
Bagel Boy.

14. Sonja is currently employed at KN Construction, Ine. in Harrisburg, South Dakots
with her work hours typically being from 8 AM vniil § PM Monday — Friday with the
occasional weekends, Sonja carns a salary of $65,000 per year at KN Emmmlliﬂm
Inc. Jeg Exhibit 64.

L5, Sonja provides health insurance for herself and the minor children through her
employment. See Exhibit 65,

16, Gary attended the University of Sioun Falls before moving to Omeha, Nebreska to
obtain & Mester's Degree from Creighton University, After gradustlon, Gary worked
fior Mutusl of Omahe as & sendor underwriter.

17, In 2011, Gary lsunched Cypress Risk Management.

18, Gary has been Involved In various business ventures throughout the parties’ marriage.

19, Gary has & pending |ewsuit agains: his former business periners in which Gary is
represented by compsatent counsel and wherein he clalms in e legal pleading drafied
by counsel and filed with the Cirouit Court vader SDCL 15-6-11 that he s owed

£1,369,871.96 by said defendant business partners under promissory notes with
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interest acorulng. Gary has asserted in legal correspondance that he 1a owed ot least
£1,646,129.66 due for loans, advanses, and expenditures, See Exhibits 22 & 23,

20, Gery's lawsuit apainst his former partners waa filed in Lincoln Couaty, South Dakota
in August 2023, See Exhibit 24,

21. Gary’s lawsuit against his former business pariners was introduced into evidence
when Gery was questicned by his attomey regarding the lawsuit and the demand
fetter put forth in Exhibit 22.

22, Gary is under federal indietment for sixteen (16) counts of varions charges,
specifically: wire fraud; money hnndming;blukﬁiud;mdmdlﬁmddumm
from a Grand Jury indictmens filed on February 29, 2024 in the United States District
Court of South Dakote Western Division. See Exhibit 27,

23. As g result of Gary’s actions within Cypress Risk Marsgement LLC, Gery's South
Dakota Restdent Insurance Producer License was revaked, The South Dekota
Business Entity License of Cypress Risk Management LLC was also revoked by the
South Dakotz Department of Labor and Regulation Division of Insurance, See Exhibit
26.

24, Findings of Fact end Conclusions of Law regarding Gary and Cypress Risk
Memegement LLC were cntcred by the South Dakota Deparlment of Labor and
Regulatlon Division of Insurance were signed on the 3% day of Merch, 2023 with the
proposed decision including revocetion of Gary's Insurence produser leense; ﬂ:.rpuﬂ
Risk Management LLC should be revoxed; and that Gary and Cypress Risk
Mansgement LLC should be permanently enjoined from transacting insurance
business in South Dakota. See Exhibil 26.
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25, Student Assurance Services, Inc. initinted & civil suit againgt Cypress Risk
Management, LLC and Gery. See Exhibit 25, Student Assurance Services, Inc.
received a Defaull Judgment in the amount of 3708,076.08, See Exhibit 26.

26, Tho Student Assurance Services, Inc. Judgment has » [ien ageinst two real properties
owned by the parties; specifically, 5504 5, Quiet Oak Circle; Sioux Falls, SD 37108
and 3E148 297" Sereer; Lot 14; Lake Andes, SD.

27, Gary is currently unemployed but fs seeking employment.

2B. Gary's Bocisl Security Steterment shows that his income in 2022 was ﬂﬂl,ﬂ{lﬂ._su
Exhibft 73.

29, Gary cen eam an income of at least what Sonja is meking es he is educated and well
spoken.

30. Sonje was ewarded primery physical custody of the minor children during the
pendency of this matter, See Order from Hearing cn November B, 2023,

31. In the fall of 2023, the minor children began thesapy with Lamy L Dencler, M5,
(QMHP et Stronghold Counssling Services, Ins,

32. Initially, the minor children were engeged in sessions on & bi-weekly basis, but this
has since evolved into appointmants on & monthly basis

33. Gary was involved in three (3) of the seasions.

34, Mr, Daneler tsgtified that the minor children do not have an interest hmm
with Gery, Mr, Dancler described the relationship between the minor children and
thelr father as sterdie,
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35, Mz, Dancler had not experienced such apathy on the part of teenage children and lack
of forward movement to repair the father-son relationship in his forty (40) years of
practice.

36. Mr. Dancler does not recommend forsing the minor children to spend time with their
father s the sume would be detrimental o their wellbsing end further damage the
parentichild relaticnship and undermine any remaining hope of eventually healing the
parentichild refationship. .

37. The minor children have witnessed hv:rmfﬂmummﬂmmnln the marital home
looking for Gasy.

38, The minor children are ewars thet their father hes been on the news regarding his
legal matters involving Cypress Risk Manegement LLC.

39, The rinor children are aware of Gary's Jegal charges and have expericnoed
embarrassment and shame a8 & result.

40, The elder soa ia the individual who discovered disturbing photos on his iPad in
relntlon to his ded's sctions, including but act limited to his affeirs,

41. Gary's messages to the boys are inappropriste when blaming their mother and
discussing the legal proceedings. See Exhibit 82.

42, Sonje has pot effectad the therapeutie relationship between Hz::minnrchﬂdrm#
M. Dancler, Sonja is not o blame for the boys indifference towards their father as
the boys have grown up in & one parent environment given Gery’s consistent absence
from the home.

43. Sonja is not molding Mr. Dancler’s opinions, nor does Mr, Dancler belisve that
parentsl coaching has occurred. Rather, the children”s reactions to their father at this
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time are consistent and a natural response to his reprehensible conduct towerd
themselves, their mother, end the law.

44. When pressed on cross-examination, Mr, Dancler made clear that thers was a lack of
movement when Gary was involved and forcing involvement woid be demaging to
the minor children. Gary needs to teke accountability for his ections and apologize
and sesk forgiveness to resuscitate his reletionship with his sons. .

45, The minor children are of an age to speak regerding their prefarcnces for custody.
The minor children do not want to spend time with their father currently and need
time to process their treuma from him, as wel! a3 for Gery to teke accountability for
his actions.

46. Mr. Dancler is known to the Court firough his professional testimony in many pricr
mﬂu:ﬂﬂy@mmymhhnmmﬂtmﬂmﬂ!mﬁdﬁmﬂr
theraplst, and his testimony in this cese was retional, appeared to be prediceted upon
reasonable professional judgment, and wies deemed highly credible by this Cout.

47, The minar children are intelligent and active young men who are doing well in their
current custodial errangement and the evidence shows that they are not being I.1:'|I|I:|l_1"
infloenced but ars mther sxperiencing a normel reaction 10 betrayal by thelr father,

48. Sonja is in covnseling with Elli Larssn at Stronghold Counseling Services, Inc.

49, Ms. Lersen testified that Sonja’s sessions commenced in Cetober 2023,

50, Ms. Lersen tegtified thut Sonja is working on overcoming psvehologios! trauma from
Gery, which invelves domestic violence or intimate partner violence therapy, and
working through her experiences of coercion/threats; emotional abuse; isolation;
blaming the partner; and menipulation of her children by Gary over several yeers.
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41. Senja 1 making progress in therapy by empowering herself; leaming and gaining en
understanding of the financials that she was previousiy not privy to; end finding 2
Strong support system.

34, Sonja Is still pavigeting how 10 reapond to Gary's messages and the emotional abusa
she has endured, See Exhibits 33 & 84.

33. M. Lersen does not have concemns regarding Sonja’s ability to parent or Sonja's
ability to meke sound legal decisions for the minor children.

54, Ms. Larsen is known to the Court through her professional testimeny in may complex
family law cases to be competent and well respected in ber professional field end the
Court found her testimony to be eredible in this case,

335, Gary engaged in an extra roerital affair with Leah Bettin, elthough the two did not
bave sexusl reletions.

56. Ms. Bettin worked for Lat It Fly during the time Geary had an ownership interest in
the same, which is how they met.

57. While Ms. Bettin stated that sexusl intercourse did not mhﬁaﬂdhumdﬁmr
hed en ineppropriate relationship that negatively affected his marriage with Sonja. See
Exhibit 37,

£8. Gary spent lavishly on Ms. Bettin, including but not limitsd to travel; restaurants;
shopping; strip club privete room; gambling; alcohol and druga,

59. M= Bettin kept & record of the money Cary spent on her that totaled over $100,000
from apprexdmetely 2020 = 2021. See Exhibit 56.
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60. Exhibit 56 dezils that Ms. Betiin traveled with Gary 1o Scotisdale, AZ; New York,
NY on two (2) occastons; Deadwood, 8T; end Las Vegas, NV throughout their
reletionship.

61, Exhibit 56 details thet Gery peld for Ms. Bettin's trip to Grenade; Gery provided Ms.
Bettin with spending money on o regular basis; and Gary provided Ma. Bettin witha
vehicle,

62, Exhibit 57 evldences thet Gary gave Ms. Bettin his cradit card information and told
her o order anything she wanted, See Exhibit 57, pages 408 & 410,

63, Ms. Bettin testifiad that Gery drank to the level of intoxicetion and utilized illegal
substances.

64, Crary would regulerly pamble.

65. Gary esked Ms. Bettin to be his wife. Ske Exhibit 57, page 434,

66. Ms. Bettin is currently thirty (30) years old and currently resides in Sioux Falls, South
Drekota. In essence, Gary was the peradigm of & “Sugar Daddy" for Me. Bettin,

67. Bonja was not aware of Ms, Bettin and Jary"s relationship nor the money spent by
Gary on and for Ms. Bettin.

8. Ms. Bettin's testimony was credible end the Court concluded that she testifisd
truthfilly and essentinlly confessed the nature of her relationship with Gary te Senja
from the witness stand.

{9, Gary engaged in smmal relations with Tiffany Wilber while mamied to Sonja.

70. Ma. Wilber ia currently the owner of Deaf Services Unlimited in Des Moines, [A.

71. Ma. Wilber met Gary in 2018 at McNally's Irish Pub in Sjoux Falls, South Dakota.
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72, Gary beld himself out as going through a divorse from the onsat of his relationship
with Ma. Wilber.

73. Ma, Wilber was previously hired by Gery to do interior dssign work at two businesses
that Gary bad an ownership interest in within Deadwood, 8D,

74, Ms, Wilber believes she wes paid by Rushmore Gaming and received benefits
including health insurance.

75, Gary provided Ms. Wilber with a Porsche Ceyenne o drive.

76. Sonja was not awere of Ms. Wilber's use of the vehicle.

77. Ms. Wilber assisted Gery in locking for a residence in the Desdwood-Sturgis arca as
ghe i5 aiso a renl esinis ggent

78. Ms. Wilber asalsted Gary in securing the residence located at 11962 Big Piney Road;
Sturgia, 5D (“Big Pleey").

79, Ms. Wilber and her son assisted in demolition work at Big Piney.

80, Ms. Wilber spent time, including overnights with Gery, st Big Piney.

1. Ms. Wilber traveled with Gery on numerous occasions, including but not limited to
New York; Floride; Arizone; Californie; Wisconsin; Neveda; and lsracl, See Exhibit
60,

82, Gary, or his business{es), would pay for the travel Ms, Wilker experienced during her
relationship with Gary.

B3, Josh Miller testified that Ma, Wilber tmveled with Gary and hs was threstencd by
Gury n-:l-ttlnlaﬂ Sonja

B4, Gary was geasrous In giving gifts, including but not limited to jewelry and shoes.
Gery spert over $10,000 on gifts for Ms, Wilber,

10
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85, Gary would get upset If Ms. Wilber paid for things.

B8, Gary met Ms, Wilber's family, including her children, end spent holidays with Ms.
Wilber and her children.

7. Gary held Ms. Wilber out uhhnﬁflinhnﬁhmd,ﬂbi

BB, Gary engeged in correspondence with Ma. Wilber regarding the pending divores,
including sttempts to influsnce her tegtimony prior to depositions. See Exhibit 58.

B9. Gary Invited Ma. Wilber to Denver in May 2024, paying for a flight and Denver
Nuggets NBA tickets for her, See Exhibit 58,

%0. M. Wilber did attempt to go to the merital residence and confess the aifeir end
apologize to Sonja bul wes threatensd by Gary.

01, Ma. Wilber does not believe Gary wes trothfin] with her or his wife,

92, Mz, Wilber explained that Gary was controlling and would thresten bor.

93, Ma. ‘Iilp"dbw'suaﬂmm;numdiblu. It was evident to the Court from observing Ms.
Wilber's manner whils teetifying and her tone and statements thet she was ashamed
of har conduct in having a relationship with Gary, The tenor of her testimony wes that
she was essentially hoodwinked into believing that Gary was leaving his wife and that
Mz, Wilker and Gary were a couple with a fiture together, and when she realized that
she had been :Inla]u.d. she was ashemed for her own foolishness g well as how her
conduct hed contrdbuted to harming Sonja end the boys.

94, Fach party set forth their respective position regarding the distribation of property in
Exhihit 1.

95, The parties did engage in formal diseavery requests under the Rules of Civil
Procedurs.

11
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6. The parties were not subjected 1o a Pre-Trial Order by the Court.

7. Exhibit 1 detnils the amcts and debts the Court considered in its determination of
equitable division of property.

98, Exhibit I

i Line 7: The value of 8504 5. Quiet Ork Circle; Sioux Fells, SD 570108 was
stipulated to by the parties at $791,000, This reel property is ewarded to Scnja
subject Lo {13 mortgege 63 detailed in Exhibit 31.

b. Line B: Dean Stembagen testified regarding his price opinlon and the [isting
egreement he hed with the parties, Sew Exhibits 2 - 3, Mr, Sternhagen had
iasues with Gary during the time the propecy was ordered to be sold as Gery
frustrzied the process and threatened Dean, See Exhibit 4. Gary rented out the
property a3 gn AirBnB during the pendency of this divorcs despite a Court
Order requiring him to refrain from such activity without the consent of Senja.
See Exhibits 4, 74; and 90. Gary did not share any profits from the AirBnB
rental with Sonja nor utilize the profits towards marital debt. Gery is awarded
the ral propecty ot & valus of $479,000 subject to its mortgage as detailed in
Exchibit 30,

¢ Line9: Eig Piney is currently listed for sale at & price of §1,649,000. See
Exhihit 5. The partiss agree that the property shall remain for sale. Lary
Gehils, Chief Bisk Officer at First Mationel Bank, testified that the propecty
was supposed 1o be renovated and sold but the same did not occur. Gary
would consistently inform the Bank that the home was aimost ready to be put
on the market; however, the bank incurred additional costs in the form of a
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construction loan to complete the renovations. The bank also bad to bring the
property curreat in its outstanding bills, Gary has engeged 2 bankmpicy
attomey to assist with the deglings of the Big Pinsy property. Exhibit 28
details the loan payofl amount, including the note belence for advances the
bank had to ingar for the property to be in marketable condition. Exkibit 29
details the closing statement from the purchass of the property and evideaces
the $500,000 deposit Oary peid towards the home, which correlates to Counts
11 and 13 of Gary’s federal indictment (Exhibit 27). Upon the sale, any
proceeds shall be applied to the cutstanding loans with First National Bank.
Ary temulning proceeds shall be epplied to the Cypress Risk Menugement
Dbt (Exhibits 35 - 36) end the Student Association Services Debt (Exhibis
25), Gery shall be solely responsible for any and all costs associated with e
Big Piney property and the Cypress Risk Management Debt (Exhibits 35 - 36)
and the Student Associetion Services Debt (Exhibit 25) and shall indermmify
and hold harmless Sonja for the same.

Line 12: 2021 Audie 8Q7 is awarded to Sonja e1 a velue of $60,931, See
Exhibit 6. Sonja is responsible for the debt sssociated on Line T9. See Exhibit
37,

. Line 13: Infiniti G35x is property used by the perties’ minor child, Hudson,
See Exhibiz 7.

Line [4: 2021 Porche Cavenne is primerily driven by Gary. Bryan
Leunderville testified that Gary has not been financially responsible regarding
this vehicle and Gery's mother signed & personal guerantes regarding the

Appeliea Appendix 13




vehicle to prevent the bank repessessing the same. See Exhibit 34. The Porche
is awerded to Gary at a value of $63,2459, See Exhibit 8. Gary is responsible
for the debt associated on Line 786, See Exhibit 33,

. Line 15: the 1973 Chevy Blazer was sold by Gary, witheut the knowledge or
eonsert of Sonja, at an avction in May 2024. Gary retained the funds be
seceived from the avction without the consent of Sonja or & Court Order. See
Exhibit 20,

. Line 16 Gary sold the 1947 Jeep during the peadency of this action without
the knowledge or consent of Sonjs and kept the funds.

. Lin= 17: 1973 Ford Mustang is ewarded to Gary af 3 value of 540,000, See

Exhibit 77.
Line 20: Wells Fargo checking (2670) is awarded to Sonja. See Exhibit 5.
Line 71: Wells Fargo Savings (7592) is awarded to Sonje. See Bxhibit 10.

. Lipe 22 = 24: Omitted as mon-disputed closed accounts,

Line 25: Wells Fargo Savings (1231) i5 for the minor ¢hild and awarded o
Landon. See Bxhibit 11, |

Line 26: Wells Fargo Checking (4132) is for the minor child and awarded to
Hudson. Ses Exhibit 12,

Line 27: Wells Fargo Savings (7604) is for the minor child and awarded to
Hudson. See Exhibit 13.

p. Line 28: Wells Fargo Checking (9430} is awerded to Cary. Siee Exhibit 14.

Line 29: First Dakota Checking (0196) is awarded 1 Gary.
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r. Line 30: Farmer's State Bank Checking (7103) is awerded to Gary. See
Exchibit 15,

5. Line 31: Gary is awnrded his PayPal account, See Exhibits 18 & 1.

t Line 32; Sonja is ewarded her Venmo aecount. See Exhibit 16,

u, Line 33; Sonja is ewarded her PayPal account. See Exhibit 17.

v, Line 34 . 42: The Court does not put a velue on these lines,

w. Line 45: Edward Jones (1282) contains Lululemon Stock in the amount of
$13,740 that is ewarded to Sonja at said value, The remainder of the account,
ot & velue of $6,037 is awarded to Gary. See Exhibits 19 - 20

x Line 46: Edward Jones IRA (4227) is awarded to Sonja. See Exhibit 19.

y. Line 47: Edward Jones Roth [RA (4148) &5 ewarded 1o Sonja. See Exhibit 19,

- 5 Lhﬂ#ﬁ-#tﬁmﬁdﬂ:ﬂhﬂﬂhﬁﬂﬂﬁhmﬁmﬂﬂmﬂﬂd{m
Sonja is the propes person to menege these accounts on behalf of the minor
children.

az, Line 50: Swift Fuels is ewearded to Gary at the value of 350,000 pusszant to
Gary's testimony that ke paid 350,000 for fifty (50) shares when purchasec
through his company, KV Holdings. Gary went on to testify thet he purchased
ghares in 2021 or 2022 and the same are not publicly traded and that his intent
wais 1o sel] the sheres to & major conglomerate after spproximately tea (10}
years.

b, Line 51: Cega Innovations is awarded 10 Gary et & value of 520,000, Pursuant
1o Gary's testimony, the K-1 statement associated with this live item that he

purchased in 2018 has 8 value of $20,000,

15
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cc. Line 54: Sonja is ewarded her term lifs insursnce polley with Relisbank, See
Buhibit 21.

dd. Lines 57 - 66: Gary"s businesses are either disbanded or Involved in a lawsuit,
As evidenced in Exhiblts 22 ~ 24 & 78, Oary has cngoged legal counsel and
made a demand regarding the monies he is owed. The value of the lawsuit and
loans Gery put farth et trial ere awarded to Gary in the amount of $350,000,
The Court finds that this emount includes the $50,000 retainer paidto -
Davenport Evacs Law Office from maritel funds aftes the sule of their
Dkobaji real property and ten percent (10%) of the demand Gary has asserted
he is owed, The Court®s rationale for this valuation was stted on the recood.
Qary is reckiess but also intelligent and shrewd, end mpresented by competsnot
counsel. The retainer |s essentially an investment in o potential omcome and
the demand Is the best-case scenario for the cutcome in the business lawsuit,
Based upon all of the evidence in the case o valustion of Gary's cause of
action ageinst his former business partners of the actusl meney he hes
invested in the case plus only 10% of his fege! demand is & very conservative
and mtional valuation for the Court to make in this case,

ce. Line 75 — 79 heve been addressed in previous findings.

ff. Line 80: The Wells Fargo Line of Credit (3127) is a marital debt that will be
split equelly between the parties. See Exhibit 38,

gt Line B1: Sonja is respongible for her Citi Credit Card (5243). See Exhibit 39,

. Line 82: Bonjn is responsible for her Target Credit Card (6519). See Exhibit
40,

16
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fi. Line B3: Bonja’s parents, Martin and Genola Heggs, have & promissory note
with Sonja. The Court will not value the same in the division of property and
Somja will be responsible for any amounts dos and owlng, See Bxhibit 41,

il Line 84: Gary is responsible for his Capitel One Credit Card (0450). Sce
Exchibit 42,

Kk, Line 85: Gary is responsible far his Capital One Credit Card (6918). See
Exchihit 43,

[l Line 86: Gary is responsible for his Capitel One Credit Card (6028). See
Exhibit 44,

mm. Line 87: Gary is responsible for his Cltl Credit Card (7874), See Exhibit
43, |

. Line 88: Gary is responsible for his Discover Card (3763). See Exhibit 46,

o0, Line §%; Gary is responaible for his Student Loans,

pp- Line 90: Gary is responsible for the Student Assurance Services Judgmen! in
its extirety and shall Indemnnify and hold Sonja harmless thereof. See Bxhibit
25,

qg. Line 110: Bach of the parties shall be responsible for clalming fifty percent
(50%) of the capita] gain of the sale of the Dkoboji real property on his or her
respective taxes,

. Line 113: Bonja waes requiced to cash out $50,000 from the Edward Jones IRA
to pay & debt in relation to the Okobofi real propecty nfter Gary took insurunce
money to pey an alternative debt in liew of paying the contrctor, See Exhibits

17
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54 = 55, Gary shall reimburse Scnje for fifty percent (50%) of the tax
conssquences in relation to the §50,000 [R4 withdrawal.

s5. Lines 114 -117; Gary shall bs responsibls for any end all e liabilities,
including preparation costs with Steier & Associates, in relation to his
businesses and shall indemnily and hold Sonja harmless thereof, Sea Exhibits
48 - 51,

i, Line [20: Gary shell be responsible and shall mdemmify end hold Sonja
hermiess for any costs; fees; attomey fees; fines; and/or restitution associsted
with his charges In Nevads 23-CR-051703, See Exhibit 61,

un, Line 121: Gary shell be responsible and shall indemnify and held Sonja
bermless for eny costs; foes; ettomey fecs; fines; andfor reatimtion associated
with his fodera] charges 5:24-CR-50031. Sae Exiibit 27,

vv, Line 122: Gary shall be responsible and shall indsmalfy and held Sonja
harmleas for any costs; fees; atiomey fecs; fines; andfor restitution associated
with ths traffic ticket associated with Gary allowing an unkmown female to
operate the Porche Cayenne. See Exhibit 86.

ww. Line |23: Gary shall be respansible for any atlomsy fees associated with
his retainment of Claire Gemry of Gerry Law Firm.

99. Gary engaged in activitics that evidence a reckless disregard for the financial
wellbeing of himselfand his family, incleding reckless spending, gambling and
WOMERLZIng.

100, Gary dlssipated marite] funds through his course of conduct end these dissipations
heve been established by the evidence in this case with reasonable certainty.

18

Appelies Appendix 18




101,  Any sdditiona! Findings of Fact included in the Coaclusions of Lew section ace
incorporated herein by this reference. To the exteat any of the foregoing ere
improperly designated es a Finding of Fact and instead are a Conclusion of Law, thsy
are hereby redesigneted and incorporated herein s a Conclusion of Law,

CONCLUSIONS OF LAW;

1. This Cours has jurisdiction ovet the parties end the subjec! mater of this case.

2. In custody disputes, the Court is obligated to determine what is in the best Intepest of
the child. SDCL 25-4-45.

3. The best interest of the children is determined by an analysls of varions factoss,
including the following: (1) the primery caretaker of the children; (b) parental fitness;
(c) stabdlity; () the child's preference; (e} Earmfil parente] misconduct; () separation
of siblings; and (g) substantial changs in circumsiances. Fuerstenberg v
Fuerstenberg, 1999 8D 35, 591 N.E.2d 798 (1999).

4, Joint legal custody is considered under 8DCL 25-5-7.1, which states “In any custody
dispute betwesn parents, the court may order joint logal custody go that both parents
retain fill pereatal rights and responsibilities with respest to their child and so that
both perents must confer on, and perticipate in, major decisions affecting the welfare
of the child. In ordering jolot legal custody, the count may consider the expressed
desireg of the parents and may grant (o one party the uitimate respongibility over
specific aspects of the child's welfare or may divide these aspects between the pariies
besed on the best intersst of the child. If it appears to the court 1o be in the best

interest of the child, the court may order, or the parties may agree, how any such
13
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repiaisibility shall be divided. Such areas of rasponsibility may inchude the child's
primary physical resideacs, childcare, education, extrasurricular activities, medical
and dentel care, religious instroction, the child's we of motor vehicles, and any other
responsibilities which the court finds unlque to & particelar family or in the best
interest of the child. If the court awards Joint legal custody, it may also order joint
physical custody in such proportions as are In the best interests of the child,
notwithstanding the objeation of either parent.™

. Some relevant foctors when considering the parental fitness of each parent include the
following: (2) men:z! and physical health; (b) the ahility fo give the children love,
affection, puldance, and education and to impar the furnily's religion or coeed; (d)
commilment to prepare the children for responsible adulthood, as well as to lnsws
thet the children experience & fulfiiling childhood; (d) exemplery modeling so that the
children witness firsthand whet it means to be a good pareat, a loving spoese, and 4
responsible citizen; () willingness to meturely encourage and provide Srequent and
meaningful contact betwesn the children and the other parent; and (f) capacity and
disposition 1o provide the children with protection, food, clothing, medical are, and
other basic neads. Price v, Price, 2000 3D 64, 611 N.W.24 425 (2000),

. The Court must evaluate which parent is best shle to provide & sieble and consistent
home environment, considering the following: (&) the relationship and interaction of
the child with the perents, step-parents, siblings and extended families; (b) the child's
edjustment to home, school end community; (€) the parent with whom the child has
formed a closer attachment, &s attackment betweon parent and child is an important
develonmental phenomena and breaking a bealthy sttechment can cause detrlment;
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and (d) continuity, because when g child has been in one custodial setting for a long
tims pursuent to court order or by sgreement, & court ought to be roluctant 1o maks &
change if only & theoretical or slight advantage for the ohild might be gained. Price v
Price, 2000 3D 64, 611 N.W.2d 425 (20000,

7. The Court farther considers the factor of primary carstaker, which requires the
consideration of which parent hes been more responsible for the children primery to
the custodin] disputs and which parent has more time availsble to spend with the
child, Price v, Frice, 2000 SD 64, 611 N,W.2d 415 (2000).

8. If the child is of a sufficient age to form an intelligant preference, the Court may
consider said preferance. SDCL 235-4-45, See also, Price v, Price, 2000 5D &4, 611
N.W.2d 425 (2000).

9. Harmful parental misconduct Is evaluated when & parent's misconduct has a hatmiul
effect on a child and Is committed in the presence of a child old enough to percaive
the misconduct, Price v, Frice, 2000 5D 64, 61) N.W.2d 425 (2000).

10. A court muost not separate siblings absent compelling circomsiances. Frice v, Price,
2000 8D 64, 511 N.W.2d 425 (2000).

11, It is In the best interest of the minor children that Sonja shall kave primary physical
custody of the miner children.

12, Gary shall have parenting time in aecordance with the South Dakota Parenting
Guldelines; however, it s in the best interasts of the children that they not be forced
to go with Gery for parenting time against their wighes.

]3-1:!::'.111]1:h:sliﬂlu:r-r:nfﬂ'::mh:m:hj]drmﬂwﬁn:ﬁuahaﬂ?uwmmlmﬂ?d}r
nfﬂlcmimrduidzmu:huhupﬁwiﬁmdbﬁngnr?ﬂﬂwﬂrﬂmdﬁmhumﬂﬁd

+
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in mctivities that the children are aware of end the poor decisions made by Gary have
negatively affecied the children and his relationship with them. The best predictor of
the future js the past and Gary cannot be trusted given the cousse of conduct ke has
engaged in, as he has yet to take eccountebility for his sctions and seek forgivensss
from and genuine reconciliation with kis sons,

14. Child support is governad by SDCL 25-7,

15. A parent’s duty to support bis children [s o paramourt abligation of the parent. Kot v,
Kost, 515 L W24 209 (SD 1994),

16. Gary shall pay Sonja $1100 per month In child support pursuant to the Order entered
by the Court on Movember 8, 2023,

17. That the child support calculstion takes into consideration the medical, deatal, and
vision insurance costs Soujs is paying pursumt to SDCL 25-7-6.16,

18, The child support obligation shall be due and paysble the first of each month
thereafter until the children attein the age of eightesn (18); o until the children etteln
the age of ninetesn {19} If still & full-time student in a sacondary school, or until the
children are lzgally emancipated in eccordance with SDCL 25-TA

19, Child support payments shall be made In regular payments to the Department of
Bocial Bervices and mailed to the Child Support Payment Center, Suite 84, 700
Governors Drive, Plere, South Dakote 57501, The parties agree that the Department
of Soolal Services Is athorized 1o enter an Order for Withholding Cary's income,
through the Department of Social Services, Office of Child Support Enforcament, ag
provided n SDCL 25-TA-23. et, seq., without further action or procesding.

22
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20, When a divoree is granted, the courts may male an equitable division of the property
belonging 4o either or both, whether the title 1o such property s in the name of the
busband or the wife. In meking such division of the property, the coust shall have
regerd for equity and the circumstances of the partles, SDCL 25-4-44,

21, The factors to be included for determining property division arer (1) duration of the
marriage; {2) value of property owned by the parties; (3) eges of the parties; (4)
heaith of the parties; (5) compatency of the parties 1o earn a living; (6) contribution of
each perty to the accumulstion or dissspaiion of property; and (7} income-producing
capacity of the proparty owned by the parties. Billion v. Bfilion; 1996 80 101, 553
N.W2d 225 (1996).

22, The Court has the discretion to determine what is and what i not considered marital
v. nonmarial property. Billlon v. Billion; 1995 3D 101, 553 N,W.2d 226 (1996).

23, In divorce proceedings, the date of valuation of the maritel estate is the date of the
granting of the divorce absent a finding of special ciroumstances, Canti v, Conti, 2011
8D 62, 967 N.'W.2d 10; Pieper v. Pleper, 2013 8D 98, 841 N.W.2d 781; Duraw v
Duran, 2003 5T 135, 637 N.W.2d 652,

24, Under Taylar v, Taylor, 2019 80 27, 928 N, W.2d 438 partics may present conflicting
evidence concerning the velus of marital property and the Court is not required to
recept elther party’s proposed veluation bet should conslder a valuation within e
rage of evidence presemted.

25, Under Pemnock v, Perrock, 356 N.W.2d 913, the Coust has the broad discretion in
dividing property and its decision will not bs upset absent & cleer sbuse of discretion.

i3
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The Court In Pereock divided the marital estale seventy percent (T0%) to ane spouss
and the remaining thirty perosst (30%) to the other spouse.

26, In Akrendl v. Chamberiatn, 2018 5D 31, the Supreme Court discusasd thet
inappropriate spending hebits during the marrdage may be weighed in & divorce
property division es a consideration of the Court,

7. A trinl court’s division of property hnnthuﬂlrdhjrmrmﬂhm-ﬁcﬂ formule. Endres
v. Endres, 532 M.W.2d 65, 71 (citing Korzon v Korran, 438 M.W.2d 689, 693 (3.,
1992); sdditional citations omitted).

28, The parties were married on the 10® day of May, 2004,

2%, The marital satale was valued at the date of divorce es sst forth in Exhibit ] and
ettached hereto,

30. Sonja and Gary are of sufficivat age and health to be employed.

31, Sonfa is competent to cern & suitable living. Gary bes tremendous eerming capssity
pccording to bis own testimony and history of sarnings.

32, The Cowrt's line-by-line valuation as set forth in Exhibit | takes into consideration
the contribution of each party to the marmage. Sonja supportsd the family fnenclally
tn the early years of the marriags end has continued to contribute to the marital estate
despite prioritizing her role &g & mother and wifs. Gary has besn the primary financial
comtributor undil approximetely 2018 when he began engeging in a course of conduct
that hs resulted in s dissipation of marital assets

33. The Court has the authority to consider the dissipation of mariial assets by Gary in
meking an equiteble division of assets and debts.

id
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34. Gary's course of conduct in his drinking, gambling, adulterous bebaviors, exorbitent
spending, alleged criminal sctivity, and business dealings evidence a reckless
disregard for the financhal wellbeing of his family,

35, Given the equitable distribution of the assets and debts as set forth in Exhibit I,
neither perty owes the other & property equalization payment.

36, Under South Dakote Codified Lew § 25-2-11, during a mamisge, spouses are jololly
responsible for the necessaries of Tife, such as foed and clothing, purchased by either
spouse while they re living together as a fnily. :

37. Alimony is authorized under Sopth Dakote Codified Law § 25-4-41.

38. The Court hes broad discrstion in awarding alimoay. The Court considers certain
factors in determining the amount of alimeny appropriate, The factors were decided
in the Scuth Dakota Bupreme Court case, Footh v. Poorh, 354 N.W.2d 924 (8D 1984)
and include: (1) the length of'the marmage; (2) the parties’ respective eaming
capacities; (1) the parties respective financial condition; (4) the parties respective age,
health, and physical condition; and (5) the parties soclal standing in life. The Supreme
Court of South Dekota added a shxth factor, fault, to consider in ewarding alimony iz
the case Sirfekland v, Strickland, 470 N.W.2d 832 (5D 1951).

ﬂ.mmmhminﬁmmﬂwﬁuﬂ:m&!ﬁepﬂﬂa.

40, Spousel support is not awarded to either party in thls mater,

41, Gary 13 at fault for the divores.

42, Sonje shall be granted & Decres of Divorce from Gary upon the grounds of adultery
and extreme cruelty pursuant to SDCL 25-4-2(1) and SDCL 25-4-2(2). Plaintiff's

Appalies Appandix 25




e e

Counaed 5 directed to prepare ths appropriete Judgment and Decres of Diverce for
the Court's signature and fling.
43, Sonja may file a Motion for Attomey Fees post-triel, end the same will bs considered

under the established rales governing the same.

BY THE COURT:

26
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DAVENPORT EVANS

e LAWY ERS i e
DAVENPORT, EVANS HURWITZE & SmiIiTH, LLP

T0s WesST HTH STREET « BC Boex 1030 « Sioum FALLS S0y DamoTs « GPIC=-1030
T: (608] 33&TBBD « Fr{edl8] 3353430 & Wi BEHSCOM

August 7, 2023
MITCHELL PETERSON
Direct Disl; 605-357-1242
e-mail; mpetersonf@dehs. com
Sérsd vig email
Kraig Kronaiz| kkeronaizliilynnjackson.com
Ceser Jurez gjusreziilynniackson.com
Meghann Joyce meghanni@denevanfalen.com

Ret Gary Klog Repayment apd Demand - Rule 408 settlement communication
Grestings:

Please be pdvised our law firm represents Gary King, Cypress Risk Maoagement, LLC,
KV Holdings, LLC, GE, LLC {collectively, "Gary™) in the civil action thas s the subjest of the
attached Complaint, which has not yet been filed with the clerk of court. The current delinguent
indebtedness of Elevated, LLC, Rushmore Gaming, LLC, Main Ledge, LLC, Caledonia Ladge,
LLC, Spyglass Global Management, LLC, Elevated 2, LLC, Rivals, LLC {collectively,
“entities™) and Gary's business pariners (Ryen Karst, Terry Schmidt, Jared Miller, and Eldon
Swingler) hes been referred 1o our attention. Would you please confirm that you continue to
represant Chary's business partners and the aforementioned entities? If separate counsed is oow
involved doe to commencement of litigation, please ket us know.

As your clients ere well eware, Rushmore Gaming made, executed, and delivered to Gary
various Promissory Notes in the sum of $1,059,000,00 with en interest rate of five percent,
Rushmore Gaming has failed to make the payments required by the terms of the Netes, with
interest acoruing. Moreover, your clicnts each borrowed £77,717.59 from Gary under the May
2022 “Let it Fly® Notes (collectively, the "Notes™), again with an interest rate of five percent,
Your clients have fuilsd to repay Gary and interest accruing. Demand is hereby made for
immediale payment of the Notes,

Moreaver, your clients are likewise mware of the various loans, advences, and
expenditarss puid by Gary te or on behal{ of the sbove-named entities far which be hes not been
reimbursed. An organized chart of such expenditures and loans is attached. Such advances and
expenditures are consistent with (and can be verified by) each entities” benk records. As of the
date of this leter, Gary is owed $1,369,8T1.96 under the Netes, with inlerest sceruing, end at
least $1,646,129,66 due for the attached loans, sdvancements, and expenditures. More
unreimbursed expenditures are sure to be revealed in discovery.




August T, 2023
Page1

Rather then pay Gary the amount dus and cwing under the terms of the Notes, your
clients deliberately transferred the Rushmore Gaming Notes to Elevated, LLC with the inteat to
hinder and deprive Gary as a creditor. These tranafers are set forth pleinly and undoubtedly in the
May 30, 2023, Speciel Meeting Minuates. Such transfers fall squarely under the purview of the
Uniform Fraudulent Transfer Act, which provides Oary a strong framewark to pursae claims
gguinst both the entitles and individuals for their involvement in such frsudulent transfers.

Accordiogly, Gary exercises his right to demand full payment of the obligations pumsuant
{0 the terrms of the Mote and further demands repayment of the various loans, edvances, and
expenditares paid by Cary to or on bebalf of your clients. These outstanding cbligations total the
surp of 53,016,001.62, In addition, interes! continues to scorue on the MNotes.

Such peyment of 53,016,001.62 must be made within ten (10) days from the dats of this
letter. If your clisnts fsil to make the payments s=t forth herein, Oary fmiends to publicly file the
Complaint served this week, 2 copy of which is attached. If payment is not made, Gary reserves
his right to teke any lawful action egainst your clients, including exercising Gary’s rights and
remedies under the lew and bringing to the public's aitention all matiers contained in the
Complaint, including breach of cootract, breach of fiduciary duty, wrongful dissssociation,
fraudulent transfer, conversion, civil conspiracy, and defamation. As part of this settlement
demand, Gary also requires @ mutually agreesbls joint press release the terms of which Gery will
provide for your clients’ review upon receipt of the sbove peymeal.

W urgs your clients o comply with the terms of the above demand to avoid further
action on our part, Your clients heve the opportunity to choose the eppropriate cowrse of action
and uphold their financial responsibilities to Gary. Not doing so will exposs your clieats o
prompe and public legal action.

Best regards.

Sincerely,
MITCHELL PETERSON
For the Firm

MAP/oah & css

CC: Gary King

Enclosures

210

Appelies Appendix 35







Louas Din wad Owieg from Rusbmere Caming, Karit, Selmldi, Miler, anid Swiagher t» Gary King,

T P SR Ty pry

e | Pl L T i A

300 | Aingie Halloon al MasmEy

211




Amounts Owed from Elevared, Rushmore Gaming, Main Ledge, Elevated 2, Rivals, Spyglass
Global Management, Karst, Schidt, Miller, and Swingler to Gary King.

[Amomnt

$15,000.00

$25,000.00

$8.400.00

$10,000.00

$20,000.00

20, L0

318,000.00

$17,000.00

360,000.00

§193,400.00

A moumyt

e —

Note

$10,000,00

$50,000.00

$50,000.00

40,000.00

$35,000.00

525,000.00

$210,000.60

*minns hendfil of unverifisd
paymests from Main Ledgs to

07/14/22 Cypreas §25,000.00 Fayment i Doug Sehr
071822 Cypress $100,000.00 Payment to Dog Sebr
0810322 Gary Ring 550,000.00

DESANT2 Gary Klag S10,000.00 Wire to Hreh Law cn behalf

Rushmore for Bally's Matier

10/17/23 KV Holdings 53,000.00
10/28/23 KV Holdings $3,000.00
[} ) Cypress £6,000,00
1115722 Rushmore o Gary 55,001,006

Total: 5200 S00.00

212
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Amounts Owed from Elevated, Rushmore Gaming, Main Ledge, Elevated 2, Rivals, Spyglass

-‘.:.'-Enh:l Manlgimt, l'::m. El:hl:ldt. al-'IlIIlr ped Eﬂhghru Gary King.

.......

Ilm.- qu u_ﬂt

0712121 Cypress 525 ,000.00 Paymen: TO lis Audio
QL2TI Cypress $50,000.00
0412022 KV Holdings £10,000,00
0571122 Cypress $10,000.00
05731121 inry £ 18,000.00
01112723 Cypress 6,000.00
N2MET3 sy 5,000.00 Cash for Tea Safe
el d T dary &5, 000,00 Caah for Tea Safe
0370923 OK. LLC $5,000.00
0372513 Crary SEL 500,00
02523 gy $16,000.00
D4/15/23 Cary $4,000.00

12726711 SOM -§30,000.00 to Cypress
01/04/23 SN -38,000.00 i Cypress
0106723 SGM -54.000.00 1o Cypress
12063 SGM -§5,000,00 % Gary
(T gk SN «55,000.00 1o Cypreas
03109/23 30M -55,000.00 %o Gary
[ETEITE] SGM -$5,000.00 o Gary
40523 SGM -58,000.00 1o Cypress
0411123 SOM $0.00 to GK, LLC

Total: $82,500.00

Dtz Payar Amount

BR1022 Cypress $50,000.00

0R2512 Cypeess £150,000.00

[T Cypress §200,000.00
07821 Cyprest 525,000,00
824121 Cypress 50,000.00
061022 Cypress £5,000.00
0715712 Cypress $8,000,00

aTenR? Ciary §5,000,00

Totnl: | §93,000.00
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Amounts Orwed from Elevated, Rushmore Gaming, Main Ledge, Elevated 2, Rlvals, Spyglass

Clobal Management, Karst, Schmidt, er; and Swingler to Gary Kiog,
T LA e e s s Sl s e Y
Dafe Payor Amonat et

02725711 Clary § 1000000

0372R722 >y Cypresa S24 L0

05272 Gary S10,000.00

[0 ) B CGary 37562052 Cosand Construction for

btzibdoud

0&723/13 Gary $35,000.00 Cosnnd Constraction for Let it
Fly bubldaut

Q14523 0K, LLC £, 500000

03/22172 Rivals -5 16, 0400.0) o Gary

1108722 Rivals -56,000.00 to Ciypress |

11719722 Rivels =520, 000,00 {er Chary

0305122 Rivals -55,000.00 w G LIC

03/23723 Rivals -57.500.00 o Gery

0417723 Rivals -£5,000.00 o GK, LLC

18 Months of Rent for office

space actupbed T5% by
Fashmare Gaming atn

$47.500.00

Lyl = e Lt e [ el
Date Payor Amaunt obe
1210232 5 148,340,500 CEM Amex 2022 Business
/522 Expences
Talal: 514834050

1217721 £20,120.73 CRM Amex 202 | Businsss
1521 Expesies
Total; | $29,320.73 I
214
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

55
COUNTY OF LINCOLN ) SECOND JUDICIAL CIRCUIT
CYPRESS RISK MANAGEMENT, LLC, KV 41CIV23-
HOLDINGS, LLC, GK, LLC, AND GARY A.
KING,
Plaintiffs, COMPLAINT

. |

|
ELEVATED LLC, RUSHMORE GAMING,

LLC, MAIN LEDGE, LLC, CALEDONIA
LEDGE, LLC EYAN KARST, TERRY
SCHMIDT, JARED MILLER, AND ELDON
SWINGLER,

Defendants, |

Plamuffs, Cypress Risk Manegement, LLC (“Cypress™, KV Holdings, LLC (“KV™),
GE, LLC ("GK"), and Gery King (“Gary") {(collectively, “Plaintiffs™) bereby state and allegs as
fallows for their Complaint ageinst Defendants Elevated, LLC (“Elevated"”), Rushmore Gaming,
LLC (*Rushmore Gaming™), Mein Ledge, LLC ("Mein Ledge™), Caledonia Ledge, LLC
(“Caledonia Ledgs™), Ryen Karst (“Karst™), Temy Schmidt ("Schmidi™), Jared Miller (“Miller™),
and Eldon Swingler (“Swingler”) (collectively, “Defendants™) as follows:

L Cypress is 2 [imited liabdlity company orgenized under the laws of the State of
South Dakota, with its principal place of business located at 6225 §. Pinnacle Plsce, Suite 202,
Sioux Falls, SD 57108,

1. KV Holdmgs is a limited Liability company orgentzed under the laws of the State
of South Dekota, with its principal place of business located at 6125 8. Pinnacle Plags, Suite 201,

Sioox Falls, 8D 57108,

217




3, GK iz o limited lisbiliry company organized under the laws of the State of South
Dakotz, with its pricipal place of business located at 6225 5. Pinnacle Place, Suite 202, Sioux
Falls, 3D 57108

4. Gary is & citizen end resident of Linceln County, South Dakota,

5. Upon information and belief, Defendant Elevaled is a limited liability company
ovganized under the laws of the State of South Daketa, with its prneipal place of business
located at 2700 W, Sudbury Street, Sioux Falls, SD 57108,

6. Upon information end belief, Defendant Rushmore Gaming is & limited liabtlity
company organized under the laws of the State of South Dakots with & principal place of
business located at 300 5. Phillips Ave., Suite 300, Sioux Falls, SD 57104,

7. Upon information and belief, Defendant Caledonin Ledge is a limited Hability
compuay organized under the laws of the State of South Dekota with & principal place of
business located at 300 §. Phillips Ave., Suite 300, Sioux Falls, 8D 57104.

B Upon information and belief, Defendunt Main Ledge is o limited lisbility
company ofgamesd under the laws of the State of South Dakota with a principal place of
business located ot 300 5. Phillips Ave., Suite 300, Sicux Falls, SD 57104,

9, Upon information and belief, Defendant Karst is & citizen and resident of Lincaln
County, South Dakota.

10,  Upon informaton and belief, Defendant Schmidt is a citizen end resident of
Kingsbury County, South Dakota,

1.  Upon information and belief, Defendant Miller is a citizen and regident of Lincoln
County, South Dakotn.

218 Appelies Appandix 43
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12.  Upon information and belief, Defendant Swingler is a citizen and resident of
Brown Couty, South Dakota.

13.  Gary end Defendants Karst, Schmidt, Miller, snd Swingler were members of
various companics, meleding Defendents Elevated and Rushmone Gaming.

14, Gary served ag the Mznager of Defendents Elevated and Rushmore Gaming for =
oumber of years,

15.  PluiatifTs entered into various sgreements with Defendants to loan funds to
Defendants Rushmare Gaming, Main Ledge, Caledonia Ledge, and Elevated.

16, Asof the date of this Complaint, the loans are all past due, with ioterest aperuing.

17.  Plainti¥s also paid various advances oa behalf of Defendants Rushmore Gaming,
Muin Ledge, Caledonia Ledge, end Elevated under vanous purchase or loan agreements.

18, Asof the date of this Complaint, Pleintiffs have vot been repaid for such
advances.

19, Moreover, in his capacity as Managing member, Gary loansd fonds (o Defendants
Rushmore Gaming, Main Ledge, Caledonia Ledge, and Eleveted and paid expenses to cover
various opernting expenditures including, bul not limited to, stastup costs, peyroll, mnovation
and remodel expsoses, manager fess, and other such expenses and wdvances.

).  Ascfthe date of this Coeaplaint, Gary bas not been reimbuarsed for such loaped
Ermoints.

21.  Gary made the sbove-described loans, sdvances, and payments on behalf of aad
for Defendants.

23, OnMay 30, 2023, Defendants Knrst, Schmidt, Swingler and Miller held a specinl

meeting of members of Defendents Elevated and Rushmore Gamiag.

219
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23,  During thy meeting, Defendants Karst, Schmidt, Swingler, and Miller
unanimously voted o cance] Gary's ownership and membership certificates in Defendant
Elevated.

24,  During the mesting, Defendants Karst, Schmidz, Swingler, and Miller also
unenimously voied to improperly assign promissory notes currently tssued by Defendont
Bushmore Gurming outside of the company.

25.  Duriag the meeting, Defendants Karst, Schonidt, Swingler, and Miller further
unsmiesously voted to transfor ownership of Defendunt Elevated's membership units in
Defendant Rushmore Goming and the company’s assets to apotber corporate enhity.

COUNT E; DEBT

26.  Plaintiffs incorporate the previous allegations set forth herein.

27, Plaintiffs have demanded repayment of the various loans, advances, and
expenditures pald by Plaintiffs to or on behalf of Defendants,

28,  Despite Plaintiffs' demands that the loaned amounts be repaid, Defendonts bave
failed and refissed, and continue to fiil and refuse, to cepay such funds.

25, Asaresult, Plaintiffs have been damaged at an amount to be proven al trial,
including interest on said amounts 2t {he statutory rate Fom the date of this complaint through
the date of judgment.

COUNT I1- BREACH OF CONTRACT

30, Pladmifls incorporste the previous ellegations set forth herein.

31, Plaintiffs kave verious [oan agreements and promissory cotes with Defeadants.

32.  The agreements and promissory notes are enforceable agreements between
PlaintilTs and Defendants,

220
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33, Pleintiffs performed their obligations under the agreements and promissory noles.

24,  Defendants have bréached its agreements with Plaintiffs by failing and refusing o
pay Plaintiffs s required under the agreements and promissory notes,

33, Despite Plaictiffs’ demands the loaned amounts be repaid, Defendants have filed
and refised, and contings o fail and refise, to repay such funds, with interest acoruing.

36.  Moreover, Defendants failed to pay Gary his salary from Jamuary 1, 2023, o May
31, 2023,

37, As e resudt of Defendants” material besach of the apreements, Plaintiffy have beoa
damaged in &n amount to be proven at trial.

38, Pleintiils are aatitled to compensation from Defendants for damnges soffered s a
result of Defendants’ breach of contract.

35, Plaistifls mcorporate the foregoing ellagations as iF set forth Rully berein,
40,  Defendents received benefits in the form of assets of monelsry gain from

41,  Defendants were sware of and accepted such assets and funds from Plaimif.

42, Plaintiffs expecied to be repaid for their losns, sdvances, and other funds provided
to and on behalf of Defendant companies, and Defendants were aware of Plaintiffs' expectation,

43, Plainti{fs incusred significant expenses and debt providing such funds to
Drefendunts in expeciabion of Defendants perfonming their obligations under the partiss”
agresments, promissory notes, and businsss reiatonships.

44,  Defendants improperly transferred sald assets and funds and are curreatly in

posseasion of such improperly guined fimds.
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45.  Defendants have bean unjustly enriched throwgh the use of Plaintiffs' 2ssets and
fends,

46,  Defendants’ retention of such assets and funds unjustly enriches Defendants end
should be disgorged.

47, Pleiniiffs were daumeged as a result of Defendants” breaches in an amount to be
proven at trial.

48. It would be unjust and insquitable to allow Defendents t receive and retain the
benefit of Plaintiffs® funds and sssets without paying for the same,

49, The Court should award punitive damages against Defendants in an amount 1o be
determined at trial.

COUNT IV - BREACH OF FIDUCIARY DUTY

50,  Plantiffs incorporate the foregoing allegations es if set forth hesein,

51.  Defendants owed Plaintiffs & fiduciary duty to act competently and in the best
intenzsts of the parties’ companits and members.

52,  Defendants breached said duties, including the dutes of loyalty snd due care, by
tranaferming ownership of company assets without authorizetion, mishandling company funds,
removing Gary ag a member of the compenies, tranaferring compony sasels to a new satity wilh
the intent to defrand and svoid repeying Defendants’ debts to Plaintiffs, and shandoning the
parties” entities and businesses,

53,  Pluintiffs were damaged as & result of Defendants” breaches in an amount to be
proven ot toal,

54.  The Court shoald award punitive damages against Dejepdants in an amount to be

determined at triad,
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LOUNT V - WRONGFUL DISASSOCTATION

55,  Plaintiffs incorporate the foregoing allegations as if set forth herein.

56, Defendants wrongfully dissociated ils member company to fravdulently trunsfer
assals of the company 1o other companies and individuals,

57.  Defendants further wrongfully dissociated from Plaintifs,

38, Under SDCL § 47-34A-602, Defendants are liable to Pleintiffs for damages
caysed by such wrongful dissociation,

39, Plaintiffs were damaged 23 a result of Defendanis® breaches in a0 amount to be
proven at irial,

COUNT VI - FRAUDULENT TRANSFER

60, Pluintils incorporate the foregoing allegations as if set forth hesein.

61.  Opinformation and belief, Defendants have transferred and will continue to
transfzr assets of the Defendant companies with the intent 1o hinder, delay, or defraud Plaintiffs,
These transfers include, but are not limited to, transfers and assignments of promissory notes (o
Defeadant Elevated from Defendant Rushmore Gaming. Any remobe recipient of such funds i3
put on nofice that their recoipl of the same may copstitute & fraudulent ireasfer under South
Dikote law,

62.  Defendents” fraudulent fransfers violate the Uniform Fraudulent Transter Act
(UFTA) as adopted in South Dakota, SDCL chapter 54-8A,

63,  Defendants” actions were actually and constructively fraudulent under LF_FTﬁ.
SDCL § 54-8A-1, et 7eg., and therefore are subject to the remedies sel forth in SDCL § 54-8A-7.
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64,  The fraudulent transfers constitule a violation of UFTA and were contrived with
the fntent to decsive and defraud Pleintiffs, or to defeat, hinder or delay Plaintiffs as a creditor of
its fust debts, damages, and demands,

65,  Defendants” fraudulent intent is discemibls from, among other things: the trapsfer
was to an insider, the ransfers were made after Qary wes removed as & member of the Defeadant
companies, &nd the transfers were made afler Gary requested repayment.

6. Plaintiffs hove standing to &ssest and recover such fraudulent transfiers in
eccordancs with Seuth Dekota’s Uniform Fraudulent Transfer Act, SDCL § 54-BA-1, et seg.

67.  Pleintiif were demaged a3 2 resull of Defendants’ froudulent mensfers in an
srmount o be proven stinal,

68.  Defendants’ actions were fraudulent and done in & willful, wanion, end with
reckless disregard of the rights of Phsintiffs, entitling Plainiiffs o punitive dunseges in an amount
to be determined st trial.

Vil—

69,  Plaintiffs incorporete the foregoing allegations as if set forth herein,

T0.  Delendants have miseppropristed or converted Plaintiffs’ assets for their own use
or personit] benefit by converting the funds loaned, advanced and provided by Flaintiffs, s well
ag various property and assets bought by Plaintiffs.

71, Plainuifs were demaged a3 o result of Defndants’ conversion in an amount to be
proven at trial

COUNT VI - CIVIL CONSPIRACY
72, Pleintifs incorporate the foregoing allegations as if set forth berein.

224
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73.  Delendenis entered inlo & conspiracy 1o commit the toris alleged o this
Complaint,

74.  Defendents had 8 mesting of the minds with the object of defranding Plaintiffa, as
soon by the meecting minutes from the Defendants speaial mesting,

75.  Defendants wers involved in the commisslon of one or more unlewful overt acts
by participating in, soliciting, accepting benefits from, or condonkng acts in fartherance of the
civil conspiracy.

76, As co-conspirators, Defendants sre charged with constractive keowledge of the
conducts, acts, and omiggions of ane another and are viceriously respoasible for one another's
conducts, acls, and ontissions.

77, Plaintifs Bave incurred damuges as a proximate result of such conspiracy,
ncluding but not Emited to, financial [nsses, economic losses, and other such damages caussd by
the civil conspiracy betwesn Defendants, 2 well ag the time, enecgy, and expense incurred by
Plaintiffs to bring legal action to respond to the threats posed by said conspiracy including costs,
expanses, and reesonable attomey fees,

T8, Defendants ane liable to Plaiotiffs for damnges whech were proximately caused by
their participation in the civil conspiracy inoluding the finds misappropristed by Defendants 1o
defraud Pluintiffs, together with Plaintiffs’ costs, expenses, and reasonshle attorney fees of this
action, along with all other damages allowed by law,

COUNTIX - DEFAMATION

79, Pluintiffs incorpotate the foregoing allegetions us if set forth herein,

80.  Under SDCL § 20-11-1, “[e]very persen is obligated to refrain from infringing
wpan the rights of others not to be defamed.

225
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Bl. SDCL§ 20-11-2 defines defamation as either libel or slander,

Bl.  SD{L § 20-11-3 defines libel as fiollows: “a fulse and unprivileged publicetion by 1
writing, printing, piciure, effigy, or other fixed representation fo the eye which exposss any
person fo hatred, contemnpt, ridicule, or ebloguy, or which couses him 1o be shunned or avoided,
or which has a tendency to injurs him in his oceupation.™

B3.  SDCL § 20-11-4 defines shander as “a false and unprivileged publication, other
thag libel, which: (1) [c]herges any person with crime, or with having besn indicted, convicted,
or punished for crime; (2) [[rmputes (o him the present sxistence of an infectious, cottagious, or
loathsome dissase; (3) [thends dirscthy to injure him in respect to his office, profession, trude, of
business, either by imputing to bim general disqualification in those respects which the office or
other occupation peculiarty requires, or by imputing something with reference to his office,
profeasion, trede, or business that has a nanral tendency to lessen its profit; (4) [ijmputes o him
irnpotesice or want of chaatity; or () [b]y natoral cogsequenca, causes ectual damage.

84,  Defendants Miller und Karst made public comments In the spring and summer of
2023 that Gary defrauded Defendants.

ES. Defendents Miller and Karst's statements falssly imply Gary defrauded
Defendants.

B,  Defendants Miller and Kaest were sware the statements were false

ET.  Defendants Miller and Karst's falss statements and e implications therefrom
have o tendency to injure Geary in octupetion, profession, trade, and business,

B3,  Defendants Miller and Kerst defamed Gory, cither expreasly or through
implication.

o
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B9,  Defendants Miller and Karst are liable 1o Gary for defamgtion or defarnation
through fmplication.

0. Plaintiffs are entitled to judgment in &n amount to be determined at trial for all
damages cuused by Defendints’ defamation of Cary.

91,  Defendants Miller and Karst acted intentionally or with willful, wanton, and
reckless disregard of the rights of Pleintifs, with acnal or presumed malice, entitling Platiffs
to punitive darmages in &n smount to be deterrnined st trial.

COUNT X- PUNTTIVE DAMAGES

92,  Plaintiily incorpomate the foregoing allegations as if set forth herein

93,  Defendants are guilty of oppression, fraud, agmal malice, and presumed matice.

o, Defendants’ pefions and condust deseribed in this Complaint wers commitied
infentionally or with willful and wenbon miscondust.

95,  Plaintiffs are entitled to an wand of punitive damages against Defeodanta,

WHEREFORE, Plaintiffs respectiully request that the Court enter judgment in its favor
and agrinst Defendants, jointly and severally, and requests the following reliel:

A For all reliel requesiad in tds Commplaint;

B. For o judgment against Defendants, jointly and severnlly, in an amount to be
proven at trial;

For pre-judgment interest and poat-judgment imterest at the statstory rate;
For punltive damoges;

m oo o0

For recovery of costs, dishursements, expenses pad siomey fess as sllowed; and

=

For al] other refief the Court finds lawful, equitsble, and just.

1
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Dated ot Sioux Falls, South Dakots, this 15t day of August, 2023,

DAVENPORT, EVANS, HURWITZ &
SMITH, L.L.P.

Akl ol

Mitahell Peterson | Aleyns A. Holmstrom
206 West 143 Street

PO Box 1030

Sioux Falls, BD 57101-1030

Telephone: (605) 136-2880
Facsimile: (605) 335-2639

mpetecson@dehs.com | ahoimstromi@dehs.com
Atiorneys for Plaintfls

PEMAND FOR JURY TRIAL
Plaintiffs demands a trial by jury on afl issass of fact.

Phodides I

Miichell Petarson

12
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

No. 30884

SONIA R. KING,
Plaintift’ Appellee,
Vs,
GARY A. KING,
Defendant/ A ppellant

Appeal from the Circuit Court
Second Judicial Circuit
Lincoln County, South Dakota

The Honorable Douglas E. Hoffman, Presiding Judge

REPLY BRIEF OF APPELLANT
Rachel Preheim Mitchell A. Peterson
Lockwood & Zahrbock Kool Law Office Thomas M. Frankman
121 5. Franklin Avenue, Suite | Davenport, Evans, Hurwitz & Smith, L.L.P
Sioux Falls, 8D 537103 206 West 14™ Street
Telephone: (603)331-3643 PO Bos 10340

Sioux Falls, 8D 5T101-10340
Telephone: (6035) 336-2880

Attorneyy for Plaintifiidppeifant Altorneys for Defendant’ A ppellant
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Appellant Gary AL King (“Gary™) submits this Reply Briet' in response to the
arguments raised by Appellee Sonja R. King ("Sonja™) in defense of the circuit court’s
melusion md valuation of a pending civil lawsut (the ““Civil Action™) in the marital
estate. The defined terms in this Reply Brief carry the same defimtions as those in
Appellant’s Openmg Briel unless specifically noted otherwise heremn. As outlined in
Ciary’s initial brief, the aircuit court abused its discretion in classifying the entirety of the
Civil Action as a divisible marital asset and clearly erred in valuing the Civil Action at
5350.00. comtrary to the undisputed evidence in the recond.

x B I

L. Nomja’s attempt to characterize the entire Civil Action as marital
property is not supported by the record or applicable Law,

Sonja argues the busimesses referenced in the Civil Action were marital in nature
and therefore the entire pending lawsuit related to those business interests must also he
considerad part of the marital estate. (Appellee’s Brief a1 9. 11-12.) However, this
conflation 15 legally and factually unsound, The businesses may have existed during the
marmiage, but the Civil Action is a pending, confingent ¢lam brought by Gary and
various business antities to recoup alleged losses from former business partners. The
claim i3 unresolved and speculative

The evidence was cledr at trial that the entirety of the Civil Action was not meant
to be included m the marital estate, The parties” Assets and Liabilities Exhibit explicitly
assigned no value to the Civil Action and did not seek to include it in the marital estate.
(8.R. 453-459.) Rather, the description related to the Civil Action was “850% that Sonja

gave to Gary for retainer . . . for iy lawsuit, ™ (/d. (emphaszis added). ) The Retainer was



the only asset related 1o the Civil Action that was to be divided m the divorce. Apart from
the Retainer, the parties did not, tor example, temize legal costs. fees. expenses, or
otherwise provide evidence as to how potential proceeds would be divided if anything
was recovered from the Civil Action. Thus, it was undsputed that Gary would retain all
mterest in the Civil Action and Sonja would only receive 525,000 from any future
proceeds 1o reflect her share of the mantal funds used for the Retainer. (App. 33, July 30
TTat 12:2-8: App. 41, Aug. 1 TT at 76:6-22.)

Furthermore, Sonja never objected to this proposal at trial, did not cross-examine
Giary on thes about the Cival Achon, and offered no competing evidence or argument m
her closing about the entirety of the Civil Action being included in the marital estate.
Even now, she provides no response for her inaction at tnal other than noting her
attorney s three-word response in a discussion about child support. (Appellee’s Brief at
13 (arting Aug, 1 TT at 97:9) ("Nothing was signed.”).) Sonja’s attempt 1o now
recharactenze the Civil Action as jointly owned or previously agreed marital property is
mconsistent with her silence during trial and her failure to establish or even propose a
present value tor the claim. See Kappermann v. Kappenmann, 479 N.W . 2d 320, 5325
(5.1 1992 (failure to prove value of pending claim warrants exclusion from martal
estate). The circuit court thus erred in including the entirety of the Civil Action in the
marital estate.

II. Sonja erroneously argues that the “analytical approach™ is

appropriate, even though pending lawsuits must not be considered in
material property distributions.

Pending lawsuits should not be considered for property distribution. Sonja planly
fails to address North Dakota’s same view. Fries v. Frigs, 288 NW.2d 77, Bl (N.D.

159840). She also fails 1o address this Court’s consistent logic in the context of speculative
3



contingent asscts, Afrendt v. Chamberiain, 20018 5., 31,923, 210 N.W.2d 213, 921-22,
or hiabilities, Hansen v. Hansen, 302 NW.2d 201, 802 (S.D. [981). Sonja instead
misreads Crary’s argument and ciles Sohnson v. Johmzon, 2007 8.1, 56, T34 N.W . 2d 801,
along with out-of-state cases in support of her emoneous proposition that the “analytical
approach™ applies. Gary had the burden of proof under that approach, and the circuit
court properly applied it to the Civil Action, (See Appellee™s Brief at @-10, 12.)

Thas Court’s “analytical approach™ is inapplicable mn this divorce matter. See
Jokngon, 2007 5.0 56,9 34, T34 N.W.2d at 810 (“the analvtical approach is appropriate
m deciding the extent to which a personal myury award should be meluded m the marital
estate].| [ TThis approach is limited in application to cases where the jury returnad a
partitioned verdict.™) (emphasis and brackets added). Gary has not argued nt applies, bt
hias instead exemplified it as o court’s mubric when a completed personal injury lawsuit is
i plav, Jal 9 32, 734 NW.2d a1 ¥10, Instead, Gary argues there should be no analytical
approach applied when a pending lawsuit is in play, Indeed, such an approach should not
be considered for property distribution because it i2 speculative in nature and contingent
upon several factors and would hikely result im imequity. This 15 especially true when no
evidence exists to establish an asset or hability's value. See Kappenmann, 479 W W 2d at
523,

The out-of-state cases cited by Somja also do not carry weight, because those tral
courts applied rules that do not exist in this State. In Muza v Muza, 451 8.W.3d 326, 331
{Mao. CLApp. 20014), for example, the Missoun Court of Appeals affirmed the trial
oourt’s decision to classify the wife's pending lawsuit as marital property becatse the

wifie Failed to rebut Misgouri™s statutory presumplion that the property was marital. In



Frrney v. Furney, No, 2010AP2168, unpublished disp., 96 (W1 App Aug. 2, 2011), the
trial court applied a common-law exception to Wisconsin's community property
presumption of equal division. See Wisc, Stat. § 767.61 (formerly § 767.255). Tha
excepiion is, for a spouse’s separate lawsuil, a court presumes the mjured spouse s
entitled to all the compensation tor pain, suffering, bodily injury and future earnings,
while compenzation for medical or other expenses and lost camings imcurred during the
marriage is presumed to be divided equally. Weberg v Weberg, 463 NW . 2d 382 386
{Wis. CL App. 19903 (cited by the Furney trial count 9 6, supra.) This is not the approach
South Dakota courts generally take. however. Instead. South Dakota courts equitably
divide property based on the circumstances of the case, SDCL § 25-4-44, and there are no
statutory or commaon-law presmmptions for separate, pending lawsuits,

The circumstances supported the circuit court only dividing the Retainer and
axcluding the Civil Action from the marital estate. The evidence presented at trial showed
that half of the Retainer, if recovered, should have been awarded to Sonja. That is it
Sonja 2at silently, not introducing expert testimony, doecumentary proof of amounts
contributed, or evidence of likely recovery. Although Sonja cites Gary's prior
communications about potential valoe, {Appellee’s Brief at 11-12.) she does not explain
why those optimistic pre-litigation estimates (from a man whose credibility her attomey
regularly attacked an trial) should be bindimg — especially when she fmled 1o press for
their inclusion during trial. As m Kappenmann, 479 N.W.2d a1 5235, the ¢ircuit court
cannot fill in evidentiary gaps, Yet, here, the court filled those gaps sua sponie by valuing

the entire lawsuit and placing i in the marital estate. This was an abuse of discretion.



ITL.  The cirenit conrt’s valuation of the Clivil Action was clearly erroneous
hecause it was based entirely on specalation and not on evidence in
the record.

A court cannot place a definitive value on a spouse’s separate. pending lawsnit.
Kappenmann, 479 NW.2d at 525; Wegner v, Wegner, 391 N.W.2d 6940, 694 (5.1). 1986);
Fries, 288 MW . 2d a1 81, Thix s especially troe when no evidence supports it
Kappenmann, supra, Notably missing from every case cited in Sonja’s brief is an
appellate court affirming a trial court’s decision 1o value the entirety of a separate,
pending lawsuit. Even in the cases Sonja cites, such as Micae, and Furney, supra, the
courts did not place a value on the lawsuits but mstead awarded expectancies based on
statutory or common-law presumptions. The circut court undeniably arred when it
vitlued the Civil Action here.

Contrary 1o Sonja’s belief. there was no evidence in the record supporting a
present value for the Civil Action, Sonja contends the circuit court relied on Exhibit 23
{8.R. 6T0-675), an accounting of loans by Gary, when valuing the lawsuit. { Appellee’s
Brief at 16.) The court did not cite Exhibit 23 or the value of the businesses themsealves
when valuing the Civil Action. It only stated the businesses were “either dishanded or
mvolved m a loosoit.” (App. 21,9 98(dd). ) Indeed, the court conceded that “the onrly
evidence we have 18 the [D]emand [L]etter.” (App. 45: Ang. 1 TT at 130:9-10 {emphasis
added).)

But the Demand Letter was just that—a demand. Tt was not a judement or
settlement, and it certainly was not an asset with an ascertamable value, The court
expressly admined it had little 1o go on, stating “we don™t have a lot to work with™ and
then used an arbitrary figure of 10%% of Gary’s Demand Letter, reasoning only that “if

everybody that s involved 15 a rational human bemg then the case must be worth af least
q
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10%% of the ask.” (App. 47; Aug. 1 TT at 141:8-14.) The court further justificd its
valuation based on the guality of Gary's legal counsel as well as Qarv's “shrewdness”
rather than on any competent valuation evidence, {App. 45; Aug, 1 TT at 130:14-20}. )

In sum, the circuil court’s method of valuation — anchored mn conjecture, judicial
mtuition, and unsupponted extrapolation — was clearly erroneous. See Conti v Canti,
2021 8.1 62,9 20, 907 N.W.2Zd 110, 1617 (valuation must be within a reasonable range
based on record evidence ).

IV,  The circuit court’s valuation resulted in an inequitable distribuation of
marital assets,

Finally, Somja fails to rebut the real-world consequence of the circuil court's
error: by aszigning a speculative $350.000 azzet to Gary, the court then redistributed
other tangible marital assets to Sonja to balance the estate. That redistribution
compotnded the hann.

Somja received an inflated share of the marital estate based on an asset that does
not and may never exisl. The consequence was an inequitable division of property under
SDCL § 25-4-44. This is precisely the kind of outeome that courts have advised against
when speculative or confingent assets or liabilimes ane incluoded without evidentiary
foundation. See Flansen, 302 NW.2d at 302 (quoting Hallahan v. Wallaban, 284 NW.2d
21, 25-26 (5.1, 1979 (“Speculative comingent liabilities should not be considered in
apportioming the parties’ assets for purposes of a property division. ™)) This case should

thus be remanded to funther correct this ermor.

fr



V. sonja’s motion for appellate attormey’s fees must be denied.

This Court should deny Sonja’s motion for appellate attomey s fees under SDCLL
§8 15-26A-87.3 and 15-17-38, Sonja has failed to adequately explain why she s entitled
te reimbursement,

Whether appellate attorney’s fees are proper depends on several factors, including
“the property owned by cach party, the relative incomes, the Liquidity of the assets and
whether either party uareasonably inereased the time spent on the case.” Coak 1 Cool,
2022 5.D. 74,139, 983 N.W.2d 180, 193. Opting not 1o discuss the applicable factors,
Sonje stmply reasons that this is a divorce appeal, and she has “ineurred substanhial
aftorney fees™ in the appeal. Merely highlighting the existence of fees falls incredibly
short of explaming why they should be reimbursed, Soma’s explanation is lacking, and
thus her request must be denied becanse she waived the ssue. See SDCL § 13-26A-606)
{*“The argument shall contain the contentions of the party with respect to the issues
presented, the reasons therefore, and the citations to the authorities relied on. ™)y, Magrner
v. Bripkman, 2016 8.1, 50,9 25, n.13. 883 N.W.2d 74, 85, n.13 (*Plaintiffs have not
attempted to explain why thev are entitled to appellate attomey fees. Therefore, their
request is waived, ™).

CONCLUSION

The corcuit court abused iis diseretion by including the entirety of the pending
Civil Action in the marital estate. It clearly erred by assigning the Civil Action a
speculative value of 5350,00d), Sonja did not prove the claim was jointly owned, did not
value it and did not objact to the parties” agreement regarding its exclusion apart from

the $25.000 reimbursement. Gary therefore respectfully requests that this Court reverse



the circuit court’s inclusion and valuation of the Civil Action and remand the case For
recalculation of the parties” martial property division consistent with the record.
Dated at Sioux Falls, South Dakota, this 22nd day of May, 2023,

DAVENPORT, EVANS, HURWITZ &
SMITH, L.L.P.

Phedider 2 Jron

Mitchell A. Peterson

Thomas M. Frankman

206 West 14™ Street

POY Box 1030

Sioux Falls, 8D 57101-1030

Telephone: (605) 336-2880

Facsimile: (605) 335-363%
Auwtarnevs for Appellant




The undersigned hereby certifies that this Reply Brief of Appellant complies with
the tvpe volume limitations set forth in SDCL 153-26A-66. Based on the information
provided by Microsoft Word 3635, this Brief containg 2,088 words and 10,863 characters,
excluding the table of contents, table of authorities, jurisdictional statement, statement of
legal ssues, any addendum materials, and any certificates of counsel, This Brief s
typeset in Times New Roman (12 points ) and was prepared using Microsolt Word 365,

Dated at Sioux Falls, South Dakota, this 22nd dav of May, 2025,

DAVENPORT, EVANS, HURWITZE &
SMITH. L.LLP.

Phedider 2JA

Mitchell A. Paterson

Thomas A, Frankman

206 West 14® Street

POy Box 1030

Sioux Falls, 8D 37101-10340

Telephone: (605) 336-2880

Facammile: (605) 335-3639
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The undersigned hereby certifies that the foregoing “Reply Brief of Appellant™
was filed electronically with the South Dakota Supreme Court and that the original was
filed by mailing the same to 500 East Capital Avenue, Pierre, South Dakota, 57501-3070,

on the 2Ind dav of Mav, 20235,
The undersigned further certifies that an electromic copy of “Reply Brief of
Appellant”™ was served electromcally to the attomeys set torth below, on the 22nd day of

Maw, 2025

Rachel Prehenm

Lockwood & Fahrbock Kool Law Office
121 8. Franklin Avenue, Suite 1

Sioux Falls, SD 57103

il Noekow VO
Attarneys for Appelles

Dated at Sioux Falls, South Dakota. this 22nd day of May. 2025.

DAVENPORT, EVANS, HURWITZ &
SMITH, L.L.P.
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Mitchell A Peterson

Thomas M. Frankman

206 West 14" Sireet

PO Box 1030

Sioux Falls, 8D 57101-1030
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