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JURISDICTIONAL STATEMENT

The cireuwit court issued a memorandum decision affirming the decision of the
South Dakota Department of Agriculture and Matural Resources Water Management
Board ("Board™) on July 2, 2024, (Memomandum Decizsion, App. 1), The circuit court
entered its corresponding order and final decision on July 17, 2024, which was served on
July 19, 2024 (Motice of Entry of Order: App. 10} MoCook Lake Recreation Area
Association (the “Association™) timely filed 11s notice of appeal on August 16, 2024, Thas
Court has appellate junsdiction purseant to SDCL § 1-26-37 and SDCL § 15-26A-3(1).

LEGAL ISSUES

Whether the cireuit court erved in affirmmng the Board raling that no water right
permit is required for Michael Chicoine/Dakota Bay, LLC, {collectively referred to
herein as “Dakota Bay™) to modity the shoreline of MceCook Lake to construct a canal to
expand MoCaook Lake for pnivate use or gain. The Board ruled that the canal 1= not an
ongoing appropristion of water, and thus no water rights permit s required. The circuit
cour affirmed the Board s ruling.

Most relevant anthority:
SDCL § 46-1-3
SDCL § 46-1-4
SDCL § 46-1-15
SDCL § 46-3-0
SDCL § 46-3-10
imre Pogled Advoe, Tr, 2012 51D, 24, §49, 813 MW .24 130, 146

Parks v, Cooper, 2004 5.1, 27,9 32, 676 N, W.2d 823, 834



Fretling v. 5 Dakota Dep 't of Soe, Servs,, 2010 51, 24, 913, T80 N.W.2d 472, 478

STATEMENT OF THE CASE AND FACTS

This 18 an appeal from a decision of the Honorable Tami Bem of the Union
County Cirouit Court affinming the Board ruling regarding the Petition for Declaratory
Ruling (“Petition™) filed by the Association, The Petition seeks a ruling that Dakota Bay
is required to obtain a water rights permit from the Water Rights Progrom prior to
altering the shoreline of MceCook Lake for the purpoas of constmeting a canal connected
to McCook Lake. (Petition, App. 12-15).

The facts in this matter are undisputed. MoCook Lake is a public. meandered lake
of the State of South Dakota located im Union County and 15 an oxbow of the Missourt
Eiver. (Water Management Board Findmgs of Faet, Conclusions of Law. and Desision:
App. 20-21; T.T.! p. 13, App. 33). The Association holds two water rights permits 1o
divert water from the Missour: River to MeCook Lake when the elevation of the lake 15
less than 1093 feet, [(Water Management Board Findings of Fact, Conclusions of Law,
and Deciston; App. 21; T.T. p. 13-14, App. p. 33-34). Most years, the Association
pumps up to 11,000 gallons of water per minutc 24 hours a day. 7 days a week. from
roughly March until September, to maintamn the lake elevation near the high-water mark.
{T.T. p. 24-26. App. 36-3T) The Assoviation has no additional pumping capacity
bevond what it already pumps, (T.T. p. 26, App. p. 38),

Dakota Bay applied to the South Dakota Department of Game Fish and Parks for

a “Pormit to Alter Lakeshore or Bottom Lands™ for the purpose of breaching an existing

L T.T." used herein refers to the transeript of proceedings before the South Dakota
Department of Agriculture and MNatural Resources Water Mansgement Boad.
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dike and constructing a canal connected 1o the southeast corner of MeC ook Lake, which
woitld be built fo further private development or sale of lets 1o adjoining property owners,
{Application for Shoreline Alteration; App. p. 46471 After the Association leamed of
Dakota Bav's proposed canal. the Association filed its Petittion. (Chronological Index;

App. 481

ARGUMENT
L Standard of Review

Under SDCL § 1-26-36, the Supreme Court “examine|s | ageney findings in the
same menner a8 the crouit court to decide whether they were olearly erroncous m light of
all evidence.” Reldburn v. South Dalata Dep 't of Labor and Regnidation, Reemplovment
Argistonee Division, 2024 5.1, 19,9 21, 3 NW.3d B34, 339 (citation omatted). However,
““[wihen the issue is a question of law, the decisions of the administrative agency and the
circnit court are fully reviewable” under the de nove standard of review,” Id, Statutory
interpretation s a question of law reviewed under the de novo standard, Shelling v 5
Dhafota Dep’t of Soc, Servs,, 2000 513 24, 9 13, 780 MN_W.2d 472, 478, Under the clearly
erromeous standard, the Court "[dogs] not look for reasons to reverse, oven if we would
ned have made a similar decision ... but confine our review to a determination whether the
revord contains substantial evidence to support the ageney’s decision.” Crifehrist v Trail
King Mndns, fae, 2000 5.D. 68,9 40, 612 MN.W.2d 1. 10, The Court will reverse an
agency'’s decision only if it is “clearly erroneous i light of the entire evidence in the
record.” fn re Pogled Advoe, Tr, 2012 5.1D. 24,9 49, 813 N.W.2d 120, 146. Because the
question in this appeal is a guestion of law, the court should apply the de nove standard

of review.



L The Cirewit Court erved in alfirming the Board ruling that no water right
permit is regquired to modify the shoreline of McCook Lake for the purpose
of constructing a canal to expand MeCook Lake for private use or gain,

A Analysis

1. South Dakota Codified Lew requires @ watar rights permit for the wse of
water and for the placement of works

“ITThe people of the state have a paramount mterest in the vse of all the water of
the state and . , , the state shall determine what water of the state, surface and
underground, can be converted to public use or controlled for public protection.” SIDCL §
46-1-1. A person may acquire the right to use, control, divert, or otherwise make
beneficial use of the public waters of the state. and the mechanism for acquiring that right
is & permil for appropriation. SDCL § 46-1-13 ([ A1l water within the state s the
property of the people of the stale, bur the right fo the wve of waler may be acquired by
approprighon as provided by law, ™) (emphasis added), The Circuit Court and Board™s
decision concluding no permit 15 required for the canal because there is no “ongoing
appropriation™ 15 nof a standard established by law, iz clear]ly erromecus, and is contrary
to b,

“[T]he starting point when interpreting a statute must always be the language
s ell.” Sredte v Livingoad, 2018 5.0, 83,931, 921 N.W.2d 492, 499 {quating Stare .
Rus, 2021 510, 14,9 13, 936 MW 2d 433, 438). South Dakota law is replate with
references to uses of water which require a permit. See e, SDCL § 46-1-3 ("It 15
hereby declared that all water within the state is the property of the people of the state,
but rhe richt to the wse of the water may be aogueired By appropriation as providad by
fow, ™) {emphasiz added); SDCL § 46-1-15 (“Except as otherwise provided thronghout

this title, no peraon may appropriate waters of this state for any purpose without firt



obtaming a permit to do £0.7) (emphasis addedy, SDCL § 46-5-9 (“No person may begin
O CATTY On any corsfmlion of works for storing or carrying water unfil a permit to
appropriate the water has been issued.™) (emphasia added ), SDCL § 46-5-10 (" Any
person intending to acquire a right to beneficial wse of water shall, before starting
construction or placement of works for that purposs or before taking the water from any
constructed works, make an application to the Water Management Board for a permait Lo
appropriate water . . . .7} (emphasis added}).

The general state policy on the use of water. and the acquisition of the right 1o use
water, 15 ¢learly established under statute, and has been recognized by the South Dakota

Supreme Court:

[Tihe gencral welfare requires that the water resources of the state be put to
benefiial wse to the extent which they are capable, and that the waste or
unressonable uae of water be prevented, and that the conservation of such water is
to be exercised with a view to the reasonable and beneficial use of the water in the
interest of the people and for the public welfare. The right to water or to the use or
flow of water in or from any natural stream or watercourse in this state 15 and
shall be limited (o such water as shall be reasonably required for the benefioial use
to be served, and such rmight does not and shall not extend to the waste or
unressonable use or unressonable method of diversion of waler . . . Gone [rom
our code was the pre-1955 statutory dictum mherited from territorial times that
‘the owner of the land owns water standing thereon [.]" Instead. there remained
sweeping provisions that all waters, *surface and underground, can be converted
to public use or controlled for public protection,” and *all water within the state is
the property of the people of the state]. |’

Parks v. Cooper. 2004 5.D. 27,9 32, 676 N.W.2d 823, 834 (citing former SDC 61.0101,
now codified SDCL § 46-1-4),

The Chief Engincer's legal counsel conceded that South Dakota law requires the
issuance of a permit for the construction of water works during. (T.T. p. 108, App. 44}

Monetheless, the Board did not conclude the construction of the canal was a waler works

requiring & permit, instead il concluded that no “ongoing appropriation” (a term
o



undefined by the Board, statute, or regulation ) exmsted and thus no permit was roquired,
{Water Management Board Findings of Fact, Conclusions of Law, and Decision: App.
25; T.T. p. 45; App. 45). The plain language of Sonth Dakota law requires a permit for
any usec, construction of any water works, or acqmisition of the nght for beneficial use of
water, [Dakota Bay's proposcd canal is indisputably a water works, uscs water from
MeCook Lake, stores water, and has the polential to be a beneficial use of water.

If no water nghts permit is required for the construction of the canal. then there 15
no public hearing requined as part of the State approval process, {T.T. p. 63. App. 42). Ha
water rights permit i required, Dakota Bay would be required to show unappropriated
water w available for the proposed use, that the canal does not unlawtolly impare the
Aszociation’s prior cxisting water rights, and that the canal 15 a beneficial use and in the
public interest. See SDCL § 46-2A-9. The requirement that Dakota Bav zshould apply for
a permit and mect the requirements of SDCL § 46-2A-9 13 a miniscule burden
vonsidening water has beén declared by the Legislature to be “of paramount mierest™ Lo
the people of the State. See SDCL § 46-1-1. The Cirout Court and Board's decision that
no waler right permit is required was clearly erroneous and contrary to lew, and a water
tights permit is required prior to the construction of the canal.

2. The Board erred in concluding the canal s not an ehgoing
dpproprialion af walér

Even under the unwnitten “ongomg appropriation”” standand, the Cireuit Court and
Board erred in concluding no ongoing appropriation exists. As stated during the Board
heanng by counsel for the Chief Engineer, the statute does not define “appropriation™,
{(T.T. p. 107, App. 43). Longstanding precedent holds that when a statute does not define

a term, then the term’s common usage and understanding is to be vaed. See, g,

Lo



SDCL § 2-14-1 (*Words used are to be pnderstood in their ordinary sense . ., 7% Jnore
Sales Tax Liak. of USA Tire Megmt. Svs., Tae., 2016 8.1, 7.9 7, 874 N.W.2d 510, 512
{("When terms are not statntorily defined. we give the terms a reasonable, natural. and
practical meaning. ™), Unrnh v. Dovisan ey, 2008 510, 9.9 5, 744 MW, 2d B39, 842
{"We interpret statutes in accord with legislative intent. Such intent is denived from the
plain, ordinary and popular meaning of statutory limguage. ™) (citation omitted).

The plain. ordmary. and common meaning of “appropriation” (or appropriate)
means 1o take possession of, to sel aside, or assign for a particular use. See, Appropriare,
Aerriam-Webster.com Dictionary, hitps: www.m erriam-webster. com ./ dictionary’
appropriate (last aceessed MNovember 2, 2024), The undisputed evidence establishes that,
except for in capecially wet vears, the Association must pump water into McCook Lake
to maintain its water level (T.T. p. 33-36, 61, App. p. 039-041). Every year the
Association pumps water into MeCook Lake, that same water will flow from MeC ook
Lake into the canal, because the proposed canal’s botlom 15 lower than the high water
mark the Association aims o fill MeCook Lake, (Letter from Association to William
Larson: App. 18} The water will be taken possession ofl, set aside. or used to maintain
water levels in the canal to benefit the pavate development, propertics, and parties
adjacent to the canal. {Application for Shoreline Alteration; App. 46). Indeed, it is the
canal’s ongoing reliance on the Association’s pumping. pursuant to its own water righta
permits, which gives rise to the Association’s concems — if construction of the canal
could impair the Association’s existing water rights, how can no water rights permit be

required to construct the canal?

11



While the Chief Engineer argues that the canal could be mitially filled by a
temporary use permit of other means (1.7, 107 App. p. 43 the fact remains that, unless
Dakota Bay is required to separately fill the canal annually. the canal will be filled from
MeCook Laks's water—water supplied by the Association pumping from the Missourn
River, Even if the canal is annually filled through some other water source, if the
Assogialion does nol pump water in a dry vear, the canal will drain. Under a reasonable,
natural, and prectical meaning of “ongoing approprigtion”. the annual filling of the canal
vin MeCook Lake's water must be considered an ongoing appropriation. See fn re Sales
Tax Liab. of US4 Tire Memi. Syy, Mo, 2016 3.D. at g 7, 874 NW.2d at 512, Thus, a
water rights permit s required even under the arbitrary “ongoing appropriation” standard,

CONCLUSLION

The Circuit Court and Board’s decisions ignore the plain letter of South Dakota
baw., which requires a water right permit for the use of public water, for the acquisition for
the nght 1o wse the waters of the state for privale gain, and for the placement of
walerworks. The singular focus on the word “sppropristion” misconstrues and msapplies
South Dakota law. But even so. the canal is ¢learly an “ongoing appropriation™ of the
water of MeCook Lake, as the term “appropriation’ is reasonably, naturally, and
practically defined.

Under the "swesping provisions™ of S8DCL § 46-1. where it is proclaimed that
water is of “paramount interest” to the people, Dakota Bay ‘s proposed expansion of
MeCook Lake requires a water rights permit. [f Dakota Bay modities the shoreling of
MeCook Lake snd constructs a canal without first obtaning a water rightls permit. then

there 15 no public inpuL. and no ability for the Assooiation Lo contest whether the canal’s

1z



use of MeCook Lake s water would unlavwfully inhibit the Association’s prior existing
water right, Such an cuteome would ignore the public’s paramount interest in the use of
water and violate the Association’s substantial righta, ita prior existing water rights
permits, and its due process righta.

The Circuit Court and Board's decision was made in violation of statutory
provisions, upon unlawlul procedure. was affected by other arors of law, and was clearly
erroneous in light of the entire evidence in the record. The Association requests this
Court 1o reverse or modify the Circuit Court and Beard's decision and rule that the
alteration of the shereline of MeCook Lake for the construction of the canal is a use or
appropristion of water, the sequisition of the right to benelicial use, or a construetion of
works, requining a water rights permit, and require Dakota Bay to submit an application

for a water rights permit prior to any construction related to the canal.

Eespectiully subum tted,

CRARY HUFF, P.C.

BY alolmAd Hines
David C. Briese
John M. Hines
3729 Picroe Strest Suite 200
Sioux City, LA 51011
(T12) 224-7550 phone
(7123 277-4603 fax
dbmesei cranvhull_com

ihines@Ecrarvhuff.com
ATTORNEYS FOR APPELLANT
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Mr. Dean Fankhauser
613 Pierce Street
Sjonx City, 1A 51101

RE: Memorandum Decision

In tbe Matter of MeCook Lake Recreation Area Assoclation’s Petition for
Declaratory Ruiling Fegarding Appropriztive Permits end Shoreline
Alterations 63CTV23-171

In the Matter of Water Permit Application No. 8744-3, Dakota Bay, LLC
GICIVI3-1T2

Dear Coumgel:

$3CTV23-171 and 43CTV23-172 are administrative appeals to the cireuit court by
MeCook Leke Recreation Area Associabion (“Associetion™) from decisions of the South Dakoia
Department of Agricuiture and Natural Resources Weter and Mampgernent Board (“Board™),

Because the Board carrectly determined no water right permit is required for the Dakota
Bay cangl constrection, allowed the intervention of Dakota Bey ard the Chief Engineer and did
not requirs disqualifieation of legal counsel, the determination by the Board [n 63CTV23-1711s
affirmed. Becsuse the Booerd correotly determined Dakota Bay's water use will be beneficial
and in the public interest and quashed subpoenas not served, the determination by the Board in
GICTV2I-172 39 affizmed.

Procedural Hisfory

G3CIVA3-1T1 is an administrative appeal by the A=zsociation of the Board' s declaratory
ruling that Michael Chicolne and Dakota Bay, LLC (jointly “Dekota Bay™ were not required 1o
make application to the Boad for a permit to appropriste water before starting construction to
expand McCook Lake for Dakota Bay™s use a2 well as jts Orders allowing the intervention of the
Chief Engineer of the South Dakota Departiment of Agriculture and Natural Resouross, Water
Filed on: 7/2/2024 Union County, South Dakota 63CIN23-000171
App. 1



Rights Program (“Chief Enginesr™) and denying the Association’s motion 1o disgualify the
Board's legal counsel. 63CTV23-172 is an administrative appeal by Association of the Board's
approval of Dakota Bay's Water Parmit No, 8744-3 and its Onrder quashing the Association's
subpoena duces tecum to the South Dakota Department of Game, Fish and Parks (“GFP"™) and
the Chief Enginess or Board.

Dakota Bay applied to (GFP for a permit to alter lakeshore o bottom lends io construct a
cenal om MoeCook Lake for private development or sale of lots to adjoining property owoers.
Dekota Bay had not applied for a water rights permit from the Board For the project although it
had applied for & water permit to use weter from an existing irgation well for the purpose of
pumping water into the preposed canal. The Associatiom commenced an action for declaratory
ruling from the Board as to whether a permit is required, a petition opposing s permit for use of
the existing irrigation water and issued subpoenas to GEFP and the South Dekota Department of
Agriculiare and Natural Rescurces Waier Rights Program (“DANR™) which were subsaquently
quashed by the Board. The Chief Engineer filed » petition opposing the Association’s
declaratory mling petition and was gran]niamnrinmm of he hearing. The Association filed o
motiom o disqualify the sttorney general's office from serving as the Board"s legal counsel
whith was denied at the bearing on the petition’s erits. After hearing, the Board declared a
water permit was not necessary concluding the construction of the canal is not an appropriation
of water and granted a water rights permit for use of the irtigation well water n the separate
application. The Board also overruled the Association’s objection to participstion by Dakota
Bay and the Chiefl Engineer in the declaratory jodgment procesding and its motion to dizgualify
legal counsel for conflice of interest. The Bourd had quashed the subpoenas which are also a
subject of appeal at & prior proceeding.

The Association filed ite appeal of the Board"s declaratory ruling on November 13,
2023,

The Association filed its appes] of the water rights permil issued on November 13",
2023,

Hearing was held before this cowrt on April 9%, 2024 ,

itandard of Review

The circuit coart’s standard of review in these matiers is sel forth by the South Dalots
Supreme Court referencing its own as follows:

“We review the Department's decision in the same manner as the circuit court™
Hughes v. Dakota Mill and Grain, fne., 2021 8D, 31, 912, 959 N.W.2d 903, 907,
see SDCL 1-26-37; SDCL 1-26-36. We review the Department's findings of fact
for clear error and overtum them only if “afler reviewing the evidence we are [eft
with a definite and firm conviction that a mistake has been made.” Hughes, 2021
8.0, 31,912, 959 N.W.2d at W7 (queting Scheeider v. 5.0, Dep'i of Transp.,
2001 5.D. 70, 910, 628 N.W .2d 725, T28). Bart “[w]e review the Department's
factual determinations based on documentary evidence, such o= depogitions and

App. 2



medical recends, de nove.” fd; ses Peterson v Evangelical Lutheran (Food
Samaritan Socy, 2012 8., 52, 99 18-19, 816 N.W.2d 843, 549 (explaining that
proposed amendments to SDCL 1-28-36 failed, leaving tis standard of review
intact with respect to apency findinps of fect derived from

evidence), “The Department's conclugions of law are fully reviewable," Hughas,
2021 5.0, 31,0 12,959 W.W.2d at 907,

News Am. Mbig. v. Schoon, 2022 ST, 79, §18, 984 N, W.2d 127, 134,

...TEViEWing couris are required to “give great weight to the findings made and
inferences drawm by the agency on questions of fact.” “However, questions of law
are reviewed de nove™ Morwel, 2012 3.D. 47,7 8, 815 N.W.2d at 570 (oiting
Vollmer v, Wal-Mart Stare, fnc., 2007 8.0. 25,9 12, T20 N.W.2d 377, 382),
“Mixed questinns of law and fact require further analysis.” Id. (guoting Darling v
W, River Masonry, Inc., 2010 8.D. 4, 10, 777 N.W.22 363, 366). *If .. the
question requires us to consider legal concepts in the mix of fact and law and to
exercise jud gment about the values that an‘mate l=pal principles, then ... the
question should be classified as one of law and reviewed de novo™ Il

Eastom v. Harson Sch. Dist. 30-1, 2013 8.0, 30, §7, 829 M. W.24d 468, 471.

In the Matter of MeCook Lake Recreation Area Association’s Petition for Declaratory
Ruling Regarding Appropriative Permits and Shoreline AMerations 63CTV23-171

1. Permit Necessity

The Boerd determined the canal as proposed is not an ongping aspropriation of weiss
and, accordingly, no water permit 1s necessary.

Although the Association asserts the Boand's determination that thers was no
appropriation of water is an answer 10 a question not asked, such i a necessary resolution for
deciding wheiher a permit from the Board was required for Diakota Bay's project. The
Association’s sttempt to distinguish “acquiring the right to use water or to construct waterworks”
(emphasis added) from an analysis of whether an appropriation of waber will ocour is
nonpersuasive and not supported by precedent. Similerly unconvineing is the Association’s
citation of Parks v. Cooper, 2004 8D 27, % 31, 676 N'W2d 813, 834 (3D 2004 for the premdse
that the history of South Dakota water law is not relevant fo the Coun’s analysis in this matter,
To the contrary, the very premise of the Count’s holding in Parks v, Cooper is that history and
precedent have established the public trust doctrine that exists apart from slatute controlling as
10 itz decision th that matter. Jd. at §42, 837,

The Chief Engineer's analy s is persuasive as to whether an appropristion such as to
require o permil is implicated in this case. An ongoing sppropristion permit Is unnecessary
because Dakota Bay would not have exclusive control of the water on the canal onee it s joinsd
o MeCook Lake, The facts ape andisputed end corrsctiy found by the Board, The Board
coerectly concluded the canal is not an ongoing appropristion of water,
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r 4 Proper Partizs to the Action.
A, Chicf Engineer

While the objection was not raisad uniil submission of its Objections and Alternative
Findings of Fact and Conclusions of Law, the Assoclation argues the Board improperly allowed
the participation of Dekota Bay &nd the Chief Engineer. Although SDCL 1-26-17.1 provides for
infervention in a contested case by & person with a pecuniary interest, intervention is pot
confined to those with 3 pecuniary interest for purposes of a declaratory judgment action”,

Declaratory judgment proceedings are generally considersd equitable in their
nature as (o bring them within the rule of equity which permits a joinder of
defendants where there is a community of interest in questors of law and fact and
which makes inapplicable the common-law mle that there can be a joinder of
defendants only where they are under a foint obligation or liability, In addition, &
state pravigion which was hased on the federal rule dealing with permissive
joinder of parties in civil proceedings has been constroed as giving broad
suthority for permissive joinder of defendants and as having been intended to
extend to all civil actions the principles of penmissive joinder which kad besn
followed In equity, which authority is to be liberally constmed in a declaraiory

228 Am, Jur. 2d Declaratory Judgments § 211 (West 2024) {indernal citstions cmitied).

Alihoagh Associafion cites STHCL 46-2A-4 e support of fis position that parties
who file a petition in opposition to 2 declaratory mling action may only participate if it
suffers a unigque imury which concerns & mater within the regulatory authority of the
agency, that statute only applies to an application pursuant to SDCL 46-2A-1, nat a
declaratory judgment action. In the event a decleratory judgment action is construed to
be an application pursuant 10 SDCL 46-2A-1, 46-2A-1 provides that the chief engirger
shall make n recommendation on the application. The chief engineer’s input is allowed
abd even reguired under tese statutes and its participafion cannot be considersd

B. Dakota Bay

The Association objects to the Board's receipt and consideration of Dakota Bay's
untimely Petition in Opposition to the Association’s Pefition for Declaratory Ruling. The
Association made a motion to strike Dakota Bay's opposition and preclude their
participation at hearing, The Board denied the Association’s motions finding that
because Dakota Bay is a necessary, original proper to the action, it was 20t required to
additionally file o patition to participate in the proceedings.

L EDCL 48-2-5 provides the Board may promulgate rules to sstablish prectios procedures for issuing
declaratony rulings.
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The Association concedes the facts are not in dispute, Brief of Apoellamt, pg. 3.
The participation of Daketa Bay and the Chief Engineer did not significanthy delay the
procecdings. There is no evidence that the Association was prejudiced by either Dakots
Bay's or the Chicf Engineer’s participation

The Board comrectly concluded that Dakota Bay was a necessary, original party that was
not reguired o file a petition to participate. The Board further correctly concluded that the Chief
Engineer was 2 party tn the action and also filed & timely pesition o participete.

3. Representation by the Attorney General's Office

The Association asserfs that the representation by separate attornays under the employ of
the Attorney Geperal's Office of both the Board and the Chief Engineer 12 a conflict of inserest
resulting in vieletion of the Association’s right to dus process,

While the Association concedes that an sdminisirative agency can both prosecude and
adjudge a dispute by virtue of the South Dekota Supreme Court's holding in Romey 1. Landers,
392 NW2d 415, 420 (5D 1986), it objocts to the Avomey Genersl's representation of both the
prosecutor and adjudicator, SDCL 46-2-4 and 46-2-4.1 provide the Attorney General has sn
obligation to represent both the Board and the Chicf Engineer.

To the extent that the attormey general is not a party to mn action or personaly
interested in & private capacity, the attomey general may represent opposing state
agencies in & dispute, Thus, unlike eonflict of imterest rul=s governing the condnct
of lawyers representing private clients, the attorney general is net necessarily
prohibited from representing governmental clicits whose mierests may be adverse
to each other,

T Am. Jur, 2d Aftorney General § 19 (West 2024)(imternal cittions omitted).

As argned by the Chief Engineer, *.. jt has also been stated that, dee to the attorney
general's statutorily mandated role in the state legal system, the nuiles of professional conduct
canmot be mechenically applied to the attorney general's office.” 7 Am. Jur. 24 Arorney General
§ 17 (West 2024) citing Chun v. Board af Trustees of Empleyees’ Reiirensent Sysizm of State of
Hepwaii, 87 Haw. 152, 952 P.2d 1215, 124 EA Law Rep. 1074 (1998); . State ex rel, Com'r of
Transp. v. Medicine Bird Black Bear White Eagle, 63 8, W.3d 734 (Tenn. C. App. 2001) and
Aitorney General v. Michigam Public Service Com'n, 243 Mich. App. 487, 625 N.W.2d 16
(2000).

The Board cotrectly concluded the Attomey General's Office may properly represent
buth the Chief Enginger end the Board in this proceeding.

In the Matter of Water Permit Application No. 8744-3, Daketa Bay, LLC 63C1V23-172

The Association appeals from & decision of the Board granting a waler penmit submitied
by Dakota Bey arguing there is noi substantizl evidence 1o support the Board's determination
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parsuant to SDCL 46-24-9 as the Board failed to review soil reports, construction plens, andfor
detailed specifications with respect 1o the proposed constroection.

1. SDCL 46-2A-9 crileria

[akiota Bay submitted Water Permit 8744-3 for a proposed cenal project. The proposed
project requested one tme use of well ground water of 20.6] acre-feet to fill the canal with a
continuing yearly appropriation of 7.99 acre-feel of ground wates. The Chief Engineer
recommended approval of the permit. A confested hearing was held. The Board approved the
permit subject to the Chief Engineer’s recommended gualifications and entered Findings of Faot,
Conclusions of Law and Decision.

SDCL 46-2A-9 provides as follows:

A permit to appropriste water may only be issued if there is reasonahle
protability that unappropriated water is availakle for the spplicant’s proposed use,
the proposed diversion can be developed without wnlawful impairment of existing
domestic water uses and water rights, the propoged use is & beneficial use, and the
permit iz in the public interest as it pertains to matters of pablic Interest within the
regulatory authority of the Water Management Board as dofined by §§ 46-2-9 and
a5-2-11.

The Aszociation appeals the Board's findings of fact wiick are reviewed under the
clearly eronsous standard. News dm. Mg supra. Its decision will be upheld unless this court
i5 left with & definite and fire eonviction that & mistake has been commiited. &d

A, Beasonable probability unappropristed water is avsilshle for use

The Board received the testimony of Nekaila Steen, & natural resources engineer with
Water Rights, who perfonned a technical review of the application and wes quelified as an
expert by the Boerd. Ms, Steen opined that based upon information regarding recharae to the
aquifer, existing water rights, and the observation well data, there iz suff cient uneppropeiated
waler available to satisfy the uss sought by Dakots Bay.

The Association bas failed to show that the finding was ermoneous,
B. Proposad use would not inepair existing domestic water uses and rights.

Mr. Michael Chicoine, who sought the application on behalf of Dekota Bay, testified s
tor bis plans to consirect a canal stemming off MeCook Lalke to provide lake access for current
and firure residents as well as the public, Mr. Chicoine tesiified as to the construction of the
canal including an 18-Inch fit, clay liner,

Ms. Steen further testified that the nearest existing domestic well is ovwaed by Mr.
Chicoine of Dekota Bay, LLC; the nexd nearest domestic well i .3 miles northavest of the
preposed point of diversion; the nearest existing water rights sre three separate water
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rights/'permits cach located approximately one mile from the proposed point of diversion; and the
nzansst observation well is 6 miles from the proposed point of diversion, Ms. Steen testified that
because of the quaiities of the Missouri: Elk Point agquifer, the area of the proposad point of
diversion and small volume reguested, there i3 a reasonahble probabilicy that the application conld
be developed without unlawful impairment to existing domestic 1ses and water rights. The
record established that, in fact, the point of diversion proposed has been operated with the same
ratz of diversion under an irrigation permit for nearly 20 years without complaim,

While the GFP provided testimony thut it had concern that 1fthe canal liner were 1o dry
out, its integrity and ehility to reduce seepage would be compromised and the Association
provided testimony that it would bear the burden of filling the canal should Mr. Chicoine’s well
fail or water is not pumped under the proposed appropriation, the continuing appropristion
addresses those concems.

The Board determinsd there is 4 reasonable probakility that wnappropriated water is
available for the proposed nse and there will be no unizwfil impairment of existing domestic
water uses and water rights,

The Association has failed 1o show that the finding was erroneous,
C.  Proposed use would be a beneficial use in the public interes:,
SDCL 46-1-6(3) cefines beneficial use:

“Bencficial use,” any use of water within or outside the state, that is ressonable
and useful and beneficial to the appropriatar, and at the same time & consisient
with the interesis of the public of this state in the best wiilization of water supplies,

While “public interest”™ is not defited in SDCL 46-1-6, the Association does nol seem to
dispute that greater access to the public for recreation activities is in the public interest ?
Instead, the Association argues the viability of the project prechudes a determination that such is
in the public’s hest interests.

The Sovth Dakota Supreme Cowrt has ruled that public interest review should incleds
whether a proposed project will flood and damage neighboring property. Dekay v, U5, Fish &
Wildlife Serv., 524 N.W . 2d 855, 859 (8.D. 1994). Thus, the viahility of the camal is a relevant
considersfion under public interest review. Here, the Board found the expert testimony
established that the given the nature of proposed point of diversion and relat:ve small volume
requested by the application, there is a reesonzble probability that the application could be
developed without unlawful impeirment to existing domestic uses and water tghts, FOF #19.
This finding satisfies the requirement of determining whether the proposed project will damage

ncighboring property or inlerests and is correctly found.

The Board found that the proposed use for recreation, o fill the proposed canal and
replace Josses due to evaporation or seepage constitutes a beneficial use m the public interest,

 Sen ARSD TL-81: 08010 which defines bemnsficial use of South Dakole streams to Include racneat b,
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The Association has failed to show that thess findings were erroneous,

The court iz not left with a definile and firm conviciion thet a mistake has been
commitied in regard to axy of the Board's findings as to approval of the permit.

2. Quashing of Subpoena

The Association claims as sdditional error that the Boerd’s incorectly quashed the
Agsociation”s subpoenas o GFP and DANR.

The clear language of both SDCL 15-6-43(a) and SDCL 1-26-19. 1 supparts the
Association's position that the subpoenas wers validly issued hy s attorney without leave of the
Boward. The Assoaciation failed. however, to effect service pursuant to SDCL 15-6-43(c) maldng
the Board’s decision to quash valid o that basis alone.” In addition, even if the Board's
determination quashing the subpoenas was error, the Association did not establish prejudice a5 a
result, The Association could have, and did, move the Board for ksuance of subpoenas pursnant
to the Board's construction of the procedural requirements. Further, the Association called a
wilness at hearlng pursuant to subpoena.

The Board correctly quashed the subpoenas pursuant to motion. Even if that
determination was in error, the Association was not prejudiced thereon.

1n conclusion, the Board carrectly determined no waler right permit is required for the
Dakota Bay canal construction, allowed the intervention of Dalkets Bay and the Chief Engineer
and did not require disqualification of legal connsel. Accomdingly, the Board's determinations in
63CIV23-171are affirmed. Further, os the Board correcily determined Dakota Bay's water use
will be beneficial and in the public interest end quashed subpoenas not served, the
determinations by the Board in 63CTV23-172 are affirmed.

Counsel for Dakota Bay may submit Orders in accordanes with this memorandum

opinion incorporating it by reference,
P

y ami Bem
F Circait Coust Judge

2 50CL 15-6-45(c) provides the subpoena shall be sered in ihe seme manter g5 & sumimons exsept no
sarvise by publication iz euthorized, SDCL 16-6-5(0), the statute slawing Service on a party's sltorhey,
provides 1585 does nol apply to ssnvice of & SUMMoNS or progess for corermpt. Accordngly, the subpoena
muEr e personally served Lo be effective. Service on the adrministrative assistant |s ineffecthve as & mailmg (e
counssl, SD0L AS-E-4d)8) 15-S-4[d)E); 158-4(a),
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STATE OF SOUTH DAKOTA )] IN CIRCUIT COURT

COUNTY OF UNION ) FIRST JUDICIAL DISTRICT

IN THE MATTER OF MCCOOK
LAKE RECREATION AREA
ARROCIATION'S PETITION FOR
DECLARATORY RULING
REGARDING APPROPRIATIVE
PERMITS AND SHORELINE
ALTERATIONS

Case No. G3CIVII-171
Caze No. 63CTVI3-172

FINAL DECISICN AND ORDER
IN THE MATTER OF WATER

PEEMIT
APPLICATION NO. 87443,
DAKOTA BAY, LLC

it ettt e Tt e et nd T Tmar’

Pursuant 1o STCL 1-26-36, il iz hereby OEDERED that the Memorandum Deizion filed
on July 2, 2024 is incorporated by reference; it is further

OQEDERED that the South Dakota Department of Agriculture and Notural Resources Waler
Management Board's (Board's) Findings of Fact, Conclusions of Law, and Decision in 63CIVZ3-
171 15 affirmed; it is further

OEDEEED that the Board®s Findings of Fact, Conclusions of Law, and Decision in
GICIV23-172 15 affirmed,; it 15 further

ORDERED that the stay of procesdings is lifted m light of this Court's final decision, and

Tudgment is herchy entered accordingly. 7HTI2024 2:00:11 PMA

BY THE COURT:

Honorable Tami Bern
Cireuit Court Judge

Filed or: 07/17/2024 Unlon County, South Dakota 83C1V23-000171
App. &



STATE OF 3OUTH DAKOTA ) N CIRCUIT COURT
) 58
COUNTY OF UNION } FIRST JUMCIAL CTRCULT
IN THE MATTER OF MCCOOK

LAKE RECREATICN AREA
ASSOCIATION'S PETITION FOR
DECLARATORY RULING
REGARDING APPROPRIATIVE
PERMITS AND SHORELTNE
ALTERATIONS

Case Mo, 63CIVI3-171
Case No. 63CIV23-172

NOT
N THE MATTER OF WATER OTICE OF ENTRY OF ORDER

FERMIT
APPLICATEON NO, §744-53,
DAKOTA BAY.LLC

T o e i T’ Nrn? nna® Tt M o™ i’ i i’

NOTICE HEREBY GIVEN that attached hereto and incorporate herein is & copy of the
Final Decision and Order in the above-title action, the original of which was entered by the
Homorable Tami Bern on July 17, 2024, and filed in the offics of the Clerk of the Firat Judicial

Cirouit, Union County, at Elk Peint, South Dakots,

Drated this 1% day of July 2024,

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By: &lsacy & Hegge
Stacy R. Hepge
111 W. Capitol Ave, Suite 230
Piems, SD 57501
Phonz: (605) 484-0103
Email: shegp={@zpna com

Atrorneys for Dakota Bay, LLC and
Micheowel Chicoine

Filed: TH9/2024 3:39 PM CST Union County, South Dakota 83CIV23-000174
.'J!'l.]-]i.'.l. 10}



CERTIFICATE OF SERVICE

1 certify that on July 19, 2024, a true and comrect copy of the NOTICE OF ENTRY OF
ORDER wiz electronically filed and served upon the following individuals through South
Dakota's Odyssey File and Serve Portal:

Jennifer L. Verleger David Briese
Soauth Dakota Attorney John M. Hines
General's Difice Crary Huif, P.C.
1302 East Highway 14, Suite 1 320 Prlerce Street, Surte 200
Pierre, 8D 57501 Bionx City, TA 51101
jennifer. verleger@state sd.us jhinca(@erarybufl.com
atgservice@state.sd.us dbriesa@eraryhufi.com
Artomeys for Chief Engineer and Amomeys for McCook Lake
Water Rights Program, DDANR Recreation Area Associalion
o' Stacy R Hegwe
Stacy B. Hegge

Filed: 7/19/2024 3:39 PM CST Union County, South Dakota E3CIV23-000174
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RECEIVED

MAR 13 2023
STATE OF SOUTH DAKOTA OmcEge
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES
WATER MANAGEMENT BOARD
N THE MATTER OF
THE MCCOOK LAKE RECREATION PETITION FOR
AREA ASSOCIATION'S PETITION DECLARATORY RULING

FOR A DECLARATORY RULING
ON SDCL CHAPTER § 46-1

-

The MeCook Lake Becreation Arca Association (the " Aszopistion™) hereby petitions the
Sowth Dekota Water Managemnent Board (the “Board™) 1o issue & Declaratiory Ruling on the
applicability of SDCL Chapter 46-1 pertaining to the factal situation presented herein:

1. The authority by which the petition is presented: SDCL § 1-26-15; SDCL § 46-2«
5, 8DCL § 46-3-10; ARED 74:02:00:03; und ARSD 74:02:0] :46.

e The name of the group submitting the petition: The McCook Lake Recreation Area
Association, a South Dikota nonprofll corporation.

3 The requested action: For the Board 10 issue @ Declzrziory Ruling finding that the
expansion of a public body of water for privale use or gain (such as by altering the shoreline of a
lake and comnecling 8 “canal™) requires & penmit to appropriate waler.

a. SDCL & 46-1-1 sates: “It iz hereby declared that the people of the stace have a
paraméunt interest in the use of all the water of the swte and that the siate shall
determine whal water of the state, surface and underground, cen be converted to
public use or eontrolled for public protection.”

b. SDCL & 46-1-3 states: “It is hereby declared that all water within the state is the
property of the peaple of the state, but the right to the use of water may be acquired

by appropriation as provided by law ™

MCLDR_aR_002
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o. BDCL § 46-1-10 states: * Any person intending to ecquire & right to beneficial use
of water shall, before siarting construction or placement of works for el purposs
or hefore taking the water from any constructed works, make an application 1o the
Wter Mansgement Board for a permit to appropriate water, in the form required
by rules promulgated pursvant i chapter §1-26 by the board.”

d. SDCL § 46-1-15 stales: “Except as otherwise provided throughout this titde, no
person may appropriate the waters of this smte for any purpose without first
obtaining a permit to do 20"

4. The reason fior the requested action is described in additionsl detail in the letier sem
from the Association to the Board dated December 5, 2022, attached hereto as Exkibit “A" and

g In sherl, the mason the Assccisfion secks the Declaratory Ruling is because
represeniatives of the South Dakots Department of Agricolmre and Watural
Resources (“TDANR™) have told the Associatbon that the expansion of a public lalke
by & private party does not require & permit o appropriale water,

b, After DANR's siatements 1o the Association that no permil to appropriate waler is
required to expand a pablic lake, DANR Chief Engineer Eric Gronlund testified in
opposition to 2023 HB 1134 before the South Dakota House Agriculiure and
Matural Resources Committer

g. 2023 HB 1134 requires the consert of & majority of lakefront property belore a
permit may be issued 1o alier the shoreline.

d. It was Mr. Gronlund's testmony that HB 1134 “potextially circumvents any

oppoeriunity for a full kearing on the ments of an application™ and that “a well-

MCLDR_AR_003
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cstablished weter rights procedure affording the opportunity for meaningful public
participation and public hearing is potentially bemg vpended.”

. Mr. Gronland™s testimony 1o the Agriculture and Natural Resources Commitice and
DANR's statements 10 the Association are inconsistent with one another.,

~ 2023 HB 1134, which was supporied by the Association, was developed in response
o DANR's previous statements that no water rights permil was required for a
private party to cxpend a public lake,

. The Associntion mgrees with Mr. Gromland’s testimony that before a private
mdividual can permanently alter a public body of waler for private gaim, meaningful
public participation amd public hearing is required by the plain language of South
Diakota law.

SDCL § 46-1-3 states explicitly that “the right ta the pst of water may be acquired
hy appropriation as provided by law.” (Emphasis added).

Expanding a public body of water, via canal or owherwize, nges the water of the
puhblic water body, and the right 1o do so may only be acquired by a permit for
appropration.

The procedure for obiaining a permit to appropriate water inclodes the opportunity
for public input.

. Because the people of South Dakota have a “paramnount imerest” in the use of all
water of the state, no private party should be allowed to permanently alier a public
lake for private gain without first receiving State and poblic approval through the

approprigtion permit procedures,

MCLDR_AR_D04
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[, The Association respeciiully asks that the Water Mansgement Bogrd lssue a
Declaratory Ruling thmt the alteration of a public water body by a privaie party
requires & permii for appropristion of water, comsistent with Mr. Gronlund's
testimony 1o the Agriculiure and Natural Resources Committee and consistent with
State law.

Dated this 17th day of February, 2023

CRARY, HUFF, RINGGENBERG,
HARTMET] & STORM, P.C.

BY

- MeCullough
Joba M. Hines
329 Pierce Street, Suite 200
PO Box 27
Sioux City, lowa 51102
Telephone: (712) 224-7559
Fax: (712) 277-4605
Email: gecallovwhiicrayhull.com
ATTORNEYS FOR PETTTIONER,
MOCOOK LAKE RECREATION
AREA ASSDCIATION

MCLDR AR_005
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l MCCOOK LAKE
.. L LCOCIATION

. Willkam Larson, Chairman
Water Management Board
South Daketa Department of
Agriculture and Matural Resources
523 Easl Capitol Ave.
Fierre, 5.D. 57501-3182
Pecenaber 5, 2022

| Re: Chicoine Canal
| Chairman Larson:

1 amn writing an behalf of the McCook Lake Recreation Association (MLA) o request a
“Declaratory Ruling”™ requiring Mike Chicoine to obtain a warer sight permit for the taking of
water from MeCook Lake (Lake) for the purpose of developing a canal off of the Lake.
Furthermore, we request the Mike Chicoine Water Right Permit be subservient to the Water
Right Pecmits of MLA. Presently MLA has two permits for pumping water out of the Missouri
River (Permits SE78-3 and 6479-3 for a combined capacity of 26.74 ofs). The proposed
Chicoine Canal {Canal) will impact the ML A permits by taking water from MoCook Lake.

‘ike Chicoine (Chicoine) has spplied for several permitz to construct & canal off of the southesst
l end of MeCook Lake with features as follows:

o Length: 2,050 LE (Secretary Robling sssures us the length of the canal is 1,500.)

& Width: 90 fi. at a water surface clevation of 1080, (McCock Lake has not been able to
reach The water surface elevation of 1090 in recent years),

=  Bottom width: 42 {1
Rortom Flevation: 1082 fi. (Below the recent spring water level in MeCook Lake prior o
the start of MLA pumping. )

¢ Side slope: 3:1

1 have attached a copy of the *Application for Shoreline Aleration of a Souh Dakos Public
Waler Body™ as prepared by Chicolne for detzils illusirating the sbove information,

MeCook Lake is an Ox-Bow of the Missoun River. The MceCook Lake Associetion and the Izaak
| Walten Lesgue of McCook Lake have spent over $10 million in dredging and constructing a
pumnping system. The McCook Lake Association spends over 560,000 per year for pumping
water from the Missouri River. As stated nbove, MLA has two water right permits allowing the
| pumping of 26.74 cfs through a MLA constructed 7000 foot, 24 inch pipeline to McCook Lake.

F.0O. Box |} IBS, Mook Laks, S0 57047 wiww . mocooklokesd.com

MCLDR_AR_006
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‘MCE'DDK LAKE
.. ASLOCIATION

During the summer of 2022 the 26,74 ¢fs was pumped continuously withetl rmsng the waler
leved to elevation 1088 until Tainfall events assisied the pumps.

Pumping resulting in a water level in MeCook Lake that 1s approximately 10-11 fL above the
Misgouri River water surface elevation (as measured at the pumping station). Attsched 15
praph of the waler level monitering over the last nine years. This graph shows how MLA
pumping snnually raises the Lake from a recent spring Lake level that is slightly below the
boniom of the Canal, If the Canal existed in 2022, water would not have entered the Canal until
the MLA pumps were placed in operation. Any ground waier around the Canal would be the
result of MLA pumping. The seepage male is about 2 inches per day from predomminantly the
southern shoreline and soath end of the Lake, Previous bonngs by the State of South Dakola
indicated the norhem and eastern shoreling and boNom are clay soils with lower seepage rates
During the summer the evaporation rates are about .25 inches per day.

MLA functions on donations and volunteerism, The Associstion does not have funds for
expanding the pamping or pipe capacity 1o accommodate the Canal.

In 1978, the State of South Dakots published & smdy titled: *Ground Water Study for Southern
Union County™ by Derric L. Tles, Attached is a “Map Showing Water Table Contours™ prepared
by Derric lsles (Map). Derric provided armows indicating the direction of ground water flow as
previously discussed in this leter. The southeast end of the Lake has the steepesl hydeanlic
pradient due to the shorter distance to the Rivers. The sxtension of the Leke by a Canel is
believad to increase the hyvdraulic gradient out of the southeast end of the Lake resulting m
greater seepage losses from the Lake.

The Canal will increass the surface ares of the Lake and resull in an increase in evaporation.
The water will be 1aken from MeCook 1ake.

Additionally, the Canal will bring the Lake closer to an imigation well owned and operated by
Mike Chicoine. We believe the Canal will feed the cone of depression created by the operstion
of the Chicaine irdgation well increasing the impact on McCook Lake.

We believe the Laws of South Dakotz protect the water rights of b citizens and should be
applied inthis sitvation, SDCL 46-1-1 states: "Il is hereby declared that the people of the state
have & paramount inderest in the use of all the water of the stale and that the stale shall determine
what water of the state, surface and undesground, can be convested o poblic use or controlled for
public protection.”

PO Box 1185, MeCook Loke, 3D 5704% whahw o ookkokesd. oo

MCLDR_AR_007
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AMmccook Lake
. i ccOCIATION

The Canal will result in the appropriation of water from McCook Lake to meet the eviaporation
and seepage Joses from the Canal. The Canal sheuld be required to comply with SDCL 46-1-1.
in wet vears MLA may have the ahility to supply water to the Canal. 1n dry vears, MLA cacnot
meet the needs of the Lake if 2 canal is built. The MLA reconds indicate that in dry years ns
presently being experienced, the Cenal would not have water withont MLA pumping. The MLA

pumps are not able to provide the Canal design water 3l any elevation bul especially a surface
elevation of 1080,

Taking of the Lake waler is o taking from the MLA water right which must be appropriated as
required by law, SDCL 46-1-3 mates: [t is hereby declared that all water within the state i3 the
property of the people of the state, bul the nght \o the use of the water may be soquired by
approprigtion as provided by lew™.

Especially applicable for the Canal is SDCL 46-1-15 which states “Except as otherwise provided
throughom this ritle, no person may appropriate the walers af s state for any purpose withou
first obtaining a permit to do s0.7

We ask that Mike Chicoine be required to obtain a water rights permit and the Chicoine permit is
subservient 1o the waler nights of MLA.

Sincersly,

Dirk Lohry, President
MoCook Lake Association
417 Lakeshore Drive
McCook Lake, SD 57049
712-251-6819

DirkLohry@aol.com

Ce: Bon Duvall

PO, Bax 1185, MoCook Loke, S0 37049

ween Mo cooklokesd.com
MCLDR_AR_G0E
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STATE OF SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

IN THE MATTER OF MCCOOEK LAKE
RECREATION AREA ASSOCIATION'S
PETITION FOR DECLARATORY
RULING REGARDING
APPROPRIATIVE PERMITS AND
SHORELINE ALTERATIONS

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND DECISION

e e e e e mar

Thia matter came before the South Dakota Water Management Board for
hearing on August 2, 2023, Board members Peggy Dixon, Rodney Freeman, Tim
Bjork, Leo Holzbauer, and Bill Larson attended the hearing and heard the
evidence presented. Petitioner, McCook Lake Recreation Area Associstion
(Association), was represented by John M. Hines, Dakota Bay was represcented by
Dean A. Fankhauser and Stacy R. Hegge. Ann F. Mines Bailey represented the
Department of Agriculture and Natural Resources, Water Rights Program, and the
Chief Engineer.

The Board, having considered the testimony and exhibits presented and
having entered its oral decision and rulings on the parties’ submisaions, now
enters the following:

A. FINDINGS OF FACT

1. Om March 13, 2023, the Association submitted a petition for
declaratory ruling. The petition requested that the Board issue a ruling that “the
alteration of a public water body by & private party requires a permit for

appropriation of water[.]”

App. 19



2. The Association served the petition on Michael Chicoine and Dakota
Bay, LLC on March 14, 2023,

3. The public notice was placed on the Department of Agriculture and
Natural Resources webhsite on June 12, 2023, and printed in The Leader-Courler
{Union County} and the Yankton Daily Press and Dakotan (Yankton Ceunty) on
June 22, 2023, The public notice provided that the Association was requesting
that the Board “[ijssue a declaratory ruling that Michael Chicoine/Dakota Bay,
LLC are required to make an application to the Water Management Board for a
permit (o appropriate water before starfing any construction or placement of
works to expand McCook Lake for Michael Chicoine's /Dakote Bay, LLC's private
use, because the proposed comstruction appropriates the water of McCook Lake
and would alse unlawllly impair the McCook Lake Recreation Arca Association’s
water rights.” The notice further provided that the hearing was scheduled for
July 12, 2023,

4, On June 21, 2023, the Chief Engineer/Water Rights program filed a
petition to participate in the contested case hearing. The Chief Engineer also
requested a continuanece from the July 12, 2023 hearing date and the setting of a
special meeting to hear this matter.

5. The Chicf Engineer's motion to continue was granted and hearing
was rescheduled for August 2, 2023,

. McCook Lake was originally an oxbow of the Missouri River which
became landlocked. It receives its water from runcif in the watersheq,

precipitation, and is believed to be hydrologically connected to groundwater
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sources and the Missouri River, In 1981, the Water Management Board set the
ordinary high-water mark for McCook Lake at 1090.7 feet mean sea level [msl).

i, The Association holds two water permits (rights for the purpose of
stabilizing the McCook Lake water elevation (Water Right No. 5878A-3 and Water
Pecrmit No. 6479-3). Each of these authorizes the diversion of water from the
Misgsouri River to MeCook Lake. Pumping, however, ig not authorized unless the
elevation of McCool Lake is less than 1090.3 feet msl and the lake elevation may
not be raised over 1090.3 feet msl.

. Mr. Michael Chicoine has proposed the construction of & canal
extending off the southeast corner McCook Lake to provide a waterway to/from a
proposed residential development. The finished canal will be approximately 110-
feet wide, 11-feet deep with a flat bottom, and approximately 1,800-fcet in length.,

o, The alteration of a shoreline requires a permit from the State. The
South Dakota Department of Game, Fish and Parks {(SDGFP) is the entity
responsible for issuing shoreline alteration permits. The State's official position is
that shoreline alteration permits may be required for any activity that may have
an impact on the lake, lakebed or lake shore, including, but not imited to: The
construction of ditches or channels; dredging or excavating to remove sediment,
or rock; scawall installation or repairs; retaining wall or breaicwater construction;
rip-rap installation or repairs; filling or creating artificial beach; stockpiling
brush, trees, vegetation, construction materials or debris in the lake or on the
shore; and/or réemoval or clearing of agquatic vegetation.

10,  Mr. Chicoine has applied for a shoreline alteration permit. During
the review of the application for a shoreline alteration permit by the SDGFP,

3
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Mr. Chicoine amended his plans and indicated that he would use his existing
irrigation well to provide an initial fill of the canal and then maintain a water
elevation in the canal to protect the integrity of the canal liner. SDGFP responded
by indicating SDGFP would be holding his application for & shoreline alteration
permit in abeyance until a proper water right permit was obtained.

11. Mr. Chicoine has applied for the additional use of his irrigation well,
which is completed into the Missouri: Elk Point aguifler, for the purpose af
maintaining the integrity of the canal liner (Water Permit Application No. B744-3.)
That permit application i1s currently pending before the Water Management
Board.

12. South Dakota Codified Law, section 46-1-15 provides “Except as
otherwise provided throughout this title, no person may appropriate the waters of
the state for any purpose without first obtaining a permit to do so.”

13. Additionally, SDCL § £6-5-10 provides “Any persom intending to
acquire a right to benefictal use of water shall, before starting construction or
placement of works for that purpose or before taking the water from any
constructed works, make an application to the Water Management Board for a
permit (o appropriate water, in the form required by rules promulgated pursuant
to chapter 1-26 by the board.”

14, “Appropriation” is not defined in statute. The plain meaning of
*appropriation”, however, is the exercise of control over property; to take exchisive
possesgion of; or (o set apart for or assign 1o a partieular use.

15. The Board heard testimony from Julie Burhoop. Ms. Burhoop serves
as the vice president of communications for the Association, The Association

4
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spends from $50,000 to over $150,000 per yvear pumping water from the Missouri
River into MceCook Lake. Ms. Burhoop additionally testified that the proposed
canal would necessarily use McCook Lalie water. She further testified that the
Association does not have the pumping capacity and the pipeline cannot handle
more than the current appropriation allowed for pumping of water into McCook
Lake.

16. Dirk Lohry also provided testimony to the Board. Mr. Lohry is the
current president of the Association. Mr. Lohry testified that he has measured
MecCook Lake weekly since 2011, The average fall of the elevation is 3.7 feet and
has a range of 0 to 6 feet. Mr. Lohry testified that ther= would be no water for the
proposed canal if the Association did not pump. He further testifed that McCook
Lake would dry up without the Association’s pumpmg. Mr. Lohry additionally
testified that water is leaving the lake through evaporation and leaching, While
he feels they know what amount of what is lost through evaporation, the amount
lost through leaching variea. He further testified that clay ners may work
initially but will dry up and crack and allow leaching,

17. Kip Rounds, a regional supervisor for SDGFP also presented
testimony to the Board. One of Mr. Rounds’ duties is the review of applications
for shoreline alterations. Mr. Rounds described the shoreline alteration
permitting process and indicated that the permitting process does not involve
public hearing. The most commeon type of shoreline alteration applications he
has seen has been for shoreline stabilization. He further testified that the only
ahoreline alteration application for expansion of a lake that Mr. Rounds has seen

is Mr. Chicoine's apphication.

.'J!'l.]-]i.'.l. 23



18. Mr. Rounds further testified that the engineers for SDGFP
determined that the soils present at the location for the construction of the
proposed canal are susceptible to seepage. To mitigate scepage, those engineers
recommended a clay iner. Should the clay liner dry out, it could become
compromised to a point where it would not prevent seepage.

19, Chief Engineer Eric Gronlund testified before the Board as well.

Mr. Gronlund testified that water permits are required when the water will be
under the possession or control of the user. The construction of a canal as
proposed by Mr. Chicoine does not result in the posssssion or control of the water
and, therefore, it is not an appropriation of water, Mr. Gronlund further testified
that the elevation levels of the lake and the elevation levels of the canal may not
correspond at all times due to the berm which is to be constructed at the end of
the canal.

20. Mr. Gronlund testified regarding the appropriation process in South
Dakota and the different types of permits available including a standard or
traditional type of permit which is required for an appropriation that occurs
annually and a temporary permit for the use of public waters for construction,
testing, and drlling purposes which has a limited duration. He stated that the
initial fill for the proposed canal could be accomplished without an ongoing
standard appropriative permit, but through a temporary permit for the use of
public water for construction, testing, and drilling purposes.

21. Additionally, Mr. Gronlund testified that there are currently federal

and state regulatory processes in place for a project like Mr. Chicoine’s through
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the United States Army Corps of Engineer 404 permitting program and SDGFPs
shoreline alteration permitting process,

22,  Mr. Gronlund is charged with protecting the waters of the atate from
waste and implementation of South Dakota's water permitting system.

Mr. Gronlund stated that the canal, if constructed as proposed, would become
part of McCook Lake and would not be appropriating water from McCook Lake,
Mr. Gronlund also testified under natural conditions that McCook Lake is
easentially a representation of the ground water table. Making matters more
complicated is the entrénchment [or scouring causing a h}ﬁrh-:g of the bed) of the
Missouri River which is lowering the ground water table in the area.

Mr. Gronlund also testified of other similar projects (the expension of a shoreline
or construction of a canal) that have not been required to obtain a stendard or
traditional water permit.

23. Michael Chicoine additionally provided testimony regarding his
application for a water right permit and associated documents.

24.  Once constructed, the canal extends the shareline of the lake and
becomes part of the lake,

25, The construction of the proposed canal does not constitute an
ongoing appropriation of McCook Lake water and, therefore, does not require a
standard or traditional water right.

26. The initial fill of the proposed canal can be accomplished through the
issuance of a temporary permit for the use of public waters for construction,

testing, or drilling purposes pursuant to SDCL § 46-5-40.1.
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27. Any finding of fact more properly designated as a conclusion of law
shall be treated as such.
B. OBJECTIONS TO FINDINGS OF FACT
Water Rights filed Proposed Findings of Fact and the Petitioner filed objections
and propesed alternate findings. In compliance with SDCL § 1-26-25, Petitioner’s
Ubjections to the Propesed Findings of Fact are accepted, modified, or rejected as
follows:

1. Petitioner ohjected to Proposed Findings Paragraph 1 and alleged that
it misstates the relief requested in the Petition and states: “The
Association's Petition requests "For the Board Lo issue a Declaratory
Ruling finding that the expansion of a public body of water for private
use or gain (such as by altering the shoreline of a lake and
connecting a "canal’) requires a permit to appropriate water,” This is
not an accurate recitation of the relief requested in the Petition.
Rather, Water Rights proposed fact #1 is taken verbatim from the
Petition. Alterpative Finding to Paragraph 1 is DENIED.

2, Petitioner objects to Proposed Findings Paragraph 19, specifically the
sentence "The construction of a canal as proposed by Mr. Chicoine
does not result in the possession or control of the water and,
therefore, it is not an appropriation of water." The Proposed Finding
is consistent with the evidence and testimony presented to the Board.

No alternative Finding is proposed. Petitioner's objection is noted.

3. Fetitioner objects to Proposed Finding 25 and asserts “The

Association objects to Paragraph 25 of the Proposed Findings of Pact

&
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becanse (a) the conclusion itself is wrong; and {b) the correct question
is not whether an ongoing appropriation exists, but whether the
canal "uses" water from McCook Lake. See SDCL § 46-1-3.7 This is
merely a portion of Petitioner’s argument at Hearing. No alternative
Finding is proposed. Petitioner’s objection is noted.

C., CONCLUSIONS OF LAW

Baged on the foregoing Findings of Fact, the Board makes the following

Conclhusions of Law:

1. The Board has jurisdiction to entertain this request for & declaratory
ruling pursuant to SDCL § 46-2-5 and ARSD 74:02:01:46,

2.  The Chief Engineer is & proper party to this action. Additionally, the
Chief Engineer filed a timely petition to participate in the matter.

X Michael Chicoine, and Dakota Bay, LLC are also proper parties to
this matter. Because the Association personally served Mr. Chicoine and Dakota
Bay, LLC, neither were required to additdonally file & petition to participate in the
contested case proceedings.

D. OBJECTIONS TO CONCLUSIONS OF LAW

Water Hights filed Proposed Conclusions of Law and Petitioner filed
objections to the proposed conclusions of law. In compliance with SDCL § 1-26-
25, Petitioner's Objections to the Proposed Conclusions of Law are accepted,
modified, or rejected as follows:

1. Petitioner objects to Paragraph 2 of the Proposed Conclusions of Law

and alleges that the Chief Engineer is not a proper party to the action

9
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and cites to SDCL § 46-2A-4 for this proposition. This assertion
misunderstands the role of the Chief Engineer in the water
appropriation methodolegy in South Dakota. Additiomally, the Chief
Engineer filed a timely petition to participate in the matter. No
alternative Conclusion is proposed. Petitioner's objection is noted.
2. The Petitioner objects to Paragraph 3 of the Proposed Conclusions of
Law and aaserta that Dakota Bay, LLC /Michael Chicione were not
proper parties pursuant to § SDCL 46-2A-4. At the hearing, the Board
determined that they were a necessary, original party, additionally, the
Association personally served Mr, Chicoine and Dakota Bay, LLC, No
alternative Conclusion is proposcd. Petitioner's objection i= noted.
E. DECISION
The Board hereby DENIES the requested relief and declares that
Mr. Chicoine's/Dakota Bay's canal is not an appropriation of McCook Lake water
and dees not require a standard or traditional permit from this Board.
Dated this 12 day of October, 2023.

BY THE BOARD:
L]

_Bill Layson

Bilt Larsomn [I:In:t 12, 2023 16:47 COT|

William Larson, Chairman
South Dakota Water Management Board

10
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STATE OF S50UTH DAKOTRA IN CIRCUIT COURT
COUNTY OF DNION FIRST JUDICTAL CIRCOIT
IN THE MATTER OF WATER Case Mo. 63CIVZ3=-000172

FERMIT AFPLICATION NO. B744-3,
DAEKCTA BAY, LLC

Transcript of Proceadings
RBugust 2, Z0Q2Z3
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BCARD MEMBERS PRESENT

William Lar=on, Chairman
Leo Holzbauer

Bodney Fresman
Tim Bjork
Peggy Dixcon

David M. McVey, Counsel for the Board

Carla A. Bachand, BMA,; CER
pchachand@pie.midoo.net /605,222 4235
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gimply say that the statutes 46 == my apologies, I have the
wrong notebook. First, the rules that he cites in his motion
are the Fules of Prefessiconal Conduct, and he refers to the
scope of the Rules of Professicnal Conduct. It specifically
provides that they are designed to be guidance, they are not
deaigned to be weged as a weapon, anod they are nat to be used
necessarily to disgqualify counszel in a matter.

Second, T would say there is no conflict. Mr. McVey
repressnts the board, I ropresant the Water Rights PFrogram, and
it's done by design of the legisiature, %o our office, this 1a
not the cnly instance where the office represents both the
board and tha program. &And to any extent that thece might be a
conrflict, I would argue that it is walved by the legislature in
fhe enactment of 4E=Z=d and §6=2Z=4.1.

Additionally, I'll paint out that Fule 1.7 allows a
lawyer to represent; 1f there 13 a8 concurrent conflict, if the
lawyar believes ke is able te do s¢, it is not prohibited by
law, no assertions by ohe client in conflict or agalnsi ancther
client, and therm iz informed consent. And here I would argus,
even under 1.7, Mr. Hines and the azsociation are not the
client. Bo I guestiocn whether or not he hag standing. And
two, as long as Me. McWVey believes he can represent the board
fairly and appropriately and ae leng as I belleve I can

represent the board, we have satisfied the reguirements of Rule

1.7,

Carla A. Bachand, EMR,
pobachend@pie.midoo. net 605, 222 4235
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M5. BINEGAR: Heolzbauer.

MR. HOLEBAUER: RAve.

ME. BIHEGAR: Larsoh.

CHATEMEN LARSOM: Aye. The motion to disgqualify Water
Management Board'sz legal counsel is hereby denied. We will
move on to the next ltem om the agenda, which 1s bo consider
the motion and any responses toe the motion to ztrike Dakota
Bay's resistance, jolndezr, exhibits, and appearances regarding
the McTock Lake Becreation Area Bsseociation's petition for
declaratory ruling regarding appropristive permits and
ghoreline alteration that was filed by Mr. Hinza on behalf of
the McCook Lake Recreation Area Aasocilaticon. Mr. Hines, your
motion.

ME. HIMES: Thank you, Mr., CThairman. This is Jochn
Eines again. So I balieve the board yesterday received the
response from Ms. Hegge o behall of Daketa Bay, and so I would
just; in addition to what was submitted; offer a short response
to that, which is that the rules and the Scuth Dakota law do
not state that a party who raceives the declaratory ruling
petition, aa it's regquired to be served on & peracn who hasz a
pecuniary interest, is entirled to recelve that petition, the
rule and the law do neot aay that that party is autaomatically a
parkty to the declaratory ruling.

These declaratory rulings do poet start as contasted

cases until acmeone files in cppeositicon. The standard is

Carla A. Bachand, EMR; CEE
pchachanddpie.mideco.net /805,222 . 4235
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obhligetions without them to be allowed to be a party.

you,

CHAIRMAN LARSOM:

board members?

Thank wyou.

Thank

Any questions by the

Hearing none, do I have a motion to aithar

grant or deny the motion to strlke Dakota Bay's resistance?

ME.

FREEMAN: Mr. Chairman, Fresman.

deny the motion to strike.

CHATHAMAR LBRSCN:

Do I have z zecond

motion to deny the motion to strike?

Ms,

CHAIRHAN LARSOMN:

DIXEON: Dixeon. Second.

Can we have 8 roll

M3. BINEGAR: BEjork.

ME. BJOREK: Bye.

M3. BINEGAR: Dixon.

M3, DIXON: Aye.

MzZ. EBEIREGAR: Freeman.
ME. FHEEMAN: Aye.

M2, BINEGAR: Holzbauer.
ME. HOLAZBRUER: Aye.

M5. BIHEGAR: LArson.
CHATRMAN LARSCOH: Aye.

Bay's resistance iz hereby denlied.

item on the agenda,

I would mowve to

to Mr. Freeman's

=all]l plegsa?

The moticon to strike Dakota
e will move on to the next

which i3 to consider the McCook Lake

Becreation Ares Asscciation's petition for declaratory ruling

filed by Mr. John Hines cn behalf of the McCook Lake Regreaticn

Carla A. Bachand, EMR,

CER

pcbachandfpie.midoo.net fE05.222.4235
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gtill want me to read 1it?

CHAIRMAN LARSCON: What 1 would prafer to do 13 just
make the stipulation pazit of the record in the case without
having you read every word. Any objection to that?

ME. MINES-BAILEY: Mr, Holzbauer and Ms. Dixzon do not
have copies of the stipulaticn. That would be the only
advantage of reading it.

ME., HINES: It's a short stipulation:. 1 can read Lt.
20 [or those who can't read the ptipulation, this is an
agreement between the partlesz in the declaratory ruling action.
The parties in the above-entitled action; McCook Lake
Becreation Area RBssociation, the Chief Engineer, and Dakota Bay
hereby stioulate Lo the follewing facts. One, MoCook Leke was
originslly an oxbow of the Missouri Biver which became
landlocked. It receives it= water from runoff in the
watershed, precipitation, and is believed to be hydrologically
connected te ground water acurces in the HMissouri Biver., In
1881, the Water Management Board set the crdinary high water
mark f£or Molfook Lake et 1020.7 msl.

Two, the associstion holds two water permits/rights
for the purposas of stabillzing the MeCook Lake water elevation,
water Tight number 587383 and water permit number B47%=2,
Each of these authorizes the diversion of water from the
Missouri River to McCook Lake., Pumping, howewver, ia naot

authorized unless the elevation of MclCook Leke is less +than

Tarla A. Bachand, BME, CER
pebachandiple . mldeo.net /605,222,4238
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109032 feet mal and the lake elevation may not be raised over
1080.3 feet msl.

Humber three, Mz, Michasl Chicoine has propeszed the
copatruction of a canal extending off of the southeast cormer
of McCock Lake to provide a watarway To and from a propoded
residential development. The finished canal will be
approximately 110 feet wide, 11 feet deep with a flat bottom
and approximately 1800 femt in length.

Fumber four, the altaratlen of a shoreline reguires a
permit £rom the State. The South Dakota Department of Game,
Fish and Parks 13 the entity responsible for issuing shoreline
alteration permits. The State's official positionm is that
shoreline alteration permitas may be required for any activity
that may have an impact on the lake, lake bed or lake shoze,
including, but mot limited to the conatruction of ditches ox
channels; dredging or excavating te remeve sediment or rock;
geawall ilnstallation or repalrsi retalning wall or bresk watex
construction) rip-rap installaticon or repalrs; £illing or
creating artificial beachi stockpiling krush, trses,
vegetaticn, construction materials or dekris in the lake or on
the shore; and/or removal or clearing of aguatic vegetabidn.

Humber five, Mr. Chicoine has applied for a shoreline
alteration permit. During the review of the applicaticn for a
shoreline alteraticon permit by the Scuth Dakota Department of

Game, Fi=h and Parks, Mr. Chicoime amended his plans and

Capla A, Bachand, EME, CRR
pobachandfpie.midoco.net/605. 222, 4235
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indicated that he would uze his exlsting lrrigation well Lo
maintain the water slevation in the canal to proteck the
integrity of the canal liner. Game, Fish and Parks responded
by indicating Game, Fish and Parks would Te holding his
application for a shoreline alteraticn permit in abeyance until
4 proper water right permit was cbtained.

Humber six, Mr, Chigcine has applied for ths
additional use of his irrigation well for the purpose of
maintaining the integrity of the canal liner, water permit
application number H744-3. That permit ia currently pending
bafore the Water Management Board. Dated this 30th day of July
£023; and signed by attorneys for the parties.

CHAIRMAN LARSON: Thank you, Mr. Hines. Further
evidanos,

MR. HIRES: Back to the original guestion, Mr.
Chairman., The additiconal procedural matters that were raised;
would you like me to address Lhose at closing?

CHATRMAM LARSOH: Yes.

MF. HIHES: I will go ahead and call my first witneass,
Julie Burhoop. Julle. Are we golng to do cpening atatements?

CHATRMAN LBRSOM: That's fine.

ME. HIRES:  Julie, I'm sorry, T c2lled you Too soom.
Again, I'm Johm Hines, attorney for the HoCook Leoke
Association. McCook Lake, Scuth Deketa, is & unlgue lake in

the atate of South Dekota 1n that 1t la sustained by pumplng

Carla A, Bachand, BME, CER
pebachanddpis.midoco.net /605,222 . 4235
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and tear so we have a lot more mainternance, and 30 last year we
spent ower 515,000,

Q- And where does the momey for the asscociation genarally
come Lrom?

B Moetly fund ralsing efforts. The city gives 525,000
per vear, and everyvibhing else 15 fund raised.

Q. When you say city, i1s that the City of Horth Sicux
City, South Dakota?

A. It ls.

. Ard MeCook Take iz a public lake; correct?

A, Carrect.

Q. The McCook Lake Assoclation doesn't control who in the
public is allowed to uss the lake.

A. Not at all.

. And the assoclation doesn't hawve the authority to tax
anyone; is that correct?

E. Mo, we are a nonprofitc wolunteer organleation.

. Can you tell me in an average year when thes
apancletlon sbearts pumping and when you stopd

A We start pumping every vear in the spring usually in
March or Apell a3 soon a3 the river levels get high enough for
s to do so. We continoe pumping unktil the water level
reaches == well, we pump cchtinucusly just to maintain the lake
over the summer, even cnce we do reach an elevation of 1088,

and then we shut the pumps off roughly in the end of Septerber.

Carla A. Bachand, RME, CER
pebachandipie.nidco.net /605,222, 4235
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a8 Can you turn te what's been marked as Exhiolt 2. Ths
pacrtlics have stipulsied thet the zassoglation holds btwo wabter
rights permits, As you flip through Exhibit 3, which is 11
pages long, doss this appear to be a copy of those documenkts?

b. Corract.

24 Have you seen these before as VP of communicatliong for
the assgoiation?

A, I have,

MR. HINES: 1 would offer Exhibit 3.

CHAIRMAN LARSON: Stipulated. I presume there is no
chiection.

M5, MINES-BRTLEY: Mo objection.

CHAIRMAN LARSON: Exkhibit 3 is admitted.
EXEIBITS:

(Exhiblt Humber 3 received into evidenoe. )

% 8 (BY MB. HINES] On page two of that exhibit, can you
read to maé how many gallons per minute the assoclation dis
anthorized to pump?

A 12,000 gallons per minute,

- boes the asscciation's pumps ever reach that lewel?

A, They do.

Qs They reach 12,000 if you turn them all the way up?

i Yes .
Q. But wou are not autherized to pump any more than that?
A Corxect.

Carla A. Bachand, EMRE, CRR
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. What's the reason that the assoclation filed the
petition fox declaratory ruling?

B We have Dakoba Bay or wWhoever would want to expand
McCook Leke woinld have to use leake water to help fill the
canal. If there's nob a separation between another body of
water and McCock Lake, it’s all one body of water, it uses some
of the water. We deon't have the pumping capacity, uWe don't
have -- the plpeline that we have cannot handle pumping any
more. than 12,000 gallons a minute; and we don't have the budget
to pump any more water than what we already have.

. Are you aware of anyone other than Dakota Bay and Mr,
Chicoine who has plans to expand Hcolook Lake?

A I do not have any knowledge of that.

Qi Turn to Exhibit &, it shonlid bhe Mr, Chiceolne's
application for a shoreline alteration. The partlies have
etipulated that he has done thie, but does this appear to be a

copy of that document?

F .5 Tes,
L8 You have reviewsd it before?
B, I have.

MR. HINES: I would offer Exhibit 6.
CEATRMAN LARSCON: T am aasuming neo objections.
ME. FAHEHADSEER: Ho objection.

CHAIBRMAN LARSOH: Exhibit 6 is admitted.

Carla A. Bachamd, BMHER, CRR
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ME, MIMES-BAILEY: No ocbjections.

ME. FAHEHAUSER: I would obiect only that it seems
chat it's & graph from a larger repeort that is not complete.

CHAIRMAN LARSON: I'll overrule that objectiom.
Exhibirt 5 is admitted.
EXHIBITS:

(Exhibit Number 5 received intc evidence.)

. (BY MR. HIHES] Dirk, is it a falir summary toc say that
the sharp upward line on these graphs represents when the
aszociation beglns pumping, the Flat area 1ls the sustained
pumping, and then the sharp downward line i3 when the pumgs
shut off?}

A That 1s a correct characterization of that trend on
that line, yes.

(a9 What's the average annual fall if you average thesa
lin=z together?

- If wou averaged it owver the past 11 years, ths average
iz 3.7 feat. 1t haa a range cf 0 fear to six feet. Last year
it was six [=el.

L Whan you say & range of zero, what does that mean?

A That means it didn't go down that year,

o What happened that year?

A That wasa 2019 and it was a very wat ysar. 2011 it
didn't go down, it kind of went down, buot not anough below the

layel we haven't measured,

Carla A. Bachand, ®ME, CER
pebachandipie .mideco.net/605.222. 4235
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0. When the water level goes down in the lake evercy yesar,
what will happen to the water level in the canal?

A. They are hydrologically connected and the capnal is
connected to the lake. If the lake goss down, the canal level
goas down, If the canal level would somehow go up, then the
lake lavel would go up because water finds itz own lewvel,

e On your chart, it appears there was at one time the
lake lewvel fell below the elevation of 1082 is that correct?

A. That is correct,

b5 Do you know what the gpecitication for the bottom of
the slevation 1s for Mr. Chicoline's canal?

A. The graph that I have seen from an application, I
think it was for the Corpsa of Engineers, that the bottom of
that canal was at 1482,

[ If the lake is below 1082, would there bhe any water in
the canal?

A [ F

Q. Dirk, can you turn te Exhibic 10.

R 1o, yes.

. Did yeu take this phets, Dirk?

A Tea,

Q. What does this show?d

A. That shows the installabtion of a pipe going into
McCook Lake. It was damaged 1 thionk sarly last year, and it

had to be replacad.

{Carla A. Bachand, EMR, CHR
pebachandipise . mideo. et fO05.222 4235
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drying eut and cracking or eotherwise failing?

R, I did not analyze that.

. Ian't it tTue if the associaticn doeen't pump &ny
water, that in dry years there won't be any water in the lake
or wery little?

A, Fepeat your guesation please,

Q. Is it true that if the association doea not punp any
water in a dry year, that the lewvel of the lake will be very
low?

HA. Yean.

=% Could the canal use the lake if the Melook Lake
Azzociation did not pump water?

A Repsat agalin pleass.

Q. Can the canal use the lake if the McCook Lake

Apsociation does not pump aby Wwater?

A I don't know whet your definition of use is.

Q. Hill any boatz be able to access the lake from the
water?

& Unlikely if there's only two foot of water therw,

o 8o 1an't it feir te say that the cangl's sxistance

will depend on the association's efforts pumping water?

B. Thelr abillity teo access from the canal to McCook Lake,
But he may have sther uses attendant.

<18 Is access a type of use?

A Ig access a type aof usa?

Carla A. Bachand, BMR; CER
pchachand@pie . midoo. net /B05.222.4235
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CHAIEMAN LARSON: I'm going to sustain that okjecticon.

i {BY MR, HINEZ) Mr. Gronlund; were you at the
committes hearing on HBE 1134A%

M5. WINES-BAILEY: Objecticn. Foundation and
relevances, I'm sorxry, not foundation, Just relevance,
CHATEMAN LARSON: Sustain that,

. (BY MR. HINEZ) Mr. Gronlund, is there any public
hearing or input for the McCook Lake expansion proposed by
Cakota Bay?

A. Specifically for the canal, not that I'm aware of,

Q. If this board ruled that Mr. Chicoine would be
Ffequired to cbtain an additional water rights permit for the
waters of McCook Lake, would there be the cpportunity for
public hearing and puklic lnput?

A The water right permitting process has a public notice
and the ability te petiticn.

2. Ig that a yes?

A. Yes. Sorry.

MA. HINES: Thank you. HNo further guestions.
CHATRMAN LARSON: Ms. Mines=Balley?
M5, MINES-BATIEY: Thank you.
CROZS-EXAMINATICON
BY M5. MINES-BAILEY:
. Eric, how long have you been Chief Engineer?

A. Bince February 26th or Z7th of 2020, two wesks bafars

Carla A. Bachand, EFME, CER
pobachandipie . midoo.net /f605.222.4235

App. 42




Lad

in

4]

11

12

19

24

21

107
noticed set of facts and reguested relief as modified by Mr.
BEines in the June 30 hearing.

Regqardless, I want to be very clear about what the
board's jurisdiction is here right now. What you are being
&asked to determine is not whether 1t's okay or an appropriation
should issue, but it's whether or not one is pecessary. And
you have heard testimony that this does not constitutbe an
appropriation. The statutes reguire that before anybody
eppropriates water, they have to obtain a permit. An
appropriation is not defined by statute, but you use ths common
language, and an appreopriation means a setting aside, a setting
apart, a designation for B particular purpose.

This particular projsct, enlarging the lake, adding a
canal, does not get aside any wate¥. There's no diversion
after that initial fill. There is no withholding of the wmater
from anybody else. There is nothing about Lt that indicates
that it requirss 3 traditional apprepriatien permit.

And I don't deny that the initial £ill of the eanal
would require a permit, but that could be satisfiad, as Mr.
Gronlund testified, with 2 temporary permit for use of publiec
waters for the purposes of construction, drilling, and testing.
Az Mr. Gronluond noted, te logie out this particular reguest
maans that even 3 child plaving and removing & buckst full of
amdiment would require a water appropriation. It's absurd.

But any homeowner arocund the lake would also be regulred to get

Carla A. Bachand; FME, CRR
pocbachanddpie.mideco.net /605,222 . 4235
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an appropriatien if they were placing & permanent dock.

You heard teatimony that Lhere are cther canals, other
modifications throughout, of shorelines throughout the state
which have expandsd lakes, and the state has never reguired a
Permit to appropriate. Of course the Chief Engineer acts as
advisor to the board and is charged with implementing and
overseeing the water appropriations and protecting the waters
from waste.

The Chief Englneer 13 qoing to leok at this ruling.

o even 1f it i3 MocCoock Lake specific, Mz. Gronlond or his
pradecesiors will look at what the board has ruled and try to
determine what the board would have him or her do with any
future situation. And to the extent that the public notice
rpguest=s a ruling from the board that Mr. Chicoine must cbtain
a permit prior to starting any construction or placement of
works, I would point the kboard to South Dakota Codified Law
46=5=10, That statute providea Any person intending ta acguira
& right to beneficlael wuse of water sbhall, before starting
construction or placemesnt of works for that purpose aof hefors
takirng the water fram any constructed works, make an
application ko the Rater Management Board. If£f it 13 ano
eppropriation, the law already reguires the cbtaining of a
parmit priar to the placement of thess waters to baneficial
NEE.

For those reasons, the Chief Engineer woadld reguest

Carla A. Bachand, FME, CER
pebachandipie.midoo.net /605,222 . 4235
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McCock Lake Recrestion Area Association,

ME. DOVALL: I don't have Lec yet. Peggy is on.
(Brief pause)

CHAIRMAN LARSOW: Back on the rTecord. All right -- ——

ME. HOLEBAUER: Can you hear me?

CHAIBRMARN LARSOM: We can hear vou, Les. The isaue
before the board right now is to either grant or deny the
petlition for declaratory ruling that was filed by the McCook
Lake Recreation Area Asaociastion. Do T have a motion to either
grant or deny the petlticn?

ME. FREEMAN: Mx. Chalrman, this is Freeman, I would
move that we deny the rellefl reguested in thiz matter in that
the building of the canml, in our opinion, is not an
appropriation of water and doesn't require a permit from this
department or the water board.

CHAIRMAN LARSCH: Do I have a second to that motion?

ME. BJOREK: Eecond.

M3. DIXOW: Dixon. GSecond.

CHAIRMAN LARSOM: PFetition for declaratory ruling
filed by the McCook Lake Recreation Area Resociation, there'sa
baen a motlion to deny it. Let's have a roll call.

M5, BINEGAR: Bjork.

MBE. BJORE: Aye.

MS. BINEGAR: Dixoh.

MS. DIXON: BAye,

Carla A. Bachand; RME, CER
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ApplicationlD: Application for Shereline Alteration of a
8864 South Dakota Public Water Body§

o RECEIVED
Applicant Name: Mize Chicoing JUL 2§ 123

Business Mame; MA
OFFICE OF

Mailing A ddress: 32926 452nd Avenve Jefferson, S0 Proje¥¥ERrcss: SE1/4 of 16-89-48 Union County, S0
2 North Sioux City. SD. SD $7043

Phone WNumther: (712} #95-9173 Ernail: michicnjn
Proposed Date Range: 03/01/2023 - DO/G1/3022
Water Body:

MameDescription:The canal will run from where we have the marker placed, north, to the Southeast comer of
MeCook Lake.

Purpose of Project:

rhi= PcCeol Laks B Ram for the city of Morth Sious Cier, S0

tn Condeel § WRereRy soethcr |y S MoCook Lake @ onger io praviln fakp socems cuilivgh wesidenis] lok. Moee St o be dewdopel and She poieaiad rdoealion of

Description of Project:

T ewcaremiic b’y | eaial) hivitg o S0 wie wiler shrfoos b a1k for 7wy on-walis boal v el W ind Froan essiden ol fois seal the propos ol eclociied bosl raeng
Prupgzd wite depihaf B0 Tes) wih o fen bonem and 2.1 side plopees. Prsathls proviee bl Sk o st sidey Beaving, & Boar trasvel wisdih ol sl 36 feo, Ko weland
arsas B 1o be afTecied. The srea i vemgpily malelye Genlend wit boderng grine wrees The enceeatisl ams il gioem of @as ) LT Jeegs, | 19000t wals sanal thas |5

Apgemacimtely 1 BN lvel in gk,
Has a portion of the project already been completed? Mo

Descrption of Portion

Footprint of Project Area (sq. R.): 522730 Linear Feet of Shoreling: 1800
Type and estimated amount of materigls 1© be cxcavated: Sand SO000CY
Type and estimated amount of matenals 1o be placed: MN/A

Adacent Landowners:

Moee, Dot sides o die canal s osned hy Mk O leuine.

Comments:

Ha misdinioeal eomenenis ai b dme

MCLOR_AR_094

App. 46
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Signature of Applicant: Mike Chicoine

Date: 12/31/2021

MGLOR_AR 095
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STATE OF SOUTH DAKOTA )

COUNTY OF UNION

IN THE MATTER OF MCCOOK

: BS

N CIRCUIT COURT

3 FIRST JUDICIAL COURT

{ CTV MO, 63CIV23-000171)

]
LAKE RECREATION AREA i CHEONOLOGICAL
ASSOCIATIONS PETITION FOR 3 INDEX
DECLARATORY RULING REGARDING )
APPROPRIATIVE PERMITS AND }
SHORELIME ALTERATIONS )
Entry | Date of Entry Diocument Bates Numbening
Mo, {Frafix MCLDR_AR_F)
I BAarch 13, S0k Letter fiom Crary Huff combeining: Penfion for
nmlan:lnfr Riuliag, Poricnal letier from Dhrk
Lichry, and receipts for service -
1, Fome 15, 2023 Inssruction o Mewspaper for pubilicatios on [1-12
June 15. 2023 for Motice of Hearing
3, Jane 22, HE3 Affidavit of Publication for Wotice of Hearing | £13-17
from 1he Lead-Couricr and Yankion Deadly
Fress ond Dakofan __a
1. Jome X2, 2023 Lester from Office of Anomey General 1827
contalmng: MNotcs of Appsience, Motion for
Crminuance snd Scheduling a Spectal
Mieeting, Pesitian, propased Order Granting the
Chief Engineer"s Mation for Caontinnaroe, and
Placing the Requsst from & Special Mecting oo
the Jul dia andd ficab= of Servi
5. Tume 23, 2023 Motice of Emery of Order and Motbes of Heazrmg | 28-30
st Lerlificalicn
fi. Tupe 26, 2023 From Crary Huff conteining: Resistanos to 3-37
blation for Continuance and Scheduling
Special Mezling and proposed Oréer denyving
Chiel Engineer’s modion for continuance and
phclna:mquﬂtiurspamlnﬂm;m Tuly
d I -
7. Jeng 27, 023 i EF¥T)
E. June 28, 2023 'E'rﬂm-ﬂnn]l I'!Lrﬁ'mlu.rn.mg' .i.ppl:.llof a1-a4
Prekearing Ruling for Continuance and
| N V—— _ _Ji::ﬁ.ﬁn.ite of Service
i June 30, 2023 Water Managemenl Board Meoting - board 4555
patked cover letter, meeting apenda snd
I mecting minutes
{ 1o Taly 5, 2032 Fram Crary Hufl contziring: Motion 1o 55-58
mmudl.ﬁ' Water Ml!q:rum Bul&‘a Lagal
1L Tuly &, 20023 5961
F July 13, 2023 | Email conespendence betwess John Hines and | 62-63
Baon Duvall conflmmieg bow exhibits shoald be
nentbered.
Page | of 3
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I3,

o — AswnroEraa

From D¥rk Lobry contalning: Affidayit
regarding naming of MeCook Laké Recrestion

14.

July 19, 23

Gl 3

Ares Asgociation
From Crary Huff vontainimg; Mosion for
Subpoenas

15

Tuly 24, 2023

Fromm Drakots Bay siomeys conbsining: Modioss
of Appeirance, Certificate of Service, Copy of
Chiel Enginesr's Recommendation and Repor
foor Perinik Mo, E744.3 (labeled Bxhibit 400,
5D GF&P Application D £R64 for Shoreline

Albteration {labeled Exhibit 401

Taly 24, 2023

GE-6T
6895

Letier fom Office of Attnmey Gepeml
coartaining: Chiel Engimeer”s prehensing brief
amd Certificate of Service

Taly 24, 023

. e TR e

Be=112

From Dakota Bay attomeys contsining:
Resistance 10 Petinban to Declarigocy Ruling
filed by the MeCook Laks Rec. Area Assac, &
Taiader 1o the Chied Engiresr's Prehearing
Bl Corlificate of Service, and 50 GF&P
Application ID 8864 for Shoreline Albesation

(lebeled Exbibit OO}

Jily 24, 2013

113-117

Latter from Office :lf..ﬂ.l!h:lnlqr General

comtaining: Chiel Engineer’s responsz in

hintion for Subpoensa of Secretary Roblng and
i aof Service

19,

-

Jiely 24, 2024

| RLLEED

Woatioe of Extry of Order and Centification for
the Prehearing Chalr signed Chrder granfing in
pict MeCook Loke Rec Area Assoc.”s motion
P E1

g

Tuly 27, 2023

From Crary Hulf containing: Motion to sizike
Drukots Bay L1LC's resistones, joinder, exhihits,
earances and Certi

o

July 28, 2003

1X=135

127130

From Crary Huff confaielng: Subpoess 1o
Testify s Admission of Service

I

[ |

Judy 3, 2023

131-132

Supalation

13514

August B HE2A

Water Monagenient Boand Meetng ;nml
[ilel

Augusl 2, 2023

135197

Excirp mfﬂhmli,iﬁ]-mﬂiaﬁjrmum
i wdraitted of aing a5 ol loes:

August 2, 2023

138-159

Exhibil |- Piches of MeCosk Lake sunrise--
A over

s B B OB

Augusi 2, 2073

16

Exhibit 2-Two photographs showing MeCook
Lake with and witheut pamping—Admitied

i

August 3, 2023

=t

Exhibit 3-Cpntents froan MeCook Lake
Eemeaibon Area Asaochation Water Pormdt Mo,
4 T8-3-- Admitied

162173

Augas X, 073

Exhibit 4-T¥rk Lobry Affidavit negarding
numing of MoCook Leke Recreation Area
Asspciation (affidavit iz in admindstrmtive

Angus I, 2023

Md i record

record]Not Offered
Exhibit 5-Weeldy plt of MoCook Lake water
levels over past 10 years--Adnitted over

174

Page 2 of 3
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August 2, 2003

i

e S,

Exhubsl 6-Mr. Chicoiae & appiicaion for asD |
Clwine, Fizh and Parks choreline atteration
permt-Admitied

E) Y

August 2, 2023

175176

Exhibit 7-Letier from GF&P Secretary Robling
10 Miks Chizoine— Admitied

3z,

Angust 2, 2073

Ty

Exhibil B-Mickse]l Chicoine sppheation for U5
Ay Coops ufEug,lm'bhulmmhh
M-—-\Nn‘t U'H"urmi

August 2, 2023

.E.i.l.ll:h't G.Dakats Bay application fora permit |
ic apprapriabe water—Ademited pver Oljection

14,

August 2, 2023

Mok i reeord

Eahibif !-Flotograph of instatlation of pipe m
Mook Lakoe--Thot Cfered

Mot i recard

b

Aumsst 3, HI3

Exhibit [1-Departmant of Agniculiooe and
Taturad Fiesource’s speaking points on a bill

intraduced during the 2007 Legialature—bot
Oiffersd

Mol im recoesd

August 2, 2023

Eoribit 202-2023 South Dakota Fishing
isted

LS

Augu=t 3, 2013

I75-130

From Thakota Bay, LLC: Response o
Sugsociation”s Motlon to Sirike doted July 25,
2023 mﬂuuﬂnmnihw-

Hunpust 3, 2023

e mr s r ——

131-1%3

gorclusions of lnw, and final decivion mﬂ:ﬂ
mestier of the Asspcintion”s petition and
Cortificatioen

30

August 10, 2053

155-187

Affidavit nf?m'ipwuuupumpuu’m

August 21, 2023

188

IIANK website

Letter from Office of Ancmey Gensal
contminirg: Chicf Enginear’s propoged findings
af fact, conclusions of law, and final decision
s Certificate of Scrvics

1.

Loptember 11, 2023

19180

Erom Crasy Huff containing: Objections and

Altesnative findings of fact, conclubons af o,

and final decision Service

41,

DeAnher 4, 2023

2103

Water Mansgemesi Board Mecting - board

pickst cover lelter, mesling sgends, proposed
findimgs of fact, conelasions of low and final

decigion and excerpt of mosting minulzs

43,

Clcsaber 13, 2623

Ho4-215

Mathae of Entry of Ovder cootsining adopied
findinzs of foot, corchesions of law, and final
dicision and Ceriification

movember 1, 2023

2H-131

HMotice of Entry of Qrder {sddrsss comrection)
containing sdopted Gndings of fact,
popclusions of lw, and fanal decslon end
eriifica

22343

Page 3 0f 2
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CHAPTER 46-1

DEFINITIONS AND GENERAL PROVISIONS

4i6-1-1  Use of water of state--Paramount interest of people--Conversion to public usc.
46-1-2  Development of waler resources for public benefit.

4f-1-1  Water as property of people-—-Appropriation of right to use.

4i-1-4  Beneficial use of water resources--Prevention of waste—Right to water from natural stream or
Walercourse. '

46-1-5  Domestic use of water tzkes precedence over appropriative rights-——Governmental use.

d46=1=- Detmition of terms.

46-1-7  Standards of measurement--Flow of water—Volume of water--Miner's inch.

46-1-8  Beneficial use—Measure and limit of right to use of waiers.

46-1-0  Vested rights defined.

46-1-10  Vested rights acquired before July 1, 1953, validated.

df=1-11  Vielations of water use laws as misdemeancrs--Civil fine in addition—Each day as separate violation-
-Exemption of board and commission actions.

46-1-12  Suspension or cancellation of permit or license.

46-1-13  Grant of water right for use outside state.

45-1-14  Tenms and conditions of permits and licenses-—-Amendment.

46-1-15  Permit required for appropriation of waters.

45-1-16 Authority of chief engineer to issue permits—Scheduling application.

— —r e T R

df=-1-1. Use of water of state—FParamount interest of people--Conversion to public use.

it is hereby declared that the people of the state have a paramount interest in the use of all the water of
the state and that the state shall determine what water of the state, surface amd underground, ean be convened to
pubhic use or controlled for public protection.

source: SL 1955, ch 430, § 1; 5DC Supp 1960, § 61.0101 (3).

46-1-2. Development of water resources for public benefit.

It is hereby declared that the protection of the public interest in the development of the water resources of
the state 15 of vital concem to the people of the state and that the state shall determine in what way the water of
the state, both surface and underground, should be developed for the greatest public benefit.

Source: SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0101 (4); SL 1972, ch 237, § 1; SL 1978, ch 323, § 1.

— b

46-1-3. Water as properily of peaple—Appropriation of right to use.
It is hereby declared that all water within the state is the property of the people of the state, but the right
to the use of water may be acquired by appropriation as provided by law.

Source: SL 1955, ch 430, § 1; SDC Supp 1960, § 61,0101 (2); SL 1983, ch 314, § 1,

.'J!'l.]-]i.'.l. 51



46i-1-4, Beneficial use of water resowrces—-Prevention of waste—-Right to water from natural stream or
walercourse.

It is hereby declared that, becanse of conditions prevailing in this state, the general welfare requires that
the water resources of the state be put to beneficial use to the fullest extent of which they are capable, and that
the waste or unreasonabie method of use of water be preventad, and that the conservation of such water i3 to be
exercised with a view to the reasonable and beaeficial use of the water in the interest of the people and for the
pubhe welfare. The nght to water or to the vse or flow of water m or from any natural stream or watercourse in
thig state is limited 1o an amount of water reasonably required for the beneficial use to be served, and such nght
does not extend to the waste or unreasonable use or unreasonable method of diversion of water,

Source: SL 1955, ¢h 430, § 1; SDC Supp 1960, § 61.0101 {1); SL 2011, ch 165, § 254.

46-1-5. Domestic use of water takes precedence over appropriative rights--Governmental use.
It is the established policy of this state:

(1} That the use of water for domestic purposes 15 the highest use of water and takes precedence over all
appropriative nghts, if 10 15 exercised 10 a manner consistent with public interest as provided i § 46-1-
i
{2}  That the state may, through its institutions, facilities, and properties, and a water disiribution system

may acquire and hold rights to use water, which rights shall be protected to the fullest extent necessary
for existing and future uses, bui nezither the state nor any water distribulion system may acquire or
hold any right to waste any water, to use water for other than ils own purposes or W prevent the
appropriation and apphcation of water in ¢xcess of its reasonable and existing needs for useful
purposes by other persons, subject to the nghts of the state or a water distribution system to apply the
water to use whenever necessity therefor exists.

Source: SL 1935, ch 430, § 1; SDC Supp 1960, § €1.0101 (3); SL 1966, ch 259, § 1, SL 1972, ¢h 237, § 2; SL
1983, ch 314, § 2.
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46-1-6. Definition of terms.
Terms used n this title mean:
(1} "?ﬁﬂ:ﬁian water,” any confined groundwater that is under sufficient pressure to rise above its confining
L.

{2) "Arntesian well,” any well drilled into artesian waters which flows naturally or is pumped by mechanical
means;

i3] "Beneficial use,” any wse of water within or outside the state, that is reasonable and useful and
beneficial to the appropriator, and at the same time is consistent with the interests of the public of this
state 10 the best utilization of water supplies;

(4) "Board,” the Water Manzagement Board created by § 1-41-15;

(5) "Chief engineer.” the officer employed pursuant to § 46-2-3, or an authorized representative;

(6) "Department,” the Department of Agricultore and Namral Resources:

(7))  "Dromestic use," use of water not exceeding cighteen gallons per minute on an average daily basis,
except for larger domestic wells m operabion befors Tuly 1, 1983, by an individual, or by a family unit
or household, for drinking, washing, sanitary, and culinary purposes and other ordinary houschold
purposes; irrigation of a noncommercial family garden, trees, shrubbery, or orchard not greater i area
thani one acre; eighteen gallons per minute or less for uses in schools, parks, and other public
recreation areas, geothermal heal for a eingle household, or noncommercial on-farm  alechol
production. The use of water supplied by a water distribution systemn for the preceding purposes, for
the occupants of schools, hospitals, and other custodial care facilities and for fire protection is a
domestic use as agamst appropriative rights having a paiority after June 30, 1978, Stock walering is a
domestic use. Use of water not exceeding eighteen gallons per minute on an average daily basis for
livestock in a confinement operation, including water for drinking, sanitary and gencral welfere
purposes and for like purposes by those carmg for the livestock, is a domestic use, Use ul;'.gmun_dﬁwater
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by water distnbution systems, except for umigafion purposes is a domestic use except where
groundwater and water m flowing streams constitute the same water supply source, but only 1o the
extent the water was actually used before July 1, 1978;

(8)  "Dry draw," any ravine or watercourse not having an average daily flow of at least four-tenths cubic
feet per second (twenty miner’s inches) of water during the period May first to September thirtieth,
mclusive, except for a body of water such as a natural or publicly owned lake;

{9) "Energy industry use,” the uge of water in an amount in excess of one thousand acre-feet per vear as a
medium for carrying coal or other energy minerals, or in the extraction or refining of energy minerals;

(15  "Energy indusiry user.” a nmatural person, firm, parinership, limited liability company, association,
syndicale, corporetion, jomt venmre, public entity, or state or federal agency using or supplying water
for energy industry use:

(11} "Energy minerals,” energy minerals as that term is defined in § 10-39A-1.1;

(12)  "Groundwater," water under the surface, whatever may be the geologic reservorr in which it is
standing or moving;

(13) "Large capacity well,” a well capable of delivering water in excess of four one-hundredths cubic feet
per second or eightzen gallons per minute;

(14)  "Mumicipal use,” the use of water by the state through its institutions, facilities, and properties or by a
municipality, and, with regard to wmunicipal rights having a priority before July 1, 1978, by the
inhabitants of the municipality, for household, custodial care, and fire protection purposes, whether
supplied by the govemment or by a privately owned public utility or other agency, primarily to
promaote the life, safety, health, comfort, and business pursuits of the state, mumicipality and the
inhabitants of the municipality. The term does not include the irrigation of crops on a commercial
scale, even within the limits of the state mstitution, facility, property, or municipality, nor does it
include large recreational uses such as lakes;

(15) "Person," a natural person, a partnership, an association, a corporation, a municipality, the State of
South Dakota, any political subdivision of the state, and any agency of the federal government;

(16} "Secretary," the scerctary of the Diepartment of Agriculture and Natural Resources;

(17} "Water distribution system," a system of piping, valves, storage tanks, pumps, and appurtenances by
which water is conveyed for domestic or municipal use by a common distribution system, including a
municipality as defined m § 9-1-1. a nonprofit rural water supply company as defined in § 10-36A-1,
a water uger distnct ag defined m § 46A-9-2, a santtary distnct as defined in chaprer 34A-35. or homes,
including mobile homes as defined in § 32-3-1, and manufactured homes a5 defined in § 34-344-1.1
supplied by a common distribution system;

(18} "Well," an artificial excavation or opening i the ground, made by means of digging, boring, drilling,
jetting, or by any other arhifictal method, for the purpose of obtaining groundwater, Any serics of
openiags, borings, or drillings developed and pumped collectively by a single pump unit shall be
considered as one well;

(193 "Well driller," any person or persons engaged in the commercial drilling or construction, redrilling,
and rebuilding of wells in this state,

Source: SL 1953, ch 430, § 1; SL 1955, ch 431, § 1; SDC Supp 1960, §§ 61,0102, 61.0401 (1) 1o (9); SL 19686,
ch 259, § 2; SL 1972, ch 237, §8 3, 4; SL 1973, ch 279, & 1; SL 1978, ch 314, §§ 1, 2: SL 1981 (2d SS), ch 1,
86 2, 8 SL 1982, ch 309, § 2; SL 1983, ch 314, §§ 3 to 8 SL 1987, ch 324: SL 1589, ch 382, 5L 1991, ch 17
(Ex. Ord. 91-4), § 17; SL 1994, ch 351, § 111; SL 2012, ch 213, § 1; SL 2021, ch 1 (Ex. Ord. 21-3), §§ 14, 53,
eff. Apr. 19, 2021,
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46-1-7. Standards of measurement--Flow of water—VYolume of water--Miner's inch.

The standard of the measurement of the flow of water shall be the cubic foot per second of time; and the
standard of measurement of the volume of water shall be the acre-ioot, being the amount of water upen an acre
covered one foot deep, equivalent 1o forty-three thousand five hundred sixty cubic feet. The mirer's inch shall be
reparded as one-fiftieth of a cubic foot per second in all cases, except when some other equivalent of the cubic
foot per second has been specially stated by the contract or has been established by actual measurement or use,
or by coun decree.
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Somrce: SDOC 1939, § 61.0138; SL 1955, ch 430, § 1; SDC Supp 1960, § 61,0124,
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46-1-B. Beneficial use--Measure and limit of right to use of waters.
Beneficial use is the basis, the measure and the limit of the right 1o the use of waters described in this
title.

Sowrce: SL 1955, ch 430, § 1; SL 1955, ¢h 431, § 1; SDC Supp 1960, §§ 610102 (6), 61.0401 {10).

df=-1-9. Vested rights defined.
The term, vested nghts, used in this title means:

(1} The right of a nparian owner to continue to use water actually applied to any beneficial use on March 2,
19535, or within three years immediately before that date 1o the extent of the existing beneficial ase
made of the water;

(2} Use for domestic purposes as that term s defimed n subdivision 46-1-6(7);

(3} The right of a riparian owner to take and vse water for beneficial purposes if the riparian owner was
engaged m the construction of works for the actual application of the water to a beneficial use on
March 2, 1935, and if the works were completed and water was applied to use within a reasonable
time thereafter;

(4} Rights granted before July 1, 1955, by court decree;

{3} Uses of water under diversions and applications of waier before the passage of the 1907 water law and
not subsequently abandoned or forfeited.

Source: SL 1935, ch 430, § 1; SDC Supp 1960, § 61.0102 (T); SL 1983, ch 314, § 9; SL 2011, ch 165, § 255.

46-1-19. Vested rights acquired before July 1, 1955, validated.
All vested nghts as defined in § 46-1-9 acquired before July 1, 1955, are hereby in all respects validated.

Source: 5L 1935, ch 430, § 1; SDC Supp 1960, § 61,0106,

46-1-11. Violations of water use laws as misdemeanors—-Civil fine in addition—Each day as separate
violation--Exemption of board and commission actions.

Unless otherwise provided in this title, any person, finn, or corporation violating any of the provisions of
chapters 46-4 to 46-10, inclusive, is guilty of a Class 2 misdemeator. In addition, a civil fine of not more than
five hundred dollars may be imposed for the violation. Each day of noncompliance with the provisions of this

title shall be deemed a separate violation. Admimistrative actions of the depariment or Board of Water and
Natural Resources, the Water Management Board, or the conservation commission are cxempt from this section.

Source: SL 1955, ch 430, § 2; 5L 1955, ch 431, § 2; SDC Supp 1960, §5 61,9920, 61.9921; SL 1977, ch 347,
§ 1, 5L 1981, ch 316, § 11,

46-1-12. Suspension or cancellation of permit or license.

Any permnt or license 1ssued pursuant to this title may be suspended or canceled by order of the Water
Management Board after a hearing pursuant to chapter 1-26 whenever the board finds that an individual
permitiee or heensee, or the agent or employee of either of them as the case may be, has violated any term of the
permil of license. The board may suspend the permit or license for a period of up o one ytmhﬁg !g-g first



violetion; for up to three years for the second wviolation; and may cancel the permit or license for a third
violation.

Source: 5L 1977, ch 350 SL 1983, ch 314, § 10.

46-1-11. Grant of water right for use outside state.

A walter right may be granted for uses outside this state on the same basis and subject to the same terms
and conditions as water nghts are granted to persons for vse of water within this state, subject to the principle of
beneficial use as defined in subdivision § 46-1-6(3),

Source: SL 1978, ch 311; SL 1981 (2d 8S), ch 1, § 11; SL 1983, ch 314, § 11.

46-1-14. Terms and conditions of permits and licenses—Amendment.

The Water Management Board may issue any permit or license subject to terms, conditions, restrictions,
qualifications, quantifications, or limitations on perpetwity consistent with this chapter which it considers
necessary 1o protect the public interest and which are related (o matters within the jurisdiction of the board.
Water rights issued pursuant to this section may be amended by the board and priority is retained upon
amendment. Upon amendment the board may alter terms, conditions, restrictions, qualifications, or
quanfifications congistent with this chapter.

Source: SL 1978, ch 312: SL 1983, ch 314, § 12.
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46-1-15. Permit required for appropriation of waters.
Except as otherwise provided throughout this ttle, no person may appropriate the waters of this state for
any purpose without first obtaining a permit to do so,

Source: 5L 1983, ¢ch 314, § 13,

46-1-16. Authority of chief engineer to issue permits—-Scheduling application.

The provisions of § 46-1-14 notwithstanding, the board may promulgate rules pursuant to chapter 1-26 to
delegate the zuthority to issue permits to the chief engineer if the applicant does not contest the recommendation
of the chief engineer and no person has Aled a petition to oppose the application as provided in chapter 46-24
Upon such delegation, the recommendation of the chiel engineer shall become the decision of the board and the
chiet engineer shall issue the permit as recommended. However, the chief engineer may schedule an application,
even if uncontested, for hearing by the board pursuant to chapter 46-2A upon finding that an application presents
important issees af public pelicy or public interest that should be heard by the board.

Source: 5L 1990, ch 355, & 1; SL 1992, ch 254, § &35,
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CHAPTER 46-5

APPROPRIATION OF WATER

46-5-1  Natural flow of stream or spring--Restnctions on riparian use.

df-3-1.1  Obstruction of navigable watercourse or interference with stage, level, or flow of public waters
prolbited-—-Contests resolved by Water Management Board.

46-3-1.2  Removal of obstructions built by beavers if lands flooded or water rights impaired.

46-5-1  Nonnavigable stream--Right to construct and maintain dam.

46-3-7  Natural spring forming part of stream--Right to appropriate flow from spring.

40-3-4  Prority of appropriative rights granted since March 7, 1907,

46-5-4.1  Validation of prior licenses,

46-3-3  Waters flowing in delinite stream subject to appropriation--Beneficial use--Excessive appropriation
not allowed.

46-3-6  Appropriation of water [or irrfigation—-Limitation of amount.

a0-3-6.1 Restrictions on appropriation of Missouri River water for irrigation,

4-5-6 2 to 46-5-6.10.  Repealed.

46-3-6.11  Authority of chief engineer to issue appropiiation permils.

4f-53-7  Priorty of appropriation—-Date of filing application.

46-5-B  Permit not required for domestic use—Permit required for dams on streams or dry-draws--Registration
of domestic wells.

d6-5-8.1 Permit issued by board to effectuate contract between district and energy industry user—Cancellation
of permit or license,

46-3-83  Permit required for water distribution system.

46-5-5  Construction of works prior éo obtaming permit to appropriate water prohibited.

46-5-10 Appropriation of water--Application for permit required,

a6-3-11 Application—Information required,

46-3-12  Repealed

4f-5-13  Diversion rate and amount allowed by penmit,

46-3-13.1 Change of location of diversion point.

46-5-14 Water which may be reclaimed.

Af-3-15  Water diverted for municipal use--Issuance of permit--Contest and appeal.

46-3-16 Repealed.

40-3-17 o 46-5-19.  Repealed.

26-3-J0  Repealed.

£6.5-20.1  Legislative approval required for large-seale appropriation--Eminent domain powers denied for
unauthorized appropriation.

20=3=1] Repealed.

af-3-21.1  Permits for energy industry use—Period for application of water to beneficial use,

26-3-22  Repealed

46-3-23 Repealed

26-53-24 Amendment or change of plans of constroction or place of diversion.

46-5-25  Diligent prosecution of construction work--Forfeiture of rights--Exiension.

£6-53-26  Extension of time for completion of construction or application to beneficial use.

46-5-27 1o 46-5-19.  Repealed.

46-5-30  Inspection of works by chief engineer before use--Authority to require changes.
46-5-30.1  License issued by chief engpineer.
46-5-30.2  Limitations on rights given by permit or license.
26-3-30.3  Sale or transfer of application, permit, or license—MNotice to chief engineer.
46-5-30.4  Amendment of permits or rights.

-5-30.F  Unpermitted acreage developed for imigation—Requirement.
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46-5-3 Change of use or place of diversion

46-5-11.1 Abandoned permitted irrigation use--Stock watering permitted.

46-5-32  Assignment of application, permit, or license,

46-5-33  lmrigation application, pernvit, or right not assignable apart from land.

46-5-34  Imigation rights appurtenant to lend--Amendment of permit required for severance and mansfer.
46-5-34 |  Transfer of irigation rights apart from land--Restricted purposes—Protection of cther users.,
46-5-35  Repealed

46536  Abandonment of use of water appuntenant 1o land--Public water subject 1o general appropriation.
46-5-37  Failure to use beneficially sppropriated water--Forfeiture for nonuse--Reversion to public.
46-5-317.1  Abandonment or forfeiture of permits or rights—Recommendation of chief engineer for
cancellation.

46-5-37.2  Exceptions to forfeiture for nonuse.

d6-3-38  Future use of water--Entities entitled to reserviation

46-5-38.1  Fulure use of water--Permit required for actual use—Review of future use permits.

46-3-39  Temporary use permiis--Authorization for.

46-5:40  Temporary uge permits--Cancellation.

46-5-40.1 Temporary permits for use of public water for construction, testing, or drilling purposes—Term of
permit—Cualifications and limitations.

46-5-4] to 46-5-43.  Repealed.

United States withdrawal of unappropriated waters--Cancellation.

Bepealed.

Unauthorized nse or waste of water or violation of permit or license prohibited.

Flood control--Permit required.

Flood control--Emergency Facilities authorized.

Filing of vested right claim--Hearing—Mandatory filing-—-Waiver of right.

Drip irrigation defined.

Permit not required for drip irrigation.

Noncommercial purposes defined.
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46-5-1. Natural flow of stream or spring—Restrictions on riparian use,

Mo landowner may prevent the natural flow of a stream, or of a natural spring from where it starts its
definite course, or of a natural spring arising on his or her land which flows into and constitutes a part of the
water supply of a natoral stream, not pursue nor pollute any of these, except as provided by § 46-5-2.

Source: SDC 1939, § 61.0101; SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0137; SL 1983, ch 314, § 39; SL
2011, ch 165, & 265.

46-5-1.1. Obstruction of navigable watercourse or interference with stage, level, or flow of public waters
prohibited—Contests resolved by Water Management Board.

Mo person may obstruct the free navigation of any navigable watercourse within this state. No person,
except under lawful authonity to do so, may intentionally obstruct, tamper with, or interfere with the stage, level,
or flow of the public waters of this state by any means, including a ditch, drain, or dike, so that the stage, level,
or flow of water m any lake, stream. river, or other public watercourse is raised or lowered or its natural flow
interfered with in any way. At the request of any person, unit of local government, or political subdivision of the
state, any contest pertaimng to the restrictions set forth in this section may be brought to the Water Management
Board for resolution. The board may reguire the parties to any contested case under this section to submit the
matter for mediation prior 10 a hearing before the board. Mediation may be informal or through a tramed
professional mediator as may be directed by the board. All costs of mediation shall be equally shared by the
partics unless the partics agree to some other apportionment of costs. The parties shall report to the board at js
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next regularly scheduled mecting the status of the mediation. [T the parbies are unable 1o resolve the matter
through mediation, the matter shall be submitted to the board for resolution by contested case hearing. The
board's ruling may be appealed to the circuit court under the provisions of chapter 1-26,

Sowrce: SDC 1939, § 13.1615; SL 1955, ch 435; 8DC Supp 1960, § 13.4522; SDCL, §§ 46-26-1, 46-26-2; 5L
1983, ch 314, § 38; SL 1996, ch 264.
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46-5-1.2. Removal of obstructions built by beavers if lands flooded or water rights impaired.

No person owning land through which a watercourse passes may prohibit the removal of obstructions
built by beavers in the watercourse, if the beavers have obstructed or interfiered with the flow of water through
the watercourse in a manner that floods land belonging to others or impairs existing water rights. Upon written
request, the Department of Game, Fish and Parks may authorize removal of the beavers.

Source: SL 1987, ch 332, § 6.

46-5-2. Nonnavigable stream--Right to construct and maintain dam.
Any person owning land through winch any nonnavigable stréam passes, may construect and mamntain a
dam across such nomnavigable stream if the course of the water is nol changed, vested rights are not interfered

with, and no land flooded other than that belonging 1o the owner of such dam or upon which an easement for
such purpose has been secured,

Somwrce: SDC 1939, § 61.0101; SL 1955, ch 430, § 1: SDC Supp 1960, § 61.0137.
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46-5-3. Natural spring forming part of stream--Right to appropriate Mlow from spring.

Nothing in § 46-5-1 or 46-5-2 may be construed to prevent the owner of land on which a natural spring
arises and which constitutes the source or part of the water supply of a definite stream from acquining a right to
appropeiate the flow from the spring as provided by law for appropriation of waters.

Source: SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0137; SL 1983, ch 314, § 40,

46=5-4. Priority of appropriztive rights granted since March 7, 1907.
Appropriative righis to water granted since March 7, 1907, are in ful! force and cffect and their respective
prionity dates retained according to valid legal records.

Source: 5L 1953, ch 430, § 1; 53DC Supp 1960, § 61.0108; 5L 1983, ch 314, § 41,
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46-5-4.1. Validation of prior licenses.

Any license issued prior to January 1, 1983, by the chief engineer or the Water Management Board is
hereby cured, legalized, and validated as fully as if the license had been issued in full comphance with all
exiating provisions of this title,

Sonrce: SL 1983, ch 314, § 60,

e —
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46-5-5. Waters fMowing in definite stream subject to appropriation—-Beneficial use—~Excessive
appropriation not allowed.

Subject o vested nights and pnor appropnations, all waters flowing in definite streams of the state may
be appropriated only as provided in chapters 46-1 to 46-10, inclusive. A water right does not constitute absolute
ownership of the water, but shall remain subject to the principle of beneficial use. No appropriation in excess of
the reasonable needs of the sppropriators may be allowed.

Sowrce: SDC 1939, § 61.0102; SL 1955, ch 430, § 1; SDC Supp 1960, § 61,0109 SL 1983, ch 314, § 42,

— —

46-5-6. Appropriation of water for irrigation—-Limitation of amount,

[n the issuance of permits to appropriate water for irrigation or in the adjudication of rights to the use of
water for such purpose, the amount allowed may not be in excess of the rate of one cubic foot of water per
second for each seventy acres, or the equivalent thereof, and the volume of water diverted for use may not
exceed two acre-feel per acre, dehivered on the land for a specified time each year. The Water Management
Beard may allow a greater diversion, in volume or rate or both, if the methad of imigation, any time constraints
on diversion of water, or the type of soil so requires. However, no annual volume may be greater than three acre-
feet per acre delivered 1o the land. The above rate of one cubic foot per second for each seventy acres does not
apply in cases of flood water at such times when the flow of the stream is much in excess of the total recorded
and approved rights on the stream.

Source: SDC 1938, § 61.00140; 5L 1955, ch 430, § 1; 5L 1957, ch 490, § 2; SDC Supp 1960, § 61.0126; SL
1976, ch 274; SL. 1978, ch 308; SL 1996, ch 263, § 2.
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46-5-6.1. Restrictions on appropriation of Missoun River water for irrigation.

The seventy acre restriction set forth m § 46-5-0 doees not apply to permits to appropriate water for
irrigation from the Missouri River. The Water Management Board shall establish by rules promulgated pursuant
1o chapter 1-26, acreage restrictions to apply fo permits to appropriate water for imrigation from the Missouri
River.

Source: SDCL § 46-5-6 as added by SL 1976, ch 274; SL 2011, ch 165, § 266,

e

46-5-6.2 to 46-5-6,10. Repealed by SL 1994, ch 313, § 6

46-5-6.11. Awthority of chief engineer to issue appropriation permits.

As provided in § 46-1-16, the board may delegate to the chief engineer the authonty to issue a permit for
the appropriation of water if the applicant does not contest the recommendation of the chiel engmesr and no
person has filed a petition to oppose the application.

Sowrce: 5L 1990, ch 355, § 4,
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46-5-7, Priority of appropriation--Date of filing application.
As between appropriators, the first in time is the first in right. The priority of the appropriation shall date
from the time of filing of the application therefor in the office of the Water Management Board.
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Source: SDC 1939, £ 61.0102; 5L 1955, ch 430, § 1; 3DC Supp 1960, § 61.0109.

46-5-8. Permit not required for domestic use—Permit required for dams on streams or dry-draws—
Registration of domestic wells.

Any person desiring to meke reasonable domestic use of water from anv source may do so without
obtainmg a permit from the Water Management Board, except thal no person may construct a dam across any
dry-draw for any purpose, including domestic use, if the dam will impound more than twenty-five acre-feet of
water, without first obtaining a permit from the board. Permits for dams on streams or dry-draws for domestic or
other uses are subject to the doctrine of prior appropriation. Domestic users other than water distribution systems
may register a domestic well with the board to document the location and owtput of their water supply and the
quality of its water. The registration of a domestic well 15 not subject to the procedures for appropriation of water
um{:r chaplers 46-5, 46-6, and the procedure containcd 1 chapier 46-2A. The fee for registration is twenty-five
dollars.

Seurce: SL 1955, ch 430, § |; SDC Supp 1960, § 61.0107; 5L 1978, ch 319, § 1; SL 1983, ch 314, § 45,

46-5-8,1. Permit issued by board to effectuate contract between district and emergy industry wser—
Cancellation of permit or license.

The Water Management Board may issue a permit w appropriate up o fifty thousand acre-feet of water
for use per year to the South Dakota Conservancy District to effectuate the provisions of a contract executed
between the dismict and an energy industry user under § 464-2-19. An appropriation authorized under this
section shall be heensed as provided in this chapter. Upon the receipt by the Division of Water Rights of a notice
of cancellation from the distnet, the division shall cancel the permit or heense specified in the notice.

Source; SL 1981 (24 S8).ch 1, § 5.

46-5-8.2. Permit required for water distribution system.

If water 15 t0 be conveyed to users by a water distribution system diverting more than eighteen pallons
per minute, the system shall comply with the provisions of § 46-3-10

Source: SL 1983, ch 314, § 47.

46-5-4. Consiruction of works prior to obtaining permit to appropriate water prohibited.
No person may begin or carry on any construction of works for storing or carrying water until a permit to
appropriate the water has been 1ssuped.

Source: SDC 1939, §§ 61,9907, 61.9910; 5L 1965, ch 304, § Z: SL 1981, ch 316, § 1; SL 1983, ch 314, § 46,

46-5-14. Appropriation of water—-Application for permit required.

Any person intending fo acquire a right to beneficial wse of water ghall, before startmg construction or
placement of works for thal purpose or before taking the water from any constructed works, make an application
to the Water Management Board for a permut 1o appropriate water, in the form regquired by rules promul gated
pursuant to chapter 1-26 by the board.

Source: SDC 1939, § 61.0122; SL 1955, ch 430, § 1: SL 1957, ch 490, § 1; SDC Supp 1960, § 61.0110; SL
1983, ch 314, § 48; 5L 1993, ch 256, § 56. App. 60



46-5-11. Application--Information required.

Water Management Board rules shall, in addition to providing the form and manner of preparing and
presenting an application, require the applicant to state the amount of water, periods of annual use, and all other
data necessary for proper description and limitation of the right applied for, together with such information,
maps., En:_ld notes, plans, and specifications as may be necessary 10 show the method and practicability of
COMSTICTion.

Soarce: SDC 1939, § 61.0122; SL 1955, ch 430, § 1; SL 1957, ch 490, § 1; SDC Supp 1960, § 61.0110; SL
1983, ch 314, § 49; 5L 2011, ch 165, § 26T.

46-5-12. Bepealed by SL 1985, ch 345, § 4
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46-5-13. Diversion rate and amount allowed by permit.

A permit may allow diversion from a designated source of water from one or more points within an ares
described in the permit. However total diversion rate and amount may not exceed the rate and amount allowed
b the permit.

Somrce: SL 1953, ch 430, § 1; 5L 1957, ch 490, § 1; SDC Supp 1960, § 61.0110; SL 1983, ch 314, § 50.

TR —i il e —

46-5-13.1. Change of location of diversion point.

The location of a poimt of diversion may be changed or additional points of diversion may be approved if
the new or additional point of diversion 15 from the same source of water, no additional waler is appropriated,
and, if the water use is for irmigation, no new land is to be irrigated. The change in location of diversion points
may be allowed without application or publication pursuant to § 46-2A-4. if the chief engmeer is contacted and
makes a finding that the change does not increase the potential for interference with existing diversions.

Source: SL 1987, ch 327; SL 1994, ch 344,

46-5-14, Water which may be reclaimed.
Water turned into any natural or artificial watercourse for mesns of transpert by any person entitled to the

use of the water may be reclaimed below and diverted by that person, subject to existing rights, acourate
allowance for losses to be made, as approved by the Water Manzgement Board.

Source: SDC 1939, § 61.0118; SL 1955, ch 430, § 1; SDC Supp 1960, § 61 0153: S1. 1983, ch 314, § 51,
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46-5-15. Water diverted for municipal use-Issuance of permit--Contest and appeal.

Natural flow water of any stream appropriated or diverted for municipal use 15 subject to downstream
senior priority water nghts, Any contest between water right owners shall be brought to the Water Management
Board first for resolution. The board's ruling may be appealed to circuit court under the provisions of chapter 1-
26,
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Mo water permit to appropriate namral flow of a stream by & municipality may be issued unless the board
determines, based upon the evidence presented at a bearing that questions on impairment of downstream senior
priority water rights have been resolved.

Source: SDC 1939, § 45.1903; SL 1693, ch 334, § 3,

46-5-16. Repealed by SL 1985, ch 345, 8 6

46-5-17 10 46-5-19. Repealed by SL 1983, ch 316, §§ 70 9

46-5-20. Repealed by SL 1983, ch 316, § 15

—

46-5-20.1. Legislarive approval required for large-scale appropriation—-Eminent domain powers denied for
onauthorized appropriation.

Any application for appropriation of water, pursuant to this chapter, in excess of ten thousand acre feet
annually shall be presented by the Water Management Board to the Legislature for approval prior to the board's
acting upom the application and all powers of eminent domain shall be denied any common carrier appropriating
over ten thousand acre feel of water per annum which has not obtained such prior legislanive approval.
Legislative approval does not mandate approval by the Water Management Board and does not constitute an
1ssuance of a water permit, This section does not apply to applications by the South Dakota Conservancy District
or applications for the approval of water permits for energy industry use.

Source: SL 1975, c¢h 275; 5L 1981 (2d 88),ch 1, § 12,

46-5-21, Repealed by SL 1983, ¢h 316.§ 17
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45-5-21.1. Permits for energy industry use--Period for application of water to beneficial use.

Section 46-2A-% does not apply to permits issued to the South Dakota Conservancy District for energy
industry use or to any permit or right held by an energy industry user acquired pursuant 1o an assignment by the
dismct, Peniods for completion of construction or application of water to beneficial use for rights ransferred by
the district to energy industry users shall be fixed in the instrument of transfer but may not exceed ten years from
the date the contract is executed for application of water to beneficial use.

Seurce: SL 1981 (2d 58), ch 1, § 13; 5L 1987, ch 29, § 23; 5L 1987, ch 332, § 5,

46-5-22. Fepealed by 5L 1983, ¢ch 316, § 14 App. 62



46-5-23. Repealed by SL 1981 {2d SS), ch 1, § 14

46-5-24. Amendment or change of plans of construction or place of diversion.

The plans of construction or place of diversion may be amended, but no amendment may authorize any
extension of time for construction beyond five vears from the date of the permit, except as provided by this
chapter. A change in the proposed point of diversion of water or change of construction plans shall be subject to
the procedures contained in chapter 46-2A and may not be allowed to the detnment of the rights of others having
valid water permits or rights to the use of the water,

Souree: SDC 1939, & 61.0123; SL 1955, ch 430, § 1; 5DC Supp 1960, § 61.0111; 3L 1983, ch 314, § 34

46-5-25, Diligent prosecution of construction work--Forfeiture of rights—Extension.

The work of construction shall be diligently prosecuted to completion. If one-fifth of the work is not
completed within one-half the time allowed, as determined by the Water Management Board, the board may
accept and approve an application for the use of any of the waters included in the pernut issucd to the prior
applicant, and the right to use the waters under the former permit are forferted. However, the Water Management
Board shall allow an extension of time at the request of the prior applicant, equal to the fime during which work
was prevented by the operation of law beyond the powet of the applicant to avoid. This section dees not apply to
permits or licenses issued under § 46-5-8.1.

Source: SDC 1939, § 61.0127; 8L 1955, ch 430, § 1; SDC Supp 1960, § 61.0115; 5L 1981 (2d 83),ch 1, § 15;
SL 2011, ch 165, § 268,
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46-5-2. Extension of time for completion of construetion or application to beneficial use.

A permit may be amended by extending the time for the completion of construction, or for application to
beneficial use, for a reasonable time, but only on account of delays due to physical or engineering difficulties
which could not have been reasonably anticipated, due to operation of law beyond the power of the applicant to
avoid, or due to other exigent circumstances identified by the Water Management Board,

Source: SDC 1939 § 61.0132; SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0120; 5L 1983, ch 314, § 53.
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46-5-27 10 46-5-29, Repealed by SL 1983, ch 314, §§ 54 10 56
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46-5-30. Inspection of works by chief engineer before use—Authority to require changes.

Within a reasonable time before the date set for the application of the water to a beneficial use, the chief
engrineer shall inspect the works, if any, after due notice to the holder of the permit. If the works are not properly
and safely constructed, the chief engineer may require the necessary changes to be made within a reasonable
LI,
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Source: SDC 1939, § 61.0131; SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0119; SL 1983, ch 314, § 37,

46-5-30.1. License issued by chief engineer.

Upon completion of an inspection, upon completion of any required changes and upon payment of any
applicable fees, the chief engineer shall issue a license to appropriate water to the extent and under the
conditions of the actual application of water to beneficial use, but he may not extend the rights described in the
permit. No permit holder may divert water until the assessed license fee has been paid.

Source: 5L 1983, ch 314, § 58,

—

46-5-30.2. Limitations on rights given by permit or license.

Neither a permit to appropriate water nor a license to appropriate water may become a right to use the
waler for any purposc or in any manmer other than that specified on the permit or Ticense, unless amended
pursuant to the provisions of this title,

Seurce: 5L 1983, ch 314, § 59,
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46-5-3.3. Sale or transfer of application, permit, or license—-Notice to chiefl engineer.
Notice of any sale, grant, lease, conveyance, or other tranafer of an application, permit, or license to
appropriate water under the provisions of this title shall be filed with the chief engineer within ninety days.

Source: SL 1983, ch 314, § 66; SL 2008, ch 230, § 1.

46-5-30.4. Amendment ol permits or rights.

Subject to the hmitations m §§ 46-3-33 and 46-3-34 governing changes in irrigation rights from one
parcel of land to another, any water permit or right holder may apply for a change of use of the water, a change
of location of the use or other amendment to the permit or right. Permits or rights may be amended pursuant to
the procedure contained in chapter 46-24 . Priority shall be retained upon amendment. An amendment of a water
permit of right may not increase the rate of diversion or increase the volume of water to be appropriated under
the original water permit or right. The amendment may not impair existing rights.

Source: SL 1983, ch 314, § 67,

46-5-30.5. Unpermitied acreage developed for irrigation--Reguirement.

Acreage developed for irigation outside of the acreage described on the permit may be licensed pursuant
to § 46-5-30.1, if no increase cccurs in either permitted acreage or water appropriated. The unpermitted acreage
shall be contiguous to the permitted acreage, owned by the same property owner, and developed as part of the
orgnal mmgation project within the time period designated for completion of works, The unpermitted acreage
added 1o a license under this section retains the priority date assigned to the original permit, Licensing of the
unpermitted acreage may occur without application or publication pursuant to § 46-2A-4. if the chief engineer
makes a finding that existing water rights will not be impaired and the overall project, as developed, is consistent
with the original application. This section does not apply to the transfer of licensed acreage from one parcel of
land to another as provided for by § 46-5-34

Source: SL 1996, ch 263, § 5.
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46-5-11. Change of use or place of diversion.

Any appropriator of water may use the water for purposes other than for which it was appropriated, or
tay change the place of diversiom, storage, or use, m & manner and under conditions approved by the Water
Management Board, except that changes in irrigation permits shall be as preseribed by §§ 46-5-34 to 46-5-36,
inclusive.

Source: SDC 1939, § 61.0142; SL 1955, ch 430, § 1: SDC Supp 1960, § 61.0129; SL 1983, ch 314, § 61.

46-5-31.1. Abandoned permitted irrigation use—Stock watering permitied.

If permitted irrigation use from a storage dam is abandoned or forfeited but the storage dam s used for
stock watering, stock watering may be added to the license or permit upon the request of the permit or license
holder. A license or permit modified under this section retains the priority date of the original license or permit,
This addiion of stock watenng to the license or permit may ocour without application or publication pursuant to
§ 46-2A-4 1l no diversion 15 made from the stock dam and the chief engineer makes a finding that existing water
rights will not be impaired.

Source: SL 1996, ch 263, § 6,

46-5-31. Assignment of application, permit, or license.

Subgect to the limitations provided in §§ 46-5-33 and 46-5-34, any application, permit, or license to
approprate water, includmg a permit ssued under § 46-5-B.1, may be assigned, but no assignment 15 binding,
except upon the partics thereto, unless filed for record with the chief engineer. No assignment may carry with it
the right to use the water for any purpose or in any manner other than that specified in the application, permit, or
license without the approval of the Water Management Board, Transfer of an application to appropnate water
does not confer any right to use of water. The evidence of the right to use water from any works construcied by
the United States, or its duly authorized agencies, shall in like manner be filed with the chief engineer, upon
assignment. A sale, grant, conveyance, assignment, lease, or other transfor of a permit or license issued under
§ 46-5-81 may be assigned only in accordance with the terms of the contrael or instrument of conveyance
between the district and the energy industry user.

Source: SDC 1939, § 61.0134: SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0127; SL 1981 (2d SS),ch 1. § 9;
SL 1983, ch 314, § 62; SL 2008, ch 230, & 2.

46-5-33. Irrigation application, permit, or right not assignable apart from land.

Mo application, permit, or right to appropriate water for irrigation purposes may be assigned, nor may the
ownership of an application, permit, or right in any manner be transferred, apart from the land to which it is
appurtenant, except in the manner provided by law. A transfer of title 1o land shall carry with it all rights to the
use of waier appurtenant to the land for imrigation purposes.

Source: SDC 1939, § 11.0134; SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0127; SL 1983, ch 314, § 63; SL
2008, ch 230, § 3.

4£-5-34. Irrigation rights appurtenant to land—Amendment of permit required for severance and transfer,

All water used m this state for irrigation purposes shall remain appurtenant to the land upon which it is
used. However, if for any reason it should become impracticable to use all or any part of the water beneficially
or economically for imigation of any land to which the right of its use is appurtenant, all or any part of the righi

App. 63



may be severcd from the lend and simultancously transferred and become appurtenant to other land without
losing priority of right previously established, subject to existing rights, upon approval of an applhcation for an
amended permit. No increase in tolal acres imigated may be allowed under this secbon,

Source: SDC 1939, § 61.0141; SL 1955, ¢ch 430, § 1; SDC Supp 19680, § 61,0128, SL 1983, ch 314, § 64,

46-5-34.1. Transfer of irrigation rights apart from land—-Resiricted purposes—Protection of other users.
The provisions of §§ 46-53-33 and 46-53-34 notwithstanding, irrigation rights may be transferred apart
from the land to which they are appurtenant if they are transferred for domestic use or use within a water
disiribution system. Such mmgation rights may be transferred or leased in whole or in part and may be acquired
only through the exercise of powers possessed independently of this section. No transfer, however, may be
approved by the Water Management Board unless the transfer can be made without detriment 1o existing nghts
having a priority date before July 1, 1978, or to individual domestic users. No land which has had an irmigation
right transferred from it pursuant to this section, may gualify for another irigation right from any water source,

Source: SL 1978, ch 320; SL 1983, ch 314, § 65; 5L 1989, ch 383; SL 1992, ch 314; SL 1994, ch 345,

40-5-35, Repealed by 5L 1996, ch 263, § 3
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46-5-36. Abandonment of wse of water appurtenani to land--Poblic water subjecti to general

appropriation.
IT the owner of the land to which water has become appurtenant abandons the use of such water upon
such land, such water shall become public water, subject (o general appropnabon.

Source: SDC 1939, § 61.0141; SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0128,

46-5-17. Failure to use beneficially appropriated water—Forfeiture for nonuse--Reversion to public.

If any person entitled to the use of appropriated water fails to use beneficially any part of the water for
the purpose for which it was appropriated, for a period of three vears, the umused water shall revert to the public
and shall be reparded as unappropriated public water.

Source: SDC 1939, & 61.0139; SL 1955, ch 430, § 1; 3DC Supp 1960, § 61.0125; SL 2011, ch 165, § 269.

46-5-37.1. Abandonment or forfeiture of permits or righis--Recommendation of chief engineer for
cancellation.

Upeon the initiative of the chief engineer or upon petiion by any interested person and after reasonable
notice to the holder of the right or permit, if the holder can be located, the chief engineer may investigate
whether or not a water permit or right has been abandoned or forfeited. After the investigation, the chief engimeer
may recommend cancellation of the permit or right for reason of abandonment or [orfeiture. The
recommendation, notice, and hearing shall be conducted pursuart io the procedure contained in chapter 46-3A,

Source: SL 1083, ¢h 314, § 69; SL 2011, ch 165, § 270,
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46-5-37.2. Exceptions to forfeiture for nonuse.

The previsions of § 46-5-37 notwithstanding, no water right or permit may be forfeited for nonuse if land
authonzed for mrigation by a pernut or right is placed under an acreage reserve or production quota program or
otherwise withdrawn from use as required for participation in any federal program, if the water source is not
fully appropriated, il the withdrawal from use does not prevent approval of new permits from the same source,
and 1f the appropriated water has been apphied to beneficial rripation use prior to participation in a federal
program.

Source: SL 1989, ch 384,

46-5-38. Future use of water--Entities entitled to reservation.
The following entities may reserve water for contemplated future needs upon a showing of availability of
unappropriated water and future need pursuant to procedures set forth in chapter 46-24;

(L} A state institution, facility, or agency;

{2) A omumeipality as defined in § 9-0-1;

(3) The South Dakota Conservancy District or a water development district as defined in § 46A-2-4

(4) A water user district as defined in § 46A-9-2;

(5 A nonprofit rural water supply company as defined in § 10-38A-1 engaged in the treatment,
distribution, and sale of water primarily for domestic purposes to a rural area. The term "rural area”
may include a municipality;

(6) A sanitary distnct as defined in chapter 34A-5;

(7)  Anirrigation district as defined in chaprer 46A-4; and

(8) A water praject district as defined in chapter 46A-18.

Source: SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0122; SL 1961, ch 456; 8L 1966, ch 259, § 3: 5L 1978, ch
322; SL 1983, ch 314, § 70; SL 1984 (85). ch 1, § 60.

-— —— o

46-5-38.1. Future use of water—-Permit required for actual use—Review of future use permits,

Water Management Board approval of an application to appropriate water for future use is a reservation
of a defimite amount of water with a specified priority date and is not a prant of authority 10 construct the works
or to put the walter to beneficial use. Before the time that the holder of a future use permit initiates construction
of the works and puts water to beneficial use, the holder shall file an application for a water permit pursuant to
the procedure contained in chapter 46-24  If the holder of the future use permit 15 granted a water permit to
develop enly a pornon of the water reserved by the future use permit, the holder shall apply for and receive an
additional water permit, or permits, before developing and using the remaining water reserved in the future use
permit. Permits for future uses shall be reviewed by the board every seven vears and are subject to cancellation if
the board determines that the permit holder cannot demonstrate g reasonable need for a future use permit,

Source: SL 1983, ch 314, § 71; SL 2011, ch 165, § 271.

36-5-39. Temporary use permits-—Authorization for.

Before an entity descnbed in § 46-5-38 is ready to use part or all of the water subject to a future use
permit or permits, temporary appropriations may be made of the water. Any person desiring to appropriate the
water shall make an application to the chief engineer for a temporary penmit pursuant to the procedure contained
in chapter 46-24,

Source: SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0122; SL 1961, ch 456; SL 1966, ch 259, § 3: SL 1983, ch
314 872,
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46-5-40). Temporary use permits—Cancellation.

The chief engincer may not cancel a temporary use permit with less than six months notice to the permit
holder. In no case may a temporary use permit be cancelled prior 1w the ime at which facilities are constructed
and waler may be put to beneficial use by an entity described in § 4§-5-18 holding a permit under the provisions
of § 46-5-38.1, No person may acquire any right under a temporary permit to the use of water beyond the time of
cancellation of the temporary use permit.

Source: SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0122; SL 1961, ch 456; SL 1966, ch 259, § 3: SL 1983, ch
314, 573,
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46-5-40.1. Temporary permits for use of public water for construction, testing, or drilling purposes—Term
of permit--Qualifications and limitations.

The Water Management Board may promulgate rules to authorize the chief engineer to issue temporary
permits for the use of public water for construction, iesting, or drilling purposes. No temporary permit is valid
after December thirty-one of the vear in which the permit is issued. No temporary permit may be issued if the
permit interferes with or adversely affects prior appropriations or vested rights. A temporary permit shall contain
qualifications and limitations necessary to protect the public mterest. The issuance of a temporary permit is
permission o use public water on a temporary basis and does not grant any water rights.

Source: 5L 1987, ¢h 328, § 5.

e

46-3-41 to 46-3-43. Repealed by SL 1983, ch 314, §§ T4 1o 76
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46-8-44, United States withdrawal of unappropriated waters—Cancellation,

As soon as the Water Management Board is satisfied that the construction of works by the United States
subject to a United States withdrawal approved prior to July 1, 1983, is no longer contemplated, it shall cancel
itz withdrawal of those waters from appropriation and the waters again shall be subject to genersl appropriation.

Source: SDC 1939, § 61.0137; 5L 1955, ch 430, § 1; SDC Supp 1960, § 61.0123; SL 1983, ch 314, § 77.

46-5-45. Repealed by SL 1983, ch 314, § 78
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46-5-46. Unauthorized use or waste of water or violation of permit or license prohibited.
No person may engage m unauthonized use of water, may waste water, or may violate the terms or
conditions of & permit or license Lo approprate water.

Source: SDC 1939, §§ 61,9907, 61.9910; SL 1965, ch 304, § 2 SL 19%1, ch 316, § 2; SL 1983, ch 314, § 79

46-5-47. Flood control--Per mit required.
App. 68



Mo person may construct facilities on any watercourse to control floods for the purpose of preventing or
alleviating damage without a permit issued pursuant to the procedure contained in chapter 46-2A The permit
may be approved subject to conditions deemed necessary, including conditions to safeguard water supplics for
existing water permits and licenses, 1o assure the safety of works, and to prevent damage to property. No person
may construct works in a manner not approved o the permit for those works. This section apphes only to
watcrcourses whose ow exceeds thai of a dry-draw as defined in subdivision 46-1-6{%).

Sowrce: SL 1983, ch 314, § 80; SL 2011, ¢h 165, § 272,
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46-5-48. Flood control--Emergency facilities anthorized.

Section 46-5-47 does not apply to temporary emergency facilities constructed for the immediate
protection of life or property. The chief engineer shall be prompily notified of the construction of such
emergency facilities.

Source: SL 1983, ch 314, § &1,

46-5-49. Filing of vested right claim—Hearing—Mandatory filing--Walver of right.

Any person claiming to be owner of a vested right to appropriate water from any surface water source for
beneficial use other than domestic use as defined in subdivision § 46-1-6(7), may fle with the chief engineer a
vested right claim in 2 form and manner prescribed by the Board of Water Management. The claim shall set forth
the amount of water used, when the water was used, purpose of use, the location of the diversion works and, if
the water has been used for irrigation purposes, the legal description of the land upon which the water has been
used, and the name of the owner of the land. The claim shall be signed under eath and shall be either from the
claimant’s own personal knowledge or on information and belief. The hearing on the vested right claim shall be
conducted pursuant to the procedures contsmed in chapter 46-2A. If, in the course of an investigation conducted
by the chief engineer pursuant 1o subdivision 46-2-17(1), a person asserls the existence of a vested water right,
the chiefl engineer may require that person to file a vested night claim within ninety days pursuant to this seetion.
Fai!m_t;ln file in the absence of such a requiremnent by the chief engineer does not constitute a waiver of a vested
water right.

Source: SL 1986, ch 363, § 5.

#46-5-50. Drip irrigation defined.

For purposes of § 46-5-51, the term, drip urigation, means a planned irfigation system m which water is
applied directly to the root zone of plants by means of applicators, such as orifices, emitters, porous tubing, or
perforated pipe. that are operated under low pressure and are placed on or below the surface of the ground.

Source: SL 1990, ch 358, § 1; SL 2011, ch 165, § 273,

= —

46-3-51. Permit not required for drip irrigation.
A permit to appropriate water, pursuant to §§ 46-1-15 and 46-3-10, is not required for drip irrigation, as
defined in § 46-5-50, if the drp irmgation meets the following conditions:;
(1} The wrigation is for noncommercial purpescs; and
(2) Use of water does not exceed eighteen gallons per minute,

Sowrce: 5L 1590, ch 358, § 2, 5L 1996, ch 263, § 4.
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46-5-57. Noncommercial purposes defined.
For purposes of § 46-5-531, the term, noncommercial purposes, means ree plantings specifically for
conservation purposes, excluding trees planted for omamental or commercial purposes.

Source: SL 1990, ch 358, § 3.
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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

No. 30795

MeCOOK LAKE RECREATION AREA ASSOQCIATION,

Plaintiff and Appellant,
V.
DARKOTA BAY, LLC, MICHAEL CHICOINE, AND THE SOUTH DARKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOQOURCES, CHIEFR
ENGINEER AND WATER RIGHTS PROGRAM,

Defendants and Appellees,

PRELIMINARY STATEMENT

The parties to this case are the McCook Lake Eecreation Area
Association (Association); Dakota Bay, LLC and Michael Chicoine
fcollectively Dakota Bay]; and the SBouth Dakota Department of
Agriculture and Natural Resources [DANR), Chief Engineer and Water
Rights Program [collectively Chief Engineer), The Water Management
Board (Beoard) adjudicated the underlving case. References to documents
are designated as follows:

Administrative Record (Union County Civil File
MG SRS PEE o s s o R e AR S AR

Tral Transcript (August 2, 2023 iiiimiiaiiasireisairsssa T T



JURISDICTIONAL STATEMENT

The Association submitted a petition for a declaratory ruling under
SDCL § 1-206-15 and ARSD § 74:02:01:40, requesting that the Board find
that the alteration of a shoreline that expands a public wartetrbody
requires a water appropriation permit under SDCL ch, 46-1. App. 12-18.
The Board held a hearing and denied the Association's requested relief,
App. 28, The Association appealed to the circuit conrt. App. 1. The
Association now appeals the Memorandum Decision (App. 1) entered by
the Honorable Tami A. Bern, Circuit Court Juadge, First Judicial Cireuit,
onJuly 2, 2024, The cirenit conrt entered the Final Decision and Order
(App. 9} on July 17, 2024, The Notice of Entry of Order {App. 10} was
filed July 19, 20024, The Association timely filed a Notice of Appeal with
this Court on August 16, 2024, This Court has jurisdiction under SDCL
§ 1-26-37 and 5DCL § 15-26A-3{1).

STATEMENT OF LEGAL ISSUE AND AUTHORITIES

WHETHER THE CIRCUIT COURT CORRECTLY AFFIRMED
THE BOARD'S DECISION THAT DARKOTA BAY'S PROPOSED
CANAL CONSTREUCTION DOES NOT REQUIRE AN
APPROPEIATION PEEMIT FROM THE BOAED?

The Board found that the construction of the proposed canal
does not constinite an ongoing appropriation and does not
require a standard or traditional water right. App. 25
(Findings of Fact £#23). The Board denied the Association’s
requesied relief. App, 28. The circnit court affirmesd the
Board’s findings and decision. App. 1.



SDCL § 46-1-15

Parks v. Cooper, 2004 3.D. 27, 676 N.W.2d 823

Montana v. Wyoming, o063 U8, 368 (2011)

STATEMENT OF THE CASE

This case is an administrative appeal of the Board®s decision in a
declaratory ruling case brought under 3DCL § 1-26-15 and ARSD
§ 7h02:01:46. AR 002,

Dakota Bay wants 1o constmict a canal extending off the southeast
corner of MeCook Lake to provide waterway access to/from a proposed
residential development, AR 133 (Btipulation), 4 3. This proposed canal
requires a Shoreline Alteration Permit from the South Dakota
Department of Game, Fish and Parks (SDGFP), which Dakota Bay
applied for in December 2021. AR 133, 9 4; App. 46-7.

In February 2023, the Association petitioned the Boaid to issue a
declaratory rling finding “that the alteration of a public water body by a
private party requires a penmit for appropriation of water.” App, 13
(¥ 4},

A hearing was held on August 2, 2023, App. 19. At the hearing’s
conclusion, the Board entered executive session. AR 158, Upon
returning to open session, the Board voted to deny the Association’s
requested reliel and declared that Dakota Bayv's proposed canal does not

require a water permit from the Board, /d. The Chief Engineer's counsel



was instructed to prepare proposed Findings of Fact, Conclusions of Law,
and the Final Decision for the Boand's review, fd

The Chief Engineer's proposed Findings of Fact, Conclusions of
Law, and the Final Decision were submitted [AR 189-199), and the
Association submitted Objections and Alternative Findings of Fact and
Conclusions of Law [AR 200-203) for the Board's consideration. At the
Board's October 4, 2023 meeting, the Board discussed the proposed
decision and objections, addressing the Association’s objections with
specificity. AR 218-219. The Board voted to adopt the final Findings of
Fact, Conclusions of Law, and the Decision prepared by the Board's
counsel. fd; App. 19-28.

The Board mailed notice of entry of Order and the final adopted
Findings of Fact, Conclusions of Law, and the Decision on October 13,
2023. AR 220, Due to an incorrect zip code, the notice of entry of Order
and the final adopted Findings of Fact, Conclusions of Law, and the
Decision were re-mailed on November 1, 2023, AR 232-243, The
Association timely appealed o cirenit conrt on November 13, 2023,
App. 4.

The eircuit court received briefs and held a hearing on April 9,
2024, Id. When the Association presented its oral argument, it co-
mingled its arguments in this case and a related case (No. 307946)

without any formal consolidation motion or order. The cirouit court



Judge then issucd a combined decision. App. 1-8. The Association

limely filed a Notice of Appeal to this Court on August 16, 2024,
The Association sought to consolidate this case and Case

No. 30796, which this Court denied on November 1, 2024,

STATEMENT OF FACTS

Few facts are required to address the water permit necessity issuc
because it is a gquestion of law. As noted above, Dakota Bay wants to
constrct a canal off the corner of McCoolk Lake to provide waterway
access o/ Tom a proposed residential development. AR 133
(Stipulation}, 4 3. This proposal requires a Shoreline Alteration Permit
from 3DGFP. AR 133, 1 4 AR 175-176. The Association petitioned the
Board for a declaratory ruling because it believes “that the alteration of a
public water body by a private party requires a permit for appropriation
of water.™ App. 15 (§ 4{1))- The Chiel Enginecr disagrees that a shoreline
alteration = in and of itsell = is an "appropriation” of water that reguires &
permit, The Board agreed with the Chief Engineer and found that the
proposed canal does not constinite an ongoing appropriation of McCook
Lake water and deoes not require a water right permit. App. 25 (Fiulings
of Fact #235); App. 28 (Decision).

The Chief Engineer does not disagree with any of the nndisputed
facts offered in the Association’s Brief {pp. 6-7), but also asserts that they

are irrelevant to the issue.



ARGUMENT

THE CIRCUIT COURT CORRECTLY AFFIEMED THE

BOARD'S DECISION THAT DAKOTA BAY'S PROPOSED

CANAL CONSTRUCTION DOES NOT REQUIRE AN

APPROPREIATION PERMIT FREOM THE BOARD.

L Standard of Review.

I an administrative appeaal, this Court “shall give the same
deference to the findings of fact, conclusions of law, and final judgment
of the circuit court as it does to other appeals from the circuit court.”
SDCL § 1-26-37. The Board’s findings of fact are to be reviewed under
the clearly erroneons standard, while conclusions of law and statutory
inferpretation questions are reviewed de nove.  Midwest Railcar Repair,
nc. v, South Dakota Department of Revenue, 2015 3.D, 92, § 22, 872
N.W.2d 79, 85, The Board’s findings of fact should only be reversed it
this Court is “definitely and firmly convinced a mistake has been made. ™
n re Tinklenberg, 2006 5.00. 52,9 11, 716 N.W.2d 798, 801-02 [citations
omitted). This Court should “not look for reasons to reverse, even if [ir]
would not have made a similar decision.” Heowde v Pennington Chty.,
1997 5.D. 45, § 10, 563 N.W.2d 116, 119.

I1. The Board Did Not Err in Concluding Dakota Bay’s Proposed

Canal Does Not Require an Ongoing Water Appropriation
Permit.

This case distills down to a declaration on the queston - what
does it mean to appropriate water? And although the Association

complains that “[t|he singular focus on the word ‘appropriation’



misconstrmies and misapplics South Dakota law,” (Association Brief,
p. 13), "appropriate” is the triggering word in the statute that requires a
water permit, SDCL § 46-1-15.

Under SDCL § 46-1-13, *|ejxcept as otherwise provided throughout
[title 45], no person may appropriate the waters of this state for any
purpose without first obtaining a permit to do so.”

“Appropriate” is not defined in statute, The plain meaning of
“appropriation” is “[tlhe exercise of control over , . . " Black's Law
Dictionary (11th ed. 2019). Likewise, Merriam Webster defines
*appropriate” as “to take exchiisive possession of” and “to set apart for or
assign o a particular purpose or use.” htips:/ fwww.merriam-
webster.com /dictonary fappropriate#h? (last visited Dec, 28, 20024).

The Association secks a declaratory judgment that Dakota Bay's
proposed shoreline alteration requires a waler appropriation permit in
accordance with 8DCL § 46-1-15. The Chief Engineer, who has been
delegated the anthority under SDOCL § 46-2-3.1 to interpret, apply, and
enforce SDCL § 46-1-15, disagrees that a shoreline alteration = in and of
itsell — constitutes an activity requiring a water appropriation.

While the Association’s recitation of various statutes in its briel
(pp. 8-10) is correct, the Association misunderstands the basic aspects of
water appropriation law as a whole. This misunderstanding leads to a

Mmindamentally flawed analysis and application of the law.



To correct this misunderstanding warrants a bit of historical
context to understand how South Dakota water law developed and how it
is applied.

A. The Three Historical Water Law Administration Systems.

There are generally three systems of water law administration in
the United States: riparian, prior appropriation, and hybrid states.

David H. Getehes, Water Lo i a Nutshell 3 (3d ed. 1997). Under the
riparian system, a landowner bordering a waterbody has the right 1o
make a reasonable use of that water as long as that use doesn't interfere
with the other riparian landowners also making reasonable use of the
waterbody. [d at 13, This is the type of water system used in the
castern states, traditionally those cast of the 100th meridian.! Id at 3.

In contrast to the more developed and humid states in the east, the
arid lands west of the 100% meridian often didn't have water where water
was needed and much of the land was owned by the federal government.
Early miners, particularly in 18405 California during the gold rish,
conld not assert riparian warter rights because they didn't own the land,
and so they competed for water in the same way they competed for gold -
“Tirst in tme, first in right.,” Id. at 6, 77-78. This *first in dme, Arst in
right” concept is known as the prior appropriation system. Jd. at6. I

penerally states that a user who puts the water to “*beneficial use” can

I https:/ fwww.nps.gov/places/ 100th-meridian-marker.htm (*[T)he
meridian svmbolizes the physical demarcation where the east ended and
the west began.”) (last visited Dec, 28, 2024).



continue using the water to the exclusion of others who later come along.

fd. In a dispute, the carlier user is often referred o as the “senior™ or
“senior approprator,” with all later users referred to as “junior” or “junior
appropriators.”™ Id. at 101.

The third system of water appropriation is the hybrid svstem. Jd.
at 7. Hybrid states? — including South Dakota — are those states that
originally recognized riparan water rights, later converted o a prior
appropriation svstem, aixl still recognize the original riparian rights (to
the extent they still exist). K at 7-8.

B. Historical Development of South Dakota's Water Law
Administration System.

It is generally accepted that water law administration in South
[*akota began in 1877 when Congress passed the Desert Lamnd Act, “In
sum, the Desert Land Act limited the water rights of settlers to what they
had actually appropriated and used, and freed all surplus water for
public appropriation.” Parks v. Cooper, 2004 3.D. 27, § 26, 676 N.W.2d

823, 831.

# Iromically, although the prior appropriation doctrine originally got its
start in California, California is considered a hyvbrid state. Id at 8,
Hybrid states often adopted laws originating in Califormia or under the
“California doctrine” body of case law, whereas purely prior appropriation
states often adopted laws originating in Colorado under the “Colorado
doctrine,” amd sometimes this distinction becomes important. See
generaily, Cartieright v. Pub. Serv. Co. of N.M_, 66 N.M. 64, 343 P.2d 654,
overriled by State ex rel Martinez v. City of Las Vegas, 135 N.M. 375, 89
P.3d 47 [both cases generally discussing the precedential value of
California case law versus Colorado case law in determining Pueblo water

rights).



In 1881, the Territorial Legislatire passed the first statutes
regulating water appropriation. 1881 Sess. Laws of Dakota Territory
ch. 142.2 As noted, these inital laws established a hyvbrid system of
appropriation. First, the riparian water rights were recognized for those
“who may have or hold a ttle or possessory right or title to any mineral
or agricultural lands within the limits of this Territory.” /d at § 1.* But
immediately therealfter at § 2, the legislature established the beginning of
the prior appropration system by allowing those “too far removed from
any stream or creck to use the waters thereof™ the right-of-way “for
conducting and conveying said water” via ditches, canals, amxd other such
works.® Further, controversies were to *be determined by the date of
appropriation as respectively made by the parties” (§ 4)°, all waters were
made “available to the full extent of the caparcity™ as long the user did
“not materially affect or impair the rights of the prior appmopriator” (§ 3)7,
and the water right “shall be deemed abandoned” for tailure to use the
works for a one yvear period (§ 7)* or for abandoning construction of the
works for sixity days (§ 10). i Probably most importantly, the

legislature prescribed specific procedures that prior appropriators had w

5 hitps: f fwww.ndlegis. gov/assembly /sessionlaws/ 188 10/ pdf/ gl-water-
rights.pdf (last accessed Dec. 28, 2024,

1 Compare with 8DCL § 46-1-9 {validation of vested riparian rights),

% Compare with BDCL § 46-8-1 (allowing right of eminent domain for
water conveyance).

5 Compare with, e.g., SDCL 88 46-2A-7.4; 46-2A-7 .6, 46-2A-8.1; 46-5-7
(priority statutes).

T Compare with SDCL 88 46-1-4; 46-2A-9 (full extent without materially
impairing prior aAppropriators),

# Compare with 8DCL §8§ 46-5-306; 46-5-37 [abaiklonment/ forfeiture).

{0



follow to establish their water rights, inchuding a requirement to “file a
location certificate thereof with the register of deeds, in the proper
county”™ and post the certificate at the head of the works, Id at § 9.5
These notice provisions required the appropriator’s name, the date, the
waler gquantity claimed, and the purpose of the appropriation {i.e., the
“beneficial use™). k. While the specific wording of the statutes have
evolved, the elements of the 1881 statutes remain the foundation of
South Dakota water law in SDCL today.

€. The Exclusivity Doctrine and the Doctrine of Recapture.

Stemming from the historical comtext of water law development
and the reasons for the appropriation permitting system, an important
clement of water appropriation is the exclusivity doctrine and the
doctrine of recapture. 19 The exclusivity doctrine is both a positive
doctrine and a negative doctrine. It is a positive doctrine in that once
water is appropriated, the appropriator has the exclusive right to put
that water to beneficial vse, It is a negative doctring in that water is only
appropriated for as long as it is being exclasively used and controlled by
the appropriator.

When a person has a perinit 1o *appropriate” water, the
*appropriator is entitled to the ‘exclusive control [of his appropriated

i

water| so long as he is able and willing to apply it to beneficial uses . . ..

9 Compare with SDCL §8 46-2A-4, 46-2A-23 (required notice).

192 The doctring of recapture is not particularly relevant in the context of
this case becanse no party is trving © “recapture” any of its water. But
the doctrine is a coexistent concept that the courts discuss together.



Montana v Wyoming, 563 U.8. 368, 380 {2011) (brackets in original).
Urkler the doctrine of recapture, “an appropriator who has diverted water
. . . has the right to recapture and reuse his own runcft . | . before it
escapes his control or his property.” Id. In other words, as long as the
appropriator retains exclusive control of the water, the water remains his
1o nse within the limits of his permit. However, once the appropriator has
relinguished exclusive control of the water, the water reverts o its
unappropriated public water status amd becomes available for
reappropriation to other users. A broad-scale example of this concept is
that South Dakota can use water from the Missouri Eiver and can reuse
and reappropriate the water as it flows downstream. The water is within
the exclusive control of SBouth Dakota (within other reasonable limits).
However, onoe the water flows into Nebrmska, the water has escaped
South Dakota’s control and property, and is no longer “appropriated” to
South Dakota. The same concept applies on a smaller individual-
appropriator scale, such as (o the Association and Dakota Bay.

1. Application of exclusivity to the Association's
water permit from the Missouri River.

The Association has two water permits to draw water from the
Missour River to artificially raise the level of McCook Lake. AR 133, 9 2
(Stipulation). The Association pumps water through a pipeline that
discharges the water into McCook Lake, See TT 37:1-8 [(describing
consequences of pipeline failure). Once that water is discharged from the

pipeline into the lake, it has cscaped the Association’s control and

12



property, and the Association has “used”® the extent of its water permit
right. The Association would not be able to recapture and reuse that
water without getting a new appropriation permit. Onece the water is in
McCook Lake, which the Association admits is a public lake {App. 36 -
TT 24: 10-11), it loses its status as “appropriated water™ and returns (o
its status as unappropriated public water. Thus, the Association does
not hold a water right for the water in MeCook Lake, As such, “the canal
doecs not unlawfully impair the Association’s prior existing water rights."
Association Briefl, p. 10. The Association has the right to pump water
from the Missouri River regardless of the canal project.

2. Application of exclusivity to the Dakota Bay
proposed canal.

The exclusivity doctrine conld apply in two opposing ways in the
case of Dakota Bay's proposed canal. In the first instance, if Dakota Bay
were simply to dig a trench from McCook Lake and let the MeCook Lake
water fill the trench, the exclusivity doctrine would dictate that this is
not an appropriation of water. While other permits may be required for
such activily, an ongoing appropriation permit is unnecessary because
Dakota Bay would not have exclusive control of the water as the warter
available to the canal would not all be on its own property. The water
wollld be in the entire footprint of McCook Lake, whatever shape [with or
without a connected canal) the lake is in. As an additional illustration of
this point, when the Association dredges the bottom of McCook Lake

(TT 28:18-20], it fundamentally changes the shape and volume of the

13



lake, but no appropriation permit is necded for this activity because the
Association does not have exclusive control of the water in MeCook Lake.

The second and opposing wayv the exclusivity doctrine could apply
to the canal would be if there were some type of phyvsical separation
between the canal and MoCook Lake. In this case, Dakota Bay indicated
that there would be a two-foot bermn between the lake and the entrance
1o the canal. TT 39:4-8. In this case, the canal is essentially acting like
a large sclf-contained swimming poeol, and any water in the canal would
be under Dakota Bay’s exclusive control on Dakota Bay's property.
Water to fill the canal in this case would require an appropriation permnit
from whatever water source Dakota Bay used. See, lor example, Case
No, 307496, where Dalkota Bay has applied for a water permit to initially
fill the canal and then to maintain the canal’s structural integrity,

If water overtops the berm, it will have escaped Dakota Bay's
control and property, and Dakota Bay will have *used” the extent of the
water permit right. This is the reason why no engoing appropriation is
necessary for the canal, because once the canal water has joined MeCook
Lake water, it loses ils status as appropriated water and retums o ils
astatus as unappropriated public water.,

D. Conclusion - The alteration of A B8horeline Does Not
Inherently Require A Water Appropriation Permit.

Feturning to the ultimate question of the Association's Petition -
whether the alieration of a public water body by a private party, in and of

itself, requires a water appropriation permit = the answer is no. This is

14



not to say that a water appropriation permit will always be unnecessary
when altering a public waterbody, but it's not the alteration that causes
the permit necessity, It is the appropriation — the taking of the water for
heneficial use to the exclusion of others — that requires an appropriation
permit. Thus, the Board did not err in its determination that the canal’s
constriction is not an appropriation of MeCook Lake water and does not
require an appropriation permit,

CONCLUSION

The Chiel Engineer asks the Court to affirm the Board’s decision
that Dakota Bay's proposed canal does not require a water appropriation
permit. Fuarther, if this Court finds that the Board did err regarding
Dakota Bay's necessity for a water appropriation permit, the Chief
Engineer asks that the Court specity that the ruling narrowly applies to
this specific case and that a shoreline alteration permit = in and of itsell -
does not automatically require a corresponding water appropriation
permit.

Respectiully submitted,

MARTY J. JACKLEY
ATTORNEY GENERAL

s Jennifer L. Verleger

Jenmnifer L. Verleger

Assistant Attorney General

1302 East Highway 14, Suite 1
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PRELIMINARY STATEMENT

For the convenience of the Court, Appellant McCook Lake Recreation Area
Association will be referred to as “Association”; Appellees Michael Chicoine and
Dakota Bay LLC will be referred to collectively as “Dakota Bay”; Appellee South
Dakota Chief Engineer and Water Rights Program will be referred to collectively as the
“Chief Engineer”; and the South Dakota Department of Agriculture and Natural
Resources Water Management Board will be referred to as the “Board”. The Board’s
Findings of Fact, Conclusions of Law, and Decision dated October 12, 2023, will be
referred to as the “Board’s Decision”. The circuit court certified record, which
encompasses the administrative record and hearing transcript among other things, is
cited as “R. . Finally, Dakota Bay’s appendix is cited as “(App. P.___)”. All
citations are followed by appropriate page, line, and paragraph designations.

JURISDICTIONAL STATEMENT

The Board denied the Association’s Petition for Declaratory Ruling. R. 430,
App. P. 021. Notice of Entry of Order concerning the Decision was provided on
October 13, 2023, and again on November 1, 2023.1 R. 420, App. P. 011-22. The
Association filed a Notice of Appeal to the Circuit Court for the First Judicial Circuit on
November 13, 2023. R. 25; App. P. 023-25.

The circuit court issued its Memorandum Decision on July 2, 2024, which

affirmed the Board’s Decision. R. 697-705, App. P. 104-111. The circuit court issued a

' An incorrect zip code for the Association’s counsel was included on the initial mailing
by the Board. SeeR. 420, App. P. 011. Accordingly, the Notice of Entry of Order was
re-sent to all parties on November 1, 2023. Id.
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Final Decision and Order on July 17, 2024, and Notice of Entry of that Order was given

on July 19, 2024. R. 706-08; App. P. 112-114. For purposes of this Supreme Court

appeal, the Association filed a Notice of Appeal on August 16, 2024. R. 709-10.
STATEMENT OF THE LEGAL ISSUES AND AUTHORITIES

Whether the circuit court correctly affirmed the Board’s denial of the
Association’s Petition for Declaratory Ruling because Appellees
Chicoine/Dakota Bay’s canal “is not an appropriation of McCook Lake water
and does not require a standard or traditional permit from [the] Board.”

The circuit court correctly affirmed the Board’s Decision in denying the
Association’s Petition for Declaratory Ruling because the proposed canal is
not an appropriation of McCook Lake water.

e Parksv. Cooper, 2004 SD 27, 676 N.W.2d 823

STATEMENT OF THE CASE
This case involves a Petition for Declaratory Ruling (the “Petition”) filed by the
Association on February 17, 2023. R. 190-93; App. P. 001-008. The Petition itself
sought a ruling declaring that “the alteration of a public water body by a private party
requires a permit for appropriation of water[.]” See R. 190-93; App. P. 005. Through a
separate correspondence, however, the Association set forth two different requested
declarations:
(1) that Michael Chicoine (Chicoine) be required “to obtain a water right permit for
the taking of water from McCook Lake (Lake) for the purpose of developing a
canal off of the Lake;” and
(2) "that the Mike Chicoine Water Right Permit be subservient to the Water Right
Permits” of the Association.

See R. 194; App. P. 006. The Association’s subsequent Notice of Hearing requested yet
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another different declaration: that the Board “[i]ssue a declaratory ruling that Michael
Chicoine/Dakota Bay, LLC are required to make an application to the Water
Management Board for a permit to appropriate water before starting any construction or
placement of works to expand McCook Lake for Michael Chicoine’s/Dakota Bay,
LLC’s private use, because the proposed construction appropriates the water of McCook
Lake and would also unlawfully impair the McCook Lake Recreation Area
Association’s water rights.” See R. 199; see also R. 132, App. P. 083-93 (84:10-94:5)
(discussing the variations in the requested relief).

After a hearing on August 2, 2023, the Board denied the Association’s Petition
and entered Findings of Fact, Conclusions of Law, and Decision on October 12, 2023.
R. 409-418; App. P. 026-36. The Association appealed the Board’s decision to the
circuit court which issued a Memorandum Decision on July 2, 2024, and an Order and
Final Decision on July 17, 2024, affirming the Board’s Decisions. R. 697-705.
Association then appealed the circuit court’s decision to this Court. R. 709-10.
Appellees Chicoine and Dakota Bay, LLC, now submit this Brief requesting this Court
to affirm the circuit court decision upholding the Board’s denial of the Association’s
Petition for Declaratory Ruling.

STATEMENT OF THE FACTS

McCook Lake is a public body of water that was initially an oxbow of the
Missouri River before it became landlocked. R. 321; R. 61, App. P. 068. Michael
Chicoine (Chicoine), owner of Dakota Bay, LLC, has proposed the construction of a
canal on the southeast corner of McCook Lake to allow approximately fifteen currently-

existing homes to gain access to McCook Lake, to allow for better access to McCook



Lake from property owned by Dakota Bay, and to allow the public better access to
McCook Lake through a new public boat ramp. R. 321; R. 423, App. P. 014. Chicoine,
on behalf of Dakota Bay, LLC applied to the South Dakota Game, Fish, and Parks
(SDGFP) for a shoreline alteration permit for the proposed canal. R. 322; R. 62, App. P.
069.

During SDGFP’s review of Chicoine’s application for a shoreline application
permit, Chicoine amended his plans to provide that the canal would be initially filled
with Chicoine’s existing irrigation well and that well would be used to maintain “a
water elevation in the canal to protect the integrity of the canal liner.” R. 412; R. 62-63,
App. P. 069-70. As that amendment expanded the use of Chicoine’s irrigation well, he
applied for a water permit which was pending before the Board at the same time as this
matter. /d. SDGFP informed Chicoine that it would hold the shoreline alteration permit
in abeyance until Chicoine had obtained the appropriate water right permit. Id.

After the Association learned of Dakota Bay’s canal project, the Association
launched various efforts to stop the construction of the canal, including through the
Association’s filing of the Petition for Declaratory Ruling in March 2023. R. 189-94,
App. P. 001-006. The Association holds two water permits to divert water from the
Missouri River to McCook Lake if necessary to obtain a lake elevation of 1090.3 feet
msl, and the Association was seemingly concerned of the proposed canal’s effects on its
diversion of water from the Missouri River. R. 194, App. P. 006. As discussed supra,
the Petition sought a ruling declaring that “the expansion of a public body of water for

private use or gain (such as by altering the shoreline of a lake and connecting a ‘canal’)



requires a permit to appropriate water[.]” See R. 190; App. P. 002.2 Yet the
Association’s separate correspondence attached as Exhibit A to the Petition set forth two
different requested declarations specifically implicating Chicoine’s rights and
obligations:

(1) that Michael Chicoine (Chicoine) be required “to obtain a water right permit for

the taking of water from McCook Lake (Lake) for the purpose of developing a

canal off of the Lake;” and

(2) "that the Mike Chicoine Water Right Permit be subservient to the Water Right
Permits” of the Association.
See R. 194; App. P. 006.

After hearing evidence on the Petition, the Board denied the Association’s
Petition and concluded that Chicoine’s/Dakota Bay’s proposed canal “is not an
appropriation of McCook Lake water and does not require a standard or traditional
permit from this Board.” R. 418; App. P. 011-22. The Association then filed an appeal
to the Union County Circuit Court. R. 25. The Circuit Court affirmed the Board’s
ruling, and now the Association brings this appeal. R. 697-70, App. P. 107-111; R 708,
App. P. 114.

ARGUMENT

I. Standard of Review

“In reviewing an agency ruling, [this Court] appl[ies] the same standard as the

2 This requested declaratory ruling appears inconsistent with the declaratory ruling
requested by the Association later on in the same Petition. See R. 193, App. P. 005.
(requesting a declaration “that the alteration of a public water body by a private party
requires a permit for appropriation of water[.]”).
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circuit court, with no assumption that the court’s ultimate decision was correct.” /n re
GCC License Corp., 2001 S.D. 32,9 8, 623 N.W.2d 474, 479 . Therefore,
administrative appeals are reviewed in accord with SDCL 1-26-36. “A review of an
administrative agency's decision requires this Court to give great weight to the findings
made and inferences drawn by an agency on questions of fact.” /n re Pooled Advoc. Tr.,
2012 S.D. 24, 4149, 813 N.W.2d 130, 146 (quoting Snelling v. S.D. Dep't of Soc. Servs.,
2010 S.D. 24,9 13, 780 N.W.2d 472, 477). “We will reverse an agency's decision only
if it is ‘clearly erroneous in light of the entire evidence in the record.”” Id. “However,
statutory interpretation and other questions of law within an administrative appeal are
reviewed under the de novo standard of review.” Id. The Association contends that only
the de novo standard of review should apply in this matter, claiming that “no facts are in
dispute.” See Appellant’s Brief at 7. That contention, however, ignores that the
Association objected to certain Findings of Fact made by the Board and now contends
that the Board’s Decisions “is clearly erroneous”. See Appellant’s Brief at 8; R. 416-17.
I1. The circuit court correctly affirmed the Board’s Decision that “Mr.
Chicoine’s/Dakota Bay’s canal is not an appropriation of McCook Lake

water and does not require a standard or traditional permit from [the]
Board.”

The South Dakota L egislature has made clear that “all water within the state is
the property of the people of the state[.]” See Parksv. Cooper, 2004 SD 27, 131, 676
N.W.2d 823, 834 (citing SDC 61.0101). South Dakota employs the doctrine of prior
appropriation to determine who has rights to appropriate water for private use. Seeid.
29.

The South Dakota Department of Agriculture and Natural Resources Water
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Rights Program is charged with issuing water rights permits under South Dakota
Codified Laws chapter 46-1 et. seq. “Except as otherwise provided throughout this title,
no person may appropriate the water of the state for any purpose without first obtaining
a permit to do so.” SDCL 46-1-15. While “appropriation” is not defined in South
Dakota law, the Board determined that “[t]he plain meaning of “appropriation” is “the
exercise of control over property” or “to take exclusive possession of. . . ; to set apart
for or assign to a particular purpose or use.” See R. 412, App. P. 015. Seealso
"Appropriation” Black’s Law Dictionary (11" ed. 2019); “Appropriate”, 1 & 2,
Merriam Webster Online Dictionary, available at https.//www.merriam-
webster.com/dictionary/appropriate (last visited Dec. 30, 2024).2 Thus, and as the Chief
Engineer articulated, water rights permits are required when the water will be under the
possession or control of the user. R. 101-03; App. P. 74-76; seealso R. 114-117, App.
P. 079-082 (66:21-69:9).

The Board correctly determined, and the circuit court properly affirmed, that the
construction of acanal as proposed by Mr. Chicoine is not an appropriation of water. R.
111; R. 430, App. P. 021. As supported by the testimony of the Chief Engineer, the
proposed canal “does not result in the possession or control of the water.” See R. 414,
App. P. 017. Thefilling of the canal can be accomplished through the issuance of a
temporary permit applied for by Chicoine, rather than a standard or traditional water
permit. SeeR. 415, App. P. 018; seealso R. 114-117, App. P. 079-82 (describing the

different types of permits). Indeed, other similar projects (including the expansion of a

*Inits Appellant Brief, the Association fails to acknowledge that pursuant to Merriam-
Webster, “appropriate” means “... exclusive possession....” See Appellant’s Brief at 11.
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shoreline or construction of a canal) have not been required to obtain a standard or
traditional water permit. Id.

Additionally, the circuit court properly determined that no ongoing
appropriation would occur because after the canal is constructed and connected to
McCook Lake, Dakota Bay will not have exclusive control of the water on the canal. R.
699. Because the "appropriation” of water contemplates “exclusive control” or
“exclusive possession” of the water, the circuit court was correct in concluding, like the
Board, that there would not be an appropriation of water necessitating that Dakota Bay
obtain a permit. See supra.

The Association contends that the Board’s Decision that no water rights permit
isrequired was clearly erroneous and contrary to law, because a water rights permit is
required prior to the construction of the canal. Appellant’s Brief at 9-10. However, the
Association’s argument misstates the Board’s Decision and fails to account for the
separate water rights permit application submitted in reference to the proposed canal. In
fact, the Board’s Decision recognized that Chicoine had a pending water rights permit
application related to the canal. R. 412, App. P. 015. While the Association claims that
Dakota Bay should be required to obtain a permit in this instance because otherwise the
Association would not have an opportunity to participate in a public hearing, such claim
ignores the fact that a public hearing was actually held on Chicoine/Dakota Bay’s water
rights permit application, therefore, thereis no prejudice.

The Association has not articulated any legal basis supporting that the Board’s,
Circuit Court’s Chief Engineer’s, and Appellees’ application and interpretation of the

appropriation processisincorrect. Accordingly, Chicoine and Dakota Bay respectfully
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request this Court affirm the circuit court’s Final Decision and Order and uphold
Board’s denial of the Association’s Petition.
CONCLUSION

The Board correctly denied the Association’s Petition as the proposed canal “is
not an appropriation of McCook Lake water and does not require a standard or
traditional permit from [the Board]”. R. 418, App. P. 021. For the foregoing reasons,
Appellees Michael Chicoine and Dakota Bay respectfully request this Court to affirm
the circuit court’s Final Decision and Order and to uphold the Board’s Findings of Fact,
Conclusions of law, and Decision.

Respectfully submitted this 30" day of December, 2024,

GUNDERSON, PALMER, NELSON TIGGES, BOTTARO & LESSMANN,
& ASHMORE, LLP LLP

/s/ Stacy R. Hegge _/s/ Dean A. Fankhauser

Stacy R. Hegge Dean A. Fankhauser (Pro Hac Vice)
111 W Capitol Ave, Ste 230 613 Pierce Street; PO Box 1557

Pierre, SD 57501 Sioux City, IA 51101

Telephone: (605) 494-0105 Telephone: (712) 252-3226

Telefax: (605) 342-9503 Fax: (712) 252-4873

E-mail: shegge@gpna.com DFankhauser@SiouxCityLawyers.com

ATTORNEYS FOR APPELLEES
DAKOTA BAY, LLC AND MICHAEL CHICOINE
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March 10, 2023

Via Electronic Mail
and U5, Mail

Water Management Board

South Dakota Department of
Agnculture and Matural Resources
Attre William Larson, Chairman
523 Eacst Capitol Ave.

Pierre, SD 57501-3182
DAMEmailEstate. sd.us

Copy to

Arn Mines Bailey

Assistant Attorney General
1202 E Highway 14, Suite 1
Pierre, 50 57501-B501

Ann MinesBailey@state sd.us

Re: Declaratory Ruling - Chicoine

Dear Mr. Larson:

RECEIVED

John M. Hines MAR 13 208
Attorney
OFFICE OF
FIEZR4.TAM WATER

gl cemryhu| Fom

0 P o Slra L Saste 0
S 1oy, 8 G710

crary ket com

Pleass spa the enclosed Petition for Declaratory Ruling on behalf of thae McCoole Lake Recreation
Area Association. Please et us know when the matter will be st before the Board 50 we can mowve

forward with publishing the required notices. Thank you,

Sincerely,

,é e T~

Jobin M. Hines
For the Firm
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RECEIVED

MAR 13 2023
STATE OF SOUTH DAKOTA 4oLk
DEPARTMENT OF AGRICULTURE AND NATURAL RESUURCES
WATER MANAGEMENT BOARD

IN THE MATTER OF

THE MCCOOK LAKE RECREATION
AREA ASSOCIATIONS PETITION
FOR A DECLARATORY RULING
ON SDCL CHAPTER § 46~

PETITION FOR
DECLARATORY RULING

T

The MeCook Lake Recreation Arca Association (the “Association™) hereby petitions the
South Dakota Water Management Board (the “Board”™) w0 issue u Declaratory Ruling on the
applicability of SDCL Chapier 46-1 pertaining to the factual situation presented herein:

1. The authority by which the petition is presented: SDCL § 1-26-15; SDCL § 46-2-
5; SDCL § 46-5-10: ARSD 74:02:01:03; and ARSD 74:02:01:46.

2 The mame of the group submitting the petition: The MoCook Lake Recreation Arca
Association, a South Dakota nenprofit earporation.

3. The requested action: For the Board to issue a Declaratory Ruling finding that the
expansion of & public body of water for privete use or gain (such as by altering the shoreline of a
lnke and comnecting a “canal”™) requircs a permil 10 appropriate water.

a SDCL § 46-1-1 sates: “It is hereby declared that the people of the state have a
parammount irerest (n the use of all the water of the state and thal the state shall
determine what weter of twe stme, surface and undergronnd, can be convered 1o
public use or controlled tor public proteciion.™

b SDCL § 46-1-3 states: “Tt is hereby declared that all water within the state is the
property of the people af the state, but the right to the use of water may be zequired

by appropriation a& provided by law.”
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e. BDCL § #6-1-10 states: “Any person intending to scquire a right to beneficial use
of water shall, before starting consmuction o placement of works for that purpose
or before tuking the water from any comstrucied works, make an application 1o the
Water Management Board for & permil th appropriate water, in the form required
by rules promulgated pursuant W chapter 1-26 by the board.™

d. SDCL § 46-1-15 states: “Except as otherwise provided throughout this title, no
person may appropriste the waicrs of this state for any purpose without first
obtaining a permit 1o do s0.”

4, The reason for the reguested sction 15 deseribed in additionod detasd in the lefler sent
from the Association 1o the Boand dated December 5, 2022, attached bereto as Exhibn “A™ and
incorporated by referénce herem.

g, In short, the rason the Association seeks the Declaratory Ruling is because
representétives of the South Dakota Deparrmen: of Agricubure and Namrsl
Resources (“INANR™) have told the Assnciation that the expansion of & public lake
by & private party does not require & permit 1o appropriate water.

b, After DANR' s siatements w the Association that no permit to appropriate water is
required to expand a public lake, DANR Chief Engineer Eric Gronlund testified in
opposttion to 2023 HB 1134 before the South Dakots House Agriculture and
Natural Resources Comminee.

g. 2023 HB 1134 requires the consend of a majorily of lakefront property beline 2
permit mity be isauwed to aher the shoreline.

d. I was Mr. Gronlund’s testimony the: HB 1134 “potestially circumvyernts any

opportunity for a full hearing on the merits of an application”™ and that “s well-
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extablished water rights procedure affording the opportunity for meaningfil public
participarion and public hearing is potentially being upended.”

. Mr. Grondunds testimony tothe Agncalture and Natural Resources Commitize and
DANE's statements (o the Association are incomsisient with one another,

2003 HB 1134, which was supported by the Association, was developed in respomse
io DANR's previcus staternents thet no walcr righta permil was tequired for &
priviste party to expand o publiz lnke,

. The Association agrees with Mr. Gromlund’s testimony thal belore a private
individual can permanently alter a public body of water for private gain, meaningful
public participation and public hearing 15 required by the plain language of South
Diakoty liny,

. SDCL § 46-1-3 states explicitly that “the nght fo the wae of water may be acquired
by appropriation as provided by law." (Emphasis added).

Expeanding a public body of water, vis canal or otherwise, yses the water of the
public water body, and the right to do 50 may only be acquired by a permit for
appropriation,

The procedure for oblaining & permit to appropriate water includes the opportunity
for public input.

. Becawse the people of Sowh Dakota have a “paramount inferest”™ in the wse of all
waber of the state, no private party should be allowed 1o permanently alter a public
lake for prvate gan witheut first receiving State and public approval through the

appropriation permit procedures.
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I The Association respectfully asks that the Water Management Board issue @
Declaratory Ruling that the aleration of a public water body by & private party
requires @ permit for appeoprimion of weter, consistent with Mr. Grenlund's
testirnony to the Agriculture and Nisiural Resources Commities and consistent with
State law.

Dated this 17th day of Febmary, 2023,

CRARY, HUFF, RINGGENBERG,
HARTNET] & STORM, P.C.

By B
Jobn M. Hines

329 Pigroe Strect, Suite 20

PO Box 27

Sioux City, lowa 51102

Telephome: [712) 224-7559

Fex: (7123 277-4505

Email: emeoulloughi@xraryhufl com
Thunesimemryhull.com
ATTORNEYS FOR PETITIONER,

MCCOOK LAKE RECREATION
AREA ASSOCTATION
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‘MECG(}H LAKE
W, £ 5LOCIATION

William Larson, Chairmman

Water Mansgement Board

South Dakota Department of
Agriculture and Netural Resouroes
523 East Capitol Ave

Pierre, 5.1, 5TS01-3182
Dwcember 5, 2022

Re: Chicomne Canal
Cheirman Larson:

! am writing on behalf of the McCook 1.ake Recreation Assoctation (MLA) (o request a
“Declaraiory Raling” requiring Mike Chicone to oblain a water right permis for the taking of
water from McCook Lake {Lake) for the purpose of developing a canal off of the Lake.
Furthermore, we request the Mike Chicoine Water Right Permit be subservient 1o the Water
Right Permits of MLA. Presently MLA has two permits for pumping water out of the Missourd
River (Perrnils 5873-3 and 6479-3 for & combined capacity of 26.74 ofs). The proposed
Chicoine Canal {Canal) will impact the MLA permils by taking weter from MoCook Lake.

Mike Chicoine (Chicoine) has applicd for several permits to construct a canal ofT of the southeast
end of MoCook Lake with features as follows:
» Length: 2,050 Lf, (Secretary Robling assures us the length of the canal is 1,500.)
o Width: 90 fi. af a water surface elevation of 1090, (McCook Lake has not been able o
reach the water surfoce elevation of 1090 in recent years).
= Bottom width: 42 fi.
s Bottom Elevation: 1082 fl. (Below the recent spring wazer level in McCook Lake prios o
the start of MLA pumping.)
s Side slope: 3:1

i have attsched 4 copy of the “Application for Shoreline Altsration of @ South Dakota Public
Water Body™ a3 prepared by Chicoine for details illustrating the above information.

MeCook Lake 13 an Ox-Bow of the Missouri River. The MeCook Lake Association and the [zaak
Walton League of McCook Lake have spent over $10 million in dredging and constructing a
purnping system. The McCook Lake Assueialion spends oves B50,000 per year for pumping
waier from Uhe Missouri River, As stated ahove, MLA has two water night permats allowing the
pumping of 26.74 cfs trough a MLA constructed 7000 foot, 24 inch pipeline 1o McCook Lake.

PO, Box 1185, McCook Loke, 50D G749 werwL Mo ook loresd com
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AMccooxk Lake
., ASSOCIATION

During the sumnmer of 2022 the 26.74 cfs was pumped continuoasly withou: rising the waler
leved 10 elevation 1088 until rainfell events assisted the pumps.

Pumping resulting in 2 water level in McCook Lake that is approx:mately 10-11 ft. above the
Missruri River water surface elevation (as measurcd at the pumping station). Atlached isa
graph of the water kevel monitoring over the last nine years. This graph thows how MLA
pumping ennually mises the Lake from a recent spring Lake kevel that is slightly below the
bottom of the Canal. 1f the Canal existed in 2027, water would not have entered the Cunal witil
the MLA pumps were placed in operation. Any groand water around the Canal would be the
result of MLA pumping, The seepage rate is sbow 2 inches per day from predominantly the
southern shoreline and south end of the Lake, Previous borings by the State of South Dakota
indicated the northerm and eastern shoreline and botiom are clay soils with lower seepage rates.
During the summer the evaporation rates ere about 0.25 mehes per day.

MLA functons on donations and voluntesrism, The Association does not have funds for
cxpanding the pumping or pipe capacity io accommodste the Canal.

In 1978, the State of South Dakota published a study tithed: “Ground Wates Study for Scathern
Union County™ by Derric L. lles. Attached is 2 “Map Showing Water Table Contours™ prepared
by Derric Isles (Map). Derrie provided arrows indicating the direetion of ground water flow as
previously discussed in this letier. The southeast end of the Like has the steepest hydraulic
gradient due to the shorter distance 1o the Rivers. The extension of the Leke by a Canal is
helieved 1o increase the hydraulic predient oot of 1he southeast end of the Lake resuliing in
greater seepage losses from the Lake.

The Canal will increase the surface ares of the Lake and resuli in an increase in evaporation.
The water will be taken from McCook Lake.

Additionally, the Canal will bring the Lake closer 1o an mrigation well owned and operated oy
Mike Chicone. We belicve the Canal will feed the cone of depression created by the operation
of the Chicnine irrigation well increasing the impact on McCook Laks,

We believe the Laws of South Dakota protect the waler rights of ils citizens and should be
applied fn this situation. SDCL 46-1-1 slates: “T1 is bereby declared that the peopte of the state
have a paramount interest m the use of all the water of the state and that the state shall determine
what water of the stabe, surfsce and underground, can be converted to public use or controlled for
miblic profection.™

P.o, Box 11ES, Mook |oke, S0 57047 whwna M cos kakala cam
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The Canal will resalt in the appropriation of water from MeUock Lake 10 meet the evaporation
and seopage loses from e Conal. The Canal should be required o coroply with SDCL 46-1-1.
In wet years MLA may hive the ability to supply water to the Canal. In dry years, MLA cannot
meet the needs of the Lake if a canal is built. The MLA records indicate that in dry years a3
presemly being experienced, the Canal would not have wiler withowt MLA pumping. The MLA
pumps arc not able 1o provide the Canal design water at any elevation bat especially a surface
elevation of 1040,

Tuking of the Lake water i= s taking from the MLA water right which must be appropriaied as
required by law. SDCL 46-1-3 g1ates: “h s heveby declared the all water within the state s the
property of the people of the state, but the right iw the use of the waler may be aoquired by
appropriation as provided by law™

Fspecially applicable for the Canal s SDCL 46-1-15 which stetes “Except as otherwise provided
throughout this title, no person may appeopriate the waters of this state for any purpose withour
first obtaining 2 permit 1o do §0.7

We ask that Mike Chicoine be mequired 1o obtain a water nghts penmit and the Chicoine permit 12
subrservient to the waler nighits of MEA,

Sincerely,

! ",
.‘I' vlf?' ,.'.IJ'I;:, Lo
e il

Dk Lohiy, Presadent
MeCook Lake Association
417 Lakeshore Drive
MeCook Lake, 50 57044
T12-251-681%
DirkLobry@aol.com

Ce: Bon Duvall

PO, Box 1185, MoCook Lake, 5057047 wiwtwd, Moo oklohesd com
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FRST JUEHCIAL COURT

ETATE OF SOUTH DaKOTA
COUNTY OF LINICK

Bespires Waier Memggment Hoard
Plaken

=Y =
MICHAEL JAMES CHICOINE (Chicone, Mixe]
Dzl armt

i Bl Bl g

}
b

SRERFF 5 RETUARN OF PEREOMAL SERVICE

I herebry cerity that on the  21st day of February, 2023, a Petiton for Declaratory Ruling, in the above enfitled
acton, cames mie my hand far sesvica. That on the 28th day of February, 2023 a3 9:02 PM, in s coundy, 1 did
serva the doguments on MICHAEL JAMES CHICOINE.
By U ard thera delivering o and ieaving with: CHICOENE, MICHAEL JAMES at 32526 482nd Awe, Jeflerson,

S0 5T0LE

Miaagc Fre 320,40 30,00
Sheiifs Fes FE0D UM
Total Dwed £70.40
Total Paad 000
Uncod| ectilble 000
Remaining £70.40

Imunice 2300524

Crary, Huff, Ringgenaeng, Hartnatt & Storm, P.C.
P.Q. Box 27, 320 Pierce SL, Swe, 200, Shouw Ciy, A 51102

Por Eret Wain, Suile 250
Elk Poine, S0 57005
Phane {505] 356-2679
Fax (605) 356-3356

Fage 1

Darte:

3/1Le
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FIRST ILCIAL CDLERT Falum # 23653

STATE OF SOUTH DAKOTA
COLUNTY OF URION

I
]
}
|
!

SHERIFFS RETURMN OF PERSCMNAL SERVICE

|
1
I
|

Defencdary

I herety camity thar on the 21at day of Fehnuary, 2023 a Peliton for Decleratory Ruling, & the aboe enlitied
action, came mta my hanid for mn'h‘:l.*..Thuunm 10k clay of March, 2023 5 G251 PM. n said county, | did
sarve the documents on Dakota Bay, LLC.

By then and these celivering o and leaving wilk: CHIDDINE, MICHAEL JAMES [Dakota Bay, LLC) af 32825
482nd Avenwe, Jeterson, S0 57038

[ 111131 Armouni Oweed ﬂun&l.hl Fﬂ;lu
Mileags Fes E-wlells 1] £0.00
Sheiifs Fes 55009 50.00
Total Oveed 7190

Totn! Paid £0.00

Uncalleciible 0,00

Remaining £72.90

Ivuglce & o B o

Crany, Hutt, Ringgenbeny Harrell £ Somm, PO,
PO Baox 27, 320 Fierce St Soe, 700, Sioan Cly, W 51107

Commenis

MM?.

Signed d Date JIHJIM
Daputy

Urior County Sheriffs Office
209 Eas Maln, Sule 250
Elk Paliv, 5D 57025

Phana: {605 ASE-26T3

Fan: [805) 356-3356

Page 1
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DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

522 E. CAFITOL AVE

PIERRE 5D 57501-3182

danr.ad. gov
November |, 2023
NOTICE OF ENTRY OF ORDER
Ti: lohn M. Hines, Adorney for McCook Lake  Dean A. Fankhauser, Attomey for Dakota Bay
Recreation Area Associaton PO Box 1557
POy G 27 Sioux City LA 51102

Sioux City A 51102

Siacy R. Hegge, Attomey for Dukota Bay  Charles McGuigan, Deputy Attomey General
111 W. Capitol Ave., Suite #230 1302 East Highway 14, Suite
Pieme S0 37301 Pierre S 37501-8541

FRO: Fon Duvall, Engineer 11 ;{[::@” P
SN DAMR, Water Rights Program

SUBJECT: Naotice af Eniry of (drder concerning Adepticn Findings of Fact, Conclusions of Law and Final
Decision in the matter of McCook Lake Recreation Aren Association’s Petition for Declaratory
Ruling

Motice is hereby given that an the 4th day of October 2023, the South Dakota Water Management Board
ertered its Findings of Fact, Conclusions of Law, and Final Decision in the above-entitied matier. Enclosed 1=
ihe signed Findings of Fact, Conclusians of Law and Final Decision adopted by the Board. Due 10 placement of
an emrant zip code on the mailing to John M. Hines resulling in his October 13, 2073 mailing being returmed 1o
the Water Rights Program, the Order 12 being madled again.

South Dakota statutes provide that decisions of the Board may be appealed to the Counts, Motice of appeal of
the Board's decision mus! be filed within thirty days of this nelive and be in accordance with procedures
established in SDCL 1-26-31.

Enclosure

c: David MeVey, Water Management Board Counsel
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STATE OF SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES

WATER MANAGEMENT BCARD

IN THE MATTER OF MCCOOK LAKE |

RECREATION AREA ASSOCIATION'S | FINDINGS OF FACT,
PETITION FOR DECLARATORY | CONCLUSIONS OF LAW,
RULING REGARDING | AND DECISION
APPROPRIATIVE PERMITS AND |

SHORELINE ALTERATIONS |

This matter came before the Bouth Dakota Water Management Board for
hearing on Aupust 2, 2023, Board members Peppy Dixen, Hodney Freeman, Tim
Bjotrk, Leo Holzbaver, and Bill Larson attended the hearing and heard the
evidence presented. Petitioner, McCook Lake Recreation Area Association
{Association}, was represented by John M. Hines, Dakota Bay was represented by
Dean A, Fankhauser and Stacy R. Hegge. Ann F. Mines Bailey represented the
Department of Agriculture and Natural Resources, Water Rights Program, and the

Chiefl Engineer,

The Board, having considered the testimony and exhibits presented and
having entered its oral decision and rulings on the parties’ submissions, now
enters the following:

A. FINDINGS OF FACT

1. On March 13, 2023, the Association submitted a petition for
declaratory ruling. The petiion requested that the Board issue a ruling that “*the
alteration of a puiblic warer hody by & private party requires a permit for

appropriation of water|.|”
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2. The Association served the petition on Michael Chicoine and Dakota
Bay, LLC on March 14, 2023,

3. The public notice was placed an the Department of Agriculture and
Narural Resources website on June 12, 2023, and printed in The Leader-Courler
{Union County} and the Yankton Daily Press and Dakotan (Yankton County) on
June 22, 2023, The public netice provided that the Association was requesting
that the Board “Ji|ssue a declaratory ruling that Michael Chiceine/ Dakota Bagy,
LLC are required to make an application to the Water Management Board for a
permit to appropriate waler belore starting any construction or placement of
works to expand MceCook Lake for Michael Chicoine's /Dakota Bay, LLC's private
use, because the proposed construction appropriates the water of McCook Lake
and would also unlawfully impair the McCook Lake Recreation Area Association’s
water rights.” The notice further provided that the hearing was scheduled for
July 12, 20023,

4. Om June 21, 2023, the Chief Engineer /Water Rights program filed a
petition to parteipate in the contested case hearing. The Chief Engineer also
requested a continuance from the July 12, 2023 hearing date and the setting of a
special meeting to hear this matter.

5.  The Chiel Engineer’s motion to continue was granted and hearing
was rescheduled for August 2, 2023,

6. McConk Lake was originally an oxbow of the Missour Rrver which
became landiocked, I reccives its water from runoff in the watershed,

precipitation, and is bolieved to be hydrologically connected to groundwater
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sources and the Missouri River. In 1981, the Water Management Board set the
ordinary high-water mark for MeCook Lake at 1090.7 feet mean sea level [mal}.

7. The Aszsociation holds two water permits /rights for the purpose of
stabilizing the MceCookl Lake water elevation {Water Right No. 587TEA-3 and Water
Permit No. 6479-3). Each of these authorizes the diversion of water from the
Missoun River to McCook Lake. Pumping, however, is not authorized unless the
elevation of McCook Lake is leas than 1090.3 feet msl and the lalke elevation may
g be raised over L0 fest msl

8. Mr. Michael Chicoine haa proposed the construction of a canal
externding off the southeast corner McCoole Lake 1o provide a waterway o/ from a
proposed residential development. The finished canal will be approximately 110-
feet wide, 11-feet deep with a flat bottom, and approximately 1,800-feet in length.

9.  The alteration of a shoreline requires a permit from the State. The
South Dakota Department of Game, Fish and Parks (SDGFFP} is the entity
responsible for issuing shoreline alteration permits. The State’s official position is
that gshoreline slteration permits may be required for any activity that may have
an impact on Lhe lake, lakebed or lake share, including, but not limited to: The
consiruction of ditches or channels; dredging or excavating to remove scdiment,
or rock; seawall installation or repairs; retaining wall or breakwater construction;
rip-rap installation or repairs; filling or creating artificial beach; stockpiling
brush, trees, vegetation, construction materials or debris in the lake or on the
shore; and for removal or clearing of aquatic vegetatiorn.

10. Mr. Chicoine has applied for a shoreline alteration permit. During
the review of the application for a shoreline alteration permit by Lthe SDGFP,

3
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Mr. Chicoine amended his plans and indicated that he would use his existing
ircigation well to provide an inifial fill of the canal and then maintain a water
elevation in the canal to protect the integrity of the canal liner. SDGFP responded
by indicating SDGFP would be holding his application lor a shoreline alteration
permit in abeyance until a proper water right permit was obtained.

11. Mr. Chicoine has applied for the additional use of his irfgation well,
which is completed into the Missouri: Elk Point aguifer, for the purpose of
maintaining the integrity of the canal liner (Water Permit Application No. B744-3.)
Thal permit applicafion is currently pending before the Water Management
Board.

12. South Dakota Codified Law, scction 46-1-15 provides “Except as
otherwise provided throughout this title, no person may appropriate the waters of
the state for any purpose without first obtaining & permit to do so.”

13. Additionally, SDCL § 46-5-10 provides “Any person intending to
acquire & righl to beneficial use of water shall, before starting constriction or
placement of works for that purpose or before taling the water from any
constructed works, make an application to the Water Management Board for a
permit to appropoate water, in the form required by rules promulgated pursuant
to chapter 1-26 by the board.”

14, “Appropriation” is not defined in statute. The plain meaning of
"appropriation”, however, is the exercise of control over property; to take exclusive
pussession of; or W sel apart for or assign o a particular use,

15. The Board heard teatimony from Julic Burhoop, Ms. Burhoop serves
as the vice president of communications for the Association. The Assaciation

4
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spends from $50,000 to over $150,000 per vear pumping water from the Missouri
River into MeCook Lake. Ms. Burhoop additionally testified that the proposed
canal would necessarily use McCook Loke water., She further testified that the
Association does not have the pumping capacity and the pipeline cannot handle
more than the current appropriation allowed for pumping of water into MoCook
Lake.

16. Dirk Lohry also provided {estimeny to the Board, Mr, Lohoy is the
current president of the Association. Mr. Lohry testified that he has measured
McCook Lake weekdy since 2011, The average fall of the elevation is 3.7 feet and
has & range of 0 to 6 feet. Mr. Lohry testified that there would be no water for the
proposed canal if the Asaociation did not pump. He further testified that McCook
Lake would dry up withmat the Asspaation’s pumping. Mr. Lohty additionally
testified that water is leaving the lake through evaporation and leaching. While
he feels they know what amount of what 15 lost through evaporation, the amount
loat through leaching varies. He further testified that clay liners may work
initially but will dry up and crack and allow leaching.

I7. Kip Rounds, a regional supervisor for SDGFP aleo presented
testimony to the Board. One of Mr. Rounds’ duties is the review of applications
for shoreline alterations. Mr. Rounds described the shoreline alteration
permitting process and indicated that the pormitting process does not involve
public hearing:. The most common Lype of shoreline alteration applications he
has seen has been for shoreline stabilization. He further testified that the only
shoreline alteration application for expansion of a lake that Mr. Rounds has acen

is Mr. Chicoine's application.
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158. Mr. Founds further testified that the cngineers for SDGFP
determined that the aoils present at the location for the construction of the
proposed canal arc susceptible to seepage. To mitigate seepage, those enginecrs
recommended a clay liner, Should the clay liner dry out, it could become
compromised to a point where it would not prevent secpage.

1%, Chief Engineer Erie Gronlund testified before the Board as well.

Mr. Gronlund testified that water permits are required when the water will be
under the possession or control of the user. The construction of a canal as
proposed by Mr. Chicoine does not result in the possession or control of the water
and, therefore, it is notl an appropriation of water. Mr, Gronlund further testified
that the elevation levels of the lake and the elevation levels of the canal may not
correspond at all times due to the berm which is to be constructed at the end of
the canal.

20. Mr. Gronhund testified regarding the appropriation process in South
Dakaota and the different types of permits available inchoding a standard or
traditicnal type of permit which is required for an appropriation that eccurs
annually and a temporary permit for the use of public waters for construction,
testing, and drilling purposes which has a limited duration. He stated thart the
initial fill for the proposed canal could be accomplished without an ongoing
srandard appropriative permit, but through a temporary permit for the use of
public waler for construction, testing, and drilling purposes,

21. Additionally, Mr. Gronlund testified that there are currently federal

and state regulatory processes in place for a project like Mr. Chicoine’s through
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the United States Army Corps of Engineer 404 permitting program and SDGFP's
shoreline alteration permitting process.

22, Mr. Gronlund is charped with prolecting the waters of (he state [Fom
waste and implementation of Spouth Dakota's water permitting system.

Mr. Gronlund stailed that the canad, if constructed as proposed, would become
part of McCook Lake and would not be appropriating water from McCook Lake.
Mr. Gronlond also testified under natural conditions that McCook Lake is
essentially & representation of the ground water table. Making matters more
complicated is the entrenchment [or scourng causing & lowening of the bed) of the
Miszouri River which is lowering the ground water table in the area.

Mr. Gronlund alse testified of other similar projects (the expansion of a shoreline
or construction of a canal) that have not been required to obtain a standard or
traditional water permmit,

23. Michael Chicoine additionally provided testimony regarding his
application for a water right permit snd associated decuments.

24,  Once constructed, the canal extends the shoreline of the lake and
becomes part of the |ake.

25. ‘The construction of the proposed canal does not constitute an
ongoing appropriation of McCook Lake water and, therefore, does not require a
standard or traditional water nght.

26, The initial fill of the proposed canal can be accomplished through the
jssuance of a temporary permit for the use of public waters for construction,

testing, or drilling purposes pursuant ta SDCL § 46-3-40.1.
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Any finding of fact more properly designated as a conclusion of law

shall be treated as such.

BE. QBJECTIONS TO FINDINGE OF FACT

Water Rights filed Proposed Findings of Fact and the Petitioner filed objections

and proposed alternate findings, In comphance with SDCL § 1-26-25, Petitioner's

{ihjections to the Proposcd Findings of Fact are accepted, modified, or rejected as

fralloiars:

1.

Petitioner objected to Proposed Findings Paragraph 1 and alleged that
it misstates the relief requested in the Petition and states! “The
Associabon's Pedluon requests "For the Board to issue a Declaratory
Ruling finding that the expansion of 8 public body of water for private
use or gain {such as by altering the shoreline of a lake and
comnecting a "canal’) requires a permit to appropriate water.” This is
fnot an accurate recitation of the relisf requested in the Petition.
Rather, Water Rights proposed fact #1 is taken verbatim from the
Petition. Alternative Finding to Paragraph 1 is DENIED.

Petitioner objects to Proposed Findings Paragraph 19, specifically the
gentence “The construction of a canal as proposed by Mr. Chicoine
does not result in the possession or control of the water and,
therefore, it is not an appropriation of water,” The Propoesed Finding
is conalstent with the evidence and testimony presented to the Board.
Mo alternative Finding is proposed. Petitioner’s objection is noted.
Petitioner chjecta to Proposed Finding 25 and asserta "The
Association objects to Paragraph 25 of the Proposed Findings of Pact

H
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because (a) the conclusion itself is wrong; and (b) the correct question
is not whether an ongoing appropriation exists, but whether the
canal "uses” water from MeCoolk Lake, See SDCL§ 946-1-3.7 This is
merely a portion of Petitioner's argument at Hearing., No alternative
Finding is proposed. Petitioner's objection is noted.

C. CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Board makes the [ollowing

Conclusions of Law:

1.  The Board has jurisdiction to entertain this request for a declaratory
ruling pursuant to SDCL § 46-2-5 and ARSD T4:02:01:46.

2. The Chief Engineer is & proper party to this action. Additionally, the
Chiel Enginesr filed a timely petition to partcipate o the matter,

< X Michael Chicoine, and Dakota Bay, LLC are alao proper parties to
this matter. Because the Aasociation personally scrved Mr. Chicoine and Dakota
Bay, LLC, neither were required to additionally file a petition to participate in the
contested case proccedings,

D. OBJECTIONS TO CONCLUSIONS OF LAW

Water Rights filed Proposed Conclusions of Law and Petitioner filed
objections to the proposed conclusions of law. In compliance with SDCL § 1-26-
25, Petitioner's Objections to the Proposed Conclusions of Law are accepted,
modified, or rejected as follows:

1. Petitioner objects to Paragraph 2 of the Proposed Conclusions of Law

and alleges that the Chief Engineer is not a proper party to the action

9
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and cites o SDCL § 46-2A-4 for this proposition. This asscriion

misunderstands the role of the Chief Engineer in the water

appropriation methodology in South Dakota. Additionally, the

Chief

Engincer filed a timely petition to participate in the matter. No

alternative Conclusion is proposed. Petilioner's ebjection is noted,

2. The Petitioner objects to Parapraph 3 of the Proposed Conclusions of

Law and aszerts that Dakota Bay, LLC/Michael Chicione were not

proper parties pursusnt to § SDCL 46-2A-4. At the hearing, the Board

determined that they were a necessary, original party, additionally, the

Association personally served Mr. Chicoine and Dakota Bay, LLC. No

alternative Conclusion is proposed. Petittoner’s objection is noted.

E. DECISION

The Board herchy DENIES the requested relief and declares that

Mr. Chicoine'sfDakota Bay's canal is not an appropriation of McCook Lake water

and does not require a standerd or traditional permit from this Board,
Dated this 12 day of October, 2023.

BY THE BOARL:

EIlL Layson

William Larson, Chairman
South Dakota Water Managemeni Board

10
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CERTIFICATION

The undersigned hereby centifies under the penalty of perjury that a true and correct copy of o Notice of
Entry of Crder dated Movember 1, 20213, and a signed copy of the findings of tact, conclusions of law and a
final decigion in the matner of MeCook Lake Recreation Area Assaciation’s Petiton for Declaratory Ruling
was served upon the following by LLE. mail, Grst class postage prepaid, on Movember 1, 2023,

Jodu M. Hines, Abtomey Diean A, Fankhauser, Attomey
Crary Huff Law Firm Tigges. Bottaro & [essmann, LLP
POy Box 27 PO Box [557

Sy C'1'I.}' IA 51102 Sioux City LA 51102

Stocy B Hegge, Attorngy

Crunderson, Palmer, Nelson & Ashmore LLF
111 W. Capitol Ave., Suilke 4230

Pierre 500 5753

Above sent inter-office to:

Charles MeGuigan, Deputy Attorney General David McVey, Assistant Allorney General
1302 East Highway 14, Suite 1 1302 East Highway 14, Suite |

Pierre S0} 575(H-8501 Picere 5Dy 573001-8501

Viekie Maberry 4|

Water Rights Propram, DANR

STATE OF SOUTH DAKOTA [
) &8
COUNTY OF HUGHES }

Swom w, before me, this ___ " doy of November, 2023,

o

.l.f;::hi::i-m!!riguﬁ“
Notary Public

My Commission expires Moy 16, 2029
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STATE OF SOUTH DAKOTA ) I CIRCUIT COURT
B8
COUNTY OF UNIOM b} FIRST JUDICIAL CIRCUIT

IN THE MATTER OF MCCOOK LAKE ) Case No. 63CTV23-000171
RECREATION AREA ASSODCIATION'S )
PETITION FOR DECLARATORY )
RULMING REGARDING ¥
APPROPRIATIVE PERMITS AND ) NOTICE OF AFPEAL
SHORELINE ALTERATIONS i

)

COMES NOW the Appellant/Patitioner, McCook Lake Recreation Area Association,
and herehy appeals to the Circuit Court for the First Judicial Circuit, Union County, Scuth
Dakota the Findings of Fact, Conclusions of Law, and Decigion of the South Dakota Department
of Agriculture and Natural Resources Water Manngement Board dated Oetober 12, 2023, with a
Motice of Entry of Order dated November 1, 2023, attached hereto s Exhibit A. The other
interested parties are Dakots Bay, LLC, Michael Chicoine, the Water Management Board, the
Water Rights Program, and the Sonh Dakota Attomey General's Office.

Dated this 13th day of November, 2023,

CRARY, HUFF, RINGGENBERG,
HARTNETT & STORM, P.C.

BY J{?‘ﬁ;—'f

id C. Briese
John M, Hines
329 Pieree Street, Suite 200
Sioumx City, 1A 31011
(T12) 2247550 phone
(T12) 2774605 fax
dbriessi@onryhuff.oom

Thines{@cranvhulf com
ATTORNEYS FOR APPELLANTY
PETITIOMER
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CERTIFICATE OF SERVICE
Devid C. Briese, attorney for the Petitioner, hereby certifies that a true and correct copy
of the foregoing Application for Stay was served by U.S. Mail upen the following on the 13th
day of November, 2025;

Dakota Bay, LLC

/o Dean Fankhaoses, Attorney for Dakota Bay, LLC
613 Pierce Strest

Sioux City, 1A 51101

Drakota Bay, LLC
32626 482nd Ave,
Jefferson, S0 5TOER

Michael Chicoine
1292648 nd Ave.
JefTerson, SD 57038

Mlichael Chicoine

¢fo Dean Fankhauser, Attomey for Michae] Chicoine
613 Pleroe Stmest

Sioux City, TA 51101

David M, MeVey

Assistant Atlomey General

Attorney for Water Management Board
1302 East Highway 14, Suite ]

Pierre, SD 57501

Water Management Board
Ann: Eric Gronlund

Joe Foss Building

523 E. Capitol Ave

Pierre, 8D 57501

Water Rights Program
oo Sowth Dakota Depariment of Agriculture and Natural Resources—Office of Water

523 E. Capito] Ave.
Pierre, 5D 57501
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South Dakota Attorney General's Office

Atm: Charles hMeChuigan

Attorney for Chief Bnglmeer Water Rights Program
1302 East Highway 14, Suite 1

Pigrre, 8D 57501

SUL A

David C, Briese
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DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

5§23 E. CAPITOL AVE

PIERRE 5D 57501-3182

damn, 5o gow
November 1, 2023
NOTICE OF ENTRY OF ORDER
10 John M. Hinez, Atlorney for McCook Lake  Dean A, Fenkhaoger, Attorney for Dakota Bay
Recreation Area Associalion PO Box 1557
PO Box 27 Bioum Ciry LA 51102

Sioax City TA 51 102

Stacy R. Hegge, Attorney for Dekota Bay Charles MeGuigan, Depury Artocney (encral
LI W, Capitol Ave., Sunte #4230 1302 East Highway 14, Suite 1
Fierre 50 37301 Pierre S0y 37501-B501

FROM: Fen Duvall, Engineer 11) ;’f' H
SD DANE, Water Rights Program

EUBIECT: Notica of Entry of Order concerning Adoption Findings of Fact, Conclwsions of Law and Final
Drecision in the mattzr of MoCook Lake Recreafion Area Association' s Petition for Declaratory
Ruling i

Motice is hereby given that on the 3tk day of October 2023, the South Dakota 'Water Management Board

entered s Findings of Fact, Conclusions of Law, and Final Decizion in the above-entitled marer. Enclosed iz

the signed Findings of Fact, Conclusions of Law and Fimnal Desison edopled by the Board. Dug 1 placemeni of

Bn errant Zip code on the meiling to John M, Hines cesulting in his Qctober 13, 2023 meiling being retumed 1o

the Water Rights Program, the Cirder |s being mailed again.

South Dakota satuiey provide that decisions of the Board may be appealed 1o the Courts. Notice of appeal of
the Boasd's decizion nust be filed within thirty days of this notce and be in accordance with procedures
eslablished in SDCL 1-26-31.

Enclosure

¢ David MeVey, Water Managemend Board Coungel
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STATE OF BOUTH DAKOTA
DEPARTMENT OF AGRICULTURE AND NATURAL RESOURCES

WATER MANAGEMENT BOARD

N THE MATTER OF MCCOOK LAKE

RECREATION AREA ASSOCIATIONS FINDINGS OF FACT,

]

I
PETITION FOR DECLARATORY ) CONCLUSIONS OF LAW,
RULING REGARDING u AND DECISION
APPROPRIATIVE PERMITS AND )
SHORELINE ALTERATIONS )

This matter came before the Seuth Dalota Water Management Board for
hearing on August 2, 3023, Board members Peggy Dixon, Rodney Freeman, Tim
Bjork, Leo Holzbauer, and Bill Larson attended the hearing and heard the
evidence presented. Petitioner, McCook Lake Recreation Area Association
{Asaociation), was represented by John M. Hines. Dakota Bay was represented by
Dean A. Fanithanser and Stacy B. Hegge. Ann F. Mines Bailey represented the
Department of Agriculture and Natural Resources, Water Rights Program, and the
Chief Enginesr.

The Board, having considered the testimony and exhibits presented and
hawing entéred itz oral decision and rulings on the parties' submissions, now
enters the following:

A FINDINGS OF FACT

1.  ©On March 13, 2023, the Association submitted a petition for
declaratory ruling. The petition requested that the Board issue a ruling that "the
alteration of a public water body by a private party requires a permit for
appropriation of water].|"
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2. The Association served the petition on Michael Chicoine amd Dalkota
Bay, LLC on March 14, 2023,

3.  The public notice was placed on the Departrnent of Agriculture and
MNatural Reapurces website on June 12, 2023, and printed in The Leader-Courier
[Union County) and the Yankton Daily Press and Dakotan (Yankton County) on
Jumne 23, 2023, The public notice provided that the Association was requesting
that the Board “[ijssue & declaratory raling that Michael Chicoine/Dakota Bay,
LLC are reguired to make an application to the Water Management Board for
permit to appropriate water before atarting any construction or placement of
works to expand MeCoolk Lake for Michael Chicoine's/ Dakota Bay, LLC's private
use, because the proposed construction appropriates the water of McCook Lake
and would also unlawfully impair the McCook Lake Recreation Area Association's
water righta.” The notice further provided that the hearing was scheduled for
July 12, 2023

4.  On June 21, 2023, the Chief Engineer/Water Rights program filed a
petition to participate in the contested case hearing. The Chief Engineer also
requested a continuance (rom the July 12, 2023 hearing date and the setting of a
specinl meeting to hear this matter,

5. The Chief Engineer's motion te continue was granted and hearing
was rescheduled for August 2, 2023,

6,  McCook Lake was originally an oxbow of the Missouri River which
became landlocked. [t receives its water from runeff in the waterahed,

precipitation, and is believed to be hydrologically connected to groundwater
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sources and the Missouri River. In 1981, the Water Management Board act the
ordinary high-water mark for McCook Lake at 1090.7 feet mean sea level [mal).

T The Association holds twe water permits /rights for the purpose of
stabilizing the McCook Lale water elevation (Water Right No. 58784-3 and Water
Permit Mo, 6270-3). Each of theas authoriges the diversion of water from the
Missouri Kiver to McCook Lake, Pumping, however, is not authorized unless the
elevation of McCook Lake is less than 1090.3 feet mal and the lake slevation may
not be raised over 1090.3 feet mal.

8. Mr. Michael Chicoine has proposed the construction of a canal
extending off the scutheast corner McCook Lake to provide a waterway to/from a
proposed residential development, The finished canal will be approximately 110-
feet wide, 11-feet deep with a flat bottom, and approximately 1,800-fect in length.

g, The alteration of a shoreline requires a permit from the State. The
South Dakota Department of Game, Fish and Parka (SDGFP is the entity
responsible for issuing shoreline alteration permits, The State’s official position is
that shoreline alteration permits may be required for any activity that may have
an impact on the lake, lakebed or lake shore, Including, but not Emited to: The
construction of ditches or channels; dredging or excavating to remove sediment,
or rock; seawsll installation or repairs; retaining wall or brealowater constrocton;
rip-rap installation or repairs; filling or creating artificial beach; stockpiling
brush, rees, vegetation, construction materials or debris in the lake or on the
shore; and /or removal or clearing of aquatic vegetation.

10. Mr. Chicoine has applied for a shereline alteration permit. During
the review of the application for a shoreline alteration permit by the SDOFF,

App P. 029



Mr. Chicoine amended his plans and indicated that he would use his existing
irrigation well to provide an initial fill of the canal and then maintain & water
elevation in the canal to protect the integrity of the canal liner. SDGIP responded
by indicating SDGFP would be holding his application for a shorefine alteration
permit in abeyance until & proper water right permit was obtained.

11. Mr. Chicoine has appbed for the additional use of his imigation well,
which is completed into the Missouri: Elk Point aquifer, for the purpose of
maintaining the integrity of the canal liner (Water Permit Application No. 8744-3.)
That permit application is currently pending before the Water Management
Bosard,

12. South Dakotas Codified Law, section 46-1-15 provides “Except as
olherwise provided throughout this title, no person may appropriate the waters of
the state for any purpose without first obtaining & permit to do so.”

13.  Additionally, SDCL § 46-5- 10 provides *Any person intending to
acquire a right to beneficial wse of water shall, before starting construction or
placement of works for that purpese or before taking the water from any
constructed works, make an application to the Water Management Board for a
permit to appropriate water, in the form required by rules promulgated pursuant
to chapter 1-26 by the board.”

14,  "Appropriation” is not defined in statute, The plain meaning of
*appropriation”, however, is the exercise of control over property; to take exclusive
possession of; or to set apart for or assign to & particular use,

15, The Board heard testtimony from Juliec Burhoop. Ms, Burkoop serves
&s the vice preaident of commumnications for the Association. The Association

4
5
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spends from $50,000 to over $150,000 per yoar pumping water from the Missoari
River into McCook Lake., Ms. Burhoop additionally testified that the proposed
canal would necessarily use McCook Lake water. She further testified that the
Association doea not have the pumping capacity and the pipeline cannot handle
mare than the current appropriation allowed for pumping of water into McCoak
Lake.

16. Dirk Lohry also provided testimony to the Board. Mr, Lohry is the
current president of the Association. Mr. Lohry testified that he has measured
MeCook Lake weekly since 2011, The average fall of the elevation is 3.7 feet and
has a range of 0 o 6 feet. Mr. Lohsy testified that there would be no water for the
proposed canal if the Association did not pump. He further testified that McCools
Lale would dry up without the Assoclation's pumping. Mr. Lehry additionally
teatified that water is lesving the lake through evaporation and leaching. While
he feels they know what amount of what is lost through evaporation, the amount
loat through leaching varies, He further testified that clay liners may work
initially but will dry up and crack and allow leaching.

17. Kip Rounds, a regional supervisor for SDOFP also presented
testimony to the Board. One of Mr. Rounds’ duties is the review of applications
for shoreline alterations. Mr. Rounds described the shoreline alteration
permitting process and indicated that the permitling process does not involve
public hearing. The most common type of shoreline alteration applicaticns he
has seen has been for shoreline stabilization. He further testified that the only
shoreline alteration application for expansion of a lake that Mr. Rounds has seen

ig Mr, Chicoine's application.
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18, Mr. Rounds further testified that the sngineers for SDGFP
determined that the apils present at the location for the construction of the
proposed canal are susceptible to seepage. To mitigate seepage, those cnginecrs
recommended & clay liner. Should the clay liner dry out, it could become
compromised (o a point where it would not prevent secpage.

19. Chief Engineer Eric Gronlond testified before the Board as well.
Mr. Gronlund testified that water permits are required when the water will be
under the possession or control of the user. The construction of a canal as
proposed by Mr. Chicoine does not result in the possession or control of the water
and, therefore, it is not an appropriation of water. Mr. Gronlund further testified
that the elevation levels of the lake and the elevation levels of the canal may not
correspond at all times due to the berm which ia to be constructed at the end 'of
the canal

20.  Mr. Gronlund testified regarding the appropriation process in South
Dakota and the different types of permits available including a standard or
traditional type of permit which is required for an appropriation that ccoars
annually and a temporary permit for the use of public waters for construction,
teating, and drilling purposes which has a limited duration. He stated that the
iritial fill for the proposed canal could be accomplished withowt an ongoing
standard appropriative permit, bat through a temporsry permit for the use of
public water for construction, testing, and drilling purposes,

21. Additionally, Mr, Gronhund testified that there are currently federal
and state regulatory processes in place for a project ke Mr, Chicoine's through
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the United States Army Corps of Engineer 404 permitting program and SDOFPs
shoreline alteration permitting process.

22,  Mr. Gronhind is charged with protecting the waters of the state from
waste and implemantation of South Dakota's water permiting aystem,

Mr. Grorilund stated that the canal, if constructed as proposed, would become
part of McCoole Lake and would not be appropriating water from McCook Lake.
Mr. Gronlund also testified under natural conditions that McCook Lake is
esgentially a representation of the ground water table, Making matters more
complicated is the entrenchment (or scouring causing & lowering of the bed) of the
Miszsouri River which is lowering the ground water table in the ares.

Mr. Gronlund alsn testified of other similar projects |the expanaion of a shoreline
or construction of & canal) that have not been required to obtain a standard or
23, Michael Chicoine additionally provided testimony regarding his

ppplication for a water right permit and associated documents.

24, Once constructed, the canal extends the shoreline of the lake and
becomes part of the jake.

25 The construction of the propossd canal does not constitute an
angoing appropriation of McCaolk Lale water and, therefore, does not require o
atandard or traditionsl water right.

26. ‘The initial 611 of the proposed canal can be accomplished through the
issuance of a temporary permit for the use of public waters for construction,

testing, or drilling purposes pursuant to SDCL § 46-5-40.1.
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27. Any finding of fact more properly designated as a conclusion of law
ahall be treated ag such,
B. OBJECTIONS TO FINDINGS OF FACT
Water Rights filed Propesed Findings of Fact and the Petitioner filed objections
and proposed alternate findings. In compliance with 8DCL § 1-26-25, Petitioner's
Ohiectiona to the Proposed Findings of Fact are accepted, modified, or rejected as
fallowrs:

1.  Petitioner objected to Proposed Findings Paragraph 1 and alleged that
it misstates the relief requested in the Petition and states: *The
Azmsociation's Petition requests ‘Far the Board to issue a Declaratory
Ruling finding that the expansion of a public body of water for private
use or gain (such as by altering the shoreline of a lake and
connecling a "canal®) requires a permit to appropriate water.® This is
not an accurate recitation of the relief requested in the Petition.
Rather, Water Rights proposed fact #1 13 taken verbatim from the
Petition. Alternative Finding to Paragraph 1 is DENIED.

3. Petitioner chjects to Proposed Findings Paragraph 19, specifically the
sentence "The construction of a canal as proposed by Mr. Chicoine
does not result in the possession or contral of the water and,
therefore, it is not an appropriation of water.” The Proposed Finding
is conaistent with the evidence and testimony presented to the Board.
No alternative Finding is proposed. Petitioner's objection is noted.

a, Petitioner objects to Propesed Finding 25 and asserts *The
Association objecta to Paragraph 25 of the Proposed Findings of Pact

a

]
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because (a) the conchasion itself is wrong; and (b) the correct gqueetion
is not whether an ongeing appropriation exists, but whether the
canal "uses” water from MeCook Lake. See SDCL § 46-1-3.° This is
merely a portion of Petitioner's argument at Hearing. No alternative
Finding is proposed. Petitioner’s objection is noted.

C. CONCLUSIONS OF LAW

Bagad on the [oregoing Findings of Fact, the Board makes the following

Conchizions of Law:

1.  The Board has jurisdicbon to entertain this reguest for a declaratory
ruling pursuant to SDCL § 46-2-5 and ARSD 74:02:01:46.

2,  The Chief Engincer is a proper party to this action. Additionally, the
Chief Engineer filed & timely petition to participate in the matter.

3.  Michael Chicoine, and Dakota Bay, LLC are also proper parties to
this matter, Because the Association personally served Mr. Chicoine and Dakota
Bay, LLC, neither were required to additionally file a petibion to participate in the
contested case proceedings.

D. OBRJECTIONS TO CONCLUSIONS OF LAW

Water Righta filed Proposed Conclusions of Law and Petitioner filed
objections to the proposed conclusions of law. In compliance with SDCL § 1-26-
25, Petitioner's Objections to the Propesed Conclusions of Law are accepted,
modified, or rejected as follows:

1. Petitioner objects to Paragraph 2 of the Proposed Conclusions of Law

and alleges that the Chief Engineer is nol a proper party to the acton

o

1]
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and cites to SDCL § 46-2A-4 for this proposition. This asscrtion
misunderstands the role of the Chief Engineer in the water
appropriation methodology in South Dakots. Additionally, the Chief
Engineer filed a timely petition to participate in the matter. No
alternative Conclusion ia proposed. Petitioner's objection is noted.
3. The Petitioner objects to Paragraph 3 of the Proposed Conclusions of
Larw and asserts that Dakota Bay, LLC/Micheel Chicione were not
proper parties pursuant to § SDCL 46-2A-3. At the hearing, the Board
determined that they wers a necessary, original party, additionally, the
Association personally served Mr, Chicome and Dakots Bay, LLC. Mo
alternative Conclusion is proposed. Petitioner's objection is noted.
E. DECISION
The Board hercby DENIES the requested rellef and declarea that
Mr. Chiceine's/Dakota Bay's canal is not an appropristion of McCook Lales water
and doss not reguire & atandard or traditional permit rom this Boand.
Dated this 12 day of October, 2023.

BY THE BOARD:

Bl Larton .

R = i S B e A

Williem Larson, Chairman
South Dakota Water Management Board

10

11
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Instruction 1o Mewspaper - Publish on June 13, 2023, MeCook Lake Recreation Area Association
is responsible for pavment.

NOTICE OF HEARING ON PETITION FOR A DECLARATORY RULING REGARDING
APPLICATION OF 8DCL CHAPTER 46-1 TO PROPOSED SHORELINE ALTERATION OF
MCCOOK LAKE, UNION COUNTY, SOUTH DARKOTA

MNotice 15 given that a petition for declarstory ruling has been filed with the Water Management
Board pursuant to SDCL 8§ 1-20-15 and 46-2-5(4) and ARSD § 74:002;01:46. The name of the
entity submitting and signing the petition: McCook Lake Recreation Area Association, PO Box
1185, MeCook Lake, 81 37049,

The factual situation within the Water Management Board's junisdiction is as follows:

Michael Chicomne has subimtted an “Application for Shoreling Alteration of a South Dakota
Public Water Body™ for property owned by Dakota Bay, LLC. As detailed in the alteration
application, Chicoing intends to expand MceCook Lake, an oxbow lake located in Union County,
South Dakota. by constructing a “canal™ on property adjacent to the lake and connecting the
canal to the lake for the private economic development of Dakota Bay, LLC's property. The
South Dakota Depariment of Agriculiure and Natural Resources has stated that Chicoine’s
expansion of MceCook Lake does not require an application to the Water Management Board for
a permit 1o appropriate water,

The applicable statutes and rules are; SDCL 8§ 46-1-1, 46-1-3, 46-1-110, 46-1-15
Based on the petition, the requested action and reasons for the requested action are as follows:

lzsue a declaratory muling that Michael ChicomeDakota Bay, LL.C are required to make an
application to the Water Management Board for a permit to appropriate water before starting any
comstruction or placement of works to expand MeCook Lake for Michael Chicoine 's/Dakota Bav.
LLC s private use, because the proposed construction appropriates the water of McCook Lake and
would alzo unlawtully impair the McCook Lake Recreation Area Association’s water rights

The petition for a declaratory ruling will be considered by the Water Management Board at 10:00
A M. (Central Time), July 12, 2023, at the Flovd Matthew Traming Center, Joe Foss Bulding,
523 E Capitol, Pierre, 8D The agenda time is an estimate and may be delayed due o prior agenda
iems, The Board mav issue one of the following decisions regarding the petition for a declaratory
ruling after all the evidence 15 taken at the hearmng: 1) 1ssue declaratory rulings on the requested
actions st forth above: 2) take other action as the Board deems warmanted after hearing the
evidence presented; 3) defer action:, or 4) take no action.

Any person who intends to participate in the hearing by opposing the petition for declaratory
ruling shall allege that adoption of the petition by the Board will cause imjury 1o the person that is
unigue from any injury sufferad by the public in general. The injury must involve a matter either
within the regulatory authonty found in SDCL § 46-2A-9, or other matier concerming the
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application within the regulatory authority of the board to act upon as delined by SDXCL §§ 46-2-
9 and 46-2-11. or both. Any person meeting requirements to be a party of record in a contested
case hearing shall file a written petition to oppose the petition for declaratory muling with BOTH
the petitioner and Chief Engineer. A petition opposimg the declarstory ruling shall be filed on a
torm provided by the Chiet Engineer. The petition form s available online at

https://danr.sd. gov/public or by contacting the Cluet Engineer. The Chief Engineer's address is
“Water Rights Program, Foss Building, 523 E Capitol, Pierre 8D 575017 or call (605) 773-3352.
The petitioner's mailing address s given above. A petition fled by an inderested person must be
filed by June 30, 2023, The person filing the petition for declaratory miling 15 a party to the hearing
and need not file a petition to intervene.

The petition opposing the petition for declaratory ruling shall be in writing and shall include a
statement describing the unigue imjury upon adoption of the petition for declaratory ruling by the
Board. the petitioner’s ressons for opposing the declaratory ruling. and the name and mailing
address of the petitioner or the petitioner’s legal counsel., if legal counsel & obtamed. The
hearing is an adversary proceeding and any party has the right to be present at the hearing and to
b representad by a lavwver, These and other due process rights will be forfeited if thev are not
exercised at the hearing and decisions of the Board may be appealed to the Circuit Court and
State Supreme Court as provided by law.

Any mterested person may file a comment on the petition for declaratory muling with the Chief
Engllm:r The comment shall be filed on a form provided by the Chief Engineer and is available
online at hitps:/'danr.sd. gow/public or by calling (6051 773-3352 or wnting the Chief Engincer at
the address provided above,  Filing a comment does not make the commenter a party of record or
a participant in any hearing that may be held.  Any filed comment shall be provided by the Chief
Engineer 1o the Board and become part of the public record.  Any comment must be filed by Iine
30, 2023,

Notice 15 given to individuals with disabilities that the meeting 15 being held in a physically
accessible location. Individuals requirimg assistive technology or other services m order to
participate in the meeting o materials i an alternate format should contact Brian Walsh.
Nondiserimination Coordinator, by calling (605) 773-5559 or by email at Brian. Walshi@state.sd.us
as soon as possible but no later than two business davs prior to the meeting in order to ensure
accommadations are available,

Under SDCL § 1-26-17(7) notices must state that “if the amount in controversy exceeds 52,5004
or it a property right may be tenminated, any party to the comested case may require the agency to
usg the Cifice of Heanng Examiners by giving notice of the request to the agency no later than ten
days after service of a notice of heaning issued pursuant to SDCL § 1-26-17."  This is a Notice of
Hearing, service is being provided by publication, and the applicable date to give notice to the Chief
Engineer is June 30, 2023,

This petition for a declarastory ruling is made pursuant to ARSD 8§ 74:02:01 ;46 thru 74:02:01:49,
The Board's legal authority and jurizdiction is found in SDCL 8§ 46-2-3. 46-2-9, and 46-2-11.
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DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING
523 E. CAPITCL AVE

Petition PIERRE SD 57501-3182

danr.zsd.gov

Opposing Declaratory Ruling by McCook Lake Area Recreation Assn.

Note, Acconding to South Dakota Codified Law section 45-2A-4(5), all the following infarmation is required
Describe the unique injury approval of the proposed amendment|s) will have upon you,

List the reasons for your opposition.

Provide name and mailing address of the person filing this petition or the petitioner's legal counsel,
First Name: Last Name:

Mailing Address:
City: State: Zip:

Optional contact information. Fhore: Ermail:

Mote. This petiticn needs to be submitbed wis mall or personally served upan Water Rights o later than the deadline
date provided in the public notice. The mailing address is provided above and should be sent to *Attention -
Water Rights Program.”
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Petiticner's Narmes

Any additional description of the unigue injury or reasons for your opposition:
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DEPARTMENT of AGRICULTURE

and NATURAL RESOURCES
JOE FOSS BUILDING

523 E. CAPITOL AVE

PIERRE 5D 57501-3182

Comment v oV

Concerning Declaratory Ruling by McCook Lake Area Recreation Assn.

Note. Filing a comment does NOT make the commenter a party of record to, or a participant in, any hearing that may
be held concerning this matter. Your comment will be provided to the Water Management Board and become
part of the public record.

Comments:

Commenter's name and address;

First Mame: Lazt Mame:
Lddress:
Ciky: State: Fipe

Note. This comment needs to be submitted no later than the deadline date provided in the public notice. The mailing
address is provided above, send to “Attention - Water Rights Program™ or send via email to DANEmaili@state, sdus
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Cammenter's Name

Any additional comments:
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BICIV23-000171

ApplicationID: Application for Shoreline Alteration of a
RR64 South Dakota Public Water Bod

: RECEIVED
Apphicant Mame: Mike Chiemng

Buamess Mame: MYA

OFFICE oF .
Mazling Address: 32926 4820 Avenue Jelfomon. S0 Projcf™BAress: SE1/4 of 16-#9-48 Unlon County, 5D
7038 Norih Slous City, 50, S0 ST049
Phope Mumber: [T12] 898-91 T3 Email-
Froposed [hase Range: DAMILZ05E - (D 1E0ET
Water Body:

MameTiescription: The canal will run from where we have the marker placed, north, tothe Soulheast comer of
MeCook Lake

Location of water body: Coanty: Union | Latiiode: 43 52103 Longitwde: 96 50865 | TRS: DEVNMEW L6

Furpose of Praject;
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APP 34
Filed: 1/16/2024 2:40 PM C5T Unilon County, South Dakota G3CIV23-000171
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Signature of Applicam: Mike Chicoime Datz; [ 2(2[/202]

MCLDR_AR_085

APP 35
Filed: 1/16/2024 2:40 PM CST Union County, South Dakota 63CIV23-000171
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DEPARTMENT of AGRICK
and NATURAL RESOUR .
JOE FOBS BLILDING
523 E. CAPITOL AVE
PIERRE 3D 57501-3182 i
danrad gov '

RECOMMENDATION OF CHIEF ENGINEER FOR WATER PERMIT !
APPLICATION NO. §744-3, Dakota Bay :

Pursuant {0 SDCL 46-24-2, the following 15 the recommendalion of the Chief Engineer, Water
Rights Program, Deparment of Agriculture and Naoural Resources eoncening Water Parmit i
Application Mo, B744-3, Dnkoda Bay, 32926 482nd Avenue, JefTerson S 57038, |

I'he Chief Engincer is recommending APPROVAL of Application Mo, 8744-3 because 1) there d
iz reasonable probability that there is unappropriated water avaiieble (or the applicant’s proposed
use, 39 the proposed diversion can be developed without wnlawful impainment of cxisting
domestic water uses and water rights, 3 the proposed use is a beneficial use and 4) 11 is in the
public interst as it peniains o matters of public iterest within the regulalory authority of the
Water Manapement Board with the following qualifications:

1. The well approved under Water Permit Mo, $744<3 15 locmed near domesiic wells and |
other wells which may obtain water from the same aquifer. Water withdrawals shall be i
controlled so there is not a reduction of necded water supplies in adequate domesiic wells
or in adeguate wells having prior water rights.

2. The Permii holder shall report b the Chiel Enginger annually the smount of watar
withidrawm from the Missourl Elk Point aguifer.

3. Water Penmit Mo, 8744-3 authorizes a Womal diversion of up 1o 28.6 acre-lect of water the

firat year when use beging and then up (o 7.99 sere-leet anmully from the Missouri Elk
Point aguifer.

Zee report on application for additional informstion.

oo Lbnd

Erie Grondund, Chiel Enginesr
May |8, 2023
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Report 1o the Chief Engineer
O Water Permil Application Mo, §744.3
Dakots Bay
cho Mike Chicoine
May 19, 2003

Water Parmit Application MNo. $744-3 proposes to approprinte e amount of water not (o creeed
286 acre-teet the first year of use followed by up to 7.99 acre-fect annually sl a maximunm
instaniancous diversion rale of 1.53 exbic feed per secomd (cls) from one existing well (150 fect
decp) completed into the bissouri: Efk Poind aguifer focated in the E ¥ SE W (Lat | —oniginal
survey ) of Section |6-TEOMN-R48W, The existing well is also authorized for irmgation use by
Water Permit Mo, 6357-3 {Water Rights, 2023c). Water from the well will be used for
recreationil purposes to initinlly fill a proposed canal {20.61 acre-foet) which connects to
MeCook Lake and provide up to 7.9% sore-feet onnuaily o cover any evaporation and ssepege
lomser for purposes of preventing the canal liner from drying out, cracking, Moating. or otherwise
tailing. Incidental runofl from adjoining property as well a5 direet precipitation may also provide
water io the cannl. The cunal projeet is Tocated in the NW 4% 8W Y (Lot 3 — original survey), 3W
14 SW Y4 of Section 15; E 4 8E ¥ (Lot 1 — original survey) of Bection 16; all in TRYM-R4EW on
the southeast side of MoCook Lake in Union County.

ADQUIFER: Missouri: Elk Paint {M: EF)
HYDROGEOLOGY:

The Missouri: Elk Point aquifer is o glackl outwash deposit consisting ol line saod 1o very
eoarse gravel (Nichus, 1997). The Missoun: Eik Poiot aquifer underlics approximately 219,100
acres in Clay, Union, and Yankton Counties in South Dukota, and the aquifer coniains
appeoxirately 1,287,100 acre-feet of recoverable water in storage (Tledges et al., 1982} The
Missourd: Elk Point aquifer is hydralogically connected to the Big Sioux, Lower Vermillion-
Misseuri and Lower James-Missouri aquifers, and the Bip Sious, James, Missouri, and
Vermillion Rivers (Nichus, 19%4; Siephens, 1967),

In Umion County, the average saturated thickness of the Missourd® Elk Potr aguifer is
spproximately B4 feet, with o documented maxinum aquifer thickness of approximately 146 feet
(Michus, 1997} The Missouri: Elk Point aquifer is generally under confined conditions in the
northwestern part of the aquifer and unconfined conditions in the southern part of the squifer,
and the dircctien of groundwater movement in the aquifier is generally fraom the northwest to the
sothenst (MNiehus, 1994 and 1997),

A well completion report is vn fike for the existing well (authorized by Water Permit No. 6357-3)
proposed to be used by Watér Permit Applicatinn No. 8744-3 (Waler Riglus, 2023c and 20234},
The report lists, “hand clay™ fram O w 8 feet below the pround surfisce, "sand” from ¥ to 34 feet,
“clay”™ from 34 to 55 feet, "grovel” from 55 10 62 feet, “sand” from 62 to 72 feet, “gravel” from
T 10 75 feot, “and”™ frem 75 1o 110 feet, and “med gravel™ from 110 w 150 feet (Water Rights,

App P. 046



Hepom oo Waler Mermlt Apalication Mo F744-3

2023c and 2023dy, The well was sereened i “med gravel” from 110 to 150 feed below the
grownd surface and had an approximace statie waker level of 13 Teet below the ground surfece o
the rime of well completion (May 24, 2005) OWater Rights, 2023d). Based on the well
completion repost on file, the Missouri: Elk Poind sguifer i locally confined o the existing well
site bl encenlined in searby wreas (Water Righiy, 20234)

Figuee | displays & maop of the approximate Missour; Elk Point aquifer boondary (modified from
Bedaes el al., 1982) and the [ocation of the existimg well proposed 1o be used by Weter Permi
Arplicaton Mo, 37443 {Water Rights, 2023¢ and 20234d).

N b |l 2
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(B renpar it B Clay, Ul wval Vb Crussi
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o k]
iy e e Water Permsie Appllsnton Mo, 87442
WAS,

2

Flgure 1, Map of the approximite Missouri; Bk Peint squifer boundary modified from Hedpges omd ofbers (1581}
with the Ineation of e existing, well propesed 5o be used by Waket Permic Appheaiion Mo, £33 {Water Rights
HrZic amd 2003d)
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Reporl oo Waker Periait Applicathon Ry, £744-3

South Dakota Codified Law (SDUL) $6-24-9

Pursuant o SDCL 46-2A-9, A permil o appropriate waler may be iswed only if there is a
regsonable probability that there is unappropristed woter svailable for the applicent’s proposed
use, that the diversion point can be developed withoul wilawfel impeirment of existing domestic
witer uses and water rights, and that the proposed use 15 & beneficial use and in the public
intterest as it pertains 1o matiers of public interest within the regulatory methority of the Water
Munagement Board #s defined by SDCL 46-2-9 and 46-2-11," This report will address the
availability of unapproprisied water and the potential for unlawfll inspairoent of existing
domestic water uses and water tights within the Missouri; Elk Toint aguifer.

WATER AVAILABILITY:

Water Permit Application No, R744:3 proposes to appropriste water from the Missouri: EIk Point
aguifer. The probability of unappropriated water being available [rom the aquifer con be
evaluated by considering SDCL 46-0-3_1, which requires “No application o appropeiate
grounddwater may be approved il according to the best information reasonably svailabie, it is
probable that the guantity of water withdrawn annually from g groundwaler sousce will exceed
the quantity of the average estimated annual recharge of water to the groundwaler source. An
epplication may be approvesd, however, for withdrawals of groundwater from any groundwater
formation older than or steatigraphically kower than the greenhorn formation in excess of the
averape eslimated annual recharge for use by water distribution systems.” The Missousi: Elk
Point aquifer is not older than or stratigraphically lower than the Greenhorn Farmation
(Fuhrenbach et al,, 20103, and the applicant’s proposed use is not for use in a water distribution
system 25 defined by SDCL 46-1-6(17), Therefore, the average annmal recharge snd average
annual withdrawal mies 1o and Trom the Missouri: Fik Poinl aquilir must be considered,

HYDROLOGIC BUDGET:
Recharge

Recharge to the Missouri: Llk Poin aguifer is primarily through the infiltration of precipitation
where the aquifer is at or near the ground surface, seepage from the Big Stow, Jomes, Missour,
and Vermillion Rivers, infiow from the Lower Vermillion-Missouri and Lower James-Missoun
aquifers at the porthern boundary of the Missourd aquifer end inflow [rom the Big Sioux peuitficr
al the extreme nottheastern boundary of the Missowri agquifer, and from the underlying Dakota
aquifer in Union Coungy (Condley end Lambkey, 2022, Hichus, 1994 acl TXT)

Several studies have been completed to estimmte average annual recharge 10 the Missoun: Etk
Point aguifer {Condley and Lambkey, 2022; Hedges et al., 1985; Mathiowetz, 2022 Btephens.
1967 Stonestfer, 2003, A discussion of these siudles 1s available in the hydrobogic budgel
section witkin the repert for Water Permit Mo, $614-3 - Lewas & Clark Regional Water System
completed by Muthiowetz (2022). Collectively, the estimated average annual recharge rate @ the
Missouri: Fik Point aquiler i= approximately §14,593.9 scre-feet per year assaming full
development of the existing water rights/permits corrently held by Lewis & Clark Regional
Water System (Muthiowedz, 2022), 1f Water Permit Application No, B754.3 (with a priority date

App P. 048



Reporl on Water Pammi Application Mo, §74-3

Juetbor o this applieston), applicd for by Lewis & Clark Regiona! Waker Syatem, tequesting o
appropriate wp 1o 19,121 nere-feet per year, is approved and flly developed, the estimated
average annusl recherge e o the Missowri: Bk Poimd squifer is approximarely 130.770.3 acre-
el per year (Wathiowete, 20235,

Discharge

Discharge from the Missouri: Elk Point aguifer s pomarily through well withdriosals,
cvapoiranspiration where e aquifer is at or near the ground surface, outflow 1o the Big Sioux
and Missouri Rivers dering periods of low flow and stage, and leakage to the underdying Dakota
aquifer (Miehas, |90 and 1997, Water Rights, 2023¢),

Currently, there are 647 water righis/permits anthorized to appropriste water from the T h
Elk Point aguifer, plus two pending applications (with priocity dates senior 1o this application) -
Water Permit Applicstion No. BT27.3 proposing to irrigate 10 peres of wrf al a goff course in
Unton County, and Water Pennit Apolication No. B739=3 proposing (o erop irrigale B aeres in
Clay County {Water Rights, 2023c), There is one additional ponding application {with a prioriry
date jumior to this epplication] - Waler Permit Application Mo, 8754-3, applied for by Lewis &
Clark Regional Water System, requesting to appropriate wp to 19,121 scre-feet per yvear (Water
Rights, 2023c).

Additionally, there are five future use permile (Mos. 5B32-3, 6237-3, 6869-1, A86VA-3, and
TZ08-3) reserving 1,900 acre-Feet of water annually Trom the Missouri! EIk Point aquiler {Waler
Rights, 2023¢). For the purpose of estimusting average annugl withdravwals. the future use periits
arg asgumed to be fully developable for a sl of 1,940 acre-feal per year,

Table 1 summarizes the 43 non-irtigation water dghts/permits (ncluding two irrigation weler
perruits, see paragraph below) authorized to approprisie waler from the Misseuri: Elk Point
aquifer with the estimated annsal use for each water right/perrnil as determinad by their limiting
diversion rale or anmual vobume, Tistorically, average woter use by non-irrigation appropriations
limited by an instantaneous diversion rate have been assumed to be pumging 60% of full time at
the respective permitted diversion rate. Water rights/permits imited by an annual volume are
pssumed to withdraw their entire respective annual volume limitation. Thiz is a standand methosd
uzed by the DANE-Water Rights Program for estimating annuul wilhdrawals by non-irrigation
appropriations from an aquifer {Waser Rights, 2023c). Thes method is Hkely an overestimation ol
withdrawals, Three municlpal water rights were identified as being connected ro a rural water
system and likely muintain their wells for standby purposes (Drinking Water Program, 2023;
Water Righis, 2023¢); as such, the average annual water wse for these waler righds has been
estimated 10 be zero acre-leel per year on Table 1.

Water Penmnit No. 5998-3 is permirted for the irrigation of turf sod Water Permit No. 5998A-1
extends the amount of time allowed for waler 1o be put 1o bencficial use as authorized by Water
Permit Mo, $994-3 [ Water Rights, 2023¢), The estimated use for these two imigation permits is
e luded with the non-Errigation water righis/permits lisied on Table §, as the permit holder is not
reguined 10 submit an annual irrigation gquestionnaire, However, Water Permai Mo, 5998-3 is
awthorized Tor use in a rural water system and the permil holder reports the annual use by Water

1
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Report or Waier Barmit Appdication Mo, AT44d-1

Permit Mo, 5998-3 with their other rural water sysiem Missouri: Blk Point aguifer permits, listed
on Table 2 (Water Rights, 2023¢),

Water Permoit No. T059-3 {8 perimitted for recreational uae for maintaning the water level of a
smull lake with a surface area of 17.6 acres (Water Rights, 2023c). It ts assumed that the oaly
consumplive use of this water is due 10 evaporation; howewer, it is likely there is some secpage
through the bottom of the pond {Witer Rights, 2023¢). Annual evaporation of water from
shellow lakes is estimated Lo be approximately 42 inches per year at the location of the
authorized diversion point For Water Permit Mo, 7039-3 (MOAA, 1082; Water Rights, 2023¢),
and averape anmwal fotal precipitation at the Sioux City, lows airport was determined Lo be
approximstely 29,27 inchas over a 30-year period of record (19971 to 2020 (Argues el al.,, 2020),
which results in the lake to fuctuate approximately 12,73 inches per year, To maintain the witer
level of the smal| lake, the estimated use of Water Permit No, 7059-3 is approximately 18.7 aere-
Tl per veur, |

Overall, the average anoual withdrawal rate for the 43 non-irtigation wiler rightspermits
{including the two irrigation permits not required to submit an anmuil irrigation questionnaire)
authorized to appropriate water from the Missouri: EIk Point aquifer s approximately Ti648
acre-feel per vear {Table 1) (Water Righis, 2023¢ and 202313,
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Bepom an Waser Permin Applicarion Mo, 8744-3

Table 1. Csiimased aanual wse for the nar- ireigat los water oights/perm s (ples two iripaison waler permils for Clay
B S authorized to divert waler freen the ffissouric Elk Paini agaider (Dcinking Waler F‘mpﬂm._?l'l’!:!.: Wlater
Righis, 20 ke mnd 20030
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Repart cn Witer Pernid Apydicalion Mo §744-3

Of the 43 nos-irrigation water rights/permits (including the twi frigation permits not required 12
subimit an annual irigation questionnaire), there are 16 non-irri gation water rights‘permils that
are required 10 repott their annual usage from the Missourd: Elk Point aquiler (Waler Righls,
2023¢ and 2023f).

Four of the non-irrigntion waler righis/permils that are required to repon (Nos, 8031-3, 8415-3,
8435-3, and 8614-1} are currently under development {or were approved in 2023) and have not
reporied any withdrowals from the Missouri: Elk Point aquifer o the DANR-Water Rights
Program { Water Rights, 2023¢). The remaining twelve non-imigation waier rights/permiis that
are vequired o report their annual usage from the Missouri: Elk Point aquifer are shown on Table
T (Water Rights, 2023¢ and 2023f). The reported usage {as shown on Table 2) for Permit Nos.
£381-3 and §403-3 (approved in 2018 and 2019} is not necessarily rellective ef the fulure usage
of these permits based on intormation within their respective water permil fles (Water Rights,
2023e}, and only theee years of reported withdrawals (Water Rights, 20236 Therefore, the
estimated use for Permit Mos. 803123, 84153, B435-3, 8381-3, nued 84033 will be based on the
miethod wsed above: water rights/permiis limited by an instantaneous diversion mie have been
assumed o be pumping 0% of full time al the respective permitted diversion rale; water
rights/permits limites! by an ansual volume are assumed 1o withdraw their entire respective
annual vohume fimitation, The estimated average annual withdrewal rate for these permitz is
listed on Tuble 1,

Mext, the reported use for the City of Yankton (8212-3) and Lewis and Clork Regional Water
System {6736-3, 7207-3, and £613-3) (as shown on Table 2} is steadily increasing {Water Rights,
2023F), a8 these weder users are continually undergoing development (B614-3 was approved in
0231 { Water Bights, 202%¢h, 1t is likely thess water users will use up to their enlire respective
atmaal volume limitation in the fubwre; therefoe, the aversge annual withdrawal rmie for Qeese
water righis'permits is asswmed 10 be their entire respective annual volums listed on Table 1
{Water Right, 2023c).

The &nmuel withdrawal rate for Clay Rural Water System lnc (Pesmmit Nos. S998-3, 2098A-3, and
T3R8-3) averaged over the last ben years (approximatcly 346 sore-feet pey year) is more reflective
of eurrent wsage than the entire pedod of record of repertied withdrawals beeause the first few
years the permit holder reported values were during a construction period (Water Kights, 2027
and 20236, The average annual withdrawal rate hesed ofT the reported annusl withdrwa sates
avernged from 2012 10 2021 on Table 2 Tor thess water permits wiil be used in this analysis,

Lastly, the anmual withdeawal rates for Doug Lafleur (B147-3) and City of Wermillion { 147-3,
6236-1) on Table 2 are relatively steady over their respective pariods of record ("W ater Righis,
202 3c and F23Y; therefore, the averape annual withdrawal rte besed on the reporied values
finm cach of these water users (as shown on Table 2) is ressonably reflective of the future
withdrawals likely to be made by these appropriative users, The average annual withdrawal rate
based off the reporied mnual withdrawsl rates averaged over the peried of record on Tuble 2 for
these water nghte/permits will be used in this analysis,
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Report an Water Permi Applicutioe Ma. 8744.3

Tatle 3, Moe-irngalion watcr ciadle!permila reguired o peport ihieir segpetive aneual uge friom the Missours: Elk
Polr agquifer (Weber Riphis, 20220 and 202
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Currently, there are 606 frrigaiion water rights'permits authoried o appropriste water from the
Missouri: Elk Point acgquifer, plus two pending irmigation permit applications collectively
proposing to irrigate 90 acres {Water Rights, 2023c). Irrigation water rights/permits have boen
typhcally requived to report deir annual usage on an irfgation questionnaire since 1979, The
estimated average anmual withdrawnl rse for the Missoun: ELk Point sguiler irrigation water
Aghs'permits ihat have reporied over (he period of record is approximetely 18,7003 acre-fect per
year (Table 3] { Water Rights, 2023a), To refbect the current development of irrigation wetler
Hgivispermits more accarately, the average aneal withdrawa! rate for irrigation appropriations
thal have reporied from 2012 10 2021 I8 approximately 27,347 acre-feet per year {Table 3)
(Water Rights, 2023a).

The usage Tor two irrigation waier permits (Nos. 3998-3 and 3998 A-3} was accounted for on
Tuble 1 with the non-irigation water nghts/pormiis, ag the pernit holder i nod required to
submit an annual irrigation guestionnaire {Water Rights, 2023c), resulting in only 604 of the
Missouri: Elk Poind aquifer imigation waler fighls‘permits being currently required o submit an
anrual irrigation questionnaire {Water Rights, 2003c),
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Additionnlly, Water Right MNo. 6110-3 is authorized to divert waler fram a well completed into
the Dakota aquifer and pump the water into two ponds thet receive incidetal surface rnofT and
possibke groundwater inflow from the Missouri: Elk Point aguifer (Water Rigis, 2023¢). Water
Right Mo, 6110-3 is included in the 606 irdgation waler rightapenmin authorzed 10 approprase
wister from the Missouri: Eli Point aquifer; however, the estimated use for this permit s assumed
to be negligible i the overall hydralegic budget due so the minimal ameunt of water From the
Missouri: Elk Point equifer the permit holder is expected to withdraw, When omitting Water
Right Mo, 6110-3 and Woter Permit Nos. S008-3 and 5998 A-3 from this analysis of Missour:
Elk Moint aguifer imigation water rights/permits, 603 water righta'permits remain.

Table 3 lists only 572 vwater nghis/'permits as reporting in 2021 { Water Rights. 2023a and
2023¢). These 572 water rphts'permits listed as reporting in 2021 includes sight water
rights/penmils (Mo, 1722-3, 36584-3, 6940-3, 6941-3, 7066-3. 7447-3, 7643-3, T800-3, and
7941-3) that were incorporated into another water right or cancelled in 2022 {Weter Rights,
202%c), resulting in emly 563 of the water rights/permits listed as reporting in 2021 being
currently active.

Forly water permits/rights did not submit an imigation questionnaire form in 20249 that are
cumently active, accounting for the difference between the 367 currently active water
rights/permiis listed ar reporting in 2021 and the 603 frri gation water righta’permits cirmently
required 1o swhmit an arnoal irvigation questionsaire and ennual wse being estimpted 1 this
analysis {Water Rights, 2023p and 2023¢), OF these 40 permits, 37 were issued in 2021, 2023, or
20123 and have not submitied an irvigation guestionnaire ot this tme. OF the rempining three
weater rights (Nos, 31 54-3, 4745-3, and 5935-3), Water Right No. 5935-3 is not reguired to
submil an inhgation questionnaire and Water Right Nog, 3154-3 and 4745-3 did not submit an
irrigation questionnzire in 2021 for &n unknown rexson. Ohwverall, these 37 waler permits/Tights
are authorized 1o irrigate approximately 3,110 acres ( Water Rights, 20273¢).
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Report no Waler Pennil Application Mo, 874845

Tabke 3. Repored hisioric mmigztion nse fom Misori; Bl Paint ageifer (W aer Righes, H6252)

Year Mo. of Permits Repomting | Re d vre-feet
_ 254 10258
HIRS i3 14957
SN - | RS SR S S e,
1962 200 19,143,
1963 m 1181
1084 K] 7505 3
i L e i
1965 286 G240
1947 241 [
1] 183 M558
103 2 0 Y
1iHE i) 19,408
1991 o I8ETLT |
1k ot 18US
[P0 ] 1475
B 05 103140
1945 a0 15.761.3
1586 o GATLE
147 W 11336
150 113 1,743
e 4 L8
A0 109 It 55}
200 153 19§15.2
2HIE HE 23,1169
2 o | ZTANY
2004 ] M0
2005 138 24,10 |
L 33 T1943.3
2007 £ 052
. 2008 el 1430
' 000 410 8346
kD 119 2806.% B
i 41l ' 12330 :
e | T R 60047
013 543 T
014 547 12423.5
15 i 17,8441
2016 564 27868,
017 167 37,2059
018 5 SI60T
2019 = 573 B
e 1 ime i 26,001
e 1 ] | iT2 ABSENTA
Min 159 14751
M 578 56,094,7
AVE (1979 10 2021 36T 18,703
Avp (2012 1a 2021} 553 .47
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Heport oo Water lanal Applicstion Mo, £744-3

Fasrer {2018, 201 8h, and 2021 ) analyzed the amount of water pumiped per permittes acre For
the period from 1979 to 2005, Thas period was chosen due 1o the relatively stable number of
permitied acres scrass the eolire penod. There was a contimual annual incresse in the number of
permitted geres frorm 2006 o 200 32014, Since 201372014 the total number of pesmined acras
has beren refatively stable (Pdathiowete, 2023 Water Ripghts, 2023¢), Farmer (202 1) determined
vt it sweoukd be best o separate the review of pumpage per permitied acres between erops, such
as com and sovbeans, and turf, such nz golf cowrses and lawn ircigation. o-describe (e pompage
more sccurately per permitied acres. Turf irrigation typecally requires more water per acre annual
than crop irrigation. Mathiowelz {2022} determined over 1he entire period of record {197%
throwgh 2021 ), the crop application rate per permitted acre 13 03231 feet per year (3,97 inches per
vear], ind 0,908 fect per venr Tor taef (10.9 inches per yoar) (Water Rights, 2023a and 2023c)

Currently, thers are approximately B3 16,1 acres suthosized o be irvigated from the Missouri:
Elk Point agquifer (plus twe pending Irrigation applications = Water Permit App No. §727-3
proposing 0 brigate 10 acres of Wil and Water Paemit App Mo, 87393 proposing o irvigate 80
peeves of cropds)), with B0 of those scres aulhorized for tusf indgation (Water Righis, 2023c)
Table 4 contains the turf irgsion permits with their reapective authorized permitted acres soxd
an estimated avernee annurl use bosed on Mathioeete"s (2022) application rae per perminiod
acre { Waler Rights, 20235c), By multiplying the applicaiion rate of 0,908 feet per acre per year
{Methiowetz, 2002, by the B08L6 seres being turf irfgoled (plus 10 acres for pending Water
Permil Agpp Mo, B727-3) (Water Righis, 2023¢), the arooal use for torf irvigation vields
approximately Td44.2 acro-feet per year (Table 4). By multiplying the spplication rate of .33 |
fect per acre per year {Mathiowets, 2022), by the 82,386.5 acres (total acres minus tarf ierigated
acres, including pending Water Penmit App Mo. 8727-3) acres being crop imigsted (Waler
Riglts, 2023¢), including 30 acres for pending Water Permit App No. 87393, the annual use for
crop irrigation yickds approximately 27270 acre-feed par year. Collectively, the sverape annual
nse from the Mizsouri: Elk Point aguifer for both crop and turf irvigation water nghts/permils
utilizing Mathiowete"s (2022) application rates is approximately 28,014.1 scre-Teat por vesr,

Tahle 4. Waler cighifpermis autharized e mrigation of peel {Weier Kights, 20253

Prermit No. Nante St | Gouniy | Aeres r';::ﬁ':_;t
1243 Reoreution Lcvekemacst Assa lic, e | Usin | 162 e
08 1-3 T Gl LLC L F e % w01
1TAGA Didria Dunes Goll Cours Le § Usbn § 17 1591
03 Chy Rienl Wawr Spaom e ) PE | Lok | 3D 114

- TUGRA- Clay Pural Water Svstom Ine 1L Lnibm 1] 1k
435 Ted Wain L | Unin 1 1L 5
39361 _ Ayplied Enineerisy A | Yariwen | 14 3
B0 . Ryan Rusher 14| vankon] 23 R
EE0-] Mrakiota Dhanes Comm Dvproveriend 1 strkt 1l Lnica I8 B2

[ mm0d | Licie Eleeiric & 1rigion b LC | Chy ! 0008
BIS4-1 TR Gl LA BE | tnem | 7724

[ mmd | Cayvilie-Volia Schoal [Fatric) 63-] 1L | Yapkioo [ a2 4.1
85303 | Malional Fleld Anthery Asnog lsen Foundalion LE Yankiom 14 4.3
8560-3 T Golf 144 P | Uman |65 Ei

[ToTaL:] a9 735,
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Hepon g Water Penmit Application Mo, B7d4-3

There are domestic wells completed nto tha Mizsouri: Elk Point aquifir that do not reguire 4
water rightpenmit, so the withdrawal amount from those wells is unknown {Water Rights,
2023d), Due to their relatively low diversion rates, withdrawals from domestic wells are not
considered to be a significant portion of the hydrologic budget Additonally, with the
development of rural water systems in areas where the Missouri: Elk Point aquifer i5 the
uppermost aquifer available; i is likely some dormestic users may have transitioned to rural
water, Therefore, the guantity of water withdrawn by domestic wells is estimated t0 be neghgible
1o the hydrologic budget for the Missouri: Blk Point agquifor.

Iydrolopic Budge! Summary

The average unnoal recharge vate 1o the Missourd: Eik Point aquifer is approximately 114,5393.5
acre-feet per year, The average annual withdrawal rive for the waler righis/permits suthorized to
gppropriate water from the Missouri: Elk Point aguiler lolaks approximately 100,598 acre-feet
per year (including the estimated wse for Water Permit Application Mo, 8744-3, if approved)
{ligted on Table 53, Based on the hydrologic budget, there is a neasonable probability
unrppropeiated wates is available from the Missouri: Elk Point agquifer for the proposed
Approprstion.

Tubde 5. BEstimeted use From Missouri: ER Poing aguifien |Water Sghts, 2000, 2000, and 20206

pem

Type of Water Right/Permit | Esfimnled Use {scre-foetiyear)

Futre Lioe Reservations i 500

Mon-lmigation AR
brigntion {Mathiowatz's (2020}

tiarf amd crop npplication rales) 5014
ing kuding, perding applications:

Mos. BTXI-3 and 8750-3
Application Mo, ¥idd-3 (if

appraved, nssuming fall volume - o
261 one-tinae wse, 7.99 anmeaTy)
TOTAL: : 10,391
12
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Report an W aslier Penmit Application Mo, 3744-1

DRSERVATION WELL DATA:

Administrative Rule of South Dakota (ARSD) T4:020:05:07 requites that the Water Managemient
Baoird ghall rely upon the record of observation well measurements in addition 1o other data o
determineg that the guantity of water withdrawn annually from the squifer does not exoeed Lhe
estimated average annual recharge of the aquifer.

Observation wells provide data on how the aquiter reacts to regional climatic conditions and
locu] pumping. The DANRE-Waser Righis Plogram monitors 36 ohservadion wells completed imo
the Missouri; Elk Pomt aguifer {Water Rights, 20235). The five closest abservation wells o the
well the applicant propases io use are UN-TRC {epproximately 0.6 miles southeast), UN-TAD
{approximately 1.6 miles northeast), UN-77U {approximately 1.8 miles northeast), UN-77V
(approximately 1.8 miles northeast), and UN-770 {approdimately 3.8 miles northwest) (s
shewn in Figure 8) {Water Rights, 2023h}. The hydrographs for these observation welks ure
digplayed in Figures 2 to 6 {(Water Rights, 2023b). The dats peints uiilized to construct the
hydrographs are measurements of the static water level in the observation wells from the lop ol
the well casing. 1t is worth noting the hydrograph ttles display DENR Water Rights Observation
Well on the hydrographs when the titles should display DANRK Water Rights Observation Well

on the hydmgraphs,

fiFwiE Wistar Bghis Obssraatan Welli UR-7AC

| AR
s by bdr b Y T b I B
: HRRRm L
> T T T T TR
] j- o e Al AR :.| [ '; 1!:&;-. i
L TR e
; Ak LI
AERREIE R ARRRREE (N EREE P
e bt 4L . NERAESENNE R HEANER SNG Y

Figure 2. Hydrograph Tor observatbon well LN-73C (Water Rlghts, D02
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Bepor on Water Perinat Applicstion o, £744-3

PFlgure 3. Hyilrogmph for ehsersation sl UR-TTL (Waler Righis, M350

BEMIE Waber Hights Obseneabion Woll UN-TTY
R 28 W | j N |
!:lI |
i
I
bi gl
1|
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1
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i
x
|
I
ENEEY

Tpmawmr ) o alag, s ENT] SED

Flgure 4. Hydrograph for observation wall UN-T7% ['Waver Righis, 20230)
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Mepait ain Water Menit Application Mo, §744-3

kR Water Hights DbeeneBicr Well: UR-70D
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Figare 5. Hydrograph for obesrvation well UN-TRL Water Rights, 2023h)

DERH Water Hights Dinervation Wall U770

i
Pl Ed
| b i
- 1 [ L [ 1
| | i
i i
j‘ T | o
] }
i
'" = M
# e
g . et LR e
o |
1 ' ik
I f e
i W | i L 1
P H
| #i {
| j | 3
it i i -l I
] i
e [N | :
A Wi L1 il

Fegure &, Hydrograph for chservagion well LIM-T70 (Water Rights, 2023%)

The hydmographs for these observation wells wene compared to hydsographs for othes
ohservations wells completed into the Mizssour: Elk Point aguifer and esch displayed a generally
sitnalar treénd as shown on the hydrogrephs displayed in Figures 2 1o 6 (Water Rights, 2023b).
Several of the Missour: Elk Point aquifer observation well hydrographs show s gradual long-
term downward trend especially those close to the Missouri River {Water Rights, 2023h). This
downward trend is caused by entrenchment of the Missourl River riverbed and in some places a
widening of the channel leading to lower wales levels despite the rives having the same e of
fleww (ENinit and Facobson, 2022). The lowering of the water level in the Missouri River
dowmnatregn of the Gavin's Point Dam and the subsequent lowering of the water level of

L5
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Repord an Waser Permiil Applicaiim Ro. B740-3

Missowri: Elk Point aquifer observation wells in close proximity to the rver show the strong
hydrologic connection between the Missoun River and the Missouri: EIk Poing aquifer. This is
demonsirated by the very similar water levels between the aguifer and river as shown in the
hydrographs in Figures 2 to 7. The lowering of the water levels in ihe aguifer, especially in close
proximity to the Missouri River, is nol & sign ol over appropriaiion of the Missouri: Elk Point
aguifer

To demonstzaie the connection between the agquifer and the Missouri River, consider the United
Stares Geological Survey (USGS) Stream Gage f08467500, located on the Missour] River at
Yankton, S0, and the hydrograph for this gage is shown in Figure 7 (USGE, 2023). By
eomparing the hydrograph for Streamn Gage #0646 7500 to the observation well hydrographs of
the: Missouri: Elk Point aquifer (Figurs 2 to 6). bath show the river and aquifisr renet 1o climatic
conditions by rising and falling over similir trends (USGS, 2023; Water Rights, 2023b).
Additionally, during flood events (such as, the yegrs 2011 and 2019), the weter Jevel in the
eligsouri: Elk Point squifer, especially where in closer proximity 10 the Missousi River, rises
very quickly beyond what is typically seen for glacial outwash aquifers (Weter Rights, 2023h).
This indicates there is a hydrologic connection between the Missouri: Elk Point aguifer and the
tdissour Biver. Therefore, when the clevation of the wader in the Migsouri River iz higher than
the elevation of water in the aquifer, te river will rechange the aguifer. In contrast, when the
elevation of waler iz higher in the Missouri: Elk Point squifer, the aquifer naturally discharges 1o
the Missour! River. The observation well water levels simply show the connection between the
river and the aguifer and how the aquifer reacts to climatic conditions withouw showing any long-
terr effects from pumping. Therefire, there is & reasonable probability unapproprizied vater 13
available for this proposed appropriation.

USGE Gage #06467500 Missouri River at Yankion, SD

= B ¥ 4

= B

Dealy Mean Gaze Height (feet)

&

1 1T 1993 188 EHL M 14 anuy 2018

Figure 7. Hydrograph fir USGS Stream Gage 806467500 Missourl River at Yankion, $13 from 1985 to 013
(USGS. 2023)
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Woport an Water Perndl Appuication Mo, §3744-3

FOTENTIAL FOR UNLAWIFUL IMPAIRMENT OF EXISTING WATER RIGHTS:

Currently, there are 647 water rghte/permits guthorized 10 sppropriate water from the Missouri:
Elk Point squifer, plus three pending permit applications (two senfor. one junior in preority)
{Water Rights, 2023<). The nearest diversion points are authorized by Water Right No. 66803
and Water Permit Mos, B38BT -3 and 8435-3 ped are bocated spproximately one mits southeast and
west ol the existing well location for this application (Table 63 (Figure 81 {Water Rights, 2023c).
These water rights/permits are held by Parks & Wildlife Foundadion, RP Construcions, and Siomx
City Insulation {Water Rights, 2023z},

There are domestic wells on file with the DAMNR-Water Rights Program that are completed inte
the Misgouri: Clk Point aquifir, with the closest domesiic well on file (not held by the appiicant)
approximately 0.3 miles northwest of (he existing well location (Water Rights, 20234} There
could potentially be other domestic wells eompleted into the Migsouri: Elk Point aguiter near the
existimg well thal are Aot on fle wath the DARNR-Water Righis Progeam, The locaticn of the
doermestic wells 1z based on the location provided mt the time of completian by the well driller.

P

P

NAS
0532013

M st £ Prean Aquirer Otcercaiion Wet: | % ; {/’Eﬁff&
_E:Iimungqm ] ' f.&‘#!} Ay

Figure . Location of the existing well completed into e Miscure B Polt aquifer groposed o be asel by Waer
Fermbl Application Mo, 87443, with the Misaouri: El Point aquifer water fghtsipermiis ard observation wells
within appreadmatzly Fur miles (Water Kights, 202% and 2023¢)
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Riepos on Water Pernnil Application Mo. £7144-3

Table & Water righls'permits authorized o withdraw waier frgea the Missouri EIR Poisn agafer within
pprokintely fiur slles of tee enisting will, 25 shown in Figure 3 {Water Rights, 2023c)
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Repori on Waler Penm it A ppliciion Mo, B744-3

The Missowri: Elk Point aquifer ranges from confined to unconfined aquifer conditions, but is

primarity wder unconfined conditions (Michuws, 1994 and 1997, Based on the well completion

repart on file for the existing well proposed to be used, the water well completion reports on file

for neardy wells completed o the aquifer, and the Hihologic logs on file for nearhy observation i
welle, the Missouri: Elk Poing pouifier i locally conficed at the existing well site but unconfined |
in nearty areas (SDGS, 2023, Water Rights, 2023b and 20234), Dravedown created by pumping

a well generally does not extend far from the pumped well in an ineconfined sguifer; however, in

& condfined msquifer, drawdown from pumping could extend a distance from the diversion point.

The ¢xact drawdown behavior of  well cannot be known without an aquifer perlomeance test.

Examination of the hydrographs for ohservation wells completed imo the Mizsouri; Flk Point

aquifer show no signs of being signilicantly impacted by drawdown caused by pumping, despite

ugually boing located within a mile of several high-yield wells (pssumed 1o be o well with an

authorized diversion rare greater than 0.2 fs) (Water Rights, 2023b and 2023¢).

Within one mile of the existing well sie, the Missouri: Elk Point aquifer has a seluraied

thickness of approxinataly 10 to 60 foel (Water Rights, 2023d). This would penerally allow for

enpugh thickness for g pump o be pleced 20 feet below the wop of the aquifier, which is required

fior the well o be considered miequate under ARSD 740204 -2006). Any drawdown oz o resull of

the proposed diversion for this application 15 not expected to unlewhully tmpair neorby ndeguate |
wells In Clay, Union, and Yankion Counties, there are no substantiaved complaints on [ile wath

the DANE-Waer Rights Program regarding well interference or adequats wells completed into

the Missouri: Elk Point aquifier (Water Rights, 2023c).

The Water Management Board recognizes thal puthne weter 1o boneliciel wse requires a cerain
armeunt of drewdown to occar. The Board bas developed rules to allow water do be placed 1o
maximum beneficial use without the necessity of maintaining artesion head pressure for domestic
use, The Water Management Board defined an “adversely impacted domestic well™ in ARSD
Ta:02 042007 as:

“A well in which the pump imake was set a1 lcast 20 feet below the top of the
aquifer &t the time of construction or, if the aguifer is less than 20 feet thick, is es
near 10 the botlom of the aguiter as is practical and the water level of the aquifer
has declined o a level that the pump will no longer deliver sufticient water for the
well owner™s needs.”

The Water Management Board considersd the delivery of waler by aresian head pressure versus

maximum benclicial use during the fssuance of Water Right No, 2313-2 for Coca-Cola Bodtling

Company of the Black Hills. The Board adopted the Findings of Facts and Conclusions of Law :
that noted the reservalion of artesien head pressare for delivery of water would be inconsistent
with SDCL 46-1-4 which states, “general welfare requires that the water resgurces of the state be
put 10 beneficial use to the fullest extent of which they are capable...” {Water Rights, 1993).
Furthermore, the Water Manageméent Board found i inereased cost or decreased production as 2
result of impacts on antesian head pressure by begitimate users is 1o be considered as an uwnlawful
impairment, it would also conflict with SDCL 46-1-4 (Wamer Rights, |995). With that in mind.
some existing well owners may need o install or lower pumps depending on the apecitic

1%
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Fepor ofr Waber Pernd Applicdion Me, §744.3

charactenistics of the Missouri: Elk Point aquifer at their location. However, when considering
the stavotes (SDCL 46-1-4 and 46-5-6.1), rules (ARSD 74:02:04:2006) and (7)), the saturated
thickness of the Missouri: Elk Point aquifer nenr the existing well loention, the generally
unconiined namee of the aguiter, and the lack of well interference complaints from the Mizsouri:
Elk Point aduifer in the area, any drawdown cremed from the proposed diversion is nof expected
1o enuse dn unlowfil impairment on existing water right/permit holders or domestic users with
adequate wells. Therefore, there is a reasonable probability that any interference lrom the
proposed approprintion will not impose unlawiel impairments on existing users with adeqguste
wells. Additionally. the existing well proposed to be used has been in place and is presumed 1o
have been in use sinca rowghly 2005 without any reported well interference complaints on file
with the DANR-Wuer Rights Program (Water Rights, 20236 and 2023,

CONCLUSIONS:

[, Water Permit Application Mo, 8744-1 proposes to appropriete an amount of witer nol 10
coicend 28,0 aore-leet the fimt year of use loliowed by up 1o 7.99 aere-feet annually at
mEcimum, instunteneous diverston rate of 1,55 ofs from ooz existing well (150 fieet deep)
completed into the Missouri: Elk Point aguifer, The existing well is also authorzed for
irrigation use by Water Parmit Mo, 6357-3.

2. Water from the well will be used for recreational purpnzes io initially il a propased
canal (20061 ecre-feet) which connerts o McCook Lake and provide up 1o 7.9% acre-teet
anmuslly to cover any evaporation and seepaye losses for purpeses of preventing the
canal limer from drying oul, cracking, floating, or otherwise failing. Incidental runoff
from adjoining property as well a8 direct precipitation may alze provide water to the
eanal. The canal project is located on the southenst side of McCook Lake in Union
County,

Based on observation well data and the hydrolopgic budget, (here is a reasonable
probability that unappropriated water is available from the Missouri: Elk Point aquifer o
suppiy the proposed appropriction,

(=]

4. There 15 a regsonable probability that the proposed diversion by Water Perrmn
Application Mo. §744-3 will nol unlwwiully impair adequate wells for existing wler
rights'permits end domestic users.

Y] (g SN

Makaila Steen

Matural Resources Engineer 11

SD DANR - Waler Rights Program
Reviewed by:

Gl Yl

Adam Muthiowetz, PR
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Feport on Water Pernvit Application Mo, §744.3 '

Matural Besources Engincer TV
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stll] want me Lo read 1t7

CHAIBMAN LARSCN: What T would prefer to deo is just
make the stipulatich part of the record 1 the case without
having you read every wabtd., Any objection to Chat?

M5, MINES-BAILEY: Mr. Helzbauer and Ms. Dixon do not
have coples of the stipulation. That would be the only
advantage ofF reading 4it.

MR. HIKE3: It"s & short stipulation. 1 can read It.
Eo for those whe can't pead the stipulatisn, this 1z an
agreement between the pacties in the declaratorcy ruling action.
The parties in the above-entltled actlon, MoCook Lake
Recreestion Ared hossoclation, the Chief Engleeer, and Dakota Bay
hersby =stipulate to the following facts., Ons, McCook Lake was
origipally an oxbow of the Missouri REiver which became
landlecked, It becelves its water from runoff 1n the
watershed, precipitation, and is believed to he hywdrologlcally
connected o ground water scurces in the Mlssourd River. In
1921, the Water Management Board -3et the ordinary high water
mark for MeCook Lake at 10%0.7 msl.

Two, the asszoplatlion holds twe water permlitssrights
for the purpose of stabilizing the McCook Lake water elevation,
water right number 58378A-3 and water permlt number 6479-3.
Each of these authorlzes the diverslon of water from the
Missouri RBiver to McCook Lake. Pamping, howsver, is not

aunthorized unless the slevation of MeoSook Lakes is ls=s tThan
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1090, 3 feet mel and the lake elevatlen may not be ralsed over
104970.3 feet m=l.

Mumbetr Chree, HMr. Michasl Chicodne has proposed the
caotigtruction of a canal extending off of the southeast corner
of MoCook Lake to provide a waterway to and from a propossd
residential develeopment. The f£inished canal will be
spproximately- 110 feet wide, 11 fest deep with a flat bottom
and approximately 1800 fest in length.

Wumber four, the alteraticoth of 4 shoreline Fequlres a
permit from the State. The South Dakota Deparctment of Game,
Fizh and Parks 1s the entlity responsilkle for issulng shorsllne
alteration permita. The State's official positien is that
shoreline slteration permits may be required for any activity
that may hawve an impact on the lake, lake bed or lake shore,
including, but not llmited Lo the constructicon of ditches or
channelsy dredging or excavatling to renove sediment or cack;
geawall impstallatlion o pepalrs; retaining wall or break water
congbtroction; rip-rap inztallation or repairs; filling orc
creating artificial beachi; stockpiling krush, trees,
vegetatlon, consteuction materials or debrls in the lake ar ob
the shore;y and/or removal or clearing of aguatic vegetation.

Number five, Mr: Chicolne has applled for a shorelins
alteration permit. Durlngd the review of the applliecation for a
shoreline alteration permit by the Scuth Dakota Deparkment of

Game, Fish and Parks, Mr. Chicoine amended his planz and
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indicated that he would use his existing lrrigatlon well to
mainkain the water slevation in the canal to prokect the
integrity of the cahal liner. Game, Fish and Parks responded
By lndicatlng Game, Flsh and Parks would be halding his
application for a shoreline alteraticon permit in abevance untill
a proper water rlght permit was ohbbained:

Numkber =ix, Mr. Chicoinse has applied for the
additional use of his ircigation well for the purpose of
malhtaining the integrity of the canal liner, water permit
application number 3744-3. That permit is currently pending
pefore the Water Management Board. Dated this 20th day of Juoly
2023, and slgned by atbtocneys for the partles.

CHAIEMAN LARSCHN: Thank you, Mrc. Hines. Farther
evidence,

MR« HIMNES: Back to the origlinal guestlan, M.
Chaitman., The additional procedural matbers thab were ralzed,
wold wou like me to addresss those at closing?

CHAIEMAN LARSONM: Ye=.

ME. HINEZ: I will 9o ahead and call my firat witneas,
Julie Burbioop. Julle. Are we going to do openlbtig statements?

CHATEMAN LARSON: That'z £ine.

ME. HIHES: Julle, I'm sorry, I called vou too scon.
Bgaln, I'm John Hines, attorney for the MecCook Laks
Besociation. MoCoock Laks, South Dakota, iz 3 unigue lakse in

the atate of South Dakota in that it iz sustained by pumping
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and tear sa we have a lot more maintenance, and soc last year we
epenkt over 5154,000.

4 And where does the money for the association genefally
come Lrom?

A Muzstly fund raising efforts. The city gives $25,000
per wear, and evervthing else iz fund ralsed.

2 [ Mhen you say ciky; is that the City of North Sioux
City, South Dakota?

e It 15,

0l And MeCook Lake is a public lake; coceect?

A Correct.

Q. The MoCook Lake-Assaclatlon doeon't contral who in the
public iz zllowed to use the lake.

P Mot &t all.

0. End the assocliation doesn't hawve the authorclty to tax
anyone; 13 that corrects:

A Mo, we are-a nonprofit wolunteer organization.

Q. Can you tell me in an awverage ye=ar when kthe
associdtion starts pumping and when vou stop?

A We start pumplng every Yaar Ln the speling usually in
March or April asg soon as the civer lewvels get high encugh. for
us o do sac He continue pumplrg untll the water lewvel
reaches —- well, we pump contlpuously Just te malbtain the lake
over the summer, swven once we do reach an elevation of 1083,

and then we shut the purmps off roughly in the =nd of Sepitember.,
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1 0 Can you bturn Lo what's been marcked gz Exhilkit 2. The

£ parties have =ktipulated that the a=sscciakion holds two water

|-.J

rights permits. As you £lip through Exhibkit 3, which 1s 11

4 pages lobg, does this appear to be a copy of those documents?

by

A Correct.

& g Have vou seen these before as VP of communications for
T the assocciation?

B A I have.

g MR. HINES: I would offer Exhibit 3.

o CHAIRMAN LARSON: Stipulated.. I presume therce is npo

11 cbjectlon.

12 M5. MINES-BAILEY: No objsction.

13 CHAIEMAN LARSCHN: Exhibit 3 is admitted.

14 EXHIBITS:

15 (Exhibit Namber 3 regelved into evidence.

] 7 vBY ME. HIRES] ©On page two of that exhiblb, <an yaou
17 read to me how many gallons per minute the association is

1E authorized to pump?

15 1 12,000 gallons per minute.

20 e Dogs the aszoclatlen's pumps ever reach that level:

21 A. They do.

=2 (e They reach 12;000 AT you turn them all the way up?

23 A. Tes.

24 £, But you are not auvthorized ko pump any more than thak?
23 P Correct,
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1 e Mhat's Che reaszon that the aascclation flled the

£ petition for declaratory roling?

|-.J

A, Me hawe Dakota Bay or whosver would want to expand

4 MeCook Lake would have ta use lake water to help 111 the

by

ganal.: If there's not a separation betwsen another kbody of
& water and McCook Lake; it's all aiie bhody of wabter, 1t uses =some
T of the water. He don™t have the pumping capacity, we don™t

B have == the pipeline that we have Cannot handle pumping arey

W\

mora than 12,000 gallons a mioute, and we den't have the bBudget
o Eo pump anoy more waber than what we already hawve.
11 e Are you awars of anyone other than Dakota Bay and Mres

12 Chicelpe who has plang te eXxpand MoCook Lakal

13 B. I doi not hawve any knowledge of that.
14 2. Turn to Exhibit &, it should be Mr. Chicoine's
15 application for a shorelineg alteratlon. The partiss have

] stipulated that he has done this, but does thils appear ta be a3

17 copy of that document?

1E A Tas.

13 Q. Tou have reviewed it before?

20 P I have.

21 MFE. HIMES: I would offer Exhibit E.

=2 CHATHMAN LARSON: 1 am assumlng no ocbjsctions.
3 MR. FANKHAUSER: Mo oblection.

24 CHEIRMAN LARSCHN: Exhibit & is5 admitted.

29 EXHIBITS:
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1 MR. HINES: I sk the board release him £rom the

£ subpoena for thi=s hearing, but he will be ceturning for the

|-.J

next hearindg.

4 CHEIEMAN LARSON: He's released. Any additicnal

by

witnesses, Mr. Hinegs?

& MR. HINES: One final witness. Maybe two. I would

T call CThief Engineer Eric Gronlund.

B Thersupon,

g ERIC GRCHILUMND,

o called 23 a wikness; being first duly sworn as hereinafber

11 certl fied, testified as follows:

12 DIRECT EXAMIMNATICHN

L3 EY MR. HIMNES:

14 2, Thank you, Mr. Grenlund. Can-vou briefly explain yvour
15 education and tralning and experience?

] A I hawve & bachelor's in agricultbtural enginesering from
17 South Dakota State University. oOut of school, I cams Lo work
LE for the department; was then the Department of Wabter and

15 Natural Bescurces, in their fupding and grants management. In
20 1990 I mowed To water rlahts, and I'va baslcally worked my way
21 up through wabter rights to the Chief Engineer position.

=2 (e And so wilth vour long experdence in the department and
3 gz Chisf Endgineer, vou are pretty famlliar with the =ztate

24 statutes that govern the water rights program?

29 Pa e,
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1 e ITan't 1t true Chat state code pegulres that a perpmlt
£ be obhtained be=fore any privakte right to the use of water is

3 obtained?

4 i There iz a statute that's gimllar te that effect;

by

that's not the exact wording.

& g Hould wvou like me o read the exach wording?
T B Mo
B o, It is hereby declared that all water within the =stats

9 iz the properey of the pecpls oF the statea, but the right to
10 the use of water may be acqguired by appropriation as prowvided

11 by lew. That's South Dakota Codified Law 449-1-3¢ Would wou

12 agqrag that that's the correct reading?
13 B. YYo=,
14 2, Soin your apinicn, would a8 canal built on MoCook Lake

15 use the water of MoCook Lake?

16 A Na.

17 £y How does the statute define usse?

1E A kepeat that plesss.

13 Q. How does South Dekota law define the word wse?

20 A I don*t kncw Chat there™s a speclile deflpltlon foc
21 nEe.

=2 (e Isn't it true that 1If there's not a speciflc

3 deflnltion, that we are suppoged Lo use the commoh
24 understanding of that wocd?

Figes] Pia I'm not an attorney,
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1 e Eo i wour oplnlon, what does Gse mean?

£ B To takse posssss=sion and controel.

3 4 What's Che purpose of connecting a canal to McCook
4 Lakes

b AL You would have toc ask the applicant that.

& g L Me. Chicoins dug a pond on his properiy, that

T wouldn'"t B2 able to acoess the lake; is that correct? 1 a

B pond doean't breach the dike on the south end of the lake, they

W\

Walld kBe two Separate Bodlssr 12 Chat corfradt?

o Puia I'm azsuming —— I'm taking leawe here; but you are

11 azsumlng there belng sepatatlion betwesn whers the pond 13 and
132 whers MoCook Lake ls.

13 o I'm making that assumpEicn. So wyes, they woiuld be two
14 separate bodies?

15 B From the same soutce; slnece they both represent the
] ground water table, the water source is ultimately the same:
17 0. Are yoy familiar with the South Daketa law pelated to
1E the fees that your department collects: for different bypes of
15 projects?

20 P I balleve that's 1n 46-2-13.

21 (5 You are gxactly correct. Are you familiar with

=2 parageaph threes of that?

23 B. You will have to brlef wme on that one.

24 £, Faragraph three states For sazch inspecticn of

Figes] cOnsTtrigted watelr Wee WoIks, inoluding aiversiaon works:; dams,
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N
Q.
L
on the

at Cthe

iy the lake and the canal correspond with one anocther?
Wob necessarcily.
Hhen would they not corcespond with one another?
My understanding Crom my discusslaons with Me. Chicolne
phione before is that he intends to hawve a two=foot herm

entrancs ketwesn the Melook Laks and his=s ¢amal. I That

was the case and he had a fat clay liner, potentially that

would hold water in the canal.

WA

Isn't it true that that's not part &f the

sgpecifications that he prowvwided to your department?

A

That i=s not part of the water == he doesin't have a

water permit application. He has & water permit applleation

but --=
2, Ian't if trus that's not part of the speciflications?
M5: MINES-BRILEY: I objact. W®We have been engaging in
a lot of leading questicns and asking guestions that are not in
evidence,

MR. HINEEZ: This=s 4is opposing party, I'm allowed ==
CHAIEMAN LARSCN: J1'11 sustain the oljsction.

ME. HINES: Mr, Chalrman --

COUFT REPORTER: Hold on. 0One at a time plaase.

ME. HIHES: Mr. Chalrman; Mr. Geonlund: ls an opposing

parky in thiz actlen. I'm permitted to ask him leading

gquestions=.

CHATRMAN LARSSN: The question, vou are basically
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1 agsumling factz not In evidence the way You posed the guestion.

£ I'm su=skaining the ckhjeckiaon.

|-.J

4 fBY MR, HINES] Mre. Gronlund, it's vour professiomal

4 oplnlon that the wWwater lewels in the canal and the lake will

by

not correspond to o one ancther; is that corrcect?
& Be At times they will,; ab times they may nob.
T 2 [ At the times they correspond to one another and the

B lake level goes down, the water lewvel in the canal will go

W\

Aot

o Puia Mot necessarcily.

11 e I'm aonlv asking akout the times: that wou just =ald

12 thay might corrfespond.

13 B. End I think Ehers'=z —— in my mind, if I'm

14 understanding your guestion tight, there's a balapnce point here
15 Where 1T McocCook Lake lowers toosuch 8 point that that water,

] because of the fat glay limer; will be retained 1in the canal.

17 0. Is:Me. Chicoipe proposing to construct a lLl0-foot
LE wide, 1l=foot tall barrier betwssn the canal and thes laks?
15 1 What height are you =aying Che barrier is?

20 e The depth of hiz canal.

21 PN Wo, that™s2 npot my understanding.

=2 (e I the water lewvel goes down 1o the capal; will the

3 canal llner be axposed?
il B, I do not belisie =0.

Figes] 2. If the zanal liner 1s expaosed, would 1t be subdsct fo
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1 CONTID.

£ 0. How long hawve vyou bheen with wat=sr right=s?

3 A, 39 and & hali —-—- excuse e, slnce February of 15930,
4 0. Eric, are vou familiar with the different ways water

by

iz administered throughout the United Statesa?
g A. Yeiz.
T 2 [ Are you familiar with Socuth Dakots s water permitting

B syatem and its ewvolution?

W\

e Tas,

o 7R What type of approcach does South Dakota take to the
11 adminlstration of water rights?

12 A By and large we are llke the other westéern states that
13 are a pricr appropriabion =skate. We do have what I consider a
14 riparian companent o that, that riparian céhpénent is

15 generally what this board would kEnow as domestic uses of wWater
] that don't ceguire a permlt:

17 0. Erig, what is & prlor appropriation system?

LE B Basically ¥irst in time, £irst im right; senliority,
15 perach with a senicr right gets their waber right satiafied

20 pefores junler approprlators.

21 (5 Mr. Hines was using the word use. Is. the appropriate

=2 wWord  apprenria tico?

3 B That's what we comwonly use.
24 £, What iz an appropristion in berms of water permitbing?
Figes] Pia That's when I used the response 1t's baslically taklng
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cofftrel and possegsion of chat publle Waber,

0. HWhat are the different types of appropriation permits
in the State of Jouth Dakotai

B There iz what this board iz accustomed to, what I will
gall the standard water permit. Other people might call it the
conditional water permit, that's what commonly comes befors
this board, somecone who wanis to irrigste, a municipality; a
gommercial user that requires a permit, that's an ongoing
permlt or right to use that water.

There is also g flood control pecmit; although thece
iz that, there 15 a fubtues use permlt which allows certaln
entities in South Dakoka Eo pegarve wWatar for futurs use, for
futurs development, enkitiss= such 23 2 municipalikby, rural
water aystems, things ¢n that order.

There 1z a temporacy use permlt; and that's baslcally
the ability for somegne to come: lo for @ water scurce that
would otherwise be fully appropriated and use water in the
interim, if there were futiure vse permits in there that kadn't
been developed, allow those people Lo use that in the interim
urntil that future use peromit 1s fully developed.

There iz also a temporatcy permmit for the use of public
waters Tor construction; besting, and deilling purposes.

That's baslically - a short-term permlb. Commenly we is=ue those
for road construction or filling of a3 lagoon or other testing

purposes, things on that order,
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s Would a temporary use permlt -- or temporary permlt
for use in consktruction, =t cetera, be the type of permit thak
wolld be neceseary In this case to ill the canal?

B I may be.

7S Eric, what has to be satisfied for a more traditicnal
apptopriation permit?

B This board is acoustomed to kthe four crcitecia, that
Ehere needs to e a reascnable propbability unappropriated water
i avallable, whather 1t can be develsped Without unlawful
impairment of existing domestic use and water rights; whether
it's a peneficial use, and whether it'a in the public use
withinm the Lfunctien and regulatary autharlity of thls boaed.

o How doss water rights and state law define or ubkilizs
the phrase Lnlsgwful impaimment?

B Baslcally 1t's the proven inabkility of 3 sanior cight
Lo obhtain thelr water due to the actions of a Junior right.

0. D ywou recall the ipitial conversations that were had
with Mr. Chicoine regarding his proposed camal projeck?

A Lty

e Mhat was yvour understanding of the paramsetera of that
project?

A That he Iintended to construct a canal.

o, Digd he Lntend to zupplemant the canal with water, at
the initisl discussions vou had?

Pa M.
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Did vou feel, based on what vour understandling was;

construction of the canal alone required a traditional

W, I did net beliewe 1t did.
Please finish.

['m done.

Hhy nokb?

Again, ib's s shoreline alteration, it's oot taking

pogsesalon and cantesl of the wWater.

Q.
B

Q.

Are shoreline alterations underc your purviews:

M

You hawve heard a lat of testimony Coday abeit the

asgsociation's water rights. What do the association's water

right and permit authorize?

B

Elver.

Wwaters of

B

Q.

It autharlizes the diversion of water from the Mlssouri

For what purpose?

I be=liewe the listed use i= recreskion.

Does anvhody have an appropriative permit for the
MoCaok Lake?

i

Dees the assocdatlon retaln a use bo the watesr once ik

1z Pelsaged into MoCook Lake?

A.

=

WMo

Are there ather marmmade canals in the state which are
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The 1ipitlal werslen Lo the petlition which waszs flled requested a
declaratory ruling regarding all public waters for any — I'm
sorey, I'11l read 1t.

The initial petition reguests a declaratory ruling. on
the alteration of a public water body by a private party
requibes a permit for appropriation of wWater, consistent with
Mr. Gronlund®s testimony to the Ag and Natural Eesources
Committes and consistent with state law.

COURT REPOETER: I'm hawiepg Ceouble hearlong vold.

M5. MINES-BAILEY: ‘Would it be betbter if I stood so0
you could ses med So the petition asks for a very broad cullng
which would entall arguably all water ln the state of South
Dakokas and nok just MECook Lake. TIf wyou read Ehe petikbion in
conijunction Wwith the letter attached ta 1f, »ou might ke able
to parrow 1t down to & ruling on just MoCook Lake water, If
vou narrow i1t down ewven fucther with the public netice, then
the gquesticon before the board or the request of relief before
the board is specific that Dakota Bay 18 rcequired for a permit
Eo sappropriate water, and presumakbly thab appropriation of
water would have to be from MocCook Laks, before beginnlng any
construction, before starting any construction or placement of
works: to expand MoCook Lake.

My difficulty 12 I donft Enow whebher to proceed
statewide, McCook Lake in genecal, any shoreline altérastion of

MoCook Lake, or Mr. Chicolme's project in specific. And 1f 1
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could get some clardificatlen somehow, I wollld have a bBetter
ides of what it is I need to present.

MRE. MCVEY: Was the letter by the HMcCosk Lake
Besocdation in some way incorporated by reference into the
original petition?

MR. HINES: This is John Hines, attoeney for the
association. Yes; Mr. MeVey, Iin paragrcaph four, the letter is
abtached 55 an exhiblf incorporatbing my ceference.

M5. MINES-BRILEY: I balleve 1t's referensed for
sgpecific factzs. 1 beliewve the petiticon references it forc the
specliic facts as the reason foge the reguested action. It'a
paga two of the petition.

CHAIEMAN LARSCHN: I thirnk the latbter would sercve as
facts. (Brief pauss I'd 1ike te make a moticon, pursgant ©o
SDCL 1-25-X(3], to enter into executlva sessiaon for the purposs
of consulting with Ilegal counsel regarding the proposed matter
before the board regarding the scope of the petition flled by
the associstion. 'Am T phrasing that cocrectly, Ms. Mines?
That's what you are asking Lhe board?

HM5. MINES-BRILEY: Yes, I'm asking the boggd what
question they are entertaining in this hearing.

CHAIRMAN LARSSN: Do I hawve a sscondd

MR. BICGRK: Second.

CHEIFMAN LARSCH: FRoll call please.

M5. BINEGAR: Biork.
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MR. BIORK: Aye.

HM5. BINEGARRE: Dixon.

M5. DIXSH: Ay,

M5. BINEGRH: Fraastan .

MR. FREEMAN: Aye:

M5. BINEGAR: Holzhausr.

MRE. HOLEBRUER: -Avye.

M3. BINEGAR: Larson.

CHREIBMAN LAHSCN: Ave. We wlll 9o Into executlive
E=ssion.

thheesupon, the hearing was ln cegess at 1:37 pame and
ciubgegquently reconvened at 25Z3 pan., and tha Lollowing
proceedings were had and entered of record:)

CHEIBMEN LARSON: We will ¢all the meeting back Into
sesslon. The board; after —- Mr. Hines;, the board; after
meetling with gounasl 1o executlve session. iz golng to glve you
the opporbunity To argus the same lssus befors we make our
ruling.

ME. HIKNEZ: Thank you, M. Chaicman. At the beginning
of the hegring, I thought thils would ke one of the lssusg We
wolild address laterc, and had 1 known it would affect Ms.
Mines-Balley's case,;, I would hawve maybs just addressed 1t on
the front emd. So my understanding 1s that the questlon i=
about the scope of the reguested relisf that the association is

seakling in dealing with the petition, the attached letter, and
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then the notice that was published.

And s=o bhe rsguestsd relisf will ultimatsly be decidsd
by the draft findings, conclusions that the board will create.
Obvlicusly we submlitted a petition that asked for 3 reduestad
action that submitted facts pertaining to MoCoock Lake and the
Daketa Bay prodject. The ruling that is cequested is not for
every shoreline alteraticon nor is it for every lake. This ig a
gquestion about a proposal for a shoreline alteration to exXpand
MoCook Lake. End g0 the witnessgses that the assoclation called
today testified about Mcfook Lake, they testified about the
Dakota Bay project.

Ma think that the —— zo paragraph three of the
petition, T know Ms. Mines-Bailey read the last paragraph of
the petition. The petition was laid out to mirroer the
statutory requirements for the petlitlan and so requested action
in paragraph three for the board to lssue a declacatory culing
finding that the sxpansien of a public body of water for
private use or gain, sduch as by altering the shorelins of a
lake and conpecting a canal, requires a peimit Lo appropriate
Water, HNow, 1T would hawe been more preclse, glwen the
attached inporporated letter, to say thiszs public body of water
Chan & pubiic body of waker.

The notice that wag pubklished describdng the contents
of the petition dossntt have any effect of modifying that, but

it did =seek to claklfy that, well, flrst, we weren't going to

Carla A. Bachand, BRMR, CRR
pobachandiplie . mideo.net /605,222, 4235

App P. 086




1o

11

12

13

14

15

EE

print word for wopd the entire petliticn In the published
notice. So the statuvbkory reguirsment for publishing that
notice descelbing the contents we think was accurate and
caotslstent. My clienb's name is the MoCook Lake Becreatlon
Area Assoclation: MeCock Lake is their sole concern.

S the guestion that's intended to ke put kefore the
board today 1= whether a shoreline alteration for the expansion
of MoCook Lake under existing South Dakoba law, requires a wabter
rights permlit.

(Brief pause)

CHATEMAN LARSOHN: Ms. Mines—=EBalley, I have a questlion
for ywou. In your prehearing breief on page nlne; the polnt I
belisve you - are teyving to make here is that the association
should pe limited to the relief requested in the public notice.,
Car Yol nareow that down for ma? The notlce is extensive. 0O
wasd your understanding similar to what Mr. Hinss Jjust said;
that it would only ke specific to Dakota Bay'as appropriation of
Wwaters

M5. MINES=-BAILEY: Well, first T'1l sav my
understanding of what Mr. Hines has just gald is that 1t would
still be any shoreline alteration for the expansion of McCook
Lake. So ows would be limlited to MoCeook Lake, bub 1t would be
any shoreline alteration for eXpanslon to MoCook Lalke.

I think that pressent=s scme procedural — potentisl

procedoral issues. I think that they can proceed with redard
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1 Lo wWhat waa specifically publlic notleed regarding Dakota Bay,
£ epecifiopally Dakota Bay's project specifically as to MoCook

Lake.
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4 CHEIRMAN LARSCN: It's vour motlon., You basloally

by

made an ocral motion to determine what the scopes of this
& petition was.
T M5. MINES=BEAILEY: 111 make ocone now. 1 will mowve to

B narrcw the zcope of this ruling to Dakota Bay's project an

W\

MoCoak Laka,

o CHAIRMAN LARSON: Are you in agrceement that's what

11 youre reguest 1s; Mr: Hines?

132 MR. HINES: We would not reslst that motlen.

13 MR. MCVEY: If T may, when you construct that motisn,
14 are wol suggesting that it's limited 14 the Dakota Bay project
15 a5 1t's described within the public notice? Becausse there 1s

] speclific lamguage in the public notleoe; is that contemplated in

17 yvoue construction of your motlon?
1E M5. MINES=-BATLEY: Yes.
13 MR. MCVEY: In obther wobds, the motion would be to

20 proceed on the declaratory rullng regquest as conslstent wilth
21 the notice of hearing for petbtition.

=2 M5. MIHES-BAILEY: And az modlifled —- 1 apologlze ——
3 and az modliflsd by Mr. Hipes's Juns 30 hearing, 1o which he
24 orovided that the last sentence of the public notice, which

Figes] gays: ofF the lest phrase, and would also wunlawiully impair Lhe
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MoClook Lake FReoraatbilon Associatlon's watsr ridghts, that that
would not be part of this hearing.

ME. MCVEY: That sentence would he struack?

CHEIRMAN LARSON: Strike that last sentence, Lrom
because on?

MR. MCVEY: From because on?

M5. MINES=BEAILEY: From ard would.

ME. FREEEMAMN: Ewven though we are limiting alterabtion
of 4 shorellne ©o just this predect, how does that affect ather
projects all over the state? I want to put in rip-rap to
secure this shoreline of my cabin on Lake Byron. 1 know I've
got o gor to Gane, Fish amd Parks. S I how goltg te have ta
go ko the water board and gek a2 permit?

M5. MIHES-BAILEY: My apologles, I didn't mean Lo
speak over Yalle That has been the main concarn for the Chief
Engineer and one of the reasons why we were hoplng for some
Specificity a5 to the actual regquest,. because the potentlal
impacts, if thiz were applicable to any shoreline alterastion oc
Eo any public water, arce Just gnimaginable.

ME. FREEMAEN: How can we =zav that 1t'szs anly speclfic
to this praject and exclude every obther lake and the project
Ehat was just cotnpleted in Fort Plerrs? Can we do that? 1
mean, 1 understand we can de 1t, but is that a good, sound way
to make policy for the state and the water board?

MR. BJCEK: Do we want to set that kird of precedent?
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M5. MIHEE-BRILEY: It would be the preference of the
Chief Engineer that you would nok.

ME. MCVEY: Tho=s questicns are in the purview of the
Board to declde and within the scope of this pending
application; and 3o the guestion as it appeara to be
consteucted is when you look at the face <of the petiitlon inand
of itselE, it appeats to implicate all of the waters of the
state, et cetera, and I believe the pending moLbion is that that
réegquasted applicatiasn wauld be narrowad o gpeclfically MoCook
Lake; with taking out the =entence regarding the unlawiul
impalement of the MelCook Lake water rilghts So that would
necassarlly exclude the other areas of the state, but 1t
dogan't address the issue of whether thabt's a scund method of
proceeding with policy in general. But that's the question for
the baard that vou guys are galng to have toe answer, HWould
that be g falr and agcurate assessment?

M5. MINES-BAILEY: I kelleve those are within the
board"s purview.

ME. HIMEZ: Yes, this is John Hines, and I agree the
sentends ragarpding the Impalrment of the rlghts, that's pot
part of the ruling that we are =zeeking in this declaratory
acticon. And so as stated, 1t's notbt for every shereline
alteration, it's for expansion, which Lz a zpeclifle type of the
shoreline alteration limitsed to MeCook Lake, limited to this

proposal.
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M5. MIHNES-BRILEY: If I mav, the whele purpose was
Just to figurs cut how broad of a scops T nesded to address.

We will cbvicusly be making argument regarding whether &F not
the board 12 —— 1t doesn't change the positlan of the Thisef
Engineer, €ven 1f it were narrowed to Che public pnotices

tBelef pause)

CHATEMAN LARSON: So Mr. Hines, you have no resistance
Eo Ms. Mines=Bailey"=s motion to narrew the relisf requested; 13
that oorrect?

ME. HINES: Corrsct.

CHATEMAN LARSOHW: Mr. Fankhausesr; what iz wour
clisnt®s position an thia lsoue?

MR. FRAMNEHAUSER: Thank vou, Mr. Chairman. Tf would
geery that to 1imit the scopes of this application for
dedlaratary relief or declaratory action would create pracedant
in the state, no mabter what prolect came before the boarcd next
time. Effectively what I'm saving is if the board determined
that that was neceszary for MoCook Laks; that it was necessacy
Eo ghtain a water appropriation permit for Molook lake under
Chese glrocumstances, then Lo the event anothar project cobes
before the board, it has already then zet precedent if that
lake iz, let's say it's - man made . or let's say it's gob water
pumped Lote it from ancther source, all of thosze things are
eimilar to McCook Lake, and s0 to differentiats Molook Lake

out, I den't see how that changea the fact that it will s=t &
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precedent acrags the state, 1 that makes sense.

CHAIEMAN LARSCN: I think you may be mi=undecstanding
what Ms. Mines-Ballew was asking, if I may. I belilsve, correct
me 1f I'm wiang, what she's wanting the boabtd Lo do now 12 o
narrow the scope of this petition for declaratory ruling, that
the board issus a declarateory ruling findinog whether or not the
expansion oF McCook Ieke reguires, by altering the shoreline,
requires a permit to appropriate wakter. 1 think that's what
she'lz azking, versus the petition, which savs for the board to
izsue a declaratory ruling finding that the sxpansion of a
puklic water; wlthout reference to any party.

MR. EANKHALSER: Thank ywou, Me. Chaleman. 5o I still
think that, bszed on what the board does today, even 1if it
1imits the scope to just MoCook Lake, 1it's still s=tting a
precedant for othetr similarly situated lakes, I think changlog
Lhe pname of the lake or saying that because this project is
somehow unigue dos=zsn't change the overall circumstances of
facts that bring us hers today.

M3. MINES=BAILEY: Mr. Chair, perhaps it would Be more
efficient 1i£ I just withdrew oy reguest, pUut on wy Wittiess and
argued that it pecessarily has to be limited to the zcope of
Ehe public pebltion and then apgue -- L'm screy; tao the scope
of the pubklle notlce and Chen make the argurents I intend to
maks about why this board shouldn't denyv, just in the interests

of efficiency.
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1 CHAIRMAEN LARSSN: 1 would have no objectlion to that.
£ M5. MINES-BRILEY: 1 =c withdraw. I apologiza, I

wolld call Eric Gronlund.

|-.J

4 ME. MCVEY: You 4didn'tC make a motlion, correct?

by

MR. HINES: 1 did not make a motion: correct.
& Theeeupon,

T ERIC GRONTLUND,

ai
an

B galled a3 a wibtnesa, having been previously duly Sworn
9 herelipnarter certifisd, testifled as followa:
L0 DIRECT EXAMIMATICH

11 BY M5. MINES-BALILEY:

12 Q. TYou werke placed under oath earllser.

L3 B. Yas,

14 2, ol understand vwou are gtill under oath?

15 B Tes,

] 7 Just thouwght I better glarcify that Ior the cecord.
17 Erig; for the record, what are vour Jdutiss as Chief Engimesr?
LE B I have a number of duties, from administratinog the

15 staff of the Water Rights Program, adminisztering the water

20 permltting process, dam safety in the state, a couple that I'm
21 missifg. But really statutorily one of my primary

=2 responsibllitdes is to be an advisor to the Hater Management
23 Board.

24 £, End in Ehe course of your duties a= Chisf Engineer;

Figes] are you chatged with Implementing the permitting syatem for the
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1 Etate of South Dakeota wilth regard Lo water approprlations?

i L, Yes,

|-.J

4 Are you and ywour program charged with the duty to

4 protect the waters of the state in that they will pot be

b | wasted?
& A. Yes.
T 2 [ Eric, letb's talk-about ths project specifi=ally and

B Ehen we will £alk more globally. HMr. Chicoine is proposing a

9 canal. Do vol canslder that canal te be an exterizlon of the

o lake or a:separate structure?

11 A IfT and when constructed, I belleve 1t would be part of
12 MeCook Lake.

13 o Is there anything about that canal, once construckted

14 and initially filled, that would require an ongolng

15 approprlaticon of wWwatber?

] A Woh fram a water rights aspect, bhut therse 1a the
17 shorelinpe alteration permit that is out of my purview.
LE Q. Underatosd. I= the construction of the canal as

15 proposed going to incresas Lhe amount of zeepage of MoCook

20 Lake?
21 PN I do not belisve sa.
=2 (e Does the copstructlion of the canal change the amount

23 of water in McCook Lake?
24 B, Wo, the volumse would remain Ehe same.

Figes] 2. Eric, what regulatary authorities exisat Lo oversee
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e John Hines for the azscociation. Hells agaln, Mr.
Gronlund. Yery quickly. You testifisd that ik is vour opinicn
that if the canal is constructed and conhected to MocCook Lake,
that it will ke part of McCook Lake?

AL [ think & shoreline alteration that would basically in
essetice becoine part of the lake.

2 [ And then T just wanted to clarcify, you were asked by
Ms. Mines=Bailey if you thought that the constructicn of the
canal wWoluld shangea Che amount of water In the lake, and you
answered po. PBut isn't it true Ehat if the canal becomes part
of the lake, howewver muach water the canal helds 15 an lncrease
in tha amcunt of water of the lake, aasumling It can be-filled
Eo that levwel?

B I can see how you can make tThat argiment.

0. End then you testifled that McCook Lakes Taces certaln
challenges about maintalning water, the sesepage slituation not
getting bketter. Are thoss concerns present for every lake in
the stakte of South Dakota or just some lakes in the =state of
South Dakota?

A T sone extent, seepage probably occurs Lo any water
body in the state. Certainly not to the severity that McCook
Lake faces.

MR. HINES: Thank yaou.
CHEIRMAN LARSCN: Mr. Fankhauser.

CROS5-EXAMINATTON
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WECHESDRY, BAUGIST 2, Z20ZE3
CHAIRMAN LARSON: We will consider bhe motion and any
responses to The motion to disqualify Water Management Board's
legsl counsel and seek outelide counsel, This motlon was filed
by John M. Hines, who 1z legal counsel for MocCook Lake
Feceeation Area Rssociation. Mr. Hines, it's yvour motien.

MRE. HINES: Thank you, Mr. Chaicman, and I wan't
belabor anything that has been stated in the written motion.
Just to surmaplize the assoclatlion's positlon on this, siboe the
Attorney General's Office has filed an opposition in Ehis
matter; several ls=gal, technlcal; and procedural challenges
have been epaised challengling the agsociation's petition. And
the association finds itself in the difficult, if not
irmpossible, positicon of defending attacks from the Attornsy
meneral on the sufficiency of aur legal actlon and then having
the Atiorney General’s Vffice advise the board about whose
legal position 18 correct. 5o we beliewe that that iz a
conflict of intereat that should have bz2en addressed;, and =o we
would ask the bBoard fthat they seek outside counsel other than
Che Attorney General’'s ©OCLflce, Thank you.

CHAIRMAN LARSON: M=, Minbesz-Bailey, do you hawve a
response’d

M5. MINES-BRILEY: WwWell, azsuning that Mr. Hines is
backing down from the guestions or the implications of

unethical conduct on behalf of Mr. McocVevy o myseli, 1 would
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simply zay that the statutes 46 — my apologies, I have the
wrong notebook. Firsk, the rules that he cites in his motion
are the Rilles of Professional Corduct, and he refers to the
soope of the Rules of Professliconal Conduct. IC specifleoally
provides that they are designed to he guidance, they are not
designed ta be ussd as & weapon; and they are not to be used
necessarily to disgualify counsel in 3 matter.

second, I would say there is no conflict. Mro. McWey
repreagents the bsapd, I fepresent the Water Righte Program, and
it's done by design of the legislabture. 5o gur ocifice; this is
ot the only lnstance where the offlce represents both the
bBoarcd and the program. Amd Do any extent that thers might ba a3
conflict, T would argue that it is waived by the legislature in
the enactment of 46-2-4 and 46-2-4.1.

Additionally, I'1l palint ouft that Rule 1.7 allows 3
lawyer to represent: 1I there is @ concurrent conflict; 1T Ehe
lawyer believes he iz able to do so, it 1z not probibited by
law, no szzertions by one client in comflict or again=st another
client, and there is infermed consent. And here I would arogue,
evah under 1.7, Me. Hines atid the szssociaticn are ot the
client. Jo I gquestion whether or not he has standing. And
Ewe; as long as Me. HoVey believes he ¢can pepresent the board
falerly and appropeiately and as long as I believe I oan
represent the board, we hawve satisfied the requirements of Ruls

Ao 1
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Edditdiopally, I weould say that the Scuth Dakota
Supreme Court hassa looked ak this maktter in Romey ws. Landers,
352 N.W. 24 415, and Teund as long as there is suificlent ——
and 1t was dealing with the Water Manadement Board thet as
well, B3 long a3 there iz gufficient separation bBEetween the
Boacd and the progebam, it's perfectly acceptable for this kind
of proceeding to take place. Thank you.

CHAIPMAN LTARSON: Thank you. Any guestions by the
board merbars of sither counszel? Can I have a motlon Lo grant
or deny the motion bto diagualify Watero Management Hoard's legal
counsel?

MR. FREEMAN: Mr. Chalrman, this 1z Bodney Freeman. I
wailld mowve that we deny the motion to di=sqgualify for the
reasons as stated in the record.

CHAIRMAN LAR=CMN: Thank wou, Mb. Freesman. Do I have a
second o deny the motlon to disgualify the Water Management
Board's counsel?

MR. BJORK: Second.

CHAIEMAN LARSCN: Can we ftake a foll gall please,

M5. BINEGRR: Biork.

MR. BJORK: HAye.

MS5. BINEGAR: Dilxon,

M5. DIXGH: Aye.

M5. BINEGAR: Freeman.

MR. FREEMAN: Aye,
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M5. BINEGAR: Holzbauer.

MRE. HOLZERUER: Aye.

M5. BIMEGAR: Larsan.

CHEIEMAN LARSON: Ave. The motlon to disgualify Water
Management Board's legal counsel is hereby denied. We will
meve on e the next item on the agenda, which is to consider
the motion and any responses to the motion to strike Dakota
Bay's resistange, Jjoinder, exhibits, and appearances regarding
the MoCook lLake Racrteatlon Area Bssociatlien's pertition far
declacatory ruling regarding appropriative pecmits and
shorelline alteration that was £iled by Mr: Hines on oebhalf of
tha MoCook Lake Heckeatlon Area Rsgociation. M™Mr. HBines, your
mot 1o,

MR. HIHES: Thank vou, M. Chailtman. This is John
Hinez again. 8o I belleve the board vesterday recelved the
response from Ms. Hegge on behalf o Dakota Bav, and so I would
Just, in gddition to what was submitted, offer a short response
b Ehat, which is that the rules and the South Dakotas law do
not state that a party who receives the declarabory ruling
petition, 3=z 1t%s requlred to be servad on a person Wwho has g
pecuniarcy interest; is entitled to receive that petition, the
rule and the law do nob say that that party iz automatically a
parkty to the declaratory rulliog.

Thesse declaratory rulings do not =tart a5 contested

cazses until someone files in oppositidsn: The standard is
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dlfferent for somechne whe has to recelve the petltion versus
scmeone wha i= permitked to become an opposing pacty. For a
party entitled to recelve a -- a person entitled to receive &
copy o the petitlon by service, Chey have to have a pecunliarcy
interest that would be immediastely and directly affected,
whereeas the standapd for a party to bscome an opponent to a
declaratory ruling is that they have to suffer a unigue injury.

o thatts why Che board requires & party who wanta to
ftile in opposlition o atate faf Che fecord what unlgque 1bury
they will be suffering. 3o whiles the association is seeking. a
ruling bEoday Chat would likely affect Dakota Bay's pecunlarcy
intereast, wa do not baliewe 1t flses to the lavel of an 1njury.
For that matter, we guestion why the Chief Engineer i=s & party
to this matter.

We o are askinog for an Interpretation of exdsting law,
1f the board rules as we ask today; the Water Elghts Program
and the Chief Bngineer will simply fcllow the law and de its
qob. So that's why we do nok believe that Dakota Bay is a
proper packy Lo this action. They Ifiled fthe resiatance too
late., It's not ln Che correct form. So wilth that, we would
ask that they not be permmitted to participate in this bhearing.
Obvricusly there 13 a second hearing today that relates to some
of Chese matters, but for the declaratory rculing, Dakota Bay 1ls

not a party to this ackion. Thank you.

CHATRMAN LARSSN: Your cesponse.

Carla A. Bachand, BRMR, CRR
pobachandiplie . mideo.net /605,222, 4235
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ME. FANKHAUSER: Thank you. Dean Fankhauser on behalf
of Dakota Bay and Michael Chicoine. We do resisk the motion to
strike. It's wacy clear that Mr. Chicoine and Dakata Bay ars
ariginal parties to this action. South Dakota Codified Law
reguires ocnly a petition for intervention under provisions
clted by Me. Hines in his motien Lo strike in the event that
scmebody iz not an original parcty to the cass.

Michael Chicoine was named in the pefbition or rathec
Che attashment ©o the petition, which effectively parrowWs the
petition to make it more specific. Because he's specifically
mamed, he had Lo be personally served: He was personally
cerved with the petition, and Dakobs Bay, LLC, Was persohally
served with the petiticon sesparately. The Chief Engineer was
not personally serwved, and no other party, ta my understanding,
Was personally sercwved this petlition Indicating that they are an
originsl parcty to the petlition.

Effectively the assoclation's request would
practically make it so that the plaintiff in any lawsuit would
be able to argue, or any <laim againat & water rights Boarnd, in
Iront of the Water Rlghts Mansgement Board would have the
ability to say, ['m suing you, but you are not.a parcty to the
case yeb, and Ehat Just logically doesn®t may any sense. S0
for that ceason, wWe reslst the motlen bo strolkes

End it i= accurate that we did file wyvesterday that

rezponss ta the dssociation’s notion to strike dated July 25,

Carla A. Bachand, BRMR, CRR
pobachandiplie . mideo.net /605,222, 4235
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2023, I da have that 1n paper copy 1n the event 1t did niot
make it to all of you yet. Thank you.

CHATEMAN LARSCN: M=, Mlinss-Eailles:.

M5. MINES-BRILEY: Ann Mings-Balley on kbehalf of the
Chief Engineer and the Water Rights Program. First, I strongly
disagres with He. Hines's positilon that 1t does noet commends as
g contested case. Specificalldy in Rule Td:102:0L:4E, the
petitioner is required to =serve upon all Knoown persons whose
pecurilary interest Will be directly affected by a declaratacy
ruling. That provision goes on to provide, In addition, the
patitioner shall publisk a notice of hearing describing the
montents of Che petidtion pursvant & SDCL 96=2A-4 and SDCL
1-26-17. BDCL 1-26-17 provides —— it'=s entitled CTormtenkszs of
matice In contested casss, Moreover, the ipdividoal upcn whom
service 1s recelved ls referred o in the ruls as a party, and
the Chief Engineer i=s required to glve notlee to the pacties of
the hearing that 1z going Co commence.

Moreower, 1 would Join what Mro. Fankhauser ha=s said;
Ehough I hawve scdme uncertainty 33 Lo whabt the relisf being
requested taday actually is In the petition for declaratory
ruling. It seems to have been narrowed down to a specific
guestlion of whether Me. Chicolne, Dakobta Bay peeds to have an
approprlation permit from Che waters of McCeook Lake., To me
that necessarily involves Mr. Chicoins and Dakobts Bay, and it

wodld - be errenecus to have a bearing regarding thelir rights and

Carla A. Bachand, BRMR, CRR
pobachandiplie . mideo.net /605,222, 4235
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1 ocbllgations without them to be allowed to be a parcrty. Thank

£ VOl .

|-.J

CHATEMAN LARSCHW: Thank vou. Any questions by the

4 Bosrd members? Hearing nong, do I have a motion to slither

by

grankt oI deny the motion Lo strike Dakota Bay's resistance?

& MR. FREEMAM: Hr. Chairmat, Feeemarn. I would moses fo
T deny the motion to strike.
B CHAIBMAN LTARSON: Do I hawve a second to Mr. Freeman's

e}

motloh to deny thae motlon ©o strike?

L0 M5. DIXECH: Dixmon. Second.

11 CHATEMAN LARSOHW: Can wa have a roll call please?
12 M5. HINEGER: Blork.

13 MR. BICRK: Aye.

14 M5. BINEGAR: Dixon.

15 MSs DIXCH: Aye,

1a M3. BINEGAR: Freeman.

17 MR. FEEEMAM: Aye.

LE MS. BIMEGAR: Holzhauer.

19 MR. HOLEBAUER: Ayve.

z0 M5. BINEGRR: Larsan.

F1 CHAIRMAN LARSCON: Aye. The motion to . strike Dakota

=2 Bay's resistance iz herehy dended. We will move on to the next
3 item on the agenda;, whlch Ls to consider the MoCook Lake
F o

24 Fecreation Area Association's petition for declaratory culing

Figes] filed by Mr. John Hines on Behlialf of the Mclook Lake Recreation

Carla A. Bachand, BRMR, CRR
pobachandiplie . mideo.net /605,222, 4235
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RE: Memorandwmn Decision

It the Matter of MeConk Take Recreation Area Asanciation’s Petition for
Declaratory Ruling Reparding Appropristive Permits and Shoreline

Alterations 63CIVZ3-171
In the Muiter of Water Permil Application No. 8744-3, Dakoeta Bay, LLC
63CIV23-172

Dear Counsel:

63CTV23-171 and 63CTV23-172 are administrative appeals to the circuit court by
McCook Lake Hecreation Area Association (“Association™) from deciskns of the South Dakota
Department of Apricalture and Naturl Resources Waler and Manggement Board (*Board™),

Bevause the Board correctly determined no water right permil s required [or Lhe Dakota
Bav canal construction, allowed the intervantion of Dakota Bay and the Chief Engineer and did
not require disquatification of legal counscl, the determination by the Board in 63C1Y23-171is
affirmed. Because the Board correctly determined Dakota Bay™s water use will be beneficial
and in the public interest and quashed subpocnas not served, the determmation by the Board in
63CIVZ3-172 is affirmed.

Procednral Hivtory

GICTV23-171 is an admimsteative appeal by the Association of the Boand's declastory
ruling that Michael Chicoine and Dakota Bay, LLC {jeintly “Daketa Bay™ were not reguired to
make application 1o the Boad for 2 permit to appropriate water before starting congtruction to
expand McCook Lake for Dakota Bay's use as well as its Orders allowing the intervention of the
Chicf Enginzer of the South Dakote Depatment of Agrculure and Natural Resourocs, Warer

Filed on:7/2/2024  Unicn County, South Dakota §3CIV23-000171
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Rights Program ("Chief Engineer”) and denying the Association’s motion to disqualify the
Board"s legal comnsel. 63CTVI3-172 (s an administrative appeal by Association of the Board™s
approval of Dakota Bay's Water Permit Mo, 8744-3 and itz Order quashing the Association’s
subpocna duces teeum to the South Dekota Department of Game, Fish and Parks (“GFP™) and
the Chief Engineer or Board,

Crakota Bay applied to GFP for 2 permit to alter lakeshore ot bottom Lands to construct a
catrgil on MeCook Lake foe private development or zale of 1ots to adjoining property owners.
[raketa Bay had not epplicd for a water rights permit from the Board for the profect although it
had applied for a water permit (o use water from an exishing irigstion well for the purpose of
pumping watar into the proposed canal, The Aszsociation commenced an action for declaratory
tuling from the Board as to whether a permit is required, o petition opposing a permit for use of
the exisiing irrigation water and issued subpoenas o GFP and the Seuth Dakota Department of
Agriculture and Natural Resources Water Rights Program (" DANR™) which were subsequently
quashed by the Board, The Chaef Eagineer filed v potition oppo=sng the Association's
declaratory rling petition and was geanted a continuance of the bearing.  The Asseciation filed a
mation to disqualify the sttorey general’s office from serving as the Board's legal counsel
which was denied 2t the hearing on the petition’s merits. After hearing, the Doard declared a
waler permil was not necessary concluding the consirecton of the canal is not an appropriation
of water and granted o water rights penmit for wse of the imigation well water in the separate
application. The Board also overruled the Association’s chjection to parlicipation by Dakota
Bay znd the Chief Engineer in the declaratory judgment proceeding and itz motion o disqualify
legal counsel for conflict of interest. The Board had quashed the subpoenas which are also o
subject of appeal at a prior proceeding.

The Associntion filed its appeal of the Board"s declaratory ruling an Nevember 130,
2023,

The Associztion filed its appeal of the water rights permit issued on Movemhber | 30,
023,

Hearing was held kefors this eourt on April 9%, 2024

Standani of Review

The circuit court’s standard of review in these matters is set forth by the South Dakota
Supreme Court referencing its own as follows:

“We review the Department's decision in the same manner as the circuit court,™
Hughes v Dakota M and Grain, e, 2021 510 31, % 12, 935 MW .24 903, 907
soe SDCL 1-26-37; SDCL 1-26-36, We review the Depariment's findinps of fact
for clear error and overturn them only if “afler reviewing the evidence we are left
with a definlte and fivm conviction that & mistake hag been made.” Hugher, 2021
5., 31,12, 959 N.W 2d at 907 {queting Schneider v. 5.0, Dep't of Transp.,
2000 8.0 70, % 10, 628 N.W22d 725, T28). But *[w]c review the Department’s
lactual determmnations based on documentary evidence, such as deposilions mmd
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madical records, de nowvo.” Id.; ree Perervon v Evangelionl Lurhevan Good
Samaritar Socy, 2012 510, 52,99 1519, 816 N.W.2d 43, 849 (cxplaining that
proposed amendmends (o STDCL 1-26-36 failed, leaving this standisd of neview
ittact with respect to ageney findings of fact derived from documentary
evidence ). “The Department's conclusions of law are fully reviewable,” Hughes,
2021 S.D, 31,912, 959 N.W.2d at 907,

Newy dAm. Mbtg. v. Scheon, 2022 510,79, 18, 984 N.W.2d 127, 135,

...feviewing cours are required to “give great weight to the fmdings made and
inferences drawn by the agency on questions of facr." “Hewever, questions of law
are reviewed de novo,™ Marwel, 2012 5.0, 47, § 8, 813 N.W.2d at 670 (ol
Follmer v. Wal-Mart Stove, fnc., 2007 5.0, 25,912, T24 N.W.2d 377, 382),
“Mined questions of law and Tael reguire Durther analysis.” I, (geoting Dariing v.
W. Rivar Maronry, fnc., 2010 8D, 4,9 10, 777 N.W.2d 363, 366), “If... the
question requings us to consider legal concepts in the mix of tact and law and to
exercice judgment about the valoes thet animate legal principles, then ... the
question should be classified as one of low ind reviewed de nove,” fd.

Easton v, Fomson Sch, Digs, J0=1, 2003 5.0 30, 97, 829 N.W.2d 468, 471,

In the Matter of MeCook Lake Recreation Area Association's Petition for Declaratory
Ruling Regarding Appropriative Permits and Shoreline Alterations 63CTV23-171

l. Permit Necessity

The Board determined the canal as proposed is not an ongoing appropriation of wales
and, accordingly, no water permit is necessary.

Although the Assaciation asserts the Roard’s determination that there was no
appropriation of water iz an anewer 1o a question not asked, such iz a necessary resolution Sor
deciding whether a pemmit from the Board was required for Dakotd Bay's projoct. The
Associathon’s aempd (e Jistinguish “acquiring the right to wse water or 1o construci waterworks”
{emphasis added) from an analvais of whether an appropriation of water will cceur is
nonpersuasive and not supported by precedent. Similacly unconvincing is the Associahion’s
citation of Parks v. Cooper, 2004 8D 27, 932, 676 NW2d 823, 834 (5D 2004) for the premise
that the history of South Dakota water law 12 not relevant to the Court’s analysis in this matter,
Ta the contrary, the very premise of the Conrt’s holding in Parks v Craoprer is that history and
precedent have established th= public rust docirine that exists spart from statute controlling as
1o its decision in that matter. fd. at 142, 837,

The Chje[Engme-er‘s analysis is persuasive g o whether an appmpnaﬁm such a5 1o

require a permit is implicated in this case. An ongoing appropriation permit is unnecessary
because Dakota Bay would not have exvlusive contiol of the water oo the canal once it s joined

to MoCook Lake. The facts are undisputed and comectly found by the Board, The Board
comrectly concluded the canal is not an ongoing appropriation of water.
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2. Proper Partics to the Action.

A, Chief Engineer

While the ohjection was nof raised until submission of ilg DMjections and Alermndive
Findings of Fact and Conclusions of Law, the Association grgnes the Board improperly allowed
the participation of Dakota Ray and the Chief Engineer. Although SDCL 1-26-17.1 provides for
intervention in a contested case by & person with a pecunfary interess, intervention is nol
confined to those with a pecuniary intercst for purposcs of & declaratory judgment action’,

Declaratory judgment proceedings are generally considered equitable in their
mathure as to bring them within the rule of equity which permits a jomder of
defendants where there 18 & community of interest in questions of Jaw and fact ard
which makes inapplicable the comman-law rule that there ¢an be a jomder of
defendants only where they are under & jomnt obligation or liability. In addition, a
sate provision which was based on the federal mele degling with permissive
joinder of partica in civil proceedings hes been construcd a5 giving broad
autherity for permistive joinder of defendants and as having been intended to
exctend to all civil actions the principies of permissive joinder which had been
followsd m equity, which authority is to be liberally construed in & decl aratory
Judgment sujl

22A Am. Jur. 2d Declaralory Judgments § 211 {West 2024) (internal citabions conatted ).

Although Association cites SDCL 46-2A-4 in support of ity poaition that parties
who file a petition in opposition to & declaratory ruling sction may only participate if it
suffers a unique injury which concerns a mater within the regulatory authority of the
agency, that statute only applies to an application pursuont 1o SDCL 46-2A-1, not
declaratory judgment acticn. [n the event a declaratory udgment action is constroed to
be an application pursuznt to SDCL 46-2A-1, 46-2A-2 provides that the chief enginzer
shall make a recommendation on the application. The chiel enginect’s inpuf 15 allowed
and even required under (hese siatules and its participation cannot be eonsidered
prajudicial under amy construction.

B. Dakota Bay

The Association objects to the Board’s receipt and cotsideration of Dakota Bay's
unrimely Petition in Oppesition w the Associgtion®s Pertition for Decleratory Ruling. The
Association made a mofion to sinke Dakota Bay's opposifion and preclude their
sarficipation at heering. The Board denied the Association’s motions finding that
hecaose Dakota Bev is a necessary, original proper to the action, it was not required to
additinnally file a petition to participate in the proceedings

L8001 46-2-5 pravides the Boand may pramulgate rusas o establish practes procedures o issuing
faclaratory rulings
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The Association concedes the facts are not in dispute. Brief of Appellant, pg. 3.
The parficipation of Dakota Bay and the Chief Engineer did not significantly delay the
proceedings. There is no evidence that the Association was prejudiced by either Dakota
Bay's or the Chief Enginees’s participation.

The Board correctly concluded thal Datota Bay wag a necessary, original party that was
et required to file ¢ petition to participate, The Boerd further correctly concluded that the Chief
Engineer was a party to the action and also filed A timely petition to paricipate.

3. Hepresentation by the Attormey General's Office

The Association asseris that the representation by separate attormeys ander te employ of
the Attomey General's (Mfice of both the Board and the Chief Engincer is a conflict of interest
resulung moviclation of the Associabion’s right to dus process,

While the Association concodes that an sdministrative agency can both prosscute and
adjudpe a dispute by virue of the South Dakowa Suprerme Court’s hodding in Bomey v Londers,
F92 WW2d 415, 420 (3D 1986), it objects to the Attorncy General’s representation of both the
prosecutor and adjudicstor. SDCL 46-2-4 and 46-2-4.1 provide the Attorney General has an
obligation to represent both the Board and the Chiefl Engineer.

T thee exclemil that the attomney general 15 nol a pary 10 an wction or personally
inrerested in a private capacity, the attorney peneral msy reprasent opposing state
agencies in a dispute. Thus, unltke conflict of interest mules governing the condnct
of lavwvers representing private cliends, the afformey general is nol pecessatily
prohibited from representing govemmental clients whose imterests may be adverse
o each other,

T Am. Jur. 2d Antarmey Genaral § 19 (West 2024 ) intermnal citations omitied).

As argued by the Chief Engineer, ... it has also been stated that, due to the attorney
greneral’s statntorily mandated role in the stale legal aystem, the rules of professional sonduet
cannot be mechanically applisd 1o the attorney general's office.™ 7 Am. Tur, 2d Arrormey General
£ 17 (West 2024) ciring Chun v, Board of Trustees of Employees ' Retlrement Syatem of Siate of
Howaii, 87 Haw. 152, 952 P.2d 1215, 124 Fd. Law Rep. 1074 (1998); . State ax rel Cont'r of
Transp. v. Medicine Bird Black Bear White Eagle, 53 8W.3d 734 (Tenn. Cr. App. 2001} and
Attormey Ceneral v. Michigan Public Service Com'n, 243 Mich. App. 487, 625 N, W.2d 16
(2000).

The Board correctly concluded the Attorney General’s Office may properly represent
foth the Chief Engineer and the Board in this proceeding,

Im the Matter of Water Permit Application No. 8744-3, Dakota Bay, LLC 63CTV23.172

The Association appeals [rom a decision of the Board granting a water permit submitied
by Dakota Bay argeing there is not substantiel cvidence to support the Boand' s determination
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pursugnl o SDCL 96-2A-9 a8 the Board failad w review godl reporis, construetion plans, and/or
detailed specifications with respect to the proposed constrzction.

1. SDCT, 46-2A-9 criteria

Diakota Bay subtrited Water Permit 8744-3 for a proposed cenal project. The propozed
project requested one time use of well ground water of 20061 acre-feet o Gl the canal with a
continming yearly appropriation of 7.99 acre-fest of ground water  The Chief Engineer
recommended apgroval of the permit. A contested hearing was held. The Board approved the
permit subject to the Chicf Engineer’s recommended qualificetions and entered Findings of Fact,
Concluszons of Law and Decision,

SIMCL 46-2A-4 provides as follows:

A permit to appropriate wiater may only be issoed if there is ressongble
probahility that umapproprated water is available for the applicant's proposed wss,
the proposed diversion can be developed withous valawful impairment of existing
domestic water uscs and water rights, the proposed wsc is 2 beneficial use, and the
permit is i the public interest as it pertains to matters of public ivterest within the
repulatory authority of the Water Management Board as definad by §§ 46-2-9 and
46-2-11.

The Aszociation appedls the Board's findings of fact which are reviewsd under the
clearly eromenus standard. News Am. Mitg. supra. Its dectsion wall be upheld wnless this count
is laft with a definite and firm conviction that a mastake haz been committed,

A, Reasonable probability unappropriated water is available for nse.

The Boerd recerved the testimony of Maka:ils Steen, o natural resources engineer with
Water Rights, who performed a techoical review of the appiscation and was qualified as an
expert by the Board. Ms. Steen opined that based upon information regarding recharge 1o the
aquiter, existing weter nights, and the observation well dats, there s sufficient unappropristed
witer avallable 1o satisfy (he use sought by Dakot Bay.

The Azsociation has failed to show thet the hnding was emoneous.

B. Proposed use would not impair existing domestic water uses and rights,

Mr. Michael Chicoine, who sought the application on behalf of Dakota Bay, westified as
to his plans to construct a canal stewmming off MeCook Lake to provide lake access for cument
unil future residents as well as the public. Mr. Chicome testified as 1o the construction of the
canal incloding om [3-inch faf, clav liner,

Mz, Steen Tertber test!fied that the nearest existing domestc well is ownad by Mr.

Chicoing of Dakota Bay, LLC; the next nearest domestic well is .3 miles northwest of the
proposed point of diversion; the nearest existing water rights are thres scparate water

App P. 109



rights'permits sach locoted approximately one mile from the proposed point of diversion; and the
nesmest obszreation well is 6 miles from the proposed point of diversion. Ms. Steen testified that
because of the qualities of the Mizsouri: Elk Point aguifer, the area of the proposed point of
diversion end small velume requeated, there is a reasonable probebility that the sppiication could
b develaped withemt unlawful impairment to existing domestic wes and water ights. The
record established that, in fact, the point of diversion proposad has been operated with the same
rate of diversion under an rigation permit for nearly 20 years without complaint.

While the GFP provided testimony that it had concern that if the canal liner were w dry
out, 15 inteprity and ability to reduce ssepage would be compromised and the Assooiation
provided testimony that it wonld bear the burden of filling the canal should Mr. Chicoine's well
fail or water is not pumped under the proposed appropristion, the costinuing appropriation
addresses thase concerns,

The Board determincd there 15 a reasonuhble probability thet wnapproprintcd water is
available for the preposed use and there will be no unlawdul impairment of existing domestic
water uzes and water rights.

The Association hes failed w show that the finding was eroneos.
- Proposed use would be & beneficial uze in the public inferest
SDCL 46-1-6(3) defines bepelicial uze:

“Beneficial use,” any use of water within or putside the stefe, that is reasonable
and uscful and beneficial to the appropriator, and ot the same tme 15 consistcnt
with the interests of the public of this state in the best utilization of water supplies.

While “public interest™ is not defined in SDCL 45-1-6, the Association does not seem n
dispute that greater sccess to the poblic for reersation activities is in the public interest.*
Instend, the Assoviation argues the vinbility of the project prechides a determination that such iz
it the public’s bast indenests,

The South Dukota Supreme Court hos ruled that public interest review should ingluds
whether a proposed project will food and damage neighboring property. Delay v (78 Fivh &
Wildlife Serv., 524 N.W.2d B35, 8539 (S.D. 1994), Thus, the viability of the canal is a relevant
consideration under public interest review. Here, the Board found the expert wstimony
established that the given the nature uf proposed point of diversion and relative small volume
requested by the application, there is a reesonable probability that the application could be
developed wathout undawfiul impairment (o exisling domestic uses and water nipghis. FOF 19,
This finding satizfies the requirement of determining whether the proposed project will damape
ncighbormg property or interests and 8 correctly found,

The Board found that the proposed use for recreation, tw fill the propozed canal and
replace losses due to evaporation or seepage constitutes a beneficizl use in the public interest.

? See ARSD 745103000 which defines teneficial uag of Souwrh Dakota steabimes B indude recreaticn.
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The Association has failed fo show that these findings were ermonsous.

The court iz not lefi with a definfic and firm eonviction thal a mistake has been
commutted in regard to any of the Board’s findings as to approval of the permit.

L {Juashing of Subpoena

The Association claims as additional error that the Board's incomectly quashed the
Association’s subpoenas to GFP and DANE.

The clear language of both SDCL 15-6-45(a) and SDCL 1-26-19.1 suppaorts the
Association's position thar the subpoenas wers validly issued by iis sitorney without leave of the
Board. The Association failed, however, to effect service pursuant o SDCL 15-6-45(c) making
the Board's decision to quash valid on that basis alone.” In eddition, even if the Board's
delennination guashing the subpoenas was ecror, the Association did not establish prejudics as a
result. The Association could have, and did, move the Board for issuance of subpoenas pursuant
to the Board s constrection of the procedural requirements. Further, the Association called a
witness al hearing pursuant 1o subpuena,

The Board correctly quashed the subpoenias pursusnt to motion. Fven if that
determination was in exror, the Association was not prejudiced thereon.

Tn conclusicn, the Board cocrectly determined no water nght permit is required for the
Dakota Bay canal construction, allowed the intervention of Dakota Bay and the Chief Engineer
and did not require disqualification of legal counscl, Accordingly, the Board's determinations in
6ICIV2I-17 lare wllirmed. Further, a3 the Board correctly determined Dakota Bay's water use
will be beneficial and in the public interest 2nd quashed subpoenas not served, the
determinations by the Bivard in 63CTV23-172 are aifrmed.

Counsel for Daketa Bey may submif Orders 1n aecordanes with this memorandum

opinion incorporating it by réference.
\2hv o
: Bem

7 Tami

: Cireuit Court Tudge

TEOCL 16-6-458(c) provides thie subpoena ehall Be senad in ths Sams Manner 35 3 BUMMonNs excapt NG
sardce by publication |5 authorized. SDCL 15-5-5(2), the statute sllcwing sandee on & pamy’s atiamey,
provides. L8-6-5 poes not appéy to sarvice of A summons or proceass forconfempt, Acoordingdy, the subpoens
miList be pacanially served o be effective. Servica onthe sdministrative pssistant i5 insfactive as s maling to
gounsel, SDCL 15-8-3|d)Bl; 16-E-4AEE 15-6-4e)
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STATE OF SOUTH DAKOTA IN CIRCLIT COURT

e T ot
[
(=]

COUNTY OF UNION FIRST JUDICIAL CIRCUIT

IN THE MATTER OF MCUOOQK
LAKE RECREATION AREA
ASSOCIATION'S PETITION FOR
DECLARATORY RLILIMNG
REGARDING APPROPRIATIVE
PERMITS AMND SHORELINE
ALTERATIONS

Case No, 83CIV23-171
Cose N, A3CITY23-172

NOTICE OF ENTRY OF ORDER
I THE MATTER OF WATER

PERMIT
APPLICATION NC. 8744-3,
DAKOTA BAY,LLC

T P et e ! i g Mg e o i T Tt

MOTICE HEREBY GIVEM that attached hereto and [ncorporate hergin is 2 copy of the
Final Decizien and Order in the above-fitle gotion, the original of which was entered by the
Honorable Tami Bem on July 17, 2024, and filed in the office of the Cleck of the First Judicial

Circuit, Union County, at Elk Point, South Dakota.

[rated this 19th day af July 20524,

GUNDERSON, PALMER. NELS(ON
& ASHMORE, LLP

By & Stocy £ Hegpe
Btacy R Heppe
111 W, Capitol Ave, Suite 230
Pierre, 8D 57301
I"hoe: (SU5) S94-0105
Email; shegoef@apna.com

Atterneys for Dakora Bay, LLC and

Michae! {hicoine

Filed: 7/19/2024 3:38 PM CST Union County, South Dakota 63CIV23-000171
App P. 112



CERTIFICATE OF SERVICE

I centify that on July 19, 2024, a true and correct copy of the NOTICE OF ENTRY OF
ORDER wos clectronically filed and served upen the following individuals thromgh South
Dakota’s Oudvssey File and Serve Portal:

Jenmifer L. Verleger David Briese

Sonth Dakota Altoney John &1. Hines

Creneral’s CHfice Crary Huff, P.C,

1302 East Highway 14, Suite | 3124 Pierce Streed, Suite 260
Pierme, SD 5T501 Siowe City, TA 51101
jennifer verlegerimstate s us Jhinesimermnyhudt.com
atgservicedstate. sd.us dbriesef@crarvhuff.com
Attormevs for Chief Encinser and Atrorneys for MeCook Lake
Water Rights Program, DANR Reereation Arce Associalion

&8 Staev B Hegpe =
Slacy B, Hepge

Filed: 7/19/2024 3:38 PM CST Union County, South Dakota 63CIV23-000171
App P. 113



STATE OF 30UTH DARKOTA IN CIRCUTT COUTRT

COUNTY OF TINION FIRST JUDICIAL DISTRICT

IN THE MATTER OF MCCOOK
LAKE RECREATION AREA
ASBOCIATION™S PETITION FOR
DECLARATORY RULING
REGARDING APPROPRIATIVE
PERMITS AND SHORELINE

¥

}

] Case Wa. 63CTVI3=1T]

}

I

I
ALTERATIONS )

I

]

I

)

)

¥

Cage Mo, 63CIV23-172

i FINAL DECTSION AND ORDER
IN THE MATTER OF WATER

PERMIT

APPLICATION ™. B744.3,

DAKOTA BAY, LLC

Pursnant to STOCL 1-26-36, it s hevaby ORDERED that the 3amarandum Decizion filed
on July 2, 2024 38 incorparated by reference; it is further

OREDERED that the South Dakota Department of Agriculniee and Matural Besourees Watsr
Management Board®s {Board s} Findings of Fact, Conslusions of Law, and Decision in 63C1V23-
171 15 affirmed; it 15 further

OEDERED that the Board's Findmes of Fact, Conclusions of Law, and Decision in
GICTVI3-1T2 is allirmed. il is Murther

ORDERED that the stay of proceadings is lifted in light of s Court™s final decigion, and

; i =
Judement iz hereby eniered accordmgls T T

BY THE COURIL:

P

L &
Adsst: ‘:éfj‘g'?ﬁﬁ.f:@um_f
Mayes, Lawea Honoroble Tami Bem
CimkDenuty Circuit Conrt Judgs
R
T

H E:-_ ¢ .I_ll;l_l Ls

Filed cn:dTATE0Z4  Union County, South Dakota 63C1V23-000171
Filed: T/19/2024 3:38 PM CST Union County, South Dakota 63CIV23-000171

App P. 114



IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

MCCOOK LAKE RECREATION AREA
ASSOCIATION

Appeliant,
v,

DAROTA BAY, LLC, MICHAEL
CHICOINE, AND THE SOUTH
DAKOTA DEPARTMENT OF
AGRICULTURE AND NATURAL
RESOURCES, CHIEF ENGINEER
AND WATER RIGHTS PROGRAM

Appelless,

Appeal Mo, 30795

)
)
)
)
)
)
!
)
)
)
)
)
)

Appeal from the Circunt Court First Judicial Crremit. Union County. South Dakota.

The Hon, Tami Bemn presiding.

Appelant’s Reply Brief to Appellee South Dakota Department of Agricolture and
Natural Resources, Chief Engineer and Water Rights Program

David C. Briese

John M. Hines

Crary Huil. P.C.

329 Pierce Street, Suite 200
Siowx City, 1A 51011

dbrieseld craryvhuff.com
Jhines@eraryhut com

Attornevs for MeCook Lake Recreation

Area Association

Jennifer L. Verleger
Assistant Attorney General
1302 East Highway 4. Ste. 1
Pigrre, 8D 57501

jennifer, verlegendstate sd.us
Attorneys  for
Engineer and Water Rights Program

South  Dakota  Chief

Dean Fankhauser

Tigges, Bottaro & Lessmann, LLP

613 Prerce Street

Sioux City, IA 51101
dfankhauserasiouxcitylawyers.com
Attormeys for Dakota Bay, LLC and
Michael Chicoine

Stacy R, Hegge

Cunderson Palmer Nelson & Ashmore,
LLP

111 West Capitol Ave.. Ste. 230

Pierre, 3D 57501

sheggel@gpna.com

Aliunu:}t-: for Dakota Bay., LLC and
Michael Chicoine

The notice of appeal was filed on the 16th day of August 2024

Fibad: 1/28/2025 2:23 PV C5T Supremes Court, State of South Dakata #307395
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PRELIMINARY STATEMENT

The Appellee maintains that the plain, unambiguous language of South Dakota
law does not decide the guestion of whether Michae| Chicoine and Dakota Bay, LLC
{collectively, “Dakota Bay™) must obtain a water rights permit prior o constructing a
canal connected to McCook Lake, Instead, the Appellee asserts that the history of the
development of water law. the IBE] Session Laws of the Dakota Territory. and the
common law doctrine of exclusivity, should overnde the language chosen. passed. and
enacted by the South Dakota Legislature,

This 15 not a case about “the basic aspects of waler appropriation law as a whole.™
{Appellee’s Brict; p. 7). Rather, this is a case about applying the statutes the South
Dakota Legislature has adopted to the facts presented, to fulfill the stated purpose of
those statutes: “It 15 hereby declared that the people of the state have a paramount interest
m the use of all the water of the state wnd that the state shall detenmine what water of the
state. surtace and underground. can be converted to public use or contralled tor public

profection.” SDCL § 46-1-1.

ARGUMENT
The Appellant now reviews the issues raised by the Appellee, in urging that the
cirewit court be affirmmed.

I. South Dakota Law is Unambiguous with Kespect to the Requirement for a
Water Rights Permit, thus Statutory Construction is Unnecessary and
Improper
The Appellee’s Brief relies upon common law doctrines, legislative history, and

long-ashandoned territoral law to mterpret the statutes passed by the South Dakota



Legislature, “[R Jesorting to legislative history 15 justificd only when legislation is
ambigious . " i re Petition of Famous Brands, Tne., 347 N.W.2d 882, 385 (5.,
1984). “This [Clourt assumes that statutes mean what they say and that legislators have
said what they meant.” fd. “Words used are to be understood in their ordinary sense . ..
T EDCL § 2-14-1. “When the language i a statute 8 clear, certain], | and unambi guous,
there 15 no reason for construction, and the Court’s only function is 1o declare the
meaning of the statute as clearly expressed,”™ Rowley v. 50 Bd. of Pardons & Parales,
2013 8.1, 6,97, 826 N.W.2d 360, 363-64. “Thus, ambiguity ig a prerequisite of
construction.” People ex rel. JL. 20011 5.D. 36,9 4. 800 N.W.2d 720, 722, Ambigmiy
“may exist where the literal meaning of a statute leads to an absurd or unreasonable
conclusion[,]™ or when a statute “is capahle of being understood by reasonably well-
mformad persons in either of two or more senses.” Kling v Stern, 2007 8.D. 51, Y6, 733
NW.2d 615, 617, Even in cazes of ambiguity, [z [tatutory construction is an exercise 1o
determine legislative intent. In analvzing statutory language we adhere to two primary
rules of statutory construction. The first rule is that the language expressed in the statute
is the paramount consideration. The second mile is that if the words and phrases in the
statute have plain meaning and effect. we should simply declare their meaning and not
resort to statutory construction. When we must, however, resort 1o statutory construction,
the intent of the legislature 18 derived from the plain, ordinary and popular meaning of
statutory lanpuage.” Stare Auto Ins. Compamies v BN.C. 2005 5.1, 82, 418, 702 N.W.2d
379, 386, (quoting State v. Johnson, 2004 5.1, 135, 95, 691 N.W.2d 319, 321-22).

In short. if the Legislature wanted to limit who must olain a water rights permit

baged on common law doctrines, or anything else, the Legislature would have written



those limits into South Dakota Codified Law, “The will of the soverzign power 15
expressed . . .. [b]y statutes enacted by the Legislature.™ SDCL § 1-1-23. The Legislature
did not do so. The Appellee’s singular focus on the term “appropriation”, and statutory
construction of that tenm via common law doctrinegs and long-abandoned territorial laws,
ignores the plain language of South Dakota statutes. and engages in unnecessary statutory
comstruction of unambiguous language chosen by the Legislature,

I1. The Appellee Admits in its Brief that a Permit is Reguired

The Appellee goes to great lengths to explain the history of water law in South
Dakota and why the construction of the Dakota Bay canal does not require a water rights
permit. Yet in its own brief, the Appellee states: “"Water to fill the canal in this case
would require an appropriation permit from whatever water source Dakota Bay used.™
{Appellee™s Briel, p 147 This is what the Association has been arguing all along. It is
clear from the undisputed facts in this case, that when the Association annually pumps
water from the Missouri River mto McCook Lake, that same water will annually flow
mto the Dakota Bay canal. MoCook Lake would serve as the canal’s source of water.
Dakota Bay must have a water rights permit for the water of MoCook Lake,

CONCLUSION

Mo party fo this action has ever argued, nor did the Board or Circuit Court find.
any section of SDCL Chapler 46-1 % ambiguous. The only reasonable interpretation
of SDCL chapter 46-1 is that the construction of Dakota Bay’s proposed “canal”. which
will annually be filled by water from MeCook Lake. is (1) the construction of a

waterworks: (2) the acquisition of the right to the beneficial use of water: and (3) an

(3



appropriation of water; any one of which requires thal Dakota Bay obtain a water rights

permit for the water of MeCook Lake.

BY

Respectfully submitted,

CRARY HUFF, P.C.

Bl Sonm M. Hikes

David C. Briese

John M. Hines

F29 Pierce Street, Swite 200
Sioux City, 1A 5101

(T12) 2247530 pl'u.'n‘h.
{T12) 277-4605 fax

ihincsa husff.
ATTORNEYS FOR APPELLANT




CERTIFICATE OF COMPLIANCE
The undersigned hereby certifies that the foregoing briet complies with the page
limitation set by this Court. This brief was prepared and printed in a proportionally
spaced typeface in Times New Roman font, size 12, This brief contains 904 words
meluding headings. footnotes, and quotations, but excluding the table of contents, table of
authorities, and certificates of counsel,

Drated this 2%th day of January, 2025

Ay et M. Hires
JTohn M. Hines




CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 29th day of January, 2025 1
electronically filed the foregoing with the Clerk of the Count using the Odyssey File &
Berve system. Notice of this filing will be sent 1o counsel of record by operation of the
Court's electromic filing system as follows:

Stacy B. Hegpe Dean Fankhauser

CGunderson Palmer Nelson & Ashmore, LLP  Tigges, Bottaro & Lessmann, LLP

111 West Capitol Ave., Ste. 230 613 Pierce Streat

Pierre, 3D 37301 Sioux City, IA 51101

sheggedgma.com diankhauser@siouxcitylawyers.com
Attormneys for Dakota Bay, LLC and Attormeys for Dakota Bay, LLOC and
Michael Chicoine Michael Chicoine

Jennifer L., Verleger

Assstant Attorney General

1302 East Highway 14 Ste. 1

Pigrre, 80 57501

Jenmifer, verlegeriisiate. sd.us

Attornevs  for  South  Dakota Chief
Engineer and Water Rights Program,
DANR

(sifoim M, Hines
John M. Hines




BTATE OF SOUTH DAKOTA ) IN CIECUIT COLIET
- 55
COUNTY OF UNION | FIRST JUDCIAL ClIRCUIT

IN THE MATTER OF MCCOOK LAKE ) B3CIVE3-171
RECREATION AREA ASSOCIATION'S )
PETITION FOR DECLARATORY ] NOTICE OF REVEW
REULING REGARDING APPROPRIATIVE )
PEREMITS AND SHORELINE )

J

ALTERATIONS

To: David Briese & John Hines, attornevs for McCook Lake REecreation Area

Association; Stacy Hegge & Dean Fankhauser, attorneys for Dakota Bay,

LLC and Michael Chicoine:

Please take notice that the Respondents, South Dakota Chiel Engineer
and Water Rights Program, Department of Agriculture and Natural Resources,
will seek review of the order of the circuit court entered on the 17th dav of
July 2024, 1o the extent it applied the Rules of Civil Procedure to the Water
Management Board’s hearing process.

Dated this 27th day of August 2024,

MARTY J. JACKLEY
ATTORNEY QENERAL

A3 Fenngter L, Verieger

Jennifer L. Verleger

Assistant Attormey General

1302 East Highway 14, Suite |

Pierre, South Dakota 57501

Telephone: (603) 773-2243

Email: Jennifer.Verlegen@state.sd.us
Attorneys for South Dakota Chief Engineer
and Water Rights Program

Filed: Sve/2024 901 AM CST Supreme Court, State of South Dakota #30735



CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the
Notice of Review was filed electronically by the undersigned through the
ODdyssey File & Serve svstem with the above captioned court which caused said

documents to be served by electronic means on:

David C. Bricse By Email Only:

John M. Hines Dean Fankhauser

Crary Hufl, P.C. Tigges, Bottaro & Lessmann, LLEP

329 Plerce Btreet, Suite 200 P.O. Box 1557

Hioux City, 1A 51102 Sioux Citv, 1A 51102

Telephone: (¥12) 277 -5901 Telephone: (712} 252-3226

Email: dbrieseficrarnvhuff.com Email:dfankhauscrfisiouxcitylawyers.con
Email: jhines@crarvhuff.com Attorney for Dakoia Bay, LLC and

Attorneys for MeCook Lake Michael Chicoine
Fecreation Area Association

Stacy K. Hegge

iunderson, Palmer, Nelson &
Ashmore LLP

111 West Capitol Ave, Suite 230
Ficrre, 8D 37501

Telephone: {603) 494-0105
Email: sheppa@opna.com
Attorney for Dakota Bay, LLC and
Michael Chicoine

on this 27th day ol August 2024,

Jennifer L. Verleger
Assistant Attorney General

Attorneys for South Dakota Chief Engineer
and Water Rights Program

=gl MeCoak Lake - Hovice of Revew |ian)



IN THE SUPREME COURT

STATE OF 30UTH DAKOTA

MCCOOK LAKE RECREEATION AREA
ABSSOCIATION,

Mo,

APPELLEES SOUTH DAKOTA
DEPARTMENT OF AGRICULTURE
AND NATURAL RESOURCES, CHIEF
ENGINEER AND WATER RIGHTS

)
)
)
Appellant, |
!
)
!
DAKOTA BAY, LLC, MICHAEL ] PROGEAM'S
|
|
)
)
)
)
)

V.

CHICOINE, AND THE SOUTH DOCKETING STATEMENT
DAKOTA DEPARTMENT OF

AGRICLUILTUREE AND NATURAL

RESOURCES, CHIEF ENGINEER

AND WATER REIGHTS PROGREAM,

Appellees.
SECTION A, TRIAL COUET
1. The circuit court from which the appeal is taken: First Circuit
2. The county in which the action is venued at the time of appeal: Union
3. The name of the trial judge who entered the decision appealed:

Judge Tami A, Bemn
PARTIEE AND ATTORNEYS

4. Identify cach party presently of recond and the name, address, and phone
number of the attorney for each party.

Filed: Sve/2024 901 AM CST Supreme Court, State of South Dakota #30735



SECTION H. TIMELINESS OF AFPEAL

(If section B is completed by an appellee filing a notice of review pursuant to
SDCL 15-26A-22, the following questions are to be answered as they may apply
to the decision the appellee is secking to have reviewed.)

The date the judgment or aorder appealed from was signed and filed by the
trial court: July 17, 2024

The date notice of entry of the judgment or order was served on each party:
July 19, 2024

State whether either of the following motions was made;

. Motion for judgment n.o.wv,, 8DCL 15-6-50{b}: ___Yes _X No

b. Motion for new trial, S8DCL 15-6-39: _ Yes _X No
HATURE AND DISPOSITION OF CLAIMS

State the namre of each party’s separate claims, counterclaims or cmss-
claims and the trial court’s disposition of each claim (@@, court trial, jury
verdict, summary judgment, default judgment, agency decision,

affirmed freversed, etc.).

Circuit court review of agency decision (Water Management Board)
affirmed.

Appeals of right may be taken only from final, appealable orders. See
SDCL 15-26A-3 and -4.

A. Did the trial court enter a final judgient or order that resolves all of
each party’s individual claims, counterclaims, or cross-claims?

X Yes _ No

b. IT thee trial counrt did not enter a final judgment or order as o each
party's individual claims, counterclaims, or cross-claims, did the
trial court make a determination and direct entry of judgment
pursuant to SDCL 15-6-5Hb)? Not applicable.  Yes  No



O. State cach issue intended to be presented for review, (Parties will not be
bound by these statements,)

1. Whether the riles of civil procedure apply to the Water Management
Board’s proceedings amnd handling of the proposed subpoenas,

Irated this 27th day of August 2024,

MARTY J. JACKLEY
ATTORNEY GENERAL

a7 Tennder L. Verieger

Jennifer L. Verleger

Assistant Attorney General

1302 Kast Highway 14, Suite 1

Fierre, South Dakota 57501

Telephone: (605) 773-2243

Email: . ifer-Verlegemastate. sd.us
Attorneys for South Dakota Chief Engineer
and Water Rights Program




CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of
Appellees South Dakota Department of Agriculture end Nafural Resources, Chief
Engineer and Water Rights Program s Docketing Statement was filed
clectronically by the undersigned through the Odyssey File & Serve system
with the above captioned court which eaused said documents to be served by

electmme means omn

David C. Bricse By Email Only:

John M. Hines Dean Fankhauser

Crary Huff, P.C. Tigges, Bottaro & Lessmann, LLP

329 Plerce Street, Suite 200 P.O. Box 1557

Sioux City, 1A 51102 Sioux City, 1A 51102

Telephone: (712) 277-5461 Telephone: [712) 252-3226

Email: dbriesegerarvhull.com Emaildfankbausengsiouxcitylawyers.con
Email: jhines@crarvhufl.com Attorney for Dakota Bay, LLC and
Attorneys for McCook Lake Michael Chicoine

Recreation Area Association

Stacy K. Hegge

Gunderson, Palmer, Nelson &
Aszhmore LLP

111 West Capitol Ave, Suite 230
Pierre, 80 97501

Telephone: (605) 494-0105
Email: shegpefigpna.com
Attorney for Dakota Bay, LLC and
Michael Chicoine

on this 27th day ol August 2024,

L3 Tennifes L, Verleger
Jennifer L. Verleger
Assistant Attorney General

Attorneys for South Dakota Chief Engineer
and Water Rights Program

sct_jhr MoCook Lalkee - Docketing Staterment {mmn)
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