N THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

* kK k0 k

IN THE MATTER OF THE PROPOSED
AMENDMENT OF SDCL 25-4-58.1
AMENDMENT OF APPENDIX TO

SDCL CH. 25-4A

REPEAL OF SDCL 15-30-16

NOTICE OF SPECIAL
RULES HEARING

NO. 123

Petitions for amendments of existing sections of the South
Dakota Codified Laws and the adoption of new rules having been filed
with the Court, and the Court having determined that the proposed
amendments and adoptions should be noticed for hearing, now
therefore,

NOTICE IS HEREBY GIVEN THAT ON AUGUST 24, 2011, at 11:00
A.M., C.S.T., at the Courtroom of the Supreme Court in the Capitol
Building, Pierre, South Dakota, the Court will consider the

following:

1. Proposed Amendment of SDCL 25-4-58.1 Minimum
Qualifications for Family Court Mediators. To be eligible as a
court appointed mediator under § 25-4-56, a mediator must have the

following minimum qualifications:

(1) A mediator must file an appreved—application on the
prescribed form with the presiding judge for the circuit er—eireuits
in which the mediator will primarily conduct mediations. Approval

of the application by the presiding judge will authorize the

approved mediator to conduct mediations in all judicial circuits.

See prescribed form attached as Exhibit A.

(2) A mediator must have a minimum of forty (40) hours
training and consultation with an experienced mediator for at least
three mediation sessions. In place of forty (40) hours' training and

consultation, a person may, with court approval, qualify as a
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mediator if that person has had five year's experience in mediating
custody and visitation issues with a minimum of twenty (20)

mediations during that period. A mediator must have competence in

the following areas:

(a) general knowledge of the South Dakota court system and its
procedures in contested family matters;

(b) general knowledge of South Dakota family law, especially as
applied to custody and visitation issues;

(c) knowledge of child development and specifically the impact of
divorce or separation on family members;

(d) knowledge of resources available in the state to which the
parties and the children can be referred for assistance;

(e) knowledge of interviewing and mediation techniques applicable
to the family setting.

(3) A mediator must be committed to and participate in continuing
education courses.

EXHIBIT A - MEDIATOR APPLICATION FORM

MEDIATOR APPLICATION FORM
UNIFIED JUDICIAL SYSTEM OF SOUTH DAKOTA
CIRCUIT COURT

Name :
Address:
Day time Phone:

Instructions: Please complete the following gquestionnaire as
specified under each section. If additional space is needed, attach
a sheet for each area making sure to indicate which section of the
questionnaire to which you are responding. This form must be filed
with the Presiding Judge for the circuit in which the mediator will
primarily conduct mediations. eaeh—eireuit—in—which—you—intend—teo

1) Provide your professional background including degree(s),
certificate(s), practice specialization(s), years of experience and
gspecial training and relevant dates:
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2) Provide a full and complete disclosure of all professional

employment experiences whether in the field of mediation or in any
other field:

3) Provide complete information regarding any training, seminars,
workshops, etc., you deem pertinent to mediation:

4) Provide the number of mediations in which you have been
involved giving approximate dates of those mediations if available.
Please indicate how many of the mediations were successful.

5) Degcribe methods of mediation you have used and time required
to conduct a typical mediation:

6) Please describe how fees and costs are calculated for
completion of a typical mediation:
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7) Please describe the requirements for payment of fees:

I am aware of and agree to abide by the prineiples—and
guidetines—set—out—Iin—the—Interim Stondards—forMediaters—as rules
for mediators promulgated by the Supreme Court of South Dakota.

Signature

Date

NOTE: This form must be updated as changes to the information occur
or at least annually.

Approved:

Presiding Circuit Judge

2. Proposed Amendment of Appendix to SDCL Ch. 25-4A:
SOUTH DAKOTA VISETATION PARENTING GUIDELINES

A powerful cause of stress, suffering, and maladjustment in

children of divorce or separation is not simply the divorce or

separation itself, but rather the continuing conflict between their

parents+ before, during, and after the divorce—Similar—confliects

can—-eccur—between parents—who-werenever—married and/or separation.

To minimize harm to their children, parents should agree on a

parenting arrangement that is most conducive to the children having

frequent and meaningful contact fer—the—ehildren with both parents,
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with as little conflict as possible. When parental maturity,
personality, and communication skills are adequate, the ideal
arrangement is reasonable time with the noncustodial parent em upon
reasonable notice, since that provides the greatest flexibility.
The next best arrangement is a detailed wisitatiern parenting
agreement made by the parents to fit their particular needs and,

more importantly, the needs of their children. It is recommended

that an annual calendar be prepared so that the parents and the

children all are aware of the parenting schedule. If the parents

are unable to agree on their own parenting plan, however, the

following guidelines (Parenting Plan) will beused,—unless—a

help the parents in knowing what is generally reasonable, unless

special circumstances require a different arrangement. (See

Paragraph 1.16 below.) In the event a parent’s time with the

children becomes an issue in court, the judge will set whatever

parenting plan best meets the needs of the children.

l. GENERAL RULES.

A parent should always avoid speaking negatively about ere

anethexr the other parent and should firmly discourage such conduct

by relatives or friends. Im—faet—the Each parents should speak in
positive terms about the other parent in the presence of the
children. Each parent should encourage the children to respect the
other parent. Children should never be used by one parent to spy or
report on the other parent. The basic rules of conduct and
discipline established by the custodial parent should be the base-
line standard for both parents and any step-parents, and
congistently enforced by all caregivers, so that the children do not

receive mixed messages—about—appropriatebehavier.
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Children will benefit from continued contact with all relatives
and—family friends on both sides of the family for whom they feel
affection. Such relationships should be protected and encouraged.
But relatives, like parents, need to avoid being critical of either
parent in front of the children. Parents should have their children
maintain ties with both the maternal and paternal relatives. ZIan
Seuth baketa—grandparents—havealtegal—right te—reasonable

o . h thed Jehild _if oie g he ,
of+the grandehildren- Usually the children will visit with the
paternal relatives during €he times when the children are with their

father and with the maternal relatives during times when they are

with their mother. %%féfkaﬁaaam%eﬁdeé—%haE—%he—pa%e&%s—p%epa%e—aﬂ

In cases where both parents reside in the same community at the
time of separation, and then one parent leaves the area, thus
changing the wisitation—patterns parenting plan, the court will

consider appeortieoning-betweern imposing the parerts travel costs for
the ehildrenls—travel—eosts children necessary to facilitate

wigieation future time with the eustedisd children on the parent—
Irn—apportiening—these—eoests who moved; however, the court will also

consider suweh other factors such as the economic circumstances of

the parents and the reasons prompting the move. Before relocating

the children, the custodial parent is required to comply with South

Dakota’s statutory notice requirements.

1.1 Parental Communication. Parents should always keep each other
advised of their home and work addresses and telephone numbers.
Whenever feasible, all communication concerning the children must be

conducted between the parents themselves in person, or by telephone,
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or at their residences, or via email or text message. Absent an

emergency, communication should not occur at a parent’s place of

employment.

The custodial parent must provide the noncustodial parent with the

name, address and telephone number of the school where any child

attends and must authorize the noncustodial parent to communicate

concerning the child directly with the school and with the child’s

doctors and other professionals outside the presence of the

custodial parent. The noncustodial parent also has an obligation to

contact the school to ensure receipt of school report cards,

notices, etc. so that he/she can remain involved with their child’s

education. Both parents will be listed on all of the child’'s

records. Each parent must immediately notify the other parent of
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any medical emergencieg or serious illnesses of a child. Access to

records and information pertaining to a minor child, including, but

not limited to, medical, dental, orthodontia and similar health

care, and school records must be made equally available to both

parents. Counseling, psychiatric, psychotherapy and other records

subject to confidentiality or privilege must only be released in

accordance with state and federal law; but, if available to one

parent, must be available to both. The parents must make reasonable

efforts to ensure that the name and address of the other parent is

listed on all such records. If either parent enrolls the child in

any social, beneficent, religious, or peer group activity, service,

benefit or program for which written application is required, the

enrolling parent must provide the name and address of the other

parent on, or supplementary to, the application. [This provision

does not apply to insurance or annuities.] The custodial parent

must notify the noncustodial parent of all school or other events

(for example, church and sports) involving parental participation.

If the child is taking medications, the custodial parent must

provide a sufficient amount and appropriate instructions.

1.3 Clothing. The custodial parent will send an appropriate supply
of children’s clothing with them, which must be returned clean (when
reasonably possible) With the children, by the noncustodial parent.
The noncustodial parent must advise, as far in advance as possible,
of any special activities so that appropriate clothing belonging to

the children may be sent. It is recommended that the noncustodial

parent have some basic clothing available in his/her home to ensure

that all of the children’s basic needs are met.

1.4 Withholding Support or Time With the Children. Neither time

with the children nor child support is to be withheld because of
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either parent’s failure to comply with a court order. Only the
court may enter sanctions for non-compliance. Children have a right

both to support and, absent abuse or other safety concerns, time

with the noncustodial parent, neither of which is dependent upon the

other. In other words, no support does not mean the children will

spend no time with the noncustodial parent, and no time with the

noncustodial parent does not mean no support needs to be paid to the

custodial parent. If there is a violation of either the parenting

order or a support order, the exclusive remedy is to apply to the

court for appropriate sanctions.

1.5 Adjustments in Parenting Plan. Although this is a specific

gchedule, the parents are expected to fairly modify the Parenting

Plan when family necessities, illnesses, or commitments reasonably

so require. The requesting parent must act in good faith and give

as much notice as circumstances permit.

1.6 Custodial Parent’s Vacation. Unless otherwise specified in a
court order or agreed upon by the parents, the custodial parent is
entitled to a vacation with the children for a reasonable period of
time, usually equal to the vacation time the noncustodial parent
takes with the children. The custodial parent should plan a
vacation during the time when the noncustodial parent is not

scheduled to spend time with the children. With children age 3 and

over, a vacation of up to two (2) weeks of uninterrupted time in the

summer upon 30 days advance notice is reasonable. Parents are

encouraged to coordinate vacation plans.

1.7 Insurance Forms. The parent who has medical insurance coverage
on the children shkal} must supply to the other parent an insurance
card and, as applicable, insurance forms and a list of insurer-

approved or HMO-qualified health care providers in the area where
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the other parent is residing. Except in emergencies, the parent
taking the children to a doctor, dentist, or other provider not so

approved or gqualified sheuld may be required to pay the additional

cost thus imeurred created. W-However, when there is a contemplated
change in insurance which requires a change in medical care
providers and a child has a chronic illness, thoughtful
consideration should be given by the parents to what is more
important, i.e., allowing the child to remain with the original
provider or taking-advantage—of-the economic er—mediecalbernefits
offered—Pby—thenew consequences of changing carriers. When there is

an obligation to pay medical expenses, the parent responsible
therefor shald must be promptly furnished with the bill by the other
parent. The parents shadd must cooperate in submitting bills to the
appropriate insurance carrier. Thereafter, the parent responsible
for paying the balance of the bill shald must make arrangements
directly with the health care provider and shaitl} will inform the

other parent of such arrangements. Insurance refunds should be
promptly turned over to the parent who paid the bill for which the
refund was received.

1.8 Child Support Abatement. Unless a court order otherwise
provides, child support will not abate during any period when the
children are with the noncustodial parent. South Dakota law allows

for child support abatements and offsets. See generally SDCL 25-7.

However, no abatement or offset may be taken unless there is a court
order authorizing it.

1.9 Noncustodial Parent’s Missed Time With the Children. When

scheduled time with the children cannot occur due to events beyond

either parent's control, such as illness—prevent—a—scheduled
vigitatienr of the parent exercising time with the children, then a

mutually agreeable substituted—srigitatien date shalt will be

10
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arranged, as quickly as feasible possible. Each parent shall must
timely advise the other parent when a—partievlar visitation

scheduled time with the children cannot be exercised. Missed

vigitatiern time with the children should not be unreasonably

accumulated.

1.10 WVisitatieon—a Shared Experienee Children of Different Ages.

Except with infants and adolescents, it usually makes sense for all

fhe—children to share the same schedule of parenting time with the

noncustodial parent. Having brothers and or sisters along may

provide can be an important support for children. Infants have
special needs that may well prevent a parent from being with both
infants and older children at the same time. Adeleseentshave

Teenagers’ special needs for peer involvement and for some control

of their own lives—that may place them on different schedules from
their younger brothers and sisters. Because it is intended that

yvigitatien the noncustodial parent’s time with the children be a

shared experience between siblings and+ unless these guidelines, a
court order, or circumstances+ such as age, illness+ or & the
particular event suggests otherwise, all the children should

participate together in spending time with £ke a noncustodial

parent.

1.11. ZTelephore Communication.
Teleon] 11g 1 ] ehild chall be 14l 1]

. 3 ble ] 3 ] £ ] 114
parent— The—ecustodial parent—mayeatd+ Either parent may call,
text, or email the children at reasonable heours—whern times and with

reasonable frequency during those periods the children are with the

noncustediat other parent. The children may, of course, call, text,

or email either parent, £heugh at reasonable hours and with

reasonable frequencies—and—at—the costoftheparent—ecalled—3f 3t

11
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is—a—teng—distanee—ealtt. During long vacations, the parent with

whom the child is on vacation sheuld is required to make the child

available for telephone calls with the other parent at least every

three days. At all other times, the parent with—whem—the child is
staying with must not refuse to answer the pherme other parent’s

telephone calls or turn off the pherme telephone in order to deny the

other parent telephone contact. If a parent uses an answering
machine, messages left on the machine for the child should be

returned by a telephone call to that parent as soon as feasible.

Parents should agree on a specified time for calls to the children

so that the children will be made available. A parent may wish to

provide & an older child with a telepherne—ealling eard cell phone to
facilitate these communications with—that—parent.

1312 Mailand -E-mail -Contact- In such instanceg, it is not

appropriate for a parent to use restrictions from that cell phone as

a means of punishing the child. Telephone calls between a parent and

child must not be censored, recorded, or monitored, absent court

order. With older children, establishing an email account for

communication with the other parent is recommended. Email

communication or text messages between parents is also helpful in

keeping the other parent informed about the child and should

likewise not be read or monitored by the other parent. Abuse,

neglect, criminal activity, or protection orders may impact access

to information regarding the custodial parent or the children.

1.12 Other Contact. Parents have an unrestricted right to send

cards, letters, packages, smd—audio and video cassettes or CDs to
their children. Children alsoc have the same right to send items to
their parents. Neither parent should interfere with this right. A
parent may wish to provide a child with self-addressed, stamped

envelopes for the child’s use in corresponding with that parent. £

12
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1.13 Privacy of Residence. A parent may not enter the residence of
the other parent except by express invitation of the resident
parent, regardless of whether a parent retains a property interest
in the residence-—of-—the-otherparent. Accordingty—=t The children
must be picked up and returned to the front entrance of the
appropriate other parent’s residence. The parent dropping off the
children sheuwdd—must not leave—thepremises until the children are

safely inside the other parent’'s residence. Parents should refrain

from surprise visits to the other parent’s home. A parent’s time
with the children is his—er—her his/her own, and the children’s time
with £hat the other parent is equally private.

1.14 Special Considerations for Adolescents. Gernerally,these
Nenetheless—within Within reason, the parents should honestly and

fairly consider the—wishes—ef-thelr teenagers teenager’s wishes on

vigitatien time with a parent. Neither parent should attempt to

pressure their teenager to make a wisgitatien decision on time with a

parent adverse to the other parent. Teenagers should explain the
reasons for their wishes directly to the affected parent, without

intervention by the other parent.

1.15 Day Care Providers. When parents reside in the same community,
they should use the same day care provider. To the extent feasible,
the parents should rely on each other to care for the children when

the other parent is unavailable.

1.16 ©Special e Circumstances-:

A. Child Abuse. When child abuse has been established—against—the
nopeustedial-—parent and a continuing danger is shown to exist,

13
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all wisitatiern time with the abusive parent should cease or

only be allowed—enly under supervision, depending on the

circumstances. Court intervention is usually required in child
abuse cases+—if—either parent-abuses—a—child.
B. Spouse Spousal Abuse. Witnessing speuse spousal abuse has long-

term, emotionally detrimental effects on children.
Forthermore;—a A person who loses control and acts impulsively
with a spouse may be capable of doing so with children as well.
Depending on the nature of the spouseal abuse and the—time—and
etreumstances—of when its—eeeurreree occurred, the court may
require &hat—an abusive spouse to successfully complete

appropriate counseling before being permitted unsupervised time

with the children.

C. Substance a Abuse. T Time with the children should not be—with

occur when a parent—whe is abusing substances.

D. Long Interruption of Contact. In those situations where the
noncustodial parent has not had a—eerntinuing n ongoing
relationship ke with a child for an extended period,

vigitatien time with the child should begin with brief visits

and a ¥e¥ry gradual transition to the wisitatien parenting plan

in these guidelines.

E. Kidrappiag Abduction Threats. Noncustodial parents who have
threatened to kidrap abduct or hide the children should have
either no w¥wisitatiern time with the children or only supervised
wigiEs—time.

F. Breast Feeding Child. Forcibly weaning a child, whether breast

feeding or bottle feeding, during the upheaval of parental

14
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separation is not appropriate for the physical health or
emotional well-being of the child. Until weaning has occurred
without forcing, a nursing infant should have frequent visits

of only a few hours each with the £ather noncustodial parent.

A mother should not use breast feeding beyond the normal

weaning age as a means to deprive the father of wisitatien time
with the child.

G. A Parent’s New Relationship. Parents should be sensitive to
the danger of exposing the children too quickly to new
relationships while they are still adjustingkto the trauma of

their parents’ separation ard and/or divorce.

H. Religious Holidays and Native American Ceremonies. Parents
should respect their children’s needs to be raised in their
faith and im—keeping—with to maintain their cultural heritage
and sheutd—cooperate with each other emn—srisitatien in co-
parenting to achieve these goals. —Fhese—goeals However,

religious holidays and Native American ceremonies should not be

used to unreasonably deprive the noncustodial parent of

wigdtation time with the children.

I. Other.— The court will eensider—Ttimiting limit or denying
vigitation—or chonging eustedy—eof deny time with the children

to noncustodial parents who show neglectful, impulsive,

immoral, criminal, assaultive, or other risk-taking behavior

with or in the presence of the children.

cuidels s N Fodial P £ Visitati W hild 2 ond

Age—Five

2. NONCUSTODIAL PARENTING TIME WITH CHILDREN UNDER AGE FIVE.

15
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2.1 Children Under Age Five Generally. Infants (children under
eighteen months of age) and toddlers (eighteen months to three
years) have a great need for continuous contact with the primary
earetaker caregiver who provides a sense of security, nurturing, and

predictability. Generally, evermight—wisits overnights for infants

and toddlers are not recommended unless the noncustodial parent is

very closely attached to the child and is pexsernaldy able to provide
primary care. Older preschool age children (three to five years)
are able to tolerate limited separations from the primary earetaker
caregiver. The following guidelines for children under age five are
designed to take into account ekildrern’s—childhood developmental
milestones as a basis for time with the noncustodial parent. Since
children mature at different rates, these may need to be adjusted to
fit the child’s individual circumstances. These guidelines may not
apply in those instances wherre the parents are truly sharing
equally share—earetaking all the caregiving responsibilities for the
child and the child is equally attached to both parents. —¥et—+In

the majority of situations+—these—im—whiek when the custodial parent
has been the primary earetaker caregiver and the noncustodial parent
has maintained a continuous relationship with the child, but has not

shared equally in child earetaking caregiving, the following
guidelines should generally apply:

2.2 Infants - Birth to Six Months. Alternative parenting plans:

(1) Three, two-hour %isits custodial periods per week, with one

weekend day for six hours; or (2) Three, two-hour wisits—custodial
periods per week, with one overnight on a weekend for no longer than
a twelve-hour—period, 1f the child is not breast feeding and the

noncustodial parent is capable of providing primary care.

2.3 Infants - Six to Eighteen Months. Alternative parenting plans:

(1) Three, three-hour wisits custodial periods per week with one

16
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weekend day for six hours; or (2) Same as (1), but with one
overnight not to exceed twelve hours, if the child is not breast
feeding and the noncustodial parent is capable of providing primary
care; or (3) Child spends time in alternaté homes, but spends
significantly more time &t in one of them and no more £har one to

two—twelwve—houwr overnights per spaced regularly throughout the week

at the other parent’s home. This—a Arrangement (3) should be

considered only for mature, adaptable children and very cooperative

parents.

2.4 Toddlers - Eighteen to Thirty-six Months. Alternative

parenting plans: (1) The noncustodial parent has the child up to

three times per week for a few hours—em—each—visits on a predictable
schedule; or (2) Same as (1) but with one overnight per week; or (3)
Child spends time in alternate homes, but with more time in one tharn

the—other parent’s home with two or three overnights spaced

regularly throughout the week. —Fhis—a Arrangement (3) requires an

adaptable child and cooperative parents.

2.5 Preschoolers - Three to Rive-¥Years—0lds Five Years.

Alternative parenting plans: (1) One overnight wisit custodial
period (i.e., Saturday morning to Sunday evening) on alternate

weekends and one midweek wisit—at-the -econclusion—-of whieh custodial

period with the child is—retuwrred-returning to the custodial
parent’s home at least eme—half one hour before bedtime; or (2) Two
or three nights at one home, spaced throughout the week, the
remaining time at the other parent’s home. In addition, for
preschoolers, a vacation of no longer than two weeks with the

noncustodial parent.

2.6 Children in Day Care. In families where a child has been in

day care before the parental separation, the child may be able to

17
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tolerate flexible—=risits more time with the noncustodial parent

earlier because the child is more accustomed to separationg from
both parents. The noncustodial parent-—whe—exereises—vigitation of a
child under age five should not during the—wigits his/her time place

the child with a babysitter or day care provider. If the
noncustodial parent cannot be with the child perscnally, the child

should be returned to the custodial parent. Wisiting Allowing the

child to visit with relatives for short periods with—relatives of

time may be appropriate, 1f the relatives are not merely serving as

babysitters.

2.7 Holidays. For toddlers and preschool age children, when the

parents dive celebrate the holiday in the same or a nearby

eommurities community, the parents should alternate—eaeh year
Christmas Eve and Christmas Day each year so that the children spend
equal time with each parent during this holiday period. Other major

holidays should also be divided between the parents.

 dels 5 N codial . Visitation Wi hild . -
. I epe T 5 Reside NoM - 500 M4 ; ;

3. NONCUSTODIAL PARENTING TIME WHEN CHILDREN ARE OVER AGE FIVE WHEN
THERE IS SOLE CUSTODY OR PRIMARY PHYSICAL CUSTODY AND THE PARENTS
RESIDE NO MORE THAN 200 MILES APART.

3.1 Weekends. Parenting time should consist of alternate weekends

from Friday at 5:30 P.M. to Sunday at 7:00 P.M., or an equivalent

period of time if the noncustodial parent is unavailable on weekends

and the child does not miss school. The starting and ending times

may change to fit the parents’ schedules.—Or-—an—-eguivalentperiod

the—ehild doecs—not miss—sechool- In addition, if time and distance
allow, one—eor two—midweek risits—of two—teo—three-hours—the

noncustodial parent may spend time on a regular schedule with the

children once or twice per week for two or three hours. In most
18
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cases, it is a positive experience for the child to have the

noncustodial parent involved in taking the child to and from school

and it is recommended that the noncustodial parent, if feasible,

extend the alternating weekends by picking up the child from school

on Friday and taking the child to school on Monday. All

transportation for the midweek wigits—are custodial periods is the

responsibility of the nrermeustedialt parent exercising them.

3.2 Mother's Day — Father's Day. The alternate weekends will be
shifted, exchanged, or arranged so that the children are with their
mother each Mother’s Day weekerd—and with their father each Father’s
Day weekend—Confliects between—thesespeeial—weekends—and—regular
%S%&EH%S%M%@%%HH@W i ' g .

3.3 Summer Visitation Vacation. ©Onpehalf of the sechool -summer

vaeatieonr- The children will be with each parent for one-half of

the school summer vacation. At the option of the noncustodial
parent, the time may be consecutive or it may be split into two or
more blocks of time. If & the child goes to summer school and it is
impossible for the noncustodial parent to schedule this—rigitation
time other than during summer school, the noncustodial parent may
elect to take the time when the child is in summer school and
transport the child to the summer school sessions at the child’s
school or én equivalent summer school session in the noncustodial

parent’s community.

3.4 Winter (Christmas) Vacation. ©wme-half— The children will spend

with each parent one-half of the school winter vacation, a period

which begins the evening the child is released from school and
continues to the evening of the day before the child will return to
school. 1If the parents cannot agree on the division of this period,

the noncustodial parent shald will have the first half in even-
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numbered years. Holidays, such as Christmas, are extremely
important a8 times of shared enjoyment, family tradition, and
meaning. Families living in the same or nearby communities should

pran work out ways for the children to spend part of each important

holiday at both homes. If the parents are unable to work out a

sharing shared arrangement for €hrigtmas the Christmas/New Year

holiday and they dixe celebrate the holidays in the same or a nearby

communities community, in those years when Christmas does not fall

in a parent’s week, £hat the children will be with the other parent

shatl—have from 2 11:00 PA.M. to 9 8:00 P.M. on Christmas Day.

3.5 Holidays Weekends. Parents sheld will alternate the following
holiday weekends: Easter, Memorial Day, the 4*" of July, Labor Day,
and Thanksgiving. Thanksgiving will begin on Wednesday evening and
"end on Sunday evening; Memorial Day and Labor Day weekends will
begin on Friday evening and end on Monday evening; Easter weekend
will begin on Thursday evening and end on Sunday evening; the 4™ of
July, when it does not fall on a weekend, shkald will include the

weekend closest to the 4™ of July or, if on a Wednesday, the weekend

before the 4™ of July. Holiday weekends begin at 5:30 P.M. and end

at 7:00 P.M. on the appropriate designated days.

3.6 Children’s Birthdays. Like the holidays, a child’'s birthday
shatt will be alternated annually between the parents. If the
child’s birthday falls on a weekend, it shalt will extend—to—the
L . 3 : ey £y ) 1 L .

shaltl beresolved—under Paragraph 19— Ffthe birthday-—falls—on—a
weekday—it—shatl-be celebrated from 2 11:00 PA. M. to 8:00 P.M. (or
so much of £hat the period as the noncustodial parent elects to

use). In some instances, the parents may agree to share the child’s

birthday with each parent spending a few hours with the child.
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3.7 Parents’t Parent’s Birthdays. The children should spend the day
with the parent whe—is—ecelebrating his—eorher on the parent’s
birthday, unless it interferes with a—ﬁeﬁeus%eé%é% the other
parent’s scheduled time during a heliday—er vacation or a major
holiday. If a parent’s birthday falls on a holiday, that parent may

elect to exercise parenting time on another day during that month,

upon sufficient advance notice to the other parent.-

3.8 Conflicts Between Regular and Holiday Weekends. When there is
a conflict between a holiday weekend and the regular regularly
scheduled weekend wisitation time with the parent, the holiday takes

preferenee precedence. Thus—+ If the noncustodial parent misses a

regutar-reqularly scheduled weekend because it is the custodial

parent’s holiday, the—regularalternatingvisitationschedule—will
resume—folleowing—theholiday— Ff thenoeneustedial then the
noncustodial parent reeeives—twe will have another weekend during

that month. Unless mutually agreed, neither parent will have three

consecutive weekends—because—ofa-holiday,—the regularalternating

3.9 Time With the Noncustodial Parent—Vigitatien Before and During

Vacations. The custodial parent will have the weekend before the

beginning and the weekend after the end of the noncustodial parent’s

summer extended—visitatien vacation period{s)—with—theehildren,
regardless of whose weekend it may be.—Similarly—the noncustediat
parentls—alternating weekend secheduleshall—resume—the—second
weekend-aftercachextended summer—visitation peried- Weekend
vigitation time “missed” during the summer vacation period will not

be “made up.” During amy the noncustodial parent’s extended summer

vigitation time with the children of more than three consecutive
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weeks, it will be the noncustodial parent’s duty to aseccemmodate;—at

arrange for a mutually convenient—eime,—a 48-hour continuous period

of wigitatien time for the custodial parent to spend with the

children, unless impractical because of distance.

3.10 Notice of Canceled ¥isitation Time With the Children.

Whenever pessible feasible, the noncustodial parent shkeald will give
a minimum of three days notice of intent not to exercise all or part

of the scheduled sisitatien time with the children. When such

notice is not reasonably feasible, the maximum notice permitted by

the circumstances, and the reason therefor, shald will be provided
to the other parent. Custodial parents shald will give the same
type of notice when events beyond their control make the
cancellation or modification of the scheduled wisitatien—time with

the noncustodial parent necessary. If the custodial parent cancels

or modifies the noncustodial parent’s time with & the child because
the child has a scheduling conflict, the noncustodial parent should

be given the opportunity to take the child to the scheduled event or

appointment.

3.11 Pick Up and Return of Children. When the parents live in the
same community, the responsibility ef for picking up and returning
the children should be shared. Usually the rnencustodisd—parent—willt
e I e 1301 11 : hild o
parentls—residenee parent who receives the children will handle the
transportation. The person picking up or returning the children
duringtimes—of wigitatien—has an obligation to be punctual,
arriving to arrive at the agreed agreed-upon time, not substantially

earlier or later. Repeated, unjustified violations of this

provision may subject the offender to court sanctions.
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3.12 Additional Visitation Time With the Noncustodial Parent. The

children’s time with the noncustodial parent should be liberal and
flexible. For mest many parents, these guidelines should be
considered as—enlty—the minimum—and only as a minimum direction for
interaction with the children. These guidelines are not meant to

foreclose the parents from agreeing to suveh—time—sharing with—the
ehitdren—as modify the parents parenting plan as they find

reasonable and in the best interests of their children at any given
time.
ruideld LN fodial T C Viedtatd W “hild 2 -

Ao B : the T e Reside M - 00 Miles Aomct

4. NONCUSTODIAL PARENTING TIME WITH CHILDREN OVER AGE FIVE WHEN SOLE

CUSTODY OR PRIMARY PHYSICAL CUSTODY AND PARENTS RESIDE MORE THAN 200

MILES APART.

4.1 Extended wigitation Summer and Holidays. This parenting time

should consist of all but three weeks of the school summer vacation

period and, on an alternating basis, the Thanksgiving break, school

winter (Christmas) wvaeation—and sehool break——Dbreak and spring

break with the noncustodial parent.

4.2 Priority of Summer-Visitatiorn Time With Noncustodial Parent.

Summer wisitation time with the noncustodial parent takes precedence

over summer activities (such as sports)+ when the wisitatien

noncustodial parent’s time cannot be reasonably scheduled around

such events. Even so, the conscientious noncustodial parent will
often be able to enroll the child in £he—same—er a similar activity

in the noncustodial parent’s community.

4.3 Notice. At least sixty (60) days adwvamee—written notice should

be given by the noncustodial parent of the date for commencing
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extended summer wisitatien; parenting time with the children so that

the most efficient means of transportation may be obtained and the
parents and the children may arrange their schedules. Failure to
give the precise number of days notice does not giwe entitle the

custodial parent the right to deny wisitatiern- the noncustodial

parent parenting time with the children.

4.4 Additional Wisitation Time with the Noncustodial Parent. Where

distance and finances permit, additional sisitatiern custodial

periods for the children with the noncustodial parent, such as for

holiday weekends or special events, is encouraged. When the

eustediat noncustodial parent is in the area where the children

reside, or the children are in the area where the noncustodial

parent resides, liberal wigitatien time with the children shald must

be accemmedated—PB allowed and because the noncustodial parent does

not get weekly time with the children, the children can miss some
school to spend time with the noncustodial parent, so long as it

does not substantially impair the children's scholastic progress.

5. SHARED PARENTING PLAN. South Dakota law allows parents to

agree in writing to a detailed shared parenting plan which provides

that the child will reside no less than one hundred eighty nights

per calendar year in each parent's home, and that the parents will

share the duties and responsibilities of parenting the child and the

expenses of the child in proportion to their incomes. Such shared

parenting plan must be incorporated into the custody order. A shared

parenting plan requires an adaptable child and cooperative parents.

3. A proposal to repeal SDCL 15-30-16.
Section 1. That § 15-30-16 be repealed in its entirety.
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Any person interested may appear at the hearing and be

heard, provided that all objections or proposed amendments shall
be reduced to writing and the original and ten copies thereof
filed with the clerk of the Supreme Court no later than August 10,
2011.

Subsequent to the hearing, the Court may reject or adopt
the proposed rule or any rule germane to the subject thereof.

Notice of this hearing shall be made to the members of the
State Bar by pﬁblication of this notice in the July 2011, State Bar

Newsletters.

DATED at Pierre, South Dakota this 9th day of June, 2011.

BY THE COURT:

David Gilbertson, Chief Justice

ATTEST;
R o
STATE OF SO
Cler}( 6f/%2§We Court FILED
JUN -9 2011
Clerk %
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