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PRELIMINARY STATEMENT
In this brief, Troy Township, Butler Township, and Valley Township, will be
referred to collectively as “Townships,” or by the specific township name. Plaintiff and
Appellant, State of South Dakota, Department of Game, Fish and Parks, will be referred

to as “Department.” Additional references will be designated as follows:

Day County Settled Record #14-42 and #14-48 (Troy Township).........cccccceue... SR1
Day County Settled Record #14-50 (Valley Township)........ccccceveniiiiininninnns SR2
Day County Settled Record #14-51 (Butler TOWNShIp) ......ccceoviiriiiiiiiniins SR3

Citations to the specific Township Trial Transcript are denoted by the referenced Settled
Record followed by “T” followed by the page number. References to the specific
Township trial exhibits are designated by the specific Township Settled Record followed

by “Exhibit.”

JURISDICTIONAL STATEMENT

This is a consolidated appeal taken from three Memorandum Decisions of the
circuit court: 1) Troy Township, dated July 21, 2016, which affirmed in part and reversed
in part the township’s decision to vacate public highways; 2) Valley Township, dated
August 8, 2016, which affirmed the township’s decision to vacate public highways; and
3) Butler Township, dated and August 24, 2016, which affirmed the township’s decision
to vacate public highways.

Department filed Notices of Appeal as follows: 1) Troy Township, filed on
September 14™ 2016; 2) Valley Township, filed on August 26", 2016; and 3) Butler

Township, filed on October 13", 2016.



STATEMENT OF LEGAL ISSUES AND AUTHORITY
The broad issues before this Court are:

A. Whether the circuit court erred when it placed the burden of proof on the
Department at the de novo trials.

The circuit court erred when it placed the burden of proof on the Department at
the de novo trials.

Relevant Cases:

Goos Rv Center v. Minnehaha County Comm 'n, 2009 S.D. 24, 764 N.W.2d 704
In the Matter of the Conditional Use Permit Denied to Mark Meier, 2000 S.D. 80, 613
N.W.2d 523

Relevant Statutes:

SDCL 8-5-10
SDCL 31-3-6
SDCL 31-3-7

B. Whether the circuit court erred by holding that vacating the public highways
did not deny public access to a public resource.

The circuit court erred by holding that vacating the public highways did not deny
public access to a public resource.

Relevant Cases

Parks v. Cooper, 2004 S.D. 27, 676 N.W.2d 823

United Plainsmen Ass'n v. N.D. State Water Conservation Comm’n, 247 N.W.2d 457
(N.D. 1976)

Shokal v. Dunn, 109 Idaho 330, 707 P.2d 441 (1985)

Relevant Statutes and Rules:

SDCL 41-2-18
SDCL 46-1-1
ARSD 74:51:01:01
ARSD 74:51:02:01

C. Whether the circuit court erred by holding that the public interest was better
served by vacating the public highways.

The circuit court did not conduct a de novo review and erred in holding that the
public interest was better served by vacating the public highways.



Relevant Cases:

Douville v. Christensen, 2002 S.D. 33, 641 N.W. 2d 651
Willoughby v. Grim, 1998 S.D. 68, 581 N.W.2d 165

Relevant Statute:

SDCL 31-3-6

D. Whether the circuit court erred by holding that the Townships did not
violate the due process rights of the Department and general public.

The circuit court erred by holding that the Townships did not violate the due
process rights of the Department and general public.

Relevant Cases:

Daily v. City of Sioux Falls, 2011 S.D. 48, 802 N.W.2d 905
Hanig v. City of Winner, 2005 S.D. 10, 692 N.W.2d 202
Burns v. Kurtenbach, 327 N.W.2d 636 (S.D. 1982)

Relevant Constitutional Provisions and Statutes:

U.S. ConsT. AMEND. X1V, § 1
S.D. CONST. ART. VI, §2
SDCL 8-3-4

SDCL 8-3-15

E. Whether the circuit court erred by holding that the Townships decisions
were not arbitrary and capricious.

The circuit court erred in holding that the Townships decisions were not arbitrary
and capricious.

Relevant Cases:

Certifiability of Jarman, 2015 S.D. 8, 860 N.w.2d 1
Kirby v. Hoven School Dist., 2004 S.D. 100, 686 N.W.2d 905
Williams v. Wessington Tp., 70 S.D. 75, 14 N.W.2d 493 (1944)

Relevant Statute:

SDCL 31-3-6



STATEMENT OF THE CASE AND FACTS
In 1871, the Dakota Territory Legislature passed an act, Chap. 33, Laws 1870-

1871, accepting Congress’s dedication of all section lines as highways. SR1 500. The
South Dakota Code incorporated this legislative determination. Douville v. Christensen,
2002 S.D. 33, {11, 641 N.W.2d 651. Between 1876 and 1878, surveyors platted the
section line public highways in all three townships in this appeal. SR1, Exhibit 1.

During the 2014 legislative session, Senate Bill 169 (SB 169) was introduced
seeking to define which bodies of water would be open and accessible to the public. SR1,
Exhibit 30. While a provision of SB 169 would have prohibited township boards from
vacating public highways which provide access to public waters, it did not become law.
Perceiving that the townships may lose their ability to prohibit access to bodies of water
in the township, Appellees began proceedings to vacate public highways.

A. Troy Township

1. May 12, 2014, Petition for Vacation of Public Highway

On April 24, 2014, the Troy Township Board met and listed highways in a
petition to vacate public highways in Troy Township. SR1 182. Troy Township created
the actual petition and Troy Township’s clerk provided the petition to a township
member for circulation. SR1 158. The petition signors were all related to members of the
township board. SR1 T. 186-188. After the petition circulator obtained the signatures, it
was presented to Troy Township board members, wherein they swore to the following:

“We, the undersigned, having been first duly sworn, on oath depose and

say: That they have read the above and foregoing Petition and know the

contents thereof; and that the same is true of their own knowledge, except

as to matters therein stated upon information and belief, and as to such

matters, they believe the same to be true.” SR1, Exhibit 19, Appendix
pgs. 120-128.



The petition stated that “it would be in the best interest of the public that these
portions of the section line highways be vacated.” SR1, Exhibit 19.

A hearing on the petition was held on May 27, 2014. SR1 T. 197. No petition
signers were present. I1d. The Department filed a letter with Troy Township objecting to
vacating the public highways. SR1 Exhibit 8. Chris Hesla, Executive Secretary with the
South Dakota Wildlife Federation, appeared at the May 27, 2014, hearing and objected to
vacating the public highways. SR1 500. Troy Township “tabled” the motion only to
readdress it on June 26, 2014, at which time the township voted to vacate the public
highways. SR1, Exhibit 13. Although the “Notice of Hearing” for Township’s June 26,
2014 meeting referenced the prior hearing held on May 27, 2014, the notice did not list
the highways it sought to vacate. Id. Further, the Affidavit of Publication failed to verify
that the Notice of Hearing was published as required by law, since the affidavit was
signed and sworn to prior to the second publication. SR1, Exhibit 22.

On August 5, 2014, the Department appealed Troy Township’s June 26, 2014
decision to vacate the public highways in Troy Township. SR1 1.

2. July 9, 2014, Petition for Vacation of Public Highways

On July 7, 2014, Troy Township held a special meeting, placing additional
highways on a petition to vacate. SR1, Exhibit 14. Notice of that special meeting was
never published. SR1 T. 157. Once again, Troy Township created the petition, sought an
individual to circulate the petition, and signed an affirmation under oath attesting to the
truthfulness of the petition. SR1, Exhibit 20. Publication of the Notice was provided in
the Reporter & Farmer, but the Affidavit of Publication was signed and sworn to prior to

the second publication. SR1, Exhibit 21. The Department filed an objection to the



vacating of the public highways. SR1, Exhibit 9. The evening before the July 22, 2014
hearing, Troy Township held a special meeting, without notice, wherein they removed
certain highways from the petition that provided access to public lands. SR1, Exhibit 15.

On July 22, 2014, Troy Township held its hearing, removing certain highways
from the vacation list and passed a resolution to vacate other public highways. SR1
Exhibit 16. Steve Kjellsen and Jim Stoudt, residents of Watertown, South Dakota,
attended the hearing and testified against the proposed vacations. SR1 T. 45, 50. After the
hearing, Troy Township board member Thad Duerre summarized the true reasons for
vacating public highways when he told Jim Stoudt, “[t]his is our land, these are our roads,
this is our water and these are our fish and you’re not going to have access to them.” SR1
T. 53. On August 18, 2014, the Department appealed Troy Township’s decision to vacate
public highways. SR1 1.

The two Troy Township appeals were combined for trial on September 24, 2015,
in the Day County Courthouse in Webster, South Dakota. SR1 160. In its decision, the
circuit court affirmed in part and reversed in part Troy Township’s decision to vacate
public highways within Troy Township. SR1 504. This appeal follows.

B. Valley Township

Valley Township commenced three separate proceedings to vacate public
highways. SR2, Exhibit 2. Only the proceedings to vacate public highways related to the
July 21, 2014 petition are subject to this appeal. SR2, Exhibit 10.

The Valley Township board members decided which public highways to vacate.
SR2 T. 29. Valley Township created the petition and provided it to a township resident to
circulate. SR2 T. 28. After the petition was circulated, Valley Township board members

executed an affirmation attesting to the truthfulness of the petition exactly as the Troy

6



Township board members referenced above. SR2, Exhibit 12. The Notice of Hearing on
the petition was purportedly published in the Reporter and Farmer on July 28, 2014 and
August 4, 2014. SR2, Exhibit 12. A hearing on the petition was held on August 5, 2014,
wherein the Township decided to vacate the public highways in the petition. SR2, Exhibit
9.

No petition signers appeared at the hearing to provide testimony or evidence in
support of the vacation petition. SR2 T. 18. The Notice of Hearing did not give an
address, and instead indicated that the hearing would be held at the “Home of Brent
Zimmerman.” SR2, Exhibit 12. The Affidavit of Publication failed to verify that the
Notice of Hearing was published as required by law, since the affidavit was signed and
sworn to prior to the second publication. SR2, Exhibit 12. The Department filed a letter
with Valley Township objecting to the vacation of public highways. SR2, Exhibit 7. On
August 26, 2014, the Department appealed Valley Township’s decision to vacate public
highways. SR2 1.

A trial commenced on October 22, 2015, at the Day County Courthouse in
Webster, South Dakota. SR2 117. At the commencement of trial, without waiving its due
process and arbitrary and capricious arguments, the Department indicated that it would
not contest that a public interest existed to vacate five sections of highway, listed as the
third to seventh description in the resolution. SR2 T. 4-5, Exhibit 14. The circuit court
affirmed Valley Township’s vacation of public highways. SR2 333. This appeal follows.

C. Butler Township

On March 6, 2014, at Butler Township’s annual meeting, the board was advised
that board member Wes Nolte had been contacted by Valley Township regarding the

vacating of public highways. SR3, Exhibit 7. During Butler Township’s Board of
7



Equalization meeting on March 18, 2014, it discussed vacating public highways. SR3,
Exhibit 8. On June 24, 2014, Butler Township further discussed vacating highways. SR3,
Exhibit 9. After this meeting, Butler Township prepared a petition to vacate public
highways and sought out an individual to circulate the petition. SR3 T. 26-27.

The Notice of Hearing on the petition was purportedly published in the Reporter
and Farmer on August 4, 2014 and August 11, 2014. SR3, Exhibit 13. A hearing on the
petition was held on August 11, 2014. SR3, Exhibit 10. The Affidavit of Publication fails
to verify that the Notice of Hearing was published as required by law, since the affidavit
was signed and sworn to prior to the second publication. SR3, Exhibit 13. Further, the
purported second publication took place on August 11, 2014, the same day the hearing
took place. SR3, Exhibit 13.

No petition signers appeared at the hearing. SR3 T. 29. The published Notice of
Hearing failed to give an address for the hearing, only stating the hearing would be held
at “Dennis Johnson’s shop.” SR3, Exhibit 13. The Department filed a letter with the
Township objecting to the vacation of public highways. SR3, Exhibit 6. On September 2,
2014, the Department appealed the Township’s August 11, 2014 decision to vacate
certain public highways in Butler Township. SR3 1.

A trial commenced on October 22, 2015 in the Day County Courthouse in
Webster, South Dakota. SR3 102. At the commencement of trial, without waiving its due
process and arbitrary and capricious arguments, the Department indicated that it would
not contest that a public interest existed to vacate two sections of highway, listed as a

portion of the second description and the fifth description in the resolution. SR3 T. 5,



Exhibit 15. The circuit court affirmed Butler Township’s decision to vacate public
highways. SR3 330. This appeal follows.

D. Objections to the Scope and Burden of Proof

Prior to each separate trial, the Department sought a ruling regarding the scope of
the appeal from the townships’ decisions and the burden of proof at trial. See SR1 44, 86,
131, 206; SR2 43, 58; SR3 43, 58. The circuit court ruled that, “[a]s the appealing party
that takes issue with the decision of the appellee to vacate roads, appellant shall have the
burden of proof at trial.” Id. The Department renewed its objection just prior to each trial.
SR1T.5,6;SR2T.5;SR3T. 4.

STANDARD OF REVIEW

The standard of review for factual findings of the circuit court is clear error, and
the standard of review for legal conclusions is de novo. “When [the South Dakota
Supreme Court] review[s] such actions of a board of county commissioners after an
appeal to the circuit court, we apply the clearly erroneous standard to factual findings, but
accord no deference to the legal conclusions of the circuit court.” Gregoire v. Iverson,
1996 S.D. 77, { 14, 551 N.W.2d 568, 570.

ARGUMENT

The circuit court erred when it placed the burden of proof on the Department at
the de novo trials. The Department presented sufficient proof of public interest in keeping
the section line public highways open. Should this Court determine that the Townships
provided unbiased competent evidence that the public highways should be vacated,
irrespective of the fact that the burden of proof was wrongly placed on the Department,
the circuit court erred when it determined that the Department’s due process rights were
not violated. Finally, the Townships acted in an arbitrary and capricious manner.

9



A The circuit court erred when it placed the burden of proof on the
Department at the de novo trials.

The Department was incorrectly ascribed the burden of proof for each trial. SR1
131; SR2 58; SR3 58. Appeals from a township’s decision are heard and determined de
novo. SDCL 8-5-10; SDCL 2-14-2.1. A hearing de novo is defined as, “A reviewing
court’s decision of a matter anew, giving no deference to a lower court’s finding; a new
hearing of a matter, conducted as if the original hearing had not taken place.” Black’s
Law Dictionary, 738 (8th ed. 2004).

SDCL 8-5-10 is similar to SDCL 7-8-30, which sets the burden of proof for an
appeal of a county commission’s decision. See generally, SDCL 7-8-30; Goos Rv Center
v. Minnehaha County Comm'n, 2009 S.D. 24, 1 8, 764 N.W.2d 704, 707. This Court held:

“...appeals to the circuit court from a decision by the county board ‘shall

be heard and determined de novo.’... ‘the circuit court should determine

anew the question...independent of the county commissioner's decision.’

In re Conditional Use Permit Denied to Meier, 2000 S.D. 80, 1 21, 613

N.W.2d 523, 530. In addition, ‘the trial court should determine the

issues...on appeal as if they had been brought originally. The court must

review the evidence, make findings of fact and conclusions of law, and

render judgment independent of the agency proceedings.’ Id. ‘If the court

finds the decision was arbitrary or capricious, it should reverse the

decision and remand...Otherwise, it must affirm.” 1d. §22.”

Goos, supra., 18, 764 N.W.2d at 707, emphasis added.

This Court’s precedent works in unison with the statutes that allocate the burden
of proof. See SDCL 31-3-6, -7. The evidence presented to the township boards at a
properly noticed hearing held on a vacation petition must show that vacating public
highways will serve the public interest. Id.

The circuit court erroneously placed the burden of proof on the Department at all

the trials involved in this appeal. The burden of proof is statutorily placed upon the

township boards seeking to vacate the public highways, and requires the boards to show

10



how vacating public highways are in the public interest. SDCL 31-3-6, -7. If an appeal is
taken, the circuit court must determine the matter anew, independent of the township
boards’ decision, and as if it is originally before that court. SDCL 8-5-10; Goos, supra.
The Townships have the burden of proof at the trial de novo, no deference is
given to the original proceedings, and the matter is heard anew. Due to the circuit court
error, the Department was unduly burdened and requested a continuance which was
denied. SR1 149; SR2 76; SR3 82. Accordingly, this Court should reverse and remand.

B. The circuit court erred by holding that vacating the public highways did not
deny public access to a public resource.

The circuit court erred when it ruled that the townships’ vacation of public
highways did not deny public access to a public resource. The circuit court failed to
address rulings from the U.S. Supreme Court, the Water Rights Act, the Administrative
Rules, the Public Trust Doctrine, persuasive authority from our sister states, and it
incorrectly applied this Court’s holding in Parks. SDCL 46-1 et seq.; Parks, infra.

The U.S. Supreme Court has held that the scope of “the public trust doctrine
remains a matter of state law[.]” PPL Montana, LLC v. Montana, 565 U.S. 576, 132 S.Ct.
1215, 182 L.Ed.2d 77 (2012). Yet, the U.S. Supreme Court recognized a recreational
component to the public trust doctrine. See Illinois Cent. R. Co. v. lllinois, 146 U.S. 387,
452, 13 S.Ct. 110, 36 L. Ed. 1018 (1892) (finding that water was held in public trust so
the people “may enjoy the navigation of the waters, carry on commerce over them, and
have liberty of fishing therein, freed from the obstruction or interference of private
parties.”)

The Water Rights Act also highlights the importance placed upon the waters

found in South Dakota. SDCL 46-1 et seq. provides that the people of this State have a

11



paramount interest in the use of all the water, that the protection in the development of
the water resources is of vital concern, that all water is the property of the people, that the
water resources of this State be put to beneficial use, that the conservation of such water
is to be exercised with a view to the reasonable and beneficial use of the water in the
interest of the people, and for the public welfare. SDCL 46-1 et seq. These statutes are
prospectively written for the development of the water for public benefit. Id.

The waters also fall within the purview of ARSD 74:51:01:01 and 74:51:02:01.
The waters situated within the Townships meet the definition of a “lake” per ARSD
74:51:01:01. As the waters situated within the Townships are lakes, then they are
assigned the beneficial use of recreation. ARSD 74:51:02:01.

Further, the circuit court incorrectly applied this Court’s holding in Parks v.
Cooper. SR1 504; SR2 330; SR3 333; Parks v. Cooper, 2004 S.D. 27, 676 N.W.2d 823.
This Court held in Parks, “the public trust doctrine imposes an obligation on the State to
preserve water for public use. It provides that the people of the State own the waters
themselves, and that the State...as a trustee, controls the water for the benefit of the
public...However, it is ultimately up to the Legislature to decide how these waters are to
be beneficially used in the public interest.” Parks, supra., 1 53, 676 N.W.2d at 841.

The concept of preserving the public’s right to access the public water aligns with
the Parks holding. Id. This Court squarely placed South Dakota with her sister states that
allow for public access to public water. 1d. § 46, 676 N.W.2d at 838. See also, Idaho
Code Ann. 8 42-1501 (but see Idaho Code Ann. § 58-1203); Shokal v. Dunn, 109 Idaho
330, 707 P.2d 441; lowa Code § 466B.4(e) (2008); Utah Code Ann. §§ 73-29-103; -203;

Minn. Stat. § 116B03; MONT. CONST. ART. 9 § 3, PARA. 3; N.D. CONST. ART. XI, § 3;

12



N.D. Cent. Code § 61-01-26; United Plainsmen Ass'n v. N.D. State Water Conservation
Commission, 247 N.W.2d 457 (N.D. 1976). This spirit of access runs throughout the
Parks holding and in our sister states. Parks, supra. at { 46, 676 N.W.2d at 838.

The public’s right to access public water is found in U.S. Supreme Court case
law, the Water Rights Act, the Administrative Rules, the Public Trust Doctrine,
persuasive authority from our sister states, and this Court’s holding in Parks. Further, the
public’s right to access to the public’s water is found throughout the South Dakota
statutes. See generally, SDCL 88 43-17-29, 34A-2-1, 41-2-18, 46A-2-2. When water is
held in trust for the public, but the public’s access is removed and curtailed, all the afore-
mentioned law is violated. The State holds the water in trust for the public, and as a
trustee, it must allow the public to maintain its access to those waters held in trust.

1. Troy Township

The evidence demonstrated that due to the vacation of public highways, several
bodies of water are now inaccessible by the public. The body of water known as
“Welcome Lake” is now inaccessible by the public. SR1, Exhibits 3, 4. A body of water
to the northwest of Welcome Lake is now inaccessible by the public. Id. An additional
body of water to the northwest of Duerre Slough is now inaccessible by the public. Id.
Further, public access to both Jesse Lake and Duerre Slough is now severely curtailed. Id.
The only public access that remains is in the southwest and northern shoreline. This
severely curtails the public’s access to Jesse Lake, and deprives the public from accessing
Duerre Slough unless they have some type of watercraft.

The circuit court held, “at least one...highway...could also provide access to a

non-meandered body of water.” SR1 504. One unnamed highway leading to a single non-
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meandered body of water in an area containing some of the best public recreational
opportunity in South Dakota does not constitute access. The circuit court clearly erred
when it held that the vacation of public highways did not deny public access to a public
resource. The trial testimony and exhibits show how several bodies of water were
accessible via public highways, but due to the vacated public highways, the public’s
access to these bodies of water has been removed. Access to Jesse Lake is severely
curtailed and Duerre Slough is privatized. Eliminating this access is not in the public
interest. It frustrates the Water Rights Act, the Public Trust Doctrine, the Administrative
Rules, and runs counter to this Court’s holding in Parks. Parks, supra. Such actions
cannot stand. This Court should reverse and vacate the circuit court’s order.

2. Valley Township

The circuit court found that some of the vacated roads traveled to non-meandered
bodies of water within Valley Township. SR2 330. However, the circuit court also stated
that the vacating of public highways did not materially alter public access available to the
non-meandered bodies of water in Valley Township. Id.

Notwithstanding the circuit court’s contradictory statements, the trial evidence
demonstrated that vacating public highways curtails access to bodies of water and makes
at least one body of water inaccessible by the public. The largest body of water in Valley
Township (“Bohn Slough”) straddles the Township’s border and is an active fishery. SR2
117. In vacating these public highways, this substantial body of water is publicly
inaccessible from the eastern side of Valley Township.

Other roads vacated by Valley Township curtail the public’s access to the waters.

The public highways leading to the Lundeen Wildlife Production Area (WPA) were
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addressed by the circuit court on partial Summary Judgment. SR2 115. The circuit court
held that the southern highway leading to the Lundeen WPA did not provide access
directly to those public lands. 1d. However, the vacating of public highways curtails
access to the body of water that leads into the Lundeen WPA.

In sum, the circuit court clearly erred when it ruled that public access to public
resources was not being denied. Access to a substantial body of water on the eastern side
of Valley Township is now denied, and access to the water feeding into the Lundeen
WPA has been curtailed. These bodies of water were accessible by the public via the
Valley Township’s public highways. However, because Valley Township vacated public
highways, the public’s right to access these bodies of water is now removed.

This is not in the public interest, it runs contrary to the Water Rights Act, the
Public Trust Doctrine, the Administrative Rules, and runs counter to this Court’s holding
in Parks. Parks, supra. This Court should reverse and vacate the circuit court’s order.

3. Butler Township

The circuit court acknowledged that some of the vacated roads travel to the edge
of non-meandered bodies of water within Butler Township while at the same time
holding that the vacating of public highways will not alter public access available to the
non-meandered bodies of water in the Township. SR3 333. Notwithstanding the circuit
court’s contradictory holdings, the trial evidence demonstrated that vacating public
highways will curtail public access to bodies of water and make other bodies of water
totally inaccessible by the public.

Butler Township’s decision to vacate public highways makes several bodies of

water inaccessible by the public. As noted above, Bohn Slough straddles the border
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between Butler and Valley Township. Bohn Slough is an area actively utilized by
sportspersons. SR3 T. 33. Because of Butler Township’s decision to vacate the public
highways, all eastern access to Bohn Slough has been eliminated. SR3, Exhibit 3. Due to
the two-fold vacation proceedings by Butler and Valley Township, Bohn Slough is
inaccessible by the public. Further, Butler Township has eliminated public access to a
body of water to the northeast of Bohn Slough.

Butler Township curtailed public access to “Buck Slough,” a body of water
situated on the eastern side of Butler Township. SR3 T. 35, Exhibit 3. Lastly, as
evidenced by the township map documenting the proposed vacated public highways,
public access to several bodies of water located in the center of Butler Township is
curtailed. SR3, Exhibit 3.

The circuit court erred in holding that public access to a public resource was not
being denied. As shown from the trial evidence, several bodies of water were accessible
via public highways, including Bohn Slough. Because Butler Township vacated public
highways, the public’s right to access these bodies of water is removed. Access to Buck
Slough is curtailed. Another body of water to the northeast of Bohn Slough is privatized.
This is not in the public interest, it runs contrary to the Water Rights Act, the Public Trust
Doctrine, the Administrative Rules, and runs counter to this Court’s holding in Parks.
Parks, supra. This Court should reverse and vacate the circuit court’s order.

C. The circuit court erred by holding that the public interest was better served
by vacating the public highways.

The circuit court erred as a matter of law when holding that the public interest
was better served by vacating public highways. A township can only vacate a highway if

the public interest will be better served by the proposed vacation. SDCL 31-3-6. Further,
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when a petition is brought, a hearing must be held to determine whether the public
interest will be better served by that petition. SDCL 31-3-7.

In determining whether the public’s interest is better served by vacating public
highways, this Court held, “...As noted above, section lines, by operation of law, are
open to passage by the general public. While the Legislature did not impose upon
townships the duty to open, improve, and maintain every section line for the purpose of
vehicular travel, it nonetheless requires townships to act as trustees in guarding section
line rights-of-way for free public access.” Douville, supra., § 12, 641 N.W.2d 651.
Further, “The right of travelers to accessible township roads surpasses mere privilege.”
Willoughby v. Grim, 1998 S.D. 68, 18, 581 N.W.2d 165, 168.

The townships failed to gauge public interest and fulfill its responsibility as
trustees. Douville, supra. Rather, the township board members in each township appeal
determined which roads to place on a petition, drafted petitions to vacate public
highways, and swore oaths that the roads should be vacated prior to any public hearing.
No testimony or evidence in support of the petition to vacate the public highways was
presented at the public hearings. Further, the circuit court incorrectly ascribed all
testimony presented against vacating the public highways into the “hunters or fishers”
category. However, when the circuit court’s decisions are compared with the testimony at
the separate trials, it is clear that the townships abandoned their duties as trustees in
guarding free public access.

1. Troy Township
At its May 27, 2014 hearing, Troy Township did not examine whether public

interest was better served by the requested road vacations. SR1 T. 40-41. The township
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board cast off its duties as trustee because of the specter of legislation. SR1 T. 8-10; 239,
262. The township board indicated it did not need to provide public access to the waters
held in public trust. SR1 T. 40-41. Moreover, no petition signers were present at any
public hearing to present evidence or voice their opinion. SR1 T. 197.

By stark contrast, the evidence presented by the Department demonstrated a
public interest in the proposed public highways sought to be vacated. John Cooper
provided a historical perspective of public interest as well as examples of the public
utilizing these specific highways. SR1 T. 123-153. Both Conservation Officer Blake
Yonke and Wildlife Investigator Robert Losco testified about public interest in specific
locations in Troy Township impacted by the public highway vacations. SR1 T. 82-96, 96-
123 respectively.

The Troy Township board had actual knowledge about the public interest. Public
interest was shown at the hearing and the vacation of public highways should not have
occurred. Troy Township wrongly cast off its duties as trustee and did not gauge public
interest. Accordingly, this Court should reverse and vacate the circuit court’s ruling.

2. Valley Township

At the August 5, 2014 hearing to vacate public highways, Valley Township did
not examine whether the public interest was better served by vacating public highways.
Rather, Valley Township cast off its duty as trustee. Douville, supra. No petition signers
were present at the August 5, 2014 hearing. SR2 T. 18. In contrast, the testimony
highlighted public interest. Wildlife Investigator Robert Losco and Conservation Officer
Blake Yonke testified to public interest in specific locations in the township impacted by

the public highway vacation. SR2 T. 60-61; 51-55. In addition, Michael Herr testified
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that individuals commonly drive around the posted signage, with Brent Zimmerman and
Wesley Jensen agreeing. SR2 102-103; 113-114.

The Valley Township board had actual knowledge about public interest. As no
public interest to vacate the public highways was shown, no vacation of the public
highways should have occurred. Valley Township wrongly cast off its trustee duties and
did not gauge public interest, ergo, its decision to vacate the public highways cannot be
upheld. This Court should reverse and vacate the circuit court’s ruling.

3. Butler Township

At the August 11, 2014 hearing to vacate public highways, Butler Township did
not gauge whether the public interest was better served by vacating the public highways.
No signatories to the petition were present at the hearing. SR3 T. 29-30. The evidence
shows how Butler Township cast off its duties as trustee simply because, “Someone
finally figured out how to do it.” SR3 T. 94.

By contrast, the evidence provided many instances of public interest in these
public highways. Wildlife Investigator Robert Losco and Conservation Officer Blake
Yonke testified about the public interest in specific areas impacted by the proposed
public highway vacations. SR3 T. 33-36, 46-57. The common occurrence of persons
driving around posted signage as acknowledged by township board member Steve Witt,
demonstrates a public interest in utilizing these public highways. SR3 173.

The Butler Township board had actual knowledge about the public interest.
Moreover, no public interest was shown at the hearing to vacate the public highways.
Accordingly, the vacation of the public highways should not have occurred. Butler

Township cast off its duties as trustee and did not gauge public interest. Therefore, its
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decision to vacate the public highways should not be upheld. This Court should reverse
and vacate the circuit court’s ruling.

D. The circuit court erred by holding that the Township did not violate the due
process rights of the Department and general public.

1. The Townships Violated Constitutional Articles and Statutes

The circuit court erroneously ruled that the Townships did not violate the due
process rights of the Department and the general public. The Fourteenth Amendment to
the United States Constitution and Article VI, § 2 of the South Dakota Constitution both
provide that no person shall be deprived of life, liberty, or property without due process
of law. U.S. ConsT. AMEND. XIV, 8 1; S.D. CONST. ART. VI, § 2.

The requirements of due process apply to adversarial administrative proceedings
of local units of government. Hanig v. City of Winner, 2005 S.D. 10, 692 N.W.2d 202, {
10, 205-06 (quoting Strain v. Rapid City Sch. Bd., 447 N.W.2d 332, 336 (S.D. 1989)).
Further, “[t]o establish a procedural due process violation, [an individual] must
demonstrate that he has a protected property or liberty interest at stake and that he was
deprived of that interest without due process of law.” Daily v. City of Sioux Falls, 2011
S.D. 48, 802 N.W.2d 905. The test applied in order to determine whether an individual
received a fair and impartial hearing is whether there was actual bias or an unacceptable
risk of actual bias. Hanig, supra., 11, 692 N.W.2d at 206. "When a due process
violation exists because of a board member's disqualifying interest, the remedy is to
‘place the complainant in the same position had the lack of due process not occurred.™
Armstrong v. Turner Co. Board of Adjustment, 2009 S.D. 81, {32, 772 N.W.2d 643, 654

(quoting Hanig, supra., 1 22, 692 N.W.2d at 210).
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The Department and the general public are entitled to all due process protections
with Townships subject to all the Constitutional mandates. There is clear Legislative
guidance for following the procedural requirements, and failure to adhere to these statutes
lays out due process violations.

2. The Townships’ Common Violations

a. Predetermined Outcomes
Prior to the respective public hearings, the three townships listed public highways
in a petition, found an individual to circulate the petition, and signed an oath attesting to
the truthfulness of the petition. SR1 182, 158, Exhibits 19, 20, 21; SR2 T. 28, 29, Exhibit
12; SR3 T. 26-27, Exhibit 13. The petitions for each township indicated that “it would be
in the best interest of the public that these portions of the section line highways be
vacated.” Id. Each township board had already made up its mind to vacate the public
highways prior to any hearing. Thus, the Department did not receive a fair and impartial
hearing. The decision of the township board members to vacate the public highways,
when those township board members already predetermined which public highways
should be vacated, violated the Department’s and public’s due process rights.
b. Troy Township’s Bias
The circuit court erred in holding that the Department received, or could have
received, a fair and impartial hearing. “A fair trial in a fair tribunal is a basic requirement
of due process.” Daily, supra. 1 29, 802 N.W.2d at 917 (quoting In Re Murchison, 349
U.S. at 136, 75 S.Ct. at 625). “A fair trial in a fair tribunal is a basic requirement of due
process. Fairness...requires an absence of actual bias in the trial of cases. But our system
of law has always endeavored to prevent even the probability of unfairness. To this end,

no man can be a judge in his own case and no man is permitted to try cases where he has
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an interest in the outcome.” Murchison, supra. The elements of government that perform
hearings act as tribunals and must adhere to the tenets of due process and fairness.

The evidence shows how Troy Township board members’ families benefited from
the vacation of public highways. Notably, Thad Duerre placed his own driveway on the
petition and voted for its vacation. SR1 504. The circuit court erred when it speculated as
to how much of the now-vacated road would be tillable and when it found no personal
benefit to Thad Duerre existed in the now-privatized driveway. Id.

The township created and maintained Thad Duerre’s now-privatized driveway for
years. The township brought the roadbed to grade, determined slope to divest water from
the roadway, laid and packed the underlayment, and it graveled the road on a regular
basis. Following the public hearing on July 22, 2014, Thad Duerre told Jim Stoudt that,
“These are our roads, our land, our fish, and our water and you’re not gonna [sic] be
using them.” SR1 T. 257. Thad Duerre’s vote to vacate these public highways inured to
his benefit.

The Troy Township board members obtained land, free of the public highway
created by operation of law. SDCL 31-18-1. While no evidence was presented as to the
tillable nature of these returned lands, the vacation of public highways naturally increases
tillable acres, excludes the public, and affords more rights than previously enjoyed. This
establishes bias on the part of the board members.

c. SDCL 8-3-4; SDCL 8-3-15; SDCL 8-5-9

First, all three townships violated SDCL 8-3-4. Troy Township held special

meetings on April 24, July 7, and July 21, 2014, but did not follow the statutory

publishing requirement and did not publish notice of these three meetings whatsoever.
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SDCL 8-3-4; SR1 T. 156; SR1, Exhibit 11. Valley Township held a special meeting on
August 5, 2014, but did not give a physical address was given for the meeting, only the
“home of Brent Zimmerman.” SR2, Exhibit 12. Butler Township held a special meeting
on August 11, 2014, but the second date of publication was August 11, 2014, the same
date of the special meeting, with the only location given being “Dennis Johnson’s Shop.”
SR3, Exhibit 13; SR3 T. 14.

Second, all three townships violated the requirements for township elections.
SDCL 8-3-15. SR1 504; SR2 330; SR3 333. The circuit court gave two rationales for
disregarding these violations: 1) it seemed “rather wasteful,” and 2) that this appeal was
an inappropriate proceeding. Id. This is statutorily incorrect as compliance with the
statute is mandatory. SDCL 8-3-15; SDCL 2-14-2.1. Further, the circuit court
misinterprets Burns v. Kurtenbach, 327 N.W.2d 636 (S.D. 1982).

This Court held in Kurtenbach, “When a nominating statute plainly states its
requirements, those wishing to benefit from the statute must substantially
comply...[H]owever attractive it might be to liberally construe a statute to avoid a result
that may appear harsh, we will not so act when such action would do violence to the plain
language of the statute.” Id. at 638. The circuit court avoided what it calls a “wasteful”
result, but in doing so, disregards the plain language of the statute. SDCL 8-3-15. See
also, State v. Jensen, 2003 S.D. 55, 1 23, 662 N.W.2d 643, 650 (holding that Kurtenbach
requires compliance with explicit statutory requirements).

The circuit court acknowledged that all three townships violated SDCL 8-5-9.
SR1 504; SR2 330; SR3 333. Once again, however, the circuit court did not mandate

compliance with the statutory requirements. SDCL 8-5-9; SDCL 2-14-2.1.
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3. Troy Township’s Additional Statutory Violations

The circuit court acknowledged that Troy Township violated SDCL 8-3-1, but
failed to find that it constituted a due process violation even when considered in
conjunction with the other statutory violations. SR1 504; SDCL 8-3-1, SDCL 2-14-2.1.

The circuit court erred when it held that Troy Township did not violate SDCL 31-
3-6 by failing to list each landowner’s name with each corresponding section of vacated
highway, notwithstanding the statute’s explicit requirement. SR1 504. Further, the circuit
court erred when it held that the township did not violate SDCL 31-3-7, by failing to
publish in its notice the public highways subject to the vacation proceeding for the
continued May 27, 2014 vacation hearing. Id. The circuit court found that Troy Township
removed three designated descriptions from the petitions, and that it was different from
previously published petition. 1d. By altering the petition, the township was required to
republish the notice with a full listing of the public highways it sought to vacate. SDCL
31-3-7. The township’s failure violated due process rights of the Department and the
public at large.

4. Valley Township’s Additional Statutory Violations

Valley Township violated SDCL 8-5-1 by failing to provide an address for
the location of the public hearing. SR2 333. This was recognized by the circuit
court. Id. In allowing this violation, the circuit court reasoned that the statutorily
mandated notice of meeting requires a location, not an address. Id. The circuit
court’s logic does not pass muster. It is plain that the statute requires the
Township to state in the notice an address where the meeting is to be held. SDCL
8-5-1; SDCL 8-3-1. Interestingly, the circuit court held that, “[it took] two

minutes...to obtain that address from the local phone book.” SR2 333. This shows

24



the circuit court itself needed to resort to an address to ascertain the meeting
location. Such rationalization changes the onus of statutory compliance and would
require the Department and the general public to look up an address when Valley
Township failed to comply with its statutory obligation.

S, Butler Township’s Additional Statutory Violations

Butler Township did not provide adequate statutory notice for its August 11, 2014
hearing. Notice must be given by publication for at least two consecutive weeks. SDCL
31-3-7. The Township purportedly published notice on August 4, and August 11. The
Court erred when it held that even though Monday, August 11, 2014 was the official
publication date of the Reporter & Farmer, the paper would have been available to and
received in the mail by county residents on Saturday, August 9, 2014. SR3 330. That
reasoning fails to acknowledge the prima facie evidence that the publication occurred on
August 11, 2014, as required by SDCL 17-2-22.1. Notably, the affidavit of publication
was signed by the publisher on August 4, 2014, prior to the second publication taking
place. Id. This is similar to the affidavits of publication for the other townships which
likewise were signed prior to the second required publication.

The circuit court held that Butler Township failed to comply with SDCL 8-3-1 in
2014. SDCL 8-3-1; SR3 330. However, the circuit court failed to require the Township to
abide by the plain statutory language. Id. The Township has no discretion in complying
with SDCL 8-3-1. SDCL 2-14-2.1; Id. Again, the circuit court relies upon Kurtenbach

without the underlying rationale. Kurtenbach, supra; Jensen, supra.
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E. The circuit court erred by holding that the Townships’ decisions were not
arbitrary and capricious

1. Standard

Even if this Court determines that the public highway vacations served the public
interest and that the due process violations against the Department and general public
does not require reversal, this Court should reverse the townships’ decisions since they
were based upon personal, selfish, fraudulent motives, false information, or a lack of
relevant or competent information. Meier, supra., § 21, 613 N.W.2d at 530.

2. Argument

The Townships’ decisions to vacate public highways were arbitrary and
capricious. A decision is arbitrary and capricious when it is based upon personal, selfish,
fraudulent motives, false information, not governed by fixed rules or standards, or a lack
of relevant and competent evidence. See Certifiability of Jarmen, 2015 S.D. 8, 860
N.W.2d 1; Kirby v. Hoven School Dist., 2004 S.D. 100, 686 N.W.2d 905.

3. Troy Township

a. Personal, Selfish, Fraudulent Motives, False Information, Lack of
Relevant or Competent Information

Troy Township’s decision to vacate public highways was based on personal,
selfish, fraudulent motives, false information, or a lack of relevant and competent
evidence. Jarmen, supra. Personal or selfish motives was evidenced by Township board
member Duerre’s statement of “These are our roads, our land, our fish, and our water and
you’re not gonna [sic] be using them.” SR1 T. 257. In February 2015, Duerre called
Department employee Scott Lindgren to inquire about an incident concerning individuals
ice fishing on Duerre Slough. SR1 T. 10-11. During that phone call, Duerre told Lindgren
that “if vacating the roads didn’t work to keep people out, he’d find another way to do
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that.” Id. Township board members and their families benefitted from vacating the public
highways, as shown by increased farmland, privatized bodies of public water, and private
driveways. SR1 193-94, 252, 244. The Township’s decisions were made to the detriment
and exclusion of the general public. The Township’s board members decided what public
highways to vacate, created the petition, found an individual to circulate the same, and
affirmed under oath that the petition was true prior to any hearings.

Duerre desired to vacate the public highway leading to his residence and he
requested that public highway be added to the list of public highways to vacate,
notwithstanding that the public highway had been maintained by Troy Township for
years. SR1 T. 189-190, Exhibit 3. Board member Larry Herr also benefited from vacating
public highways. The vacated public highways are adjacent to property owned by Herr,
and as such, the public no longer has access. SR1 T. 190. Board member Daniel Grode
has family members that will benefit from vacating the public highways. Certain vacated
public highways are adjacent to Grode’s property and now the public no longer has
access to those public highways. SR1, Exhibit 2 (Directly south of photo point #3 (owned
by Donald Grode); East of photo point 35 (owned by Robert Grode)).

Troy Township Clerk Steve Witt personally benefits from vacating the public
highways. Certain public highways are adjacent to Witt’s property and now the public no
longer has access. SR1 T. 167-170. Further, the Township Treasurer Robert Duerre (Thad
Duerre’s father) benefits in that the public highway leading to Thad Duerre’s residence
also provides access to Robert Duerre’s residence.

Fraudulent motives or false information was evidenced by Troy Township’s real

motivation to keep sportspersons away and its fear of future legislation akin to SB 1609.
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SR1 T. 47, 239, 262. The Township claims that liability exists if these public highways
are not vacated is mistaken. Well established legal principals demonstrate the Township’s
fallacy regarding purported liability, not to mention that the Township maintains liability
insurance. SR1, Exhibit 7. Townships, as quasi-public corporations, are instrumentalities
of the State for the purpose of carrying into effect the functions of government and are
not liable for damages caused by negligent performance of such duties unless a cause of
action is expressly given by statute. Jensen v. Juul, 66 S.D. 1, 5, 278 N.W. 6, 8 (1938).
Townships are political subdivisions of the State or quasi corporations exercising part of
the State’s sovereign power and are not liable in the absence of a statute imposing
liability for injuries caused by defective highways. Williams v. Wessington Tp., 70 S.D.
75, 177,14 N.W.2d 493, 494 (1944). Actions by a township to vacate a public highway
are discretionary matters and liability does not exist simply because a township does not
vacate a public highway.

No requirement exists for a township to maintain a passable public highway on
every section line. Douville, supra. at 113. No affirmative action is necessary to open a
section line for public use. The public’s right to pass is not diminished merely because
townships are not required to improve every section line for vehicular travel. Section
lines, by operation of law, are open to passage by the public. 1d.  12. While the
Legislature did not impose upon townships the duty to open every section line for
vehicular travel, it does require townships to act as trustees in guarding section line
rights-of-way for public access. Id.

A lack of relevant or competent information is evidenced by Troy Township’s

failure to provide a transcript of the hearing, failure to provide a defensible reason why
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vacating the public highways better serves the public interest, and its failure to analyze
public interest. In fact, the testimony indicates otherwise. SR1 T. 226.

4. Valley Township

a. Personal, Selfish, Fraudulent Motives, False Information, Lack of
Relevant or Competent Information

Valley Township’s decision to vacate public highways was based on personal,
selfish, fraudulent motives, false information, or a lack of relevant and competent
evidence. Jarmen, supra. Personal or selfish motives was evidenced by the method in
which the road vacations commenced. The township board determined what public
highways to vacate, drafted the petition, and found an individual to circulate the same.
SR2 T. 15. No petition signers showed up at the August 5th, 2014 hearing in support of
the petition and no evidence was presented at the hearing that the public interest would be
better served by vacating the public highways. SR2 T. 18. Nevertheless, Valley Township
approved the petition. SR2, Exhibit 12. The Township clerk personally paid the
recording fee for the Resolution and Order to Vacate Roadways when the Township had
close to $30,000 in its bank account. SR2, T. 18, 19, 23. Vacating public highways only
furthered the interests of the township board members.

Fraudulent motives or false information was evidenced by Valley Township’s
decision to vacate public highways because of a concern about possible legislation and in
order to give property back to landowners. SR2 T. 32, 34. Those facts fail to demonstrate
that a public interest existed to vacate these public highways. SDCL 31-3-6. Valley
Township is protected from liability by the principle of sovereign immunity. Juul;

Williams, supra. Valley Township is not required to maintain every public highway in the
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township, but it is required to act as a trustee to protect public access and use of these
highways. Douville, supra., at 112, 13.

A lack of relevant or competent information is evidenced by Valley Township’s
failure to provide a transcript of its hearing, to show how public interest was better served
by vacating public highways, and to conduct any public interest analysis. SDCL 31-3-6.
In fact, it was only in preparing for the underlying trial that VValley Township Chairman
Herr physically walked the public highways to look at their conditions. SR2, T. 39.

5. Butler Township

a. Personal, Selfish, Fraudulent Motives, False Information, Lack of
Relevant or Competent Information

Butler Township’s decision to vacate public highways was based on personal,
selfish, fraudulent motives, false information, or a lack of relevant and competent
evidence. Jarmen, supra. Personal or selfish motives was evidenced by Butler
Township’s decision arising from persons who were not part of the Township. SR3 T. 17.
Further, the township board determined which public highways to vacate, drafted the
petition, and found an individual to circulate the same. SR3 T. 26-29. No petition singers
showed up at the August 11, 2014 hearing to present testimony or evidence in support of
the petition. SR3 T. 29. Nevertheless, the Township approved the petition. SR3, Exhibit
10. This all occurred because, “someone finally figured out how to do it.” SR3 T. 94.

Fraudulent motives or false information was evidenced by Butler Township’s
decision to vacate public highways being based upon potential cost of maintenance,
population, and usage. SR3 T. 76, 86, 90. None of those factors are relevant for vacating

a public highway. SDCL 31-3-6. Potential maintenance was confused with current
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liability to maintain. In addition, neither population nor usage is relevant in determining
whether the public interest is better served by vacating the public highway. SDCL 31-3-6.

Butler Township’s claim that liability exists if these public highways remain open
is unsupported. The Township has not been faced with any situation in which the public
has driven through barricades and ended up with a vehicle in the water. SR3, T. 84.

Well established legal principals demonstrate the Township’s fallacy regarding purported
liability, not to mention the fact that the Township maintains liability insurance. Juul,
supra. Williams, supra. Actions by a township to vacate a public highway are
discretionary matters and liability does not exist simply because a township does not
vacate a public highway. A township need not maintain a passable public highway on
every section line. Douville, supra. at 113. No affirmative action is necessary to open a
section line for public use. The general public’s right to pass is not diminished merely
because townships are not required to improve every section line for vehicular travel.
Section lines, by operation of law, are open to passage by the public. Id. § 12. While the
Legislature did not impose on townships the duty to open, improve, and maintain every
section line for vehicular travel, it requires townships act as trustees in guarding section
line rights-of-way for free public access. Id.

A lack of relevant or competent information is evidenced by Butler Township’s
failure to provide a transcript of the hearing, no underlying reasoning, and no public
interest analysis for vacating the public highways. Further, the Township never received
complaints from landowners about a need to vacate public highways. SR3 T. 91.

1. CONCLUSION

The Department requests that this Court reverse the circuit court’s Order

affirming the Townships’ Final Decision on several grounds. First, the Department asks
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this Court to conclude, as a matter of law, that a public interest exists to not vacate the
public highways in question. The circuit court clearly erred in that public access to a
public resource was denied. Next, the Department asks this Court to conclude, as a matter
of law, that the circuit court erred in determining that the Department’s due process rights
were not violated and that the Township’s decisions was arbitrary and capricious. Finally,
the circuit court misinterpreted the plain language of SDCL 8-5-10 and this Court’s
precedent, that the Department was wrongly ascribed the burden of proof at the de novo
trial, reverse the circuit Court’s Order, and remand the case for consistent proceedings.
Dated this 28™ day of December, 2016.
RESPECTFULLY SUBMITTED:
STATE OF SOUTH DAKOTA, DEPARTMENT

OF GAME, FISH AND PARKS, APPELLANT

/s/ Richard J. Neill
Richard J. Neill
Special Assistant Attorney General
523 East Capitol Avenue
Pierre, SD 57501
(605) 773-2750
richard.neill@state.sd.us

/s/ Paul E. Bachand
Paul E. Bachand
Special Assistant Attorney General
PO Box 1174
Pierre, SD 57501
(605) 224-0461
pbachand@pirlaw.com

Attorneys for Appellant
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT

: 88,

COUNTY CF DAY) FIFTH JUDICIAL CIRCUIT
* * * * x * * % * % *x * * k Kk * *x Xk Xk %X * * % *x * * * K & *x k * %
STATE OF SOUTH DAKOTA, File 18CIVi4-42
DEPARTMENT OF GAME, FISH 1BCIVv14-48
AND PARKS,

Appellant,

-vs- ORDER AFFIRMING IN PART

AND REVERSING IN PART THE
DECISION OF THE TROY TOWNSHIP
BOARD OF SUPERVISORS

TROY TOWNSHIP, DAY COUNTY,
SOUTH DAKOTA,

Appellee.

* ¥ % & % * % % % ¥ * * ¥

Appellant, State of South Dakota, Department of Game,
Fish & Parks (“Department”), appealed the decision of the Troy
Township Board of Supervisors (“Township”) to vacate certain
public highways. The matter came on for trial de novo before the
Honorable Jon §. Flemmer, Circuit Court Judge, presiding, on
September 24, 2015. The Department appeared through its
attorneys, Paul E. Bachand and Richard J. Neill. The Township
appeared through its attorneys, Jack H. Hieb and Zachary W.
Peterson.

Having conducted a review ¢of this matter under the de
novo standard of review, having considered the evidence and
testimony presented at trial, having considered the written
arguments of counsel, having rendered its Memorandum Decision,

which was filed July 21, 2016, and is incorporated herein by this

Fited on: 08/17/2016 DAY County, South Dakota 18CIV14-000042
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reference, and entered Findings of Fact and Conclusions of Law
this same date, which are incorporated herein by this reference,
it is now

ORDERED as follows:

1. Township’s decision to vacate a section of highway
located on the east side of the northeast quarter of section
twelve in Troy Township, and a section of highway on the east
side of the east half of section thirteen in Troy Township is
reversed. Because a like resolution was not passed by both Troy
and York townships, the vacation of those highway sections by
Troy Township must be reversed and remanded for further action
by Township.

2. Township’s decision to vacate all other portions
of highway is affirmed.

rled 8/17/2016 9:59:52 AM
BYNTHE PO

Attest
Jessica Saitler
Cler<fCepuly

Circuit Court Judge
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT
58,
COUNTY OF DAY FIFTH JUDICIAL CIRCOUIT

* *x k % *x X k & %k x &£ x & x X &k % + & ¥ &£ * & & & & & & * X Kk & &

STATE OF SOUTH DAKOTA, File 18CIV14-42

DEFARTMENT OF GAME, FISH 18CIV14-48
AND PAREKS,
Appellant,
-vs-— FINDINGS OF FACT AND

CONCLUSIONS QF LAW
TROY TOWNSHIP, DAY COUNTY,
SOUTH DAKOTA,

Appellee.

*  F o+ A+ % X F F o H H

* kK k% k x &k *k ¥ % % & % & % ¥ X X * X * x *x F* kx * K &k % * k k %X *

Appellant, State of Scuth Dakota, Department of Game,
FPish & Parks ("Department”), appealed the decision of the Troy
Township Board of Supervisors {(“Fownship”) to vacate certain
public highways. The matter came on for trial de nove bhefore the
Honorable Jon 5. Flemmer, Circuit Court Judge, presiding, on
September 24, 2015. The Department appeared through its
attorneys, Paul E. Bachand and Richard J. Neill. The Township
appeared through its attorneys, Jack H. Hieb and Zachary W.
Feterson.

Having conducted a review of this matter under the de
rnove standard of review, having considered the evidence and
testimony presented at trial, having considered the written
arguments of counsel, and having rendered its Memorandum

Decision, which was filed July 21, 2016, and is incorporated
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herein by this reference, the Court now makes and enters the
following:

FINDINGSE OF FACT
A. BACKGROUND

1. Township's Board, acting under ifts statutorily
granted authority, accepted two petitions from the voters of
Township seeking to vacate rights-of-way.

2. After the petitions were prepared, they were
circulated and signed by Township’s registered voters.

3. Attached to each petition was a statement signed,
under ocath, by the two supervisors and the chairman, indicating
they had reviewed the petition, knew its ceontents, and believed
the people listed signed the petition and sought to vacate the
highways listed therein.

4, Township noticed and subsequently held hearings on
gach petition.

5. Because of input from the Department, the board of
supervisors removed certain highways from the proposed vacation
list and, ultimately, refrained from vacating those highways
since they provided access to public lands.

6. Township adopted a corresponding resolution of
vacation for each petiticn.

7. The first resclution vacated twelve portions of

the Township's highways, see Ex. 24, while the second rescluticn
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vacated eight additional portions, see Ex. 25. The first resolu-
tion was adopted on June 26, 2014, and the second resclution was
adopited on July 22, 2014,

8. In response to these decisions, Department timely
filed a Notice of Appeal as to each resolution, and the appeals
were combined for trial.

B. PUBLIC INTEREST

9. Some of the vacated portions of highway would
allow travel to the edge of non-meandered bodies of water within
the Township. Department argues that the Township sought to deny
access teo these bodies.

10. It is clear from the evidence that, despite any of
the twenty highway vacations, there will still be public access
available to the non-meandered bodies of water in Troy Township.
Several examples were provided as to highways that allow access
to non-meandered bodies of water that were not vacated because
they also provide access to farmland and a cemetery. There is,
moreover, at least one Day County highway that could also provide
access to a non-meandered body of water,.

11. While witnesses for Department testified they had,
on various occasions, come into contact with sportsmen on some of
the highways at issue, it is evident that none of these highways
provide access to travel thrcough the township, because they are

either covered or damaged by high waters.
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12. At best, the highways at issue provide access to
landowners of adjoining land — access that would continue if the
highways were vacated and the land subsequently reverted to the
adjoining landowners.

13. The vacated highways do not help the traveling
public traverse the township.

14. 1In order to have the wvacation issues brought
before the board, a petition was prepared by Steve Witt, Township
Clerk, with assistance from a neighboring township's clerk.
Another resident circulated the petition and gathered six other
signatures from Township residents.

15. According to the Day County Auditor, as of June 1,
2016, there were twenty active voters in Troy Tewnship and one
inactive voter. 8ix of those voters signed the petition, a
seventh circulated the petition, and three others are Township
supervisors. Steve Witt, Township Clerk, is the eleventh resi-
dent of Township. Robert Duerre is Township Treasurer. This
means that at least twelve of the twenty active voters in
Township were involved in the vacation process.

16. The majorify of Township’s residents live there
because they farm or have family members involved in farming. It
is therefore not shocking to the Court that the highways at issue
adjoin land owned by members of Township®s board of supervisors

and others involved in circulating and signing the petition.
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17. Based upon the photos admitted at trial, very
little of the vacated highways 1s useable as tillable acres
without investing considerable time and money to make the strips
tillable.

18. Conseguently, any attempt to ascribe private gain
as a motive for vacation of the highways at issue is folly and
without merit.

19. While the members of the public that attended the
township meetings where vacation was discussed all favered keep-
ing the highways open, their purpose was singular: to maintain
access for hunting and fishing.

20, Likewise, Department’s only interest is unfettered
access for hunting and fishing at both Township’s and public
safety’s expense.

21. Department's witnesses acknowledged that a duck or
a pheasant could land almost anywhere and, if that were the only
criteria evaluated, then no highways could bhe vacated.

22, Former Secretary of Game, Fish & Parks, Jchn
Cooper, also acknowledged that “[s)lafety issues are a legitimate
issue, I think, for all agencies and for townships.”

23. Township officials testified there was concern
that many of the highways being wvacated would lead members of the
traveling public to “pinch points” where they would be required

to turn around as best they could and then retrace their tracks,
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because they could not get to another intersection on that
particular highway.

24, There was also testimony concerning washouts,
flooded highways, and other perils situated on the highways at
issue.

25. In weighing the issues and proceeding with the
resolutions to vacate the highways, Township determined the
public interest would be better served by proceeding with vaca-
tion, as opposed to leaving dangercus and unused section line
highways open for public travel, especially when those highways
do not allow any traveler to reach any intersecting highway due
to their conditioen.

26. There could be litigation against the Township in
the event of accidents on the highways the Township sought to
vacate. 1In that case, the Township would incur expenses defend-
ing itself before that litigation was resolved, which would
result in expenses that could be avoided.

27. Whether Township may ultimately aveoid liability
{and incur needless and potentially crippling expenses) does not
mean it should ignore situations that could cause harm to the
traveling public.

28. Although SB 169's introduction certainly factored
into Township's decision to proceed with its resolutions, that

fact does not mean Township did not have the public interest in
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mind when vacating what it perceived to be dangerous highways,
rather than delaying that decision and, possibly, forfeiting the
opportunity to rectify that dangerous situation.

29. A review of the testimony and evidence presented
at trial illustrates that Township carefully considered which
portions of highways should be vacated.

30. Township listened to input from Department and
removed those portions of the proposed highways that provided
access to public land.

31. Township weighed the interests of sportsmen to
have use of section line highways for road hunting and access to
non-meandered bodies of water against providing feor the safety of
211 the traveling public within its borders, as well as the
financial cost associated with maintaining little used highways.

32, After weighing the evidence, Township determined
public safety, and more specifically protecting the traveling
public, outweighed Department’s and sportsmen’s interest to
access section line highways for hunting and fishing.

33. This determination does not mean that sportsmen
and Department lack a public interest in accessing the section
line highways — they do have a puoblic¢c interest. Township, too,
has a public interest in public safety, specifically keeping the

traveling public safe, as well as managing financial commitments,
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C. DUE PROCESS

34. With regard to Department’s arguments concerning a
lack of notice ¢f special township meetings, minutes from the
special meetings show no action was taken at these meetings,
though there were discussions about proposed highway vacations.

35. With regard to Department’s argument that Township
failed to properly elect officers by paper ballot, the minutes
from Township annual meeting, held on March 4, 2014, establish
that three people were present: Daniel Grode, Thad Duerre, and
Steve Witt. See Ex. 10 {Minutes from March 4, 2014 meeting). A
motion was made to re-elect the present officers and that motien
carried. There was only one candidate for each office.
Therefore, the use of any type of ballot seems rather wasteful.

36. With regard to Department’s argument that Township
failed to properly give notice for the 2014 Annual Meeting, no
evidence was presented that anyone who resided in Township that
would have been eligible to participate in the 2014 annual
meeting was deprived of an opportunity to be heard at that
meeting. The same officers were re-elected at the 2014 annual
meeting as had previously served. Even if this Court were to
nullify the action taken at the 2014 annual meeting, it would
appear that those same officers would continue in their positions

until replacements were elected.
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37. With regard to Department’s argument that Township
failed to republish descriptions of the highways it intended to
vacate in its notice for the meeting held on June 26, 2014, the
June meeting was held because the board of supervisors decided to
continue the meeting held May 27, 2014,

38, The Affidavit of Publication and Netice of Hearing
published following that decision had previcusly been noticed by
publication and was published on June 16, 2014, and June 23,
2014. It removed three designated descriptions from the petition
but did not add any additional highways to be wvacated. The
notice indicates the board of supervisors refused to vacate
certain portions of highways leading to the Lily Game Production
Area, as well as two separate parcels in that notice that had
previously been included in a notice for hearing on petition for
vacation of public highway published on May 19, 2014, and May 2¢,
2014,

39. The notice further specifically stated a vote on
the remaining portions of the highways described in the petition
was to be tabled and that a meeting would be held to take further
action on June 26, 2014, at 1:00 ¢'¢lock p.m. at Larry Herr'’s
home.

40. The reason for publishing the notice following
the continued hearing was twofold: first, to advise the public of

Township’s decision not to preoceed on vacation of three parcels;
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and second, to inform the public when further action would be
taken.

41. With regard to Department’s argument that Township
failed to provide a verbatim transcript of the vacation proceed-
ings, townships do not employ court reporters or recorders to
take down and transcribe township meetings.

42. In Day County Civil Number 14-42, an Affidavit of
Steven Witt dated August 28, 2014, was filed with the Clerk on
September 2, 2014. Attached to that affidavit is a copy of tLhe
resclution and order to vacate roadways executed by the board of
supervisors on June 26, 2014, together with an Affidavit of
Publication dated June 30, 2014, and a copy of the resolution as
it was published in the local newspaper. &4 copy of a letter to
the Clerk of Courts from Attorney Neill and a Sheriff’s return,
indicating service of a Notice of Appeal had been completed on
Duerre, was also attached to that affidavit.

43. With regard to Day County Civil Number 14-42, at
trial, the parties stipulated to the submission of the type-
written minutes of the meeting held June 26, 2014 — including the
resolution and order to vacate highways, handwritten notes made
at that meeting by Township Clerk Witt, additicenal handwritten
notes by Township Clerk Witt, a list of those individuals in

attendance, and a motion made by Grode.

10
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44. With regard to Day County Civil Number 14-48, the
Court admitted the minutes of the Troy Township meeting held July
22, 2014; the Resolution and Order to Yacate Roadways Meeting, as
well as a copy of a motion made by Grode on July 22, 2014, not
to vacate certain highways; a motion made by Grode on July 22,
2014, to vacate certain roadways having determined the public's
interest will be better served by the proposed vacation; and a
list of those individuals who attended the July 22, 2014,
meeting. See Ex. 16. The Court further admitted a copy of the
Resolution and Order to Vacate Roadways as filed with the Day
County Register of Deeds on July 23, 2014. See Ex. 25. And
finally, the Court admitted the Affidavit of Publication of
Notice for Hearing of the July 22 meeting. See Ex. Z1.

45. The petition presented at the meeting held on June
26, 2014, and the resolution adopted that day contain the names
of the owners of the land through which the highways pass. See
Ex. 24,

46. The petition presented at the meeting held on July
22, 2014, and the rescluiion adopted that day list the names of
the owners of the land through which the highways pass. See EX,.
25,

47. Department presented absolutely no evidence that
any supervisor acted on the petition because they would person-

ally benefit from the highways being vacated.

11
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48. With regard to the Department’s argument that Thad
Duerre persconally benefitied from the highway vacation leading to
his farm, Duerre testified he is the only individual that uses
the highway, and as such, he did not feel it was necessary for
the township to continue maintenance on what was essentially his
driveway.

49. Although Duerre will certainly receive the real
estate upon which that highway sat, unencumbered by a section
line highway after the wvacation, if he owns the adjeining land,
he will also now be burdened by additional obligations to main-
tain the vacated highway, without any monetary assistance from
Township. That does not constitute a benefit to Duerre.

50. &Although the board of supervisors selected the highways
it thought most beneficial to vacate, the petitions were circu-
lated by a non-board member.

51. Township's registered voters individually choose
whether to sign the petition or teo refrain.

b. ARBITRARY AND CAPRICIOUS

52. 8ince this is a rural area, it is not surprising
that most of Township's residents are somehow involved in farming
and, as a result, own land within Township.

53. It is also not surprising, given the Township's
character and population, that any decision to vacate highways

would result in some board supervisors, if they owned the

12
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adjoining land, receiving the alleged “benetit” of an additional
thirty-three foot parcel of very little tillable land resulting
from the vacation.

54. In most cases, adjeining landowners already enjoy
the “"benefit" of paying taxes on the thirty-three foot strip of
land regardless of its use.

55. Simply because a board supervisor receives
possession of this thirty-three foot strip of land does not mean
it is immediately available for growing crops.

56. Department’s only support for this "benefit" are
its allegations, which are not evidence.

57. The record contains no evidence indicating any
individual, including board supervisors, would benefit economic-
ally or otherwise from any highway vacation. Nor is there any
evidence establishing that those non-existent benefits caused
them to vacate the highways at issue. Department’'s allegations
are absurd.

58. Department also avers the decision to vacate was
made to the “detriment and exclusion of all others in the
community.” This is simply not true.

59. The testimony indicates the Board reviewed the
condition of the highways within its borders and identified those
areas that no longer served the public interest in expending

Township resources to improve or maintain. If the highways at
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issue were not vacated, then Township could potentially be
required to maintain or improve the highways in the future.

60. Many of these highways were no longer useable due
to the high water that has been in the area for over twenty
years.

1. Moreover, the vacation eliminates the potential
for an unsuspecting driver to suddenly find himself engulfed by
water in the middle of the night.

$2. Sufficient documentaztion was provided concexrning
actions taken at the two meetings where the resclutions were
adopted. Township's board of supervisors also provided testimony
explaining why they believed the listed highways should be
vacated. Further, the petition and resolution set forth reasons
for the wvacation.

63, Township had relevant and competent information tec
make its decision in adopting the two resclutions.

E. ADJOINING TOWNSHIP VACATIONS

64. Chelsea Krause, a Department employee, was called
as a witness at trial. Krause helped make exhibits and map the
legal descriptions contained in the petitions.

65. In her testimony, she stated that two sections of
highway sharing & section line with York Township, which were
vacated by Troy Township, were not included in resolutions

adopted by York Township vacating those highways in its township.
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66. Those sections of highway are located on the east
side of the northeast quarter of section twelve in Troy Township,
and on the east side of the east half of section thirteen in Troy
Tewnship.

67. The corresponding highways on the west side of the
northwest quarter of Section seven in York Township and the west
half of Section eighteen in York Township were not included in
petitions for highways vacated by York Township.

$8. A third portion of highway vacated by Troy Town-
ship was also located on the township line with York Township.
But that description was included in a like resolution adopted by
York Township.

CONCLUSIONS OF LAW

1. Any of the foregoing Findings of Fact that contain
Conclusions of Law or are a mixture of fact and law are by this
reference incorporated herein.

2. This Court has jurisdiction of the subject matter
and of the parties.

3. In South Dakota, there is, by operation of law, a
public highway along every section line, unless a portion of a
section line is lawfully vacated or relocated. SDCL 31-18-1.

4. Townships are not required to copen, improve, and
maintain a passable highway on every section line. Dguville w,

Christensen, 2002 S$.D. 33, ¥ 12, 641 N.W.2d 651, 655,
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5. A& township board of supervisors is required to
construct, repair, and maintain all township reads. SDCL 31-13-1.

6. The board of supervisors for an organized township
is authorized to vacate or relocate any section line highway
under its jurisdiction., SDCL 31-18-3.

7. The power to vacate or relocate & section line
highway has two conditions before it can be wielded: first, the
board of supervisors must receive a petition of two or more
voters of the organized township; and second, the public interest
musi be better served by the proposed vacation or relocation.
S5DCL 31-3-6.

8. One aspect of public interest Township must
censider is its duty to maintain township highways for the
traveling public. This is done to protect the traveling public
and keep them safe from any defects in the highways. Further,
this obligation to provide maintenance must be accomplished
within the budget -~ a budget funded by Troy Township taxpayers.

9. A petition for vacation must “set forth the
beginning, course, and termination of the highway proposed to be
located, changed, or vacated, together with the names of the
owners of the land through which the highway may pass.” Id.

10. The statement attached to the petitions in this
case did not indicate that Township‘s board of supervisors

believed by signing the oath the highways should be wvacated.
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Rather, it simply indicated that the Township’'s board of super-
visors believed the people signing the petition sought o vacate
the designated highways. It indicated the supervisors believed
the individuals wanted to go forward with the process.

11. In no way do the signatures mean the two super-
visors and chairman had already made a decision on whether to
vacate the highways. This is especially true when several high-
ways initially included in the petition were removed from the
proposed vacation list and not vacated. It would belie the
evidence presented to this Court to conclude otherwise.

12. Under Parks_v. Cooper, 2004 $.b, 27, 1 46, 676
N.W.2d 823, 838, the State of South Dakota holds all waters in
trust for the public. However, alsoc in that case, the South
Dakota Supreme Court determined that it was up te the South
Dakota Legislature to determine what bodies of water are open for
recreational use. Id. at 9950-51, 676 N.W.2d at 840-41.

13. Department’s assertion that the Township scught to
deny access to non-meandered bodies of water is not supported by
the evidence presented at trial.

14. Department's definition of public interest is too
narrow: it only considers individuals that desire to use the
highways for access teo hunting and fishing. Township must
instead consider all aspects of public interest, not just an

agency advocating hunting and fishing rights.
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13. In considering vacation, the Township must con-
sider all aspects of public interest, including safety. The
Township must balance the resources 1t has to maintain the more
traveled township highways against the loss of some access to
non-meandered bodies of water and hunting opportunities on
portions of little used highways.

16. The Township is not required to wait for an
accident to happen before taking remedial action to protect the
traveling public from the accumulated water on the section lines
Township has neither the intent nor the resources to improve or
maintain.

17. Department’s argument that the Township and its
board of supervisors sought to privately profit from vacating the
highways is meritless.

18. The Court cannot find, based on the evidence
presented, that the public interest would be better served by
keeping the vacated portions cof highways open for sporismen,
thereby exposing the traveling public to dangerous highway con-
ditions while also taking valuable resources away from highways
that are regularly used. Township did nct err in voting to vacate
the proposed portions of highways.

19. Department's due process rights were not violated

by a failure to publish notice ¢f three special meetings on April
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24, 2014, July 7, 2014, and July 21, 2014, where the Township
took no action.

20. This appeal is not the appropriate proceeding to
challenge the ability of Township's officials to hold office.

Burns v. Kurtenbach, 327 N.W.2d 636 (5.D. 1982). The township

supervisors’ authority is not a proper issue for determination in
this appeal. The election method used at the annual meeting did
not vieclate the Department’s due process rights in this
proceeding.

21. Likewise, the failure to provide proper nctice of
an annual meeting, in which vacation of highways was discussed
but no action was taken, did not violate Department’s due process
rights in this appeal.

22. There is no violation of Department’s due process
rights by publication of Exhibit 22, which was the notice of
hearing published following the board of supervisors’ decision to
continue the hearing held May 27, 2014. The notice does not
violate SDCL 31-3-7 in that there had already been two prior
publications of the notice of hearing on petition for vacation of
public highways.

23. The transcript referred to in SDCL 8-5-9 is a
requirement that any documentation presented at a township
meeting, any minutes of that meeting, and any resolutions

adopted there must be filed with the Clerk of Courts.
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24. The Affidavit of Steven Witt being filed with the
Clerk of Courts is sufficient to meet the transcript requirements
of SDCL 8-5-9 for Day County Civil Number 14-42,

25, ERven if a similar Affidavit of Steven Witt was not
filed in Day County Civil Number 14-48, it is clear that Depart-
ment received all of the documentation relevant to the petition,
notice of meeting, action taken at the meeting, and publication
of the resolution in each case.

26, The purpose of SDCL 8-5-9 is Lo ensure that the
issues are sufficiently settled and framed so the issues can be
tried. If the necessary information was not timely provided, then
the appropriate action would have been to delay the trial on the
issues. However, Department chose not to pursue that action.
Instead, it is clear from the motions, briefs, and testimony
provided by Department that it had sufficient information to
raise and try numerous issues.

27. Although Township may not have technically
complied with SDCL 8-5-9 in Day County Civil Number 14-48, it
appears to the Court that sufficient documentation was provided
for the Department to go forward with trial and appeal. Thus,
Township substantially complied with the statute's provision.

See Waqner v. Truesdell, 1%98 S.D. 9, 1 7, 574 N.W.2d 627, 629

(holding substantial compliance means actual cempliance in
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respect to the substance essential to every reasonable objective
of the statute).

28. Because Department was provided with sufficient
documentation and SDCL 8-5-9 does not regquire a verbatim tran-
script, Township did not viclate Department’s due process rights
by failing to file an affidavit or verbatim transcript.

29. Department's interpretation of SDCL 31-3-6 would
inject an additicnal requirement, namely that each landowner's
name for each section of highway to be vacated must be listed
with the corresponding section of highway. SDCL 31-3-6 does not
mandate that additional requirement.

30. The two petitions presented and resolutions
adopted all fully comply with SDCL 31-3-6. Consequently, Township
did not violate Department’s due process rights.

31. The record is devoid of evidence evincing the
procedure employed by Township with respect to the initiation of
the petition was improper or illegal.

32. Township did not wviolate Department's due process
rights. Department had actuzl notice of the hearings; Department
provided documentation cpposing both petitions; and Department
had representatives at one hearing. Consequently, Department
received all its due process rights as required by law,

33. Township's thought process and decision took into

account all aspects ¢f the public interest. The fact that
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Township favored public safety over sportsmen’s opportunities on
certain sections of the highways dees not mean that it was an
arbitrary and capriciocus decision.

34. The board of supervisors did not eXercise personal
and selfish motives in reaching the decision to adopt the two
resolutions to wvacate.

35. Township's board of supervisors did not use
fraudulent or false motives when it reached its decision to
vacate the highways listed in the two petitions. Instead,
Township’s board inspected the township highways, made a deter-
mination on which highways n¢ longer needed to be a part of Town-
ship’s highway system, and moved forward by taking the appro-
priate action to vacate the selected highways. These actions are
not arbitrary and capricious.

36. Township had relevant and competent information to
make its decision in adopting the two resolutions. Its decision
was not arbitrary and capricious.

37. SDCL 31-3-13 provides, in relevant part, that in
order to vacate a highway located upon a township line, it is
necessary that the board of supervisors of the adjoining civil
township pass a like resclution and enter an order vacating said
highway. Thus, for a township to legally vacate a section line

highway on a township line, it is necessary for both township
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boards of supervisors to pass like resolutiens vacating the
highway.

38. The last two legal descripticns set forth in the
Notice of Appeal filed in Day County Civil Number i4-48, cannot
be legally vacated at this time. Because a like resolution was
not passed by both townships, the vacation of those highway
sections by Troy Township must be reversed and remanded for
further action by Township.

39. A third portion of highway vacated by Troy Town-
ship was also located on the township line with York Township.
But that description was included in a like resolution adopted by
York Township. That vacation complied with the statutory
mandates for vacation and therefore is affirmed,.

40, Township followed all appropriate procedures in
adopting the two resolutions based upon the two petitions filed
with the board of supervisors.

41, Township did not seek to deny public access to &
public resource and considered all aspects of the public
interest, including the Department's and sportsmen's interests,
in determining which highways to vacate.

42. Township did not viclate Department’'s due process
rights in vacating the designated highways: Department had actual
notice of all hearings in which decisions were made by Township

to wvacate highways; Department participated in the process

23

Filed: 8/4/2016 4:12:37 PM CST Day County, South Dakota 18CIV14-000042
Filed: 8/18/2016 8:43:24 AM CST Day County, South Dakota 18CIV14-000042

25



through correspondence and by having members of Department
present at a hearing; and Department fully participated in the
process before Township's board, culminating with this appeal.

43. Township's actions were not driven by personal and
selfish motives in vacating the portions of highways, nor did
Township have fraudulent motives or base decisions on false
informatien.

44. Township possessed relevant and competent informa-
tion based upon the board's investigation of Township's highways
and years of invelvement with Township’s highways.

45. 'Township's decision to vacate the portions of the
highways in question was not arbitrary and capricious.

46. With the exception of the two highways vacated
along the section line with York Township, Township’s decision to
vacate the remainder of highways correctly followed statutory
requirements.

47. An Order consistent with these findings and

conclusions shall be entered.
Signed; 8/17/2016 9:59:29 AM

BY| THE§OURT:

U Circuit Court Judge
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STATE OF SOUTH DAROTA ' IN CIRCUIT COURT

COUNTY OF DAY FIFTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA,
DEPARTMENT OF GAME, FISH, & PARKS"
CIV. 1442
Appellant, ' ' . &
CIV. 14-48
\ 2
MEMORANDUM DECEISION
TROY TOWNSHIP, DAY COUNTY,
SOUTH DAKOTA,
Appellee,

The above-entitled meatter currently pending before the Court is an appeal brought by the South
Dakota Department of Game, Fish, & Parks (“Departmernt™) from a decision by the Board of Supervisors
of Troy Township to vacate certain public highways in two files, Day County Civil Number 14-42 and -
Day County Civil Number 14-48. Department fimely filed its Notice of Appeal in each file. A de novo
trial was then held in the Day County Courthouse on September 24, 2015, At trial, Department appeared
through Special Assistant Attorneys General, Paul E. Bachand and Richard J. Neill, while Troy Township
{“Township™) appeared through its supervisors and counsel, Jack . Hieb and Zachary E. Peterson. The
Couxt heard testimony from thirteen witnesses and received thirty exhibits into evidence. Upon its
conclusion, the Court reserved ruling, allowing counsel to file written argument. The Court has now had
an opportunity to review, with care, counsel’s written argument, the exhibits and testimony presented at
trial, and the trial transcript. This Memorandum Decision constitutes the Cowrt’s ruling on Department’s
appeals. | _

BACKGROUND

This action began after Township adopted two resolutions vacating portions of certain highways
within its jurisdiction. In South Dakota, there is, by operation of law, a public highway along every
section line, unless a portion of a section line is lawfully vacated or relocated.! SDCL 31-18-1. The
board of supervisors for an organized township is anthotized to vacate or rejocate any section line
highway under its jurisdiction. SDCL 31-18-3. That powei, however, has two conditions before it can be

! A township beard of supervisors is required to construct, repair, and maintain all township roads, SDCL 31-13-1.

e~
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wielded: first, the board of supervisors must receive a petition of two or more voters of the organized
township; and s;econd, the public interest must be better served by the proposed vacation or relocation,
SDCL 31-3-6. A petition for vacation must “set forth the beginning, course, and termination of the
highway proposed to be located, changed, or vacated, together with the names of the owners of the land
" through which the highway may pass.” 1d.

Troy Township’s Board, acting under its statutorily granted authority, accepted two petitions from
the voters of Township and adopted a corresponding resolution of vacation for each petition® The firat
resolution vacated twelve portions of Township®s highways, see Ex. 24, while the second resolution
vacated eight additional portions of Township’s highways, see Ex. 25. In response to these decisions,
Departrnent timely filed a Notice of Appeal as to each resolution, and the appeals were combined for trial.

Prior to trial, the Court ruled on a number of motions, One of these was Department’s Motion for
Declaratory Ruling Regarding Scope of Appeal and Burden of Proof. Following a hearing on August 25,
2015, the Court entered an Order Regarding Appellant’s Motion For Declaratory Ruling Regarding Scope
of Appeal And Burden of Proof, determining that South Dakota statutes called for a de novo review by the
Circuit Court. This means that the Cout is bound to determine anew all matters of fact without ascribing a
any presumption of correctness to Township’s findings on the evidence; once the Court determines the
facts, it would next decide whether the actions of Township were “[blased on personal, selfish, or
fraudulent motives, or on false information, [or] . . . characterized by a lack of relevant and competent
evidence fo suppott the action taken”; and as the party takiﬁg issue with Township’s decision to vacate the
highways, Department shall have the burden of proof at trial. Department raises five issues with
Township’s decision to vacate the twenty scctions of highway in the two resolutions. Each issue is
addressed in turn below.

. ANAILYSIS AND DECISION
1. Did Township seek to deny public access to a public resource?

Department initially asserts Township sought to deny public access to & public resource: non-
meandered bodies of water. Tt does not appear there is any dispute that some of the vacated portions of
highway would allow travel fo the edge of non-meandered bodies of water within Township. Under Parks
. Cooper, 2004 S.D. 27, 4 46, 676 N.W 2d 823, 838, the State of South Dakota holds all waters in trust
for the public. However, also in that case, the South Dakota Supreme Court determined that it was up to
the South Dakota Legislature to determine what bodies of water are open for recreafional use. /d. ¥y 50-

2 he first resolution was adopted on June 26, 2014, and the second resolution was adopted on July 22, 2014,

2
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51, 676 N.W.2d at 840-41. At the present time, the Legislature has not made any determination as to the
recreational use of non-meandered bodies of water within Troy Township. It is also clear from the
evidence that, despiie any of the twenty highway vacations, there will still be public access available to
the non-meandered bodies of water in Troy Township. Several examples were provided as to highways
that allow access to non-meandered bodies of water that were not vacated because they also provide
access to farmland and a cemetery, There is, moreover, at least one Day County highway that couid also
provide access to a non-meandered body of water, As such, Department’s initial assertion is not
supported by the evidence presented at trial.
1. Is there a public interest to maintain the right of public access to the proposed vacations?

Department's second argument is that public interest exists to maintain the right of public access to
the vacated highways. Essentially, Depattment’s argument is that the public interest is not better served
by vacating the highways at issue. However, Depérunent’s definition of pablic interest is too narrow:"it
ouly considers individuals that desire to use the highways for access to hunting and fishing. Township
must instead consider all aspects of public interest, not just an agency advocating hunting and fishing
rights. One aspéci of pub'Iic interest Township must consider is its duty to maintain township highways
for the travelfing public. See SDCL 31-13-1. This is done to protect the travelling public and keep them
safe from any defects in the highways. Further, this obligation to provide maintenance must be
accomplished within the budget—a budget funded by Troy Township taxpayers.

Towaships are not required to open, improve, and maintain a passable highway on every section
tine. Dowville v. Christensen, 2002 S.D. 33, § 12, 641 N.W.2d 651, 655. Indeed, a township is not
prohibited from closing a section line highway to vehicular traffic if that highway is unsafe for such
wravel, SDCL 31-18-3. As mentioned above, Township must consider all aspects of public interest,
including safety. Township must balance the resources it has to maintain the more traveled township
highways against the loss of some access to non-meandered bodies of water and hunting opportunities on
portions of Iittle used highways. While witnesses for Department testified they had, on various occasions,
come info contact with sportsmen on some of the highways at issue, it is evident that none of these
highways provide access to travel through the fownship, because they are either covered or damaged by
high waters. At best, then, thess kighways provide access to landowners of adjoining land—access that

3 Again, Department’s argument only accounts for the segment of the public that wishes to hunt or fish and not for the overall
public interest. '
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would continue if the highways were vacated and the land subsequently reverted to the adjoining
landowners. The vacated highweys thus do not help the wravelling public traverse the township.

Department assexts Township’s inability to maintain road ciosed barricades on some portioas of
the highways at issue over the recent past supporis its argument that there is public interest in keeping
those portions open. Department further asserts those failures indicate that closing the highways for
safety reasons has not been successful. Towmship, however, is not required fo wait for an aceident to
happen before taking remedial action to protect the travelling public from the accumulated water on the
section lines Township has neither the intent nor the resources to improve or maintain,

Department next contends that Township did not have the public interest in mind when it voied to
vacate cerfain portions of highways adjoining land owned by members 6f Tawnship’s board of
supervisors and that the only people interested in vacation were the same supervisors. There is testimony
indicating discussions on highway vacations were had ai township meetings. In order to have that matter
bronght before the board,  petition was prepared by Steve Witt, Township Clerk, in conjunction with 2
neighboring township’s clerk. Another resident circulated that petition and gathered six other signatures
from Township fcsi&enrs. Department focuses its ire on the famitial relationship among Township®s
board of supervisors, petition circulator, and Township residents that signed the petition. According to
the Day County Auditor, as of June 1, 2016, there were twenty active voters in Troy Township and one
inactive voter. Six of those voters signed the petition, a seventh circulated the petition, and three are
Township’s supervisors. Steve Witt, Township Clerk, would be the fourteeﬁth resident of Township.
Robert Duerre is Township’s Treasurer. This means that at least fifteen of the twenty active voters in
Township were invoived in the vacation process. |

The majority of Township’s residents live there because they farm or have family members
involved in farming. It is therefore not shocking to the Court that the highways at issue adjoin land
owned by members of Township’s board of supervisors and others involved in circulating and signing the
petition. Department argues this demonsirates Township and its board of supervisors sought to privately
profit from vacating the highways. This argument is meritiess. Under SDCL 31-{8-2, a section line
highway is sixty-six feet wide, with thirty-three feet taken from each side of the section line. Adjeining
landowners continue to pay taxes on the thirty-three foot strip of land regardless of its use—i.e., even if it
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is used as a section line highway.* Fusthermore, based upon the photos admited at trial, very little of the

vacated highways is useable as tillable acres without investing considerable time and meney to make the

strips tillable. Consequently, any attempt to ascribe private gain as a mative for vacation of the highwéys
| ai issue is folly and without merit,

Department further contends the members of the public that attended these meetings where
vacation was discussed all favored keeping the highways open. While this may be true, there is no
question their purpose was singular: to maintain access for huniing and fishing. As discussed eatlier,
Township must evaluate @/l aspects of public interest, not just & single public interest.” Township
officials testified thete was concern that many of the highways being vacated wbuld lead members of the
travelling public to “pinch points” where they would be required to turn around as best they could and
then retrace their tracks, because they could not get to another intersection on that particular highway.
There was also testimony conceming washouts, flooded highways, and other perils situated on the
highways at issue. )

Department next avers Township should not fear liability for any potential injury caused by the
flooded and damaged highways being kept open, because it has insurance and would have immunity in
certain lawsuits. Despite Department’s omniscience about possible future lawsuits, there could still be
litigation fo deterniine those issues. In that case, Township would incur expenses defending itself before
that litigation was resolved-—expenses that could have been avoided. Nevertheless, whether Township
may ultimately avoid lability {(and incur needless and potentially crippling expenses) does not mean it
should ignore situations that could cause harm to the travelling public. _

Department also argues that Township®s sole motivation for vacating the highways at issue was
the introduction of Senate Bill 169 (*SB 169”) in the Legislature.® SB 169, if passed, would have
;ﬁrohibited Township from vacating certain portions of the highways at issuc because they gave access to

_pubfic waters. Although SB 169’s introduction certainly factored into Township’s decision to proceed
with its resolutions, that fact doss not mean Township did not have the public interest in mind when
vacating what it perceived to be dangerons highways, rather than delaying that decision and, possibly,
forfeiting the opportunity to rectify that dangerous situation. Township had previously considered

4 Upon vaeation of a highway, the land embodied therein shall revert to the original owners or their successors in interest.
SPCL 3)-3-16. Thus, an individua! owning tand adjoining a vacated section of highway would receive a strip of land thirty-
three feet wide for the lenpth of the portion of the vacated highway.

% Again, like eatlier, Department is essentially advocating that public safety must always yield to hunting and fishing access—
an abswrd argument. See SDCL 31-18-3 (noting that a township may close a section iine highway if the highway is unsafe
for vehicle traffic).

% The biil did not become law,
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vacating portions of the highways at issue, but choose against acting at that time. SB 169°s introduction
motivated Township to rectify the dangerous situation before it potentially lost its ability to protect the
public.

Furthermore, as stated previously, Township, in making its déciéion, must weigh the interest of
spottsmen 1o have the access they demanded against the safety of all the travelling public and its ability to
budget and use its financial resources to maintain those highways most often used by the travelling public,
Department’s only interest is unfettered access for hunting and fishing at both Township’s and public
safety’s expense, In weighing these issues and proceeding with the resolutions fo vacaie the highways,
Township determined the public interest would be better served by proceeding with vacation, as opposed
to leaving dangerous and unused section line highways open for public travel, especially when those
highways do not allow any traveler to reach any intersecting highway due to their condition

Department’s next argument is that Township’s board of supervisors had already chosen to vacate
the highways at issue prior to voting on the petitions. Department alleges this is true for two reasons:
first, some board supervisors helped select the highways included on the petitions; and second, the board
supervisors and chairman swore oaths aitesting that the highways should be vacated prior to having any
hearings. The board of supervisors are charged with the duty to construet, improve, and maintain the
Township’s highways, See SDCL 31-13-1. It would therefore have an intimate knowledge of the
Township’s highways and their condition. Not surprisingly, the board of supervisors is the body best
suited to determine whether a highway should or should not be vacated within its borders. After the
petition was prepared, it was circulated and signed by Township's registered voters. Attached fo the
petition was a stalement signed, under oath, by the two supervisors and the chairman, indicaﬁng they had
reviewed the petition, knew its contents, and beligved the people listed signed the petition and sought to
vacale the highways listed therein. The statement simply indicated that the Township’s board of
supervisors believed the people signing the petition sought to vacate the designated highways. It did not
indicate that Township’s boérd of supervisors believed by signing the oath that the highways should be
vacated; instead, it simply indicated they believed the individuals wanted to go forward with the process.

Township then noticed and subsequently held the hearinés, where the board of supervisors
received input on the petitions, including from Department, Because of that input, the board of
supervisors removed certain highways from the proposed vacation list and, ultimately, refrained from
vacating those highways as they provided access to public lands. in no way do the signatures mean the

two supervisors and chairman had already made a decision on whether to vacate the highways. This is

-
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especially true when several highways initiaily included in the petition were removed from the proposed
vacation list and not vacated. It would belie the evidence presented to this Court to conclude otherwise.
indeed, a review of the testimony and evidence presented at trial illustrates that Township

carefully considered which portions of highways should be vacated. Township listened to input from
Department and removed those portions of the proposed highways that provided access to public land.
‘Township weighed the interests of sportsmen to have use of section line highways for road hunting and
access to non-meandered bodies of water against providing for the safety of all the travelling public
within its borders, as well as the financial cost associated with maintaining little used highways. After
weighing the evidence, Township determined public safety, and more specifically protecting the fravelling
public, cutweighed Department’s and sportsmen’s interest to access section line highways for hunting and
fishing. This determination does not mean that sportsmen and Department lack a public interest in
accessing the section line highways—they do have a public interest. Township, too, has a public inferest
in public safety, specifically keeping the travelling public safe, as well as managing financial
commitments. As such, the Court cennot find, based oxi the evidence presented, that the public interest
would be better served by keeping the vacated portions of highways open for sportsnen, thereby exposing
the travelling public to dangerous highway conditions while also taking velueble resources away from
highways that are regularly used. Township did not err in voting to vacate the proposed portions of
highways. '

II. Did Township vielate Department’s due process rights?

Department's third argument asserts Township violated Depariment’s due process rights in eight
ways by failing to follow numerous statutory requirements. First, Department alleges Township failed to
follow state law on publication of meetings for the meetings held April 24, 2014, July 7, 2014, and July
21, 2014; second, Pepartment avers that Township officers were ot properly elected by paper ballot;
third, Department asserts notice of the 2014 annual meeting was not proper; fourth, Department contends
Township failed to republish descriptions of the highways to be vacated in its notice for the fune 24, 2014
meeting after the meeting was continued from May 27, 2014, fifth, Depariment alleges Township failed to
provide transcripts of the vacation proceedings; sixth, Department avers Township failed {0 list the names
of landowners which the vacated highways passed through; seventh, Department asser{s Township had
actual bias because the Board’s decision to vacate the highways at issue was pre-determined; and eighth,
Department contends the petition was improperly initiated by the Board instead of a public petitioner.
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a. Failare to notice meetings held on April 7, 2014, July 7, 2014, and July 21, 2014

Department first complains that Township failed to provide published notice of special meetings
held on April 24, 2014, July 7, 2014, and July 21, 2014. No proof of publication notice for these
meetings was admitted into evidence. From the testimony, it aﬁpears that no such notice was given.
However, the minutes from those three meetings were entered into evidence, along with the minutes from
the special meeting held on April 24, 2014. See Ex. 11 (April 24, 2014), Ex. 14 (July 7, 2014), and Ex. 15
(July 21, 2014). Together these minutes show no action was taken at these meetings, though there were
discussions about proposed highway vacations. _

At the Ruly 21, 2014, special meeting—apparently held in connection with a response received
from Department after notification of the petition to vacate had been published—there was discussion
about not vacating certain highways due to the issue of access to public lands. However, no action was
taken by Township at that meeting. Township admits that notice of these hearings was not published and
that vacation of highways was discussed at each of these meetings. It is nevertheless difficult to see how
Department’s due process rights could have been violated by the Jack of publication, since the only action

taken at the July 21, 2014, special mecting was to address letters of opposition, one of which came from

Department. Depariment’s due process rights were therefore not violated by a failure to publish notice of
these three special meetings. '
b. Faijlure to properly elect Township officials by paper ballot
Department’s second argﬁment is that its due process rights were violated because Township
failed to properly elect officers by paper ballot at the annual meeting held on March 4, 2014. Under
SDCL 8-3-15, township supervisors, treasurers, clerks, and constables must be elected by ballot. The
minutes from that meeting establish that three people were present; Daniel Grode, Thad Duerre, and Steve
Witt. See Ex. 10 (Minutes from March 4, 2014 meeting). A motion was made to re-elect the present
officers and that motion carried. There was only one candidate for each office. Therefore, the use of any
- type of ballot seems rather wasteful. In addition, it does not appear this appeal is the appropriate
" proceeding to challenge the ability of Township’s officials to hold office. Burns v. Kurtenbach, 327
N.W.A 636 (SD. 1982). As such, the township supervisor’s authority is not a proper issue for
determination in this appeal. It does not appear the election method used at the annual meeting violated
the Department’s due process rights in this proceeding. '
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¢. Failure to properly notice the 2014 annual meeting

Department’s third aliegation is that Township failed to properly give notice for the 2014 aanual
mecting, Under SDCL 8-3-1, publication of the annual meeting of the township board of supervisors,
including the location, shall be established by resolution. Notice of the time and place of the meeting
shall be given by publication for three consecutive days in a daily newspaper or for two consecutive
weeks in a weekly newspaper beginning not less than twelve calendar days prior to the meeting. [
Township does not dispute this was not done for the 2014 anmual meeting and possibly prior annual
meetings. However, this is, again, not the correct proceeding to challenge the ability of Township's
officials to hold office, Buns, 327 N.W.2d 636. No evidence was presented that anyone, who resided in
Township that would have been eligible to participate in the 2014 annual meeting, was deprived of an
" opportunity to be heard at that mecting. As set forth above, the same officers were re-elected at the 2014
annual meeting a8 had previously served. Even if this Court were o nullify the action taken at the 2014
annual meeting, it would appear that those same officers would continue in their positions unti]
replacements were elected. Again, it is difficult to see how conduct during an annual meeting, in which
vacation of highways was discussed but no action was taken, violated Departrﬁent’s due process rights in
 this appeal. B

d. Failure to republish highway descriptions for the meefing keld on June 26,2014

The fourth argument put forth by Department ig that Township failed to include descriptions of the
highways it infended to vacate in its notice for the meeting held on June 26, 2014. That meeting was held
because the board of supervisors decided to continue the meeting held May 27, 2014, The Affidavit of
Publication and Notice of Hearing published following that decision had previously been noticed by
publication and was published on June 16, 2014, and June 23, 2014. See Ex. 22. It removed three
designated descriptions from the petition but did not add any additional highways fo be vacated. The
notice indicates the board of supervisors refused to vacate certain portions of highways leading to the Lily
Game Production Area, as well as two separate parcels in that notice that had previously been included in
a notice for hearing on petition for vacation of public highway published on May 19, 2014, and May 26,
2014. The notice further specifically stated a vote on the remaining portiéns of the highways described in
the petition was to be tabled and that 2 meeting would be held to take further action oﬁ June 26, 2014, at 1
p.m. at Larry Herr’s home. ' '

Department has not provided any authority that would require Township to republish its notice of
the original petition after it had already done so twice and then noticed that further action would be taken
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at the meeting held June 26, 2014, See Ex. 22. It appears the reason for publishing the notice following
the continued hearing was twofold: first, to advise the public of Township’s decision not to proceed on
vacation of three parcels; and second, to inform the public when further action would be taken The
notice does not violate SDCL 31-3-7 in that there had already been two prior publications of the notice of
heating on petition for vacation of public highways. Again, there is no violation of Department’s due
process rights by publication of Exhibit 22,

e. Failure to provide transcripts of the vacation proceedings

Department’s fifth argument asserts Township failed to provide a transcript of the vacation

proceedings in violation of SDCL. 8-5-9, That statute provides:

Within thirty days after the service of such notice of appeal, the board of

supervisors of the township shall cause to be filed with the clerk of courts a

transeript of the proceedings of such board relative to the decision, order, or

resolution being appealed, which franscript shall be certified to by the

township clerk as being correct. The issue shall be deemed -to have been

joined from the time of filing of such transcript and the matter may be

brought on for trial in the same manner as provided for in civil cases. If the

issues do not sufficiently appear from the notice of appeal and such

transcript, the court may, upon notice to the parties, settle and frame the

issues to be tried. :
SDCL 8-5-9. Department interprets this statute to Tequire a verbatim transcript of the meeting held on
June 26, 2014. This would necessarily require a court reporter to transcribe the proceedings. That
interpretation, however, is too sirict. Townships do not employ court reporters or recorders to take down
and transcribe township meetings. Instead, the transcript referred to in SDCL §-5-9isa requirement that
any documentation presented at a township meeting, any minutes of that meeting, and any resolutions
adopted there must be filed with the Clerk of Courts.

Although not designated as a transcript, an Affidavit of Steven Wiit dated August 23, 2014, was
filed with the Clerk on September 2, 2014. Attached to thai affidavit is a copy of the resolution and order
to vacate roadways executed by the board of supervisors on June 26, 2014, together with an Affidavit of
Publication dated June 30, 2014, and a copy of the resolution as it was published in the local newspaper.
A copy of a letter to the Clerk of Courts from Attomey Neill and a Shetifl’s return, indicating service of a
Notice of Appeal had been completed on Duerre, was also attached to that affidavit. At trial, the parties
stipulated to the submission of the typewritten minuies of the meeting held June 26, 2014—including the
resolution and order to vacate highways, handwritten notes made at that meeting by Township Clerk Witf,

additional handwritten notes by Township Clerk Witt, & list of those individuals in attendance, and a
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motion made by Grode, See Ex. 13, While it is unclear when this additional documentation was shared
by the parties, it certainly appears the Affidavit of Steven Witt being filed with the Clerk of Courts is
sufficient to meet the transcript requirements of SDCL 8-5-9 for Day County Civil Number 14-42.

A similar Affidavit by Witt was not found by the Court in Day County Civil Number 14-48. This
could mean that such an affidavit was never filed or, perhaps, the Court may not be able to access the
document because of the migration to the Odyssey System at that time. Despite missing such an affidavit,
the Coutt admitted the minutes of the Troy Township meeting held July 22, 2014; the Resolution and
Order to Vacafte Roadways Meeting, as well as a copy of a motion made by Grode on July 22, 2014, not
to vacate certain highways; a motion made by Grods on July 22, 2014, to vacate certain roadways having
determined the public’s interest will be better served by the proposed vacation; and a list of those
individuals who aftended the July 22, 2014, meeting. See Ex. 16. The Court further admiited a copy of
the Resolution and Order to Vacate Roadways as filed with the Day County Register of Deeds on July 23,
2014. See Ex. 25. And finally, the Court admitted the Affidavit of Publication of Notice for Hearing of
the July 22 meeting. See Ex. 21. Thus, even.if.a similar Affidavit of Steven Wiit was not filed in Day
County Civil Number 14-48, it is clear that Department received ali of the documentation relevant to the
petition, notice of meeting, action taken at the meeting, and publication of the resolution in each case.

The purpose of SDCL 8-5-9 is to ensure that the issues are sufficiently settled and framed so the
issues can be tried.  If the necessary information was not timely provided, then the appropriate action
would have been to delay the trial on the issues. However, Department chose not to pursue that action.
Instead, it is clear from the motions, briefs, and testimony provided by Department that it had sufficient
information to raise and try numerous issues. Although Township may not have technically complied
with SDCYL 8-5-9 in Day County Civil Number 14-48, it appears to the Court that sufficient
documentation was provided for the Department fo go forward with tzial and appeal. Thus, Township
substantially complied with the statute’s provision, See Wagner v. Truesdell, 1998 S.D. 9, 9 7, 574
N.W.2d 627, 629 (holding substantial compliance means actual compliance in respect to the substance
essential to every reasonable objective of the statute).’

7 The Court elaborated on its holding:
It means that a court should determine whether the statute has been followed sufficiently so

as ta carry out the intent for which i was adopted. Substantial compliance with a stahats is
not shown unless it is made to appear that the purpose of the stztuge is shown to have been
served. What constitutes substantial compliance with a statute is a matter depending on the
facts of each particular case.

Wagner v. Truesdell, 1998 8.D. 9,97, 574 N.W.24 627, 629.
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Because Department was provided with sufficient documentation and the statute does not require a
verbatim transcript, Township did not violate Department’s due process rights by failing to file an
affidavit or verbatim transcript.

f. Failure to list the names of owners of land through which the vacated highways
passed -

Departraent’s sixth argument alleges that its due process rights were violated when Township
failed to comply with SDCL 31-3-6—i.e., Township failed to list the landowner’s names through which
vacated highways passed. That statute requires a petition for vacatian to set forth the beginning, course,
and termination of the highway proposed to be located, changed, or vacated, together with the names of
the owners of the land through which the highwaj; may pass. SDCL 31-3-6. However, Township
complied with the statute as the petition presented at the meeting held on June 26, 2014, and resolution
adopted that day contain the names of the owners of the land through which the highways pass. See Ex.
24. Furthermore, the petition presented at the meeting held on July 22, 2014, and the resolution adopted
that day list the names. of the owners of the land through which the highways pass. See Ex. 25.
Department’s interpretation of the SDCL 31.3-6 would inject an additional requirement, namely that each
landowner’s name for each section of highway to be vacated must be listed with the corresponding section
of highway. SDCL 31.3-6 does not mandate that additional requirement, The two petitions presented
and resolutions adopted all fuliy comply with SDCIL 31-3-6. Consequently, Township did not violate
Department’s due process rights.

g. Actual bias in that the decision to vacate was pre-determined

Department’s penultimate argument that its due process rights were violated concerns an
allegation that the board of supervisors had actual bias against Department, as it had pre-determined the
issue of highway vacation, thereby depriving Department of a fair hearing. The Court previously
indicated if is uﬁsurprised that the board of supervisors—the enfity charged with maintenance and
improvement of township highways—waould have an intimate knowledge of the Township’s highways
and their condifions; and, as a result, would be the best suited and logical body to determine how to fulfill
its obligations, Department presented absolutely no evidence that any supervﬁor acted on the petition
because they would personally benefit from the highways being vacated, The Court has previously
addressed this. issue. Nonethsless, Department now argues Duerre personally bensfitted from the
highway vacation leading to his farm. Duerre testified he is the orﬂy individual that uses the highway,
| and as such, he did not feel it was necessary for the township to continue maintenance on what was
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essentially his driveway. Although he will certainly receive the real estate upon which that highway sat,
unencurmbered by a section line highway after the vacation, if he owns the adjoining land; he will also
now be burdened by additional obligations to maintain the vacated highway, without any monetary
assistance from Township. That does not constitute a benefit fo Duerre.
h. Failure to properly initiate the petition
Department’s final argument for violation of its due process rights is that the petition. was

impropetly initiated by the board of supervisors instead of a public pefitioner. Although the board of
supervisors selected the highways it thought most beneficial to vacate, the petition was circulated by a
non-board membet. Township’s registered voters individually choose whether to sign the petition or fo
refrain, Indeed, the record is devoid of evidence evincing the procedure employed by Township was
improper or illegal. Department conﬂabes mere disagreement with a violation of due process. Township
made two proposels to vacate certain highways. Department opposed those vacations and pointed out
certain proposed vacations that affecied access fo public land. Based upon that information, Townghip
removed those highways from the proposed vacation list. Township representatives listened and
considered the information presented at the township meetings by those concerned about the sportsmen’s
interest in the use of the highways for access to hunting and fishing. However, as previonsly pointed out
by the Court, Township must consider ai! aspects of public interest, not just Department’s interest.

~ Based on the above analysis, Township did not violate Department’s due process rights,
Department had actual notice of the hearings; Department provided documentation opposing both
petitions; and Department had representatives at one heating. Consequently, Department received all its
due process rights as required by law. '
iV.  'Was Township's decision arbitrary and capricious?

The fourth issue raised by Department is that Township’s decision to vacate the highways at issue
was the product of personal and selfish motives, fraudulent motives or faise information, and a lack of
relevant or compefent information, theréhy rendering the decision arbitrary and capricious, Additionally,
Depariment renews its argument that Township’s decision gave board supervisors increased land for
farming, private access to public bodies of water, and private deiveways. Although the Couri has
previously addressed these issues in this Memorancm Decision, it will nonetheless briefly address them
yet again because Department continues to spew forth these allegations. |
| A township is commonly referred to as the smallest unit of a democsatic government. It generally
consists of an area encompassing thirty-six square miles, excluding municipalities within the township

13-

39



borders. As previously.set forth, the Day County Auditor’s records indicated Township had twenty active
voters within its thirty-six square miles as of June 1, 2016. Under SDCL 8-3-6 and SDCL 8-3-7, inorder
to vote at a township meeting or serve as a township officer, an individual must be a registered voter and a
resident of the township. Since this is a rural area, it is not surprising that most of Township’s residents
are somehow involved in farming and, as a result, own land within Township. T is also not surprising,
given the Township’s character and populaiion, that any decision to vacate highways would result in
some board supervisors, if they owrned the adjoining land, receiving the alleged “benefit” of an additional
thirty-three foot p&rcel of very little tillable land resulting from the vacation. In most cases, adjoining
Iandowners already enjoy the “benefit” of paying taxes on the thirty-three foot strip of land regardless of
its use. Simply because a board supervisor receives possession of this thirty-three foot strip of lard does
not mean it is immediately available for growing crops. Depariment’s only support for this “benefit” are
its allegations, which are not evidence. Indeed, the record contains no evidence indicating any individual,
including boatrd supervisors, would benefit economically or otherwise from any highway vacation. Nor is
there any evidence establishing that those non-existent benefits caused them to vacate the highways at
issue, Department’s allegations are Iabsﬁrd. ’
Departrent also avers the decision to vécatc was made to the “detriment and exclusion of al
others in the community.” This is simply not true. The testimony indicates the Board reviewed the
condition of the highways within its borders and identified those areas that no longer served the public
interest in expending Township resources to improve or maintain. If the highways at issue were .not
vacated, then Towaship could potentially be required to maintain or improve the highways m the future.
Many of these highways were no longer useable due to the high water that has been in the area for over
twenty yeats, - Moreover, the vacation eliminates the poteniial for an unsuspecting driver to suddenly find
himself engulfed by water in the middle of the night. This desire to maintain public safety is certainly a.
justifiable and noble decision. As such, ToWnship’s thought process and decision took into account all
aspects of the public irterest. The fact that Township favored public safety over sporismen’s
opportunitics on certain sections of the highways does not mean that it was an arbitrary and capricious
decision. _
- Again, while Duerre will now have possession of a township highway that leads only to his farm,
he will also be burdened by the additional obligation to maintdin that highway, without any monetary -
assistance from Township. If Township is not aflowed to vacate any highways where a board supervisor
owns the adjoining land, then all townships would have difﬁculty'vacaﬁn'g any highways. At least two-
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thirds of the voting residents of Troy Township were invélved in this decision. The board of supervisors’
primai'y responsibility is to maintain the roads for public safety, and more speciﬁbaily the travelling
public. Township residents constitute part of the travelling public. The Board did not exercise personal
and selfish motives in reaching the decision to adopt the two resolutions to vacate.

Department next contends Township based its decision on ﬁ'auduleut motives or false information.
Department argues that, because Township would most likely avoid liability for any injuries caused by
failing to vacate a highway, it should therefore refrain from vacating the highways at 1ssue. As discussed
earlier, notwithstanding Department’s omniscience about possible futwre lawsuits, there could still be
Iitigation to determine those issues. In that case, Township would incur expenses defending itself before
that litigation was resclved—expenses that could not only be avoided but also potentielly bankrupt
Township. Nevertheless, whether Township may ultimately avoid liability (and incur needless and
potentially crippling expenses) does not mean it should ignore situations that could cause harm to the
travelling public. _

Also as stated earlier, if Township vacates a highway, it is ne longer obligated to expend resources
to maintain or mmprove that highway. However, if Townghip does nof vacate a highway, then the
possibility for future financial expenditure looms as it is obligated to maintain or improve the highways.
The highways at issue were selected by members of the board of supervisors. In selecting these
highways, the supervisors cited a lack of public fravel on those highways, being inundated by water, and
the inability to traverse the township by accessing these highway.® The board of supervisors, however,
carcfully considered information provided by Department regarding vacation, A highway that lead to
smaller fields, a cemetery, and a non-meandered body of water was spared from vacation because it still
served the public interest and was the only way to access certain land.

In their testimony, .board supervisors freely admitted they were aware of SB 169 and its potential
effect on their ability to vacate highways. However, awarencss does not mean that they had fraudulent
motives in pursuing the vacations, They also clearly festified they wanted to protect the travelling public
by avoiding dangerous situations, like drivers unknowingly driving into a water-filled highway. The
action taken by Township did not remove all public access to non-meandered bodies of water.
Additionally, even Department’s wiinesses acknowledged that a duck or a pheasant could land almost

anywhere and, if that were the only criteria evaluated, then no highways could be vacated. Former

§ The highways at issue only provide access w landowners of adjoining Jand-—access that would continue if the highways were
vacated #nd the land subsequently reverted to the adjoining landowners
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Secretary of Gafne, Fish & Parks, John Cooper, also acknowledged that “[s]afety issues are a legitimate
issue, I think, for all agencies and for townships.” ' - |
Township’s board of supervisors did not use fraudulent or false motives when it reached its
' decision to vacate the highways listed in the two petitions. Instead, Township’s board inspected the
township highways, made a determination on which highways no longer needed to be a part of
Township’s highway system , and moved forward by taking the appropriate action to vacate the selected
highways. These actions are nof arbitrary and capricious.

Department’s next contention is that Township’s decision is characterized by a lack of relevant
and competent information to support the action. The Court has already determined that sufficient
documentation was- provided concerning actions taken at the two meetings where the resolutions were
adopted. Township’s board of supervisors alse provided testimony explaining why they believed the
listed highways should be vacated. Further, the petition and resolution set forth reasons for the vacation.
Township weighed the public interest expressed by Department and sportsmen against issues of the use of
public resources to maintain and improve highways and the safety of the travelling public. Township had
relevant and competent information to make its decision in adopting the two resolutions.” Its decision
was ot arbitrary and capricious.

V. Wasthe action by tite adjoining township necessary to vacate highways located on 2 shared
border?

Department’s fifth and final argument is that certain portions of the highways at issue located on
the section line dividing Troy Township and York Township required York Township to likewise pass a
resolution vacating that section of highway. SDCL 31-3-13 provides, in relevant part, that in order {o
vacate a highway located upon a township line, it is necessary that the board of supervisors of the
adjoining civil fownship pass a like resolution and enter an order vacating seid highway. Thus, for a
township to legally vacate a section line highway on a township line, it is necessary for both township
boards of supérvisors t0 pass like resolutions vacating the highway.

Chelsea Krause, an empioyee of the Department of Game, Fish & Parks, was called as a witness at
trial, Krause helped make exhibits and map the legal descriptions contained in the petitions. In her
testimony, she stated that two sections of highway sharing a section line with York Township, which were

¥ Department also asserts the cost of signage factored into Township’s decision. No Township board member testified this was
# veason for vacation. It does, however, appear that-Fownship wilk not be required to place signs on the vacated portions of
highways, thereby potentially providing some savings, but this potential savings is negligible, In any event, there is no
testimony supporting this was a reason for the vacation,
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vacated by Troy Township, were not included in resolutions adopted by Yerk Township vacating those
highways in its township. Those sections of highway are located on the east side of the northeast quarter
of section twelve in Troy Township, and on the east side of the east half of section thirteen in Troy
Township. Afier reviewing the Notice of Appeal filed in State of South Dakota, Deparrment of Game,
Fish & Parks v. York Township, Day County, South Dakota, Day County Civil Number 15-17, it is
evident the corresponding highways on the west side of the northwest quarter of Section seven in York
Township and the west half of Section eighteen in York Township were not included in petitions for
highways vacated by York Township, Thus, it appears those two descriptions, which correspond to the
fast two legal descriptions set forth in the Notice of Appeal filed in Day County Civil Number 14-48,
cannot be legally vacated at this time. Because a like resolutioﬁ was not passed by both townships, the
vacation of those highway sections by Troy Township must be reversed and remanded for further action
by Township, ' _ '

A third portion of highway vacated by Troy Township was also located on the township line with
York Township. But that description was included in a iike resolution adopted by York Township. That
vacation complied with the statutory mandates for vacation and therefore is affirmed.

CONCLUSION

Township’s decision to vacate portions of highways within its jurisdiction is affirmed, with the
exception of two portions of township line highway shared with York Township because no iike
resolution to vacate those highways wes passed. Township foliowed all. appropriate procedures in
adopting the two resolutions based upon the two petitions filed with the board of supervisors. Township

did not seek fo deny public access 10 a public resource and considered 21l aspects of the public interest,
including the Department’s and sportsmen’s interests, in determining which highways to vacate.
Township did nof violate Department’s due process rights in vacating the designated highways:
Department hed actual netice of all hearings in which decisions were made by Township o vacate
highways; Department participated in the process through correspondence and by having members of
Department present at a hearing; and Department fully participated in the process before Township’s
board, culminating with this appeal.

Towmships actions were not driven by personal and selfish motives in vacating the portions of
highways, nor did Township have fraudulent motives or base decisions on false information. Township
possessed relevant and competent information based upon the board’s investigation of Township’s

“highways and years of involvement with Township’s highways. Township’s decision to vacate the
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portions of the highways in question was not arbitvary and capricious. f‘ina.lly, with the exception of the
two highways vacated along the section line with York Township, Township’s decision to vacate the
remainder of highways correctly followed statutory requirements and is hereby affirmed.

Counse]l for Township shall draft an Order consistent with, as well as incorporating, this
Memorandum Decision, reversing and remanding the Township’s decision with respect to the two parcels
improperly vacated on the township line with York Township and affirming the balance of Township’s
decision. Additionally, Counsel for Township shall, unless waived by Department, prepare Findings of

Facts and Conclustons of law, incorporating this Memorandum Decision by reference,
DATED this 21% day of July, 2016 at Webster, South Dakota,

BY THE COURT:

N

Jon éﬁéﬂemmer

Cirenit Judge

Clandette Opitz, Clerk of Courts
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STATE OF S50QOUTH DAKQOTA) IN CIRCUIT COURT
: 53.
COUNTY OF DAaY) FIFTH JUDICIAL CIRCUIT
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STATE OF SOUTH DAKOTA, * File 18CIV14-50
DEPARTMENT COF GAME, FISH *
AND PARKS, *
#
Appellant, *
-V3- * OQRDER AFFIRMING DECISION
* OF THE VALLEY TOWNSHIP
YALLEY TOWNSHIP, DAY COUNTY, * BOARD OF SUPERVISORS
SOUTH DAKCTA, *
*
Appellee. *
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Appellant, State of South Dakota, Department of Game,
Fish & Parks (“Department”), appealed the decision of the Valley
Township Board of Supervisors (“"Tecwnship”) to vacate certain
publi¢c highways. The matter came on for trial de novo befoere the
Bonorable Jon S. Flemmer, Circuit Court Judge, presiding, on
October 22, 2015. The Department appeared through its attorneys,
Paul E. Bachand and Richard J. Neill. The Township appeared
through its atteorneys, Jack H. Hieb and Zachary W. Peterson.

Baving conducted a review of this matter under the de
nove standard of review, having considered the evidence and
testimony presented at trial, having considered the written
arguments of counsel, having rendered its Memorandum Decision,
which was filed August 8, 2016, and is incorporated herein by

this reference, and entered Findings of Fact and Conclusions of
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Law this same date, which are incorporated herein by this
referance, 1t is now

ORDERED that, with the exception of the portion of
142" Street from 42100 142" Street to 42300 142™ Street, on
which the Department was previcously granted partial summary
judgment, Township’s decision to vacate the remaining portions of

highways is in all respects AFFIRMED.

Adtesl BY THE &&%?&W%“B 10:59:05 AM

Jessica Satler
CledvDepuly
Zosin,
.U ,"_.'.'f-.

JCircuit Court Judge

2
Filed on:08/26/2016 DAY County, South Dakota 18CiV14-000050
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Appellant, State of Scuth Dakota, Department of Game,
Fish & Parks (“Department”), appealed the decision of the Valley
Township Board of Supervisors (“Township”) to vacate certain
public highways. The matter came on for trial de novo before the
Honorable Jon 5. Flemmer, Circuit Court Judge, presiding, on
October 22, 2015. The Department appeared through its atterneys,
Paul E. Bachand and Richard J. Neill. The Township appeared
through its attorneys, Jack H. Hieb and Zachary W. Peterson.

Having conducted a review of this matter under the de
novo standard of review, having considered the evidence and
testimony presented at trial, having considered the written
arguments of counsel, and having rendered its Memorandum

Decision, which was filed Avngust 8, 2016, and is incorporated
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herein by this reference, the Court now makes and enters the

folleowing:

FINDINGS OF FACT

A. BACKGROUND

1. Township's Beard, acting under its statuteorily
granted authority, accepted a petition from the voters of
Township seeking to vacate rights-cf-way.

2. After the petition was prepared, it was circulated
and signed by Township’'s registered voters.

3. Attached to the petition was a statement signed,
under oath, by the twoe supervisors and the chairman, indicating
they had reviewed the petition, knew its contents, and believed
the people listed signed the petition and sought to vacate the
highways listed therein.

4, Township noticed and subsequently held a hearing
on the petition.

5. Township adopted a resolution of vacation on
August 5, 2014.

6. The resclution vacated ten portions of the
Township's highways. See Ex. 14.

7. In response to the decision, Department timely
filed & Notice of Appeal as to the ten portions in the
resclution. The Court previcusly granted partial summary

judgment in favor of the Department on the portion of 142m
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Street from 42100 142™ Street to 42300 142" Street, which is the

first description listed in the resolution. See Ex. 14.

Therefore, nine remaining portions were at issue at trial.

B. PUBLIC INTEREST

8. AL the commencement of triagl, Department indicated
that it would not be contesting that a public interest existed to
vacate five sections of highway wvacated by Township’s resolution.
These are the third through seventh descriptions listed inm the
resolution., See Ex., 14,

9. Some of the vacated portions of highway would
allow travel to the edge of non-meandered bedies cof water within
the Township. Department argues that the Township sounght to deny
access to these bodies.

10. It is clear from the evidence that the ten highway
vacations will not materially alter public access available to
any non-meandered bodies of water in Valley Township.

1l1. No evidence was presented as to how vacating the
five remaining portions of highway at issue would negatively
affect any publiec interest sporismen may have in road hunting in
Township. A duck or a pheasant could land almost anywhere and,
if that were the only criteria evaluated, then no highways could
ever be vacated.

12. While witnesses for Department testified they had,

on various occasions, come into contact with sportsmen on some of
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the highways at issue, it is evident that none of these highways
provide access to travel through the township, because they are
either covered or damaged by high waters.

13. At best, the highways at issuve provide access to
landowners of adjoining land — access that would continue if the
highways were vacated and the land subsequently reverted to the
adjoining landowners.

14. The vacated highways do not help the traveling
public traverse the township.

15. In order to have the vacation issues brought
before the board, a petition was prepared by Paul Halvorsen,
Township Clerk. Ancther resident circulated the petition and
gathered eight other signatures from Township residents.

16. According to the Day County Auditor, as of August
3, 2016, there were twenty-six voters in Valley Township. Eight
of those voters signed the petition, a ninth circulated the
petition, and three others are Township supervisors. Paul
Halvorsen is the Townshipfs Clerk and Nick Jensen is the
Township’s Treasurer. This means that at least 14 of the 26
voters in Township were invelved in the vacation process.

17. The majority of Township’s residents 1live there
because they farm or have family members invgelved in farming. It

is therefore not shocking to the Court that the highways at issue
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adjoin land owned by members of Township’'s board of supervisors
and others involved in circulating and signing the petition.

18. Based upon the photos admitted at trial, very
little of the vacated highways is useable as tillable acres
without investing considerable time and money to make the strips
tillable.

19. Consequently, any notion that Township’s board
members abandoned their duties and made a decision to seek
private gain as a motive for vacation of the highways at issue is
folly and without merit.

20. No one for or against the petition attended the
August 5, 2014 meeting where the resolution was adopted.

21. Department’s concern regarding the vacation
encompassed only a singular public interest in hunting and
fishing.

22. Likewise, Department’s only interest is unfettered
access for hunting and fishing at both Township’s and public
safety’s expense.

23. Township officials testified as to their reascons
for vacating the highways, which reasons were supported by the
evidence produced at trial.

24. There was also testimony concerning washouts,

flooded highways, and other perils situated on the highways at
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issue that would prevent travelers from getting to another
intersecting highway.

25. In weighing the issues and proceeding with the
resclutions to vacate the highways, Township determined the
public interest would be better served by proceeding with vaca-
tion, as opposed to leaving dangerous and unused section line
highways open for public travel, especially when those highways
do not allow any traveler to reach any intersecting highway due
to their condition.

26. There could be litigation against the Township in
the event of accidents on the highways the Township sought to
vacate. In that case, the Township would incur expenses defend-
ing itself before that litigation was resolved, which would
result in expenses that could be avoided.

27. Whether Township may ultimately avoid liability
{and incur needless and potentially crippling expenses) does not
mean it should ignore situations that could cause harm to the
traveling public.

28. BAlthough SB 169's introduction certainly factored
into Township's decision to proceed with its resolutions, that
fact deoes not mean Township did not have the public interest in
mind when vacating what it perceived to be dangerous highways,
rather than delaying that decision and, possibly, forfeiting the

oppertunity to rectify that dangerous situation.
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29. A review of the testimony and evidence presented
at trial illustrates that Township carefully considered which
portions of highways should be vacated.

30. Township weighed the interests of sportsmen to
have use of section line highways for road hunting and access to
non-meandered bodies of water against providing for the safety of
all the traveling public within its borders, as well as the
financial cost associated with maintaining little used highways.

31. After weighing the evidence, Township determined
public safety, and more specifically protecting the traveling
public, cutweighed Department’s and sportsmen’s interest to
access section line highways for hunting and fishing.

32. This determination does not mean that sportsmen
and Department lack a public interest in accessing the section
line highways — they do have a public interest. Township, too,
has a public interest in public safety, specifically keeping the
traveling public safe, as well as managing financial commitments.
C. DUE FPFROCESS

33. With regard to Department’s arguments concerning
the publication of notice of the Rugust 5, 2014 meeting, an
Affidavit of Publication for the August 5, 2014, special meeting
was intreoduced into evidence at trial as Ex. 12,

34, The Affidavit of Publication shows publication of

the Notice of Hearing on July 28, 2014, and August 4, 2014.

53



35. The Affidavit was signed by the publisher on July
29, 2014, before the second publicatiorn. This obviocusly was not
an action taken by Township.

36. No evidence was presented at trizl that the August
4, 2014, publication did not take place.

37. With regard to Departmeni’s argument that Township
failed to properly elect officers by paper hallet, the minutes
from Township annual meeting, held on March 4, 2014, establish
that three people were present: Brent Zimmerman, Paul Halvorsen,
and Michael Herr. See Ex. 8 (Minutes from March 4, 2014
meeting) . A motion was made Lo nominate one person Lo each of
the three positions to be filled by electicon., A motion was then
made to cease nominations and cast a unanimous ballot. All
present voted ave. Therefore, the use of any type of ballot
seems rather wasteful,

38. With regard teo Department’s argument that Township
failed to provide proper notice regarding the time and place of
regular meetings, the August 3, 2014 meeting was a special
meeting, not one enumerated in SDCL 8-5-1.

3%9. The notice that was published, see Ex. 12,
indicated that the hearing to consider the vacation of the
highways would be held on Tuesday, August 5, 2014, at 1:00 pm at
the home of Brent Zimmerman. While it did not give a street

address for Brent Zimmerman's hotne, it took no more than two
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minutes for the Court to obtain that address from the local phone
book. Hopefully, it would not take Department’s staff, or anyone
else who had wanted tc attend the meeting, much longer than that
to find Brent Zimmerman's home.

40. No evidence was presented at trial that Department
representatives, or any other member of the public, wanted to
attend the hearing, but couldn't figure cut how to get to Brent
Zimmerman's home.

41. With regard to Department’s argument that Township
failed to provide a verbatim transcript of the vacation proceed-
ings, townships do not employ court reporters or recorders Lo
take down and transcribe township meetings.

42, By agreement of the parties, the Court admitted:
minutes of the Valley Township Special Meeting held August 5,
2014, see Ex. 9; the Petition For Vacatiocn Of Roads, verified on
July 21, 2014, see Ex. 10; the Affidavit of Publication of Notice
for Hearing of the August 5, 2014, meeting, see Ex. 12; the
Affidavit of Publication of the Resclution to Vacate Roadways,
see Ex. 13; and the Resclution & Order tc Vacate Roadways as

filed with the Day County Register of Deeds on August 6, 2014,

43. With regard to Department’s argument that its due

process rights were vioclated by Township’s treasurer failing to
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prepare an annual financial statement, no evidence or argument
was offered on this issue.

44. The minutes of the Annual Meeting held March 4,
2014, included the treasurer's report containing information
required by SDCL 8-10-30, see Ex. 8, as did the minutes cf the
Annual Meeting held on March 3, 2015, see Ex. 11.

45. Although the board of supervisors selected the
highways it thought most beneficial to vacate, the petitions were
circulated by a non«board member.

46. Township’'s registered voters individually choose
whether to sign the petition or to refrain.

47. HNo one filed any obkjections to the petition or
appeared at the noticed meeting.

48. Township representatives used their collective
knowledge of Township’s roads to consider all aspects of public
interest, not just Department’s interest.

D. ARBITRARY AND CAPRICIOUS

49, Since Valley Township is a rural area, it is not
surprising that most of Township's residents are somehow involved
in farming and, as a result, own land within Township.

50. It is alsoc not surprising, given the Township's
character and population, that the final decision on the passage
0of the Resolution falls upon the Township’s board of supervisors,

since that is the process prescribed by statute,
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51. Department’s argument that the decision to vacate
was made to the “detriment and exclusion of all others in the
community” is simply not true. The testimony indicates that the
Board reviewed the condition ©of the highways within its borders
and identified those areas that no longer serve the public
interest in expending Township resources to improve or maintain.

52. If the highways at issue were not vacated, then
Township could potentially be reguired to maintain or improve the
highways in the future.

53. Many of the highways are no longer usable due to
the high water that has been in the area for over twenty years.
The vacation eliminates the potential for an unsuspecting driver
to suddenly find himself engulfed by water in the middle of the
night.

54. Sufficient documentztion was provided concerning
actions taken at the meeting where the resolution was adopted.
Township's beard of supervisors also provided testimeony explain-
ing why they believed the listed highways should be vacated.
FPurther, the petition and resolution set forth reasons for the
vacation.

55, Township had relevant and competent information to

make its decision in adopting the resolution.

11
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CONCLUSIONS OF LAW

1. Any of the feoregoing Findings of Fact that contain
Conclusions of Law or are a mixture of fact and law are by this
reference ing¢orpeorated herein.

2. This Court has jurisdiction of Lhe subject matter
and of the parties.

3. In South Dakota, there is, by operation of law, a
public highway along every section line, unless a portion of a
section line is lawfully vacated or relocated. SDCL 31-18-1.

4. Townships are not regquired to open, improve, and

maintain a passable highway on every secticn line, Douville v,

Christensen, 2002 S.D. 33, 9 12, 641 N.W.2d 651, ©55.

5. A township board of supervisors is required to
construct, repair, and maintain all township roads. SDCL 31-13-1.

6. The board of supervisors for an organized township
is authorized to vacate or relocate any section line highway
under its jurisdiction. SDCL 31-18-3.

7. The power to vacate or relocate a section line
highway has two conditions before it can be wielded: first, the
board of supervisors must receive a petition of two or more
voters of the organized township; and second, the public interest
must be better served by the proposed vacation or relocation,

SDCL 31-3-%,

12
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8. One aspect of public interest Township must
consider is its duty to maintain township highways for the
traveling public. This is done to protect the traveling public
and keep them safe from any defects in the highways. Further,

this obligation to provide maintenance must be accomplished

within the budget — a budget funded by Valley Township taxpayers.

9. A petition for vacation must “set forth the
beginning, c¢ourse, and termination of the highway proposed to be
located, changed, or wvacated, together with the names of the
cwners of the land through which the highway may pass.” I1d.

10. The statement attached to the petitions in this
case did not indicate that Township’s board of superviscrs
believed by signing the ¢ath the highways should be vacated.
Rather, it simply indicated that the Township’s board of super-
visors believed the people signing the petition sought to vacate
the designated highways. It indicated the supervisors believed
the individuals wanted fto go forward with the process.

11. In no way do the signatures mean the two super-
visors and chairman had already made a decision on whether to
vacate the highways. It would belie the evidence presented to
this Court to conclude otherwise.

12. Under Parks v._Cooper, 2004 S.D. 27, T 46, €76
N.W.2d 823, 838, the State of South Dakota holds all waters in

trust for the public. However, also in that case, the South
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Dakota Supreme Court determined that it was up to the South
Dakota Legislature to determine what bodies of water are open for
recreational use. Id. at 9950-51, 676 N.W.2d at 840-41. AL
present time, the Legislature has not made any determination as
to the recreational use of non-meandered bodies of water within
Valley Township.

13. Department’s assertion that the Township sought to
deny access to non-meandered bodies of water is not supported by
the evidence presented at trial.

14. Dbepartment's definition of public interest is too
narrow: it ¢nly c¢onsiders individuals that desire to use the
highways for access to hunting and fishing. Township must
instead consider all aspects of public interest, not just an
agency advocating hunting and fishing rights.

15. In considering vacation, the Township must con-
sider all aspects of public interest, including safety. Thse
Township must balance the rescurces it has to maintain the more
traveled township highways against the loss of some access to
non-meandered bodies of water and hunting opportunities con
portions of little used highways.

16. Township is not required to wait for an accident
to happen before taking remedial action to protect the traveling
public from the accumulated water on the section lines Township

has neither the intent nor the rescurces to improve or maintain,
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17. Department’s arqument that the Township and its
board of supervisors sought to privately profit from vacating the
highways 1is meritless.

18. The Court cannot find, based on the evidence
presented, that the public interest would be better served by
keeping the vacated portions ©of highways open for sportsmen,
thereby exposing the traveling public to dangercus highway con-
ditions while also taking valuable resources away from highways
that are reqularly used. Township did not err in voting to
vacate the proposed portions of highways.

19. Publicaticn on two c¢onsecutive weeks is required
by 8DCL 31-3-7, Departmenit's due process rights were not
viclated by the publisher executing the Affidavit of Publication
before the second publication,

20. This appeal is not the appropriate proceeding to
challenge the ability of Tewnship's officials to hold office.
Burns v. Kurtenbach, 327 N.W.2d 636 (5.D. 1982). The township
supervisors’ authority is not a proper issue for determination in
this appeal. The election methed used at the annual meeting did
not viclate the Department’s due process rights in this
proceeding.

21. S$DCL 8-5-1, which specifies the notice to be given

for the three regular meetings mandated by that statute, does not
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apply, because the August b5, 2014 hearing was not one of the
three meetings to which SDCL 8-5-1 applies.

22. 85CL 31-3-7 requires that the notice of hearing
when & petition to vacate is filed must “state the purpose, date,
time, and lecation of the hearing . . . .” (emphasis added). The
statute does not require an address in the notice; it reguires a
location. A location, namely Brent Zimmerman’'s home, was
preovided,

23. Department’s due process rights were not violated
by the notice given.

24. The transcript referred to in SDCL 8-5-9 is a
requirement that any documentation presented at a township
meeting, any minutes of that meeting, and any resolutions
adopted there must be filed with the Clerk of Courts.

25. Even if a transcript of the vacation proceedings
was not prepared and filed with the Clerk, it is clear that
Department received all of the documentation relevant to the
petition, notice of meeting, action taken at the meeting, and
publication of the resolution.

26. The purpose of SDCL 8-5-9 is to ensure that the
issues are sufficiently settled and framed so the issues can be
tried. If the necessary information was not timely provided, then
the approprizte action would have been to delay the trial on the

issues. However, Department chose not to pursue that action.

16

62



Instead, it is clear from the motions, briefs, and testimony
provided by Department that it had sufficient information to
raise and try numerous issues.

27. Although Township may not have technically
complied with SDCL 8-5-9, it appears to the Court that sufficient
documentation was provided for the Department to go forward with
trial and appeal. Thus, Township substantially complied with the

statute's provision. See Wagner v, Truesdell, 1998 3.D. 9, 1 7,

574 N.W.2d 627, 629 (holding substantial compliance means actual
compliance in respect to the substance essential to every
reascnable objective of the statute).

28. Because Department was provided with sufficient
documentation and SDCL 8-5-9 does not require a verbatim tran-
script, Township did not vioclate Department’s due process rights
by failing to file an afiidavit or verbatim transcript.

29. Department has completely failed to establish what
information is lacking in the annual financial statement, if any;
how Township failed to comply with SDCL 8-10-30; and how any
alleged deficiencies in the annual financial statement denied
Department any due process rights. Consequently, Township’s
actions concerning the annual financial statement did not wviolate

Department's due process rights.
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30. The record is devoid of evidence evincing the
procedure employed by Township with respect to the initiation of
the petition was improper or illegal.

31. Township's thought process and decision teok inte
account all aspects of the public interest. The fact that
Township favored public safety over sportsmen’s opportunities on
certain sections of the highways does not mean that it was an
arbitrary and capricious decision,

32. The board of supervisors did not exercise personal
and selfish motives in reaching the decision to adopt the resolu-
tion to vacate.

33. Township's board of supervisors did not use
fraudulent or false motives when it reached its decision to
vacate the highways listed in the petition. Instead, Township’s
poard inspected the township highways, made a determination on
which highways no longer needed to be a part of Township’s
highway system, and moved forward by taking the appropriate
action tc vacate the selected highways. These actions are not
arbitrary and capricious.

34. Township had relevant and competent information to
make its decision in adopting the resolution. Its decision was

not arbitrary and capricious.
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35. Township followed all appropriate procedures in
adopting the resolution based upon the petition filed with the
board of supervisors.

36. Township did not seek to deny public access to a
public resource and considered all aspects of the public
interest, including the Department's and sportsmen's interests,
in determining which highways to vacate.

37. Township did not viclate Department's due process

rights in vacating the designated highways: Department had actual

notice of all hearings in which decisions were made by Township
to vacate highways; and Department fully participated in this
appeal.

38. Township's actions were not driven by personal and
selfish motives in vacating the portions of highways, nor did
Township have fraudulent motives or base decisions on false
information.

39, Township possessed relevant and competent informa-
tion based upon the board's investigation of Township's highways
and years of invelvement with Township's highways.

40. Township's decision to vacate the portions of the
highways in guestion was not arbitrary and capricious.

41. Township’s decision to vacate the highways

correctly followed statutory requirements and is affirmed.
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42. An Order consistent with these findings and

conclusions shall be entered.

BY THE COURT:
Signed: 8262016 10:57:51 AM

Atftest:
Claudette Opitz

CIEDUW Circuit Court Judge
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STATE OF SOUTH DAKOTA | FILED IN CIRCUIT COURT
COUNTY OF DAY AUG FIFTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, Oty GG o ETTEOPIIZ
DEPARTMENT OF GAME, FISH, & PARKS - CLERK OF CoURTS
CIV. 14-50
Appellant,
y. MEMORANDUM DECISION

VALLEY TOWNSHIP, DAY COUNTY,
SOUTH DAKOTA,

Appellee.

The above-entitled matter currently pending before the Court is an appeal brought by the South
Dakota Departinent of Game, Fish, & Parks (“Department”) from 2 decision by the Board of Supervisors
of Valley Township to vacate certain public highways in file, Day County Civil Number 14-50,
Department timely filed its Notice of Appeal. A de novo trial was then held in the Day County
Courthouse on October 22, 2015. At trial, Department appeared through Special Assistant Atfomneys
General, Paul E. Bachand and Richard J. Neill, while Valley Towﬁship {“Township™) appeared through
its supervisors and counsel, Jack H. Hieb and Zachary E. Peterson. The Court heard festimony from
seven witnesses and received 54 exhibits into evidence. Upon the trial’s cﬁnclusion, the Court reserved
ruling, allowing counsel to file written argument. The Court has now had an opportunity io review, with
care, counsel’s written argument, the exhibits and testimony presented at trial, and the trial transcript,
‘This Memorandum BDecision constitutes the Court’s ruling on Department’s appeal.

BACKGROUND

This action began after Township adopted a resolution vacating portions of certain highways
within its jurisdiction. In South Dakota, there is, by operation of law, a public highway along every
section line, unless a portion of a section line is lawfully vacaneﬁ ot relocated.! SDCL 31-18-1. The
board of supervisors for an organized township is authorized to vacate or relocate any section line
highway under its iurisdiction. SDCL 31-18-3. That power, however, has two conditions before it can be

wielded: first, the board of supervisors must receive a petition of two or more voters of the organized

! A township board of supervisars is required to construct, repair, and maintain afl township reads. SDCL 31-13-1,

-1
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township; and second, the public interest must be better served by the proposed vacation or relocation.
SDCL 31-3-6. A petition for vacation must “set forth the beginning, course, and termination of the
highway proposed to be located, changed, or vacated, together with the names of the owners of the land
through which the highway may pass.” d

Valley Township’s Board, acting under its statutorily granted authority, accepted a petition from
the voters of Township and adopted a corresponding resolution of vacation for the petition.’ The
resolution vacated ten portions of Township’s highways, see Ex. 14. 1In response to this decision,
Department timely filed a Notice of Appeal as to the resolution. At the commencement of trial,
Department indicated it would not be contesting that a public interest existed to vacate five of the ten
sections of highway vacated by Township’s resolution. These are the third through seventh descriptions
listed in the resolution, see Ex. 14,

Prior to trial, the Court ruled on a number of motions., One of these was Department’s Motion for
Declaratory Ruling Regarding Scope of Appeal and Burden of Proof. Following a hearing on August 235,
2013, the Court entered an Order Regarding Appellant’s Motion For Declaratory Ruling Regarding Scope
of Appeal And Burden of Proof, determining that South Dakota statutes called for a de nove review by the
Circyit Court. This means that the Court is bound to determine anew all matters of fact without ascribing
any presumption of correctness to Township’s findings on the evidence; once the Court detetmines the
ﬁcﬁ, it would next decide whether the actions of Township were “[blased on personal, selfish, or
fraudulent motives, or on false information, [or] . . . characterized by a lack of relevant and competent
evidence to support the action taken”; and as the party taking issue with Township's decision to vacate the
" highways, Department shall havé the burden of proof at trial. Department raises four issues with
Township’s decision to vacate the remaining five sections of highway in the resolution. Each issue is
addressed in turn below. |

' ANALYSIS AND DECISION
I.  Did Township seek to deny public access to a public resource?

Department initially asserts Township sought to deny public access to a public resouree: non-
meandered bodies of water. It does not appear there is any dispute that some of the vacated portions of
highway would allow travel to the edge of non-meandered bodies of water within Township. Under Parks
v. Cooper, 2004 S.D. 27, § 46, 676 N.W.2d 823, 838, the State of South Dakota holds all waters in trust
for the public. However, also in that case, the South Dakota Supreme Court determined that it was up to

- * The resclution was adopted en August 5, 2014

68



the South Dakota Legislature to determine what bodies of water are open for recreational use. X 19 50-
31, 676 N.W.2d at 840-41. At the present time, the Legislature has not made any determination s 1o the
recreational use of nen-meandered bodies of water within Valley Township. [t is also clear from the
evidenco that the ten highway vecations will not materially alter public access available to any non-
meandered bodies of water in Valley Township. Additionally, no evidence was presented as to how
vacating the five remaining portions of highway at issue would negatively affect any public interest
sportsmen may have in road hunting in Township. As such, Department’s initial assertion is not supported
by the evidence presented at trial.
1. Isthere a public interest to maintain the right of public access to the proposed vacated
highways? |

Department's second argument is that public interest exists to maintain the right of public access to
the vacated highways, Essentially, Department’s argument is that the public interest is not betier served
by vacating the highways at issue. However, Department’s definition of public interest is too narrow: it
only considers individuals that desire to use the highways for access to hunting and fishing. Township
must instead consider ali aspects of public interest, not just an agency advocating hunting and fishing
rights. One aspect of public interest Tomhip must consider is its duty to maintain township highways
for the travelling public. See SDCL 31-13-1. This is done to protect the travelling public and keep them
safe from any defects in the highways. Further, this obligation to provide maintenance must be
accomplished within the budget—a budget funded by Valley Township taxpayers.

Townships are not required to open, improve, and maintain a passable highway on every section
line. Deouville v. Christensen, 2002 5.D. 33, ] 12, 641 N.W.2d 651, 655. Indeed, a township is not
prohubited from closing a section line highway to vehicular traffic if that highway is unsafe for such
travel. SDCL 31-18-3. As mentioned above, Township must consider all aspects of public interest,
including safety® Township must balaﬁce the resources it has to maintain the more traveled township
highways against the loss of some access to non-meandered bodies of water and hunting opportunities on
portions of little used highways. While wimésses for Department testified they had, on varicus occasions,
come into contact with sportsmen on some of the highways at issue, it is evident that none of these
highways provide access to travel through the township, because they are either covered or damaged by
high waters or have never been used for public travel. At best, then, these highways provide access to

3 Again, Department’s argument only acconnts for the segment of the public that wishes to hunt or fish and nat for the overall
public intersst.
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landowners of adjoining land—access that would continue if the highways were vacated and the land
subsequently reverted to the adjeining landowners. The vacated highways thus do not help the travelling
public traverse the township.

Department asserts Township’s inability to maintain road closed barricades on some portions of
the highways at issue over the recent past supports its argument that there is public interest in keeping
those portions open. Department further asserts those failures indicate that closing the highways for
safety reasons has not been successful. Township, however, is not required to wait for an accident to
happen before taking remedial action to protect the travelling public from the accumulated water on the
section lines Township has neither the intent nor the resources to improve or maintain.

Departraent next contends that Township did not have the public interest in mind when members
o.f Township’s board of supervisors voted to vacate certain portions of highways and that the only people
interested in vacation were the supervisors. There is testimony indicating discussions on highway
vacaiions were had at fownship meetings. In order o have that matter brought before the board, a petition
was prepared by Paul Haivorsen, Township Clerk. Another resident eirculated that petition and gathered
eight signatures ﬁ'om other Township residents. Department focuses its ire on the fact that the board of
supérvisors initiated this process by having the petition drafted, but presents absoluiely no evidence of
any statutory prohibition against a board starting the process to address highway vacation issues they
believe should be discussed. According to the Day County Auditor, as of August 3, 2016, there were
twenty-six voters in Valley Township. Eight of those voters signed the petition, a ninth circuiated the
petition, and three are Township's supervisors. Paul Halvorsen is Township’s Clerk and Nick Jensen is
Township®s Treasurer. This means that at least fourteen of the twenty-six voters in Township were
involved in the vacation process.

The majority of Township’s residents live there because they farm or have family members
involved in farming. It is therefore not shocking to the Court that the highways at issue adjoin land
owned by members of Township’s board of supervisors and others involved in circulating and signing the
petition. Department argues that this demonstraies Township and iis board of supervisors sought to
privately profit from vacating the highways and have thereby abandoned their duties to the public. This
argument is meritless. Under SDCL 31-18-2, a section line highway is sixty-six feet wide, with thirty-
three feet taken from each side of the section line. Adjoining landowners continue to pay taxes on the
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thirty-three foot strip of land regardiess of its nse—i.e., even if it is used as a section line highway.”
Furthermore, based upon the photos admitted at trial, very little of the vacated highways will be useable
as tiflable acres without investing considerable time and money to make the strips tillable. Consequently,
any notion that Township's beard members abandoned theit duties and made a decision o seck private
gain as 2 motive for vacation of the highways af issue is folly and without merit.

No one for or against the petition atiended the August 5, 2014, meeting where the resolution was
adopted. Department’s concemn encompassed cnly a singular public interest in hunting and fishing. As
discussed earlier, Township must evaluate gif aspects of public interest, not just a single public interest.’
Township officials testified as to their reasons for vacating the highways; reasons that were sapported by
the evidence produced at trial. There was also testimony conceming washouts, flooded highways, and
ather perils situated on the highways at issue that would prevent travelers from getting to another
intersecting highway. |

Department next avers Township should not fear liability for any potential injury caused by the
flooded and damaged highways if they were kept open, because it has insurance and would have
immunity ia certain lawsuits, Despite Department’s omniscience about possibie future lawsuits, there
could stili be litigation to resolve those lawsuits. In that case, Township would incur expenses defending
itself before that [itigation was resolved-—expenses that could have been avoided. Nevertheless, whether
‘Township may ultimately aveid liability (and incur needless and potentially crippling expenses) does not
mean it should ignore situations that could cause harm to the travelling public,

Department also argues that an underlying reason for Township to vacate the highways al issue
was the introduction of Senate Bill 169 (“SB 169”) in the Legislatuve.® SB 169, if passed, would have
prohibited Township from vacating certain portions of the highways at issue because they gave access to
public waters. Although SB 169°s introduction certainly factored into Township’s decision to proceed
with its resolution, that fact does not mean Township did not have the public inferest in mind when
vacating what it perceived to be dangerous highways, rather than delaying that decision and, possibly,
forfeiting the opportunity to rectify a dangerous situation. SB 16%°s introduction motivated Township to
rectify the dangerous situation before it potentially lost its ability to protect the public.

* Upon vacation of a kighway, the land embodied therein shall revert (o the eriginal owners or their successors in interest.
SDCL 31-3-10. ‘Thus, an individual owning Jand adjoining a vacated section of highway would receive a strip of land thirty-
three feet wide for the length of the pottion of the vacated highway.

¥ Again, like earlier, Department is essentially advocating that public safety must atways yield to hunting and fishing access—
an absurd argument. See SDCL 31-18-3 (noting that a township may clese a section line highway if the highway is insafe
for vehicle waffic).

® The bilt did not become law.
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Furthermore, as stated previously, Township, in making its decision, must weigh the interest of
sportsmen to have the access Department demands against the safety of all the travelling public and
Townships ability to budget and use its financial resources to maintain those highways most often used
by the travelling public. Department’s only interest is unfetiered access for hunting and fishing at both
Township’s and public safety’s expense. In weighing these issues and proceeding with the resolution to
vacate the highways, Township determined the public interest would be better served by proceeding with
vacation, as opposed to leaving dangerous and unused section line highways open for public travel,
especially when those highways do not allow any traveler to reach any intersecting highway due to their
condition. Department’s next argument is that Township’s board of supervisors had already chosen o
vacate the highways at issue prior to voting on the petitions. Department alleges this is true for three
reasons: first, the board of supervisors selected the highways included on the petition; second, the board
of supervisors arranged for the circulstion of the petition; and third, the board of supervisors voted to
adopt the resolution approving the petition without any of the petitioners present. The board of
supervisors is charged with the duty to construct, improve, and maiatain the Township’s highways. See
SDCL 31-13-1. [t would therefore have an intimate knowledge of the Township’s highways and their
condition. Not surprisingly, the board of supervisors is the body best suited to determine whether a
highway should or should not be vacated within its borders,

After the petition was prepareq, it was circulated and signed by registered voters of Township.
Attached to the petition was a statement signed, under oath, by the two supervisors and the chainman,
indicating they had reviewed the petition, knew its contents, and believed the people listed signed the
petition and sought to vacate the highways listed therein. The statement simply indicated that the
Township’s board of supeﬁisom believed the people signing the petition sought to vacate the designated
highways. It did not indicate that Township’s board of supervisors believed by signing the oath that the
highways should be vacated; instead, it simply indicated they believed the individuals wanted to go
forward with the process. Township then noticed and subsequently held the meeting where the board of
sﬁpervisors adopted the resolution. In no way do the signatures mean the two supervisors and chairman
had already made a decision on whether to vacate the highways. It would belie the evidence presented to
this Court to conclude otherwise.

Indeed, a review of the testimony and evidence presented at irial iHustrates that Township
carefully considered which portions of highways should be vacated. Township weighed the interests of
sportsmen to have use of section line highways for road hunting and access to non-meandered bodies of
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water against providing for the safety of all the travelling public within its borders, as well as the financial
cost associated with maintaining little used highways. After weighing the evidence, Township
determined public safety, and more specifically protecting the travelling public, outweighed Department’s
and sportsmen’s interest to access section line highways for hunting and fishing. This determination does
not mean that spertsmen and Department lack a public interest in accessing the section line highways—
they do have a public interest. Township, toe, has a public interest in public safety, specifically keeping
the travelling public safe, as well as managing financial commitments. As such, the Court cannot find,
based on the evidence presented, that the public interest would be better served by keecping the vacated
portions of highways open for sportsmen, thereby exposing the travelling public to dangerous bighway
conditions while also taking valuable resoutces away from highways that are regularly used. Township
did not err in voting to vacate the proposed portions of highways. '

III.  Did Township violate Department’s due process rights?

Department’s third argument assetts Township violated Department’s due process rights in six
ways by failing to follow numerous statutory requirements; a.) Department afleges Township failed to
follow SDCL 8-3-4 in publishing notice of the special meeting held August 5, 2014; b.} Department avers
that Township officers were not properly elected by paper ballot; ¢.) Department asserts SDCL 8-5-1 was
not followed to give notice of time and place of regular meetings; d.) Department alleges Township failed
" to provide transcripts of the vacation proceedings; ¢.) Department avers Township failed to follow the
requirement that the township treasurer prepare the annual financial statement as required by SDCL 8-10-
30; and £) Department again contends the petition was impropetly initiated by the Board instead of 2
public petitioner.

a. Failure to nofice special meeting held on August 5, 2014
Department first complains that Township failed to follow SDCL 8-3-4 in publishing notice of the

special meeting held on August 5, 2014, An Affidavit of Publication for the August 5, 2014, special
meeting was introduced into evidence at trial as Ex. 12. It shows publication of the Notice of Hearing on
July 28, 2014, and August 4, 2014, Publication on two consecutive weeks is required by SDCL 31-3-7.
The Affidavit was signed by the publisher on July 29, 2014, before the second publication. This obvicusly
was not an action taken by Township. No evidence was presented at trial that the August 4, 2014,
publication did not take place. Department’s due process rights were therefore not violated by the
publisher executing the Affidavit before the second publication,

A
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b. Failure to properly elect Township officials by paper ballet

Department’s second argument is that its due process rights were violated because Township
failed to properly elect officers by paper ballot at the annual meeting beld on March 4, 2014, Under
SDCL 8-3-15, township supervisors, treasurers, cletks, and constables must be elected by batlot. The
minutes from that meeting establish that three people were present: Brent Zimmerman, Paul Halvorson
and Michael Herr. See Ex. 8 (Minutes from March 4, 2014 meeting). A motion was made and seconded
to nominate one person 1o each of the three positions to be filled by election. A motion was then made to
cease nominations and cast a unanimous ballot. All present voted aye. Therefore, the use of any type of
ballot seems rather wasteful. In addition, it does not appear this appeal is the appropriate proceediag to
challenge the ability of Township’s officials to hold office. Burns v. Kurtenbach, 327 N.W.2d 636 (8.D.
1982). As such, the township supervisor’s authority is not 2 proper issue for determination in this appeal.
The election method used at the annual meeting did not violate the Depariment’s due process rights in this
proceeding. ]

¢. Failure to folow SDCL 8-5-1 for time and place of regular meetings

Department’s third allegation is that Township failed to properly give notice of the location of
regular meetings, SDCL 8-5-1 specifies the notice t0 be given for the three regular meetings mandated by
that stafute. The August S, 2014; hearing was not one of the three meetings set forth in SDCL 8-5-1 and
that statute is not applicable in this case. Notice of the August 5, 2014, meeting at which the Resolution &
Order To Vacate was adopted is specified under SDCL 31-3-7, That statute requires that the notice of
hearing when a petition to vacate is filed must “state the purpose, date, time, and Jocarion of the hearing
... .” (emphasis added).

The notice that was published, see Ex. 12, indicated that the hearing to consider the vacation of the
highways would be held on Tuesday, August 5, 2014, at 1:00 pm at the home of Brent Zimmerman.
While it did not give a street address for Brent Zimmerman’s home, it took no more than two minutes for
the Court to obtain that address from the local phone book. Hopefully, i would not take Department’s
staff, or anyone else who had wanted to aitend the meeting, much longer than that to find Brent

Zimmerman’s home. The statute does not require an address in the notice; it requires a location. Brent

Zimmerman's home is a location. No evidence was presented at trial that Department representatives, or
any other member of the public, wanted to attend the hearing, but couldn’t figure out how to get to Brent

Zimmerman's home. Department’s due process rights weve not violated by the notice given.
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d. Failure to provide transcripts of the vacation proceedings
Department’s fourth argurnent asserts Township failed to provide a transcript of the vacation
proceedmgs in violation of SDCL 8-5-9. That statute provides:

Within thirty days after the service of such notice of appeal, the board of

supervisors of the township shall canse ta be filed with the clerk of courts a

transcript of the proceedings of such board relative fo the decision, order, or

resolution being appealed, which transcript shalt be certified to by the

township clerk as being correct. The issue shall be deemed to have been

joined from the time of filing of such transcript and the matter may be

brought on for trial in the same manner as provided for in ¢ivil cases. If the

issues do not sufficiently appear from the notice of appeal and such

transcript, the court may, upon notice to the parties, settle and frame the

issues to be fried.
SDCL 8-5-9. Department interprets this statute to require a verbatim {ranscript of the meeting held on
August 5, 2014, This would necessarily require a court reporter to transcribe the proceedings. That
intetpretation, however, is joo strict. Townships do not employ court reporters or recorders to take down
and transcribe township meetings. Instead, the transcript referred to in SDCL 8-5-9 is a requirement that
any documentation presented at a township meeting, any mioutes of that meeting, and any resolutions
adopted there must be filed with the Clerk of Courts, if a decision of the board is appealed.

It does not appear that any of the documentation that was used by Township in adopting the
Resolution & Order To Vacate Roadways on August 5, 2014, was initially filed with the Clerk of Courts
when this appeal was commenced. Despite this lack of filing, by agreement of the parties, the Court
admitied the minutes of the Valley Township Special Meeting held August 5, 2014, see Ex. 9; the Petition
For Vacation Of Roads, verified on July 21, 2014, see Ex. 10; the Affidavit of Publication of Notice for
Hearing of the August 5, 2014, meeting. See Ex. 12; the Affidavit of Publication of the Resolution to
Vacate Roadway, see Ex. 13; and the Resolution & Order to Vacate Roadways as filed with the Day
County Register of Deeds on August 6, 2014, See Ex. 14. Thus, even if a transcript of the vacation
proceedings was not prepared and filed with the Clerk, it is clear that Department received all of the
documentation relevant to the petition, notice of meeting, action taken at the meeting, and publication of
the rescintion.

The purpose of SDCL 8-5-9 is to ensure that the issues are sufficiently settled and framed so the
issues can be tried. If the neeessary information was not timely provided, then the appropriate action

would have been to delay the trial on the issues. However, Department chose not t¢ pursue that action.
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Instead, it is clear from the motions, briefs, and testimony provided by Department that it had sufficient
information to raise and try numerous issues. Although Township may not have technicaily complied
with SDCL $-5-9, it appears to the Court that sufficient documentation was provided for the Department
to go forward with the appeal and this frial. Thus, Township substantially complied with the statute’s
provision. See Wagner v. Truesdell, 1998 S.D. 9, § 7, 574 N.W.2d 627, 629 (holding substantia
compliance means actual compliance in respect to the substance essential to every reasonable objective of
the stalute).?

Because Departinent was provided with sufficiert documeniation and the statute does not require &
verbatim transeript, Township did not violate Department’s due process rights by failing o file a verbatim
transeript.

e. Failure to follow the requirement that the township treasurer prepare the annual
~ financial statement as required by SDCL 8-10-30

Department’s fifth argument aileges that its due process rights were viclated by Township's
treasurer failing to prepare an annual financial statement. SDCL 8-10-30 sets forth the requirements for a
township treasurer’s annual financial statement. No evidence was presented or argument offered on this
issue. There was no separate exhibit admitted at trial purporting to be the annuai financiat statement for
Township. However, the minutes of the Annual Meeting held March 4, 2014, included the treasurer’s
réport containing information required by SDCL 8-10-30, see Ex. 8, as did the minutes of the Annual
Meeting held on March 3, 2015, see Ex. 11. Depariment has completely failed to establish what
information is lacking, if any; how Township failed to comply with the statute and how any alleged
deficiencies in the annual financial statement denied Departmen! any due process righis. Consequently,
Township did not violate Department’s dne process rights.

f. Failuare te properly initiate the petition

Depariment’s final argument for violation of its due process rights is that the petition was
improperly initiated by the board of supervisors instead of a public petitioner. Although the board of
supervisors selected the highways it thought most beneficial to vacate, the petition was circulated by a
non-board member. Township’s registered voters individually chose whether to sign the petition or to

? The Ceurt elaborated on its holding: :
1t means that a court should determing whether the statule has been foilowed sufiiciently so
as to camry out the intent for which it was adopted, Substantial compliance with a statute is
niot shawn uniess it is made to appear that the purpose of the statute is shown 1o have been
served. What constitutes substantial compliance with a statute is & matter depending on the
facts of each pasticular case.
Wagner v. Truesdeld, 1998 8,D. 9,97, ¥74 N.W.2d 627, 629.
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reftain. Indeed, the record is devoid of any evidence evincing that the procedure employed by Township
was improper or illegal. Department conflates mere disagrecment with a violation of due process.
Township received a petition to vacate certain highways and gave notice of a meeting set for the purpose
of considering that petition. No one filed any objections to that petition or appeared at the noticed
meeting. Township representatives used their collective knowledge of Township's roads to consider alf
aspects of public interest, not just Departinent’s interest. WNo evidence was presented to show that
Township was legally prohibited from initiating the vacation process. Based on the above analysis,
Township did not violate Department’s due process rights.

IV. Wag Township’s decision arbitrary and capricions?

The fourth issue raised by Depariment is that Township’s decision to vacate the highways at issue
was the product of personal and selfish motives, fraudulent motives ot false information, and a lack of
relevant or competent information, thereby rendering the decision arbitrary and capricious. Although the
Court has previously addressed these issues in this Memorandum Decision, it will nonetheless briefly
address them yet again because Department continues to spew forth these allegations.

A township is commonly referred to as the smallest unit of a8 democratic govermment, although
ﬁppa.rentiy in Department’s view that makes it “a relatively inconsequential segment of governance.”
(Rebuttal Argument p.4). It generally consists of an area encompassing thirty-six square miles, excluding
municipalities within the township borders. As previously set forth, the Day County Auditor’s records
indicated Township had twenty-six active voters within its thirty-six square miles as of August 3, 2016.
Under SDCL 8-3-6 and SDCL 8-3-7, in order to vote at a township meeting or serve as a township
officer, an individual must be a registered voter and a resident of the township. Since this is a rural area,
it is not surprising that most of Township's residents are somehow involved in farming and, as a result,
own land within Township. It is also not surprising that the final decision on the passage of the
Resolution falls upon Township’s board of supervisors, since that is the process prescribed by statute,
However, more than 50% of the registered voters in Township participated in the vacation process,

Department algso avers the decision to vacate was made to the “detriment and exclusion of all
others in the community.” This is simply not true. The testimony indicates the Board reviewed the
condition of the highways within its borders and identified those areas that no longer served the public
interest in expending Township resources to improve or maintain. If the highways at issue were not
vacated, then Township could potentially be required to maintain or improve the highways in the future.
Many of these highways were no longer mseable due to the high water that has been in the area for aver
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twenty years. Moreover, the vacation eliminates the potential for an unsuspecting driver to suddenly find
himself enguifed by water in the middle of the night. This desire to maintain public safety is certainly a
justifiable and noble decision. As such, Township's thought process and decision took intc account all
aspects of the public interest. The fact that Township favored public safety over sportsmen’s
opportunities on certain sections of the highways does not mean that it was an arbitrary and capricious
decision. The board of supervisors’ responsibility is to maintain the roads for public safety, and more
specifically the travelling public. Township residenis constitute part of the fravelling public. The Board
did not exercise personal and selfish motives in reaching the decision to adopt the resolution to vacate,

Department next contends Towhship based its decision on fraudulent motives or false information.
Depariment argues that, becanse Township would most likely avoid Hability for any injuries caused by
failing to vacate a highway, it should therefore refrain from vacating the highways at issue. As discussed
carfier, notwithstanding Department’s omniscience about possible future lawsuits, there could still be
litigation to determine those issues. In that case, Township would incwr expenses defending itself before
that litigation was resolved—expenses that could not only be avoided but also potentially bankrupt
Township. Nevertheless, whether Township may ultimately avoid liability (and incur needless and
potentially crippling expenses) does not mean it should ignore situations that could cause harm to the
travelling public.

Also as stated earlier, if Township vacates a highway, it is no longer obligated to expend resources
to maintain or improve that highway. However, if Township does not vacate a highway, then the
possibility for future financial expenditure looms as it is obligated to maintain or improve the highways.
The highways at issue were selected by members of the board of supervisors. In selecting these
highways, the supervisors cited a lack of public travel on those highways, being inundated by water, and
the inability ic traverse the township by accessing these highways.®

In their testimony, board supervisors freely admitted they were aware of SB 169 and its potential
effect on their ability to vacate highways. However, awareness does not mean that they had fraudulent
motives in pursuing the vacstions. They also clearly testified they wanted to protect the travelling public
by avoiding dangerous situations, like drivers unknowingly driving into a water-fifled highway. The
action taken by Township did not remove all public access to non-meandered bodies of water in Valley

B The highways at issue only provide access to landowners of adjoining tand—access that would continue if the highways were
vacated and the land subsequently reverted o the adjoining landowners
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Township. A duck or a pheasant could land almost anywhere and, if that were the only criteria evaluated,
then no highways could ever be vacated.

Township’s board of supervisors did not use fraudulent or false motives when it reached its
decision to vacate the highways listed in the petition. Instead, Townshiﬁ’s board inspected the township
highways, made a determination on which highways no longer needed to be a part of Township’s
highway system, and moved forward by taking the appropriate action to vacate the selected highways.
These actions are not arbitrary and capricious,

Department’s next contention is that Township’s decision is characterized by a lack of relevant
and competent information to support the action. The Court has already determined that sufficient
documentation was provided concerning actions taken at the meeting where the resolution was adopted.
Township’s board of supervisors also provided testimony explaining why they believed the listed
highways should be vacated. Further, the petition and resolution set forth reasons for the vacation.
Township weighed the public interest expressed by Department and sportsmen against issues of the use of
public resources to maintain and improve highways and the safety of the traveliing public. Township had
relevant and competent information to make its decision in adopting the resolution” Its decision was not
arbitrary and capricious,

CONCLUSION

Township’s decision to vacate portions of highways within its jurisdiction is affirmed. Township
followed all appropriate procedures in adopting the resolution based upon the petition filed with the board
of supervisors. Township did not seek to deny public access to a public resource and considered all
aspects of the publiv interest, including the Department’s and sportsmen’s inferests, in determining which
highways to vacate. Township did not violate Department’s due process rights in vacating the designated
highways: Department had actval notice of all hearings in which decisions were made by Township to
vacate highways; and Department fully participated in this appeal.

Townéhip’s actions were not driven by personal and selfish motives in vacating the portions of
highways, nor did Township have frandulent motives or base decisions on false information. Township
possessed relevant and competent informafion based upon the board's investigation of Township’s
highways and years of involvement with Township’s highways. Township's decision to vacate the

% Department also asseris the cost of signage factored into Township's decision. No Township board member testified this was
a reason for vacation. It does, however, appear that Township will not be required o place signs on the vacated porions of
highways, thereby potentially providing some savings, but this potential savings is negligible. In any cvent, there is no
testimony supporting this was a reason for the vacation.
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portions of the highways in question was not arbitrary and cepricious. Fimally, Township’s decision to
vacate the highways correctly followed statutory requirements and is hereby affimmed. _

Counsel for Township shall draft an Order consistent with, as well as incorporating, this
Memorandum Decision, affirming Towmship’s decision. Additionally, Counsel for Township shall,
unless waived by Department, prepare Findings of Facts and Conclusions of law, incorporating this
Memorandum Decision by reference.

Dated this 8" day of August, 2016 at Webster, Scuth Dakota.

Circuit Judge
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT

: 55,

COUNTY oF DAY) FIFTH JUDICIAL CIRCUIT
X % % % % % * * * * % % * % * * * * * *x k * Kk * %k * * ¥ * * % % %
STATE OF SQOUTH DAKOQOTA, File 18BCIV14-31
DEPARTMENT OF GAME, FISH
AND PARKS,

Appellant,

~VS- ORDER AFFIRMING DECISION

QF THE BUTLER TOWNSHIP
BUTLER TOWNSHIP, DAY COUNTY, BOARD QF SUPERVISORS

SOUTH DAKOTA,

Appellee.
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Appellant, State of South Dakota, Department of Game,
Fish & Parks (“Department”), appealed the decision of the Butler
Township Board of Supervisors (“"Township”) to vacate certain
public highways. The matter came on for trial de novo before the
Honorable Jon S. Flemmer, Circuit Court Judge, presiding, on
October 22, 2013, The Department appeared through its attorneys,
Paul E. Bachand and Richard J. Neill. The Township appeared
through its attorneys, Jack H. Hieb and Zachary W. Peterson.

Having conducted a review of this matter under the de
novo standard of review, having considered the evidence and
testimony presented at trial, having considered the written
arguments of counsel, having rendered its Memorandum Decisicn,
which was filed Rugust 24, 2016, and is incorporated herein by

this reference, and entered Findings of Fact and Conclusions of

Filed on:09/22/2016 DAY County, South Dakota 18C|(V14-000051
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Law this same date, which are incorporated herein by this
reference, it is now
QORDERED that Township’s decision to vacate the portions

of highways is in all respects AFFIRMED.

Attegt: BEY THE EEERD21/2016 1:41:24 PM
Jessica Sattler

Clerk/Deputy &NQ 9[!
T

R

’i.;%“ 2 s

Circuit Court Judge
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STATE OF SOUTH DAKOTA, File 18CIV14-51
DEPARTMENT OF GAME, FIGSH
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Appelliant,
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BUTLER TOWNSHIP, DAY COUNTY,
SOUTH DAKOTA,

Appellee,

* % 3 X F W ¥ ¥ ¥ F ¥ x W

k x % k k kX * * * % % k % kx *x * & % * *x * k *x * k * k Kk x k *x * k

Appellant, State of South Dakota, Department of Game,
Fish & Parks (“Department”), appealed the decision of the Butler
Township Beard of Supervisors (“Township”) to vacate certain
public highways. The matter came on for trial de nove before the
Honorable Jon S, Flemmer, Circuit Court Judge, presiding, on
October 22, 2015. The Department appeared through its attorneys,
Paul E. Bachand and Richard J. Neill., The Township appeared
through its attorneys, Jack H. Hieb and Zachary W. Peterson.

Having congducted a review of this matter under the de
nove standard of review, having considered the evidence and
testimony presented at trial, having considered the written
arguments of counsel, and having rendered its Memorandum

Decision, which was filed August 24, 2016, and is incorporated

1
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herein by this reference, the Court now makes and enters the

following:
EINDINGS OF FACT
A. BACKGROUND
1. Township's Board, acting under its statutorily

granted authority, accepted a petition from the voters of
Township seeking to wvacate rights-of-way.

2. After the petition was prepared, 1t was circulated
and signed by Township’s registered voters.

3. Attached to the petition was a statement signed,
under oath, by the two supervisors and the chairman, indicating
they had reviewed the petition, knew its contents, and believed
the people listed signed the petition and sought to vacate the
highways listed therein.

q. Township noticed and subseguently held a hearing
on the petition.

5. Township adopted a resolution of vacation on
August 11, 2014.

6. The resolution vacated ten portions of the
Township's highways. See BEx. 15.

7. In response to the decision, Department timely
filed a Notice of Appeal as to the ten portions in the

resclution.
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B. PUBLIC INTEREST

8. &t the commencement of trial, Department indicated
that it would not ke contesting that a public interest existed to
vacate twoe sections of highway vacated by Township’s resolution.
These are a portion of the second description and the fifth
description listed in the rescolution. gSee Ex. 15.

9. Some of the wvacated portions of highway would
allow travel to the edge of non-meandered bodies of water within
the Township, Department argues that the Township sought to deny
access to these bodies.

10. It is clear from the evidence that the ten highway
vacations will not materially alter public access available to
any non-meandered bodies of water in Butler Township. Testimony
indicated there would still be other routes to access the
non-meandered bodies ¢f water referred to as Bechn Slough and Bugk
Slough should they be opened to recreational use by the South
Dakota Legislature in the future.

1l1. No evidence was presented as to how vacating the
ten portions of highway at issue would negatively affect any
public interest sportsmen may have in road hunting on other
highways within Township that will still bhe open to travel.

12. Other than testimony by Department’s witnesses
describing limited contact with sportsmen on the contested

highways, there was no evidence toc indicate those sporting
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experiences were so unique that they could not be encountered on
other highways in Township. A duck or a pheasant could land
almost anywhere and, if that were the only criteria evaluated,
then no highways could ever be vacated.

13, While witnesses for Department testified they had,
on various occasions, come into ceontact with sportsmen on some of
the highways at issue, it is evident that none of these highways
provide access to travel through the township, because they are
either covered or damaged by high waters or have never been used
for public travel.

14. At best, the highways at issue provide access to
landowners of adjoining land — access that would continue if the
highways were vacated and the land subseguently reverted toe the
adjoining landowners.

15, The vacated highways do not help the traveling
public traverse the township.

16, In order to have the vacation issues brought
before the board, a petition was prepared by Township bcard
members. A Township resident circulated the petition and
gathered six signatures from other Township residents.

17. According toe the Day County Auditor, as of August
3, 2016, there were forty-¢ne registered voters in Butler
Township. Six of those voters signed the petition, a seventh

circulated the petition, and five are Township officers. This
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means that at least 12 of the 41 voters in Township were involved
in the wvacation process.

18, The majority of Township’s residents live there
because they farm or have family members involved in farming. It
is therefore not shocking to the Court that the highways at issue
adjein land owned by members of Township’s board of supervisors
and others involved in circulating and signing the petitien.

19, Based upon the photos admitted at trial, very
little of the vacated highways is useable as tillable acres
without investing considerable time and money to make the strips
that are above water tillakle.

20. Consegquently, any notion that Township’s board
members abandoned their duties and made a decision to seek
private gain as a motive for vacation cf the highways at issue is
folly and without merit.

21. No one for or against the petition attended the
Augusit 11, 2014 meeting where the resolution was adopted.

22. In response to the publication of the Notice Of
Hearing, Department submitied to Township an August 6, 2014,
letter from Jeffrey R. Vonk, Department Secretary, opposing the
petition. Department opposed the entire list of highways proposed

to be vacated.
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23. Department’s concern regarding the vacation
encompassed only a singular public interest in hunting and
fishing.

24. Likewise, Department’s only interest is unfettered
access for hunting and fishing at both Township’s and public
safety’s expense.

25, Township officials testified as to their reasons
for vacating the highways, which reasons were supported by the
evidence produced at trial.

26. There was also testimony concerning washouts,
flooded highways, and other perils situated on the highways at
issue that would prevent travelers from getting to another
intersecting highway.

27. In weighing the issues and proceeding with the
resolutions to vacate the highways, Township determined the
public interest would be better served by proceeding with vaca-
tion, as opposed to leaving dangercus and wvnused section line
highways open for public travel, especially when those highways
do not allow any traveler to reach any intersecting highway due
to their condition.

28. ©One reason Township gave for vacating the highways
was to preserve their future resources and aveid financial

cbligations.
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29, Township officers did not indicate in their
testimony that they were vacating highways to avoid future
litigation. Nonetheless, there could be litigation against the
Township in the event of accidents on the highways the Township
sought to wvacate, In that case, the Township would incur
expenses defending itself before that litigation was resolved,
which would result in expenses that could be avoided.

30. Whether Township may ultimately avoid liability
{and incur needless and potentially crippling expenses) does not
mean it should ignore situations that could cause harm to the
traveling public.

31. Although SB 169's introduction certainly factored
into Township's decision to proceed with its resolutions, that
fact does not mean Township did not have the public interest in
mind when vacating what it perceived to be dangerous highways,
rather than delaying that decisicon and, possibly, forfeiting the
opportunity to rectify that dangerous situation. SB 169's
introduction motivated Township to rectify the dangerous
situation before it potentially lost its ability to protect the
public.

32. A review of the testimony and evidence presented
at trial illustrates that Township carefully considered which

poertions of highways should be vacated.
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33. Township weighed the interests of sportsmen to
have use of section line highways for reoad hunting and access to
non-meandered bodies of water against providing for the safety of
all the traveling public within its borders, as well as the
financial cost associated with maintaining little used highways.

34. After weighing the evidence, Township determined
public safety, and more specifically protecting the traveling
public, outweighed Department’s and sportsmen’s interest to
access secticon line highways for hunting and fishing.

35. This determination does not mean that sportsmen
and Department lack a public interest in accessing the section
line highways - they do have a public interest. Township, too,
has a public interest in public safety, specifically keeping the
traveling public safe, as well as managing financial commitments.
C. DUE PROCESS

36. With regard to Department’s arguments concerning
the publication of notice of the August 11, 2014 meeting, an
Affidavit of Publication for the August 11, 2014, special meeting
was introduced into evidence at trial as Ex. 13.

37. The Affidavit of Publication was signed by the
pubklisher on August 4, 2014, before the second publicatien. This

obviously was not an action taken by Township.
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38. Following the August 4 publication, Department was
able to prepare the cbjection set forth in Secretary Vonk's
August 6 letter. See Ex. 6.

39. No evidence was presented at trial that Department
representatives, or anyone else, wanted to attend the August 11
meeting, but missed it due to an improper notice. Department
clearly had actual notice of the hearing, since it filed an
objection.

40. With regard to Department’s argument that Township
failed to properly elect officers by paper ballot, the minutes
from Township’s annual meeting, held on March 6, 2014, establish
that five people were present: Lori Ash, Del Compaan, Brian
Guthmiller, and Dennls Johnscn. See Ex. 7 (Minutes from March 6,
2014 meeting}. A motion was made and unanimously approved to
elect each of the five people present to one of the five
positions to be filled by election. Therefore, there was only
cne candidate for each pesition and the use of any type of ballot
seems rather wasteful.

41, The Department also raises arguments concerning
the content of the published notice relating to the August 11,

2014 hearing. The notice that was published, see Ex. 13,

indicated that the hearing to consider the vacation of the
highways would be held on Monday, August 11, 2014, at 1:00 pm at

Dennis Johnson’s shop. While it did not give & street address
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for Dennis Jeohnson’s shop, it took no more than twe minutes for
the Court to obtain Dennis Jchnson’s address from the local phone
book. Hopefully, it would not take Department’s staff, or anyone
else who had wanted to attend the meeting, much longer than that
te find Dennis Johnson’s address.

42. Department also complains that two separate
hearing locations were given based on Ex. 13 stating Dennis
Johnscon’s shop; BEx. 9, the minutes of an August 4, 2014, Township
board meeting, referring to the Dennis Johnson farm; and Ex. 10,
the minutes of the August 11, 2014, meeting referring to the
Dennis Johnson Farm. ARgain, it would appear to be pretty certain
to everyone, but Department, that the Dennis Johnson shop is at
the Dennis Johnson Farm and it is located at 42839 143rd Street,
Webster, just as the phone book states.

43. Only the Dennis Johnson shop was given as the
location in the Notice that was published. Therefore, the public
was never presented with alternative locations. If someone wanted
to attend the meeting and was confused about the location, the
Notice gave the address for Lori Ash. Her phone number is also
listed under Bristol in the phone book.

44, No evidence was presented at trial that Department
representatives, or any other member of the public, wanted to
attend the hearing, but couldn't figure cut how to get to Dennis

Johnsen’s shop.
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45. With regard to Department’s argument that Township
failed to provide a verbatim transcript of the vacation proceed-
ings, townships do not employ court reporters or recorders to
take down and transcribe township meetings.

46, By agreement of the parties, the Court admitted:
minutes of the Butler Township meetings, see Exs. 7, 8, 9, and
10; a discovery decument, see Ex. 11; the Petition For Vacation
Of Roads, verified on July 29, 2014, see Ex. 12; the Affidavit of
Publication of Notice for Hearing of the August 11, 2014,
meeting, see Ex. 13; the Motion to Vacate with vote attached, see
Ex. 14; the Resclution & Order to Vacate Roadways as filed with
the Day County Register of Deeds on October 3, 2014, see Ex. 15;
and the Affidavit of Publication of the Resclution to Vacate
Roadway, see Ex., 17.

47, &lthough the board of superviscrs selected the
highways it thought most beneficial to vacate, the petitions were
circulated by & non-board member.

48. Township’s registered voters individually choose
whether to sign the petition or to refrain.

49. Objections to the petition were filed and
considered. No one appeared at the noticed meeting to object. The
petition circulator was present as well as several individuals

from other townships.
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50. Township representatives used their collective
knowledge of Township’s roads to consider all aspects of public
interest, not just Department’s interest.

D. ARBITRARY AND CAPRICIOUS

51. Since Butler Township is a rural area, it is not
surprising that most of Township's residents are somehow involved
in farming and, as a result, own land within Township.

52, 1t is also not surprising, given the Township's
character and population, that the final decision on the passage
of the Resolution falls upon the Township’s board of supervisors,
since that is the process prescribed by statute.

53. Department’s argument that the decision to wvacate
was made to the “detriment and exclusicn of all others in the
community” is simply not true. The Board received two objections
and remcoved three portions of highway from the vacation list.

The testimony indicates that the Board reviewed the condition of
the highways within its borders and identified those areas that
ne longer serve the public interest in expending Township
resources to improve or maintain.

54, If the highways at issue were not vacated, then
Township could potentially be required to maintain o¢or improve the
highways in the future,

55. Many of the highways are no longer usable due to

the high water that has been in the area for over twenty vears.
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The vacation eliminates the potential for an unsuspecting driver
to suddenly find himself engulfed by water in the middle of the
night.

56, Sufficient documentation was provided concerning
actions taken at the meeting where the resclution was adopted.
Township's board of supervisors also provided testimony explain-
ing why they believed the listed highways should be vacated.
Further, the petition and resolution set forth reascons for the
vacation.

57. Township had relevant and competent information to
make its decision in adopting the resolution.

CONCLUSIONS OF LAW

1. Any of the foregeéing Pindings of Fact that contain
Conclusions of Law or are a mixture of fact and law are by this
reference incorperated herein.

2. This Court has jurisdiction of the subject matter
and of the parties.

3. In South Daketa, there is, by coperation ¢f law, a
public highway along every section line, unless a portion of a
section line is lawfully vacated or relocated. SDCL 31-18-1.

4, Townships are not required to open, improve, and
maintain a passable highway on every section line, Douville v.

Christensen, 2002 S.D. 33, 9 12, 641 N.W.2d 651, 655.
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5. A township board of supervisors is required to
construct, repair, and maintain all township roads. SDCL 31-13-1.

6. The board of supervisors for an organized township
is autherized to vacate or relocate any section line highway
under its jurisdiction. SDCL 31-18-3.

7. The power to vacate or relocate a section line
highway has two conditions before it can be wielded: first, the
board of supervisors must receive a petition of two or more
voters of the organized township; and second, the public interest
must be better served by the proposed vacation or relocation.
SDCL 31-3-6.

8. One aspect of public interest Township must
consider is its duty te maintain township highways for the
traveling pubklic. This is done to protect the traveling public
and keep them safe from any defects in the highways. Further,
this obligation to provide maintenance must be accomplished
within the budget — a budget funded by Butler Township taxpayers.

9. A petition for vacation must “set forth the
beginning, course, and termination of the highway propoesed to be
located, changed, or vacated, together with the names of the
cwners of the land through which the highway may pass.” Id.

10. The statement attached toe the petitions in this
case did not indicate that Township’s board of supervisors

believed by signing the oath the highways should bhe vacated.
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Rather, it simply indicated that the Township’s board of super-
visors believed the people signing the petition sought to vacate
the designated highways. It indicated the supervisors believed
the individuals wanted to go forward with the process.

11, In no way do the signatures mean the two super-
visors and chairman had already made a decision on whether to
vacate the highways. It would belie the evidence presented to
this Court to ceonclude ctherwise.

12. Under Parks v. Cooper, 2004 5.D. 27, 9 46, 676
N.W.2d 823, 838, the State of South Dakota holds all waters in
trust for the public. However, also in that case, the South
Daketa Supreme Court determined that it was up te the South
Dakota Legislature to determine what bodies of water are open for
recreational use. Id., at §930-51, 676 N.W.2d at 840-41. At
present time, the Legislature has not made any determination as
to the recreationazl use of non-meandered bodies of water within
Butler Township.

13. Department’s assertion that the Township sought to
deny access to non-meandered bodies of water is not supported by
the evidence presented at trial.

14. Department's definition of public interest is too
narrow: it only considers individuals that desire to use the

highways for access to hunting and fishing. Township must
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instead consider all aspects of public interest, not just an
agency advocating bunting and fishing rights.

15. 1In considering vacatien, the Township must con-
sider all aspects of public interest, including safety. The
Township must balance the rescurces it has to maintain the more
traveled township highways against the loss of some access to
non-meandered bodies of water and hunting opportunities on
portions of little used highways.

16. Township is not required to wait for an accident
to happen before taking remedial action te protect the traveling
public from the accumulated water on the section lines Township
has neither the intent nor the resources to improve or maintain.

17. Department’s argument that the Township and its
board of supervisors sought to privately profit from vacating the
highways is meritless.

18. The Court cannot find, based on the evidence
presented, that the public interest would be better served by
keeping the vacated portions of highways open for sportsmen,
thereby exposing the traveling public to dangerous highway con-
ditions while also taking valuable resources away from highways
that are reqularly used. Township did not err in voting to
vacate the proposed portions of highways.

19. Publication of notice on two consecutive weeks is

required by SDCL 31-3-7. Department’s due process rights were
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not violated by the publisher executing the Affidavit of
Publication before the second publication.

20. This appeal is not the appropriate proceeding to
challenge the ability of Township's cofficials tc held office.

Burns v. Kurtenbach, 327 N.W.2d 636 (S.D. 1%82). The township

supervisors’ authority is not a proper issue for determination in
this appeal. The election method used at the annual meeting did
not violate the Department’s due process rights in this
proceeding.

21. SDCL 231-3-7 requires that the notice of hearing
when a petition to vacate is filed must “state the purpose, date,
time, and location of the hearing . . . ." {emphasis added). The
statute does not require an address in the notice; it requires a
location. A location, namely Dennis Johnscon®s shop, was
provided.

22. Department’s due process rights were not violated
by the notice given.

23. The transcript referred teo in S5DCL 8-5-9 is a
requirement that any documentation presented at a township
meeting, any minovtes of that meeting, and any resolutions
adopted there must be filed with the Clerk of Courts.

24. Even if a transcript of the vacation proceedings
was net prepared and filed with the Clerk, it is clear that

Department received all of the documentaticen relevant to the
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petition, notice of meeting, action taken at the meeting, and
publication of the resolution.

25. The purpose of SDCL 8-5-9 is to ensure that the
issues are sufficiently settled and framed so the issues can be
tried. If the necessary information was not timely provided,
then the appropriate action would have been to delay the trial on
the issues. However, Department chose not to pursue that action.
Instead, it is clear from the motions, briefs, and testimony
provided by Department that it had sufficient information to
raise and try numercus issues.

26. Although Township mey not have technically
complied with SDCL 8-5-9, it appears to the Court that sufficient
documentation was provided for the Department to go forward with
trial and appeal. Thus, Township substantially complied with the

statute’s provision. See Wagner v. Truesdell, 1598 S.D. 9, % 7,

574 N.W.2d4 627, 629 (holding substantial ccmpliance means actual
compliance in respect to the substance essential to every
reasonable objective of the statute).

27. Because Department was provided with sufficient
documentation and SDCL 8-5-9 does not reguire a verbatim tran=-
script, Township did not viclate Department’s due process rights
by failing to file an affidavit or wverbatim transcript.

28. The record is devoid of evidence evincing the

procedure employed by Township with respect to the initiation of
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the petition was improper or illegal. Although the board of
supervisors selected the highways it thought most beneficial to
vacate, the petition was circulated by a non-board member.
Township’s registered voters individually chose whether to sign
the petition or to refrain.

29, Township’'s thought process and decision took into
account all aspects of the public interest. The fact that
Township favored public safety over sportsmen’s opportunities on
certain sections of the highways does not mean that it was an
arbitrary and capricious decision.

30. The board of superviscrs did not exercise personal
and selfish motives in reaching the decision to adopt the resolu-
tion to wvacate.

31. Township's board of supervisors did not use
fraudulent or false motives when it reached its decision to
vacate the highways listed in the petition. Instead, Township’s
board inspected the township highways on June 24, 2014, see Ex.
9, made a determinaticn on which highways no longer needed to be
a part of Township’s highway system, and moved forward by taking
the gppropriate action to vacate the selected highways. These
actions are not arbitrary and capricious.

32, Township had relevant and competent information to
make its decision in adopting the resolutien. Its decision was

not arbitrary and capricious.
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33. Township followed all appropriate procedures in
adopting the resclution based upon the petition filed with the
board of supervisors.

34, Township did not seek to deny public access te a
public resource and considered all aspects of the public
interest, including the Department's and sportsmen's interests,
in determining which highways to vacate.

35. Township did not violate Department’s due process
rights in vacating the designated highways: Department had actual
notice of all hearings in which decisions were made by Township
to vacate highways; and Department fully participated in this
appezl.

36. Township's actions were not driven by personal and
selfish motives in vacating the portions of highways, nor did
Township have fraudulent motives or base decisions on false
information.

37. Township possessed relevant and competent informa-
tion based upon the board’'s investigation of Township’s highways
and years of involvement with Township‘s highways.

38. Township's decision to vacate the portions of the
highways in guestion was not arbitrary and capricious.

39. Township’s decision to vacate the highways

correctly followed statutory requirements and is affirmed,
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40, An Order consistent with these findings and

conelusions shall be entered.

Attest;

Jessica Sattler BY THE &gWRT21/2016 1:40:58 PM

LY.,

V' Circuit Court Judge
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STATE OF SOUTH DAKOTA FILED IN CIRCUIT COURT

COUNTY OF DAY AUG 24 20 FIFTH JUDICIAL CIRCUIT
DAY gg DETTED
STATE OF SOUTH DAKOTA, " CLERK OF GOURTS
DEPARTMENT OF GAME, FISH, & PARKS
CIV. 1451
Appellant,
v. MEMORANDUM DECISION

BUTLER TOWNSHIP, DAY COUNTY,
SOUTH DAKOTA,

Appellee.

The above-entitled matter currently pending before the Court is an appeal brought by the South
Dakota Department of Game, Fish, & Parks (“Department”) from a decision by the Board of Supervisors
of Butler Township to vacate certain public highways in file, Day County Civil Number 14-51.
Department timely filed its Notice of Appeal. A de novo trial was then held in the Day County
Courthouse on October 22, 2015, At trial, Department appeared through Special Assistant Attorneys
General, Paul E. Bachand and Richard J. Neill, while Butler Township (“Township”) appeared through its
supervisors and counsel, Jack H. Hieb and Zachary E. Peterson. The Court heard testimony from six
witnesses and received 24 exhibits into evidence. Upon the trial’s conclusion, the Court reserved ruling,
allowing counsel to file written argument. The Court has now had an opportunity to review, with care,
counsel’s written argument, the exhibits and testimony presented at trial, and the trial transcript. This
Memorandum Decision constitutes the Court’s ruling on Department’s appeal.

BACKGROUND

This action began after Township adopted a resolution vacating portions of certain highways
within its jurisdiction. In South Dakota, there is, by operation of law, a public highway along every
section line, unless a portion of a section line is lawfully vacated or relocated.” SDCL 31-18-1. The
board of supervisors for an organized township is authorized to vacate or relocate any section line
highway under its jurisdiction. SDCL 31-18-3. That power, however, has two conditions before it can be

wielded: first, the board of supervisors must receive a petition of two or more voters of the organized

! A township board of supervisors is required to construet, repair, and maintain all township toads, SDCL 31-13-1.
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township; and second, the public interest must be better served by the proposed vacation or relocation,
SDCL 31-3-6. A petition for vacation must “set forth the beginning, course, and termination of the
highway proposed to be located, changed, or vacated, together with the names of the owners of the land
through which the highway may pass.” id

Butler Township’s Board, acting under its statutorily granted authority, accepted a petition from
the voters of Township and adopted a cormesponding resolution of vacation for the petition® The
resolution vacated ten portions of Township’s highways, see Ex. 15. In response to this decision,
Department timely filed a Notice of Appeal as to the resolution. At the commencement of trial,
Department indicated it would not be contesting that a public interest existed to vacate portions of two of
the ten sections of highway vacated by Township’s resolution. These are a portion of the second
description and the fifth description listed in the resolution, see Ex. 15.

Prior to trial, the Court ruled on a number of motions. One of these was Department’s Motion for
Declaratory Ruling Regarding Scope of Appeal and Burden of Proof. Following a hearing on August 23,
2013, the Court entered an Order Regarding Appellant’s Motion For Declaratory Ruling Regarding Scope
of Appeal And Burden of Proof, determining that South Dakota statutes called for a de novo review by the
Circuit Court. This means that the Court is bound to determine anew all matters of fact without ascribing
any presumption of correciness to Township’s findings on the evidence; once the Court determines the
facts, it would next decide whether the actions of Township were “[bJased on personal, selfish, or
fraudulent motives, or on false information, [or] . . . characterized by a lack of relevant and competent
evidence to support the action taken”; and as the party taking issue with Township's decision to vacate the
highways, Department shall have the burden of proof at trial. Department raises four issues with
Township’s decision to vacate the remaining sections of highway in the resolution. Each issue is
addressed in turm below.

ANALYSIS AND DECISION
I Did Township seek to deny public access to a public resource?

Department initially asserts Township sought to deny public access to a public resource: non-
meandered bodies of water and roads that could be used for various sportsmen activities. It does not
appear there is any dispute that some of the vacated portions of highway would allow travel to the edge of
non-meandered bodies of water within Township. Under Parks v. Cooper, 2004 S.D. 27, 46, 676
N.W.2d 823, 838, the State of South Dakota holds all waters in trust for the public. However, also in that

? The resalution was adopted on August 11, 2014.

22

105



case, the South Dakota Supreme Court determined that it was up to the South Dakota Legislature to
determine what bodies of water are open for recreational use. 14 1] 50-51, 676 N.W.2d at §40-41. At the
present time, the Legislature has not made any determination as to the recreational use of non-meandered
bodies of water within Butler Township. Tt is also clear from the evidence that the ten highway vacations
will not materially alter public access available to any non-meandered bodies of water in Butler
Township. Testimony indicated there would still be other routes to access the non-meandered bodies of
water referred to as Bohn Slough and Buck Slough should they be opened to recreational use by the South
Dakota Legislature in the future. Additionally, no evidence was presented as to how vacating the ten
portions of highway at issue would negatively affect any public interest sportsmen may have in road
hunting on other highways within Township that would still be open to travel. Other than testimony by
Department’s witnesses describing limited contact with sportsmen on the contested highways, there was
no evidence to indicate those sporting experiences were so unique that they could not be encountered on
other highways in Township. As such, Department’s initial assertion is not supported by the evidence
presented at trial.
IL.  Is there a public interest o maintain the right of public access to the proposed vacated
highways?

Department's second argument is that public interest exists to maintain the right of public access to
the vacated highways. Essentially, Department's argument is that the public interest is not better served
by vacating the highways at issue. However, Department’s definition of public interest is too narrow: it
only considers individuals that desire to use the highways for access to hunting and fishing. Township
must instead consider all aspects of public interest, not just an agency advocating hunting and fishing
rights. One aspect of public interest Township must consider is its duty to maintain township highways
for the travelling public. See SDCL 31-13-1. This is done to protect the travelling public and keep them
safe from any defects in the highways. Further, this obligation to provide maintenance must be
accomplished within the budget—a budget funded primarily by Butler Township taxpayers.

Townships are not required to open, improve, and maintain a passable highway on every section
line. Douville v. Christensen, 2002 S.D. 33, { 12, 641 N.W.2d 651, 655. Indeed, a township is not
prohibited from closing a section line highway to vehicular traffic if that highway is unsafe for such
travel. SDCL 31-18-3. As mentioned above, Township must consider alt aspects of public interest,
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including safety.’ Township must balance the resources it has to maintain the more traveled township
highways against the loss of some access to non-meandered bodies of water and hunting opportunities on
portions of little used highways. While witnesses for Department testified they had, on various occasions,
come into contact with sportsmen on some of the highways at issue, it is e¢vident that none of these
highways provide access to travel through the township, because they are either covered or damaged by
high waters or have never been used for public travel. At best, then, these highways provide access to
landowners of adjoining land—access that would continue if the highways were vacated and the land
subsequently reverted to the adjoining landowners. The vacated highways thus do not help the travelling
public traverse the township.

Department asserts Township’s inability to maintain road closed barricades on some portions of
the highways at issue over the recent past supports its argument that there is public interest in keeping
those portions open. Department further asserts those failures indicate that closing the highways for
safety reasons has not been successful. Township, however, is not required to wait for an accident to
happen before taking remedial action to protect the travelling public from the accumulated water on the
section-line highways Township has neither the intent nor the resources to improve or maintain.

Department next contends that Township did not have the public interest in mind when members
of Township’s board of supervisors voted to vacate certain portions of highways and that the only people
interested in vacation were the supervisors. There is testimony indicating discussions on highway
vacations were had at township meetings. In order to have that matter brought before the board, a petition
was prepared by board members. A resident of Township circulated that petition and gathered six
signatures from other Township residents. Department focuses its ire on the fact that the board of
supervisors initiated this process by drafting the petition, but presents absolutely no evidence of any
statutory prohibition against a board starting the process to address highway vacation issues they believe
should be discussed. According to the Day County Auditor, as of August 3, 2016, there were forty-one
voters registered in Butler Township. Six of those voters signed the petition, a seventh circulated the
petition, and five are Township officers. This means that at least twelve of the forty-one voters in
Township were involved in the vacation process.

The majority of Township’s residents live there because they farm or have family members

involved in farming. It is therefore not shocking to the Court that the highways at issue adjoin land

? Again, Department’s argument only accounts for the segment of the public that wishes to hunt or fish and not for the overall
public interest.
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owned by members of Township’s board of supervisors and others involved in circulating and signing the
petition. Department argues that this demonstrates Township and its board of supervisors sought to
privately profit from vacating the highways and have thereby abandoned their duties to the public. This
argument is meritiess. Under SDCL 31-18-2, a section line highway is sixty-six feet wide, with thirty-
three feet taken from each side of the section line. Adjoining landowners continue to pay taxes on the
thirty-three foot strip of land regardless of its use—i.e., even if it is used as a section line highway.*
Furthermore, based upon the photos admitted at trial, very little of the vacated highways will be useable
as tillable acres without investing considerable time and money to make those portions of the strips that
are above water tillable, Consequently, any notion that Township's board members abandoned their
duties and made a decision to seck private gain as a motive for vacation of the highways at issue is folly
and without merit.

No one for or against the petition attended the August 11, 2014, meeting where the resolution was
adopted. However, in response to the publication of the Notice Of Hearing, Department submitied to
Township an August 6, 2014, letter from Jeffrey R. Vonk, Department Secretary, opposing the petition.
Department opposed the entire list of highways proposed to be vacated. Department’s concern
encompassed only a singular public interest in hunting and fishing. As discussed earlier, Township must
evaluate o/l aspects of public interest, not just a single public interest.” Township officials testified as to
their reasons for vacating the highways; reasons that were supported by the evidence produced at trial.
There was also testimony concerning washouts, flooded highways, and other perils situated on the
highways at issue that would prevent travelers from getting to another intersecting highway.

Department next avers Township should not fear liability for any potential injury caused by the
flooded and damaged highways if they were kept open, because it has insurance and would have
immunity in certain lawsuits. Despite Department’s omniscience about possible future lawsuits, there
could still be litigation to resolve those lawsuits. In that case, Township would incur expenses defending
itself before that litigation was resolved—expenses that could have been avoided. Township officers did
not indicate in their testimony that they were vacating highways to avoid future litigation. One reason

they did give for taking this action was to preserve their future resources and avoid financial obligations

* Upon vacation of a highway, the land embodied therein shall revert to the original owners or their successors in interest.
SDCL 31-3-10. Thus, an individual owning land adjoining a vacated section of highway would receive a strip of land thirty-
three feet wide for the length of the portion of the vacated highway.

% Again, like earlier, Department is essentially advocating that public safety must always yicld to hunting and fishing access—
an absurd argument. See SDCL 31-18-3 (noting that a township may close 2 section line highway if the highway is unsafe
for vehicle traffic).
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to maintain roads that were not useful for the travelling public. Nevertheless, whether Township may
ultimately avoid liability (and incur needless and potentially crippling expenses) does not mean it should
ignore situations that could cause harm to the travelling public.

Department also argues that an underlying reason for Township to vacate the highways at issue
was the introduction of Senate Bill 169 (“SB 169”) in the Legislature.® SB 169, if passed, would have
prohibited Township from vacating certain portions of the highways at issue because they gave access to
public waters. Although SB 169’s introduction certainly factored into Township’s decision to proceed
with its resolution, that fact does not mean Township did not have the public interest in mind when
vacating what it perceived to be dangerous highways, rather than delaying that decision and, possibly,
forfeiting the opportunity to rectify a dangerous situation. SB 169’s introduction motivated Township to
rectify the dangerous situation before it potentially lost its ability to protect the public.

Furthermore, as stated previously, Township, in making its decision, must weigh the interest of
sportsmen to have the access Department demands against the safety of all the travelling public and
Township’s ability to budget and use its financial resources to maintain those highways most ofien used
by the travelling public. Department’s only interest is unfettered access for hunting and fishing at both
Township’s and public safety’s expense. In weighing these issues and proceeding with the resolution to
vacate the highways, Township determined the public interest would be better served by proceeding with
vacation, as opposed to leaving dangerous and unused section line highways open for public travel,
especially when those highways do not allow any traveler to reach any intersecting highway due to their
condition.

Department’s next argument is that Township’s board of supervisors had already chosen to vacate
the highways at issue prior to voting on the petitions. Department alleges this is true for three reasons:
first, the board of supervisors selected the highways included on the petition; second, the board of
supervisors arranged for the circulation of the petition; and third, the board of supervisors voted to adopt
the resolution approving the petition without any of the petitioners present. The board of supervisors is
charged with the duty to construct, improve, and maintain the Township’s highways. See SDCI, 31-13-1,
It would therefore have an intimate knowledge of the Township’s highways and their condition. Not
surprisingly, the board of supervisors is the body best suited to determine whether a highway should or

should not be vacated within its borders.

% The bill did not become law.
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After the petition was prepared, it was circulated and signed by registered voters of Township.
Attached to the petition was a statement signed, under oath, by the two supervisors and the chairman,
indicating they had reviewed the petition, knew its contenis, and believed the people listed signed the
petition and sought to vacate the highways listed therein. The statement simply indicated that the
Township’s board of supervisors believed the people signing the petition sought to vacate the designated
highways. It did not indicate that Township’s board of supervisors believed by signing the oath that the
highways should be vacated; instead, it simply indicated they believed the individuals wanted to go
forward with the process. Township then noticed and subsequently held the meeting where the board of
supervisors adopted the resolution. In no way do the signatures mean the two supervisors and chairman
had already made a decision on whether to vacate the highways. It would belie the evidence presented to
this Court to conclude otherwise.

Indeed, a review of the testimony and evidence presented at trial illustrates that Township
carefully considered which portions of highways should be vacated, Township considered Department’s
letter in opposition to the vacation and carefully weighed the interests of sportsmen 1o have use of section
Jine highways for road hunting and access to non-meandered bodies of water against providing for the
safety of all the travelling public within its borders, as well as the financial cost associated with
maintaining little used highways. Township also received correspondence from three landowners
objecting to the inclusion of three of the highways listed in the petition. After considering this written
objection, the board voted to remove three of the thirteen descriptions listed in the petition and proceeded
10 vacate the remaining ten portions of highway.

After weighing the evidence, Township determined public safety, and more specifically protecting the
travelling public, outweighed Department’s and sportsmen’s interest 1o access section line highways for
hunting and fishing. This determination does not mean that sportsmen and Department lack a public
interest in accessing the section line highways—they do have a public interest. Township, too, has a
public interest in public safety, specifically keeping the travelling public safe, as well as managing
financial commitments. As such, the Court cannot find, based on the evidence presented, that the public
interest would be better served by keeping the vacated portions of highways open for sportsmen, thereby
exposing the travelling public to dangerous highway conditions while also taking valuable resources away
from highways that are regularly used. Township did not err in voting to vacate the proposed portions of
highways.

If1.  Did Township violate Department’s due process rights?

-
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Department’s third argument asserts Township violated Department’s due process rights in five
ways by failing to follow numerous statutory requirements; a.) Department alleges Township failed to
follow SDCL 8-3-4 in propetly publishing notice of the special meeting held August 11, 2014; b.)
Department avers that Township officers were not properly elected by paper ballot as required by SDCL
8-3-13; c.) Department asserts SDCL 31-3-7 was not followed to give notice of time and place of the
August 11, 2014 meeting; d.) Department alleges Township failed to provide transcripts of the vacation
proceedings; and e.} Department again contends the petition was improperly initiated by the Board instead
of a public petitioner,

a. Failure to properly notice special meeting held on August 11, 2014, under SDCL 8-3-4
Department first complains that Township failed to follow SDCL 8-3-4 in publishing notice of the

special meeting held on August 11, 2014. An Affidavit of Publication for the August 11, 2014, special
meeting was introduced into evidence at trial as Ex. 13. It shows publication of the Notice of Hearing on
August 4, 2014, and August 11, 2014. Publication on two consecutive weeks is required by SDCL 31-3-7
before a hearing can be held on a petition to vacate highways. The Affidavit was signed by the publisher
on August 4, 2014, before the second publication. This obviously was not an action taken by Township.
No evidence was presented at trial that the August 11, 2014, publication did not take place. Apparently,
following the August 4 publication, Department was able to prepare the objection set forth in Secretary
Vonk’s August 6 letter, see Ex. 6.

Department previously addressed the issue of publication of the notice of the August 11, 2014,
hearing through a Mction For Summary Judgment heard on October 21, 20135. In denying that motion the
Court found that although Monday, August 11, 2014, was the official publication date of the Reporter &
Farmer, the paper would actualiy have been available to and received in the mail by county residents on
Saturday, August 9, 2014. No evidence was presented at trial that Department representatives, or anyone
else, wanted to attend the August 11 meeting, but missed it due to an improper notice. Depariment clearly
had actual notice of the hearing, since it filed an objection. Department’s due process rights were
therefore not violated by the publisher executing the Affidavit before the second publication.

b. Failure to properly elect Township officials by paper ballot under SDCL 8-3-15

Department’s second argument is that its due process rights were violated because Township
failed to properly elect officers by paper ballot at the annual meeting held on March 6, 2014. Under
SDCL 8-3-15, township supervisors, treasurers, clerks, and constables must be elected by ballot. The
minutes from that meeting establish that five people were present: Lori Ash, Del Compaan, Brian
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Guthmiller and Dennis Johnson. See Ex. 7 (Minutes from March 6, 2014 meeting). A motion was made
and unanimously approved to elect each of the five people present to one of the five posttions to be filled
by election. Therefore, there was only one candidate for each position and the use of any type of ballot
seems rather wasteful. In addition, it does not appear this appeal is the appropriaie proceeding to
challenge the ability of Township’s officials to hold office. Burns v. Kurtenbach, 327 N.W .2d 636 (5.D.
1982). As such, the township supervisor’s authority is not a proper issue for determination in this appeal.
The election method used at the annual meeting did not violate the Department’s due process rights in this
proceeding,

Department also seems to take issue with the date of the annual meeting, but very little testimony
was presented on this issue. Under SDCL 8-3-1, township annual meetings are to be held on the first
Tuesday of March. March 6, 2014, was a Thursday. While the statute does provide for alternate meeting
dates due to inclement weather, no testimony about the reason for the meeting being held on Thursday
was presented. There was also no evidence presented on how the date of the 2014 annual meeting caused
any prejudice to Department. Again, under Burns, supra, this is not the proper proceeding for this
challenge. The actions taken by Township in conducting the 2014 annual meeting did not violate
Department’s due process rights.

¢. Failure to follow SDCL 31-3-7 for time and place of August 11, 2014 meeting

Department’s third allegation is that Township failed to properly give notice of the location of the
special meeting held on August 11, 2014, SDCL 31-3-7 requires that the notice of hearing when a petition
to vacate is filed must “state the purpose, date, time, and /ocation of the hearing ... .” (emphasis added).
The notice that was published, see Ex. 13, indicated that the hearing to consider the vacation of the
highways would be held on Monday, August 11, 2014, at 1:00 pm at Dennis Johnson’s shop. While it did
not give a street address for Dennis Johnson’s shop, it took no more than two minutes for the Court to
obtain Dennis Johnson’s address from the local phone book. Hopefully, it would not take Department’s
staff, or anyone else who had wanted to attend the meeting, much longer than that to find Dennis
Johnson’s address. While there is the pessibility that the shop is not located at the address given for
Dennis Johnson that would certainly be a good place to start. The statute does not require an address in

the notice; it requires a location. Dennis Johnson’s shop is a location. No evidence was presented at trial

that Department representatives, or any other member of the public, wanted to attend the hearing, but

couldn’t figure out how to get to Dennis Johnson’s shop.
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Department also complains that two separate hearing locations were given based on Ex. 13 stating
Dennis Johnson’s shop; Ex. 9, the minutes of an August 4, 2014, Township board meeting, referring to
the Dennis Johnson farm; and Ex. 10, the minutes of the August 11, 2014, meeting referring to the Dennis
Johnson Farm. Again, it would appear to be pretty certain to everyone, but Department, that the Dennis
Johnson shop is at the Dennis Johnson Farm and it is located at 42839 143™ Street, Webster, just as the
phone book states,

Only the Dennis Johnson shop was given as the location in the Notice that was published.
Therefore, the public was never presented with alternative locations. If someone wanted to attend the
meeting and was confused about the location, the Notice gave the address for Lori Ash. Her phone
number is also listed under Bristol in the phone book. Again, no evidence was presented that
Department’s staff, or anyone else, tried to attend the meeting, but couldn’t find Dennis Johnsen’s shop.
Department’s due process rights were not violated by the notice given.

d. Failure to provide transeripts of the vacation proceedings pursuant to SDCL 8-5-9

Department’s fourth argument asserts Township failed to provide a transcript of the vacation
proceedings in violation of SDCL 8-5-9. That statute provides:

Within thirty days after the service of such notice of appeal, the board of
supervisors of the township shall cause to be filed with the clerk of courts a
transcript of the proceedings of such board relative to the decision, order, ot
resolution being appealed, which transcript shall be certified to by the
township clerk as being correct. The issue shall be deemed to have been
joined from the time of filing of such transcript and the matter may be
brought on for trial in the same manner as provided for in civil cases. If the
issues do not sufficiently appear from the notice of appeal and such
transcript, the court may, upon notice to the parties, settle and frame the
issues 1o be tried.
SDCL 8-5-9. Department interprets this statute to require a verbatim transcript of the meeting held on
August 11, 2014, This would necessarily require a court reporter to transcribe the proceedings. That
interpretation, however, is too strict. Townships do not employ court reporters or recorders to take down
and transcribe township meetings. Instead, the transcript referred to in SDCL 8-5-9 is a requirement that
any documentation presented at a township meeting, any minutes of that meeting, and any resolutions
adopted there must be filed with the Clerk of Courts, if a decision of the board is appealed.
It does not appear that any of the documentation that was used by Township in adopting the
Resolution & Order To Vacate Roadways on August 11, 2014, was initially filed with the Clerk of Courts

when this appeal was commenced. Despite this lack of filing, by agreement of the parties, the Court
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admitted the minutes of numerous Butler Township meetings, see Ex. 7, Ex. 8, Ex. 9 and Ex.10; a
discovery document, see Ex. 11; the Petition For Vacation Of Roads, verified on July 29, 2014, see Ex.
12; the Affidavit of Publication of Notice for Hearing of the August 11, 2014, meeting, See Ex. 13; the
Motion To Vacate with vote attached, see Ex. 14; the Resolution & Order to Vacate Roadways as filed
with the Day County Register of Deeds on October 3, 2014, See Ex. 15, and the Affidavit of Publication
of the Resolution to Vacate Roadway, see Ex. 17. Thus, even if a transcript of the vacation proceedings
was not prepared and filed with the Clerk, it is ¢lear that Department received all of the documentation
relevant to the petition, notice of meeting, action taken at the meeting, and publicaticn of the resclution.

The purpose of SDCL 8-5-9 is to ensure that the issues are sufficiently settled and framed so the
issues can be tried. If the necessary information was not timely provided, then the appropriate action
would have been to delay the trial on the issues. However, Department chose not to pursue that action.
Instead, it is clear from the motions, briefs, and testimony provided by Department that it had sufficient
information to raise and try numerous issues. Although Township may not have technically complied
with SDCL 8-5-9, it appears to the Court that sufficient documentation was provided for the Department
to go forward with the appeal and this trial. Thus, Township substantially complied with the statute’s
provision. See Wagner v. Truesdell, 1998 SD. 9, § 7, 574 N.W.2d 627, 629 (holding substantial
compliance means actual compliance in respect to the substance essential to every reasonable objective of
the statute).”

Because Department was provided with sufficient documentation and the statute does not require a
verbatim transcript, Township did not violate Department’s due process rights by failing to file a verbatim
transcript.

e. Failure to properly initiate the petition
Department’s final argument for violation of its due process rights is that the petition was improperly
initiated by the board of supervisors instead of a public petitioner. Although the board of supervisors
selected the highways it thought most beneficial to vacate, the petition was circulated by a non-board

member. Township’s registered voters individually chose whether to sign the petition or to refrain.

" The Court elaborated on its helding:
It means that a court should determine whether the statute has been followed sufficiently so
as to carry out the intent for which it was adopted. Substantial compliance with a statute is
not shown unless it is made to appear that the purpose of the statute is shown to have been
served. What constitutes substantial compliance with a statute is a matter depending on the
facts of each particular case,
Wagrer v. Truesdel, 1998 8.D. 9,97, 574 N.W.2d 627, 629.
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Indeed, the record is devoid of any evidence evincing that the procedure employed by Township was
improper or illegal. Department conflates mere disagreement with a violation of due process.

Township received a petition to vacate certain highways and gave notice of a meeting set for the
purpose of considering that petition. Objections to the petition were filed and considered. No one
appeared at the noticed meeting to object. The petition circulator was present as well as several
individuals from other townships. Township representatives used their collective knowledge of
Township’s roads to consider afl aspects of public interest, not just Department’s interest. Neo evidence
was presented to show that Township was legally prohibited from initiating the vacation process. Based
on the above analysis, Township did not violate Department’s due process rights.

IV. Was Township’s decision arbitrary and capricious?

The fourth issue raised by Department is that Township’s decision to vacate the highways at issue
was the product of personal and selfish motives, fraudulent motives or false information, and a lack of
relevant or competent information, thereby rendering the decision arbitrary and capticious. Although the
Court has previously addressed these issues in this Memorandum Decision, it will nonetheless briefly
address them yet again because Department continues to spew forth these allegations.

A township is commonly referred to as the smallest unit of a democratic government, although
apparently in Department’s view that makes it “a relatively inconsequential segment of governance.”
(Rebuttal Argument p.5). 1t generally consists of an area encompassing thirty-six square miles, excluding
municipalities within the township borders. As previously set forth, the Day County Auditor’s records
indicated Township had forty-one registered voters within its thirty-six square miles as of August 3, 2016.
Under SDCL 8-3-6 and SDCL 8-3-7, in order to vote at a township meeting or serve as a township
officer, an individual must be a registered voter and a resident of the township. Since this is a rural area,
it is not surprising that most of Township’s residents are somehow involved in farming and, as a result,
own land within Township. It is also not surprising that the final decision on the passage of the
Resolution falls upon Township’s board of supervisors, since that is the process prescribed by statute, see
SDCL 31-3-6. However, mote than 29% of the registered voters in Township participated in the vacation
process.

Department also avers the decision to vacate was made to the “detriment and exclusion of ail
others in the community.” This is simply not true. The board received two objections and removed three
portions of highway from the vacation list. The testimony indicates the Board reviewed the condition of

the highways within its borders and identified those areas that no longer served the public interest in
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expending Township resources to improve or maintain. If the highways at issue were not vacated, then
Township could potentially be required to maintain or improve the highways in the future. Many of these
highways were no longer useable due to the high water that has been in the area for over twenty years.
Moreover, the vacation eliminates the potential for an unsuspecting driver to suddenly find himself
engulfed by water in the middle of the night. This desire to maintain public safety is certainly a justifiable
and noble decision. As such, Township’s thought process and decision took into account all aspects of
the public interest. The fact that Township favored public safety over sportsmen’s opportunities on
certain sections of the highways does not mean that it was an arbitrary and capricious decision. The board
of supervisors’ responsibility is to maintain the roads for public safety, and more specifically the
travelling public. Township residents constitute part of the travelling public. The Board did not exercise
personal and selfish motives in reaching the decision to adopt the resolution to vacate.

Department next contends Tewnship based its decision on fraudulent motives or false information.
Department argues that, because Township would most likely avoid liability for any injuries caused by
failing to vacate a highway, it should therefore refrain from vacating the highways at issue. As discussed
earlier, notwithstanding Department’s omniscience about possible future lawsuits, there could still be
litigation to determine those issues. In that case, Township would incur expenses defending itself before
that litigation was resolved—expenses that could not only be avoided but also potentially bankrupt
Township. Nevertheless, whether Township may ultimately avoid liability (and incur needless and
potentially crippling expenses) does not mean it should ignore situations that could cause harm to the
travelling public.

Also as stated earlier, if Township vacates a highway, it is no longer obligated to expend resources
to maintain or improve that highway. However, if Township does not vacate a highway, then the
possibility for future financial expenditure looms as it is obligated to maintain or improve the highways.
The highways at issue were selected by members of the board of supervisors. In selecting these
highways, the supervisors cited a lack of public travel on those highways, being inundated by water, and
the inability to traverse the township by accessing these highways.®

In their testimony, board supervisors freely admitted they were aware of SB 169 and its potential
effect on their ability to vacate highways. However, awareness does not mean that they had fraudulent

motives in pursuing the vacations. They also clearly testified they wanted to protect the travelling public

¥ The highways at issue only provide access to landowners of adjoining land—access that would continue if the highways were
vacated and the land subsequently reverted to the adjoining landowners
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by avoiding dangerous situations, like drivers uwnknowingly driving into a water-filled highway, The
action taken by Township did not remove all public access to non-meandered bodies of water in Butler
Township. A duck or a pheasant could land almost anywhere and, if that were the only criteria evaluated,
then no highways could ever be vacated.

Township’s board of supervisors did not use fraudulent or false motives when it reached its
decision to vacate the highways listed in the petition. Instead, Township’s board inspected Township’s
highways on June 24, 2014, see Ex. 9; made a determination on which highways no longer needed to be a
part of Township’s highway system and moved forward by taking the appropriate action to vacate the
selected highways. These actions are not arbitrary and capricious.

Department’s next contention is that Township’s decision is characterized by a lack of relevant
and competent information to support the action. The Court has already determined that sufficient
documentation was provided concerning actions taken at the meeting where the resolution was adopted.
Township’s board of supervisors also provided testimony explaining why they believed the listed
highways should be vacated. Further, the petition and resolution set forth reasons for the vacation.
Township weighed the public interest expressed by Department and sportsmen against issues of the use of
public resources to maintain and improve highways and the safety of the travelling public. Township had
relevant and competent information to make its decision in adopting the resolution.” Tts decision was not
arbitrary and capricious.

CONCLUSION

Township’s decision to vacate portions of highways within its jurisdiction is affirmed. Township
followed all appropriate procedures in adopting the resclution based upon the petition filed with the board
of supervisors. Township did not seek to deny public access to a public resource and censidered all
aspects of the public interest, including the Department’s and sportsmen’s interests, in determining which
highways to vacate. Township did not violate Department’s due process rights in vacating the designated
highways: Department had actual notice of ali hearings in which decisions were made by Township to
vacate highways; and Department fully participated in this appeal.

Township’s actions were not driven by personal and selfish motives in vacating the portions of

highways, nor did Township have fraudulent motives or base decisions on false information, Township

? Department also asserts the cost of signage factored into Township's decision. No Township board member testified this was
a reason for vacation. It does, however, appear that Township will not be required to place signs on the vacated portions of
highways, thereby potentially providing some savings, but this potential savings is negligible. In any event, there is no
testimony supporting this was a reason for the vacation,
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possessed relevant and competent information based upon the board’s investigation of Township’s
highways and years of involvement with Township’s highways. Township’s decision to vacate the
portions of the highways in question was not arbitrary and capricious. Finaily, Township's decision 0
vacate the highways correctly followed statutory requirements and is hereby affirmed.

Counsel for Township shall draft an Order consistent with, as well as incorporating, this
Memorandum Decision, affirming Township’s decision. Additionally, Counsel for Township shall,
unless waived by Department, prepare Findings of Facts and Conclusions of law, incorporating this

Memorandum Decision by reference.

Dated this 24™ day of August, 2016 at Webster, South Dakota.

BY THE COURT:

Circuit Judge

Claudette Opitz, Clerk of Courts 3

118



119



it

E &

r ks
o

1

PETITION FOR VACATION OF ROADS

TO THE HONORABLE BOARD OF THE TOWNSHIP OF TROY, DAY COUNTY,

SOUTH DAKOTA-

That the petitioners herein respectfilly represent that they are; the electors residing ix the organized civil

township of Troy, county of Day, State of South Dakota; and thaf as residents and electors of said
township, they feel that the public convenience and necessity will be betier served by the vacation of
roadways or higltwWays that they are seeking to have vacated are desoribed as being focated, to-wit:

That existing public right-of: way which includes the statutory right of way
and zmy right of way acquired by Deed (s) lying on the section Jins highways
deseribed as follows: :
A portion of 148th St. from 41925 (48th St. to 441975 1484 St. bordered on the norik by the S1/28W1/4

and the SWIM4SE1/4 32-12]1-58; and on the south by Lats 2, 3 and 4 Sec. 5-120-58. Said road is
approximately 66 fect in width and approximately three quarters £3/4) mils in length.

A portion of 148" St. from. 42025 148" St. 10 42150 148™ St. boridered on the north by Lot 1 and the S1/2
SW “except Lot 1, and the S1/2 SE1/4 33-121-58, the SW1/4SW1/4 and the SE1ASW1/4 34-121-58; and

~ onthe south by Lots 1, 2, 3 and 4 4-120-58 and Lots 3 and 4 3-120-58. Said road is approximately 66 feet

in width and approximately one and ope/fourth {1 1/4) miles & length,

A pemon of 4217 Ave from 41800 421" Ave, to 41850 421™ Ave. bordered on the west by Lot | and the
SEI/4NELA 4-120-58; and on the cast by Lot 4 ad die SWI4NWIM 3-120-58. Said road is

approximately 66 feet in width and approximately one half {1/23mile in length.

A portion of 1494 St. from 42200 149A St. to 42250 149A St bordered on the nosth by SUINWI/A 11-
120-38; and an the south by the NW1A4SW1/A, the W12NEIMEW1/4, and the ELZNELASWI/A 11-120-
38. Said road is approximately 66 feet inn width and approxicuately one half (1/2) mile in length.

A. portion of 424™ Ave from 14900 424% Ave. to 14050 424* Axe, bordered on the west by the EL/2NE1/4

12-420-58; and op the cast by the WI2NW1/4 7-120-57. Sefd road is approximately 66 feet in width and
approximately one half{1/2) mile in length. :

A portien of 156% St from 42200 156™ St o 42400 150" St bondsred on the north by the SWI/45W1/4, the
SE1M4SW1/4, the S1/25E1/4 13-120-58, the S1/2SW1/4 and the §1/23E1/4 12-120-58; and.ori the south by
the NI2NWI/4, the NI/Z2NE1/M4 14-120-58, the NI/2NW1/4, the NW1M4NE1/4, and the NEI/4NE1/4 13-
120-58. Said road is approximately 66 feet in width and approximately two (2} miles in length,

A portion of 151 St. from 41800 1517 St to 42008 151" St. bordered on the north by the 51/28W1/4, the
S12BE1/4 18-120-58, the S1/25W 144, the S1/2SE1/4 17-126:48, and the SW1/4SW 14 16-120-5%; and on
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the south by the N12NT/2 19-120-58, the NEONWI/A, NI/2ZNE1/M 20-120-58 and theNW/4NWi/4 21-
120-58. Said road is approximately 66 feet in width and approximately two and onestenth (2 1/10) miles in
length,

A portion of 151° St from 42072 151% St. to 42250 151™ St bordered on the north by the E1/2SW1/4SE1/4,
the SEI/ASEL/ 16-120-58; the S1/28W1/4, the S1/25E1/4 15-120-58; S1/2SW1/4 14-120-58; and on the
south by the BEIZZNWI/M4NEL/M, the NEI4NEI4 21-120-58; the NIZ2NWI 4, NWIANE1/4, the
NE1/4NE1/4 22-120-38; the NI2ZNW1/4 23-120-53. Said road is approximately 66 feet in width and
approximately one and seven eighths (1 7/8) miles in length.

A portion of 420™ Ave from 15093 420th Ave. to 15138 420* Ave. bordered on he west by the
SE1MSE1/4. 17-120-58, NEIMNEIM, and the NI/2SEIANEL/A 20-120-58; and on the east by
SW1/48W1/4 16-120-58, NWIANWIA4 and the N12 SWLANWI/A 2{-120-58. Seid road js
approxitiiately 66 fect in width and approximately one/half {1/2) mile mlength.

A portion pf 423" Ave from 15200 423" Ave. to 15300 423" Ave. bordered on the west by E1/2E1/2 26-
120-58;.and on the east by W 1/ZNW1/4 and W1/28W /4 25-120-58. Said road is approximately 66 feet in

width and approximately ong (1) mile in leagth.

A portiott of 153" St from 41800 153 8t to 42000 153" Si. bordered on the north by the S1/25W1Md, the
S1/2SE1/4 30-120-58; the S1/2SW1/4, the S1/2SE1/4 29-120-58; and on the sonth by the NWIANW1/4,

the NE1/4NW1/4, the N1/2NEL/4 31-120-58; the NI/2NW1/4, the N122NE1/4 32-126-58, Said road is

spproxiiately 66 foet in width and approximately two (2) miles in Jength.

A portion of 153" St from 42050 153 St. 10 42100 153" St. bordered on the north by the S1/2SE1/4 23-
120-58 snd an the south by the N1/2NE1/4 33-120-58. Said road is approximately 66 feet in width and
approximately oneé baif (1/2) mile in length.

A portion: of 153" St. from 42200 153cd St. te 42295 153" St. bordered on the north by SW1MSWI/4 26-
120-58; and on the south by NW14NW1/4 35-120-58. Said road is approximately 66 feer in width agd

approximately one fourth (1/4) mile in length.

A portion of 153 St. from 42300 153™ St. 10 42350 153" St. bardered on the north by the SI2SW1/4 25-
120-58; and on the south by the NJ/ZNW1/4 36-120-58. Said r0ad is approximately 66 feet in width and

approxiaately one kalf (1/2) mile in length.

A portion of 420" Ave from 15300 420™ Ave. to 15400 420® Ave. bordered on the west by the E12NE1L/4,
the NEIMSEL/M, the SE1/4SE1/4 32-120-58 and on the east by the W1/ZNW1/4, the W1/25W1/4 33-120-
38, Said road is approximstely 66 feet in width and approximatelyrone.(1) mile in Jength.

These roadways have not been in use for 2 number of years, aed due to the safety issues associated with
them end the expense of deveiopment as a roadway, your netitioners foel it will never be feasible or
practical to develop, vor do yoar petitioniers fee! it will ever be further developed due to the terrain and
limited use -of the highways; and further your petitioners betieve that it would be in fhe best interests of the

public that these portions of the sectich line highways be vacated:
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That existing public right-of-way which includes the statutory right of way and any right of way acquired
by Deed (s) lying on the section line highways described as follows:

A portion of 148th St. from 41925 148th St to 441975 143th St. bordered on tiie porth by the SI2SW1/4
and the SWL4SEL4 32-121-58; and an the south by Lots 2, 3 and 4 Sec. 5-120-58. Said road is
approxiniately 66 foet in width and approximately three quarters (3/4) mile in length.

A portion of 148" St. from 42025 148% 5t. to 42150 148" St. bordered on the north by Lot | and the S1/2
SW Y except Lot 1, and the S1/2 SEV/4 33-121-58, the SW1/4SW1/4 and the SE1/4SW1/4 34-121-58: and
oo the south by Lots 1, 2, 3 and 4 4-120-58 and Lots 3 and 4 3-120-58. Said road s approximately 66 feet

in width and approximately one and one/fourth (1 1/4) miles in length.

A portion of 421% Ave from 41800 421* Ave. to 41850 421% Ave. bordered on the west by Lot 1 and the
SEIMNE]/4 4-120-58; and on the east by Lot 4 and the SWIANWI/M 3-120-58. Said road i
approximately 66 feet in width and approximately one half {£/2) mife in longih.

A portion of 149A St. from 42200 149A St t0 42250 149A St. bordered on the north by 812NWi/M4 11-
120-58; and on the south by the NW1/ASW14, the W12NE1/4SW1/4, and the EI/ANEIASW1/4 11-120-
58. Said road is approximately 66 feet in width and approximately one half (1/2) mile in Ienpth.

A portion of 424" Ave from 14900 424% Ave. to 14950 424® Ave. bordered on the west by thic E1/2NE14

12-120-58; and on the east by the W1/2NWi/4 7-120-57. Said road is approximately 66 feet in width and

approximately one half (1/2) mile in length,

A portion of 150" St from 42200 150* St to 42400 150™ St. bordered on the north by the SWI/4SW1/4, the
SE1/4SW1/A, the §1/25E1/4 11-120-58, the S1228W1/4 und the S1/25R1/4 12-120-58; and an the south by
the NIINW1/4, the NI/2NE1/4 14-120-58, the NI2NW1/4, the NWLMNE1/4, apd the NEIMNET/4 13-
120-58. Said read is approximately 66 feet in width and approximately two (2) miles in length.

A portion of 151* St. fiom 41800 151* St to 42008 151® St. bordered on the north by the S1/28W/3, the
S128E1/4 18-120-58, the S1/28W1/4, the S1/28E1/4 17-120-58, and the SW1/4SW1/4 16-120-58; and on
the south by the N1/ZN1/2 19-120-58, the NE/2ZNW1/4, N1/2NE1/4 20-120-58 and theNW1/aNW 144 21-
120-58. Saidroad is approximately 66 feet in width and approximately two and one/tenth (2 1/10) miles in

lenpth,
A portion of 151% St from 42072 151% St. 10 42250 151% St. bordered on the north by the EI2SWIMASE /A,

the SEVASEI/4 16-120-58; the S1/2SW1/4, the SU2ZSE)/4 15-120-58; S1/28W1/4 14-120-58; and an the
south by the EIONWIMNEL/M, the NEIMNELM4 21-120-58; the NI2NWIM, NWIMNEVA, the

NEVANE1f4 22-120-58; the N1/2NW1/4 23-120-58. Said road is approximately 66 foot in width and

approximately one and seven eighths (1 7/8) miles in length.

A portion. of 420° Ave from 15093 420th Ave. to 15138 420% Ave, bordered on the west by the
SEVMSEI# 17-120-58, NEIM4NE}4, and the NI/2SEVANEL/4 20-120-58: and on the east by
SWIASWI/A 16-120-58, NWI/ANWLI/M4 and the NL2 SWIANWI/A 21-£20-58.  Said road is
approxiriatély 66 feet in width and approximately one/half (1/2) mile in length. ,
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A portion of 423™ Ave from 15200 423" Ave. to 15300 423 Ave. bordered on the west by EI/2E1/2 26-
120-58; and on the cast by W1/2NW1/4 and W1/28W1/4 25-120-58. Said road is approximately 66 feet in
width and approximately one (1) mile in length.

A portion of 153" St from 41800 153 St to 42060 153™ St. bordered on the north by the SH2SW1/4, the
S1/25E1/4 30-120-58; the 51/25W1A, the S{/2SE1/4 29-120-58; and on the south by the NWLANW1/4,
the NEI/ANW1/4, the N1/2NE1/4 31-120-58; the W1/2NW1/4, the NI/2NEI/4 32-120-58. Said road is
approximately 66 feet in width and approximately two (2) miles in length.

A portion of 153 St from 42050 153 St. t 42108 153 St. bordered on the north by the S12SE1/4 28
120-58 and on dre south by the N1/2NEV/4 33-120-58. Said road is approximately 66 fect in width and
approximatefy one hatf (1/2) mile in length.

A poriion of 1539 &t. from 42200 153rd St 10 42225 153" St. bordered on the north by SWI1/4SWI1A 26-
120-53; and on the south by NW1/4NW1/4 35-120-58. Said road is approximately 66 feet in width and
approximately one fourth (1/4) mile in length,

A portion of 153" St. from 42300 153™ St. o 42350 153 St. bordered on the north by the SH/2SW1/4 25
120-58; and on the south by the NI/2NW1/4 36-126.58. Said road is approximately 66 feet in width and
approximately one half' {1/2} mile in length,

A portion of 420% Ave from 15300 420® Ave to 15400 420" Ave. bordered on the west by the E1/ZNEL/A,
ths NEL4SEL/4, the SE1/4SEN4 33-120:58 and on the east by the Wi/ZNW1/4, the W1/2SW1/4 33-120-
58. Snid road is approximately 66 feet in width and approximately one (1) mile in length.

The owrers of the land through which these roads pass are: Darwin Peckbam, Donald Grode, Larry Herr,
Tacodore Myron, Michael Herr, Lawren Johnson, Stephen Witt, Paniel Grode, Blizabeth Korf, Jerry Busch,
Lyle Busch, Paniel Ash, LaRon Hemr, Leo Warrington, Jacquelyn Duerre, Mary Johnson, Robet Duerre,
Thad Duerre, James Duesre Family Trust, MarceHa Duerre, Linda Witt, Engeme Ausland, Lori Ash, Randy
Peterson, Dwight Wookey, Carmen Wiks. Trust, Mark Schutz, Clinton Duerre, Francis James, Gary
Anderson, Pamon Witt, Beverly Ohleen, Charles Vehs Family Trust, Anderson’s Spring Valley Ranch,
LLC

WHEREAS, sald petitioners request the Board of Supervisors of Troy Township to vote on this
proposed vacation at the next regular meetinig, .or-a special meeting called for the ppose; and petitioners
herein state that the public convenicnce or necessity will better be served by fhis proposed vacating. This
Petition is submsitted pursuant to SDCL 31-3+6.

WHEREFORE, your petitioners pray fliat the Board of Supervisors of Troy Township, by resolution,
determine that the pubtic intercst will be better served by the vacating of the highways described as:

A portion of 148th St. from 41925 14%th Sk o 441975 148th St. bordered ‘on the north by the $1/28W1/4
and the SW]‘MSE_}M 32-121-58: and on the south by Low 2, 3 ang 4 Bec. 5-120-58. Said road is
approximately 66 foet in width and approximately three quarters (3/4) mile in length.

A portion of 148™ St. from 42025 148% St. 10 42150 148 St. bordered on the north by Lot | and the $1/2
SW % except Lot 1, and the $1/2 SEi/4 33-121-58, the SW1/4SW /4 and the SE1/4SW1/4 34-(51-58; and
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an the south by Lotz 1, 2, 3 and 4 4-120-58 and Lots 3 and 4 3-120-58. Said road is approximately 66 feet
in width and approximately one and one/fourih (1 1/4} miles in fength.

A portion, of 421 Ave from 41800 421* Ave. to 41850 421" Ave. bordered on e west by Lot 1 and the
SE1MNE|/4 4-120-58; and on the east by Lot 4 and the SWIMNWIM 3-120-58. Said road is
approximately 66 feet in width and approximately one half {1/2) mile in tenpth.

A portion of 149A 8t. from 42200 149A St. to 42250 149A St. bordered on the north by S1/2ZNW1/4 11-
120-58; and on the south by the NW1L/4SW1/4, the WI/ZNE4SW1/4, apd the E1/2NEI/ASW /4 11-120-
58. Said road is approximately 66 feet in width and approximately one hatf (1/2} mile in length.

A portion of 424% Ave ﬁ'om 14900 424™ Ave. to 14950 424* Ave, bordered ont the west by the E1/2NEL/4
12-120-58; and on the east by the W 1/2NW1/4 7-120-57. Said road is approximately 66 feet in width and
approximately ope half (1/2) mile in length,

A portion of 150" St from 42200 150™ St 10 42400 150% St. bardered on the rorth by the SW1/4SW1/, the
SE1/4SW1/4, the SI/2SE1/4 11-120-58, the $1/2SW1/4 and the SI/2SE1/4 12-120-58; and on the soufh by
the NI/2NW1/4, the NI2NE1/4 14-120-58, the N1/2NW1/4, the NW1/ANE1/4, and the NEI/4NEL/4 13-
120-58. Said road is approximately 66 feet in width and approximately two {2) miles in fength.

A portion of 151" 5t. from 41800 151% St to 42008 151” St. bordered on the north by the S1/2SW1/4, the

81/25E1/4 18-120-58, the S12SW1/4, the $1/28E1/4 17-120-58, and the SW1/4SW1/4 16-120-58; and om -

the south by the NIM2N1/2 19-120-58, the NI12NWY/4, NI2NE/M 28-120-58 and theNW1/4NWI/M 21-
120-58. Said read is approximately 66 feet in width and approximately two and oneftenth {2 1/10) miles in

length,

A portion of 151% St from 42072 1517 St. to 42250 151 St. bordered on the northi by the E1/28W1/48E1/4,
the SE1/48E1/4 16-120-58; the S1/25W1/4, the S1/2SE1/4 15-120-58; S1/2SW1/4 14-120-58; and en the
south by the BILEZNWIMNEL/M, the NEIANELM4 21-120-58; the N12NW1M, NWIMNEI/M, the
NEVANEL/4 22-120-58; the N12ZNW1/4 23-120-58. Said road is approximately 66 feet in width and
approximately one and seven cighths (1 7/8) miles in length.

A partion of 420" Ave from 15093 420th Ave. to 15138 420" Ave. bordered on the west by the
SEI/4SEl/4 17-120-58, NEIM4NE1/M, and the NIO2SEVMNEL4 20-120-58; and on the east by
SWI/48W1/4 16-120-58, NWIANWI/4 and the NI/2Z SWIMNWI/A 21-120-S8. Said read is
approximately 66 feet in width and approximately ope/haif (1/2) mile in fength.

A portion of 423" Ave from 15200 423" Ave. o 15300 4;3‘" Ave, bordered on the west by E1/2Ei/2 26-
120-58; and on the sast by WI/ZNW1/4 and ‘W 1/28W1/4 25-120-58. Said road is approximately 66 feet in
width and approximately one (1) mile in fength.

A portion of 153 $1 from 41800 153" St 10 42000. 153 St. bordered on the north by the SI2SW1/4, the
SE2SEL/4 30-120-58; the 81/28W1/4, the S1/2SE1/4 29-120-58; and on the south by the NWL/4NW1/4,
the NEI/M4NW1/4, the NI/ZNE1/4 31-120-58; the N12NW1/4, the NI2NE1/4 32-120-58. Said voad is
approximately 66 feet in width and approximately two (2) reilos in length.
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A portion of 153 St from 42050 153" St. fo 42100 153 St. berdered on the north by the S1/2SE1/4 28-
120-58 and on the south by the Ni/2NE1/4 33-120-58. Said road is approximately 66 feet in width and
approximately one half (/2] mile in length.

A portion of 153 St. from 42200 133nd St. to 42225 153 St. bordered on the north by SW1/4SW1/4 26-
120-58; and ox the somth by NWI/M4NW1/4 35-120-58. Said road is approxintately 66 feet in width and
approximately one fourth (£4) mile in length.

A portion of 153" St, from 42300 153" St. to 42350 153" St. bordersd on the north by the S1/28W1/4 25-
120-58; and on the south by the N1/2NW1/4 36-120-58. Said road #s approximately 66 feet in width and
approximately one half(1/2) mile in length.

A portion of 420® Ave fiom 15300 420% Ave. to 15400 420® Ave. bordered on the west by the E122NE144,
the NE1/48E 1/4, the SE1/4SE1/4 32-120-58 and on the east by the W1/ZNW1/4, the W1/2SW1/4 33-120.
58. Said road is appwoximately 66 feet in width and approximately one (1) rmile in length,

And meke its Order vatating the same,
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R it S P W s et e e

I.  Sigoers of this petificn must individually sign their names in the form in which they are registered
1o vote of as they usually sign their names,

2. Befoteﬂcheﬁtimis&Eed,msigwrorﬂwdmulatm-must&ddﬂmmsidmaddmssofme
signer and the daie of signing. lfthesignerisamﬂdentofnsecandorthilﬂdmmunicipality,,a
post office box may be used for the residence address,

3. Before the petition & filed, eech signer or the ciroolator tanst prive the name of the signer in the
spece provided and sdd the township of voter ragistration.

4. Abbreviations of carsmon usage may be used, Ditto maarks may not be used.

5. Faihme 1o provide all information requested may invalidate the signature.

NaME BESIDENCE, DATETOWNSHIP
SiGN (Z;Jvﬂ!l d\)t#_ stmepr £9953 4794 v OATE OF SIGNING PR

rrint S haasny 5\/'1’% oy 5#1‘5}0/ TOWNSHIP OF REGISTRATION ’7;"0)’
aCFrinigen (it e 14953 HAR A nmreorscoms - (. 14
Tognnter Wt arr 2 v isho | TOWNSHIP OF REGISTRATION TF{J-)/
Al LY vz 755 HPE e, onmarsaws B gz
- Loide "), YA arv  Bristz/ TOWNSHE OF REGISTRATION Z;y
SIGN %&}ﬁm SIREET 14§27 Va3 fee DATEOR SIGNING 5~ st ~ /4
mve Caco | T F ladfam gy Briste/ TOWNSHI? OF REGISTRATION ) 7O U
SIGN o{%ﬁ?&%ﬂ sy (5053 3¢ B A DATEOFSIGNNG ~ §™-/0- /%
mar Laf, Herr ary Brslg SOSTAA TOWNSHIP OP REGISTRATION 775y

STREET/ 5057 Yawls Ave patsorsinmg § -/2-/Yf

T Yokene Hevr oy Brishy S0 Sar4 m‘smmasmsmmu“ﬁroy
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VERIFICATION OF PERSON CIRCULATING PETITION
INSYRUCTIONS TO CIRCULATOR: This section must be completed following circulation
and before filing,

_ﬁé.".ﬁf"*“i/ L }:'\4/4!-1'7‘_"( -7 Lty g2 a3 pd Aea Prisid Y
Print name oF circulator Residence Address City State

1, under oath, state that I circutated the above petition, that each signer personally signed this petition in 1y
presence, and that either the signer ¢r I added the printed nawme, the residence address of the signer, the daie
of the signing, and the township of voler registration.

Subscribed and swom o before me this fo? %y;of %ax}r

Notary Public, SD

: My comm. exp.: 7%%47, 2077

WOTARY PUBLIC
- BOUTH DAKOTA
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STATE OF SOUTH DAKOTA - )
88
COUNTY OF DAY )

We, the undersigned, having been first duly sworn, on oath depose and say: That they have read the
above and foregoing Petition and know the contents thereof: and fhat fire same is trug of their aws
knowledge, except as to those matters therein stated upon information and belief, and as to such matters,
they heliove the same to be true. :

__ _St_l.eoémn‘fmh _
&du"»b«./g.. _
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EXHIBIT

2.0

T
e

Ve

PETITION FOR YACATION OF ROADS

TO THE HONORABLE BOARD OF THE TOWNSHIP OF TROY, DAY COUNTY,
SOUTH DAKOTA.

That the petitioners herein respectfully represent that they are the electors residing in the organized civil
township of Troy, county of Day, State of South Dakota; and that as residents and electors of said
township, they feel that the public convenience and necessity will be better served by the vacation of
roadways or highways that they are seeking to have vacated are deseribed as being located, to-wit:

That existing public right-of-way which inciudes the statutory right of way
and any right of way acquired by Deed (5) lying on the section ling highways
described as follows:

A portion of 149™ St from 42156 149% St. to 42400 149™ St. bordered on the north by the SI/28E1/4 3-

120-58, S1/28W1/M and the S1/2SE1/4 2-120-58, and tho S1/281/2 1-120-58; and on the south by the

NI/ZNEJ/4 . 10-120-58, the NI2ZNWI1M and the NIZZNER4 11-120-58, the NI/ZNW1/M4 and the
\ NI/ZZNE1/A4 12-120-58. Said voad is approximately 66 feet in width and approximately two and one/haif (2

1/2) miles in fength. _

A portion of 150tk St. from 41800 150™ St to 41900 150" St. bordered on the north by the 51/28W1/4 and
7 the 31/28B1/4 7-120-58; and on die sonth by the N1/2NW1/4 and the N1/2ZNEM4 18-120-58. Said road is

approximately 66 feet in width and approximately One (1) mile in Jength,

A portion of 1515t St. from 42250 151" St. to 42400 151" St. borderod on the norih by the S1£28E1/4 14«
% 120-58; S1/28W1/4, SWIASEL4, SEVASEV/4 13-120-58; and on the sonth by N1/2NE1/4 23-120-58, the
NI/ZNW /4 and the N1/2NE1/4 24-120-58. Said road is approximately 66 foet in width and spproximately

One and cae/half{1 1/2) miles in length,

A portion of 421 Ave. from 14900 421% Ave. 10 15175 4217 Ave, bordered on the west by BI/ZE1/2 9-
‘s\ - 120-58; B1/2NE, NE1MSE14, SE1/48E1/4 16-120-58; the EI/2NE1/4 and the NE1/4SEL4 21-120-58;
and on the east by the WI/2NW1/4, and the WI28W 14 10-120-58; the WI/2NW1/4 and the WE2SW1/4
15-120:58; the. NW1MANW1/AG, the $WI1/4NW1/4, and the NWHASWI/4 22-120-58. Said road is
approxiniately 66 feet'in widih and approximately Two and three/fourths (2 3/4) miles in kengtir.

A portiof of 4217 Ave. from 15300 4217 Ave. to 15400 421% Ave. bordered on the west by the E12E12

33-120-5%; .a04d on the cast by the W1/2W1/234.120-58. Saidroad is approximately 66 feet in width and

approximitely One (1) mile in leigth. _

A portion 6f 423" Ave. from 15000-423" Ave. to 15300 423" Ave. bitrdered on the west by the EVZELD

14-120-58, the E1/2NE1/4, and the E}/2SE1/4 23-120-58, the E1/2B42 26-120-58; and oo the east by the

[0 WI2NWIM, and the WI2SWI4 13-120-58, the WI2W12 74-120-58, the WI2NWI/4 and the
WLH28W1/4 25-120-58. Said road i§ approximately 66 feet in Widthi and approximately three-(3) miles in

length,
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A portion of 424th Ave. from 15000 424th Ave. to 15300 424th Ave. bordered on the west by the E1/2E1/2
13-12G-53; the E1/2NE1/4, Pant of E1/2SE1/4 (64.03 acres) and E1/2SE1/4 Bx deeded pis (15.97 acres) 24-
120-58; the E1/2NE1/4 and the EV2SE1/4 25-120-38; and on the east by the WI1/2N'W1/4, the W1/28W1/4
18-120-57, the WI/22WL/2 19-120-57, the WI12NW1/4 and the W125W1/4 30-120-57, Said road is

approximately 66 feet in width and appraximately three {3) miles in length.

These roadways have not been in use for a aumber of years, and due to the safety issucs associaled with
them and the expense of development 85 a roadway, your petitioners feel it will never be feasible or
practical to develop, nor do your petitioners feel it will ever be further developed due v the terrain and
limited use of the highways; and further your petitioners believe that it would be in the best interests of the

public that these portions of the section line highways be vacated:

That existing public right-of-way which includes the statutory right of way and any right of way acquired
by Deed {s) lyfng on the section line highways described as follows:

A porticn of 149" St From 42150 149% St to 42400 149% St. bordered on the north by the SH28E1/4 13-
120-38, S1728W1/4 and the SI/ZSE1/4 2-120-58, and the S1/2S1/2 1-120-58; and on the south by the
NI2NEL/4 10-120-38, the NIZ2NWY4 and the N1/ZNEI/4 [1-120-58, the N12ZNWI/4 and the
NI2ZNE1/4 12-120-38. Said road is approximately 66 feet in width and approximately two and one/haff{2

1/2) miles in length,

A portion of 150th St. from 41800 150* St to 41900 150% St. bordered on the marth by the S1/28W1/4 and
the S128B1/4 7-120-58; and on the sotrth by the N12NW1/4 and the N1/2NEV/4 18-120-58. Said road is

approximately 66 feet in width and approximately One (1) mile in length,

A portion of 151st St. from 42250 151 St. to 42400 15 51, bordered on the north by the SI/25E14 14-
120-38; 81.28W/4, SWIMSEL/, SEIASEL4 13-120-58; and on the south by N12NEV/4 23-120-58, the
NIZNWL/4 and the NI/ZNE1/4 24-120-58. Said road is approximately 66 feet in width and approximately

One and one/half (1 1/2) miles in lensth.

A portion of 421" Ave. from 14900 421% Ave. to 15175 421 Ave. bordered on the west by E1/2E4/2 9-
120-58; E1/2NE, NEI/48E1/4, SEV4SEL/4 16-120-5%; the E1/2NE1/4 and the NE1/4SEL/4 21-120-58;
and on the cast by the W12NW1/4, and the W1/2SW1/4 10-120-58; the W1/2NW1/4 and the W1/28W1/4
15-120-58; the NWIANWI/M, the SWIANWIA, and the NWI/4SW1/4 22-120-58. Said road is

approximately 66 feat in width and approximately Two snd thres/fourths (2 3/4) miles in length,

A portion of 4217 Ave. from 15300.421% Ave. 10 15400 421* Ave. bordered on the west by the EJ/ZE1/2
33-120-38; and on the east by the W1/2W1/2 34-120-58. Said road is approximately 66 feet in width and
approximately Ope (1) mile in jength.

A portion of 423" Ave. fom 15000 423% Ave. to 15300 423" Ave. bordered on the west by the EIf2E1
14-120-58, ‘the E1/2NE1/4, and the E12881/4 21-120-58, the E1/2E1/2 26-120-58; and on the castby the

WI2NWIM, and the W12SW1/4 13-120-38, the WI12WI/2Z 24-120-58, the WI2NW1/M4 and the
WI2ZSWI/ 25-120-58. Said moad is approximately 66 feet it width and approximately three (3) miles in




A portion of 424th Ave. from 13000 424th Ave. to 15300 424th Ave, bordered on the west by the E1/2E1/2
13-120-58,; the BL/2NE/A4, Part of E1/28E1/4.(64.03 acres} and E1/28B1/4 Ex deeded pts (15.97 acres) 24-
120-58; the E1/2NE /4 and the E1/28B1/4 25-120-58; and on the east by the W1/2NW1/4, the WI/28W 14
18-120-37, the W12W1/2 19-120-57, the WI2NW1/4 and the W1/28W1/4 30-120-57. Said road is

approximately 66 feet in width and approximately three (3) miles in length.

The owners of the land through which these roads pass are; Shawn Witt, Glen Flattum, Myrtle Reece,
Lauren Johnson, Rebert Grode, Lester Herr, Leo Warmiogton, Blake Duerre, Daniel Ash, Stephen Witt,
Linda Witt, Robert Ducrre, James Duerre, MarcéHa Duerre, Thad Duerre, Gary Anderson, La Ron Hem,
Hansmeier & Son, Inc., Theodore Myron, Danfel Grode, Dwight Wookey, US Wildlife, Lacry Herr, Steven
Headley, Garry Lone, Francis James, Mark Schmidt, Ricky Buhler, Brad Metcer, Austin Schiley, Randy

Peterson, and Barbara James.

WHEREAS, said petitioners request the Board of Supervisors of Ttoy Township to vote oo thia
proposed vacalion at the next mgular mesting, or a special meeting called for the purpose; and petitioners
herein state that the public convenience or neeessity will better be served by this proposed vacating. This

Petition is submitted pursnant to SDCL 31-3-6.

WHEREFORE, yaur petitioners pray that the Board of Supervisars of Troy Township, by resclution,
determine that the pubtic interest will be better served by the vacating of the highways described as:

~ & portion of 149" St from 42150 149™ St. to 42400 149% St. bordered on the porth by the S12SE1/4 3-
120-58, S172SW1/4 and the S1/2SEi/4 2-120-58, and the S1/281/2 1-120-58; and on the south by the
NI2NEI4 10-120-58, the NI/ZNWI4 end the NIZNEN4 11-120-58, the NI2NWI/4 and the
NI/ZNE/4 12-120-58. Said road is approximately 66 feet in width and approximately two and one/half (2

12) miles in length.

A portion of 150th St. from 41800 150® St io 43900 150% St. bordered on the north by the $1/2SW1/4 and
the S1/2SE1/4 7-120-58; and on the south by the NI/2NW1/4 and the N1/2NEi/4 18-120-58. Said road is
approximately 66 foet in width and approximataly One {1) mile in length.

A portion of 151st St. from 42250 1517 St to 42400 151" 5t. bordered on the north by the SU/2SEVS 14-
120-58; S1/28Wi/d, SW1/45E1/4, SE1M4SEL#4 £3-120-58; and on the south hy N1/2NE1/4 23-120-58, the
NI/ZNWI1/4 and the N1/2NE1/4 24-120-58. Said road is approximately 66 feet in width and approxinsaisly
One and one/half (I 1/2) miles in length.

A portion of 4217 Ave. from 14900 421* Ave. o 15175 421 Ave, bordered on the west by EN/ZE1/2 9-
120-58; E1/2NE, NRB14SE14, SE1/4SEl/4 16-120-58; the E1/ZNEL/4 and the NE1/4SE}/4 21-120-58:
and on the east by the WI.Q.NWIM and the WI/28W1/4 10-120-58; the W1/2WW1/4 and the W1/28W1H4
15-120-58; the NWIMNWI/M, the SWIMNWI/M4, and the NWIMSWI/M 22-120-58. Said road i
dpproximately 66 feet in width and approzimately Two and three/fourtlis (2 3/4) miles i length.

A portion of 421" Ave. from 15300 427* Ave. o 15400 421" Ave. bordered o the west by the EI/2E1/2
33-120-58; and on the east by the W1/2W1/2 34-120-58, Said road is approximately 66 feet in width and

approximately Cine (1) mile in Jength,
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A portion of 423" Ave. from 15060 423" Ave. to 15300 423" Ave. bordered on the west by the E122B1/2
14-120-58, the E}2NE1/, and the E1/2SE1/4 23-120-58, the E1/2E1/2 26-120-58; and on the east by the
WI2NW1/M4, and the W12SW1/M4 13-120-58, the WI2WE2 24-120-58, the WI2ZNW1M and the
WI128W1/4 25-120-58. Baid road is approximately 66 feet in widih and approximately three {3} miles in
Iength.
A portion of 424th Ave. from: 15000 424th Ave. to 15300 4241k Ave. bordered on the west by the E122E12
13-120-58; the B1/2NE1/, Part of E1/2SE1/4 (64.03 acres) and E1/28E1/4 Ex deeded pts (15.97 acres) 24-
120-58; the EL2NE1/4 and the E1/28E1/4 25-120-58; and on the eagl by the W1/ 2NWI/4, the W123W1M4
18-120-57, the WI22WI1/2 19-120-57, the WI/2NWI/4 and the W1/25W1/4 30-120-57. Said road is
approximately 66 feet in widfth and approximately three (3} miles in lenpth.

And make its Order vacating the same.
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INSTRUCTIONS TO SIGNERS:T 7 77
1. Siguers of this petiion must individually sign their nasnes in the form in which they are registered

to vole of as they usazlly sign their names,

2. Defore the petition is filed, each siguer or the circulator must add the residence address of the

post office hox may be used for the residence address.
Before the petition is filed, each signer or the circulator mast print the name of the signer in the
spave provided and add the township of voter registration.
Abbreviations of common usage may beused, Ditto marks may not be used.
Failure wo provide &l information requested may invalidase the signature.
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Rapiey ) F4 ATTY m lasas

And make its Order vacating the same.

YERIFICATION OF PERSON CIRCULATING PETITION
INSTRUCTIONS TO CIRCULATOR: This section must be completed following
circulation and before filing.

G 0d e 1?»':?;( 5}.0.
City State

Print name of circulator Residence Address

L 1mder oath, state that I cirenlated the above petition, that each signer personally signed this petition in my
presence, and that cither the sigher or I added the printed name, the residence address of thie signer, the date

of the signing, and the towaship of voter registration.

Notary Public, SD
My comm.. exp.:

TWP 236
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STATE OF SQOUTH DAKOTA 3
88
COUNTY OF DAY h]

We, the undersigned, having been first duly sworn, on cath depose and say: That they have read the
above and foregoing Petition and know the comtents thereof, and that the same is true of their own
knowledge, except as to those matters therein stated upon information and belief, and a3 to such matters,
they believe the sgme ;-

chair 230,

Mam

5_of.eruisa r

;&ﬁm\wb (?\ TLmﬁg/ 5U'P€fy)$0r
Name

Subscribed and swom to before me this i . day

TWP 354
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EXHIBIT

i 10

PETITION FOR VACATION OF ROADS

TO THE HONORABLE BOARD OF THE TOWNSHIP OF VALLEY, DAY COUNTY,
SOUTH DAKOTA:

That the petifioners hercin respectfully represent that they are the clectors residing in the organized civil
fownship of Valley, couty of Day, State of South Dakota; and that as residents and electors of said
township, they feel that the people of Valley Township will be better served by the vacation of roadways or
highways that they are seeking to have vacated are described as being located, to-wit;

That existing public right-of-way which includes the statutory right of way
and any right of way acquired by Deed (s) lying on the section line highways
described as follows:

A portion of 142™ St. from 42100 142" St. to 42300 142 St. bordered on the north by the $1/28W1/4,
and the S1/251/2SE1/4 34-122-58, the SI/2SW1/4 and S1/2SE1/4 35-122-58; and on the south by the
NI2NW1/4, and the N1/2ZNEL/4 3-121-58; the NI/ZNW1/4, and the NI/2NE1/4 2-121-58. Said road is
approximately 66 feet in width and approximately two {2) miles in length.

A partion of 143" St. from 42300 143™ St, to 42400 143" S¢, bordered on the narth by the S1/2SW 1/4 and
the S1/28R.1/4 1-121-58 and on the south by the N1/2N1/2 12-121-58. Said road is approximately 66 feet
i width and approximately one (1) mile in length.

A portion: of 146™ St. from 41850 146" St to 41900 146™ St. bordered on the north by the $1/2SE1/4 15-
121-58 and on the south by the N1/2NE1/4 30-121-58. Said road is approximately 66 feet in width and
approximately one/half {1/2) mile in length.

A portion of 418% Ave. from 14440 418" Ave. to 14600 418" Ave, bordered on the west by the
SEU/4NEL and the EI2SEL1/4 13-121-59, and the E1/2E1/2 24-121-39; and on the east by the
SWIANW]1/4, WI/28W1/4 18-121-58, the W1/2 NW1/4 and the WI/28SWi/d 19-121-58. Said road is
approximately 66 feet in width and approximately one and six/tenths (1 6/10) miles in length,

A portion of 418" Ave. from 14700 418" Ave to 14800 418% Ave. bordered on the west by the EI/2NE1/4
and the E1/2SE1/4 36-121-59; and on the east by the W1/2NW1/4 and the W1/28W1/4 31-121-58. Said
road is approximately 66 feet in width and approximately one (1) mile in length.

A portion of 421% Ave. from 14200 421% Ave to 14500 421 Ave. bordered on the west by the E1/2NE1/4,
EL2SEL/4 4-121-58, the EI/2NELAM, the EI/28E1/ 9-121.58, the E1/2NE1M, the NE1/M4SRI/4, the
SEI/4SE1/4 16-121-58; aad on the east by WI2ZNWI1/4, WI2ZSWH4 3-121-58, the WIZNWI1/4, the
WI/28W1/4 10-121-58, and the W1/2W1/2 15-121-58. Said road is approximately 66 fect in width and
approximately three {3) miles in length.
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A portion of 421 Ave. from 14750 421* Ave to 14800 421% Ave. bordered on the west by the B1/25E1/4
33-121-58 and on the east by the W1/2SW1/4 34-121-58. Said road is approximately 66 feet in width and
approximately one/half (1/2) mile in length,

A portion of 422" Ave from 14200 422" Ave. to 14300 422 Ave. bordered on the west by the E1/2E1/2
3-121-58 and on the east by the WI1/2W1/2 2-121-58. Said road is approximately 66 feet in width and
approximately one (1} mile in length.

A portion of 424" Ave, from 14200 424" Ave to 14475 424% Ave. bordered on the west by the W12W1.2
1-121-58, NEIMNEL/d, SEI/ANEL/4, N1/2NE1/4SEl/4, S1/2NE1/4SE]/4, SE14SE1/4, 12-121-58, the
E1/2NE1/4, NE1/4SE1/4 13-121-58; and on the east by WI/2NW1/4, W1/2SW1/4 6-121-57, WI2W12 7-
121.57, Lots 1, 2 &3 Bohn Lake Addn in NW & Parcel 1 Flood Plain Easement in Wi/2 18-121-57. Said
road is approximately 66 fect in width and approximately two and three/fourths 2 3/4) mailes in length.

A portion of 424™ Ave. from 14700 424" Ave to 14800 424% Ave. bordered on the west by the E1/2NE1/4,
NEL/48E1/4, SE1/4SE1/4 36-121-58; and om the east by the NW corner NW1/M4, Lots 1,2, 3 &4 EX W 60
rods of Lot 1, 31-121-57. Said road is approximately 66 feet in width and approximately one (1) mile in

length,
The owners of the land through which these roads pass are Benjamin Johnson, USA, Michael Herr, Aaron

- Johnson, Peterson Farms, Ine., Harold Orr, Marcia Lindquist, Wesley Jensen, Halvorsen Farm Tnc., Peter- - - -

Gusenius, Nola Roitsch, Donald Martin, Jerry Roitsch, Diane Warrington, Hansmeier & Son, Inc., Russek
Schaeffer, Alger Roseth, Jackson Herr, Donald Grode, Bugene Reap, Jon Raap, Kevin Anderson, James
Valley Farms, LP, Eric Hayenga, Gail Formanack, Kevin and Donna Anderson, LP, Bethesda Nursing
Home, Sun Dial Maner Foundation, Kurt Myron, Kiley Bustiner, Zimmerman Real Estate, 1P, Venona
Ash, Donley Flattum, and David Sigdestad. .

These readways have not begn in use for a number of years, and due to the safety issnes associated with
them and the expense of development as a roadway, your petitioners feel it will never be feasible or
practical to develop, nor do your petitioners feel it will ever be further developed due to the terrairt and
limited use of the highways; and further your petitioners believe that it would be in the best interests of the
public that these portions of the section line highways be vacated:

WHEREAS, said petitionets request the Board of Supervisors of Valley Township to vote on this
proposed vacation at the next regular meeting, or a special meeting called for the purpose; and petitioners
herein state that the public convenience or necessity will better be served by this proposed vacating., This
Petition is subntitted pursuant to SDCL 31-3-6. '

WHEREFORE, your pefitioners pray that the Hoard of Supervisors of Valley Township, by
resolution, determine that the public interest will be better served by the vacating of the highways described
as:

A portion of 142" St. from 42100 142™ St. to 42300 142 St bordered on the north by the SI2SWi/4,
and the $1/281/25E1/4 34-122-58, the $1/2SW1/4 and SI/2SE1/4 35-122-58; aud on the south by the
NLU/2NW1A4, and the N1/2NEL/4 8-121-58, the N1/ZNWI/4, and the NI/2NE1/4 2-121-58. Said road is
approximately 66 feet in width and approximately two (2) miles in lengih.
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A portion of 143" St. from 42300 143" St. to 42400 143™ St. bordered on the noith by the S1/228W1/4 and
the 31/28E1/4 1-121-58 and on the south by the N1/2N1/2 12-121-58. Said road is approximately 66 feet
in width and approximately one (1) mile in length,

A portion of 146™ St. from 41850 146 St to 41900 146™ St. bordersd on the north by the S1/28E1/4 19-
121-5% and on the south by the N1/2NE1/4 30-121-58. Said road is approximately 66 feet in width and
approximately one/half (1/2) mile in length,

A portion of 418" Ave. from 14440 418 Ave. to 14600 418" Ave. bordered on the west by the
SEV/4NEL/4 and the EI/2SEV/A4 13-121-59, and the E1/2E1/2 24-121-59; and on the east by the
SWEANW I/, W128W1/4 18-121-58, the W1/2 NW1/4 and the WE2SW1/4 19-121-58. Said road is
approximately 66 feet in width and approximately one and six/tenths (1 6/13) miles i length.

A portion of 418" Ave. from 14700 418™ Ave 1o 14800 418" Ave, bordered on the west by the E1/2NE1/4
and the B1/25E1/4 36-121-59; and on the cast by the WI2NWL/4 and the W1/25W1/4 31-121-58. Said
road is approximately 66 feet in width and approximately one (1) mile in length.

A portion of 4217 Ave, from 14200 421 Ave to 14500 421* Ave. bordered on the west by the EI/2NE /4,
~E1/28E1/4 4-121-58, the E1/2NEL/4, the E1/2SE1/4 9-121-58, the E122NET/4, the NE1/4SE1/4, the
SE1/4SEL/M4 16-121-58; and on the east by Wi/2NW1/4, W1R2SWl/4 3-121-58, the WI/2NW1/4, the
W1/28W1/4 10-121-58, and the W1/2W1/2 15-121-58, Said road is epproximately 66 feet in width and
approximately three (3} miles in length,

A portion of 421" Ave. from 14750 421 Ave to 14800 421" Ave. bordered on the west by the E1/2SE1/4
33-121-58 and on the east by the W1/25W1/4 34-121-58. Said road is approximately 66 feet in width and
approximately one/hatf (1/2) mile in Iength.

A portion of 422™ Ave from 14200 422 Ave. 10 14300 422 Ave. bordered on the west by the E1/2E1/2
3-121-58 and on the cast by the WI/2W1{/2 2-121-58. Said road is approximately 66 feet in width and
approximately one (1) mile i length.

A portion of 424" Ave. from 14200 424" Ave fo 14475 424% Ave. bordered on the west by the W1/2W1/2
[-121-58, NEI/ANEI/A, SELANEL/M, N12NEVM4SE1/4, SI/2NEI/4SEIM, SEI/MSELA, 12-121-58, the
EL/22NE1/4, NEI/4SE1/4 13-121-58; and on the east by W1/2NW1/4, W1/2SW1/4 6-121-57, WI2W1/2 7-
121-57, Lots 1, 2 &3 Bohn Lake Addn in NW & Parcel I Flood Plain Easement in W1/2 18-121-57. Said
road is approximately 66 feet in width and approximately two and three/fourths 2 3/4) miles in-length,

A portion of 424™ Ave from 14700 424° Ave. to 14800 424™ Ave. bordered on the west by the E{/2NE1/4,
the NE1/4SEI4, the SE1/4SE1/4 36-121-58; and on the east by the NWIANWI4, SWIMANWI/4,
WI1/28W1/4 31-121-57. Said road is approximately 66 feet in width and approximately one {1) mile in

length.

And make iis Qrder vacating the same.
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IN'STRUCTIONS TO SIGNERS:

Z

1

Signers of this petition must individually sign their names in the form in which they are registered
to vote of as they usually sign: their names,

Beﬁarctbspetﬂmasﬁled, nchsiguerorthemmﬂmrmustaddﬂwresﬂm address of the
signer and the date of signing. ¥ the signer is a resident of a second or thind class municipality, a
post office box may be used for the residence address, o
Before the petition is filied, each signerorﬁmcimlaﬁormustmimmensme of the gigner in the
space provided and add the township of viter registration,

Abbrevietions of cammon usage may be used. Ditte marks may not he used.

Failure to provide al information requested may invalidate the sianatire.

R
7 i

NAME RESIENCE DATEIOWNSHIP
s bt H] . STRRET DATE OF SIGNIN
gﬁi“f»«d’ H e riohsor %TI,*S;%A mm‘?ﬁmmsmm;q

sm

FI17-Y23 4ue. )20 )0 F

De b Henrichsen @m <t \ TDW’??W

SIGH : DATE OF SIGNING
mrfm ’NJWC 14(2»60 gg&;ﬂw_m?mzmgm - 72
LE S e BRI S To VAIICY "
SIGN STREET 9,'995-:@#’* 7 mmqyf'mmg wEr L4
. a—J'H/ I ' Ce ‘y
f*ﬁm-ﬁwﬂ”’/ g g iy Jeife! TOWNSHI® OF REGISTRATION
SIGN STREET o DATE OF SIGNING
PRINT cmy TOWNSHIP OF REGETRATION
SIGN STREET DATE OF §IGNING
PRINT cry TOWNSHIP OF REGISTRATION
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VERIFICATION OF PERSGN CIRCULATING PETITION

INSTRUCTIONS TO CIRCULATOR: This section must be completed following circolation

and before filing.
Nerest ulitre 1561 17" e Bestal 50
Print name of circulator Residence Address  © City State

L, under oath, state that | circulated the above pefition, that each signer personally signed this petition in my
presence, and that either the signer or I added the printed name, the residence address of the signer, the date

of the signing, and the township of voter regisiration,
uai e

Signature of Cicculator

JWP 239
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STATE OF SQUTH DAKOTA )
85

COUNTY OF DAY H

We, the undersigned, having been first duly sworn, on oath depose and say: That they have read the
2bove and foregoing Petition and Ynow the contents thereof and that the same is true of their own
knowledge, except as to those matters therein stated upon information and belief, and as to such matters,
they bilieve the same to be true, S

' A AT {.ammrruf g e D%W'%’f

Notary Public, SD

My comm. exp: b_,{é'ﬂ/&
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TO THE HONORABLE BOARD OF THE TOWNSHIP OF BUTLER, DAY COUNTY,
SOUTH DAKOTA:

That the petitioners herein respectfilly represent that they are the electors regiding in the organized civil
Township of Butler, County of Day, State of South Dakota; and that as residents and eclectors of said
township, they feel that the public convenience and necessity will be better served by the vacatlon of
roadways or highways that they are secking to have vacated are doscribed as being located, to-wit:

Thatexisting public right-of way which includes the statatory right of way
and amy right of way acquired by Deed (5} lying on the section line highways
described as foHows;

A portion of 424% Ave, from 14200 424% Ave to 14500 424% Ave, bordered on the west by the B12EL/2
1-121-38, NEVANE1/4, SEI/ANEV/4, N122KE1/4SE1/4, SI/2NEVAMSE/M, SEI4SE1M, 12-121-58, the
E1/2NE1/4, EL2SE1/4 EX deeded pts,-13-121-58; and on the east by WI2NWi/4, WIZ2SW1/4 6-121-57,
WI1/2W1/2 7-121-57, Lots 1, 2 & 3 Bobn Lake Adde in NW & Parcel { Flood Plain Basement in W1i/2
18-123-57. Said road is approximately 66 fet in width and approxinsately three (3) miles in length.

A portion of 424% Ave. from 14600 424% Avato 14800 424% Ave. bordered on the west by the ELRELL
25-121.58, BIZNEIM, NEV4SEVA, SEIESEY/4 36-121-58; and on the east by the WI/2NW1A,
WA/2SW1/4 30-121-87, MW corner NW1/M4, Lot 1, 2,3 & 4 EX W 60 rods of Lot 1, 31-121-57. Said-road
is approximately 66 feet in width audapproxiniatsly two (2) miles in length.

A portion of 4264 Ave. from: 14465 426" Ave to 14575 426% Ave. bordered on the west by the
SIZNEI/4SELA, SEVMSEYA 17-121-57, BY2NEL/A, NEIASEN4 20+121-57; and on the east by the
SVINWIHASWIM4, SWIMSW1/M4 16-121-57, WU2NWIM, NWI4SWIM 21-121-57. Said road is
approxiiately 66 fesd in widfth and appraxisidtely one and one/eighth (1 1/8) miles in length,

28% Ave, fram 14600 428 Ave 1 14700 4289 Ave. bordered on the west by the EI/ZNEL/A, (;“,7’—

[ EIASEI/A 4B SH1/427-121-57; and on th cest by WL2W1/2 26:121-57, Said road is approximately

irasdmatel (1jritile i langth.

A portion 6£49% Ave, From 148%E Foom 4
830 feet of the E 345 fout of the-NBIMSEL/, the N 850 foet of thie et of the NE/48H 49
11-121-57, E{2NE1/4, E1/2SE1/4 14:121-57; and on the east by Parcels 1, 3 & 4 of SWIA, Parcel 2 of
the SW1/4 12-128-57, WI/2NWiA, WIZSWL/4 13-121-57. Said road
and approximately one and one/half (1 1/2) miles in length.

/A portion of 430% Awé; from 14415 430% Ave %0 14600° 430° Ave: bordered on the west by @b ‘
__  BIZZSE1/ 04-121-57, ‘and vry the ot oa?”

by the SUSNWIARWIA, i
SWIMSW1A TO-121:56, Seid road s approiin
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A portion of 1427 St. from 42850 142° 5¢. to 43000 142%¢ St. bosdered on the north by the S1/2SE1/4
35-122-57, SH25W1/, SWI/4SE1/4, SEI/4SEL/4 36-122-57; and on the south by the NI2NEL/4
2-121-57, NW I/ANW1/4, NELANW1/4, N1/2NE1/4 1-121-57. Said road is approximately 66 feet in width

end approximately one and one/haif (1 1/2} miles in length,

A portion of 143 St. from 42400 143" St. to 42450 1437 S, bordered on the notth by the SI/28W1/d
6-121-57; and on the south by the N1/2ANWI/4 7-121-57. Said road is approximately 66 feet in widih and

approximately one /half(1/2) mile in length.
A portion of 143™ St. from 42600 1437 St to 42800 1437 8t, bordered on the north by the S1/28W1i/4,

SL/2SEL/ 4-121-57, S1/28W1/4, S1/28E1/4 3-121-57; and on the south by the N1/2NW1/4, N12NE1/4
9-121-57, N}ZNW1/4, NWIMNEL/4, NEVANELAY 10-121-57.  Said road is approximately 66 feet in

width and approximately two (2) miles in lengih.
A portion of 144% St. from 42400 144" S¢. to 42425 144%™ St. bordered on the north by the SWI4SW1/4

7-121-57; and on the south by Lots 1, 2 &3 Bohr Lake Addn in NW & Parcel 1 Flood Plain Easemient in
W1/2 18-121-57. Said road is approximately 66 feet in width and approximately one/fourth (1/4) mile in

[ 4A portion of 144% Sy, from 42850 144™ St. w 42950 144% St, bordered on the north by the S1/25B1/4,
f i1-121-57, by Parcels 1, 3 & 4 of 8W1/4, SE1/45W1/4 12-121-57; and on the soath by the NWI/4NE1/4,
' NEI4NEL/4 14-121-57, NI2NWL/4 13-121-57.  Said road is approximately 66 foet in width and

spproximately one (1} mile in length, '

A portion of 145" St. from 42400 145" St. 10 42450 145 St. bordered on the north by Lots 1, 2 &3 Boho
Lake Addn in NW & Parcel | ¥lood Plain Eesement, the BE1/2SW1/4 & Lots 3 & 4 EX Parcel 1 Flood Plain
Easement 18-121-57; and on the south by N1/2NW1/4 19-121-57. Said road is approximately 66 feet in

width and approximately one fhalf (1/2) mile in length.

A portion of 145% St. from 42600 145% St. to 42700 1454 St, bordered on the north by S12SWH4 and
S1/28E1/4 16-121-57; and on the south by N1/2NW1/4 and N1/2NE}/4 21-121-57.  Said read is

approximately 66 feet in width and approximately one (1) mile in length.

The owners of the' Jeud dirougl which thise 4oads pass dre: Wesloy Tensen, Halvorson Farm Tnc., Lary
Hen, Michael Heo, Kiley Buetiner, Zhumeitman Resl Bstate LP, “Wuriel Vehe, Vickie Tieraey, Maroia
Lindnuist, Larty Buetoer, David Sigdestad, Akh, Lorrine Anderson, Brwin Petrich Trust, Evelyn
Caoyne, Vora Fatks, Cléire Hamton trust, Glepin i, Wayne Nolte, Burdoll Bohn, James Walter, Marvin
Bury Trust, Gerald. Schenig, USA, Dennis Reify enncth Rogotzke, Robert Whitmyre, Dati Schilotte,
Curtis Rejprich, and Karen Nolte. '

These roadways have not been in use for a number of years, and due to the safety issues agsociated with

them and the expense of development as  roudway, your petitioners feel it will never be feasible or
practical to develop, nor do your petitioners feel it will ever be further developed due to the terrain end -

limited use of the highways; and further your petitioners belicve that it would be in the best interests of the
" public that these pertions of the section line highways be vacated. :

TWP 76
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WHEREAS, said petitioners request the Board of Supervisors of Butler Township to vote on this
proposed vacation at the next regular meeting, or 2 special meoting called for the purpose; and petitioners
herein state that the public convenience or necessity will better be served by this proposed vacating, This

Petition is submitted pursuant to SDCL 3i-3-6.

WHEREFORE, your petitioners pray that the Board of Supervisors of Butler Township, by
resolution, determine that the public interest will be better served by the vacating of the bighways described

as.

A portion of 424 Ave, from 14200 424% Ave to 14500 424% Ave. bordered on the west by the E122E1/2
1-121-58, NEI/ANE1/, SEI/4NEN4, NI/2NEI4SEL/, S1/2NEIMSEL/A4, SEI/4SELM, 12-121-58, the
E12NEL/4, E1/28E1/4 EX deeded pts, 13-121-58; and on the east by W1/2ZNW1/4, W1/28W1/4 6-121-57,
W1/2Wi/2 7-121-57, Lots 1, 2 & 3 Boln Lake Addn in NW & Parcel I Flood Plain Easement in Wif?
18-121-57. Said road is approximately 66 feet in width and approximately three (3} miles in length.

A portion of 424™ Ave. fiom 14600 424% Ave to 14800 4240 Ave. bordered on the west by the EL2E/2
25-121-58, EI/2NEI/4, NEI/4SE1/4, SEIMSEl4 36-121-58; and on the east by the WIR2NWiA, -
WIR28W1/4 30-121-57, NW comer NW1/4, Lots 1, 2, 3 & 4 EX W 60 reds of Lot I, 31-121-57. Said road
is approximately 66 feet in width and approximately two (2) wailes in length.

A portion. of 426 Ave. from 14465 426% Ave to 14575 426™ Ave. bordered om the west by the
S1ZNE1/4SELA, SEI/MSELM4 17-121-57, EI/2NEL/4, NEL/4SEL/4 20-121-57; and on the sast by the
SIZNWEASWI/A, SWIMASWIM4 16-121-57, WIZNWIM4, NWIASWL/4 21-121-57.  Said road is
approximately 66 feet in width and approximately one and oneleighth (1 1/8) miles in length.

A portion of 428 Ave. from 14600 428% Ave to 14700 428% Ave. bordered on the west by the E1/2NE1/4,
NE1/45E1/4, SE1/48E1/4 27-121-57; and on the east by W1/2W1/2 26-121-57. Said road is approximately

66 feet in width and approximately one (1) mile in length.

Aportion of 429% Ave. from 14350 429% Ave to 14500 429% Ave, bordered on thie west by the SE}I/4 EXN
850 feet of the E 845 feet of the NEI/4SE1/4, the N 850 feet of the E 845 feet of the NE1/4SE1/4 (1649 A)
11-121-57, EV2NEL/4, EI/28E1/4 14-121-57; and on the cast by Parcels 1, 3 & 4 of SWI/4, Parcel 2 of
the SW1/4 12-121-57, WI2NW1/4, W1/25W1/4 13-121-57. Said road is approximately 66 feet in width
and approximately one and one/half (1 1/2) miles in length,

A portion of 430" Ave. from 14415 430% Ave to 14600 430% Ave, bordered on the west by the
SH2NEI/M4NEL/4, SE1/ANEL/A, EI/2SE1/4 13-121-57, BEL2NEV/4; E1f2SE1/4 24-121-57; and on the cest
by the SIZ2NWIMNWI/ME, SWIMNWIME, WI2SWI/4 18-121-56, W12NW1/4, NWI/4SW14M,
SW1/4SW1/4 19-121-56. Said road is approximately 66 feet in width and approximately one and seven/

' eighths (1 7/8) miles in length.

A portion of 142 St. from 42850 1425 St. to 43000 1422 Si. bordered on the north by the S1/28E1/4
33-122-57, 31/28W1/4, SWI/4SE1/4, SR1M4SEL/4 36-122-57; and on the south by the N1/2NEl/4
2-121-537, NWIANW1M, NEI/ANWL/A4, N1/2ZNEL/A4 1-121-57. Said road is approximately 66 feet in width
and approximately one smd one/hsif (1 1/2) miles in length.
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A portion of 1437 St. from 42400 143" St to 42450 1437 St. bordered on the north by the S1/2SW1/4
6-121-57; and on the south by the NI/INW 1/ 7-121-57. Said road is approximately 66 feet in width and

approximately one /alf (1/2) mile in feagth.
A portion of 1437 St. from 42600 143% St. to 42800 143 St. bordered on the north by the S1/25Wi/M,

SI/28E1/4 4-121-57, S1/2SW1/4, SI/28E1/4 3-121-57; and on the south by the NI/ZNW1/4, NI2NE1/4
9-121-57, NI/ZNW1/4; NW1/4NEL/4, NEIMNEL/4 10-121-57.  Said road is approximately 66 feet in

width and approxinately twa {2) miles in fength.

A portion of 144t St. from 42400 144% St 1o 42425 144% St bordered on the north by the SW1/4SW1/M4
7-121-37; and on the seuth by Lots [, 2 &3 Bohn Lake Addn in NW & Parcel I Flood Plain Easement in
W1/2 18-121-57. Said road is approximately 66 feet in width and approximately one/fourth (1/4) mile in
length.

A portion. of 144* 5t. from 42850 144% St. 0 42950 144 St. bordered on the north by the S1/2SE1/4,
11-121-57, by Parcels 1, 3 & 4 of SW1/4, SEV/ASW1/4 12-121-57; and on the south by the NWI/4NE1/4,
NEI/ANEL/A 14-121-57, N1/2ZNW1/4 13-121-57.  Said road is approximately 66 feet in width and
approximately one (1) mile in length.

A portion of 145% 8t, from 42400 145% St. to 42450 145% St. bordered on the north by Lots 1, 2 &3 Bohn

Lake Adde in NW & Parcel 1 Flood Plain Easement, the B1/28W1/4 & Lots 3 & 4 EX Parcel 1 Flood Plain
Easement 18-121-57; and on the south by NI/2NW1/4 19-121-57. Ssid road is approximately 66 feet in

width and approximately one /Lalf {1/2) mile in length.

A portiont of 145% St. from 42600 145% St to 42700 145% St. bordered on the north by $1/2SW1/4 and
S1/2SBl/4 16-121-57; and on the south by NI2MW1/4 and NI/2ZNE1/4 21-121-57. Said road is
approximately 66 feet in width and approximately one (1) mile in length.

And make its Order vacaling the same.
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INSTRUCTIONS TO SEGNERS:

1. Signers of this petition must individually sign their names in the form in which they are registered
10 vote or as they usually sign their names.

3. Before the petition is filed, cach signer or the circulator must add the residence address of the
signer and the datc of signing. If the signer is a resident of a second of third class raunicipality, &

- post office box may be used for the residence address. _

3. Refore the petition is filed, each signer or the circulator must print he nare of the sigrier it the
space provided and add &he township of voter registration.

4. Abbreviations of commen usage may be used. Ditto marks may not be nsed,

5. Failure to provide all information requested may invalidate the signature.

DATETOWNSHIE,

DATE OF SIGNIG

- L2
“TOWNSBIF GF STRAT] ri
DATE OF SIGMING
i g g Do 1T
At SOGTM A\l
" TOWNSHIP ORREQ[EFRATION
M 1231
TWP 79
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VERIFICATION OF PERSON CIRCULATING PETITION

INSTRUCTIONS TO CIRCULATOR: This section must be completed following cireulation
and before filing.

Marrn&sl £ Tohnson  438%0 tzdof (Weksler e
1y

Print name of circwlator Residence Address State

I, under oath, state that I circulated the above petition, that-each signer personaily signed this petition in my
presence, and that either the sigher or [ added the printed name, the residence address of the signer, the date

of the signing, and the township of voter registration. % )

_ Signature of Cirgulsior
Subseribed and sworn to before me this ,2 my of %{,‘ . 35{ “%

Notaf§ Public, SD ..

My comm, exp.: é 45"/[9

TWP 80
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STATE OF SOUTH DAKOTA }
188
COUNTY OF DAY }

We, the undersigned, having beén first duly swom, on oath depose aid say; That they bave read the
above and foregoing Petition and know the contents thercof: and that the same is trae of their own
knowledge, except as o those matters therein stated upon nformation snd belief, and as to such maiters,

Prian gz;,g%mf} ler
{ﬂfﬁl&j Noite

Dennis Johnson

N{zta;j_r,lic, sD
My comm. exp.: é "‘/f;-*/&

TWP 81
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Untitled Page Page 1 of 1

8-3-1. Time and place of annual meeting--Publication of notice. The ¢itizens of each organized
civil township qualified to vote at general elections shall annually assemble and hold a township
meeting on the first Tuesday of March, The township board of supervisors shall by resolution
establish the location where the annual township meeting shall be held. The location of the annual
meeting shall be in the county where the township is located. Notice of the time and place of such
township meeting shall be given by the publication thereof for three consecutive days in a daily, or for
two consecutive weeks in a weekly newspaper of general circulation in the township beginning not
less than twelve calendar days prior to such meeting. In case of inclement weather, any required
township meeting may be rescheduled for the following Tuesday at the same place and location
without additional publication in the newspaper and meeting requirements provided in § 1-25-1.1. If
the board of supervisors requires nominating petitions pursuant to § 8-3-1.1, the notice required by
this section shall include the names and the office they seek of those who have filed nominating
petitions pursuant to § 8-3-1.2.

Source: SL 1872-3, ch 51, § 11, PolC 1877, ch 23, § 11; SL 1883,ch 112, subch 1, § 11; CL 1887,
§ 714; SL 1899, ch 85, § 1; RPolC 1903, § 1006; RC 1919, § 6047; SDC 1939, § 58.0301; SL 1963,
c¢h 451, § 1; SL 1989, ¢h 70, § 1; SL 1990, ch 56, § 4; SI. 1992, ¢h 58, § 1; SL 2014, ch 48, § 3.

htip:/fsdlegislature gov/Statutes/PrinterStatute. aspx? Type=Statute & Statite=8-3-1 12/272016
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8-3-4. Recording and publication of notice of special meeting--Exception, Every township clerk
with whom such statement is filed as required in § 8-3-3 shall record the same and immediately cause
notice to be published in the same manner as provided for the publication of notice of the annual
township meeting. However, in a township with a population of twenty or fewer resident voters, the
notice of the time and place of any special meeting need not be published more than once in any
publication, shall be provided not less than three days before the special meeting, and may be
provided by first class mail in lieu of publication.

Source: SDC 1939, § 58.0307; SL 1963, ch 451, § 1; SL 2002, ch 44, § 3.

http:/sdlegislature.gov/Statutes/PrinterStatute. aspx? Type=Statute & Statute=8-3-4 12/27/2016
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8-3-15. Methed of electing officers. The supervisors, treasurer, clerk, and constable in each
township shall be elected by ballot. All other officers, if not otherwise provided by law, shall be
chosen either by ysas and nays or by a division, as the voters determine.

Source: SL. 1883, ch 112, subch 1, § 24; CL 1887, § 725; RPolC 1903, § 1017; RC 1919, § 6062;
SDC 1939, § 58.0314; SL 1981, ch 44, § 14,

http://sdlegislature.gov/Statutes/PrinterStatute.aspx ? Type=Statute& Statute=8-3-15 12/27/2016
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8-5-1. Time and place of regular meetings. The township board of supervisors shall hold regular
meetings on the last Tuesday of February, the last Tuesday of March, and the last Tuesday of October,
of each year. The meetings shall be held at the office of the township clerk or the location established
in § 8-3-1 at a time determined by the board. If any two supervisors submit a written statement signed
by them not less than twelve days before the mecting requesting that the next regular meeting be held
at a different time, the township clerk shall give notice of the time and place of the meeting as
provided by § §-3-1. In case of inclement weather, any required township meeting may be
rescheduled for the following Tuesday at the same place and location without additional publication
in the newspaper and meeting requirements provided in § 1-25-1.1.

Source: SL 1887, ch 155, §§ 1, 2;, CL 1887, §§ 765, 766; SL 1899, ch 85, § 1; RPolC 1903, §§ 1057,
1058; SL 1907, ch 242; RC 1919, §§ 6080, 6081; SL 1931, ch 261, § 2; SDC 1939, § 58.0501; SL
1955, ch 426; SL 1981, ch 62; SL 1989, ch 70, § 2; SL 2014, ch 48, § 8.

http://sdlegislature.gov/Statutes/PrinterStatute aspx? Type=Statute & Statute=8-5- 1 12/27/2016
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8-5-9. 'Transcript filed by board on appeals--Settlement and framing of issues. Within thirty days
after the service of such notice of appeal, the board of supervisers of the township shall cause to be
filed with the cletk of courts a transcript of the proceedings of such board relative to the decision,
order, or resolution being appealed, which transcript shall be certified to by the township clerk as
being correct. The issue shall be deemed to have been joined from the time of filing of such transeript
and the matter may be brought on for trial in the same manner as provided for in civil cases. If the
issues do not sufficiently appear from the notice of appeal and such transcript, the court may, upon
notice to the parties, settle and frame the issues to be tried.

Source: SL 1961, ch 454, § 2.

http://sdlegislature.gov/Statutes/PrinterStatute.aspx? Type=Statute & Statute=8-5-9 12/2702016
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31-3-6. Power of county commissioners and township supetvisors to vacate, change, ot locate
highway on petition--Contents of petition. Upon receiving the petition of two or more voters of an
organized civil township or of the number of voters equal to or greater than one percent of the ballots
cast for the last gubernatorial election in the affected county, the board of supervisors of the township
or the board of county commissioners wherein the highway is located or is proposed to be located
may, except as provided in §§ 31-3-12 and 31-3-44, vacate, change, or locate any highway located or
to be used within the township or county, if the public interest will be better served by the proposed
vacating, changing, or locating of the highway. The petition of the voters shall set forth the beginning,
course, and termination of the highway proposed to be located, changed, or vacated, together with the
names of the owners of the land through which the highway may pass.

Source: SDC 1939, § 28.0410; SL 1984, ch 208, § 2; SL 1985, ch 233, § 1.

http://sdiegislature.gov/Statutes/PrinterStatute.aspx? Type=Statute & Statute=31-3-6 £2/27/2016
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31-3-7. Public hearing--Notice--Affirmative resolution of board--Order. In case of the filing of a
petition described in § 31-3-6, the board shall, after giving notice of a public hearing, hold a public
hearing called for the purpose of receiving public testimony about the action proposed by the petition.
The board shall give notice of the public hearing by publication in the official newspaper of said
township, if any, otherwise in the nearest legal newspaper of said county, once each week for at least
two consecutive weeks. The notice of the public hearing shall state the purpose, date, time, and
location of the hearing and a legal description of the location of the highway and the action proposed
by the petition and how information, opinions, and arguments may be presenied by any person unable
to aftend the hearing. The board shall, by resolution, determine whether the public interest will be
better served by such proposed vacating, changing, or locating of the highway in question, and upon

. resolution in the affirmative, shall make its order that such highway be vacated, changed, or located.

Source: SDC 1939, § 28.0411; SL 1951, ch 138, § 1; SL. 1985, ¢ch 233, § 2.

http://sdlegislature.gov/Statutes/PrinterStatute.aspx?Type=Statute& Statute=31-3-7 12/27/2016
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46-1-1. Use of water of state--Paramount interest of people--Conversion to public use, It is
hereby declared that the people of the state have a paramount interest in the use of all the water of the
state and that the state shall determine what water of the state, surface and underground, can be
converted to public use or controlled for public protection,

Seurce: SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0101 (3).

http://sdlegislature.gov/Statutes/PrinterStatute.aspx? Type=Statute & Statute=46-1-1 12/27/2016
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46-1-2. Development of water resources for public benefit, I is hereby declared that the
protection of the public interest in the development of the water resources of the state is of vital
coneern to the people of the state and that the state shall determine in what way the water of the state,
both surface and underground, should be developed for the greatest public benefit.

Source: SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0101 (4); SL 1672, ch 237, § 1; SL 1978, ¢h
323,81 '

http://sdlegislature. gov/Statutes/PrinterStatute.aspx? Type=Statute & Statute=46-1.2 12/27/2016
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46-1-3. Water as property of people--Appropriation of right to use. It is hereby declared that all |
water within the state is the property of the people of the state, but the right to the use of water may be
acquired by appropriation as provided by law.

Source: SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0101 (2); SL 1983, ch 314, § 1.

htip://sdlegislature.gov/Statutes/PrinterStatute.aspx? Type=Statute & Statute=46-1-3 12/27/2016
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46-1-4. Beneficial use of water resources--Prevention of waste--Right o water from natural
stream or watercourse, It is hereby declared that, because of conditions prevailing in this state, the
general welfare requires that the water resources of the state be put to beneficial use to the fullest
extent of which they are capable, and that the waste or unreasonable method of use of water be
prevented, and that the conservation of such water is to be exercised with a view to the reasonable and
beneficial use of the water in the interest of the people and for the public welfare, The right to water
or to the use or flow of water in or from any natural stream or watercourse in this state is limited to an
amount of water reasonably required for the beneficial use to be served, and such right does not
extend fo the waste or unreasonable use or unre¢asonable method of diversion of water.

Source: SL 1955, ch 430, § 1; SDC Supp 1960, § 61.0101 (1); SL 2611, ch 165, § 254.

http://sdlegislature.gov/Statutes/PrinterStatute aspx? Type=Statute & Statute=46-1-4 12/27/2016
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74:51:01:01, Definitions. Words and phrases defined in SDCL 34A-2-2, have the same
meaning when used in chapters 74:51:01 to 74:51:03, inclusive. Terms and abbreviations which are
not specifically defined shall be construed in conformance with the context and in relation to the
applicable section of the standards or the statute concerned, In addition, terms used in chapters
74:51:01 to 74:51:03, inclusive, are defined as follows:

(1) “Attainable beneficial uses,” those beneficial uses which, at a minimum, can be achieved by
the imposition of effluent limits required under §§ 74:51:01:07, 74:51:01:08, and 74:51:01:17 to
74:51:01:21, inclusive, and cost-effective and reasonable best management practices for nonpoint
source conirol;

(2) "Aquatic life," an organism dependent on the water environment to either propagate or
swrvive, or both;

(3) "Aquatic community," an association of interacting populations and stages of aquatic life in
a given water body or habitat;

(4) "Best management practices," "BMPs," schedules of activities, prohibitions of practice,
maintenance procedures, and other management practices to prevent or reduce the pollution of surface
waters of the state on a voluntary basis, including treatment requirements, operating procedures, and
practices to control site runoff, spillage or leaks, sludge, waste disposal, or drainage from raw material
storage;

(5) "Bioaccumulative pollutants,” those pollutants which are taken up, retained, or accumulated
in the bodies of organisms and are transferred by ingestion in increasing concentrations in the
predator organisms to the point that one or more organisms in the food chain suffer significant harm;

(6) "Bioassay,"” a procedure in which the responses of organisms are used to detect or measure
the presence or effect of one or more substances, wastes, effluents, or environmental factors, alone or
in combination;

(7) "Biochemical oxygen demand," a standardized laboratary test used to determine the relative
oxygen requirements of waters and wastewaters;

http://sdlegislature.gov/Rules/PrinterR ule.aspx?Rule~74:51:01:01 12/27/2016
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(8) "Biological integrity," the ability to support and maintain a balanced, integrated, adaptive
community of organisms having a species composition, diversity, and functional organization
comparable to that of the natural habitat of the region;

(9) "Black Hills Trout Management Area," defined by the South Dakota Department of Game,
Fish and Parks as all the waters in the Black Hills within the following boundary: from the South
Dakota-Wyoming state line and the Redwater River (inclusive) to U.S. Highway 85, then south on
U.S. Highway 85 to I-90, then southeast on I-90 to U.S. Highway 16T (16B in Rapid City), then south
on U.S. Highway 16T to 8.D. Highway 79, then south on S.D. Highway 79 to Maverick Junction,
then west on Highway 18 to Edgemont, then nerthwest along the Burlington Northern Railroad to the
South Dakota-Wyoming state line, then north along the state line to the point of the beginning;

(10) “Board," Water Management Board;

(11) "°C," degrees centigrade, a measure of temperature;

(12) "Coldwater aquatic life," aquatic life including fish of the family Salmonidae, for
example, trout and salmon,

(13) "Coldwater marginal fish life propagation,” a beneficial use assigned to surface waters of
the state which support aquatic life and are suitable for stocked catchable-size coldwater fish during
portions of the year, but which, because of critical natural conditions including low flows, siltation, or
warm temperatures, are not suitable for a permanent coldwater fish population. Warmwater fish may
also be present,

(14) "Coldwater permanent fish life propagation,” a beneficial use assigned to surface waters of
the state which are capable of supporting aquatic life and are suitable for supporting a permanent
population of coldwater fish from natural reproduction or fingerling stocking. Warmwater fish may
alse be present;

(15) "Commerce and industry," a beneficial use assigned to surface waters of the state which
are suitable for use as cooling water, industrial process water, navigation, and production of
hydroelectric power;

http://sdlegislature gov/Rules/PrinterRule.aspx?Rule=74:51:01:01 12/27/2016
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(16) "Criterion,” a designated conceniration of a substance, measure of a physical factor, or
natrative statement that, when not exceeded, will protect an organism, a biclogical community, or a
prescribed beneficial use or water quality;

(17) "Designated beneficial uses,” those beneficial uses specified in chapters 74:51:02 and
74:51:03 for each water body or segment whether or not they are being attained;

(18) "Domestic water supply," a beneficial use assigned to surface waters of the state which are
suitable for human consumption, culinary or food processing purposes, and other household purposes
after suitable conventional treatment;

(19) "EPA methods," Methods for Chemical Analysis of Waters and Wastes, 1983,
Environmental Protection Agency, Analytical Quality Control Laboratory;

(20) "Epilimnion,” in a thermally-stratified waterbody, the upper stratum of the water column,
This layer is generally above the thermocline and is typically uniformly warm, circulating, and well
mixed;

(21) "Existing beneficial uses," those uses actually atfained in surface waters of the state on
March 27, 1973, whether or not they are so designated;

(22) "°F." degrees Fahrenheit, a measure of temperature;

(23) "Fish and wildlife propagation, recreation, and stock watering," a beneficial use
classification assigned to all surface waters of the state that may support recreation in and on the
water and fish and aquatic life, when sufficient quantities of water are present for sufficient duration
to support those uses; that provide habitat for aquatic and semiaquatic wild animals and fowl; that
provide natural food chain maintenance; and that are of suitable quality for watering domestic and
wild animals;

(24) "Geometric mean," the nth root of a product of n factors;

http://sdlegislature.gov/Rules/PrinterRule.aspx?Rule=74:51:01:01 12/27/2016
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(25) "Handbook 69," Maximum Permissible Body Burdens and Maximum Permissible
Concentrations of Radionuclides in Air and in Water for Occupational Exposure,
recommendations of the National Committee on Radiation Protection, National Bureau of
Standards Handbook 69, (August 1963);

(26) "Hypolimnion,” in & thermally-stratified waterbody, the bottom layer of water column.
This layer is generally below the thermocline and is typically less well mixed (at times, stagnant),
colder than the epilimnion, and often of essentially uniform temperature;

(27) "Immersion recreation,” a beneficial use assigned to surface waters of the state which are
suitable for uses where the human body may come in direct contact with the water, to the point of
complete submersion and where water may be accidentally ingested or where certain sensitive organs
such as the eyes, cars, and nose may be exposed to water;

(28) "Impact," a man-induced change in the chemical, physical, or biological quality or
condition of surface waters of the state;

(29) "Impairment," a detrimental effect on the aquatic community caused by an impact that
prevents attainment of the designated use;

(30) "Irrigation,” a beneficial use assigned to surface waters of the state which are suitable for
irrigating farm lands, ranch lands, gardens, and recreational areas;

(31) "Lake,” a pond, reservoir, or other body of water, created by either natural or artificial
means, but not a pond or appuitenance that is used for the treatment and disposal of wastes and that is
permitted for such uses;

(32) "Limited-contact recreation,” a beneficial use agsigned to surface waters of the state which
are suitable for boating, fishing, and other water-related recreation other than immersion recreation
where a person's water contact would be limited fo the extent that infections of eyes, ears, respiratory
or digestive systems, or urogenital areas would normally be avoided;

(33) "Metalimnion,” in a thermally stratified waterbody, the middle layer of a water column
generally encompassing the thermocline, is typically somewhat mixed and influenced by the
epilimnion;

http://sdlegislature.gov/Rules/PrinterRule.aspx?Rule=74:51:01:01 12/271/2016
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(34) "ng/L." micrograms per liter, a measure of concentration;

(35) "mg/L," milligrams per liter, a measure of concentration;

(36) "micromhos/cm," micromhos per centimeter, a measure of electrical conductivity;
(37) "Nonpoint source," a source of pollution that is not defined as a peint source;

(38) "Parameter,” a chemical, physical, or biological characteristic which affects the use of
surface waters of the state;

(39) "pCi/L," picocuries per liter, a measure of radioactive concentration;
(40) "Segment," a continuous stretch of water found between two points in the bed of a stream;

(41) "Sodium adsorption ratio," a calculated value that evaluates the sodium hazard of
irrigation water based on the Gapon equation and expressed by the mathematical expression:

Sodium Adsorption Ratio = Na*

Ca™ + Mg™
7

where Na*, Ca*, and Mg™ are expressed as milliequivalents per liter,

(42} "Spawning bed," a place where fish spawn;

htip://sdlegislature.gov/Rules/PrinterRule.aspx?Rule=74:51:01:01 12/27/2016
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(43) "Stream,” a river, creek, tributary, or other watercourse;

(44} "Surface water of the state," lakes, ponds, streams, rivers, wetlands, and any other body or
accumulation of water on the land surface that is considered to be waters of the state, but not waste
treatment systems, including treatment ponds, lagoons, leachate collection ponds, or stormwater
retention ponds designed to meet the requirements of the CWA;

(43) "Thermocline," in a thermally-stratified waterbedy, the depth range characterized by a
rapid change in temperature with depth. A thermocline generally separates a well-mixed surface layer
(epilimnion) and a more uniform bottom layer (hypolimnion);

{(46) "Thirty-day average," the arithmetic mean of a minimum of 3 consecutive grab or
composite samples taken on separate weeks in a 30-day period;

(47) "Toxic pollutant,” a pellutant or combination of pollutants, including disease-causing
agents, which, upon exposure, ingestion, inhalation, or assimilation into an organism, either directly
from the environment or indirectly by ingestion through food chains, will, on the basis of information
available, cause death, disease, behavioral abnormality, cancer, genetic mutation, physiclogical
malfunctions ineluding reproductive malfunction, or physical deformity, in an organism or its
offspring;

(48) "Warmwater aquatic life," aquatic life including the Ictaluridae, Centrarchidae, and
Cyprinidae families of fish, for example, catfish, sunfish, and minnows, respectively;

(49) "Warmwater marginal fish life propagation,” a beneficial use assigned to surface waters of
the state which will support aquatic life and more tolerant species of warmwater fish naturally or by
frequent stocking and intensive management but which suffer frequent fish kills because of critical
natural conditions;

(50) "Warmwater permanent fish life propagation,” a beneficial use assigned to surface waters
of the state which support aquatic life and are suitable for the permanent propagation or maintenance,
or both, of warmwater fish. Stocked coldwater fish may also be present;

(51) "Warmwater semipermanent fish life propagation waters,”" a beneficial use assigned to
surface waters of the state which support aquatic life and are suitable for the propagation or

http://sdlegislature. gov/Rules/PrinterRule.aspx?Rule=74:51:01:01 12/27/2016
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maintenance, or both, of warmwater fish but which may suffer occasional fish kills because of critical
natural conditions;

(52) "Weekly average temperature,” the mathematical mean of multiple, equally spaced daily
temperature measurements over a 7-day consecutive peried, with a minimum of three data points
equally spaced throughout each day;

(53) "Wetlands," those areas that are inundated or saturated by surface or ground water at a
frequency and duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions including swamps,
marshes, bogs, and similar areas;

(54) "Zone of mixing,” an area in a stream where an effluent or discharge mixes with the
upstream water,

Source: SL 1975, ch 16, § 1; 4 SDR 32, effective December 4, 1577; 5 SDR 21, effective
September 21, 1978; transferred from § 34:04:02:01, effective July 1, 1979; 10 SDR 145, effective
July 4, 1984; 13 SDR 129, 13 SDR 141, effective July 1, 1987, 14 SDR 86, effective December 24,
1987, 19 SDR 111, efifective January 31, 1993; transferred from § 74:03:02:01, July 1, 1996; 24 SDR
10, effective July 20, 1997; 25 SDR 98, effective January 27, 1999; 31 SDR 29, effective September
13, 2004; 35 SDR 253, effective May 12, 2009; 41 SDR 109, effective January 12, 2015.

General Authority: SDCL 34A-2-93,

Law Implemented: SDCL 34A-2-93.

http://sdlegislature.gov/Rules/PrinterRule.aspx?Rule=74:51:01:01 _ | 1272772016
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74:51:02:01, Beneficial use of fish and wildlife propagation, recreation, and stock
watering assigned to lakes. The beneficial uses of fish and wildlife propagation, recreation, and
stock watering are assigned to all fakes in the state.

Source: SL 1975, ch 16, § 1; transferred from § 34:04:03:01, effective July 1, 1979; 13 SDR

129, 13 SDR 141, effective July I, 1987, transferred from § 74:03:03:01, July 1, 1996; 25 SDR 98,
effective January 27, 1999,

General Authority: SDCL 34A-2-93,

Law Implemented: SDCL 34A-2-10, 34A-2-11.

http://sdlegislature.gov/Rules/PrinterRule.aspx?Rule=74:51:02:01 o N 12/27/2016
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PRELIMINARY STATEMENT
In this brief, the appellant, State of South Dakota,

Department of Game, Fish and Parks will be referred to as “"GFP.”
The appellees will be referred to collectively as “Townships”
or by their individual township name. The Day County Clerk of
Courts’ Records will be referred to as follows: Day County Civ.
#14-42 (Troy): “SR1"; Day County Civ. #14-48 (Troy): “SR2"; Day
County Civ. #14-50 (Valley): “SR3"; Day County Civ. #14-51
(Butler): “SR4.” Citations to the specific Trial Transcripts
are denoted by the name of the Township, followed by “T,”
followed by the corresponding page number. References to the
specific Township trial exhibits are designated by the name of
the Township followed by “Ex.” The Townships adopt GFP’s
jurisdictional statement.

QUESTIONS PRESENTED

I. WHETHER THE CIRCUIT COURT CORRECTLY DETERMINED THAT GFP
HAD THE BURDEN OF PROOF.

The Circuit Court concluded that, as the appealing
party taking issue with the Townships’ decisions to
vacate the roads, GFP had the burden of proof at the
trials.

Coyote Flats, L.L.C. v. Sanborn Cty. Comm'n, 1999
S.D. 87, 596 N.W.2d 347.

Chokecherry Hills Estates, Inc. v. Deuel County, 294
N.W.2d 654 (S.D. 1980).

City of Madison v. Clarke, 288 N.W.2d 312 (S.D. 1980).




II.

III.

IvV.

WHETHER THE CIRCUIT COURT CORRECTLY DETERMINED THAT
VACATING THE RIGHTS-OF-WAY WOULD NOT DENY ACCESS TO A
PUBLIC RESOURCE.

The Circuit Court recognized that, at the present
time, the South Dakota Legislature has not made any
determination as to the recreational use of the
non-meandered bodies of water covering private land
within these Townships. The Circuit Court also
concluded that it is clear from the evidence that the
highway vacations will not materially alter public
access available to the non-meandered bodies of
water.

PPL Montana, LLC v. Montana, 132 S.Ct. 1215 (2012).

Parks v. Cooper, 2004 S.D. 27, 676 N.W.2d 823.

WHETHER THE CIRCUIT COURT CORRECTLY DETERMINED THAT THE
PUBLIC INTEREST IS BETTER SERVED BY VACATING THE
RIGHTS-OF-WAY.

The Circuit Court reviewed the evidence de novo and
concluded that the Townships did not err in finding
that the vacation of the proposed rights-of-way was
in the public interest.

SDCL 31-13-1.

SDCL 31-18-3.

SDCL 31-3-6.

WHETHER THE CIRCUIT COURT CORRECTLY DETERMINED THAT THE
PROCEDURES FOLLOWED BY THE TOWNSHIPS MET THE REQUIREMENTS
OF DUE PROCESS.

The Circuit Court found that GFP was afforded the
process to which it was due, and the Townships

substantially complied with the applicable statutes.

Grant Cnty. Concerned Citizens v. Grant Cnty. Bd. of
Adjustment, 2015 S.D. 54, 866 N.W.2d 149.

Burns v. Kurtenbach, 327 N.W.2d 636 (S.D. 1982).
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Wagner v. Truesdell, 1998 S.D. 9, 574 N.W.2d 627.

SDCL 31-3-6.
SDCL 31-3-7.

V. WHETHER THE CIRCUIT COURT CORRECTLY DETERMINED THAT THE
TOWNSHIPS’ DECISIONS WERE NOT ARBITRARY AND CAPRICIOUS.

The Circuit Court concluded that the Townships’
decisions to vacate the various rights-of-way were
not arbitrary and capricious.

In the Matter of the Conditional Use Permit Denied
to Meier, 2000 S.D. 80, 613 N.W.2d 523.

STATEMENT OF THE CASE

This is a consolidated appeal from three decisions
of the Circuit Court, the Honorable Jon S. Flemmer, presiding.
In total, there were four appeals brought by GFP under SDCL
31-3-9 and SDCL 31-3-34 to challenge the Townships’ decisions
to vacate certain rights-of-way. (SR1 1; SR2 1; SR3 1; SR4 1.)

There were two cases involving vacations in Troy
Township. They were tried together on September 24, 2015, at
the Day County Courthouse. The Circuit Court entered a
Memorandum Decision on July 21, 2016, in which it announced its
decision to affirm Troy Township’s decision to vacate the
selected portions of highways within its jurisdiction, with the
exception of two portions of highway shared with York Township

because there was no corresponding resolution to wvacate



highways passed in York Township. (SR1 578; SR2 504.) On
August 17, 2016, the Circuit Court entered Findings of Fact and
Conclusions of Law and an Order Affirming in Part and Reversing
in Part the Decision of the Troy Township Board of Supervisors.
(SR1 623, 647; SRz 549, 573.)

In the Valley Township case, following GFP’s summary
judgment motion, Valley Township conceded that the right-of-way
described in the first paragraph of its Resolution (Valley Ex.
14), the portion of 142nd Street from 42100 142nd Street to 42300
142nd Street, should not be vacated. (SR3 89.) Pursuant to
the Circuit Court’s Order Granting in Part and Denying in Part
Appellant’s Motion for Summary Judgment, Valley Township’s
vacation of that stretch of section-line highway was set aside.
(SR3 115.) With respect to the remainder of the highways, the
appeal came on for trial de novo on October 22, 2015, at the
Day County Courthouse. The Circuit Court entered a Memorandum
Decision on August 8, 2016, in which it announced its decision
to affirm Valley Township’s decision to vacate the selected
portions of highways within its jurisdiction. (SR3 333.) On
August 26, 2016, the Circuit Court entered Findings of Fact and
Conclusions of Law and an Order Affirming the Decision of the
Valley Township Board of Supervisors. (SR3 360, 380.)

The Butler Township case also came on for trial de



novo on October 22, 2015, at the Day County Courthouse. The
Circuit Court entered a Memorandum Decision on August 24, 2016,
in which it announced its decision to affirm Butler Township’s
decision to vacate the selected portions of highways within its
jurisdiction. (SR4 330.) On September 22, 2016, the Circuit
Court entered Findings of Fact and Conclusions of Law and an
Order Affirming the Decision of the Butler Township Board of
Supervisors. (SR4 359, 380.)
STATEMENT OF FACTS

A. Troy Township.

On or about May 13, 2014, a Petition for Vacation of
Roads was presented to Troy Township. (Troy Ex. 19.) Troy
Township caused a Notice of Hearing to be published on May 19,
2014 and May 26, 2014, which stated the legal descriptions of
the locations of the highways sought to be vacated at the May
27, 2014 hearing. (Troy Ex. 23.)

GFP wrote to Troy Township’s clerk on May 19, 2014,
and acknowledged its awareness of the petition to vacate and
recited specific sections of roads to which it objected because
they led to the Lily Game Production Area (GPA). (Troy Ex. 8.)
GFP’ s representative, Scott Lindgren, attended the May 27, 2014
meeting. (Troy Ex. 12.) GFP was, therefore, on actual notice

of the pending Petition, the roads subject to vacation, the



roads leading to Lily GPA that Troy Township elected not to
vacate, and the action taken on May 27, 2014 to table the vote
on the remaining roads for approximately 30 days. (Id.)

Troy Township published Notices of Hearing on June
16 and June 23, 2014, which served the sole purpose of notifying
the public that Troy Township was no longer seeking to vacate
the roads leading to the Lily GPA, as requested by GFP. (Troy
Ex. 22.) The June 16, 2014 Notice of Hearing states that “[a]
motion was made and passed to table the vote on the remaining
portions of roadways described in the Petition published in this
paper on May 19, 2014, and May 26, 2014,” and “[n]otice is hereby
given that the Board of Supervisors of Troy Township will hold
a public hearing to take action on the request to vacate the
remainder of the roadways or portions of roadways described in
the aforementioned Petition.” (Id.)

GFP notes that the Affidavit of Publication relating
to the Notice of Hearing published on June 16 and June 23, 2014,
was signed and sworn prior to the second publication.
(Appellant’s Brief, pg. 5.) Troy Township has no control over
how the local newspapers handle affidavits of publication. GFP
did not present any evidence at trial showing that the second
publication did not occur. Ultimately, on June 26, 2014, the

Board of Supervisors voted to vacate 12 portions of Troy



Township highways. (Troy Ex. 24.) The Troy Township
supervisors testified at trial about the condition of the roads
and why they were selected for vacation.?

On or about July 9, 2014, a second Petition for
Vacation of Roads was presented to Troy Township. (Troy Ex.
20.) Troy Township caused a Notice of Hearing to be published
on July 14, 2014 and July 21, 2014, which stated the legal
descriptions of the locations of the highways sought to be

vacated at the July 22, 2014 hearing. (Troy Ex. 21.)

! Troy Exhibits 3 and 4 includes maps of Troy Township

marked with numbered “picture points” depicting the condition
of the vacated rights-of-way in Troy Township. The numbered
photos follow the maps. Troy Township’s Trial Brief includes
descriptions of each of the vacated rights-of-way and the
reasons they were vacated. (SR1 522-539; SR2 448-465.) In the
interest of brevity, the Townships will not repeat all of that
content here.



GFP wrote to Troy Township on July 15, 2014, and
acknowledged its awareness of the petition to vacate and recited
specific sections of rights-of-way to which it objected because
they led to Lily GPA and to two U.S. Fish and Wildlife Service
Waterfowl Production Areas. (Troy Ex. 9.) Based on the
letters of opposition from Secretary Jeff Vonk and Connie
Mueller of the Waubay National Wildlife Refuge, which
identified certain public lands that could be accessed by roads
subject to vacation, Troy Township determined that certain

rights-of-way should not be vacated. (Troy Exs. 15 and 16.)

The public hearing was held as scheduled on July 22,
2014, and Mark Ermer from GFP attended. (Troy Ex. 16.) After
removing the rights-of-way subject to objections concerning
access to public lands, the Township voted in favor of vacating
the others identified in the Petition. (Troy Ex. 25.) Once

again, the wvacated highways consist of right-of-ways covered

by bodies of water or are unimproved section lines. (Troy Ex.
4.)
B. Valley Township.

On or about July 21, 2014, a Petition for Vacation
of Roads was presented to Valley Township. (Valley Ex. 10.)

Valley Township caused a Notice of Hearing to be published on



July 28 and August 4, 2014, which stated the legal descriptions
of the locations of the highways sought to be vacated at the
August 5, 2014 hearing. (Valley Ex. 12.)

Although GFP notes that no petition signers appeared
at the August 5, 2014 hearing, it also bears mentioning that
GFP did not object to the vacations in Valley Township that are
involved in this case. GFP’s factual recitation is misleading
in this regard. On page 7 of Appellant’s Brief, GFP asserts
that “[t]lhe Department filed a letter with Valley Township

4

objecting to the vacation of the public highways,” and cites
to Valley Exhibit 7. Valley Exhibit 7 is a letter from Secretary
Vonk to the Valley Township clerk dated May 19, 2014. 1t
concerns a prior petition to vacate, which is now final because
it was not appealed. To be perfectly clear, GFP neither
submitted a written objection nor attended the August 5, 2014
hearing to resist the Petition which it now appeals. (Valley
Ex. 7.) In fact, Valley Township received no objections.
(Valley Ex. 9.)

On August 5, 2014, Valley Township held its hearing
and determined that the public interest would be served by
vacating the rights-of-way identified in the petition. (Id.)
In its minutes, Valley Township cited a number of factors that

supported the vacation of the rights-of-ways. (Id.)



Following the August 5, 2014 hearing, a Resolution
and Order to Vacate Roadways was recorded with the Day County
Register of Deeds on August 6, 2014. (Valley Ex. 14.) The
Resolution identified 10 rights-of-ways. (Id.) As noted
above, one right-of-way was removed in response to GFP’'s summary
judgment motion. At trial, GFP confined its argument that
vacating is not in the public interest to five of the nine
remaining rights-of-way. (Valley T5-6.) Although GFP does
not challenge the public interest as to the other rights-of-way,
at trial, Valley Township Supervisor Michael Herr articulated
Valley Township’s reasons for vacating all of the rights-of-way
set forth in the Petition. (Valley T79—105.)2
C. Butler Township.

On or about July 29, 2014, a Petition for Vacation
of Roads was presented to Butler Township. (Butler Ex. 12.)
Butler Township caused a Notice of Hearing to be published on

August 4, 2014 and August 11, 2014, which stated the legal

2 Valley Exhibit 4 includes maps of Valley Township marked

with numbered “picture points” depicting the condition of the
vacated rights-of-way in Valley Township. The numbered photos
follow the maps. Valley Township also introduced a number of
Exhibits depicting the conditions of the vacated rights-of-way.
(Valley Ex. B, F, K, X, Y, AA, EE.) Valley Township’s Trial Brief
includes descriptions of each of the vacated rights-of-way and
the reasons they were vacated. (SR3 306-312.) In the interest
of brevity, the Townships will not repeat all of that content
here.

10



descriptions of the locations of the highways sought to be
vacated at the August 11, 2014 hearing. (Butler Ex. 13.)

GFP states that “the purported second publication
took place on August 11, 2014, the same day the hearing took
place.” (Appellant’s Brief, pg. 8.) However, rural delivery
of the August 11, 2014, publication of the Reporter & Farmer
was completed the Saturday before the publication date.
(Butler Ex. 10; SR4 89.) No evidence was presented at trial
that GFP representatives, or anyone else, wanted to attend the
August 11 meeting, but missed it due to an improper notice.
(SR4 367.)

GEFP objected to the Petition in a letter dated August
6, 2014. (Butler Ex. 6.) GFP’s objection did not specify any
particular rights-of-way to which it objected. Rather, it
registered a blanket objection to the entire vacation process.
The Township also received a written objection from Reuben,
Ordean, and Vera Parks, which asked the Township to leave open
certain rights-of-way which provided them with access. (Butler
T20-21; Butler Ex. 13.) The Township acquiesced in this
request and removed two rights-of-way from consideration.
(Id.)

On August 11, 2014, the Township held its hearing.

A motion was made by Wes Nolte and seconded by Dennis Johnson

11



to vacate 10 stretches of rights-of-way, based upon the finding
that the public interest would be better served by the proposed
vacation. (Butler Exs. 13 and 14.) Following the August 11,

2014 hearing, a Resolution and Order to Vacate Roadways was

recorded with the Day County Register of Deeds. (Butler Ex.
15.) The Resolution identified the 10 vacated rights-of-way.
(Id.)

At trial, GFP confined its argument that vacating is
not in the public interest to nine of the ten rights-of- way.
(Butler T5.) Wes Nolte articulated the Township’s reasons for
vacating all of the rights-of-way set forth in the Petition.
(Butler T63-82.)°

ARGUMENT

A. AS THE APPEALING PARTY, GFP WAS PROPERLY DESIGNATED AS THE
PARTY BEARING THE BURDEN OF PROOF.

The Townships do not dispute that SDCL 8-5-10 and SDCL
31-3-34 call for a de novo review by the circuit court. Nor
do the Townships take issue with the notion that the Circuit

Court is not to ascribe any presumption of correctness to the

: Butler Exhibit 3 includes a map of Butler Township marked

with numbered “picture points” depicting the condition of the
vacated rights-of-way in Butler Township. The numbered photos
follow the maps. Butler Township’s Trial Brief includes
descriptions of each of the vacated rights-of-way and the
reasons they were vacated. (SR4 304-310.) In the interest of
brevity, the Townships will not repeat all of that content here.

12



Townships’ findings regarding the evidence. However, GFP has
cited no authority for the proposition that the Townships bear
the burden of proof, and this argument should be deemed waived.

See Veith v. O’Brien, 2007 S.D. 88, 1 50, 739 N.w.2d 15, 29

(“[appellant] waives this issue on appeal . . . for failure to
cite authority in violation of SDCL 15-26A-60(6)").

This Court has decided on multiple occasions that the
appellant challenging a tribunal’s decision has the burden. 1In

Coyote Flats, L.L.C. v. Sanborn Cty. Comm'n, 1999 S.D. 87, 596

N.W.2d 347, the party that appealed the zoning commission’s
decision to the circuit court, Coyote Flats, argued that the
commission had the burden of proof before the circuit court.
This Court flatly rejected that proposition, citing its prior
decisions, and noting that the “assailing party was Coyote
Flats, and therefore it had the burden of proof.” Id. at 98,

596 N.W.2d at 349-50 (emphasis added) (citing Chokecherry Hills

Estates, Inc. v. Deuel County, 294 N.W.2d 654, 656 (S.D. 1980)

(appellant must meet the burden in a challenge to the

application of a zoning ordinance); City of Madison v. Clarke,

288 N.W.2d 312, 314 (S.D. 1980) (person appealing from the board
of adjustment has to meet the burden of proof).
GFP is the appealing or “assailing” party. Under the

guidance of Coyote Flats and the cases decided before it, the

13



Circuit Court correctly determined that GFP has the burden of

proof.

B. THE TOWNSHIPS’ VACATION OF FLOODED RIGHTS-OF-WAY DID NOT
DENY ACCESS TO A PUBLIC RESOURCE, BECAUSE THE SOUTH DAKOTA
LEGISLATURE HAS NEVER EXTENDED THE PUBLIC TRUST DOCTRINE
TO PERMIT RECREATIONAL USE OF NON-MEANDERED BODIES OF
WATER.

The Townships vacated several rights-of-way that are
submerged by water. 1In some cases, the rights-of-way have been
under several feet of water since the late 1990's. GFP believes
these rights-of-way should be kept open - and, therefore,
committed to the Townships’ expense and responsibility - so that
the public can gain access to non-meandered bodies of water and
recreate upon them. GFP’s position severely misconstrues this

Court’s prior holding Parks v. Cooper, 2004 S.D. 27, 676 N.W.2d

823, and the current status of the law regarding non-meandered
bodies of water covering private land.

The public trust doctrine is a matter of state law
and “[ulnder accepted principles of federalism, the States
retain residual power to determine the scope of the public trust

over waters within their borders.” PPL Montana, LLC v.

Montana, 132 S.Ct. 1215, 1235 (2012). 1In 2004, this Court

decided Parks, and recognized for the first time that all waters

in South Dakota, not just those considered navigable under the
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federal test, are held in trust for the people in accordance

with the public trust doctrine. 1In addition, the Parks

decision affirmed that landowners hold title to their private
property, including submerged private lands beneath
non-meandered bodies of water held in trust for the public by

the State. Id. at 9 25, 676 N.W.2d at 831.

GFP argues that the Parks decision, combined with
other statutes and administrative rules, stands for the
proposition that the public has an unfettered right to access
all water for recreation. GFP believes the public trust
doctrine applies to all non-meandered bodies of water covering
private land within the Townships. The Parks decision,
however, flatly rejected GFP’s recreational use argument. Id.
at 99 47-53, 676 N.W.2d at 839-41.

Rather, this Court emphasized that “although state
law in both South and North Dakota makes all water public
property, neither state has gone so far as to hold that
non-meandered lakes navigable under the state test are open for
public recreational uses.” Id. at 9 49, 676 N.W.2d at 839. As
a result, the Court explained, “it is not for us now to proclaim

the highest and best use of these public waters in the interest

of the ‘general health, welfare and safety of the people.’” Id.
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at 951, 676 N.W.2d at 841. Instead, “[d]lecisions on beneficial
use belong ultimately to the Legislature.” Id. (citing SDCL
46-2-11) .

GFP cites to the Water Rights Act in support of its
argument. But, as determined by the Legislature, the highest
and best use for water is domestic use. Id. at 1 50, 676 N.W.2d
at 840 (citing SDCL 46-1-5); SDCL 46-1-1. Unfettered public
recreational use of private flooded lands has never been

authorized under the law. Id. at 9 49, 676 N.W.2d at 839.

The Parks decision held that it is the province of

the South Dakota Legislature to determine the extent of the
public's right to use non-meandered bodies of water. None of
the applicable laws, regulations, or rules cited by GFP have

changed in any material way since Parks. In more than a decade

since that decision, the South Dakota Legislature has never
granted any right to members of the general public to use
non-meandered bodies of water that lie over private property
for recreational uses such as hunting, fishing, snowmobiling,
or setting up ice shacks. Consequently, the Circuit Court did
not err in concluding that the Townships’ vacations did not
impact a public resource.

C. EVEN IF THE PUBLIC HAS THE RIGHT TO RECREATE ON

NON-MEANDERED BODIES OF WATER COVERING PRIVATE LAND,
SUCH BODIES OF WATER REMAIN ACCESSIBLE, AND GFP DOES
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NOT HAVE THE RIGHT TO DICTATE TO THE TOWNSHIP HOW IT
EXERCISES ITS DISCRETIONARY AUTHORITY.

While the Townships make no concessions about the
public’s ability to recreate on non-meandered bodies of water
covering private land, the undisputed trial testimony was that,
even with the road vacations in question, the bodies of water
at the heart of GFP’s concerns remain accessible. Even if the
Court agrees with GFP on the public resource issue, GFP cannot
show that the Circuit Court clearly erred by finding that access
to the non-meandered bodies was not materially affected.

The Townships have the statutory right to vacate
rights-of-way. SDCL 31-18-3. GFP wants to see all
rights-of-way leading to non-meandered bodies of water open and
improved at the Townships’ expense. This would make things
easier on the fishing and hunting public and GFP’s budget. But
this is not the Townships’ responsibility. GFP, through this
lawsuit or otherwise, should not be permitted to dictate how
Townships exercise their discretionary decision-making with
respect their road systems.

The South Dakota Legislature did not give GFP “veto
power” vis-a-vis the Township’s decisions as the local highway
authority. The Legislature was very clear in the type of access

it was willing to protect from the vacation process, namely,
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access to public lands. SDCL 31-3-6.1. The Townships honored
this law, and removed rights-of-way arguably transgressing SDCL
31-3-6.1 from the list of those being vacated. The Legislature
did not, however, limit the Township’s ability to vacate section
lines that are unfit for the traveling public based upon the
chance that they might lead to non-meandered bodies covering
private land, or that ducks, geese, or pheasants might be shot
while resting on them.
1. Troy Township.

GFP argues that “Welcome Lake” is now inaccessible,
citing to Troy Exhibits 3 and 4. First, citing to two maps that
do not identify the body of water at issue does not establish
anything. GFP cites no testimony introduced at trial
confirming that there is no longer access to this body of water.
Additionally, by looking at Exhibits 3 and 4, it would appear
that Welcome Lake remains accessible from the south via 419"
Avenue, which is not vacated.

GFP also points to a body of water northwest of
Welcome Lake. Presumably, this is the body of water that lies
west of picture point 34. (Troy Ex. 4, pg. 2.) 1In this
location, the so-called “access” to the unnamed slough is 150"
Street: a one-mile stretch of completely unimproved section

line, which runs through a pasture. (Id.; Troy T241.) The
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testimony at trial regarding the slough covering 150" Street
revealed that it is not used for hunting or fishing. (Troy
T241.)

Finally, GFP argues that “public access to both Jesse
Lake and Duerre Slough is now severely curtailed,” again citing
to the maps. (Appellant’s Brief, pg. 13.) The trial
testimony, including testimony from GFP’s own agents, confirmed
that these bodies of water remain accessible through at least
three different accesses: (1) a county road on the southwest
side of Jesse Lake; (2) by accessing Lily Lake (since the bodies
are all connected); or (3) by 153 Street, a road that Troy
Township did not vacate. (Troy T84, T88-89, T92, T203-204, T224,
T236-237, Ex. 3, pg. 1, Exs. 28 and 29.)

GFP cannot create an unfunded mandate requiring Troy
Township to ensure that the fishing and hunting public has
access to non-meandered bodies of water on private property by
using Troy Township’s roads. This is particularly true when
the rights-of-way GFP complains about are hazardous and
impossible to maintain. Nonetheless, assuming arguendo there
is a public interest in access, the Circuit Court did not clearly
err in finding that public access to these non-meandered bodies
has not been materially affected. GFP’s argument to the
contrary is simply a distortion of the record.

2. Valley Township.
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It is unclear how the rights of fishermen would be
adversely affected by the vacations in Valley Township. From
the standpoint of fishing access, GFP acknowledges that there
was only one active fishery located in Valley Township that was
discussed at the trial. (Valley T76.) It sits over the border
between Valley Township and Butler Township, and can be seen
on Valley Exhibit 4, at picture point 62. Neither Officer Blake
Yonke nor Officer Robert Losco recalled the public utilizing
the section lines that Valley Township vacated to access the
body of water. (Valley T56, T70-71.) Moreover, contrary to
GFP’s argument, Officer Losco confirmed that it remains
possible to access this body of water. (Valley T69.)

GFP’s only other argument centers on the Lundeen WPA.
GFP’s position on this misguided, for three reasons. First,
SDCL 31-3-6.1 and SDCL 31-18-3 prohibit townships from vacating
a highway which “provides access to public lands.” The Lundeen
WPA, the public land identified by GFP, is situated north of
the border of Valley Township in Bristol Township, which is
created by 142" Street. The vacated portion of 422"% Avenue is
south of 142" Street. Lundeen WPA is north of 142"% Street.
(SR3 90.) Lundeen WPA does not abut the vacated portion of 422"
Avenue, and 422"% Avenue does not provide access to it.

Second, traveling the vacated portion of 422"% Avenue

does not provide access to Lundeen WPA. There is no way to
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travel 422" Avenue north from picture point 9 on Valley Exhibit
4 and reach 142" Street without going around or through the body
of water that covers 422" Avenue. (Valley T98; SR3 90-98.) It
simply does not provide access to the public land lying further
north, across 142"% Street. Vacating the one mile stretch of
422" Avenue does not violate either SDCL 31-3-6.1 or SDCL
31-18-3.

Third, GFP tries to enlarge the provisions of SDCL
31-3-6.1 and 31-18-3 with the argument that “the wvacating of
public highways curtails access to the body of water that leads
into the Lundeen WPA.” (Appellant’s Brief, pg. 15.) In other
words, GFP reads the statutes to apply not just to public land,
but to water on private land that touches public land. There
is no sound basis for this construction of those statutes, and
there is no citation to the record supporting the proposition
that the water covering 422" Avenue actually leads into the
Lundeen WPA.

3. Butler Township.

The non-meandered body of water sitting at the border
with Valley Township, know as “Bohn Slough,” has already been
discussed. GFP argues that the vacation of roads in Butler
Township “curtails” access to a non-meandered body of water
known as “Buck Slough” and other unnamed bodies of water. Once

again, the fact that GFP would prefer that Butler Township
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continue tomaintain gravel roads that terminate in water should

not alter Butler Township’s ability to exercise its discretion

as the local road authority.

D. THE PUBLIC INTEREST IS SERVED BY THE VACATION OF DANGEROUS,
FLOODED RIGHTS-OF-WAY THAT LEAD THE TRAVELING PUBLIC
NOWHERE AND CANNOT BE MAINTAINED.

“There is along every section line in this state a
public highway located by operation of law, except where some
portion of the highway along such section line has been
heretofore vacated or relocated by the lawful action of some
authorized public officer, board, or tribunal.” SDCL 31-18-1
(emphasis added) . In these cases, the Townships lawfully
vacated several section line highways in accordance with SDCL
31-3-6, as they found that the public interest would be better
served 1f the rights-of-way were vacated.

Although GFP repeatedly touts the Townships’
obligation to act as trustees in guarding section lines for

public access, citing Douville v. Christensen, 2002 S.D. 33,

9 12, 641 N.W.2d 651, the Townships have even more compelling
obligations to ensure that the traveling public is not
endangered by roads that have become inherently unsafe and to
preserve scarce Township resources. As the Court will gquickly
surmise upon reviewing the trial exhibits in each case, the

section lines that form the subject matter of these cases bear
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one of the following characteristics: they are submerged under
water; they are impassable due to vegetative growth or
structural failure; they have never been improved whatsocever;
or they ultimately lead to nowhere.

The Circuit Court correctly recognized that, in each
of these cases, GFP’'s view of the public interest was incredibly
narrow. (SR1 657; SR2 583; SR3 364; SR4 3064.) GFP presented
evidence related only to those members of the public who seek
hunting and fishing opportunities, particularly on water
located on private property, whether authorized under the law
or not. Indeed, the transcript citations found on pages 17-20
of Appellant’s Brief are all in reference to hunting and fishing
in the vicinity of the vacated rights-of-way. While sportsmen
constitute one segment of the public, the Circuit Court
recognized that the Townships considered the overall public
interest in making their decisions. The Circuit Court did not
err in concluding that the public interest is better served with
these dangerous, impassable, unimproved, or unsuitable roads
vacated.

GFP argues that the Townships did not utilize the
public interest as its governing standard in determining
whether the roads should be vacated. The testimony at trial

shows that GFP is completely wrong. In vacating the
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rights-of-way, the Townships were predominantly concerned
about two things: (1) keeping people off of unsafe
rights-of-way; and (2) preserving the Townships’ resources for
use on roads within the Townships that are used and needed.
These concerns fall squarely within the service of the public
interest.

Troy Township’s resolution expressly stated its
reasons for vacating the rights-of-way: “. . .these roadways
have not been in use for a number of years and due to the safety
issues associated with them and the expense of development it
will never be feasible or practical to develop, nor will ever
be further developed due to the terrain and limited use of the
highways; and further believe that it would be in the best
interests of the general public that these portions of the
section line highways be vacated.” (Troy Ex. 13.)

GFP takes unforgivable liberty with the trial
testimony on page 17 of Appellant’s Brief when it states that,
“[alt its May 27, 2014 hearing, Troy Township did not examine
whether public interest was better served by the requested
vacations.” GFP cites to Chris Hesla’s testimony to support its
summation. While Mr. Hesla was critical of the supervisors

for their views regarding access to non-meandered bodies of
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water?, he also acknowledged that the Township supervisors
discussed safety and a lack of money to maintain the roads:
“[Tlhe main reason that was stated at first was it was due to
safety issues, it had nothing to do with access issues, it was
only due to safety issues and the lack of money that the

townships had to maintain the roads.” (Troy T40.)

“ Mr. Hesla also testified that his review of unidentified

history books shows that section lines were created so that
folks could walk them and shoot pheasants and ducks on the way
to Church on Sundays. (Troy T43.)
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Troy Township’s supervisors recognize an obligation
to ensure that people traveling in the township are not harmed
by driving in dangerous places. (Troy T207-208, T249.) They
believe they have an ethical and community responsibility to
look after the safety of people traveling on township roads,
and that is why they decided to vacate these particular roads.
(Id.) Concerns about safety are legitimate, considering the
condition of these rights-of-way. While GFP cites John
Cooper’s lengthy historical account of how the area was utilized
long before the flood waters of the 1990's showed up, Mr. Cooper
also acknowledged that “[s]afety issues are a legitimate issue,
I think, for all agencies and for townships.” (Troy T152.)

Similarly, the minutes from Valley Township’s August
5, 2014 hearing reveal a number of reasons the Township
supervisors felt the selected roads should be vacated: the
rights-of-way have not been in use for a number of years; safety
issues associated with the use of the rights-of-way; the expense
and feasibility of developing the rights-of-way; inability to
further develop the rights-of-way due to the terrain. (Valley
Ex. 9.) Valley Township simply wanted to remove rights-of-way
that terminate in water, dead end, or could not be safely
traveled. (Valley T104.)

Butler Township’s minutes also show that it based its
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decision on the public interest. (Butler Ex. 10.) Supervisor
Wes Nolte testified at length about the condition of the various
rights-of-way that Butler Township vacated. The photographs
of the rights-of-way (or what’s left of them) speak volumes
about how useful they are and the threat they pose to people
trying to navigate them. (Butler Ex. 4.) The testimony and
evidence also portrayed something even more obvious - repairing
or improving the nine Butler Township roads at issue is neither
practical nor possible.

GFP argues that, because people have ignored signs
and barricades and driven down the roads, there is a public
interest in keeping them open. The exact opposite is true.
GFP’s argument would make sense if two things were true: (1)
the roads were even marginally safe to travel; and (2) the
Townships had unlimited resources to maintain the roads. That
is not reality. In reality, the closed roads subject to
vacation are not structurally sound and would need to be rebuilt
to facilitate safe travel. 1In reality, the Townships have
limited resources and cannot keep up with the roads that are
open and in use.

The simple fact is that people have serially ignored
or destroyed signs designed to protect them from traveling on

poor roads leading to water or other hazards in these Townships.
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(Troy T249; Butler T66-67.) Since closing the roads is
ineffective, and the Townships lack the resources or practical
ability to rebuild many of these roads, they were left in the
position of either wvacating the rights-of-way or waiting for
something tragic to occur.

GFP’s singular concern about hunting and fishing
opportunities is just one aspect of the public interest. The
Townships took their actions based upon broader concerns for
safety and for preserving Township resources. The Circuit
Court did not err in concluding that the public interest would
be better served with the various rights-of-way removed from
the Townships’ road systems.

E. GFP WAS AFFORDED APPROPRIATE DUE PROCESS.

The Appellant’s Brief takes a scattershot approach
on Due Process. Noticeably absent from GFP’s argument is any
tie between the claimed statutory infractions and some
prejudice to GFP’s ability to be heard on the road wvacations
that occurred.

“‘Due process requires adequate notice and an

opportunity for meaningful participation.’” Grant Cnty.

Concerned Citizens v. Grant Cnty. Bd. of Adjustment, 2015 S.D.

54, 9 31, 866 N.W.2d 149, 160 (quoting Osloond v. Farrier, 2003

S.D. 28, 9 19 n.4, 659 N.w.2d 20, 25 n.4). Procedural due
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process “is flexible and requires only such procedural
protections as the particular situation demands.” Tri Cty.

Landfill Ass'n v. Brule Cty., 2000 SD 148, 9 13, 619 N.W.2d 663,

668 (quoting Knowles v. United States, 1996 SD 10, 9 79, 544

N.w.2d 183, 201).

In terms of “adequate notice,” SDCL 31-3-6 requires
that notice of the public hearing be published once each week
for two successive weeks. SDCL 31-3-7 describes the type of
participation that makes up the public hearing phase of the
vacation process, consisting of oral presentations and written
submissions. It discusses the Township “receiving public
testimony about the action proposed by the petition.” SDCL
31-3-7 also permits the presentation of “information, opinions
and arguments” by any person unable to attend the hearing.

As more particularly described in the Statement of
Facts section of this Brief, each of the Townships honored all
of these procedural rights. The Townships provided the
statutorily required notice. In the Troy and Butler Township
proceedings, GFP availed itself of the statutory mechanisms by
which it could be heard, i.e., attending the hearings and/or
submitting written information. GFP also availed itself of
another statutory mechanism: an appeal where each matter was

heard and determined by the Circuit Court de novo. SDCL
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31-3-34.
1. The Outcome Was Not Predetermined.

GFP makes much of the fact that the Townships took
steps toward initiating the vacation process, including the
Townships’ involvement in the drafting of the petitions. GFP
cites to no authority that suggests that a township’s governing
board must have no input in the origination of a petition to
vacate roads within the township. Realistically, as the
governing highway authority, the Townships’ board members are
most acutely aware of the state of the Townships’ roads. As
the people making the decisions regarding road construction,
repair, and maintenance, see SDCL 31-13-1, they would have the
most knowledge about the township’s roads.

GFP also argues that, by way of the petitions, the
Township board members swore oaths in favor of vacating and had
made up their minds prior to each hearing. (Appellant’s Brief,
pg. 21.) This is incorrect. The oath acknowledged that the
board members knew the content of the petition and believed that
the people listed did, in fact, sign it, and wanted to seek the
vacation of the roads. (Troy T200.) The Circuit Court
appropriately rejected this argument in the Troy Township
trial. (Troy T211.)

Finally, GFP’s entire argument about these matters
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being predetermined by the Townships ignores the fact that the
Townships listened to and considered the complaints raised by
GFP and others. Where appropriate, the Townships removed
certain rights-of-way from the vacation proceedings. For
instance, Troy Township removed certain roads from the list to
be vacated based upon GFP’s contention that the roads accessed
public lands. (Troy Exs. 12, 15, 16, 22.) Butler Township
acknowledged concerns voiced by township residents, Ordean,
Reuben and Vera Parks, and removed rights-of-way. (Butler Ex.
13.) The fact that the Townships disagreed with GFP’s blanket
objections regarding all of the roads does not mean that the
Townships failed to comply with the procedures laid out in SDCL
Chapter 31-3.
2. GFP Failed To Prove Troy Township’s Bias.

GFP argues that it established bias on the part of
Troy Township, pointing to Thad Duerre’s “driveway” and
comments made to attendees at the May 27, 2014 hearing.

The testimony at trial actually shows that Thad
Duerre’s motives with respect to the “driveway” were unselfish.
People going to the Duerre property are the only ones who use
it, other than people who errantly drive down it and have to
turn around. (Troy T201.) After a certain point, the road

terminates into water, and would not take a traveler anywhere.
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(Troy Ex. 4, picture point 39.) Prior to being vacated, the
Township performed the general maintenance on this road. (Troy
T244.) Rather than requiring the Township to continue to
maintain this stretch of roadway - which only benefits the
Duerres - Thad Duerre requested that it be vacated so that the
maintenance and expense of graveling it would be his
responsibility, not the Township’s responsibility. (Troy
T200-202.)

With respect to Duerre’s comments, it was clarified
at trial that Duerre was speaking specifically about Duerre
Slough, a non-meandered body of water sitting over his private
land, when he was talking about keeping people from accessing
it. (Troy T48.) As argued previously, the South Dakota
Legislature has never granted the public a right to recreate
on Duerre Slough or any other non-meandered body of water
covering private land.

Finally, while Duerre’s comments may have been
off-putting, GFP presented no evidence that the other
supervisors shared Duerre’s sentiments.

3. These Appeals Are Not The Proper Mechanism For
Challenging The Election Of Township Officers.

GFP argues that the Townships violated requirements

for township elections under SDCL 8-3-15 by failing to use
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ballots in their uncontested elections. Appeals relating to
road vacations are not the proper action to challenge the

township supervisors’ rights to hold office. SDCL 21-28-2(1)
authorizes an action “by any person who has a special interest
in the action, on leave granted by the circuit court or judge
thereof” when a person unlawfully holds public office. This
Court has held that “guo warranto is the proper proceeding to
determine title to and possession of a public office.” Burns

v. Kurtenbach, 327 N.W.2d 636, 638 (S.D. 1982). GFP neither

sought leave of Court, nor brought an action to challenge the
Township officials’ authority to hold office, nor received a
writ under the provisions of SDCL Chapter 21-28. The Township
supervisors’ authority was not a proper issue for determination
in this appeal.
4. GFP Had Every Document Related To These Appeals.

GFP argues that the Circuit Court found that the
Townships violated SDCL 8-5-9, requiring a transcript, and that
should have been a basis for reversal. This is incorrect. In
each case, the Circuit Court found that GFP received all of the
documentation relevant to the petitions, the notices of the
meetings, the actions taken at the meetings, and the
publications of the resolutions. (SR1 662-663; SR2 588-589;

SR3 368-369; SR4 389.) Thus, the Circuit Court found that the
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Townships substantially complied with the statute's provision.

See Wagner v. Truesdell, 1998 S.D. 9, 1 7, 574 N.W.2d 627, 629

(holding substantial compliance means actual compliance in
respect to the substance essential to every reasonable
objective of the statute).

GFP neglects to identify even a single document that
it lacked during the prosecution of any of the appeals. It had
everything. GFP was not only able to prepare for these trials;
it was able to utilize the information provided by the Townships
and create a fully interactive web-based demonstrative exhibit
that led the Court and counsel on a photographic tour of each

of the picture points on the map. To suggest that the objective

of SDCL 8-5-9 was not met is ludicrous. There is no basis for
reversal.
5. Troy Township’s Alleged Violations Are
Illusory.

GFP first raises an issue relating to Troy Township’s
2014 annual meeting held on March 4, 2014.° This annual meeting
occurred several weeks before the first Petition to Vacate was
circulated. It is irrelevant to this appeal. While the

dilapidated and submerged rights-of-way were discussed at the

°> GFP also raises this issue with respect to Butler

Township.
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annual meeting, Troy Township took no formal action to vacate

anything at that meeting.

GFP also argues that Troy Township failed to ensure
compliance with SDCL 31-3-6. GFP is attempting to add a
requirement to SDCL 31-3-6 that is not in its text, namely, that
the Petition be formatted so that the landowner names are linked
to each individual stretch of road being vacated. SDCL 31-3-6
does not require this, and the petitions contained everything
required by law.

Finally, GFP targets the June 16, 2014 Notice of
Hearing for failing to re-list all legal descriptions that
appeared in the May 2014 notices. Considering that GFP was on
actual notice of the Township’s petition to vacate the day the
first May 2014 notice was published, this argument hardly calls
for Troy Township’s decision to be reversed. The purpose of
notice requirements, in any context, is merely to afford an

opportunity to be heard. See Madison v. Clarke, 288 N.W.2d 312,

313 (S.D. 1980). The roads subject to vacation were

specifically identified in a published notice prior to the June
26, 2014 hearing. GFP’s May 19, 2014 letter and Mr. Lindgren’s
testimony conclusively demonstrate that GFP was on notice of

the specific roads at issue. The previously published notices
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were specifically incorporated by reference in the June 16, 2014
Notice of Hearing. ©Nothing about the June 16, 2014 Notice of
Hearing calls for reversal.

6. Valley Township’s Alleged Violations Are
Illusory.

The Circuit Court correctly found that the August 5,
2014 meeting was a special meeting, not one enumerated in SDCL
8-5-1. The Circuit Court also found that SDCL 8-5-1
requires a location not a specific address. More importantly,
the Circuit Court correctly noted that no evidence was presented
at trial that GFP representatives, or any other member of the

public, wanted to attend the hearing, but couldn’t figure out

how to get to Brent Zimmerman’s home. (SR3 368.)
7. Butler Township’s Alleged Violations Are
Illusory.

GFP argues that Butler Township failed to provide
statutory notice of its meeting where the road vacations
occurred. It cites to SDCL 17-2-22.1 for the proposition that
the publisher’s affidavit is “prima facie” evidence that a
second publication occurred on August 11, 2014, which was the
same day as the hearing. “Prima facie” is Latin for “at first

6

look” or “on its face.” This evidence can be rebutted, and,

® http://legal-dictionary.thefreedictionary.com/prima+
facie.
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in this case, it was. The township clerk, Lori Ash, testified
that delivery of the local newspaper occurred the weekend before
August 11, 2014. (SR4 89.) Recipients of the newspaper would
have been on notice prior to the August 11, 2014 meeting. The
Circuit Court correctly rejected GFP’s motion for summary
judgment on this basis.

In reality, the discussion over the timing of the
second publication is purely academic. GFP was on actual
notice of the Butler Township petition which was scheduled to
be heard on August 11, 2014. Indeed, the first line of former
GFP Secretary Vonk’s letter reads: “South Dakota Department of
Game, Fish, and Parks is aware of a petition to vacate several
section lines in Butler Township, Day County, pursuant to SDCL
31-3-6. I write you today in opposition to this petition.”
(Butler Ex. 6.)

Even assuming there is some impropriety associated
with the timing of the second notice, GFP cites no authority
for the proposition that a failure to strictly comply with
statutory notice requirements would render Butler Township’s
actions void. To the contrary, where a party is on actual
notice and participated in the proceedings, it has no basis to

complain. See In re McGlynn, 974 A.2d 525, 534 (Pa. Commw. Ct.

2009) (upholding township’s decision in spite of technically

defective publication, and finding that “[a]bsent a showing of
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discernible harm, a denial of due process claim must fail.”).
GFP does not even attempt to argue that its due process rights
were violated by the timing of the second published notice, or
that it suffered any prejudice whatsoever. Nor could it. GFP
was aware of the hearing, submitted a letter objecting to the
proposed action, and chose not to attend the hearing.

F. THE TOWNSHIPS’ DECISIONS WERE NOT ARBITRARY AND
CAPRICIOUS.

GFP largely repackages its previous argument and
argues that the Townships, variously, acted arbitrarily and
capriciously. Rather than revisiting each and every position
already discussed, the Townships will focus on a few of the
overriding themes. GFP failed to meet its burden to show that
the Townships’ actions were “based on personal, selfish, or
fraudulent motives, or on false information, [or]
characterized by a lack of relevant and competent evidence to

support the action taken.” In the matter of the Conditional

Use Permit Denied to Meier, 2000 S.D. 80, 9 22, 613 N.W.2d 523,

530.

GFP’s makes an a fortiori argument about claimed
“benefits” to the Township board members. Essentially, its
position is that, if a vacated road borders property, the

adjoining property owners must benefit from the wvacation.
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The Circuit Court wisely rejected this line of
thinking. Just by looking at the photos entered into evidence,
it is readily apparent that GFP’s position about benefits to
adjoining landowners does not square with reality. A lot of
the areas vacated simply are not very useful - for anything,
let alone access. GFP argues about the exclusive use of the
land, without acknowledging that many of the areas it points
to have not historically been right-of-ways used for anything.

The Circuit Court had the opportunity to listen to
the testimony, review the photographs of the rights-of-way, and
determine whether there was any basis for the idea that the
township board members sought to gain for themselves by vacating
the rights-of-way. The Circuit Court made factual findings
that “any notion that Township’s board members abandoned their
duties and made a decision to seek private gain as a motive for
vacation of the highways at issue is folly and without merit,”
and even referred to GFP’s allegations to this effect as
“absurd.” (SR1 657, 665; SR2 583, 591; SR3 364; SR4 363.) These
findings were not clearly erroneous; rather, they properly
encapsulated the evidence at trial.

GFP also sets up straw men concerning two things to
suggest that the Townships had something other than the public

interest in mind when they vacated rights-of-way: legal

39



liability and Senate Bill 169.

The Townships do not dispute that, generally
speaking, they are protected from liability insofar as their
decisions concerning roads are concerned, and they further
acknowledge that they carry liability insurance to protect them
against lawsuits. Nonetheless, there could be litigation
against the Townships in the event of accidents on the highways
the Townships sought to vacate. In that case, the Townships
would incur expenses defending themselves before that
litigation was resolved, which would result in expenses that
could be avoided.

More importantly, whether the Townships may
ultimately avoid liability does not mean they should ignore
situations that could cause harm to the traveling public. As
already highlighted, the Township supervisors who testified
acknowledged having an obligation that goes beyond monetary
responsibility. They also believe they have a responsibility
to look after the safety of people traveling on township roads,
and that is why they decided to vacate several of the roads.

Finally, the Circuit Court correctly surmised that,
although SB 169's introduction certainly factored into the
Townships’ decision to proceed with its resolutions, that fact

does not mean Townships did not have the public interest in mind
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when vacating what they perceived to be dangerous highways,
rather than delaying that decision and, possibly, forfeiting
the opportunity to rectify that dangerous situation. SB 169's
introduction merely motivated the Townships to rectify the
dangerous situation before they potentially lost their ability
to protect the public.

The Circuit Court found that the evidence and
testimony at trial showed that the Townships carefully
considered which portions of highways should be wvacated; and
that the Townships carefully reviewed the conditions of the
rights-of-way and identified those that no longer served the
public interest. (SR1 659, 665; SR2 585, 591; SR3 366, 370;
SR4 365, 371.) The evidence at trial showed that each of the
township supervisors who voted to vacate the roads has been
serving on the Township boards for, literally, decades. With
few exceptions, these individuals have lived in these Township
their entire lives. GFP’s argument about a lack of relevant
and competent information is specious.

CONCLUSION

For these reasons, the Townships respectfully urge
the Court to affirm the Circuit Court’s decisions.

Respectfully submitted this 14"" day of February,

2016.
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ARGUMENTS
Appellant hereby incorporates all arguments set forth in the initial brief and
further provides the following discussion in support of its positions.

1. The circuit court erred when it placed the burden of proof on the
Department at the de novo trials.

Department cited authority for the proposition that the circuit court erred in
placing the burden of proof upon the Department at the de novo trials. Twp. Br. pg. 12.
The Townships argue that if there was a failure to cite to authority, then the Department’s
argument should be deemed waived. Id. In its brief, the Department cited to multiple
state statutes and case law. Id. The Department cited to this Court’s holding in Goos Rv
Center v. Minnehaha County Comm’n, 2009 S.D. 24, 764 N.W.2d 704. 1d. This Court’s
opinion in Goos Rv subsumes that of Coyote Flats, LLC v. Sanborn Cty. Comm’'n, 1999
S.D. 87,596 N.W.2d 347, a case relied upon by the Townships. Goos, supra. 1 9, 764
N.W.2d at 707; Twp. Br. pg. 13. In short, the Townships allege that the Department
failed to cite to any authority, yet in the same breath, the Townships utilize case law
subsumed within the Department’s legal argument on that very issue.

The circuit court erred by placing the burden of proof on the Department at the de
novo trial. Such error runs counter to the plain statutory language and interpretive case
law. SDCL 8-5-10; Goos, supra., Dept. Br. pg. 10-11.

2. The circuit court erred by holding that vacating the public highways did not
deny public access to a public resource.

The circuit court erred by allowing the Townships to vacate public highways
which denies public access to a public resource held in trust. In Parks v. Cooper, 2004
S.D. 27,122,676 N.W.2d 823, 829, this Court adhered to the opinion of Illinois Central

R. Co. v. lllinois, 146 U.S. 387, 458, 13 S.Ct. 110, 36 L.Ed. 1018 (1892).
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Eight years after this Court’s decision in Parks, the U.S. Supreme Court handed
down PPL Montana, LLC v. Montana, 132 S.Ct. 1215 (2012). In that opinion, the Court
reiterated its adherence to Illinois Central. Id., 132 S.Ct. at 1235. In short, the U.S.
Supreme Court reiterated that there is a recreational component to the public trust
doctrine. Further, the Court delineated that the public trust doctrine is founded upon the
common law. Id. Put plainly, the U.S. Supreme Court has stated that there is a
recreational component to the public trust doctrine and that the public trust doctrine’s
origins are founded in judicial decisions. Id.

Nevertheless, the Townships misconstrue the legal argument surrounding this
issue. Twp. Br. 13-16. The Townships would propose that this Court once again defer the
issue of the recreational use component of the public trust doctrine, irrespective of the
persuasive authority found in our sister states, the opinion of the U.S. Supreme Court, or
that the public trust doctrine is a creature of the judicial (rather than legislative) branch of
government. Dept. Br. pg. 12-13; PPL Montana, 132 S.Ct. at 1235.

a. The Townships’ exercise of authority

The Department does not expect the Townships to improve and maintain every
township road. Multiple statutory methods exist for any township to decrease cost and
responsibilities for township roads while still providing public access. Conspicuously
absent from the Townships’ brief is any mention regarding these methods. See generally,
SDCL 31-18-3 (closing a section-line highway); SDCL 31-13-1.1 (declare a minimum
maintenance road); SDCL 31-13-1.4 (declare a no maintenance section line); SDCL 31-
13-1.6 (declare a no maintenance road). As trustees in guarding section line rights-of-

way, the townships must set aside their personal interests for those of the public because



“[T]he right of travelers to accessible township roads surpasses mere privilege.”
Willoughby v. Grim, 1998 S.D. 68, 18, 581 N.W.2d 165, 168.

b. Accessibility of the waters
i. Troy Township

First, it is important to note that the Townships admit that they have deprived
access to a public resource in Troy Township. Twp. Br. pg. 18, 1 2. Second, as noted in
Department’s brief, Welcome Lake is inaccessible. Dept. Br. pg. 13. The southern access
of 419™ Avenue does not run to Welcome Lake, but turns west to a residence after
crossing over 152" Street. Third, the Townships admit that without some type of
watercraft, Duerre Slough is inaccessible. Twp. Br. pg. 18-19.

ii. Valley Township

The primary loss of access in this township occurs with Bohn Slough. Dept. Br.
pg. 14. As noted, access to this body of water was vacated in all directions. SR2 Exhibit
4, SR3 Exhibit 3. The testimony of Officer Losco was that he had checked people shore
fishing from Bohn Sough’s southern access (424™ Avenue; a public highway vacated by
Valley Township). SR2 T. 61. Moreover, the reliance of the Townships upon Officer
Losco’s recollection of “access” is hardly clear. SR2 T. 69. Further, the Department’s
May 19, 2014 letter to Valley Township expressed the Department’s objection to any
actions by the township to vacate roads providing public access to the waters of South
Dakota. SR2 Exhibit 7.

iii. Butler Township
As discussed with Valley Township, Butler Township vacated all access to Bohn

Slough. SR2 Exhibit 4, SR3 Exhibit 3. Further, the Townships do not dispute that Butler



Township has eliminated public access to a body of water northeast of Bohn Slough.
Twp. Br. pg. 21; SR3 Exhibit 3.

3. The circuit court erred by holding that the public interest was better served
by vacating the public highways.

Instead of requiring the Townships to bear the burden of establishing that the
public interest was better served by vacating the public highways, the Department was
required to prove the contrary. The circuit court erred by holding that the public interest
was better served by the Townships vacating the public highways. As noted by the
Department, each township vacation proceeding has similar undertones. Each township
board was to act in a quasi-judicial function, with the heightened duty of a trustee. Dept.
Br. pg. 17-19; Douville v. Christensen, 2002 S.D. 33, 641 N.W.2d 651. No petition
signers were present at any public hearing to present evidence or voice their support.
Dept. Br. pg. 18-19. Further, each township had actual knowledge of persons driving
around posted signage to utilize the public highways. 1d., SR1 T. 89.

Notwithstanding the above-listed facts and duties, the Townships’ attempt to
disguise their rationales as focused on “keeping people off of unsafe rights-of-way;
and...preserving the Townships’ resources for use on [other] roads.” Twp. Br. pg. 23.
However, a review of the transcripts shows that those rationales were not the driving
force behind the Townships’ road vacations. Troy Township’s rational is best shown by
Chairmen Duerre’s covetous declaration: “[t]hese are our roads, our land, our fish, and
our water and you’re not gonna [sic] be using them.” Dept. Br. pg. 22; SR1 T. 257.

In Valley Township, Wesley Jensen admitted that he had conversations with other
township board members regarding public highway road vacations, and these

conversations were not concerned with public safety nor the preservation of the



Township’s assets. SR2 T. 117. Rather, the conversations show that the real need to
vacate these public highways were because people, “block the roads with their vehicles
and are careless with their trash.” Id. Further, Larry Herr admitted that he only walked the
roads after the August 5, 2014 vacation proceeding. SR2 T. 106. In Butler Township, the
roads were vacated because, “someone finally figured out how to do it.” Dept. Br. pg. 19.
Safety and resources had nothing to do with the Townships’ decisions to vacate the
public highways. In reality, the Townships simply want any and all South Dakotans to
keep clear of this public resource, no matter how it is done.

4. The circuit court erred by holding that the Townships did not violate the due
process rights of the Department and general public.

The circuit court erred by holding that the Townships did not violate the due
process rights of the Department and general public. The circuit court recognized these
due process violations. Dept. Br. pgs. 20-25. And while the Townships’ attempt to cast a
pejorative light on these violations as “scattershot,” their left-handed compliment belies
the truth: that multiple due process violations occurred that affected not only the
Department, but also the general public.

The Department outlined that due process, impartiality, bias, and the remedy
therefore, are all applicable to the Townships. Dept. Br. pg. 20. As noted, no petition
signers showed up to present evidence at any of the Townships’ hearings. Dept. Br. pg.
18-19. If each township is to be impartial and bears the heightened duty of trustee, and if
no person showed up to move the public highway vacation petition forward, then how did
the petitions prevail? The only logical deduction is that the township board members had
more than a probability of bias; they were biased. This runs contrary to the basic

requirement of fairness and impartiality. In Re Murchison, 349 U.S. 133, 136 (1955).



Another overarching theme within the circuit court’s opinions and the Townships’
brief is a burden-switching tactic that would relieve the Townships of their duty to
comply with plain statutory language. Dept. Br. pgs. 21-24; Twp. Br. pgs. 27-40. The
Townships attempt to cast the burden of statutory compliance upon the Department,
rather than where it correctly lay.

The circuit court and the Townships opine that it is the Department who needed to
present evidence that persons wanted to attend the Townships respective hearings, but
were unable to do so. Twp. Br. pgs. 33, 35-36. Again, this places the Townships’ burden
of statutory compliance upon the Department. Conspicuously absent from the
Townships’ brief is any legal authority for this concept. By contrast, the plain language of
the statutes is mandatory, and the legislature has taken painstaking efforts to avoid any
confusion surrounding the word, “shall.” Dept. Br. pgs. 21-24; SDCL 2-14-2.1.

Further, the Townships and circuit court assert that the statutory notice
requirements were followed by Butler Township. SR3 330; Twp. Br. pg. 35. However,
when looking at the deposition transcript of Lori Ash, she was not even sure if her own
paper was delivered on a Friday or Saturday, and she certainly did not know when the
folks in Webster received their copy. SR4 89. Further, the Township elicited no
testimony at trial from Lori Ash indicating that the delivery of the local newspaper
occurred the weekend before August 11, 2014. SR3 T. 8-22. Such an assertion hardly
rebuts the plain evidence that an August 11, 2014 publication date, and August 11, 2014

meeting, do not follow the statute’s mandatory notice requirements. SDCL 31-3-7.



5. The Townships decisions were arbitrary and capricious.

The circuit court erred in holding that the Townships’ decisions were not arbitrary
and capricious. The Department presented this issue thoroughly in its underlying brief.
Dept. Br. pgs. 26-31; Certifiability of Jarmen, 2015 S.D. 8, 860 N.W.2d 1. To
summarize, each Townships’ board members drafted the petitions to vacate public
highways, utilized strawmen petition signers and circulators, and affirmed under oath that
the petition was true prior to any hearings. SR1 T. 157-159; SR2 T. 15; SR3 T. 26-29.
The Townships’ brief fails to acknowledge the actual oath signed by the township board
members. The oath was as follows:

“We, the undersigned, having been first duly sworn, on oath depose and say:

That they have read the above and foregoing Petition and know the contents

thereof; and that the same is true of their own knowledge, except as to matters

therein stated upon information and belief, and as to such matters, they believe the
same to be true.”
Nowhere in the oath is it acknowledged, as suggested by Townships, that the board
members believed that the people listed did, in fact, sign the petition. A plain reading of
the oath shows the Townships’ predetermined the outcome of the underlying road
vacation proceedings.

Township board member Thad Duerre encapsulates a prime example of arbitrary
and capricious governance. Board member Duerre seeks to stop all South Dakotans from
accessing and using a public resource. SR1 T. 257. He will block a road with hay bales
(illegally) to further this goal. SR1 T. 173. Ominously, board member Duerre has flatly
stated that if this process does not work, he will find another way to keep South Dakotans
from these waters. SR1 T. 10-11. This arbitrary and capricious governance infected the

entire board when board member Duerre put his own driveway onto the petition to vacate

public highways. Dept. Br. pg. 27. Rather than calling for conflicts which the remainder
7



of Troy Township’s Board Members should have done, they allowed board member
Duerre to remain, to place his driveway on the petition to vacate public highways, to vote
on the same, and then the board members voted in similar fashion. SR1 T. 189-190. Such
bias should neither be tolerated nor sanctioned by this Court.

Valley and Butler Townships likewise engaged in arbitrary and capricious
governance. In Valley Township, the board members’ concerns were where people
parked and what people did with their trash. SR2 T. 117. Butler Township had no metric
whatsoever; it simply was content until someone figured out how to vacate the public
highways. Dept. Br. pg. 19.

The assertions that these Townships were not arbitrary and capricious in their
decision-making process simply falls flat. Plainly put, the Townships want to prevent
South Dakotans from accessing and using a public resource. The Townships want to
isolate these waters and they seek to do so in any way possible. In this approach, the

Townships are legally and governmentally flawed.



CONCLUSION
The Department incorporates by reference the conclusion and requested relief in
Department’s brief. Dept. Br. pgs. 31-32.
Dated this 6™ day of March, 2017.
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