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JURISDICTIONAL STATEMENT

The Claimant and Appellant, Karen M. Franken, secks appellate review of the
Final “Order Dismissing Claimant’s Petition for Benefits Without Prejudice™ of the
Honorable Jon Sogn, Circuit Court, Second Judicial Circuit, Minnehaha County, dated
November 30, 2022, and filed December 1, 2022. The Claimant and Appellant, Karen
M. Franken, timely filed “Notice of Appeal” on December 22, 2022.

STATEMENT OF THE LEGAL ISSUES

Issue I. Whether the Circuit Court erred i determining the ALJ’s decision and order
dismissing the Petition for Hearing was correct because Franken has not asserted in her
petition a definite time, place, and circumstance of exposure to COVID-19, so as alleged
it is not “injury™ for purposes of workers” compensation, and/or, because Franken did not
suffer an "injury" within the meaning of SDCL 62-1- 1(7) and Title 62 . The Circuit
Court determined the ALJY’s decision dismissing the Petition for Hearing was correct
because Franken has not asserted in her petition a definite time, place, and circumstance
of exposure to COVID-19, so as alleged it is not “injury” for purposes of workers’
compensation, and/or, because Franken did not suffer an "mjury" within the meaning of’
SDCL 62-1- 1(7) and Title 62 and South Dakota law.

Meyer v. Roeitele, 64 SD 36, 264 N.'W. 191 (SD 1933)

Hanzik v. Interstate Power Co., 67 SD 128, 289 N.W. 589 (SD 1940)

Kirnan v. Dakota Midland Hosp., 331 N.W.2d 72 (SD 1983)

Grauel v. South Dakota School of Mines and Technology, 619 N.W.2d 260, 145

(SD 2000)

SDCL 13-6-12(b)(3); SDCL 19-19-201; and SDCL 62-1-1(7)

ARSD 47:03:01:01.01, and 47:03:01:02 and 02.01, and 47:03:01:08
Issue II. Whether the Circuit Court erred in determining the ALJI’s decision and order

dismissing the Petition for Hearing was correct because SDCL 21-68-6(3) refers to



“occupational disease™; and this indicates the Legislature’s intention for SDCL Ch. 21-68
to apply to all claims, including all Workers™ Compensation claims, including Franken’s
Workers” Compensation claims. The Circuit Court determined the ALJ"s decision and
order dismissing the Petition for Hearing was correct because SDCL 21-68-6(3) refers to
“occupational disease™, and this indicates the Legislature’s intention for SDCL Ch. 21-68
to apply to all claims, including all Workers™ Compensation claims, including Franken’s
Workers” Compensation claims.

Sowards v. Hills Materials Co., 521 N.W.2d 649, 652 (SD 1994)

Blenner v. City of Rapid City, 670 N.W.2d 508, 515947 (SD 2003)

Canal Ins. Co. v. Abraham, 598 N.W.2d 512, 90 (SD 1999);

Andreson v. Brink Elec. Const. Co., 368 N.W.2d 290 (SD 1997)

SDCL 1-26-1(2);

SDCL 15-1-1(1);

SDCL 16-6-9(2)

Title 21 of SDCL; SDCL Ch 21-5; SDCL Ch. 21-68; SDCL 21-68-2 and 6.

Title 62 of SDCL; SDCL 62-1-1(7); SDCL 62-3-1 to 3; and SDCL 62-4-38 to 39,

and SDCL 62-7-12, 12.1 and 12.2.
ISSUE III. Whether the Circuit Court erred in determining the ALLJ’s decision and order
dismissing the Petition for Hearing was correct because SDCL Ch. 21-68 — enacted July
1, 2021 -- applies retroactive to Franken’s work-related injury, conditions, and death on
or about April 19, 2020, and Franken’s workers’ compensation claims for statutory death
benefits which accrued and/or vested prior to legislative enactment of SDCL Ch. 21-68.
The Circuit Court determined that the ALJ’s decision and order dismissing the Petition
for Hearing was correct because SDCL Ch. 21-68 — enacted July 1, 2021 -- applies
retroactive to Franken’s work-related injury, conditions, and death on or about April 19,
2020, and Franken’s workers’ compensation claims for statutory death benefits.

Rohlck v. J & I Rainbow, Inc., 553 N.W.2d 521, 115 (SD 1996)

Cadwell v. Bechtel Power Corp., 225 Mont. 423, 732 P.2d 1352, 1354 (Mont.
1987)



Capital Motors, LLC v. Schied, 660 N.W.2d 242, n.3 (8D 2003)

Sopko v. C & R Transfer Company, Inc., 663 N.W.2d 194 (SD 2003)

SDCL. 2-14-16 and 21; and SDCL 2-16-13

SDCL 21-68-2, and SL 2021, Ch. 91, 7.

STATEMENT OF THE CASE

Claimant Karen Franken, individually and as personal representative of the estate
of Craig Allen Franken, filed a Petition for Hearing with the South Dakota Department of
Labor, against Smithfield Foods, Inc., for worker’s compensation benefits regarding
Craig Allen Franken’s work-related injury and death. (AR 001-008). (“AR” means the
Administrative Record in this matter). Smithfield Foods, Inc. filed a motion to “dismiss
with prejudice” the Petition for Hearing under “SDCIL 15-6-12(b)(5), as SDCIL., 21-68
prohibits and prevents Claimant's claim for benetits related to the claim, for Craig
Franken’s COVID diagnosis and death”, and “[a]s such, there is no legal remedy
available to Claimant pursuant to South Dakota law.” (AR at 009-010). The Department
in its letter decision, and Order, granted Smithfield’s Motion to Dismiss the Petition for
Hearing with prejudice, determining that Claimant-Franken’s:

claim is barred by both SDCL 62-1-7, the Act to Limit Liability for Certain

Exposures to COVID-19, and SDCL 21-68-2, the Department concludes that

Claimant has not made a claim upon which relief can be granted. It is hereby

ORDERED that Employer and Insurer’s Motion to Dismiss is GRANTED.

Hearing file 84, 2021/22 1s dismissed with prejudice.”
(AR 049-052). Claimant Franken timely served and filed a Notice of Appeal. (053-063)

On appeal, the Circuit Court, in its letter decision dated November 27, 2022, and
Order dated November 30, 2022, and filed December 1, 2022, affirmed the letter
Decision and Order of the South Dakota Department of Labor and Regulation, Division

of Labor and Management, dated June 21, 2022, dismissing the Petition for Hearing ---

but without prejudice. (“Letter: Decision from Judge to Parties™ at “Chronological



Index™, “page 1657 (9 pages)): (Appx-2). Claimant Franken timely filed this appeal.

STATEMENT OF THE FACTS

Claimant Franken filed a Petition for Hearing with the South Dakota Department

of Labor dated February 25, 2022, HF No 84, 2021/22, alleging, in pertinent part, that:

%k
4.

& ok

Hokok

10.

12.

13.

14.

16.

dogck

At the time of his death described below, Craig A. Franken was an
employee of Smithficld Foods, Inc.

On or about April 19, 2020, Craig A. Franken passed away because of
complications from COVID-19.

COUNT ONE
Claimant realleges paragraphs 1 through 7 and incorporates them herein
by reference.
That on or about April 19, 2020, while engaged in the course and scope of
Craig A. Franken’s employment, Craig A. Franken suffered a work-related
injury including, but not limited to, COVID-19 pursuant to SDCL 62-1-
1(7)(a). 62-1-1(7)(b), and/or 62-1-1(7)(c).
ok
The working conditions at Employer on or about April 19, 2020, are a
major contributing factor for Craig A. Franken’s need for medical
treatment including, but not limited to, hospitalization.
The working conditions at Employer on or about April 19, 2020, are a
major contributing factor for the death of Craig A. Franken.
As a result of being hospitalized prior to his death for COVID-19, Craig
A. Franken, and Karen M. Franken, as Personal Representative of the
Estate of Craig A. Franken, incurred medical expenses pursuant to SDCL
62-4-1 and/or 62-4-1.1.
As result of the passing of Craig A. Franken, Karen M. Franken, as
Personal Representative of the Estate of Craig A. Franken incurred funeral
expenses for his burial pursuant to SDCL 62-4-16.
As result of the passing of Craig A. Franken, Karen M. Franken, his
spouse upon his death, 1s entitled to benefits pursuant to SDCL 62-4-12.

WHEREFORE, Claimant is entitled to judgment rendered by the South Dakota
Department of Labor against Emplover and Insurer for one or more of the
following:

1. For payment of all medical expenses in conjunction with treatment
for [his] injuries under SDCL 62-4-1, 62-4-1.1 and/or 62-8-4;



2. For payment of temporary total disability benefits to which
Claimant is entitled under SDCL 62-4-3;

3. For payment of funeral expenses to which Claimant is entitled
under SDCL 62-4-16 and/or 62-8-4.

4. For payment of benefits to Karen M. Franken pursuant to SDCL

62-4-12 ....
¥tk

8. For such other and further relief as the Department of Labor may
deem just and equitable.

(AR at 057-059); (Appx-11).

Smithfield Foods, Inc. made a motion to dismiss the Petition for Hearing of
Claimant Franken under SDCL 15-6-12(b)(5), on the grounds that “SDCI. 21-68
prohibits and prevents Claimant’s claim for benefits related to the claim for Craig
Franken’s COVID and death™, and that, “[a]s such, there is no legal remedy available to
Claimant under South Dakota law.” (AR 009). The parties submitted briefs. (AR at
011-048). Smithfield argued in its brief (in support of its motion) that “Claimant makes
no allegation of an mjury that occurred while at work and a resulting disease therefrom™
and therefore Craig Franken did not have an injury as defined by SDCL 62-1-1(7). (AR
at 005). Smithfield further argued in its brief that SDCL Ch. 21-68 — specifically SDCL
21-68-2 and 3 --- states that “COVID-19 claims, in any form, were not legally recognized
absent the rare circumstance where there was intentional exposure to COVID-19.” (AR
at 013). Smithfield further argued in its brief that SDCI. 21-68-6 states that COVID-19 1s
not an “occupational disease™ under state law, and because the “term ‘occupational
disease’ is only found in Title 62 and Chapter 21-68” makes “it clear the South Dakota
legislature meant for the limitations on COVID-19 claims to apply to worker
compensation claims.” (AR at 013). Finally, Smithfield argued that

although not codified by the South Dakota Legislature, the Act to Limit Liability
for Certain Exposures to COVID-19 (*“The Act™) applics to any exposure to

5



COVID-19, injury, latent injury, damages, claim, cause of action, or loss that
oceurs, accrues or begins, whether known, unknown, or latent between January 1,
2020, and December 31, 2022.” Section 7 of this Session Law gives the Act
retroactivity.

(AR at 014).

The South Dakota Department of Labor and Regulation, Division of Labor and
Management, granted Smithfield’s motion to dismiss Hearing file 84, 2021/22 “with
prejudice”, in its Decision and Order dated/entered June 21, 2022. (AR at 057-060).
The Administrative Law Judge determined:

Claimant alleges that Franken suffered a work-related injury pursuant to SDCL
62-1-1(7). She further alleges that the working conditions at Smithfield Foods,
Inc. (Smithfield) on or about April 19, 2020, are a major contributing factor to
Franken’s need for medical treatment and his death.

Smithfield moves to dismiss Claimant’s Petition for Hearing, pursuant to
SDCL 15-6-12(b)(3), as SDCL 21-68 prohibits and prevents Claimant’s claim for
benefits related to Franken’s COVID-19 exposure diagnosis and death.
ok k
The cases provided are distinguishable as none of them were directly addressed
by legislation that limited exposure liability and potential for benefits.

&gk
She is not alleging that Franken was intentionally exposed to COVID-19,
therefore, pursuant to SDCL 21-68-2, his exposure is not compensable.

By Session Law on February 8, 2021, the South Dakota Legislature
provided that the Act to Limit Liability for Certain Exposures to COVID-19
applied retroactively ... [to] between January 1, 2020, and December 31, 2022. []
The Legislature did not specify that workers” compensation claims were exempt
from the Act.

As her claim is barred by both SDCL 62-1-7, the Act to Limit Liability for
Certain exposure to COVID-19, and SDCL 21-68-2, the Department concludes
that Claimant has not made a claim upon which reliet can be granted.

(AR 57-59).

On appeal, the Circuit Court determined that under South Dakota law a “disease
or aggravation must be assigned to a definite time. place and circumstance”, and Franken
“has not asserted in her petition a definite time, place, and circumstance of exposures to

COVID-19, so as alleged 1t is not an “mjury’ for purposes of workers' compensation™,
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and “[a]ccordingly, the ALT's decision dismissing Count 1 of Karen's petition was
correct.” (See Circuit Court letter decision dated November 27, 2022, pp.4-3) (Letter:
Decision from Judge to Parties (nine pages), chronological index (165)). The Circuit
Court further determined that:

In this case, the Legislature specifically made SDCL Ch. 21-68 applicable
retroactively. SL 2021, Ch 91, 7 provides: "This Act applies to any exposure to
COVID-19, injury, latent injury, damages, claim, cause of action, or loss that

occurs, accrues, or begins, whether known, unknown, or latent between January 1,
2020, and December 31, 2022."

& ook

SDCL. 21-68-6, entitled “Construction” references "occupational disease,” which
phrase is only referenced in the code in the Workers' Compensation statutes.

dookk

This indicates the Legislature's intention for SDCL ch. 21-68 to apply to all
claims, including Workers' Compensation claims. Accordingly, even if Craig's
COVID-19 was an "injury" or occupational disease within the meaning of the
Worker's Compensation statutes, the provisions of SDCL Ch. 21-68 bar Karen's
claims as alleged in her petition for benefits.

(See Circuit Court letter decision dated November 27, 2022, pp.6-8) (Letter: Decision
from Judge to Parties (nine pages), chronological index at 163); (Appx-2).
ARGUMENT
Standards of Review and Rules of Construction
In a civil action on a motion to dismiss a complaint under SDCIL, 15-6-12(b)(5):

Whether a complaint fails to state a claim upon which relief can be granted 1s a
question of law we review de novo. [A] complaint attacked by a Rule 12(b)(5)
motion to dismiss does not need detailed factual allegations... [but] enough to
raise a right to relief above the speculative level. We test a motion to dismiss
under SDCL 15-6-12(b)(5) for the legal sufficiency of the pleading, not the facts
which support it. Therefore, we accept the material allegations as true and
construe them in a light most favorable to the pleader to determine whether the
allegations allow relief.

[Under] SDCL 15-6-8(a) ... a pleading shall contain a short and plain statement
of the claim showing that the pleader is entitled to relief and a demand for
judgment for the relief to which he deems himself entitled. *** Therefore, in
order to plead a claim upon which relief can be granted, the complaint must have

7



been sufficient to put a person of common understanding on notice, with
reasonable certainty of the accusations against them so they may prepare their
defense.

Kaiser Trucking, Inc. v. Liberty Mutual Fire Insurance Company, 981 N.W.2d 6435, 650-
651, 2022 8.D. 6499 13 and 14 [(citation and quotation and brackets omitted|. “Motions
to dismiss in civil actions are generally disfavored™, and it does not matter if it may
appear on the face of the pleadings that recovery is very remote and unlikely, or whether
a plaintiff will ultimately prevail, but whether the claimant is entitled to offer evidence to
support the claim. Riley v. Young, 879 N.W.2d 108, 112, 2016 S.D. 39 9 6.
The construction of a statute, and its application to the facts, present questions of
law which must be reviewed de novo. Mergen v. N. States Power Co., 14, 9 4, 621
N.W.2d 620, 621 (SD 2001).
[P]roceedings under the Work[ers’] Compensation Law ... are purely statutory,
and the rights of the parties and the manner of procedure under the law must be
determined by its provisions.” Martin v. Am. Colloid Co., 2011 SD 57,9 12, 804
N.W.2d 65, 68 (alteration in original) (citation omiited). When called upon to
interpret workers” compensation statutes we apply two rules of construction to
determine the legislative intent:
The first rule 1s that the language expressed in the statute is the paramount
consideration. The second rule is that if the words and phrases in
the statute have plain meaning and effect, we should simply declare
their meaning and not resort to statutory construction. When we must,
however, resort to statutory construction, the intent of the legislature 1s
derived from the plain, ordinary and popular meaning of statutory
language.
Ries v. JM Custom Homes, LLC, --- N.'W.2d ---- WL 365375920, *7, 52 936 (SD 2022)
(citations and quotations omiltted).
South Dakota has “a long-standing policy to interpret workmen's compensation

statutes liberally™ --- a “policy [which 1s] based on the best interest of workers in general

and cannot be subverted for one worker in particular.” South Dakota Medical Service,
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Inc. v. Minnesota Mut. Fire & Cas. Co., 303 N.W.2d 358, 361 (SD 1981). Because of
this stated public policy. worker's compensation claimants should not be discouraged
from petitioning the Department and pursuing statutory benefits/compensation. Wilcox v.
City of Winner, 446 N.W.2d 772, 775 (SD 1989). In the workers' compensation context,
“if the statute has an ambiguity, it should then be liberally construed in favor of injured
employees.” Hayves v. Rosenbaum Signs & Outdoor Advertising, Inc., 853 N.W.2d 878,
885 (SD 2014) (citing, Caldwell v. John Morrell & Co., 489 N.W.2d 353, 364 (SD

1992)).

“The general purpose of the Workmen's Compensation Law is to substitute, in
place of the doubtful contest for recovery on proof of an employer's negligence
and the absence of common-law defenses, a right of relief based on the fact of
employment (stated to be practically automatic and certain), which improves the
economic status of the worker and obviates the uncertainties, delay, expense and
hardship attendant upon the enforcement of common-law remedies. 58 Am. Jur,,
Workmen's Compensation, s 2.”

Donovan v. Powers, 193 N.W.2d 796, 798 (SD 1972). “We all have compassion for
those incurring industrial injury or industrial disease. The workers' compensation law
reflects that compassion—providing compensation for all emplovees suffering
employment injury or illness—whether or not the employer is at fault.” Stalnaker v.
Boeing Co., 186 Cal. App.3d 129, 1231 Cal.Rptr. 323, 333 (Ct. App. Cal. 1986).
Under SDCL 62-7-12:
“If the emplover and injured employee or the emplovee’s representative .. .fail to
reach an agreement in regard to compensation under this title, either party may
notify the Department of Labor and Regulation and request a hearing according to
rules promulgated pursuant to chapter 1-26 by the Secretary of Labor and
Regulation.”

Pursuant to SDCL 62-2-5, the Department may promulgate rules pursuant to SDCL Ch.

1-26 governing procedures in worker’s compensation matters. Under A.R.S.D.



47:03:01:01.01 “A party requesting a formal hearing shall file a written petition for
hearing with the division”. (Appx-72). Under A.R.S.D. 47:03:01:02 the petition “need
follow no specified form™, and “shall state clearly and concisely the cause of action for
which hearing is sought, including ... the time and place of accident, [and] the manner in
which the accident occurred....”. (Appx-73). Under ARSD 47:03:01:08, a claimant or
an employer may move with supporting affidavits for summary judgment; but there is no
rule allowing an employer to file, and the Department to entertain, a motion to dismiss
under SDCL 15-6-12(b)(5) for failure of the Petition for Hearing to state a claim upon
which relief can be granted. (Appx-73). On March 2, 2022, the Department notified
Smithfield it had 30 days to file a response to the Petition, which, under ARSD
47.03:01:02.01, such response shall state clearly and concisely an admission or denial as
to each allegation contained in the petition for hearing. (AR at 008);, (Appx-73).
Smithfield never served and filed a response to the petition clearly and concisely
admitting or denying each allegation contained in the petition for hearing; rather,
Smithfield filed a motion to dismiss under SDCL 15-6-12(b)(5) without any supporting
affidavit. (AR at 009-016).

The Circuit Court determined that under South Dakota law a “disease or
aggravation must be assigned to a definite time, place and circumstance™, and Franken
“has not asserted in her petition a definite time, place, and circumstance of exposure to
COVID-19, so as alleged it is not “mjury” for purposes of workers' compensation™, and
“|laJecordingly, the ALJ's decision dismissing Count 1 of Karen's petition was correct.”
(See letter decision dated November 27, 2022, pp.4-5) (Letter: Decision from Judge to

Parties (nine pages). chronological index at 165); (Appx-2). The Department determined
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the cases provided by Franken’s briefs were distinguishable, as they were not directly
addressed by legislation that limited exposure liability and potential for benefits. (AR
038).

Franken’s Petition for Hearing Sufficiently States His Injury Under SDCL 62-1-1(7)

cLe

Since as far back as 1919, under Title 62 injury “‘shall mean only injury by
accident arising out of and in the course of the employment and shall not include a
disease in any form except as it shall result from the injury.” Section 9490, Rev. Code
1919.” Edge v. City of Pierre, 239 N.W. 191, 193 (SD 1931).

In 1935 the South Dakota Supreme Court ruled that an injured worker who,
during noon lunch hour, was exposed to (likely by mouth) a germ called bacillus
botulinus, and the germ injured Claimant’s body with a botulism toxin produced by the
germ, and that Claimant died by accidental injury arising out of and in the course of
employment. AMeyer v. Roeftele, 64 SD 36, 264 N.W. 191 (SD 1935). There the
Supreme Court cited a case (Brintons v. Turvey, [1905] A.C. 230, 2 Ann.Cas. 137) where
through some accident (possibly contact with the corner of his eye) the germ of Bacillus
anthracis found entrance into a workman’s system and that the man’s death was
attributable to personal injury by accident arising out of, and in the course of, his
employment. In that case (Brintons v. Turvey, Supra) the Court stated, “The accidental
character of the injury is not removed or displaced by the fact that, like many other
accidental injuries, it set up a well-known disease, which was immediately the cause of
death.” Meyer, 264 N.W. at 193 (quoting, Brintons v. Turvey, Supra). The Supreme
Court added that the “Workmen’s Compensation Act is remedial and should be liberally

construed to effectuate its purpose™, and the Court is “mindful of the interpretation of the
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original act and the rule of liberal construction”, and “this court has held that the phrase
|“injury by accident’] is to be given the broader interpretation. Johnson v. La Bolt Qil
Co., (SD) 252 N.W. 869.” Meyer, 264 N.W. at 193. “If the element of suddenness or
precipitancy is present and the disease, if not the ordinary or reasonably to be anticipated
result of pursuing an occupation, it may be regarded as an injury by accident and
compensable.” Id., 264 N.W. at 194. In Piper v. Neighborhood Youth Corp., 90 SD 443,
241 N.W.2d 868, 871-872 (SD 1976), the Supreme Court stated: “We stated long ago
that “The Workmen's Compensation Act is remedial, and should be liberally construed to
cffectuate its purpose.” Meyer v. Roettele, 64 SD 36, 264 N.W. 191 (SD 1935). In Meyer
we recognized a broad definition of the words “injury by accident” so as to insure greater
coverage of the act.”

In Hanzik v. Interstate Power Co., 67 SD 128, 289 N.W. 389 (SD 1940), the
Supreme Court ruled Claimant’s exposure to the influenza virus (person usually exposed
through nose, throat and/or lungs), and encephalitis (inflammation of the brain usually by
a viral infection), that ultimately resulted in his incapacitation, was an injury by accident
cven though the influenza and/or encephalitis did not supervene a bodily injury.

Other jurisdictions construing “injury” or “injury by accident™ agree that
workplace exposure to a pathogenic biological agent, or virus, like SARS-CoV-2, is an
“imjury by accident” or “injury” under workers’ compensation law. In Pierre v. ABF
Freight, 211 A.D.3d 1284, 180 N.Y.S. 3d 337 (Supreme Ct., App. Div.,, N.Y. 2022), a
freight delivery driver applied for workers” compensation benefits on the basis of a
diagnosis of COVID-19. Emplover and insurer contended that COVID-19 was not a

covered accident within Workers” Compensation Law. 7d. The Workers” Compensation
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Law Judge found that claimant met his burden of establishing that he had contracted
COVID-19 through his employment; and the Worker’s Compensation Board affirmed.
Pierre, 211 A.D.3d at 1285. On appeal the Court affirmed, holding in pertinent part:

[Tlhe contraction of COVID-19 in the workplace “reasonably qualif]ies] as an
unusual hazard. not the natural and unavoidable result of employment” and, thus,

is compensable under the Workers® Compensation Law.
g e

“[TThe claimant bears the burden of establishing that the subject injury arose out
of and in the course of his or her employment and, further, must demonstrate, by
competent medical evidence, the existence of a causal connection between his or
her injury and his or her employment.” “The concept of time-definiteness required
of an accident can be thought of as applying to either the cause or the result, and it
is not decisive that a claimant is unable to pinpoint the exact date on which the
incident occurred.

T

[S]ubstantial evidence supports the Board’s conclusion that claimant had
contracted COVID-19 in the course of his employment and therefore his injuries
arose out of and in the course of his employment.
Pierre, 211 A.D.3d at 1285-1287 [(internal quotations marks, brackets, ellipsis and
citations omitted)].

In Dove v. Alpena Hide & Leather Co., 198 Mich. 132, 164 N.W. 253 (1917),
where the deceased worker, who was unloading hides from a car and into a poorly
ventilated hide house, became infected by septic germs that entered his body through the
respiratory organs and first found lodgment in his throat, the Court answered the question
“where the accident is which led to his death?”, explaining: the accidental feature of the
compensability of worker’s injury and death by sepsis is that “by chance the septic germ
or germs were taken up by his respiratory organs and carried into his system, an
occurrence which the testimony shows probably did happen, but which was unusual in

the work at which he was engaged.” Id., 164 N.W. at 254.

In City and County of San Francisco v. Industrial. Acc. Commission, 183 Cal.
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273,277,101 P. 26, 27 (CA 1920), where employee was exposed to orthomyxovirus
(influenza virus) and taken with influenza and died of that disease eight days later, and
was awarded worker’s compensation benefits, the Court held that “compensation is
allowable for the injury or harm done by discase, although the disease i1s not contracted as
the result of any violence whatever in the ordinary sense of that word”. The Supreme
Court of California quoted an Indiana appellate decision:
it is generally accepted that a disease, which is not the ordinary result of any
employee’s work, reasonably to be anticipated as a result of pursuing the same,
but contracted as a direct result of unusual circumstances connected therewith, is
fo be considered an injury by accident, and comes within the provisions of acts
providing for compensation for persenal injury so caused [citing a long list of
authorities].”
Id., (guoting, United Paperboard Co. v. Lewis, 117 N.E. 276 (Ind. App.)) (citing other
compensable cases in MA, MI, W1, including death by pneumonia, contracting of
glanders (from exposure to bacterium burkholderia mallei), death by anthrax (from
exposure to bacillus anthracis), and death by typhoid fever (from exposure to salmonella
serotype Typhi bacteria)). The Court further noted that there was a raging epidemic, and
persons exposed as was Claimant (a hospital steward) the proportion of those attacked
was from 3-8 times as great as the proportion of those not so exposed.). Id., 191 P. at 30.
In Frey v. Gunston Animal Hosp. and Cincinnati Indem. ., 39 Va. App. 414, 573
S.E.2d 307 (2002), where a worker who was exposed to rabies lyssavirus after giving
medicine to a cat whose saliva came in contact with her skin or a scratch on her skin, the
Court ruled that, despite the lack of a positive rabies test on the cat, the cat had rabies,
and, “for purposes of determining whether worker suffered an injury by accident it is not

essential that the scratch on her hand be itself received in the course of employment, for

the significance of the scratch lies in the abnormality and definiteness of the entry of
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germs. 3 Arthur Larson and Lex K. Larson, Larson’s Worker’s Compensation Law 51.02
(2002).” Id.,573 S.E.2d at 311. The Court acknowledged the risk to which the worker
was exposed, and that because rabies can be fatal, post-exposure prophylaxis and
treatment is indicated regardless of the length of the delay, and to prove an injury by
accident it is not necessary to show an immediate onset of the symptoms of an injury. Id.
The Court cites other courts that have “held that person exposed to a serious risk of
contracting a disease which is commonly known to be highly contagious/infectious and
potentially deadly, have been “injured” for the purpose of recerving compensation under
the Act.” Id., 573 S.E.2d at 311-312.

[1]t would be contrary to the humanitarian and remedial purpose of the act to infer

that the legislature intended that an employee who sustains actual exposure to a

potentially fatal infectious disease must await the onset of the disease before he

can recover expenses associate with necessary, and possibly lifesaving, medical
intervention. Thus... when an employee has sustained actual exposures to life
threatening infectious diseases in incidents that arose out of and occurred in the
course of his employment, the employee has suffered compensable injuries under
the act....

1d., 573 S.E.2d at 312.

In Jackson Township Volunteer Fire Company v. Workmen's Compensation
Appeal Board (Wallet), 140 Pa. Cmwlth. 620, 594 A.2d 826 (Cmwlth. Ct. of PA 1991),
where volunteer ambulance attendant was somehow (likely by contact with blood or
bodily fluid) exposed to HIV (virus that can develop into AIDS) and Orthohepadnavirus
(virus that can develop into hepatitis B), the Court ruled this is an injury for the purpose
of receiving compensation under the Act, as the risk created by exposure was serious and
had immediacy --- the worker’s exposure created a real, immediate, and serious risk of an

infection; and there is a strong public policy in favor of restricting the spread of such

serious and deadly contagious/infectious diseases as AIDS and hepatitis.

o



COVID-19 is a disease caused by a virus called SARS-CoV-2 or a virus mutation
therefrom. SDCIL. 21-68-1. SARS-CoV-2 is a virus that can cause COVID-19 disease
and conditions associated with the disease caused by SARS-Co-V2 or a virus mutating
therefrom. SDCL 21-68-1.

An “agent” 1s “a chemically, physically, or biologically active principle.” Agent,
Merriam-Webster Collegiate Dictionary, https:/unabridged.merriam-
webster.com/collegiate/agent. And a virus is defined, in part, as “any large group
of submicroscopic infectious agents.” Virus, Merriam-Webster Collegiate

Dictionary, https://unabridged.merriam-webster.com/collegiate/virus.
Hokk

|[A]ny agent, including a virus, that is ... “physically harmful” (i.e., causing
bodily harm) falls within OSHA's purview. An agent that causes bodily harm—a
virus—ifalls squarely within the scope of that definition.

Congress enacted the OSH Act under the Commerce Clause because Congress
found that “illnesses arising out of work situations impose a substantial burden
upon ... interstate commerce.” 29 U.S.C 651(a) (emphasis added). Congress
created the safety and health administration to protect workers from those
illnesses by reducing “health hazards at their places of employment.” Id.
651(b)(1). The Act's objectives include exploring “ways to discover latent
diseases, establishing causal connections between diseases and work in
environmental conditions, and conducting other research relating to health
problems ....” Id. 651(b)(6). And finally, the Act sought to “provid|e] medical
criteria which will assure insofar as practicable that no employee will suffer
diminished health, functional capacity, or life expectancy as a result of his work
experience.” Id. 651(b)(7).

dookk

Given OSHA's clear and exercised authority to regulate viruses, OSHA
necessarily has the authority to regulate infectious diseases that are not unique to
the workplace. Indeed, no virus—HIV, HBV, COVID-19—is unique to the
workplace and affects only workers. And courts have upheld OSHA's authority to
regulate hazards that co-exist in the workplace and in society but are at
heightened risk in the workplace.

In re MCP NO. 163,21 F.4th 357, 369, 371 (Sixth Cir. 2021).

Where the virus poses a special danger because of the particular features of an
employee's job or workplace, targeted regulations are plainly permissible. We do
not doubt, for example, that OSHA could regulate researchers who work with the
COVID-19 virus. So too could OSHA regulate risks associated with working in
particularly crowded or cramped environments. But the danger present in such
workplaces differs in both degree and kind from the everyday risk of contracting
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COVID-19 that all face.
National Federation of Independent Business v. Department of Labor, Occupational
Safety and Health Administration, 142 S.Ct. 661, 665-666, 211 L.Ed.2d 448 (5.Ct. 2022)

A “virus” is “any of various submicroscopic agents that infect living organisms,
often causing disease™ which are “[u|nable to replicate without a host cell.” Virus,
The American Heritage Dictionary,
https://www.ahdictionary.com/word/search.html?q=VIRUS (last visited Aug. 11,
2021). Surely, in ordinary parlance, no one would understand a submicroscopic
agent that infects a living organism to be capable of causing direct physical loss or
damage to a brick-and-mortar structure, like a dental office building, Although a
virus is a tangible, microscopic thing capable of “contaminating” property, one
simply does not consider that attachment as damaging to a wall, ceiling, or
floor—the physical presence of the virus on these structures, notwithstanding.

People may take measures that modify property to protect themselves from any
direct physical loss or damage caused by a virus, like putting up plexiglass
barriers at a grocery store checkout area. But these physical measures are not
there to protect property in the same way that, for example, hurricane shutters and
sandbags protect property from direct physical loss or damage. Rather, these
measures were meant to protect people from contracting the virus. Town Kitchen
LLC v. Certain Underwriters at Lloyd's, London, 522 F.Supp.3d 1216, 1222 (SD
Fla. 2021) (“[C]oronavirus particles damage lungs, they do not damage
buildings.™); Johnson v. Hartford Fin. Servs. Grp., Inc., 510 F.Supp.3d 1326,
1334 (N.D. Ga. 2021) (*Any ‘actual” change [to property where coronavirus is
present] is instead premised on the omnipresent specter of COVID-19, a
generalized “alteration” experienced by every home, office, or business that
welcomes individuals into an indoor setting across the globe.™).

Scherder v. Aspen American Insurance Company, 333 F.Supp.3d 1098, 1104-1105
(D.M.D. Fla. 2021),

The court may, on its own or upon request of a party, and at any stage of the
proceeding, take judicial notice of a fact that is not subject to reasonable dispute because
it can be accurately and readily determined from sources whose accuracy cannot
reasonably be questioned. SDCI. 19-19-201; FRE. 201, “Because government
publications are matters of public record and can be easily verified, they are proper

subjects of judicial notice.” McGhee v. City of Flagstaff, ~ Fed. Supp. . WL
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2309881 *2 (D. Ariz. 2020), Gent v. CUNA Mut. Ins. Sec'y, 611 F.3d 79, 84 n.3 (1st Cir.
2010) (taking judicial notice of information concerning the transmission of Lyme Disease
from the CDC website); Jenner v. Dooley, 590 N.W.2d 463, 470, 20 9 15 (SD 1999)(and
cases cited therein) (On a “12(b)(5)” motion the “court may take judicial notice of mater
of general public record” and this “will not convert a dismissal motion into a motion for
summary judgment”): Jaludi v. Citigroup, 2020 W1, 7086142 (D.M.D.PA., 2020)
(“’[W]e may properly take judicial notice of “records and reports of administrative
bodies” such as OSHA); Sturgeon v. Pharmerica Corp., 438 F. Supp. 3d 246, 258 (E.D.
Pa. 2020); Fadaie v. Alaska Airlines, Inc., 293 F. Supp. 2d 1210, 1214 (W.D. Wash.
2003) (taking judicial notice of administrative complaint filed with OSHA); See In re
American Apparel, Inc. Shareholder Litigation, 853 F.Supp.2d 1043, 1062
(C.D.Cal.2012) (“Taking judicial notice of news reports and press releases is appropriate
for show[ing] ‘that the market was aware of the information contained in news articles'”).
This includes a Rule 12(b) motion to dismiss for failure to state a claim. Da Costa v.
Immigration Investor Program Office, --- F.Supp.3d ----, WL 17173186 (D.D.C. 2022)
(The Court may consider facts alleged in the complaint, anv documents attached to or
incorporated in the complaint, and matters of which courts may take judicial notice,
including information posted on official public websites of governmental agencies);
Jenner v. Dooley, Supra, Matthews v. JPMorgan Chase Bank, N.A., 2013 WL 12106937
n.3 (D.N.D. Ga. 2013); Molina v. Washington Mutual Bank, 2010 W1, 431439 *3 (D.S.D.
Cal. 2010); Krueger v. Adventist Health System/West, 2022 WL 2052652 *1 (D.E.D. Cal.
2022); Jaludi v. Citigroup, 2020 WL 7086142 (D.M.D.PA., 2020). Franken requests

that this Court take judicial notice of certain facts published on official public websites of
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governmental agencies --- the United States Center for Disease Control and Prevention

(CDC), and the U.S. Department of Labor, Occupational Health and Safety

Administration (OSHA) --- regarding the SAR-CoV-2 virus, safety in the workplace,

COVID-19 and/or Smithficld’s Sioux Falls plant where Franken worked. It is not clear if’

Smithfield disputes the authenticity of these websites or the accuracy of the information.
According to the United States Center for Disease Control (CDC):

COVID-19 (coronavirus disease 2019) is a disease caused by a virus named
SARS-CoV-2.... It is very contagious and has quickly spread around the world.

COVID-19 most often causes respiratory symptoms that can feel much like a
cold, a flu, or pneumonia. COVID-19 may attack more than your lungs and

respiratory system. Other parts of your body may also be affected by the disease.
xS

e Hundreds of thousands of people have died from COVID-19 in the United

States.
ook

The word corona means crown and refers to the appearance that coronaviruses get
from the spike proteins sticking out of them. These spike proteins are important to
the biology of this virus. The spike protein is the part of the virus that attaches to a
human cell to infect it, allowing it to replicate inside of the cell and spread to
other cells.
(https://www.cde.gov/coronavirus/2019-ncov/your-health/about-covid- 19/basics-covid-
19.html - Last updated Nov. 4, 2021. Source: National Center for Immunization and
Respiratory Diseases (NCIRD), Division of Viral Diseases.): (Appx-50). “People with
COVID-19 have had a wide range of symptoms reported — ranging from mild symptoms
to severe illness. Symptoms may appear 2-14 days after exposure to the virus.”
(https://www.cdc.gov/coronavirus/2019-ncov/symptoms-testing/symptoms.html - Last
Updated Oct. 26, 2022. Source: National Center for Immunization and Respiratory

Diseases (NCIRD), Division of Viral Diseases); (Appx-51).

According to OSHA:
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SARS-CoV-2, the virus that causes COVID-19, is highly infectious and spreads
from person to person, including through aerosol transmission of particles
produced when an infected person exhales, talks, vocalizes, sneezes, or coughs.
COVID-19 is less commonly transmitted when people touch a contaminated
object and then touch their eves, nose, or mouth. *** Particles containing the
virus can travel more than 6 feet, especially indoors and in dry conditions with
relative humidity below 40%.
ek
Under the OSH Act, employers are responsible for providing a safe and healthy
workplace free from recognized hazards likely to cause death or serious physical
harm. Emplovers should ... implement multi-lavered interventions to protect ...
workers and mitigate the spread of COVID-19, including:
g e
3 Implement physical distancing in all communal work areas .... ***
[Glenerally at least 6 feet of distance is recommended, although this is not a
guarantee of safety, especially in enclosed or poorly ventilated spaces.
LR X
7. Perform routine cleaning and disinfection. If someone who has been in the
facility within 24 hours is suspected of having or confirmed to have COVID-
19, follow the CDC cleaning and disinfection recommendations.
o
Employers should take additional steps ... due to the following types of
workplace environmental factors ...:
=  (Close contact— where ... workers are working close to one another, for
example, on production or assembly lines .... [and] when clocking in or out,
during breaks, or in locker/changing rooms.

*  Duration of contact — where ... workers often have prolonged closeness to
coworkers (e.g., for 6-12 hours per shift).

= Type of contact — where ... workers may be exposed to the infectious virus
through respiratory particles in the air—for example, when infected workers
in a manufacturing or factory setting cough or sneeze, especially in poorly
ventilated spaces. ***

It is also possible... that exposure could occur from contact with contaminated
surfaces or objects, such as tools, workstations, or break room tables.

Kok

In these types of higher-risk workplaces — which include manufacturing; meat, ...
and poultry processing; ... and agricultural processing settings — this Appendix
provides best practices to protect ... workers. Please note that these
recommendations are in addition to those in the general precautions described
above ....

dookk

In meat, poultry, and seafood processing settings, manufacturing facilities; and
assembly line operations (including in agriculture) involving ... workers:

= Ensure adequate ventilation in the facility....
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= Space such workers out, ideally at least 6 feet apart.... Barriers are not a
replacement for worker use of face coverings and physical distancing,

(https://www.osha.gov/coronavirus/safework - “Protecting Workers: Guidance on

Mitigating and Preventing the Spread of COVID-19 in the Workplace™), (Appx-53-60).

On April 20, 2020 --- the day after Craig Franken’s death --- The U.S.

Department of Labor, OSHA, opened a Complaint Health Inspection against Smithfield

and its Sioux Falls plant where Franken had worked; and, following that investigation, on

September 9, 2020, OSHA issued a citation to Smithfield for a serious violation.

(https://www.osha.gov/ords/imis/establishment.inspection_detail?id=1472736.015),

(Appx-62). OSHA published a news release on its website dated September 10, 2020,

that:

The U.S. Department of Labor’s Occupational Safety and Health Administration
(OSHA) has cited Smithfield Packaged Meats Corp. in Sioux Falls, South Dakota,
for failing to protect employees from exposure to the coronavirus. OSHA
proposed a penalty of $13,494, the maximum allowed by law.

Based on a coronavirus-related inspection, OSHA cited the company for one
violation of the general duty clause for failing to provide a workplace free from
recognized hazards that can cause death or serious harm. At least 1,294
Smithfield workers contracted coronavirus, and four emplovees died from the
virus in the spring of 2020.

%%

OSHA guidance details proactive measures emplovers can take to protect workers
from the coronavirus, such as social distancing measures and the use of physical
barriers, face shields and face coverings when employees are unable to physically
distance at least 6 feet from each other.

%%

Smithfield has 15 business days from receipt of the citation and penalty to comply
... or contest the findings. ...

OSHA’s coronavirus response webpage offers extensive resources for addressing
safetv and health hazards during the evolving coronavirus pandemic.

(https://www.osha.gov/news/newsreleases/region8/09102020), (Appx-68-69). On

September 23, 2020, Smithfield contested the “Serious” violation, “Nr Exposed: 467;
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and on December 16, 2021, Smithfield entered into a formal settlement --- paying the
$13,494.00 fine imposed.
(https://www.osha.gov/ords/imis/establishment.violation detail 7id=1472736.015&citatio
n 1d=01001); (Appx-70-71).

Prior to 1975, SDCL 62-1-1(2) defined “injury™ as: “[O]nly injury by accident
arising out of and in the course of the employment, and shall not include a disease in any
form except as it shall result from the injury.” Kirnan v. Dakota Midland Hosp., 331
N.W.2d 72 (SD 1983). “In 1975 the phrase “by accident” was repealed by the
legislature. 1975 SD Sess.L. ch. 322, 1.” Lather v. Huron College, 413 N.W.2d 369, 372
(SD 1987). This legislative amendment was quite substantive when considered in light of
the case law which had developed interpreting the term “by accident™.

The pre-1973 statute has been interpreted on numerous occasions. In cases
involving the aggravation of a preexisting disease, this court has adopted the
“unusual exertion rule.” This position was set forth in Oviaft v. Oviatt Dairy
Co., 80 SD 83, 85, 119 N.W.2d 649, 650 (1963), in which this court stated:

It is settled law in this state that disease, or the aggravation of an existing
disease, 1s compensable, but that such disease or aggravation must be
assignable to a definite time, place and circumstance, and that the disease,
or aggravation of such disease, must result from unusual exertion.
(Citations omitted)

The proposition that the law requires unusual exertion be assignable to a definite
time, place and circumstance was most recently reaffirmed in Wold v. Meilman
Food Industries, 269 N.W.2d 112 (8D 1978).

Nomne of these cases, however, have interpreted the statute in light of the 1975
amendment which deleted the phrase “by accident.” By deleting this phrase,
South Dakota joined the states of California, Iowa, Maine, Massachusetts,
Minnesota, Pennsylvania and Rhode Island i eliminating the requirement. 1B
Larson, Workmen's Compensation Law 37.10. Deletion of “by accident™ has
resulted in the rejection of the unusual exertion requirement in these jurisdictions.
For example, soon after the deletion of “accident” from their statute, the
Minnesota Supreme Court noted that it was no longer necessary to prove unusual
exertion. Fleischer v. State of Minnesota, Dept. of Highways, 247 Mnn. 396, 77
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N.W.2d 288 (1956). Golob v. Buckingham Hotel, 244 Minn. 301, 69 N.W.2d 636
(1935). We agree with the approach taken by Minnesota and other jurisdictions
which have deleted “by accident™ from their statutes and we too choose to
abandon the unusual exertion requirement.

This court's interpretation of SDCL 62-1-1 as amended was anticipated by the
Division. The Division properly discarded the unusual exertion rule and
proceeded to the relevant test of causation: whether the injury was one arising out
of and in the course of the employment. 1B Larson, Workmen's Compensation
Law, 38.30. As noted by the Minnesota Supreme Court in Peterson v. Ruberoid
Company, 261 Minn. 497, 499, 113 N.W.2d 83, 86 (1962):

[T]he fact that an employee dies from a heart attack at his usual place of
employment and during his usual hours thereof is not sufficient, in itself,
to impose coverage under the Workmen's Compensation Act. The
claimant has the burden of establishing a causal connection between the
employment and the disability. In other words, it must be shown that the
heart attack was brought on by strain or overexertion incident to the
employment, even though the exertion or strain need not be unusual or
other than that occurring in the normal course of the employment.

Kirnan v. Dakota Midland Hosp., 331 N.W.2d 72, (SD 1983). In 1989 the South Dakota
Supreme Court stated:

To recover disability benefits under the worker's compensation statutes, the
claimant has the burden of establishing a “causal connection between the
employment and the disability.” Kirnan v. Dakota Midland Hosp., 331 N.W.2d
72, 74 (SD 1983) (quoting Peterson v. Ruberoid Company, 261 Minn. 497, 499,
113 N.W.2d 83, 86 (1962)). See also SDCL 62-1-1(2). The testimony of
“professionals™ 1s crucial in establishing this causal relationship because the field
is one in which laymen ordinarily are unqualified to express an opinion, Wold,
209N.W.2d at 115; Podio v. American Colloid Co., 83 SD 528, 534, 162 N.W.2d
385, 388 (1968).

Lawler v. Windmill Restaurant, 435 N.W.2d 708, 709 (SD 1989). In making the 1975
deletion of the “by accident™ phrase, it can only be assumed that the Legislature intended
that an “injury” need not be traceable to a definite time and place nor need the
determination of compensability in cases rise or fall on whether “unusual exertion™
existed.

A 1995 amendment of the statute declared that injuries as defined therein will be
compensated only if proven by medical evidence and only if one of three
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conditions is satisfied. SDCL 62-1-1(7). The worker must show: (1) the
employment or employment related activities was a major contributing cause of
the condition complained of;, or (2) where an injury combines with a preexisting
disease or condition, the employment or employment related injury is and remains
a major contributing cause of the disability, impairment or need for treatment; or
(3) where an injury combines with a preexisting work related compensable injury,
the subsequent employment or subsequent employment related activities
contributed independently to the disability, impairment or need for treatment. /4.

As we noted in Steinberg, the legislature's use of condition rather than injury in
the amendment is significant. Steinberg, 2000 SD 36, ¥ 10, 607 N.W.2d at

600. /njury is the act or omission which causes the loss whereas condition is the
loss produced by an injury, the result. /d. The addition of this new statutory
language did not increase the causal connection a worker must show between

his injury and his employment, but it did place a new burden on the worker to
show that his employment activities were a major contributing cause of his
resulting condition. Id. In short, in order to prevail, an employee secking benetits
under our workers' compensation law must show both: (1) that

the injury arose out of and in the course of employment and (2) that the
employment or employment related activities were a major contributing cause of
the condition of which the employee complained, or, in cases of a preexisting
disease or condition, that the employment or employment related mjury is and
remains a major contributing cause of the disability, impairment, or need for
treatment. SDCL 62-1-1(7)a)—(b); Steinberg, 2000 SD 36, 9 29, 607 N.W.2d
596, 606.

Grauel v. South Dakota School of Mines and Technology, 619 N.W.2d 260, 263, 145 9
8-9 (SD 2000). See Pierre v. ABF Freight, 211 A.D.3d 1284, 180 N.Y.S8.3d 337
(Supreme Ct., App. Div., N.Y. 2022).

“[A]rising out of” and “in the course of” are independent factors relevant to “the
general inquiry of whether the injury or condition complained of is connected to
the employment.” Indeed, “the factors are prone to some interplay and
‘deficiencies in the strength of one factor are sometimes allowed to be made up by
the strength in the other.”” Moreover, “application of the workers' compensation
statutes 1s not limited solely to the times when the emplovee is engaged in the
work that he was hired to perform.” Rather, we construe “arising out of and i the
course of” liberally in favor of injured employees. Moreover, “workers'
compensation is the exclusive remedy against employers for all on-the-job
injuries to workers except those injuries intentionally inflicted by the

employer.” It is designed to replace the “common law's doubtful tort based
recovery system with a system based on a right to relief upon establishing the fact
of employment, “automatic and certain, expeditious and independent of proof of
fault.”
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1. “Arising out of the employment”

To prove that his injury arose “out of”” the employment, [the Claimant]
must prove that there exists a causal connection between the injury and the
employment. “The emplovment need not be the direct or proximate cause of the
injury [;] rather it is sufficient if ‘the accident had its origin in the hazard to which
the employment exposed the emplovee while doing [his] work.” ”* Therefore, an
injury will be deemed to have arisen out of the employment if: 1) the employment
“contributes to causing the injury; or 2) the activity is one in which the employee
might reasonably be expected to engage; or 3) the activity brings about the
disability upon which compensation is based.”
=
2. *In the course of the employment”

“‘[I]n the course of employment’ refer[s] to ‘the time, place and
circumstances of the injury.” ““An employee [will be| considered in the course of
the employment if he is doing something that is either naturally or incidentally
related to his employment or which he is either expressly or impliedly authorized
to do by the contract or nature of the employment.”

Petrik v. JJ Concrete, Inc., 865 N.W.2d 133, 137-138, 39 Y 11-12, 15. (SD 2015)
[(citations omitted)] (horseplay was in the course of employment).; See Krier v. Dick’s
Linoleum Shop, 98 N.W.2d 486 (1959)

What s an injury? The Pennsylvania Supreme Court, in a worker’s compensation
appeal, aptly states:

In Creighan v. Firemen's Relief and Pension Fund Board, 397 Pa. 419, 155 A.2d
844 (1959), this Court observed that, ** *in commeon speech the word “injury,” as
applied to personal injury to a human being, includes whatever lesion or change
in any part of the system produces harm or pain, or a lessened facility of the
natural use of any bodily activity or capability.” ” 1d. at 425, 155 A.2d at

847 (emphasis added) (quoting Burns' Case, 218 Mass. 8, 12, 105 N.E. 601, 603
(1914)). Going further, this Court in Creighan went on to state that ** *[t|he word
“injury,” in ordinary modern usage, is one of very broad designation °,” and that «
‘its common and approved usage extends to and includes any hurtful or damaging
effect which may be suffered by anyone °. It 1s true that Creighan was about the
rights of an allegedly injured person pursuant to a pension statute, and not the
Workmen's Compensation Act. However, the case is greatly significant for our
present purposes in that the Court had to give meaning to the word “injury” in the
absence of an express statutory definition. Indeed, in Workmen's Compensation
Appeal Board v. Bernard S. Pincus Co., supra, we embraced Creighan's broad
definition of “injury” for the purpose of construing section 301(c)(1) of the Act.
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Pawlosky v. W.C.A.B., 5314 Pa. 450, 525 A.2d 1204, 1209 (Pa. 1987). In the Creighan
case, the Pennsylvania Supreme Court stated:

|W]e are compelled to give to the word injury its common, non-technical
meaning. What is that meaning? Webster's International Dictionary defines injury
as:

‘Damage or hurt done to or suffered by a person or thing, detriment to, or
violation of, person, character, feelings, rights, property, or interests, or the value
of a thing * * * Synonyms: Detriment, hurt, loss, impairment, evil, ill, injustice,
wrong * * * Injury is the general term for hurt of any sort, whether suffered by a
person (often in the sense of a wrong) or a thing.”

It will be noted that nowhere in the definition is violence a preliminary sine gua
non to injury. Thus, according to Webster, a not inconsequential authority on
words, a breakdown of tissue in the lungs may (under certain circumstances) be as
much an mjury as a laceration of flesh and muscle or even a fracture of bone,
gspecially if the drastic change in the fabric of the lungs is the result of mishap or
misadventure. Nor does the physical disablement need to occur simultaneously
with the physical phenomenon which is its cause, in order for the disablement to
be denominated an injury. For instance, a fireman who rubs against a poisonous
chemical, whose injuring properties do not become manifest on the fireman's
body until days, or even weeks, following the contact, is no less injured in the
performance of his duty than the fireman who falls from a ladder. Nor should it be
doubted that a fireman who contracts ivy poisening while climbing the side of a
building in performing rescue work 1s injured just as surely as if he had been
struck by cascading debris.

Creighan v. Firemen's Relief and Pension Fund Bd. of City of Pittsburgh,
397 Pa. 419,423, 155 A.2d 844 (Pa. 1939) (tuberculosis). The Commonwealth Court of

Pennsylvania in a worker’s compensation case determined:

Section 301(c)(1) of the Act states in pertinent part, “[t|he terms “injury” and
‘personal injury,” as used in this act, shall be construed to mean an injury to an
employee, regardless of his previous physical condition, arising in the course of
his employment and related thereto....” 77 P.S. 411(1). “Injury” is not defined
beyond the emphasis that the condition must be related to employment.

Our appellate courts decline to define the term in more detail, instead
concentrating on the question of whether the injury is related to the

employment. See Workmen's Comp. Appeal Bd. (Squillacioti) v. Bernard S.
Pincus Co., 479 Pa. 286, 388 A.2d 659 (1978)(no technical definition of “injury”
warranted, standard dictionary or common speech definition adequate for
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purposes of Act), Jackson Twp. Volunteer Fire Co. v. Workers' Comp. Appeal Bd.
(Wallet), 140 Pa.Cmwlth. 620, 394 A.2d 826 (1991)(“injury”™ broadly defined to
encompass all work-related harm including any hurtful or damaging effect which
may be suffered by anyone), Barnes and Tucker Co. v. Workmen's Comp. Appeal
Bd. (Sewalish), 40 Pa.Cmwlth.152, 396 A.2d 900 (1979)(“injury” under Act must
be given liberal construction); Workmen's Comp. Appeal Bd. (Young) v.
Bethlehem Steel Corp., 23 Pa.Cmwlth.454, 352 A.2d 571 (1976)(injury need not
be pinpointed to specific event or definable incident so long as the injury arises in
the course of employment and is related thereto).

Merriam—Webster's Collegiate Dictionary 601 (10th ed.2001) defines “injury” as
follows:

1 a: an act that damages or hurts: WRONG b: violation of another's rights

for which the law allows an action to recover damages 2: hurt. damage. or
loss sustained][. ]

Considering the foregoing, we are aware of no authority that requires a worker's
compensation injury to carry a professional diagnosis or descriptive tag. As
discussed hereafter, pain itself, if causally related to employment, may be
compensable under the Act as an injury. The presence of a diagnosis may impact
the credibility of testimony addressing the existence of pain or its relationship to
employment, but it is not a legal precondition.
Meadow Lakes Apartments v. W.C.A.B.(Spencer), 894 A.2d 214, 217 (Commonwealth.
Ct. Pa. 2006). See Logan v. New York City Health & Hosp. Corp., 139 A.D.3d 1200, 32
N.Y.S.3d 342, 345, 2016 N.Y. Slip Op. 03776 (S.Ct., App. Div., N.Y. 2016) (“the plain
meaning of the term accident is not synonymous with the term injury™); See Pierre v.
ABF Freight, 211 A.D.3d 1284, 180 N.Y.S.3d 337 (Supreme Ct., App. Div., N.Y. 2022)
(contracting COVID in the workplace is a hazard and a compensable “injury™), Tinker v.
Firestone Tire & Rubber Co., 1935 WL 1817 *2, 19 Ohio Law Abs. 227, 228 (Ct. App.
Ohio 1935)(“"Injury” 1s defined in Webster's New International Dictionary as “1. Damage
or hurt done to or suffered by a person or thing ***. 2. An act which damages. harms, or

kb

hurts; also a hurt or damage sustained; as, they suffered severe injuries. "), Smothers v.

Gresham Transfer, Inc., 332 Or. 8, 323 P.3d 333, 339 (Oregon 2001) (A standard
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dictionary defined “injury,” in part, as ‘any wrong or damage done to a man's person,
rights, reputation, or goods. That which impairs the soundness of the body or health, or
which gives pain, is an injury.” Webster, American Dictionary at 606.7); In re Mauz, 218
Mass. 8, 105 N.E. 601, 603 (Supreme Jud. Ct. Mass. 1914) (*In common speech the word
‘injury,” as applied to a personal injury to a human being, includes whatever lesion or
change in any part of the system produces harm or pain or a lessened facility of the
natural use of any bodily activity or capability.”), See Taylor v. Imperial Cas. & Indem.
Co., 82 SD 298, 144 N.W.2d 856, 858, and footnote 2 (1966) (citing, Meyer v. Roettele)
{The general meaning attributed to the word “accident™ as used in the Workmen’s
Compensation Law is not at variance with caselaw concerning insurance policies
defining accident as “an designed, sudden, and unexpected event, usually of an afflictive
or unfortunate character, and often accompanied by a manifestation of force.”).

Franken has alleged, that on or about April 19, 2020, while engaged in the course
and scope of Craig A. Franken’s employment, Craig A. Franken suffered a work-related
injury including, but not limited to, COVID-19 pursuant to SDCL 62-1-1(7)(a), 62-1-
1(7)(b), and/or 62-1-1(7)(c), and that the working conditions/activities at the Smithfield
plant, are a major contributing factor for Craig A. Franken’s need for medical treatment
and hospitalization for his infection/injury, and Craig’s COVID-19 condition and
COVID-19--related death on April 19, 2020. (AR at 003); (Appx-11). We can
reasonably infer and assume, for purposes of the motion to dismiss, many factual matters
--- at all times material, “on or about April 19, 2020 --- supporting that Mr. Franken,
while in the course and scope of his employment, suffered a compensable “injury” under

SDCL 62-1-1-(7). Craig Franken was where his emplover directed him to be. The plant
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area where Craig Franken was working at Smithfield was a hot bed work environment
(1.e., the condition of the premises and/or by the operation of Smithfield’s business or
aftairs) teeming with the highly transmissible, pathogenic, biological agent, SARS-CoV-
2 and/or mutation(s) thercof --- concentrated on, and contaminating, persons, animals,
and surfaces, and concentrated in, and contaminating, the air --- in Craig Franken’s work
space. Smithfield, through the conditions of its premises and/or its business activities,
exposed Franken to a bio-hazard incidental to his employment --- namely the presence of
SARS-CoV-2 virus and/or mutations therefrom. The SARS-CoV-2 virus was transmitted
to Craig Franken, while he was physically working at Smithficld, by one or more of the
following modes of transmission: (a) direct, indirect, or close contact with infected
people through infected secretions such as saliva and respiratory secretions or their
respiratory droplets, which are expelled when an infected person coughs, sneezes, talks or
sings, and the virus reaches the mouth, nose or eyes of a susceptible person and results in
infection, and/or (b) indirect contact transmission involving contact of a susceptible host
with a contaminated object or surface and followed by touching the mouth, nose, or eyes.
The pathogenic, parasitic, biological agent, SARS-CoV-2 virus, invaded and insulted and
caused harm to the physical structure(s) of Mr. Franken’s body by his being unduly
exposed at work. After viral entry into (invasion of) Franken’s bodily tissue, over the
next 2-14 days the parasitic viruses attached to and entered Mr. Franken’s healthy living
cells, and replicated, propagated, and proliferated in Mr. Franken’s body, causing tissue
injury, including his lungs and/or organs. This directly led to (the legal cause of) Mr.

Franken developing medical symptoms and conditions, (like COVID-19 disease,
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difficulty breathing, respiratory failure, cardiac arrest), including Craig Franken’s
premature, unfortunate death on April 19, 2020.

The Department’s determination was correct that Claimant alleges: (a) Franken
suffered a work-related injury pursuant to SDCL 62-1-1(7), and (b) the working
conditions at Smithfield on or about April 19, 2020, are a major contributing factor to
Franken’s need for medical treatment and his death. (AR at 049). The Circuit Court erred
in determining that under South Dakota law a “disease or aggravation must be assigned to
a definite time, place and circumstance”, and Franken “has not asserted in her petition a
definite time, place, and circumstance of exposure to COVID-19, so as alleged it is not
‘injury” for purposes of workers' compensation”, and “|a]ccordingly, the ALJ's decision
dismissing Count 1 of Karen's petition was correct.” Alternatively, after (1) accepting the
material allegations in the Petition as true and construing them in a light most favorable
to the petitioner, (2) liberally construing SDCL 62-1-1(7), favoring the resolution of this
case upon the merits rather than on failed or inartful accusations, it can be said, as a
matter of law, that Franken’s statements in the Petition (a) are enough to raise a right to
worker’s compensation benefits above the speculative level, (b) are sufficient to put a
person of common understanding on notice, with reasonable certainty of the accusations
against Smithfield so Smithfield may prepare its defense, and (¢) adequately state a time
(on or about April 19, 2020), a place (at his workplace while working), and circumstance
(body unduly exposed to and invaded/infected by a highly transmissible, replicating,
pathogenic, parasitic, biological agent, SARS-CoV-2). Considering the “plain, ordinary,
and popular meaning” of the word “injury” in SDCL 62-1-1(7), Franken’s authorized

work activities at Smithfield and the hazardous workplace environment legally caused
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“injury” to Franken as “injury” and “the injury” are defined by SDCI, 62-1-1(7) and
South Dakota law. Pierre v. ABF Freight, supra, Meyer v. Roettele, supra; Hanzik v.
Interstate Power Co., supra. Otherwise, the word “injury” in SDCL 62-1-1(7) 1s
ambiguous; and “if the statute has an ambiguity, it should then be liberally construed in
favor of injured employees.” Hayes v. Rosenbaum Signs & Outdoor Advertising, Inc.,
853 N.W.2d 878, 885 (SD 2014) (citation and quotation omitted)).
SDCL Ch. 21-68 Does Not Apply to Franken’s Workers® Compensation Claim/Case
“Worker’s compensation was designed by the legislature to be the exclusive
method of compensating worker’s injured on the job in all but extraordinary
circumstances.” Harn v. Continental Lumber Co, 506 N.W.2d 91, 95 (SD 1993). That is
why worker’s compensation statutes are liberally construed to provide coverage even
when evervone (including the injured employee and employer) would prefer otherwise.
Harn v. Continental Lumber Co, 506 N.W.2d 91, 95 (SD 1993). Long before Mr.
Franken’s unfortunate death, and the subsequent enactment of SDCL 21-68, statutory
benefits under Title 62-4 has been the exclusive remedy for all on-the-job injuries to
employees, except an action for damages in circuit court against an employer — for
intentional tort. Under SDCL 62-3-2, emplovers (and co-employees) are immune from
an action for damages by an injured employee for negligence; as the responsibility that
rests upon, and is assumed by, the employer under Title 62 for statutory
compensation/benefits supplants the common law and 1s an absolute liability irrespective
of negligence. Hagemann ex rel. Estate of Hagemann v. NJS Engineering, inc., 632
N.W.2d 840, 843-844 (SD 2001); SDCL 62-3-1; SDCL 62-3-3 (emplover and employee

are presumed to have accepted, and be bound by, the provision of Title 62).
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“Title 62 ... governs workers' compensation in South Dakota”. Martin v.
American Colloid Co., 804 NW.2d 65 413 (SD 2011) “Proceedings under the
Work|ers'| Compensation Law ... are purely statutory, and the rights of the parties and the
manner of procedure under the law must be determined by its provisions.” Martin v.
American Colloid Co., 804 N.W.2d 63 9 12 (SD 2011); Caldwell v. John Morrell & Co.,
489 N.W.2d 353, 364 (SD 1992) (quoting Chittenden v. Jarvis, 68 SD 5, 8, 297 N.W.
787, 788 (1941)).

The proceedings before the Department of Labor under SDCL Title 62 1s a
“contested case™ ---*“a proceeding... in which the legal rights, duties, or privileges of a
party are required by law to be determined by an agency after an opportunity for hearing
....7 (SDCL 1-26-1(2)). When a hearing is requested in a contested case under SDCL
Title 62, the matter is heard before a “hearing examiner™, who is an “employee of the
Department of Labor and Regulation.” (SDCI. 62-7-12.1 and 12.2).

“The [workman’s compensation] system 1s designed to be essentially
nonadversarial. Whatever its faults. real or imagined, the system presupposes that all
workers will benefit more if claims [for compensation| are processed routinely and paid
quickly.” Sowards v. Hills Materials Co., 321 N.W.2d 649, 652 (SD 1994). “Workman’s
compensation proceedings are “nonadversarial, [and] informal [in] nature.” Sowards v.
Hills Materials Co., 521 N.W.2d 649, 652 (SD 1994).

“An action 1s an ordinary proceeding in a court of justice, by which a party
prosecutes another party for the enforcement, determination, or protection of a right, the
redress or prevention of a wrong, or the punishment of a public offense. Every other

remedy is a special proceeding.” (SDCL 15-1-1(1)). See Sullivan v. Hudson, 490 U.S.
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877, 894, 109 S.Ct. 2248, 104 1..Ed.2d 941 (1989) (“[t]he plain meaning of “civil action”
1s a proceeding in a court, see Black's Law Dictionary 26, 222 (5th ed. 1979)7); A
worker’s compensation proceeding (and appurtenant appeal) is not an action but a
special proceeding. See Hickman v. Gumerson, 190 Okla. 514, 125 P.2d 765, 767 (OK
1942) (“Tt 1s settled law that the statutory right to compensation must, by statute, be
established by resort to the special proceeding before the Industrial Commission™), Loyd
v. Family Dollar Stores of Nebraska, Inc., 304 Neb. 883, 937 N.W.2d 487, 490 (Neb.
2020), Larsen v. D B Feedyards, fnc., 264 Neb. 483, 648 N.W.2d 306, 309 (Neb. 2002)
(““It 18 well settled that a workers' compensation case is a “special proceeding” for
appellate purposes.”™); Ferguson v. State, 151 Ohio St.3d 265, § 23, 87 N.E.3d 1250 (Ohio
2017); Putman v. Wenatchee Valley Medical Center, P.S., 166 Wash.2d 974, 216 P.3d
374, 378 (Wash. 2009), Hanson v. North Dakota Workmen's Compensation Bureau, 63
N.D. 479, 248 N.W. 680, 685 (N.D. 1933); See State v. Tavior, 30 SD 304, 138 N.W.
372, 373 (SD 1912)(The proceeding for removal of a neglected child to a home for
dependent children “was purely a special proceeding finding its authority solely in the
statutes, and, like all other special proceedings, its conduct is governed by the express
provisions of the statutes.™).

Worker's compensation proceedings are generally not governed by the rules of
civil procedure and their venue provisions. Sowards v, Hills Materials Co., 521 N.W.2d
649, 652 (SD 1994); See SDCL 62-2-5. “|T[he plain and ordinary meaning of ‘any civil
action for damages’ is an action brought by an injured party against the wrongdoer to
recover compensation in the form of money damages for the full measure of the loss or

injury that was naturally and proximately caused by the wrongful act in order to make the
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injured party whole.” Nichols v. State Farm Mut., 851 So.2d 742, 756 (Ct. App. Fla.
2003) (Thomas D. Sawaya, concurring in part and dissenting in part) (citing, Hanna v.
Martin, 49 So0.2d 585 (Fla.1950) (*Damage may be defined to be the loss, injury or
deterioration caused by negligence, design or accident of one person to another in respect
to his person or property™.). “The term “any’ means that application ... is not limited to
negligence actions, but applies to other tort actions and to actions for breach of contract.”
Nichols, 851 So.2d at 756 (Ct. App. Fla. 2003).
SDCL 21-1-1 defines damages:
Every person who suffers detriment from the unlawful act or omission of
another may recover from the person in fault a compensation therefore in
money, which is called damages. Detriment is a loss or harm suffered in
person or property.
This definition utilizes the phrase “recover for the person in fault” as part of the
definition of damages. Compensation under the workers' compensation law 1s not
based on fault, but rather is a responsibility which the emplover assumes. SDCL
62-3-1. An award for workers' compensation pursuant to a work-related injury is
not encompassed by the wording of SDCL 21-1-13.1.
Blenner v. City of Rapid City. 670 N.W.2d 508, 515947 (SD 2003). “Compensation
benefits™ for an “injury” means the payments and benefits provided for in the South
Dakota workers’ compensation law, which include medical expenses, and benefits under
SDCL Ch. 62-4, subject to the conditions and limitations contained in Title 62. Lagge v.
Corsica Co-Op, 677 N.W.2d 569, 2004 SD 32 4 38; Sce SDCL 62-8-1(1). “The
compensation to which an employee is entitled arises out of his contract of employment,
and ... is not in the nature of damages for a tort.” Benson v. Sioux Falls Medical and
Surgical Clinic, 62 S.D. 324, 252 N.W. 864, 869 (SD 1934). An “action for damages,

injury or death” does not include a worker’s compensation claim or petition for statutory

benefits. Baker v. Shields, 767 N.W.2d 404, 409 (Iowa 2009). See Andreson v. Brink
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Flec. Const. Co., 5368 N.W.2d 290 16 (SD 1997) (Under SDCI. 62-4-38 to 39, an
employee may claim workers” compensation from the employer and/or pursue a common
law legal action for damages against the tortfeasor). “An action is commenced as to
cach defendant when the summons is served on him....” (SDCL 15-2-30). The South
Dakota Department of Labor is an agency --- a term which does not include the
Legislature, or the Unified Judicial System. (SDCIL. 1-26-1 (1)). An action or claim for
damages or relief that is removed from the exclusive remedy provision of SDCL Title 62
is not a right to, or claim for, compensation provided by or payable under Title 62. See
¢.g., Dudley v. Mesa Industries, 770 80.2d 1082, 1084 (Ala. 2000) (A tort action for
damages is not a claim for workman’s compensation).

SDCL Ch. 21-68 is not a part of Title 62 (South Dakota Workers’ Compensation
Laws), and makes no reference to Title 62, administrative proceedings under Title 62, or
to compensation or statutory death benefits under SDCL Ch. 62-4. “Title 21 of the
South Dakota Codified Laws governs South Dakota's judicial remedies”, including, but
not limited to, actions in circuit court for damages for breach of contract or for torts or for
wrongful death, civil action for declaratory judgment by courts of record, and other civil
actions at law or in equity in South Dakota circuit courts, which is part of the unified
judicial system, and which, under article V, § 1 of the South Dakota Constitution have
broad authority to “hear all civil actions™. Bingham Farms Trust v. City of Belle
Fourche, 932 N.W.2d 916, 2019 SD 50, 9 14 and n. 3; Rupert v. City of Rapid City, 827
N.W.2d 55, 68, 2013 SD 13 934 (SD 2013) . The circuit courts have “common-law
jurisdiction™ and “original jurisdiction in all actions at law and in equity™. (SDCL 16-6-8

and SDCL 16-6-9).
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Under SDCIL. 21-3-9 “Where applicable the law relating to worker’s
compensation supersedes the provisions of this chapter [(SDCL 21-5 — Wrongful Death
Actions)].” (Source: RC 1919, 2932; SDC 1939 & Supp. 37.2204). In a wrongful death
case in circuit court the plaintiff must prove an additional element of fault (e.g.,
negligence or intentional tort) --- and the burden of proof'is by a preponderance of the
evidence (a higher level burden of proof than under Title 62), and legal causation is
proximate cause (a higher level of legal causation than under Title 62'), and the alleged
tortfeasor may assert one or more common law affirmative defenses of contributory
negligence, assumption of the risk, consent, self-defense, defense of others, authority of
law, and/or justification. (See SDCL 15-6-8(¢)); See /n re Mauz, 532 B.R. 589, 598-99,
(Bkrtey. M.D. Pa. 2013) (cifations omitted). In a wrongful death action in circuit court
the plaintiff is entitled to a jury trial and may be awarded damages for pecuniary mjury to
the estate (heirs/beneficiaries), and loss of society, companionship, and affection, and in
some cases, conscious pain and suffering. Zoss v. Dakota Truck Underwriters, 590
N.W.2d 911, 913-914 (SD 1999).

Under SDCL 62-3-1 “The compensation provided by this title [62] is the measure
of responsibility which the employer has assumed for injuries to or death of any
employee.”

Worker's compensation was designed by the legislature to be the exclusive

method for compensating workers injured on the job in all but extraordinary

circumstances.... Consequently, this court construes worker’s compensation

statutes liberally to provide coverage even when the worker would prefer to avoid
it.” [eitations omitted].

! Petrik v. JJ Concrete, Inc., 865 N.W.2d 133,137, 2015 S.D. 39 9§ 12; Hughes v. Dakota
Mill and Grain, Inc., 959 N.W.2d 903, 909, 2021 S.D. 31 9 20.
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SDCL 62-3-2 states:
The rights and remedies herein granted to an employee subject to this title,
on account of personal injury or death arising out of and in the course of
employment, shall exclude all other rights and remedies of such emplovee,
his personal representatives, dependents, or next of kin, on account of such
injury or death against his emplover or any employee, partner, officer or
director of such employer, except rights and remedies arising from
intentional tort.

This Court has repeatedly stated that worker's compensation is the exclusive
remedy for emplovees injured on the job, except for intentional torts.

Canal Ins. Co. v. Abraham, 398 N.W.2d 512, 1918-20, 90 (SD 1999).

The chapter Employer Smithfield cites (SDCL 21-68), to support its motion,
applies to “civil actions”™, and claims for damages, or relief, which can only be brought in
circuit courts of general jurisdiction in the unitied judicial system, such as: (a) Civil
actions for damages against owner/possessors of property (e.g., premises lhability claim
by an invited or permitted entrant on land against homeowner, landlord, or business) for
“any injuries sustained from the individual’s exposure to COVID-197, except for
intentional exposure with intent to transmit (SDCL 21-68-3); (b) Civil actions for
damages against health care providers (medical malpractice tort claim) except for gross
negligence, recklessness, or willful misconduct (SDCI., 21-68-4), and (c¢) Civil actions
against makers/suppliers’/handlers alleging personal injury, death or property damage,
caused by use of disinfectants, cleaning supplies, or personal protective equipment (PPE),
except for any act or omission that constitutes gross negligence, recklessness, or willful
misconduct. (Appx-29). SDCL Ch. 21-68 makes clear that it may not be construed to
“eliminate or satisfy a required element of a claim or cause of action of any kind”, “deem
COVID-19 an occupational disease™, or “abrogate, amend, repeal, alter, or affect any

statutory or common law immunity or limitation of liability.” (SDCL 21-68-6). This
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would include immunity of employers? (and fellow employees) of injured workers (under
SDCL 62-3-2) from actions for damages for personal injury or death except for
mtentional tort. This would include compensation for injury or death under Title 62,
including SDCL 62-1-1(7), and SDCL Ch. 62-4 (medical expenses and disability
(indemnity) benefits).

Nothing in the Chapter cited by Employer (SDCIL. 21-68) expresses any
legislative intent to alter or affect an employer’s or employee’s rights and obligations
under Title 62. or the right of any party in a contested case to appeal in the circuit court
from a final decision, ruling or action by the Department of Labor. (SDCL 1-26-30.2);
See Jundt v. Fuller, 736 N.W.2d 508, 513 9 10 (SD 2007) (*| T|he constitutional
separation of powers between the executive branch and the judicial branch prevents
courts from involvement in review of administrative decisions unless there exists specific
legislative empowerment for the judiciary to act regarding executive branch functions;
when such delegation of power exists. appeals to the courts must follow such statutory
procedures as a condition precedent to obtaining subject matter jurisdiction”). SDCL 21-
68-2 cannot be interpreted the way Employer/Insurer propose; as this would frustrate the
statutory design (intent of legislature) of Title 62 to provide an exclusive statutory, no-
fault system and expeditious means of obtaining compensation for injured workers, and
provide employers limited, determinate liability.

SDCL 21-68-2 — Enacted July 1, 2021 -- Does Not Apply Retroactive to Franken’s
Work-related Injury, Conditions, and His Death on or about April 19, 2020.

The Department determined that Chapter 68 of Title 21 (including SDCL 21-68-2,

* An employer who is deemed to operate under Title 62 by being insured or self-insured
under SDCL 62-5-1 to 7.
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3, and 4) did apply retroactively, and did apply to any exposure to, or injury from,
COVID-19 between January 1, 2020, and December 31, 2022.

There is a deeply rooted jurisprudential presumption against retroactive
legislation. Landgraf'v. USI Film Prods., 511 U.S. 244, 245, 265, 114 S.Ct. 1483, 1487,
128 1L.Ed.2d 229 (1994); See Town of Goshen v. Town of Stonington, 24 Conn. 209, 222-
223, 18 (Supreme Court of Errors of Connecticut 1824) (“[A] statute is not to be
construed as having a retrospect. Such a construction ought never to be given unless the
expression of the law imperiously requires it.””). Statutes affecting substantive rights are
not given retroactive cffect absent clearly stated intention of the legislature. Sopkov. C
& R Transfer Company, Ifnc., 665 N.W.2d 94 9 (SD 2003). “This rule is rooted in the
notion that it would be unfair to change the grounds upon which an action may be
maintained on parties who have already transacted or who are already committed to
litigation.” Aoore v. McNamara, 201 Conn, 16, 513 A.2d 660, 663 (Conn. 1986).

[A] rule of presumed legislative intent 1s that statutes affecting substantive rights
shall apply prospectively only ... The rule is rooted in the notion that it would be
unfair to impose a substantive amendment that changes the grounds upon which
an action may be maintained on parties who have already transacted or who are
already committed to litigation ... In civil cases, however, unless considerations of
good sense and justice dictate otherwise, it is presumed that procedural statutes
will be applied retrospectively ... Procedural statutes have been traditionally
viewed as affecting remedies, not substantive rights, and therefore leave the
preexisting scheme intact ... [A]lthough we have presumed that procedural or
remedial statutes are intended to apply retroactively absent a clear expression of
legislative intent to the contrary ... a statute which, in form, provides but a change
in remedy but actually brings about changes in substantive rights is not subject to
retroactive application ... While there is no precise definition of either [substantive
or procedural law], it is generally agreed that a substantive law creates, defines
and regulates rights while a procedural law prescribes the methods of enforeing
such rights or obtaining redress ... Put differently, substantive changes to statutes
in the absence of any clear expression of legislative intent to the contrary [are]
presumptively prospective.” (Citations omitted; internal quotation marks omitted.)
Walsh v. Jodoin, 283 Conn. 187, 195-96, 925 A.2d 1086 (2007).
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Akkovun v. Crescent Star, LLC, WL 3652083, *1 (Super. Ct. Conn. 20153).

SDCL 2-14-21 makes clear that “No part of the code of laws enacted by 2-16-13
shall be construed as retroactive unless such intention plainly appears™. This includes
“The 2004 revision of volume 13" (also known as Title 21), and the “2021 cumulative
annual pocket parts” which includes SDCL Ch. 21-68. (Appx-38-40).

SDCL. 21-68-2 became effective July 1, 2021. See SDCIL, 2-14-16 (“[A]n act of
the Legislature which does not prescribe when it shall take effect, if passed at a regular
session, takes effect on the first day of July after its passage ....”") This is undisputed.
Claimant died of Covid in April of 2020. This is undisputed.

The liability of an emplover of an injured or deceased employee arises out of the
employment agreement or contract for hire, express or implied, between them. Rohlck v.
J & L Rainbow, Inc., 353 N.W.2d 521, 115 9 9 (SD 1996), Goodman v. Sioux Steel Co.,
475 N.W.2d 563, 564 (SD 1991), Buckman v. Montana Deaconess Hospital and State
Compensation Insurance Fund, 224 Mont. 318, 730 P.2d 380, 384-386 (Mont. 1986)
(citing Estate of Baker, 222 Kan. 127, 563 P.2d 431, 436 (Kan. 1977), Sadler v.
Philadelphia Coca-Cola, 269 A.3d 690, 704 (Commonwealth. Ct. Pa. 2022), app. den.,
282 A.3d 687 (Pa. 2022). Workmen's Compensation is of the nature of public benefits-
another unit in an overall system of wage-loss protection --- substantially the same as the
nature of social security benefits — social welfare legislation. FEstate of Baker, 222 Kan.
127, 563 P.2d 431,436 (Kan. 1977), Crowe v. City of Detroit, 631 N.W.2d 293 n.9 (Mich.
2001); Drouillard v. Stroh Brewery Co., 449 Mich. 293, 536 N.W.2d 530, 536 (Mich.
1995); Haney v. North Dakota Workers Compensation Bureau, 518 N.W.2d 195, 199

(N.D. 1994); See Jackson v. Lee's Travelers Lodge, Inc., 363 N.W.2d 838 (SD 1997)(1t is
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loss of earning capacity, not loss of wages per se, that is compensable in workers’
compensation.”). “Liability of an employer to an injured or deceased employee arises out
of the contract between them; the terms of the workmen’s compensation statute are
embodied in the contract”™ Cadwell v. Bechtel Power Corp., 225 Mont. 423, 732 P.2d
1352, 1354 (Mont. 1987); Estaite of Baker, 222 Kan. 127, 563 P.2d 431,436 (Kan. 1977).
“The statute in effect on the date of the injury determines the benefits to be received™,
and ““[t]hat sets the contractual rights and debts of the parties.” Cadwell v. Bechtel Power
Corp., 225 Mont. 423, 732 P.2d 1352, 1354 (Mont. 1987)(citing Trusty v. Consolidated
Freightways, 681 P.2d 1085, 1088 (Mont 1984); Esiate of Baker, 222 Kan. 127, 563 P.2d
431, 436 (Kan. 1977); Capital Motors, LLC v. Schied, 660 N.W .2d 242_n.3 (SD 2003)
(citing Sandner v. Minnehaha County, 2002 SD 123, 9§ 8, 632 N.W.2d 778, 782 (citing
Loewen v. Hyman Freightways, Inc., 1997 SD 2,9 9, 5357 N.W.2d 764, 766)), Estate of
Baker, 222 Kan. 127, 563 P.2d 431,436 (Kan. 1977). “Rights under the contract vest
when the cause of action acerues; the cause of action accrues on the date of injury or
death.” Cadwell v. Bechtel Power Corp., 225 Mont. 423, 732 P.2d 1352, 1354 (Mont.
1987 )(citing Buckman v. Montana Deaconess Hospital and State Compensation
Insurance Fund, 224 Mont. 318, 730 P.2d 380, 384-386 (Mont. 1986) and Estate of
Baker, 222 Kan. 127, 363 P.2d 431,436 (Kan. 1977)); See Weber v. Reihsen Mercantile
Corp., T7TSD 377, 92 N.W.2d 154, 155 (SD 1938) (When the compensation act speaks of
an injury it refers to a compensable injury; and in Esposito v. Marlin-Rockwell
Corporation, the date of such injury 1s not the time of the accident or occurrence causing
mjury, but the time when the right to compensation accrues; and in such a case where a

workman sustains an injury which is latent and does not become apparent until sometime
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after the occurrence of the accident which caused it, the time for filing claim is
computable from the time a compensable injury results).

Claimant’s claim for, and right to, SDCL 62-4 compensation/benetits accrued and
vested on the date of his injury and death. Clearly, any statute --- stating that an injured
employee’s claim for statutory benefits under Title 62 for Covid-related injury is
abolished --- clearly affects substantive rights.  See Buckman v. Montana Deaconess
Hospital and State Compensation Insurance Fund, 224 Mont. 318, 730 P.2d 380, 384-
386 (Mont. 1986) (retroactively applying social security offset, and discounting, statutory
provisions regarding total disability benefits unconstitutionally impairs/attects
substantive, accrued and vested rights); BB Orion Group v. Blythe, 281 Mont. 50, 931
P.2d 38, 40 (Mont. 1997) (the right to statutory worker’s compensation benefits allowed
at the time of injury of an employee is a substantive right). Clearly, any statute --- stating
that an injured employee making a claim for statutory benefits under Title 62 must now
prove his claim by clear and convineing evidence, and must now prove fault or
intentional exposure, and with intent to transmit --- clearly affects substantive rights.
People v. McRunels, 237 Mich. App. 168, 603 N.W.2d 95, 99 (Ct. App. Mich. 1999)
(“[Clhanges affecting the burden of proof are substantive....”), Cole v. Celotex Corp.,
588 S0.2d 376, 384 (Ct. App. La. 1991), aff"d, 399 So.2d 1038, (La., 1992) (“[A] statute,
such as comparative fault, that changes substantive rights has only prospective effect.”),
St. Paul Fire & Marine Ins. Co. v. Smith, 609 So.2d 809, 817 (La. 1992)(**Substantive
laws either establish new rules, rights, and duties or change existing ones™); See Buckman
v. Montana Deaconess Hospital and State Compensation Insurance Fund, 224 Mont.

318, 730 P.2d 380, 384-386 (Mont. 1986); EBI/Orion Group v. Blythe, 281 Mont. 50, 931
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P.2d 38, 40 (Mont. 1997) (the right to statutory worker’s compensation benefits allowed
at the time of injury of an employee is a substantive right).

Although courts at times use the terms “substantive™ and “procedural” to

determine whether a statute alters the legal consequences of past events, what 13

important is the law's effect, not its label or form. A statute which takes a

seemingly procedural form and uses evidentiary language concerning burdens of

proof may in effect alter or destroy a preexisting substantive right by imposing an
evidentiary requirement with which it is impossible to comply. [Legislature may
not under pretense of regulating procedure or rules of evidence deprive party of
substantive right].
Murphy v. City of Alameda, 11 Cal. App.4th 206, 14 Cal.Rptr.2d 329, 333 (Ct. App Cal.
1992) (citations omitted); See Blyer v. Hershman, 156 Misc. 349, 281 N.Y.S. 942, 945-
946 (City Ct. NY, NY County 1934) (Statute providing that in infant's personal injury
action negligence or contributory negligence of parent or custodian is not imputed to
infant held not retroactive, since the statute makes change in substantive law by
amending commeon law by removing in one class of negligence cases an essential element
necessary to the substantive proof on the part of plaintiff)

“QOur rules of statutory construction require us to discern legislative intent based
primarily on the language of the statute.” Perdue, Inc. v. Rounds, 782 N.W.2d 37599
(SD 2010).

A statute should not be applied retroactively unless an intention to have it so

operate is clearly expressed. Courts must hesitate to imply in a statute an

unexpressed legislative intent that its provisions should apply retrospectively.
% ko

However, absent such language, we are not inclined to depart from the
fundamental rule against retroactive application of laws.

State ex rel. Strenge v. Westling, 481 SD 34, 38, 130 N.W.2d 109 (SD 1946).
The legislature knows how to use clearly expressed language in a statutory

provision in Title 21 to have it operate retroactively. See SDCL 21-1-13.1(*This section
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shall apply retroactively”™. See e.g., SDCL 62-4-7.1 (2000) (“The annual increase in
benefit allowance provided by 62-4-7 also applies to any total disability occurring before
July 1. 1989. The annual increase ... applies prospectively from July 1, 2000.”); SDCL
58-10-16 (*'The provisions of [certain subdivisions dealing with certain trusts] are
effective retroactively to November 3, 1989); SDCL 38-32-22 (“The provisions
[regarding per diem and expense reimbursement] shall be retroactive in effect to July 1,
1988. SDCI, 21-68 is not applicable to this case where the Title 62 employvee’s work-
related injury, condition and death occurred in April of 2020 --- when Craig Franken’s
substantive right to statutory death benefits, and Employer’s obligation/debt to Franken,
accrued and vested.
CONCLUSION

Claimant-Appellant, Franken, prays that the Supreme Court reverse the erroneous
determinations of the Circuit Court and the Department of Labor --- including, but not
limited to, the grant of Smithfield’s motion to dismiss with prejudice of Hearing file 84,
2021722 --- and that the Supreme Court remand this contested case back to the
Department of Labor so that the case may proceed under Title 62 (a special proceeding),
ARSD Ch. 47:03, and SDCL Ch. 1-26, with Smithfield filing a written response to
(admission or denial of) each allegation contained in the petition for hearing, and,

thereafter, with discovery, pre-hearing motions, and/or a hearing on the merits.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
):88
COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT

ofie B

KAREN M. FRANKEN, Individuallf and as

the Personal Representative of the Estate of 49 CIV 22-1603
Craig Allen Franken,
Appellant/Claimant, ORDER DISMISSING CLAIMANT’S
PETITION FOR BENEFITS
v, WITHOUT PREJUDICE

SMITHFIELD FOODS, INC,,

Appeliee,

Based upon this Court’s letter of decision dated November 27, 2022, it is hereby

ORDERED that the Department of Labor’s decision dismissing Claimant’s petition for
benefits is affirmed. Claimant, however, has made a showing of prejudice regarding the
Department of Labor’s dismissal of Claimant's petition for benefits WITH PREJUDICE.
" Accordingly, the Department of Labor’s dismissal of Claimant’s petition for benefits WITH

PREJUDICE is REVERSED; and it is hereby
ORDERED that Claimant’s petition for benefits is dismissed WITHOUT PREJUDICE.

Dated:  oven ber 30, 2032,

BY

5

@Aorable Jon Sogn Tt
ireuit Court Judge. Second Judicial Circuit e




CIRCUIT COURT OF SOUTH DAKOTA
SECOND JUDICIAL CIRCUIT
Minnehaha County
425 N. Dakota Ave.

Sioux Falls, SD 57104

November 27, 2022

Bram Weidenaar Laura Hensley
809 W. 10" St., Suite A PO Box 5015
Sioux Falls, SD 57104 Sioux Falls, SD 57117

Re:  Franken v. Smithfield Foods
49 CIV 22-1603

Dear Mr. Weidenaar and Ms. Hensley:

This letter is my decision on Karen Franken's appeal of the June 21, 2022, decision of the
Department of Labor and Regulations dismissing Ms. Franken’s petition for workers’
compensation benefits on behalf of her late husband. Mr. Franken sadly passed away on
April 19, 2020, due to complications related to COVID-19.

As 1 stated at our hearing last week, our sympathies are certainly extended to Ms.
Franken on the loss of her husband. My decision today, however, must be based on the
law, and based on the faw I uphold the decision of the Department dismissing the petition
for workers’ compensation benefits.

FACTUAL AND PROCEDURAL BACKGROUND

Appellant Karen Franken (Karen) is the spouse of Craig Franken (Craig). Craig died on
April 19, 2020, from complications related to COVID-19. At the time of his death, Craig
was employed by Appellee Smithfield Foods, Inc. (Smithfield).

On February 25, 2022, Karen, individually and as the Personal Representative of the
Estate of Craig Franken, filed a Petition for Hearing with the South Dakota Department
of Labor (Department) seeking workers® compensation benefits related to Craig’s death.
Karen brought two counts alleging entitlement to workers’ compensation benefits: (1)
asserting that COVID-19 was a work-related injury under SDCL 62-1-1(7)(a), (b}, and/or
(c); and (2) asserting that COVID-19 was an occupational disease under SDCL 62-8-1(6).

On April 1, 2022, Smithfield filed a Motion to Dismiss the Petition for Hearing, arguing
that Karen was not entitled to relief under South Dakota’s workers’ compensation statutes
and further that SDCL Ch. 21-68 barred the claims, SDCL Ch. 21-68 was enacted on
February 8, 2021 and was made retroactive by the Legislature. SL 2021, Ch. 91, § 7



provides: “This Act applies to any exposure to COVID-19, injury, latent injury, damages,
claim, cause of action, or loss that occurs, accrues, or begins, whether known, unknown,
or latent between January 1, 2020 and December 31, 2022.”

In response to Smithfield’s motion to dismiss, Karen argued that if SDCL Ch, 21-68 were
applied as argued by Smithfield, the statutes are unconstitutional.

On June 21, 2022, Administrative Law Judge Michelle Faw (ALJ) issued a written
decision granting Smithficld’s Motion to Dismiss. The ALJ concluded that Karen failed
to state a claim for workers’ compensation benefits pursuant to SDCL 62-1-1(7) as
COVID-19 is not an injury, that COVID-19 is not an occupational disease covered by
SDCL Chapter 62, and further that the workers’ compensation claims are barred by
SDCL Ch. 21-68. The ALJ did not address the issue of whether SDCL Ch. 21-68 is

constitutional.
Karen filed a timely appeal to circuit court.

STANDARD OF REVIEW

A Motion to Dismiss pursuant to SDCL 15-6-12(b)(5) tests the law of the claim, not the
facts which support it, Q'Brienv. W. Dakota Tech. Inst., 2003 S.D. 127,97, 670 N.W.2d
924, 926 (citing Barnaud v. Belle Fourche Irrigation Dist,, 2000 SD 57, 9 18, 609
N.W.2d 779, 783 (quoting Thompson v. Summers, 1997 8D 103, 5, 567 N.W.2d 387, 390
(citing Stumes v. Bloomberg, 1996 SD 93, 96, 551 N.W.2d 590, 592; Schlosser v.
Norwest Bank South Dakota, 506 N.W.2d 416, 418 (8.D.1993)))). The South Dakota
Supreme Court as outlined the review of an agency decision as follows: “Questions of
faw are reviewed de novo. Matters of reviewable discretion are reviewed for abuse. The
agency’s factual findings are reviewed under the clearly erroneous standard. The
agency's decision may be affirmed or remanded but cannot be reversed or modified
absent a showing of prejudice.” Skjonsberg v. Menard, Inc., 2019 S.D. 6, 10, 922
N.W.2d 784, 787 (quoting Lagler v. Menard, Inc., 2018 S.D, 53, § 22, 915 N.W.2d 707,

715 (other citations omitted)).
LAW AND ANALYSIS

L WHETHER THE ALJ CORRECTLY DETERMINED THAT KAREN'S
PETITION FAILED TO STATE A CLAIM FOR RELIEF

Smithfield does not dispute that Franken was diagnosed with COVID-19 and later passed
away on April 19, 2020, Smithfield, however, maintains that COVID-19 is not an
“injury” compensable under South Dakota’s workers’ compensation statutes. The ALJ
agreed in issuing her decision granting the motion to dismiss. Because it is a question of

law, this Court reviews the issues de nova.



k-Related “Injury”

Karen’s first claim for relief is that COVID-19 is a work-related injury under SDCL 62-
1-1(7). SDCL 62-1-1 sets forth definitions of terms used in the Title. “Injury” is defined
as:

(7)  “Injury” or “personal injury,” only injury arising out of and in the
course of the employment, and does not include a disease in any form
except as it results from the injury. An injury is compensable only if
it is established by medical evidence, subject to the following
conditions:

(a) No injury is compensable unless the employment or
employmentrelated activities are a major contributing cause of
the condition complained of; or

(b)  If the injury combines with a preexisting disease or condition
to cause or prolong disability, impairment, or need for
treatment, the condition complained of is compensable if the
employment or employment related injury is and remains a
major contributing cause of the disability, impairment, or need
for treatment;

(¢) If the injury combines with a preexisting work related
compensable injury, disability, or impairment, the subsequent
injury is compensable if the subsequent employment or
subsequent employment related activities contributed
independently to the disability, impairment, or need for
treatment,

The term does not include a mental injury arising from emotional,
mental, or nonphysical stress or stimuli. A mental injury is
compensable only if a compensable physical injury is and remains a
major contributing cause of the mental injury, as shown by clear and
convincing evidence. A mental injury is any psychological,
psychiatric, or emotional condition for which compensation is
sought].]

SDCL 62-1-1(7) (emphasis added).

Smithfield argues that Karen's claim fails under the plain language of the statute as Karen
requests benefits solely because Craig contracted COVID-19, a disease. Smithfield
argues that the plain language of SDCL 62-1-1(7) states that an injury “does not include a
disease in any form except as it results from the injury.” Smithfield maintains that Karen
has not alleged an “injury” and to hold otherwise would mean any disease or illness
allegedly contracted at work could mean a compensable workers’ compensation claim.



Karen cites to a number of cases for her position that Craig’s infection with COVID-19
could be an “injury” under Workers’ Compensation statutes, including Meyer v. Roettele,
264 N.W. 191 (S.D. 1935), Hanzik v. Interstate Power Co., 289 N.W. 589 (5.D. 1940),
and Johnson v. Concrete Materials Co., 15 NNW.2d 4 (8.D. 1944),

In Oviatt v. Oviatt Dairy, Inc., 119 N.W. 649 (8.D. 1963), the South Dakota Supreme
Court stated:

It is settled law in this state that disease, or the aggravation of an existing
disease, is compensable, but that such disease or aggravation mus! be
assignable to a definite time, place and circumstance, Tennis v. City of
Sturgis, 75 8.D. 17, 58 N.W.2d 301, and that the disease, or aggravation of
such disease, must result from unusual exertion. Hanzlik v. Interstate Power
Co., 67 S.D. 128, 298 N.W. 589; Campbell v. City of Chamberlain, 78 S.D.
245,100 N.w.2d 707.

Oviart, 119 N.W.2d at 650, See also Wold v. Meilman Food Industries, Inc., 269 N.W.2d
112, 115 (S8.D. 1978) (summarizing status of settled law that disease, or aggravation of an
existing disease, is compensable, but that such disease or aggravation must be assignable
to a definite time, place and circumstance, and that the disease, or aggravation of such
disease, must result from unusual exertion) (applying version of statute including “by
accident” language because it was the statute in effect at the time of claim).

in Kirnan v. Dakota Midland Hosp., 331 N.W.2d 72, 74 (S.D. 1983), the employee
performed general housekeeping duties at the hospital. On the day in question, she came
to work, but was not feeling well. /d. at 73. After working for approximately two hours,
she took a 15-minute break and returned to work. Jd. She almost immediately became
extremely ill and was later diagnosed with suffering a heart attack. /& Employee had a
preexisting artiosclerotic heart disease for which she took medication. /4. She was denied
workers’ compensation benefits. /d. The South Dakota Supreme Court reversed, stating:

The fact remains that the heart attack occurred during the course of
appellant's employment of cleaning and scrubbing patients’ rooms and
bathrooms on May 20, 1978. While we acknowledge that establishing
causality in heart attack cases is not a precise art, and that her attack cannot
be assigned to any unusual exertion or strain on that morning, it is
nevertheless compensable under the amended statute and our interpretation
of that statute. We conclude that appellant did establish a reasonable
connection between her employment and the disabling heart attack suffered
in this case,

Kirnan,331 N.W.2d at 75. However, the Supreme Court appeared to still apply the
requirement that such disease or aggravation must be assignable to a definite time, place

and circumstance. In Kirnan, it was her cleaning on a specific date, May 20, 1978, and



her doctor testified that her work on that day was the precipitating event of the heart
attack. Jd. at 75.

A review of the case law supports the position that when a disease has been considered
compensable as an “injury,” there was an identifiable time, place, and circumstance
related to the exposure or aggravation of a condition. That is not the case here where
Karen has generally alleged that Craig contracted COVID-19 while engaged in the course
and scope of his employment. Applying the plain language of SDCL 62-1-1(7) and the
case law discussed above, Karen has not asserted in her petition a definite time, place,
and circumstance of exposure to COVID-19, so as alleged it is not “injury” for purposes

of workers’ compensation,

Accordingly, the ALJ"s decision dismissing Count 1 of Karen’s petition was correct.

Q ional Di

Karen also asserted in her Petition for Hearing that Frank contracted an occupational
disease pursuant to SDCL 62-8-1(6) and therefore is entitled to Workers' Compensation

benefits, SDCL 62-8-1(6) defines occupational disease as:

“Occupational disease,” a disease peculiar to the occupation in which the
employee was engaged and due to causes in excess of the ordinary hazards
of employment and includes any disease due or attributable to exposure to or
contact with any radioactive material by an employee in the course of
employment{.]

Emphasis added. Karen has the burden of proving all elements necessary to qualify for
compensation:

Those seeking compensation for an occupational disease must prove: (1) they
suffer from an occupational disease as defined in 62-8-1(6); (2) they are
disabled from performing work in the last occupation in which they were
injuriously exposed to the hazards of such disease; and (3) the disease is “due
to the nature of [the] occupation or process” in which they were employed
before their disablement.

Sauer v. Tiffany Laundry & Dry Cleaners, 2001 8.D, 24, 99, 622 N.W.2d 741, 744. The
disease must be peculiar to the occupation. “Occupational disease must be attributable to
conditions particular to an occupation, rather than conditicns coincidental to a
workplace.” Id. at | 14, 622 N.W.2d at 745.

In Sauer, employee worked at a commercial laundry. After she began her employment,
she developed skin and bronchial problems, /d. at §1, 622 N.W.2d at 742, She asserted
that the problems were related to bleach products present at her place of employment

and



that she suffered from an occupational disease. Id. at §6, 622 N.W.2d at 743, The South
Dakota Supreme Court held that she never established that her conditions are recognized
risks for commercial laundry workers and had not established an occupational disease. /d.

at §12, 622 N.W.2d at 744.

A condition is peculiar to a particular occupation when it “is the result of a
distinctive feature of the kind of work performed” by a claimant and others
similarly employed. Unless the condition is “intrinsic™ to an occupation, one
does not suffer from an occupational disease.

Sauer, 2001 S.D. 24, § 11, 622 N.W.2d at 744 (internal citations omitted). See aiso
Sauder v. Parkview Care Center, 2007 S.D. 103, 740 N.W.2d 878 (employee, a Social
Service Director designee working in an office, developed fungal sinusitis from black
mold in her office, and South Dakota Supreme Court held that her condition arose
because of an environmental condition of her workplace, not a distinctive feature of her
occupation; therefore, it did not meet the definition of an occupational disease).

Karen has asserted no claim that COVID-19 is a condition or disease particular to Craig’s
occupation. Her petition fails to state a claim.

Further, SDCL 21-68-6(3) specifically states that COVID-19 is not an occupational
disease under state law.

Accordingly, the ALT’s decision dismissing Count 2 of Karen’s petition was correct.

Immunity under SDCL Chapter 21-68

Smithfield forther argues that even if Craig’s COVID-19 infection was deemed an
“injury” under SDCL 62-1-1(7) or an occupational disease under SDCL Chapter 62-8,
SDCL 21-68 bars relief, The ALJ agreed in granting Smithfield’s Motion to Dismiss.

SDCL Ch. 21-68 was enacted by SL 2021, Ch. 91, §§ 1-7 during the 2021 legislative
session and became law on July 1, 2021. Craig died on April 19, 2020. “[T]he general
rule of statutory construction is that a statute will not operate retroactively unless the act
clearly expresses an intent to do so.” West v. John Morrell & Co., 460 N.W.2d 745, 747

(S.D. 1990).

In this case, the Legislature specifically made SDCL Ch. 21-68 applicable retroactively.
SI. 2021, ch 91, § 7 provides: “This Act applies to any exposure to COVID-19, injury,
latent injury, damages, claim, cause of action, or loss that occurs, accrues, or begins,
whether known, unknown, or latent between January 1, 2020 and December 31, 2022,



SDCL 21-68-2 provides:

A person may not bring or maintain any action or claim for damages or relief
alleging exposure or potential exposure to COVID-19 unless the exposure
results in a COVID-19 diagnosis and the exposure is the result of intentional
exposure with the intent to transmit COVID-19. In alleging intentional
exposure with the intent to transmit COVID-19, a party shall state with
particularity the circumstances constituting intentional exposure with the
intent to transmit COVID-19 including all duty, breach, and intent elements
and establish all elements by clear and convincing evidence.

Further, SDCL 21-68-3 provides:

A person who possesses or is in control of a premises, including a tenant,
lessee, or occupant of a premises, who directly or indirectly invites or permits
an individual onto a premises, shall not be liable for damages for any injuries
sustained from the individual's exposure to COVID-19, whether the exposure
occurs on the premises or during any activity managed by the person who
possesses or is in control of a premises unless the person who possesses or is
in control of the premises intentionally exposes the individual to COVID-19
with the intent to transmit COVID-19, In alleging intentional exposure with
the intent to transmit COVID-19, a party must state with particularity the
circumstances constituting intentional exposure with the intent to transmit
COVID-19 including all duty, breach, and intent elements and establish all
elements by clear and convincing evidence.

Karen argues that SDCL Ch. 21-68 makes no specific reference to Title 62 or South
Dakota’s Workers” Compensation law. She asserts that Title 21 governs judicial remedies
and other civil actions at law or in equity in circuit courts, while a Workers’
Compensation case is an administrative special proceeding, not an action for damages,
injury, or death.

SDCL 21-68-6, entitled “Construction” references “occupational disease,” which phrase
is only referenced in the code in the Workers’ Compensation statutes. SDCL 21-68-6

provides:

This chapter may not be construed to do any of the following:

(1) Create, recognize, or ratify a claim or cause of action of any kind,

(2)  Eliminate or satisfy a required element of a claim or cause of action
of any kind;

(3)  Deem COVID-19 an occupational disease. COVID-19 is not an
occupational disease under state law; or

(4)  Abrogate, amend, repeal, alter, or affect any statutory or common
law immunity or limitation of liability.



Emphasis added. This indicates the Legislature’s intention for SDCL ch. 21-68 to apply
to all claims, including Workers” Compensation claims. Accordingly, even if Craig’s

COVID-19 was an “injury” or occupational disease within the meaning of the Worker’s
Compensation statutes, the provisions of SDCL Ch. 21-68 bar Karen’s claims as alleged

in her petition for benefits.

1.  WHETHER SDCL CH. 21-68 IS CONSTITUTIONAL AND
ENFORCEABLE

Finally, Karen asserts that application of SDCL Ch. 21-68 to bar her claims for workers’
compensation benefits is unconstitutional and violates an injured worker’s rights
regarding property, due process, equal protection, open courts, contract clause and/or

remedy for injury protections.

“Any legislative act is accorded a presumption in favor of constitutionality and that
presumnption is not overcome until the unconstitutionality of the act is clearly and
unmistakably shown and there is no reasonable doubt that it violates fundamental
constitutional principles.” 7ibbs v. Moody Cnty. Bd. of Comm'rs, 2014 $.D. 44, 7 10, 851
N.W.2d 208, 213 (quoting Accounts Mgmt., Inc. v. Williams, 484 N.W.2d 297, 299

(8.D.1992) (other citations omitted)).
The ALJ did not address any constitutional challenges in her decision.

Smithfield asserts that this Court need not even consider Karen’s constitutional
challenges because she failed to notify the Attorney General of her challenge as required
by SDCL 15-6-24(c). SDCL 15-6-24(c) states in relevant part:

When the constitutionality of an act of the Legislature affecting the public
interest is drawn in question in any action to which the state or an officer,
agency, or employee of the state is not a party, the party asserfing the
unconstitutionality of the act shall notify the attorney general thereof within
such time as to afford him the opportunity to intervene.

There is no indication in the administrative record that Karen provided notice to the
Attorney General of her claims that provisions in SDCL Chapter 21-68 are
unconstitutional, accordingly this Court will not address the issue on appeal,

CONCLUSION

I affirm the Department’s decision that as alleged in Karen’s petition for benefits, Craig’s
COVID-19 infection was not an “injury” as defined by SDCL 62-1-1(7), nor an
“occupational disease” under SDCL 62-8-1(6). Further, Karen's claims regarding
COVID-19 are barred by application of SDCL Ch. 21-68,



I do, however, reverse the ALJ’s ruling that her dismissal of the petition was “with
prejudice.” 1 find that under the circumstances the dismissal should be “without
prejudice.”

Sincerely,

Jon S Cireuit Court Judge
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business trip, defendant moved to enlarge,
which was nine days after his answer was due
and prior to commencement of suit, and defen-
dant had told plaintiff to contact his attorney if
he was going to proceed with a suit. SDCL
15-6-6(b). Colton Lumber Co. v, Siemonsma,
651 N.W.2d 871, 2002 S.D. 116. Pleading &=
85(4)

“Excusable neglect,” as would allow a circuit
court in its discretion to grant a motion to
enlarge time to answer a plaintiffs summons
and complaint, must be neglect of a nature that
would cause a reasonable, prudent person 1o act
similarly under similar circumstances. SDCL
15-6-6(b). Colton Lumber Co. v, Siemonsma,
651 N.w.2d 871, 2002 S.D, 116. Pleading &
85(4)

Term excusable ncglect, as would allow a
circuit court in its discretion to grant metion to
enlarge time to answer a plaintiff's summons
and coraplaint, has no fixed meaning and is to
be interpreted liberally to insure that cases are
heard and tried on the merits. SDCL 15-5-5(b).
Colton Lumber Ce. v. Siemonsma, 651 N.W.2d
871, 2002 5.D. 116. Fleading & B5(4)

To prevail on a motion to enlarge time to file
an answer after expiration of the 30 days, the
defendant must show a probable meritorious
defense. SDCL 15-6-6(b). Colton Lumber Co.
v. Siemonsma, 651 N.W.2d 871, 2002 8.D. 116.
Pleading €= 85(4)

3, —— Discretion of court, enlargement of
time

The granting of an extension of time to an-
swer is a matter largely within the discretion of
the trial court. Chamberlain Sanitarium & Be-
nevolent Ass'n of Seventh Day Adventists v.
American Ry. Exp. Co., 1921, 43 S.D. 604, 181
N.W. 841. Pleading &= 85(2)

+ RULES OF PROCEDURE IN CIRCUIT COURTS

§ 15-6-12(b)

4. Review, enlargement of time

Granting or refusing leave to file late answer
is a matter largely within discretion of trial
court, and it is only vpon clear abuse of that
discretion that the Supreme Court will reverse
such an order. Tingle v. Parkston Grain Co.,
1989, 442 N.W.2d 252, Appeal And Error &
956(1); Pleading &> 85(2)

5. Personal jurisdiction

President of corporation whose assets were ta
be liquidated to satisfy judgment against corpo-
ration for breach of contract did not waive his
personal jurisdiction defenses in connection
with permanent injunction that had been en-
tered aﬁm‘nst him prohibiting him from compet-
ing with corporation as part of order approving
receiver's proposed sale of corporation’s assets
by failing to file 2 motion to dismiss, as presi-
dent made no motion that would have required
the inclusion of a motion to dismiss for lack of
personal jurisdiction and services of process, no
party filed any “pleading” against president to
which a responsive pleading was permitted, and
upon receiving receiver's proposed findings and
conclusions first asserting claim for injunctive
relief, president timely filed written objections
asserting that proposed injunctive relief was
improper because he was not a party to breach
of contract action. Spiska Engineering, Inc. v.

. SPM Thermo-Shield, Inc., 798 N.W.2d &83,

2011 8.D. 23, Injunction ¢= 1548

6. Opening default judgment

An order opening a default for failure to an-
swer, and further ordering that the answer fled
with the motion papers on a previous date
stands as duly served on said date, operates, in
the absence of a showing of prejudice or excep-
tion to the order, to make the service of the
answer effective as of the datz on which it was
made. Moody v. Lambert, 1904, 18 S.D. 572,
101 N.W. 717, Judgment €= 174; Pleading &=
85(3)

15-6-12(b). Manner of presenting defé_nses and objections
Every defense, in law or fact, to a claim for relief in any pleading, whether a
claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following defens-
es may at the option of the pleader be made by motion:
(1) Lack of jurisdiction over the subject matter;
(2) Lack of jurisdiction over the person;

(3) Insufficiency of process;

(4) Insufficiency of service of process;
(5) Failure to state a claim upon which relief can be granted;
(6) Failure to join a party under § 15-6-19.
A motion making any of these defenses shall be made before pleading if a
further pleading is permitted. No defense or objection is waived by being

17




§ 15-6-12(b) CIVIL PROCEDURE |

joined with one or more other defenses or objections in a responsive pleading
or motion. If a pleading sets forth a claim for relief to which the adverse party
is not required to serve a responsive pleading, the party may assert at the tria]
any defense in law or fact to that claim for relief. If, on a motion asserting the
defense numbered (5) to dismiss for failure of the pleading to state a claim
upon which relief can be granted, matters outside the pleading are presented tg

and not excluded by the court, the motion shall be treated as one for summary
judgment and disposed of as provided in § 15~6-56, and all parties shall he
given reasonable opportunity to present all material made pertinent to such a

motion by § 15-6-56.

Source: SDC 1939 & Supp 1960, § 33.1002; SD RCP, Rule 12 (b), as adopted by Sup;
Ct, Order March 29, 1966, effective July 1, 1966; as amended by Sup. Ct. Order No. 2,
March 31, 1989, effective July 1, 1969; SL

eff. July 1, 2006.

Historical and Statutory Notes

SL 2006, ch 285 (Supreme Court Rule 06-11),
in the third sentence of the last paragraph,
substituted “'the parcty” for “he”.

Cross References

Statute of limitations, defense asserted in answer, see § 15-2--1.

Library References

Judgment e=183.

Pleading ©=78.

Pretrial Procedure €=554 to 561, 622.
Process ¢=155.

Westlaw Topic Nos. 228, 302, 3074, 313.

Research References

ALR Library
General appearance, objection before judg-
ment to jurisdiction of court over subject
maticr as constituting, 25 A.L.R.2d B33.
General objection or excecption to evidence
admitted without gualification, whick was

United States

Due process,
Opportunity to present every available de-
fense, see Philip Morris USA Inc. v.

Notes of Decislons

Admission by movant, failure to state claim 8

2006, ch 285 (Supreme Court Rule 06-11),

Supreme Court

C.J.S. Dismissal and Nonsuit §§ 56 to 58, 62 7
ta 72, k

C.1.8, Judpments §% 314 to 315, 318 to 324,
341 to 344, 350 to 351.

C.1.8. Pleading §§ 152 to 160.

C.1.S. Process §8 130, 132,

competent against one or more parties, but
not alt, sufficiency of, 106 A.L.R. 467,

Objection to jurisdiction in court against
which writ is sought as condition of appli-
cation for writ of prohibition, 35 A.L.R.
1090,

o i D

147

S

L SRR

Scotr, 2010, 131 S.Ct. I, 177 L.Ed.2d

Allegations of complaint, failure to state claim  Failure to joln party 16

5
Amendment of complaint, failure to state claim
9
Bad Faith, failure to state claim 15
Causation, fallure te state claim 11
Civil rights pleadings, Failure to state clatm 13

1040. 4
.il
3
Counterclaims 18
Failure to state claim 415, 22, 24

Admission by movant 8
Allegations of complaint 5 4
Amendment of complalnt 9
Bad falth 15
Causation 11




JUDICIAL NOTICE §19-19-201

Hoover, 1975, 89 §.D, 608, 236 N.W.2d 635. entire videotape of rape defendant's interview

Criminal Law & 325(2) with police, where portions of videotnfc were
never introduced into evidence to explain ad-
3. Jury deliberations mitted portions of videotape. State v. Midgett,

Doctrine of completeness did not apply so as 680 N.W.2d 288, 2004 5.D. 57. Criminal Law
to permit jury during deliberations to review €= 396(2)

ARTICLE I
JUDICIAL NOTICE

19-19-201. Judicial notice of adjudicative facts

(a) Scope. This section governs judicial notice of an adjudicative fact only,
not a legislative fact,

(b) Kinds of facts that may be judicially noticed. The court may judicially
notice a fact that is not subject to reasonable dispute because it:

(1) Is generally known within the trial court's territorial jurisdiction; or
(2) Can be accurately and readily determined from sources whose accura-
cy cannot reasonably be questioned.

{c) Taking notice. The court:

(1) May take judicial notice on its own; or
(2) Must take judicial notice if a party requests it and the court is supplied
with the necessary information.

(d) Timing. The court may take judicial notice at any stage of the proceed-
ing.

(e) Opportunity to be heard. On timely request, a party is entitled to be
heard on the propriety of taking judicial notice and the nature of the fact to be
noticed. If the court takes judicial notice before notifying a party, the party, on
request, is still entitled to be heard.

(f) Instructing the jury. In a civil case, the court must instruct the jury to
accept the noticed fact as conclusive. In a criminal case, the court must
instruct the jury that it may or may not accept the noticed fact as conclusive.

Source: SL 1979, ch 358 (Supreme Court Rule 78-2, Rule 201); SDCL §§ 19-10-1 to
19-10-7; SL 2016, ch 239 (Supreme Court Rule 15-23), eff. Jan. 1, 2016.

Cross References
Administrative proceedings, judicial notice in contested cases, see § 1-26-19.

Uniform Judicial Notice of Foreign Law Act, see § 19-B-1 et seq,

Law Review and Journal Commentaries
Hutton, South Dakota Evidence: Comments
on a “Giant Step”, 59 S.D. L. Rev. 343 (2014).

Library References

Criminal Law €=304, 783. Trial €207.
Evidence =1 to 52.
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Section

62-1-13. Election of owner-operator of certain vehicles to participate in workers'
compensation system as sole proprietor.

62-1-14. Promulgation of rules.

62-1-15. Evidence of injury supported by medical findings.

62-1-16. Emplo;ger civilly liable for retaliatory termination of employee—Burden of
prook.

62-1-17. Discrimination in hiring based upon preexisting injury prohibited.

62-1-18. Current employer liable for costs and compensation of subsequent compen-
sable injury.

62-1-19. Independent contractor affidavit of exempt status—Rebuttable presumption.

62-1-20. Contents of affidavit of exempt status.

62-1-21. Providing false information on affidavit of exempt status as misdemeanor.

62-1-22. Acceptance of affidavit of exempt status not required.

Law Review and Journal Commentaries

Swier and Slaughter, The Employee/Indepen- Compensation Purposes: An Examination and
dent Contractor Dichotomy in South Dakota for  Suggested Apalytical Framework, 43 S.D,
Unemployment Compensation and Workers' L.Rev. 56 (1598).

62-1-1. Definition of terms

Terms used in this title, unless the context otherwise plainly requires, shall
mean:

(1) “Annual earnings,” the average weekly wages, computed as provided in
88 62-4-24 to 62-4-28, inclusive, multiplied by fifty-two;

(2) “Ascertainable loss,” a lass becomes ascertainable when it becomes
apparent that permanent disability and the extent thereof has resulted
from an injury and that the injured area will get no better or no worse
because of the injury;

(3) “Average weekly wages,"” the earnings of the injured employee, com-
puted as provided in §§ 62-4-24 to 62-4-28, inclusive;

(4) “Department,” the Department of Labor and Regulation created by
chapter 1-37; ;

(5) “Domestic servant,” an employee who performs servicesinor arounda |
home, which pertain to a house, home, household, lawn, garden, or
family. The term includes baby sitters but does not include an inde-
pendent contractor;

(6) “Earnings,” the amount of compensation for the number of hours
commonly regarded as a day’s work for the employment in which the
employee was engaged at the time of his injury. It includes payment
for all hours worked, including overtime hours at straight-time pay,
and does not include any sum which the employer has been accus-
tomed to pay the employee to cover any special expense entailed by him
by the nature of his employment; wherever allowances of any charac-
ter made to an employee in Lieu of wages are specified as a part of the
wage contract, they shall be deemed a part of his earnings;

(7) "Injury’” or “personal injury,” only injury arising out of and in the
course of the employment, and does not include a disease in any form

20



complained of, or

DEFINITIONS AND GENERAL PROVISIONS

except as it results from the injury. An injury is compensable only if it
is established by medical evidence, subject to the following conditions:
{a) No injury is compensable unless the employment or employment

related activities are a major contributing cause of the condition

§62-1-1

(b) If the injury combines with a preexisting disease or condition to
cause or prolong disability, impairment, or need for treatment, the
condition complained of is compensable if the employment or
employmeni related injury is and remains a major contributing
cause of the disability, impairment, or need for treatment;

(c) If the injury combines with a preexisting work related compensable
injury, disability, or impairment, the subsequent injury is compen-
sable if the subsequent employment or subsequent employment
related activities contributed independently to the disability, im-
pairment, or need for treatment.

The term does not include a mental injury arising from emotional,
mental, or nonphysical stress or stimuli. A mental injury is compensa-
ble only if a compensable physical injury is and remains 2 major
contributing cause of the mental injury, as shown by clear and con-
vincing evidence. A mental injury is any psychological, psychiatric, or
emotional condition for which compensation is sought;

(8)

"“Temporary disability, total or partial,” the time beginning on the date

of injury, subject to the limitations set forth in § 62-4-2, and continu-
ing until the employee attains complete recovery or until a specific loss
becomes ascertainable, whichever comes first.
Source: SDC 1939, § 64.0102 (3) to (7); SL 1943, ch 313; SL 1974, ch 333, § 1; SL
1975, ch 322, § 1; SL 1978, ch 370, § 20; SL 1992, ch 364, § 4; SL 1993, ch 379, § 1;

SIL 1994, ch 395; SL 1994, ch 396, § 5; SL 1995, ch 296, § 6; SL 1995, ch 297, § &;
SL 1999, ch 261, § 2; SL 2011, ch 1 (Ex. Ord. 11-1), § 33, eff. Apr. 12, 20!1.

Cross References

Application of statutory definitions, see § 2-14-4,

Occupational diseases, see § 62-8-1 et seq,

Law Review and Journal Commentaries

Cole, Comment: Causation in Workers' Com-
pensation Heart Attack Cases: An Argument For
a New Standard, 37 $.D. L. Rev. 540 (1992).

Marso, Note: The New Causation and Expert
Requirements in Workers" Compensation
Claims ARker Caldwell v. John Morrell & Co., 38
S.D, L. Rev, 402 (1993).

Pfeifle, Note: Lather v. Huron Coliege: South
Dakota Rejects an Award of Workers' Compen-

sation for Mental Injury Allegedly Caused by
On-the-Job Stress, 38 8.D. L. Rev. 424 (19923).

Swicr and Slaughter, The Employee/Indepen-
dent Contractor Dichotomy in South Dakota for
Unemployment Compensation and Workers'
Compensation Purposes: An Examination and
Suggested Analytical Framework, 43 S.D. L.
Rev. 56 (1998).
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STATE AFFAIRS AND GOVERNMENT

Jdurisdiction Laws _Eftective Date Statutory Cltation
Connecticyut ..., ..... 1971, P.A, 854 1-1-1972 C.G.5.A. §§ 4-166 10 4-1B9.
District of Calumbla .., 1968, Pub.L. 10-21-1968 D.C. Officlat Code, 2001 Ed. §§ 1-207.42,

80-614 2-501 to 2-310, .
Beorgia .......ii.. 1964, p. 338 7-1-1965 Ga. Code Ann, §§ 50-13-1to 50-13-23.
Hawaii...,..cooinn., 1961, ¢. 103 HRS §§ 91-1t0 91-18,
L1111 TN 1975, P.A. 9-22-1975 S.H.A. 5 ILCS 100/1-1 {0 100/15-10.
79-1c83
ToWz . cvvainpay e 1874, c. 1090 7-1~1%75 L.CA §§ 17A1 1017434
Lovisiana............ 1966, No, 382 7-1-1967 LSA-R.5. 49:950 to 49:572.
Malne,asiiiiie 1977, t. 551 7-1-1978 5 M.R.5.A. §§ 8001 to 11008,
Marytand ... ..ouuen s 1957, ¢. 94 &-1-1957 Cade, State Government, § 10-201 et seq,
Michigan ............ 1969, Ng. 306  7-1-1970 M.C.L.A. §§ 24.201 10 24.315.
Missouri. ... 1945, p. 1504 V.A.M.5. §§ 536,010 10 536.160.
Montana ............ 1571, ¢. 2 12-31-1972 MCA 2-4-101 to 2-4-711.
Mebraska............ 1943, ¢. 255 R.R.5.1943, §§ 84-901 to 84-920.
Wevada, ............. 1963, c. 362 N.R.§. 233B.010 to 2338.150.
NewYork ... 1975, ¢. 167 9-1-1976& McKlInney's State Administrative Procedure
Act § 100 et seq,
Oklahoma ........... 1963, ¢. 371 75 Okl.StAnn, §§ 250.3 to 250.5, 302 ta
323.

Oregon . oovvniiyy ... 1957, ¢ 717 £~13-1957* ORS 183,310 to 183.690.
Rhode Island .., .. ..., 1962, £. 112 1-1-1964 Gen.laws 1956, §§ 42-35-1 fo 42-35-18.
South Daketa ........ 1966, ©. 159 SDCL 1-26-1 fa 1-26-41.
Tennessee............ 1974, ¢. 725 7-1-1975 T.C.A. 8§ 4-5-101 to 4-5-404,
Vermond............. 1967, Ne. 360 7-1-1969 3 V.5.A §§ BO1 o B49,
West Virginia ........ 1964 . 1 T=1-1964 Code, 29A-1~1 ta 29A-7-4.
Wisconsin ........... 1955, ¢. 221 W.S.A, 227,01 to 227.60.
Wyeming ............ 1965 ¢ 108 1-1-1966 Wya.Stat Ann, 8§ 16-3-101 to 16-3-115.

* Date of approval.

Spurlin, Garry, Bishop, Holers and Boyle,
The Role of Public Cornment in the Administra-

Law Review and Journal Commentaries

tive Agency Process: A Case Study of the Rule-

1-26-1. Definition of terms
Terms used in this chapter mean:

(1} “Agency,” each association, authority, board, commission, committee,
council, department, division, office, officer, task force, or other agent
of the state vested with the authority to exercise any portion of the
state’s sovereignty. The term includes a home-rule municipality that
has adopted its own administrative appeals process, whose final deci-
sions, rulings, or actions rendered by that process are subject to judicial
review pursuant to this chapter.
Legislature, the Unified Judicial System, any unit of local government,
or any agency under the jurisdiction of such exempt departments and
units unless the department, unit, or agency is specifically made subject
to this chapter by statute;

(2) “Contested case,” a proceeding, including rate-making and licensing,
in which the legal rights, duties, or privileges of a party are required by
law to be determined by an agency after an opportunity for hearing but
the term does not include the proceedings relating to rule making other
than rate-making, proceedings related to inmate disciplinary matters as
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making Processes of Une South Dakota Agency,
14 Sustainable Dev. L.J. 148 (2011).

The term does not include the




ADMINISTRATIVE PROCEDURE AND RULES §1-26-1

defined in § 1-15-20, or student academic proceedings under the
jurisdiction of the Board of Regents;
(3) "Emergency rule,” a temporary rule that is adepted without a hearing
or which becomes effective less than twenty days after filing with the
secretary of state, or both;
{4) “License,’ the whole or part of any agency permit, certificate, approv-
al, registration, charter, or similar form of permission required by law;
(5) "Licensing,” the agency process respecting the grant, denial, renewal,
revocation, suspension, annulment, withdrawal, or amendment of a
license;
(6) “Party,” each person or agency named or admitted as a party, or
properly seeking and entitled as of right to be admitted as a party;
(7) "Person,” all political subdivisions and agencies of the state;
(8) “Rule,” each agency statement of general applicability that implements,
interprets, or prescribes law, policy, procedure, or practice require-
ments of any agency. The term includes the amendment or repeal of a
prior rule, but does not include:
(a) Statements concerning only the internal management of an agency
and not affecting private rights or procedure available to the
public;
(b} Declaratory rules issued pursuantto § 1-26-15;
(c} Official apinions issued by the attorney general pursuant to
§ 1-11-1;
{d) Executive orders issued by the Governor;
(e) Student matters under the jurisdiction of the Board of Regents;
() Actions of the railroad board pursuant ta § 1-44-28;
{g) Inmate disciplinary matters as defined in § 1-15-20;
(h) Internal control procedures adopted by the Gaming Commission
pursuant to § 42-7B-25.1;
(i} Policies governing specific state fair premiums, awards, entry, and
exhibit requirements adopted by the State Fair Commission pursu-
antto § 1-21-10;

{j) Lending procedures and programs of the South Dakota Housing
Development Authority; and

(8A) "Small business,” a business entity that employs twenty- five or fewer

full-time employees.

(9) “Substantial evidence,” such relevant and competent evidence as a
reasonable mind might accept as being sufficiently adequate to support
a conclusion.

Source: SDC 1939, § 65.0106; SL 1966, ch 159, § 1; SL 1968, ch 210; SL 1972,ch 8,
§ 3; SL 1973, ch 264, § 1; SL 1974, ch 16, 88 1, 2; SL 1975, ch 16, 8§ 7, 8; SL 1976,
ch 14,858 1,2; SL 1977, ¢h 13, § 1; SL 1977, ch 14; SL 1980, ch 17; SL 1982, ch 20,
§ 2; SL 1983, ch 199, § 1; SL 1989, ch 20, & 42; SL 199Q, ch 343, § 9A; SL 1992, ch

8,53, SL1995,¢ch3,§ 2; SL 1996, ch 10, § 1; SL 1996, ch 130, § 15A; SL 1999, ch
6,8 1; SL2004,ch20,§ 1; SL2012,ch7,§ 1; SL2014,ch73,§ 1.
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CIVIL PROCEDURE

Chapter Section
15-27. STAY OF EXECUTION ON APPEAL TO SUPREME

COURT [REPEALED].
15-28. UNDERTAKINGS AND DEPOSITS ON APPEAL TO SU-

PREME COURT [REPEALED L. . ...ooviiiiiiiee i inninraness 15-28-1
15-29. RECORD AND BRIEFS ON APPEAL TO SUPREME

COURT [REPEALED AND TRANSFERREDL .......0vv0vvnns. 15-29-1
15-30, DISPOSITION OF APPEALS TO SUPREME COURT. ............ 15-30-1

15-31. COUNTY COURT PROCEDURE [REFEALED].

15-32. MUNICIPAL COURT PROCEDURE [REFEALED)].

15-33. GENERAL FOWERS AND PROCESS OF JUSTICES’
COURTS [REPEALED].

15-34. ATTACHMENT AND GARNISHMENT IN JUSTICES'
COURTS [REPEALED].

15-35, PLEADINGS AND TRIAL IN JUSTICES' COURTS [RE-

PEALED].
15-36. JUDGMENTS AND EXECUTION IN JUSTICES' COURTS
[REPEALED].
15-37. RECORDS, DOCKETS AND ACCOUNTING BY JUSTICES
[REPEALED].
15-38. APPEALS FROM MAGISTRATECOURT. ... ......c..covinernrrnn 15-38-1
15-39. SMALLCLAIMS PROCEDURE. ........ccovviinvmiiiiiininnnies 15-35-1

CHAPTER 15-1
DEFINITIONS AND GENERAL PROVISIONS

Section

15-1-1. Definition of terms.

15-1-2. Civil and criminal remedies not merged.

15-1-3, Time during which action is pending.

15-1-4. Procedure for acquiring signature of judge when no judge available.

United States Code Annotated

State law to be regarded as rules of decision in civil actions in federal actions where applicable, see
28 U.S.C.A. § 1652,

15-1-1. Definition of terms

The following words have in this title the significance attached to them in this
section unless otherwise apparent from the context:

(1) An action is an ordinary proceeding in a court of justice, by which a
party prosecutes another party for the enforcement, determination, or
protection of a right, the redress or prevention of a wrong, or the
punishment of a public offense. Every other remedy is a special
proceeding; :

(2) The word "writ” signifies an order or precept in writing, issued in the
name of the state or of a court or judicial officer; and the word
“process” a writ or summons issued in the course of judicial proceed-
ings. All process in civil actions shall run in the name of the State of
South Dakota;
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(3) The word “'st
States, includ
words "Unite
other possessi

Source: SDC 1939 & S

Statutory construction, apgp

Hansman, Time Does N
An Analysis of the Defend

Action 1

1. Action

Both permissive and «
claims seeking affirmativ
subject to statutes of lin

15-1-2. Civil and ¢

Where the violation
right to prosecute the
Source; SDC 1939 & &1

Crimes, civil remedies, see

Action €=13,
Westlaw Topic Ne. 13,
C.1.8. Actions § 116.

15-1-3. Time duri

An action is deeme
its final determinatio
unless the judgment t

Source: SDC 1939 & S

Civil Appellate Procedure ¥
Limitation of actions, coms
Lis pendens nofice, action |

Action €971,
Lis Pendens ¢=11(1).
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§15-1-3

‘DEFINITIONS AND GENERAL PROVISIONS

(3) The word “state,” when applied to the different parts of the United
States, includes the District of Columbia and the territories; and the
words "United States” may include the district and territories and
other possessions of the United States.

Source: SDC 1939 & Supp 1960, § 33.0102; SL 1984, ch 12, § 33.

Cross References

Statutary construction, application of statutory definitions, see § 2-14-4.

Law Review and Journal Commentaries

Hansman, Time Does Not Heal all Wounds: sion in Murray v. Mansheim, 56 S.D. L. Rev,
An Analysis of the Defendant Disarming Deci- 153 (2011).

Notes of Decislons
Mansheim, 779 N.-W.2d 379, 2010 S.D. I8.
Limitation Of Actions €= 41

” Proceeding in probate to set inheritance taxes

1. Action is special proceeding [or purposes of statute

Both permissive and compulsory counter- permitting revision of interlocutory orders.
claims seeking affirmative relief are actions SDCL 15-1-1(1), 15-6-54(b). Matter of Estate
subject to stalutes of limitation. Murray v. of Davis, 1994, 524 N\W.2d 125. Action & 20

Action 1

15-1-2. Civil and criminal remedies not merged

Where the violation of a right admits of both a civil and criminal remedy, the
right to prosecute the one is not merged in the other,

Source: SDC 1939 & Supp 1960, § 33.0103.

) Cross References
Crimes, civil remedies, see § 22-2-1.

Library References

Action ©=18.
Westlaw Topic Na. 13,
C.1.8. Actions § 116.

15-1-3. Time during which action is pending

; An action is deemed to be pending from the time of its commencement until
its final determination upon appeal, or until the time for appeal has passed,
: unless the judgment be sooner satisfied.

Source: SDC 1939 & Supp 1960, § 33.0104.

Cross References

Civil Appellate Procedure Rules, time for taking appeal, see § 15-26A-6,
Limitation of actions, commencement of actions, see §§ 15-2-30 and 15-2-31.
Lis pendens notice, action pending from time of filing notice, see § 15-10-2.

Library References
Action &=71. Westlaw Topic Nos. 13, 242,
Lis Pendens &=11(1).
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§ 16-6-7

COURTS AND JUDICIARY

business of the court at a place other than the county seat of such county but
within said county where such judge resides.

Source: SL 1923, ch 143; SDC 1939, § 32.0405; SL 1957, ch 169; SL 1963, ch 218; SL

1975,ch 162, § 16.

Library References

Courts €272, T3,
Westlaw Topic No. 106.
C.J.8. Courts §5 3 to 4, 166 to 168,

16-6-8. Chancery and common-law jurisdiction of circuit court

The circuit court possesses chancery as well as common-law jurisdiction.
Source: CCivP 1877, § 27; CL 1887, § 4824; RCCivP 15303, § 29; RC 1912, § 2113; SDC

1939 & Supp 1950, § 32.0903.

Cross References

Jurisdiction of circuit courts, see Canst. Art. V, § 5.

Rules of civil procedure, jurisdiction and venue, see § 15-6-82.

Library References

Courts €=153.1.
Westlaw Toplc No, 1086,

Notes of Decisions

Equity jurisdiction 1
Jurisdiction by consent 2

1. Eguity jurisdiction

In action brought by purchaser against ven-
dor for alleged deceit in sale of property, tdal
court acted properly in disposing of matter on
equitable side of court by allowing rescission of
oral contract for sale of property, slthough com-
plaint had sounded in tort for deceit, in view of
fact that prayer for relief also prayed for such
other and further relief as to the court seemed
just and assuming court was correct in its deter-
mination that there was insufficient evidence of
fraud to sustain action for deceit, purchaser
would have been lelt in position of having to
start another action to recover his downpay-
ment. Maresh v. Unverzagt, 1981, 304
N.Ww.2d 712. Trial e 10

The rule of retaining equity jurisdiction to
adjust all claims does not extend to a claim
having no relation to the rights of the plaintiffs

or the cause alleged in the complant. Lass v.
Erickson, 1952, 74 5.D. 503, 54 N.w.2d 741.
Equity & 39(1)

Under irs general equity jurisdiction, the cir-
cuit court had power pending administration of
an estate to adjudicate the equitable issues pre-
sented with relation to the alleged existence of 2
contract by the decedent to make a will dispos-
ing of the property comprising the estate,
Const. art. 5, § 14. Lass v. Erickson, 1952, 74
S.D. 503, 54 N.W.2d 741. Courts &= 475(2}

2. Jurisdiction by consent

Where intervening defendants made timely
and preliminary objection in their answer chal-
lenging the jurisdiction of the court of equity to
determine the issue in which they were interest-
ed, jurisdiction by consent, if conferable by the
parties at all, was not obtained notwithstanding
that intervenors participated in the proceedings
after their objection was denied. Lass v, Erick-
son, 1952, 74 S.D. 503, 54 N.W.2d 741. Equity
&= 53(1)

16-6-9. Original civil jurisdiction of circuit court
The circuit court has original jurisdiction as follows:

(1) In all actions or proceedings in chancery;
(2} In all actions at law and in equity;
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CIRCUIT COURTS 8 16-6-9

(3) In all cases where the title or boundary to real property comes in
question;

(4} In all actions for divorce or annulment of marriage;

(5) In all matters of probate, guardianship, conservatorship, and settlement
of estates of deceased persons;

(6) Proceedings relating to minors under chapters 26-7A, 26-84, 26-8B,
and 26-8C;

(7) In all other cases now or hereafter provided by law granting jurisdic-
tion to the circuit court, and as heretofore granted to district county,
municipal, justice of the peace, and police magistrate courts.

Source: CCivP 1877, § 28; CL 1887, § 4825; RCCivP 1903, § 30; RC 1919, § 2114: SDC
1939 & Supp 1960, § 32.0904; SL 1973, ch 130, § 2; SL 1993, ch 213, § 94,

Commission Note

The Code Commission substituted a reference to “chapters 26~TA, 26-84, 26-8B, and 26-8C" for
2 reference to “chapter 26-8" in subdivision (6) to reflect the transfer of sections in chapter 26-8 to
chapters 26~74, 26-8A, 26-8B and 26-8C.

Cross References

Adoption proceedings, circuit court jurisdiction, see § 25-6-6.
Furisdiction of circuit courts, see Const. Art. V, § 5.
Rules of civil procedure, jurisdiction and venue, see § 15-6-82,

Library References

Courts €&153.1, 200.
Westlaw Topic No. 106.

Research References

Treatises and Practice Alds
Bagert - the Law of Trusts and Trustees
§ 574, Statutory Regulation of Accounts.
Will Contests § 13:7, Applicability of Civil
Discovery Rules in Forma] Discovery,

Encyclopedias
16 Am. Jur. Proof of Facts 24 175, Matrimo-
nial Dispute: Vexatious Choice of Forum.

39 Am, Jur. Proof of Facts 2d 587, Establish-
ment of Person’s Domicil.

United States Supreme Court

Webh, U.5.Ga.1981, 101 5.Ct. 1889,
451 U.8. 493, 68 L.Ed.2d 392,
Frivolous actions and proceedings, lack

Jurisdiction,

In general,
Acquiescence of parent to chiid's desire

to live with other parent, jurisdictian of
state of residence of other parent in
that parent’s action to establish foreign
judgment, see Kulko v. Superior Court
of California In and For City and Coun-
ty of San Francisco, U.5.Cal 1978, 98
S.Ct. 1690, 436 U.S. 84, 56 LEd.2d
132 rehearing denied 98 S.Ct. 3127,
438 1.8, 908, 57 L.Ed.2d 1150.

Custody, whether a state court properly
assumed jurisdiction under the Uni-
form Child Custody Jurisdiction Act is
purely a question of state law not prop-
erly subject to review in the United
States Supreme Court, see Webb v.
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of subject matter jurisdiction, see Willy
v. Coastal Corp., U.STex.1992, 112
S.Ce. 1076, 503 U.S. 134, 117 L.Ed.2d
280, rehearing denied 112 5.Ct. 2001,
504 U.8, 935, 118 L.Ed2d 596,

Public use requirement, jurisdiction, see
Hawaii Housing Authority v. Midkiff,
U.S.Haw.1984, 104 5.Ct, 2321, 467
U.S. 229, 81 L.Ed.2d 186, on remand
740 F.2d 15.

State courts, power to bar in-personam
actions in federal courts, jurisdiction,
see Genersl Atomic Co. v. Felter,
US.NM.IST?, 98 S.Ct 76, 434 US,
12, 54 L.Ed.24 199,



WRONGFUL DEATH ACTIONS

passenger was entitled to new trial on issue of
damages, on survival claim against driver and
mother, who allegedly gave driver permission to
drive home from party; passenger endured pain
and suffering while suffocating to death after
being wapped in van. Welch v. Haase, 672
N.W.2d 685, 2003 SD 141. New Trial &= 75(5)

After jury awarded zero damages despite ad-
mission of liability on part of van driver and his

§21-5-9

mother, special administrator of estate of van
passenger killed in accident was entitled Lo new
trial of wrongful-death claim against driver and
mather, who allegedly gave driver permission to
drive home; evidence was presented regarding
purchases passenger had Iinmd for his moth-
er and grandfather, and was evidence of
loss of comnpanionship and sociéty. Welch v,
Haase, 672 N.W.2d 689, 2003 SD i41. New
Trial €= 75(5)

21-5-8. Apportionment of damages among beneficiaries

The amount received by such personal representative, whether by settlement
or otherwise, shall be apportioned among the beneficiaries, unless adjusted
between themselves, by the court making the appointment, in such manner as
shall be fair and equitable, having reference to the age and condition of such
beneficiaries. '

Source: SL 1909, ch 301, § 3; RC 1919, § 2931; SDC 1939, § 37.2203; SL 1947, ch
173; SL 1951, ch 193; SL 1957, ch 194; SL 1963, ch 235; SL 1967, ch 149; SL 1984,

ch 158, § 2.

Library References

Death 101,
Westlaw Key Number Search: 117k101.
CJ.5. Death §8 58 to 66.

Research References

ALR Library

Assignability of proceeds of claim for personal
injury or death, 33 AL R.4th 82.
ivision among beneficiaries of amount
awarded by jury or received in settlement
;S:n account of wrongful death, 17§ A LR,

Effect of death of beneficiary upon right of
?Et;gn under death statute, 13 A.L.R.4th

Excessiveness or adequacy of damages
awarded for personal injucies resulting in
death of persons engaged in farming,
ranching, or agricultural labor, 46
AL R.dth 220,

Encyclopedias
65 Am. Jur. Trials 261.
22 Am. Jur.2d, Death, §§ 179-188.

Notes of Decisions

In general 1

l.-'rln Eenera]

tial court division of wrongful death pro-

;;‘ds. which awarded mother of decedent
4.856.81 and father of decedent $1.00, was

Mot an abuse of discretion; decedent had resided

With his mother while an adult, he supported

mother and claimed her as 2 dependent on his
income tax returns, trial court determined that
when decedent reached adulthood he decided to
have no contact with father, and father was
unable to offer any evidence that decedent had
previously supported him. In re Estate of Wat-
son, 673 N.W.2d 60, 2003 SD 142. Death &=
101 '

21-5-9. Worker's compensation law governs where applicable

Where applicable the law relating to worker’s compensation supersedes the

Provisions of this chapter.
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CHAPTER 21-68
LIMITATION OF LIABILITY FOR EXPOSURE TO COVID-19
Soction Section
21-68-1. Definitions. 21-684. Limitation—Astions—Heszlth eare pro-
21-68-2. Limitation—Actiona~~Diagnosis—In- vider.
tentional exposure, 21-68-5, Limitation—Aetions—Personal protec-
21-68-8. Limitation—Actions—Owner—Premis- tive equipment.

a5, 21-68-6, Conshruction.

21-68-1. Definitions

‘Parms used in this chapter mean:

(1) "COVID-19,” the novel coronavirus identified as SARS-CoV-2, the disesse caused by
the novel coronavirug SARS CoV-2 or a virus mutating therefrom, and conditions
associated with the disease caused by the navel coronavirus SARS-CoV-2 or a virus
mutating therefrom; :

(2) “Disinfecting or cleaning supplies,” hand sanitizers, disinfectants, sprays, and wipes;

(3) "First responders,” law enforcement officers, fireren, emergency medical services
workers, and other similarly situated persons; :

{4) “Health cave facility™:

{8} Any facility repulated under chapter 34-12; or

{b) Residentisl care facilities; nursing facilities, intermediate care facilities for
persons with mental filness, intermediate care facilities for persons with inteliec-
tual disabilities, hospice programs, elder group homes, dental elinics, orthedontic
clinics, optometric clinics, chiropractic clinies, and assisted living programs;

(5 “Health care professional,” physicians and other health care practitioners who are
licensed, certified, or otherwise authorized or. permitted by the laws of this state to
administer health care services in the ordinary course of business or in the practice of
a profession, whether paid or unpaid, including persons engaged in telemedicine or
telehealth. The term includes the employer or agent of a health care professional

“who provides or arranges health care;

(6) “Health care provider,” a health care professional, health care facility, home health
care facility, and any other person or facility otherwise authorized or permitted by
any federal or state statute rule, crder, or public health guidance to administer
health eare services or treatment, including first responders;

(7} “Health care services,” services for the diagnosis, prevention, treatment, care, cure,
or relief of a health condition, illness, injury, or disease;

(8) “Person,” & natural person, corporats or common law entity, business entity regis-
tered purstant to § 87-11-1, and the state and any political subdivision thereof,
including school districts. The term includes an agent of a, persen;

(9) “Personal protective equipment,” protective clothing, gloves, face shields, goggles,

facemasks, respirators, gowns, aprons, coveralls, and other equipment designed to

protect the wearer from injury or the spread of infection or illness;

(10) “Premises,” any real property and any appurtenant building er structure, and any
vehicle, serving a commercial, residential, edweational, religious, governmental,
cultursl, charitable, or health care purpose;

{1%) “Public health guidance,” written guidance related to COVID-19 issued by any of
the following:

(8) The Center for Disease Control and Prevention of the federal Department of
Health and Human Services;

() The Centers for Medicare and Medicaid Services of the federal Department of
Health and Human Services;

(¢) The federal Qecupational Bafety and Health Administration;

{d) The Office of the Governor; or
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JUDICIAL REMEDIES § 21-68-3

(e) Any state agency, including the Department of Health;
(12) “Qualified product:”
{a} Personal protective equipment used to protect the wearer from COVID-19 or to
prevent the spread of COVID-19;
(b) Medical devices, equipment, and supplies used to treat COVID-19, including
medical devices, equipment, or supplies that are used or medified for an
" unapproved use o treat COVID-19 or to prevent the spread of COVID-19;
(¢) Medical devices, equipment, and supplies used outside of their normal use to
treat COVID-18 or to prevent the spread of COVID-1%;
(d) Medieations used to treat COVID-19, including medications prescribed or dis-
pensed for off-label use to attempt to treat COVID-19;
(g) Tests to diagnose or determine immunity to COVID-19; or
(f) Any component of an item described in this subdivision.
(13) “Vehicle,” & device used for transporting people, goods, or substances, including, but
not limited to, an automobile, truck, bus, train, helleapter or airplane.
Source: SL 2021,¢h 91, § 1.

Commission Note
8L 2021, ch 91, § 7 provides: “This Act applies to any exposure to COVID-19, injury, latent injury,
damages, olal.m cause of action, or loss that occurs, aterues, or beging, whether Jmown, unknown, or
latent hetween January 1, 2020 and December 31, 2022."

Reszarch References
ALR Library . of In-Person or Opn-Campus Instruction, 71
COVID-12 Related Litigation: Breach of Con- ALR7th Art. 5.

tract and Related Claims Against Universities - COVID-19 Related Litigation: Cruise Line Lia-.
and Other Schools for Remote Leaming Instead bility During Pandemic, 70 ALR.7th Art. 1.

21-68-2. Limitation—Actions—Diagnosis—Intentional exposure

A person may not bring or maintain any action or claim for damages or relief alleging
exposure or potential exposure to COVID-18 unless the exposure results in a COVID-19
diagnosis and the exposure ig the result of intentional exposure with the intent to transmit
COVID-19. In alleging intentional exposure with the intent to transmit COVID-19, & party
shall state with particularity the circumstances constituting infentional exposure with the
intent to transmit COVID-19 including all duty, breach, and intent elements and establish all
elements by clear and convincing evidence.
Source: SL 2021, ch 81, § 2.

Commission Note

SL 2021, ch 91, § 7 provides: “This Act applies to any exposure to COVID-19, injury, latent injury,
damages, claim, cause of sction, or-loss that occurs, acerues, or begins, whether known, unknown, or
latent between January 1, 2020 and December 31, 2022."

. Research References
ALR Library

COVID-19 Related Litigation: Cruise Line Lia-
bility During Pandemic, 70 ALR.7th Art 1.

21-68-3. Limitation—Actions—Qwner—Premises

A person who possesses or is in control of a premises, including a tenant, lessee, or
oceupant of a premises, who directly or indirectly invites or permits an individual anto a
premises, shall not be liable for damages for any injuries sustained from the individual's
exposure to COVID-19, whether the exposure occurs on the premises or during any agtivity
managed by the person who possesses ar is in control of a premises unlesa the person who
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possesses or is in control of the premises intentionally exposes the individual to COVID-19
with the intent to transmit COVID-19, In alleging intentional exposure with the intent to
transmit COVID-18, a party must state with partieularity the circumstances constituting
intentional exposure with the intent to transmit COVID-19 including all dufy, breach, and
intent elements and establish all elements by clear and convincing evidence.

Source: SL 2021,¢ch 91, § 8.

Commission Note

8L 2021, ck 91, § 7 provides: “This Act applies to any exposure to COVID-19, injury, latent injury,
damages, elaim, cauae of action, or loss that oceurs, accrues, or begins, whether kuown, unlkmown, or
latent between January 1, 2020 and December 31, 2022

Research References
ALR Library
~ COVID-19 Related Litigation: Cruise Line Lia-
bility During Pandemic, 70 ALR.7th Art. 1.

21-68-4. Limitation—Actions—Henlth care provider

_ A health care provider is not lisble for any damages for causing or contributing, directly or
indireetly, to the death or injury of a person as a result of the health care provider’s acts or
omissions in response to C -19, This section applies to all of the following:

* (1} Injury or death resulting from screening, assessing, diagnosing, caring for, or

treating persons with a suspected or confirmed case of COVID-19; .

(2) Preseribing, administering, or dispensing a pharmacautical for off-label use to treat a
patient with a suspected or tonfirmed case of COVID-19; and

(3) Acts or omissions while prwid.inséxe:alﬁl care to persons unrelated to COVID-19 if
those acts or omissions support the state's response to COVID-19, including any of
the following: -

{a) Delaying or eanceling nonurgent or elective dental, medical, or surgical proce-

. dures, or altering the diagnosis or treatment of a person in response to any
federal or state statute, regulation, order, or public health guidance;

{b) Diagnoain%' or treating patients outside the mormal scope of the health care
provider’s license or practice;

(¢} Using medical devices, equipment, or supplies outside of their normal use for the
provision of health care, including using or modifying medical devices, eguip-
ment, or supplies for an unapproved use;

(d) Conducting tests or providing treatment to any person outside the premises of &
health care facility;

"(e) Acts or omissions undertaken by a health care provider because of @ lack of
staffing, facilities, medical devices, equipment, supplies, or other resources
attributable to COVID-19 that renders the health care provider unable tp

rovide the level or manner of eare to any person that otherwise would have
en required in the absence of COVID-19; and

(f) Acts or omissions undertaken by a health care provider relating to the use or
nenuse of parsonal protective equipment. ’

This section does not relieve any person or health care provider of liability for eivil
damages for any act or omission that constitutes gross nagligence, recklessness, or willful
misconduct, '

Source: EL 2021, ch 81, § 4.

; Commission Note
8L 2021, ch 91, § T provides: “This Act applies to any exposure to COVID-19, injury, latent Injury,
damages, claim, cause of action, or loss thalt’p:cwrs, gmes, or begins, whether kmown, unknown, or
latent between January 1, 2020 and December 31, 2022
21-68-5. Limitation—Actions—Personal protective equipment

Any person that designs, manufactures, labels, sells, distributes, or donates disinfecting or
cleaning supplies, personal protective equipment, or a gualified product in respense to
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ZOVID-19 is not lisble in a civil action alleging personal injury, death, or property damage -
:ansed by or resulting from the design, manufacturing, labeling, elhng, distributing, or
Jonating of the disinfecting or cleaning supplies, personal protective eqnipment, or a qualified
produet.

Any person that designs, manufactures, labels, sells, distributes, or donates disinfecting or
cleaning supplies, personal ‘protective eguipment, or a qualified product in response to
COVID-19 is not liable in a civil action alleging personal injury, death, or property damage
caused by or resulting from a failure to provide proper instructions or sufficient warnings.

This section does not relieve any person of liability for civil damages far any act or omission
that tonstitutes grogs negligence, recklessness, or willful misconduct.

Source: SL2021,¢h 9L, § 6.

Conimission Note -

8L 2021, ch 91, § 7 provides: “This Act applies to any exposure to COVID-18, injury, latent injury,
damapes, clmm cause of acton, or loss that vecurs, acerues, or begins, whether kmown, unkmawn, or
latent between January 1, 2020 and December 31, 2022

21-68-6. Construction
This chapter may nat be construed to do any of the following:
(1) Create, recognize, or ratify a claim or cause of action of any kind;
(2) Eliminate or satisfy a required element of a elaim or cause of action of any kind;
(8) Deem COVID-19 an occupational disease. COVID-19 is not an oceupational diseass
under state law; or
(4) Abrogate, amend, repeal, slter; or affect any statutory or common !aw immunity or
limitation of Ilabtht}'
Source: SL 2021, ch 81, § 6.

Commission Note

8L 2021, ch 91, § 7 provides: “This Act applies to any exposure to COVID-13, injury, latent injury,
damages, claim, cause of action, or loss that occurs, accrues, or begins, whether known, unknown, or
latent between January 1, 2020 and December 31, 2022 .

Research References

ALR Library of In-Person or On-Campus Instruction, 71

COVID-19 Related Litigation; Breach of Con-  ALR.7hAst.5.
tract and Related Claims Against Universities COVID-19 Related Litigation: Cruise Line Lia-
and Other Schools for Remote Learning Instead bility During Pandemic, 70 ALR.7th Art. 1.
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CHAPTER 62-3

COVERED EMPLOYMENT AND EMPLOYER'S
RESPONSIBILITY

Section

62-3-1.  Measure of responsibility assumed by employer.

62-3-2.  Rights and remedies of employees limited.

62-3-3.  Employer and employee bound by provisions of title—Exceptions.
62-3-4.  Employment covered by federal compensation law not subject to title.
62-3-5.  Security required for acceptance of title.

62-3-5.1. Notice by corporate officer rejecting coverage—Withdrawal of rejection.
62-3-6 to 62-3-9. Repealed.

62-3-10. Liability to subcontractor’s employee.

62-3~11. Election to proceed against employer—Qptions.

62-3-11.1, 62-3~11.2. Repealed.

62-3-12. Repealed.

62-3-13.  Penalty for failure to perform statutory duty unaffected.

62-3-14. Reciprocity with other states.

62-3-15. Exemption of domestics, agricultural lsborers or workfare participants.
62-3-16. Agricultural work subject to titte—Liability insurance required.
62-3-17. Voluntary waiver of exemption by insuring hability.

62-3-18. Obligation ereated by title not waived by contract.

Cross References

Definition of terms used in chapter, see §§ 62-1-1 to 62-1-3.
Public officers and employees covered, see § 62-1-4 et seq.

62-3-1, Measure of responsibility assumed by employer

The compensation provided by this title is the measure of responsibility
which the employer has assumed for injuries to or death of any employee.
Source: SL 1917, ch 376, § 27; RC 1919, § 9462; SDC 1939, § 64.0103; SL 2008, ch
278, § 4.

Histovical and Statutory Notes

8L 2008, ch 278, § 4 made form and style
revisions to this section.

Cross References

Employee defined, see § 62-1-3,

Library References

Workers’ Compensation =1 to ¢, 2084, C.1.S. Worker's Compensation 8§ 1to 7, 23 to
Westlaw Topic No. 413, 45, 1721 to 1725, 1748 to 1749,

Research References

ALR Library Right to Workers’ Compensation for Emotion.

Applicability of state Workmen's Compensa- al Distress or Like Injury Suffered by
tion Act to injury occutring on or in con- Claimant as Resuilt of Nonsudden Sg%muli

nection with contracts in relation to federal Compensability Under Particular Circum:

property within state, 153 A.L.R, 1050, stances, 108 A.L.R.5th 1.
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1 10 Workers' Compensation for Emotion-
| Distress or Like Injury Suffered by
aimant as Result of Nonsudden Stimuli—

aisites of, and Factors Affecting, Com-

psability, 106 A.L.R.Sth 111.

to Workers' Compensation for Emotion-

Distress or Like Injury BSuoffered by

Clatmant as Result of Napsudden Stimuli.-

Right to Compensation Under Particular
tatutory Provisions, 97 A.L.R5th 1.

3ht to Workers’ Compensation for Injury

Suffered at Worker's Home Where Home is

Claimed as “Work Situs”, 4 A.L.R.6th 57.

Right to Workers’ Compensation for Injury

Suffered by Employee While Driving Em-

ployer's Vehicle, 28 A.L.R.6th 1.

Right to Workers’ Compensation for Injury

- Suffered by Worker En Route to or from
Worker's Home Where Home Is Claimed as
“Work Situs”, 15 A.L R 6th 633.

Right to Workers' Compensation for Physical

Injury or Ilness Suffered by Claimant as

Resuit of Nonsudden Mental Stimuli—Com-

pensability of Particular Physical Injuries or

Ilinesses, 152 A.L.R.5th 509,

Right to Workers' Compensatfon for Physical
Injury or Iiness Suffered by Claimant as
Result of Nonsudden Mental Stimuli—Com-
pensability Under Particular Circum-

* stances, 39 A.L.R.6th 445,

Right To Workers' Compensation for Physical
‘Injury or Mlness Suffered by Claimant as
Result of Nansudden Mental Stimuli~Req-

. Tomts 1

1. Torts
Compensation under Workmen's Compensa-
tion Law is based on relationship of employer

§62-3-2

uisites of, and Factors Affecting, Compensa-

bility, 13 A.L.R.6th 209.

Right to Workers' Compensation for Physical
Injury or 1llness Suffered by Claimant as
Result of Nonsudden Mental Stimuli—Right
to Compensation Under Particular Statuto-
ty Provisions, 122 A.L.R.5th 653.

Right to Workers' Compensation for Physical
Injury or Iilness Suffered by Claimant as
Result of Sudden Mental Stimuli—Com-
pensability of Particular Injuries and 1B-
nesses, 20 A.L.R.6th 641,

Right to Workers’ Compensation for Physical
Injury or Hiness Suffered by Claimant as
Result of Sudden Mental Stmuli—Com-
pensability Under Particular Circum-
stances, 107 AL R.5th 441,

Right to Workers' Compensation for Physical

Injury or Miness Suffered by Claimiant as

Result of Sudden Mental Stimuli—Right to

Compensation Under Particular Statutory

Provisions and Requisites of, and Factors

Afecting, Compensability, 109 AL.R.S5th

161,

Treatises and Practice Alds

3} Causes of Action 2d 307, Cause of Action
to Recover Workers' Compensation Bene-
fits Under “Special Mission” or “Dual Pur-
pose’ Exception to “Going and Coming”
Rule. ;

Modernn Workers” Compensation § 102:1,
Workers' Compensation as Exclusive Reme-

dy.

Notes of Decisions

and employee, and is not in nature of damages
for tort. Rev.Cade 1919, § 9436 et seq. as
amended. Benson v. Sioux Palls Medical and
Surgical Clinic, 1934, 62 8.D. 324, 252 N.W.
B64. Workers' Compensation €= 4

62-3-2. Rights and remedies of employees limited

_The rights and remedies granted to an employee subject to this title, on
account of personal injury or death arising out of and in the course of
employment, shall exclude all other rights and remedies of the employee, the
employee’s personal representatives, dependents, or next of kin, on account of
such injury or death against the employer or any employee, partner, officer, or
director of the employer, except rights and remedies arising from intentional

tort.

Source: SL 1917, ch 376, § 5; RC 1919, § 9440; SDC 1939, § 64.0104; SL 1977, <h
422; SL 1978, ch 370,§ 2; SL 2008, ch 278, § 5.

Historlcal and Statutory Notes

SL 2008, ch 278, § 5 made form and style

revisions to this section.
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Note 4

%4 In general
South Dakota employer can have an employment
relationship outside of South Daketa, and a foreign
employer can have an employment relationship
inside South Dakota for workers' compensation
p . Anderson v. Tri State Con.stmction,
LLC, 964 N.W.2d 532, 2021 8.1. 50.

1. Choice of law

Although claimant, whose empleyer was head-
quartered in South Dakota, had already filed a
valid workers' compensation claim in Wyoming,
where claimant was injured, the full faith and
eredit clauge of the United States Constitution did
not preclude claimant from receiving a successive
workers' compensation award from South Dakota,
nor was emplayer's interest in limiting its potential
hishility within the State of South Dakota of eon-
trolling importance. Anderson v. Tri State Con-
struction, LLC, 964 N.W.2d B32, 2021 3.D. BO.

2, ' Due process

To determine whether employment of workers'
eompenyation claimant has g “substantial connec-
tion” with a state, such that the state can consis-
tently, with the requirements of due process,
award relief to a person under the state’s workers’
compensation stetute, appellate court considers if
{a) the person is injured in the state, or (b) the
employment is principally located in the state, or
(c) the employer supervised the employee's activi-
ties from & place of business in the state, or (d) the
state is that of mogt significant relationship to the
contract of employment with respect to the issue of
workers' compensation or (e) the parties have
agreed in the contruct of employment or otherwise
that their rights should be determined under the
workers' compensation act of the state, or (f) the
state has some other reasonable nlationahip to the
occorrence, the parties and the employment.
Anderson v. Tri State Construetion, LLC, 964
MW 2d 532, 2021 8.D. 50.

South Dakota bad a substantial connection to
workers’ compensation elaimant's and her employ-
er's employment relationship sufficient to provide
the Department of Labor and Regulation with
authority to adjudicate workers' compensation
claim of clsimant, who was injored in Wyoming
while working for South Dakota employer, and
accordingly, her claim for workers' compensation
benefits did not offend principles of due process;
claimant lived in South Dakota and was injured
out-of-state, her employer managed and operated
ity accounting, payroll, and human resources sar-
vices from its headquarters in South Dakota, South
Dakote represented the place where the parties
negotiated and excented tinz employment contract,
and while Wyoming, where claimant was injured,
shared a relationship to her employment based on
the location of her duties and the accident, this did
nat diminish South Daleota's mmsctim to the
cireumatances of the employment relationship.
Anderson v. Tri State Construetion, LLC, 964
N.W.2d 632, 2021 8.D. 50.

The location of the accident is not eolely deter-

minative of which stute has a substantial connec-
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tion to the employment relationship, as required
for jurisdiction over workers' compensation claim.
Anderson v. Tri State Construction, LLC, 964
N.W.2d 532, 2021 §.D. 50.

3. Authority of department

Statutory presumption thal employer has ae-
cepted the terms of the Workers' Compensation
Act unless an exemptlon in the Act applies does
not refer to the Department of Labor and Regula-
tion's authority, but, rather, serves to protect the
employer who procures incurance, Andersen v,
Tri State Construction, LLC, 964 N.W.2d 532, 2021
S.D. B0

Although an employer who procures insurance
caverage may seek the protections of Workers'
Compensation Act, the claim must, as a prerequi-
site, be within the scope of the Department of
Labor and Repulation’s authority. Anderson v.
Tri State Construetion, LLC, 964 N.W.2d 632, 2021
8.0, 50.

Workers' compensation policy brought South
Dakota employer within South Dakota's workers'
compensation statafory scheme, but the Depart-
ment of Labor and Regulation could not be pre-
sumed to have authority over claimant's workers'
compensation claim simply because her employer
had purchased a qualifyilg insuranca- palicy.
Anderson v. Tri State Construction, LLC, 964
N.W.2d 532, 2021 3.D. 50,

Stafute providing that every employer and em-
ployee shall be presumed to have accepted the
provisions of Workers’ Compensation Act, and
ghall be thereby bound, whether injury or death
resulting from such injury oceurs within the state
or elsewhere, does not set forth exclusively the
scope of the Department of Labor and Regula-
tion's authority to hear workers' compensation
claims. Anderson v. Tri State Construction, LLC,
964 N.W.2d 532, 2021 8.D. 50.

Statute providing that every employer and em-
pln}'ee ghall be presumed to have accepted the
provisions of Workers' Compensation Act, and
shall be thereby bound, whether injury or death
resulting from such injury occurred within the
state or elsewhere, did nat apply to confer upon
Department of Labor and Regulation the presump-
tion of authority to hear elaim for permenent total
disability benefits brought by claimant, 8 truck
driver wha was injured in Wyoming while worling
for South Dakota employer. Even though employer
purchased a qualifying insurance policy, statutory
presumption did not refer to Department’s suthdri-
ty but rather served to protect an employer who
procured insurance. Anderson v, Tri State Con-
struction, LLC, 964 N.W.2d 532, 2021 SD. 50

4. Failure to carry insurance

Failure to carry insurance constitutes an elec-
tion not to operate under the protections of statate
providing that every employer and employee shall
be preswmed to have accepted the provisions of
Workers' Compensation Act, and shall be thereby
bound, whether [njury or death resulting from
such injury occurs within the state or elsewhere.



§ 62-4-37

Note 16

proof of employee's intoxication. SDCL
32-23-7(3), 62-4-37. Therkildsen v. Fisher
Beverage, 545 N.W.2d 834,

1996 S.D. 39.
Workers' Compensation & 1371 j

17. Admissibility of evidence

Opinion of employer's service manager that
workers' compensation claimant’s filure fo use
safery appliance proximately caused claimant's
electrical burns and, thus, amounted to willful
misconduct, was unreliable and, consequantly,
inadmissible as expert testimony, where it was
not shown what the electrical faunlt was that
caused claimant's electrical shock; rather man-
ager’s proof was purely anecdotal by showing
that he performed same job using the safety
appliance without experiencing a shock. Wells
v. Howe Heating & Plumbing, Inc., 677 NW.2d
586, 2004 5.D. 37. Workers' Compensation €
1394

18. Questions of law or fact

The ultimate decision on proximate cause in a
workers' compensation action is made by the
finder of fact based on all the evidence, includ-
ing expert and eye-witness testimony. Van-
Steenwyk v. Baumgartner Trees and Landscap-
ing, 731 N.w.2d 214, 2007 8.D. 36, Workers’
Compensation & 1717

Issues of causation in worker's compensation
cases are factual issues that are best determined
by the Department of Labor. Holscher v. Valley

WORKERS' COMPENSATION

Queen Cheese Factory, 713 NW.2d 555, 2006
S.D. 35. Workers’ Compensation €= 1717

19. Review

The Supreme Court reviews de novo the De-
partment of Labor's conclusions of law ina
workers’ compensation proceeding. Kendall v,
John Morrell & Co., B09 N.W.2d 851, 2012 S.D.
13. Workers' Compensation €= 1939.1

Employer failed to cite ta authority to suppart
allegatlon that ALY was required to make specif-
ic findings of fact as to expert witness’s ¢redibil-
ity, and thus employer waived issue in workers'
compensation action and court would not con-
sider the issue on appeal. VanSteenwyk v.
Baumgartner Trees and Landscaping, 731
N.W.2d 214, 2007 S.D. 356. Workers' Compen-
sation &= [933

In worker's compensation proceeding, deputy
director of the Division of Labor and Manage-
ment was not clearly erroneous in finding that
auto accident which gave rise to employee's
claim was proximately caused by employes's
intoxication, and thus deputy director correctly
concluded that statute which bars compensation
for any injury or death due to employee's willful
misconduct barred employee's claim. SDCL
62-4-37. Driscoll v. Great Plains Marketing
Co., 1982, 322 N.W.2d 478. Workers' Compen-
sation &= 1604

62-4-38. Right of action when third person 1s liable—Election by employ-

ee—Oflset of recovered damages

If an injury for which compensation is payable under this title has been
sustained under circumstances creating in some other person than the employ-
er a legal liability to pay damages in respect thereto, the injured employee may,
at the employee’s option, either claim compensation or proceed at law against
such other person to recover damages or proceed against both the employer
and such other person. However, in the event the injured employee recovers
any like damages from such other person, the recovered damages shall be an
offset against any workers' compensation which the employee would otherwise

have been entitled to receive.

Source: SDC 1939, § 64.0301; SL 1964, ch 224; SL 1994, ch 398,

Library References

Workers' Compensation ©=399, 934.1 to
934,11, 1104 to 1110, 2103 o 2109, 2250,
Westlaw Topic No. 413.

C.I.5. Worker's Compensation 4§ 187, 280 to
281, 701 to 711, B44, 849 to 869, 1753 to
1759, 1845, 1848 to 1849.

Research References

ALR Library

Construction and Application of Exclusive
Remedy Rule Under State Workers' Com-
pensation Statute With Respect to Liability

36

for Injury or Death of Employee as Passen-
ger in Employer-Provided Vehicle—Against
Whom May Rule Be Invoked and Applica-




COMPENSATION FOR INJURY OR DEATH

the damages recovered by decedent's estate
could be used to satisfy the lien could net have
been litipated in the wrongful death action, and
decedent’s widow did not obtain an express
allocation of what portion, if any, of the seitle-

§ 62-4-39
Note 2

ment proceeds were “like darnages,” nor did
the federal court attempt such an allocation in
an effort to settle all accounts. Dakota Plains
AG Center, LLC v, Smithey, 772 NW.2d 170,
2009 5.0. 78. Waorkers' Compensation €= 2240

62-4-39. Compensation paid by employer—Reimbursement from damages
recovered from third party

1f compensation has been awarded and paid under this title and the employee
has recovered damages from another person, the employer having paid the
compensation may recover from the employee an amount equal to the amount
of compensation paid by the employer to the employee, less the necessary and
reasonable expense of collecting the same, which expenses may include an
attorney's fee not in excess of thirty-five percent of compensation paid, subject

to § 62-7-36.

Source: SDC 1939, § 64,0301 as added by SL 1964, ch 224; SL 1994, ch 396, § 17.

Library References

Warkers' Compensation €2247 to 2250.
Westlaw Topic No. 413,

C.1.8, Worker's Compensation 55§ 1844 to
1849,

Research References

ALR Library

Compensation of Attorneys for Services in
Comnnection With Claim Under Workmen's
Compensation Act, [59 A L.R, 912,

Constitutionality, construction, and applica-
tion of provision of act for deduction on
account of recovery from third person re-
sponsible for injury, 142 A LR, 170.

Right of Employer or Workers' Compensation
Carrier to Lien Against, or Reimbursement
Out Of, Uninsured or Underinsured Motor-
ist Proceeds Payable to Employee Injured
by Third Party, 33 A.L.R.5th 587,

Treatises and Practice Aids
Autornobile Liability Insurance § 35:6, Right
of Employer or Workers' Compensation

Carrier to Subrogate Against Uninsured
Motorist Benefits,

28 Causes of Action 2d 523, Cause of Action
by Injured Worker Against Third-Party,

Modern Workers' Compensation § 206:7,
Third Party Action Subrogation Liens--Gen-
erally.

Modern Workers” Compensation § 207:6,
Statutes Governing Workers' Compensation
Offsets.

Modern Workers' Compensation § 206:18,
Statutes Governing Workers' Compensation
Liens.

Modern Workers' Compensation § 321:19,
Third Party Claims Generaliy and Third
Party Settlement.

Notes of Decisions

Attorney fees 9

Costs 8

Findings of fact 7

Lien 2

Review 10

Subrogation 1

Summary judgment &

Surviving spouse 3

Uninsured and underinsured motorist coverage
F ]

Waiver 5

1. Subrogation

Employer who pays workers’ compensation
benefits is entitled to subrogation. SPCL
62-4-39, 62-4-40. Isaac v. State Farm Mut.
Auto. Ins. Co., 1994, 522 N.W.2d 752. Work-
ers’ Compensatton €= 2189

2, Lien

Statutory lien of workers' compensation in-
surer against settlement between employee's es-
tate and third party extended to benefits owed
but not yet paid to estate. SDCL 62-4-33.




§2-14-15

LEGISLATURE AND STATUTES

Notes of Decisions

In general 1

1. Ingeneral

Affirmative vote by two of three present mem-
bers of five-member historic commission in fa-
vor of issuing certificate of appropriateness was
insufficient to constitute valid action by com-
mission, under South Dakota law, and without
valid vote, city could not issue building permit
and developers had ne property interest protect-
ed by procedural due process. SDCL 2-14-15;
U.5.C.A. Const.Amend. i4. Achten v, City of
Deadwood, 1993, 814 F.Supp. 808, Constitu-
ticnal Law €= 4322; Eavironmental Law €& 84;
Environmental Law ¢= 92

Majority ruled when four puardians were ap-
pointed for ward, and thus three of four guard-
jans had decision-making authority., SDCL
2-14-13%, 30-27-25, 30-27-26 (Repeared)‘ Mat-
ter of Guardianship of Estabrook, 1994, 512
N.W.2d 744. Mental Health & 179

Although there is no specific statute that ad-
dresses any requirement that a quorum of coun-
ty commissioners be present to cenduct busi-
ness, this section generally addresses the matter

for 2 wide range of public entities where joint
authorlty is given to three or more public offi-
cers or other persons and it should be construed
to require a majority; therefore, at least a ma-
jority of the county comrmissioners must be
present to conduct any officia] action at a meet-
ing; thus, three members of the county's fivem-
ember board must be present to form a quorum
and, further, three must vote in agreement in
order to take any official action; and meetings
must be rescheduled absent a quorum. Op.Atty.
Gen. Opinion No, 94-15 (Dec. 28, 1994), 1994
WL 732283.

Since ch. 14-1 gives “joint authority” to three
or more persons, it must be construed as giving
the authority to the majority of them as provid-
ed in this section: thersfore, a quorum of the
State Library Board consists of four duly ap-
pointed and acting members, In addition, there
must be at least four affirmative votes in order
for the Board to take any official action. Op.
Atty.Gen. Opinion No. 87-18, 1987 WL 341013,

"Majority” must be of full membership, not
members present. Op.Atty.Gen. Qpinion No.
#7-18, 1987 WL 341013,

2-14-16. Effective date of legislative acts

Subject to the provisions of the Constitution and statutes relating to vetoes
and the referendum, an act of the Legislature which does not prescribe when it
shall take effect, if passed at a regular session, takes effect on the first day of
July after its passage and if passed at a special session on the ninety-first day
after the final adjournment of such session.

Source; SDC 1939, § 55.0607.

Cross References

Constitutional provision as ta effective date, see Const. Art. IIE § 22,
Referendum power reserved, see Const. Art. 111, &1,
Rule-making power conferred by legislation, time initial exercise allowed, see § 1-26-4.4,

Veto power of Governor, see Const. Art. IV, § 4.

Law Review and Journal Commentaries

Spuclin, The Basics of Legislative History in

South Dzkota, 56 $.D. L. Rev. 114 (2011).

Notes of Decisions

lation is to allow citizens time to obtain suffi-
cient signatures to begin referendum process.
SDCL 2-1-3 to 2-1-14, 2-14-16; Const. ArL 3,
§% 1, 18, 22. SDDS, Inc, v. State, 1992, 481
N.w.2d 270. Statuies & {419

Ingeneral 1

1. In general
Puy

se of constitutional and statutory delay
provisions with respect to effective date of legis-




8§ 2-14-18
Note 1

ute unless the action is permitted to survive by
the operation of a savings clause or by the
vesting of a right under the statute. SDCL
2-14-18. State Highway Commission On Be-
half Of State v. Wieczorek, 1976, 248 N.W.2d
369, Constitntional Law ¢= 2648; Statutes ¢
1574(1); Statutes €& 1575

2. Criminal prosecution

Prosecution, in which defendant was convict-
ed of rioting to obstruct prior to adoption of
criminal code revision, was preserved, contrary
to contention that riot statute had been repealed
without benefit of sufficient saving legislation.
SDCL 2-14-18, 22-10-4. State v, Means, 1978,
268 N.W.2d B02. Riote= |

3, License revocation

Revocation of insurance agent’s license for
misconduct was a "'penalty’ within the meaning

LEGISLATURE AND STATUTES

of saving statute that kept repealed statute in
force for the purpose of sustaining any proper
action or prosecution for the enforcement of
statutory penalty; thus, Insurance Division
could seek revocation of license for conduct
occurring before repeal of statute, even though
repeal preceded commencement of proceedings.
In re Tinklenberg, 716 N.W.2d 798, 2006 S.D.
52, rehearing deniad. Insurance & 1618

4, Real estate transactions

General saving statute did not apply to allow
assignee of contract for deed purchasers to as-
sert statutory remedy of equitable adjustment
after repeal of statute, SDCL 2-14-18; SDCL
21-50-2 (Repealed). Schultz v. Jibben, 1994,
513 N.W.2d 923. Real Property Conveyances
&= 1105

2-14-19. Revival not implied by repeal of repealer

Whenever any act of the Legislature is repealed, which repealed a former act,
such former act shall not thereby be revived unless it shall be expressly so

provided.
Source: SDC 1939, § 65.0202 (13),

Research References

ALR Library
Constitutional requirement that repealing or
amendatory starute refer to statute repealed
or amended, applicability to repeal or

amendment by implication, 5 A.L.R.2d
1270,

Simultaneous repeal and reenactrment of ali,
or part, of legislative act, 77 ALR.2d 336,

Unconstitutionality of later statute as affecting
provisians purporting specifically to repeal
earlier statute, 102 A.L.R. 302.

Notes of Decislons

In general 1

1. Ingeneral

Prior claims or liens were not reinstated by
repeal of § 27B-9-28. Op.Atty.Gen. Opinion
No. 80-1, (980 WL 119175.

2-14-20. Omitted

Commission Note

This section, relating to the effective date of the South Dakota Code of 1939, is omitted as

absolete.

2-14-21.

Code not retroactive

No part of the code of laws enacted by § 2-16-13 shall be construed as
retroactive unless such intention plainly appears.

Source: SDC 1939, § 65.0202 (22).
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CHAPTER 2-14
CONSTRUCTION AND EFFECT OF STATUTES

' 2-14-1. Words used in ordinary sénse

LEGIBLA‘I’URE AND S'I'ATUTE“.

3

Notes of Decisions

Public policy 175

-1 In general

Resalving an issue of statutory inferpretation
necessarily beging with an analysis of the statute’s
text. Matter of Appeal by Implicated Iudhndua.l,
966 N.W.2d 578, 2021 S.D. 61.

5. Construction with other statutes—In gener-
al
Even where statutes appear to conflict, it is &
court's responsibllity to give reasonable eonstrue-
tion to both, and if poesible, to give effact to all
provisions under congideration, construing them
together to make them harmonious and workable.
S{:;e v. Bettelyoun, 2022, 2022 B.D. 14, 2022 WL
804314,

6. —— General or specific statutes, canstrue-
tion with other statutes .
Generally, when multiple statutes may apply to

the same subject matter, 2 court should construe *

the statutes in such a way as to give effect to all of
the statutes if possible, Jans v. Department of
Public Safety, 964 N.W.2d 749, 2021 §.D. 51.

Statates of specific application take precedence
over statutes of general application. Jana v. De-
partment of Public Safety, 864 N.W.2d 749, 2021
5.D.51.

When the question is which of two enactments
the legislature intended to apply to a particular
sitaation, terms of a statute relating to a partioular
gubject will prevail over the general terms of an-
other atatute. Jaos v. Department of Public Safe-
ty, 964 N.W.2d 749, 2021 §.D. 51.

8, —— Presumptions, construction with other
statutes

‘When analyzing two statutes Luul:hmg upon the

, 8ame subject matter, there is o presumption that

the Legialature intended the two to coexist and
that it 'did not intend an absurd or unreasonable
result. State v. Bettelyoun, 2022, 2022 B.D. 14,
2022 WL 804314.

13. Plain meaning

If the words and phrasea in the statute have
plain meaning and effect, courts should simply
declare their meaning and not resort to statutory
construction. Anderson v. Tri State Conatruchnn.
LILC, 964 N.W.2d 582, 2021 8.D. 60.

Words and phrases in a statute miist be given
thelr plain meaning end effect. Jans v. Depart-
ment of Public Safety, 954 N.W.2d 749, 2021 SD.
51.

175. Public palicy

Court's duty is to construe statutes aceording to
fair import of their terms and policies they sup-
port, whether that be rehabflitation, public safety,
or both. State v. Bettelyoun, 2022, 2022 8.D, 14,
2022 WL 804314,

18. Clear, certain, and unambiguous

‘When the language in a statute is clear, certain,
and unambiguous, there is no reasoh for construe-
tion, and the court’s only function is to declare the
meaning of the statute as clearly expressed. Jans
v. Department of Public Safety, 964 N.W.2d 749,
2021 8.D. 51,

52. " Review

Supreme Court defers to text of statute whara
possible., State v. Bettelyoun, 2022, 2022 8.D. 14,
2022 WL 804314.

Issues of constitutional and statutory interpreta-
tion are subject to de novo review by the Supreme
Court. Thom v, Barmett, 967 N WEd 261, 2021
3D. 85

CHAPTER 2-16
CODES AND COMPILATIONS

Sectlan
2-16-13. Publications constituting official code.

. 2-16-15. Inmvalid laws not validated by codifica-

-tinn.

Saction

2-16-16. Statutes enacted af latest legislative

session prevail over eode—Citation of
cadifted laws.

2-16-13. Publications constituting official code

 The official code of laws of the State of South Dakota; which may be referred to as the
code, consists of all the statutes of = general and permanent nature contained in: -
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LEGIQLATURE AND STATUTES ' ' § 9-16-13

(1) The 2018 revision of volume 1;
(2} The 2021 revision of volume 2;
(3) The 2021 revusmn of volume 24;
(4) The 2021 revision of volume 3;
(5) The 2004 revision of volume 4;
(6} The 2004 revision of volume &;
(7) The 2020 revision of volume 6;
(8) The 2020 revision of volume 7;
' (8} The 2018 revision of volume B;

(10} The 2018 revision of volume 9;
(11) The 2014 revision of volume 10;
{12} The 2014 revision of volume 104;
{18) The 2014 revision of volume 11;
{14) The 2016 revision of volame 12;
(15} The 2004 revision of volume 13;
(16} The 2017 revision of volume 14;
{17) The 2016 revision of volume 15:
(18) The 2018 revision of volume 16;
{19) The 2016 revision of volume I7;
(20) The 2004 revision of volume 18;
{21) The 2011 revision of volume 19;
(22) The 2011 revision of volume 194;
{23) The 2011 revision of volume 20;
(24) The 2013 revision of volume 21;
(25) The 2015 revision of volume 22;
(26) The 2015 revisfon of volume 224;
{27} The 2004 revision of volume 28;
(28} The 2004 revision of volume 24;
{28) The 2004 revision of volume 25;
(30) The 2004 revision of vohume 26;

- (81) The 2607 revision of volume 27;

© (32) The 2004 revision of volume 28;
{33) The 2017 revision of volume 29;
(34) The 2012 revision of volume 30;

* (35) The 2012 revision of volume 81;
(36) The 2019 revision of volume 32;
{37) The 2019 revision of volume 33;
(38) The 2015 revision of volume 84;
{39) The 2004 revision of the Parallel Tables volume;
(40} The December 202! Interim Update Service of the South Dakota Gﬂdiﬁed Laws

beginning with Title 1, chapter 1-1 and ending with Title 82, chapter 62-9; and

(41) The 2021 curmulative annual poacket parts.

Souree: SL 1970, ch 17, § 1; SL 1972, ch 14, § 2; SL 1974;ch 28, § 2; SL 1975, oh 27, § 2; SL 1976, ch
29, § 1; SL 1977, ¢h 25, § I; SL1978, ch 23, § 2; SL 1978, ch 17, § 1; SL 1980, ch 25, § 1. SL 1981 ch
19,8 1; SL 1982, ¢h 27, § 1; SL 1983, ch 11, § 1, SL 1984,h 18, § 1. SL 1985, ch 18 § 1: SL 1986, ch
26,§ 1; SL 1987, ch 28, § 1; SL 1988, ch 26, § 1; SL 1989, ch 31, § 1 SL 1990, ch 26, § 1 SL 1991 ch
25,8 1; SL 1092, ch 25, § 1: SL 1993, ch 83, § 1; SL 1994, ch 30, § X. SL 1995, ch 16 § 1.. SL, 1996, ch
23,§ 1; SL 1997, ch 22,5 1; SL 1898, ch 12, § 1; SL 1999, ch 10, § 1; SL 2000, ch 23, § 1; SL 2001, ch
20,§ 1; SL 2002, ch 20, § 1) SL 2003, ch 22, § 1; SL, 2004, ch 31, § 1. SL 5005, ch 23, & 1. SL 2006, ch
14,5 1; SL 2007, ch 18, § 1; SL 2008, ch 18, § 1; SL 2009, ch19, § 1; SL 2010, ch 18, § 1; SL 3011, ¢h

tl



§ 2-16-13 . 4 LEGISLATURE AND STATUTES

18,§ 1; SL 2012, ch 22, § 1; SL 2013, ch 18, § 1; SL 2014, ch'16, § 1; SL 2015, ch 18, § 1; SL 2016, ch
29, § 1; SL 2017, ch 21, § 1; SL 2018, ¢h 81, § 1; SL 2019, ch 16, § 1; SL 2020, ch 9, § 1; SL 2021, ch

2[] § 1; SL 2022, ch 10, § 17

Historical and Statutory Notes

SL 2022, ch 10, § 1 ingerted new subd. (3} and  “2012" and “2013", and in subds. (40) and (41)
redes:g'nsted the foltowmg subdivisions aceordmg- subatituted “2021" for “2020",
Iy, in subds. (2) and (4) substituted *2021" fi _

2-16-15. Invalid laws not validated by codification

No provision of the code enacted by § 2-16-13, as to which any action or proceeding, civil
or criminal, has been commenced prior to July 1, 2022, to defermine whether or not such
provision was constitutionally enacted, is vzlidated by the enactment of this code.

The enactment of the eode: |

(1) Daes not affect the validity of any transaction; )
(2) Dees not impair the curative or legalizing effect of any statute; and

{3) Doss not release or extinguish any penalty, confiscation, forfeiture, or liability; which
acerued, occurred, or took effect prior to the time the code took effect.

‘Source: SL 1970, ch 17, § 3; SL 1972, ¢h 14, § 3; SL 1974, ¢h 28, § 3; SL 1975, ¢h 27, § 8; 8L 1976, ch
29, § 2; SL 1977, ch 25, § 2; SL 1978, ch 23, § 8; SL 1979, ch 17, § 2; SL 1980, ¢ch 25, § 2 SL 1981, ch
19, 2; SL 1982, ch 27, § 2; SL 1983, ch 11§ 2 SL 1984, ch 18, § 8; SL 1985, ch 13, § 2; SL 1986, ch
26,5 2; SL 1957, ch 28, § 2; SL 1888, ch 26, § 2; SL 1989, ch 31, § 2; SL 1990, ¢h 29, § 2 SL 1991, ch
25, § 2; SL 1982, ch 25, § 2; SL 1993, ¢h 83, § %; SL 1994, ch 80, § 2; SL 1995, ch 15, § 2; SL 1997, ¢h
22, § 2; SL 1998 ch 12, § 2; SL 1999, ch 10, § 2; SL 2000, ch 22, § 2 SL 200 ch 20, § & SL 2002, ch
20, § 2. SL 2003, ch 22, § 2 SL 2004, ch 31, § 2: SL 2005, ch 23, § 2, SL 2006, ch 14,  2; SL 2007, ch
18,§ 2: SL 2008, ch 18, § 2 SL 2009, ch 19, § 2 SL 2010, ch 18, § 2 SL 2011, ch 18, § 2: BL 2012, ch
22,§ 2; SL 2013, ch 18, § 2; BL 2014, ¢h 16, § 2; SL 2015, ch 19, § 2; SL 2016, ¢ch 29, § 2; SL 2017, ¢h
21, § 2; SL 2018, ch 31, § 2; SL 2018, ch 16, § 2; SL 2020, ch 9, § 2; SL 2021, ch 20, § 2; SL 2022, ch
10,§ 2.

Historical and Statutory Notes

SL 2022, ¢k 10, § 2 in the introductory para- ¥
-graph, subgtituted “July 1, 2022” for “July 1,
2021,

2-16-16. Statutes enacted at latest legislative session prevail over code—
Citation of codified laws

‘All statutes, other than this code, enasted at the 2022 session of the Legistature shall be
deemed to have been enacted subsequently to the enzetment of this code, If any atatute
repeals, amends, contravenes, or is inconsistent with the provisions of this code, the provisions
of the statute shall prevail. Any enactment in the 2022 session of the Legislature that cites
South Dakota Codified Laws for the purpose of amendment or repeal shall be construed as
having reference to the code enacted by § 2-16-13.

Source: 5DC 1939, § 66.0202(23); SDCL §- 2-14022; BL 1970, ch 17, § 4; 3L 1972, ch 14, § 4; BL 1974,
ch 28 § 4; SL 1975, ch 27, § 4; SL 1976, ch 29, § 8; 5L 1977, ¢h 25, § 8; SL 1978, ch 23, § 4; BL 1979,
ch17,§ 8; SL 1980, chi 25, § 3; SL 1981, ch 19, § 8; SL 1982, ch 27, § 3; SL 1983, ch 11, § 3; SL 1984,
ch18, § 4; SL 1985,::}318,§ 3; 8L 1986, nhdﬁ § 3; SL 1987, ¢ch 28, § 3; SL 1988, ch 26, § 3; BL. 1989,
ch 81, § 3; SL 1990, ¢h 29, § 3; SL 1391, ¢h 25, § 3; SL 1992, ch 25, § 3; SL 1093, ch 33, § 8; 8L 1994,
ch 80, § 3; SL 1995,ch 15, § 3; SI. 1996, ch 23, § 2; SL 1997, ch 22, § 3; SL 1998, ch 12, § 3; 5L 1993,
ch 10, § 8; SL 20400, ch 22, § 3; SL 2001, ch 20 §3, ST 2002, ch 20, § 3; SL 2003 ch 22, § 3, SL 2004,
ch 31, § 8; SL 2005, ch 23, § 5; SI.ZDDE ch 14, § 8; SL 2007, ch 18, § 3; QLZDOﬁ ¢h 18, § 8; SL 2008,
¢h 19, § 3; SL 2010, ch 18, § 3; 8L 2011, ch 18, § 8; SL 2012, ch 22, § 3; SL 2013, ch 18, § 3; SL 2014,
ch 16, § 3; SL 2015, ¢h 19, § 5; SL 2018, ch2‘3 § 3; SE 2017, ch 21, § 3; SL 2018, ch 81, § 8; SL 2018,
3.

ch 16, § 3 SL 2020, ch 9, § 8 SL 2021, ch 20, § 3 SL 2022, ¢h 10,
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JUDICIAL REMEDIES § 21-68-1

(b) This chapter is subject to § 15-2-22.
Souree: SL 2020,ch 77,§ 7.

Historical and Statutery Notes

Uniform Law timate Images Act. See Uniform Laws Annotated,
This section is similar to § 7 of the Uniform Master Edition, or Uniform Laws Annotated on
Civil Remedies for Unauthorized Disclosure of Tn-  Westlaw.

21-67-8. Construction

This chapter shall be constrned to be consistent with the Communications Decency Act of
1996, 47 U.S.C. Section 230.
_ Source: SI 2020,¢h 77, § 8.

Historieal and Statutory Notes

Uniform Law timate Images Act. See Uniform Laws Annotated,
This section is similar to § 8 of the Umfurm Master Edition, or Uniform Laws Annotated on
Civil Remedies for Unauthorized Disclosure of In-  Waestlaw.

21-67-9. Uniformity of application and construction

In applying and construing this uniform act, consideration shall be given to the need to
promote uniformity of the law with respect to its subject matter among states that enact it

Source: SL 2020,¢h 77, § 9.

Hish_:rical and Statutory Notes

Uniform Law timate Images Aet. See Uniform Laws Annotated,
This section is similar to § 9 of the Uniform Master Edition, or Uniform Laws Annotat.ed on
Civil Hemedies for Unauthorized Disclosure of In-  Westlaw,

CHAPTER 21-68
LIMITATION OF LIABILITY FOR EXPOSURE TO COVID-19

Section ' Section :
£1-68-1. Definitipns, 2]-68-4. Limitation—Actions—Health care pro-
21-68-2. Limitation—Actions—Diagnosis—In- ; vider,

tentional exposure. 21-68-5. Limitation—Actions—Personal pmt.ee
21-68-3. Limitation—Actions—{Owner-—Premis- tive equipment.

es. 21-68-6. Construction.

21-68-1. = Definitions

Terms used in this chapter mean:

{1) “COVID-19,” the novel coronavirus identified as SARS-CoV-2, the disease caused by
the novel coronavirus SARS-CoV-2 or a virus mutating therefrom, and conditions
associated with the disease caused by the novel coronawrua SARS-CoV-2 or a virus
mutating therefrom;

(2} “Disinfecting or cleaning supplies,” hand sanitizers, disinfectants, sprays, and wipes;

(3) “First responders,” law enforcement officers, firemen, emergency medical services
workers, and other similarly situated persons;

(4) “Health care facility™

(2) Any facility regulated under chaptar 34-12; or
(b) Residential care facilities, nursing facilities, intermediate care facilities for
persons with mental illness, intermediate care facilities for persons with intellec-
191



§ 21-68-1 JﬁDrCIAL REMEDIES

tual disabilities, hospice programs, elder proup homes, dental clinies, orthodontic
clinics, optometrie clinics, chiropractic clinics, and assisted living programs;

' (5) “Health care professional,” physicians and other health eare practitioners who are
licensed, certified, or otherwise authorized or permitted by the laws of this state to
adnnmster heulth care services in the ordinary course of business or in the practice of
a profession, whether paid or unpaid, including persons engaged in telemedicine or
telehealth. The term includes the employer or agent of a health care professionat
whao provides or arranges health care;

(6) “Health care provider,” a health care professional, health care facility, home health
care facility, and any other person or faeility otherwise authorized or permitted by
any federal or state statute, rule, order, or public heslth puidance to administer
health care services or treatment, including first responders;

(7) “Health eare services,” services for the diagmosis, prevention, treatment, care, cure,
or relief of a heslth condition, illness, injury, or disease;

(8) “Person,” a natural person, ecorporate or common law entity, business entity regis-
tered pursuant to § 37-11-1, and the state and any political subdivision thereof,
ineluding schao) districts. The term includes an agent of a person;

(9) “Personal protective equipment,” protective clothing, gloves, face shields, goggles,
facemasks, respirators, gowns, aprons, coveralls, and other equipment d&s:glwd to
protect the wearer from i injury or the spread of infection or iliness;

(1) “Premises,” any real property and any appurtenant building or structure, and any
vehicle, serving a commercial, residential, educational, religious, governmental,
cultural, charitable, or health care purpose; ]

(11) “Public health guidance,” written guidance related to COVID-19 issued by any of
the following:

(a) The Center for Disease Control and Prevention of the federal Department of
Health and Human Services;

_ {b) The. Centers for Medicare and Medicaid Services of the federal Depart.meut of
Health and Human Services;

(e} The federal Occupational Safety and Health Adm:mstratlon.

{d) The Office of the Governor; or

{e) Any siate agency, including the Department of Health;

(12) “Qualified produet::”

(a) Personal protective equipment used to protect the wearer from COVIDmIB or to
prevent the spread of COVID-19;

(b) Medical devices, equipment, and supplies used to freat COVID-18, including
medical devices, equipment, or supplies that are used or modified for an
unapproved use to treat COVID-19 or to prevent the spread of COVID-19;

(2) Medical devices, equipment, and supplies vsed outside of their normal use to

- treat COVID-19 or to prevent the spread of COVID-19;

(d) Medications used to {reat COVID-19, including medieations preseribed or dis-
pensed for off-label use to attempt to treat COVID-19;

{e) Tests to diagnose or determine immunity to COVID-19; or

{f) Any component of an item deseribed in this subdivision.

(13) “Vehicle,” a device used for transporting people, goods, or substances, including, but
not limited to, an automobile, truck, bus, train, helicopter, or airplane.

Source: SL 2021, ¢h 91, § 1,

. Commission Note

SL 2021, ch 91, § 7 provides: “This Act applies to any exposure to COVID-19, injury, latent injury,
damages, clam'l cause of action, or loss that oecurs, sccrues, or begins, whether known, unknown, or
latent between Janumr 1, 2020 and December 31, 20227

21-68-2. Limitation-Actions—Diagnosis—Infentional exposure

A person may not bring or maintain any action or claim for damages or relief alleging
exposure or potential exposure to COVID-19 unless the exposure results in a3 COVID-19
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diagnosis and the exposure is the result of intentional exposure with the intent to transmit
COVID-19. In alleging intentional exposure with the intent to transmit COVID-19, a party
shall state with particularity the eircumstances constituting intentional exposure with the
intent to transmit COVID-19 including all duty, breach, and intent elements and establish all
elements by clear and convinecing evidence.

Source; SE 2021, ch 91, § 2.

) Commission Note
SL, 2021, ch 91, § 7 provides: “This Act applies to any exposure to COVID-19, injury, latent injury,
damages, claim, cause of action, or Joss that occars, accrues, or begins, whether known, unknown, or
latent hetween January 1, 2020 and December 31, 20227

21-68-3. Limitation—Actions—Owner—Premises

A person who possesses or is in contro! of a premises, including a tenant, lessee, or
oceupant of a premises, who directly or indirectly invites or permits an individual onto 2
premises, shall not be liable for damages for any injuries sustained from the individual's
exposure to COVID-19, whether the exposure occurs on the premises or during any activity
managed by the person who possesses or is in control of a premises unless the person who
possesses or is in control of the premises intentionally exposes the individual to COVID-19
with the intent to transmit COVID-19. In alleging intentional exposure with the intent to
transmit COVID-19, a party must state with particularity the circumstances constituting
intentional exposure with the intent to transmit COVID-19 including all duty, breach, and
intent elements and establish all elements by clear and convincing evidence.

Source: 8L, 2021,ch 91, § 3.

Commission Note
81 2021, ¢h 91, § 7 provides: “This Act applies to any exposure to COVID-18, injury, latent injury,

damages, claim, cause of action, or loss that oceurs, sccrues, or begins, whether known, unknown, or
latent between January 1, 2020 and December 33, 2022.”

21-68-4. Limitation—Actions-~Kealth care provider‘

A health care provider is not liable for any damages for causing or contributing, directly or
indirectly, to the death or injury of & person as a result of the health care provider’s acts or
omissions in response to COVID-19. This section applies to all of the following:

(1) Injury or death resulting from screening, assessing, diagnosing, caring for, or
treating persons with a suspected or confirmed case of COVID-1%;

(2) Preseribing, administering, or dispensing a pharmaceutical for off-label use to treat a
patient with a suspected or confirmed case of COVID-19; and

(8) Acts or omissions while providing health care to persons unrelated to COVID-19 if
those acts or omissions support the state’s response to COVID-19, including any of
the following:

(a) Delaying or canceling nonurgent or elective dental, medical, or surgical proce-
dures, or altering the diagnosis or treatment of a person in response to any
federal or state statute, regulation, order, or public health guidance;

(b) Diagnosing or treating patients outside the normal scope of the health care -
provider's license or practice; ' '

. () Using medieal devices, equipment, or supplies cutside of their normal use for the
provision of health care, including using or modifying medical devices, equip-
ment, or supplies for an unapproved use;

(d) Conducting tests or providing treatment to any person outside the premises of 2
health care facility; -

(e) Acts or omigsions undertaken by a health care provider because of a lack of
gtatfing, facilities, medical devices, equipment, supplies, or other resources
attributable to COVID-19 that renders the health care provider umable to
provide the level or manner of care to any person that otherwise would have
been required in the absence of COVID-19; and
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(f) Acts or omissions undertaken by a health care provider relating to the use or
nonuse of personal protective equipment.
This section does not relieve any person or heslth care provider of lability for civil
damage:is for any act or omission that constitutes gross negligence, -recklessness, or willful
misconduct.

Source: SL 2021, ch 91, § 4.

Commission Note

SL 2021, ¢h 91, § 7 prumde& “This Act applies to any exposure to COVID-19, injury, latent injury,
damages, claim, cause of action, or loss that oceurs, acerues, or beging, whether known, unknown, or
latent, between January 1, 2020 and December 31, 20227

21-68-5. Limitation—Actions—Personal protective equipment

Any person that designs, manufactures, labels, sells, distributes, or donates disinfecting or
cleaning supplies, personal protective eguipment, or a qualified product in response to
COVID-19 is not liable in a civil action alleging personal injury, death, or property damage
caused by or resulting from the design, manufacturing, labeling, selling, distributing, or
dosdahng of the disinfecting or cleaning supplies, personal protective equipment, or a quahfied
product

Any person that designs, manufactures, labels, sells, distributes, or donates disinfecting or
cleaning supplies, personal protectivé equipment, or a qualified product in response to
COVID-19 is not liable in a civil action alleging personal injury, death, or property damage
caused by or resulting from a failure to provide proper instructions or sufficient warnings.

This section does not relieve any person of liability for civil damages for any act or omission
that constitutes gross negligence, mckiewsne%s, or willful miscondact.
Source: SL 2021, ch 91, 8 5.

Commission Note

BL 2021, ch 91, § 7 provides: “This Aet applies to any exposure to COVID-19, injury, latent injury,
damages, cla!m cause of action, or loss that occurs, accrues, or bepins, whether known, unknown, or
latent between January 1, 2020 and December 31, 2022.

21-68-6. Construction

This chapter may not be construed to do any of the followmg'
(1) Create, recognize, or ratify a claim or canse of action of any kind;
(2) Eliminate or satisfy a required element of a claim or cause of action of any kind;

(3} Deem COVID-19 an occupational disease. COVID-19 is not an occupational disease
under state law; or
(4) Abrogate, amend, repeal, alter, or affect any statutory or coramen law immunity or
limitation of liability.
Source: SL 2021, ch 91, § 6.

Commission Note

SL 2021, ch 91, § 7 provides: “This Act applies to any exposure to COVID-19, injury, latent injury,
damages, elaim, cause of action, or Joss that ocewrs, acerues, or begins, whether known, unknown, or
latent between January 1, 2020 and December 31, 20227

INDEX
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COVID-19

Basics of COVID-19

Updated Nov. 4, 2021

COC s reviewing this page to align with updated guldance,

About COVID-19

COVID-19 (coranavirus disease 2019} Is a disease caused by a virus named SARS-Cov-2 and was discovered In Dacernber 2019 In Wuhan, China. it Is very centagious and
has quickly spread around the warld.

COVID-18 most often causes respiratory symproms that can feel much like a cold, a {lu, or pneumania. COVID-19 may attack mare than your lungs @nd respiratory
system. Qther parts of your bady may also be affected by the disease,

+ Most people with COVID-19 have mild symptoms, but some people become severely Il

*» Same peaple Including those with miner or ne symptoms may suffer from post-COVID conditions — or “lang COVID™,

* Qlder adules and peeple who have certain underlying medical conditions are at Increased risk of sevare ilness from COVID-19,
= Hundreds of thousands of people have died from COVID-19 In the United States,

* Vaccines against COVID-19 are safe and effective. Vacdnes teach our Immune system ta fight the virus that causes COVID-15.

About SARS-CoV-2, the virus that causes COVID-19

COMID-19 is caused by a virus called SARS-CaV-2. It is part of the corenavirus family, which include commen viruses that cause a variety of diseases from head or chest
colds to more severe {but more rare) diseases like severe acute resplratory syndrome (SARS) and Middle East respiratory syndrome (MERS).

Like many other respiratory virusas, coranaviruses spread quickly threugh droplets that you project aut of your mouth or nase when you breathe, tough, sneeze, ar
speak.

The word ¢orgna means crgwn and refers to the appearance that coronaviruses get from the splie protelns sticking out of them. These spike protelns are important to
the biology of this vinus. The splke proteln is'the part of the virus that attaches to a human cell to infect 1t, allowing it 10 replicate inside of the cell and spread to other
cells, Some antibedies can protect you from SARS-CoV-2 by targeting these spike proteins, Because of the importance of this spedfic part of the virus, stientists who
sequence the virus for research constantly monitor mutations causing changes ta the splke protein through a process called genomic surveiliarnice,

As genetic changes to the virus happen over time, the SARS-CoV-2 virus begins to form genetic lineages. Just as a family has a family tree, the SARS-CoV-2 virus can be
similarly mapped out. Sometimes branches of that tree have different attributes that change how fast the virus spreads, or the severity of [lIness It causes, orthe
effectiveness of treatments against it. Scientists call the viruses with these changes “varlants®, They are still SARS-CoV-2, but may act differently.

Last Updated Nov. 4, 202
Source: Nationsl Center for Ion and R y D [NCIRD}, Division of Viral Dispases
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Symptoms of COVID-19

Updared Oct. 26, 2022

Paople with COVID-19 have had a wide range of symptoms reported - ranging from mild symptoms to severe illness. Symptoms may appear 2-14
days after exposure to the virus. Anyone can have mild to severe symptoms.

Passible symptoms include:
*» Feverorchllls » New loss of taste or smell
+ Cough = Sore throat
= Shortness of breath or difficulty breathing = Congestion or runny nose
= Fatigue + Nausea or vomiting
s Muscle or body aches + Diarrhea
= Headache

This list does not include ail possible symptoms. Symptoms may change with new COVID-19 variants and can vary depending on vaccination status,
CDC will continue to update this list as we learm more about COVID-19, Older adults and pecple who have underlying medical conditions like heart or
lung disease or diabetes are at higher risk for getting very sick fram COVID-19.

Feeling Sick?

If you are experiencing any of these symptoms, consider the following optians:

+ Get tested for COVID-19
» |fyou have already tested positive for COVID-19, learn more about CDCs isolation guidance

When to Seek Emergency Medical Attention
Look for emergency warming signs* for COVID 19:

= Trouble breathing

= Persistent pain or pressure in the chest

= New confusion

+ |nabillty to wake or stay awake

s Pale, gray, or blve-colored skin, lips, or nail beds, depending en skin tone

If someone is showing any of these signs, call 911 or call ahead ta your local emergency facility. Notify the operator that you are seeking care for
someone who has or may have COVID-19.

*This list is not all possible symptoms. Please call your medical provider for any other symptoms that are severe or cancerning to you.

Difference Between Fiu and COVID-19

B
% Influenza (Flu} and COVID-19 are both contagious respiratory illnesses, but they are caused by different viruses, COVID-191is caused
by infection with a coronavirus named SARS-CoV-2, and flu is caused by infection with influenza viruses. You cannot tell the
difference between flu and COVID-19 by symptams alone because some of the symptoms are the same. Some PCR tests can
differentiate batween flu and COVID-19 at the same time. If one of these tests is not available, many testing locations provide flu and
COVID-19 tests separately. Talk to a healthcare provider about getting tested for both flu and COVID-19 if you have symptoms.
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Symptams of COVID-19

Video Length: 00:02:21

Waich Yideo

§ ASL Symptoms of Coranavirus

COVID-13
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Watch Video

More Information

Lindarstanding Your Risk

Healthtare Workers: Information an COVID-19
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COVID-19 | Protecting Workers: Guidance on Mitigating and Preventing the Spread of COVID-19 in the Workpface

Protecting Workers: Guidance on Mitigating and Preventing the
Spread of COVID-19 in the Workplace

OSHA will update this guidance over time to reflect developments in science, best practices, and standards.
Guidance posted January 29, 2021; Updated June 10, 2021
Summary of changes August 13, 2021

= Update to reflect the July 27, 2021 Centers for Disease Control and Prevention (CDC) mask and testing recommendations for
fully vaccinated people

= Reorganize Appendix recommendations for Manufacluring, Meat and Pouliry Processing, Seafood Processing, and
Agricultural Processing Industries

= Add links to guidance with the most up-to-date content

On this Page

Purpose

Executive Summary

Scope

About COVID-19

What Workers Need To Know about COVID-18 Protections in the Workplace

The Roles of Employers and Workers in Responding to COVID-19

Appendix: Measures Appropriate for Higher-Risk Workplaces with Mixed-Vaccination Status Workers

Purpose

This guidance is designed to help employers protect workers who are unvaccinated (including people who are not fully
vaccinated) or otherwise at-risk {as defined in the text box below), including if they are immunocompromised, and also
implement new guidance involving workers who are fully vaccinated but located in areas of substantial or high community
transmission.

This guidance contains recommendations as well as descriptions of the Qceupational Safety and Health Administration's (OSHA's)
mandatory safety and health standards, the latter of which are clearly labeled throughout as "mandatory OSHA standards.” The
recommendations are advisory in nature and informational in content and are intended to assist employers in providing a safe and
healthful workplace free from recognized hazards that are causing or fikely fo cause death or serious physical harm.

OSHA emphasizes that vaccination is the most effective way to protect against severe illness or death from COVID-18. OSHA strongly
encourages employers {o provide paid time off to workers for the time it takes for them to get vaccinated and recover from any side
effects. Employers should also consider working with local public health authorities to provide vaccinations for unvaccinated workers in
the workplace. Finally, OSHA suggests that employers consider adopting policies that require workers to get vaccinated or to undergo
regular COVID-19 testing - in addition to mask wearing and physical distancing — if they remain unvaccinated. People are considerad
fully vaccinated for COVID-12 two weeks or more after they have completed their final dose of a COVID-19 vaccine authorized for
Emergency Use Authorization (EUA) by the LS. Food and Drug Administration in the United States.

Executive Summary

This guidance is intended lo help employers and workers not covered by the OSHA's COVID-19 Emergency Temporary Standard (ETS)
for Healthcare, helping them identify COVID-18 exposure tisks to workers who are urivaccinated or otherwise at risk even if they are
fully vaccinated (e.g., if they are immunocompromised). See Text Box; Who Are "At-Risk” Workers?

htips:/www osha.gavicoronavirus/safewark 53
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This guidance is also intended ta help emplayers and workers wha are located in areas of substantial or high community fransmission,
who should take appropriale steps to prevent exposure and infection regardless of vaccination status. The L.8. Centers for Disease
Control and Prevention (CDC}) reports in its latest Interim Public Health Recommendations for Fully Vaccinated People that infections in
fully vaccinated people {breakthrough infections} happen in only a small proportion of people whe are fully vaccinated, even with the
Defta variant. Moreover, when these infections occur among vaccinated people, they tend to be mild, reinforcing that vaccines are an
effective and critical tool for bringing the pandemic under conirol.

However, preliminary evidence suggests that fully vaccinated people who do bacome infected with the Delta variant can be infectious
and can spread the virus to ofhers,

This evidence has led CDC to update recommendations for fully vaccinated people to reduce their risk of becaming infected with the
Delta variant and potentialiy spreading it ta others, including by:

» wearing a mask! in public indoor settings in areas of substantial or high fransmission; .

« choosing to wear a mask regardless of level of ransmission, particularly if individuals are at risk or have someone in their household
who is at increased risk of severe disease or not fully vaccinated; and

« getting tested 3-5 days following a known exposure to someone with suspected or confirmed COVID-19 and wearing a mask in
public indoor settings for 14 days after exposure or until a negative test result.2

In this guidance, OSHA adopts analogous recommendations,

CDC has also updated its guidance for GOVID-19 prevention in K-12 schools to recommend universal indoor masking for all teachers,
stafi, students, and visitors to K-12 schools, regardiess of vaccination status.® CDC’s Face Mask Order requiring masks on public
transportation conveyances and inside transportation hubs has not changed, but CDC has announced that it will be amending its Face
Masks Order to not require people fo wear a mask in outdoor areas of conveyances {if such outdoor areas exist on the conveyance} or
while outdoors at transportation hubs, and that it will exercise its enforcement discration In the meantime.

Who Are "At-Risk Workers"?

Some conditions, such as a prior transplant, as well as prolonged use of coricostercids or other immune-weakening medications,
may affect workers' ability fo have a full Immune response to vaccination. To understand more about these conditions, see the
CBC's page describing Vaccines for People with Underlying Medical Conditions and further definition of People with Certain
Medical Conditions. Under the Americans with Disabilities Act {ADA), warkers with disabilities may be legally entitied to
reasonabie accormmodations that protect them from the risk of contracting COVID-12 if, for example, they cannot be protacted
through vaccination, cannot ba vaceinated, or cannot use face coverings. Employers should consider taking steps to protect these
at-risk workers as they would unvaccinated workers, regardless of their vaccination status.

COVID-19 and Prevention

Severe Acule Respiratory Syndrome Coronavirus 2 (SARS-CoV-2), the virus that causes COVID-18, is highly infectious and can spread
from person to person, including through aerosol transmissicn of particles produced when an infectad person exhales, talks, vocalizes,
sneezes, or coughs. The virus that causes COVID-18 is highly transmissible and can be spread by people who have no syrmptoms.
Particles containing the virus can travel more than 6 feset, especially indocrs and in dry conditions (relative humidity below 40%), and
can be spread by individuals who do not know they are infected.

Vaccines authorized by the U.S. Food and Drug Administration in the United States are highly effective at protecting mast fully
vaccinated people against symptomatic and severe COVID-19, OSHA encourages employers to take steps to make it easier for
workers to get vaccinated and encourages workers to take advantage of those opportunities. However, CDC recognizes that even
some fully vaccinated people who are largely protected against severe ilness and death may still be capable of fransmitting the virus o
others. Therefore, this guidance mirrors CDC's in recommending masking and testing even for fully vaccinated people in certain
circumstances.

OSHA also continues to recommaend implementing multiple layers of controls (e.g. mask wearing, distancing, and Increased ventilation),
Along with vaccination, key contrals to help protect unvaccinated and other at-risk workers include removing from the workplace all
infected people, all people experiencing COVID symptoms, and any peopie who are not fully vaccinated who have had dose contact
with someone with COVID-19 and hava not tested negative for COVID-18 immediately if symptorns develop and again at least 5 days
after the contact (in which case they may return 7 days after contact). Fully vaccinated people who have had close contact should gel
tested for COVID-19 3-§ days after exposure and be required to wear face coverings for 14 days after their contact unfess they test
negative for COVID-19. Additional fundamental controls that protect unvaccinated and other at-risk workers include maintaining
ventilation systems, implementing physical distancing, and properlv nsing face coverings (or other Personal Protective Equipment
(PPE) and respiralory protection such as N95 respirators when apprapriate), and proper cleaning. Fully vaccinated people in areas of
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substantial or high transmission should be required to wsar face coverings inside (or other appropriate PPE and respiratory proteclion)
as well. Employees may request reasonable accommodations, absent an undue hardship, if they ara unable to comply with safety
requirements due to a disability. For more information, see the Equal Emplayment Oppertunity Commission’s (EEQOC's) What You
Should Know About COVID-18 and the ADA, the Rehabilitation Act, and Other EEQ Laws.

Finally, OSHA provides employers with specific guidance for environments at a higher risk for exposure to or spread of COVID-18,
primarily workplaces where unvaccinated or otherwise at-risk workers are more likely to be in prolonged, close contact with other
warkers or the public, er in dlosed spaces without adequate ventilation,

Scope

OSHA provides this guidance for employers as recommendations to use in pratecting unvaccinated workers and otherwise at-risk
workers, and fo help those workers protect themselves. This guidance also incorporates CDC's recommendations for fully vaccinated
workers jn areas of substantial or high transmission. Employers and workers should use this guidance to determine any appropriate
control measures to implement.

While this guidance addresses most workplaces, many healthcare workplace settings will be covered by the mandatory OSHA COVID-
12 Emergency Temporary Standard. Pursuant to the Ceoupational Safety and Health Act {the OSH Act or the Act), employers in
those settings must comply with that standard. All employers must comply with any other applicable mandatory safety and health
standards and regulations issued and enforced either by OSHA or by an OSHA-approved state plan. In addition, the Act's General
Duty Clause, Section 5(a)(1), requires employers to provide their workers with & safe and healthful waorkplace free from recognized
hazards that are causing or likely to cause death or serious physical harm. Employers who are not covered by the OSH Act (like public
sector employers in some states) will also find useful control measures in this guidance to help reduce the risk of COVID-19 in thelr

workplaces.

This guidance is not a standard or regulation, and it creates no new legal obligations. It contains recommendations as well as
descriptions of exlsting mandatory OSHA standards, the latter of which are clearly labeled throughout. The recommendations are
advisory in nature and informational in content and are intended to assist employers in racognizing and abating hazards likely to cause
death or serious physical harm as part of their obligation to provide a safe and healthful workplace.

About COVID-19

SARS-CoV-2, the virus that causes COVID-19, is highly infectious and spreads from person to person, Including through aerosol
transmission of particles produced when an infected person exhales, talks, vocalizes, sneezes, or caughs, COVID-19 s less commonly
transmitted when people touch a contaminated abjact and then touch their eyes, nose, or mouth. The virus that causes COVID-18 is
highly transmissible and can be spread by people who have no symptoms and who da not know they afe infected. Particies containing
the virus can travel more than 6 feet, espeially indoors and in dry conditions with relativa humidity below 40%. The CDC estimates that
over fifty percent of the spread of the virus is from individuals with no symptoms at the time of spread.

More information on COVID-19 is available from the Centers for Dissase Control and Prevention.
What Workers Need To Know about COVID-19 Protections in the Workplace

SARS-CoV-2, the virus that causes COVID-19, spreads mainly among unvaccinated people who are in close contact with ene another -
particularly indoars and especially in poorly ventilated spaces.

Vaccination is the key element in a multidayered approach fo protect workers. Learn about and take advantage of opportunities that
your employer may provide to take time off to get vaccinated. Vaccines authorized by the U.S. Food and Drug Administration are highly
effective at protecting vaccinated people against symptomatic and severe COVID-18 iliness and death. According to tha CDC, a
growing body of evidence suggests that fully vaccinated people are less likely to have symptomatic infection or transmit the virus to
others. See CDC's Guidance for Fully Vaccinated People; and Science Brief,

You should follow recammended precautions and policies at your workplace, Multi-layered controls tailared to your workplace are
especially important for those workers who are unvaccinated or othernwise at-risk. Many employers have established COVID-19
prevention programs that include a number of important steps to keep unvaccinated and otherwise at-risk workers safe. These COVID-
18 prevention programs include measures such as telework and flexible schedules, engineering controls (especially ventilation),
administrative poficies (e.g., vacclnation policies), PPE, face coverings, physical distancing, and enhanced cleaning programs with a

focus on high-touch surfaces.

In addition, the CDC recommends that fully vaccinated paople wear a mask in public indoor setlings if ihey are in an area of substantial
or high transmission. Fully vaccinated people might choose to mask regardless cf the level of transmission, particularly if they or
someaone in their household is immunocompromised ar at increased risk for severe disease, or if someons in their household is
unvaccinated. Ask your emplayer about plans in your workplace. In addition, employees with disabilities who are at-fisk may request
reasonable accommodation under the ADA.

hitps:/fwww.osha.gov/coronavirus/safewark 55



111223, 2.07 PM Protecling Workers: Guidance on Mitigaling and Preventing the Spread of COVID-19 in the Workplace | Occupational Safety and ..,

Even if your employer does not have a COVID-19 prevantion program, if you are unvaccinated or otherwise at risk, you can help protect
yourself by fellowing the steps listed below:

= You should get a COVID-19 vaccine as soon as you can. Ask your employer about oppartunities for paid [eave, if necessary, to get
vaccinated and recover from any side effects.

* Properly wear a face covering over your nose and mouth, Face coverings are simple barriers wom over the face, nose and chin.
They work to help prevent your respiratory droplets or large particles from reaching others. Individuals are encouraged to choose
higher quality masks so that they are providing a greater measure of protection to themselves as well as those around them. CDC
provides general guidance on masks, including face coverings.

= If you are working outdoors, you may opt not to wear face coverings In many circumstances; however, your employer should support
you in safely continuing to wear a face covering if you cheose, especially if you work closely with other people.

= Unless you are fully vaccinated and not otherwise at-risk, stay far enough away from other people so that you are not breathing in
particles produced by them — generally at least 6 feet (sbout 2 arm lengths), although this approach by itself is not a guarantee that
you will avoid infection, especially in enclosed or puorly ventilated spaces. Ask your employer about possible telework and flexible
schedule options at your workplace, and take advantage of such policies if possible. Perform work tasks, hold meefings, and take
breaks outdoors when possible.

= Parlicipate in any training offered by your employer/building manager to learn how rooms are ventilaled effectively, encourage your
emplayer to provide such training if it does not already exist, and notify the building manager if you see vents that are clogged, dirty,
or blocked by furniture or equipment.

= Practice good personal hygiene and wash your hands often. Always cover your mouth and nose with a tissue, or the inside of your
elbow, when you cough or sneeze, and do not spit. Monitor your health daily and be alert for COVID-19 symptoms (e.g., fever,
cough, or shortness of breath). See CDC's Daily Activities and Going Out and CDC's Interim Public Health Recommendations for
Fully Vaccinated People.

= Get tested regularly, especially in areas of substantlal or high community transmission.

COVID-18 vaccines are highly effective at keeping you from getting COVID-19. If you are not yet fully vaccinated or are otherwise al
risk, optimum protection is provided by using multiple layers of interventicns that prevent exposure and infection.

The Roles of Employers and Werkers in Responding to COVID-19

Under the OSH Act, employers are responsible for providing a safe and healthy workplace free from recognized hazards likely to cause
death or serious physical harm.

CDC's Interim Public Health Recommandations for Fully Vaccinated People explains that under seme circumstances, fully vaccinated
people need not take all the precautions that unvaccinated people should take, except where required by federal, state, logal, tribal, or
territorial laws, rules and regulations, including local business and workplace guidance. However, in light of evidence related to the
Della variant of the SARS-CoV-2 virus, the CDC updated its guidance lo recommend that even people who are fully vaccinated wear a
mask in public indoor settings in areas of substantial or high transmission, or if they have had a known exposure to sameone with
COVID-19 and have not had a subsequent negative test 3-5 days after the last date of that exposure, Schools should continue to follow
applicable CDC guidance, which recommends universal indoor masking for all teachers, staff, students, and visitors to K-12 schools,

regardiess of vaccination status.

Employers should engage with workers and their representatives to determine how to implemant multi-layered interventions to protect
unvaccinated and otherwise at-risk workers and mitigate the spread of COVID-18, including:

1. Facilitate employees getting vaccinated. Employers should grant paid time off for employees to get vaccinated and recover from
any side effects. The Depariment of Labor and OSHA, as well as other federal agencies, are working diligently to ensure access to
COVID-18 vaccinations, CDC provides information on the benefits and safety of vaccinations. Businesses with fewer than 500
employees may be eligible for tax credits under the American Rescue Plan Act if they provide paid time off from April 1, 2021,
through September 30, 2021, for employees who decide to receive the vaccine or to accompany a family or household member to
receive the vaccine and to recover from any potential side effects from the vaccine. Employers should also consider working with
local public health authorities to provide vaccinations in the workplace for unvaccinated workers. Finally, OSHA suggests that
employers consider adopting policies that require workers to get vaccinated or to undergo regular COVID-19 testing — in addition to
mask wearing and physical distancing — if they remain unvaccinated.

2. Instruct any workers who are infected, unvaccinated workers who have had close contact with someone who fested
positive for SARS-CoV-2, and all workers with COVID-19 symploms to stay home from work to prevent or reduce the risk of
transmission of the virus lhat causes COVID-19. As recommended by the CDC, fully vaccinated people who have a known
exposure ta someone with suspected or confirmed COVID-19 should get tested 3-5 days after exposure and should wear a mask in
public indoor settings for 14 days or until they receive a negative test result. People who are not fully vaccinated should be tested
immediately after being identified, and, If negative, tested again ip 5-7 days after last expasure or Immediately if symptoms develop
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during quarantine, Ensure that absence policies are non-punitive. Eliminate or revise palicies that encourage workers to come to
work sick or when unvaccinated workers have been exposed to COVID-18, Businesses with fewer than 500 employees may be
eliglble for refundable tax credits under the American Rescue Flan (ARP) Act if they provide pald time off for sick and family leave to
their employees dus to COVID-19-related reasons. The ARP tax credits are available to efigible employers that pay sick and family
leave for qualified leave fram April 1, 2021, through September 30, 2021. More information is available from the IRS.

3. implement physical distancing in ali communal work areas for unvaccinated and otherwise at-risk workers. A key way to
protect such workers is lo physically distance them from other such people (workers or customers) — generally at least 6 feet of
distance is recommended, although this Is not a guaraniee of safety, especially in enclosed or poorly vantilated speces. in a
workplace, workers often are required to work in close proximity to each other andfor customers or clients for extended periods of
time. Maintaining physical distancing at the workplace for such workers is an important control to limit the spread of COVID-19,

Employers could also limit the humbier of unvaccinated or otherwise at-risk workers in one place at any given fime, for exampla by
implementing flexible worksites (e.g., telework); implementing flexible work hours (e.g., rotate or stagger shifts to limit the number of
such workers in the workplace at the same time); delivering services remotely (e.g., phone, video, or web}; or implementing flexible
meeting and travel aptions, for such workers.

At fixed workstations where unvaccinated or otherwise at-risk workers are not able to remain at lsast 6 feet away from other people,
transparent shields or other sclid barriers can separate these workers from other people. Barriars should block face-to-face.
pathways between individuals in order to prevent direct transmission of respiratory droplets, and any openings should be placed at
the bottor and made as small as possible. The height and posture (sitting or standing) of affected workers, directional airflow, and
fire safety should be considered when designing and installing barriers, as should the need for enhanced ventilation.

4. Provide workers with face coverings or surgical masks,* as appropriate, unless their work task requires a respirator or
other PPE. |n addition to unvaccinated and otherwise at-risk workers, CDC recommands that even fulty vaccinated people wear
masks in public indoor settings in areas of substantial or high transmission and notes that fully vaccinated people may appropriately
choose to wear masks in public indoor seflings regardless of community level of transmission, particufarly if they are at risk or have
someone in their household wha is at risk or not fully vaccinated.

Workers should wear a face covering that covers the nose and mouth to contain the wearer's respiratory droplets and to help protect
others and potentially themselves. Face coverings should be made of at least two layers of a tightly woven braathable fabric, such
as cotton, and sheuld riot have exhalation valves or vents. They should fit snugly over the nose, mouth, and chin with no large gaps
on the outside of the face.

Emplayers should provide face coverings to workers who requast them at no cost (and make replacements available to workers
when they request them). Under federal anti-discrimination laws, employers may need to provide reasonable accommodations for
any workers who are unable to wear or have difficulty wearing certain types of face coverings due fo a disability or who need a
religious accommodation under Title VIl of the Civil Rights Act of 1964. In workplaces with employees who are deaf or hard of
hearing, employers should consider acquiring masks with clear coverings over the mouth to facilitate lip-reading.

Unless otherwise provided by federal, state, or local requirements, workers who are outdoors may opt not to wear face coverings
unless they are at risk, for example, if they are immunocompromised. Regardless, all workers should be supportad in continuing to
wear a face covering if they choose, especially in order to safely work closely with other paopls.

When an employer determines that PPE is necessary to protect unvaccinated and otherwise at-risk workers from exposure to
COVID-18, the employer must provide PPE in accordance with relevant mandatory OSHA standards and should consider
providing PPE in accordance with other industry-specific guldance. Respiratars, if nacessary, must be provided and used in
compliance with 28 CFR 1910.134 (e.g., medical determination, fit testing, training on its correct use), including certain provisions
for voluntary use when workers supply their own respirators, and cther PPE must be provided and used in accordance with the
applicable standards in 2@ CFR part 1910, Subpart i (e.g., 1910.132 and 133). Thers are times when PPE Is not called for by OSHA
standards or other industry-specific guidance, but some warkers may have a legal right to PPE as a reasonable accommodation
under the ADA. Employers are encouraged to proactively inform employees who have a legal right to PPE as a reasonable
accommodation for their disability about how to make such a request. Other workers may want to use PPE if they are still concemed
about their personal safety (e.g., if a family member is at higher risk for severe liness, they may want ta wear a face shield in
addition to a face covering as an added layer of protection). Encourage and support voluntary use of PPE in thesa cirgumstances
and ensure the equipment is adequate te protect the worker.

For operations where the face covering can become wet and sailed, provide workers with replacements daily or more frequently, as
needed. Face shields may be provided for usa with face coverings to protect them from getting wet and soiled, but they do not
provide adequate protection by themselves. See CDC's Guide to Masks.
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Employers with workers in a setting where face coverings may increase the risk of heat-related illness indoors or outdoors or cause
safety concerns due to introduction of a hazard {for instance, straps getting caught in machinery) may wish to consult with an
occupational safety and health professional ta help determine the appropriate face covering/respirator use for their setting,

5. Educate and train workers on your COVID-19 policies and procedures using accessible formats and jn languages they
understand. Train managers on how to implement COVID-19 palicies. Communicate supportive workplace policles clearly,
frequently, and via multiple methods to promote a safe and healthy workplace, Communications should be in piain language that
unvaccinated and otherwise at-risk workers understand (including non-English languages, and American Sign Language or other
accessible communication methods, if applicable) and in & manner accessible to individuals with disabilities. Training should be
directed at employees, contractors, and any other individuals on site, as appropriate, and should include:

A. Basic facts about COVID-18, including how it is spread and the importance of physical distancing (Including remote work),
ventilation, vaccination, use of face coverings, and hand hygiene.
B. Workplace policies and procedures implemented to protect warkers from COVID-19 hazards.

For basic facts, see About COVID-19 and What Workers Need to Know About COVID-19 above and see more on vaccinations,
improving ventilation, physical distancing (including remote work), PPE, and face coverings, respectively, elsewhere in this
document. Some means of tracking which workers have received this information, and when, could be utllized by the employer as

appropriate.

In addition, ensure that werkers understand their rights to a safe and healthful work environment, whom to contact with questions or
concerns about warkplace safety and health, and their right to raise workplace safety and health concerns free from retaliation. (See
Implementing Protections from Retaliation, below.) This information should also be provided in a language that workers understand.
Ensure supervisors are familiar with workptace flexibllities and other human resources policies and procedures.

6. Suggest or require that unvacclnated cusfomers, visitors, or guests wear face coverings in public-facing workplaces such
as retail establishments, and that ali customers, visitors, or guests wear face coverings in public, indoor settings in areas
of substantial or high transmission. This could include posting a notice or otherwise suggesting or requiring that people wear
face coverings, even if no longer required by your jurisdiction. Individuals who are under the age of 2 or are actively consuming food
or beverages on site need not wear face coverings.

7. Maintain Ventilation Systems. The virus that causes COVID-19 spreads between people more readlly indoors than outdoors.
Improving ventilation is a key engineering control that can be used as part of a layered strategy to reduce the concentration of viral
particles in indoor air and the risk of virus transmission to unvaccinated and otherwise at-risk workers in particular. A well-maintained
ventilation system is pariicularly important in any indoor workplace setting and when working properly, ventilation is an impartant
contral measure to limit the spread of COVID-19. Some measures to improve ventilation are discussed in CDC's Ventilation in
Buildings and in the OSHA Alert; COVID-19 Guidance on Ventilation in the Workplace. These recammendations are based on
American Society of Haating, Refrigerating and Air-Conditioning Enginesrs (ASHRAE) Guidance for Building Operations and
Industrial Seltings during the COVID-13 Pandemic. Adequate ventilation will protect all peogle in a closed space. Key measures
include ensuring heating, ventilation, and air conditioning {HVAC) systems are operaling in accordance with the manufacturer's
instructions and design specifications, conducting all regularly scheduled inspections and maintenance procedures, maximizing the
amount of outside air supplied, installing air filters with a Minimum Efficiency Reporting Value (MERV) 13 or higher where feasible,
maximizing natural ventilation in buildings without HVAC systems by opening windows or doors, when conditions allow (if that does
not pose a safety risk), and considering the use of portable air cleaners with High Efficiency Parliculate Air (HEPA) filters in spaces
with high occupancy or limited ventilation.

8. Perform routina cleaning and disinfection. If someone who has been in the facility within 24 hours is suspected of having or
confirmed to have COVID-18, follow the CDC cleaning and disinfection recommendations. Follow requirements in mandatory
O5HA standards 28 CFR 1910.1200 and 1910.132, 133, and 138 for hazard communication and PPE appropriate for exposure to
tleaning chemicals.

9. Record and report COVID-19 infections and deaths: Under mandatory OSHA rules in 29 CFR part 1804, employers are
required to record work-related cases of COVID-19 illness on OSHA's Form 300 logs if the foflowing requirements are met: {1)the
case is a confirmed case of COVID-19; (2) the case is work-refated {as defined by 28 CFR 1904.5); and {3) the case involves one or
more relevant recording criteria (set forth in 29 CFR 1804.7) (e.g., medical freatment, days away from work}. Employers must follow
the requirements in 29 CFR part 1904 when reporting COVID-19 fatalities and hespitalizations to OSHA. Mare information Is
available on OSHA's website. Employers should also report outbreaks to local health departments as required and support their
contact tracing efforts.

in addition, employers should be aware that Section 11(c) of the Act prohibits reprisal or discrimination against an employee for
speaking out about unsafe working conditions or reporting an infection or exposure to COVID-19 to an employer. In addition,
mandatory OSHA standard 29 CFR 1904.35(b) also prohibit= diserimination against an employee for reporting a work-relaled
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illness.

Note on recording adverse reactions to vaccines: OSHA, like many cther federal agencies, is working diligently ta encourage
COVID-18 vaccinations. OSHA does not want ta give any suggestion of discouraging warkers from receiving COVID-19 vaccination
or to disincentivize employers’ vaccination efforts. As a result, OSHA will not enforce 29 CFR part 1804's recording requirements to
require any employers to record worker side effects from COVID-18 vaceination at least through May 2022, OSHA will reevaluate
the agency's position at that time to determine the best course of action moving forward. Individuals may choose to submit adverse
reactions to the federal Vaccine Adverse Event Reparting System,

10. implement proteciions from retfaliation and set up an ananymaus process for workers fo voice concerns about COVID-19-
refated hazards: Section 11(c) of the QSH Act prohibits discharging or in any other way discriminating against an employea for
engaging in various occupational safety and health activilies. Examples of violations of Section 11(c¢) could include discriminating
against employees for raising a reascnable concem about infection control related to COVID-18 to the employer, the employer's
agent, other employees, a government agency, or to the public, such as through print, online, social, or any other media; or against
an employee for voluntarily providing and safely wearing their own PPE, such as a respirator, face shield, gloves, or surgical mask,

In addition to notifying workers of their rights to a safe and healthful work environment, ensure that workers know whom to contact
with questions or concems about warkplace safety and health, and that there are prohibitions against retaliation for raising
workplace safety and health concerns or engaging in other protected occupational safety and health activities (see educating and
training workers about COVID-18 palicies and procedures, above); also consider using a hotline or other method for workers 1o
voice concerns anonymously.

11. Follow other applicable mandatory OSHA standards: All of OSHA's standards that apply to protecting workers from infection
remain in place. These mandatory OSHA standards include: requirements far PPE (28 CFR part 1910, Subpart | (8.9., 1810.132
and 133)), respiratory protection (29 CFR 1810.134), sanitation (29 CFR 1810.141), protection from blsodborne pathogens: (29
CFR 1910.1030), and OSHA'’s requirements for employee access to medical and exposure records (29 CFR 1910.1020). Many
healthcare workplaces will be covered by the mandatory OSHA COVID-19 Emergency Temporary Standard. More information on
that standard is available on OSHA's website. Employers are alse required by the General Duty Clause, Section 5(a)(1) of the OSH
Act, to provide a safe and healthful workplace free from recognized hazards that are causing or likely to cause death or serious -
physical harm.

Appendix: Measures Appropriate for Higher-Risk Workplaces with Mixed-Vaccination Status Workers

Employers should teke additional steps {o mitigate the spread of COVID-19 among unvaccinated ar otherwise al-risk workers due to the
following types of workplace environmental factors, especially in locations of substantial or high transmission:

» Close contact— where unvaccinated and otherwise at-risk workers are working close to one another, for example, on production or
assembly lines or in busy retail settings. Such workers may also be near one another at other times, such as when clocking in or

out, during breaks, or in locker/changing rooms.

= Duration of contact — where unvaccinated and otherwise at-risk workers often have prolonged closeness to cowarkers (e.g., for 6-
12 hours per shift). Continued contact with potentially infectious individuals increases the risk of SARS-CoV-2 transmission,

= Type of contact — where unvaccinated and otherwise at-risk workers may ba exposed to the infectious virus through respiratory
particles in the air—for example, when infected workers in @ manufacturing or factory setting cough of sneeze, especially in poorly
ventilated spaces. Confined spacas without adequate ventilation increase the risk of viral exposure and transmission. It is also
possible, although less likely, that exposure could oceur from contact with contaminated surfaces or objects, such as tools,
workstations, or break room tables. Shared closed spaces such as break rooms, locker rooms, and interior hallways in the facility
may cantribute to risk,

» Other distinctive factors that may increase risk among unvaccinated or otherwise at-risk workers include:
o A common practice at some workplaces of sharing employer-provided transportation such es ride-share vans or shufile vehicles;
o Frequent contact with other individuals in community settings, especially in areas where there is substantial or high community
transmission; and
o Communal housing or living quarters onboard vessels with other unvaccinated or otherwise at-risk individuals,

In these types of higher-risk workplaces ~ which include manufacturing; meat, seafood, and poultry processing: high-volume retail
and grocery; and agricultural processing settings — this Appendix provides best practicas to protect unvaccinated and otherwise at-
risk workers. Please note that these recommencdations are in additfon to those in the general precautions described above,
including isolation of infected or possibly infected workers, and other precautions.
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In all workplaces with heightened risk due to workplace environmental faclors where there are unvaccinated or otherwise at-risk
workers in the workplace:

= Stagger break times in these generally high-population workplaces, or provide temporary break areas and restrooms to avoid
groups of unvaccinated or otherwise at-risk workers congregating during breaks. Such workers should maintain at least 6 feet of
distance frem others at all times, including on breaks.

= Stagger workers' arrival and depariure times to avoid congregations of unvaccinated or otherwise at-risk workers in parking areas,

locker rooms, and near fime clocks.

= Provide visual cues (e.g., floor markings, signs) as a reminder to maintain physical distancing.

» Require unvaccinated or otherwise at-risk workers, and also fully vaccinated workers in areas of substantial or high community
transmissian, to wear masks whenever possible, encourage and consider requiring customers and other visitors (o do the same.

= |Implement strategies (tailored to your workplace) to improve ventitation that proetects workers as outlined in CDC's Venlilation in
Buildings and in the OSHA Alerf; COVID-19 Guidance on Ventilation in the Workplace, and ASHRAE Guidance for Building
Operations and Industrial Settings During the COVID-18 Pandemic.

In high-votume retail workplaces (or well-defined work areas within retail workplaces) where there are unvaccinaled or otherwise at-risk
waorkers, cusfomers, or other people:

= Ask customers and other visitors to wear masks—or consider requiring them—especially in areas of substantial or high transmission,
= Consider ways to promate physical distancing between unvaccinated or otherwise at-risk people andfor limiting occuparicy ta allow

for physical distancing consistent with CDC guidance.
= Move the electronic payment terminalfcredit card reader farther away from unvaccinated and otherwise at-risk workers in order ta

increase the distance between custorners and such workers, If possible,
» Adjust stocking aclivities fo limit contact between unvaccinated and otherwise at-risk workers and customers.

Unvaccinated or otherwise at-risk workers are also at risk when traveling to and from work in employer-provided buses and vans,

= Notify unvaccinated and otherwise at-risk workers of this risk and, to the extent feasible, help them [imit the number of such workers

in one vehicle.
» Make sure all unvaccinated and otherwise at-risk workers sharing a vehicle are wearing appropriate face coverings. Make sure all

workers wear appropriate face coverings in areas of substantial or high community transmission.
= Where not prohibited by weather conditions, open vehicle windows.

In meat, poultry, and seafood processing settings; manufacturing facilities; and assembly line eparations (including in agricutture)
involving unvaccinated and otherwise at-risk workers:

= Ensure adequate ventilation In the facility, or if feasible, move werk cutdoors,

= Space such workers out, ideally at least 6 feet apart, and ensure that such workers are not working directly across from one another.

Barriers are not a replacement for worker use of face coverings and physical distancing.
« |f barriers are used where physical distancing cannat be maintained, they should be made of a solid, impermeable material, like

plastic or acrylic, that can be easily cleaned or replaced. Barriers should block face-to-face pathways and should not flap or

otherwise move out of position when they are being used.
= Barriers do not replace the need for physical distancing - at least six feet of separation should be maintained between unvaccinated

and otherwise at-risk individuals whenever possible.

1 CDC provides information about face coverings as one typa of mask among other types of masks. OSHA differentiates face coverings
from the term “mask” and from respirators that meet OSHA's Respiratory Proteclion Standard.

CDC's definition of masks includes those that are made of cloth, those that are disposable, and those that meet a standard. Cloth face
coverings may be commercially produced ar improvised (i.e., homemade) and are not considered personal pratective equipmant (PPE).
Surgical masks are typically ¢cleared by the U.S. Food and Drug Administration as medical devices and are used lo protect workers
against splashes and sprays (i.e,, droplets) containing potentially infectious materials; in this capacity, surgical masks are considered

PPE.

2 pggple who are not fully vaccinated should be tested immediately after being identified (with known exposure to someone with
suspect or confirmed COVID-19), and, if negative, tested again in 5-7 days after last exposure or Immediately if symptoms develop

during gquarantine.

3 The CDC and the Department of Education have addressed situations where a student cannot wear 2 mask because of disability. See
Guidance for COVID-19 Prevention in K-12 Schools and COVID-19 Manual - Volume 1 (updated).

4 See footnote 1 for more on masking.
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{ U.8. Department of Labor Cites Smithfield Packaged Meats Corp, For Failing to Protect Employees from Coronavirus

S

() OSHA News Release - Region 8

U.8. Department of Labor

Please note: As of January 20, 2021, information in some news releasas may be out of date or not reflect current policies.

September 10, 2020

U.S. Department of Lahor Cites Smithfield Packaged Meats Corp.
For Failing to Protect Emplioyees from Coronavirus

SIOUX FALLS, SD — The 1.8, Department of Labor's Occupational Safety and Health Administration (OSHA} has cited Smithfield
Packaged Meats Corp. In Sloux Falls, South Dakota, for failing to protect employees from exposure to the coronavirus. OSHA propased
a panalty of $13,494, the maximum allowed by law.

Based on a coronavirus-related inspaction, OSHA cited the company for one violation of the general duty clause for failing to provide a
workplace free from recoegnized hazards that can cause death or serious harm. At least 1,294 Smithfield workers contracted
coronavirus, and four employees died fram the virus In the spring of 2020,

*“Employers must quickly implement appropriate measures to protect their workers' safety and health,” said OSHA Sioux Falls Area
Director Sheila Stanley. “Employers must meet their obfigations and take the necessary actions to prevent the spread of coronavirus at
their worksite."

OSHA guldance detalls proactive measures employars can take to protect workers from the coronavirus, such as social distancing
measures and the usa of physical barriers, face shields and face coverings when employees are unable to physically distance at least 6
feet from each cthar. OSHA guidance also advises that employers should provide safety and health information through fraining, visual
aids, and other means to communicate important safety warnings in & language their workers understand.

Smithfield has 15 business days from receipt of the citation and penalty to comply, request an informal conference with OSHA's area
director or contest the findings before the independent Occupational Safety and Health Review Commisston.

Employers wilh questions on compliance with OSHA standards should contact their local DSHA office for guidance and assistance at
800-321-OSHA (6742). OSHA's coronavirus response webpage offers extensive rasources for addressing safety and health hazards
during the evolving coronavirus pandsmic.

Under the Occupational Safety and Health Act of 1970, employers are responsible for providing safe and healthful workplaces for their
employees. OSHA's role is to help ensure these conditions for America's working men and women by setting and enforcing standards,
and providing training, education and assistance. For more information, visit https:/iwww.csha.gov.

The misslon of the Department of Labor s to foster, promote and develop the welfare of the wage eamners, job seekers and relirees of
the United States; improve working conditions; advance opportunities for profitable employment; and assure work-related benefits and

rights.
HiE

Media Contact:
Megan Sweeney, 202-693-4661, sweeney.megan.p@dol.gov
Release Number: 20-1684-NAT

U.S. Department of Labor news materials are accassible at hitp:/Aww.dol.gov. The Bepartment's Reasonable Accommodation
Resource Center converts departmental information and documents into alternative formats, which include Braille and large print. For
alternative format requests, please contact the Depariment at (202) 693-7828 (voice) or (800) 877-8339 (federal relay).
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1/18/23, 11:52 AM U.S. Department of Labor Cites Smithfield Packaged Meats Corp. Far Failing to Protect Employees from Coronavirus | Occupatio. ..
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Violation Detail

Standard Cited: 19100132 A General requirements.

Violation Items
Nr: 1472736.015 Ctation: 01001 Issuance: 09/09/2020 RepartinglD: 0830400
Viol Type: Other Nrinstances: 1 Contest Date:  09/23/2020
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Initial Penalty:  $13,494.00 REC: c;p Emphasis;
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Penalty and Failure to Abate Event Histary

Type Event Date Penalty Abatement Type FTAInsp
Penalty Z: Issued 09/09/2020 $13,494.00 09/30/2020 Serious
Penalty C: Contested 09/24/2020 $13,494.00 09/30/2020 Serious

Fenalty F: Formal Setement 12/16/2021 $13.494.00 11/08/2022  Other
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211423, 1:48 PM Rule 47:03:01:01 Procedure for setting hearings.

47:03:01:01. Procedure for setting hearings.
Hearings shall be conducted by the division pursuant to SDCL 1-
26 as contested cases at the earliest convenient date. Notice of
hearing shall be served by the division upon all parties of record

to the hearing.

Source: SL 1975, ch 16, § 1; 9 SDR 81, 9 SDR 124,
effective July 1, 1983.

General Authority: SDCL 62-2-5.
Law Implemented: SDCL 62-7-12.

47:03:01:01.01. Petition for hearing. A party
requesting a formal hearing shall file a written petition for
hearing with the division.

Source: 27 SDR 1, effective July 19, 2000.
General Authority: SDCL 62-2-5, 62-7-12.

Law Implemented: SDCL 62-7-12.
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2/1/23, 1.50 PM Rule 47:03:01:02 Contents of petition.

47:03:01:02. Contents of petition. The petition shall
be in writing and need follow no specified form. It shall state
clearly and concisely the cause of action for which hearing is
sought, including the name of the claimant, the name of the
employer, the name of the insurer, the time and place of
accident, the manner in which the accident occurred, the fact
that the employer had actual knowledge of the injury within 3
business days or that written notice of injury was served upon
the employer, and the nature and extent of the disability of the
employee. A general equitable request for an award shall
constitute a sufficient prayer for awarding compensation,
interest on overdue compensation, and costs to the claimant. A
letter which embodies the information required in this section is
sufficient to constitute a petition for hearing.

Source: SL 1975, ch 16, § 1; transferred from
§ 47:03:01:03, 9 SDR 81, 9 SDR 124, effective July 1, 1983;
transferred from § 47:03:01:04, 27 SDR 1, effective July 19,
2000.

General Authority: SDCL 62-2-5.
Law Implemented: SDCL 62-7-12.

47:03:01:02.01. Notice of filing petition for hearing
-~ Response. The division shall mail notice of the filing of a
petition for hearing to all parties. Any adverse party has 30 days
after the date of the mailing of the notice to file a response. The
response shall be in writing and need follow no specific form.
The response shall state clearly and concisely an admission or
denial as to each allegation contained in the petition for hearing.

Source: 27 SDR 1, effective July 19, 2000.

hitps://sdlegisiature.gov/api/Rules/Rule/47:03:01.02.htmi7all=true 69 112



201123, 1:50 PM Rule 47:03:01:02 Contents of petition.

General Authority: SDCL 62-2-5.

Law Implemented: SDCL 62-7-12.

47:03:01:08. Summary judgment. A claimant or an
employer or its insurer may, anytime after expiration of 30 days
from the filing of a petition, move with supporting affidavits for a
summary judgment. The division shall grant the summary
judgment immediately if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment
as a matter of law.

Source: 16 SDR 226, effective June 24, 1990.
General Authority: SDCL 62-2-5.

Law Implemented: SDCL 62-7-12,
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the _fﬁday of March, 2023, a true and correct
copy of the forgoing Brief of Claimant and Appellant Karen M. Franken with Appendix
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Laura Hensley
Boyce Law Firm
300 S. Main St.
PO Box 5015
Sioux Falls, SD 57117-5105
LKHensley@BoycelLaw.com

whose address is the last known address of addressee known to the subscriber.

Alvine Law Firm, LLP

Bram Weidenaar

809 West 10" Street, Ste A

Sioux Falls, SD 57104

T: 605-275-0808 F: 605-271-7817

Bram@AlvineLaw.com

Attorney for Appellant Franken
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OF THE
STATE OF SOUTH DAKOTA

Appeal No. 30198

KAREN M. FRANKEN, Individually and as the Personal Representative of the
Estate of Craig Allen Franken,
Claimant/Appellant,

V.

SMITHTIELD FOODS, INC., Employer and Self-Insurer/Appellee
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PRELIMINARY STATEMENT

Employer and Self-Insurer/ Appellee, Smithfield Foods, Inc., shall hereto be
referred to as “Smithfield.” Appellant, Karen M. Franken, Individually and as the
Personal Representative of the Estate of Craig Allen Franken, shall be referred to as
“Karen.” Craig Allen Franken shall be referred to as “Craig.” Karen’s Petition for
Workers” Compensation Benefits shall be referred to as “the Petition.” The South Dakota
Department of Labor and Regulation, Workers™ Compensation Division, will be referred
to as the “Department.” The Second Judicial Circuit Court of South Dakota, Minnchaha
County, shall be referred to as the “Circuit Court.” The settled record transmitted by the
Circuit Court shall be referenced as “SR”™ followed by the page number assigned by the
Minnehaha County Clerk of Courts. The Brief of Claimant and Appellant Karen M.
Franken shall be referenced as “KB” followed by the corresponding page number.

JURISDICTIONAL STATEMENT

On November 30, 2022, the Circuit Court issued an order dismissing the Petition
without prejudice. SR 178. A notice of entry of order was filed on December 1, 2022. SR
176. Karen timely filed this appeal on December 21, 2022. SR 179.

STATEMENT OF LEGAL ISSUES
Karen raises three issues in her appeal.
1. Whether exposure to COVID-19 is an “injury” under SDCL 62-1-1(7).
The Circuit Court held exposure to COVID-19 was not an “injury” under the
“time, place, and circumstance” test. SR 185-88.

SDCL 21-68-2
SDCL 62-1-1(7)

2. Whether COVID-19 is an “occupational disease” under SDCL 62-8-1(6).



The Circuit Court held COVID-19 is not an occupational disease because Karen
had not shown that COVID-19 was particular to Craig’s occupation and SDCL
21-68-6(3) states that “COVID-19 1s not an occupational disease under state law.”
SR 188-89.

SDCL 21-68-6(3)

SDCL. 21-68-2
SDCL 62-8-1(6)

s

Whether SDCL 21-68 may be applied retroactively.
The Circuit Court declined to address this 1ssue because Karen failed to notify the
South Dakota Attorney General of her challenge to SDCL 21-68 as required by
SDCL 15-6-24(c). SR 191.
Matter of Adams, 329 N.W.2d 882 (S.D. 1983)
SDCL 15-6-24(c)
Argus Leader v. Hagen, 2007 SD 96, 739 N.W.2d 473
Smithfield contends that the issues may be condensed into the single issue of
whether SDCL 21-68 bars relief. Nonetheless., Smithfield adopts and addresses each of
Karen’s arguments m turn.
STATEMENT OF THE CASE

Karen brings this appeal seeking relief from the order of the Honorable Jon Sogn,
Circuit Judge in the Second Judicial Circuit, dismissing her Petition for workers’
compensation benefits.

Karen was married to Craig. SR 21. Craig was an employee of Smithfield. SR 22.
Tragically, on April 19, 2020, at the beginning of the COVID-19 global pandemic, Craig
passed away from complications of COVID-19. SR 22. At the time of his death, Craig

continued to work at Smithfield. SR 22.



In response to the global COVID-19 pandemic, South Dakota, like many states, !
passed legislation to provide clarity and guidance on the scope of liability for COVID-19
exposure. On July 1, 2021, the Limitation of Liability for Exposure to COVID-19 Act
(*the COVID-19 Act”) was enacted. The COVID-19 Act applied retroactively to claims
arising after January 1, 2020 and until December 31, 2022. See An Act to limit liability
for certain exposures to COVID-19, S.D. 2021 Laws, ch.91, § 7 (“This Act applies to any
exposure to COVID-19, injury, latent injury, damages, claim, cause of action, or loss that
occurs, accrues or begins, whether known, unknown, or latent between January 1, 2020,
and December 31, 2022.7).

Broadly, the COVID-19 Act limited liability for unintentional exposure to
COVID-19—from January 2020 to December 2022. First and most broadly, SDCL 21-

68-2 barred all claims based on exposure to COVID-19 unless based on intentional

! For instance, many states have barred liability for COVID-19 exposure except in cases
of gross negligence, recklessness, and/or willful misconduct. See, e.g., (Missouri) Mo.
Ann. Stat. 537.1005; (Wisconsin) Wis. Stat. 895.476; (North Carolina) N.C. Gen. Stat.
Ann. 99E-71; (Utah) Utah Code Ann. 78B-4-317, (Tennessee) Tenn. Code Ann, 14-5-
101; (Georgia) Ga. Code Ann. 51-16-2; (Idaho) Idaho Code Ann. 6-3403; (Wyoming)
Wryo. Stat. Ann. 35-4-114. Other states have limited liability except in cases of failure to
comply with applicable public health guidelines, which may include federal and/or state
guidelines in effect at the time of the alleged exposure. See, e.g., (Oklahoma) Okla. Stat.
Ann. tit. 76, 111, (Nebraska) Neb. Rev. Stat. Ann. 25-3603; (Kansas) Kan. Stat. Ann. 60-
5504; (Michigan) Mich. Comp. Laws Ann. 691.1455; (Nevada) Nev. Rev. Stat. Ann.
41.835. Other states have cratted more unique standards of liability. See, e.g., (Florida)
Fla. Stat. 768.38 (limiting liability for COVID-19 exposure when a defendant made a
“good faith” effort to comply with government health guidelines); (Texas) Tex. Civ.
Prac. & Rem. Code Ann. 148.003 (limiting liability for COVID-19 exposure except in
cases of knowing failure to warn or remediate a condition likely to cause exposure to
COVID-19 or knowing failure to follow applicable health guidelines), see also Josh
Cunningham, COVID-19: Workers’ Compensation (Jan. 24, 2022), NAT'L CONFERENCE
OF STATE LEGISLATURES, https://www.ncsl.org/labor-and-employment/covid-19-workers-
compensation (providing a list of state statutes defining the scope of liability for COVID-
19 exposure).



exposure with the specific intent to transmit COVID-19, pleaded with particularity.

SDCL. 21-68-2 states in full;

A person may not bring or maintain any action or claim tor damages or
relief alleging exposure or potential exposure to COVID-19 unless the
exposure results in a COVID-19 diagnosis and the exposure is the result
of intentional exposure with the intent to transmit COVID-19. In
alleging intentional exposure with the intent to transmit COVID-19, a
party shall state with particularity the circumstances constituting
intentional exposure with the intent to transmit COVID-19 including all
duty, breach, and intent elements and establish all elements by clear and
convincing evidence.

SDCL. 21-68-2 (emphasis added).>

Second and more specifically, SDCL 21-68-3 limited the liability of possessors of
real property for exposing others to COVID-19, except when a possessor intentionally
exposed another to COVID-19 with the specific intent to transmit the virus. SDCL 21-68-
3 states:

A person who possesses or is in control of a premises, including a tenant,
lessee, or occupant of a premises, who directly or indirectly invites or
permits an individual onto a premises. shall not be liable for damages for
any injuries sustained from the individual's exposure to COVID-19,
whether the exposure occurs on the premises or during any activity
managed by the person who possesses or 1s in control of a premises unless
the person wheo possesses or is in control of the premises intentionally
exposes the individual to COVID-19 with the intent to transmit COVID-
19. In alleging intentional exposure with the intent to transmit COVID-19,
a party must state with particularity the circumstances constituting
intentional exposure with the intent to transmit COVID-19 including all
duty, breach, and intent elements and establish all elements by clear and

? Like South Dakota, North Dakota has limited liability for exposure to COVID-19
except in cases of intentional exposure. See (North Dakota) N.D.C.C. 32-48-02 (limiting
liability except in cases of “actual malice™). Like South Dakota, states have also applied a
heightened pleading standard to claims based on exposure to COVID-19. See, e.g.,
(Tennessee) Tenn. Code Ann. 14-3-101: (Florida) Fla. Stat. 768.38; (Nevada) Nev. Rev.
Stat. Ann. 41.835; (Wyoming) Wyo. Stat. Ann. 35-4-114. And, like South Dakota, some
states have applied statutes limiting liability for COVID-19 exposure retroactively. See,
e.g., (Indiana) Ind. Code Ann. 34-30-32-1; (North Dakota) N.D.C.C. 32-48-01.



convincing evidence.

SDCL. 21-68-3 (emphasis added).

Third, SDCL 21-68-4 limited the liability of health care providers diagnosing,
treating or caring for COVID-19 patients based on negligence, but allow suits for “gross
negligence, recklessness, and willful misconduct.” SDCL 21-68-4. Fourth, SDCL 21-68-
3 limited the liability for manufacturers and distributors of personal protective equipment,
except in cases of “gross negligence, recklessness, or willful misconduct.” SDCI., 21-68-
5. Finally, the Legislature stated the COVID-19 Act “may not be construed to . . . [d]eem
COVID-19 an occupational disease. COVID-19 is not an occupational disease under state
law.” SDCL 21-68-6(3).

Approximately two years after Craig’s death, on February 23, 2022, Karen
brought the Petition in her capacity as the personal representative of Craig’s Estate. SR
21-25. Therein, Karen alleged Craig contracted COVID-19 while he was working at
Smithfield and she 1s entitled to relief under South Dakota’s workers® compensation
statutes because (1) exposure to COVID-19 was a compensable “injury” under SDCL 62-
1-1(7); and (2) COVID-19 was an occupational disease compensable under SDCL 62-8-
1(6). SR 22-24. In the Petition, Karen did not refer to the COVID-19 Act or allege
Smithfield intentionally exposed Craig to COVID-19 with the specific intent to transmit
COVID-19. SR 21-25.

On April 1, 2022, Smithfield filed a motion to dismiss the Petition. SR 28.
Smithfield argued SDCL 21-68-2, barring liability for exposure to COVID-19 except in
cases of exposure with the specific intent to transfer the virus, barred Karen’s request for

relief based on a workplace “injury” pursuant to SDCL 62-1-1(7). SR 32-35. Asto



Karen’s request for relief based on “occupational disease” pursuant to SDCL 62-8-1,
Smithfield claimed SDCL 21-68-6(3), stating “COVID-19 is not an occupational disease
under state law,” barred the claim. SR 32-35. Karen responded in opposition, arguing,
among other things, the COVID-19 Act was not applicable to workers’ compensation
claims and, alternatively, it was unconstitutional. SR 45-47. Karen did not notify the
Attorney General of her constitutional challenge to the COVID-19 Act as required by
SDCIL, 15-6-24(c).> SR 191.

The Department granted Smithfield’s Motion to Dismiss.? SR 70. Applying the
plamn language of SDCL 21-68-2, the Department found Karen had not alleged Craig
“was intentionally exposed to COVID-19, therefore, pursuant to SDCL 21-68-2, his
exposure is not compensable.” SR 70. Additionally, applying the plain language of SDCL
21-68-6(3), stating “COVID-19 is not an occupational disease under state law,” the
Department found COVID-19 is not a compensable “occupational disease™ under SDCIL,
62-8-1. SR 69. The Department did not address Karen’s constitutional challenge to the
COVID-19 Act. SR 68-71.

Karen timely appealed the Department’s decision to the Circuit Court. SR 74.
Karen raised 14 issues on appeal, a majority of which related to constitutionality of the
COVID-19 Act and whether the COVID-19 Act barred Karen’s claim of a compensable

“imjury” under SDCIL. 62-1-1(7). SR 80-83. Smithfield responded, arguing COVID-19

3 SDCL 15-6-24(c) states: “[w]hen the constitutionality of an act of the Legislature
affecting the public interest is drawn in question in any action to which the state or an
officer, agency, or employee of the state is not a party, the party asserting the
unconstitutionality of the act shall notify the attorney general thereof within such time as
to afford him the opportunity to intervene.” SDCL 13-6-24(c).

* The Department dismissed the Petition with prejudice. SR 70.



Act barred the Petition in full. SR 131-35. Additionally, even if the COVID-19 Act did
not apply. Smithfield claimed that COVID-19 was not an “injury” under the plain
language of SDCL 62-1-1(7), stating “injury does not include a disease in any form
except as it results from the injury.” SDCL 62-1-1(7); SR 131-35.

The Circuit Court affirmed the Final Decision and issued an order dismissing the
Petition on November 30, 2022.° SR 173 75. First, the Circuit Court found that Karen
had not stated a claim under SDCL 62-1-1(7) because she had not alleged an injury
assignable to a “definite time, place and circumstance.” SR 168-70. The “time, place and
circumstance” test 1s described in the 1963 case Oviatt v. Oviatt Dairy, in which the
Court held that a “disease™ or “aggravation of an existing disease™ is only compensable
under SDCL 62-1-1(7) when “assignable to a definite time, place and circumstance.”
Oviatt v. Qviatt Dairy, Inc., 80 SD 83, 83, 119 N.W.2d 649, 650 (1963). The Circuit
Court also held COVID-19 was not an occupational disease because Karen did not allege
“COVID-19 [was]| a condition or disease peculiar to Craig’s occupation™ and further
because “SDCL 21-68-6(3) specifically states that COVID-19 is not an occupational
disease under state law.” SR 171.

Finally and additionally, the Circuit Court held SDCL 21-68-2—limiting liability
for COVID-19 exposure except when a defendant had the specific intent to transmit the

virus—and SDCIL. 21-68-6(3)— stating that “COVID-19 is not an occupational disease™

3 While the Circuit Court affirmed dismissal of the Petition. it reversed the Department’s
order dismissing the Petition with prejudice and dismissed the Petition without prejudice.
SR 192. See Hayes v. Rosenbawm Signs & Outdoor Advert., Inc., 2014 SD 64, § 11, 853
N.W.2d 878, 882 (explaining that the “phrase “without prejudice” ordinarily imports
contemplation of further proceedings and the only adjudication by such judgment is that

nothing 1s adjudged™).



— were applicable to &/l civil claims, including the Petition, and barred relief. SR 171
73. The Circuit Court declined to address Karen’s constitutional challenges to the
COVID-19 Act “because she failed to notify the Attorney General of her challenge as
required by SDCL 15-6-24(c).” SR 173.

LEGAL STANDARDS

The South Dakota Supreme Court “review[s] the Department’s decision in the
same manner as the circuit court.” Hughes v. Dakota Mill & Grain, Inc., 2021 SD 31,
12, 959 N.W.2d 903, 907. SDCL. 1-26-37. The Court gives the Department’s factual
findings “great weight” and overturns those finding only if “clearly erroncous.” /d. The
Department’s factual findings are “clearly erroneous™ if, “after reviewing the evidence,”
the Court is “left with a definite and firm conviction that a mistake has been made.” Id.
“[The] Department’s conclusions of law are reviewed de novo. Mixed questions of law
and fact are also fully reviewable.” May v. Spearfish Pellet Co., LLC, 2021 SD 48, 1 &,
963 N.W.2d 761, 764.

“| W Jorkers” compensation is the exclusive remedy agamst employers for all on-
the-job injuries to workers except those injuries intentionally inflicted by the emplover.”
Petrik v. JJ Concrete, Inc., 2015 SD 39, 9 11, 865 N.W.2d 133, 137. Because
“proceedings under the Workmen's Compensation Law[s] are purely statutory,” the
provisions of South Dakota workers’ compensation statutes must control. Caldwell v.
John Morrell & Co., 489 N.W.2d 353, 364 (S.D. 1992). Thus, “if the language of
a statute 1s clear, we must assume that the legislature meant what the statute says and we
must, therefore, give its words and phrases a plain meaning and effect.” /d. And when a

statute is ambiguous, “it should then be liberally construed in favor of injured



employees.” Id.; see also Wheeler v. Cinna Bakers LLC, 2015 8D 25, 96, 864 N.W.2d
17, 20-21.

South Dakota’s workers™ compensation statutes do not define “mjury” except to
state that “injury” i1s “only [an] injury arising out of and in the course of the employment,
and does not include a disease in any form except as it results from the injury.” SDCL
62-1-1(7) (emphasis added). However, the South Dakota Supreme Court has stated that
“arising out of” and “in the course of” are™ separate, “independent factors™ and that these
factors are relevant to whether the “injury™ alleged is “connected to the employment.”
Petrik. 2015 SD 39, 9 11, 865 N.W.2d at 137. An injury “arose out of employment,” if “a
causal connection [exists| between the injury and the employment. The employment need
not be the direct or proximate cause of the injury; rather it is sufficient if the accident had
its origin in the hazard to which the employment exposed the employee while doing his
work.” /d. at 4 12. On the other hand. “[t]he term ‘in the course of employment” refers to
the time, place, and circumstances of the injury.” Terveen v. S. Dakota Dep't of Transp.,
2015 SD 10,912, 861 N.W.2d 775, 779. “An employee is acting “in the course of
cmployment” when an employee is doing something that is either naturally or incidentally
related to his employment or which he is either expressly or impliedly authorized to do
by the contract or nature of the employment.” /d. The South Dakota Supreme Court has
held that these two factors—“arising out of” and “in the course of >— “are prone to some
interplay and deficiencies in the strength of one factor are sometimes allowed to be made
up by the strength in the other.” Petrik, 2015 SD 39,911, 865 N.W.2d at 137. These

factors and are also liberally construed “in favor of injured emplovees.” /fd.



SDCIL. 62-8-1 defines an “‘[o]ccupational disease,” [as] a disease peculiar to the
occupation in which the employee was engaged and due to causes in excess of the
ordinary hazards of employment. . . .7 SDCL 62-8-1(6). Under SDCI. 62-8-1, “[a]
condition is peculiar to a particular occupation when it is the result of a distinctive feature
of the kind of work performed by a claimant and others similarly emploved.” Sauer v.
Tiffany Laundry & Dry Cleaners, 2001 SD 24, 9 11, 622 N.W.2d 741, 744. In other
words, “[t]o be an occupational disease[,] the injury must be caused by a distinctive
feature of the claimant’s occupation, not by the environmental conditions of the
claimant's workplace. . . . Unless the condition 1s “intrinsic’ to an oceupation, one does
not suffer from an occupational disease.” Sauder v. Parkview Care Ctr., 2007 SD 103, ¥
31, 740 N.W.2d 878, 883.

Significantly, as explained above, the COVID-19 Act has defined the scope of
liability for all claims based on exposure to COVID-19, including workers™ compensation
claims. SDCIL. 21-68-2 states:

A person may not bring or maintain any action or claim for damages or

relief alleging exposure or potential exposure to COVID-19 unless the

exposure results in a COVID-19 diagnosis and the exposure is the result

of intentional exposure with the intent to transmit COVID-19. In

alleging intentional exposure with the intent to transmit COVID-19, a

party shall state with particularity the circumstances constituting

intentional exposure with the intent to transmit COVID-19 including all

duty, breach, and intent elements and establish all elements by clear and

convineing evidence.

SDCL 21-68-2 (emphasis added). Further, the Legislature made it clear the COVID-19
Act would apply retroactively to bar claims arising during the period of Craig’s infection
with COVID-19, stating “[t]his Act applies to any exposure to COVID-19, injury, latent

injury, damages, claim, cause of action, or loss that occurs, accrues or begins, whether
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known, unknown, or latent between January 1, 2020, and December 31, 2022.” An Act to
limit liability for certain exposures to COVID-19, S.D. 2021 Laws, ch.91, § 7. SDCL 21-
68-6 also states that “COVID-19 1s not an occupational disease under state law.” SDCL
21-68-6(3).
ARGUMENT AND ANALYSIS
L Exposure to COVID-19 is not an “injury” under SDCL 62-1-1(7).
Whether exposure to COVID-19 is an “injury”™ under SDCI, 62-1-1(7) is an issue
of first impression in South Dakota. Karen alleges that Craig’s alleged exposure to the
SARS-CovV-2 virus, while he was working on Smithfield’s premises and performing his
work duties, was an “injury” under SDCL 62-1-1(7). KB 28-29. In support, Karen cites
authority from other states as well as to several South Dakota workers” compensation
cases from the first half of the twentieth century. KB 21-31. In one such case. Meyer v.
Roettele, the South Dakota Supreme Court interpreted the predecessor statute of SDCL
62-1-1, which defined a “injury™ as “[o|nly mjury by accident arising out of and in the
course of the employment.” Cooper v. Vinatieri, 73 SD 418, 422, 43 N.W.2d 747, 749
(1950) (emphasis added) (quoting SDC 64.0102(4)). In Meyer, the Supreme Court held
that exposure to a certain bacterial pathogen—precipitating a claimant’s death—was
compensable when the exposure to such a pathogen was “accidental,” unexpected in the
line of work, and “assignable to a definite, time, place, and circumstance™). Meyer v.
Roettele, 64 SD 36, 264 N.W. 191, 194 (SD 1935). see also Hanzik v. Interstate Power
Co., 67 SD 128, 289 N.W. 589 (SD 1940) (considering Meyer’s holding). Karen further

alleges the Petition sufficiently pled an injury under the “the time, place and
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circumstance” test set forth in Meyer and reiterated Oviatt v. Oviatt Dairy, Inc., 80 SD at
85. 119 N.W.2d at 650. KB 30.

Here, SDCL 21-68-2 i1s controlling. Under plain language of this statute, Karen
has not alleged any viable claim. As this Court has repeatedly explained, “t|here are two
primary rules of statutory construction. The first rule is that the language expressed in the
statute 1s the paramount consideration. The second rule is that if the words and phrases in
the statute have plain meaning and effect, we should simply declare their meaning and
not resort to statutory construction.” 4bata v. Pennington Cnty. Bd. of Commissioners,
2019 SD 39,918, 931 N.W.2d 714, 721. “Only when the language 1s ambiguous,
unclear, or if confining ourselves to the express language would produce an absurd result
do we look beyond the express language of statutes.” /d.

SDCL 21-68-2 plainly states no person may bring “any action or claim for
damages or relief alleging exposure or potential exposure to COVID-19 unless the
exposure results in a COVID-19 diagnosis and the exposure is the result of intentional
exposure with the intent to transmit COVID-19,” pleaded with particularly. SDCL 21-
68-2 (emphasis added). Karen has not alleged nor presented any evidence that Smithfield
exposed Craig to COVID-192 with the specific intent to transmit the disease. SR 21-24.
As such, Karen has not pled any viable claim, and the Petition should be dismissed.

Even if SDCI. 21-68-2 did not bar relief, Karen’s claim that exposure to COVID-
19 18 an “injury” under SDCL 62-1-1(7) fails under the plain language of that statute.
SDCL 62-1-1(7) defines “injury” as “only injury arising out of and in the course of the
emplovment, and does not include a disease in any form except as it results from the

injury.” SDCL 62-1-1(7) (emphasis added). Karen asks this Court to hold that mere
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potential exposure to a disease-carrying pathogen, such as SARS virus carrying COVID-
19, is an “mjury” under SDCL 62-1-1(7). But such an mterpretation is contrary to the
Court’s well-established rules of statutory construction. Courts “read statutes as a whole
along with the enactments relating to the same subject.” Faircloth v. Raven Indus., Inc.,
2000 SD 138, 96, 620 N.W.2d 198, 201. Courts do “not interpret laws to nullify or make
meaningless any of the words actually used.” Pete Lien & Sons, Inc. v. Zellmer, 2013 SD
37 n.16, 865 N.W.2d 451, 463 n.16; see also Faircloth, 2000 SD 138, 46, 620 N.W.2d at
201 (*We assume that the Legislature intended that no part of its statutory scheme be
rendered mere surplusage.”). The cardinal rule of statutory construction is that “repeal by
mmplication is strongly disfavored.” Faircloth, 2000 SD 158, 410, 620 N.W.2d at 202.

If the Court were to accept Karen’s argument—and hold that exposure to a
disease-carrying virus is an injury—exposure to any and all diseases in the workplace
becomes compensable under SDCL 62-1-1(7). As such, SDCL 62-1-1(7), stating “injury”
1s “does not include a disease in any form except as it results from the injury” becomes
null. Additionally. such a holding would repeal South Dakota’s entire chapter on
occupational diseases, limiting relief to only those “occupational discase[s] . . . peculiar
to the occupation in which the employee was engaged,” by implication. SDCL 62-8-1(6).
The Court construes ambiguous statutes in favor of injured employees. Petrik, 2013 SD
39,9 11, 865 N.W.2d at 137. But Karen asks the Court to do far more than liberally
interpret an ambiguous statute in her favor. Instead, by accepting her claim that an
alleged exposure to COVID-19 1s an “injury,” the Court would nullify much of South
Dakota’s workers” compensation statutes. As such, even if the COVID-19 Act did not

apply and bar relief, the Court should reject Karen’s ¢laim that exposure to a disease is an



“injury” under SDCL., 62-1-1(7). See Faircloth, 2000 SD 138, 4 9-10, 620 N.W.2d at
202 (declining to interpret a statute in a way that renders part of the statute surplus).®
I1. COVID-19 is not an “occupational disease” under SDCL 62-8-1.

Karen requests review of the Circuit Court’s finding that COVID-19 is not an
“occupational disease™ under South Dakota law. See KB 2 (requesting review of the
Circuit Court’s finding on this matter). Karen does not argue COVID-19 is an
“occupational disease™ directly. See KB 35-48. However, she claims that the COVID-19
Act does not affect any rights or remedies set forth in South Dakota workers’
compensation statutes because the COVID-19 Act is in chapter 21 of South Dakota’s
statutory code, providing judicial remedies, while South Dakota workers’™ compensation
statutes are set forth in chapter 62. KB 45-48.

Initially, the Legislature may enact statutes in separate chapters of the statutory
code that affect the same subject, and such enactments on that subject are valid and

enforceable. See Benson v. State, 2006 SD &, 9 71, 710 N.W.2d 131, 158 (stating that in

8 It is unnecessary to consider Karen’s argument that she sufficiently pled an injury under
the “time, place, and circumstance” test because SDCL 21-68-2 precludes relief. The
“time, place, and circumstance™ test was most recently recognized 40 years ago in Kirnan
v. Dakota Midland Hosp., 331 N.W.2d 72, 73 (S.D. 1983). Under this test, a disease or
aggravation of an existing disease may be a compensable “injury” under South Dakota
workers” compensation statutes when “such disease or aggravation [is| assignable to a
definite time, place and circumstance.” /d. South Dakota workers” compensation law has
evolved in the decades since the test was first applied in 1933, so the precedential
authority of this test 1s unclear. See Meyper, 64 SD 36, 264 N.W. at 194 (first holding a
“disease” was compensable after determining the disease was “attributable to the
unexpected and undesigned occurrence of the presence of the poisonous toxin and is
assignable to a definite time, place, and circumstance™). Regardless, assuming (without
conceding) that the “time, place, and circumstance™ test is relevant and applicable in this
case, Karen has plainly failed to allege the “time, place, and circumstance” of the alleged
“imjury” with sufficient particularity. See SR 21-24 (simply stating that Craig was
employed at Smithfield at the time of his death from COVID-19).
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construing Legislative intent on a subject, a court considers statutes as a whole as well as
other “enactments relating to the same subject”™), State v. Krahwinkel, 2002 SD 160, 4 13,
656 N.W.2d 451, 458 (same); State v. Young, 2001 SD 76, 911, 630 N.W.2d 85, 89 (“We
assume that the Legislature, when enacting a provision, has in mind previously enacted
statutes relating to the same subject.”). Here, SDCL 21-68-6 expressly states that
“COVID-19 is not an occupational disease under state law.” SDCL 21-68-6. “If the
language of a statute is clear, we must assume that the legislature meant what the statute
says and we must, therefore, give its words and phrases a plain meaning and effect.”
Long v. State, 2017 SD 79, 440, 904 N.W.2d 502, 516. Therefore, COVID-19 1s not an
occupational disease as a matter of law.

Even if SDCL 21-68-6 did not expressly state that “COVID-19 is not an
occupational disease,” SDCL 62-8-1(6) bars relief. SDCL 62-8-1 defines an
“occupational disease™ as “a disease peculiar to the occupation in which the employee
was engaged and due to causes in excess of the ordinary hazards of employment.” SDCL
62-8-1(6). This Court has held that ““Ja] condition is peculiar to a
particular occupation when it is the result of a distinctive feature of the kind of work
performed by a claimant and others similarly employed.” Sauer, 2001 SD 24, 9 11, 622
N.W.2d at 744 (emphasis added). “To be an occupational disease[,] the injury must be
caused by a distinctive feature of the claimant’s occupation, not by the environmental
conditions of the claimant’s workplace.” Sauder, 2007 SD 103, 931, 740 N.W.2d at 885
(emphasis added).

The global COVID-19 pandemic was caused by a highly contagious respiratory

infection. As such, Craig’s COVID-19 diagnosis was not “the result of a distinctive
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feature of the kind of work™ he performed or a “distinctive feature of [his] occupation.
Sauer, 2001 SD 24, 9 11, 622 N.W.2d at 744; Sauder, 2007 SD 103, 4 31. 740 N.W.2d at
885. Therefore, COVID-19 is not an “occupational disease™ under SDCL 62-8-1(6). See
Sauder, 2007 8D 103,94 31, 740 N.W.2d at 883 (stating an “occupational disease™ is not
caused “by the environmental conditions of the claimant’s workplace™).

III.  SDCL. 21-68 applies retroactively and therefore bars relief.

In Karen’s briefs to the Circuit Court, she raised many constitutional challenges to
the COVID-19 Act. SR 88-124. But the Circuit Court rightly refused to address these
arguments because Karen had not notified the Attorney General of her claims as required
by SDCL 15-6-24(c). SR 173. In Karen’s brief to this Court, she does not challenge the
constitutionality of the COVID-19 Act. KB 3944, Instead, Karen simply argues that the
COVID-19 Act may not be applied retroactively. See KB 39-44. Karen argues that
because “Craig’s work-related injury, condition and death occurred in April of 2020,”
before the COVID-19 Act was signed into law, the COVID-19 Act does not bar relief.
See KB 39-44.

“The general rule is that newly enacted statutes will not be given a retroactive
effect unless such an intention is plainly expressed by the legislature.” Dahl v. Sitiner,
474 N.W.2d 897, 901 (S.D. 1991); see also West v. John Morrell & Co., 460 N.W.2d
745, 747 (8.D. 1990). Here, in response the global COVID-19 pandemic, the Legislature
plainly stated that the COVID-19 Act would apply retroactively to claims arising after
January 1, 2020 and until December 31, 2022. An Act to limit liability for certain
exposures to COVID-19, 8.D. 2021 Laws, ch.91, § 7 (*This Act applies to any exposure

to COVID-19, injury, latent injury, damages, claim, cause of action, or loss that occurs,
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accrues or begins, whether known, unknown, or latent between January 1, 2020, and
December 31, 2022.7). Therefore, SDCL 21-68 applies retroactively and bars relief. See
Matter of Adams, 329 N.W.2d 882, 884 (8.D. 1983) (“A legislative act will not operate
retroactively unless the act clearly expresses an intent to so operate.”); see also Sopko v.
C & R Transfer Co., 663 N.W.2d 94, 98 (S.D. 2003) (stating statutes affecting remedies
may be given retroactive effects), Siraimeyer v. Stratmeyer, 1997 SD 97, 4| 16, 567
N.W.2d 220, 223 (stating that “[i]f retroactive impact is clearly intended for some of the
provisions of an act, it seems logical to assume that the legislature intended retroactive
impact for” the entire act).

Further, if this Court determines Karen has raised any constitutional challenge to
the COVID-19 Act, it should decline to review such a challenge because Karen did not
provide proper notice to the Attorney General as required by law. “When the
constitutionality of an act of the Legislature affecting the public interest is drawn in
question in any action to which the state . . . 1s not a party, the party asserting the
unconstitutionality of the act shall notify the attorney general thereof within such time as
to afford him the opportunity to intervene.” SDCL 15-6-24(¢) (emphasis added). “When
an adjudication of unconstitutionality may seriously affect the general public, it is proper
for the Attorney General to appear on behalf of the legislature and the people.” Argus
Leader v. Hagen, 2007 SD 96, 34, 739 N.W.2d 475, 484-85. Applving SDCL 15-6-
24(c), when the Attorney General has not been given an opportunity to be heard on a
constitutional challenge to a statute, the South Dakota Supreme Court has abstained from
considering such a constitutional challenge “unless the matter is an ‘existing

emergency.’” Argus Leader, 2007 SD 96, 9 33, 739 N.W.2d at 485 (emphasis added).
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It is self-evident that COVID-19 liability from the global COVID-19 pandemic is
of significant public interest to individuals and business in this state. See supra, p.3 fn. 1
(providing a short overview of some of COVID-19 legislation enacted by states in
response to the COVID-19 global health crisis). Further, with the recession of the
COVID-19 pandemic, the enforceability of SDCL 21-68 is not an “existing emergency.”
See Argus Leader, 2007 SD 96, ¥ 35, 739 N.W.2d at 485. Therefore, because the
Attorney General has not been given an opportunity to be heard, the Court should decline
to review any constitutional challenge to the COVID-19 Act in this case. See . Two
Rivers Ranch v. Pennington Cnty., 549 N.W.2d 683, 687 (8.D. 1996) (declining to
consider a plaintiff”s constitutional challenge to state statute when there was “no evidence
[the plaintiff] provided notice of [that] constitutional challenge to the Attorney General as
required by SDCL 13-6-24(¢c)™), Argus Leader, 2007 SD 96, ¥ 34, 739 N.W.2d at 484
85 (similarly declining to review a constitutional challenge to a statute when the Attorney
General had not been given an opportunity to be heard).’

CONCLUSION
For the foregoing reasons, Smithfield respectfully requests that this Court atfirm

the Circuit Court’s decision dismissing the Petition. In addition, if Smithfield is

" Furthermore, Karen has not met her burden to show that SDCL. 21-68 is
unconstitutional. There is a strong presumption that statutes are constitutional. State v.
Asmussen, 668 N.W.2d 725, 728 (S.D. 2003). To defeat the strong presumption of
constitutionality, the statute’s challenger must “clearly and unmistakenly show|[ that]
there is no reasonable doubt that [the statute]| violates constitutional principles.” /d.; see
also Sedlacek v. S. Dakota Teener Baseball Program, 437 N.W.2d 866, 868 (S.D. 1989)
(stating the “strong presumption that the laws enacted by the legislature

are constitutional . .. 1s rebutted only when it clearly, palpably and plainly appears that
the statute violates a provision of the constitution™). In her brief to this Court, Karen has
not identified any constitutional basis for challenging the COVID-19 Act. See SR 38—44.
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determined to be a prevailing party in this matter, Smithfield respectfully requests that
any applicable costs Smithfield incurred be recovered under SDCL § 15-30-6.
REQUEST FOR ORAL ARGUMENT
Smithfield requests oral argument in this matter.
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Smithfield (Appellee) argues, at page 3 of its Brief, that “SDCL 21-68-2 barred
all claims™. This is untrue. SDCL 21-68-2 states “A person may not bring or maintain
any action or claim for damages or relief.” An “action or claim for damages or relief” is
an ordinary proceeding at faw or equity in a court of original jurisdiction in the unified
judicial system, like breach of contract or tort damages, declaratory judgment relief,
and/or equitable relief (e.g., contract recission or revision, specific performance or
injunction, restitution, subrogation, and/or constructive trust). A petition (claim) for
workers® compensation under Title 62 is not an ordinary proceeding at law or equity, but
a special proceeding, a contested case, for an administrative remedy --- all within the
original and exclusive jurisdiction of the South Dakota Department of Labor and
Regulation which “shall, under the direction and control of the secretary of labor and
regulation, administer the provisions of Titles 60, 61, and 62" SDCL 1-37-3.

Smithfield cites, at page 3 of its brief, a website publication from one Josh
Cunningham --- who is not a lawyer and who has no juris doctorate degree --- who is
employed by, and/or affiliated with, a nongovernmental organization called the National
Conference of State Legislatures. This article is not a part of the record. It is hearsay. It
is not the type of publication proper for judicial notice. (SDCL 19-19-201). Smithfield
also cites various statutes of other states regarding liability for harm by COVID-19.
While many other states may have addressed by statute hiability for injury by SARS-
CoV-2 or COVID-19, those statutes from other states are not relevant to this case, SDCL
Ch 21-68, and the South Dakota Workmen’s Compensation Laws (Title 62). In this case,

the Court is left to discover the true intent of the South Dakota legislature by looking at



the plain language of the South Dakota statutes which are the subject-matter of this case
(what the legislature said and not what the Court thinks it said), and whether such statute
applies to claims for compensation benefits, special proceedings, and/or contested cases
under Title 62 (i.e., matters not covered are to be treated as not covered), and whether
such statute, in whole or material part, is subject to another (other) reasonable
interpretation(s), including consideration of the overall or broader statutory scheme or
context underlying Title 21 and/or Title 62. Argus Leader v. Hagen, 739 N.W.2d 475,
2007 S.D. 96 4 15.

Smithfield, on pages 4-5 of its brief; cites and quotes SDCL§S§ 21-68-3, 4 and 5;
but Smithfield does not argue how these provisions support it on the issues which are the
subject of this case. In looking at the title of Ch 21-68 (“"LIMITATIONS OF LIABILITY
FOR EXPOSURE TO COVID-197), and considering the provisions therein, it is clear
Ch. 21-68 limits liability for an individual’s exposure to COVID-19. In re Certification
of a Question of Law from the U.S. Dist. Court, Dist. of S.D., W. Div., 402 N.W.2d 340,
342 (S.D.1987) (citation omitted). SDCL 21-68-3 speaks of limiting liability “for
damages for any injuries sustained from the individual’s exposure to COVID-19, whether
the exposure occurs on the premises or during any activity managed by the person who

possesses or is in control of a premises”. SDCL 21-68-4 provides that a “health care

provider is not liable for any damages™ for such provider’s acts or omissions, save
“liability for civil damages for any act or omission that constitutes gross negligence,
recklessness, or willful misconduct.” SDCL 21-68-5 states that designers, manufacturers,
labelers, and supplicrs, of chattels or products or goods, in response to COVID-19, are

not “liable for personal injury, death or property damage” resulting from such design,



manufacture, labelling, supplying, and/or failure to provide “proper instructions or
sulficient warnings”, save “civil damages for any act or omission that constitutes gross
negligence, recklessness, or willful misconduct.” Like SDCL 21-68-2 (“a person may
not bring or maintain any action or claim for damages™), these other provisions (SDCL
§8 21-68-3, 4, and 5) limit liability in a civil action for damages in an ordinary
proceeding at law in a court of original jurisdiction in the unified judicial system. These
provisions clearly do not limit liability for worker’s compensation death benefits (an
administrative remedy) in a special proceeding (a contested case) within the original and
exclusive jurisdiction of the South Dakota Department of Labor and Regulation which
“shall, under the direction and control of the Secretary of Labor and Regulation,
administer the provisions of Title [] ... 62.”

Franken asserts that Franken experienced an injury arising out of and in the
course of his employment, and that his employment and/or employment related activities
at Smithfield are a major contributing cause of the conditions complained of, which, we
now know, may include, among other things, symptoms of viral infection, affliction,
pain, COVID-19 discase, harm to his bodily organs and system(s), spiraling medical
conditions, severe illness, difficulty breathing, respiratory failure, cardiac arrest, and
premature death. SDCL 21-68 does not state that it applies to a claim of “injury” under
SDCL 61-1-1(7), for compensation or SDCL §§ 62-4-12 to 22 death benefits, before the
South Dakota Department of Labor and Regulation which “shall, under the direction and
control of the Secretary of Labor and Regulation, administer the provisions of Title [] ...
62.”

The law is clear that “Compensation benefits™ for an “injury” means the payments



and benefits provided for in the South Dakota workers’ compensation law, which include
medical expenses, and benefits under SDCL Ch. 62-4, subject to the conditions and
limitations contained in Title 62; and a worker’s compensation claim for compensation
benefits under Title 62, and/or a special proceeding (contested case) for compensation
benefits under Title 62, is not “an action or claim for damages.” City of Brunswick v.
King, 65 Ga.App. 44, 14 SE.2d 760, 763, 1942 AM.C. 182 (“It is well settied that State
compensation acts are based on a theory of compensation, entirely distinct from the
previously existing theories of damages at common law or by statute arising out of a tort
or breach of contract, and a claim for compensation under the workmen's compensation
act is not a claim for damages for injuries to person or property. 71 C.J. 225,232.7);
Pennsylvania Turnpike Commission, to Use of Albright v. U. S. Fidelity & Guaranty Co.,
343 Pa. 543, 547 23 A.2d 416 (Pa. 1942)(“Obviously, the use of the words ‘responsible
for all damages of every kind’ in this portion of the paragraph was not intended to include
workmen's compensation payments, for a proceeding under the Workmen's
Compensation Act... is not one by which ‘damages’ are recovered, but rather one for
‘compensation’: 71 C.J. 232."); Brown v. Town of Patrick, 202 S.C. 23624 S.E.2d 365,
368 (SC 1943) (“[Playment of workmen's compensation, where such liability exists” “is
...certainly not a tort liability, the payment is of compensation, not damages, and
conditions for tort liability need not exist. 71 C.J. 232, et sequi.”); Pacific Employers Ins.
Co. v. Industrial Accident Commission, 10 Cal.2d 567, 576, 75 P.2d 105, 83 Cal. Comp.
Cases 8 (Cal. 1938) (“[The] proceeding brought ... in California sought an award under
the Compensation Law and is not an action for damages.”); Broderick v. Industrial

Commission, 63 Utah 210, 224 P. 876, 881 (Utah 1924) (“A proceeding before the



Industrial Commission is ... in no sense an action for damages....”); Lagge v. Corsica
Co-Op, 677 N.W.2d 569, 2004 SD 32 q 38 (“Compensation benefits” for an “injury”
means the payments and benefits provided for in the South Dakota workers’
compensation law, which include medical expenses, and benefits under SDCL Ch. 62-4,
subject to the conditions and limitations contained in Title 62.); Benson v. Sioux Falls
Medical and Surgical Clinic, 62 S.D. 324, 252 N.W. 864, 869 (SD 1934) (The
compensation to which an employee is entitled arises out of his contract of employment,
and as we have stated is not in the nature of damages for a tort.); Baker v. Shields, 767
N.W.2d 404, 409 (lowa 2009) (An “action for damages, injury or death” does not include
a worker’s compensation claim or petition for statutory benefits.); See also
Carr v. South Dakota Dept. of Labor, Unemployment Ins. Div., 355 N.W.2d 10, 13 (8D
1984). (Where chiropractor in his notice of appeal, from the agency decision to the
circuit court, included a “counterclaim™ for damages, the Supreme Court affirmed the
cireuit court’s dismissal of the counterclaim for damages, holding that under SDCL 1—
26-30 the circuit court lacks jurisdiction to review matters outside the confines of the
administrative action appealed from, and the chiropractor’s counterclaint is a separate and
distinet civil action and thus is controlled by rules of civil procedure set out in SDCL ch.
15-6.). Furthermore, the Black’s Law Dictionary (4" ed 1968), defines “RELIEF” AS:
a general designation of the assistance, redress, or benefit which a complainant
seeks at the hands of a court, particularly in equity. It may be thus used of such
remedies as specific performance, or the reformation or rescission of a contract;
but it does not seem appropriate to the awarding of money damages.”
See also Figgs v. City of Milwaukee, 121 Wis.2d 44, 357 N.W .2d 548 (Wis. 1984)

(“Black's Law Dictionary (5th ed.) defines ‘relief” as: “... a general designation of the

assistance, redress, or benefit which a complainant seeks at the hands of a court,



particularly in equity. It may be thus used of such remedies as specific performance,
injunction, or the reformation or rescission of a contract.”™); In re Elliott, 504 8. W .3d
455, 465 (Ct. App. Tex. 2016); Institute of Contemporary Art, Miami, Inc. v.
Philadelphia Indemnity Insurance Company, Not Reported in Fed. Supp., 2015 WL
11234137, ¥6 (D.S.D. Fla. 2015) (citing, RSUI Indemnity Co. v. Desai, No. 8:13-cv-
2629-T-30TGW, 2014 WL 4347821, at *4 (D.M.D. Fla. Sept. 2, 2014)) ““[t]he redress or
benefit, esp. equitable in nature ... that a party asks of a court.”); Emp'rs Fire Ins. Co. v.
ProMedica Health Sys., Inc., 524 Fed. Appx. 241, 251 (6th Cir. 2013) (“In a legal context,
‘relief” means ‘the redress or benefit, esp. equitable in nature (such as an injunction or
specific performance), that a party asks of a court.”™): Diamond Glass Companies, Inc. v.
Twin City Fire Ins. Co., Not Reported in F.Supp.2d, 2008 WL 4613170, *4 (D.S.D.N.Y.
2008); International Broth. of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers
and Helpers v. Rafferty, 348 F.2d 307, 315 (9" Cir. 1965); Brown Goldstein Levy LLP v.
Federal Insurance Company, 2021 WL 894579 * 8 (D. Md. 2021); Shelby County Health
Care Corp. v. Nationwide Mut. Ins. Co., 325 S.W.3d 88, 96 (Tenn. 2010); Foster v.
Summit Medical Systems, Inc., 610 N.W.2d 350, 354 (Ct. App. Minn. 2000) . A worker’s
compensation claim for compensation benefits under Title 62, and/or a special
proceeding (contested case) for compensation benefits under Title 62, is not “an action or
claim for damages or relief.”

Smithfield does not venture to define “injury” within the meaning of SDCL 62-1-
1(7), other than to declare, without scientific or legal support, that “injury” under SDCL
62-1-1(7) does not include “mere potential exposure to a disease-carrying pathogen, such

as SARS virus carrying COVID-19”. No genuine issue of material fact exists that, and,



as a matter of law, SARS-CoV-2 (Severe Acute Respiratory Syndrome-Corona-Virus) is
a highly infectious pathogenic virus that may cause COVID-19 (Corona-Virus-Disease-
2019), a disease. What COVID-19 is not, 1s a virus. What SARS-CoV-2 isnot, is a
disease. Many wide ranging symptoms and/or medical conditions caused by SARS-CoV-
2 (virus) infection, and/or associated with COVID-19 (disease), include aches and pain,
vomiting, loss of taste or smell, respiratory distress, inflammation (of the heart, brain, or
muscle tissues), hypotension ({low blood pressure), blood clots in the veins and arteries
{(of the lungs, heart, legs or brain), Sepsis (a life-threatening illness caused by the body’s
extreme response to an infection), cardiac illness/injury (i.e., myocarditis, ventricular
dysfunction, heart attacks and stroke), multiple-organ failure (i.e., respiratory failure,
kidney failure, shock’ (circulatory collapse)), and death. See Centers for Disease Control
and Prevention, “Similarities and Differences between Flu and COVID-197,

https://www.ede.gov/flu/symptoms/flu-vs-covid19.htm (Page last reviewed: September

28, 2022, Content source: Centers for Disease Control and Prevention, National Center
for Immunization and Respiratory Diseases (NCIRD)); Appx-71 to 75 attached..
Smithfield argues (at page 13 of its brief) that “to accept Karen’s argument” and
hold exposure to SARS-CoV-2 “is an injury” under SDCL 62-1-1(7), “would repeal
South Dakota’s entire chapter on occupational diseases”, and “would nullify much of
South Dakota’s workers’ compensation statutes.” This argument is without merit.
Franken’s arguments do not render part of the South Dakota Workmen’s Compensation

statutory scheme mere “surplus™/surplusage, and do not “nullify” or “make meaningless™

' Trusz v. Secretary of Dept. of Health and Human Services, Not Reported in CLCt, 1991

WL 100811, n.6 (U.S.CLCt. 1991).



words used therein, as Smithfield argues on pages 13 and 14 of its brief. We have had a
“South Dakota Workers” Compensation Law” since about 1919, SDCL 62-1-9 ("Source:
SL 1917, ch 376, § 1; RC 1919, § 9436; SDC 1939, § 64.0101; SL 1975, ¢h 322, § 37).

SRR

Since as far back as 1919, under Title 62 “injury” “shall mean only injury ... arising out
of and in the course of the employment and shall not include a disease in any form except
as it shall result from the injury.” Section 9490, Rev. Code 1919.” Edge v. City of Pierre,
239 N.W. 191, 193 (SD 1931) (Where employec-decedent suffered a work injury when
his right leg was broken below the knee by a dropped piece of heavy cast iron water pipe,
and employee died about 8 months later from a disease -- either encephalitis or

cerebrospinal meningitis, such disease and death were held not compensable for failure to

prove legal causation between the injury and the disease and death); Meyer v. Roetrele, 64

SD 36, 264 N.W. 191 (SD 1935) (citing sections 9437 and 9490 of RC 1919). In 1935
the South Dakota Supreme Court ruled that an injured worker who, during noon lunch
hour, was exposed to (likely by mouth) a germ called bacillus botulinus, and the germ
injured Claimant’s body with a botulism toxin produced by the getm, and the Claimant
died by accidental injury arising out of and in the course of employment. Meyer v.
Roettele, 64 SD 36, 264 N.W. 191 (SD 1935). The Court in Meyer understood the
difference between a compensable “injury” and an “occupational disease™

We are of the view that a disease may be an “injury by accident” within the
meaning of our statute. The exclusion is of any disease which is not an accidental
injury, or which does not result from such injury. It is generally recognized that
accident as contemplated by the Workmen's Compensation Law is distinguished
from so-called occupational diseases which are the natural and reasonably to be
expected result of workmen following certain occupations for a considerable
period of time. On the other hand, if the element of suddenness or precipitancy is
present and the disease is not the ordinary or reasonably to be anticipated result of
pursuing an occupation, it may be regarded as an injury by accident and
compensable. The general subject is reviewed, and several cases are cited in a
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note found in L.R.A. 1916A, 289. The case of Edge v. City of Pierre, 59 S.D.
193, 239 N.W. 191, 193, relied on by appellants, is not opposed to this
interpretation. Compensation in that case was denied to a surviving dependent of
a deceased workman. The question determined was that the evidence as to the
connection between an injury and subsequent disease did not warrant disturbing
the industrial commissioner's finding adverse to claimant. Referring to the
statutory definition of injury, this court said: “Before compensation can be
allowed for disability or death by disease, it must be established that the disease
was proximately caused by the accident.” The determination was not thata
disease may not be considered an injury by accident, but that the disease which
supervened after the injury was not proximately caused by the accident from
which the deceased sustained an injury,

Meyer, 264 N.W. 194 (SD 1935). Later the Court in Hanzik v. Interstate Power Co., 67
SD 128, 289 N.W. 589 (SD 1940), ruled that Claimant’s exposure to the influenza virus
(person usually exposed through nose, throat and/or lungs), and encephalitis
(inflammation of the brain usually by a viral infection), that ultimately resulted in his
incapacitation, was an injury by accident even though the influenza and/or encephalitis
did not supervene a bodily injury, stating:

Appellants assert that the employee was stricken with a disease which did not
result from an “injury™ and, therefore, is not entitled to compensation under the
statute. This contention is based upon the definition of “injury” contained in
section 9490, Rev. Code of 1919, SDC 64.0102, reading as follows: “Injury’ or
"personal injury’ shall mean only injury by accident arising out of and in the
course of the employment and shall not include a disease in any form except as it
shall result from the mjury.”

That the disease did not supervene a bodily injury is established by the findings.
The employee recognizes this indisputable fact but contends that under the
circumstances at bar a disease is compensable although not resulting from bodily
injury according to the pronouncement of this court in the case of Meyer et al. v.
Roettele et al., 64 S.D. 36, 264 N.W. 191, 194. In that case, in dealing with
botulism as a disease, this court said: “We are of the view that a disease may be an
‘injury by accident' within the meaning of our statute. The exclusion is of any
discase which is not an accidental injury, or which does not result from such
injury. It is generally recognized that accident as contemplated by the Workmen's
Compensation Law is distinguished from so-called occupational diseases which
are the natural and reasonably to be expected result of workmen following certain
occupations for a considerable period of time. On the other hand, if the element
of suddenness or precipitancy is present and the disease is not the ordinary or

9



reasonably to be anticipated result of pursuing an occupation, it may be regarded
as an injury by accident and compensable.”

The reply of the appellant to this contention makes two points. It attacks the
validity of the rule announced in Meyer ¢t al. v. Roettele et al., supra, and
questions whether the circumstances at bar bring the disease of the employee
within the compass of that rule.

1 In view of the fact that Meyer et al. v. Roettele et al., supra, according to the
theory of statutory interpretation, has received legislative approval through the
subsequent reenactment of the statute construed as a part of the South Dakota
Code (Cf. Stewart v. Rapid City, 48 5.D. 554, 205 N.W. 654; Brink v. Dann et al.,
33 8. D. 81, 144 N.W. 734), we are not disposed to reexamine the holding therein
announced. In arriving at this conclusion, we are mindful of the fact that the
events here under consideration antedated the enactment of the revision of 1939.

2 Viewing the record in the light of the tests announced in Meyer et al. v. Roettele
et al., supra, we are of the opinion that findings based upon substantial evidence
support the conclusion that claimant's disease coustituted an “injury by accident.”

His collapse came suddenly upon the heels of unusual exertion, exposure and

exhaustion, as an untoward, unexpected, and unanticipated result of pursuing his

employment.
Hanzik v. Interstate Power Co., 289 N.W. at 590.

Ch 62-8 is available only to employees (1) who suffer from an occupational
disease (i.e., a disease peculiar to the occupation in which the employee was engaged and
due to causes in excess of the ordinary hazards of employment), (2) and are thereby
disabled from performing work in the last occupation in which the employee was
injuriously exposed to the hazards of the disease, or dies as a result of the disease, and (3)
the discase was due to the nature of an occupation or process in which the employee was
employed within the period previous to the employee’s disablement. SDCL §§ 62-8-1
and 2. Under SDCL 62-8-6:

[T]he liability of the employer under [Ch 62-8] is exclusive and in place of any

other civil liability, at common law or otherwise to such employee (or next of kin)

on account of death from any disease or injury to health in any way contracted,

sustained, aggravated, or incurred by the employee in the course of, or because of,
or arising out of employment, except only an injury, compensable as an injury by

10



accident under the provisions of the workers’ compensation law.
Under SDCL. 62-8, all rights to compensation for disability, or death, from an
occupational disease are forever barred unless written notice of an occupational disease is
given by the worker to the employer within six months after the employment has ceased
in which it is claimed that the discase was contracted, and, in case of death, written notice
of such death is given within ninety days after the occurrence. SDCL 62-8-29. Under
SDCL 62-7-10, failure to provide to employer written notice of the “injury” within three
business days after its occurrence prohibits a claim for compensation unless the employee
or the employee’s representative can show employer’s actual knowiedge of the injury, or
good cause for employee’s failure to give timely written notice. Under SDCL 62-8 the
time period within which a claimant must file a claim for compensation with the
Department of Labor is within two years after the claimant becomes disabled from such
disease, or in the case of death from such disease, within two years of the date of such
death. SDCL 62-8-11; See also SDCL 62-8-32 (Clairus “for further compensation shall
be made within one year after the last payment.”). The time within which a written
petition for hearing for compensation must be filed with the Department of Labor under
the South Dakota Workmen’s Compensation Law for a compensable injury under SDCL
62-1-1(7) is substantively different than under Ch 62-8. See SDCL § 62-7-35 (i.e., two
years from written denial); See SDCL 62-7- 35.1 (¥claim for additional
compensation...barred unless the claimant files a written petition for hearing ... within
three years from the date of the last payment of benefits™); See SDCL 62-7-35.3 (“The
right to compensation ... is ...barred ... if no medical treatment has been obtained within

seven years after the employee files the first report of injury.”). “Total disability” under
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Ch 62-8-1(3) does not mean the same thing under SDCL 62-4-53.
Regarding an “injury™:

An employee seeking benefits under our workers' compensation law must

show both: (1) that the injury arose out of and in the course of employment and
(2) that the employment or employment related activities were a major
contributing cause of the condition of which the employee complained, or, in
cases of a preexisting disease or condition, that the employment or employment
related injury is and remains a major contributing cause of the disability,
impairment, or need for treatment. SDCL 62-1-1(7)a)~(b); Steinberg, 2000 SD
36. 929, 607 N.W.2d 596, 606.

Grauel v. South Dakota School of Mines and Techrnology, 619 N.W.2d 260, 263, 1451
8-9 (SD 2000). “Whether an injury arose out of and in the course of employment is
essentially a question of fact.” Powell v. OTAC, Inc., 223 A.3d 864, 8§70 (Del. 2019);
Estate of Graber v. Dillon Companies, 309 Kan. 509, 513, 439 P.5d 291, 294 (Kan.
2019); Vawter v. United Parcel Service, Inc., 155 1daho 903, 318 P.3d 893, §98 (Idaho
2014); Bob Allyn Masonry v. Murphy, 124 Nev. 279, 183 P.3d 126, 132-133 (Nev. 2008);
Thornton v. Thyssen Krupp Elevator Mfg., Inc., Not Reported in S.W.34d, 2007 WL
1203586 * 3 (Tenn. 2007) (Special Worker Compensation Appeals Panel); Perry v. State
ex rel. Wyoming Workers' Safety and Compensation Div., 134 P.3d 1242, 1246, 2006
WY 61 9 12 (Wyo. 2006); Cokes v. Bullard Bros. Const. Co., Not Reported in N.W.2d,
1995 WL 49302 *7 (Ct. App. Neb. 1995); Erickson v. Erickson & Co., 212 Minn. 119, 2
N.W.2d 824, 826 (Minn. 1942).

Smithfield asserts, at page 16 of its brief, that the Supreme Court should not
consider argument as to the constitutionality of SDCL 21-68 in relationship to application
to the South Dakota Workmen’s Compensation Law (Title 62). The Department, in its
June 21, 2022, letter decision, did not address the Franken’s argument that the application

of Chapter 68 of Title 21 (including SDCL 21-68-2, 3, and 4) to the Franken claim under
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Title 62 for worker’s compensation benefits was unconstitutional. On July 13, 2022,
Franken provided written notice to Attorney General Mark Vargo of Franken’s
challenges of the constitutionality of SDCL 21-68, and SDCI. 21-68-2 and 3, and
provided the Attorney General copies of the served/filed Notice of Appeal, Statement of
Issues on appeal, and Letter Decision by the Department of Labor. See “Reply Brief of
Claimant-Appellant Karen M. Franken, Individually and as the Personal Representative
of the Estate of Craig Allen Franken,” filed 9/21/2022, at page 8 (Chronological Index
142) with attached letter dated July 13, 2022, to the Office of the Attorney General. On
August 16, 2022, Franken served upon attorney for Smithfield, and upon the Altorney
General, a copy of Franken’s appeal Brief that Franken submitted to the Circuit Court on
appeal. See “Reply Brief of Claimant-Appellant Karen M. Franken, Individually and as
the Personal Representative of the Estate of Craig Allen Franken,” filed 9/21/2022, at
page 8 (Chronological Index 142) and attached letters and certificate of service dated
August 16, 2022, to the Office of Attorney General and to attorney for Smithfield. The
Attorney General has not moved to intervene and has not responded.

Smithlield concedes, at page 17 of its Brief, that its proposed application of Ch.
21-68 to Title 62 employees is of substantial “public interest” and substantially affects
the public interest; but Smithfield argues the matter is not an “existing emergency”.
According to the Centers for Medicare and Medicaid Services, the federal Public Health
Emergency (PHE} for COVID-19, declared under Section 319 of the Public Health
Service Act, has not expired, however, “[blased on current COVID-19 trends, the
Department of Health and Human Services is planning for the federal Public Health

Emergency (PHE) for COVID-19, declared under Section 319 of the Public Health
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Service Act, to expire at the end of the day on May 11, 2023.” See

https://www.cms.gov/about-cms/apency-information/emergency/epro/current-

emergencies/current-emergencies-page (updated April 26, 2023), page 1; Appx.-76.

Smithfield cannot deny that this Court’s legal construction of Ch 21-68, in the context of
Title 62 claims for compensation benefits which have accrued and/or vested long before
enactment of Ch 21-68, is before this Court, timely (in the wake of the pandemic), very
important, in need of the Court’s immediate attention, and emergent.

“An injured employee's right to receive workers' compensation benefits is a
property right protected by procedural due process safeguards including notice and an
opportunity to be heard.” Isaac v. Green Iguana, Inc., 871 So.2d 1004, 1006 (DCA Fla.
2004); Iphaar v. Industrial Com'n of Arizona, 171 Ariz. 423, 831 P.2d 422, 426 (Ariz. C,
App. 1992); See Jackson v, Lee's Travelers Lodge, Inc., 563 N.W.2d 858, 865 (SD 1997);
South Dakota Constitution article VI, § 2 (“[njo person shall be deprived of life, liberty
or property without due process of law. ”); See SDCL § 60-8-3 (“No person may be
deprived of life, liberty, or property without due process of law. "); Hughes v. Hughes,
132 N.J.Super. 559, 334 A.2d 379, 381 (Super. Ct. N.J. 1975) (4 workmen's
compensation claim can fairly be characterized as a statutory substitufe for a common
law chose in action for personal injuries). As previously argued by Franken, the hability
of an employer to an injured or deceased employee arises out of the contract of
employment between them; and the terms of the workmen’s' compensation statute are
embodied in such contract of employment; and these rights to statutory
compensation/benefits vest when the claim for benefits accrues; and the claim for

compensation/benefits accrues on the date of injury, disability and/or or death to the

1a



employee. See “Brief of Claimant and Appellant Karen M. Franken” at pp. 39-43. An
injured, disabled, or deceased employee’s right to compensation is a substantive right. It
was not the intention of our legislature to legally impair an injured, disabled or deceased
worker’s substantive right to Title 62 compensation by changing the burden of proef
(e.g., preponderance to clear and convincing) and by changing the essential elements
(e.g., no fault to specific mtent to injure or transmit), as that would be fundamentally
unfair and manifestly unjust, and it would work an absurd result. It was not the intention
of our legislature to unfairly discriminate against a class of workers --- workers
injured/disabled/killed by a form of SARS-CoV-2 and/or COVID-19 ---, as that wouid
be fundamentally unfair, and manifestly unjust, and it would work an absurd result.

Craig Franken’s right to compensation under Title 62 had already accrued and vested on
Craig Franken’s death in April of 2020 --- long before enactment of Ch 21-68. It was not
the intention of the legislature that Ch 21-68 apply to employees injured, disabled, and/or
killed within the course and scope of their empioyment by a form of SARS-CoV-2 and/or
COVID-19, and whose permanent disability or death occurred, and whose right to
benefits accrued and vested, in April of 2020 --- long before enactment of Ch 21-68, as
that would be fundamentally unfair, and manifestly unjust, and would unduly impair or

destroy substantive legal rights, and would work an absurd result.

§
i
Dated this 10th day of May 2023. g % M
A

Bram Weidenaar
Attorney for Appellant-Franken
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Espafiol | Other Languages

Similarities and Differees between Flu and COVID-19

More information on COVID-19 symptoms and testing is available.

What is the difference between Influenza (Flu) and COVID-19?

Infiuenza {flu} and COVID-19 are both contagious respiratory illnessas, but they are caused by different viruses, COVID-19 s
caused by infection with a coronavirus {SARS-CaV-2) first identified in 2019. Flu is caused by infection with a flu virus {influenza
Viruses).

From what we knaw, COVID-19 spreads mare easily than flu. £fforts to maximize the proportion of people in the United States
who are up to date with their COVID-19 vaccines remain critical to reducing the risk of severe COVID-19 iliness and death.
More information is available about COVID-18 vaccines and how well they work.

Compared with flu, COVID-19 can cause more severe iliness in some people. Compared to prople with flu, people infected
with COVID-19 may take longer to show symptems and may be contagious for longer periods of time.

You cannot tell the difference between flu and COVID-19 by the symptoms alone because they have some of the same signs
and symptoms. Specific testing is needed to tell what the liinass is and to confirm 2 diagnosis. Having a medical professionat
administer 8 specific test that detects both flu and COVID-19 allows you to get diagnosed and treated for the specific virus you
have more guickly. Getting treated early for COVID-19 and flu can reduce your risk of getting very sick. Testing can alse reveal
if someone has both flu and COVID-19 at the same time, although this Is uncommon. People with fiu and COVID-19 atthe
sama time can have more severe disease than people with either flu or COVID-19 alone. Additionally, some people with
COVID-19 may also be affected by post-COVID conditions (also known as long COVID),

We are learning more everyday about COVID-19 and the virus that causes it. This page compares COVID-19 and flu, given the
best available information to date.

£

Signs and Symptoms

Similarities:

Baoth COVID-12 and flu can have varying degrees of symptams, ranging from no

symptoms {asymptomatic) to severe symptoms, Comman symptoms that CCVID-19 and
Appx.- 71
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flu share inciude;

= Fever or feeling feverish/having chills

s Cough

s Shortness of breath or difficulty breathing
= Fatipue {tiredness)

= Sore throat

= Runny or stuffy nase

» Muscle pain or body aches

» Headache

* Vomiting

» Diarrhea {more frequent in children with fli, but can occur in any age with COVID-19)
= Change in or loss of taste or smell, although this is mare frequent with COVID-19.

Flu Symptoms
COVID-19 Symptams

How Long Symptomns Appear After Exposure and Infection

Similarities:

For both COVID-19 and fiu, one or more days can pass from when a person becomes
inferted to when they start to experience symptoms of iliness, It Is pessible to be infected
with tha virus that causes COVID-19 without experiencing any symptoms. It is alsa
possible to be infected with flu virusas without having any symptoms.

Differences:

i a parson has COVID-19, it could take them longer from the time of infection to
experience symptoms than if they have flu,

Fiu

Typically, 3 person may experience symptoms anywhere from one to four days after
infection.

Flu Symptoms

COVID-19

Typically, a persan may experience symptoms anywhere from twa to five days, and up to
14 days after Infection.

COVID-19 Symptoms

How Long Someone Can Spread the Virus

Differences:
if a person has COVID-19, they could be contagious for a longer time than if they have flu.
Flu

= People with flu virus infaction are patentially contagious for about one day before
they show symptoms. Howaver, it is believed that flu is spread mainly by people who
are symptomatic with flu virus infection.

* Older children and adults with flu appear to be maost contagious during the first 3-4
days of their iflness, but some peaple might remain contagious for slightly longer
periods.

+ Infants and people with weakened immune systems can be contagious for even

lnnear
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How Flu Spreads
COVID-19

* On average, people can begin spreading the virus that causes COVID-19 2-3 days
before thelr symptoms begin, but Infectiousness peaks one day before their
symptoms hegin,

* People can also spread the virus that causes COVID-19 without experiencing any
symptoms.

« On average, people are considered contagious for about eight days after their
symptoms began.

How COVID-19 Spreads

How it Spreads

Similarities:

Both COVID-19 and flu can spread from person to person hetween people who are near
arin close contact with one ancther. Both are spread mainly by largz and small particfes
containing virus that are expelled when paople with the iliness (COVID-19 or fluj cough,
sneeze, or tali. These particles can land in the mouths or nases of peaple who are nearby
and possibly be inhaled into the respiratory tract. In some circumstances, such as indoor
settings with poor ventilation, small particles containing virus might be spread longer
distances and cause infections.

Most spread is by inhalation of large and small droplets; however, it may be passibte that
a person can get infected by touching another person {for example, shaking hands with
someane who has the viras on their hands), or by touching a surface or object that has
virus on it, and then touching thair own mouth, nose, or eyes.

Differences:

Whila the virus that causes COVID-18 and flu viruses are thought to spread in similar
ways, the virus that causes COVID-19 is generally more contagious than flu viruses. Also,
COVID-19 has been observed to have more superspreading events than flu. This means
the virus that causes COVID-19 can guickly and easily spread to a lot of people and result
in continual spreading among people as time progresses.

The virus that causes COVID-13 can be spread to others by peopie befaore they begin
showing symptams, by people with very mild symptams, and by people whe never
experience symptomns (asymptomatic peoplej.

How Flu Spreads How COVID-19 Spreads

People at Higher Risk for Severe lllness

Similarities
Both COVID-19 and flu iliness can result in severe iflness and complications. Those at
inereased risk includer

« Older adults
+» People with certain underlying medicat conditions {inciuding infants and children}

» People who are pregnant

hiF‘Fﬂ Ll o ars el
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LATICICTIHILC S,
Overall, COVID-19 seems to cause more severe iliness in some paople.

Severe COVID-19 illness resulting in hospitalization and death can occur even in healthy
people.

Some people that had COVID-19 can go on to develop post-COVID conditions or
multisystem inflammatory syndrome {MiS)

Peopie at increased Risk of COVID-19 Severe liiness

Complications

Similarities:
Both COVID-19 and flu can result in complications, including:

* Pneumonia
+ Respiratory failure
= Acute respiratory distress syndrome (fluid in the lings)

* Sepsis (3 life-threatening iness caused by the body's extreme response to an
infection)

= Cardiacinjury tfor example, heart attacks and stroke)
+ Muitiple-organ failure (respiratory failure, kidney faiture, shock}

» Warsening of chronic medical conditions (invelving the lungs, heart, or nervous
system or diabetes)

= |nflammation of the heart, brain, or muscle tissues

= Secondary infections {bacterial or fungal infections that can occur in peaple with flu
or COVID-19)

Differences:
Flu

Most people who get flu wifl recover on their own in a few days to two weeks, but some
people wiil experience severe complications, requiring haspitakization. Soma of these
complications are listed abave. Secondary bacterial infections are more common with
influenza than with COVID-183,

Diarrhaa is more commen in young children with fiv than in adults with flu.

Flu complications

COVID-19

Additional complications associated with COVID-19 can include:

= Blood clots in the veins and arteries of the lungs, heart, legs or brain
» Multisystem Inflammatory Syndrome in Children (MiS-C) and in Adults (MIS-A}

Anyone who has had COVID-19, even If their illness was mild, or if they had no symptoms
can experience post-COVID conditions. Post-COVID Conditions are a range of symptoms
that can last weeks or months after first being infected with the virus that causes COVID-
19 or can appear weeks after infection,

Approved Treatments afs
Appx.- 74



Similarities:
People at higher risk of complications or who have been hospitalized for COVID-19 or

flu should receive recommended treatments and supportive medical care ta help relieve i
HHH

symptoms and complications.

Differences:
Flu

Prescription influenza antiviral drugs are FDA-approved to treat flu, These antiviral drugs
are only for treatment of Au and not COVID-19,

People who are hospitalized with flu or who are at increased risk of complications and
have flu symptoms are recarnmended to be treated with antiviral drugs as scon as
possible after iliness onset.

Flu Treatment
COVID-19

The National Institutes of Health (NIH) has developed puidance on treatment of COVIO-19
[*, which is regularly updated as new evidence on treatment options emerge. This
includes antiviral treatment for non-hospitalized people at increased risk for severe
COVID-19 and antiviral treatment for people haspitalized with severe COVID-13. People
who are at increased risk of severa COVID-19 should seek treatment within days of when
their first symptoms start.

What to Do If You Are Sick with COVID-12

Vaccine

Similarities:
Vaccines for COVID-19 and flu are approved or authorized for emergency use (EUA) by
FDA.

Differences:
Flu

There are multiple FDAlicensed influenza vaccines produced annuaily to protact against
the four flu viruses that scientists expect will circulate each year.

Flu Vaccines

CoVID-19

Multiple COVID-19 vaccines are authorized or approved for use in the United States to
help prevent COVIB-19. More information on COVID-18 vaccine and booster

recommendations is available.

COVID-19 Vaccines

Page last reviewed: September 28, 2022

Appx.- 75
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CMS.gov

Current emergencies

Update 4/26/2023: Based on current COVID-19 trends, the Department of
Health and Human Services is planning for the federal Public Health Emergency
(PHE) for COVID-19, declared under Section 319 of the Public Health Service Act,
to expire at the end of the day on May 11, 2023. Learn more by reading Freguently
Asked Questions: CMS Waivers, Flexibilities, and the End of the COVID-19 Public
Health Emergency (PDF).

+ Update: COVID Over The Counter Test Coverage (English PDF) (Spanish PDF)
(4/28/2023)

5 Potential Impact of House Joint Resolution 7 (H.J.Res.7): In response to
questions related to how the ending of the National Emergency by H.J.Res.7
impacts the Public Health Emergency for COVID-18, we wanted to share the
; following question and answer broadly:

k
- Lny e A

What happens if a national emergency ends before the PHE ends? |

To be clear, the federal Public Health Emergency (PHE) for COVID-19 declared
. under section 319 of the Public Health Service Act, is not the same as the
COVID-19 National Emergency declared by the Trump Administration in 2020
and implicated by H.L.Res.7. Therefore, an end to the COVID-19 National
Emergency does not impact current operations at HHS, and does not impact
the planned May 11 expiration of the federal PHE for COVID-18 or any

associated unwinding plans. Even if the COVID-19 National Emergency were to

end, any existing waivers currently in effect and authorized under the 1135

; waiver authorization for the pandemic, would remain in place until the end of

' the federal PHE for COVID-19,

Based on current COVID-19 trends, the Department of Health and Human
Services is planning for the federal Public Health Emergency (PHE) for COVID-
19, declared under Section 319 of the Public Health Service Act, to expire at
the end of the day en May 11, 2023. Learn more by reading What Do | Need to

Appx.- 76

Feadback



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 10" day of May, 2023, a true and correct
copy of the forgoing Reply Brief of Claimant and Appellant Karen M. Franken with
Appendix and Certificate of Compliance was served via the Odyssey file and serve program
upon the fotlowing:

Laura Hensley
Boyce Law Firm
300 8. Main St.
PO Box 5015
Sioux Falls, SD 57117-5105
LK Hensley@Boycelaw.com

whose address is the ast known address of addressee known to the subscriber.

Alvine Law Firm, LLP

Bram Weidenaar

809 West 10™ Street, Ste A

Sioux Falls, SD 57104

T: 605-275-0808 F: 605-271-7817
Bram@Alvinelaw.com

Attorney for Appellant Franken



	AB
	Index
	Order Dismissing Petition for Benefits without Prejudice
	Memorandum Decision
	Petition for Hearing
	Letters of PR
	Statutes

	RB
	ARB

