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PRELIMINARY STATEMENT

Reference to the record pages as paginated by the Clerk of Court will be
referred to as “R” with the appropriate page citation. Reference to the hearing
transcripts will be referred to as “HT” with the date of the hearing and appropriate
page citation; and the transcripts from the September 28-October 1, 2021, jury
trial will be referred to as “TT” with the appropriate page citation. Appellant will
be referred to as the Estate and Appellee will be referred to as Kevin Lynch or
Defendant.

JURISDICTIONAL STATEMENT

Estate appeals from the Order Denying its Motion for Partial Summary
Judgment signed and filed on July 29, 2020 (R 935-36), with Notice of Entry
being served on July 30, 2020. (R 937) Estate also appeals from evidentiary
rulings made by the Court before and during jury trial, which was held from
September 28 through October 1, 2021, the Court’s Order Granting Kevin
Lynch’s Motion for Judgment as a Matter of Law on the Joint Account Claim, as
well as error in jury instructions. The final Judgment and Order was signed and
filed on October 18, 2021. (R 3878-79) Notice of Entry of Judgment and Order
was served on October 25, 2021. (R 3892-93) Estate filed its Notice of Appeal
on November 9, 2021. (R 3902-03) This Court has jurisdiction pursuant to
SDCL 15-26-3, 7 and 8.

STATEMENT OF THE ISSUES

1. Whether the Trial Court erred in ignoring the “bright-line rule” of Bienash
v. Moller by considering oral extrinsic evidence presented by the attorney-
in-fact to deny the estate’s motion for partial summary judgment.
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Citations:

Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431

Studt v. Black Hills Federal Credit Union, 2015 S.D. 33, 864 N.W.2d 513
Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262

. Whether the Trial Court erred by ignoring the “bright-line rule” of
Bienash v. Moller and its progeny by allowing the Defendant to introduce
oral extrinsic evidence at trial to justify his acts of self-dealing when the
power of attorney did not authorize self-dealing in clear and unmistakable
terms.

Citations:
Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431
Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262

. Whether the Trial Court erred in instructing he jury that, despite the
fiduciary duty established by the power of attorney, the jury could
determine that a fiduciary relationship between the Defendant and his
father did not exist.

Citations:

Wyman v. Bruckner, 2018 S.D. 17, 908 N.W.2d 170
Hein v. Zoss, 2016 S.D. 73, 887 N.W.2d 62

Papke v. Harbert, 2007 S.D. 87, 738 N.W.2d 510

. Whether the Trial Court erred in its jury instructions which allowed the
jury to consider oral extrinsic evidence contrary to Bienash v. Moller as
defenses to the Estate’s breach of fiduciary duty claims.

Citations:
Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431
Kaarup v. Schmitz, Kalda & Associates, 436 N.W.2d 845 (S.D. 1989)

. Whether the Trial Court erred in refusing to instruct the jury that a
fiduciary breached his fiduciary duty when he used his position to enrich
the value of property that will eventually devolve to him.

Citations:

Ward v. Lange, 1996 S.D. 113, 553 N.W.2d 246
Crosby v. Luehrs, 669 N.W.2d 635 (Neb. 2003)
Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431

. Whether the Trial Court erred in granting Defendant’s motion for
judgment as a matter of law regarding ownership of a joint checking

2



account when the Defendant admitted that the joint account was set up for
convenience to pay his father’s bills.

Citations:

Estate of Card v. Card, 2016 S.D. 4, 874 N.W.2d 86
Roth v. Pier, 309 N.W.2d 815 (S.D. 1981)

Magner v. Brinkman, 2016 S.D. 50, 883 N.W.2d 74

STATEMENT OF THE CASE

This case involves a son’s breach of fiduciary duty under a power of
attorney he held for his father. The Trial Court refused to follow the bright-line
rule adopted in Bienash v. Moller, 2006 S.D. 78, 9924 and 27, 721 N.W.2d 431,
437, and its progeny, and permitted the son, Kevin Lynch, to offer oral extrinsic
evidence to justify his self-dealing at both the summary judgment stage and at
trial.

Robert Lynch died on March 13, 2018. He was survived by three
children, Carleen Lynch, LaCarla Annette “Ann” Lynch, and Kevin Lynch.
Kevin Lynch became his father’s attorney-in-fact under a power of attorney dated
December 5, 2007. (R 11-19) Kevin Lynch was also listed by his father on a
joint checking account in 2008. (R 193) Robert Lynch went into a nursing home
in Vermillion, South Dakota in September 2011. (R 115)

Between 2011 and the date of his father’s death, Kevin Lynch liquidated
all of his father’s CD’s, IRA’s, and money market accounts. (TT 236-242) He
wrote checks to himself on the joint account from his father’s funds, totaling

$398,000.00. (R 207) Kevin Lynch admitted that the funds in the joint account



belonged to his father before his father’s death. (R 123, Kevin Lynch Depo. at
72). Kevin Lynch admitted the checks he wrote to himself were used to pay off
his own loans and his own bills and expenses. (R 135-137, Kevin Lynch Depo. at
118-125; TT 165-68) He built two Morton buildings on his own land using his
father’s funds for a total cost of $106,774.60. (R 225, 2216) He cashed in two
CD’s belonging to his father, using his power of attorney, in the amount of
$44,592.22 and used the funds to buy himself a new pickup. (Ex. 233; R 2211-
2215) Also, between 2011 and his father’s death he purchased $104,514.00 worth
of farm equipment which he would ultimately inherit under his father’s will. (R
2277; Ex. 233) Between 2012 and his father’s death, Kevin Lynch wrote
$143,401.00 in checks from his father’s funds to finance a cattle operation from
which he received 100% of the income. (R 2485; Ex. 246(c))

On May 22, 2020, the Estate filed a Motion for Partial Summary
Judgment. (R 64) The Estate contended it was entitled to partial summary
judgment on the $398,000.00 of checks Kevin Lynch had written to himself, the
$106,774.60 of his father’s funds that Kevin Lynch used to erect two Morton
buildings on his own property, and the $44,592.22 in CD’s that Kevin Lynch
cashed using his power of attorney to purchase a pickup for himself. (R 81-82)
The Estate also requested prejudgment interest from the dates of each of the
transactions. (R 83)

On May 27, 2020, Kevin Lynch filed his own Motion for Partial Summary

Judgment. (R 258) Kevin Lynch’s motion was predicated, in part, on his claim to



the approximately $112,000.00 in funds in the joint account that existed at his
father’s death.

The Court held a hearing on the Motions for Partial Summary Judgment
on June 10, 2020. (HT June 10, 2020) The Court orally issued its ruling on July
22,2020. (R 943) The Court denied both motions by Order dated July 29, 2020.
(R 935)

The Court considered oral extrinsic evidence offered by Kevin Lynch to
justify his conduct and concluded that there was a genuine issue of fact as to
whether Kevin Lynch breached his fiduciary duty to his father. (R 945) The
Court also acknowledged that the power of attorney did not expressly authorize
self-dealing, other than gifts not in excess of the annual federal gift tax exclusion,
and that “it is undisputed that Kevin Lynch made no such gifts to himself pursuant
to this provision.” (R 948) The Trial Court, however, made the following
unusual statement to justify her ruling: “it does not necessarily follow that any act
of self-dealing is also a breach of fiduciary duty.” (R 948) The Court also denied
Kevin Lynch’s Motion for Partial Summary Judgment on the joint account claim
because of evidence presented that the account was established for convenience
so that Kevin Lynch could pay his father’s bills. (R 949-50)

On July 27, 2021, the Estate filed its Motions in Limine. (R 1038-1050)
One of those Motions in Limine, No. 8, specifically moved to exclude:

Any evidence, argument, inference, claim, or contention that Robert

Lynch orally authorized the transactions in question in this case such

as Kevin Lynch’s claim that he had discussed them with his father
and was authorized to take the money for his own use.



(R 1046) This motion was predicated upon Bienash, supra, 2006 S.D. 78, 721
N.W.2d 431 and its progeny. (R 1046-48) A pretrial hearing was held on August
25,2021, at which the Motions in Limine were argued to the Court and during
which the Court orally ruled on those motions. (HT August 25, 2021) The Court
denied this Motion in Limine holding that oral extrinsic evidence is admissible to
determine whether there was a breach of the fiduciary duty. (HT August 25,
2021, p. 22)

At trial, Kevin Lynch was permitted to testify that his father orally agreed
to all of the transactions that were the subject of the suit. (TT 530-547) He
admits that he and his father never had anything in writing. It was all verbal. (TT
546-47) Interestingly, Kevin Lynch claimed that no one else was ever present to

hear the alleged conversations, because he and his father had an agreement not to

discuss business in front of anybody.1 (TT 546)

At the close of the evidence, the Estate moved for Judgment as a Matter of
Law on all of its claims. (TT 870-879) The Court denied the Estate’s Motion for
Judgment as a Matter of Law. (TT 887) Kevin Lynch moved for Judgment as a
Matter of Law on the joint checking account claim. (TT 884-886) The Court
granted that motion as to the joint checking account in favor of Kevin Lynch. (TT

836)

! During the trial, the Court held a hearing and ruled on a hearsay objection that
Kevin Lynch was entitled to testify as to oral statements from his father to justify
his self-dealing pursuant to SDCL 19-19-804(b)(5). (TT 479-502) The Court
issued a written Order after the trial over the Estate’s objection. (R 3873-75; R
3876-3877)
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The jury returned a verdict in favor of Kevin Lynch on all counts on
October 1, 2021. (R 3868-3872)

The Estate has filed this appeal from the Court’s Order Denying its
Motion for Partial Summary Judgment, along with rulings made before and
during trial and from the Final Judgment and Order entered in this case. Kevin
Lynch has filed a Notice of Review on an issue regarding a jury instruction
concerning his authorization under the power of attorney to make gifts up to the

annual gift tax exclusion.

STATEMENT OF FACTS

Robert T. Lynch was a farmer in the Vermillion area. He died on March
13, 2018, at the age of 86. He was survived by three children, Carleen Lynch,
LaCarla Annette (Ann) Lynch, and Kevin Lynch.

Under the terms of his Last Will and Testament dated March 1, 2010. (R
338) Robert Lynch left his real estate 51% to Kevin Lynch and 24.5% each to
Carleen and Ann Lynch. (R 335) His will indicated that he favored Kevin,
because Kevin “stayed home to help him on the farm,” and “helped me
considerably in my problems in daily living as I have aged.” (R 337) His Last
Will and Testament also left his farm machinery, farm equipment, grain, farm
pickup, farm truck and livestock to his son Kevin Lynch. (R 334) The remainder
of his estate including his cash assets, certificates of deposit, savings account, and
checking account were left to his three surviving children share and share alike.

(R 337)



Robert Lynch’s real estate at the time of his death, consisted of a set of
farm buildings and acreage, which had previously been his farm home,
approximately 583 acres of tillable ground and approximately 90 acres of pasture
and grass, all totaling approximately 675 acres. (R 107-08, Kevin Lynch Depo. 8-
9) Aside from farm machinery, farm equipment and some cattle, the only other
substantial asset left at the time of Robert Lynch’s death was a joint checking
account containing approximately $112,000.00. Kevin Lynch had liquidated all
of Robert Lynch’s CD’s, money market accounts, and IRA’s using his power of
attorney.

On December 5, 2007, Robert T. Lynch executed a Power of Attorney,
naming Kevin Lynch as his attorney-in-fact. (R 184-192) (Depo. Ex. 13) The
Power of Attorney contained general provisions, but contained no specific
provision authorizing self-dealing. (R 948) The Power of Attorney contained a
gifting provision, which reads as follows:

14. Make Gifts. To make gifts of my real or personal
property or my interest in such property (including, but not limited
to, outright gifts, gifts in trust, gifts to a Qualified State Tuition
Payment Plan as described in Section 529 of the Internal Revenue
Code of 1986, as from time to time amended, or gifts to a custodian
under a uniform gifts or transfers to minors act) to such persons
(including my attorney) or institutions, in such amounts or
proportions, as my attorney, in his, her, or its sole discretion and
judgment, may deem appropriate for tax or other reasons; provided,
however, the total value of gifts to any one donee in any calendar
year shall not exceed (i) the amount specified for the federal gift tax
annual exclusion (including such additional amount of any gift tax
annual exclusion attributable to the consent of my spouse under
Section 2513 of the Internal Revenue Code of 1986, as from time to
time amended, or (ii) the amount excluded from the gift tax under
the provisions of Section 2503(e) of the Internal Revenue Code of



1986, as from time to time amended, relating to the payment of
educational and medical expenses.

(R 187) Kevin Lynch admitted he never made any gifts using this provision. (R

120-21, Kevin Lynch Depo. 60-61; TT 128-29)

Robert Lynch was admitted to a nursing home in Vermillion, South
Dakota on September 5, 2011. (R 2487; Ex. 247) Prior to his admission to the
nursing home he was evaluated by his physician on September 2, 2011, who
observed:

He is really reaching a point where he’s just not able to care for

himself and is needing a great deal of assistance and is reaching a

time where his family realizes that it is time for him to consider a

nursing home and Robert is also beginning to realize that he just

simply is unable to care for himself.
(R 231)

Robert Lynch had set up a joint checking account at Bank of the West in
Vermillion, South Dakota in 2008. (R 193-198) The account listed Robert Lynch
and Kevin Lynch on it. Funds in Robert Lynch’s checking account belonged to

Robert Lynch before his death and came from assets belonging to Robert Lynch.

(R 123, Kevin Lynch Depo. 72; TT 137)? The joint account was set up for

2 Kevin Lynch wrote two checks from his own account to the joint account. He
wrote a $10,000.00 check in December 2016; and a $2,000.00 in February 2018.
(R 143-44, Kevin Lynch Depo. 151-53) He deposited these funds because the
funds in the joint account were depleted and these two deposits were made to
make sure there were sufficient funds to pay his father’s monthly nursing home
bill. 1d. The source of the funds Kevin Lynch used to make these deposits was
money he had previously taken out of the joint account for “compensation.” (R
144, Kevin Lynch Depo. 153; TT 183-186; Ex. 236 and 237)

9



convenience to make sure Robert’s bills were paid. (R 121, Kevin Lynch Depo.
64; TT 134-36)

The Will named Ann Lynch and Kevin Lynch as Co-Personal
Representatives of the Estate of Robert T. Lynch. (R 237) Following her father’s
death, Ann Lynch inquired into her father’s financial affairs and was able to
obtain copies of bank statements and cancelled checks from her father’s checking
account from some time after December of 2010 until the time of his death in
2018. (R 88)

Ann Lynch was also able to obtain from her brother, Kevin Lynch, his
own bank statements from 2011 until approximately March of 2018. (R 89)

Ann Lynch learned for the first time after her father’s death that her
father’s farm ground had been leased to the Solomon family for cash rent
beginning in 2012 through the time of his death. (R 89)

Ann Lynch further learned for the first time that her brother, Kevin Lynch,
as Power of Attorney for Robert T. Lynch, had cashed her father’s CD’s, IRA’s,
and money market accounts after Robert Lynch went into the nursing home. (R
89, 199-206, Depo. Ex. 26)

In addition, Ann Lynch learned based on bank statements and checks,
from and after 2011, that Kevin Lynch had issued checks from his father’s funds
in the joint account and signed checks to himself totaling $398,000.00, while he
was acting as his father’s Power of Attorney. (R 207-219, Depo. Ex. 30) Those

checks and the date of issue are listed as follows:
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Check Payable

Date of check Amount Check # Check Signed By  Bates Stamp

To
3/14/11 $15,000.00 Kevin Lynch 2229 Kevin SLO 404
5/1/12 $80,000.00 Kevin Lynch 2293 Kevin SLO 349
8/13/12 $50,000.00 Kevin Lynch 2372 Kevin SLO 365
3/8/13 $60,000.00 Kevin J. Lynch 2433 Kevin SLO 276
2/24/14 53,000.00 Kevin Lynch 2520 Kevin SLO 199
2/28/14 $30,000.00 Kevin J. Lynch 2525 Kevin SLO 199
6/27/14 $10,000.00 Kevin J. Lynch 2557 Kevin SLO 203
5/28/15 $20,000.00 Kevin J. Lynch 2634 Kevin SLO 127
3/21/16 $30,000.00 Kevin J. Lynch 2682 Kevin SLO 65
6/10/16 540,000.00 Kevin J. Lynch 2699 Kevin SLO 77
2/28/17 S30,000.00 Kevin J. Lynch 2748 Kevin SLO 24
2/27/18 $30,000.00 Kevin Lynch 2812 Kevin SLO 6
TOTAL $398,000.00
(R 207)

Kevin Lynch, while acting as his father’s Power of Attorney, issued and
signed checks from his father’s checking account for the construction of two
Morton buildings on land owned by Kevin Lynch, the total cost of the Morton
buildings amounted to $106,774.60. (R 225-230, Kevin Lynch Depo. 130-33;

Depo. Ex. 32; R 138) Those checks and the dates of issue are as follows:

Date Amount Payable to Signed by Check # Bates Stamp
Midwest Ready
12/13/1 5 1,209.52 Mix Kevin 2346 SLO 334
5
29,609.00
10/1/12 Morton Building Kevin 2392 SLO 373
]
29,609.00 Morton Buildings,
10/29/12 Inc. Kevin 2397 SLO 378
]
39,479.00
12/28/12 Morton Buildings Kevin 2417 SLO 261
M & S Irrigation
11/3/13 S 6,868.10  and Trenching Kevin 2494 SLO 323
S
106,774.6
TOTAL 2
(R 225)

Kevin Lynch, using his father’s Power of Attorney, cashed in two CD’s

from CorTrust Bank belonging to Robert Lynch in the amount of $44,592.22,
11



deposited the funds into his own personal checking account and then shortly
thereafter wrote a check on those funds for the purchase of his own personal
pickup. (R 137; R 220-224, Depo. Ex. 31; Kevin Lynch Depo. 126-129) These
transactions occurred in September of 2012. 1d.

Kevin Lynch also purchased $104,514.20 worth of farm equipment and
machinery from his father’s funds between 2011 and his father’s death. (R 2227-
2240; Ex. 235) This, despite his father having quit farming in 1996 and having
gone into the nursing home in 2011.

Further, the evidence established that Kevin Lynch accessed his father’s
safe deposit box after his father had his will executed on March 1, 2010. (TT
143) He removed all of the contents from the safe deposit box, took them to his
house and went through them. (TT 145) Kevin Lynch never produced his
father’s original will and claims he did not know what happened to it. (TT 146)
He told his sister before the reading of the will that he had seen his father’s will.
(TT 748) The Estate’s attorney, Michael McGill, acknowledged the he used a
duplicate original will from his office for probate, and that the original will had
not been produced. (TT 632)

Under the terms of the will, Kevin Lynch received all of the farm
machinery and equipment that he had purchased with his father’s funds.

After Robert Lynch went into the nursing home in September 2011, Kevin
Lynch claimed that he had an oral agreement with his father whereby he received
all of the proceeds in the cattle operation and that his father orally agreed to

finance the operation with his own funds. (TT 542-43) His father owned 20 cows
12



and Kevin Lynch owned 10 cows. (TT 197) The cattle were run on his father’s
land. Id. An expert, accountant Michael Snyder, testified concerning his
evaluation of the cattle operation and concluded that Kevin Lynch received 100%
of the income and Robert Lynch’s funds in the amount of $143,401.00 were used
to pay expenses in the cattle operation from 2012 until Robert’s death. (Ex. 246;
TT 411-12, 437-38)

In addition to those items for which the Estate sought summary judgment,
at trial the Estate also sought the recovery of $104,514.20 in money that Kevin
Lynch spent to purchase equipment allegedly for his father, when Kevin Lynch
was to receive the equipment under the terms of his father’s will. (Ex. 235; R
2227) The Estate also asserted a claim at trial for $143,401.00 in funds that
Kevin Lynch took of his father’s money from the joint account to finance a cattle
operation from which Kevin Lynch received 100% of the proceeds. (EXx. 246; R
2485; TT 411-412)

While Kevin Lynch contends that he had his father’s “oral agreement” or
“oral approval” to justify his acts of self-dealing, a serious question exists as to
his father’s mental capacity. After Robert Lynch was admitted to the nursing
home in September of 2011, the nursing home records reveal that he suffered
from moderate to severe cognitive impairment. (Ex. 247, pp. 73, 89, 101, 111,
125, 139, 147, 154, 158, 163, 176, 185, 191, 197, 205, 212, 220, 229, 242, 248,
274, 287, 298, 304, 311) On November 26, 2011, a CNA reported that she “had
to help him get dressed, because he just didn’t know what he needed to do.” (TT

2011; Ex. 247, p. 80) On February 27, 2012, the notes reflect he “cannot read the
13



menu board at the table due to non-understanding it and needs staff to tell him the
menu options when taking his order.” (TT 2013; Ex. 247, p. 88) On May 29,
2012, “resident was unable to tell this recorder who he was or where he was and
his date of birth.” (TT 2014; Ex. 247, p. 102) Robert Lynch suffered dementia
which was progressing as noted by his doctor on August 17, 2012. (TT 2015; EX.
247, p. 117)

The parties stipulated that Kevin Lynch would resign as Co-Personal
Representative, leaving Ann Lynch as the sole Personal Representative of the
Estate of Robert T. Lynch on approximately August 1, 2018. Thereafter, in
August 2018, the Estate of Robert Lynch commenced a separate lawsuit against
Kevin Lynch, asserting claims for fiduciary fraud, breach of fiduciary duty,
conversion, elder exploitation, and seeking compensatory, prejudgment interest,

and punitive damages. (R 2-10)

STANDARD OF REVIEW

This Court reviews the Circuit Court’s ruling on summary judgment under
the de novo standard of review. Estate of Stoebner v. Huether, 2019 S.D. 58, 116,
935 N.W.2d 262, 267; Wyman v. Bruckner, 2018 S.D. 17, 19, 908 N.W.2d 170,
174. When conducting a de novo review, this Court gives no deference to the
Circuit Court’s decision. Estate of Stoebner, supra, 116, 935 N.W.2d at 267;
Oxton v. Rudland, 2017 S.D. 35, 112, 897 N.W.2d 356, 360.

As this Court indicated in the Estate of Stoebner: “Our task on appeal is to

determine only whether a genuine issue of material fact exists and whether the
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law was correctly applied.” 116, 935 N.W.2d at 267 (quoting Brandt v. County of
Pennington, 2013 S.D. 22, 17, 827 N.W.2d 871, 874). “Cases involving the
interpretation of written documents are particularly appropriate for disposition by
summary judgment, such interpretation being a legal issue rather than a factual
one.” Wyman, supra, 19, 908 N.W.2d at 174 (quoting Estate of Lien v. Pete Lien
& Sons, Inc., 2007 S.D. 100, 110, 740 N.w.2d 115, 119).

This Court reviews the Trial Court’s decision to grant or deny a motion for
judgment as a matter of law de novo. Magner v. Brinkman, 2016 S.D. 50, 114,
883 N.W.2d 74, 81. Under SDCL 15-6-50(a) the question is whether there is “no
legally sufficient evidentiary basis for a reasonable jury to find” for the opponent

of the motion.

LEGAL ARGUMENT

1. Whether the Trial Court erred in ignoring the “bright-line rule” of Bienash
v. Moller by considering oral extrinsic evidence presented by the attorney-
in-fact to deny the estate’s motion for partial summary judgment.

In Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431, this Court affirmed

the Trial Court’s ruling that the Mollers had breached their fiduciary duty to their

principal as a matter of law under a power of attorney by changing the principal’s

POD designation of his bank accounts to benefit themselves. Id. at 1112, 27, 721
N.W.2d at 434, 437. In doing so, this Court adopted “a bright-line rule that no
oral extrinsic evidence will be admitted to raise a factual issue to defeat summary

judgment.” 1d. at 124, 721 N.W.2d at 437 (emphasis in original).
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This Court held “that an attorney-in-fact may not self-deal unless the
power of attorney from which his or her authority is derived expressly provides in
clear and unmistakable language authorization for self-dealing acts.” Id. at 127,
721 N.W.2d at 437. In its rationale for its ruling, this Court held that a power of
attorney must be strictly construed and strictly pursued. Id. at 113, 721 N.W.2d at
435. “Only those powers specified in the document are granted to the attorney-in-
fact.” 1d. A “fiduciary must act with utmost good faith and avoid any act of self-
dealing[.]”. Id. at 14, 721 N.W.2d at 435 (quoting Estate of Stevenson, 2000
S.D. 24, 99, 605 N.W.2d 818, 821). “In order for self-dealing to be authorized the
instrument creating the fiduciary duty must provide ‘clear and unmistakable
language’ to authorize self-dealing acts. Thus, if the power to self-deal is not
specifically articulated in the power of attorney that power does not exist.” Id.

In discussing the rationale for a bright-line rule prohibiting the use of oral
extrinsic evidence to create a fact question on whether a fiduciary duty was
breached, the Court quoted with approval from Kunewa v. Joshua, 83 HI 65, 924
P.2d 559, 565 (1996), as follows:

When one considers the manifold opportunities and temptations for

self-dealing that are opened up for persons holding general powers

of attorney-of which outright transfers for less than value to the

attorney-in-fact [himself or] herself are the most obvious-the

justification for such a flat rule is apparent. And its justification is

made even more apparent when one considers the ease with which

such a rule can be accommodated by principals and their draftsmen.
Bienash supra at 121, 721 N.W.2d at 436.

In this case, the Trial Court acknowledged in its ruling on the Motion for

Partial Summary Judgment, that the power of attorney did “not expressly
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authorize self-dealing.” (R 948) The Court noted that it authorized a gift to the
attorney-in-fact up to the federal annual gift tax exclusion, but pointed out that “it
is undisputed that Kevin Lynch made no such gifts to himself pursuant to that
provision.” (R 948; R 121,Kevin Lynch Depo. 60-61; TT 128-29) Thus, to the
extent that there is a claim in this case that the power of attorney authorized the
kind of self-dealing that Kevin Lynch engaged in here, there is no support in the
power of attorney for that claim.

This Court has consistently adhered to the bright-line rule it had adopted
in Bienash. See, Studt v. Black Hills Federal Credit Union, 2015 S.D. 33, 864
N.W.2d 513, 517. Wyman, supra, at 118, 908 N.W.2d at 176 (holding that
transfers made during the principal’s lifetime from a joint account to herself and
her family violated the agent’s fiduciary duty.) Estate of Stoebner, supra,{23,
935 N.W.2d at 268-69 (“regardless of Huether’s intentions and even if Stoebner
approved of the transaction, there is no admissible written evidence supporting
Huether’s ability to self-deal.”); Smith Angus Ranch v. Hurst, 2021 S.D. 40, 122,
962 N.W.2d 626, 631 (acknowledging the bright-line rule from Bienash as
applied to acts of self-dealing by an attorney-in-fact under a written power of
attorney).

Kevin Lynch sought to distinguish this Court’s decisions applying the
bright-line rule prohibiting oral extrinsic evidence to justify his acts of self-
dealing, by relying on Heinv. Zoss, 2016 S.D. 73, 887 N.W.2d 62 (2016). The
Trial Court apparently bought into that argument, but went far beyond what this

Court held was permissible in Hein. The Trial Court not only permitted Kevin
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Lynch to testify about his prior farming relationship with his father, but allowed
him to testify that his father orally agreed and approved of every one of his self-
dealing transactions.

In Hein, this Court noted that the order on a motion in limine in that case
precluding oral extrinsic evidence under Bienash, appropriately excluded
evidence that Zoss’s mother intended for him to self-deal. Hein, supra, 11, 887
N.W.2d at 66. This Court, however, ruled that with respect to the claim that Mr.
Zoss breached his fiduciary duty by not paying his mother rent, Mr. Zoss should
have been permitted to explain that for many years prior to his mother’s death and

prior to the execution of the power of attorney he and his brothers farmed his

mother’s land rent free. Id. at 13, 887 N.W.2d at 67.

That is not remotely close to what happened in this case. In this case,
Kevin Lynch testified that he farmed with his father Robert Lynch from some
time in the 1970’s on a partnership basis with his father until his father retired in
1995. (R 112-113; Kevin Lynch Depo. 25-30; TT 103) From 1996 until the end

of 2011, Kevin Lynch rented his father’s farmland as a tenant on a 60/40 crop

share basis. (R 112-113; Kevin Lynch Depo. 28-29; TT 104-05) From 2012 until
his father’s death the farmland was rented to the Solomons on a cash basis. (TT
152-54; Ex. 241-244)

The power of attorney that is the subject of this case was dated December
5, 2007. All of the evidence that Kevin Lynch offered at trial and used to avoid
summary judgment was evidence of alleged oral discussions that he had with his

father beginning in late 2011 and continuing thereafter. He asserts that his father
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orally agreed to every one of his transactions that are the subject of this lawsuit.
This is not evidence of a course of conduct prior to the power of attorney being
executed such as existed in Zoss and which Mr. Zoss sought to introduce and
explain to the jury to justify why he never paid his mother rent. The evidence that
the Court considered at the summary judgment stage and that Kevin Lynch was
allowed to present at trial was “oral extrinsic evidence” barred by the bright-line
rule established by this Court in 2006 in Bienash and adhered to consistently by
this Court up to the present.

Kevin Lynch claimed that some of the funds that he took was for his
compensation to manage his father’s property, based on an oral agreement with
his father in 2011. (R 121, 136; Kevin Lynch Depo. 102, 124; TT 536-541; TT
397; TT 306-314) While the power of attorney authorized him to manage and
exercise in all respects general control and supervision over his father’s property
(R 185) the power of attorney specifically provided that the attorney-in-fact “shall

serve without bond and without compensation.” (R 190) (emphasis added). No

written authorization existed for this “compensation.” Furthermore, Kevin Lynch
never declared any of the funds that he took as income on his federal income tax
returns, before his father’s death. (Ex. 240; R146, Kevin Lynch Depo. 162; TT

158-59)3

% 1t is significant to note Robert Lynch never saw any of his bank statements or

cancelled checks after approximately 2010. (R 122, Kevin Lynch Depo. 67)

Robert Lynch never was involved in the preparation of his own tax returns from

even earlier than that. (R 116, Kevin Lynch Depo. 41) Kevin Lynch submitted

all the tax information for both himself and his father to his accountant, now

deceased, by a longhand sheet of paper for each of them. No backup documents,
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The Trial Court fundamentally misunderstood this Court’s precedence in
Bienash, Studt, Wyman, and Stoebner. The Trial Court essentially held that oral
extrinsic evidence was admissible to determine whether there was a breach of a
fiduciary duty. Under this approach, oral extrinsic evidence would always be
admissible to create a fact question. The Trial Court, in effect, ruled contrary to
this Court’s unbroken line of precedence since 2006. The bright-line rule

established in Bienash holds “that no oral extrinsic evidence will be admitted to

raise a factual issue.” Bienash, supra, 124, 721 N.W.2d at 437. In other words,

this Court concluded that such evidence cannot be used to defeat a motion for
summary judgment.

The Estate should have received summary judgment on its claims for the
$398,000.00 in funds taken by Kevin Lynch, $106,774.60 for the Morton
buildings and the $44,592.00 for the CD’s that Kevin Lynch cashed to purchase a
pickup for himself, together with prejudgment interest. No oral extrinsic evidence
should have been permitted to create a fact question to defeat that motion for
summary judgment. This Court should direct entry of judgment in the Estate’s
favor on those sums, with prejudgment interest from the date of each expenditure.

2. Whether the Trial Court erred by ignoring the “bright-line rule” of

Bienash v. Moller and its progeny by allowing the Defendant to introduce

oral extrinsic evidence at trial to justify his acts of self-dealing when the

power of attorney did not authorize self-dealing in clear and unmistakable
terms.

such as cancelled checks or bank statements were ever submitted to the
accountant. (R 116, Kevin Lynch Depo. 212-213; TT 107-109)
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This Court’s decisions make clear that the bright-line rule in Bienash and
followed in Studt, Wyman, and Stoebner, was adopted by this Court to prevent the
attorney-in-fact from justifying self-dealing by offering oral extrinsic evidence to
raise a fact question to defeat summary judgment. The bright-line rule is a rule of
substantive law. In that sense, it is akin to parol evidence. Parol evidence is a
rule of substantive law. Auto-Owners Ins. Co. v. Hansen Housing, Inc., 2000 S.D.
13, 114, 604 N.W.2d 504, 510.

In this case, the Estate filed a Motion in Limine to exclude any oral
extrinsic evidence under Bienash and its progeny. (R 1046-1048) The Court
denied that Motion in Limine, thus preserving the issue without the necessity of
objection at trial. (R 1558) South Dakota Rule of Evidence, SDCL 19-19-103(b),
provides:

Once the court rules definitively on the record — either before or at trial — a

party need not renew an objection or offer of proof to preserve a claim of

error for appeal.
Liebig v. Kirchoff, 2014 S.D. 53, 119-20, 851 N.W.2d 743, 749; State v. Johnson,
2009 S.D. 67, 114, 771 N.W.2d 360, 366.

Nonetheless, the Estate consistently objected throughout the trial to any
oral extrinsic evidence and requested continuing objections to those lines of
questioning. (TT 281-82, 285, 321-22, 324, 351, 392, 396, 500, 530) The Estate
moved for judgment as a matter of law on all of its claims against Kevin Lynch at
the close of the evidence. (TT 870-879) The Trial Court denied the Estate’s

motion. (TT 887)
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Here, Kevin Lynch engaged in impermissible self-dealing with his father’s
funds from 2011 until his father’s death on March 13, 2018. He admitted at trial
that when he was dealing with his father’s property he was acting as his father’s
power of attorney. (TT 124) He admitted he was acting as his father’s power of
attorney when he cashed in his father’s CD’s, IRA’s and money market accounts.
(TT 125) Most importantly he admitted as follows:

Q: When you disbursed money from his checking account you were
acting as his power of attorney, correct?

A: Correct.

(TT 125) The power of attorney contained no provision authorizing the self-
dealing in which he had engaged. (TT 122) He had no written documentation of
any kind indicating that his father authorized him to take money out of the joint
account. (TT 558) His father could have actually signed the checks, but that
never happened. Id. Instead, Kevin Lynch sought to justify his self-dealing by
claiming that his father orally approved or authorized it. (TT 530-47)

Oral extrinsic evidence was improperly admitted at trial. This evidence
was prejudicial to the Estate and affected “a substantial right” of the Estate.
SDCL 19-19-103(a). As such, it constituted error. The Estate requests that
judgment be reversed in this case and remanded for further proceedings.

3. Whether the Trial Court erred in instructing he jury that, despite the
fiduciary duty established by the power of attorney, the jury could

determine that a fiduciary relationship between the Defendant and his
father did not exist.
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The Trial Court compounded its error in allowing oral extrinsic evidence
contrary to Bienash, supra and its progeny, by instructing the jury that it could
find that a fiduciary relationship did not even exist between Kevin Lynch and his
father with respect to certain acts.

The Court instructed the jury as follows:

Instruction No. 15

A fiduciary is defined as a person who is required to act for
the benefit of another person on all matters within the scope of their
relationship. When a fiduciary relationship exists, the party who
owes this legal duty to another is called a fiduciary, and the legal
duty the fiduciary owes is called a fiduciary duty.

The court has determined as a matter of law that the
defendant was acting as a fiduciary for Robert Lynch by virtue of
the power of attorney. The power of attorney document defines the
scope of the fiduciary relationship you are directed to accept as
having been proved.

For any act outside of the scope of the power of attorney,
you must determine whether a further fiduciary relationship exists.
To establish a fiduciary relationship for acts outside of the power of
attorney, the plaintiff must prove:

(1) That Robert Lynch placed faith, confidence, and trust in the
defendant;

(2) That Robert Lynch was in a position of inequality, dependence,
or weakness, or possessed a lack of knowledge; and

(3) That the defendant exercised dominion, control, or influence
over Robert Lynch’s affairs.

If you find that all of these elements have been established,
then the defendant owed Robert Lynch a fiduciary duty for any act
outside of the scope of the power of attorney.

(R 3840, Instruction No. 15) (emphasis added) The Estate properly objected to

this instruction. (TT 891-92)
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This Court generally reviews the wording of jury instructions based on an
abuse of discretion standard, but “no court has discretion to give incorrect,
misleading, conflicting, or confusing instructions.” Papke v. Harbert, 2007 S.D.
87, 113, 738 N.W.2d 510, 515. “Accordingly, when the question is whether a
jury was properly instructed overall, that issue becomes a question of law
reviewable de novo.” Id.

Kevin Lynch admitted that all of his father’s funds he disbursed from the
joint account during Robert Lynch’s lifetime was done pursuant to the power of
attorney. (TT 125) He claimed that the oral compensation agreement he had with
his father in 2011, justified the checks he wrote to himself from his father’s funds.
(TT 537-38) He claimed at trial that the compensation he received from his father
was something separate from his duties under the power of attorney. (TT 395)
Instruction. No. 15 suggested to the jury with respect to the claims in this lawsuit,
that Kevin Lynch may have been acting outside the scope of the authority under
the power of attorney and, therefore, the jury would have to determine whether a
fiduciary relationship existed with respect to such actions. (R 3840) Thisisa
clear error of law.

A similar argument was raised in Wyman, supra, 113, 908 N.W.2d at 175.
There, Bruckner argued that checks she wrote to herself and her family from the
joint account were not written pursuant to the power of attorney. This Court held
that “the transfers made during Morris’s lifetime violated Bruckner’s fiduciary
duties irrespective of her status as a joint account owner[.]”. Id. at 118, 908

N.W.2d at 176. This Court held that Bruckner’s transfers to herself and her
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family were impermissible self-dealing and involved Morris’s property during her
lifetime and directly benefited Bruckner. 1d. at 124, 908 N.W.2d at 177. This
Court concluded that Bruckner breached her fiduciary duty as a matter of law in
transferring money from the joint account. 1d. “[I]n South Dakota, as a matter of
law, a fiduciary relationship exists whenever a power of attorney is created.”
Hein, supra, 18, 887 N.W.2d at 65 (quoting Estate of Duebendorfer, 2006 S.D.
79, 1126, 721 N.W.2d 438, 445). It was clear error for the Court to give
Instruction No. 15, which permitted the jury to determine that a fiduciary
relationship did not exist between Kevin Lynch and his father. Furthermore, the
“compensation agreement” asserted by Kevin Lynch is based solely on Kevin
Lynch’s word, - oral extrinsic evidence that is inadmissible under Bienash and its
progeny.

Instruction No. 15 was erroneous and prejudicial, because in all
probability it produced some effect on the jury and was harmful to the substantial
rights of the Estate. Papke, supra, {13, 738 N.W.2d at 515.

4. Whether the Trial Court erred in its jury instructions which allowed the
jury to consider oral extrinsic evidence contrary to Bienash v. Moller as
defenses to the Estate’s breach of fiduciary duty claims
The Court gave numerous instructions predicated on the oral extrinsic

evidence it admitted at trial. The Court instructed the jury that Robert Lynch’s

consent, release or ratification of the transactions may bar the Estate’s claims. (R

3848, Instruction No. 23) The Court also instructed the jury on the defense of

25



quasi-estoppel (R 3856; Instruction No. 30)* and estoppel based on “an oral
agreement between Robert Lynch and Defendant[.]” (R 3855, Instruction No. 29)
The Court also permitted a defense of recoupment, (R 3857-58, Instruction No.
31) under the theory that Kevin Lynch was entitled to recover his personal
expenses that he claims he incurred in taking care of his father’s property.

Proper objections were made to these instructions by the Estate. (TT 895-899) In

essence, the Court permitted Kevin Lynch to use the oral extrinsic evidence (the

alleged oral agreements with his father) to serve as legal defenses to the Estate’s

claims. °

4 With respect to the quasi-estoppel instruction, the Estate objected to that
instruction additionally on the ground that under Bailey v. Duling, 2013 S.D. 15,
133, 827 N.W.2d 351, 363, there was never any record of any court or agency that
adopted the position, and the instruction was, therefore, improper. (TT 899)
® Kevin Lynch asserted the defense of set-off. He was allowed to recast this as a
defense of recoupment. In essence, Kevin Lynch was permitted to argue that if he
was found liable to the Estate, he should be permitted to recoup or set-off against
the Estate’s recovery, any expenses he incurred or services he rendered to zero out
the Estate’s claims. (TT 509-510) To that end he offered, over objection, (TT
452-53, 454-55, 461, 463, 465) his own expenses for the cattle operation, (R
3005; Ex. 417B), water for the cattle operation (R 3254; Ex. 422), his own fuel
expenses (R 3329; Ex. 423), his own vehicle maintenance expenses (R 3520; Ex.
427), and miscellaneous farm expenses. (R 3712; Ex. 428) Instruction 31 allowed
Kevin Lynch to recoup these “expenses” as a set-0ff of any recovery to the Estate
under a quantum meruit theory. The Estate properly objected to the giving of this
instruction on the grounds that there was no benefit received by Robert Lynch and
that this was simply a back door attempt to get around the bright-line rule of
Bienash. (TT 899) Furthermore, the Estate pointed out that the “recoupment”
claim did not arise out of the same transaction as the Estate’s claim and
recoupment, therefore, did not apply. (TT 511-13) See, Hoaas v. Griffiths, 2006
S.D. 27,122, n.1, 714 N.W.2d 61, 68 n.1; In Re Peterson Distributing, Inc., 82
F.3d 956, 959-60 (10" Cir. 1996).
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“The Trial Court should present only those instructions which are
supported by competent evidence in the record.” Kaarup v. Schmitz, Kalda &
Associates, 436 N.W.2d 845, 849 (S.D. 1989) (emphasis added). Erroneously
admitted evidence cannot be considered “competent” evidence to support a jury
instruction. See Weisgram v. Marley Co., 528 U.S. 440, 454, 120 S.Ct. 1011,
1020 (2000)(holding that inadmissible evidence does not constitute legally
sufficient evidence under Rule 50). Erroneous instructions are prejudicial when
in all probability they produce some effect upon the verdict and were harmful to
the substantial rights of a party. Papke, supra, 113, 738 N.W.2d at 515.
Moreover, incorrect, misleading, conflicting, or confusing jury instructions are
improper. 1d.

Instructions 23, 29, 30, and 31 are incorrect, confusing and misleading, but
more importantly, all of the defenses (consent, release, ratification, and estoppel)
are based upon the oral extrinsic evidence which the Trial Court improperly
admitted under Bienash and its progeny.

If the bright-line rule of Bienash precludes oral extrinsic evidence to
create a fact question on a summary judgment motion, it defies logic to suggest
that oral extrinsic evidence may be introduced to serve as defenses to a claim for
breach of fiduciary duty. After all, whether the evidence is offered on the
elements of the claim or as a defense to the claim, the result should be the same.
Oral extrinsic evidence should not have been permitted to negate the elements of

the claim or to create a defense to the claim.
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Instructions 23, 29, 30 and 31 being predicated on inadmissible oral
extrinsic evidence were not supported by “competent” evidence. Kaarup, supra,
436 N.W.2d at 849. In all probability they produced some effect on the verdict
and were, therefore, prejudicial. Papke, supra, 113, 738 N.W.2d at 515. The
giving of these instructions was error.

5. Whether the Trial Court erred in refusing to instruct the jury that a
fiduciary breached his fiduciary duty when he used his position to enrich
the value of property that will eventually devolve to him.

The Estate proposed a jury instruction, proposed Jury Instruction No. 31,

which read as follows:

A fiduciary breaches his fiduciary duty when he uses his position by
enriching the value of property that would eventually devolve to him.

(R 1444, Plaintiff’s Proposed Instruction No. 31) (TT 905). The Court denied the
giving of that instruction. (TT 906)

While serving as attorney-in-fact for his father, Kevin Lynch purchased
$104,514.20 in equipment and machinery beginning in 2011 and before his
father’s death. Under the terms of his father’s will, Kevin stood to inherit all of
his father’s farm machinery and equipment. Kevin Lynch denied that he saw his
father’s will before its reading, yet, he admitted to his sister Ann Lynch before the
reading of the will that he had seen the will. (TT 748-50) Furthermore, he had
access to and removed all of the contents of his father’s safe deposit box shortly
after his father executed his will in March 2010. The original will never surfaced
and Mike McGill, then attorney for the Estate used his duplicate original to

probate the will. Thus, a fair inference exists that Kevin Lynch knew the contents
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of his father’s will and was able to liquidate Robert Lynch’s CD’s, IRA’s, and
money market accounts along with his other cash assets to purchase things that
would end up on Kevin Lynch’s side of the ledger under the will. Interestingly
enough, the only significant cash asset that remained on Robert Lynch’s death
was approximately $112,000.00 in the joint checking account. All of the CD’s
and savings accounts that were referred to in the residuary clause to be shared
equally between the three children were gone. (Ex. 202; R 1668; TT 241-42)

In Ward v. Lange, 1996 S.D. 113, 13, 553 N.W.2d 246, 248, the Langes,
two brothers, entered into a transaction whereby they purchased irrigation
equipment on a portion of the land for which Walter O’Keefe held a life estate.
Mr. O’Keefe was to receive $10.00 an acre in cash rent which he continued to
receive after the irrigation equipment was installed, but the Lange’s collected
$54,870.00 in net profit due to the increased rentals for the irrigated land and used
those funds to pay the loan to purchase the irrigation equipment. Id. at 13, 553
N.W.2d at 248. This Court held that the Lange’s breached their fiduciary duty to
Mr. O’Keefe by managing the life estate of their uncle so that he got the same rent
he was previously receiving but using the increased rental payments to pay off
their investment, “thus enriching the value of property that would eventually
devolve to them.” Id. at 114, 553 N.W.2d at 250.

That authority set forth in Ward, supra, was cited to the Trial Court in
connection with the Motion for Partial Summary Judgment filed by the Estate. In
its ruling denying the Motion for Partial Summary Judgment, the Trial Court

found Ward persuasive. (R 951) Yet, in settling the jury instructions, the Estate
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proposed an instruction based on the language from Ward and the Trial Court,
without discussion, denied it. (TT 905-06)

In this case, Kevin Lynch used his position as a fiduciary to his father to
feather his own nest at the expense of his sisters. Similar to Ward, in Crosby v.
Luehrs, 669 N.W.2d 635, 644-45, 648-49 (Neb. 2003), a case cited with approval
by this Court in Bienash, the Nebraska Supreme Court ruled that an attorney-in-
fact engaged in impermissible self-dealing when he transferred funds out of POD
account because the ultimate effect was to increase his inheritance. Proposed Jury
Instruction No. 31 was a correct statement of the law and should have been given.

It matters not that Kevin Lynch’s purchase of farm machinery and
equipment did not constitute an immediate transfer of property to himself, when
the actual transfer occurred at the time of Robert Lynch’s death by operation of
his will. In Bienash, supra, 117, 721 N.W.2d at 435, the Mollers, acting under a
power of attorney, changed the POD beneficiaries on a number of Mr.
Duebendorfer’s CD’s to themselves. Although the Mollers had to wait for the
death of Mr. Duebendorfer to receive the money, this Court held the change of
POD designation on the CD’s to themselves, was a breach of the Mollers’
fiduciary duty as a matter of law. Id. at 12, 721 N.W.2d at 435.

The Trial Court erred as a matter of law in failing to give Estate’s
proposed Instruction No. 31.

6. Whether the Trial Court erred in granting Defendant’s motion for
judgment as a matter of law regarding ownership of a joint checking

account when the Defendant admitted that the joint account was set up for
convenience to pay his father’s bill.
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Kevin Lynch asserted a counterclaim for conversion based on the fact that
he and his sister Ann agreed that $110,000.00 in a joint account should be
transferred to an estate checking account to pay bills after Robert Lynch’s death.
(TT 525) Kevin Lynch later contended that these funds belonged to him under
the theory that as a joint account holder he had a right of survivorship. (TT 527-
28) The Estate claimed that the joint account was set up for convenience so that
Kevin Lynch could pay his father’s bills. (TT 134-36)

Robert Lynch’s checking account at Bank of the West in Vermillion was
originally a joint account with his wife. (TT 518) When his wife died in 1999, it
became his sole checking account. 1d. On December 5, 2007, Robert Lynch
executed his Durable Power of Attorney naming Kevin Lynch as his attorney-in-
fact. In February 2008, Robert Lynch executed documents at Bank of the West
listing Kevin Lynch as power of attorney on three accounts including his checking
account. (Ex. 204, 25) In May 2008, Robert Lynch changed the checking
account to a joint account with Kevin Lynch. (Ex. 204, 25) The bank employee
who completed the paperwork and had both Robert and Kevin Lynch sign the
signature cards and documents, had no specific recollection of these transactions.
(TT 856) She was permitted to testify as to her usual practice in setting up such
accounts. Id. She also testified she was not privy to any conversations between
Robert and Kevin Lynch as to the reason for the joint account being set up. (TT

857)
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In his deposition and at trial, Kevin Lynch was provided with the bank
documents for the transactions in February and May, 2008. ( Ex. 204, Ex. 25)
The first page of those documents was the joint account signature card listing
Kevin Lynch as a joint account holder with rights of survivorship. Id. In his
deposition and at trial, Kevin Lynch admitted that the joint account was set up for
convenience so that he could pay his father’s bills. (TT 134-36)

When Robert Lynch died on March 13, 2018, the joint checking account
had $112,296.13 in it. (Ex. 205, R 1679) The joint account had been nearly
depleted in February, when Kevin Lynch added $2,000.00 to it so that there was
sufficient funds to pay his father’s monthly nursing home bill. (Ex. 205, R 1678)
On February 27, 2018, a deposit of $148,886.85 was made consisting of the
annual cash rent Mr. Solomon paid for crop year 2018 for the lease of Robert
Lynch’s farm ground. (Ex. 205, R 1679) Kevin Lynch immediately wrote a
check to himself for $30,000.00 from those funds, based on his alleged “oral
compensation agreement” with his father. (Ex. 205, R 1682) $2,502.50 was
taken out by Kevin Lynch on March 1, 2018, to pay for cattle feed for the cattle
operation from which Kevin Lynch received 100% of the income. (Ex. 205, R
1682)

The funds left in the joint checking account represented the only

significant source of funds® for the Estate to pay Robert Lynch’s funeral expenses,

® At the time of his death, Robert Lynch owned approximately $17,000.00 in a

Stifel investment. Those funds did not become available for some months and

were not available for his immediate bills, such as funeral expenses. (TT 765-66)
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real estate taxes Robert Lynch owed for tax year 2017, the year before his death,
and income taxes that were come due on the $148,886.85 rental income received
in 2018. Kevin Lynch admitted that his dad would have expected the money in
that joint account to be used to pay his funeral expenses, income taxes, and real
estate taxes. (TT 204)

SDCL 29A-6-104 provides in pertinent part:

(1) Sums remaining on deposit at the death of a party to a joint
account belong to the surviving party or parties as against the
estate of the decedent unless there is clear and convincing
evidence of a different intention at the time the account is
created.

This Court has held:

Whether the joint accounts in question were created by
decedent for her own convenience or for the benefit of the non-
depositing joint payee is a question of fact to be determined from all
the facts and circumstances of the case.

Estate of Card v. Card, 2016 S.D. 4, 115, 874 N.W.2d 86, 91 (quoting In Re
Estate of Steed, 521 N.W.2d 675, 678 (S.D. 1994)).

Here, the funds in the account belonged to Robert Lynch. Deposits to the
account at the time of his death came from the proceeds of rental income for his
farm ground. The disbursements from this account were intended to pay for
Robert Lynch’s bills, particularly his nursing home bills. Kevin Lynch admitted

that the joint account was set up for convenience to pay those bills. Further,

Kevin Lynch admitted that his father would have expected the money in that

Kevin Lynch sold Robert Lynch’s cattle after his death and kept the money. (TT
200)
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account to be used to pay his funeral expenses, income taxes and real estate taxes.
In Roth v. Pier, 309 N.W.2d 815, 816 (S.D. 1981), this Court held that the trial
court did not error in treating the joint account as having been set up for
convenience “when it concluded that decedent did not intend to divest himself at
death of the only available asset to pay his final debts.”

Under South Dakota law, funds remaining in a joint account go to the
survivor upon the death of one of the joint account holders. This Court, and the
statute in South Dakota, however, make clear that if the account was set up for
convenience, as is alleged here, a fact question is presented. Estate of Card,
supra, 115, 874 N.W.2d at 91. In this case, the Trial Court denied Kevin Lynch’s
Motion for Partial Summary Judgment on his conversion claim on the joint
account, holding that a fact question existed.

At the close of the evidence, Kevin Lynch made a Motion for Judgment as
a Matter of Law on his conversion claim on the joint account for the $110,000.00.
The Court granted the Motion for Judgment as a Matter of Law, taking the issue
away from the jury.

This Court has made clear it will review a Trial Court’s ruling on a motion
for judgment as a matter of law de novo. Magner, supra, 1113-14, 883 N.W.2d at
80-81. “Judgment as a matter of law is appropriate only when all of the evidence
points one way and is susceptible of no reasonable inference sustaining the
position of the non-moving party.” Klingenberg v. Vulcan Ladder USA, LLC, 936
F.3d 824, 830 (8" Cir. 2019), quoting Allstate Imdem. Co. v. Dixon, 932 F.3d 696,

702 (8™ Cir. 2018).
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In this case, the evidence did not all point one way, and there was
evidence, i.e., Kevin Lynch’s admission that the account was set up for
convenience to pay his father’s bills, thus a reasonable inference existed to sustain
the position of the Estate. It is extremely rare for a court to grant a motion for
judgment as a matter of law without submitting the matter to the jury.

Here, the trial court erred in taking this matter from the jury when a fact
question was presented. Accordingly, the Estate requests that the judgment be
reversed and the matter remanded for further proceedings consistent with this

Court’s ruling.

CONCLUSION

In many instances a relative or close friend is appointed as attorney-in-fact
under a power of attorney over the financial affairs of an elderly and infirm
principal. This Court adopted a bright-line rule to prevent the use of oral extrinsic
evidence to justify self-dealing by the attorney-in-fact when the power of attorney
does not authorize self-dealing in clear terms. This bright-line rule makes sense.
It prevents someone from claiming the principal orally agreed or approved of the
transfer of money to himself. It is impossible to refute an oral statement
attributed to a dead man. To approve what happened in this case by permitting
such evidence, will create a road map for elder exploitation.

The Estate respectfully requests that this Court reverse the Order Denying
the Estate’s Motion for Partial Summary Judgment and direct entry of Judgment

and prejudgment interest on those items sought. The Estate further respectfully
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requests that this Court reverse the Judgment entered and remand this case for
further proceedings, based on adherence to the bright-line rule established in
Bienash, and reverse the entry of judgment as a matter of law on the joint account
claim by Kevin Lynch.

Dated this 22" day of February, 2022.

SCHAFFER LAW OFFICE, PROF. LLC

/s/ Michael J. Schaffer

Michael J. Schaffer
mikes@schafferlawoffice.com
5132 S. Cliff Avenue, Suite 5
Sioux Falls, SD 57108
Telephone: (605) 274-6760
Facsimile: (605) 274-6764
Attorneys for Appellant

36


mailto:mikes@schafferlawoffice.com

REQUEST FOR ORAL ARGUMENT
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2
1 (In open court at 2:00 p.m., 7-22-20:)
2 THE COURT: Let the record reflect it's 2 o'clock p.m, on
3 Wednesday, the 22nd of July, 2020. This is the time and
4 place set for hearing in the matter of The Estate of
5 Robert T. Lynch vs. Kevin John Lynch, being a Clay County
6 Civil File 18-%0. The Estate is appearing telephonically
7 through its counsel, Mike Schaffer. Mr. Lynch is
8 appearing telephonically through his counsel, Pamela
9 Reiter. This matter is before the Court for the Court's
10 oral decision pursuant a number ¢f motions for summary
11 judgment or partial summary judgment that were made by
12 both the Estate and Kevin,
13 The Court having received the pleadings in this
14 matter, having considered those pleadings, exhibits,
15 affidavits, as well as the arguments and recommendations
16 of counsel in their briefs, and for good cause appearing,
17 enters its decision as follows:
18 In this case, the Estate of Robert Lynch commenced
19 action against Kevin Lynch, an heir and son of the
20 decedent, alleging fiduciary fraud, breach of fiduciary
21 duty, conversion, and elder exploitation, requesting both
22 actual and punitive damages.
23 Kevin denies and counterclaims for conversion as well
24 as setoff, unjust enrichment, and quantum meruit for labor
25 previded to the decedent and the Estate, as well as for
- Page 944 -
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

expenses on behalf of the decedent. EKevin later commenced
action against Ann Lynch, the personal representative, as
a third-party defendant, asserting claims of breach of
fiduciary duty and negligence. Both the Estate and Kevin
seek partial summary judgment.

Because there is a genuine issue of fact as to
whether Kevin breached his fiduciary duty to Robert, the
Estate's motions for summary judgment are denied.

As to Kevin's motions for summary judgment, because
Robert's intent at the time of the creation of the joint
account is a genuine issue of material fact, his motion
for summary judgment as to his counterclaim of conversion
is denied.

Likewise, Kevin's assertion that he is entitled to
judgment as a matter of law because the Estate can assert
no damages and have no standing are likewise denied -- his
motion for summary judgment on those grounds are denied.

The motion for summary Jjudgment on the grounds of
statute of limitations has been withdrawn and is
accordingly denied.

Because the civil cause of action for elder
exploitation did not exist prior to July lst, 2016,
Kevin's motion for summary judgment as to all actions

alleged in Count IV and V that predate July 1st, 2016, is

granted.
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4
1 The standard for summary judgment: It's "authorized
2 if the pleadings, depositions, answers to interrogatories,
3 and admissions on file, together with the affidavits, if
4 any, show that there is no genuine issue as to any
5 material fact, and the moving party is entitled to
6 judgment as a matter of law." The Supreme Court affirms
7 "only when there are no genuine issues of material fact
8 and the legal questions have been correctly decided. All
9 reasonable inferences drawn from the facts must be viewed
10 in faveor of the nonmoving party. The burden is on the
11 moving party to clearly show an absence of any genuine
12 issue of material fact and an entitlement to judgment as a
13 matter of law. Summary judgment will be affirmed if there
14 exists any basis which would support the trial court's
15 ruling,” which is the Schwaiger vs. Avera Towa (Queen of
16 Peace.
17 Sunmary judgment is proper "if the pleadings,
18 depositions, answers to interrogatories, and admissions on
19 file, together with the affidavits, if any, show there is
20 no genuine issue as to any material fact, and the moving
21 party is entitled tc judgment as a matter of law," which
22 is the statutory recitaticn.
23 As set forth in the Citibank vs. Schmidt case,
24 summary judgment is an extreme remedy and should be
25 awarded only when the truth 1s clear. As set forth in
- Page 946 -
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5
1 Wilson vs. Great Northern Railway Company, where no
2 genuine issue of material fact exists, summary judgment 1is
3 locked upon with favor.
4 "The party opposing a motion for summary judgment
5 must be diligent in resisting the motion, and mere general
6 allegations and denials which do not set forth specific
7 facts will not prevent issuance of a judgment." Greene
8 vs. Morgan, Theeler, Cogley & Peterson, 575 N.W.2d at 459,
9 Summary judgment should not be viewed as "a
10 disfavored procedural shortcut, but rather as an integral
11 part of [our rules] as a whole, which are designed 'to
12 secure the just, speedy, and inexpensive determination of
13 every action, '"™ which is the Accounts Management vs.
14 Litchfield.
15 In regard to the Estate's motion for partial summary
16 judgment, Count I is an allegation of fiduciary fraud.
17 The elements for a fiduciary fraud are as follows:
18 To recover for breach of fiduciary fraud, a plaintiff
12 must prove, one, the defendant was acting as plaintiff’'s
20 fiduciary; twe, the defendant breached a fiduciary duty to
21 plaintiff; three, the plaintiff incurred damages; and,
22 four, the defendant's breach of the fiduciary duty was a
23 cause of plaintiff's damages. That's Grand State
24 Property, Inc. vs. Woods, Fuller, Schultz & Smith, 556
25 N.W.2d at 88.
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6
1 Kevin concedes he was appointed as Robert's attorney
2 in fact pursuant to a power of attorney dated
3 December 5th, 2007. This creates a fiduciary duty as a
4 matter of law. The issue then, for the summary judgment,
5 is whether the undisputed material facts established that
6 Kevin breached that duty imposed by the fiduciary
7 relationship.
B8 The POA does not expressly authorize self-dealing.
9 While it authorizes a gift tc the attorney in fact
10 pursuant to an amount not in excess of the federal gift
11 tax annual exclusion, it is undisputed that Kevin made no
12 such gifts to himself pursuant to¢ this provision.
13 However, it does not necessarily feollow that any act of
14 self-dealing is also breach of fiduciary duty.
15 The Court agrees with Kevin that Bienash is
16 materially distinguishable from the facts here, as the
17 self-dealing in that case exclusively involved the
18 attorney issuing himself gifts. Here, Kevin asserts that
19 the expenditures were for the benefit of Robert.
20 In Hein vs., Zoss, the trial court prohibited Zoss
21 from introducing evidence that even though he leased land
22 to himself, he did not breach his fiduciary duty of
23 loyalty created pursuant to the POA. The Supreme Court
24 reversed, finding the proffered evidence was relevant to
25 show whether Zoss acted with the utmost gecod faith and for
- Page 948 -
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7
1 the benefit of the beneficiary.
2 Whether Kevin breached his fiduciary duty to Robert
3 by virtue of the expenditures and cashing in the CD are
4 issues of fact for the jury.
5 As to Kevin's motion for partial summary judgment, as
6 tc the conversions of the funds in the joint checking
7 account, in order to prove conversion, the plaintiff must
g show that the plaintiff owned or possessed an interest in
9 the property; the plaintiff’'s interest in the property was
10 greater than the defendant's; the defendant exercised
11 dominion or contrcl over or seriocusly interfered with
i2 plaintiff's interest in the property; and such conduct
13 deprived plaintiff of its interest in the property.
14 Western Consolidated Co-op vs. Pew, 795 N.W.2d 3%0.
15 SDCL 29A-6-104 addresses rights of survivorship upon
16 death of joint accounts as follows: "Sums remaining on
17 deposit on the death of a party to the joint account
18 belong to the surviving party or parties as against the
19 estate of the decedent unless there is clear and
20 convincing evidence of a different intention at the time
21 the account is created."”
22 The Estate asserts that because the account was
23 created for the convenience of Kevin being able to pay
24 Bob's bills, that it is the property of the Estate. As
25 set forth in Estate of Card vs. Card, 874 N.W.2d at 91,
- Page 949 -
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RULNG ON JULY 22, 2020 Page 8 of 15

"As the party challenging the presumption, the Estate must
present clear and convincing evidence that Jacquelyn 'did
not intend the usual rights of survivorship to attach to
the joint asset, but instead intended the arrangement for
her own convenience., Whether the joint accounts in
question were created by decedent for her own convenience
or for the benefit of the nondepositing joint payees is a
question of fact to be determined from all the facts and
circumstances in the case.'"

The undisputed facts do not establish Kevin's right
to possession of the account as a matter of law. At a
minimum, Robert's intent at the time of creation of the
account is a genuine issue of material fact for the fact
finder, pursuant to SDCL 29A-6-104, and summary judgment
is not appropriate.

As to Count II, which addresses the checks issued
from Robert's checking account for the Morton buildings on
Kevin's land, Kevin seeks summary judgment on the Estate's
claim on the grounds of fiduciary fraud, breach of
fiduciary duty, conversion, elder exploitation, and
request for punitive damages.

Kevin also seeks summary judgment on the Estate's
allegation of conversion on the grounds the Estate cannot

prove damages because it already owns these properties,

The fact that the Estate owns the property does not

- Page 950 -
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9

1 necessarily mean that Kevin didn't convert those funds for

2 his own purpose on items completely useless to Robert.

3 "Conversion is the act of exercising control or

4 dominion over perscnal property in a manner that

5 repudiates the owner's right in the property or in a

6 manner that is inceonsistent with such right." Scherf vs.

7 Myers, 258 N.W.2d 831.

8 As cited by the Estate, 29A-3-703(c) provides the

9 Estate has standing to bring suit in any claim that the
10 decedent has prior to his death. The Court also finds
11 persuasive the Ward vs. Lange case cited by the Estate.
12 Finally, there have been no facts asserted that the
13 current value of a Morten building built on another
14 person's land and used equipment are equal to the amount
15 Kevin expended from the account if they were liquidated.
16 As to Kevin's allegation that the Estate has no
17 standing as to the CD, the Court finds that same analysis
18 is applicable and that that argument is of no merit.
19 In regard to the claims being time-barred in seeking
20 summary Jjudgment cn statute of limitations grounds, Kevin
21 has withdrawn that request. Accordingly, such is denied.
22 Finally, Kevin asserts that he is entitled to
23 judgment as a matter of law as to Count IV of thé Estate's
24 complaint asserting elder exploitation for all acts
25 occurring before 7-1-2016, the date the statute was

- Page 951 -
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10

enacted.

The Estate asserts that the statute at issue is
remedial in nature and not substantive. The case cited by
the Estate, when read in its entirety, fails to support
its position.

And this is the Tischler vs. United Parcel Service,
552 N.W.2d at 608. "Statutes which fall into the category
of 'statutes affecting remedies' are 'ones that describe
methods for enforcing, processing, and administering, or
determining rights, liabilities or status.' One can argue
that 62-4-10.1 is an attempt by the legislature to provide
claimants with a means to enforce their rights. However,
as in West vs. John Morrell & Company, this statute
created a new right for the employee to collect the
automatic penalty and a new duty on the employer and
insurer to pay. ‘'Statutes affecting substantive rights...
are not to be given retroactive effect. The test is
whether the change in the statute constitutes a change in
substantive law {as cpposed to procedural law) and not
whether a change in the statute affects the substantive
rights of the parties.' 62-4-10.1 created a penalty.
Because the statute 'created the obligation in the first
prlace, where there had been none before,' it is

substantive and is not entitled to retrocactive effect.”

The statute creates a change in substantive law and,
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11
1 in the Court's opinion, creates a new cause of action by
2 its plain language. A&nd then if you reference the
3 22-46-13, that provides "If a court finds exploitation
4 occurred, the elder or adult with a disability has a cause
5 of action against the perpetrator and may recover actual
6 and punitive damages."
7 So the Court finds Kevin's argument persuasive to
8 that effect, and his motion for summary judgment on those
9 grounds is granted,
10 Counsel for Kevin can prepare an order denying the
11 Estate's motion for summary judgment. Counsel for the
12 Estate can prepare an order denying Kevin's moticns for
13 summary Jjudgment, except as to the motion for summary
14 judgment on the elder expleoitation claims; and Kevin's
15 counsel can prepare an order granting summary judgment as
16 to those grounds.
17 So, Ms. Reiter, any questions about the Court's
18 rulings?
19 MS. REITER: Your Honor, that was really fast, so I'm
20 wondering if we could crder a transcript just so that we
21 make sure we get that all correct. I mean, I think T got
22 it, but --
23 THE COURT: Yes.
24 MR. SCHAFFER: I think we should both -- both parties
25 should get a copy of the transcript.
- Page 953 -
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12

1 MS. REITER: Yeah.

2 THE COURT: And Ms. Meyer will gladly provide that to you.
3 MS. REITER: Thank you. Perfect.

4 MR. SCHAFFER: Thank you.

5 THE COURT: Anything else we need to address today?

6 MR, SCHAFFER: I can't think of anything.

7 MS. REITER: I can't either, Your Honor.

8 THE COURT: Thank you for c¢alling back. Thanks for ycur
9 time.
10 MS. REITER: Thank you.
11 * K *
12 END OF PROCEEDINGS AT Z2:12 P.M,, 7-22-20.
13 * % *

14] STATE OF SOUTH DAKOTA )

188
15| COUNTY OF CLAY )
16 CERTIFICATE OF REPORTER
17 I, Mary Anne Meyer, Registered Diplomate Reporter,

Notary Public in and for the State of South Dakota, hereby

18| certify that I was present for and reported the proceedings
as described on page 1 herein, and that this transcript

19| contains a true and correct record of the proceedings so had.
To all of which I have hereunto set my hand this 23rd

20| day of July, 2020,

21| /s/ Mary Anne Meyer

22| MARY ANNE MEYER, RDR

Official Court Reporter

23| 211 West Main Street, Suite 300
Vermillion, South Dakota 57069
241 (605) 677-6757

25
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authorize [1] 6/8
authorized [1] 411
authorizes [1] €/9
automatic [1] 1015
Avenus [1] 117
Avera [1] 4/15
awarded [1] 4/25

back [1] 12/8

barred [1] 9/19

basis [1] 4/14

before [3] 1/9 2/9 9/25
before,’ [1] 10/23
behalf [3] 1/15 1/20 341
belong [1] 7/18
beneficiary [1] 7/1
henefit [3] 6/157/1 8/7
BERN [1] 1/9
Bienash [1] 6/15

bills [1] 7/24

Bob's [1) 7/24

both [5] 2112 2{21 3/4
11724 11724

Box [1] 1/18

breach [7] 220 3/3
5/18 5/22 6/14 6/22 8119
breached [4] 3/7 5/20
6/6 712

briefs [1] 2/16

bring [1] 9/9
building [1] 9/13
buildings [1] 8/17
built [1] 9/13
burden [1] 4/10

c
calling [1] 12/8

can [5] 3/15 1010
1110 11412 11/15
can't [2] 12/6 12/7
cannot [1] 8/23

Card [2] 7/257/25
case [5] 2/18 4/23 6117
/11 10/3

case.'[1] 8/9

cashing [1] 7/3
category [1] 10/7
cause [5] 216 3/21
523 111 11/4

CD[2) 7/39n7
CERTIFICATE [1]

1216

certify [1] 12118
challenging [1] 8/1
change [4] 10/18 10/18
10720 10425

checking [2] 7/6 8/17
checks [1] 8/16
CIRCUIT (3] 1/1 1/21/9
circumstances [1] 8/9
cited [3]) 9/8 9/11 10/3
Citibank [1] 4/23

civil [2) 2/6 3/21

¢laim [2] 8/19 9/9
claimants [1] 1012
claims [3] 3/3 9/19
1114

CLAY [3] 1/2 2/5 12115
clear [3] 4/257/15 8/2
clearly [1] 4/11

Co[1] 714

Co-op [1] 7114

Cogley [1]) 5/8

collect [1] 10/14
commenced [2] 2/18
an

Company [2] 51 10113
complaint [1} 9/24
completely [1] 9/2
concedes [1] 6/1
conduct [1] 712
considered [1] 214
Consolidated [1] 7/14
constitutes [1] 10/18
contains [1] 12/19
control [2) 7111 9/3
convenience [3] 7/23
8/5 8/6

conversion [7] 2/21
2/23 312 777 8120 8123
9/3

conversions [1] 7/6
convert [1] 9/1
convincing [2] 7/20 8/2
copy [1] 11/25

correct [2] 11/21 12119
correctly {1] 4/8
could [1] 1120
counsel [6] 2/7 2/8 2/14
11110 11111 1115
Count [4] 3/24 516
8/16 9/23
counterclaim [1] 312
counterclaims [1] 2/23
COUNTY [3] 1/22/5
12115

court's [4] 2/94/14
111 1A7

created [6] 6/23 7/21
7/23 8/6 10/114 10/21
creates [3] 6/3 10/25
111

creation [2] 3/108/12
current [1] 9/13

D

DAKOTA[8] 1/11/9
1113 1118 1/24 12114
1217 12123

damages [7] 2/22 3/16
5/21 5/23 8/21 8724 1115

date [1] 9/25

dated [1] 6/2

day [1]) 12/20

dealing [3] 6/8 6/14
617

death [3] 7116 717 910

decedent [6] 2/20 2/25
3/1 719 8/6 9110

December [1] 6/3

December 5th [1] 6/3

decided [1] 4/8

decision [2] 2/10 2/17

defendant [6] 1/7 1/20
343 5/19 5/20 710

defendant’s [2] 5/22
710

denials [1] 5/6

denled [6] 3/8 3/13 316
317 320 9121

denies [1] 2/23

denying [2] 11/10
11112

deposit {1} 7/17

depositicns [2] 4/2
4/18
deprived [1] 7/13
describe [1] 10/8
described [1] 1218
designed [1] 5/11
determination [1] 5/12

determined [1]) 8/8

determining [1] 10/10

different [1] 7/20
diligent [1) 5/5
Diplomate [1] 12117
disability [1] 11/4
disfavored [1] 510
distinguishable [1]
6/16
does [3] 6/8 6/13 8/25
dominlon [2] 7/11 9/4
drawn [1] 4/9
duty [12] 2/21 34 3/7
5/20 5/22 6/3 616 6/14
6/22 7/2 8120 1015

E

effect [3] 10/17 10/24
11/8

either [1] 12/7

elder [6]) 2/21 3/21 8/20
924 11/4 11114
elements [1) 5/17
else [1] 12/5
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E

employee [1] 10/14
employer [1] 10/15
enhacted [1] 101
END [1] 12M2
enforce [1] 10712
enforcing [1] 10/
enrichment [1] 2/24
enters [1] 2117
entirety [1] 10/4
entitled [5] 3/14 4/5
4721 9722 10424
entitlement [1] 4/12
equal [1] 9/14
equipment [1] 9/14
establish [1] 8/10
established [1] 6/5
estate [22]

Estate's [6] 3/8 5/15
8/18 822 9/23 11111
even [1] 6/21

every [1} 5/13
evidence [4] 6/21 6124
7120 812

except [1] 1113
excess [1] 6/10
exclusion [1] 6/11
exclusively [1] 6/17
exercised [1] 7/10
exercising [1] 9/3
exhibits [1] 2/14
exist [1] 3722
exists [2] 4/14 5/2
axpended [1] 8/15
expenditures [2] 6/19
713

expenses [1] 3/1
exploitation [6] 2/21
322 8/20 9124 11/3
1114

expressly [1] €/8
extreme [1] 4/24

F

fact [14]

facts [7] 4/9 5/7 6/5
6/16 8/8 810 9/12
fails [1] 10/4

faith [1] 6/25

fall [1] 1077

Falls [2] 1/131/18
fast [1] 1119

favor [2] 4/105/3
federal [1] 6/10
fiduciary [17)]

file [4] 1/4 2/6 413 4119
Finally [2]) 9/12 9/22

finder [1] 8/14
finding [1] 6/24

finds [4] 9/10 SM7 11/3
1147

first [2] 1/2 10/22
follow [1] 613
follows [3] 2/17 5/17
716

forth [4] 4/23 4/25 5/6
725

four [1] 5/22

fraud [5] 2720 5/16 517
5/18 8/19

Fuller {1] 5/24

funds [2] 7/6 91

G

general [1] 5/5
genuine [8] 3/6 311
44 417 4111 4/20 5/2
8/13

get [2] 11/21 11/25
gift [2] 6/9 6110

gifts [2] 6/12 6/48
given [1] 10417
gladly [1] 122

good [2] 2116 6/25
Grand [1] 5/23
granted [2] 3/2511/%9
granting [1] 11/15
Great [1] 51

greater {1] 710
Greene [1] 57
grounds [7] 3/17 3/18
8119 8/23 9/20 11/9
11116

H

hand [1] 1218
having [2] 2113 2/14
hearing [1] 2/4

Hein [1] 6/20

heir [1] 2119

hereby [1] 12117
herein [1] 12/18
hereunto [1] 12/18
himself [3) 6/12 6/18
6/22

Honor [2] 1119127
HONORABLE [1] 1/9
However [2] 6/13 10/12

I
I'm [1] 1119

] 816

imposed [1] 6/6

in [43]

Inc [1] 5/24
inconsistent [1] 9/6
incurred [1] 521
inexpensive [1] 512
inferences [1] 4/9
instead [1] 8/4
insurer [1] 10/16
integral [1] 510
intend [1] 8/3
intended [1] 8/4
intent [2] 3/10 8112
intention {1] 7/20
interest [4) 7/8 7/9 7112
7113

interfered [1] 7/11
interrogatories [2] 4/2
4118

inte [1] 10/7
introducing [1] 6/21
involved [1] 6/17
lowa [1] 4/15

is [46]

issuance [1] 5/7

issue [9] 3/6 311 44
4/12 4420 5/2 6/4 8113
1042

issued [1] 8/16

issues [2] 4/7 7/4

issuing [1] 6/18

items [1] 972

W[2] 324 9/23

J
Jacquelyn [1] 8/2
Janklow [1] 1/17
John [2] 2/5 10/13
Johnson [1] 147
joint [7] 310 7/6 716
717 8/4 8/5 817
Judge [1] 1/9
judgment [34]
JUDICIAL [1] 172
July [S] 1/9 2/3 3122
2412120
July 1st [2] 3/22 3/24
jury [1] 7/4
just[2] 512 11/20

K

KEVIN [22]
Kevin's [10] 3/9 314
3/23 7/5 8110 8/18 9/16

8/11 9123

mean [2} 9/1 11/21
means [1] 10/12
mere [1] 5/5

merit [1] 9/18
meruit [1] 2/24
methods [1] 10/9
Meyer [5] 1/22 1212
12417 12/21 12122
MICHAEL [1] 112
Mike [1] 27
minimum [1] 812
Morgan [1] 5/8
Morreli [1] 10/13
Morton [2] 8/17 9/13
motion [11] 3/11 317
318 3/23 5/4 5/5 515
75 11/8 1111 11113
motions [4] 2/10 3/8
3/9 11112

moving [3] 4/54/11
420

Mr. [1] 277

Mr. Lynch [1] 2/7
Ms. [2] 11117 1212
Ms. Meyer [1] 12/2
Ms. Reiter [1] 11/17
must [5] 4/9 5/5 5/19
77 81

117 11112 11714 Myers [1] 9/7
L N
labor [1] 2/24 N.W.2d [B) 5/8 5/25

land [3] 6/21 8/18 9/14
Lange [1} 9/11
language [1] 11/2
later [1] 31

law [14]

leased [1] 6/21

legal [1] 4/8
legislature [1] 1011
Let [1] 272

liabilitles [1] 10/10
likewise [2] 3/14 3/16
limitations [2] 3/19
/20

liquidated [1] 9/15
Litchfield [1] 5/14
LLP[1] 1117

looked [1] 5/3
toyalty [1] 6/23
LYNCH [8] 1/3 1/ 2/5
2/5 2f7 2118 219 312

made [2] 2111 6/11
Main [3] 117 1723
12/23

make [1] 11/21
Management [1] 5/13
manner [2] 9/4 9/6
Mary [4] 1/22 12117
12121 12122

materiat [B] 3/11 4/5
47 4{12 4f20 52 6/5
8/13

materially [1] 6/16
matter [10] 2/4 2/9 2/14
3115 4/6 4113 4/21 6/4

7it4 7125 97 1017
nature [1] 10/3
necessarily [2] 6/13 911
need [1] 12/5
negligence [1] 3/4
new [3] 10/14 10415
111

Ninth [1] 1113
nondepositing [11 8/7
none [1] 1023
nopmoving [1] 4/10
Northern {1] 51
Notary [1] 12117
number [1] 2/10

0

o'clock [1] 2/2
obligation [1] 10/22
occurred [1] 11/4
accurring [1] 9/25
Office [1] 1/12
Official [2] 1/23 12/22
one [2] 5/1910/10
only [2] 4/7 4/25
op[1] 714

open [1] 2A1
opinion [1] 11/1
opposed [1] 10/19
opposing [1] 5/4
oral {1] 210
order [5] 7/7 11110
11112 11115 11420
over[2] 7/119/4
own [3] B/5 8/6 9/2
owned [1] 7/8
owner's [1] 9/5

owns [2] 8/24 8/25

P

p.m (3] 211 2/2 12112
page [1] 12/18
PAMELA [2] 1/16 2/8
Parcel [1] 10/6
Parsons [1] 1/17

part [1] 5/11

partial [4] 2/11 3/5 5/15
75

parties [2) 7/18 11/24
parties.' [1] 10/21
party [9] 3/3 4/5 4/10
4711 4/21 5/4 TH7 7118
81

pay [2] 7/23 10486
payeas [1] 8/7

Peace [1] 4/16
penalty [2) 10/15 10/21
Perfect [1] 12/3
perpetrator [1] 11/5
person's [1] 9/14
personal [2) 3/2 9/4
persuasive [2] 9/11
17

Peterson [1] 5/8

Pew [1] 7/14

place [2] 2/4 10723
plain [1] 11/2
plaintiff [8] 1/4 1115
5/18 6/215/21 717 7/
N3

plaintiff's [4) 5/19 5/23
7R 712

pleadings [4) 2/13 2/14
a2 417

PO [1] 118

POA [2] 6/86/23
position [1] 10/5
possessed [1] 7/8
possession [1] 811
power [1} 6/2

predate [1] 3/24
prepare [3] 11/10 11412
11415

present [2] 82 1218
presumption [1] 8/1
prevent [1] 5/7

prior [2] 3/22 9/10
procedural [2] 5/10
10119

proceedings [3] 12/12
12118 12119
processing [1] 10/9
proffered [1] 6/24
prohiblted [1] €/20
proper [1] 417
properties [1] 8/24
property [9] 5/24 7/9
79 7THM2 713 7124 825
9/4 9/5

prove [3] 5/19 7/7 8/24
provide [2] 10111 12/2
provided [1] 2/25
provides [2] 9/ 11/3
provision [1) 612
Public [1] 12117
punitive [3] 2/22 8/21
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P Schwaiger [1] 4/15

punitive... [1] 11/6
purpose [1] $/2
pursuant [6] 2/106/2
6/10 6/12 6/23 814

SDCL [2] 7/158/14
secure [1] 512
seek [1] 3/5
seeking [1] 9/19
seeks [2] 8/18 §/22

Q self [3] 6/8 6/14 6M17

quantum [1] 2/24
Queen [1] 4/15
question [2] 8/6 &/8
questions [2] 4/8 11/17

R

Rallway [1] 5/1
rather [1] 510
RDR [2] 1/22 12122

self-dealing [3] 6/8
6/14 6/17

seriously [1] 7/11
Service [1] 10/6

set [6] 2/4 4/23 4/25 5/6
7125 12119

setoff [1] 2/24
shortcut [1] 510
should [4] 4/24 5/9

11724 11/25
d [1] 10/4
:::Ily[[il!] 1119 show [6] 1/16 4/4 4111
4/196/25 7/8

reasonable [1] 4/9
received [1] 213
recitation [1] 4/22

Sloux [2] 113 118
Smith [1] 5/24

. son [1] 219
";,‘;"5"‘"“’"““"’"5 M |soutHe 11 18 113
1117 1118 1124 12114
212 12/
record [2] 21212119 | 007 12123

recover [2] 5/18 11/5
reference [1] 11/2
reflect [1] 272

regard [2] 5/159/19
Registered [1] 12/17
REITER [4] 1/16 1117
291117
relationship [1] 6/7
relevant [1] 6/24
remaining [1] 716
remedial [1] 10/3
remedies’ [1] 10/8
remedy [1] 4/24
reported [2] 1/22 1218
Reporter [4] 1/23 12116
12117 12122
representative [1] 3/2
repudiates [1] 9/5
request {2] 8/21 9/21
requesting [1] 2/21
rasisting [1] 5/5
retroactive [2] 10/17
10424

reversed [1] 6/24
right [4] 810 9/5 9/6
10/14

rights [6] 7/15 8/3
10/10 10/12 10H6 10/21
ROBERT [7) 1/32/5
218 37 619 712 912
Robert's [4] 3/10 6/1
8/12 87117

rutes [t} 5/11

ruling {2] /5 4/15
rulings {1] 11118

S

same [1) 917
SARA[1] 116
SCHAFFER [3] 1/12
112 217

Scherf [1] 96
Schmidt [1] 4/23
Schultz [1] 5/24

specific [1] 5/6
speedy [1] 5/12
stancdard {1] 4/1
standing [3] 3/16 9/9
917

STATE [4] 11 5/23
12114 1217

status.” [1] 1010
statute [9] 3/19 9/20
9/25 10/2 10/13 10118
10/20 10/22 10425
Statutes [1] 10/7
statutory [1] 4/22
Street [3] 1/13 1/23
12423

substantive {6] 10/3
10/16 10/19 10/20 10/24
10725

such [4] 6/12 7/12 9/6
o1

suit[1] 9/9

Suite [4] 1713 1/17 1/23
12/23

summary [28]

Sums [1] 7/16
support [2] 4/14 10/4
Supreme [2] 4/6 6/23
sure [1] 11721
surviving [1] 7118
survivorship [2] 7/15
813

T

TAMI[1] 1/9

tax [1] 6/11
telephonically [4] 1115
1120 2/6 2/8

test [1] 10/17
Thank [4] 12/3 12/4
12/8 12110

Thanks [1] 12/8
Theeler [1] 5/8
these [1] B8/24

think [3] 11/21 11/24

1246

third [1] 3/3
third-party [1] 3/3
though [1] 6721
three [1] 5/21

time [6] 2/3 3/10 7/20
812 9/1912/9
time-barred [1] 919
Tischler [1] 10/6
today [1] 12/5
together [2] 4/3 4/19
transcript [3] 11/20
112512118

trial [2] 4114 620
true [1] 1218

truth [1] 4/25

two [1] 520

u

undisputed [3] &/56/11
810

United [1] 10/6
unjust [1] 2724
unless [1] 7/19
upon [2] 53715
used [1] 9/14
useiess [1] 9/2
usual [1] &/3
utmost [1] 6/25

Vv

value [1] 9/13
Vermillion [3] 1/8 1/24
12423

viewed [2] 4/95/9
virtue [1] 7/3

w

Ward [1] 9/11
Weadnesday [1] 2/3
well [3] 2/15 2/23 2/25
West [4] 1/131/23
10413 12/23

Western [1) 714
whether [T] 37 6/5
6/25 72 8/5 1018 10/2Q
While [1] 6/9

whole [1] 511
Wilson [1] 5M
withdrawn [2] 3/19
921

wondering [1] 11/20
Woods [1] 5/24

Z
Zoss [3] 6/20 6/20 6/25
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NOTICE OF ENTRY OF ORDER AND CERTIFICATE OF SERVICE Page 3 of 4

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
i858
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
ESTATE OF ROBERT T. LYNCH, Deceased 13CIV18-000090
Plaintiff and Counter-
Defendant,
v. ORDER DENYING THE ESTATE OF
ROBERT T. LYNCH’s MOTION FOR
KEVIN LYNCH, SUMMARY JUDGMENT AND
GRANTING, IN PART, AND DENYING,
Defendant, Counter- IN PART, KEVIN LYNCH'S MOTION
Claimant, and Thizd-Party | FOR PARTIAL SUMMARY JUDGMENT
Plaintiff

V.

LACARLA ANNETTE LYNCH, as Personal
Representative of the Estate of Robert T. Lynch,

Third-Party Defendant,

This matter came before the Couct, the Honorable Tami Bern presiding, on June 10,
2020, for a telephonic hearing on the Estate of Robert T. Lynch’s Motion for Pactial Summary
Judgment and Kevin Lynch’s Motion for Partial Summary Judgment, with the Estate of
Robert T. Lynch being represented by its counsel of record, Mike Schaffer; and Kevin Lynch
being represented by his counsel of record Pamela Reiter and Sara Show, and the Court having
considered the arguments of counsel and the submissions by the parties and being othecwise
fully advised of the relevant facts and law, for the reasons expressed by the Court in its Oral

Decision stated on the record at a July 22, 2020 telephonic hearing, it is heceby

Filed on:07.29.2020 CLAY County, South Dakota 13CIV18-000080

Filed: 7/30/2020 3:34 PM CST Clay County, South Dakota 13CIV18-000090
- Page 939 -
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ORDERED, ADJUDGED, AND DECREED:

That the Estate of Robert Lynch’s Motion for Partial Summacy Judgment is hereby
DENIED in its entirety.

That Kevin Lynch’s Motion for Partial Summary Judgment is GRANTED as to Count
EV of the Complaint relating to “elder exploitation” under SDCL 22-46-13 for any act that
occurred before July 1, 2016 and is GRANTED as to Count V only as it relates to the portion
of Count IV dismissed pursuant to the above ruling, and is DENIED as to all other requests

for summary judgment.

Dated this day of July, 2020.
BY %m:w@%&—?:ﬂ:ﬁl PM
Mw
TAMI BERN
CIRCUIT COURT JUDGE
ATTEST:
Attest:

Zimmerman, Nadyne
Cletk of Counts Clerk/Deputy
(SEAL) o

Filed: 7/30/2020 3:34 PM CST Clay County, South Dakota 13CiV18-000090
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

1S5
COUNTY OF CLAY ) FIRST JUDICIAL CIRCUIT
ESTATE OF ROBERT T. LYNCH, 13CIV18-000090
Deceased

Plaintff and Counter-Defendant,
JUDGMENT and ORDER

V.

KEVIN LYNCH,

Defendant and Counter-Plamntiff

The above matter having come on for trial before the Court and a jury, with the
Honorable Tami A. Bern, Circuit Court Judge, presiding; Plaintff and Countee-Defendant
Estate of Robert T. Lynch, was represented by Michael Schaffer and Paul Linde of Schaffer
Law Office, Prof. LLC and Defendant and Counter-Plaintff Kevin Lynch was represented by
Pamela R. Reiter and Sara E. Show of Johnson, Janklow, Abdallah & Reiter, LLP.; a jury
having been duly empaneled, and the trial having commenced on September 28, 2021, with
the Court having issued on the record on October 1, 2021, a Judgment as a Matter of Law
under SDCL 15-6-50(a) in favor of Kevin Lynch on his Counterclaim against the Estate of
Robert T. Lynch for Conversion of the joint checking account and Kevin Lynch’s claim in the
Probate Proceedings, which the parties agreed would be tried in this Civil Action pursuant to
a Stipulation filed on October 18, 2018 in 13PRO18-000011; with the jury having duly
rendered its verdict on October 1, 2021 for Defendant Kevin Lynch on all claims filed by the
Plaintiff Estate of Robert T. Lynch against Defendant Kevin Lynch in the above civil action;

it is now HEREBY

Filed on: 10.18.2021 CLAY County, South Dakota 13C{V18-000090

- Page 3878 -
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ORDERED, ADJUDGED, AND DECREED that Judgment be entered in favor of
Defendant Kevin Lynch on all claims asserted against him by Plaintiff Estate of Robert T.
Lynch pursuant to the Verdict Form that was filed with the Clay County Clerk in the above-
captioned civil matter on October 1, 2021; and

ORDERED, ADJUDGED, AND DECREED that, pursuant to the Court’s grant of
Judgment as a Matter of Law under SDCL 15-6-50(a) in the above-captioned civil matter on
October 1, 2021, Judgment be entered in favor of Counter-Plaintiff Kevin Lynch on his
Counterclaim against Counter-Defendant Estate of Robert T. Lynch in the above-captioned
civil matter, and in favor of Kevin Lynch on his Additional Statement of Claim Against Estate
of Robert T. Lynch, filed in 13PRO18-000011 on August 8, 2018, in the amount of $110,000
plus prejudgment intecest under SDCL 21-1-13.1 at the Category B rate of interest of 10%
under SDCL 54-3-16(2) from Macch 22, 2018 to the date of this Judgment; and

ORDERED, ADJUDGED, AND DECREED that Defendant Kevin Lynch will also

recover his costs and disbursements in the action in the sum of § with interest

to run on satd amount from and after the date of the verdict Such costs will be inserted
and/or taxed by the Court pursuant to SDCL 15-6-54(d).

Dated this day of October, 2021.

161812021 11:0%:55 AM

BY THE COURT:

TAMI BERN

CIRCUIT COURT JUDGE
ATTEST: Altest:

Zimmerman, Nadyne
Cletk of Couftderk/Deputy
(SEAL) , R
- Page 3879 -
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PLAINTIFF'S EXHIBIT(S): 201 - POWER OF ATTORNEY Page 1 of 9

Lo ' j o i FILED'

This Documext Prepared By:

Michael J. MeGill ' 0CT 01 20

P.Q. Box 32 :

Beresford, SD 57004 ‘ _ tnwgﬁmﬁ‘gﬁm

" (605) 763-2057

DURABLE POWER OF ATTORNEY
FOR FINANCIAL MANAGEMENT

AND HEALTH CARB

STATE OF SOUTH DAKOTA)
’ - 88

COUNTY OF CLAY )

ENOW ALL MENBY THESE PRESENTS:

* That I, Robezt T. Lynch, of 46384 317* Street, Burbank, South Dakota 57010, do
hezeby appoint Kevin John Lynch, of 45852 Burbank Road, Burbank, South Dakota 57010,
if living, competent and willing to act, as my true and lawfid agent-in-fact (hereinafter my
“Attorney”) for me and in my name, place, and stead to deal generally and in all respects,

without restriction, in and with any property of any nature whatsoever in which I may have
any interest and to make healthcare decisions as set forth and described herein.

PART 1 - POWERS

A Mlhmby@tﬁ,myaﬁom‘awhpowmummﬂm
- end allowed pursuant to South Dakota Codified Law Chapter 59-3. -

B.  Specific Powers. Without in eny way limiting the broad general power given
to my attorney ebove, and in addition to those powers referred to in Paragraph A sbove, and

not in limitation thereof, I specifically authorize my attorney to ect for me io the following

menner:
. To demend, receive, collect, and hold any end

1. Demand and Receive Property.
oll monies, securities, and other personal and real property of any nature whatsoever

belonging to me or in which I may have an interest.

2. Opepagd Maintain Baok Accounts. To open and meiatain accounts for me

and in my name in such banks, savings and loan éssociations, and other financial institutions
#5 my attorney may deem best; to make deposits of money belonging to me in such accounts;
and to disburse such monies on the signature of my attorey for sny purposes in connection
with my personal comfort, support, maintenance, health, and general welfare, in such manner
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and amounts, for such purposes, and at such times as my attorney, in his, her, or its sole
discretion and judgment, may deem best. _

"~ 3. . Disburse Funds, To make disbursements of monies belonging to me in such
marmer and amounts, for such purposes, end at such times as my attorney, in his, her, or its
sole discretion end judgment, may deem best for maintenance, repeir, improvement,
management, or any other purposes in connection with eny real or personal property or any

interest therein owned by me.

4, Deal in Real Egtate. To sell, subdivide, improve, operate, manage, controi;
exchange; convey, assipn, mortgage, encumber, or dispose of eny real property that I may
possese and receive the rents, income and profits derived therefrom; to exercise in all respects
general control and supervision over any real estate belonging to me; and to purchase or
otherwise acquire edditional real estate, The real estate affected by this power of sttorney is
described as follows:

North 201.24 Feet of Lot A in the Northwest Quarter of-the Southwest Quarter (NW
Y4 SW ¥)) of Section Seventeen (17), Township Ninety-Two North (92N), Renge Fifty

(50), West of the 5* P.M.,, Union County, South Dakota;

Southwest Quarter (SW ¥) Of Section Tweaty-Six (26), Township Ninety-Three
North (93N), Range Fifty-One (51), West of the 5* PM., Clay County, South Dakota;

Northeast Quarter of the Southwest Quarter (NE % SW 44) and the South 22 Feet of

the Northwest Quarter of the Southwest Quarter (NW ¥4 SW 44) of Section -Six

(36), Township Ninety-Three North (93N), Range Fifty-One (51), West of the 5
P.M.,, Clay County, South Dakota;

Northwest Quarter of the Southwest Quarter (NW % SW %) except the South 22 Feet,
Section Thirty-Six (36), Township Ninety-Three Nozth (93N), Renge Fifty-One (51),
West of the 5° P.M., Clay County, South Dakots;

South Half of the Southwest Quarter (S ¥ SW 14) of Section Thirty-Six (36),
Township Ninety-Three North (93N), Range Fifty-One (51), West of the S P.M.,.

Clay County, South Dakota;
Lot A in the Northrwest Quartsr (NW %) of Section Nine (9), Township Ninety-Two
North (92N), Range Fifty-Ope (51}, West of the 5% P.M_, Clay County, South Dakota;

Northwest Quarter of the Southeast Quarter (NW % SB %) of Section Eleven (11),
Tovmship Ninety-Two North (92N), Range Fifty-One (51), West of the 5" PM,, Clay

County, South Dakots;
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Northéait Quarter of the Southeast Quarter (NE % SE ) of Section levea (11),
. Township Ninety-Two Norih (92N), Range Fifty-One (51), West of the 5™ P.M.,
Clay County, South Dakota; .

South Half of the Southeast Quarier (S % SE %) of Section Eleven (11), Township
Ninety-Two North (92N), Range Fifty-One (51), West of the 5® P.M., Clay County,
South Dakota;

Northwest Quarter of the Northeast Quarter (NW % NEB %) of Section Fourteen (14),
Township Ninety-Two North (92N), Range Fifty-One (51), West of the 5% P.M,, Clay
County, South Dakota; and ‘

West Holf of the Northwest Quarter (W % NW %) except Lynch Tracts 1 end 2 in
Section Twenty-Four (24), Township Ninety-Two North (92N), Range Fifty-One
(51), West of the 5" P.M., Clay County, South Dakota.

5. Supervise Securities and Personal Property. To exercise in all respects

general control and supervision over any securities and other personal property, tangible and
intangible, of any nature whatsoever belonging to me; to receivs the dividends, interest,
proceeds, and profits derived therefrom; end to purchase and otherwise acquire edditional

personal property.
6,  Enter Safe Pepogit Boxes, To have unrestricted access to and control of the

contents of any safe deposit box or vanit to which I might have access, to take and remove
from such box or vault any or all of the contents thereof; to lease one or more safe deposit

boxes for the safekeeping of my assets.

3 Manage Seeurities. To vole all stocks, bonds, and other secaurities; to collect
the dividends, interest, profits, or eccruals therefrom; to invast, buy, seli, reiavest, and
manzage the same; and to exercise any and all rights and powers in connection therewith, all
as my attorney in his, her, or its sole discretion and judgment, may deem best.

8.  Demand and Recejvg Money Due, To demand and receive, sue for and

recover any and all monies or rights of any natire whatsocver end from whatever source
derived that may now be due to me or which may at any time hereafter come due, and to give
in all respects proper receipts, releases, and acquittances therefore, with no lisbility on the
part of any obligor making payments to my attorney to see to the application of the proceeds
of such payments or collections.

9. Boouow Morgage snd Pledge, To borrow such amounts for such purposes,

and at such times as my attorney, in his, her, or its sole discretion and judgment, may deecm
best, and to pledge or mortgege any of iy property, real or personal, as security for any such

loans.
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10, MeintsinLegal Actions, To institute, prosecute; dsfend, compromise, settle,
-rbitrate, or dispose of any fegal, equitable, or administrative actions or proceedings in ey
name; to execute and verify petitions and complaints in the Federal and Sate courts,
specifically including the United States Tax Court; and to cause me to be represented in such

proceedings.

11.  Tax Controversies, To represeat me end to appoint others to represent me in
&ll tax matters before ell officers of the Intenal Revenue Service and any Department of
Revenue for all years from 1950 to 2050, inclusive, and to prepare, sign and file any power of
atioraey form (specifically including Internal Revenue Service Form 2848) appointing my
attorney or any other suitable person selected by my attorney 2s my representative before

such taxing autherity.

12.  TaxReturns, To sign and verify all tax, social security, unemployment,
insurance, and information retums required by the United States or by any State or -
subdivision thereof, specifically inchnding joint income tax repurns with my spouse, claims
for refund, requests for extension of time end consents in my name; to receive, endorse, and
recelpt for any tax refunds due to me; to exercise any elections that I may have under Federal,
State or Jocal tax law; and to pay compromise, or contest any taxes, penalties, or interest for

which ] am or may be liable.

13.  Deal With Existing Trusts. To add any property whatsoever belonging to me
- to eny frust established by me, to be held and managed as though an original part of such
trust; to withdraw and/or receive income or principal from eny trust regarding which I have e
right of withdrawal or receipt; to request and to receive the incote or principal of any tnust as
to which the trustee has discretionary authority to make distributions to me on my behalf, and
to execute any release or receipt that may be required by such trustee from me.

i4.  Make Gifiz, To maks gifts of my real or parsonal property or my inferest in

such property {including, but not limited to, outright gifts, gifts in trust, gifts to a Qualified
State Tuition Payment Plan as described in Section 529 of the Internal Revenue Code of
1986, as from time to time amended, or gifls to a custodian under a uniform gifls or transfers
to miniors act) to such persons (including my attomey) or institutions, in such amounts or
proportions, as my aitorney, in his, her, or its sole discretion and judgment, may deem
appropriate for tax or other reasons; provided, however, the totsl value of gifts to any one
donee in oy calendar year shall not exceed (i) the amount specified for the federal gift tax
annual exclusion (including such additional amount of any gift tax annual exclusion .
attributable to the consent of my spousa under Section 2513 of the Internal Revenue Code of
1986, es from time to tirne amended), or (if) the amount excluded from the gift tax under the
provisians of Section 2503(e) of the Internal Revenue Code of 1986, 23 from time to time -
smended, relating to the payment of educational and medical expenses.

15. Insurance Transactions. To exercise any right or obligation in regard to any
insurance policy of any kind whatsoever in which I have eny incident of ownership; to obtein

4
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additional contraots of insurance for me; and to make or change the beneficiary of such

insurance contracts; provided, however, that my attorney cannot be designated as beneficiery
unless my attorney is my spouse or an individua! among my issue, and that my attorney shalt
have no power or euthority to deal in any manner with insurance policies I may own on his or

her Life,

16.  Retitement Pians. To cxercise any right with rogard to any retirement plan or
individual retirement account I may have or entered into by the eftorney on my behalf, ot
with regard to any retirement plan or individual retirement sccount as to whichIem the
beneficiary including, but not limited to, the power (i) to create aind contribute to an
individual retirement account, an employee benefit plan, or other retirament plans, (ii) to
change the form of the plan as may be permitted by law such es to convert & traditional IRA,
into a Roth IRA; (ii) to “roll over” plan benefits, (iv) to receive distributions from such plan,
and to endorse and deposit checks from such plans; (v) to borrow money from any such plan,
(vi) to select options with respect to eny such plan, and (vii) to make or change the
beneficiary designation of eny such plan, except that my attorney cannot be designated
beneficiary unless my attomey is my spouse or an individual among my issue.

17.  Bstate and Trust Transactions. To request, demand, sue for, recover, collect,

end hold, or to disclaim or renounce as provided by law, any interest that [ bave or may have

in any estate or trust, and to wewteanddchveranyrece:pts,re!eascs or other instruments in

connection with any such interest.

18,  Business Trapsactions, Tooonduct,cngagcin,anduansactmyanda!llawﬁﬂ

business of whatever pature or kind in which I am engaged or interested.

19. Imnlsmgn_mggnmko_m_ To sign any and all contracts, deeds, or other

instruments, including additional powers of ttorney, necessary 0 carty out any of the
eforementioned powers, herehy giving and granting unto my attomey ﬁ:llpoweraml

guthority to do and perform all and every act end thing whatsoever requisits and necessery to

be done in implementing such powers as fully to all intents and purposes as I might or could
do if personally present, with full power to substitute in my place and stead. In particular, I
grant to my altomey the power 1o sign far me and on my behalf any and al! other powers of
attomey, on whatsoever form, as may be required or appropriate to permit my aftorney to
carry out the powers and purposes set forth herein, naming himself or another at attorncy

thereunder,
p jonghi irs. To do all acts necessary for maintaining

20. ]
my customary standard of living and the customary standard of living of my spouse, my

children, and my othor dependents; to provide médicel, dental and surgicel cere,
ospitalization, custodial care or any other form of health or mental care for me, my spouse,

b
my children, and my other dependents; to continue whatever provision has been made by me

for me, my spouse, my children, and my other dependents, with respsct to automobiles or

other means of uaj;sporbaﬁon; to continue whatever charge accounts have been operated by

- Page 1660 -

Appendix 24



PLAINTIFF'S EXHIBIT(S): 201 - POWER OF ATTORNEY Page 6 of 9

me for my convenience, and the convenience of my spouse, my children, sod my other
dependents, to open such new accounts as my atforney shall think to be desirable for the
accomplishment of any of the purposss entmerated in this paregraph, eand to pay the items
charged on such accounts by any person authorized or permitted by me or my attorney to
make such cherges; to continue to discharge of any services or duties assumed by me, to any
parent, relative, or friend of mine; to continue payments incidental to my membership or
affiliation in any church, club, society, order, or other organizations, or to coatinue

contributions thereto,
21, Employ Advisors. To employ or discharge persons, fimas and corporations to

advise or assist my attomey, including, but not limited to agents, accountants, enditors,
broleers, attorney-at-law, custodians, investment counsel, rental agents, realtors, appraisers

and tax specialists.
PART I -HEALTH CAREPOWERS

I further prant unto my ettomey the authority to make such health care decisions as
are in my best interest and to the extent provided for under SDCL 59-7-2.5; 59-7:2.6; and
59-1-2.7.

A Qeneral Powers. In connection with health care d'ocisions by my ettorney, I
hereby grant the following powers to my attorhey within the limitations specified in the Part
II (B) hereinafler set forth:

1.  To authorize or withhold authorization for medical aud surgical procedures.

2.  To suthorize my admission to a medical, nursing, residential or similar facility
snd to eater into agreements for my care.

3. Toarrange for my discharge, transfer from, or change in type of care provided.

4, To arrange for and pay for consultation, diagnosis or assessment as may be
required for my proper care and treatment.
To authorize, withhold or withdraw artificiel putrition or hydration.
6.  Tocommence such legal proceedings as may be necessary and appropriate to

recover the cost of any medical and surgical procedures and treatment charged to me but not
authorized by my agents-in-fact from the person or persons authorizing ordxrechng that such

treatment be provided,

7. T have discussed my wishes concerning medical, pursing and terminal care
with my attorney and I trist end r2ly upon his, her, or its judgment on my behelf.

s

- Page 1661 -
Appendix 25



PLAINTIFF'S EXHIBIT(S): 201 - POWER OF ATTORNEY Page 7 of 9

i
H

: B.  Life Sustaining Treatmént As to decisions related to my health care I hezeby
state the following instructions to my attomey with respect to decisions to withhold or
withdraw life-sustaining treatment which refiects my intent. I specifically direct my Bitorney
to convey these instructions to any physicians, nurses, care-giving organizations including
but not limited to hospitals, nursing homes, meatal institutions, boarding facilities arid others

which may carry some responsibility for my care:
1. Ileminecoma which my doctors have reasonably concluded is
irreversible, end I become unable to participate in decisions regarding my medica! care, 1

desire that Jife-sustaining or prolonging treatment be used only if and for as long as it is
believed treatment offers a reasonable possibility of restoring to me the ability to think

and act for myself.

2.  IfIhave an incurable or terminal condition or illness and no reagonable
hope of long term recovery or survival and I becorne unable to participate in decisions

regarding my medical cere, I desire that life-sustaining or prolonging treatments be used
only if and for as long es it is believed freatment offers & reasonable possibility of

restoring to me the ability to think and act for myself.

3. Idonot desire treatment to be provided and or continued if the burdens of -

the treatment outweigh the expected benefits. My agent-in-fact is to consider the relief
or suffering, the preservation or restoration of functioning and the quality as well as the

extent of the possible extension of my life.

© 4. With respect to artificial nutrition and hydration, I intend to include this
treatment among the *life-sustaining treatments” that may be withheld or withdrawn
pursuant to my directive. o
3. The contents of Part II (B) of this Power of Attorney must be construed in
connection with the tenms of spplicable South Dakota Law, referring to SDCL 59-7-2.5
through 59-7-2.8, inclusive, -

PART I - ADMINISTRATION'

A.  Compensation. My ettomey shall serve without bond and without
compensation. My attorney shell be entitied to reimbursement for ail reasonable costs and
expenses actuslly incurred and paid by attorney on my behalf under any provigion of this
Power of Attorney.

B. Right of Revocation. I reserve the right to revoke or amend this Power of
Attomey at any time by any method set forth in South Dekots Codified Iaw. Pursuant to that

power, all Durable Powers of Attomey for Financial Management and Healthoare heretofore
exccuted by me are hereby revoked. _
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C. mmgmm_g& No inventory.or account shall be filed with any

comtorthec!a-k,theteof,bntanacwunungahnllbcﬁledmﬂmmormygtmdmcachycar
and with my persopal representative in the year of my death.

D.  Ratification. I do hereby ratify end confirm all thins so done by my attomey
within the scope of the authority herein given my attorney as fully and to the same exteat as

if by me personally done,

E.  Nominstion of Guardien. If at any time following the execution of this Power
of Attomey, a court eppoints a guardian of my estate or a general guardian, I request that the
court meking such appointment consider my attomey nominated hereunder to serve as such
guardian of my estate or general guardian.

F. artial Invalidity, If any part of this Power of Attorney is declared invalid or
unenforceabla lmder gpplicable law, such decis;on shall not affect the validity of the

remaining parts,

Q. Durable Power of Attorney. This Power of Attomey is to be dominated and

known as a “Durable Power of Attorney™ and it shall not be affected by my subsequent
incapacity or mental incompetence. I specifically direct that this Power of Attorney shall stay
in fidl foree and effect between the date of my incompetency and the date of my subsequent

death.

H.  Successor, Inthe event that Kevin John Lynch js unable to act in the capacity
as oy attomey, or in the event of his death, I nominate and appoint as snccessor sitorney,

" Cerleen Marie Lynch. The fact of Kevin John Lynch’s death should be made evident by the
filing of an Affidavit in the Clay County, South Dakote Register of Deeds Offics reflecting
the fact of his death with an attached Death Certificate. The fact that Kevin John Lynch is
otherwise unable to perform in the capasity as my attorney should be mads evident by the
filing of an Affidavit by Kevia John Lynch or his duly authorized agent stating the fact with

the Clay County, South Delcota Register of Deads Office,
L HIPAA. Tn accordance with the Health Care Insurance Portability and
Accountability Act of 1996 (Pub. L. 104-191), 45 CEFR Sections 160 and 164 (“HIPAA"), my

sgent may act a3 my personal representative for the purposes of obtaining and receiving any
and all protected health informatibn related to my heatth caresndralaxe-dto paymeats in

regard to such health care.
mmmzsswnmor Ihavehcreuntosetmyhmdmdscalﬂnq}_}ﬂdayof

__,A.&_._’ 20_.?
/Mg&g_
Robert T.Lynch v
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STATE OF SOUTH DAKOTA)
. 88
COUNTY OF CLAY )

Onthisthe 5% dayof _ #eces s 206 , before me,
the undersigned officer, personally appeared Robert T, Lynch, known to me or satisfactorily
proven to be the person whose name is subscribed to the within instrument and
acknowledged thet he executed the same for the purposes therein contained.

In witness whereof I have hereunto set my hand and official seal,

Notmy Pu%:c ™

MyComnnssiunExpxres !o 'QQ-Jplo
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Instruction No. _/v_?:

A fiduciary is defined as a person who is required to act for the benefit of another person
on all matters within the scope of their relationship. When a fiduciary relationship exists, the
party who owes this legal duty to another is called a fiduciary, and the legal duty the fiduciary
owes is called a fiduciary duty.

The court has determined as a matter of law that the defendant was acting as a fiduciary
for Robert Lynch by virtue of the power of attorney. The power of attomey document defines
the scope of the fiduciary relationship you are directed to accept as having been proved.

For any act outside of the scope of the power of attomey, you must determine whether a
further fiduciary relationship exists. To establish a fiduciary relationship for acts outside of the
power of attomey, the plaintiff must prove:

(1)  That Robert Lynch piaced faith, confidence, and trust in the defendant;

(2)  That Robert Lynch was in a position of inequality, dependence, or weakness, or

possessed a lack of knowledge; and

(3)  That the defendant exercised dominion, control, or influence over Robert

Lynch's affairs.

If you find that all of these elements have been established, then the defendant owed

Robert Lynch a fiduciary duty for any act outside of the scope of the power of attomney.
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Instruction No. L

For a breach of fiduciary duty occurring outside of the scope of the power of attorney or a
conversion, defendant is not liable for breach of fiduciary duty or conversion if Robert Lynch
consented to the conduct constituting the breach or conversion, released the defendant from
hiability for the breach or conversion, or ratified the transaction constituting the breach or
conversion, unless:

(1) The consent, release, or ratifications of Robert Lynch were induced by improper

conduct of the defendant; or

(2) At the time of the consent, release, or ratification, thw Robert Lynch did not have

knowledge of his rights or of the material facts relating to the breach.

Robert Lynch may release defendant from liability for past breach of his fiduciary duty
outside of the power of attorney or conversion. No consideration is required for the consent,
telease, or ratification to be valid. As a matter of law, Robert Lynch may not release defendant
from liability for breach of fiduciary duty created by the power of attorney or theft by

exploitation of elder.
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Instruction No. ﬁ

An estoppel occurs when there are acts or omissions by the party to be estopped, which
have misled the party in whose favor the estoppel is sought and has caused the party seeking the
estoppel to part with something of value or do some other act relying upon the conduct of the
party to be estopped. This defense does not apply to any breach of fiduciary duty by acts of self-
dealing pursuant to the power of attomey or theft by exploitation of elder.

This creates a situation where it would be unfair to allow the misleading party to claim
what would otherwise be his or her legal rights.

The burden of proof to establish an estoppel is on the party who seeks to rely on it.

To establish the affirmative defense of estoppel, the defendant must prove:

1) An oral agreement between Robert Lynch and defendant;

2) The defendant relied on the agreement and indicated such reliance by the

performance of acts which unequivocally refer to the agreement;

K)} The defendant changed his position in reliance on the agreement and to allow

plaintiff to change Robert Lynch’s position on the agreement would subject defendant to

uncenscionable hardship or loss.

If you find plaintiff is estopped from asserting a claim, the plaintiff is barred from

recovery and your verdict should be for the defendant on that claim.,
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Instruction No. g
A quasi-estoppel occurs where a person knows or ought to know that he or she is entitled
to enforce his or her right to impeach a transaction and neglects 1o do so, for such a time as
would imply that he or she intended to waive or abandon his or her right, This defense does not
apply to any breach of fiduciary duty by acts of self-dealing pursuant to the power of attorney or
thef by exploitation of elder.
The burden of proof to establish a quasi-estoppel is on the party who seeks to rely on it.
To establish the affirmative defense of quasi-estoppel, the defendant must prove:
1) Plaintiff is maintaining a position inconsistent with the position previously maintained
by Robert Lynch; and
2) A) Robert Lynch gained an advantage or caused a disadvantage to the defendant;
or
B) Defendant was induced to change positions; or
C) It would be unconscionable to permit the plaintiff to maintain an
inconsistent position from one which Robert Lynch already derived a benefit or
acquiesced in.
If you find plaintiff is estopped from asserting a claim, the plaintiff is barred from

recovery and your verdict should be for the defendant on that claim.
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Instruction No. 1‘_

If you find plaintiff is entitled to damages under these instructions, you must then find
whether defendant is entitled to recoup damages or expenses he has sustained arising out of the
same transaction. Claims are not part of the same transaction or occurrence if there is no logical
relationship between the events or, if they are dissimilar in “time and type”. The defendant may
be able to recoup expenses or claims he has incurred arising out of the same transaction for
which you have determined plaintiff is entitled to damages on the grounds of unjust enrichment
or quantum meruit. Unjust enrichment occurs when a party confers a benefit upon another party
who accepts or acquiesces in that benefit and it is inequitable to receive that benefit without
paying. Where services or materials are fumished by one party for another which are knowingly
and voluntarily accepted, it is inferred that they were given and received in the expectation of
being paid for and a promise to pay their reasonable worth is implied.

To recoup under unjust enrichment, the defendant must prove for ihe specific claim to
which you have found plaintiff to be entitled to darnages:

1) Robert Lynch has received a benefit from defendant in regard to that transaction;

2) Robert Lynch was aware of the benefit received of the result of that transaction;
and

3) Robert Lynch’s retention of the benefit without reimbursing the defendant would
be inequitable in regard to that transaction.

A claim for quantum meruit occurs were services or materials are furnished by one party
for another who knowingly and voluntarily accepts them. Under quahtum meruit, the law infers

that they were given and received in the expectation of being paid for in a reasonable amount.
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]

To recoup under quantum meruit, the defendant must prove for the specific claim to
which you have found plaintiff to be entitled to damages:

1) Robert Lynch requested the defendant's services for that transaction; and

2) The defendant reasonably expected to be paid for that transaction.

If you find defendant has met his burden of proof on either of these defenses, you must
allow defendant to recoup and deduct or set-off the amount to which Robert Lynch was unjustly
enriched (unjust enrichment) or which defendant is entitled to receive as compensation or
reimbursement (quantum meruit) from the damages yon award plaintiff. If you do not find
plaintiff is entitled to damages under these instructions, then you will not consider the
defendant’s recoupment claim for unjust enrichment or quanturm meruit. If you find the
defendant has not met his burden of set-off for unjust enrichment or quantum meruit, you may

not make any deduction in your calculation of damages.
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Instruction No. 3}

A fiduciary breaches his fiduciary duty when he uses his position by
enriching the value of property that would eventually devolve to him.

Source: Ward v. Lange, 1996 5.0. 113, 1114, 553 N.W.2d 246, 250.

Filed: 9/13/2021 4:33 PM CST Clay County, South Dakota 13CIV18-000090
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AFFIDAVIT: OF MICHAEL J. SCHAFFER - Scan 8 - Page 1 of 13

Date of check | Amoune | CPeckPavable | ey |Check signeaBy] Bates Stamp
3/14711] $15,000.00 Kevin Lynch} 1229 Kavin i SLO 404
571712, 580,00C.00 Kevin Lynch; 29 Kewin 5L0 349
8/13/12] 530,000.00 Kevin Lynchi 2372 Kavin BECET
3/8/13] 560,000.00 Kevin J. Lynch] 2433 ! ¥evin SLO 276
2/24/14] $3,000.00 Kevin Lynch 2520 : Kevin L0 199
2/28/14 $30,000 00 Kevin J. Lynch 2525 Kevin SLO 199
6/2714] $10,000.00 Kevin J. Lynch 2557 Kevin SLQ 203
5/18/15] 520,000,00 Kevin ). Lynch 1634 Kevin St 127
r 3/21/18] 530,000.G0 Kevin J. Lynch 2682 Kavin S0 65
} 6/10716] 540,000.00 Kevin J. Lynch 1693 Kevin SLo 77
/ 2/23/17] 530,000.00 Kevin 1. Lynch 2748 Kevin SLO 24
2717 118] $30,000.00 Kevin Lynch 2812 ¥evin SLg 6
TOTAL $398,000.00
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AFFIDAVIT: OF MICHAEL J. SCHAFFER -~ Scan 10 - Page 1 of 6

EXHIBIT

i_IT

Date Amount Payabia to Signed by Chack # Bates Stamp
[Midwest Ready
12/13/1 1,209.52 imix Kavin pazl 5LO 334
19,8609.00
10/1112 Morton Suftding Kevin 23192 SLO 373
| 29,60%.00[Morton Buildings,
U 10429712 Inc. i Kevin 2397 SLC 378
3
39,479.00,
12128112 1 Morton Suildings Kewin 2417 SLO 2471
M & § Irrization
1173713 6,868.10 | and Trenching Kavin 2494 SLO 323
106,774.6
TOTAL
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AFFIDAVIT: OF MICHAEL J. SCHAFFER - Scan 9 ~ Page 1 of 5

Date of Chack Check Signed Bates Stamp
chack Amount Payable To By Check ¥ 2 Check Memo Motes

Pd for with
CorTrust
Depagit {SLO
814) that did
not go through
Dad’s How
acct - §44,590
(see deposit
Sip - this
document does
not have a
Bates Stamp.|
have attached
5340 (KL~ it Lo this
/26512 545,000.00 lBil.ll‘n:ll'l GMC  |Kevin FIONE Acct) S0 814 |GMC pickup femail.

EXHIBIT

Fited: §/22/2020 3:11 PMCST Clay County, South Dakota 13CiV18-000090
- Page 220 -
Appendix 38



AFFIDAVIT: OF MICHAEL J. SCHAFFER - Scan 9 - Page 2 of 5

Date:  IG/23/2012
Account : 3536457

p= — = -
p .:—..-‘.:—;-—- @ B wrrear 1 N = @ Al R531/F
— - N e .
B el B ——— . e p— ———t
Y Mttt ’:i - PpadR wu—n—- i A
A Y gaeT a3 2UILIT -
= Br=nes _.,.Au-a,.‘!;."ﬁ‘_'_
A0W LN ET TSNS m [ TN . [NT-Eap EE1 115 g w _l AR A DEC REA lﬁlll"' LIV Y ¥ |
Amount $49,000.00 Oate 57752612 Amaunt $2,033.27 Gate 1072072012 Chack 5535 Amourk $21,33 Oate TO/S/2012
wreae Gl a— . o J T atrs Lives — -
HEE — Y. E‘?‘%?m —ELE el mﬁ‘ ?ﬁ_-&. i -
qEn:rf_a.gzu__&;___.mmz,, e s g ign ) ggﬁg ,/,,%
T o —— o
ag-l—n—- 4 =y lhm‘tﬂ
S OO Ny b pints el e _dé%gfaxlj S _49;'&.
:“mﬂ.-e TELicE ™ BEM j SOV AT FEAGLE DT NEL( ~ % LU HEELETY S5Ol 3
— . ——————erre——
Check 554D Amount $45,000.00 Date 107372012 Check 5541 Amount $42.20 Date 1/3/2011  Oheck 5528 Amount $130.67 Date 1020012

SLO B14
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AFFIDAVIT: OF MICHAEL J. SCHAFFER - Scan 9 - Page 3 of 5

CorTrust Bank, xa.

il 221276
RUBERT LYNCH Lay 20, 2012 351 g
Pembitone =20 G
ROBERT LYHCH OR KEVIN LYNCH POR I
PATARLE TO $44,590.2 ?
#Fay Exactiyt Forty Four Thassand Five Rundred Ninety and zzt%wxgzﬁm“?‘ £
st NGNMEGOTIABLE .
. o
OFFICIAL CHECK ;

‘N5
v 2 & 2 78 A
13CiIV18-000090
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AFFIDAVIT: OF MICHAEL J. SCHAFFER - Scan 9 - Page 4 of 5

U N CD/IRA DEBIT TRANSACTIONS
T D Mc Clasing Withdrawsl §

_ / 346 CD Closing Withdrawal
ms_é?/ o0 _.20"_2" martas | & 205 Penal'ty "

422 |RA Distribution
EFFECTIVE DAFE 423 IRA Total Distribution

e it /ﬁéggf@ 7 ot prrflicy e
BT B gl W’M 2>2G5. 11

125530 300 b1}
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AFFIDAVIT: OF MICHAEL J. SCHAFFER - Scan 9 - Page 5 of S

_ . CD/IRA DEBIT TRANSACTIONS |
g
F

. ]'
. -
; @D Auto Closing Withdrawal

- o ST / 20 plo INMLS"?_Z-) CO Closing Withdrawal

395 Penalty
- 422 IRA Digwibution
DRAWN BY - EFFECTWEDATE 423 IRA Tatal Distripution
. 408 IRA Transler Debit
e SEDPenT A‘f 29C4H. 409 Inira IRA Debit

s

G0t 7 g
m 3478 panf S 288450

25532300 513

Filed: §/22/2020 3:11 PM CST Clay County, South Dakota 13CIV18-000090

- Page 224 -
Appendix 42



IN THE SUPREME COURT

STATE OF SOUTH DAKOTA
APPEAL NO. 29823

ESTATE OF ROBERT T. LYNCH,

DECEASED,

Plaintiff and Appellant,

KEVIN LYNCH,
Defendant and Appellee.

APPEAL FROM THE FIRST JUDICIAL CIRCUIT
CLAY COUNTY, SOUTH DAKOTA

THE HONORABLE TAMI BERN
CIRcUIT COURT JUDGE

BRIEF OF APPELLEE

ATTORNEYS FOR APPELLANT:

Michael J. Schaffer

SCHAFFER LAW OFFICE, PROF. LLC
5132 S. Cliff Avenue, Suite 5
Sioux Falls, SD 57108

(605) 274-6760
mikes@schafferlawoffice.com

ATTORNEYS FOR APPELLEE:

Pamela R. Reiter

Ronald A. Parsons, Jr.

Sara E. Show

JOHNSON JANKLOW ABDALLAH
& REITER LLP

101 S. Main Ave., Suite 100
Sioux Falls, SD 57104

(605) 338-4304
pamela@janklowabdallah.com
ron@janklowabdallah.com
sara@janklowabdallah.com

Notice of Appeal filed November 9, 2021



Notice of Review filed November 29, 2021
TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES. ...t il
PRELIMINARY STATEMENT ... 1
JURISDICTIONAL STATEMENT. ..., 1
REQUEST FOR ORAL ARGUMENT ...ttt 2
STATEMENT OF THE ISSUES.....cuiuiiiiie e 2
STATEMENT OF THE CASE.....uiiiiiiii et 3
STATEMENT OF THE FACTS. .. ..o 5
STANDARD OF REVIEW.... e 16
ARGUMENT ...t eee 17
I. THE JURY VERDICT AND JUDGMENT FOR KEVIN SHOULD
BE AFFIRMED......cuitiiiiii et 17
A. Agency and POAs under South Dakota Law............cccoevviiininnnen. 17
B. Judge Bern applied Bienash correctly in her evidentiary
rulings and properly denied the Estate’s motions.............cccc........ 25
C. There was no error in the jury instructions........c.cocevevevnivennnnnnnen. 31
D. Judgment as a matter of law for Kevin was warranted on
his conversion counterclaim..........c.coeieiiiiiiiiiiiiiiiiiiiiiineeen. 35
E. Notice of ReVIEW. ...ttt 38
CONCLUSION. 1ttt ettt ettt e et e e e enas 40
CERTIFICATE OF COMPLIANCE......ccciviiiiiiiiiiiiiiiieecee e 41
CERTIFICATE OF SERVICE ..ottt 41

1



TABLE OF AUTHORITIES

SOUTH DAKOTA CASES: Page
American State Bank v. Adkins, 458 N.W.2d 807 (S.D. 1990)......cccecevneinennnn. 26
Bailey v. Duling, 2013 S.D. 15, 827 N.W.2d 351 ..c.ciriiiiiiiiiiiiiiiiiie e, 34
Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431....covvivriiiniiiininnnennnnn. passim
Chem-Age Indus., Inc. v. Glover, 2002 S.D. 122, 652 N.W.2d 756.................. 26
Dahl v. Sittner, 429 N.W.2d 458 (S.D. 1988)...cuciuiiiiiiiiiiiiiiiiiiieieeeaens 18
Estate of Bronson, 2017 S.D. 9, 892 N.W.2d 604........cccevvvenenn.n. 2, 20, 25-27, 32
Estate of Card v. Card, 2016 S.D. 4, 874 N'W.2d 86......ccevvvrvierieennnnnnnn. 2,37
Estate of Steed, 521 N.W.2d 675 (S.D. 1994)...ccuiiriiiiiiiiiiiiiieeieeeeeeennn, 37
Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262.................. 20, 23
First Am. Bank & Trust, N.A. v. Farmers State Bank of Canton,

2008 S.D. 83, THBE N.W.2d 19...ueiiiiiiiiiie e 36
Frye-Byington v. Rapid City Med. Ctr., LLP,

2021 S.D. 3,954 N.W.2d 814 .. ceniiiiiiiie e e 16
Garrett v. BankWest, Inc., 459 N.W.2d 833 (S.D. 1990).....cccevvvivviirinnnnn... 2,34
Guardianship of Blare, 1999 S.D. 3, 589 N.W.2d 211...ccccviviiiiiiiiiiininnnn.. 17
Graffv. Children’s Care Hosp., 2020 S.D. 26,943 N.W.2d 484.........c.ccun....... 16
Hein v. Zoss, 2016 S.D. 73, 887 N.W.2d 62.......cccceviviiiiiiiinnnnn.n. 2,4,19, 23-28
Huether v. Mihm Transp. Co., 2014 S.D. 93, 857 N.W.2d 854.................. 16, 17
Johnson v. United Parcel Serv., Inc., 2020 S.D. 39, 946 NW.2d 1.................. 17
O-Brien v. R-J Dev. Corp., 387 N.W.2d 521 (S.D. 1986)....ccceiveiiriiriininnennnnn. 28
Patterson v. Plowboy, 2021 S.D. 25, 959 N.W.2d 55....cceiiviiiiiiiiiiiiiiiiiieeennen. 16

111



Schelske v. S.D. Poultry Co-op, Inc., 465 N.W.2d 187 (S.D. 1991).................. 33
TABLE OF AUTHORITIES (CONT.)

Page
Smith Angus Ranch, Inc. v. Hurst, 2021 S.D. 40, 962 N.W.2d 626........ 2,22, 28
Smizer v. Drey, 2016 S.D. 3, 873 N.W.2d 697...cceiiiiiiiiiiiiiiiiiiiiieieeeiaenn, 30
Studt v. Black Hills Fed. Credit Union,

2015 S.D. 33,864 N.W.2d 513..cucuiniiiiiiiiiiiiiiiiieee e 22,26
Ward v. Lange, 1996 S.D. 113, 5563 N.W.2d 246.......ccccvvvviviirinininannnn. 32, 34, 36
Wright v. Temple, 2021 S.D. 15, 956 N.-W.2d 436......cccviiiiiiiiiiiiiiiininnnnnn. 2,16
Wyman v. Bruckner, 2018 S.D. 17, 908 N.W.2d 170................. 21-23, 32-33, 39
OTHER CASES:

Dakota Provisions LLC v. Hillshire Brands Co.,

226 F.Supp.3d 945 (D.S.D. 2016)...ucuiuieiiinininiiiiieeeieeeeeeeee e eenen 18

STATUTES:
SDCL 15-6-50(8) .+ vnvueneneenteeeeeeeeeeeeee ettt eeeaeeaeenenns 2,5,16
SDCL 15-26A-8. ..ttt e ee e e 1
SDCL 15-26A-T .o ettt et 1
SDCL 15-26A-22. ... ittt ettt a e 1
SDCL 15-26A-66. ... cnininininiiiiieie et e e et e e e enes 41
SDCL29A-6-104 ... cniiiiiiiii e aee 2,36
ST D101 D5Te B e PP PP P PR PRPPN 18
S L BO-3-T ettt 19
T D108 IS0 L e OO 19
S D101 D510 L B/ PP 18

v



N1 D100 DTS R B2 | B PP 18
TABLE OF AUTHORITIES (CONT.)
Page
SECONDARY SOURCES:
G S, AenCY § 28 it e e 25
Defending Attorney-in-Fact from Claims et seq.,

140 Am. Jur. Trials 185, § 84 (May 2021)...ccviieiiiriiriiiiiiieieieeieeneneieennens 33
Est. Tax & Pers. Fin. Plan (May 2021)....cccuvieiiiiiieiiiiiieeneeieeieeeeeeiiiienaenn 18
R.2d of Aency § 889 .. e 19
R.2d of Aency § 890....cuuiniiiiiii i e 19
R.BA 0f AGENCY § 8.06. . cueineiniiriitiiiii it eet ettt eeeaeeeaeeaeeeneeans 25
R.BA Of Trusts § T8 .ttt e et e e e e e e e e e e eeaeeans 24



PRELIMINARY STATEMENT

Citations to the settled record as reflected by the Clerk’s Index are
designated with “R.” and the page number. Citations to the Appendix to this
brief are designated as “App.” and the page number. The transcripts of the
jury trial, pre-trial hearing, summary judgment hearing, and other
proceedings held before the circuit court are included and paginated within
the record and are cited as “R.” and the page number.

JURISDICTIONAL STATEMENT

Appellee agrees that this Court has jurisdiction over this appeal,
including his notice of review, under SDCL 15-26A-3(1) and (2), SDCL 15-
26A-7, and SDCL 15-26A-22.

REQUEST FOR ORAL ARGUMENT

Appellee respectfully requests the privilege of appearing for oral

argument before this Honorable Court.



II.

I11.

IV.

STATEMENT OF THE ISSUES

Did the trial court commit legal error or abuse its
discretion in applying Bienash v. Moller and its progeny
to deny summary judgment on the breach of fiduciary
trial or in its evidentiary rulings at trial?

The trial court denied the Estate’s motion for summary judgment on
breach of fiduciary duty and overruled its objections concerning the
agreements between Kevin and his father regarding the operation and
maintenance of his farm and their business together.

Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431

Hein v. Zoss, 2016 S.D. 73, 887 N.W.2d 62

Estate of Bronson, 2017 S.D. 9, 892 N.W.2d 604

Smith Angus Ranch, Inc. v. Hurst, 2021 S.D. 40, 962 N.W.2d 626

Did the trial court abuse its discretion in settling the jury
instructions and thereby prejudice the Estate?

The trial court overruled the Estate’s objections to four jury
Instructions and declined to grant a proposed instruction.

e [FEstate of Bronson, 2017 S.D. 9, 892 N.W.2d 604
e Heinv. Zoss, 2016 S.D. 73, 887 N.W.2d 62
e Garrett v. BankWest, Inc., 459 N.W.2d 833 (S.D. 1990)

Did the trial court err in granting judgment as a matter of law
on Kevin’s conversion counterclaim?

At the close of evidence, the trial court granted judgment as a
matter of law to Kevin on his conversion counterclaim.

e Estate of Card v. Card, 2016 S.D. 4, 874 N.W.2d 86
e SDCL 29A-6-104(1)
e SDCL 15-6-50(a)(1)

By Notice of Review: Did the trial court err in holding that the
POA did not expressly authorize self-dealing up to a certain
annual amount and in refusing to instruct the jury to deduct
such amounts from any award of damages?

e Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431 (and its progeny)
o Wright v. Temple, 2021 S.D. 15, 956 N.W.2d 436






STATEMENT OF THE CASE

This appeal arrives from a unanimous jury verdict in favor of Appellee
Kevin Lynch on various claims lodged against him by one of his two sisters,
Ann Lynch, acting in her capacity as Personal Representative of the Estate of
Robert T. Lynch (“Ann” or “Estate”), their deceased father. Robert “Bob”
Lynch had appointed Kevin and Ann to serve together as Personal
Representatives of his Estate, but Kevin voluntarily resigned once Ann made
her intention to sue him clear. (R. 5289).

The case began on August 28, 2018, when Ann filed a complaint on
behalf of the Estate against Kevin in Clay County alleging breach of fiduciary
duty, conversion, and elder exploitation and seeking punitive damages. (R.
2). Ann alleged that Kevin had taken financial advantage of his father
concerning their operation of the farm and their business together. (R. 2-9).

On October 23, 2018, Kevin filed his answer and counterclaim. (R. 23).
Kevin alleged the Estate converted funds from a joint checking account in
which Bob granted him rights of survivorship. (R. 28). Even though it
rightfully belonged to Kevin after Bob’s death, Ann directed him to transfer
$110,000 in the account to the Estate, which Kevin promptly did. (R. 29).

Summary judgment denied

On May 22, 2020, Ann filed a motion for partial summary judgment on

breach of fiduciary duty. (R. 64). She contended that this Court’s decision in

Bienash v. Moller and related decisions entitled the Estate to judgment as a



matter of law against Kevin on that claim. (R. 70-83). Kevin opposed the
motion and brought his own motion for partial summary judgment on his
conversion counterclaim. (R. 258).

A hearing on the competing motions was held before the Honorable
Tami Bern on June 10, 2020. (R. 935, 3921). On July 22, 2020, Judge Bern
issued her ruling. (R. 943). First, the court denied the Estate’s motion:

Kevin concedes he was appointed as Robert’s attorney in fact
pursuant to a power of attorney dated December 5th, 2007. This
creates a fiduciary duty as a matter of law. The issue then, for
the summary judgment, is whether the undisputed material
facts established that Kevin breached that duty imposed by the
fiduciary relationship.

(R. 948). Judge Bern rejected Ann’s Bienash-as-a-matter-of-law argument:

The Court agrees with Kevin that Bienash is materially
distinguishable from the facts here, as the self-dealing in that
case exclusively involved the attorney issuing himself gifts.
Here, Kevin asserts that the expenditures were for the benefit of
Robert.

In Hein vs. Zoss, the trial court prohibited Zoss from introducing
evidence that even though he leased land to himself, he did not
breach his fiduciary duty of loyalty created pursuant to the
POA. The Supreme Court reversed, finding the proferred
evidence was relevant to show whether Zoss acted with the
utmost good faith and for the benefit of the beneficiary.

Whether Kevin breached his fiduciary duty to Robert by virtue
of the expenditures and cashing in the CD are issues of fact for
the jury.

(R. 948-49). Judge Bern also denied Kevin’s motion. (R. 945, 953). On July
29, 2020, the court entered its order reflecting its rulings. (R. 935).

Jury Trial



A twelve-member jury was empaneled to hear and adjudicate the
claims in a four-day trial commencing on September 28, 2021. (R. 4145). At
the close of evidence, Judge Bern granted the Estate’s motion to instruct the
jury on punitive damages and denied the Estate’s motion for judgment as a
matter of law on its three claims, holding that because the evidence was
disputed they should be resolved by the jury. (R. 5757, 5774). Judge Bern
then granted Kevin’s motion for judgment as a matter of law under SDCL 15-
6-50(a) on his counterclaim for conversion. (R. 5773-4).

Unanimous Verdict

On October 1, 2021, the jury returned a unanimous verdict for Kevin
on the claims brought against him. (App. 46; R. 3868-69). On October 18,
2021, the court entered judgment on the jury verdict in favor of Kevin and on

his counterclaim against the Estate in the amount of $110,000. (R. 3878-79).

STATEMENT OF THE FACTS

Bob and his son, Kevin (now 65 years old), farmed together almost
their entire lives. For nearly five decades, they raised corn, soybeans, hogs,
and cattle on almost 700 family acres in Clay County. (R. 4180-82, 4565,
4568-69; Ex. 443). Bob’s wife and Kevin’s mother, Mary Imelda, helped with
the work and served as the farm’s bookkeeper. (R. 4181, 4566-67).

While Kevin spent his life working, partnering with, and then caring
for his father, his sisters Ann and Carleen chose to excuse themselves from

those responsibilities and live out their lives, as was their perfect right to do,



in Europe and on the east coast. (R. 4180). Both sisters left South Dakota
shortly after high school and moved to Switzerland after college, with Ann
later deciding in 1996 to return to the United States and live in North
Carolina. (R. 4568, 5258, 5683, 5700). Although distance was an obstacle,
Ann and Carleen loved their father, spoke with him often on the phone, and
tried to return to South Dakota at least once a year. (R. 5259, 5683, 5703).
Throughout his life, Bob never chose to discuss with his daughters his
finances or his farming partnership and livestock operations with Kevin. (R.
5294-97, 5351, 5703-04).

Over almost half a century, Bob and Kevin’s working relationship
evolved from Kevin as a young boy doing his chores with Dad, to being paid
an hourly wage, then eventually to a 50/50 partnership in 1979, switching to
a 60/40 crop-share and cattle-share partnership when Bob’s shoulders gave
out and he retired in 1995, and finally in 2012 to a landowner/farm manager
agreement with a continuing partnership in their cattle business. (R. 4182-
83, 4567-68, 4571-73, 4583-86).

Over the years, Kevin and Bob shared the cost of the equipment and
machinery needed for their operation. (R. 4574-75, 4579, 4581-82, 4584-85).
As father and son, their agreements over the years were based on their word
and deep family relationship and were not executed as formalized written
contracts. (R. 4183, 5158-59).

After 48 years of marriage, Mary Imelda passed away in 1999. (R.



4181). Bob and Kevin pressed on together alone. Kevin lived on his own
small homestead about three miles away, but he continued to work with Bob
every day: farming, raising cattle, and maintaining Bob’s land. (R. 4587). As
Kevin testified, “I checked on him every day, make sure he was okay, make
sure he got up, had his breakfast, got dressed for the day.” (R. 4596).

In 2006, after his shoulders gave out, Bob moved off the farm to live in
Vermillion with a longtime friend who also had lost her spouse. (R. 4190,
4588). Kevin continued to provide all the labor for their farming, crops, and
livestock operations and maintained the 700-acre farm, including his father’s
homestead and house, and all his tillable and non-tillable acres. (R. 3494,
4570-71, 4601-02; Ex. 425).

2007
Durable Power of Attorney

Bob hired Attorney Mike McGill for various matters over the years,
including writing wills. (R. 5231-32). In 2007, Bob asked McGill to prepare a
durable power of attorney for financial management and health care (“POA”)
in favor of Kevin. (App. 1; Ex. 201; R. 1656, 4192, 4194, 5234). After
discussing his intentions for the POA with Kevin, Bob met with McGill to
finalize the documents. (Ex. 201; R. 1656, 4192, 4197). McGill explained the
POA and its effect to Bob, but not to Kevin. (R. 5235-36). Bob signed the
POA on December 5, 2007. (R. 1663, 5234).

The POA granted Kevin general authority to handle all Bob’s affairs,

including specific authority to maintain bank accounts, provide compensation



for services, and disburse funds “for maintenance, repair, improvement,
management, or any other purposes in connection with any real or personal
property or any interest therein owned by me,” as well as to make all
decisions regarding the management and acquisition of real and personal
property such as farm equipment, machinery, and vehicles. (R. 1656-57,
4199-200, 5160-64, 5364).

In addition, the POA included a provision allowing gifts to others on
Bob’s behalf, expressly including Kevin, in amounts up to the annual IRS gift
tax limitation each year, as well as a specific provision allowing Kevin to gift
to himself funds for medical expenses. (R. 1659). Even after the POA, Bob
continued to handle his financial affairs for several years. (R. 4208-09, 5160).

2008
Joint Account with Rights of Survivorship

Bob only had one checking account. (R. 5308). Shortly after issuing
the POA in 2007, Bob signed separate paperwork on February 1, 2008,
allowing Kevin to sign checks on his account as power of attorney. (App. 18-
19; Exs. 25, 204 at 3-4; R. 1673, 5131-32). At that time, the checking account
was listed as “Kevin J. Lynch POA for Robert T. Lynch” and a “POA
Designation” account. (Exs. 25, 204 at 3-4; R. 1673, 5132-33). This was done
for Bob’s convenience to allow Kevin to write checks for Bob’s bills. (R. 5133).

Three months later, on May 13, 2008, Bob independently decided to
change the account to a joint account with rights of survivorship in Kevin.

(App. 16-17; Exs. 25, 204 at 1-2; R. 1671, 5133-34). Without informing or ever



discussing it with Kevin, Bob went down to the bank alone and signed
documents to make that change, which redesignated the account as “Robert
T. Lynch and Kevin J. Lynch” and “Joint with Rights of Survivorship.” (Exs.
25, 204 at 1-2; R. 1671, 4212, 5135-37, 5227-28, 5737-38). Later that same
day, the bank contacted Kevin and asked him to sign the document. (R.
5135). Kevin did not understand he had rights of survivorship, or even what
that meant, until his attorneys informed him several months after Bob died.
(R. 5319-20, 5135-36, 5224-28). No evidence was produced at trial that when
Bob made these changes on May 13, 2008, he intended anything other than
for the account to belong to Kevin at Bob’s death.

2010
Last Will and Testament

Bob’s previous wills mostly had divided everything equally between his
children, but in 2010 he decided to change that. (App. 22-23; Ex. 36; R. 2990,
5232, 5238-40). He asked Attorney McGill to draft a new will that devised 51
percent of his land to Kevin, and 24.5 percent each to Ann and Carleen.

(App. 10; Ex. 202; R. 1665-56, 4218, 4316). The new will also devised “any
and all farm machinery, farm equipment, tools, implements, harvested grain
in inventory, harvested soybeans, farm pick-up, farm truck, and all livestock
that I might own at my death” to Kevin. (App. 10; Ex. 202; R. 1665, 4219).

McGill satisfied himself that Bob was competent, capable of

understanding and controlling his financial affairs, and not subject to any

undue influence. (Ex. 36; R. 2990, 5251-53). He documented Bob’s wishes in

-10 -



a memorandum. (App. 22; Ex. 36; R. 2990, 5251-53). It was no surprise that
Bob favored Kevin in the disposition of his property, as his will explained:

SEVENTH: In this my Last Will and Testament I have

benefitted my son Kevin J. Lynch over my two daughters. I do

this because he stayed home to help me on the farm. He has

also helped me considerably in my problems in daily living as I

have aged. I further have the specific intention of continuing on

the farming heritage in the Lynch family. For these reasons, I

have provided more to my son Kevin J. Lynch than to the other

children.

(App. 13; Ex. 202; Ex. 36; R. 1668, 2990-91, 5240-42).

Kevin understood Bob was going to change his will to grant him 51
percent of the land but did not know Bob was devising him all the farm
equipment. (R. 4655-57, 5250). Kevin never saw or had a copy of the will
until its official reading after Bob’s death with Ann, Carleen, and their
husbands immediately after the funeral. (R. 4657, 5249). Because Kevin
believed she would make things difficult, he advised Bob not to appoint Ann
as a co-personal representative, but Bob rejected that advice and appointed
both Kevin and Ann to represent his estate. (Ex. 202; R. 1668, 4217, 4655-
56). Bob’s 2010 will was admitted to probate without any challenge.
(13PRO18-000011).

Although mentally sharp, Bob’s physical health continued to gradually
decline. After two shoulder surgeries and a stroke, he “went from using a
cane to get around to using a walker and eventually he had to go to a

wheelchair.” (R. 4587-90). In late 2011, Bob and Kevin agreed he should

move into the Sanford nursing home in Vermillion, where he lived for the
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next six-plus years until his death. (R. 4191, 4589-90). Kevin continued to
visit his father nearly every day and attended the overwhelming majority of
his medical appointments over the years until his passing. (R, 4597).

After Bob entered the nursing home, he and Kevin decided to purchase
a mid-sized pickup truck, because with “being hoisted out of his wheelchair”
it was hard for Bob to get into Kevin’s heavy-duty truck to visit the farm or
go anywhere. (R. 4591, 4596, 5157-58). At trial, Ann admitted that
purchasing the smaller truck for Bob’s needs was reasonable. (R. 5282).

Bob remained capable of making his own financial decisions and
continued to do so. (R. 4597-99). He and Kevin continued to discuss every
aspect of their business together and Kevin would regularly take Bob out to
inspect and spend time outdoors on the farm: “[I]t made him happy.” (R.
4590-91, 4597-601, 5157).

2012
The new farming arrangement

Bob and Kevin agreed that beginning in 2012, rather than exposing
Bob’s care and security to the financial uncertainty of raising crops
themselves, the farm’s tillable land (about 583 acres) should be cash rented to
the Solomons, a neighboring farm operation. (R. 4231-33, 4603-04, 4634,
4665-66, 5143). This would ensure Bob would have the $80,000 needed each
March to pay his nursing home bills. (R. 4231-33, 4603-04, 4630, 4634-36).
Bob asked Kevin to negotiate a lease with the Solomons for the tillable acres

on Bob’s farm. (R. 5143).
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From that time until Bob’s death, Kevin continued driving to Bob’s
farm every day, maintaining the house, out-buildings, homestead, and non-
tillable land, including tree belts and miles of fencing; performing snow and
brush removal; mowing and spraying for weeds; doing road and dirt work;
repairing and maintaining the farm equipment, vehicles, and machinery; and
running their cattle operations on about 80 acres of pasture. (R. 4234, 4607-
28, 4667-68). It was important to Bob that they remain in the livestock
business—Bob loved running cattle. (R. 4602, 4605, 5154). And although
“[h]e knew it was a big chore for one man,” Bob “wanted to keep his only son
on the farm.” (R. 4605).

As Bob and Kevin discussed, leasing the tillable land to the Solomons
would result in a substantial reduction in income for Kevin, but it was in
Bob’s best interests and necessary to take care of his needs. (R. 4603-04,
4636-37, 4667, 5220). To implement this change for Bob’s benefit, Kevin
agreed to modify their 60/40 crop-share arrangement that had been in
existence since 1995. (R. 4626, 4667). In its place, they agreed Kevin would
continue maintaining all the pasture and non-tillable acres, homeplace, and
cattle herd, be paid an annual $30,000 fee for his labor and farm
management and receive the calves from their cattle. (R. 4235; 4708-10,
4764-65, 5149, 5154). The evidence showed that this $30,000 annual
payment from 2012 to 2018 was not even enough to cover Kevin’s health

insurance—which alone was $10,000 to $12,000 per year—and living
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expenses. (R. 4709-12, 4759-63, 5150-51).

Without the 60/40 crop-share arrangement, Kevin would no longer be
able to afford making payments on his existing farm-related debt. (R. 4243-
47, 4583, 4637-38, 4653-54, 4666-67, 4704-07, 5144). Bob agreed that Kevin
needed to be debt-free to continue their cattle operations and maintain Bob’s
property without income from the tillable land. (R. 5148). As an additional
part of their new arrangement, therefore, Bob agreed to pay off Kevin’s farm-
related obligations, including an operating loan and debt for a John Deere
tractor purchased in 2010. (R. 4243-47, 4583, 4637-38, 4653-54, 4666-67,
4704-07, 5144-48). Ann admitted Kevin used these funds from the joint
account to pay farm-related and equipment obligations and that Kevin did
not live a lavish or extravagant lifestyle. (R. 5348-50).

After renting the tillable acres in 2012, Kevin continued maintaining
the cattle herd, managing the farm, maintaining their equipment,
maintaining the non-tillable acres including mowing, fixing fences, trimming
and removing trees, removing snow, and performing other farm and property-
related tasks. (R. 4234, 4607-28, 5378). Kevin satisfied his obligations under
his agreement with Bob.

As Kevin and Bob anticipated, Kevin’s income plunged after their new
arrangement was implemented. (R, 4637-38). In the first year, he went from
a net income of $47,000 to a net loss of $16,500—a $65,000 decline. (R. 4639).

In the second year, the net difference was more than $100,000 from his
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previous income. (R. 4640). The annual payment and debt relief Kevin
received as compensation for all the work he continued to do made up for
some of those losses. (R. 4630). Meanwhile, Bob’s net income increased as
predicted and his nearly $550,000 in nursing home expenses from 2011 to his
death in 2018 were paid in cash in full. (R. 4603-04, 4636-37, 4647-50).

Farm equipment, pick-up truck,
Morton buildings, and CD’s

In addition to criticizing the arrangement between Kevin and Bob, Ann
took issue with the purchase of various pieces of farm equipment, two Morton
buildings for storage of vehicles and equipment, as well as the use of
$44,590.22 from Bob’s CD’s (which Bob had made payable on death to Kevin
and were not part of the Estate) to help pay for a mid-sized pick-up truck in
which Bob was able to ride. (R. 4592-95, 4554, 5158, 5175-76, 5382).

The farm equipment purchased over the years using funds from the
joint account (small tractors, mowers, sprayers, lawn seeder, tree sheerer,
Bobcat skid steer, trailers), always with Bob’s full knowledge and consent,
was necessary and used for the continued maintenance and operation of Bob’s
farm homestead, pasture and non-tillable acres, and their cattle operation.
(R. 2227, 2968, 3747, 4668-99, 4700-01, 5146-47, 5186, 5220, 5364-65, 5381;
Exs. 16, 235, 436). Ann admitted Bob would have understood what
equipment was needed to maintain his farm and run the cattle. (R. 5355).

At his death, Bob owned all the equipment in question, as well as the

Morton buildings in which it was stored, and all those assets were part of
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Bob’s estate. (R. 4555, 4668-99, 4701-03, 4786-86, 5356-67). As Bob and
Kevin agreed, the Morton buildings were erected on land owned by Kevin due
to flooding on Bob’s land that seeped through the mud floors of Bob’s old
storage sheds:

[W]e discussed how many square foot we would need to put the

equipment that was setting outside indoors, and we discussed

the flooding issues on the farm, and he didn’t really have a good

spot to put it, so I asked him if he’d be in favor of building them

on my property, which we didn’t have water issues. And he was

all for that.
(R. 3727, 4575-78, 4783-89, 5156-57, 5372; Ex. 429). There had been break-
ins at Bob’s farm after he moved into Vermillion, and fear of burglary or theft
of the equipment was another reason they decided to place the Morton
buildings near Kevin’s home. (R. 5371). At trial, Ann admitted this was a
reasonable decision. (R. 5372).

The Estate’s conversion of the joint account

After Bob’s death on March 13, 2018, Ann directed Kevin to transfer
the funds from the joint account for which Bob, unbeknownst to Kevin, had
granted him rights of survivorship. (R. 4283, 4286, 5135-37, 5316). Not
understanding that it now belonged solely to him, Kevin obediently wrote a
check to the Estate for $110,000 in that account. (Ex. 39; R. 2992, 4286,
5137-38, 5316, 5324). After discovering Kevin had rights of survivorship, his
counsel notified Ann about Kevin’s right to the funds. (R. 5139, 5321). Ann

refused to return the money. (Ex. 7; R. 2956, 5139, 5321-23).

When Bob died, his land was free of debt and appraised at $4,249,648.

-16 -



(R. 4561, 5377). Under the will, Kevin received about $2.2 million in land,
while Ann and Carleen each got more than $1,000,000 in land. (R. 4561).

STANDARD OF REVIEW

Ann has raised six issues challenging the denial of the Estate’s motion
for partial summary judgment, evidentiary rulings and jury instructions, and
the grant of judgment as a matter of law on Kevin’s conversion counterclaim.

Summary Judgment. This Court reviews the disposition of a motion
for partial summary judgment do novo. See Patterson v. Plowboy, 2021 S.D.
25,9 11, 959 N.W.2d 55, 58.

Evidentiary Rulings. This Court will not overturn evidentiary
rulings “absent a clear abuse of discretion.” Graff v. Children’s Care Hosp.,
2020 S.D. 26, § 13, 943 N.W.2d 484, 488. This standard looks at: (1) whether
the trial court abused its discretion in making an evidentiary ruling; and (2)
whether this error was a prejudicial error that “in all probability” affected the
jury’s verdict. Frye-Byington v. Rapid City Med. Ctr., LLP, 2021 S.D. 3, § 10,
954 N.W.2d 314, 317. “An abuse of discretion 1s a fundamental error of
judgment, a choice outside the range of permissible choices, a decision, which,
on full consideration, is arbitrary or unreasonable.” Id.

Jury Instructions. This Court affords a jury verdict “a presumption
of validity.” Huether v. Mihm Transp. Co., 2014 S.D. 93, § 23, 857 N.W.2d

854, 863. This Court reviews a decision to grant or deny a particular
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instruction under an abuse of discretion standard, which requires both error
and prejudice. Wright v. Temple, 2021 S.D. 15, 9 8, 956 N.W.2d 436, 448.

SDCL 15-6-50(a)(1). This Court reviews a decision to grant or deny a
motion for judgment as a matter of law de novo. Johnson v. United Parcel
Serv., Inc., 2020 S.D. 39, § 26, 946 N.W.2d 1, 8. It is appropriate when “there
is no legally sufficient evidentiary basis for a reasonable jury to find for that
party on that issue[.]” Huether, 2014 S.D. 93, 29, 857 N.W.2d at 863.

ARGUMENT

I. THE JURY VERDICT AND JUDGMENT FOR KEVIN SHOULD
BE AFFIRMED.

Ann’s theory of the case was that Kevin is a thief who stole from their
father and robbed his Estate, thereby depriving her and her sister of a
greater inheritance. The jury didn’t buy that claim. The Estate’s appeal is
predicated on her argument that the jury was not supposed to hear about
Kevin’s farming agreements and discussions with his father and business
partner. Because most issues are based on Bob’s grant of power of attorney
to Kevin, it may be helpful to examine this Court’s jurisprudence surrounding
powers of attorney and agency in general, including Bienash v. Moller and
later cases clarifying that decision and limiting its scope.

A. Agency and POAs under South Dakota Law

Oral agreements regarding the operation of a family farm are common
in South Dakota. As Mom and Dad age, the farm often is passed down to a

child or close family member. Rarely is anything put in writing about how
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the parents want the farm to run once they are no longer actively working.
Often, the person closest to the parents has been farming with them for
decades and is the natural choice for a POA when the right time arrives. It
would be unusual for such parents to grant a POA to a child who had chosen
to move far away and has nothing to do with the farm or helping to care for
them as they grow old. And if acceptance of a POA precluded the child who
stays to farm with a parent from continuing to engage in that partnership, it
would never be accepted or offered.

Fortunately, that is not the law.

Agency is a creature of state law and governed both by statutory and
common law. Dakota Provisions LLC v. Hillshire Brands Co., 226 F.Supp.3d
945, 952 (D.S.D. 2016) (applying South Dakota law). “Agency is the
representation of one called the principal by another called the agent in
dealing with third persons.” SDCL 59-1-1; Dahl v. Sittner, 429 N.W.2d 458,
462 (S.D. 1988). A power of attorney creates an agency relationship governed
by the law of agency. SDCL 59-12-1(7).! As explained in one treatise:

Power of Attorney is merely a relationship between a principal

(the property owner) and an agent (the appointed attorney-in-

fact). As such, it is subject to all of the traditional legal

doctrines dealing with principals and agents, except where

modified by statute. A Power of Attorney does not transfer the

principal’s rights to deal with his or her property, but merely
duplicates those rights in the attorney.

1 South Dakota’s new Uniform Power of Attorney Act, SDCL §§ 59-12-1 to 43,
cited for informational purposes, does not apply to acts before its effective
date (July 1, 2020) and does not apply to this case. SDCL 59-12-40(4).
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2 Est. Tax & Pers. Fin. Plan § 17:7 (May 2021). A “durable” power of
attorney, which remains in effect even when the principal becomes
Incompetent or incapacitated, is presumed valid under South Dakota law.
SDCL 59-6-11; SDCL 59-7-9.

As a matter of law, a fiduciary relationship exists when a power of
attorney 1s created. Hein v. Zoss, 2016 S.D. 73, 9 8, 887 N.W.2d 62, 65.
Fiduciary relationships are built on trust and reliance placed by one in
another to act faithfully. A fiduciary owes duties of loyalty and care. As
courts have recognized, however, what those duties encompass is fact-specific
and varies among types of fiduciary relationships.

Agency differs from a trustee relationship in important ways. For
example, while a trustee normally is not subject to the control of the settlor or
beneficiaries, an agent or attorney-in-fact must carry out the principal’s
orders and cannot disobey them, even when contrary to the instrument
creating the agency, except “where it is clearly in the interests of his principal
that he should do so, and there i1s not time to communicate with the
principal.” SDCL 59-3-7. As a result, “[a]n agent must use ordinary diligence
to keep his principal informed of his acts in the course of the agency.” SDCL
59-4-1; R.2d of Agency §§ 389-90 (“One employed as an agent violates no duty
to the principal by acting for his own benefit if he makes a full disclosure of
the facts to an acquiescent principal and takes no unfair advantage of him”).

Similarly, “a guardian and an attorney-in-fact are two separate and
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distinct entities.” Guardianship of Blare, 1999 S.D. 3, § 15, 589 N.W.2d 211,
214. “A guardian may be appointed without the ward’s consent or capacity
and 1s ‘substituted by law,” whereas “an attorney-in-fact is appointed by the
individual, not the court, and the individual may modify or abrogate the
attorney-in-fact’s duties and powers.” Id. Here, the evidence demonstrated
Kevin’s fulfillment of his obligations as agent to keep Bob informed, obtain
his consent, follow his instructions, and deal with him fairly at all times.

This Court has rejected the notion that once a POA is granted, every
subsequent act of the attorney-in-fact involves a fiduciary duty. Estate of
Bronson, 2017 S.D. 9, Y 11, 892 N.W.2d 604, 608-09. Rather, South Dakota
law will imply such duties to matters outside of a POA only where one party
to a relationship is unable to fully protect its interests and the unprotected
party has placed its trust and confidence in the other.

Thus, this Court held there was no breach of fiduciary duty where a
father, who previously granted his son a POA, was independently and
competently handling his own financial affairs when he went to the bank to
request the creation of a joint account with his son, even though the son
actually signed the document creating the account on behalf of his father at
his request. Id. (explaining that because father/principal could handle his
own affairs, “none of the factors necessary for a fiduciary relationship were
present in this banking transaction”).

Importantly, authority to use a POA to make self-dealing gifts or other
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gratuitous transfers exists only if the instrument provides clear and
unmistakable language specifically authorizing the acts. Estate of Stoebner
v. Huether, 2019 S.D. 58, 4 19, 935 N.W.2d 262, 267-68. But self-dealing
occurs only when an agent actually pits their personal interests against their
obligations to the principal in violation of the duty of loyalty. Id.; Wyman v.
Bruckner, 2018 S.D. 17, 9 23, 908 N.W.2d 170, 177.

To enforce that limitation, the powers granted by a POA cannot be
contradicted by parol evidence. An attorney-in-fact cannot rely on an alleged
oral authorization for making a self-dealing gift, or other gratuitous transfer,
where the POA agreement itself does not expressly authorize such gifts. In
Bienash, 2006 S.D. 78, 99 5-9, 721 N.W.2d 431, 432-33, this Court examined
the scope of admissible evidence in a case involving a POA executed by
Duebendorfer, an elderly bachelor, in favor of his great niece and her
husband, the Mollers. The POA did not contain any language giving the
Mollers the power to make self-dealing gifts. Yet the Mollers used it to make
themselves beneficiaries of Duebendorfer’s bank accounts and CDs. An heir
of Duebendorfer filed breach of fiduciary duty claims against the Mollers.

On appeal, this Court held that an attorney-in-fact may not use a POA
to self-deal unless it expressly provides authorization for self-dealing acts in
clear and unmistakable language. It further held that “oral extrinsic
evidence” was not admissible to raise a factual issue on whether the grantor

of a POA intended to allow the attorney-in-fact to use it to make gifts to
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himself or self-deal. Id., § 27.

Bienash, and each of the cases on which it relied, was aimed at
transactions in which an attorney-in-fact used a POA to give himself gifts or
make other gratuitous transfers. (R. 1328 at fn.2, collecting cases). In
Bienash, the attorneys-in-fact used the POA to change the beneficiary on the
principal’s bank accounts and CDs to themselves for a total gift of $266,000.
Id., 99 1, 7-8, 15. The attorneys-in-fact never disputed that changing the
POD designations resulted in gifts of the principal’s funds. The only issue
was whether oral extrinsic evidence was admissible to show that the
principal granted permission to make these gratuitous transfers using a POA
that did not expressly authorize such gifts. Id., 49 15, 16, 17, 27. As this
Court later clarified: “Our cases, including our most recent decision in
Stoebner, have only applied the rule in Bienash to acts of self-dealing by an
attorney-in-fact acting under a written POA.” Smith Angus Ranch, Inc. v.
Hurst, 2021 S.D. 40, q 22, 962 N.W.2d 626, 631 (emphasis supplied).

In Studt v. Black Hills Fed. Credit Union, the attorney-in-fact
attempted to use his POA to change the beneficiary on his principal’s CD.
2015 S.D. 33, 99 6-7, 864 N.W.2d 513, 514-15. He argued the POA gave him
the power to make gifts to himself and never argued that he had provided
any type of labor or services to the principal in exchange for these funds.
Given that, this Court found his actions to be self-dealing. Id., 9 8, 11-13.

In Wyman, the attorney-in-fact wrote checks to herself and immediate
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family members from a joint account with the principal and admitted that
the transfers were gifts. 2018 SD 17, 9 5-7, 19, 23, 908 N.W.2d at 173-76.
The attorney-in-fact argued that the POA granted her authority to make gifts
to herself, but never argued that a question of fact existed as to whether the
transfers were for value or part of any longstanding business. Given the
admission that the transfers were gifts, this Court concluded they constituted
“Impermissible self-dealing” under that POA. Id., q 24.

In Stoebner, the attorney-in-fact used his POA to sign a contract to buy
the principal’s land for much less than fair market value, an unmistakable
act of self-dealing, ultimately resulting in a gift to himself of $700,000. 2019
SD 58, 99 1-7, 18-21, 935 N.W.2d at 263-67. This Court concluded there were
no disputed facts on whether the acts were self-dealing.

Other cases have limited the Bienash exclusionary rule. In Hein, a
mother and her sons had a longstanding arrangement where mother allowed
them to farm her land without paying rent. 2016 SD 73, 9 13, 887 N.W.2d at
67. After this arrangement had existed for several years, she named one of
her sons as her attorney-in-fact. Id., § 2. The POA did not expressly allow
her son to self-deal. After their mother died, the sisters who represented
mother’s estate sued the son for breach of fiduciary duty, bringing claims
similar to Ann’s against Kevin. Id., 49 9-13. The trial court excluded all
evidence about the son’s agreements with his mother and the jury rendered a

verdict against him.
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This Court reversed, holding the trial court abused its discretion by
excluding admissible evidence regarding the mother’s intent and long-
standing practice of allowing and encouraging her attorney-in-fact son and
other sons to farm the family land without paying rent. Id., 9 12-13. This
Court further held that the trial court erred in excluding evidence that
“rather than paying rent in the form of money, he paid his mother ‘in terms of
hard work of [him] taking care of her[.]” Id. This Court held the evidence
was admissible and “relevant to show whether [the son] acted with utmost
good faith and for the benefit of [his mother], and its omission prejudiced [her
son]” at the trial. Id.

This Court relied on the Restatement (Third) of Trusts explaining pre-
and post-trusteeship transactions in ruling that the son was prejudiced by
excluding evidence showing that although he farmed the land without paying
rent, he did not breach his duty of loyalty:

After becoming trustee, however, with a responsibility for

protecting the trust estate ... the handling of even a preexisting

claim of this type will involve conflicting interests, requiring at

least disclosure to beneficiaries and that the trustee act in good

faith and in the interest of the beneficiaries.

R.3d of Trusts § 78 cmt. h. Using similar evidence, the jury concluded here
that Kevin acted in good faith, and in Bob’s interests, and that their
agreement in 2012, and Kevin’s actions in reliance on it for over six years,

were a continuation of their preexisting farming agreements, modified for the

benefit of Bob and his immediate needs, as instructed and approved by Bob.
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While it is clear from Bienash and its progeny that an attorney-in-fact
may not make gifts or other self-dealing transfers to himself absent express
written authority in the POA, and may not introduce oral extrinsic evidence
to create a factual dispute on that issue, agency law is equally clear that an
attorney-in-fact does not breach a fiduciary duty or incur liability by
engaging in business transactions with the principal, so long as the principal
has full knowledge and the attorney-in-fact deals fairly with the principal:

The existence of the agency relationship does not of itself forbid

transactions between the principal and agent, and since the

above rule exists to protect the principal, it has no application to

cases in which the agent openly and fairly deals with the

principal, without any concealment or deceptions, as in such

cases, an agent is as competent to deal with the principal as

another.
2A C.J.S. Agency § 287 (June 2021). Thus, where it is demonstrated that one
party owes a fiduciary duty to another, as in an agency relationship, there is
no breach of that duty where the principal consented, the agent acted in good
faith, disclosed all material facts, and otherwise dealt with the principal
fairly. R.3d of Agency, § 8.06 and cmts. b-c.

In Bronson, this Court also recognized limitations on the Bienash
ruling where the accused attorney-in-fact “did not seek to admit oral extrinsic
evidence to show that he had the power to self-deal” and “did not claim
ownership of the money in the account based on a power granted in the power

of attorney.” 2017 S.D. 9, 1 9, 892 N.W.2d 604, 607-08.

The same is true here.
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B. Judge Bern applied Bienash correctly in her evidentiary
rulings and properly denied the Estate’s motions.

As Judge Bern correctly determined both in denying Ann’s motion for
partial summary judgment and in evidentiary rulings at trial, this case is
meaningfully distinguished from cases such as Bienash and Studt. Here,
similar to Hein and Bronson, evidence of Bob and Kevin’s longstanding
farming arrangements, their discussions and agreements regarding the
maintenance of Bob’s property, and their lifelong business together
demonstrated that Kevin was not self-dealing, but rather acting in Bob’s
interests in managing and maintaining the farm. This evidence was relevant
and admissible in determining whether Kevin engaged in self-dealing,
breached his duty of loyalty, committed conversion or “elder exploitation”
against his father, as well as in establishing his affirmative defenses and
defending himself against Ann’s campaign for punitive damages.

The only claim on which Ann sought partial summary judgment was
breach of fiduciary duty. To recover, a plaintiff must prove that: (1) the
defendant was acting as plaintiff’s fiduciary; (2) defendant breached a
fiduciary duty to plaintiff; (3) plaintiff incurred damages; and (4) defendant’s
breach was a cause of plaintiff's damages. Chem-Age Indus., Inc. v. Glover,
2002 S.D. 122, q 38, 6562 N.W.2d 756, 772. This Court long has held that
whether one breached a fiduciary duty is a question of fact. American State

Bank v. Adkins, 458 N.W.2d 807, 811 (S.D. 1990).
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Kevin owed a fiduciary duty to Bob as a result of the POA and the jury
was so instructed. (R. 3840). At the same time, however, Bob was competent
and retained full power to make his own decisions, conduct business, and
enter into transactions. In contrast to the POA in Bienash, Kevin had
authority, expressed in clear and unmistakable language in the POA, to
make gifts or other gratuitous transfers to himself up to the IRS gift
limitation, as well as for medical expenses, although he did not use that
power. (R. 1659, Y14). In contrast to Bienash, as well, whether Kevin
engaged in self-dealing at all was a disputed factual issue in this case.

Unlike in Bienash, Kevin did not seek to introduce oral extrinsic
evidence to create a factual issue on whether he was authorized to use the
POA to give himself gifts or self-deal beyond the IRS limitation. Bronson,
2017 S.D. 9, § 11 (“But these legal principles do not apply here because Butch
did not seek to admit oral extrinsic evidence to show that he had the power to
self-deal”). Viewing the evidence in the light most favorable to Kevin, he did
not use the POA to make gifts to himself and did not self-deal by pitting his
personal obligations against his fiduciary obligations to Bob. He did not use
the POA to change ownership or beneficiary designations on anything. Bob
made those changes. Instead, the evidence demonstrated that Kevin served
his father’s interests by reducing his own income and living up to their
business arrangement to maintain Bob’s land, purchase the equipment

necessary to care for his property, operate the farm, and run their cattle
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business in the manner Bob wanted and expressly approved.

As the jury readily concluded, Kevin was not self-dealing; rather, he
continued to be compensated for his work maintaining and operating Bob’s
farm, as he had been for decades before the POA was signed, and used the
express authority granted by the POA to purchase the equipment and other
things necessary to do that work for Bob. See Hein, 2016 SD 73, 49 12-13
(trial court abused its discretion in excluding evidence of mother’s intent
“relevant to show whether [the son] acted with utmost good faith and for the
benefit of [his mother]”).

The facts of this case are far removed from those in Bienash. Instead,
this case shares similarities with Smith Angus Ranch:

Travis presented testimony that Dee authorized each one of the

transactions at issue. Further, as the circuit court correctly

observed, “there may be evidence,” apart from Travis’ testimony,

“tending to support Travis’[ | contention that Dee not only

approved of, but directed Travis to convert assets of SAR to his

personal use.” Travis was never paid a salary for his work for

SAR, but Dee transferred ownership of SAR vehicles to Travis,

transferred ownership of ranch land to the Hursts, and then

forgave the Hursts’ debt on the ranch land in her will. In her

will, Dee also acknowledged that her favorable testamentary

intent toward the Hursts may upset her sons.

The existence of disputed facts in the record requires that we

reverse the circuit court’s decision granting partial summary

judgment and remand for further proceedings.

2021 S.D. 40, 99 25-26, 962 N.W.2d at 632; O-Brien v. R-J Dev. Corp., 387
N.W.2d 521, 525-26 (S.D. 1986) (holding that agents did not violate fiduciary

responsibilities where principal was kept fully informed and consented to
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transactions). Likewise, whether Kevin breached any duty owed to Bob, or
otherwise stole from or exploited him, was a matter for the jury to resolve.

Contrary to Ann’s argument, Bienash did not create a regime of strict
liability for breach of fiduciary duty claims, and Judge Bern correctly ruled
that Kevin was entitled to introduce the evidence establishing that he did not
breach any such duty. Unlike the one-sided presentation in Ann’s brief, the
jury heard evidence from both sides regarding her criticisms of the farming
operation and the specifics of each check and transaction challenged at trial.
As set forth above, Kevin produced extensive evidence about how the farming
relationship between he and Bob evolved, including Bob’s specific
instructions and their agreements about how the farm should be handled for
decades before and after the POA was signed in 2007, and for more than six
years of Kevin carrying out the final iteration of their lifelong partnership.

Kevin did not use the POA to give himself “gifts” of any kind. He was
paid for his work under an arrangement negotiated with Bob over the
decades they worked together, one that evolved—to Kevin’s financial
detriment—as Bob’s need for cash-flow changed.

The purchases Kevin made using funds from the joint account, always
with Bob’s approval, were for equipment and other things necessary to
maintain Bob’s extensive property and their ongoing business. Those assets
were always owned by Bob and remained in his estate. Although she would

not commit to a dollar amount, Ann agreed Kevin certainly was entitled to
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compensation for all the work he performed for his father from 2011 through
his death on March 13, 2018. (R. 5304, 5378). It was up to the jury to
determine whether Kevin was properly compensated or somehow violated his
fiduciary duties in working with his father, maintaining and managing his
property, and taking care of all his needs.

As Judge Bern correctly recognized, nothing in Bienash or its progeny
prevented Kevin from explaining the truth about his discussions and
agreements with Bob to best ensure he was properly cared for and honor his
wishes regarding the management of his property. The evidence showed that
Bob approved their business partnership and every purchase of equipment
for the farm, and that Kevin did not defraud Bob, but kept him informed,
followed his instructions, secured his agreement for their dealings regarding
the farm, acted in good faith, and dealt with him fairly.

Similarly, nothing in Bienash or its progeny prevented Kevin from
explaining the truth about his discussions and agreements with Bob to prove
his affirmative defenses, including setoff, ratification, and estoppel. Finally,
nothing in Bienash or its progeny prevented Kevin from explaining the truth
about his discussions and agreements with Bob to rebut the allegations that
his conduct was willful, malicious, or done in the spirit of criminal mischief
with reckless disregard of Bob’s rights under the standard for punitive
damages. Smizer v. Drey, 2016 S.D. 3, 9 20, 873 N.W.2d 697, 703 (explaining

that malice is not presumed simply from doing an unflawful or injurious act).
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It would have been impossible for Kevin to defend himself against the
punitive damages claim without being able to explain his state of mind and
the basis for the actions he took in managing the farm by introducing
evidence of his discussions and agreements with his father.

The jury considered all the relevant and admissible evidence and
unanimously found in Kevin’s favor. Their verdict should be affirmed.

C. There was no error in the jury instructions.

Ann raises three issues on appeal related to the instructions. None
has merit. There was no error, let alone prejudicial error, in Judge Bern’s
comprehensive and legally accurate charge to the jury.

Instruction 15. Ann challenges Instruction 15, which defined the role

of a fiduciary, which stated: “The court has determined as a matter of law
that the defendant was acting as a fiduciary for Robert Lynch by virtue of the
power of attorney. The power of attorney document defines the scope of the
fiduciary relationship you are directed to accept as having been proved.”
(App. 24; R. 3840). The instruction further provided that “[flor any act
outside of the scope of the power of attorney, you must determine whether a
further fiduciary relationship exists,” and set forth this Court’s standard for
making such determinations. (App. 24; R. 3840).

Instruction 15 was an entirely accurate statement of the law taken
straight from Bronson:

Applying only the laws of agency and fiduciary self-dealing in a
case like this would create an irrebuttable presumption that

.392.



once a power of attorney is granted, every subsequent act of the
attorney-in-fact involves a fiduciary duty of that agent—even if
it 1s an act regarding a matter unconnected to the agency.

Petitioners cite no law for such a presumption, and we decline to
adopt one. After all, “[t]he law will imply such duties only
where one party to a relationship is unable to fully protect its
interests and the unprotected party has placed its trust and
confidence in the other.” Bienash, 2006 S.D. 78, 4 11, 721
N.W.2d at 434. “We recognize no ‘invariable rule’ for
ascertaining a fiduciary relationship, ‘but it is manifest in all the
decisions that there must be not only confidence of the one in the
other, but there must exist a certain inequality, dependence,
weakness of age, of mental strength, business intelligence,
knowledge of the facts involved, or other conditions giving to one
advantage over the other.”” Id. (quoting Ward v. Lange, 1996
S.D. 113, 9 12, 553 N.W.2d 246, 250).

But here, none of the factors necessary for a fiduciary
relationship were present in this banking transaction. The
evidence undisputedly indicates that Lester was independently
and competently handling his own financial affairs when he
went to the bank to request the creation of the joint account.

2017 S.D. 9, Y 11, 892 N.W.2d at 608-09. Unlike Bronson, this case does not
involve the amanuensis doctrine, but the same principles apply. There is no
per se fiduciary duty for transactions unconnected to a POA. Bob gave Kevin

survivorship rights in their joint account on his own. And the compensation,

including debt relief, Kevin was entitled to receive from Bob for all the

manual labor and other work performed in managing and taking care of

Bob’s land and property from 2011 to 2018 was unconnected to, and not

governed by, the POA granted in 2007.

This Court’s decision in Wyman, in which the attorney-in-fact claimed

she could gift herself money from a joint account, does not change the
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analysis. The issue in Wyman was whether the POA permitted self-dealing.
2018 SD 17, 99 5-7, 19, 23, 908 N.W.2d at 173-76. This Court relied on
Bronson in remanding with instructions to apply the same standard set forth
in Instruction 15 “to determine whether the markers of a fiduciary
relationship were present at the time Morris added Bruckner to the
Dakotaland account.” Id., § 31. Instruction 15 is a complete and accurate

statement of the law, and there was no prejudice in giving it.

Instructions 23, 29, 30, and 31. Ann also says it was error for Judge
Bern to instruct on Kevin’s affirmative defenses. She asserts that
“Instructions 23, 29, 30, and 31 are incorrect, confusing and misleading,”
without explaining how that is so (thus waiving those arguments), but her
real complaint 1s that “more importantly, all of the defenses (consent, release,
ratification, and estoppel) are based upon the oral extrinsic evidence which
the Trial Court improperly admitted under Bienash and its progeny.” (Brief
at 27). That argument is a rehash of Ann’s previous arguments that should
be rejected for the same reasons. Nothing in Bienash or its progeny
prevented Kevin from explaining the truth about his discussions and
agreements with his father to prove his affirmative defenses, each supported
by competent evidence.

Instruction 23 regarding “consent, release, or ratification” expressly
was limited to “a breach of fiduciary duty occurring outside the scope of the

power of attorney or a conversion.” (App. 32; R. 3848). In that context,
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ratification by a principal is a complete defense to claims brought against an
agent or attorney-in-fact. Schelske v. S.D. Poultry Co-op, Inc., 465 N.W.2d
187, 191 (S.D. 1991); Defending Attorney-in-Fact from Claims relating to
Invalidity of Power of Attorney or Violation of Terms and Duties Thereof, 140
Am. Jur. Trials 185, § 84 (May 2021).

Similarly, Instructions 29 and 30 correctly stated the affirmative
defense of estoppel, each instructing that “[t]his defense does not apply to any
breach of fiduciary duty by acts of self-dealing pursuant to the power of
attorney or theft by exploitation of elder.” (App. 39-40; R. 3855, 3856). Ann
admitted that Kevin should be compensated for his work taking care of Bob’s
farm and property from 2011 to 2018. (R. 5378). It would be wrong and
inequitable for Bob’s Estate, which stands in his shoes, to claw back the
compensation Kevin earned and relied upon under his agreement with Bob
for performing all those services he requested and approved, while retaining
the benefits for all those years of labor. Garrett v. BankWest, Inc., 459
N.W.2d 833, 848 (S.D. 1990); Bailey v. Duling, 2013 S.D. 15, § 31, 827
N.W.2d 351, 362.

Refused instruction. Ann’s final criticism on the jury charge is

Judge Bern’s refusal to instruct that: “A fiduciary breaches his fiduciary duty
when he uses his position by enriching the value of property that would
eventually devolve to him.” (R. 1444, 5792-93). But that is an incorrect

statement of law. The refused instruction would require a jury to find a
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breach of fiduciary duty any time a child, who is also the beneficiary of his
parents’ estate plan, used a POA to protect, add to, or increase the value of
any land or any other property he might eventually inherit, which often
would defeat the very purpose of a POA.

Ann’s argument focuses on Kevin’s purchase of equipment needed to
maintain Bob’s property, though her confusing proposed instruction made no
such distinction. Although Ann she claimed Kevin must have known Bob’s
2010 will devised Kevin the farm equipment, the jury didn’t agree.

This Court’s decision in Ward, 1996 S.D. 113, 9 2-3, 14, 5563 N.W.2d
at 248-50, from which the language in the proposed instruction was gleaned,
1s inapposite: the agents in that case already owned the deeds to the land,
while the principal held only a life estate, and the agents, without the
principal’s knowledge, stole the increased rental payments resulting from
1mprovements to the land that were supposed to go to the principal. Kevin,
who had never seen his father’s will (which Bob could have changed at any
time) and did not know it devised him the equipment, was not “feathering his
nest” in following Bob’s instructions to purchase equipment and property
needed to run Bob’s farm—all of which Bob owned—he was ensuring that his
father’s land was properly maintained. In any event, as Judge Bern held in
refusing this legally erroneous instruction, the jury instructions as a whole
provided a complete and correct statement of the law. (R. 5793; App. 24-45).

D. Judgment as a matter of law for Kevin was warranted on
his conversion counterclaim.
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Finally, Ann has appealed from the grant of judgment as a matter of
law on Kevin’s conversion counterclaim for the $110,000 from the joint
account with rights of survivorship. This issue was controlled by the
statutory burden of proof concerning joint accounts. SDCL 29A-6-104(1).

Conversion “is the act of exercising control or dominion over personal
property in a manner that repudiates the owner’s right in the property or in a
manner that is inconsistent with such right.” Ward, 1996 S.D. 113, § 17, 553
N.W.2d at 251. In order to prevail on his counterclaim, Kevin needed to
prove: (1) Kevin owned or had a possessory interest in his joint account with
rights of survivorship; (2) Kevin’s interest in the property was greater than
the Estate’s; (3) the Estate exercised control over or seriously interfered with
Kevin’s interest in the property; (4) such conduct deprived Kevin of his
interest in the property; and (5) Kevin suffered damages as a result. First
Am. Bank & Trust, N.A. v. Farmers State Bank of Canton, 2008 S.D. 83, § 38,
756 N.W.2d 19, 31. The only disputed elements were whether the Estate had
any possessory interest in the joint account at Bob’s death and whether
Kevin’s interest in the funds was superior.

Under South Dakota law, as a matter of law, “[sJums remaining on
deposit at the death of a party to a joint account belong to the surviving party
or parties as against the estate of the decedent unless there is clear and

convincing evidence of a different intention at the time the account is created.”

SDCL 29A-6-104 (emphasis supplied). In other words, Ann was required to
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produce clear and convincing evidence, rather than relying upon speculation,
to overcome the statutory presumption that Bob intended the account to pass
by right of survivorship:

As the party challenging the presumption, the Estate must

present clear and convincing evidence that Jacquelyn “did not

intend the usual rights of survivorship to attach to the joint

asset, but instead intended the arrangement for her own

convenience.” See In re Estate of Steed, 521 N.W.2d 675, 678

(S.D. 1994). “Whether the joint accounts in question were

created by decedent for her own convenience or for the benefit of

the nondepositing joint payees is a question of fact to be

determined from all the facts and circumstances in the case.”
Estate of Card v. Card, 2016 S.D. 4, 4 15, 874 N.W.2d 86, 91. Judge Bern
correctly held that the Estate completely failed to carry that burden.

The time-period that controls in evaluating any evidence regarding
Bob’s intent is May 2008 when the survivorship rights were created: “The
controlling inquiry is [the account holder’s] intent at the time she created the
account.” Id., Y14. Thus, the issue was whether there was clear and
convincing evidence that Bob had a different intention when he changed the
account in May 2008 than to leave those funds to Kevin at his death. At trial,
Ann admitted she had no evidence of Bob’s intent when he created the joint
account. (R. 5311-13).

Bob never discussed with Kevin why he changed the account to a joint
account with rights of survivorship. (R. 5227-28). As Judge Bern recognized,

the snippet of Kevin’s deposition testimony relied upon by Ann—that the

account’s purpose was for the convenience of Kevin paying Bob’s bills—refers
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to February 2008 when Kevin was added as POA to Bob’s account, not to May
2008 when Bob independently changed the account to one with rights of
survivorship in Kevin. (R. 5224-28, 5773-74).

The only witness to the creation of the joint account (other than Bob)
was Deb Christensen, Branch Manager for Bank of the West, who has been
employed there for 30 years and knew Bob. (R. 5725). She testified that
when Bob came in and changed the account in May 2008 to one with rights of
survivorship, she would have explained as part of the bank’s standard
procedure that adding Kevin as a joint owner with rights of survivorship
meant that Kevin would then be an equal owner with Bob and would be its
sole owner upon Bob’s death. (R. 5737-38). She further testified that with
Kevin already having had a POA on the account (given by Bob in February
2008), he could do all the same things he could as a joint account holder,
except become its sole owner when Bob died. (R. 5739). Thus, the only reason
for Bob to change the POA designation (established February 2008) to a joint
account with rights of survivorship in May 2008 would be so Kevin would
legally own the funds in the account upon Bob’s death.

In sum, the only evidence admitted at trial indicated that Bob intended
Kevin to have rights of survivorship and Ann presented zero evidence that at
the time Bob changed the account in May 2008, he had a different intention
than leaving the account to Kevin. (R. 271-76, 5311-13, 5737-39). Judge

Bern properly granted judgment as a matter of law on Kevin’s counterclaim.
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E. Notice of Review

None of this Court’s prior Bienash cases involved a POA that actually
does authorize the attorney-in-fact to make self-dealing gifts. This case is
different. Here, the POA expressly authorized Kevin, in clear and
unmistakable terms, to self-deal by making annual gifts to himself up to the
annual federal gift tax exclusion, which would total $111,000 over the years
in question. (App. 4; R. 1659 at 414, 667-68 at p. 30-34, 1250-55). At
summary judgment, however, the trial court held that the POA did not
expressly authorize self-dealing. (R. 948). That was legal error.

The trial court also erred in refusing Kevin’s proposed instruction that,
as the result of the express terms of the POA, the amounts of the annual gift
tax exclusion should be deducted from any award of damages assessed
against him. (R. 1540). Although Instruction 34 provided those annual IRS
gift tax exclusion amounts for the jury to consider in determining damages,
that did not go far enough. (App. 45; R. 3861). To the extent that the jury
would have found that any transactions at issue amounted to self-dealing and
assessed damages, it should also have been instructed that Bob expressly
authorized Kevin to gift himself up to a minimum of $111,000 over the same
time period and to deduct those amounts.

In the event of a verdict against him, Kevin would have been
prejudiced by the failure to so instruct because it would have denied him

rights expressly granted under the terms of the POA that governed his
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conduct. Wright, 2021 S.D. 15, § 8, 956 N.W.2d at 448 (standard of review).
If those transactions would have been legally deemed self-dealing gifts, they
would have been valid, as a matter of law, up to the amount Bob expressly
authorized them under the POA. Kevin seeks reversal on these issues raised
by notice of review only in the event that there is another trial. Resolution is

unnecessary should this Court affirm the judgment as requested.

CONCLUSION

Kevin respectfully requests that the judgment entered on the jury
verdict in his favor and on his counterclaim be affirmed.
Respectfully submitted this 25th day of April, 2022.
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' ;

o ' PILED.

This Doowment Prepared By:
Do | 0CT 01 2097
P.0.Box 32 .c“""“
Beresford, SD 57004 -
‘ N |2 glgcuﬂ Oongfc}';k S:flfhug?m

© {603) 763-2057

STATE OF SOUTH DAKOTA) DURABLE POWER OF ATTORNEY
' . S8 FOR. FINANCIAT, MANAGEMENT

COUNTY OF CLAY ) . ANDHRALTHCARE

- KNOW ALL MENBY THESE PRESENTS:

* That1, Robert T. Lynch, of 46884 317" Street, Brubank, South Dakota 57010, do
hereby appoint Kevin John Lynch, of 45852 Burbank Road, Burbank, South Dakets 57016,
i living, competent and willing fe act, as my true and lawfuf agent-in-fact (hereinafter my
“Attorney”) for me and in my name, place, and stead to deal generally and in all respects,
without restriction, in and with any property of acy pature whatsoever in which I may have
any interest and to make healthcare decisions as sef forth end described Bezein,

PART 1~ POWERS

A, Srtamory Powers. Ihmbyg;mtwmyattomsysuchpawm a4 are permitted
- end sllowed pursuant to South Dakota Codified Law Chapier 59-3. -
B,  Specific Powers. Without in eny wey Hmiting the broad general power given
to my attorriey above, and in addition to those powers referred ta in Paragraph A sbove, and
not in limitation thereof, I specifically suthorlze my atiormey to act for me in the following

mannes

1. Demand and Receive Property. To demand, receive, collect, and hold sy and
all monies, secutities, end other personal and real property of any naturs whatsoever
belonging o me or in which I mey have an jnterest.

2 Open and Maintain Bank Accownts, To open and mainfain accovnts for me

and in my name In such banks, savings and loan éssociations, and other finencial instihstions
as my afforney may deem best; to make deposits of money balonging to me in such accounts;
and to disburse such monies on the signatwe of my attomey for any prrposes in copnection
with my personal comfort, support, maintenance, healih, and peneral welfare, in such manner

- Page 14656 -



PLATNTIFF'S EXHIBIT(S): 201 - POWER OF ATTORNEY Page 2 of 9

and amonns, for such purposes, and at such times as my attorney, in his, her, or its sole
discretion and judgment, may deem best. :

"3 . Dighurse Fonds.  To make disbursemants of monies belonging to me in snch
menner and emounts, for such purposes, and at such times ag my attorney, in his, her, or ifs
sole discretion and judgment, may desm best for maintenance, repair, improvement,
meanagement, or any other purposes in commestion with ety real or porsonal properly or axy

nterest therein owned by mo.
4,  Deslin Real Betate, To sell, subdivide, improve, operate, manage, control,

exchange, convey, asslgu, mortgage, encumber, or dispose of any real property that I may
possess and receive the rents, income and profits derived therefrom; to sxercise In all respecis

general contro] and supervision over any real estate belonging to me; and to purchase or
otherwise acquire additional real estate, The real estate affacted by this power of sttorney is

described as follows:
North 201,24 Feet of Lot A in the Northwest Quarter ofthe Southwest Quarter (NW

Ya $W 1) of Section Seventeen (17), Township Ninety-Two North (921), Range Fifly
{50), West of the 5™ P.M., Union County, South Dakots;

Southwest Quarter (SW ¥) Of Section Twenty-Six (26), Township Minety-Three
Noxth (93N, Range Fifty-One (51), West of the 5% PM., Clay County, South Dakata;

Northeast Quarter of the Southwest Quarter (NE ¥ BW 14) and the South 22 Fest of
the Northwest Quarter of the Southwest Quatter (NW % SW 4) of Seotion Thirty-Six
(36), Township Nirety-Three North (93N), Rangs Fifty-One (51), West of tha 5

B.M., Clay County, Sowth Dakots;

Notthwast Quacter of the Southwest Quarter (NW %4 SW 1) except the South 22 Peet,
Seotion Thirty-8ix (36), Township Ninety-Three Noxfh (93N), Range Fifty-One (51),
West of the 5° P.M., Clay County, South Dakota;

South Half of the Southwest Quester (S 3 SW ) of Section Thity-Six (36),
Township Ninety-Three North (93N), Range Pifty-One (51), West of the 57 P.M.,.

Clay County, South Dakots;

Lot A. In the Northwest Quarter (NW %) of Section Nine {9), Townslip Ninety-Two
North (92N), Range Fifiy-Ons (51), West of the 5% .M., Clay Courty, South Dakote;

‘Nerthwest Quarter of the Southeast Quarter (NW % SE %) of Section Eleven (11),
Township Ninety-Two Nexth (92N), Rangs Fifty-One {51}, West of the 5" PM,, Clay

County, South Dzkota;

- Page 1657 -
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PLAINTIFF'S EXHIBIT(S): 201 - POWER OF ATTORNEY Page 3 of 9

orﬂleastQumter of the Sontheast Quarter (NE ¥ SE Y%} of Section Blcven (11),
_ 'Township Ninety-Two Notth (92N), Range Fifiy-One (51), West of the 5% P.M,,
Clay County, South Dakota; _

South Half of the Southeast Quarter (S % 3B ¥4) of Section Blaven {11), Township
Ninety-Two North (52N), Range Fifty-One (51), West of the 5% P.M.,, Clay County,
South Dakota;

Northwest Quarter of the Northeast Quartar (NW ¥ NE 1) of Section Fourteen (14),
Townskip Ninety-Two North (92M), Range Fifiy-One (51), West ofthe 5% P, M., Clay
County, South Dairota; and

West Half of the Northwest Quarter (W % NW '4) except Lynch Trocts 1 and 2 s
Section Twenty- ?our (24), Township Ninety-Two North (92N), Runge Fifiy-One
{51}, West of the 5 P.M., Clay County, South Dakote.

5. Supervise Securities and Personal Proverty. To exercise in all respects

general coitrol and supervision over any securities and other personal property, tangible and

intangible, of any natore whatsoever belonging to me; to receive the dividends, interest,
proceeds, and profite detived thereffom; and fo purchase and otherwise acquire additional

persota} property,
6 Entey Safe Deposit Boxes, To have unrestricted access to end controf of the

contants of any safe deposit box or vault to which I might have access, to take snd xetnove
from such box or vault aay or all of the contents thereof, to Iease one or more safe deposit

boxes for the safekecping nf my assets,

A Manage Securities, To vote all stocks, bouda,andoﬂw:sammﬁcs,mooﬂmt
the dividends, interest, profits, or acornaly therefrom; to invest, bny, sell, reinvest, and
. manage the same; and to exercise any and all rights and powers in connection therewith, all
as my attorney in his, her, or iis sole digscrefion and judgment, may deem best.

2. Demeand and Receive Money Dus.  To demand and receive, sus for and

recover any aud oll monies or rights of any pattre whatsoever and from whatever sourco
derived that may now be due to me or which may at any time bereafler come das, and to give
in Bll tespeocts proper receipts, releases, and acquittances therefure, with no Hebility on the
part of zny obligor making payments to my stforney to see to the application of the proceeds

of such. payments or collections.
9. Bomow, Mortgage, and Pledes,  To borrow such amonnts for such purpeses,

and at such times a8 my stiorney, in his, her, or its sole discretion and judgtnent, may deem
best, aud to pledge or mortgage any of my property, real or personal, as secutity for any such

1bans.

App. 003
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10,  Malatatn Legal Actions. To hzstrﬁ:tn, prosecute; defend, compromise, setﬂe,
arhitrate, or dispose of sy legal, eq]utable, or administrative actions or procesdings in my
name; 1o execute snd verify petitions and complaints in the Federsd and Sate courts,
specifically inehuding the United States Tex Court; and to cause me tn be represented in such

procesdings.

1L Tax Copfroversies, To represent me and to appoint others to reprosent me in
el tax mattors before all officers of the Intemnal Revenus Service end any Department of
Revenve for all years from 1950 tp 2050, inclusive, and fo prepare, sign and file any power of
ettorney form (gpeoifically including Internal Reverme Servics Form 2848) appointing my
atiorney or any other suiteble person selected by my attorney as my representative before

such faxing authority.

12.  Tex Retums, To sign and verify ell tax, social sscurity, unemployment,

insurance, and Information refurns required by the United States or by any State or
subdivision thereof, spectfically inclnding joint incoms tax refurns with my spouss, claims

for refund, requests for extension of time and consents in my name; to recelve, endorse, and
receipt for eny tax refimds due to me; to exerclse any elections that I may have under Rederel,
State or local tax law; and to pay compromise, or contest any taxes, pemaltics, or interest foo:

" which ¥ am or may be liable.

13.  Deal With Bxisting Tmeis, To add any properfy whatsoever belonging to me

to zny fust established by me, to be held and manaped as though en original part of such

trust; to withdraw end/or teceive income or principal from any frust regarding which I have a

tight of withdrawal or receipt; to request and to receive-the income or principal of any trust as
to which the trustee has diserstionary anthority to make distributions to e on my bebalf, end
to execute any relesse or receipt that may be required by such truztee from me,

4. Make Gifis, To make gifts of my real or personal property or my inferest in
such properly (inchuding, but not Emited to, outright gifts, gifts in frust, gifts to a Qualified
State Tuition Payment Plan as described in Bection 529 of the Internal Revenue Cods of
1986, as from time {o tine smended, or gifis to a custodian under a wnifonm gifts or teansfers

'$o minoes act) to such persons (including my sttorney) or institutions, in such amounts or

proportions, as my atiorney, i his, her, or its sole discretion and judgment, may deem
appropriate for tax or othey reasons; provided, however, the total valus of gifts to any ons
donee in any calendar year shafl not exceed (7) the amount specified for the federal gift tax
annual exclusion (ncluding such edditional emount of any gift tax anmual exclesion -
atiributable to the consent of my spouss mnder Section 2513 of the Internal Revenns Codo of
1986, as from fime to time amended), or () the emount excluded from the glft taw voder the
provisions of Section 2503(s) of the Internal Revenue Code of 1986, as from iime fo time .
amended, relating to the payment of educational and medical expenses.

15.  Insoxance Tyapsactions. To exerclse any right or obligation In regard to any
insusanics policy of any kind whatsoever in which I have any incident of ownership; to obtain
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additional contracts of insurance for me; and to meks or changs the beneficiary of such
insurancee contracts; provided, however, that my attomey canaot be desipnated as beneficiary
unless my sitorney is my spouse or an individual among my issue, and thet my attorney shall
have no power or authority to deal in any manner with insurance policles I may own on his or

her life,

16,  Retirement Plans, To exercise any right with regerd to any retirement plan or
individusl retirement account I may have or entsred into by the aftorney on my behalf, or
with xegard fo any retirement plan or individual setiverent account &5 to whichlamthe
beneficiary inchnding, but not limited to, the power (1) to create and coniribute to an
individual retirement acoount, an employee benefit plan, ox other retirement plans, (i) to
change the form of the plan ay may be permiited by law such a3 to convert & traditional IRA,
futo a Roth IRA; (i) to “rolf ever” play benefits, (iv) to receive distributions fom swch plan,
and 10 endorse end deposit checks from such plans; (¥) to borrow monsy from any such plan,
(vi) to select options with raspect fo any such plan, and (vif) to make or change the
benafislary degignation of any such plan, except that iy atfomey canxiot be desigoated
beneficiary unless my attomey is piy spouse or an individeal among my issue.

17.  Estate and Trost Transactions. To request, damend, sus for, recover, collect,

and hold, ot to diselaim or renonnce ez provided by law, any inferest that Thave or may have
in any estate or frust, and to exesute and deliver any receipts, ralaaseg, or other instrummenta in

connection with any such interest.

18.  Business Transactions. To conduct, engage in, and transact any and all Jawful
business of Whatever nature or kind in which I am engaged or inferested. ‘

19.  Implement Foregoing Powers, To sign any and ell contracts, deeds, or other

instruments, including additional powers of attomey, hecessary 3o carty out any of the
aforementioned powers, hereby giving and pranting unto my sttorney fill power and
authority to do and perform elf and every act and thing whatsoever requisite and necsssary to
be done In implementing such powers as fully to all fntents and purposes as I might or could
do if pecsonally present, with firl] power to substitute in my place and stead. In particular, I
grant to my attomey the power to sign for me and on my behalf eny and alt other powers of
attomey, on whatsoever form, as may be required or appropriate to permit my sttomey to
carry out the powers and urposes sef forth herein, naming himself or anather at attorney

therewnder,
20.  Persopal Relsti apd Affaims, To do all acts necessary for maintaining
my oustomary standard of living and the customary standard of living of my spouse, my

children, and my othor dependests; to provide médical, dental and surgleal care,
hospitalization, custodial care or any other form of healih or mental care for me, my spouse,
my children, and my other dependents; to contimue whatever provision has bren made by me

for me, my spouse, my children, end my other dependents, with respect to automabiles or
other means of transportation; to continue whatever charge accounts have been operated by

5
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me for my convenisnce, and the convenience of my spouse, my childrer, and my othat
dependents, fo open such new accounts as ny atforney shall think to be desirable for the
accomnplishment of atiy of the purposes enumerated in this paregraph, and to pay the ftems
charged on such accounts by eny person authorized or permitted by me or my attormey to
make such cherges; to continue to dischagge of any services or duties assumed by e, to any
parent, relative, or fifend of mine; o continwe payments incidsntal fo my membership or
affiliation in any church, club, society, order, or other csganizations, or to continus

contributions thereta,
21,  Employ Advisors. To cmaploy or discharge persons, firms and corporations jo

advise or assist my sttomey, including, but not limited fo agents, accountants, anditors,
brolers, attorney-at-law, costodians, investment coungel, reatal agents, realtors, appraisers

and tax specialists.
PART I - HEALTH CAREPOWERS

I further grant nnto my attorney the authorily to make such health care decisions as
are in my best interest and to the extent provided for under SDCL 59-7-2.5; 59-7:2.6; and

39727,

. A, Qeperal Powers. In comection with bealth care decisions by my attorney, T
hereby grant the following powers fo my attorney within the limitations specified in the Part

I (B} bereinatier set forth:
1. To authorize or withhold suthorization for medical and surgical procedures.

2. To authorize my admission fo a medical, mursing, residential or similar foollity
ard to enter into agreemeonts for my care. :

3. Toattange for my discharge, transfer from, or change in type of care providad.

4.  Toarrangs for and pay for consultation, diagnosis or assessment as may be
required for my proper care and {reatment,
5. To authorize, withhold or withdraw artificial puirition or hydration.

6 To commence such legal proceedings as may be necessary and eppropiate to

recover the cost of any medical and suzgical procedures and treatment charged fo me bt not
anthorized by my agents-in-fact from the person of persons authorizing or du-ecung that such

- treatment be provided,

7 I have discussed my wishes concerning medical, nuzsing and terminal cacs
with sy atfomey and I st and yely upon his, her, o its judgment on my behalf,

App. 006
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. B.  Life Sustsining Treatmént. As to decisions related fo my health cate | hereby
state the following instructions to my attomsy with respet to decisions to withhold or
withdraw Hfe-sustaining treatment which reflects my intert, I specifically direct my attorney
to donvey these instructions to any physioiens, murses, care-giving organizations including
but not Jimdted fo hospitals, masing homes, mental instituiions, bearding facilities arid others

which may carry some responsibility for my care:

1. Iflaminacoma which my doctors have reasonably concluded is
frreversibls, and I becowe unable to participate in decisions regarding my medical core, I
deslre that life-sustaining or prolonging trestment be nsed only if and for as long es it is
believed treatment offers a reasonable possibility of restoring to me the ability to think

and act for nyyself.
2.  IfThave an incorable or ferminal condition or illnese and no reasonable

bope of long term recovery or survival and I become unable to partieipate in decisions

regarding my medical care, I desire that Bfe-sustaining or prolonging treatments be used
ordy if and for as long as it is believed trealmment offers a reasondble possibility of

restoring to me the ability to think and act for mysslf

3 ¥ do not desire treatment to be provided and of continued if the bundens of

the freatment outweigh the expected benedits. My agent-in-fact is to consider the relef
or suffering, the presarvation or restoration of fimctioning and the quality as well 25 the

extent of the possible extension of my life,

- 4. Withrespect to artificial nuttition snd hydration, I intend to include this
trestment among the ¥life-sustaining freafrnents™ that may he withheld or withdrawn
pursbant to iy directive. . '

5.  The contents of Part [T (B8) of this Power of Attorney must be construed in
connection with the terms of appficable South Dakota Law, referring te SDCL 59-7-2.5
through 59-7-2.8, inclusive, o

PART Ii - ADMINISTRATION
A Compensation, My atforoey shall serve without bond and without

compensanon. My attomey shall be entitled to reimbursement for all reagonable costs and
sxpenses actually incurred and paid by attorney on my bebalf under agy provision of this

Power of Attorney,

B.  Right of Reyoeation, I reserve the right to revake or amend this Power of
Attorney at any tline by eny method set forth in South Dakots Codified law. Purstent to that
powet, all Durable Powers of Attorney for Financial Managemext and Healthoars heretofore

gpecuted by me are hereby revoked.
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c i 1! No inventory.or accouut shall be filed with any

courtorthe ofeik, thereof, bt en accourting shalf be fifed with me ormyg!m&an each year
and with my personal repregentative jiy e year of my death.

D.  Retification. Ido hereby ratify and confitm all thins so done by my attorney
within the scope of the authority hereln given my atforney as folly and to the same extent as
if by me personally done,

E.  Nominstion of Guardiag, If at any tirmne following the exeoution of this Power
of Attomey, a court appoints a guardian of my estate or 8 geperal guardian, ¥ request thaf the
court making such appointment consider my attotney nominated hersunder {o serve as such
puardian of my estate or general guardiam,

F. Partial Invalidity, Ifany part of this Power of Attorney is declared invalid or
uncrforceable under applicable law, such demsmn shall not effect the validity ofthe

remaintng parts,

G.  Durable Powsr of Aitorney, This Power of Attorney is to be dominated and
Inown ag 8 “Dherable Power of Attorney™ and it shall not be affected by my subsequent
incapacity or mental incompetence. I specifically divect that this Power of Attorney shall stay
in fll foroe and effbct between the date of sy incompetency and the date of my subsequent
death.

H,  Succegsor, Iuthe event that Kevin Johe Lynch is unable to sct in the capacity
18 my attorney, or in the event of his death, I nominate and appoint as saccessor attorney,

" Carleen Maris Lynch. The fact of Kevin John Lynch’s death should be made evident by the
filing of an Affidavit in the Clay County, Sonth Dzkota Register of Deeds Office reflecting
the fact of his death with an attached Death Certificate. The fact that Kevin John Lynch is
otherwise nnable to perform in the capacity as my attornsy should be made evident by the
filing of an Affidavit by Kevin John Lynch or his duly authorized agent stating the faot with

" the Clay County, South Dakota Register of Deads Office.

L HIPAA, In accordance with the Health Care Insurance Portability and
Accountability Act of 1996 (Pub, 1. 104-191), 45 CFR Sections 160 and 164 (“HIPAA"), my
agent may act as my personal reptasentative for the purposes of chiaining and receiving any
and all protested health informatibn related fo my health cars and related to payments in

regard to such health care,
IN WITNESS WEHEREOF, Ihavehm'aunmsetmybﬁndandseslmis,fﬁdayof

’/"‘?&a( . L a0eF
/Mc&_
Robert T. Lynch v
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STATE OR SOUTH DAKOTA)
85

COUNTY OF CLAY )

Onthis the 5% dayof__@&&_d 204 , before me,

the undersigned officer, personally appeared Robert T, Lynah, known to me or saﬂsihotorily
proven to b the person whove name is subseribed to the within instroment and
acknowledged that he executed the same for the purposes thersin contained.

In witness whereof T have hegeonto set my hand ang official seal.

- NotaryPubc
My Commission Expn'es I{J '&Qwﬁp!o
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( LAST WILL AND TESTAMENT e
OF

ROBERT T. LYNCH

1, Rebert T, Lynch, of 2158 Walker Street, Vermilior, South Dakota,
57089, being of legal age, of sound and dispasing mind and memary and not
under undue influence do hereby ulter, declare and maka this instument o be
my Last Will and Testament, hereby revoking any and all wills and codiclls by me

heretofore made:

FIRST: i direct that my persona represeriative heretnafler named pay afl

my funeral expenses, expenses of last linass and all of my debts and Habilities

a5 may be approved by my personal reprasentafive or aliowsd by the Court
F;aving jutlsdiction over my sesfate, In addition, { direct my personal

rapreseniative fo pay afl stats and fedaral estate or inherftance faxes, if any, out

of my eatate.
SECOND: | gift, devise, and bequeath any and all farm machingry, fam

equipment, tools, Implements, harvestad grain in toventory, harvasted soybeans,

Farm plek-up, fartn fruck, and ail livestock that | might own at my death, fo my son

Kevin J. Lynch.
THIRD: | gift, devise, and bequeath all household goods, personal

effects, household fumishings, antiquas, towels, linens, and ail other jtems

— located in my personal resldence unte my all three of my chiidran, share and

e share aliks, to-wit Kevin J. Lynch, L. Amnette Lynch, and Careen M, Lynch EXHIBIT
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FOURTH: | gift, devise, and bequeath all of my farm real estate, 51%
L untc my Son Kevin J. Lynch and 24.5% each unts my Daughters Cardeen M.
Lynch and L. Annstte Lynch, with the gift 1o Carlsan and Annstte subject fo =
right of first refusal that rune with the Jand with respect to the land that they wil
inherit fram me in favor of my Son Kevin J. Lynch, the terms of which are saf
forth in paragraph FIFTH of thig my Last Will and Testem*ent.

FIFTH: In the ovant that any of my children should predecesase me | gift,
devige, and begueath the shears of property that they would have taken from my
eatate unto my surviving children, share and shars alike, to-wit; Kevin J, Lynch,
Carlaan M. Lynch, and L. Annette Lynch, as the case may be,

SIXTH: { herehy grant upto my sen Kevin J. Lynch a right of first refusal
to purchase alt of the real property that is inherited by my Daughters Carleen M.

Lynch and L. Annette Lynch in the event that Carleen M. Lyneh or L. Annsite
Lynch weuld decide fo seff, convey, gift away, assign or transfer their undivided
intarest in my farm real properly to any thid party. In the svent that Cadesn M.
Lynch or L. Annette Lynoh wigh fo sall, convey, gift away, assign or transfer the
real estate thst they inherit from my estate they must flrst provide‘ a “written
notice of intention to seil” hereinafter referred to as "notice to sell” to Kavin J.
Lynch setiing forth the tarms upon which they would agree o sall the propaﬂ;f to
Kavin J. Lynch or the terms of any offer to purchase the property submitted by
any third party to them. Kevin J, Lynch shall then have B0 days after racelpt of
‘notice to sell” to acvept the offer and he must express his acceptance In 8

o “wiitten notice of acceptance” hersinafier referred to as “wrilten acceptance”

App. 011
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withiry that 90 day time perlad. In the event Kevin J, Lynch exerclses his right ta
purchase the properfy within the 90 day perlod and submit & wiltten “notice of
accoptance”, the sale shall be closed within 90 days of the recaipt of the “notice
of gcoeptance” sent by Kevin J. Lynch.' in the event Kevin J. Lynch does not
respond to the "notfce to sall”, Carleen M. Lynch and L. Annette Lynch are free
and clear to sell, convey, gift away, assign or transfar the property to any third
party non-family member on the same terms and conditions as were offered to
Kevin J, Lynch. In the event Carlsen M. Lynch and/for L., Annetts Lynch fail to
close on & sale to a third party non-famity memhar within 180 days of the
submissian of the "notice to sell” to Kevin J. Lyneh, then Carleen M. Lynch and L.
Annette Lynch shall remaln bound by the terms of the right of {irst refusal and
cannot sell the property without first observing the terms of the right of first
refusal sst forth in tiis my Last Will and Testament, This right of first refusat is
personal as to Kevin J, Lynch and shall tarminate upon his death. This right of
first refusal is binding upon my Deughters Cerleen M. Lynch and L. Annelts
Lynel, and thelr heirs, helrs at law, administrators, personal representatives and
assigns or whatsoever nature of character. My daughiers Carlsen M. Lynch and
L. Annette Lynch shall not be able to sell, convey, gift away, assign, of tranafer
the farm real property without first giving Kevin J. Lynch a first right to purchase
the propedy for its falr market vaiue as determined by a lcensed and cerfified
appraiser of upon such other terme a5 are agreeable o my children, | direct my

personal representative to note the tamms of the right of first refusal in any deed

- Page 1667 -
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of distribution or Parsona! Representative's Deed to Carleen M, Lynch and L.
Anneite Lynch with respect to the real estate that they inhetlt from my estate,
SEVENTH: In this my Last Wil and Tastament | have benefitted my son
Kevin J. Lyneh over my two daughters, ! do this hecause he siayed home ta
halp me on the farm. He has also heiped me considerably in my problems in
daily Iving as | have aged. | further hava the specific intertion of contimuing on
the farming herifage in the Lynch family. For these reasons | have provided

mora to my son Kevin J. Lynch than to the other children,

EIGHTH: 1 gift the rest, residua and remainder of my estate unto my three
children equally, shars and share and gfiks, by the right of representation,
including all of my cash asseis Including certificates of deposit, savings
accounts, and checking atcounts, In the event that any of my chlidren should
predecease me | gift, davise and bequeath thelr share of the rest, residue and

remainder of my estate unto my surviving children, shars and share alike by the

right of reprezsntation.
NINTH: | nominate and appoint as Co-Personal Represantatives of this

oy Last Wil and Testament my chitdran, Kevin J, Lynch end L. Annette Lynch.
in the event one of my chikiren predeceases me | fully empower the remaining
ghitdren to act as Co-Parsonal Representatives of this my Last Wil and
Testament, In any and ali cases | walve the requirement that @ bond be posted
in comnaction with thelr gppaintment or in connection with any other matter

connectad with the administratioh of my estate. | further empowsr my Co-
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Personal Represseniatives to administer my esiate pursuent io the Informal

Administration of Estates Act under South Dakota Codiffed Law.
IN WITNESS WHEREOQF, | have hereunto set my hand to this my Last

Wil ahd Testament on the g’gf day of _{haenk, , 2010,

ROBERT T, LYNCH

On the day and date of the ahove and foregoing instrumant, we the
undersigned, at the request of the Testator, Robert T. Lynch, who declared sald
inshrument to be ﬁis Last Wil and Testament, have subscribed our namas and
piaces of residence hersto as attesting witnessas in his presence and in the

presence of esch other after he first signed the same as Testator in the presence

of eagh of us,

Tidd 24

.ZMM Residing at_ o/ ?/‘Mw& - QM I Bt ,sz..’fﬁ
G065

Rasidingat Hi1 g S WAie dnadog o Gl .
UMMM‘WS,DM

570w
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STATE QOF SOUTH DAKOTA )
188 AFFI0AVIT

COUNTY QF LAY }

We, Robet T. Lynch, _Heln €. Brswn _ , and
sre. Kaaley~  “the Testetor and the witnesess, respsctively,
whose names are signed to the aftached and foregoing instrument, helng firat
duty sworn, do hereby declars to the undersignad authority that the Testator
signed and executed his Last Will and Testament and that he signed willingly,
and that he executed it as bis fres and voluntary act for the purposss thersin
exprassed; and that sach of the witnesses, in the presance and hearing of the
Testator, signed the Will as wilnesses and that to the best of their knowledge,
the Testator was at tha time sightean or mote vears of ags, of sound mind, and
under na constrafnt or undug influance,

7 s

Robart T, Lynch?”

m&%m’

Witness
;
tness
Subscribed, swom to and acknowledged before me by Rebert T, Lynch,
the  Testator, and Heen €. Blowen. and
oae,  Kaas e , winesses, this 2 day of

TMas e , 2010,

Michae! J. McGill
Notary Public - South Dakota
My Commission Explres: 10-20410
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MENO TO FILE
Date)  Februery 20, 2040
From: Michas! 3, McGill

To:  Robert Lynch Estate Planning File

The purposs of this memorandum s to document office contact T had with Robext Lyuch
on Februncy 19, 2010. Robert valled my office and wanted to bave a meeting with ma as soon as
possibde. He asked iy secretary to schedule him af 12:00 noon. I was busy dolng farm taxes
and we squeozed him in at noon betwesn several tax uppbintments { bad that day, 1 had
previousty prepated a Wil} for Robert in 2007, Auached to this memorandum iz & eopy of the
2007 Will, This Will gave all of Robert's fium related personal propetty to his son Kevin, il
gave all of s household goods and personal effests io his thees children, and it divided alf \he
farm reaf estate between his three children. Robert owns appraximately 600 ta 650 aores of
farmland in Clay County, South Dakota. In the 2007 Will, Robert also granted o Kevit a right
of first rafuusal to purchase the farmisnd Carleen and Am would inherdt from Robert's estaie,

The purpose of the meeting on February 19, 2010 according o Robert was to request |
change his Will lo give 51% of the farm real estalz to Kevin and to give the rest equatly to Ann
and Carleen. I 1ol him he waa greatly preferting Kavin over the offier two childsen beeauss his
eurrenf Wikl already gave Kevin all of the furm related personal property. He told me he stiii

L wanted to give Kevin all of s ke velnted personel properly, e wanted his personal offects and
housefiold goods located in the residence on he furmn site to go to his three children equally and
he wanted to make sure Kevin was given 51% of the rest of the eatate including all of the Tarm
real estate, He suid the reason he wanted to do this was to make sute Kevin could purchase the
interest of the girls should the girls ever want fo sell thelr property, He iold me he thooght if
Kavin inberited 51% of the land he wouald have a substential amount of property to make U very
gasy for him fo get & lonn to purchase the rest of the property. We guestiniated the value of the
real cstate wag batwaer: $3,000.00 to $5,000.00 per ners depending upon markel conditions. We
also speculated 1t was possible Ann and Carleen would immediately sl thelr interest in the
farmiznd apon Robert's deuth. Robert wanted to make stra Kevin was in complete contvol of
the disposition of the farmtland sod that Kevin be given the greatest pogsible chance to purchase

i Carlean and Ann’s interests, We had alrendy established it his prior Will s ¢ight of fes{ refusat.

1 then asked Robert why hie was s insisten! ont banefitting Kevin over the gicls, He told
me the girls had sstablished {ives of their own, neither of the sirls ever intended to retum to the
farm bomestead and meke n Hfe it Clay Cownty, South Bakota, and Carleen had decided to move
to Switzerland whets she would probably live the rest of hac life, Finther, Robert wanted to
mitke siwe Kevin continued the faming heritage in the Lynch fam!ly and thal Kevia had stayed
home and farmed with him while Robert was actively faomdng, In addition, Kevin has been there
tor help his as Robert has gotten oldey Kevin doss n lot of (hings for Robert, Accordingly, o
Robent’s request, | redeafted the Will 1o gill 31% of the farm real estale 1o Kavin, On Smurday,
February 20, 2010, as { made (he changes on the Will on the conputer patfern that my sssfatant

MeGRIBRI00E
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Jonn Jensea had prepared, 1 noticed he named afl three of hiz chiidren as co~exectiors and |
reafized Carleen would probably be living in Burope at the time we probated Robert's Wl
Therafore, I called Robert to reconfirm whet his estate plan wes and 1 inguired ag 10 what b=
wanted o do ahouf petaonal represantafives because it was a topic we did not diswuss in the
_ offtce mesting T had on Fabmary {9, 2010. 1suggested perhaps it would be appropriate to huve
Kevin and Ann et a8 personal represantatives becanss Carleen would be in Burape and it would
make it very difficult to administer the estate. Robert agresd with my suggestlen after 1
explatned to him everyifing a persone! representative would have to do with respec! to
rdministering an estate fin connection with appralsing the property, artanging for the sala of
personal property and dealing with appraisers and other matiers, efe. Robert directed me to name

Kevin and Ann es personal roprosentatives,

Finatly, Iobert and | discussed on the phone on February 20, 2010, extending the rght of

first refiwal to Caxlesn’s and Ann's heirs, heirs at law, personal representatives and
administrators, He agreed with this when I expluined the practical impact that has on

administration of the tight of fiust refusal.
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INSTRUCTIONS TC THE JURY Page 16 of 43

[natruction No. _/Q:

A fiduciary is defined as a person who is required to act for the benefit of another person
on all matters within the scope of their relationship. When a fiduciary relationship exists, the
party who owes this legal duty to another is called a fiduciary, and the legal duty the fiduciary
owes is called a fiduciary duty.

The court has determined as a matter of law that the defendant was acting as a fiduciary
for Robert Lynch by virtue of the power of attorney. The power of attorney document defines
the scope of the fiduciary relationship you are directed to accept as having been proved,

For any act outside of the scope of the power of attorney, you must determine whether a
farther fiduciary relationship exists. To establish a fiduciary relationship for acts outside of the
power of attorney, the plaintiff must prove:

(1)  That Robert Lynch piaced faith, confidence, and frust in the defendant;

(2)  That Robert Lynch was in a position of inequality, dependence, or weakness, or

possessed a lack of knowledge; and

(3)  That the defendant exercised dominion, control, or influence over Robert

Lynch's affairs.

If you find that ail of these elements have been established, then the defendant owed

Robert Lynch a fiduciary duty for any act outside of the scope of the power of attomey.

App. 024
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INSTRUCTIONS TO THE JURY Page 17 of 43

16

Instruction No.

You must determine whether a fiduciary duty, once established, was breached.

A fiduciary doty obligates the fiduciary to act in the utmost good faith for the benefit and
in the best interest of the other party in the course of the fiduciary relationship, and fo refrain
from obtaining any advantage at that person’s expense. The fiduciary must refrain from any act
of self-dealing not authorized by the power of attomey.

If the plaintiff proves that the defendant breached his fiduciary duty, the defendant is

liabie to the plaintiff for any damages legally cansed by the breach,

App. 025
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INSTRUCTIONS TO THE JURY Page 18 of 43

Instruction No. / 7 .
If the power to self~-deal is not specifically articulated in the power of attorney, that power
does not exist. Self-dealing occurs when an agent pits their personal interests against their

obli gations to the principal.

App. 026
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INSTRUCTICHS TC THE JURY Page 19 of 43

Tustruction No. f ‘g

To establish breach of fiduciary duty, the plaintiff must prove the following:

1}
2)
3
4)

damages,

The defendant had a fiduciary obligation to Robert Lynch;
The defendant breached a fiduciary duty to Roi:ert Lynch;
The plaintiff incurred damages;

The defendant’s breach of the fduciary duty was & legal cause of plaintiff®s

- Page 3843 -
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INSTRUCTIONS TO TEE JURY Page 20 of 43

Instruction Nao., ﬂ
Conversion is the unauthorized exercise of control or dominion over personal property in
a manner that is unwarranied and seriously interferes with an owner's right in the property orin a
manner inconsistent with the owner's right. Intent or purpose to do wrong is not a necessary

element of proof to establish conversion, Conversion is not excused by care, good faith, or fack

of knowledge.

App. 028
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INSTRUCTIONS TO THE JURY Page 21 of 43

Instruction No. (_31__@

To establish conversion, the plaintiff must prove the following:

(1) The plaintiff owned or had a possessory interest in the money or property;

(2) The plaintiff’s ownership or possessory interest in the money or properly was greater
than that of the defendant;

(3) The defendant exercised unauthorized control over or setiously interfered with the
plaintiff’s interest in the money or property;

(4) Such conduct deprived the plaintiff of his interest in the money or property; and

(5) The plaintiff suifered injury as a result.

App. 029
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INSTRUCTICNS TO THE JURY Page 22 of 43

Instruction No, _;g;_lm

During the kfstime of the parties, a joint account belongs to the parties in proportion fo
the net contributions by each to the sums on deposit unless there is clear and convincing
evidence of a different intent.

Clear and convincing evidence is more than a mere preponderance of the evidence but
need not be beyond a reasonable doubt, It is that measure or degree of proof which will produce
in your mind a firm belief or convietion as to the allegation sought fo be established. It is
evidence that is so clear, direct, weighty, and convincing that it allows you to reach a clear
conviction of the precise facts at issus, without hesitancy as to their truth. Evidence need not be

voluminous or undisputed to accornplish this.

App. 030
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L]

2

Instruction No.

A certificate of deposit payable on death belongs to the original payee during his lifetime

and not to the P.O.1). payee or payees.

App. 031
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INSTRUCTIONS TO THE JURY Page 24 of 43

Instruction No. > J

For a breach of fiduciary duty occurring cutside of the scope of the power of attorney or a
conversion, defendant is not liable for breach of fiduciary duty or conversion if Robert Lynch
consented to the conduct constituting the breach or conversion, released the defendant from
liability for the breach or conversion, or ratified the transaction constituting the breach or
conversion, unless:

(1) The consent, release, or ratifications of Robert Lynch were induced by improper

condnct of the defendant; or

(2) At the time of the consent, release, or ratification, thw Robert Lynch did not have

knowledge of his rights or of the material facts relating to the breach.

Robert Lynch may release defendant from liability for past breach of his fiduciary duty
outside of the power of aftorey or conversion. No consideration is rgquired for the consent,
release, or rafification to be valid. As a matter of law, Robert Lynch may not release defendant
from lLigbility fﬁr brsach of fiduciary duty created by the power of attorney or theft by

exploitation of elder.

App. 032
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INSTRUCTIONS TO THE JURY Page 25 of 43

Instruction Neo, ﬁ

Theft by exploitation of an elder or adult with disability occurs when any person who,
having assumed the duty voluntarily, by written contract, by receipt of payment for care, or by
order of a court to provide for the support of an elder or an adult with a disability, and having
been entrusted with the property of that elder or adult with a disability, with intent to defraud,
appropriates such property to a use or purpose not in the due and lawful execution of that
person's trust,

For purposes of this cause of action, these terms are defined as follows:

“Bider” is a person sixty-five years of age or older;

"Adult with a disability” is a person eighteen years of age or older who has a condition of
intellsctuaf disability, infirmities of aging as manifested by organic brain damage, advanced age,
or other physical dysfunctioning to the extent that the persen is unable to protect himself or
herself or provide for his or her own care.

To act with “intent to defraud™ means to act willfully and with the specific intent to
deceive or cheat, ordinarily for the purpose of either causing some financial loss to another or
bringing about some financial gain to one’s self, A person does not act with intent to defrand if
the act was made under an ignorance or mistake of fact which disproves any intent to defrand.
Where a person honestly and reasonably believes certain facts, and acts or fails to act based upen
a belief in those facts, which, if true, would negate intent to defraud, the person is not acting with.

ititent to defraud.

App. 033
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INSTRUCTIONS TC THE JURY Page 26 of 43

Instruction No. __”_?é
To establish theft by exploitation of elder or aduit with disability, the plaintiff must
prove:
1) Robert Lynch was an elder or adult with disability;
2) Defendant had assumed the duty to provide for the support of Robert Lynch;
3 Defendant had been entrusted with Robert Lynch’s property,
4) Defendant appropriated Robert Lynch’s property to a use or purpose not in the
due and lawful exccution of his trust;
| 5 ) Defendant misappropriated the property with the intent to defraud Robert Lynch.
An action for exploitation of an elder or adult with a disability may only be brought for acts that

are alleged to have occurred after July 1, 2016 which is the effective date of that statute.

App. 034
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INSTRUCTIONS TO THE JURY Page 27 of 43

Instruction No, %"C_t’__

Civil actions can only be commenced within the periods preseribed by law. An action for
the plaintiff’s claims can be commenced only within six vears after the cause of action: has
accrued. A claim secrues when Robert Lynch had actual or constructive notice of a cause of
action against Kevin Lynch. Actual notice consists of express information of a fact,

Constructive notice is notice imputed by the Jaw to a person not having actual notice. One having
actual notice of circumstances sufficient to put a prudent person on inquiry about a particular
fact, and who omits to make such inquiry with reasonable diligence, is deemed to have
constructive notice of the fact itself. |

Ap action is commenced when the summmons is served on the defendant.

As an affirmative defense, it is the defendant’s burden to prove that plaintiffs claim was
not commenced within the period prescribed by law. If you find a claim was not commenced
within six years afier the cause of action accrued, the plaintiff is bared from recovery and your
verdict should be for the defendant on that claim.

This instruction applies to the following transactions claimed by Plaintiff:

3/14/2011 Check 315,000
5/5/2011 Interstate Auction $ 5,200
6/10/2011  Campbell Supply $1406.85
9/18/2011  Road King, Ing., $ 500.00
9/9/2011 Mark’s Machinery $45,042.40
10/7/2011 Road King Trailer $5,330.00

App. 035
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Instruction No.

In connection with Kevin Lynch’s defense of the statute of limitations you are also
nstructed as follows: If a trust or confidential relationship existed between Kevin Lynch and
Robert Lynch, 2 duty fo disclose atises. Therefore, mere silence by Kevin Lynch under that duty
constitutes fraudulent conceahment. The applicable statute of JastmafioMTs then tolled, L.e., does

SN $afin
not run during that period of fraudulent concealment. (t ¢

App. 036
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INSTRUCTIONS TO THE JURY Page 29 of 43

Instruction No. _%w

In certain circumstances, a credifor’s claim against an estate which arose before the death
of the decedent is barred against the estate unless presented to the personal representative of the
estate within four months after the date of the first publication ofthe nofice to creditors or
written notice by mail if you find defendant was a known creditor entitled to receive written
notice.

It is the plaintiff’s burden to prove:

1. That the claim arose before the death of the decedent;

2. That the claim was not made within the period prescribed by law.

If you find a claim was not presented within four months after the date of the first
publication: of the notice to creditors or by written notice if applicable, the defendant is batred
from set-off or reduction of damages for that claim,

A personal representative shall give written notice by mail or other delivery to 2 creditor
of the decedent, who is either kmown to or reasonably ascertainable by the personal
representative, informing the creditor to present the claim within four months after the date of the
personal tepresentative's appointment, or within sixty days after the mailing or other dslivery of
the written notice, whichever is later, or be forever barred.

A pexsopal representative need not give written notice to a creditor if any of the following
apply:

(1) The creditor has presented a claim against the estate;

(2} The creditor has been paid in full;

(3) The creditor was neither known to nior reasonably ascertainable by the personal

representative within four months after the personal representative’s appointment,

App. 037
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INSTRUCTIONS TO TBE JURY Page 30 of 43

Claims against a decedent’s estate may be presented by either of the following methods:

(1) The claimant may deliver or mail to the personal representative a written statement of
the claim indicating its basis, the name and address of the claimant, and the amount elaimed, or
may file a written statement of the claim, in the form prescribed by rule, with the clerk of the
court and mail or deliver a copy thereof to the personal representative. The claim is deemed
presented on the first to oceur of receipt of the written statement of claim by the personal
representative, or the filing of the claim with the clerk of court,

{2) The claimant may commence a proceeding against the personal representative in any
court where the personal representative may be subject to jurisdiction, to obtain payment of the
claim. The claim is deemed presented on the date the proceeding is commenced.

This instruction does not apply to defendant’s claims or expenses you find Robert Lynch
ratified or is estopped from asserting under these instructions. This instruction does not apply to
defendant’s claims or expenses you find he is entitled to recoup as unjust enrichment or quantum
meruit under these instructions, If you find defendant has met his burden of proof on his claim
of ratification, estoppel or recoupment by unjust enrichment or quantum meruif, then those
claims are not subject to this four-month time limitation. It is only if you find the defendant did
not prevail on these claims that the expense would be considered a creditor’s claim subjec..t to

being time barred under this instruction.

App. 038
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INSTRUCTIONS WO THE JURY Page 31 of 43

Instruction No. ﬂ

An estoppel oceurs when there are acts or omissions by the patty to be estopped, which
have misled the party in whose favor the estoppel i sought and has caused the party seeking the
estoppel to part with something of value or do some other act relying upon the conduct of the
party fo be estopped. This defense does not apply to any breach of fiduciary duty by acts of self
dealing pursuant to the power of attotney or theft by exploitation of elder.

This creates a situation where it would be unfair to allow the misleading party to claim
what would otherwise be his or her legal rights.

The burden of proof to establish an estoppel is on the party who seeks to rely on it.

To establish the affirmative defense of estoppel, the defendant must prove:

1) An oral agreement between Robert Lyneh and defendant;

2) The defendant relied on the agreement and indicated such reliance by the

performance of acts which unequivocally refer to the agreement;

3) The defendant changed his position in reliance on the agreement and to allow

plaintiff to change Robert Lynch’s position on the agreement wonld subject defendant to

unconscionable hardship or loss.

If you find plaintiff is estopped from asserting a claim, the plaintiff is barred from

recovery and your verdict should be for the defendant on that claim,
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INSTRUCTIONS TO THE JURY Page 32 of 43

Instruction No. é{fi
A quasi-estoppsl occurs where a person knows or ought to know that he or she is entitled
to enforce his or her right to impeach a transaction and neglects to do so, for such a time as
would imply that he or she intended to waive or abandon his or et right. This defense does not
apply to any breach of fiduciary duty by acts of self-dealing pursuant to the power of atlorney or
theft by exploitation of elder.
The butden of proof to establish a quasi-estoppel is on the party who seeks to rely on it.
To establish the affirmative defense of quasi-estoppel, the defendant must prove:
1) Plaintiff is maintaining a position inconsistent with the position previously maintained
by Robert Lynch; and
2) A) Robert Lynch gained an advantage or cansed a disadvantage to the defendant;
or
B) Defendant was induced to change positions; ot
C) I would be unconscionable to permit the plaintiff to maintain an
inconsistent position from one which Robert Lynch already derived a benefit or
acquiesced in.
If you find plaintiff is estopped from asserting a claim, the plaintiff is bamred from

recavery and your verdict should be for the defendant on that claim.
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INSTRUCTIONS TO THE JURY Page 33 of 43

Instruction No. ;il__

If you find plaintiff is entitled to damages under these instructions, you must then find
whether defendant is entitled to recoup damages or expenses he has sustained arising out of the
same transaction. Claims are not part of the same transaction or occurrence if there is no logical
rejationship between the events or, if they are dissimilar in “time and fype”. The defendant may
be able to recoup expenses or clatms he has incurred arising out of the sarne fransaction for
which you have determined plaintiff is entitled to damages on the grovnds of unjust enrichment
or quantum meruit. Unjust enrichment occurs wher a party confers a benefit upon another party
who accepts or acquiesces in that benefit and it is inequitable to receive that benefit without
paying. Where sexvices or materials are firnished by one party for another which are knowingly
and voluntarily accepted, it is inferred that they were given and received in the expectation of
being paid for and a promise to pay their reasonable worth is implied.

To recoup under unjust enrichment, the defendant must prove for the specific claim to
which you have found plaintiff to be entitied to damages:

1) Robert Lynch has received a benefit from defendant in regard to that transaction;

23 Robert Lynch was aware of the benefit received of the result of that transaction;
and

3) Robert Lynch’s retention of the benefit without reimbursing the defendant would
be inequitable in regard to that transaction.

A claim for quantum meruit ocours were services or materials are fumished by one party
for another who knowingly and voluntarily accepts them. Under quattum meruit, the law infers

that they were given and received in the expectation of being paid for in a reasonable amount,
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INSTRUCTIONS TO THE JURY Page 34 of 43

To recoup under quantum meruit, the defendant must prove for the specific claim to
which you have found plaintiff to be entitled to damages:

1) Robert Lynch requested the defendant's services for that fransaction; and

2) The defendant reasonably expected to be paid for that transaction,

If you find defendant has met his burden of proof on either of these defenses, you mmust
allow defendant to recoup and deduct or set-off the amount to which Robert Lynch was unjustly
enriched (unjust entichment) or which defendant is entitled to receive as compensation or
reimbursement {quantum meruit) from, the damages you award plaintiff. If you de not find
plaintiff is entitled to damages under these instructions, then you will not consider the
defendant’s recoupment claim for unjust exrichment or quantum meruit. Ifyou find the
defendant has niot met his burden of sei-off for unjust enrichment or quantum meruit, you may

not make any deduction in your calculation of damages.
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INSTRUCTIONS TO 'THE JURY Page 35 of 43

Instruction No,g_

If you decide for a party on the question of Hability you must then fix the amount of
money which will reasonably and fairly compensate that party for any of the following elements
of loss or harm suffered in person or properiy proved by the evidence to have been legally
caused by the other party’s conduct, taking into consideration the nature, extent, and duration of
the injury, whether such Ioss ot harm could have beex anticipated or not, namely:

1. Value of money or property;

2. Value of services provided,

Whether any of these elements of damages have been proved by the evidence is for you

to deterrine. Your verdict raust be based on evidence and not upon speculation, guesswork, or

conjecture.
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INSTRUCTIONS TO THE JURY Page 36 of 43

Instruction No, g}
You have received evidence of CDs owned by Robert Lynck. Plaintiff’s claim for
damages are for two CDs in the total sum of $44,590.22. Plaintiffis not seeking to recover

damages for any other CDs that were received into evidence and they were not received for that

purpose.
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INSTRUCTIONS TO THE JURY Page 37 of 43

&

Instruction No._ 34

If you determine it is appropriaie to consider the IRS gif! tax exclusion amounts in

determining demages, those amounts per year i3 as follows:

2011 - $13,000
2012 - $13,000
2014 - 514,000
2015 - $14,000
2016 - $14,000
2017 - $14,000
2018 - $15,000
2019 - §15,000
2020 - §15,00¢

2021 - $15,000
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VERDICT Page 1 of 5

~
-_' STATE OF SOUTH DAKOTA ) f -IZ', Eﬁb IN CIRCUIT COURT
188 C, 2
COUNTY OF CLAY " 072,  FIRSTJUDICIAL CIRCUIT
Tz L4
asiiyc
ESTATE OF ROBERT T. LYNCH, Deceased “#) S st Civ. 18-90
g,
Plaindff, ’
V. VERDICT FORM
KEVIN LYNCH,
Defendant.

We, the jury, duly impaneled in the above-entitled action, and sworn to try the issues
herein, do hereby answer the Verdict Form as follows by placing an “X” beside or under the

patty’s name you find in favor of ot filling in the blanks:

1. Do you find in favor of Plaintiff ot Defendant on the Plaintiffs claim of Breach of
Fiduciary Duty?

Plaintiff the Estate of Robert Lynch

Or
Defendant Kevin Lynch x

2. Do you find in favor of Plaintiff or Defendant on the Plaingffs claim of Conversion?

Plaintiff the Hstate of Robett Lynch

Or

Defendant Kevin Lynch 2&
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VERDICT Page 2 of 5

3. Do you find in favor of Plaintiff ot Defendant on the Plaintiff’s claim of Elder
Exploitation?

Plaintiff the Estate of Robert Lynch

Or

Defendant Kevin Lynch

4. Do you find in favor of Plintiff or Defendant on Defendant’s Statute of Limitations
Defense for each of the following transactions (place an “X” in the column for each

transaction for which party you find in favor of on each transaction)?

, Plaintiff Estate | Defendant Kevin
Date Transaction Amount of Robert Lynch I ynch

3/14/2011 Check $15,000.00

Intetstate
5/5/2011 Auction $5,200.00
6/10/2011 Campbell Supply $1,4006.85
9/18/2011 Road King, Ine. $500.00

Mark's

9/9/2011 Machinery $45,042.40

Road King
10/7/2011 Trailer $5,330.00 J

~ Page 3869 -
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VERDICT Page 3 of 5

— 5. If your answet to any one or mote of Questions 1-3 is “Plaindff,” what amount of

— Damages do you find that Defendant must pay to the Plaintiff, 1f you award Damages
to Plaintiff, you must determine whether such datnages are batred by Defendant’s
affirmative defenses of consent, ratification, estoppel or quasi-estoppel,

Damages Date Damages Whether Damages ate Batred
Oceurted by Affirmative Defenses of
Consent, Ratification,

Estoppel, or Quasi-Estoppel?
(please answet “yes” if you find
any of these Defenses apply
and “no” if none of these

Defenses apply.)
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VERDICT Page 5 of 5

6. If you award Damages to Plaintiff and you find that such Damages are not batred by
the affirmative defenses listed in Question 5 above, then you must determine whether
Defendant is entitled to have those Damages reduced by his defenses of unjust
entichment and quantum meruit. If you find that Defendant is entitled to a reduction
in Damages under Question 5 for unjust entichment or quantum meruit, wtite the
amount of total the reduction on the blank. If you find that Defendant is not eatitled
to 2 reduction for any of the Damages in Question 5 for unjust enrichment or quantum

metult, write “0”.  §

7. Do you award Punitive Damages against the Defendant. (Indicate with 2 matk Y ot
X in the appropriate space.)

Yes No
8. If you have answeted “Yes” to Question No. 7, set forth the amount of Punitive
Damages:

$

You have completed the Verdict Fotrn. Please sign the Verdict Form and notify the bailiff.

Dated this O | day of October am.

O@/X/ /6) ujém

F&éperson
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PRELIMINARY STATEMENT

Reference to the record pages as paginated by the Clerk of Court will be
referred to as “R” with the appropriate page citation. Reference to the hearing
transcripts will be referred to as “HT” with the date of the hearing and appropriate
page citation; and the transcripts from the September 28-October 1, 2021, jury
trial will be referred to as “TT” with the appropriate page citation. Appellant will
be referred to as the Estate and Appellee will be referred to as Kevin Lynch or
Defendant.

STATEMENT OF THE ISSUES

1. Whether the Trial Court erred in ignoring the “bright-line rule” of Bienash
v. Moller by considering oral extrinsic evidence presented by the attorney-
in-fact to deny the estate’s motion for partial summary judgment.

Citations:

Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431

Studt v. Black Hills Fed. Credit Union, 2015 S.D. 33, 864 N.W.2d 513
Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262

2. Whether the Trial Court erred by ignoring the “bright-line rule” of
Bienash v. Moller and its progeny by allowing the Defendant to introduce
oral extrinsic evidence at trial to justify his acts of self-dealing when the
power of attorney did not authorize self-dealing in clear and unmistakable
terms.

Citations:
Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431
Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262

3. Whether the Trial Court erred in instructing he jury that, despite the
fiduciary duty established by the power of attorney, the jury could
determine that a fiduciary relationship between the Defendant and his
father did not exist.

Citations:
Wyman v. Bruckner, 2018 S.D. 17, 908 N.w.2d 170
Hein v. Zoss, 2016 S.D. 73, 887 N.W.2d 62

1



Papke v. Harbert, 2007 S.D. 87, 738 N.W.2d 510

4. Whether the Trial Court erred in its jury instructions which allowed the
jury to consider oral extrinsic evidence contrary to Bienash v. Moller as
defenses to the Estate’s breach of fiduciary duty claims.

Citations:
Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431
Kaarup v. Schmitz, Kalda & Associates, 436 N.W.2d 845 (S.D. 1989)

5. Whether the Trial Court erred in refusing to instruct the jury that a
fiduciary breached his fiduciary duty when he used his position to enrich
the value of property that will eventually devolve to him.

Citations:

Ward v. Lange, 1996 S.D. 113, 553 N.W.2d 246
Crosby v. Luehrs, 669 N.W.2d 635 (Neb. 2003)
Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431

6. Whether the Trial Court erred in granting Defendant’s motion for
judgment as a matter of law regarding ownership of a joint checking
account when the Defendant admitted that the joint account was set up for
convenience to pay his father’s bills.

Citations:

Estate of Card v. Card, 2016 S.D. 4, 874 N.W.2d 86
Roth v. Pier, 309 N.W.2d 815 (S.D. 1981)

Magner v. Brinkman, 2016 S.D. 50, 883 N.W.2d 74

REPLY ARGUMENT

1. Overview

This case represents an egregious example of self-dealing by one acting
under a power of attorney. Here, Kevin Lynch signed checks to himself totaling
$398,000.00 from his father’s funds. (R 207) He used that money for his own
benefit to pay off his own loans and to pay his own bills and expenses. (R 135-

37; Kevin Lynch Depo. at 118-125; TT 165-68) He signed checks from his



father’s funds to erect two Morton buildings on his own property to the tune of
$106,774.60. (R 225,2216) He cashed in two of his father’s CD’s, using his
power of attorney, in the amount of $44,592.22, deposited those funds into his
own bank account, and used those funds to purchase a pickup for himself. (Ex.
233; R 2211-2215) He purchased $104,514.20 worth of farm equipment and
machinery starting in 2011 with his father’s funds, despite his father having quit
farming in 1996 and having entered the nursing home in September of 2011. (R
2277; Ex. 233) He did this knowing that the machinery would be his when his
father died. (TT 145-146; TT 748)

Between 2012 and his father’s death, Kevin Lynch wrote checks on his
father’s funds in the amount of $143,410.00 to pay for cattle expenses. (R 2485;
Ex. 244) Kevin Lynch received 100% of the calf crop and all income off the
cattle operation including the calves from his father’s cows and had free use of his
father’s pasture and the cattle facilities. (TT 411-12, 423-24, 436) He now
claims that this somehow benefited his father, because his father liked to run
cattle. (Appellee Brief at 12)

Kevin Lynch cashed in all of his father’s CD’s, IRA’s, and money market
accounts using his power of attorney. (R 89, 199-206; Depo. Ex. 26) Those
funds were deposited into the checking account where the funds belonged to his
father. (R 123; Kevin Lynch Depo. 72; TT 137) By the time of Robert Lynch’s
death, these funds were completely gone. Kevin Lynch leased his father’s 583
acres of tillable ground to the Solomons from 2012 until his death for annual cash

rental payments of between $165,483.60 and $148,886.85. (Ex. 243 and 244)
3



His father’s nursing home expenses came to around $80,000.00 per year. (TT
290) Yet, when Robert Lynch died the funds from those cash rent payments were
gone with the exception of some of the last cash rent check payment made by the
Solomons two weeks before Robert Lynch died on March 12, 2018. (Ex. 205; R
1679)

Robert Lynch’s money that benefited Kevin Lynch amounted to:

$398,000.00 Checks written to himself; (R 207)

$106,774.60 Morton Buildings placed on Kevin Lynch’s land; (R 225)

$ 44,592.22 Pickup purchased by Kevin Lynch from CD’s belonging to
Robert Lynch; (R 137)

$104,514.20 Farm machinery that eventually went to Kevin Lynch;
(Ex. 235)

$143.410.00 Cattle expenses paid by Robert Lynch between 2012 and
his death when he received no income; (Ex. 246)

$797,291.02 Total.

At the time of Robert Lynch’s death the only money that remained in the
checking account was $112,296.13. (Ex. 205; R 1679) Kevin Lynch had taken
$30,000.00 for himself from the last rent check from the Solomons and had
written checks for the cattle operation out of those funds. (Ex. 205, R 1682)

Under the terms of Robert Lynch’s Will, the remainder of Robert Lynch’s
estate consisting of “all of my cash assets including certificates of deposit, savings
accounts, and checking accounts[,]” was to go equally to his three children, Ann

Lynch, Carleen Lynch and Kevin Lynch. (Ex. 202, YEighth) Because Kevin



Lynch had already taken his father’s funds through a course of self-dealing, none
of these funds remained to be distributed! under the residuary clause to his sisters.
The Trial Court held as a matter of law that the approximate $112,000.00

in the joint checking account which was set up for convenience to pay his father’s

bills also went to Kevin Lynch.

2. Reply to arguments raised by Kevin Lynch to justify self-dealing
In Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431, this Court adopted a

bright-line rule that no oral extrinsic evidence will be admitted to raise a factual

issue to justify self-dealing by the attorney-in-fact under a power of attorney. /d.
9924 and 27. This Court has held “A fiduciary must act with utmost good faith
and avoid any act of self-dealing.” Id. §14. “In order for self-dealing to be
authorized, the instrument creating the fiduciary duty must provide “clear and
unmistakable language” authorizing self-dealing acts. ...thus if the power to self-
deal is not specifically articulated in the power of attorney, that power does not
exist. Id.

In adopting the bright-line rule prohibiting the use of oral extrinsic

evidence to justify acts of self-dealing, this Court quoted with approval Kunewa v.
Joshua, 83 HI 65, 924 P.2d 559, 565:
When one considers the manifold opportunities and temptations for

self-dealing that are opened up for persons holding general powers
of attorney-of which outright transfers for less than value to the

L A Stifel investment of approximately $17,000.00 was located and distributed to
the three heirs some months after Robert’s death. (TT 765-66)
5



attorney-in-fact [himself or] herself are the most obvious-the
justification for such a flat rule is apparent. And its justification is
made even more apparent when one considers the ease with which
such a rule can be accommodated by principals and their draftsmen.

This case illustrates the wisdom of the bright-line rule adopted in Bienash,

because it shows the manifold opportunities and temptations for self-dealing and
the justification for that self-dealing by self-serving, unwitnessed, uncorroborated
oral statements from the deceased parent claiming that all of the transactions were
approved by the deceased parent. As this Court observed in Bienash, if such
approval was, indeed, given, it should have been documented by some form of
writing.

Kevin Lynch suggests that he was authorized to self-deal under the power
of attorney, because the power of attorney authorized him to make gifts to himself
up to the limits of the federal gift tax exclusion. (Ex. 201, 14) But none of these
self-dealing transfers made by Kevin Lynch to himself were made pursuant to that
provision in the Power of Attorney. Kevin Lynch admitted that he never made
any gifts under that provision. (R 120-21; Kevin Lynch Depo. 60-61; TT 128-29)

The power of attorney itself required annual accountings. (Ex. 201, p.8;
Appendix 23 to Appellee’s Brief) “[A]n accounting shall be filed with me or my
guardian each year and with my personal representative in the year of my death.”
Id. Kevin Lynch did neither of these things. He never submitted any annual
report or written accounting to his father during the years that he acted as his
power of attorney. (TT 126-27) Further, Kevin Lynch admitted that all of the acts

that he took with respect to his father’s property and the checks that he wrote out



of the checking account were done in his capacity under the power of attorney.
(TT 124-25) Kevin Lynch argues in his brief that he did not really engage in self-
dealing, because he did not make “gifts” to himself. (Appellee’s Brief at 29) It is
clear, however, that he made numerous transfers to himself and used the funds to
pay his own bills and expenses, thus directly benefiting himself. This was clearly
self-dealing, because similar to the Mollers in Bienash - he used his position
under the power of attorney to benefit himself.

Kevin Lynch also argues that under general principals of agency he was
permitted to deal under the power of attorney with his principal so long as his

principal was fully informed and as long as he did not take unfair
advantage of him. 2 (Appellee’s Brief at 19, citing Restatement of Agency 2d §§
389-90) Significantly, to support this contention, Kevin Lynch must rely on oral

extrinsic evidence - his self-serving uncorroborated statements that his father

agreed to, approved of, or authorized all of these transactions. This he cannot do,

2 Kevin Lynch argues in his brief that his father remained capable of making his
own financial decisions and continued to do so. (Appellee’s Briefat 11). Yet,
Robert Lynch’s nursing home records reveal that he suffered from severe
cognitive impairment. (Ex. 247, p. 101, 111, 139, 147, 154, 158, 176, 185)
Shortly after entering the nursing home in September 2011, he didn’t know how
to dress himself. (Ex. 247, p. 80). He could not read or understand the menus (EX.
247, p. 88), he did not know who he was, where he was, or his date of birth in
May 2012. Id. p. 102. Further, Kevin Lynch kept all of Robert Lynch’s financial
information. Robert Lynch never saw his own bank statements or tax information
after 2010. (R 122; Kevin. Lynch Depo. 67; R 116; Kevin Lynch Depo. 41).
There is absolutely no evidence to suggest that Robert Lynch was fully informed
of Kevin Lynch’s self-dealing, outside of the self-serving oral extrinsic evidence
offered by Kevin Lynch. Kevin Lynch has offered no evidence that he didn’t take
unfair advantage of his father. Indeed, he transferred about $800,000.00 of his
father’s funds to himself or for his own benefit.

7



because Bienash precludes the use of oral extrinsic evidence to justify such acts of
self-dealing.

In his brief, Kevin Lynch suggests that the agency relationship established
under a power of attorney somehow differs from a trustee relationship and
authorizes the agent to deal with the principal for his own benefit. (Appellee
Brief pp. 18-19) Significantly, this misstates the fiduciary duty imposed upon one
acting under a power of attorney under South Dakota law, and fails to account for
the statutes enacted in South Dakota and this Court’s common law
pronouncements governing powers of attorney in Bienash and its progeny. In
Heinv. Zoss, 2016 S.D. 73, 412, 887 N.W.2d 62, 66-67, this Court acknowledged
the statutory limitations on an agent’s authority. The Court specifically pointed
out that SDCL 59-3-11 provides: “An authority expressed in general terms,
however broad, does not authorize an agent to do any act which a trustee is
forbidden to do by the law on trusts.” Id. The Court also pointed out that under
SDCL 55-2-2 a fiduciary is prohibited from “us[ing] or deal[ing] with the trust
property for his own profit or for any other purpose unconnected with the trust.”
Id. As the Court in Zoss pointed out, SDCL 55-4-13 governing trusts, prohibited

the trustee, unless expressly authorized by the trust instrument, from leasing

property to himself. /d. 1]12.3

South Dakota statutes further limit the authority of an agent.

3 In Zoss, the Court held that the attorney-in-fact should have been permitted to
explain that prior to the execution of the power of attorney, Zoss and his brother
had farmed his mother’s land without paying rent. Id. 113, 887 N.W.2d at 67.
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SDCL §55-2-4 reads as follows:

A trustee may not use the influence which his position gives him to
take any advantage from his beneficiary.

SDCL §55-2-8 reads as follows:

All transactions between a trustee and his beneficiary during the

existence of the trust or while the influence acquired by the trustee

remains, by which he obtains any advantage from his beneficiary,

are presumed to be entered into by the later without sufficient

consideration and under undue influence.

In his brief, Kevin Lynch also argues that once the power of attorney is
granted not every subsequent act by the attorney-in-fact involves a fiduciary duty.
He cites Estate of Bronson, 2017 S.D. 9, 892 N.W.2d 604 for that proposition.
There, this Court applied the amanuensis doctrine to hold that the execution of a
bank document by the attorney-in-fact was done only as an accommodation to the
father given his physical condition and that it was done at the direction of his
father who had instituted the transaction himself. Estate of Bronson, 2017 S.D. 9
14, 892 at 609-10. Kevin Lynch admitted he was acting as his father’s power of
attorney with respect to the transactions in question. Accordingly, Estate of
Bronson 1s inapposite.

Most importantly, this Court’s decisions in Bienash, Studt, Hein, Wyman,
and Stoebner all stand for the proposition that the attorney-in-fact under a power
of attorney may not self-deal unless the power of attorney expressly authorizes
self-dealing in clear and unmistakable terms and that oral extrinsic evidence may

not be used to justify acts of self-dealing. These principles of law in South

Dakota contradict Kevin Lynch’s claim in his brief to this Court that he, as agent,



had the right self-deal. The oral extrinsic evidence offered by Kevin Lynch is

barred by the bright-line rule laid down by this Court in Bienash and followed

consistently in cases involving breach of fiduciary duty claims under powers of
attorney. What Kevin Lynch is asking this Court to do is tantamount to

overruling the bright-line rule adopted in Bienash and followed for the last 16

years.

Kevin Lynch argues that it is common for parents and their children to
enter into oral agreements for farming relationships, and that the acceptance of a
POA by a child in that relationship would preclude that child from continuing in
that farming partnership. (Appellee Brief at 18) This argument is misplaced.
The Estate here, has never asserted a claim that impacted the farming partnership
that existed between Kevin Lynch and his father which predated the POA and
terminated before the POA was executed. Here, the power of attorney was
executed in December of 2007. Kevin Lynch entered into a farming partnership
with his father from some time in the late 70°s until his father retired from
farming in 1995. From 1996 until the end of 2011, Kevin Lynch was not in a
farming partnership with his father. He rented the farmland on a crop share 60/40
basis. Beginning in 2012, Robert Lynch’s farmland was cash rented to the
Solomons who bore the responsibility for the maintenance and upkeep of all that
property. This was not, as Kevin Lynch suggested, a continuation of a pre-
existing farming agreement. (Appellee Brief p. 24) It was a completely new

arrangement.
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Moreover, the claim that somehow the relationship beginning in 2012 was
a continuation of his partnership with his father in the cattle business is also a
clear misstatement of the facts. (Appellee Brief p. 6) For a partnership to exist, it
must entail sharing of the profits. 4.P. & Sons Const. v. Johnson, 2003 S.D. 13
19-20, 657 N.W.2d 292, 297. From 2012 on, Robert Lynch paid most of the
expenses, provided the pasture and facilities rent free and got nothing of the
profit, let alone any return even from his own cows from 2012 until he died. This
was no partnership.

Kevin Lynch contended that some of the money he took of his father’s
funds from the joint account represented compensation to him. He claimed that in
late 2011 he and his father entered into a compensation agreement, whereby he

would receive $30,000.00 per year as compensation for taking care of his father’s

property.4 He claims that under the power of attorney he had general authority to

manage and control his father’s property. In his brief, he alleges that the power of
attorney granted him general authority to “provide compensation for services|.]”
(Appellee Brief at 7) That term, however, appears nowhere in the power of
attorney. Moreover, the Power of Attorney expressly provides: “My attorney

shall serve without bond and without compensation.” ( Ex. 201 p. 7, Appellant’s

Appendix 26) Bienash and its progeny make clear that general powers expressed

in the power of attorney do not authorize self-dealing unless the right to self-deal

4 Kevin Lynch was employed at the Dakota Dome until 2010. He was never
employed by someone else after that. (TT 102)
11



is set out in clear and unmistakable terms. Bienash, supra §14. Here it was not.
A similar issue was raised in Cheloah v. Cheloah, 582 N.W.2d 291, 299 (Neb.
1998), disapproved on unrelated grounds, Weyh v. Gottsch, 929 N.W.2d 40, 62-
63 (2019). There, the Nebraska Supreme Court held that:
The attorney-in-fact’s claim for compensation was denied, because
the record was devoid of satisfactory proof that [the principal]
entered into a binding contract to compensate [the attorney-in-fact]
for services rendered and because the power of attorney does not
contain a provision authorizing the attorney-in-fact to compensate
himself from [the principal’s] property].]
1d.

Furthermore, in Cheloah, as here, the attorney-in-fact never reported the

income he supposedly received as compensation. /d. at 298.

3. Partial summary judgment should have been granted to the estate
Bienash and its progeny make clear that summary judgment is the
appropriate disposition of claims arising from breach of fiduciary duty under
powers of attorney. In Bienash, this Court rejected evidence offered by the
attorneys-in-fact to defeat summary judgment by stating:
[W]e conclude that the appropriate rationale for this Court is to
adopt a bright-line rule that no oral extrinsic evidence will be
admitted to raise a factual issue.
1d. 924 (emphasis in original).
The Bienash Court observed that the power of attorney granted to the

Mollers was general in nature, and although it provided the Mollers with gifting

authority, that authority was limited to the annual IRS limit. /d. §15. “The power

12



of attorney did not specifically authorize Mollers to engage in acts of self-
dealing[.]” Id. (emphasis in original) The Court concluded:

[T]t is apparent, as a matter of law, Mollers breached their fiduciary
duty to Duebendorfer when they engaged in the acts of self-dealing
articulated above. These acts directly benefited Mollers in the
amount of approximately $266,000.00 upon Duebendorfer’s death
$20,000.00 of which would have gone to Bienash.

Id. 915 (emphasis added).

In Studt v. Black Hills Fed. Credit Union, 2015 S.D. 33, 864 N.W.2d 515
(2015), this Court affirmed a summary judgment granted against the attorney-in-
fact who attempted to change the payable on death beneficiary on a CD owned by
the principal. The power of attorney in that case authorized the attorney-in-fact
“to make gifts in my name, to any persons or organizations, but only to the extent
that my attorney determines that my financial needs can be met and such gifts
continue to be prudent estate and tax planning devices.” Id. 4, fn. 1. Studt
argued in that case that the power of attorney permitted him to engage in self-
dealing. /d. 911. Because it authorized him to make gifts to any person, Studt
claimed that included him. /d. 8. This Court held, consistent with Bienash, that
the power of attorney, although broad and general in nature, did not specifically
authorize the attorney-in-fact to engage in acts of self-dealing and it could not be
construed to allow such acts. Id. §12. The Court also precluded an affidavit from
the attorney that drafted the power of attorney, concluding that it was
inadmissible oral extrinsic evidence and could not be used to defeat summary

judgment. Id. §14.
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In Wyman v. Bruckner, 2018 S.D. 17, 908 N.W.2d 170, this Court
reversed a grant of summary judgment to the attorney-in-fact and awarded
judgment in favor of the estate based on breach of fiduciary duty by the attorney-
in-fact. There, the attorney-in-fact, sought to justify her acts of writing checks to
herself and her family members from a joint account with her mother by arguing
that she was not acting pursuant to the power of attorney, but as a joint account
owner. Id. §13. This Court held that these transfers violated Bruckner’s fiduciary
duty irrespective of her status as a joint account owner. Id. §18. This Court went
on to hold that the over $200,000.00 in checks written to herself, her husband,
children and grandchildren amounted to impermissible self-dealing. Id. 924. This
Court held:

These transactions involve Morris’s property during her lifetime and

directly benefited Bruckner. Given our precedent, it is apparent as

a matter of law that Bruckner breached her fiduciary duty.
1d. (Citing Bienash and Studt; emphasis added).

In Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262, this
Court again affirmed summary judgment holding the attorney-in-fact liable for
breaching a fiduciary duty. Huether, the attorney-in-fact, prepared a transaction
for his principal Stoebner to sell his land to Huether for well below fair market
value with conditions to credit payment of Stoebner’s expenses by Huether
toward the payment under the purchase agreement and with a forgiveness clause

upon Stoebner’s death. Id. §7. Stoebner died shortly thereafter. This Court

adhered to the bright-line rule prohibiting oral extrinsic evidence to raise a factual

issue. This Court specifically rejected affidavits submitted by Huether suggesting
14



that Stoebner was aware of the transaction because he had discussed the terms of
it with Huether and had reviewed the contract, and approved it. /d. 13 and 14.
As this Court noted:

Regardless of Huether’s intentions and even if Stoebner approved

of the transaction there is no admissible written evidence supporting

Huether’s ability to self-deal.
1d. 923.

That is precisely this case. Here there is no written evidence expressly and
unmistakably authorizing Kevin Lynch to self-deal in any of the transactions he
claimed that his father orally approved.

4. The Trial Court erred in admitting oral extrinsic evidence at trial

The Trial Court denied the Estate’s Motion in Limine to exclude any oral
extrinsic evidence offered by Kevin Lynch to justify his acts of self-dealing. (R
1046-48, 1558) The Trial Court also overruled objections to such evidence at
trial. (TT 281-82, 285, 321-22, 324, 351, 392, 396, 500, 530) The Trial Court
justified its ruling admitting such oral extrinsic evidence, stating: “I still find it
relevant for determination of whether there was a breach of the fiduciary duty as I
previously ruled.” (HT August 25, 2021, p. 22)

This rationale is incorrect. If oral extrinsic evidence were admissible
under the bright-line rule of Bienash to determine breach of fiduciary duty, then
there is no rule at all. The attorney-in-fact could always, then, use oral extrinsic

evidence to create a fact question to avoid summary judgment and to support any

defense such as consent, ratification or estoppel at trial.
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Under Bienash, Studt, Wyman and Stoebner, the trial court committed
error in authorizing the use of this oral extrinsic evidence and this error was
prejudicial to the Estate and affected the substantial rights of the Estate. SDCL
19-19-103(a).

5. The Trial Court erred in Instruction No. 15, authorizing the jury to find
that Kevin Lynch was not acting in a fiduciary capacity

Instruction No. 15, permitted the jury to determine that some of the
conduct of Kevin Lynch was outside of the scope of his power of attorney and left
the jury to determine whether or not he was acting in a fiduciary capacity with
respect to such conduct. Kevin Lynch argues that once a power of attorney is in
place, not every act thereafter is governed by it. He cites Estate of Bronson, 2017
S.D. 9, 892 N.W.2d 604, where this Court acknowledged that under the
amanuensis doctrine an attorney-in-fact was not acting under his power of
attorney when signing his father’s name to a new account form. (/d. 96 and 14)

That is not this case. Here, Kevin Lynch admitted that all of the checks
that he wrote to himself were written in his capacity under the power of attorney.

(TT 125) He admitted that all of his transactions involving his father’s property

were done in his capacity acting under the power of attorney. (TT 124)5

Furthermore, in his brief, Kevin Lynch now argues that his alleged

“compensation”, debt relief, and money he took out of his father’s account for his

® The Estate never contended that in executing the joint account documents Kevin
Lynch was acting under the power of attorney. In fact, Robert Lynch executed

those documents himself, unlike what had occurred in Bronson.
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labor in managing and taking care of his father’s property was somehow
unconnected to and ungoverned by the power of attorney. (Appellee’s Brief p.
32) This claim is unsupported by anything in the record or any citation to
authority and is belied by his own testimony. Instruction No. 15 is an incorrect
statement of the law, because it allowed the jury to conclude that Kevin Lynch
was not acting pursuant to the power of attorney with respect to certain conduct.
This was contrary to the evidence and the law laid down by this Court. Wyman,
supra 424, 908 N.W.2d at 177-78. Hein, supra, 8, 887 N.W.2d at 65. (“[I]n
South Dakota, as a matter of law, a fiduciary relationship exists whenever a power

of attorney is created.”)

6. The Court erred in instructing the jury on defenses based on oral extrinsic
evidence barred by the bright-line rule of Bienash and its progeny

The Trial Court gave a number of jury instructions predicated on the oral
extrinsic evidence admitted at trial. It instructed the jury on defenses of consent,
release, and ratification. (R 3848; Instruction No. 23) Instruction No. 30
instructed the jury on the defense of quasi-estoppel. (R 3856) Instruction No. 29
instructed the jury based on an “oral agreement between Robert Lynch and
Defendant.” (R 3855) The Court also instructed the jury on a claim of
recoupment in Instruction No. 31.

These instructions were erroneous because the oral extrinsic evidence
upon which they were based, was not competent evidence in the record. Kaarup

v. Schmitz, Kalda & Associates, 436 N.W.2d 845, 849 (S.D. 1989). Erroneously
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admitted evidence is not legally sufficient evidence. See Weisgram v. Marley

Co., 528 U.S. 440, 454, 120 S.Ct. 1011, 1020 (2000).

7. The Trial Court erred in refusing the instruction based on Ward v. Lange
The Estate proposed Jury Instruction No. 31 which was refused by the Court.

It read:

A fiduciary breach is his fiduciary duty when he uses his position by

enriching the value of property that would eventually devolve to

him.
Citing Ward v. Lange, 1996 S.D. 113 93, 553 N.W.2d 246, 248. Throughout the
trial, Kevin Lynch contended that the purchase of machinery, which he ultimately
received under the will, did not deplete the estate, because the machinery was still
in the Estate when Robert died. (TT 535, 744)

Yet, like the attorney-in-fact in Crosby v. Luehrs, 669 N.W.2d 635, 645-
46 (Neb. 2003), Kevin Lynch feathered his own nest by these transactions, and as
such, breached his fiduciary duty even though the transfers occurred after death.
Bienash, supra, {18 and 19, 721 N.W.2d at 435-36, (citing Crosby with
approval).
8. The Court erred in granting judgment as a matter of law for Kevin

Lynch on the joint account claim
Kevin Lynch testified that the joint account with his father was set up for

convenience to pay his father’s bills. (R 121; Kevin Lynch Depo. 64; TT 134-36)

Whether this account was set up for convenience or for the benefit of the non-
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depositing joint payee is a fact question for the trier of fact. Estate of Card, 2016
S.D. 4 915, 874 N.W.2d 86, 91.

Kevin Lynch admitted that his father would have expected the money in
that joint account to be used to pay his funeral expenses, income taxes (on the rent
that that money represented), and his real estate taxes. (TT 204) Without those
funds, those bills, including his funeral expenses could not have been paid. This
Court previously held that the trial court did not err in treating a joint account as
having been set up for convenience “when it concluded that decedent did not
intend to divest himself at death of the only available asset to pay his final debts.”
Roth v. Pier, 309 N.W.2d 815, 816 (S.D. 1981). Here, the Trial Court erred in
granting the motion for judgment as a matter of law. The record evidence was
susceptible of sustaining the position of the non-moving party that this account
was set up for convenience. Klingenberg v. Vulcan Ladder USA, LLC, 936 F.3d

824, 830 (8" Cir. 2019).

9. Notice of Review

Kevin Lynch, in his Notice of Review, alleged that the trial court erred in
failing to give his proposed Jury Instruction No. 16. Kevin Lynch attached that
proposed instruction to his Docketing Statement, but never provided a copy to this
Court in his Appendix or even so much as cited the precise language of it in his
brief. A copy is appended to this Reply Brief. In that proposed instruction, Kevin

Lynch asked the jury to be directed to deduct from any damages the annual
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amount of any yearly gift tax exclusion. (R 1637). (“you must deduct the
following amounts for each year in your calculation of damages.”)

Paragraph 14 of the Power of Attorney specifically authorized the
attorney-in-fact to make gifts up to the Internal Revenue gift tax exclusion
amount. That provision provided that those gifts could be made to such persons
(including my attorney). Significantly, Kevin Lynch admitted in his deposition
and at trial that he never made any gifts pursuant to that provision in the power of
attorney. (R 120-21; Kevin Lynch Depo. 60-61; TT 128-29)

Kevin Lynch’s proposed jury instruction required the jury to deduct from

any damage award the gift tax exclusion amount for each of the respective yeatrs.6

(R1637) The Trial Court properly rejected the proposed instruction. Kevin
Lynch admitted he never made any gifts under the provision, let alone gifts in
those amounts. To direct the jury to deduct those amounts from damages is
tantamount to directing a verdict, authorizing an after the fact, reduction of Kevin
Lynch’s defalcation. See Rantapaa v. Black Hills Chair Lift Co., 2001 S.D. 11,
433, 633 N.W.2d 196, 206 (an instruction that operates as a directed verdict is

prejudicial error in the purest sense).

CONCLUSION

The Estate prays for the relief originally requested.

® No evidence was admitted as to what those amounts were. The Court was
requested to take judicial notice of what those amounts were and the Court
actually put those amounts into an instruction that it had given the jury.
(Instruction 34; R 3861; TT 900-01)

20



Dated this 25" day of May, 2022.

SCHAFFER LAW OFFICE, PROF. LLC
/s/ Michael J. Schaffer

Michael J. Schaffer
mikes@schafferlawoffice.com
5132 S. Cliff Avenue, Suite 5
Sioux Falls, SD 57108
Telephone: (605) 274-6760
Facsimile: (605) 274-6764
Attorneys for Appellant

REQUEST FOR ORAL ARGUMENT

Appellant respectfully requests that it be granted the privilege of appearing
before this Court for an oral argument in this appeal.

/s/ Michael J. Schaffer
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JURY INSTRUCTIONS PROPOSED: Kevin Lynch's Second Amended Proposed Jury Instructions
and Alternative Verdict Form Page 26 of 44

Source:  South Dakota Partem Jury Instruetions (Civil) 30-10-60 (2019) (modified); fobnson
v. Larvon, 2010 SD. 20, Y 14, 779 N.W.2d 412, 417; Sterm Oid Co. 1t Border States
Paving, Inc, 2014 SD. 28, 7 18, 848 N.W.2d 273, 279,

DEFENDANT’S PROPOSED JURY INSTRUCTION NO. 16
Damages
If you find that the Plainuff-Fetate—af-ReobertLyneh—Ann Lyneh—ssPeorsorml
Represominive-of-tho Eotnteof Robest Lynch has not met its burden to prove any of the

Esbe=Plaintiffs claims for breach of fiduciary duty, conversion, or clder exploitation (for
conduct after July 1, 2016), then the Plaintff Estate-of Reobest Eynehic not eatitled to an
award of damages. If you find thar the Plaintff Estate-of Robert Eyreh—finaEynchas
Persormd-Fepresemintiveof-the Botateof Robert-Eynehs has met its burden to prove one or

more of its claims for breach of fiduciary duty, conversion or ¢lder exploitation {for conduct

after July 1, 2016), you must then fix the amount of money that will reasonably and fuirdy
compensate the Pluatiff Fetete-ofRebert-Eynehrfor any of the following elements of loss or
harm suffered and proved by greater convincing force of the evidence to have been legally
caused by the Deefendanticewen-Epaely’s wrongful conduct and that are not barred in whole
orin part by one or more of the Ddefendantkcevia’s defenses.

PlaintiffAas alleges that Ddefendantivewn must pay damages to-the-Bstate-of Robert
Eyne—for the following transactions based upon its claims of breach of fiduciary duty,

conversion, and elder exploitation (for entries 11 and 12 below) by defendagticesinLynels

1 B/14/2011 Check §15.000.00
2 B/1/2m2 Check [§80,000.00

Filed: 9/29/2021 11:34 PM CST Clay County, South Dakota 13CIV18-000090
- Page 1633 -
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JURY INSTRUCTIONS PROPOSED: Kevin Lynch's Second Amended Proposed Jury Instructions
and Alternative Verdict Form Page 27 of 44

3 |8/13/2012 heck $50,000.00
4 |A/8/2013 K_heck ,000.00
5 P/24/2014 Check L, 000,00
6 |2/28,/2014 ICheck 30,000.00
7 |6/27/2014 Check 10,006.00
8 |5/28/2015 Check $20,000.00
9 1B3/21/2016 KCheck $30.000.00
10 J6/10/2016 KCheck 40, 000.00
11 |2/28/2017 ICheck 30,000.00
12 |2/27/2018 Check 0.000.00
13 [1/1/2012 15 3/18/2012]Cattle Operation

The burden of proving the damages in entries 1-13 of the above nable rests with the
PpluintiffAnaEymel 25 the party claiming them and it is fot you to determine, based upon the
evidence, whether any particular element of damage has been proved by greater convincing
focce of the evidence. In determinng an award of damages, your verdict must be based on
evidence and not upon speculation, guesswork, or conjecture.

If you find that the Ddefendant<evinEyaeh met his burden on any one of the
following, defenses: Release of Liability by Consent or Release or Ratification, Statute of
Limitations, Estoppel, or Quasi-Estoppel on any eatey numbers 1-13 in the above table, then
you must not award any damages to the Pplintiff-Estste—ef Rebes—I—Eprsr for that
transaction. If you do not find fthat the DdefendanticevinrEymeh met his burden on_any of
those defenses—the—Rel fLishiliyby-Coment-or-Releaseor Ratification Statgte—of
Eimitations-Eoteppelor-Quasi-Estoppeldefenseson3s to any entry numbers 1-13, then the
PeluntffAnslenck’s claims asP I Bep tative for the Estate of Robest T-Lynekon

that specific transaction are not barred by any of those defenses.

Filed: $/29/2021 11:34 PM CST Clay County, South Dakota 13CIV18-000090
- Page 1634 - .
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JURY INSTRUCTIONS PROPOSED: Kevin Lynch's Second Amended Proposed Jury Instructions
and Alternative Verdict Form Page 28 of 44

If you find that the DdefendantdeevinLynek has proven either his Unjust Enrichment

or Quantum Meruit defense or both defenses, you must deduct from your caleulation of
damages all amounts the DdefendantlSesia is entitled to receive as compensation for work
done for and expenses incurred on behalf of Bob Lynch before Bob®s death on March 13,

2018. Ifyou find that the Ddefendanticevinbyneh has not proven his Unjust Enrichment or

Quantum Menut defenses, you must not make any deduction in your caleulation of damages

based on these two defenses.

The PhintiffAnn-Tyneh also claims that the DdefendantkavinTyael must pay the

following amounts to-the-Estate—as damages on ber claims for breach of fiduciary duty and

CONVErsion:

14 12/28/2012 orton Buildings [§106,.774.62
15 B/5/2011 [ntestate Auction 155,200.00
16 [6,/10/2011 Campbell Supply 61,406.85
17 [p/18/2011 Road King, Inc. S00.00
18 p/9/2011 Mark's Machinery 45,042 40
19 10/7/2011 Road King Trailer 5,330.00
20B/28/2012 Don Fergen 000,00
21 6/3/2012 ockler Farms 018.35
22 k/14,/2012 Mockler Farms 94.60

23 |6/23,/2012 Gaylen Smith 47 500,00
24 [8/23 /2012 Fred Haan f6,032.00
25 [8,/23 /2012 fMark's Machinery 1%7,020.00

Filed: 9/29/2021 11:34 PM CST Cliay County, South Dakota 13CiV18-000090
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JURY INSTRUCTIONS PROPOSED: Kevin Lynch's Second Amended Proposed Jury Instructions
and Alternative Verdict Form Page 29 of 44

26 [9/14/2012 Derald Kloster 11,250.00
27 [11/12/2013 Pederson Machine 240,00
28 [10,/1,/2014 Mark's Machinery 5.980.00
29P/20/2012 CorTrust CDs 44,590,22

The burden of proving the damages in entry numbers 14-29 in the above rable rests
with the PplaintiffAmmEyneh as the party claiming them and it is for you to determine, based
upon the evidence, whether any particular element of damage has been proved by greater
convincing force of the evidence, In determining an award of damages, your verdict must be
based on eviden:ce and not upon speculation, guesswork, or conjecnire.

If you find that the Ddefendant baskeevin-Lynel met his burden on his defense of
Release of Liability by Consent, Release or Ratification as to some or all the transactions in
entry mimbers 14-29, then you must not award any damages 10 the PplaiatiffEseste for those
transactions on which the Ddefendanthe met his burden. If you do not find in favor of the
DdcfendapniiesinTyneh on thate defense of-Release-ofEisbilityby-ConsencRelesse—or
Ratiftestion on 4 trensaction 1n entry numbers 14-29, then the Pplaintiffden Tyaeh’s claims
as to those transactions are not barred by this defense.

If you find that the Ddefendanticevin—Eyneh met his burden on the Sntute of
Limiutions defense as to entry numbers 15-19 in the above table, then you must not award
any damages to the PplaintiffEstate-of Rober-T—Eymely for those equipment purchases. If

you do not find in favor of the DdefendanticevinTyneh on the Stahite of Limitations defense,
then Pplaintffdna-Tyrel’s claims et t Rep atative-for the Fotate of Robest T

Eyrreh a3 to entry nuimbers 15-19 are not barred by this defense,
If you find that fhe Ddefendant-keevenTyneh has proven either his Unjust Enrichment
or Quantum Merur defense or both defenses, you must deduct from your calculation of

damages all amouats the Ddefendanticewtn s entitled to receive as compensation for work

Filed: 8/29/2021 11:34 PMCST Clay County, South Dakota 13CIV18-000090
- Page 1636 -
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JURY INSTRUCTIONS PROPOSED: Kevin Lynch's Second Amended Proposed Jury Instructions
and Alternative Verdict Form Page 30 of 44

done for and expenses incurred on behalf of Bob Lynch before Bob’s death on March 13,

2018. Ifyou find that the DdefendantiCevinLyseh has not proven his Unjust Entichment ot

Cuantam Meruit defenses, you must not make any deduction in your calculation of damages

bhased on these two defenses.

1t ¢ the Ddefendant the risht to pift himselfu

following all Instructions above, your calculation of damages requires a payment from the
Dddefendanticevin to the PlaintiffErstate, then you must deduct the following smounts for each
year in your calculation of damages_for the Defendan?’s sight 1o pift himself these amounts
under Paragraph 14 of the Power of Attomey:

2011 - $13,000-plusFcevists-20H-mediasl-expenses

2012 — §13,000-phaskevia's-2012-mediesl-expenses

2013 - $14,000-plus-Kevinion0id-medieal-cxpenses

2014 - $14,000-phasIcevin’s 2044-mediasl-cepenses

2015 - $14,000-plasKeevints-3015-medical-expenses

2016 - $14,000-phasTcevnys 204 C-medtenl-expenses

2017 - §14,000-phasKovinto-3017-medienl-enp

2018 - $15,000
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Source: South Dakota Pattern Jury Instructions (Civil) 50-00-10 (2019) (modified);
South Dakota Pattern Jury Instruction 30-10-60 (2019) {modified), Hosas
Griffiths, 2006 S.D, 27, 20, 714 N.W.2d 61, 67.
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