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JURISDICTIONAL STATEMENT
This Court granted permission for an intermediate appeal. See,
‘Order Granting Petition for Allowance of Appeal From Intermediate
Order,” 8/11/2025. Accordingly, this Court has jurisdiction under SDCL §
15-26A-3(6).
INTRODUCTION

This intermediate appeal relates to several other matters and appeals

involving the O'Farrell family:

o Victoria’s Lawsust. In June 2022, the matriarch of the family,
Victoria O'Farrell, commenced a lawsuit seeking to halt a series of
sudden, drastic changes that her husband Raymond had made to
their estate plan and landholdings, alleging undue influence by
their son Kelly.'

o  Dismissal of Victorfa s Lawsuft. Victoria died shortly after
commencing her lawsuit. Raymond installed himself as the Special

Administrator of Victoria’s Estate® and then dismissed Victoria®




case pending against him, without prejudice, This Court affirmed
that voluntary dismissal.?

Raymond’s Appointment as Special Admintsirator. Paul appealed the
Order appointing Raymond as special administrator.” This Court
dismissed the attermnpted appeal because there were “pending
motions before the circuit court to remove and replace the special
administrator [which were] ‘pleadings related to the same subject
matter’ and, consequently belong to the same proceeding, ™ See,
#30532, Order Dismissing Appeal, 12/18/2024 (quoting Eszate of
Petrik, 2021 5.D. 49,9 17). The probate questions were remanded.
Attempted Removal of Raymond as Special Administrator. Upon
remand, the Circuit Court considered the pending petitions for
removal and replacement, The Circuit Court declined to remove
and replace Raymond as special admimstrator, That decision is
now the subject of a second probate appeal, #31106, which is

pending,

......



o  The Eviction of Paul & Skyline. Shortly after Victoria’s death, in
mid-August 2022, Raymond had been convinced to sell most of the
family’s long-held farm ground, owned by their Trust and Trust
Corporation (VOR, Inc.), including numerous parcels that had
been designated for Paul (and his heirs) within the Trust. The $3.2
million sale to Grand Valley Hutterite Colony closed in October
2022, which led to an eviction action in April 2023 by VOR and the
Colony against Paul and Skyline.” The judgment of eviction was
affirmed by this Court. FOR, fauc. v Est. of O'Farrell, 2025 5.D. 2,
q 45.

o Paul’s Civil Sust. Prior to the filing of that eviction claim, Paul had
already commenced this (instant) lawsuit seeking multiple avenues
of relief: to unwind the real estate sale; to remove Raymond as
trustee; to invalidate Raymond’s other corporate and fiduciary
actions which Raymond had taken in the name of VOR, Inc.; and

for damages.®




Dismissal & First Appeal of Panl’s Civil Suit. Various defendants
filed motions seeking dismissal of Paul’s claims. The Circuit Court
granted all such motions seeking dismissal, leading to the first
appeal in this action. By a 3-2 majority, this Court determined that
Judge Robert Spears had been “properly disqualified” under the
“one bump™ provisions of Chapter 15-12. Because Judge Spears
was thus incapable of hearing or deciding further proceedings, this
Court vacated all of the orders that he had entered and remanded
for further proceedings. Est. of O Farrell v. Grand Valley Hutterian
Brethren, Inc., 2024 5.D. 81, 9 327

Remand, Dismissal, and this Intermediate Appeal. Following
remand, various Defendants immediately renewed their motions
seeking dismissal. The Circuit Court granted those motions, and
Paul’s Estate and Skyline sought permission for this intermediate
appeal. The Order permitting this appeal stayed all further

proceedings at the Circuit Court level

' Durcing
and his
12 /6202

E

the pendency of that first appeal; Paul 0 Facrell died,
E=ztates wa=s gubstitutsd 3= a party. Appeal #20482, ORDER,

L

Saes, Mppeal E31101, Order, BSL1/Z025,

4



o Craditor Lawsuit & Appeal, Meanwhile, in a parallel proceeding, a
creditor of Paul’s and Skyline’s sought judgment upon a crop input
invoice {and to resolve a secured priority issue relative to VOR)”
Within that same suit, VOR brought cross-claims against Paul and
Skyline upon loans assigned to VOR by Great Western Bank (now
First Interstate Bank). VOR was granted summary judgment on
those loans, Following oral argument on June 3, 2025, this Court
issued a summary affirmance by a 3-2 majority. See, Appeal
#30862, Order Directing Issuance of Judgment of Affirmance,
8/11/2025.

o Motion to Consolidate. We are submitting a Motion to this Court
seeking to consolidate the two remaining O Farrell matters: this

appeal (#31101) and the probate appeal (#31106).

THE RECORD

References to the settled record of this appeal are denoted by [R.123].
In a handful of instances, this Brief or the Reply Brief may make reference to

the appellate records of other, related appeals. For those, the citation will




identify the appeal number and page number of the associated record, e.g,
[Appeal Record #30508 at AR.20-24].

The Circuit Court disposed of this matter on summary judgment,
following a motions hearing on May 1, 2025. The Hearing Transcript is
referred to by page number and date, such as [HT 123, 5/1/25]. The hearing
transcript is found in the settled record at [R.1602-1668).

The summary judgment hearing on May 1, 2025, was held in
conjunction with a parallel hearing in Victoria’s probate. The portion ot the
transcript dealing with the probate hearing is included within the settled

record of Appeal #30116. [Appeal Record #30116 at AR.383-409],

STATEMENT OF THE CASE & FACTS
Paul and Skyline brought this lawsuit in March 2023 to remove
Raymond as Trustee, and to challenge the validity of Raymond’s trust
actions and VOR’s corporate actions, including those which were a product

of undue influence perpetrated by Kelly O'Farrell. The facts of this case,



and the related cases, have been the subject of extensive, prior briefing,'"” A
short summary follows here,
Victoria’s Lawsnit

The efforts to stop Raymond and Kelly first began with Paul’s mother,
Victoria O'Farrell. In June of 2022, Victoria brought a lawsuit to halt
Raymond from making further changes to the family’s corporation and estate
plan. Her Complaint describes an orchestrated campaign of undue influence
exercised by their son Kelly, who was angry at his prospective inheritance
under the Trust. [Appeal Record #30508, AR.5-29]. Her Complaint and
contemporaneous affidavit alleged that Raymond had diminished capacity,
couldn’t read, and did not understand the corporate actions he was taking.

d.; [Appeal Record #30508, AR.5-29]; [R.76-85].

Y Excarpta of fact sections of the prior briefing are
includsd in the 8ppendix. Se=e AFP.T71-124. Thoss fact excerpts
includs: Appellants” Brief #30482 (pp. 15=17)7 Appsllants’ Briet
F2034d (poe 9170 Appaellants® Reply Brisf #3034d lpp. 2-7):
Pppellant'a Brief #30532 (pp. 3=4); Appellant’s Brief #30508 (pp.
4—-&) r - Appellant’ = Beply Brisef #20508 (pp. 1-21; Appsllant’s Brisf
FIOEE: [pp. S=1a); Appellant’s Reply Brief §30BG:Z ipp. 1=3).

In additicn, the factsz relled on in this Court’s prleor
written decisicns alsc provide background. Sse, Estabs of
D' Farrell et al v. Srand Valley Hutterian Brabhren, Ing. g 2024
3.0, 81, T 2=11 {the first appeal of thiszs matter] ;- &, VOE,
Ino. w. Estate of OfFarrell, 2025 5.0, 27 91 2-6 [the eviction
appeal) .



Victoria hired counsel to attempt to stop Raymond. In response,

" Raymond’s counsel wrote a letter to [Victoria’s] lawyer claiming to
terminate [her] attorney-client relationship.” [Appeal Record #30508,
AR.66, 9 28-41]. In defense of this incredible action, “Raymond’s counsel
claimed authority to terminate [her] attorney-client relationship based on...a
power-of-attorney [instrument from 2011]" that Victoria had given to
Raymond. /4.

Victoria revoked the power of attorney and proceeded with her
lawsuit. Jd. Unfortunately, Victoria died a few weeks later, during its initial
stages,

On 9/29/2022, Paul attempted to intervene in that lawsuit, seeking
“the relief requested in Vicki’s Complaint,” and a “declaratory judgment”
relating to Raymond’s actions pertaining to the Trust and VOR, Inc.
[Appeal Record #30508, AR.269; AR.264]. The Circuit Court entered an
order on 10/26/2022 denying Paul’s intervention. [Appeal Record #30508,
AR.552). But, contemporanecusly with that denial, the case was
“voluntarily dismissed ™ by Victora's attorney (although ensirely ar the

direction of Raymond and his counsel). [Appeal Record #30508, A.R. 553].



Paul attempted to appeal the denial of intervention, but this Court
affirmed the voluntary dismissal of Victoria's lawsuit, See, #30508, Order
Dismissing Appeal, 12/18/2024,

Paul’s Complaint

In March 2023, Paul commenced his own action, formatted into three
counts, including (i) declaratory relief about the validity of various corporate
and trust actions, and, Raymond’s ability to continue as Trustee; (ii)
unwinding the $3.2 million sale of the O’ Farrell trust land; and (in) damages
arising from tortious interference. [R.7-90].

Declaratory Relief as to the Invalidity of Raymond "s/VOR s actions. In
many ways, Paul’s lawsuit seeks relief similar to Victoria®s lawsuit, including
Count 1, which seeks, snter alia, to invalidate all of VORs invalid actions.
[R.20-24|. Count 1 also seeks to remove Raymond as Trustee, [R.2].

Unwinding the Land Sale. In Count 2 of Paul’s Complaint, he sought
rescission of the land transaction (which had occurred after Victoria’s death,
and which was not a part of her lawsuit). [R.24-27]. The Complaint alleges

that the land sale is void, on the basis that it was the product of undue



influence, or, a lack of capacity, or, a failure of trust and corporate
governance requirements. [R.24-27].1

Tort Damages. Count 3 of Paul’s Complaint seeks monetary damages,
including from Kelly O'Farrell. [R.28-29]. As to questions of damages, the
Complaint also sought recovery in the alternative, namely an equitable claim
for the value by which the Defendants were unjustly enriched, measured by
the value of Paul’s structures which he had paid for and installed on the
VOR property at his expense (including his home; Skyline’s shop; and
Skyline's cattle feed yard). [99 60-61, 83-86].

Immediately upon its commencement in Spring 2023, Paul’s lawsuit
elicited motions for dismissal and summary judgment by multiple
Defendants. The Circuit Court granted all such motions, dismissing the
case on procedural grounds, [R.440-455]. Paul and Skyline appealed.

I that first appeal, this Court vacated all of the Circuit Court’s orders

and reversed the dismissals. See, #30482; Estate of O Farrell et al v. Grand

oAlthough thers are many avenuesa, the aimplest theory of
invalidity is that the ' Farrell Trust becames icrevocalkls gpon
Victoria®s death, as to her Interest 1n the Trust's assets.
Theraafter, Bayvmond was lsgally incapakle of divesting those
gz=eta to himgelf, or canvey them to a third party, other than bEo
provide for hls basic nesds,. The dasd from Bayvmond conveying the
entirety of VOR'=2 farmland was insffective [(becausse he did not
have completes titls to give] and would likely bErigoger ocaverags
under Grand Valley'=s btitle insurance paolioy.

10



Valley Hutterian Brethren, fnc., 2024 5.D, 81 (all orders deemed void because
the Circuit Judge had been " properly disqualified™ yet continued to act in
the case). The case was remanded on December 18, 2024, and an *Order
Appointing Judge’ was entered January 15, 2025,

The 2025 Motions

Following remand, the Defendants began filing the same motions (ot
variations of them), each seeking outright dismissal of the claims against
them. At the same time, Paul’s Estate and Skyline Cattle ™ filed two
mations seeking to move the case forward (to amend the Complaint, and, to
conduct a Rule 35(a) examination of Raymond). Paul’s Estate also
submitted a Rule 56(f) affidavit,

A hearing was held on May 1, 2025, [R.1590-1601]. The Circuit
Court granted the Defendants’ motions and denied each of Paul’s Estate’s
motions,

Maotions by Paul’s Extate
Rude 35(a) Motion. Paul’s Estate filed a Rule 35(a) motion seeking to

conduct a mental and medical evaluation of Raymond O'Farrell, [R.1404-

¥ Per comvenisence, subseguent references to Paul's Bstate and hiz

entity, Skylime Cattle Company, will =impliy name “Faul's Estate.”

11



1411]. That motion was denied. [R.1599]. The Circuit Court held that
“undue influence or the lack of undue influence is not an issue in this case.”
[E. 1599, Memorandum, at 10].

Motion to Amend Complaint & Realign the Parries. Paul’s Estate also
filed a Rule 15(a} motion seeking to amend the Complaint and realign the
parties. [R.1372-1374). The amendments encompassed four, primary
changes: (i) updating to the Complaint to reflect the death of Paul O’Farrell,
(i1} realigning the parties to reflect that VOR had protested its role as
plaintiff (and, that after Paul’s death, he could no longer assert claims as its
ostensible officer); (iii) setting forth the removal of Raymond as Trustee
within its own, separate count (Count 2}"; and (iv) editing the language of
the damages claim, to make it clear that the plaintiffs intended to seek
damages from Grand Valley, if the evidence so warranted." The motion to
amend was denied. [R.1681-1682]. The Circuit Court ruled that “even the
revised version cannot withstand summary judgment as to the Plaintiffs'

authority to litigate these claims and, at this stage in the proceedings, it

1 Paul"s originsl Complainkt scught a declacation az to Raymood™ z
conkbinued role a= Trustee, but net framed as a3 standalons count.
See, T9 4, 79, 80, and Bl [R.d; 2Z].

W Paults originzsl Coamplaint had adopted a conciliatory spprosch
toward Grand Valley, stating that plaintiffs did not ssek damages

from it. The Amrended Camplaint abandon=s this= approach.

12



would be inequitable and unreasonable to allow the amendments as
presented by Plaintiffs’ counsel. Additionally, the Court can't allow an
amendment where Plaintiffs’ counsel is representing VOR, Inc. in the
Complaint, and now requesting an amendment that would have him
litigating against his client, VOR, Inc., in the same action”. [R.1682].
Paul’s Estate’s Rule 56(f) Affidavit

In response to the (arguably) premature filing of summary judgment
maotions so soon after remand, Paul’s Estate submitted a Rule 56(f) affidavit.
[R. 1412-1418]. The affidavit is seven pages in length, with 26 sub-sections,
and includes extensive detail about the discovery anticipated in this case; its
pertinence to summary judgment and the merits; and explains how the
discovery process was interrupted for two years during the prior appeal. The
Circuit Court refused the Afhidavit, because “based on the Court's
reasoning above, further discovery will not change the outcome of this
proceeding.” [R. 1597, Memorandum, at 8],

Crrand Valley s Motion for Sunomary Judgment
Grand Valley renewed its prior motion to dismiss, but then asked the

Circuit Court to address it as a motion for summary judgment. [R.1338].

13



In its briefing, Grand Valley's argument about Counts 1 and 3 was that
those counts were not directed at Grand Valley specifically. Grand Valley's
response to Count 2 was that neither a legal nor equitable rescission is
available to Paul. The Circuit Court granted summary judgment to Grand
Valley,

Mations for Summary Judgment by
the Trust, VOR, and Victoria’s Estate

Raymond appeared in this lawsuit at the very outset in 2023, both
personally, and in his fiduciary capacity for VOR, the Trust, and Victoria’s
Estate. [R.103-104]. At the outset, Raymond filed motions to dismiss.
[R.341-343].

Following remand, Raymond filed (essentially) the same motions, but
styled them as motions for summary judgment on behalf of VOR, the Trust,
und Victora’s Estate.

As to Raymond’s motions, the Circuit Court granted summary
Judgment:

« dismissing VOR as a plaintift (even though the motion to
amend sought to realign VOR as a defendant),;
o dismissing Victoria's Estate as a plaintiff (even though the

Estate was not named as a plaintff);
14



» dismissing Count 1 “as it pertains to the Estate,” based its
reasoning (with no authority or further explanation) that: “As
Count 1 pertains to the Estate, it must be brought within the
estate/prohate proceeding.”

 dismissing the rescission claims within Count 2, on two
theories: that Paul “was not a party to the contract,” and, on
the basis that *Plaintiffs acknowledge that this claim is solely
against Kelly,” [R. 1595, Memorandum, at 6]. (However, there
is nowhere in the Record that Plaintiffs ever “acknowledge™
that the rescission claim “is solely against Kelly.”} The Circuit
Court appears to be conflating the existence of an independent
tortious interference claim against Kelly (which would trigger
manetary damages), with the underlying issue that the real
estate transaction was wrongful and reversible (7., grounds for
rescission).

In its analysis of Count 1 and Count 2 of the Complaint, the Circuit
Court concluded that it was “undisputed ” that Raymond is the president of

VOR solely because the #2022 Annual Report of VOR” filed with the

15



Secretary of State shows Raymond’s name, and not Paul’s. [R. 1593,
Memorandum, at 4].

The Circuit Court also concluded that Paul’s Complaint “includes
VOR as a plaintiff [and] simultaneously names VOR as a defendant. ™" [R.
1594, Memorandum at 5).

Raymond repudiates the Trust.

Contemporaneously with those summary judgment motions in the
civil case, Raymond filed pleadings within Victoria's probate file, in
connection with an attempt to remove him as Special Administrator,

Those matters are addressed fully within the other appeal (#30116).
But we pause to point out one, key detail: Raymond has now taken an overtly
haostile position relative to the Trust. He now claims that the Trust was never

funded, and that the Trust is a nullity."

1 Thia is inaccurate,

15 At the probate hearing [25PRO22-11, pre=ently on appeal at

f31186),; Ravmond =ought to prove thiz via tax fllings that
ostensibly showed him aa sale the shareholder of VOB, Inc. But
the only witne=a who teatifisd [Raymond"s accountant) admitted
that he did not know =2ithsr way whether VOR's shares had been
placed into the Teust; and, further adimdtbed that Treassury
Fegulations permittsd Baymond, as a toustor of a living krfust, ko
repoart the Erustf = activities on H=1 forms in Raymond’=s name.
Furtharmars, tha Trust contalns a provision directing this manner
of ktax reporting, wvusing eithser Haymond er Viotoria®s tax ID,
Raymend' s new position is also centracy to the prior filings of
varicus partiss, including hi= own.

16



Thus, Raymond had now taken a litigation position directly and
overtly hostile to the Trust and its corpus. In short, Raymond has
repudiated the Trust,

From these facts and procedure, Paul’s Estate and Skyline appeal, and

are joined in this appeal by Paul’s brother Lance O’ Farrell, the named

successor trustee of the family trust.”

They assign five errors.

W At the hearcing, lance appear=d, joining the motions,
[R.160E5], and he joins this appeal.

17
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STATEMENT OF THE ISSUES

1.

A declaratory judgment action is a flexible procedure by
which a party can resolve disputes about the validity of
corporate actions, trust interpretation, and other fiduciary
activities. Anyone whose interests would be affected by the
outcome *‘shall” be joined as a party. In corporate
governance disputes, the entity must be a party, but its
alignment can be as plaintiff or defendant. When a trustee,
corporation, and personal representative refuse to pursue
relief, other interested parties can do so.  Did the Circuit
Court err by granting summary judgment upon any and
all theories of declaratory relief sought in Count 1 of
Paul’s Complaint?

Yes, the Circuit Court erred. It failed to apply any of the
above-mentioned rules and principles.

o Hansmeyer v. Shotkosk:, No. CIV 17-4150, 2018 WL
3104437, at *3 (D.S.D. June 22, 2018)

o [n Re Betty Lulus Trust, 443 N.W.2d 646 (S.D. 1989),

« SDCL 21-24-7

o Ch, 21-24, generally

18



A trustee must be removed when he is “unwilling® to
administer the trust, or, commits a “‘serious breach of trust,”
or, is “unfit” or, fails to “fulfill the purposes of the trust.”
Here, Raymond breached an irrevocable trust by disgorging all
aof its assets to himself, and, then later disavowed the trust
altogether, and thus is now “unwilling” to administer it.

Did the Circuit Court err by refusing further procecedings
upon Raymond’s removal?

Yes, the Circuit Court erred. Because he has now adopted a
hostile position toward the existence of the trust, Raymond’s
removal should be ordered as a matter of law, or, at the very
least, upon further proceedings as to the underlying facts.

o SDCL 55-3-5
o SDCL 55-3-20.1
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Rescission is both a legal and an equitable remedy. As a legal
remedy, the Court can enforce a unilateral rescission
effectuated by “a party™ on the basis of undue influence. As
an equitable remedy, the Court can order a rescission upon
application of “an aggrieved party” on grounds of undue
influence, in circumstances where there is not an adequate
remedy at law. Here, an ousted officer of a corporate party to
a real estate transaction attempted to rescind the sale because
his father’s assent for the corporation was procured by undue

influence. Did the Circuit Court err by concluding that
neither legal or equitable rescission is available?

Yes, the Circuit Court erred. Its decision failed to examine
the disputed facts as to the rescinding officer’s authority to
effectuate a legal rescission, and, incorrectly interpreted the
phrase “aggrieved party™ as to an equitable rescission.

Krdsen v, Jensen, 521 N.W .2d. 415 (5.D. 1994)

SDCL 53-11-2

s[DCL 21-12-1

BLACK'S LAW DICTIONARY, 1144-1145 (9" ed. 2001)
(providing same definition for both *aggrieved party™ and
“party aggrieved” ).
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When a summary judgment motion is filed prematurely, the
responding party can submit a Rule 56(f) affidavit seeking
leave to conduct further discovery, prior to a decision upon
the motion. The affidavit cannot be cursory, and instead,
must identify essential facts, and, how additional time will
enable the nonmovant to gather those facts and rebut the
motion. Here, the discovery process was paused during a
two-year period of motions to dismiss; an initial appeal; and
remand in January 2025, whereupon these motions for
summary judgment were filed immediately thereafter, Did
the Circuit Court err by refusing further discovery prior
to ruling on the summary judgment motions?

Yes, the Circuit Court erred. It refused discovery on the
narrow basis that the matters in dispute were legal, rather
than factual.

» SDCL 15-6-56(f)

o Betty Jean Strom Tr. p. SCS Carlon Transp.,
LLC, 2024 §.D. 48, 99 40-41, reh g denied (Oct. 9,
2024)
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Attorney fees can be awarded when an action is dismissed
and found to be “frivolous,” A dismissal does not mean an
action is frivelous. Any doubt about whether or not a legal
position is frivolous or taken in bad faith must be resolved in
favor of the party whose legal position 1s in question. Here,
we ask for reversal, or, tor a fuller examination of the merits
of the case. Did the Circuit Court err by concluding that
this action is frivolous and by awarding fees?

Yes, the Circuit Court erred. If the dismissals are reversed,
then the appeal is, by definition, not compensable as a
frivolous action. Or, in the alternative, the Circuit Court
misapplied the doctrine of *frivolous’ actions.

e SDHCL15-17-51
o CGironau v. Weubker, 2003 S.D. 116,96
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STANDARD OF REVIEW

This Court reviews a grant of summary judgment de novo. Est. of Olsen
v Agregra Coop., 2024 5.D. 39, §12. The de nove standard also applies to the
interpretation of statutes, rules of procedure, and contractual provisions,
Discover Bank v. Stanley, 2008 5.D. 111, § 15 (rules); Ulre Realty Carp. v,
Tromnes, 2024 S.D. 10, 9 20 (contract interpretation); Good Lance v, Black
Hills Dialysis, LLC, 2015 S.D. 83, q 9 (statutes).

“ A circuit court's decision to grant or deny 2 continuance under Rule
56(f} is reviewed for an abuse of discretion.™ Betty Jean Strom Tr. v, SCS
Carbon Transp,, LLC, 2024 5D, 48,9 39, 11 N.W.3d 71, 86, reh ¢ denied
(Oct. 9, 2024).

* Decisions on whether to order a medical examination pursuant to
SDCL 15-6-35(a}... are within the broad discretion of the trial court.”
Stormo v, Strong, 469 N.W.2d 816, 822 (S.D. 1991).

“We review the decision denying [a] plaintiff’s request to amend
pleadings under the abuse of discretion standard of review.” McDgwell v,

Citicorp Inc., 2008 S.D. 50, § 7.
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“Of course, an error of law is never within the range of permissible
choices and necessarily constitutes an abuse of discretion.” Olson v. Huron
Reg'l Med. Crr., Ine., 2025 5.D, 34, 9 18 (citation omitted),

ARGUMENT
1. The Circuit Court erred by granting summary judgment on Count
1, which secks a declaration of the invalidity of various corporate
and trust actions undertaken by Raymend (and his removal as
Trustee).

Count 1 of Paul's Complaint seeks “to declare *void’ the improper
corporate/trust maneuvers” undertaken by Raymond under the guise of his
role as corporate officer of VOR and/or trustee of the Family Trust.'®

In the words of Paul’s original Complaint, in order to unwind all of
Raymond’s machinations will involve a declaration of invalidity of the “void
and voidable acts...by those purporting to act on behalf of the Trust
Caorporation [i.e., VOR]; by individuals purporting to act on behalf of the
Family Trust; by individuals purporting to act as Victoria O'Farrell's power
of attorney; by individuals purporting to act on behalf of Victoria's Estate,

and by individuals purporting to act on behalf of Raymond O Farrell or as his

HoCount 1 of Paul’e Complaint alac-aesks a declaration that
Faymord 1z not capable of serving as Trustes. In the propasod,
amended Complaint, the Raymond's remsval as trustes was moved to
o stand-alopns sacticn and re—designated as Count Z.. Raymond' s
rele as Trustse iz addressed in the next secticn. [RI13TE-
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power of attorney, Some of these maneuvers are known to the Plaintiffs;
many are still unknown. Plaintiffs seek a declaration that would avoid all of
these improper corporate, trust, probate, and individual actions. Such
declarations are available via Chapter 21-24.” [R.20; Complaint, 99 68-71].

After that preamble, Count 1 then continues on for another 20
paragraphs, covering four pages, extensively detailing the need for
declarations pertaining to corporate elections, corporate meetings, failures of
notice, interpretation and applicability of trust provisions, actions by
Victoria’s Estate, rights pertaining to Skyline as a farming partner and Paul
as a tenant, the validity of Kelly’s power of attorney over Raymond, and
other transactions expected to be uncovered by discovery, [R.20-23;
Complaint, 99 72-91].

The Circuit Court ignored the substance of Count 1 and focused
instead upon irrelevant issues, such as how the caption was alipned and

whose name was listed as *president” in the Secretary of State’s records. ™

2OJRO1IBSE=-1594 ). Counse]l haa found no caszea in the United States

whetes the mame on f1le with the Ssoretary of Jtate was

dispeaitive in a8 corporate governance dispuke. The practical
chlems with =such a ruls arce obyicus, including endless, wacring

=i
£

filing=s with the S=scratary.
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Part of the problem with the Circuit Court’s analysis is that it failed to
recognize the flexible nature of a declaratory judgment proceeding. * When
declaratory relief is sought all persons shall be made parties who have or claim
any interest which would be affected by the declaration....” SDCL 21-24-7
{emphasis added). Aslong as one or more plaintiffs are capable of seeking
the “declaration,” then all other interested parties should be joined, either
as co-plaintitfs, or as defendants.

Likewise, when a dispute involves corporate governance issues, the
critical element 1s not the alsgnment of parties, but, instead that the entities
are included as parties. It is commonplace in a corporate dispute that there
may need to be a realignment of the subject entity, depending upon its
‘approval’ or *disapproval’ of the litigation. In a recent case, our federal
district court addressed the same circumstances here, where a corporation is
named as a plaintiff in a control lawsuit, fur, management is antagonistic to
that claim. The remedy is realignment, rather than dismissal. Hansmeyer .
Shotkoski, No, CIV 17-4150, 2018 WL 3104437, at *3 (D.5.D. June 22, 2018).

The Hansmeyer court noted that a lawsuit seeking to undo a business
transaction is typically brought by the plaintiff, on beftalf of the corporation.

2018 WL 3104437, at *3 (D.5.1D. 2018). But, *[w]here management refuses
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to take action to undo a business transaction or whenever it so solidly
approves [of the transaction] that any demand to rescind would be futile, a
court should find antagonism [and the corporation should be aligned as a
defendant].” fd

This draws upon the broader principle that a corporate entity subject
to a control dispute is not, itself, an adverse party no matter how the lawsuit
is captioned. [nstead, a corporation is a nominal party who stands to benefit
from the suit:  **[Thus] although the corporation is named in the complaint as
a defendant, its interests are not necessarily adverse to those of the plaintiff
since [the corporation] will be the beneficiary of any recovery.” [n Cotter on
behalfof Reading International, Inc. v, Kane, 473 P.3d 451, 455 (Nev. 2020),

Applying those principles here, this is a control dispute lawsuit about
VOR, whose operative shareholder is a Trust, and there are numerous parties
whose interests would be affected by the declarations sought in Count 1: Paul
(and now Paul’s Estate), Skyline, Raymond, Victoria’s Estate, Grand Valley,
and, of course, the Trust itself (by and through its Trustee).

In addition, the Complaint also alleges that Raymond is unfit to serve as

Trustee and should be replaced (and that his recent actions are being
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challenged). Under the Trust document, Paul and Lance O’ Farrell are
successor Trustees,™ And Lance and Paul’s children are beneficiaries. *!

Every single one of those parties has appeared in this lawsuit. And
notably (in response to Paul’s attempted appearance for the company) VOR
appeared via its alternative corporate control group (Raymond) and roundly
disapproved of this suit, as well as Paul’s attempted rescission. To paraphrase
Hansmeyer, VOR (through Raymond) “so solidly approves [of the land sale
transaction] that any demand to rescind would be futile, a court should find
antagonism [and the corporation should be aligned as a defendant].”

Total and complete apposition to rescinding the $3.2 million sale has
been Raymond’s position from the outset. Thus, realignment of VOR from
Plaintiff to Defendant could have (and should have) occurred back in April
2023, But it remains proper today for Paul’s Estate to propose this
realignment via the proposed, Amended Complaint. Seeking realignment now
15 no different than if it had taken place back then.

In addition to Raymond’s opposition to this suit, there is also another

important reason for realignment: with Paul’s death, Paul is no longer a party,
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and thus no longer an ousted officer capable of seeking relief under the theory
that he remains the last, nightful President of VOR. Paul’s corporate officer
duties—whatever those were—could not extend past his death. In short,
without Paul individually in this suit, the remaining plaintitfs are not capable of
pursuing relief as alleged agents of VOR,

But Paul’s death does not mean the end to all claims pertaining to VOR.
Instead, in the vacuum left by Paul’s death, the question is whether any of the
other parties or proposed parties are capable of seeking relief for VOR’s
benefit. The answer is yes.

It is well settled in South Dakota that trust beneficiaries have a
protectible interest in the trust, and, thus they have the ability to seek
protection of trust assets, including when the Trustee fails to do so. See, In
Re Betty Lulirs Trust, 443 N.W.2d 646 (5.D. 1989). Paul asked Raymond to
pursue these claims back in September 2022, and Raymond refused.
[R.1639; Appeal Record #31106, A.R.23-24]. More recently, Raymond has
now disavowed the Trust altogether. As a result, the beneficiaries (and
Lance as successor Trustee) are permitted to bring these claims.

In contrast to this approach, the Circuit Court’s analysis of Count 1

was incomplete and flawed. It failed to conduct any of the foregoing analysis.
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Sections 1.a. and 1.b. of the Circuit Court’s decision dismissed VOR
and Victoria's Estate ‘as plamtifts,” without any consideration of
realignment, [R.1593-1504]. Section l.c. of its decision dismissed Count 1
“as it pertains to the Estate,” on the Circuit Court’s assumption (with no
authority) that “it must be brought within the estate /probate proceeding.”
[R.1594; Memorandum, p. 5].

In Section [L.a, the Circuit Court’s analysis regarding Grand Valley
and Count 1 was similarly conclusory, holding that *the Complaint does not
mention Grand Valley in Count 1 and that thus it does “not plead any
cause of action against Grand Valley in Count 1.” [R.196; Memorandum, p.
7]

Count 1 of Paul’s lawsuit seeks a declaration of rights, including as to
the validity of various corporate and trust acts. There is no question that
Victoria's Estate and VOR, Inc., have an “interest which would be affected
by the declarations™ sought in this lawsuit, within the meaning of SDCL 21-
24-7. Accordingly, Victoria's Estate and VOR, Inc., are proper parties,
regardless of whether they are denominated as plaintiffs of defendants.

Likewise, even though it is not “mentioned” in Count 1, Grand Valley

has an “interest which would be affected by the declarations.™ If Paul’s
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claims are proven (i.e., that VOR’s and the Trust’s acts were void or
voidable, and that Victoria's half of the Trust became irrevocable upon her
death), then those rulings will affect the validity of Grand Valley's deed.

2. The Circuit Court erred by failing to rule on the other relief
sought in Count 1: a declaration as to Raymond’s removal as
Trustee (found in Paragraphs 4, 79, 80, and 81 of the original
Complaint, and, restructured as ‘Count 2’ of the proposed,
Amended Complaint).

There are no grounds upon which the Circuit Court could grant
summary judgment rejecting Paul and Skyline’s effort to remove Raymond
as Trustee. In fact, the Circuit Court’s decision does not address the trustee
issue at all. Discovery should have proceeded on this issue, and then the
question should have been resolved on its merits. See, SDCL 55-3-5 (failing
to “fulfill the purposes of the trust™}; SDCL 55-3-20.1 ( “serious breach of
trust,” or “unfitness, unwillingness, [or] persistent failure to administer the
trust effectively®).

The Record demonstrates in several places that Paul and Skyline were
building a compelling, prama facie case for Raymond’s removal. First,
Victoria’s affidavit identifies her contemporaneous observations of

Raymond’s unfitness and lack of understanding as to his role and actions as

Trustee, [R. 76-85].
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Second, at the time summary judgment was granted, Paul’s Estate and
Skyline were actively seeking to conduct a Rule 35(4) examination regarding
Raymond’s physical and cognitive condition, and thus to further inform the
question as to his present fitness,

And third, Raymond’s most recent litigation position (repudiating the
Trust with his new claim that it has never held assets) demonstrates an
inherent lack of fitness to remain as Trustee, perhaps as a matter of law.

E.g., Inre Flovence ¥, Wallbaum Revocable Living Tr. Agreement, 2012 5.D. 18,
99 32-33 (“rtrustee’s first duty as a fiduciary is to act in all things wholly for
the benefit of the trust...which requires the trustee to preserve trust assets”)
(citing, énter alia, Restatement (Second) of Trusts §§ 170, 175, 176 (1959));
SDCL 55-3-5 ("' A trustee must fulfill the purposes of the trust as declared at
its creation...and must follow all the directions of the trustor given at that
time, except as modified by the consent of all parties interested, and upon
approval by the court.™}  As a matter of law, Raymond is “refusing” to
administer the Trust, SDCL 55-3-20.1. He must be removed,

In many ways, Raymond’s ongoing role as Trustee is an a priord
question which should be resolved prior to dispensing with any of the other

claims in the Complaint. Until it is clear who should serve as Trustee, it
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remains unclear whether the Trust is being helmed by a capable fiduciary.
Under the Trust Agreement, Paul’s brother Lance O Farrell is named as the
successor trustee.™ Lance has joined this appeal, and he joins in seeking that
relief.

Upon this Record, the Circuit Court could not have granted summary
judgment upon the question of Raymond’s removal.

3. The Circuit Court erred by granting summary judgment on the
rescission claim in Count 2.

The route to rescission of the $3.2 million land sale is either via a fegal
rescission, ot, via an eguitable rescission.™ The Circuit Court erred in its
analysis of both issues, both of which are questions of law.

“An action for rescission may be brought as a legal action pursuant to
SDCL ch, 53-11, or as an equitable action pursuant to SDCL ch. 21-12."
Krudsen v. Jensen, 521 N.W.2d 415, 417 (S.D. 1994).

Legal: “ [Rescission] is legal, if the court is asked to enforce a

completed rescission.” N, Realty Co. v. Carter, 338 N.W.2d 669, 672

= [R. 242, 1377].

ks dlscugsed asbove in footnote 11, there i=2 glse an alternative
legal theory upon which the 33,2 million desd would B urwound:
if Raymond did noet hold propsr title, a3 = resulkt of Victoria'=
death and iks resulting ircreveocability of her inkersst in the
Trust, then the convevanoe to Grand Vallew weould fail.
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(5.1, 1983). See, also, Skoglund v. Staab, 312 N.W.2d 29, 31 (5.D. 1981) (in
an action for legal rescission, the litigant *seek[s] to enforce her acts of
rescission™),

Lquitable: “If the action is in equity, the rescission is accomplished by
court decree.” Knudsen, 521 N.W.2d at 417, A rescission in equity is
available where a party does not have “an adequate and complete remedy at
law.” N Realty Co., 338 N.W.2d at 672.

(a) 'The Circuit Court erred in its analysis of a legal rescission

In SDCL 53-11-2, the Legislature recognizes several grounds for a legal
rescission:

o the parties can mutually agree to rescind, as in SDCL 53-11-
2(5); and

» one of the parties can unilaterally rescind when there has
been a failure of consideration, including the reasons
outlined in SDCL 53-11-2(2), (3), and (4); and

e asis pertinent here, a unilateral, legal rescission is available
when the consent of that party was not freely given. See,
SDCL 53-11-2(1) (covering situations where consent was

obtained by undue influence, fraud, or duress, including
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“hy™ or “ with the conmivance of the party as to whom he
rescinds™ ) (emphasis added), See, also, SDCL 53-3-2
(*Consent which is not free is not void but voidable and may
be rescinded in the manner prescribed by the statutes on
rescission.”); SDCL 53-4-1 (“ An apparent consent is not
real or free and is voidable when obtained through: (1)
Duress; (2) Fraud; (3) Undue influence; (4) Mistake,™)

Under SDCL 53-11-2, a legal rescission can be pursued by “a party to
a contract.” The Circuit Court held that Paul was not a “party,” and thus a
legal rescission is unavailable.™ The Circuit Court did not understand the
premise of Paul’s legal rescission claim.

In this lawsuit, Paul alleged Raymond was unduly influenced into
using VOR and the Trust to carry out the $3.2 million land sale to Grand
Valley...a transaction which violated the Trust, which was in contravention
of corporate authority, which caused Raymond to breach his fiduciary duties

to the Trust and to VOR, and which stood to benefit Kelly (the influencer).

* The Circult Court <oncluded, further, that the “"Flalntlffs
acknowledge that: this claim [for reaclasion] is solely sgainst
Felly.” Hemorandum, & [R. 15%5]. Thece is ng basia for kEhis

conclusion,
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In this lawsuit, Paul further alleged that he had the Jega/ ability to
effectuate the unilateral rescission permitted under SDCL 53-11-2(1). This
ability was based upon Paul’s allegation that he had been improperly
removed as an officer of VOR, and, thus, as the last, validly elected officer,
he continued to hold the ability to act as President as of March 2023, See,
SDCL 47-1A-841; SDCL 47-1A-842(3); Schroder v. Scotten, Dillon Co., 299
A.2d 431, 435 (Del.Ch. 1972) (when corporate meetings are not lawfully
convened, the previous directors and officers continue to hold office),

Under these basic assumptions, Paul believed he had authority to act
for VOR, and therefore issued a Notice of Rescission. Grand Valley rejected
that notice, and, VOR then appeared in this lawsuit, attempting to disavow
the attempted rescission.

But if Paul is correct that he was still the President, then the legal
rescission was effective, and Raymond’s protests thereafter are moot. And,
if Paul's legal rescission was effective in March 2023, then the Court can

enforce it. But we admit that the question as to whether Paul had the ability
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ro effectuate the legal rescission is rife with disputed facts for which further
discovery and a trial is necessary.*

The Circuit Court’s analysis sidestepped all of this. It concluded that
Paul had no such authority because of VOR's Secretary of State filings for
2022. That is an insufficient basis upon which to grant judgment as a matter
of law. If Paul still held authority on behalf of VOR, then Paul issued the
rescission for VOR, which was a “party™ to the land transaction.

Or, if this legal rescission was unsuccessful, an equitable rescission
remains available. The Rules of Civil Procedure permit the pursuit of relief

“in the alternative or of several different types.” SDCL 15-6-8,

M. The public filinga wikth the Secretary of State undisputedly
show that Paul remained Presldent of VOR Lorf all wears from 2012
until 2022, which is when Victoris bE=2gan sounding the slacm about
Felly' s manlipulation of Ravimond with regard to WOR and the: Trust.
A reascnables infersnce from the existing Record, and which will
likely be borne cub from further discowvery, is that Paul's
removal 32 President was the product of undus influsncs and 3
failure af corporate autharity, all of which wa= the prodockt of
Felly's dealous ccchestration. Motably, soon after the alleged
manipulation begina, Kelly then appears on Sscretary af Stake
filinga for the first time.
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(b) The Circuit Court erred in its analysis of an eguitable

rescission.

If Paul, Paul’s Estate, and Skyline cannot pursue a legal rescission,
then, by definition, they do not have a remedy at law, opening the doors toa
court-ordered, eguitable rescission,

For an equitable rescission to be granted, there is no need to issue a
notice of rescission, nor is there a requirement to “restore” or “offer to
restore™ the benefits of the transaction. * Although the grounds for legal
rescission, SDCL 53-11-2, are incorporated into SDCL 21-12-2, the
procedures required for legal rescission do not affect [a] claim for equitable
rescission.” Skeglund v. Staab, 312 N.W.2d 29, 31 (5.D. 1981) (emphasis
added).

Similar to its reasoning on the legal rescission theory, the Circuit
Court rejected the theory of equitable rescission on the basis that Paul and
Skyline were not “parties’ to the land transaction. But this analysis assumes
that there is no difference between a *party™ under SDCL 53-11-2, and “a
party agegrieved™ under SDCL 21-12-1,

By statute, the remedy of a legal rescission appears to be limited to
parties to the contract, See, SDCL 52-11-2 (* A party to a contract may

rescind... ™)
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But the Legislature used a different phrase in SDCL 21-12-1, making
the remedy available to *a party aggrieved.” Using basic tools of statutory
construction,™ the inclusion of the word aggrieved tells us that this phrase
means something different than a mere “party” to the contract. The phrase
“agerieved party” appears to be broader, and not limited to the contracting
parties,

And, in fact, the term “aggrieved party™ has a distinct definition in
the dictionary: someone whose * personal, pecuniary, or property rights
have been adversely affected by another person’s actions...." BLACK'S Law
DICTIONARY, 1144-1145 (9" ed. 2001) (providing same definition for bath
“aggrieved party” and " party aggrieved”}.

Here the “aggrieved parties” include beneficiaries of the Trust (Paul,
Lance, and Conner}, and they also include Paul’s Estate and Skyline. Each
of them have “pecuniary”™ and “property™ rights which were affected by the

unduly influenced land transaction.”

¥ “ords and phrases 1ln a statute mast be glven thalr plaln

meaning and effact. When the language of a statute is claarn;
certain and unarmbiguous, there iz no reason for construction, and
the Court's only functison is to declare the meaning of the
gstatute as clearly expresaed.” Goetr . State, 2001 3.D: 138, 9
16 lemphasis remowad).

" Thia broader definition alsc recognizes the broader category of
litigants who would not have an adequate remedy at law as
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Accordingly, even if Paul lacked authority to act for VOR, summary
judgment is unavailable to defeat the equitable rescission clazm. Ttis a claim
which various “aggrieved parties™ can pursue, including the original
Plaintiffs; the remaining Plaintiffs; and would-be Plaintiffs (like Lance),

(c) Other grounds upon which to invalidate the deed

Although not addressed by the Circuit Court’s opinion, the $3.2
million deed may also be invalid based upon grounds heyond undue influence.

Raymond claims to have effectuated the sale of the Trust land by
withdrawing ‘his® half of shares in VOR. But those shares could not be
withdrawn simply because Raymond manted to withdraw them.® During
Victoria's lifetime, her assent was necessary for VOR s corporate acts, as
well as certain Trust acts.™ Victoria herself believed that the Trust
document constrained Raymond and herself from withdrawing assets

without the other's consent,™

conkbrasting partiss, but who have a pecuniary inkarest in the

wrangful tran=zactioan.

b Bespobse Lo Undisputed Facts, 19 4-14. [R.1304-1365].

B Bee, Rzsponse to Undisputed Facts, 99 4. [R.I4B7-L4B9].

-1 R - P L b I Sl . r = F = e 0an | E EH4-=T17 = '1.':.{.' wit +
Ses, Yictoma's Srisl. GfAdA:2022. [R. od-11] s Aftidavit ot

Vickteria @' Farrell. [R. 7&—-85].
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Then, following Victoria’s death, her interest in the Trust became
irrevocable, meaning that her 50% of VOR was now permanently held within
the Marital Trust, which would no longer permit withdrawing the shares.”™
A deed that ignored this issue would be invalid. (And as a matter of property
law, withdrawing Raymond’s purported half of the shares was a legal
impossibility after Victoria’s death, because they were held as tenancy in
common property.*)

At best, following her death, Victoria's interest in the land and Trust
could be used only for the limited purpose of supporting Raymond within
“HEMS" limitations; and, any appointment of this interest could not made
be to Raymond individually, but instead to the descendants.™ Raymond was
not free to sell the Trust real estate, unrestricted, Nor could Raymond sell
the land for inadequate consideration.

It short, even if Raymond had capacity and was not unduly

influenced, his attempted conveyance appears to be void.

1 Regpones to Undigputed Facts, 11 9. [R. 14%1-1435].
* Response Lo Undlsputed Facts, 1 12. [R. 1485-1457].
Fesponze to Undisputed Facts, 19 9, 1Z. [R. 1491-1497].
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And, in fact, the Colony’s own purchase agreement recognized the
existence of all of these potential problems.™ So, the Colony cannot now
complain, Nor can the Colony assert it is an innocent party.

In a light most favorable to Paul’s Estate and Skyline, the Colony
either connived with the undue influence perpetrated on Raymond,
permitting rescission; or, the Colony took title with constructive knowledge
that the conveyance was defective and prohibited by the irrevocability clause

of the Trust, Summary judgment is not available on Count 2%

M Ses, R. 1331.

¥ Grand Valley's other th=ory ie that it was s good faith
purchaser for valus. Bub this=s is an affirmative defen=s, and; a
fact=intensive lszsue, not amenable for summary judgment here.

Epa, Muhlbawsr w. Estaxbe of Olson, 2011 5.0, 42, 9 12 ("A
party’= atatuz az 3 “good falth purchazer for value® iz & fact=-
basad Logulry that involves & “lack of notlse” and tha
gpplication of ™ths unicqus facts of [the] case.™) This thecrcy ia
al=o cefuted by its own Purchases Agrcesment, which lists
Vickeria®=s laws=uit agalinst Raymond.

42



4. The Circuit Court erred by refusing Plaintiffs® Rule 56(f)
affidavit, which requested a stay of the summary judgment
eedings so that discovery could proceed on the claims in the
Complaint (and Amended Complaint)

The simplest mechanism by which to reverse the Circuit Court is to
hold that it erred by refusing to continue the motion proceedings so that
discovery could take place on these claims. Counsel requested this via a
lengthy Rule 56(f) affidavit. [R.1412-1418].

“Under [Rule 56(f)], the facts sought through discovery must he
‘egsential’ to opposing the summary judgment. This requires a showing how
further discovery will defeat the motion for summary judgment], via]
identification of the probable facts not available and what steps have been
taken to obtain those facts, how addifional time will enable the nonmovant to
rebut the movant’s allegations of no genuine issues of material fact[,] and
why fucts precluding summary judgment cannot be presented at the time of
the affidavit.” Berry Jean Strom Tr., 2024 8.D. 48, at 99 40-41.

In their Rule 56(f) affidavit, Paul’s Estate and Skyline provided all of
this information, including an extensive discussion about how the proposed

document discovery and depositions would uncover facts necessary to

oppose summary judgment on the basis of undue influence, corporate
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machinations, and trust documents, The affidavit also pointed out that
motion was pending for a Rule 35(a) examination of Raymond, [R.1416].

Further, as in the SC8 Carbon case, “ much of the information
sought...is within the exclusive control of [Raymond and his counsel]....
This weighs strongly in favor of granting...further discovery, contrary to the
determinations by the circuit court that the information sought...has no
bearing on any of the issues in the case.” Berry Jean Strom Tr., 2024 5.D. 48
at ' 42,

Denial of further discovery was an abuse of discretion, and summary
judgment was granted prematurely.

However, if this Court limits its holding only to the Rule 56(f) affidavit
issue, the Circuit Court will lack any guidance as to the basic law underlying
the claims in this case. Accordingly, we ask this Court to begin to fix the
legal errors identified above, as part of the reversal and remand.

In addition, we ask this Court to address the motions filed by Paul’s
Estate, attempting to move this case forward: the Rule 35(a) examination of
Raymond, and, the motion to amend. Leave to amend “ shall be freely
given.” Prairic Lakes Healthcare v. Wookey, 1998 5.D. 99, 9 28 (quoting

SDCL 15-6-15(z). The motion to examine Raymond was relevant and
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necessary given the facts of this case, SDCL 15-6-35(a); Stormo v, Strong,
469 N.W.2d 816 (S.D». 1991).

There was no, meaningful subsrantive opposition to these motions;
instead, the resistance was procedural. The Circuit Court did not even
acddress those motions on their merits, rejecting amendment of the
Complaint because it would be “futile,” and in contravention of “judicial
economy,” [R.1598], and, refusing the Rule 35(a) examination of Raymond
because * Raymond’s mental status is not at issue.” [R.1599].

In both instances, the Circuit Court held that “this case does not
center on the alleged undue influence of Raymond, but rather on whether the
Plaintitts have the authority to litigate this claim.” [R.1598]. Based upon the
analysis in Sections 1, 2, and 3 above, this conclusion is erroneous. A Circuit
Court abuses its discretion when its decision is premised upon legal
mistakes. Ofsor, 2025 5.D. 34, 4 18 (“Of course, an error of law is never
within the range of permissible choices and necessarily constitutes an abuse
of discretion.”)

5. This is not a frivolous action.

The Circuit Court held that this action was frivolous under

SDCL 15-17-51 and awarded fees. Paul’s Estate and Skyline ask for the
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award of fees to be vacated, on either of two alternative grounds,

First, if this Court agrees that the Circuit Court’s grant of
summary judgment was in error, the statutory award of attorney’s fees
15 perse erroneous, See, SDCL 15-17-51 (' dismissal™ as a necessary
element for recovery of fees); Gromau v. Weubker, 2003 5.D. 116,96
(necessary element is that “the civil action is dismissed™). Paul’s
Estate and Skyline ask for a full reversal of the Circuit Court’s

dismissal because they have stated valid claims.

Or second, in the event this Court holds that some or all of those
asserted claims should be dismissed, then, we ask this Court to apply
the “prior caselaw in which [SDCL 15-17-51] has been interpreted.”
Gromaw, 2003 S.D, 116 at 7 10.

“Simply because a claim or defense is adjudged to be without
merit does not mean that it is frivolous.... Any doubt about whether or
not a legal position is frivolous or taken in bad faith must be resolved in
favor of the party whose legal position is in question.” Jd. (quoting
Ridley v. Lawrence County Comm 'n, 2000 S.D. 143, 9 14). To
paraphrage the analysis of Gronau, Paul's effort to pursue claims that

would rectify substantial allegations of undue influence “ cannot be
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characterized as a legal position so wholly without merit as to be
ridiculous.” [d. (quoting and citing Belrens v. American Stores Packing
Co., 236 Neb, 279, 460 N.W.2d 671, 677 (1990); Ridley, 2000 SD 143,
q14).

It was a reasonable legal position for the ousted CEO of the
family Trust Corporation to seek to rectify the challenged corporate
acts, including the precipitous sale of the family’s farmland. [t wasa
reasonable legal position for Victoria’s son to attempt to assert claims
“for the benefit of” her Estate when Raymond, as fiduciary, was
unable or refused to do so. And, it was a reasonable legal position for
Paul and Skyline to assert unjust enrichment claims in the alternative,
This is not a frivolous lawsuit. The facts of this case are a clear
example of elder abuse. It is reasonable for all of these plaintiffs to
attempt to stop and fix it.

CONCLUSION

Paul’s Estate, Skyline, and Lance O*Farrell ask this Court to reverse
the grants of summary judgment; vacate the award of fees; and remand this
matter for substantive proceedings. They ask for Raymond’s removal as

trustee, as a matter of law, based upon his disavowal of the Trust. They ask
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for the reversal of the orders denying the Rule 35(a) examination and motion
to amend the Complaint.

And, so that there are no further questions as to the contours of relief
available, and no further accusations that this is an unfounded, frivolous
action, we ask for your opinion to set forth the pertinent law and facts that
permit this action to proceed on its merits. In short, we ask for a substantive

decision, rather than a procedural one, to the full extent permitted here.

Dated this 2° day of October, 2025,

Howranp, Rasmus &
BRENDTRO, PROF, LLC

Lo/ Dargel K Brendtr
Daniel K. Brendtro
Mary Ellen Dirksen
Benjamin Hummel

326 E. 8" Street, Suite 107

PO Box 2583

Sioux Falls, South Dakota 57101-2583
Attorneys for Plaintiff/Appellants
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Daniel K. Brendtro

Honland, Rasmus, Brendtro & Treynka, Prof, LLC
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William G, Beck
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Siowx Falls, 8D 57117

Attarney for Defendant, Grand Valley Hujrerian Brethren, Inc.

RE: Paul O'Farrell, Eslate of Victoria O'Farrell, Skyline Cattle Co., Vor Inc., v. Kelly 0" Fanrell,
Grand Valley Hutterian Brethren Inc., Raymond & Victoria O'Famell Living Trust - 25CIV23-
15; Defendant Reymond and Victoria O Farrell Living Trust, VOR [ne., and the Estate of Victoria
O'Farrell, Moton for Summary Judgment; Defendant Grand Valley Hutterian Brethren, Ing.,
Motion for Summary Judgment; Plaintiffs’ Rule 36(f) Motion; Plaimtiffs’ Motion to Amend;
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MEMORANDUM DECISION Page 2 of 12

INTRODUCTION
The Estate of Panl O°Farrell (“*Paul”) individeally, and ostensibly foc the benefit of the

Estste of Victoria O'Farrel! (“Estate™), Skyline Cattle Co. (“Skyline”), and Vor Inc. (*VOR™)
filed a complaint on March 3, 2023, The Comaplaint alleges three countz: 1) declaratory
Judgment regarding void and voidable acts; (2) rescission of a 53,2 million land sale contrat,
and (3) tont demages.

In this Court’s view, the South Dakota Supreme Court invited the Plaintiffs to file a
motion to consolidate this case, 25 Civ 23-15 with 25 Pro 22-11 and 25 Civ 23-18, when it stated
the ollowing:

While these five cases contaln s3ome overlapping lasues, none have beem consolidated.

None of the settled records contain a motion to consolidate any of the actions.

Consequently, we consider and resolve each case individually. Estate of O 'Farrell .

Grand Valley Futterian Brethren, Inc., 15 N.W.3d 745 (2024).

Likewise, this Court will consider this case, 25 Civ 23-15, based solely on the recond
contained in 23 Civ 23-15.

These allegations are asserted against Kelly O'Farrell (“Eelly™), Orand Valley Hutlerian
Brathren Inc., (“Grand Valley”) and Raymond & Victoria O°Farrell Living Trust (“Trust™), In
response, the Trist, VOR, the Fstate and Crand Valley filed Motions for Summary Tudgment,
Having considered the parties” briefs and other documentary evidence, the Court issues the
following Memerandum Opinion GRANTING Defendants’ Motions for Summary Judgment.

Page I 0f12
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MEMORANDUM DECISION Page 3 of 12

STATEMENT OF FACTS

Paul O°Farrell is ong of five children of Reymond and Vietoria O'Farrell. Raymond and
Victoria own the farmland [n dispute. In 2002, Raymond and Victoria established VOR to hold
their furm assets, including the spproximate 1,000 acres of farmland. Together, all three
conducted their farming business through an entity called Skyline, which is owned by Paul,

In 2011, Raymond and Victoria created a Trust, fransferring most or all of their asssts
into it, incinding their shares of VOR. The Trust allocated specific portions of land to each of
their five children, However, as the Trust sits today, VOR has sold §3.2 million worth of
O'Farrell family farmland 10 Grand Valley, Additionally, ¥OR has terminated its lease with
Skyline. Both acticns were done on behalf of the VOR president, Raymond.

In this case, Paul alleges that his hrother Kelly manipulated their father and engaged in
misconduct to initiate a series of improper and unlawful sctions intended 1o benelit Kelly at the
expense of their parents and himself. According to Paul, in March 2022, Kelly secretly
orchestrated efforts to aliznate and isclate Faymond from his family, alming to undermine key
aspects of Raymond and Vietorla's estate plan and disrupt their farming operations. Paul further
claimed that Kelly's actions resulied in significant financial harm, incloding the $3.2 million sale
of O'Farrell family farmlard to Gran¢ Valley Hutterian Brethren, Inc. (Grand Valley) and the
nonrenewal of Skyline's lease, He agserted thet Kelly's conduct caused financial damage 1o the
Estate, the Trust, VOR, En;-a;::und. ard himself, with the goal of disluberiting him, Paul also
alleges that Kelly’s acheme intorfered with his business operations and that the purchase

agresment for the land sale to Grand Valley was conducted in secrecy, without proper probae

Page 3 0f 12

Appendix 3

- Page 1582 -

Fis- =mmmars { TP

i -

TR TR TR = e

e



MEMORANDUM DECISION Page 4 of 12

authorization. Additionally, he contended that VOR's efforts to non-rensw Skyline's lease ware
carried out without valid authority,'
SUMMARY JUDGMENT STANDARD
Summary fudgment is permitted “if the pleadings, depositdons, answers 1o interrogaiones,
and admissions on file, topether with the affidavits, if any, show that there is no genuine issue &s 1o
any material fact, and that the moving pasty is entitled to a judgment &5 8 matier of law.” SDCL 15—
6-56(c). The Court views the evidence most favorably to the nonmoving party and resolbves all

reasonable deubts against the moving party. Thormon v. Uity of Rapid Ciny, 2005 8D 15,14, 692
MW.2d 525, 528, However

[wlhen & motion for summary judgment i made and supported as provided in § 15—
#-56, an adverse party may not fest upon the mere allegations or denials of his
pleading, but [its] resporse, by alfidavits or &s otherwise provided in § 15-6-56, must
set forth specific facts showing that there is a genmine issuc for trial. If [the adverse
party] does not so respand, summary judgment, if appropriate, shall be entered....

SDCL 15-5-56(e). “[M]ere general allegations and denials which [did] not set forth specific facts
will nol prevent the issuance of a judgment™ Casgeza v, Siate, 2000 3D 120, Y 16, 616 N.W.2d 872,
876 (citetions omitied),

APPLICABLE LAW AND ANALYSIS

L Defendant Trost, VOR, and the Estote’s Motion for Summary Judgmeént.
a. Dismissing VOR, Inc. as a Plaintiff
VOR asserts that the Plaintiffs have no authority to name VOR as a plaintiff in this
lawsuit, Based on the record and evidence provided, it is undisputed that Raymond is the
president of VOR. The 2022 Anmual Report of YOR identifies Raymond as the president and

does not list Paul &3 an offiecr, director, or sharcholder. Furthesmore, while Paul includes VOR

| The facts lxid out in this parsgraph are referenced from the Ext of O'Faerell v. Grard Vafley Hutierian Bretieen,
Inc, 20024 5.0, 81,9 11, 5 N.W.3d 7435, T49 and File 25-Civ 23-15.
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MEMORANDUM DECISION Page 5 of 12

as a pleintiff, he simultanecusly names VOR &3 a defendant, VOR's summary judgment moation
is GRANTED as it applics to VOR.
b. Dismissing the Estate of Yictoria O'Farrcll as u Flaintifl.

A personal representative or a specially appoinied administrator is the only person
allowed to bring a claim on behalf of an estate. SDCL 29A-3-617; SDCL 29A-3-711. Ttis
undisputed that Panl is neither a personel representative nor a specially appointed sdministrator.
Accordingly, the Court GEANTS the Estate’s Motion for Summary Judgment as it applies to the
Estaie.

. Count 1, as it pertains fo the Estate,

Ag Count 1 pertains to the Estate, it must be brought within the estate/probate proceeding,

Thue, Summary Judgment regarding Count 1 ag it pertains to the Estate is GRANTED.
d. Count 2, Rescission of 53.2 Million Land Sale.

An action for rescission may be brought as a legal action pursuant o SDCL § 33-11, oras
an equitable action pursuant to SDCL § 21-12,

If the action is in equity, the reseission s accomplished by court decree. When an

aetion is brought pursuant to SDCL ch. 53-11, however, the rescission has already

been accomplished by the unilateral act of ene of the parties to the contract. The

rescinding party brings the legal action for rescission to enforce his rights arising

the rescission.
Jomes v, Bohn, 311 N.W.2d 211, 213 (5.D. 1981). However, before rescission can be granted,
the court must determine whether there are sufficient grounds to award the extraordinary remedy
of rescission. Knudsen v. Jensen, 521 MW.2d 415, 418,
Plaintiffs ase requesting a rescission of the land transaction between VOR and Grand

Valley, arguing “Raymond"s consent for the transaction was procured via undue influence, or

Page Sof 12
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MEMORANDUM DECISION Page & of 12

without his full understanding, and without following necessary corporate formalities.” The
Plaintiffs scknowledge that this claim is solely aguinst Kelly,

Assuming, for the sake of argument, that there are sufficient grounds to award the
extraordinary remedy of rescission, Paul still must meet the stanstory requirements of SDCL §
53-11 or 8DCL § 21-12. The Plaintiffs articulated in its reply brief to the South Dakoeta Supreme
Conrt, thet their theory of rescission iz “that [Felly's] misconduct amounted to torliowns
mnterference with Paul*s and Skyline's business relationships with YVOR.™

Plaintiffs are arguing legal rescission under SDCL 53-11-2(1):

A party 10 g confract may rescind the same o the following cazes oaly: (1) If

consent of the party rescinding or of any perty jointdy contracting with him was

given by mistake or obtzined through duress, fraud, or undue influence exercised

by or with the connivance of the perty as to whom he rescinds, or of any other party

10 the comtract jointly interested with sach party;

5.0, Codified Laws § 53-11-2.

Here, it is undisputed that Paul is not a party to the contract. The record shows Raymond
Evﬂﬂﬁpnﬁimhthmmnﬂmnmi:nfmnhﬂmandnmunﬂnmdvﬁh?hmnukgﬂ
cfficet because, again, he was not a party to the contract. Consequently, SDCL 53-11-2(1) does
not permit him to rescind the agreement between VOR and Grand Valley.

Plaintiffs also argue agujl_al:nle resclisalon under SDCL 21-12:

The rescission of a written conlract may be adjudged on the application of a party
fggrieved:

{1) In any of the cases mentioned in § 53-11-Z;
{2) Where the contract is unlawfiil, for causes not apparent upon its face, and
the parties were not equally in fauly,
(31 When the public interest will be prejudiced by permitting it o stand.
5.D. Codified Laws § 21-12-1. As stated above, SDCL 53-11-2 was not satisfied. Further, under

SDCL 21-12-12), all parties would be equally st fault if the allegation that Grand Valley,
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MEMORANDUM DECISION Page T of 12

Raymond, and Kelly scted together is presumed true, As te SDCL 21-12-1(3), there has been no
evidence provided to show that the public interest will be prejudiced by permitting the land sale
conlract to stand.

Accordingly, the Trust"s Motion for Summary Judgment on Count 2 is GRANTED.

e, Count 3 as it pertains to the Trust,

Count 3 of the complaint alleges that Peul and Skvline are entitled to recover damages
from Kelly for tortiously interfering with their expected and established relationships. By Paal’s
own assertion, this claim is against Kelly, not the Trust. Accordingly, Summary Judgment is
GRANTED.

II. Defendant Grand Valley's Motion for Summary Judgment.
da. Count I and Count 3.

Because Grand Valley's motion was properly supporied, Flaintiffs, as the adverse party,
st have designated specific facts thal revealed 2 genuine fssue for trial. 175 Bank Narl dss'n v,
Seot, 2003 8D 149, 9 30, 673 M. W.2d 646, 657. It is not sufficient for the nonmoving party to
present evidence that would permit 2 finding in his favor on mers speculation, conjecture, or
fantasy. Jd (citing Estate of Elliatt v. A & B Welding Supply Ca., Inc., 1999 8D 57, 16, 594
M.W.2d 707, 71100, “Froof of & mere possibility is never sufficient 10 establish a fact.” Cefirrs 1
Barieen, 2001 SD 10, § 12, 620 N.W.2d 775, 779 (quoting Estare of Elliow, 1999 5D 57,7 16, 594
N.W.2d at T10).

Grand Valley argues that Count | fails to state an actionable cause of action against it.
Specifically, it is undisputed that Plaintiffz do not plead any cause of action against Grand Valley
in Count 1, as Grand Valley is not named in that cound. Regarding Count 3, the complaint

explicitly disclaims any tort damages against Grand Valley, stating: “[njo tort damages are
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MEMORANDUM DECISION Page 8 of 12

sought from the Hutterien Brethren, and Paul sincercly apologizes that they must be made a part
of this ondeal. ™ Plainti(ls assert (hal Count 1 applies (0 Grand Valley berause il seeka a
declaration regarding Skyline Cattle's renilal rights and Paul O'Farrell's occupancy rights,

It is vndisputed that the complaint does not meation Grand Valley in Count 1.
Additionally, it is undisputed that Grand Valley is not disputing Paul’s end Skyline's occupancy
and leasehold inieress, as no such interests exist to dispute.” Further, Count 3 explicitly
discinims any claims against Grand Valley. Accordingly, the Court GRANTS Grend Valley's
Motion for Summary Judgment as to Count | and Count 3.

b. Couni 2.
(irand Valley's Motion for Summary Judgment on Count 2 is GRANTED for the same
reasons articulated in Section L4
II. Plaintiffs’ Rule 56(1) Motion.
Based on the Court’s reasoning above, further discovery will not change the outcose of
this proceeding, therefore the Plaintiffz” Motion is DENIED.
IV, Plaintiffs’ Motion fo Amend
This matter was remanded January 13, 2025, The Defendants filed the present motions on
Febraary 7%, 13%, and March 6", The Plaintiffs’ Motion o Amend was filed March 6, 2025, long
after this case had been litigeted, appealed, and remanded, and summary-judgment motions filed
after remand based on the origingl complaint, They assert that the proposed amendments reflect

the scope of discovery conducizd thus far, add Raymond O'Parrell as & party, inchede a claim to

IThe South Dakota Suprems Court has ruled thet ihe eviction was proper. See FOR, fac. v Exr, of O'Farrel, 2023
A
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MEMORANDUM DECISION Page 9 of 12

remove Roymond as Trustes, and incorporaie Paul O'Farrell's estate following Paul's passing.
Additionally, they seek to add Paul's son, Connor (" Farrell, and realign the parties. Plaintiffs have
submitted & redlined version of the amended complaint, clearly identifying the proposed changes
and additional allegations,

“A trial court may permil the amendment of pleadings before, during, and affer trial withoul
the adverae party's consent.™ Klubmar v. Siowx Fally Storm, 2000 8.1 55,9 14, 769 MN.W.24d 440,
446, quoting Purhenn v, Dennls Supply Co,, 2004 3D 91,9 20, 685 N.W.2d 778, TRS (additional
citations omiteed). *SDCL 15-6-15(g) provides, in relevant part, that leave to amend shall be frecly
given when justice so requires.” Prairie Lakes Health CareSys., Inc. v. Wookey, 1998 51D 99,1 28,
583 N.W.2d 405, 417, However, a court “may appropriately deny leave to amend “where there are
compelling reasons such as ... futility of the amendment," even when doing so will necessarily
prevent resolution on the merits.” Jn re Wintersicen Revocable Tr. Agreement, 2018 8.D. 12,711,
907 N,W.2d 785, T89 (citing Ash v Anderson Merchandisers, LLC, 799 F.3d 957, 963 (8th Cir,
20133 {quoting Horras v. Am. Capital Sirategies, Lrd, 729 F3d 798, 804 (8th Cir, 2013)); see
Foman v. Davis, 371 U.S. 178, 182, 83 5.C 227, 230, % L.Ed.2d 222 (1962).

The Estate of Paul O'Farrell can amend its complaint m.-chnnge the caption to substitute
the Estate of Paul O°Farrell g2 Plaintiff. Based on the Court's review of the amended complamt,
although the Plaintiffs have realigned the parties, sdded new partics o the litigation, and
introclueed an additional coumt, the complaint still fails to withsiand a motion for summary
judgment. This case does not center on the alleged undue influence of Reymond, but rather on
whether the Plaintiffs have the suthority to litigate this claim. After considermg the pleadings,
documents, and arguments submitted by the Plaintiffs, the Court finds that the amendments do nat

alter the outcome of its prior analysis above. For the purpose of argument only, even if the
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MEMORANDUM DECISION Page 10 of 12

amendments eould alter the result of the summary judgment motions, the Court finds that judicial
ecopomy and fairness 1o all the parlies requires denial of the amendment. At this point of the
litigation, it would be ineguitable and unreasonable to allow the amendment as presented by the
Plaintiff, Additionally, there is concem that the atterney who claimed 10 represent VOR, Inc. is
now requesting to litigate against Vor, Tnc. in the same action. Accordingly, the Plaintiffs' motion
fior l2ave to amend their complaint is DENIETD,
¥.  Plaintiffs’ Rule 35(a) Motion.

In an action in which the mental or physical condition of a pary or the

consanguinity of & party with another person or party is in controversy, the court in

which the action is pending may order such person or party o submit to a physical

or mental cxamination or hlood test by a physician. The order may be made only

on mation for good cause shown and upon rotice to the person or party to be

examined and to all other persons or parties involved and shall specity the time,

place, manrer, conditions, end seope of the examination and the person or persons

by whom it is to be made.
5.0, Codified Laws § 15-6-35(a).

Flaintiffs contend that Raymond O Farrell requires a8 mental examination becaisa
his setions—allegedly influenced by his son, Kelly O Farrell—{orm the hasis of the present
lawsuit. However, undue influence or the lack of unduee influence is not an jssue in this
case, Consequently, Raymond's mental status is not at issue, and the Maintiffs' motion 15
DENIED.

VI. Defendants® Motion for Atterney’s Fees.

If a civil action, including an action for appeal of a zoning decision, or special

procecding is dismissed or requested relief is denied, and if the court determines

that it was frivolous or brought for malicious purposes, the court shall order the

party whose claim, cause of sction, or defense was dismissed or denied to pay part

or all expenses incurred by the party defending the matter, including reasonable

attomneys’ faes,

SDCL § 15-17-51.

Page 1001 12
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MEMORANDUM DECISION Page 11 of 12

Frivolous or malicious gre ferms used in the sliemative, and the statute is
interpreted that way. Johnson v Miller, 818 N.W.2d B804, 807 (5.1, 2012). To recover
atorneys fees, the applicent must prove at least one of these conditions, In this instance,
the Court finds that the Trust, VOR, and the Estate have proven the sction is frivolouws.
Plaintiff arc ordered to pay the reasonable expenses incurred by the Defendants, including
ressonable aftomeys’ fees.

The Court finds that the complaint was frivolous “A frivolous action exists when
‘the proponent can present no rational argument based on the evidence or law in suppost
of the eladm’.... To fall to the level of frivolousness, there must be such & deficiency in fact
or law that no reasonable person could expect a favorable judicial ruling.... Frivolousness
‘cormotes an improper motive or [a] legal position so wholly without meritl &5 to be
ridiculous.™ Citibank (5.1.), NA. v. Hawff, 2003 8.D. 99, § 31, 668 N.W.2d 528, 537
(quoting Ridley v. Lawrence County Comm'n, 2000 5, 143, 9 14, 619 N.W.2d 254, 250
(further citations omitted)).

In this matier, the claims in the Complaint were disallowed because the Plaintiffs’
claims were not supported by law &5 outlined above, Reparding VOR, Paul named VOR
as a plaintiff without the requisite authority to aet on its behalf, and pursued claims cn
behalf of the Estate of Victoria O'Farrell without proper suthority. Accerdingly, the
Defendants” Motion for Attomeys Fees is GRANTED.

The Defendants shall file their fees accompanied by a supporting affidavit within
the time prescribed by law and serve them upon the Plaintiffs. The affidavil st

demonstrate that counsel expended a reasonable number of hours defending the litigation

Poge= 11 of 12
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STATEMENT OF UNMDISPUTED MATERIAL FACTS Page 1 of &

STATE OF 30UTH DAKOTA ) IN CIRCUIT COURT
SE:
COUNTY OF GRANT J THIRD JUDICIAL CIRCUIT
)
ESTATE OF PAUL O'FARRELL, individually )
and as beneficiary of the family trust; and for ) 25CIV.253-15
the benefit of THE ESTATE OF VICTORILA )
O'FARRELL; SKYLINE CATTLE COMPANY, )
a South Dakota corporation; & VOR, INC., a ¥ STATEMENT OF UNIHSPUTED
South Dakota corporation, }  MATERIAL FACTS IN SUPPORT
} OF DEFENDANT'S MOTIONS
Flaintiffs. J FOR SUMMARY JUDGMENT
)
v. )
)
KELLY (XFARRELL, an individual; GRAND }
VAILEY HUUTTERTAN RRETHREN, INC., a )
South Dakota corporation; and THE }
BRAYMOND AND VICTORIA O'FAREELL I
LIVING TRUST, a South Dakota trust., ]
}
Defendants. )
}

Defendant, the Raymond and Victoria O Farrell Living Trust, and VOR, Ine. and
the Estate of Victora O'Farrel]l respectfully submit this statement of undisputed
raterial facts in support of its Motion for Summary Judgment. Exhibits referenced
herein are attached to the Affidavit of Lee Schoenbeck fled in support of Defendant’s
Modtion.

L. Daniel K. Brendiro bas namesd YOR, Ine., a Soulh Dakols corporalion, as a
plaintiff in this proceeding because his now deceased client, Paul O'Farrell, used to be
an officer in the corporation. (Complaint §5.)

2. In multiple paragraphs in the Complaint, Mr. Brendtro recognizes that his
now deceased client was not a current officer or president of the corporation

(Complaint ¥ 34 & 73.)

Appendix 12
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STATEMENT OF UNMDISPUTED MATERIAL FACTS Page 2 of &

3. The zozz Annual Report of VOR, Tne kenlifies Lhe president as Ravinond
Alvin O'Farrell, and does not identify Paul O'Farrell as an officer, director, or
shareholder. (Ex. 1: 2022 Annual Report of VOR, Tnc.)

4- VOR, Inc. retained Schoenbeck & Erickson, PC to represent it in this
litigation and other prior litigation. (Netice of Appearance and Supplemental Notiee of
Appearance; AT of Ravmond O'Farrell.)

. Mr. Brendiro's pleadings are alleging actions against VOR, Ine., nol on
behalf of VOR, Ine. as a plaintiff. {(Complaint pp. 18-21.]

3. My, Brendtro is seeking damages against VOR, Inc. in paragraphs 107 and
108 of his Complaint. [Complaint.)

2, Daniel K. Brendtre signed a Complaint naming the Estate of Victoria
Farrell as a beneficial plaintiff. (Complaint.)

A. Mr. Brendtro's pleadings allege that his now deceased client, Paul
Cr'Farrel], was an interested parly in Victoria's Estate, and therefore, he can bang this
suit on behalf of Victoria’s Estate. (Complaint 16.)

4. Mr. Brendtro's pleadings recognize that his now deceased client, Paul
O'Farrell, was not the personal representative of the Fstate of Victoria O'Farrell.
(Complaint 1§ &, 54-58.)

1o, Raymond A O'Farrell is the special administrator of the Fstate of Vietoria
Cr'Farrell. (Ex. 2: Onder Appt. Spec. Admin. and Letters of Spec. Admin.)

11, Schoenbeck & Erickson, PC is the law firm retained by Raymond OFFarrell,
as the Special Administrator of the Estate of Vietoria O Farrell. (Ex. 2: Notice of
Appearance in Estate; Aff. of Raymond O'Farrell.)

12, Count 2 of Daniel Brendtro's Complaint seeks recission of the 4.2 million

2
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STATEMENT OF UNMDISPUTED MATERIAL FACTS Page 3 of &

dollar land sale Lhat VOR, Ine. entered into with the Defendant, Grand Valley Hutlerian
Brethren, Inc. (Complaint pp. 18-21)

143.  Mr. Brendiro's Complaint references and incorporates the August 12,
zozz, Purchase Agreement. [Complaint Yo5-07.)

14.  Theseller under the Purchase Agreement is VOR, Inc, and the individual
signing on behalf of the corporation is Rayvmond A. O'Farrell. (Ex. 4: Purchase
Agreement, p. 10 of 10.)

15. Favmond A. O'Farrell was the president, director, and owner of VOR, Inc,
in Aogust of zoz2. [Ex. 1@ 2022 Annual Report of VOR, Tne.)

16, The Chicago Title Insuranee Company issued an Owner's Poliey to Grand
Valley Hutterian Brethren on completion of the transaction, which would indicate that
VOR, [nc. conveyed good title to Grand Valley. (Fx. 5: Onwner's Polwey.)

17.  Mr. Brendtro does not represent any plaintiff that has the legal capacity to
challenge a real estate transaction between VOR, Ine. and Grand Valley. VOR, Inc, v,
Estate of Pau! O'Farrell, 2025 5.1, 2, 1 28,

18, Mr. Brendtro's now deceased client, Paul O'Farrell, is alleging that he
would have been the beneficiary of an estate plan that would have given him some of the
rcal property, ifhe had in fact inherited it. (Complaint 11 92-95, 07.)

19.  There & no legal basis to assert a claim that vou can bring a lawsuit
hecause vou had hoped to inherit certain assets that vou, in fact, didn't inherit. Estote of
Lynch v. Lynch, 2023 8.1, 23, 141, 991 N.W._2d g5, 100.

20.  Mr. Brendtro alleges in paragraph 105 of the Complaint that his now
deceased client, Paul C¥Farrell, issued a Notice of Recission to Grand Valley,

(Complaint; Ex. &) Notice of Recission. )
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STATEMENT OF UNMDISPUTED MATERIAL FACTS Page 4 of &

2. Grand Valley responded with g rejection to the Notiee of Recission. (Ex. 7
Rejection to Recission. )

22, Paul ©'Farrell had no legal basis that he could have produced for the Court
for how a party that had hoped to inherit real property could rescind a contract where
the v ner of the property sold it before the beneficiary ever inherited it. Fstate of Lyneh
e Lynch, 2023 5.1 23, 141, 901 N.W.2d o5, 100,

249.  The Purchase Agreement indicates in paragraph 11 on page 5 of 10 that no
personal property was included in the transaction, it only included the real property
owned by VOR, Inc. (Ex. 4: Purchase Agreement.)

24.  Mr. Brendiro asserls in paragraphs 107 and 108 of the Complaint a elaim
for money damages against his alleged client, VOR, Inc.! {Complaint.)

25.  Mr. Brendtro has plead on page 22 of the Complaint a Count 3 for “Tort
Damages.” (Complaint p. 22.)

2. Schoenbeck & Erickson, PC represents Eavmond O'Farrdl, the Estate of
Victoria O'Farrell, VOR, Ine., and the Raymond and Vietoria O'Farrell Living Trust.

( Notice of Appearance and Supplemental Notice of Appearance; A, of Raymond
O'Farrell.)

a7 Mr. Brendtro docs not represent, as he alleges in paragraph 111 of the
Complaint, “Raymond, Vietoria, her Estate, the Family Trust, and the Trost
Corporation. (Complaint; Notice of Appearance and Supplemental Notice of
Appearance; Aff. of Raymond O'Farrell.)

o, Count 115 a colleetion of claims vaguely asserted by Paul (' Farrell with

respect to VOR, Inc., the Raymond and Victoria O Farrell Living Trust, Victoria
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STATEMENT OF UMDISPUTED MATERIAL FACTS Page 5 of &

O Fareell's Estale, and concerning oecupancy rights of Skyline Caltle Company and Paul
CFFarrell, pursuant to a 2022 oral ag lease. {Complaint pp. 14-18.)
o, Paul OYFarrell and Skyline Cattle Company have no rights to possession
under zozz oral ag lease. VOR, Inc. v. Estate of Poul O'Farrell, zozg 5.1 2.
0. Paul O'Farrell songht to intervene in the litigation referred to in pamgraph
55 of his Complaint. {(Complaint.}
41, Al the hearing from that proceeding, which hearing Mr. Paul O'Farrell was
a party to, Circuit Court Judge Eobert Spears issued the following Order on Oetober 26,
203D,
ORDERED, ADMUDGED, AND DECREED that the
Motion to Intervene is denied, as the Trust at issue is a
Revocable Living Trust and, at a minimum, it allowed
Faymond O Farrell to withdraw certain assets and assign
them to himself, including at least 50% of the shares of VOR,
Ine. Lhal were conlreibubed;
(Ex. &: Order.)
gz, On December 18, 2024, the South Dakots Supreme Court dismissed Paul
(¥Farrell's appeal of the Order that denied his intervention. (Ex. 9: Order Dismissing
Appeal.)
533.  VOR, Inc. has never requested Daniel Brendtro to serve as their attorney.
[Aff, of Raymond YFarrell.}
4. The Estate of Vicloria O'Farrel]l has never asked Daniel Erendiro to serve
as their attorney. (Aff, of Raymond C¥Farrell.)
55.  With respect to the cecupancy rght, Mr. Brendtro in paragraph 85 of his
Complaint refers to the Notice received by Skyline Cattle and Paul O'Farrell. {Ex. 10:

Motices of Termination of Leases. }
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STATEMENT OF UNDISPUTED MATERIAL FACTS Page & of &

g6 The South Dakola Supreme Courl has decided this issue, and Mr.,
Brendtro, on behalf of any of his clients, cannot assert that VOR, Inc. and Grand Valley
lacked the authority to issue the notice. VOR, fne, v. Estate of Paul (YFarrell, zoas 5.D.
2,
Dhated this 7% day of February, 2o25.
SCHOENBECK & ERICKSON, PC

By: _fs/ lLee Schoenheck
Lee Schoenbeck
Joseph Erickson
Attorney for Attorneys for Raymond
O'Farrell, The OFarrell Trust, VOR, Ine.,
and Esiate of Victoria O'Farrell
1zo0 Mickelson Dr, STE. 310
Watertown, 81 57201
HO5-BRO-0010

&
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RESPONSE: Response to Statement of Undisputed Material Facts Page 1 of 11

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
- 585
COUNTY OF GRANT ) THIRD JUDICIAL CIRCUIT
PAUL O'FARRELL, individually; and, as 25CTV23-000015

4 beneficiary of the family trust; and, for the
benefit of THE ESTATE OF VICTORIA
O'FARRELL; SKYLINE CATTLE
COMPANY, a South Dakota corporation;
& VOR, INC, a South Dakota corporation
PLAINTIFF>

RESPONSE TOSTATEMENT OF
V. UNDISPUTED MATERIAL FACTS

KELLY O'FARRELL, an mdradual;
GEAND VALLEY HUTTERITE
BEETHEEN, IMC.; a South Dakota
corporation; and THE RAYMOND AND
VICTORIA O'FARRELL LIVING
TEUST, a South Dakota trust.
DEFENDANTS

Pursuant to SDCL 15-6-56{c)(2), and as their response to the Statement of Undisputed

Facts, Plaintiffs state:
General Ubjection

In nineteen separate instances within their Statement of Undisputed Facts, the
Drefendants refer to Plaintiffs' attomey by name, and, they allege that such statements are
“undisputed facts.” Flaintiffs" attorney is not a party, and there is no basis toinclude him
within a recitation of “facts™ of the case.

Comments referning to opposing counsel by name in this manner are impermissible,

C.f, United States v. Holmes, 413 F.3d 770, 775 {8th Cir. 2005) (*'they improperiy encourage
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RESPONSE: Response to Statement of Undisputed Material Facts Page 2 of 11

the [Court] to focus on the conduct and role of [the party®s| attorney rather than on the
evidence'). Pleadings are the statements and claims of ife pariies, not of counsel.

Further, the pleadings speak for themselves. Describing the Complaint via pages and
pages of commentary is not what is contemplated by “material facts.” Ses, Parsons 0. Dacy,
502 N.W.2d 108, 110 (5.D. 1993) (a fact is only ¥ material™ when “it would affect the
outcome of the suit under the governing substantive law™ ).

Thus, paragraphs 1,2,5,6,7,8,9,12 13,17, 18, 20, 24, 25 27, 3%, 34, 35, and 36 are

defective and fail to state “matenal facts™ underlying the claims or defenses of the litigation
as required by SDCL 15-6-56(¢)(1). Each of those paragraphs should be stricken.
Objection as to Testimony by Raymond O Farrell

The Defendants’ motion relies upon an affidavit submitted by Raymond O'Farrell.
Raymond's capacity is in question; and this lawsuit alleges that he is being manipulated into
executing documents. A reasonable inference fram the Kecord is that any fact he isalleging
1g untrue. Further, it will take discovery in this matter to verify to what extent Raymond can
participate in these proceedings and submit affidavits and testimony,

Response to Undisputed Facts
Iri an effort to restate the facts that the Defendants appear to be asserting, PlaintifTs

have adjusted Diefendants’ statements of fact, using brackets to remove the defective

language and focus on actual facts.
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RESFONSE: Response to Statement of Undisputed Material Facts Page 3 of 11

Even if the Defendants had properly asserted their facts with reference to the record
and without reference to counsel, over half of them are still disputed. And some of them are
just statements of law.

. [The Complaint] has named VOER, Inc., a South Dakota corporation, as a plamtiff
in this proceeding because [Paul O Farrell, now deceased] used to be an officer in
the corporation. {Complaint § 5.) UNDISPUTED AS MODIFIED.

2. In multiple paragraphs in the Complaint, [the Complaint] recognizes that [Paul]
was not a current officer or president of the corporation. (Complaint 99| 34 & 73.)
DISPUTED AS MODIFIED. The Complaint in paragraph 34 uses intentional
quotation marks as to the assertion that Paul and Victoria were “removed™ as
direetors and officers, with the intention of alleging that the purported
removal was ineffective. Paragraph 73 states that the elections were void,
and, thus ineffective, by which Paul would still be an officer of the
COTpOTA tion.

3. The 2022 Amnual Report of VOR, Inc. identifies the president as Raymond Alvin
O'Farrell, and does not identify Paul OFarrell as an officer, director, or
shareholder. (Ex. 1: 2022 Annual Eeport of VOE, Inc.). UNDISPUTED, BUT
DISPUTED INFERENCE. Filing a form with the Secretary of State does not
prove someone is or is not an officer or director or shareholder.

4. VOR, Inc. retained Schoenbeck & Erickson, PC, to represent it in this litigation
and other prior litigation. (Notice of Appearance and Supplemental Notice of
Appearance; Aff. of Raymond O'Farrell.) UNDISPUTED.

n
h

[Plaintiffs'] pleadings are alleging actions against VOR, Inc., not on behalf of VOR,

Inc. as a plaintiff, (Complaint pp. 18-21.) DISPUTED AS MODIFIED. The
Complaint sought relief on behalf of the corporation, and, Paul sought
rescission on behalf of the E:I'Ir'['ll;l'l'ﬂﬁl;l‘ﬂ-

6. |Plaintitfs are| seeking damages against VOR, Inc. in paragraphs 107 and 108 of
[their] Complaint. {Complamt.) DISPUTED AS MODIFIED. These

paragraphs argue that in the alternative “if rescission is not available, then, in
that case Paul O’Farrell [ and, now his Estate| is entitled to an award of
damages for unjust enrichment.”

_ Appendix 20

Filed: 3/6/2025 10:04 PM C5T Granl Counly, South Dakota 25CIV23-000015
- Page 13863 -

1



RESPONSE: Response to Statement of Undisputed Material Facts Page 4 of 11

7. [Plaintiffs issued] a Complamt naming the Estate of Victoria O Farrell as a
beneficial plaintiff. {Complaint.) UNDISPUTED AS MODIFIED.

B. [The Complaint] allege[s].. Paul O Farrell, [now deceased] was an interested
party in Victoria's Estate, and therefore, he can bring this suit on behalf of
Victoria's Estate. (Complaint ] 6.) UNDISPUTED AS MODIFIED. Thisisa
legally true premise. In situations where the fiduciary of an estate is unwilling
or unable to act, there is substantial authority allowing other interested
parties to intervene. See, Beachy v. Becerra, 609 N.W.2d 648, 651-51 (Neb.
2000) (citing 31 AmJur2d Executors and Adminisiraiors, § 1285 (1989))
(interested party to an Estate is permitted to bring or enforee claims for the
benefit of the Estate when the Personal Representative has failed to act, or when
his interests are antagonistic to the Estate, or are otherwise collusive).

9. [The Complaint] recognizes that... Paul O'Farrell, [now deceased] was not the
personal representative of the Estate of Victoria O'Farrell, (Complaint 9 6, 54-
58.) UNDISPUTED AS MODIFIED, BUT DISPUTED INFERENCE. See,
Response to T 8.

10. Raymond A. O'Farrell 1s the special admimstrator of the Estate of Victona
O'Farrell. (Ex. 2: Order Appt. Spec. Admin. and Letters of Spec. Admin.)
LEGALLY DISPUTED. Plaintiffs allege that Raymond's appointment was
procedurally defective, and, that his service in the role of Special
Administrator is subject to an unwaivable, inherent conflict of interest. See,
Estate of Victeria O 'Farrell, 25PRO22-11.1

1L Schoenbeck & Erickson, PC, is the law firm retained by Raymond O'Farrell, as the
SFI:A.‘.;.!' Admumistrator of the Estate of Victona O Farrell. I:t;t 3- Motice of
Appearance in Estate; Aff. of Raymond O'Farrell.) LEGALLY DISPUTED AS
TOTHE VALIDITY OF RAYMOND'S APPOINTMENT. 5ee, Response (o
7 10.

' Raymond's role as special adminisirator woukd place his interests at odds with Victoria’s interests in
opposing the land transaction. He would end up onboth sdes of the VOR cliims, which makes his interests
“aniagonistic to the Estate or otherwise collusive.” See, Hampohie i Powel, 10 Neb. App. 148, 155, 626
BLW.2d 620, 626 (2000} { " executor is not *legally competent” 10 act in that capacity, where his duties wonld
recpaire him to presecute on behall of adversary litigants, 2 suit which he would a2 the same time deferd as an
indhividual. 7} {cilations omitled). Ses, alm, S R.Civ P, 17(2) (the real parly ininlenesl rud requires
copmizable parties on bodh sides of 4 suit).
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RESPFONSE: Response to Statement of Undisputed Material Facts Page 5 of 11

12. Count 2 of [the] Complaint seeks recission of the $3.2 million dollar land sale that
VOR, Inc., entered mto with the Delendant, Grand Valley Huttenan Brethren,
Inc. (Complaint pp. 18-21.) UNDMSPUTED AS MODIFTED.

13. [The] Complaint references and incorporates the August 12, 2022, Purchase
Agreement. (Complaint §7[95-97.) UNDISPUTED AS MODIFIED.

14. The seller under the Purchase Agreement is VOR, Inc., and the individual signing
on behalf of the corporation is Raymond A. O'Farrell. (Ex. 4: Purchase
Agreement, p. 10 of 10.) UNDISPUTED.

15. Raymond A O'Farrell was the president, director, and owner of VOR, Inc. in
Angust of 2022. (Ex. 1: 2022 Annual Report of YOR, Inc.). DISPUTED. The
Complaint, the attachments to it, and the Record generally demonstrate that
Raymond®s election as president, director, and owner of VOR are disputed,;
the disputes include a failure to follow corporate formalities and notice
provisions, and, capacity questions, and questions of undue influence.

16. The Chicago Title Insurance Company issued an Owner’s Policy to Grand Valley
Hutterian Brethren on completion of the transaction, which would indicate that
VOR, Inc. conveyed good title to Grand Valley. (Ex. 5: Owner's Policy.)
DISPUTED INFERENCE. Although a policy was issued, Defendants®
assertion about its significance demonstrates a misunderstanding about title
msurance. 'T'he issuance of a policy indicates that a preminm was pard to
msure against the risk that good title was sot conveyed. The issuance of a title
policy does not in any way mean that good title in fact was conveyed.

17. [There is no] plamtiff that has the legal capacity to challenge a real estate
transaction between VOR, Inc. and Grand Valley. FOR, fne 9. Evare of Panl
OV Farrel], 2025 5.D. 2, 9 28, DISPUTED. Interested parties to the Trust, and
miterested parties to the Estate of Victoria can make such challenges. For
example, Connor (3’ Farrell is such a party, as an heir of Paul, a2 a beneficiary
of the Trust, and, as the personal representative of Paul’s Estate.

18. [Paul O'Farrell, now deceased was] alleging that he would have been the
beneficiary of an estate plan that would have given him some of the real property, if
he had in fact inherited it. {Complaint 99 92-95, 97.). UNDISPUTED.
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RESFONSE: Response to Statement of Undisputed Material Facts Page 6 of 11

19

20.

22.

24

There is no legal basis to assert a claim that you can bring a lawsuit because you
had hoped to inhent certain assets that you, in fact, didn’t inherit. Estate of Lynch
v, Lymen, 2023 5.0, 23, 941, 991 N.W.2d 95,109, DISPUTED. This is a flawed
statement of law, rather than a statement of undisputed fact. Trust
beneficiaries have standing and ability to seek protection of trust assets,
mncluding when the Trustee fails to do so. See, I Re Betty Lahrs Trusi, 443
N.W.2d 646 (5.1, 1989) (“Preservation of the trust and assurance that its
purpose be served is of paramount importance in the law.... The interests of
the remaindermen in this trust must alse be safeguarded.™); Matter of Estate
af Calvin, 2021 8.D. 45, 7 18 {quoting Restatement { Third) of Trusts § 107
{2012) “[a] beneficiary may maintain a proceeding related to the trust or its
properiy against a third party only if.. the trustee is unable, unavailable,
unsuitable, or improperly failing to protect the beneficiary's interest.™);
Estate of Lynch v. Lynck, 2023 5.D. 23, 741.

[Plaintiffs allege] in paragraph 105 of the Complaint that [Paul O Farrell, now

deceased| 155ued a Notice of Recission to Grand Valley, {Complaint; Ex. &: Notice
of Recission.] UNDISPUTED, AS MODIFIED.

. Grand Valley responded with a rejection to the Notice of Recission. (Ex. 7:

Rejection to Recission.) UNDISPUTED.

Paul O*Farrell had no legal basis that he could have produced for the Court for
how a party that had hoped to inherit real property could rescind a contract where
the owner of the property sold it before the beneficiary ever inherited it
DISPUTED. Similar to Paragraph 19, this is a flawed statement of law, rather
than a statement of undisputed fact. Trust beneficiaries have standing and
ability to seek protection of trust assets, including when the Trustee fails to do
S0y S'ﬁ."q’,.'j Hﬂpﬂﬁ.‘iﬂ Lo [‘.u,ragraph 16,

. The Purchase Agreement indicates in paragraph L1 on page 5 of 10 that no perscnal

property was included in the transaction, 1t anly mncluded the real property owned
hy \"ﬁﬁ, Ine, {F:; 4: Purchase ﬂfﬂ‘:ﬂ:m L*r:n!-:J IINDSPUTETD.

.| Plaintitts assert| in paragraphs 107 and 108 of the Complaint a claim for money

damages against [...] VOR, Inc.! (Complaint.) UNDISPUTED, AS
MODIFIED. These paragraphs argue that in the alternative “if rescission is
not available, then, in that case Paul O"Farrell [and, now his Estate ] is
entitled to an award ol damages lor unjust enrichment.” The basis ol this
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RESFONSE: Response to Statement of Undisputed Material Facts Page 7 of 11

claim is because Paul personally invested over a million dollars of his own
funds to improve the real estate, for which he was never compensated,
Complaint, 99 107-108.

25, [Plaintifts] plead on page 22 of the Complaint a Count 3 for ® Tort Damages.™
(Complaint p. 22.) UNDISPUTED.

26. Schoenbeck & Erickson, PC represents Kaymond O Farrell, the Estate of Victoria
O'Farrell, VOR, Inc., and the Raymond and Victoria O'Farrell Living Trust.

(Notice of Appearance and Supplemental Motice of Appearance; Aff. of Raymond
' Farrell.) UNDISPUTED.

27. Mr. Brendtro does not represent, as he alleges in paragraph 111 of the Complaint,
“Raymond, Victoria, her Estate, the Family Trust, and the Trust Corporation.
(Complaint; Notice of Appearance and Supplemental Notice of Appearance; AfF.
of Raymond O'Farrell ). DISPUTED. Paragraph 111 is reprinted below. This
paragraph does not make any assertions as to representation. Paragraph 111
simply observes that various parties appear to have been damaged by Kelly
(*Farrell’s wrongful acts, and that they may hold the right to recover under
theories of conversion, fiduciary duty, and tortious interference.

111, DAscovery will determine the extent and nature of the tort claima. At present, asa
result of Kelly O'Farrell's wrongful acts, a recovery of damages appears to be
avatlable for Raymond, Yictana, her Estate, the Family Trust, and the Trost
Ceeporation. Such damages wounld be availahle as a resule of cenversion, breach of
Gduciary duty, end lortious interference with their expected and established

reslal omnslvi e

28, Count 11s 2 collection of claims vaguely asserted by Paul O'Farrell with respect to
VOR, Inc., the Raymond and Victoria O*Farrell Living Trust, Victoria O'Farrell's
Estare, and concerning occupancy rights of Skyline Cartle Company and Faul
' Farrell, pursuant toa 2022 oral ag lease. (Complaint pp. 14-18.) This is not a
staternent of fact. Count1 speaks for itself, and, it specifies several issues
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suitable for resolution in a declaratory judgment action.

29, Paul OFarrell and Skyline Cattle Company have no rights to possession under
2022 oral ag lease. FOR, Inc. ». Estate of Pani OFarrell, 2025 5.D. 2.
DMISPUTED. The Court’s opinion held that Paul and Skyline do not have
rights to fmmediale possession.

30, Paul O'Farrell sought to intervens in the litigation referred to in paragraph 53 of
his Complaint. {Complaint.) UNDISPUTED. (This “litigation ™ is referring to
Victoria O"Farrell's lawsuit, in which she explained that Raymond was being
manipulated by Kelly O'Farrell into making corporate and trust changes that
he did not understand., 22CTV22-38)

31. At the hearing from that proceeding, which hearing Mr. Paul O Farrell was a party
ta, Circuit Court Judge Robert Spears issued the following Order on October 26,
2022

ORDERED, ADJUDGED, AND DECREED that the Mation to Intervene
13 denied, as the Trust atissue is 3 Revocable Living Trust and, at a
minimumn, it allowed Raymond O'Farrell to withdraw certain assets and
assign them to amselt, mcluding at least 50% of the shares of VOR, Inc. that
were contributed;

(Ex. 8: Order.)

DISPUTED INFERENCE. The rulings in Victoria®s case have
no legal weight because they were not ever redoced to a final,
appealable judgment. Instead, Raymond dismissed Victoria's
case. The Court upheld that voluntary dismissal. EsL af

O Favell v. Grand Valley Hutterian Brethren, Ine., 2024 5.D, 8],
q 7. “A voluntary dismissal leaves the situation as if the lawsuit
had never been filed...."” FEDERAL CIVIL RULES HANDBOOK,
978 (2015); Nelson v. Napolitano, 657 F.3d 586, 588 (7th Cir.
2017} (“the effect of a voluntary dismissal is to turn back the
clock; it is as if the plaintfTs lawsuit had never been brought™).
Raymond cannot rely upon any of those rulings because his
attorneys dismissed the case.

32. On December 18, 2024, the South Dakota Supreme Court dismissed Paul
O'Farrell’s appeal of the Order that denied his intervention. (Ex. 9 Order

. Appendix 25

Filed: 3/6/2025 10:04 PM C5T Granl Counly, South Dakota 25CIV23-000015
- Page 1368 -



RESPONSE: Response to Statement of Undisputed Material Facts Page 9 of 11

Dismissing Appeal.) UNDISPUTED.

b
L2k

. VOR, Inc. has never requested Daniel Brendtro to serve as their attorney. (AfT of
Raymond O'Farrell.) DISPUTED. Paul O'Farrell, as an officer of VOR (and,
alleging that any subsequent elections were void) brought a Complaimt
seeking relief on VOR"Y's behalf, See, Complaint, including: 99 34; 73; 105;
106; 68-75.

i4. The Estate of Victoria O Farrell has never asked Daniel Brendtro to serve as their
attorney. { AL of Raymond O'Farrell.) UNDISPUTED.

35. With respect to the occupancy right, [Plaintiffs] in paragraph 85 of [the]
Complaint refers to the Notice received by Skyline Cattle and Paul O'Farrell. (Ex.
|0: Notices of Termination of Leases.) UNDISPUTED.

3. The Sonth Dakaora Supreme Court has decided this issue, and [Plaintiffs] cannor
assert that VOR, Inc. and Grand Velley lacked the authoriry to issue the notice.
VOR, Inc. v. Estate of Paul O Farrell, 2025 $.0. 2. DISPUTED. The Court
ruled that Paul and Skyline did not have immediate occupancy rights, but left
all other matters and disputes unresolved.

Dated this 6™ day of March, 2025.

HOVLAND, RASMUS,
BRENDTRO, PLLC

fii !'““E'EE ﬁ EEE:!H!W

Damel K. Brendtro

326 E. 8 Street, Svite 107

PO Box 2583

Sicux Falls, S[3 57101-25583
(A0S 951-9011
dorendrro@hovlandrasmus.com
Atterncys for Plaitiffs
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CERTIFICATE OF SERVICE

I certify that on the 6™ day of March, 2025, a true and correct copy of the foregoing
was filed and served through the Odyssey File & Serve System upon:

Lee Schoenbeck

Joseph Enckson
Schoenbeck & Enckson, PC
1200 Mickelson Dr., Ste. 310
Watertown, 5D 57201
joeddschoenbecklaw.com

Reed Rasmussen

Siegel, Barnett & Schutz, LLP
PO Box 490

Aberdeen, 5D 57402

Erasmussen@sbslaw.net

Willizm G. Beck

Woods Fuller Shultz & Smith P.C.
300 South Phallips Avenue, Suite 300
Swux Falls, SD 57117-5027

Phone (605) 336-3890

Jack Hieb
RICHARDSOMN LAW
I Court Street
Aberdeen, 5[ 57401
hieh I

Gieorge Boos

Susan Yexley Jennen

Boos [ennen Law Firm, LLC
PO Box 254

Clark, SD 57225
{-m[gg,hggg@ Eﬂlﬂgﬂﬂﬂ],gm
5 ; b
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25 Dangel K, Brendiro
Cramel K. Brendtro
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STATE OF SOUTH DAKOTA IN CIRCUTIT COURT

COUNTY OF GRANT FIFTH JUMMCTAL CIRCTIT

23CIV 23-15
THE ESTATE OF PAUL O'FAERELL,
individually; and, ag a beneficiary of the family
trust, and, For the benefit of the Estate of
Victora O Farrell, SKYLINE CATTLE
COMPANY, a South Dakota corporation; &
VOR, [NC. a South Dakota corporation,
GRAND VALLEY HUTTERIAN
Plaintiffs, BRETHREN INCUSSTATEMENT OF
UNDISPFUTED MATERIAL FACUTS

Vit

KELLY OYFARRELL, an individual,
GRAND VALLEY HUTTERIAN
BREETHREN, INC.; a South Dakota
corporation: & THE RAY MOND AND
VICTORIA O FARRELL LIVING TRUST. a
South Dakota trest, by and through s irustee;
and any other necessary parties.

Deefendants,

U'nder SDPCL § 150-36, Grand Valley Hufterian Brethren, Ing. (“Hulterian Brethren'™)
offers the following Statement of Undisputed Material Facts, for purposes of il summary

Judgment motion only:

1. The Hunterian Brethren joinm and adopt all of The Ravmond and Victoria O Farrell
Living Trust and vOr, Inc."s Statement of Undisputed Material Facts.

2 Ravmond and Victoria O Farrell owned approximately 1,000 acres of farmland in
Grant Coundy, South Dakota (the “Property™y (Complaint, 4 26,

3. Eavmoend and Victona put the Property info a corporation named vOr, Inc.
(“vOr™), (Complaint, ¥ 251

4. Raymond and Victoria owned all the shares of vOr and deposned these shares of
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IMOIVIA-12
Sttt of Ui sgmied Matorial Facts

vOr into the Raymond and Victoria Living Trust (“Revocable Trust™), which was a revocable trust
created in 201 1. (Complaint, 19 4, 24-23; Beck AT, Ex. 3 (Raymond and Victoria O Farrell
Living Trust]).

5 The Revocable Trust conditionally designated the majority of the Proparty 1o be
inherited by their son, Paul, which included nine contiguous parcels comprising 703,33 acres
{Complaint, § 29, 92).

6, The Revocable Trust also conditionally designated two other quarters of ground 1o
be inhented by Raymond and Victoria's other children, Lance, Marcie, Kelly, and Hita,
(Complant. ¥ 27, 29).

ik The Revocable Trust conditionally granted Paul m option to purchase those two
parcels, (Complaint, 4§ 29).

&, Lance, Marcie, and Rita are not parties to this action, or any of the related
actions: FOHR, fnc. and Grand Palley Hutterian Brethren v. Paul O 'Farrell and Soiline Cattle
Company (25CTV23-18) (Eviction Action); Tn the Matier of the Guardianship and
Conservatorship of Raymond O Forrell (23GDN23-1 ) (Ray's Guardianship), Estare of Victoria
(F Farreil (25PROZ2-11) (Victoria's Estate), Fictaria (3 Farrell v RBaymond (3 Farrall, Kelly
£ Farredl (25CTV22-38) (Victona's Lawsunty, and CHE Capital, LLC v Shvline Carife Co.,

FPoul CFarrell, VOR, fnc. (23CIV23-27) (Collection Lawsuit),

2. The four conditions that must have eccurred in order for Paul and his siblings to
mhert the Property under the terms of the Revocable Trust were: (1) ong of the parents had to
die, (2) the other parent had to dig, (3) the tenms of the Revocable Trust must have remained
unchanged upon the death of both parents, (4) the shares of vOr, which owned the Property.
miust have remamed i the Revocable Trust, (Beck AN, Ex 3 (Ravmond and Victoria

O"Farrell Living Trust)).
491 -FA1- 5085, v 1
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1L Victorta died on July 11, 2022, (Complaint, ¥ 52).
11, By operation of the Revocable Trust. Victoria's shares of vOr and her beneficial
interest in the Revocable Trust went 1o Raymond. (Beck AT, Ex. 3 (Raymond and Victoria
O Farrell Tiving Trost)).
12 Raymond removed all shares of vOr from the Revocable Trost, {Complaint, ¥
M)

13. On Jube 22, 2022, First Interstate Bank initiated a foreclosure on the Property.

14. O or about August 12, 2022, the Hutterran Brethren executed a Purchass
Agreement For the sale of the nine contiguous parcels for $3.2 mullion (“Purchase Agreement ™)

(Complaint, § 25, Wipf AfY, Ex. 1 {Purchase Agreament)).

135. The Purchase Agreement also gave the Hutlenan Brethren a right of first refusal
to purchase the other two parcels of land held by vOr and leased the two parcels to the Hutterian
Brethren, (Complamt, 9 97, 98 Wipl Aff. Ex. 1 {Purchase Agreement)).

16, Ax Lhe only owirer ol vOr, Raymiond signed the Purchise Apreciment on bahall ol
v i his capacity as President of vOr. (Complaint, ¥ %0; Wipf Aff., Ex. 1 (Purchase

Agreement}).

17. The land zale transaction ¢losed in October 2022 (Complaint. § 593,

18. The Hutterian Brethren md ¥Or initinted eviction proceedings, v, Inc, and
Crrand Valley Hutterian Brethren v Panl O Farrell and Soylime Cattle Comipany case number
Z3CIVZI-01 3, toevict Paul md SKyling Cantle Company from the Property,

1%, This Court ordered Paul and Skyvline Catile Company to vacate the Property.

20.  This holding was affirmed on appeal (2025 8.12. 2).

2L Paul dizd on October 13, 2024,

A916-FR1-5085. v 1
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23 In their Complaint. the Plantiffs allege acts by Paul s brother, kelly O Famrell
(“Kelly™) a5 the sole basis For their canses of action. (See Complamt. 99 1. 8, 11-13, 34, 36-39,
42 46,64, 111 12,

23 In their Complaint, Plaintiffs’ ¢lamn that “[ijn 2022, . . . Kelly O'Farral]
manipulated his father Raymond and engaged in other misconduct, in order to set in motion an
improper and 1llegal set of manewvers, all of which were designed to enrich imsz1f at the
expensa of his parents and his brother Paul,™ (Complaint. ¥ £).

24. I their Complaint, Plaintifis asserts that kelby was at the center of all the
various maneuvers taken by Ravimond, the Ravocable Trust. vOr, Victotia, and the Estate of
Victoria O Farrell, see Complamt. ¥ 11, and kelly “secretly began an orchestrated efTort to
alienate and isolate Ravmond from his family, with the imtent of thwarting vanious Tfestures of
Raymond and Victoria's Estate plan and dismupting farming operations. This mcluded. for
example: ‘removing” shares of vOr, Ine., from the Trust, ‘separating” Ravmond's and Victoria's
asgate; interfering in Paul's lending and farming activities; ‘removing” Paul and Victoria as
officers and directors of vOr, Inc_; attempting to fire the attomevs that Victoria hired to stop all of
this: and, ultimately, signing a secret agreement to sell mine parcels of family Farm ground to the
Hutterite Brethren,” (Complaint, 19 11, 34)

25 Inn their Complaint, Plaintifts further assert the Purchase Agreement signied
between vOr and the Hunérion Brethren on August |2, 2022, was Kepl secrel, no authority was
obtained via the probate process. and no notice was given until afler the closing cccurred in
October 2022, (Complaint, § 59).

24, [lowever, becanze Rayvmond owned all of Victoria’s shares of vOr by operation
of the Revoeable Trust, and vOr owned all of the Property, the zale of the Property was not

subject to the probate process.

A916-FR1-5085. v 1
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Sttt of Ui sgmied Matorial Facts

2 Mearly seven months after the sale closed, Faul signed a document purporting 1o
be a “Notice of Rescission.™ (Wipl AT, Ex. 2 (Notice of Rescission)).

28. Paul signed the purpored MNotice of Rescission allegedly as VOR s president.
(1)

21 Crther than recite the legal description of the property subject to the Purchase
Agreement, the purporied Notice of Rescission states, m full:

Paul (¥ Farrell, as duby-elected President. and on behalf of vOr, Ine.. gives nodice

of rescission of that corain real estale trmsaction volving, the real property

lated below. By this Notice, vOr, Ine, offers to restore to Grand Valley Hutterian

Brethren, Inc., that which vOr, Inc. has received from them under the contract,

upon the condition that they shall do likewize.

(fel}

30 Nearly seven months after the sale closed. Paul sent the purported MNotice of
Reseission to the Tlutterian Drethren, ostensibly on behalf of vOr, and offered o restore to them that
which vOr received from them under the contract, upon the condition that they shall do hkewise,
(Complaint, ¥ 105; Wipf Aff., Ex. 2 (Notice of Rescisaion)),

31, Paul did not include First [nterstate Bank m the purported Notice of Rescission.

32 Paul chd not include his siblmzs m the purported Notice of Rescission.

33, Paul did not include Ravmond in the purported Notice of Rescission.

34 Paul has not tendered the 3.2 million to the Hutterian Brethren

o Paul did not present a proposed morigage of note from First Interstate Bank, or any
other bark.

3, Paul has not alleged that he has approval to restore the $3.2 million or that he has
#3.2 million to give to the Hutterian Brethren on behalf of vOr.

37, Nosignatory to the land salc transaction has rescinded the Purchase Agrecment or

gought to unwind the land sale tranzaction.

A916-FR1-5085. v 1
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38.  Paul does not, and did not, own any shares of vOr.

39 Pawl was mot the President of vOr at the time of execution of the Purchase

440, Paul 15 not a director, owner, or shareholder of vOr.

41 Pawl iz not a trustee of the Trust

42 Paul did not possess the suthonty in enter imio the Purchase Agreement on hehalf
af vOr,

4% Paul lacks any authonty to challenge and rescind the Purchase Agreement on
behalf of any party 1o the contract.

44 Paul does not own the property subject 1o this lowsuit m hus mdsvidual capaciry
ar inany representative capacity for vOr or the Tiust

45, Om March 30, 2023, Huttenian Brethren’s counszl rejected Paul’s purported
Noticed of Rescission. (Wipf AfF, Ex. 3.)

46, Paul’s Complaint requests the Court 1o rescind the land transaction and for the
Court to “impose a constructive trust on the deeds of the land conveyed, as well as upon any
finds flowwma from the tranzaction.” (Complamt, 9 106}

47. Altermatively, Paul requests **[i]f rescission 15 not available, then, n that case Paul
O 'Farrall is entitled to an award of damages for unjust enrichment. and. otherwise ™ (Complaint,
171

45, Paul claims damages are available for Eaymond, Victoria, Victoria's Estate, the
Revocable Trust, and vOr based on Kelly's acts, and “[dfiscovery will determine the axtent and
mivture oF the tort ¢laims. . Such damages would be avanlable as a result of conversion, breach of
fiduciary daty, and tertious interference with their cxpected and cstablished relationships.”

(Complant, 9 111).

A916-FR1-5085. v 1
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49, Raymond is not a party to this lawsuit.

S PFaul claims “dJamages. . appear 1o be avilable 1o Skyline Cantle and Il
O'Farrell as a result of Kelly O'Farrell’s tortious interference in their expected and established
relationships.” (Complaint, § 112),

51 Paunl expressly disclaims any tort damages against the Hutterian Brethren
{ComplamL ¥ 114}

52, He states, “Ng

in original ).

53, The Comploint does not allege that the Hutterian Brethren are wrongdoors or had

any notice of any alleged undue influence or faad,

54. The Complaint does not allege Hutterian Brethren connived with Kelly.
J5 Count 1 of Plaantifts’ Complaint does not allege a cause of action against

Hutterian Brethran.

5. Count 2 of Plaintiffs’ Complaint alleges a remedy, not a cause of action.

AT Count 3 of Plaintiffs Complaint does not seek any damages against Hutterian
Brethren,

58 To date, there s no evidence of what Eelly did or said to Bay giving rise 1o this
lawsuil,

9. To date, there is no evidence that whatever kelly allegedly did or =aid 1o Eay

cause Kay to change the estate plan.

A916-FR1-5085. v 1
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Dated this 6™ day of March, 2025,
WOODS, FULLER. SHULTE & 8MITH P.C.

By A5/ Wilham (G Beck
William G. Beck
300 South Phillips Avenue, Suite 300
Sioux Falls, S0y 37117-3027
Phone (605) 336-3890
William, Becki@ woodstuller. com

Reed Basmussen
Jeremy Lund
Siegel, Bamett & Schutz, LLP
PO Box 490
Aberdesn, 8D 57402

e u w
Jlund@sblaw net

Attornevs for Grand Palley Hutterian Brethran, [ne.

A916-FR1-5085. v 1
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CERTIFICATE OF SERVICE

1 certify that on the 6™ day of March, 2025, a true and correct copy of the Toregoing was

served via EFST upon the following:

Damel K. Brendiro

Hovland, Rasmus, Brendiro &
Trzynka, Prof. LLC

FO Box 2583

Swoux Falls, STy 57101
Atiarney for Paul O Farvell
Skedine Cottie Company

Lez Schoenbeck

Joe Erickson

Schoenbeck & Erickson, PTC

1200 Mickelson De, Suite 310
Watertown, 812 37201

Artarmas for Raymond O Farvell, the
OV Farvell Trist, FOR, frc., ond Esfole
e Vietoria O 'Farrell
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Fack Hiah

Richardson Law Firm

I Court Strest

PO Box 1030

Aherdeen, ST 574HK2- 1030
Attarney for Kelfy O Farvell

Creorge Hoos

Susan Yexlen Jennen

Bood Jenne Law Fim, LLC

PO Box 254

Clark, STy 37223

Artarngys for Rovmand O Farrell

a William G
Chne of the Aftormeys for Defendoni Grand Valley

Hutterian Brethren
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
S+ 555
COUNTY OF GRANT ) THIRD JUDICIAL CIRCUIT
THEESTATE OF PAUL 25CTV23-000015

O'FARRELL, individually; and, as a
beneficiary of the family trust; end, for
the benefit of THE ESTATE OF
VICTORIA O'FARRELL; SKYLINE
CATTLE COMPANY, a South Dakota
corporation; & VOR, INC, a South

Dakota corporation RESPONSETO
PLAINTIFFS STATEMENT OF
UNDISPUTED
L 4 MATERIALTFACTS
(GRANDVALLEY)

KELLY O*FARRELL, an individual;
GRAND VALLEY HUTTERITE
BRETHREN, INC._; a South Drakota
corporation; and THE RAYMOND
AND VICTORIA O'FARRELL
LIVING TRUST, a South Dakota trust.
DEFENDANTS

Pursuant to SDXCL 15-6-56(c){2}, and as their response to the Statement of
Undisputed Facts on Grand Valley's 3/6/2025 motion tor summary judgment,
Plaintiffe state:

t | Objecti

After Paul O"Farrell's passing, he was substituted as a party. Then, toreflect
his passing, as well ag later-discovered factz, Paul’s Estate filed a motion to amend his
original Complaint. That motion 1s pending, However, Grand Vallev's summary

judgment motion and undispured facts relate to the claims within the original
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Complaint. They do noraddress the Complaint as proposed to be amended.
Therefore, Plaintiffs generally object to the Statement of Undisputed Facts. A
summary judgment motion becomes moot upon the filing of a motion to amend the
Complaint. Plaintiffs notified Grand Valley of the amended complaint prier to Grand
Valley's decision to file its summary judgment motion. Grand Valley filed anyway.
i »

In some instances, the facts affered by Grand Valley are legal contentions,

rather than facts. For example, Grand Valley refers to the O'Farrell family trust as

56,7

“the Bepacable Trust™ on fourteen separate occasions. See, 994, 5, 6,7, 9, 11,12, 24,
26, 48. As discussed below, the Trust was not titled & “revocable™ trust, and, it was
in fact frrevocehle under certain conditions applicable here. The use of the term
‘revocable is disputed in those patagraphs.
Besponse to Undisputed Facts
Many of the facts in this case are disputed. Many more will be the subject of

discovery, upon which it is reasonable to expect further disputes will become

apparent. For its response, the Plaintiffs offer the following:

1. The Hutterian Brethren join and adopt all of The Raymond and Victoria
O'Farrell Living Trust and vOr, Inc.’s Statement of Undisputed
Material Facts, DISPUTED. (Plaintiffs incorporate by reference

their 3/6/2025 “Hesponse to Statement of Undisputed Facts™
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regarding VOR's motion for summary judgment. )

2, Raymond and Victoria O’ Farrell owned approximately 1,000 acres of
farmland in Grant County, South Dakota (the ¥ Property *). (Complaint,

4 26). UNDISPUTED,

5. Raymaond and Victoria put the Property into a corporation named vOr,
Inc. (“vOr"). (Complaint, 9 25).

UNDISPUTED. However, further context 15 necessary
regarding VOR and the Trust. The First Amendment to the
Raymond and Victoria O*Farrell Living Trust, signed by Raymond
and Victoria on August 26, 2021, reflects that VOR was synonymous
with the farmland, and, that the farmland was synonymous with the
Trust. The 2021 Amendment states in part:

Trustors recognize that the real property
distributed below is currently owned by
VOR, Inc. However, Trustors anticipate
that the ::nrl:lura,ﬁcln will be dissolved at or
prior to the death of the Surviving Trustor
with minimal income tax Habilicy. In the
event VOR, Ine., is not dissolved prior to the
death of the .-:'urtri\-'ing SpOuse...or cannol be
dissolved with minimal income tax impact,
then the Trustees are instrucied to follow the
overall intent of the real property distributions
sel forth below by distributing shaves af VOR,
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fnc., in propoviion to the value of the
underlying land, and subject fo the purchase
option set forth below.'

The 2021 Amendment also added a *no contest™ provision,
under which any person challenging the Living Trust would lose
their right to inherit under the Living Trust. The 2021 Amendment
was sent to their children, including Kelly, on March 7, 2022,
advising that the children, as beneficiaries, had 60 days by statute in
which to challenge the trust amendment. No challenge was made,
However, a reasonable inference is that this notice, and the 2021
Amendment was the precipitating event that caused Kelly O*Farrell
to take subversive action to thwart the terms of the Trust, f.e, since
the Trust could not be changed and it greatly favored Paul, Kelly
manipulated Raymond into attempting to withdraw assets [rom it.

Victoria testified to this. “After Raymond and I provided notice
of the amendment to the Trust..., it is my understanding that Kelly
and Rita were resentful more assets were to be distributed to Lance

and Paul than to the other children.™ See, Victoria O Farrell

Affdavit, June 26, 2022, 9 11, found in 25CIV22-000038. The Trust

"The First Amendment iz found in the Gnal three pages of Exhibit &, Part 2, attached to Mr,
Beck's 36/ 2025 Affidavit.
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named Paul as a primary beneficiary, and Paul’s children as the

beneficiaries of his share in the event of Paul’s death.

1 Raymond and Victoria owned all the shares of vOr and deposited these
shares of vUr into the Raymond and Vietoria Living Trust (™ Eevocable
Trust™},* which was a revocable trust created in 2011. {Complaint, 97 4,
24-25; Beck AR, Ex. 5 (Raymond and Victoria O'Farrell Living
Trust)).

DISPUTED IN PART. The Trust was not titled a
‘revocable trust,” and, by its plain terms, it was not fully
‘revocable.” Neither Trustor could withdraw the other’s property,
and, a reasonable construction is that neither could withdraw
property without joint consent. And, it was not ‘revocable’ at the
time of Victoria's death. Instead, it actually contained irrevocability
provisions,

In particular, the Raymond and Vietoria O'Farrell Living
Trust (% Living Trust™) upon certain conditions and occurrences,

becomes irrevocable as to actions by interested individuals,

* Use of the term *Revocable Trust” is dsputed througlout, for the reasons set focth o this §4,
and thronghout. This was 4 *“Living Trust" which contained restrictions onaltering its assets and
its terms.
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including Raymond and the descendant beneficiaries. See, a2,
Living Trust Section 14.20. Section 16.08(1),

Any amendment after Vietoria®s death would be allowable
only for the portion ol the Trust known as the “Survivors Trust™.
And, any such amendment would require the surviving Trustor to
have sufficient mental eapacity, and be free from undue influence.
The Survivers Trust only holds Victoria or Raymond's personal
residence and their tangible personal property. Living Trust Section
1.04, 7.02. Sep ales, generally Section 6.

The farmland and/or vOr shares, and the remainder of
Victoria’s property, is held in the portion of the Trust known as the
Marital Trust. See, Section 6.08. Neither Ravmond nor any of the
beneficiaries have authority to amend or revoke that portion of the
Trust. Living Trust Article 8. Section 14.20. Section 16.03(1}.

In this lawsuit, Plaintiffs are seeking restoration of
Raymond®s vOR shares to the Trost (in addition to invalidating the
sale he conducted), Plaintilfs further allege that Raymond qualhifies
a5 a “person who is incapacitated™ under Living Trust Section
16.08(1). After the VOR shares and property are restored, a
successor Trustee would then have the authority to steward

Raymond's and Victoria's interests in the Living Trust, both for
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Raymond during his lifetime, and also for the descendant
beneficiaries. However, any such stewardship must be carried out in
a manner that is free from undue influence and manipulation, by a
party with appropriate capacity. And, there are limitations on what

can be done with the Trust’s assets, discussed further, below.

5. The Revocable Trust conditionally designated the majority of the
Property to be inherited by their son, Faul, which included nine

configuous parcels comprizing 703.33 acres. (Complaint, § 29, 02).

UNDMSPUTED. However, the term “conditionally™ is
misleading, if the intent is to imply that the designation to Paul may
be changed in an arbitrary or unlimited way. And, any change
would have needed to be made by both Raymond and Victoria,
jointly, as well as with sufficient mental capacity, and free from
undue influence.

The intent of the Living Trust, as made clear in The First
Amendment to the Living Trust in 2021, 15 (0 Serve as an asset
transition tool for the family farmland. The mtent is that the
beneficiary designations be hewed to as closely as possible with

respect to the farmland or its proceeds. See The First Amendment to

Appendix 44

Filed: 3/20/20258 11:35 PM CST Granl County, South Dakota 25CIV23-000015
- Page 1489 -



RESPONSE: Response to Statement of Undisputed Material Facts (Grand Valley) Page 8 of
33

the Raymond and Vietoria O Farrell Living Trust, signed by
Raymond and Victoria on August 26, 2021. Further, the plain
language of the Trust designated Paul®s children as the beneficiaries
who would take Paul’s share, upon his death,

The Marital Trust, funded by operation of the Living Trust
upon Victoria's death, allows Raymond as surviving Trustee a
limited power of appeointment over the Marital Trust half of vOr
shares to the descendant beneficiaries. See, Living Trust Section
£.05. However, Raymond® s limited capacity (and the presence of
undue influence) would preclude Raymond from exereising this

power.

b, The Revocable Trust also conditionally designated two other quarters of
ground ta be inherited by Raymond and Victoria's other children,
Lance, Marcie, Kellv, and Rita. (Complaint, 9 27, 29).

UNDISPUTED, but, again subject to the discussion above

regarding the word “conditionally.”

7 The Revocable Trust :::11'|{|frin'.11|51'|,' HFIT1'£¢4.'| Paiil an l’_l-[jlﬁﬂ-n (in ] E‘nlrl:h:mr.
those two parcels. {Complaint, § 29).

UNDISPUTED, but now largely irrelevant, because the option
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terminated at Paul’s death. Grand Valley’s purported contract,
however, clearly interfered with the intent of the Trust, which

creates 4 further inference of the invalidity as to Raymond®s actions.

g. Lance, Marcie, and Rita are not parties to this action, or any of the
related actions: VOR, Inc, and Grand Valley Hutterian Brethren v. Paul
O'Farrell and Skyline Cattle Company {25CIV23-18) (Eviction Action);
In the Matter of the Guardianship and Conservatorship of Raymond
O'Farrell (25GDN23-1) (Ray's Guardianship); Estate of Victoria
O'Farrell {25PR0O22-11) (Victoria®s Estate); Victoria O'Farrell v,
Raymond O'Farrell, Kelly O Farrell {25CIV22-38) (Victoria’s
Lawsuit); and CHS Capital, LLC v. Skyline Cattle Co., Paul O*Farrell,
VOR, Inc, (25CIV 23-27) (Collection Lawsuit).

UNDISPUTED. However, under the statutes pertaining to
Declaratory Judgment actions, any necessary party can be joined.

See, SDCL 21-24-7.

9. The four conditions that must have occurred in order for Paul and his
siblings to inherit the Property under the terms of the Revocable Trust

were: (1) one of the parents had to die, (2) the other parent had to die,
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i3} the terms of the Revocable Trust must have remained unchanged
upon the death of both parents, {4) the shares of vOr, which owned the
Property, must have remained in the Revocable Trust. (Beck Aff., Ex. 5
(Raymond and Victoria O Farrell Living Trust)).

DISPUTED. This is a legal conclusion masquerading asan
undisputed “fact.” Further, this is a gross simplification of a very
complicated trust document, and an even more complicated set of

circum stances.

Further, upon Victoria's death, under no circumstances

could Victoria's share of VOR or her share of proceeds of any land
sale leave the Trust. The only condition remaining for the
descendants to inherit Victoria®s one-half mterest in VOR (whether
a5 land or as proceeds) is the death of Raymond O Farrell.

Upon Victoria*s death, her one-half ownership of vOr, Ine.,
became part of a Marital Trust, a sub-trust within the Living Trust.

See, Section 1.03. Section 6.08. Article 8. The ultimate beneficiaries
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of this Marital Trust are her descendants. Section 8.08. See also
Article 9.

The Marital Trust ensures Raymond receives lifetime trust
income and/or principal under the health, education, maintenance
and support (* HEMS ") standard, which is a limited and objectively
ascertainable standard under the law. Section 8.02. See Est. of
Chancellor v. Comun'r, 102 T.C.M. (CCH) 70 (Tax Court 2011).

Further, Raymond has no power to appoint Victoria’s one-
half share of the vOr, Inc., shares to himself, under the Marital
Trost’s “Limited Testamentary Power of Appointment.” He may
only appoint the Marital Trust property among their descendants,
See, Section B.05. And, as an Interested Trustee, Raymond has no
revocation authority or power over the Marital Trust. See, Article 8.
Section 14.20. Section 16.08(1).

The restrictions on the Marital Trust are so specific in their
protection of the descendant beneficiaries that Raymond would be
required to execute a prenuptial agreement in the event of
remarriage to protect the descendant beneficiaries of the Marital
Trust. See, Section 8.03.

And as a matter of VOR 's corporate authority, there was no

meaningful way in which Raymond could purport to act for VOR
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and sell its assets without interfering with the Marital Trust”s
interest in VOR.

What Victoria attempted to achieve in her Complaint was to
restore the couple’s longstanding estate planning wishes, including
that Raymond’s one-half shares of vOr, Inc., should return to the
Living Trust. Victoria recounted, firsthand, that Raymond had no
tdea what he had done when she asked him about the transfers
related to vOr, Inc., and the Living Trust during her lifetime.
Affidavit of Victoria O Farrell, June 26, 2022 Paragraphs 21-23
found in 25CIV22-000038.

The Plaintiffs® Complaint and Amended Complaint, and the
existing [acts within the Record, state a prima facie case that
Raymond’s shares of vOr, Inc., were improperly withdrawn from
the Trust, and must return to the Trust and remain there until his
death, at which point, Paul’s descendants and Paul’s siblings will
inherit their designated portions o the farmland through vOr, Ine.,
and/or the Trust. See, Article 9.

Any other result would require Raymond and Grand Valley to
demonstrate several things: that Raymond had cognitive capacity to
withdraw his shares in 2022; that he has capacity to withdraw them

now; that his abandonment of the longstanding trust plan is entirely
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free from undue influence; that each action pertaining to VOR
followed corporate notice requirements; and, that the Trust
provisions categorically permitted these actions. (Notably,
Victoria’s shares were never withdrawn from the Trust, and, thus
those shares and any proceeds from them must remain in the

Marital Trust, no matter what.)

10.  Victoria died on July 11, 2022, (Complaint, § 52).

UNDISPUTED.

11. By operation of the Revocable Trust, Victoria®s shares of vOrand her
beneficial interest in the Revocable Trust went to Ravmond. (Beck AfT,
Ex. 5 {Raymond and Victoria O’Farrell Living Trust)).

DISPUTED. Please see response to #9.

12.  Raymond removed all shares of vOr from the Eevocable Trust.
(Complaint, § 34).
UNDISPUTED that a pre forma attempt was made to remove
all shares of vOr from the Living Trust
However, the validity of this action is DISPUTED in several

respects, including as a matter of law and fact. A reasonable
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inference from the Record is that Raymond lacked capacity and/or
was subject to undue influence, and was carryving out Kelly*s
intentions, rather than his own,

Further, even assuming Raymond had capacity or acted [ree
from undue influence while serving as Trustee of the Living Trust,
Raymond acted beyond his authority to remove gll the shares of
vOR from the Marital Trust portion of the Living Trust. His
authority to remove principal for his lifetime care was limited by the
HEMS standard and he had no anthority to appoint the Marital
Trust property to himself, as described in the response to £9,
ibove.*

Finally, Raymond's attempted transler ol 530% of the shares of
vOr from the Living Trust fails as a legal impossibility. As an
apparent *tenancy-in-common’ property in the Trust, Raymond’s
separate share was a right to an interest in the undivided whole:
That iz, a 50% interest in eack share, not a 100% interest in 50% of the
shares. Raymond’s attempt to transfer a full mterest in half the

shares has no basis in propercy law. His rights were limited to an

FThere is further debate about Ba ymond s suthority to remove his separate property interest in
e vOr glaures from the Livieg Trost. The shares presumably ave held as temincy-in-¢ommon
property {although further discovery is needed to understand exact ownership] there is debate as
ta the effect of the transfer and authority of Raymond to sell vOr assets.
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assignment from the Trust to himself of a2 one-half interest in 100%
of vOr's shares, with the shares remaining in the name of the Trust.
Further, Raymond’s dealings with a third-party on behalf of
the Living Trust as co-tenant-in-common gave rise to a fiduciary
duty. See McEwen v, Gotthelf, 31 5.D. 180, 140 N.W. 264, 266 (1913).
The McEwen Court stated, “But the rule is firmly established that,
when one tenant in common acts as agent for the sale of the whole
property to a stranger, then the fiduciary relation arises,” and, “the
law raised a relation of trust between them that required honesty
and fair dealing.” On this basis, Raymond’s sale of all of vOr's
farmland, on behalf of vOr, was in derogation of the Living Trust’s
intent, it was legally impossible, and its attempt was breach of a

fiduciary duty to the Living Trust.

13.  OnJuly 22, 2022, First Interstate Bank initiared a foreclosure on the
Property. UNIMSPUTED.
However, this raises a DISPUTED INFERENCE., As Victoria
O'Farrell attested by Affidavit before her death:
Our lender...has called loans due and threatened

foreclosure action because Raymond —under the negative
influence of my son Kelly — decided he would not provide
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[the bank] with financial information that the bank
required in order for vOr, Ine., to be cligible for
refinancing and to avoid being declared in default.
vOr, Inec., was not in arrears on any ol its own debt service
or loan payments, and none of the other loans for which
vOr, Inc., assets had been pledged as security were in
arrears on any debt service or loan payments. ™
Affidavit of Victoria O'Farrell, June 26, 2022, 99 10-11, found in
25CIV22-000038. Thus, despite the existence of foreclosure

proceedings, the situation was not dire.

14.  Onorabout August 12, 2022, the Hutterian Brethren executed a
Purchase Agreement for the szle of the nine contiguous parcels for $3.2
million (* Purchase Agreement” ). (Complamt, 9 95; Wipl AL, Ex. 1
(Purchaze Agreement)).

UNDISPUTED., but INCOMPLETE.

The Hutterian Brethren, through acknowledgments in the
Purchase Agreement for the sale of the family farmland, had acmal
and imputed knowledge that the sale by Raymond and VOR was the
product of undue influence, lack of capacity, and was an mlira vires
corporate act, and, that this affected the covenants of good title,

The Hutterian Brethren further had knowledge that vOr was

not in genuine financial duress. There was no need for an urgent
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sale of the farmland without a compertitive bidding process and
without public marketing of the farmland. The circumstances of the
sale corroborated the allegations in Victoria’s Complaint in
25CIV22-00038, See, Wipl Affidavit, Exh. 1, Purchase Agreement,

Section 12(b).

15.  The Purchase Agreement also gave the Hurterian Brethren a right of
first refusal to purchase the other two parcels of land held by vOr and
leased rhe two parcels to the Hurterian Brethren. (Complaint, § 97, 08;
Wipf Aff., Ex. 1 (Purchase Agreement}).

UNDISPUTED.

l6.  Asthe only owner of vOr, REaymond signed the Purchase Agreement on
behalf of vOr in his capacity as President of vOr. (Complaint, ] 96; Wipf
Aff., Ex. | (Furchase Agreement)).

DISPUTED. See response to £34, and to #3, 4,5, 9,12, and 14,

1

dbove.

17.  Theland sale transaction closed m October 2022, {Complaint, § 59).

UNDISPUTED.
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&  The Hutterian Brethren and vOr initiated eviction proceedings, vOr,
Inc. and Grand Valley Hutterian Brethren v. Paul O'Farrell and Skyline
Cattle Company case number 25CTV23-000018, to evict Paul and
Skyline Cattle Company from the Property.

UNDISPUTED,

19.  This Court ordered Paul and Skyline Cattle Company to vacate the
Froperty.

UNDISPUTETD.

20.  This holding was affirmed on appeal (2025 5.D. 2).
UNDISPUTED. However, disputed inference that the Circuit
Court order and subsequent holding on appeal is binding on any of
the separate, unrelated issues before the Court in the present
matter. The holding of that case was nothing more than that Grand

Valley was entitled to immedizte possession.

21, Paul died on October 13, 2024.

UNDISPUTED.
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22.  Intheir Complaint, the Plaintiffs allege acts by Paul’s brother, Kelly
O'Farrell (“Kelly™) as the sole basis for their causes of action. (See
Complaint, §9 1, 8, 11-13, 34, 36-39, 42-46, 64, 111- 12).

DISPUTED.

Plaintiff's Amended Complaint, filed by Motion in this
matter on March 6, 2025, alleges *connivance’ by Grand Valley, and
seeks tort damages as may be substantiated by discovery.
Complaint, Paragraphs 107-120. See, alse, Response to Grand

Valley’s Motion to DMemiss, where this issue is fully briefed.

23.  Intheir Complaing, Plaintiffs’ claim that "[i]n 2022,. .. Kelly O'Farrell
matupulated his father Eaymond and engaged m other nnsconduct, in
order to set in motion an improper and illegal set of maneuvers, all of
which were designed to enrich himself at the expense of his parents and
his brother Paul.” (Complaint, § 8).

UNDISPUTED.

24.  Intheir Complaint, Plaintiffs asserts that Kelly was at the center of all
the various maneuvers taken by Raymond, the Revocable Trust, vOr,

Victoria, and the Estate of Victoria O'Farrell, see Complaint, 9 11, and
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Kelly " secretly began an orchestrated effort to alienate and isolate
Ravmond from his family, with the intent of thwarting various features
of Raymond and Victona's Estate plan and disrupting farming
operations, This included, for example: ‘removing” shares of vOr, Inc.,
from the Trust; *separating” Kaymond's and Victoria's assets;
interfering in Paul's lending and farming activities; ‘removing’ Paul and
Victona as officers and directars of vOr, Inc.; attempting to fire the
attarneys that Victoria hired to stop all of this; and, ultimately, signing a
secret agreement to sell nine parcels of family farm ground to the
Hutterite Brethren.” (Complaint, §9 11, 34).

UNDISPUTED, however, disputed inference that PlaintifTs® claims

solely relate to acts or omissions of Kelly O'Farrell. See, eg. #22.

[
LN

In their Complaint, Plaintiffs further assert the Purchase Agreement
signed between vOr and the Hutterian Brethren on August 12, 2022,
was kept secret, no authority was obtained via the probate process, and
no notice was given until after the closing occurred in October 2022,
(Complaint, § 39).

UNDISPUTED.

26.  However, because Reymond owned all of Victoria's shares of vOr by
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operation of the Revocable Trust, and vOr owned all of the Property, the
sale of the Property was not subject to the probate process,
DISPUTED. This is another legal conclusion masquerading as an
‘undisputed [act.’

Victoria’s Estate holds an active interest in the restoration of
all shares of vOr to the Living Trust. And, further discovery will
show whether any Victoria held any individual or other rights that
existed adjacent to vOr’s sale of the farmland. For example, if
Raymond breached his fiduciary duty to Victoria, and, if others
facilitated such breach, her Estate would have an interest in

pursuing recovery for such breach.

et
et |

Nearly seven months after the zale closed, Paul signed a document
purporting to be a “Notice of Rescission.™ (Wipf AfE, Ex. 2 {Notice of
Rescission}).

UNDISPUTED. The document speaks for itself. And, as argued in
Plaintiffs* Response to the Motion to Dismiss, there is no legal

requirement that a rescission abide by specific formalities.

28.  Paul signed the purported Notice of Rescission allegedly as VOR's

president. (Id.)
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UNDISPUTED. See #27.

25, Other than recite the legal description of the property subject to the
Purchase Agreement, the purported Notice of Rescission states, in Full:
Faul O Farrell, as duly-elected President, and on behalf of
v, Inc., gives notice of rescission of that certain real estate
transaction involving the real property listed below. By this
MNotice, vOr, Inc. offers to restore to Grand Valley Hutterian
Brethren, Inc., that which vOr, Inc. has received from them

under the contract, upon the condition that they shall do

likewise. (Id.)

UNDISPUTED. See 827,

30.  Mearly seven months after the sale closed, Paol sent the purported
Motice of Rescission to the Hutterian Brethren, ostensibly on behall of
viUr, and offered to restore to them that which vOr received from them
under the contract, upon the condition that they shall do likewise.
(Complaint, ] 105; Wipf Aff., Ex. 2 {Notice of Rescission]).
UNDISPUTED.

See §27.

5. Paul did not include First Interstate Bank in the purported Notice of

Resecission.
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LUNDISPUTED. See §27. Mor was there a need to include the Bank

in the Notice. That is not how rescission works.

32,  Paul did not include his siblings in the purported Notice of Rescission.
UNDISPUTED. See £27. Nor was there a need to include his

Siblings in the Notice. That is not how rescission works.

33.  Paul did not include Raymond in the purported Notice of Rescission.
UNDISPUTED. See £27. Nor was there a need to inclode Raymond

in the Motice. That is not how rescission works.

34.  Paul has not tendered the $3.2 million to the Hutterian Brethren.
UNDISPUTED.
However, again, that is not required. A notice of rescission is
valid if it offers to restore to the other party what was conveyed, if

they do likewise.

35, Paul did not present a Fru]'r{:lﬁt-:i mortgage or note from First Interstate
Bank, or any other bank.

UNDISPUTED. Nor was this necessary. Nee, # 34.
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36, Paul has not alleged that he has approval to restore the $3.2 million or
that he has $3.2 million to give to the Hutterian Brethren on behalf of
vor,

UNDISPUTED. Nor is it necessary to allege this. See, #34.

37. Mo signatory to the land sale transaction has rescinded the Furchase
Agreement or sought to nnwind the land zale rransaction.
DISPUTED. If VOR is 2 “signatory™ to the land transaction, then
this is disputed, because a reasonable inference from the Record® is
that Paul was the last duly elected President until ousted via
Raymond’s illegal acts, and, thus Paul, on behalf of VOR, rescinded

the transaction.

38.  Paul does not, and did not, own any shares of vOr.
UNDISPUTED. However, this is irrelevant. Paul was the

President of VOR and did not need to be a shareholder to exercise

* Sew, generally, Affidavit of Victoria O Farrell, and Affidavit of Alex Hagen (Exhibits). Her
affickavit and the various exhibitz demanstrate a failure of corporate natice for the removal of
afficers.

Appendix 61

Filed: 3/20/2025 11:35 PM CST Granl County, South Dakota 25CIV23-000015
- Page 1506 -



RESPFONSE: Response to Statement of Undisputed Material Facts (Gramd Valley) Page 25
of 33

that authority.

39.  Paul was not the President of vOr at the time of execution of the
Purchass Agreement.
DISPUTED. See, £ 37.

It is undisputed that Paul O*Farrell was named vOr President
in 2012, per records on file with the South Dakota Secretary of
State, the year after Raymond and Victoria established the Living
Trust in 2011.

It is undisputed that Paul remained President of vOr, per
records fled with the South Dakota Secretary of State for all vears
therealter until 2022, i.e., at the same time as Victoria is sounding
the alarm about Kelly’s manipulation of Raymond with regard to
VOR. A reasonable inference from the existing Record, and which
will likely be borne out from further discovery, is that Paul’s
removal as President was the product of undue influence and a
failure of corporate authority, all of which was the product of
Kelly’s jealous orchestration. Notably, Kellly soon appears on
Secretary of State filings, when his name had never previously
appeared on any corporate filings.

As described in Victoria's Complaint and AfGdavit, pre
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Jorma, but illegal actions were taken to make it appear Raymond had
taken over as President of vOr, However, Victoria attested that
Raymond did not understand what he had done, and her
mteractions support the conclusion Raymond lacked capacily to
serve as officer of anv business organization.

Paul was thus legally justified in claiming he remained the
President of vOr.

40.  Paulis not a director, owner, ar shareholder of vOr.
Paul is deceased. However, DISPUTEID, in that Panl was a
Director and Officer of vOr at all times from 2012 until his
attempted ouster in 2022, These attempts are without legal effect,
for the reasons sel lorth in £39.

41.  Paulis not a trustee of the Trust.
UNDISPUTED.

However, at the time of his original Complaint, Paul was
named in the Living Trust as Suecessor Trustee. See, Living Trust
Article 3. Paul sought Raymond’s removal and to be appointed
Trustee in place of Raymond. That same relief is available now, but

to other individuals who can replace Raymond.

42.  Paul did not possess the authority to enter into the Purchase Agreement
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on behalf of wOr.

DISPUTED. See #39-41. Like any corporate officer, Paul had
authority to act for VOR as its President, provided that the actions
were authorized by the Company and did not violate the terms of the

Trust.

43.  Paullacks any authority to challenge and rescind the Furchase

Agreement on behalf of any party to the contract,

DISPUTED. See #39-41. Paul is now deceased, and the Plaintiffs

have authority to challenge the transaction.

44.  Paul does not own the property subject to this lawsuit in his individusl
capacity or in any representative capacity for vOr or the Trust.
UNDISPUTED. Paul is deceased. However, the farmland was held
in the title of vOr and the Trust, and for the reasons set forth above,
and in his Complaint and in Plaintiffs’ Amended Complaint, Paul
held a legally cognizable interest in the transaction related to the
farmland. The same is true of Skyline Cattle, as well as Paul’s

descendants as trust beneliciaries.
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45.  Om March 30, 2023, Hotterian Brethren’s counsel rejected Faul’s
purported Noticed of Rescission. (Wipf Aff., Ex. 3.)
UNDISPUTED. Notably, the rejection of the Rescission did not
challenge Paul®s authority to issue the Notice, and simply said that

Grand Valley did not agree toit.

46.  Paul’s Complaint requests the Court to rescind the land transaction and
for the Court to "impose a constructive trust on the deeds of the land
conveved, as well as upon any funds flowing from the transaction,™
(Complaint, 9 106).

UNDISPUTED, except this reliel is now found at 111 of the

Amended Complaint.

47.  Alternatively, Paul requests “[i]f rescission is not available, then, in that
case Paul O "Farrell is entitled to an award of damages for unjust
enrichment, and, otherwise.” {Complaint, 107)

UNDISPUTED, except this relief is now found at 9112 of the

Amended Complaint.
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48.  Paul claims damages are available for Rayvmond, Victoria, Victoria’s
Estate, the Revocable Trust, and vOr based on Kelly's acts, and
“[d]iscovery will determine the extent and nature of the tort
claims... Such damages would be gvailable 45 a result of conversion,
breach of fiduciary duty, and tortious interference with their expected
and established relationships.” (Complaint, § 111).

UNDISPUTED, except this assertion is now found at 116 of the

Amended Complaint and has been revised.

49, Raymond is not & party to this lawsuir. DISPUTED. Raymond
noticed his appearance in April 2023 and has not withdrawn as a

party. His presence as a party is appropriate under SDCL 21-24-7.

50.  Paul claims *[dJamages...appear to be available to Skyline Cattle and
Paul O'Farrell as a result of kelly O'Farrell’s tortious interference in
their expected and established relationships.” {Complaint, § 112).
UNDISPUTED, except this assertion is now found at 9117 of the

Amended Complaint and has been revised.

5. Paul expressly disclaims any tort damages against the Hutterian
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Brethren. (Complaint, § 114).

DISPUTED. The Amended Complaint (formerly at 7114 and now at
9119) has been revised, and it no longer disclaims tort damages
against the Hutterian Brethren. Instead, the Amended Complaint at
Y120 now seeks tort damages: * And, if and as discovery shows
would be warranted, tort damages may be sought from the Hutterite

Brethren.®

52, He stares, “No tort damages are sought from the Hutterire Brethren,
and Paul sincerely apologizes that they must be made a part of this
ordeal.” (Id.) (emphasis in original).

DISPUTED. See #51.

53.  The Complaint does not allege that the Hutterian Brethren are

wrongdoers or had any notice of any alleged undue influence or fraud.

DISPUTED., See #51.

54. The L'.{:lnl.[:l|uir|1 does not a"ug: Hutterian Brethren conmved with 1{&“:.'.
DISPUTED. The Amended Complaint at §7107-110 Hﬂﬁgtﬁ the

Hutterian Brethren cormived as to the disputed transaction. The
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Record bears undisputed proof of their willful knowledge of the
undue influence over Raymond and his lack of capacity. In short,
Grand Valley had actual and constructive knowledge that the land
transaction was a product of invalid corporate acts, fraud, and

undue influence,™ and that Rayvmond had limited capacity.

55.  Count 1 of Plaintiffs’ Complaint dees not allege a cause of action against
Hutterian Brethren.
DISPUTED. See 251-54. See, also, Chapter 21-24 (Declaratory
Judgment Act). Grand Valley is a necessary party to resolving

questions related to the corporate acts of VOR.

56.  Count 2 of Plaintiffs’ Complaint alleges a remedy, not a cause of action.

DISPUTELD, See #51-54,

57.  Count 3 of Plaintiffs Complaint does not seek any damages against
Hutrerian Brethren.

DISPUTED. See #51-54.

58.  Todate, there is no evidence of what Kelly did or said to Ray giving rise
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to this lawsuit.

DISPUTED, NOT MATERIAL. Undue influence can be shown
with circumstantial evidence, rather than with evidence of certain
statements, Itis, of course, premature to seek summary judgment in

an undue influence case when discovery is just beginning. See, Kule

56(f) Affidavit.

59.  To date, there is no evidence that whatever Kelly allegedlv did or said to
Ray cange Ray to change the estate plan. DISPUTED, NOT

MATERIAL. Sec #58.

Dated this 20" day of March, 2025,
HOVLAND, RASMUS,
BRENDTRD, PLLC

L8/ Darzel K, Brendpro

Draniel K. Brendtro

326 E. 8" Street, Suite 107

PO Box 2583

Sioux Falls, SD37101-2583
(605} 951-9011
dbrendtro@hovlandrasmus.com
Artorneys for Plaintiffs

CERTIFICATE OF SERVICE

1 certify that on the 207 day of March, 2025, a true and correct copy of the
foregoing was filed and served through the Odyssey File & Serve System upon:
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Lee Schoenbeck

Joseph Enckson

Schoenbeck & Erickson, PC
1200 Mickelson Dr., Ste, 310
Watertown, 5D 57201
les@schoenbecklaw.com
os@schoenbecklaw com

Beed BRasmussen

Siegel, Barnett & Schutz, LLP
PO Box 490

Aberdeen, SD 57402
Rrasmusseng@sbslaw.net

William G. Beck

Woads Fuller Shultz & Smith P.C.
300 South Phillips Avenue, Suire 300

Sioux Falls, 5D 57117-5027
Phone (605) 336-3800

William. Beck@woodsfull

Jack Hieb
BEICHARDSOMN LAW
1 Court Street
Aberdeen, SD 57401
ihieb@@rwwsh.com

George Boos

Suszan Yexley Jennen

Boos [ennen Law Firm, LLC
PO Box 254

Clark, SD 57225
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daf Dangel K, Brewdten
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Dramiel E. Brendiro
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STATEMENT OF THE FACTS

The facts of this case are now familiar to this Court, in light of the
eviction appeal already pending and argued to it in November 2023, A few
additional facts pertinent to this appeal are added here, while attempting to
avoid duplication of the general factual background already established in the
related appeal, and not repeating those set forth in the introduction and
statement of the case, above,

The Colony's purchase agreement with VOR

On August 12, 2022, purportedly on behalf on VOR, Inc., Raymond
O’Farrell signed a Purchase Agreement to sell most of the family’s land to
the Colony for §3.2 million. [R.326-335].

The Colony’s knowledge of Raymond’s impairments

The Seller included a covenant that it could provide * good,
marketable, and indefeasible™ title, the Purchase Agreement, but this was
maodified by a provision in which the “BUYER HEREBY
ACKNOWLEDGES™ that Victoria had recently filed a lawsuit against
Raymond “in his individual capacity and as Trustee of the Raymond and
Victoria O Farrell Living Trust” and then listed the civil file number

(“25CIV22-000038"). [E.331] (emphasis in original].
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Az iz apparent within the first page of her Complaint, Victoria’s
lawsuit sought to “unwind a covert, calculated, and unlawful scheme to
deprive Victoria...of her residual ownership interest in, and control over 50%
of the shares of VOR, Inc. [and that] Raymond...is a vulnerable, elderly
person who appears to have no idea what he was doing, no role in conceiving
the scheme, and no intention to implement its terms.” [R.32].

And that's just what the Colony would find on page one. Victoria’s
Complaint spans 24 pages and details extensive concerns about Raymond,
VOR, and Kelly O’Farrell’s undue influence, which she said “reflects
Kelly's desire to distupt the estate plan of his mother and father.” [R.35]. If
there were any doubt, Victoria’s civil file also included her Affidavit, which
provided the same details and concerns about the validity of the corporate
decisions being made for VOR. [R.76].

Motably, the proposed sale to the Hutterite Colony did not sell all of
the family’s land, just the large portion that Paul O Farrell was slated to
mherit. The purported sale documents also attempted to give the Colony
the right of first refusal over all of the remaining family land, as well. [E.102,

Purchase Agreement, 99 10.a].
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Picking up where Victoria’s lawsuit left off, Paul brought suit against
the Colony, the Trust, and Kelly O'Farrell in an attempt to halt and reverse
these changes. Paul included Victoria’s lawsuit as an Exhibit and
incorporated its factual assertions into his pleading. In addition, Paul
included affidavits from Victoria and other parties that raised genuine
concerns that Raymond was vulnerable, that he was being manipulated by
Kelly, and, that Raymond did not understand his actions,

SUMMARY OF ARGUMENT

The first section of this brief reviews the prima facie claims made in the
Complaint, and compares them to the basic requirements that a litigant must
meet in order to survive a motion to dismiss under Rule 12(b}(5). In simplest
terms, the allegations made in Paul’s Complaint do not need to be extensive
or exact; they must only make a “showing™ that reliefis plausible. The
Complaint succeeds at this. Paul has alleged facts that present a familiar
story of financial exploitation of an elderly, vulnerable father. The law
forbids such misconduct, and, it affords several remedies to rectify the
products of the abuse: declaratory relief, unwinding real estate transactions,
and damages to punish the wrongdoers. This section addresses each of the

three Counts, in turn,
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The case law is clear that when other issues bear upon the

ultimate question of possession, the|| ordinarily summary,

special, speedy process always gives way to having all of the
issues heard all at the same time. And so we ask for a judgment

in favor of the defendants, or in the alternative, an order staying

these proceedings until the conclusion of the other related

matters.
[R.55]. Instead, the Circuit Court conducted the trial with its understanding
that “[t]he only thing allowed by statute in an eviction proceeding is the facts
and circumstances surrounding the eviction.” [TT 14:12-14).

Following the trial, the Circuit Court entered Findings and
Conclusions [R.115] and a “Judgment and Order of Eviction™ [R.120].
Notice of Entry was served May 8, 2023, and a notice of appeal was filed the
same day. The Tenants appeal from the judgment of eviction and assign
several errors of fact, law, and procedure.

STATEMENT OF THE FACTS

The facts of this eviction action relate to other preceding litigation,
We begin with an overview of the factual and legal history that led up to the
eviction,

Victoria's undue influence lawsuit: June 2022.

In June 2022, Victoria O’ Farrell tiled a lawsuit in which she attempted

to halt a drastic series of financial decisions purportedly made by her elderly,
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vulnerable husband, Raymond O'Farrell. See, [App.34 (Complaint,
25CIV22—000038)]." Victoria alleged that those actions resulted in illegal
changes to the family trust and estate plan, and that these changes occurred
while she was temporarily living in a nursing home and recuperating from a
surgery. fd.

In her Complaint, as well as in an affidavit, Victoria identified her
husband Raymond as having an extensive history of alcohol abuse, a limited
ability to read and write, and, an inability to explain any of the legal steps he
had taken or what the documents intended to accomplish. fd [Appendix
035, 040 (Complaint)]; [App.078, et seq. (Victoria’s Affidavit, including 99
23-24)],

Victoria attributed these maneuvers as part of a scheme orchestrated
by her son Kelly O’Farrell and her daughter Rita. [Appendix 045,
Complaint, §9 55-60; and, see, generally, Complaint & Affidavit]. Victoria

observed that Kelly was upset about the inheritance that his brothers Paul

* The Circulft Court took judiclal notice of the varloua; related
court. flles involvwing the OFFarpell Famdly. Sas, [TT 12-13].
(taking judicisl motice of ZBCINEZ—-38, ZH5PRGEZ-I1, ZHCIVII—

25508 23-01

aE

-_.J
¢y "mo that the Supreme Courct has bhe ability ko revisw

all of theose filez'].

The cther files ars availabls in their enkirety vwia elourts, and,
the most pertinent plesdings are included 1n Appellants!
Aopendix.
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and Lance were going to receive, [Appendix 045, Complaint 99 57-58].
Victoria alleged that Kelly was *fueled by his resentment” and began
isolating and manipulating Raymond. [Appendix 082, Victoria's Affidavit,
25]; [Appendix 045, Complaint 99 58]. And, Victoria forcefully demanded
that Kelly would no longer be welcome to live with her and Raymond when
she soon returned home, because he was such a problem. fd., q 48.

During this time, various actions were taken by other individuals,
purportedly on behalt of Raymond. For example, when Victoria hired an
attorney to help fix the situation, Raymond’s attorney immediately
attempted to fire that lawyer, apparently relying upon a power of attorney
that Raymond held over Victoria. [App.84., § 38].

In addition to filing a Complaint, Victoria attempted to obtain a
temporary restraining order. [App.61].

Other than her surgery, Victoria was in good health and was making
plans to return home. But she died, unexpectedly, from surgery
complications shortly after filing her affidavir and application for a TRO.
Her death occurred before she could return home, and, prior to any hearings

on her lawsuit.
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Victoria®’s probate file: July 2022,

A probate file was immediately opened for Victoria’s estate, See,
[Appendix 093-095] (Petition, 25PRO22—000011). Victoria died on July
10, 2023, and, her probate was opened on July 8, 2022,

Via an ex parte pleading, and without any notice to any family
members, Raymond’s attorneys petitioned (and succeeded) in making
Raymond the “Special Administrator” for his wife’s estate, for the express
purpose of putting Raymond in control of Victoria®s lawsuit against him.
The Petition claimed that *an emergency exists™ because “the pending
litigation requires immediate attention of a Special Administrator....” Id, q
6 [Appendix 094]. This Order now permitted Raymond to exercise control
over Victoria’s the lawsuit against him. [Appendix 096, Order Appointing
Special Administrator].

The Order of Raymond’s appointment recites the civil file number of
Victoria’s lawsuit, but, it omits the caption of the lawsuit. It appears that the

proposed Order was drafted so as to help conceal from the Circuit Court that
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granting that Order would now make Raymond both Plaintiff and Defendant
to the same lawsuit,*

The bulk land sale to the Colony: August and October 2022,

Shortly after Victoria’s death, Raymond began executing documents
that initiated a sale of most of the family’'s farmland to the Grand Valley
Hutterite Colony. See, generally, Eviction Complaint, and Exhibits 3 and 4
[R.3; R.99; R.109]. Notably, the proposed sale to the Hutterite Colony did
not sell o/l of the family’s land, just the large portion that Paul O’Farrell was
slated to inherit. The purported sale documents also attempted to give the
Colony the right of first refusal over all of the remaining family land, as well.
[R.102, Purchase Agreement, §9 10.a].

Paul O’Farrell is one of Raymond and Victoria’s five children. His
pleadings allege that he has worked alongside his parents for several decades

on their farm, and at their cattle auction barn. For at least a decade, Paul was

=

= It is elsmentary that s party cannot sercve on both sides of 5
law=uit. Hampehire v, Rowell, 10 Meb. App. 144, 185, BZs M.W.Z2d
620, 828 [Z2001) ["executer is not ‘legally compstent’! to ack in
that capacity, where hia duties would requires hdm to prasecubs on
behalf of adversacy litigants; a sult which he would ab the same
time defsnd as an individusl.®) (cltaticons omdtctsed) . Sees, ailsao,
. DGRLCIv P 1T 6al (real parcy in interssat rule, which regulres
cognizakble parties cn both sides of a auit].
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designated as the primary recipient of his parents’ estate plan. For many
years, Paul has lived on his family’s trust land, Paul built, paid for, and
resided in a house on the trust’s land, and also built and paid for a shop in
which to operate his business. Seg, Paul’s Affidavit, 99 11-13 [App. 115-
120]. For a considerable time, Paul served as a corporate officer and
manager of the family's farming entity, until being told he had been
removed, as part of Kelly’s scheme to manipulate Raymond. [d., 9 15.
Paul’s attempts to intervene: October 2022,

Following his mother’s death, Paul unsuccessfully attempted to
intervene in his mother's civil action to carry it forward. fd, 919. And, Paul
unsuccessfully attempted to petition for the removal of Raymond as the
representative of Victoria's estate.

Paul’s civil lawsuit and guardianship proceeding: March 2023.

After those two attempts were rejected by the Circuit Court, Paul
pursued a third legal path, namely a new civil action seeking to rescind the
gale, and to unwind the various corporate and trust maneuvers, which he
alleges were orchestrated by Kelly O'Farrell. See, [Appendix 009-032]

(Complaint, 25CIV23—000015).
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Paul filed and served his civil action in early March 2023, In addition
to seeking a rescission of the sale, and for damages, and for other relief
related to the Family Trust, Paul’s civil action expressly asked for a
declaratory judgment to resolve the dispute about whether Paul and his
company Skyline Cattle are rnightful occupants of the land putatively sold to
the Hutterites.” The Colony was named as a Defendant in that action.

Paul brought that lawsuit in his own name; and, in his company’s
name; and, ‘for the benefit of” Victoria’s Estate and the family trust;” and,
for VOR, Inc., on the basis that Paul was the last duly elected President of

the corporation.”

* Paragrcaphs B3 thoough BY of Paul"s 2ivil lawsuit allege thak
Skyline Cattle has bthe ongoing right to continue Eaming ths real
estates for the 2022 crop season. Paragraphs 98 and 89 allsgss
that VOR “failed to isaue 5 legally sffective termination natice
In 2022," and, ascordlingly. that the Flaintlffs-ask for a
declaraticn as toe their legal right "to continue cooupying the
premizes." In other words; both of the Defendantz in the newly
filed sviction action had alresdy asszerted the inwverse, identical
claims that the Flalntlffs sought to bricg 1o this evictian
action,

V Sgg, Baachvy V. HBacerrs, 0% M. W.2d ods, o51-51 (Helk. 2000)
foiting 31 Amdur2d Execifors and Aoministrators, & 1285 (1983)]
([inkerssted party bo an Eatate is permittaed to bring o enforose
claims for the bensfit of the Estate whan the Personal
Ezpressntative has failed ko ack, or when his inkercests =zce
antaqondlatic to ths Estats, ar 3re othearwlae collualese)

* Schroder v, Scotten, Dillen Co., 252 A.2d-431, 435 (Del. Ch:
1272)] [when corperate meetings are net lawifiully convensd, the
pravious directors and <offlcers contlnus to hold offlos)
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In early March 2023, Paul also initiated a conservatorship action to try
and protect Raymond from further harm. See, [Appendix 103-112.] (Petition,
25PR0O23—000001), Paul does not have access to Raymond’s medical
records, and, he alleges that Rayvmond is being isolated, so Paul does not
have the ability to obtain the statutory evaluation report. See, SDCL 29A-5-
306; [Appendix 113]. However, the Circuit Court has refused to allow the
Petition to be filed without a report, and refused to order an evaluation,
[Appendix 114].

In the wake of those proceedings, this eviction lawsuit emerged.

The eviction lawsuit: April 2023,

In mid-April 2023, which was now several weeks after Paul’s suit was
filed and served, Grand Valley and Raymond (purportedly acting through
VOR, Inc.) commenced this action for forcible entry and detainer, [See,
E.19-20] (serving Summons on April 17, 2023).

Paul and Skyline promptly filed motions to dismiss, including 2 motion
agserting that the eviction action was a compulsory counterclaim that needed
to be brought within the pre-existing lawsuit. Those motions were denied, as
were various other objections about the iming and notice of the proceeding,

and, Defendants’ demand for a jury trial .
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The Circuit Court convened a court trial on April 27, 2023, Itentered
findings, conclusions, and a judgment of eviction on May 1, 2023,

In addition to possession, the judgment also purported to create a
forfeiture for all of Paul’s machinery and equipment which remained on the
property on the 10™ day after trial,

The Circuit Court’s judgment was interpreted by the Landlord as
being actionable to acquire possession as of the 10" day after the trial date.
However, at no time did the Circuit Court make express findings of “ good
cause” to shorten the 30-day stay under Rule 62(a).

Tenants filed an application to establish and approve an undertaking,
and pointed out that Rule 62(a) afforded an automatic stay of the judgment
of possession for 30 days. [R.160]. The Circuit Court rejected the
Defendants’ proposed undertaking, and, ignored the argument about Rule
62(a). [R.192].

Upon motion to this Court, an undertaking was established. Tenants
posted a cash deposit on May 30, 2023, which staved the operation of the
eviction judgment.

Tenants appeal, raising three categories of issues.
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RESPONSE TO STATEMENT OF THE CASE & FACTS

The Colony’s recitation of the Statement of the Case and Statement of
the Facts is generally accurate, but with the following corrections. (And, due
to the “legal” nature of some of the Colony’s factual contentions, in some
instances it was more efficient for Paul to lodge his legal *arguments-in-reply”
within this section, rather than later in this reply brief’)

“Pursuant lo...”

First, the Colony claims on page 4 that the Defendants’ motions were
filed *pursuant to SDCL 21-16-7." (emphasis added). This appears to be
argumentative. Defendants did not file their motions “pursuant to® SDCL 21-
16-7. Instead, they intended for their motions to be filed under Rule 12, on
the belief that the Rules of Civil Procedure apply to eviction proceedings.

The significance of testimony from other proceedings

Second, Paul agrees that he asked the Circuit Court to take judicial
notice of the related O’'Farrell proceedings. However, that request did not
seek to add the festimony of those proceedings into the court trial. Paul asked
that it take judicial notice *for the existence of these other proceedings taking
place and the contents of the file as far as what the litigants were arguing....”
[[TT 12-13]]. The Circuit Court complied. Id.

Later in their brief (page 25), the Colony asserts that it was permissible
for the Circuit Court to rely on the testimony and its recollections from those
proceedings (including unsworn statements) because Paul “invited” this

“error.” Paul asks this Court to read the narrow request that he made for
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judicial notice {related to the character of the underlying issues in dispute),
and, the Court’s response. [[TT 12-15]].

Paul did not invite error, Paul did not request four hours of prior
testimony be added to the Record. And Paul did not request that the Circuit
Court inject its observations of an unsworn witness® into the proceedings.

The significance of filings from other proceedings

Next, the Colony daims that “affidavits™ and “allegations in his
Complaint™ are pot *testimony in a judicial proceeding and...are hearsay.”
See, Appellees’ Brief, p. 6, fn.z. This is an overbroad and incorrect assessment
of the hearsay rule. For purposes of evaluating Paul's motion to dismiss {and,
in the alternative, his motion for a stay), the "facts” are not evaluated for their
truth or weight; instead all of the facts in the extended record are construed in
a light most favorable to Paul’s contentions. Ex Parte Nauwtilus Insurance
Company, 260 So.5d 823, 850 (Ala. 2018) (to evaluate compulsory
counterclaim “operative facts” include the “facts taken as a whole,” and, the
“facts upon which the original claim rests").

Kelly and Rita caused the family farm to go into foreclosure

In Section 2 on pages & to 7, the Colony asserts that Paul was

responsible for the family's land going into foreclosure. In making this

1 The Colanmy guikblesz with the Tranzcripk, claiming that "thers

iz ne indieation in the astual record whether [Raynehd O Farrell]

was nob sworn.® Appellees' Brief, p. 25, In.7. Paul suggests
that when & Tourt Reporter includes the phrase “not sworn® Lln the
trangcript,; she did sc becsuse it ia true.
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allegation, the Colony omits key details, including the source of the debt, as
well as the reason that the notes went delinquent.

As to the source of the debt: much of Skyline’s and VOR's debt (which
was secured by VORs land) had been originally ereated by Raymond and
Victoria back when they were the primary owners and operators of Skyline,
and, some was borrowed directly by VOR. During that time, Paul “never had
the checkbook,” and “didn’t write any of the checks out” for Skyline's or VOR's
operations. [Victoria's HT, 7z:24-25; Appellees” APPo77]. °1 didn’t handle the
banking. My mom did.” [Id., 73:25; APPo78].

Later, when Paul’s parents gave their Skyline shares to him, and when
Paul took over the farming corporation, he began to inherit responsibility for
managing that same debt (VOR's and Skyline's). But, Vietoria continued to
wield control over the checkbook until approximately 2018, [Id., 70:117-18;
APP84].

Eventually, Paul assumed full management of the finances, and he was
then able to begin paving down the debt, including at the end of the vear when
harvest profits came in. [Id., 56:8-9; APPo61]. After Paul took over Skyline,
Paul considered himself, Skyline, and VOR to be operating like * partners with
cattle and buildings and equipment.” [fd., 57:6-7; APPo62]. The debt was
secured by the family’s farming land (through VOR, which in turn was held by
the Trust), and, throughout all of this time Paul remained the primary

beneficiary of that Trust.
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As to the reason for the debt going delinguent, it is Poul’s claim (as was
Victoria's claim) that Raymond was being unduly influenced not to renew the
farming notes, and, that Raymond did not understand what he was doing by
refusing to do so.

As background, each year, the operating notes would be renewed,
including with Raymond and Vietoria's signatures and consent. [Id., s6:z;
APPo61]. It happened this way, without objection, every single year from
2003 until zoz1. [Id., 76:4-18; APPo76].

In the spring of 2022, *Greal Western Bank was going to refinance
again,” and *Raymond would have signed it [again], but [Paul's] sister [Rita]
and [Paul’s] brother [Kelly] started telling him not to sign anything....” [Id.,
7hiag-05: APPO&L; and 55:4-7; APPOGG].

The foreclosure happened for the sole reason that Kelly would not let
Raymond sign the renewal. [Id., 66:15-17; APPon]. Kelly was living with his
parents at this time, and he was “upset about the small amount of land he was
going to get in the trust.” [Id., 77:6-15; AFPo8z]. Kelly was coaching and
manipulating his father into withholding his signature. Id.

The Colony also omits mention that Raymond’s new and "independent
legal counsel” was not someone Raymond found on his own, nor even
someone he found in consultation with his wife Vietoria; Rita “helped”
Raymond hire this new attorney by taking him there, [Id., 83:16; APPo88].

To resolve the foreclosurg, the only solution necessary was to renew the
notes, as had been done for the past two decades, rather than to precipitously
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sell nearly all of the family's land. Tt is incorrect for the Colony to claim that
Paul caused the foreclosure.
Whether Paul’s civil lawsuil was filed and pursued in “bad faith”

In Section 3 of their Facts, the Colony recount the procedural history of
Paul’s parallel, civil suit. Some of their descriptions are accurate; some are
hyperbole. (The facts must be “stated fairly, with complete candor.” See,
Appellate Rule 60(5])).

The Colony asserts that they filed a maotion to dismiss in an effort *paoint
out that Mr. Brendtro is claiming to represent VOR, Inc., who he doesnt
represent, and in the same Complaint, he is seeking a damage claim against
VOR, Ine.,..and [that] Mr. Brendtro had no authority to file a complaint on
the Estate’s behall.” See, Appellees’ Erief, pp. 7-8. The Colony offers these
assertions as if they are legally undisputed.

Paul’s Complaint chose to include VOR, Inc., as a Plaintiff, because Paul
asserts that he is the most recent, validly elected president of that corporation.
He asserts that subsequent attempts to remove him as President were invalid,
along with other corporate acts. Paul’s Complaint also chose to assert claims
“for the benefit of Vietoria's Estate, in order to preserve and protect her
Estate's rights and interests,” bul not by claiming to represent the Estate. In
his lawsuil, as well as in his opening brief, Paul demonstrated that there is
legal authority for Paul to assert claims on behalf of the corporation, and on

behall of the Estate. See, Appellants’ Brief, p. 15, fn.4 and 5.
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Finally, Paul included a single paragraph in his Complaint, averring in
the alternative, that he may be entitled to an award of damages for the value
of the capital improvements he made upon the family land at his own expense
and without compensation, which eollectively have an estimated value in
excess of a million dollars. [Appendix 29, Complaint ¥ 108.] In other words,
Paul is pointing out that if his initial theory of relief on behalf of VOR, Ine., is

incorrect, then, whoever is in charge of VOR will then be required to pay Paul

those restitution damages. The Colony makes much ado about this, but it
offers no legal authority why Paul cannot use his Complaint to mention
alternate theories of relief. See, Rule 8(c).

Following Victoria's death, Paul has attempted to pick up where his
mother left off. Like her, he seeks to preserve the farming operation
established by his parents, and the estate plan contemplated by their estate
plan prior to Rita and Kelly’s meddling. Paul suggests this is not bad faith.

ARGUMENT-IN-REPLY

Litigants are entitled to the swiftest and most complete procoss
warranted by the faets and issues of their unigue dispute. This Court’s
standard in Heiser embraces a malleable approach to this principle. Some
eviction cases are just more complicated than others.

The Colony’s approach is the opposite of Heiser: a truncated
proceeding in every instance, with minimal notice, and with a narrow view of
the issues. The Colony's approach is self-serving. 1t is designed to avoid

conironting the facts of what happened to Raymond O'Farrell. Their
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JURISDICATIONAL STATEMENT

Appellants appeal the Circuit Court’s entry of an Order by the Hon,
Dawn Elshere on 7/18/2022 [R.5]. No notice of entry was given of that
Order, nor any subsequent action by the Circutt Court. Appellants filed their
notice of appeal on 11/7/2023. [R.54].

This Court has jurisdiction under SDCL 15-26A-3(4) to consider an
appeal from the circuit court’s order appointing Raymond as special
administrator. An order appointing a special administrator is a final action
upon the petition seeking appointment. See Matter of Est. of Petrik, 2021
5.1, 49, 4 16, 963 N.W.2d 766, 770 (“orders determining individual
petitions for relief in probate actions can constitute final orders when they
dispose of all issues relative to a particular petition and leave nothing for
decision™ ).

STATEMENT OF THE CASE

In June of 2022, Victoria O'Farrell brought a lawsuit to halt Raymond
from making further changes to the family’s estate plan. Her Complaint
describes an orchestrated campaign of undue influence exercised by their son
Kelly, who was angry at his prospective inheritance under the Trust. [R.13-

14|, The Complaint alleges that Raymond had diminished capacity, couldn't
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read, and did not understand the actions he was taking. [R.14]. Victoria died
prior to further proceedings, and the upcoming hearing was canceled,

Paul attempted to intervene in his mother’s lawsuit, and, also
attempted to alert the Court that Raymond was not a suitable representative
for the Estate, The Circuit Court held a motions hearing on October 18,
2022, involving the Estate, and, involving Victoria’s lawsuit against
Raymond. [VHT 1-175]. At the outset of the hearing, the Circuit Court
noted that, *[ have two files set for hearing at the same time [including]
25CIV22-38...and...25PR0O22-11," and it took up the civil file first. [VHT
6]. The Court discussed (but did not squarely address) the problems of
Raymond’s appointment,

Paul’s appeals from the original order appointing Raymond, and he
assigns two errors: that the appointment was procedurally void because of a
failure of notice, or, that the appointment was legally void because it
purported to install Raymond as the Plaintiff in a pending lawsuit against

himself.
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was given of any action by the Circuit Court, Appellants filed their notice of
appeal on 10/25/2023. [R.748].

“[This Court has jurisdiction under SDCL 15-26A-3(2) to consider
the appeal from the circuit court’s order denying [a] Motion [to intervene]”.
Matrer of Shirley A. Hickey Living Tr., 2022 5.D. 53, G 15 (citing Southard ».
Hansen, 342 N.W.2d 231, 233 (S5.D. 1984).

“This Court also has appellate jurisdiction to consider any error in
[other matters affecting]...the ability [of the would-be intervenor] to
participate at trial...." Matter of Shirley A. Hickey Living Tr., 2022 5.D. 53,
17.

STATEMENT OF THE CASE

In June of 2022, Victoria O’ Farrell brought this lawsuit to halt
Raymond from making further changes to the family’s estate plan. Her
Complaint describes an orchestrated campaign of undue influence exercised
by their son Kelly, who was angry at his prospective inheritance under the
Trust. The Complaint alleges that Raymond had diminished capacity,
couldn’t read, and did not understand the actions he was taking,

The Complaint was served upon Raymond by admission on

6,/29/2022. [R.231]. Victoria also sought immediate injunctive relief.

Appendix 96



[R.30; R.33; R.49; R.51; R.58]. She died prior to further proceedings, and
the July 2022 injunction hearing was canceled, [R.260],

Defendants Raymond and Kelly appear to be in default, having never
served an Answer or other responsive pleading. See, Rule 12; Rule 55(a).

Instead of responding to this suit, Raymond (through counsel)
attempted to serve a Suggestion of Death, noting Victoria died on July 11,
2022, [R.262]. This document was e-filed and e-served on July 26, 2022,
but the notice was not personally served in the manner of a summons. See,
SDCL 15-6-25(a) (“*shall be served on the parties as provided in SDCL 15-6-
5 and upon persons not parties in the manner provided in SDCL 15-6-4 for
the service of a summons.™). The recipients of the e-service included
Kelly's lawyer and Victoria’s former attorney, Alex Hagen. [R.263]. No
service was made upon a representative of the Estate, whether personal or
otherwise. [R.263]. The Suggestion of Death was issued by an “attorney for
Defendant, Raymond O'Farrell.” [R.262]

On 9/29/2022, Paul attempted to intervene in this lawsuit, [R.264].
This was 65 days after the Suggestion of Death. His filing asserted that he
had an interest in the action as a beneficiary, and, that his interests “align

with the interest of the Plamtiff [Victoria O’ Farrell].” [R.265]. Although
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Paul’s motion discusses his role as a beneficiary of the Trust, his
“Complaint-in-Intervention™ further identifies his other interests in the suit,
including that Paul * has contractual relationships with VOR, Inc.,” and that
he was improperly ousted as “director and officer” of VOR, Inc. [R.268],

Paul’s prayer for relief sought: (i) “the relief requested in Vicki’s
Complaint;™ (ii) a “declaratory judgment” relating to Raymond’s actions
pertaining the Trust and VOR, Inc.; (iii) Raymond’s removal as Trustee;
(iv) damages against Kelly O'Farrell; (v) injunctive relief; and (vi) further
equitable relief as necessary. [R.269].

The Circuit Coutt held a motions hearing on October 18, 2022, [VHT
1-175]. At the outset of the hearing, the Circuit Court informed the parties,
that “I am going to take this matter under advisement. I am not going to
rule from the bench....”" [VHT 8:6-8]. The Court noted that, “T have two
files set for hearing at the same time [including] 25CIV22-
38...and...25PR0O22-11," and it took up the civil file first. [VHT 86].

The hearing began at 2:06 pm and concluded sometime around 5:30
pm. Three witnesses were called: Paul O'Farrell; Lance O'Farrell; and

Raymond O'Farrell. Although Raymond testified, he did not testify under
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RESPONSE TO RAYMOND'S STATEMENT OF FACTS

The Circuit Court denied intervention without citing any law; without
even discussing the Rule governing intervention; without analyzing any
Trust provisions; without evaluating the effect of undue influence on Trust
actions; without giving a reason for failing to extend the 90-day period; and
without consideration of the conflict-of-interest issue. [VHT 129:21-24];
[VHT 146:12-18]; [VHT 152:10-19); [VHT 151:18-24].

In every respect, it is an indefensible decision. Raymond’s Brief
spends little effort attempting to defend it, and, instead serves up more
procedural loopholes.

Raymond’s Brief offers additional facts, but he ultimately cannot
dispute that the Circuit Court’s truncated evidentiary hearing failed to
receive and consider all available evidence. As a result, the Circuit Court
issued a hasty decision, oftthe-cuff and from the bench, which was premised
solely upon the revocability of the trust.

And, Raymond's further discussion of facts does not refute Paul’s
claim that the hearing established a prima fucse showing of his interests in

Victoria's lawsuit, including;
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1. afiduciary interest arising out of the concerns over Raymond’s
actions as Trustee; and Paul (as successor trustee) sought his
removal, [R.315; § 3.02(c)].

2. a pecuniary interest in the outcome of Victoria’s suit, as a named
beneficiary of a Trust Raymond as alleged to be manipulating,
either under influence or without capacity. [R.338; § 9.02, et 5. |

3. a business interest in Victoria’s lawsuit arising out of his ongoing,
integrated farming partnership with the Trust. [VHT 41:13-14];
[VHT 42:2-4]; [VHT 56:6-7]

4. his corperate governance interests, as a result of his ouster as an
officer and director of the Trust corporation. [VHT 56:19—57:12].

Any single one of these was sufficient to grant the motion to intervene.

It is the Circuit Court’s failure to grant that motion which has resulted in the
subsequent multiplicity of litigation,
ARGUMENT-IN-REPLY

1. Raymond can’t have it both ways,

Raymond’s position has been that Paul’s March 2023 lawsuit is an
invalid mechanism for Paul to bring his claims. Yet now in Victoria’s

lawsuit, Raymond is claiming that Paul (and Victoria's Estate) would need to
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September 24, 2024 [R.851] (attorney’s fees). Notice of entry was given on
September 3, 2024, [R.832]. Appellants filed their notice of appeal on
October 2, 2024, [R.856].

This Court has jurisdiction under SDCL 15-26 A-3(1) and (4).

STATEMENT OF THE CASE AND FACTS
Pre-existing Lawsuit

Paul and Skyline are presently involved in a pre-existing lawsuit
challenging the validity of VOR's corporate actions, including those which
were a product of undue influence, perpetrated upon Raymond by Kelly
O’Farrell. A summary of background facts is found in Estate of O Farrell et
al v. Grand Valley Hutterian Brethren, Inc., 2024 5., 81, 49 2-11.7

The efforts to stop Raymond and Kelly first began with Paul’s mother,
Victoria O'Farrell. In June of 2022, Victoria brought a lawsuit to halt
Raymond from making further changes to the family’s corporation and estate
plan. Her Complaint describes an orchestrated campaign of undue influence

exercised by their son Kelly, who was angry at his prospective inheritance

" Purther packground facts are alsoe found within the
riefing of the related appeals, including: Pppellants’
Brief #30482 |pp. 15-171; Bppellants’ Brief $30344 (pp. 9-

17 y; Bppellants®™ Reply Brief w3034 {ppe 2=1)f Appellant s
g I =

L

Erief # 30E2Z (pp. 3=4); Appellant's

¢ Bppellant's Reply Brief #30508 (pp.
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under the Trust, [Appeal Record #30508, AR.5-29]. Her Complaint alleged
that Raymond had diminished capacity, couldn’t read, and did not
understand the corporate actions he was taking. [d Victoria died during the
initial stages of that lawsuit.

On 9/29/2022, Paul attempted to intervene in that lawsuit and sought
“the relief requested in Vicki’s Complaint,” and a “declaratory judgment”
relating to Raymond’s actions pertaining to the Trust and VOR, Inc. [Appeal
Record #30508, AR.269; AR.264]. The Circuit Court entered an order on
10,/26/2022 refusing Paul’s intervention. [Appeal Record #30508, AR.552].
The case was voluntarily dismissed by Victora’s attorney, even though that
dismissal was entirely at the direction of Raymond and hus counsel. On December
18, 2024, this Court dismissed an appeal of that matter. See, #30508.

In March 2023, Paul commenced his own action seeking similar relief
(such as Count 1, which sought, infer aliz, to invalidate all of VOR s invalid
actions), as well as a remedy to unwind the real estate sale (in Count 2}.
[Appeal Record #30482, AR.7-A.R.90], The Circuit Court dismissed that
case on procedural grounds. This Court reversed that dismissal on
12/18/2024. See, #30482; Estate of O 'Farrell et al v. Grand Valley Hutterian

Brethren, Inc., 2024 5.1D. 81,
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This Lawsuit

In the interim, CHS Capital brought suit to collect an agricultural
debt. CHS initiated thizs lawsuit in May 2023, seeking to collect $98,000
related to crop inputs purchased by Paul O’ Farrell and Skyline Cattle Co,
during the 2022 planting season. [R.2; R.16].

CHS’s Complaint also named VOR, Inc., as an “interested party”
and Defendant. However, the Complaint identifies VOR’s potential
“Interest™ in the suit as merely that it *'may have a secured interest in the
collateral set forth in the U.C.C. financing statement.” Complaint, § 11
[R.3]. No actual claim was made against VOR by CHS. Likewise, in VOR’s
imitial Answer, it did not make any claim against CHS, Paul, or Skyline.
[R.28].

Within Paul and Skyline’s initial Answer, [R.23], they asserted a
cross-claim against Skyline that specifically questioned the validity of VORs
interest in the disputed collateral (it had acquired from First Interstate
Bank}, and further questioned the validity of VORs attempted assignment
of the promissory notes from First Interstate to VOR. However, even
though the cross-claim asserted that “the underlying debt to VOR, Inc., is

invalid,” Paul and Skyline explained that “[t]his relief is intended to be
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embraced by an existing suit, O'Farrell, et al, v. O Farrell, et al, 25CIV23-
000015, which seeks to avoid improper corporate action made by those
purporting to act on behalf of VOR, Inc, ...." [R.24, 99 5-7].

Thus, Paul and Skyline's cross-claim specifically advised that such
relief was only requested in the instant suit * if unavailable or unresolved in
that parallel suit [i.e, the matter embraced by Appeal #30482].” 4. In
conjunction with this, Paul and Skyline raised the affirmative defense of
corporate capacity, because Paul was “the most recent duly elected
executive officer of VOR, Inc., and that no other party has authority or
capacity to proceed on behalf of VOR, Inc.”” [R.24, ] 8].

Paul and Skyline made the same legal and factual assertions about
Raymond and VOR in their 2023 lawsuit, 25CIV23-000015, and its Appeal
#30482. See, e.g.,

» [Appeal Record #30482, AR.206] (in their Reply to VOR's
counterclaim in that action, Paul and Skyline alleged that VOR
and Raymond “do not have authority or capacity to assert such
claims™);

e [Appeal Record #30482, AR.209] (as an affirmative defense,

agserting the principle that, “[w]hen corporate meetings are not
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lawtully convened, the previous directors and officers continue
to hold office.”);

o [Appeal Record #30482, AR.8] (in the Complaint, asserting
that “attempts to remove Paul as President [of VOR] were
invalid, as were various other corporate ucts. )

» [Appeal Record #30482, AR.21] (in the Complaint, asserting
that “wvarious corporate actions [of VOR] were taken in the
name of Raymond O’Farrell. These were accomplished
without prior corporate notice, without his full knowledge and
understanding, and, as a result of undue influence and
manipulation[,]” and “in derogation of established
agreements....Such actions are void, ultra vires, or of a nature
that the Corporation or its shareholders would be estopped to
undertake them.™); and,

» [Appeal Record #30482, AR.23] (in the Complaint, asserting

that *“[d]iscovery is expected to identify further transactions

In her sult lnvolwing Raymond and VOB, Victorla alleged
gimilar corporate wrongdoing and woid actionsy Paul’s
Cemplaint incorporated all of those by reference (and
attached her Complaint as an EBExhikit. [Appeal Record

§30482, AR.44-47) [Victoria®s Complaint, 99 &0-81, attached

35 BExbidbit 1 to Paul and Skvline"s Complalint].
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and actions which would be subject to a declaratory judgment to
nullify them, and those are incorporated herein.”)

Despite the existence of a prior, pending lawsuit regarding VORs
corporate authority and actions (and which would serve as a basis for
affirmative defenses and equitable offsets to Paul and Skyline), VOR
artempted to use this lawsuit to collect disputed VOR debts, and to exercise
its disputed rights to the collateral. [R.55 ef seg (motion to amend); R.713-14
(VOR’s crossclaim}]. VOR also asserted that it held *a first priority interest
as to the collateral at issue and agrees it should be sold by the sherilT and the
proceeds paid over to VOR, Inc., as the first priority secured creditor.”
[R.29, 9 9.b].

In particular, the VOR Crossclaim seeks to collect $1.3 million from
Paul and Skyline, based upon amounts “due and owing™ under four
promissory notes. [R.713, § 2.a.-d]. VOR alleges that these loans were
originally made between Skyline and First Interstate Bank, but, VOR asserts
that it **is the assignee of these debts from First Interstate Bank” viaa
“denominated assignment,” [R.713, 9 4]. The purported assignment is
dated October 17, 2022, and is allegedly based upon documents signed by

Raymond O'Farrell as president of VOR, Inc. fd
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Of note, October 17, 2022, is not only the date of the purported
assignment of the disputed VOR promissory notes, it is alse the same date
upon which Raymond and Kelly signed the disputed deed conveying most of
the O'Farrell family’s land to the Colony. See, Appeal Record #30344,
AR109 (*Warranty Deed”),

These promissory notes were Skyline’s operating notes, under which
Paul conducted the farming operations on VORs land; for which VOR
routinely signed guaranties for each year; and, through which Paul financed

the home he built for himself on VOR s land.?

#oee, [Appeal Becord #3043E2; AR.16, n.l0 {Paulfe Conplalint,
describing the "long=standing arrangement by which
Skvline’s cperating leoans were securesd by the land cwmed by
[WOR]™ and That “Chere was never an issus with any of our
lenders [until] a=s a result of Helly [O'Farcellfa]
influenge, Iinancial informatich was not providsd to the
Bank for the 2022 refinancing process, which led to the
decslaration of default.™ oOr, ih other words, the “default”
upon which VOR pursusd judgment for these notes was itself
coacasioned by undue influsnce.

Be=, zlso;: [Appeal Becord #30482, AR.27;'99 107-108 tFaul’s
Complaint, alleging in the alternative that Paul helds a
claim “for unjust entfichment for the wvalue of the capital
Improvemnents Paul has made Co the Famlly Lamnd at hils
expenge, without compengsation, including his residence and
hiz shop, which hawve an satimated walue substantizlly in
excess of ohe million dollars.") <, in other wards,
Faul?*s Complaint articulates the neceszity of an offset to
Ekyline 1n donjuncetion with any recovery on the defaulted
notes.
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Paul and Skyline repeatedly objected to VOR’s pursuit of the loan
crossclaim because it embraced questions already at issue in the prior suits,
raising the issue on at least five occasions:

e first, they objected to VOR s attempt to amend its pleadings
and assert a crossclaim [R,91];

» they used their Answer to VOR's Crossclaim to request a
dismissal or stay of the VOR crossclaim [R.750-51];

o they objected to VOR's pursuit of summary judgment in
December 2023, and moved for *“for an order staying any
further proceedings pertaining to VOR, Inc., [because] in the
earlier-filed case, Paul and Skyline assert that VORs actions are
ultra vires, and that Raymond O Farrell’s actions on behalf of
VOR are the product of undue influence or lack of
capacity; | R.247; 250] (emphasis in original);

» they raised these issues at both hearings [R.899-904; R.916-
424]; and,

o they raised a general objection to VORs attempt to pursue
summary judgment because “the matters raised by

VOR...embrace several other legal disputes which are currently
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on appeal; and, the Court’s resolution of this motion is
premature or impermissible at this ime, " which meant that the
Court “lacks jurisdiction™ and that “[t]here is also a danger of
inconsistent results amongst the various cases which have equal
or prior legal importance here...." [R.793-94; R.802-806]
{listing all four appeals: # 30508; 30532; 30344; and 30482).
[R.793].

In the alternative, Paul and Skyline opposed summary judgment by
identifying numerous, disputed material facts that would preclude the entry
of summary judgment. [R.796-800].

On August 26, 2024, the Circuit Court issued a letter decision
oranting summary judgment on the First Interstate loans now purportedly
held by VOR. The Circuit Court believed it had jurisdiction over VORs
crossclaim “because the issue presented is different than the issues that are
presently on appeal in the other cases cited by defendants Skyline and
OFarrell.” [R.826-27]. The Circuit Court did not cite or apply an express
legal standard,

The Circuit Court’s 8/26/2024 letter opinion referred to its earlier

ruling on this topic, namely an Order concluding it had *“subject matter
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jurisdiction and this case is substantially different than the other proceeding
brought by Paul O'Farrell.” [R.703; “Order on Paul O'Farrell and Skyline
Cattle’s Motion to Stay™ . See, alss, [R.944; HT 33:14-16; 34:6-7,
12/21/2023] (the Circuit Court’s oral ruling on that question: “In this
Court’s opinion, the issues on appeal are substantially different than the
issues that are presented to me this afternoon.... The issues are, in this
Court’s opinion, completely different.”) On this earlier occasion, the
Circuit Court likewise did not cite or apply an express legal standard.

And, as the hearing transcript demonstrates, the Circuit Court
mischaracterized Paul and Skyline’s Complaint as only having two prongs:
rescinding the land sale, and, issues that * should have been brought by a
personal representative in a probate proceeding....” [R.944; HT 33:21-25,
12/21/2023]. The Circuit Court ignored most portions of Count 1, in which
Paul and Skyline sought a declaration as to the invalidity of Raymond’s VOR
transactions as wltra vires and a product of Kelly’s undue influence, and
incorporated all of Victoria’s prior allegations about VOR. See, Appeal

Record #30508 at AR.20-24, including 49 69; 70-75; 91.
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The Circuit Court granted summary judgment on both VOR's and
CHS’s debt claims, and, it awarded attorney’s fees to VOR. [R.830]
(summary judgment); [R.851] (attorney’s fees).

As to the summary judgment motion against Paul and Skyline, the
Circuit Court’s letter decision refused to take judicial notice of their
positions and contentions and pleadings within the pre-existing cases
because the claims are “the subject of reasonable legal dispute and nothing in
those cases have been proven at this point.” [K.828].

Eight months prior to its summary judgment decision on the
promissory notes, the Circuit Court also entered partial summary judgment
on a priority issue between CHS Capital and VOR, [R.705-706] (holding
that “VOR, Inc., has the superior priority interest over CHS Capital,
LLC...as to assets of both Skyline Cattle Company and Paul O’ Farrell.™).
This priority issue was the only reason that VOR was included in this lawsuit

in the first place."

I} Ses, [Ridy 9 11 “"Complaint®]. The only ceference to VOR

in CHE's Complaint is this: “Upon information and belief,
YVoR, Ing., may have a secured inkerest in the collateral
get forth in the W.2.C0. Flnancindg Statement.”™
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Howewer, within that same Order on priority, the Circuit Court added
relief beyond the scope of those priority questions (and, prematurely). The
order commanded that a grain proceeds check to payable to Skyline in the
amount of $185,973.06 “must be endorsed, transferred, and put in the
possession of VOR, Inc.” 4

From these facts, the Skyline and Paul’s Estate appeal and assign

three errors.
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INTRODUCTION: CIRCULAR LAWSUITS

In their brief, VOR highlights the precise problem it created by failing
to heed the compulsory counterclaim rule. VOR worries that dismissal of its
crossclaim in this lawsuit could “result in an inefficient circular issue ™ where
Paul’s original lawsuit ends up before this Court after the present appeal is
resolved, Appellees’ Brief, p. 12,

This is a prime example of the “multiplicity” of competing lawsuits
that Rule 13(a) seeks to avoid, Paul and Skyline attempted to warn VOR
about this outcome on at least six occasions. VOR cannot now be heard to
complain,

ARGUMENT-IN-REPLY

1. VOR’s 2023 litigation actions contradict (and defeat) its
current argument about compulsory counterclaims

In the initial stages of Paul’s lawsuit, two competing corporate factions
brought claims seeking relief for VOR.

First, on March 3, 2023, Paul’s Complaint included VOR as a
Plaintiff. [#30508, R.7]. Paul alleged authority “on behalf of” VOR because
his ouster as President was void, and he thus remained in office. [#30508,

R.8,95].
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The second VOR faction’ claimed the inverse of this, In their first
respomsive pleading (entitled * Answer, Counterclaim, and Motions of VOR,
Inc., er al,” ) they argued that “ Paul used to be an officer in the corporation,™
and that * Paul"s knowledge of his lack of autherity is apparent....” [#30508;
R.127,9 2; R.140, § 4; filed 4/5/2023) (emphasis added).

Of critical importance is that within the second faction s initial pleading,
VOR filed acrual counterclaims against Panl and Skyline. [#30508, R.139-
140].2

Now, two years later, this second faction of VOR claims that
“VOR...had no obligation to file a responsive pleading [and thus] VOR
cannot be required to have to file a compulsory counterclaim.” [Appellee’s
Brief, p. 11]. This is VOR s only substantive argument in Section B (pp. 8-

11). Its assertion arises from its view that “VOR never appeared as a named

[#30504, RE.102; “[Counsel| hecsbhy make an appearcance as
attorneya for Ravmond O ' Farrell,y, The Baymond and ¥icioria
D Farrell Living Trust, and VoR, Inc., 1n the above sntitled

e _I

-
..
ST T1GA.

[¥30508, at R.126; “Comes now VOR, Ind., the Estate of Vicbkorinm
2f Farrell., and the. Living Trust, and maks the folleowding Answear,

Courterodsim, and Motlon to Dlsmlss,..™]s [#30508, ab R.139=140;
"Counterclaim Count 12 Toertiocus Inbterference with Contractusl
Rlghta-." The Plaintiff has <aused damsge Lo VR, oo, '8
rapuytaticon. Count 2@ Barrabry.[T]he Tera=st and VOR, fnoo arcs

entitled to an award of gamages.."]li and, [#30508 at R.140,
(wharein WJiR joins the praver for relisfl].
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defendant in the First Lawsuit.™ [[d, p. 10]. This premise is wrong, both as
a matter of the history of Paul’s lawsuit, as well as the plain text of Rule
13(a).

Whether VOR *“had no obligation™ to assert counterclaims is now
irrelevant, VOR can no longer make this argument, since it voluntarily
appeared in Paul’s lawsuit in 2023 via the second faction, and then FOR
voluntarily issued connterclaims against Paul and Skyline. [#30508, R.139-140]

Once the second faction of VOR chose to take the step of pleading, it
was then required to bring any other compulsory counterclaims at that time,

Other than broadly quoting the same case law as the Appellants, VOR
cites only to one, single authornity for its argument, namely, claiming that
Rule 13(a) stands for the proposition that *[t]he pleadings control whether a
compulsory counterclaim exists.” [See, Appellee’s Brief, p. 11 (citing SDCL
15-6-13(a))].

But Rule 13(a) does not say that, Nor is Rule 13{a) interpreted in a

hyper-technical manner.” In fact, Rule 13(a) does not even discuss

 Bed, ougs, Adnsworth v, Eiret Bank oFf §. Dakota, 1200 How.2d4 32,

54 (2.0. 19E8) (th= leogical relaticn test under Rule 13{3]

evaluated from "che record, taken aza & whale" rather than "“=olely
he pleadinga™]
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‘plaintifts’ or “defendants,” nor does it discuss the concept of ‘named
defendants.’

Instead, Rule 13(a) is directed at “pleaders.” In particular, if states
that a “pleader™ is required to bring “any claim which at the time of serving
the pleading the pleader has against an opposing party, if it anises out of the
same transaction or occurrence that is the subject marter of the opposing
party’s claim....” SDCL 15-6-13(a) (emphasis added).

Via the acts of its second corporate faction, VOR appeared in Paul's
lawsuit and began pleading. From this point forward, this second faction of
VOR was required to bring “any claim™ that arose out of the same
transaction or occurrence, T he status of VOR as a plaimtiff or defendant is
immaterial, a3 was Paul and Skyline’s response. Once this second faction of
VOR began pleading, it was required to bring all related claims.

To determine which claims are under this umbrella, we look to
Olawsky v. Clansen, 212 N.W.2d 653, 654 (5.DD. 1973}, Under the Olawsky
test, the question is whether there is “any logical relation ™ between VOR s
crossclaims in this lawsuit and the operative facts of Paul’s lawsuit. The

answer is yes.
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VOR claims that our opening brief “does not include an analysis of the

pleadings” of Paul’s lawsuit, [See, Appellee’s Brief, p. 11]. We think it does,

but, here are ten examples of the logical relationships between VOR s

crossclaim and Paul’s lawsuit:

VOR’s crossclaim seeks to recover upon loan debts that were
purchased with the proceeds of the disputed $3.2 million land
gale to the Colony.*

VOR’s purchase of the debt arose from Raymond’s act as
purpoarted officer of VOR, and, the validity of all of Raymond’s
actions as an officer of VOR is in doubt.® This would include
authority for the transaction itself (to purchase the loans), as
well as the purported efforts by VOR to enforce the loans.
Skyline has legal and equitable defenses regarding VORs
enforcement of the defaulted debt, including that VOR itself

caused the default, and, VOR wrongfully prevented Skyline

i [#30D503;

F.133, T 47].

S I¥3n50a;: R.14, 9 3dy R.z2d, 991 pE=78¢ R.34, 9 12 [As hls wlfs
Vickoria asserted: “Haymond took these inexplicable sctions
because he 1s belind unduly influenced by thelr son, HEelly, who
rezides in kthe cocuple’'s houas and whe hss worksd to sxerct
artenslye control over Baymond while limlEing gther Tamllsy

membercs” agocess Eo him.™l
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from continuing to farm the land, thus depriving Skyline of the
ability to further repay the notes.®

Prior to its purchase, this debt with Great Western was snly “in
foreclosure status™ because Kelly manipulated Raymond into
refusing to renew the notes for the 2022 crop year.’

Prior to its purchase from Great Western, the debt was owed by
Skyline and Paul, but guaranteed by the Trust’s/VOR’s
farmground, as part of an ongoing farming partnership between
VOR and Skyline.”

The bulk of the VOR/Trust farmground that secured these
loans was secretly and precipitously sold to the Colony.”

That precipitous sale violated the terms of the Trust which
held all of VOR’s shares. '

Paul’s lawsuit alleged an equitable claim for the value of his

home, shop, and feedlot that were constructed and financed by

PO[#30508, R.

'O #305055 Rl

[#30508;

[ %30503;

" [#3050E,

R.139, T 45].
B.18; 9 HA=-5%].

a 10y X

R.17, T 531,
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Skyline’s debt to Great Western, which VOR then acquired,
and now seeks to foreclose upon, "
» VOR's newly-purchased debt may constitute a setoff against
any monetary recovery against it by Skylne. "
« And, Paul’s Complaint seeks & “constructive trust™ as well as
“an accounting of the proceeds of the land sale,” which were
used by VOR to purchase the Great Western debt.”
These are “essential facts alleged by [plaintiff that] constitute, in part, the
cause of action set forth in the counterclaim. That they are not precisely
identical, or that the counterclaim embraces additional allegations does not
matter.” Olawsky, 212 N.W.2d at 655 (quoting Moore ». New York Cotton
Exchange, 270 U.S, 593, 610 (1926)).
Here, there are many logical relations between Paul’s Complaint and
the loans. (For an example of a case involving loans that have * ne logical
relationship™ with the transaction and occurrences of the prior litigation, see,

Ainsworth v. First Bank of 5. Dabata, 420 N.W.2d 32, 35 (5.D. 1988)).

o T#430508; R.133, 1 4% BE.18, 90 61 Ro27, 1 LOT-108].

P T o

* [#3050B; R.27, 1 109]
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There is also a clear lega! relationship between Paul’s lawsuit and the
recovery of the debts by VOR. Under the Uniform Commercial Code,
VOR’'s “right to enforce the obligation [of Paul and Skyline] to pay [the
debt] instrument is subject to™ various defenses, seg, SDCL 57A-3-305(a)(2),
and “subject to... a claim in recoupment...if the claim arose from the
transaction that gave rise to the instrument.” See, SDCL 57A-3-305(a)(3).
These provisions encompass defenses pertaining to Raymond’s actions
(undue influence, lack of capacity, failure of corporate authority), as well as
“recoupment™ because Skyline used the loans to pay for improvements
which VOR then retained. In addition, VOR acquired the debt instruments
“subject to a claim of a property or possessory right in the instrument or its
proceeds, including a claim to rescind a negotiation and to recover the
instrument or its proceeds.” SDCL 57A-3-306. (Due to its imputed

knowledge, VOR is not a holder in due course, See, SDCL 57A-3-203;

SDCL 57A-3-302)."

W Bhnd, because the Greak Western loans that WOR zesks to enforce
Webe Secured, Paul and Skyling would have simdilar defonses
regarding the collaterzl, governed by Chapter 578-9 {Article 9.
The ocperatlve facts of thelr Article 3 and Article % defenses are
interwoven within Paul®a Complaint.
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Moreover, Raymond appeared in Paul’s lawsuit personally (and not
just in his role as Special Administrator). [#30508; R.103]. By his pleadings,
Raymond further placed his own capacity and authority in issue within
Paul’s lawsuit, as well as questions about the ownership of VOR by the
Trust. [See, #30508; at R.127, 9 4 and R.129 9 5 (asserting Raymond’s role
as " president, director, and owner of VOR"); at B.134 q 11 (denying that
Raymond lacks capacity); at R.135 § 15 (“the stock in VOR, Inc., that was in
the Revocable Trust is no longer there.™ ); at R.140, 9 3 (*Paul...can’t
legally act for...VOR")].

Thus, by April of 2023 (less than two months after filing) Paul’s
lawsuit (seeking declaratory, equitable, and legal relief) had acquired all of
the necessary parties to resolve questions about VOR, the Trust, the land
transaction, and VOR's acquisition of and attempts to enforce the Great
Western debt. All of these issues are embraced by Paul’s Complaint. In
spite of the existence of that prior lawsuit, VOR then waited six months to
attempt to amend its pleadings to assert its debt claims in this (CHS) lawsuit.
[R.55; October 6, 2023].

“[Clourts should give the phrase ‘transaction or occurrence that is the

subject matter of the suit” a broad realistic interpretation in the interest of
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PRELIMINARY STATEMENT
Thronghout this brief, Paul O'Farrell, Kelly OFFarrell, and Raymond O Farrell
will be referred to as “Paul,” "Kelly,™ and “Ray,” respectively. The Estate of Paul
FFarrell will be referred to as “Paul’s Estate.™ Skyling Cattle Company will be referred
to as “Skyline.” vOr, Inc. will be referred to as “VOR.™ The Estate of Victoria O Farrell
will be referred to as “Victoria’s Estate,” Grand Valley Hutterian Brethren, Inc., will be
referred to as “Brethren.” The Rayvmond and Victoria O Farrell Living Trust will be
referred 1o az “the Trust.”™ The Grant County Clerk of Court’s record will be referred to
by the initials “CR"™ and the comesponding page numbers located in its September 26,
2025, Chronological and Alphabetical Indices. References to the May 1, 2025, hearing
transcript will be made using “HT™ followed by the page designation found in the hearing
transcripl.
To the extent necessary, the additional, related actions will be referred 10 as FUIR,
Irc. and Grand Valley Hutterian Brethren v. Pawl Q Farvell and Skyline Cattle Company
{23CIV23-18) (“Eviction Action); M the Matier of the Guardianship and
Conservatorsiip of Raymond O Farrell (25GDN23-1) ("Ray's Guardianship ™). Estate of
Fietoria O Farrell (25PRO22-11) (*Victona’s Estate™); Fictoria O Farrell v Raymond
O farrell, Kelly O Forrvel]l (25CIVI2-3R8) ("Victoria™s Lawsuit™), and CHS Capital, LLC
v, Spline Cattle Co,, Paul O Farrell, VOR, Inc. (25CIV23-27) {*Collection Lawsuit™).
JURISDICTIONAL STATEMENT

Without waiving any challenges to Appellants” standing. Brethren agree with and

adopt Appellant’s Junisdictional Statement as if fully set forth herein.

LG01-4F36-2420 v 1



STATEMENT OF THE ISSUES

1. Om page 9 of their brief, the Appellants claim that, “[ijn Count 2 of Paul’s
Complaint, he sought rescission of the land transaction (which had occurred after
WVictoria's death, and which was not a part of her lawsnit). . . The Complaini
alleges that the land sale i= void, on the basis that it was the product of undue
mfluence. or, a lack of capacity, or, a failure of trust and corporate govemance
requirements.” {Cilations omitied. ) On page 353 of their brief, the Appellanis
concede that their allegations of undue influence are directly solely at Kelly's
alleged actions and their alleged offect on Ravmond: “In this lawsuit, Paul alleged
Raymond was unduly nfluenced into using VOR and the Trust to carry out the
53.2 mulhion land sale to Grand Valley. . .a transaction which violated the Trust,
which was m contravention of corporate authority, which cansed Raymond to
breach his fiduciary duties to the Trust and to VOR. and which stood to benefit
Kelly (the influencer).” In responding to Brethren’s motion for summary
Judgment, however, the Appellants cited no record evidence to dispute these two
statements of undisputed material facts: “58. To date. there 15 no evidence of what
Kelly did or said 1o Ray giving rise o this lawsuit.” and =39, To date, there 15 no
evidence that whatever Kelly allegedly did or said to Ray cause Ray to change the
gstate plan.” Rule 56{c) requires that a party opposing summary judgment dispute
facts with citations to the record and, in the absence of doing so, deems those
Tacts admitted. Because the Appellants therefore Bailed to raise a triable issue
of fact regarding undue influence and, in the alternative, filed to raise a
triahle issue of fact regarding cansation, should this Court affirm the
summary dismissal of Brethren and the summary dismissal of Count 2
secking rescission?

stare Aute fng. Compantes v BN.C. 2005 8.D. B9, 702 NW.2d 379
Cearsazza v. State, 2000 81 120, 616 NW 24 872

Matier of st af Tank, 2020 8.1, 2, 938 N.W.2d 449

Zephier v. Cathalic (Nocese of Sioux Falls, 2008 81 56, 752 N.W.2d 658
SDCL § 13-6-36(c)

BDCL § 15-6-560¢)

2. VOR and Brethren are the only two parties to the Purchase Agreement. Paul was
not a party to the Purchase Agreement in any personal or representative capacity,
Paul did not plead that he was a party to the Purchase Agréement. Paul did not
own the Property. Paul was not the president of VOR af the time of the Purchase
Agreement and, even il he could have proven that he was, the Appellants now
concede “that after Paul’s death, he could no longer assert claims as its ostensible
officer.” (Appellants” Brief at 12. Se¢e also Appellants” Briet at 28-29.) Paul did
not have an enforceable interest under the Trust. Paul was not Ray's guardian or
conservator. Connor and Lance lack any relationship to VOR, and. in their briet.
Appellants concede that, “[1]n short, without Paul individually m this sut. the
remaiming plamtitfs are not capable of pursming relief ag alleged agents of VOR.™
{Appellants” Briet at 29 {emphasis deleted). ) Did Paul or do Connor and Lance

-
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have standing to bring the rescission claim? Even if one of them had or has
standing, does he Fail to satisly the party requirement of the rescission
statutes?

Cable v. Unjon Cr Bd. of Ctye. Comm'ry, 2000 8.1 59, 769 N.W.2d 817

Steal Co, v, Citizens for a Better Env't, 523 115, 83 (1998)

It re Flovence Y. Wallbowm Revocable Living Tr. Agreement, 2012 812 18, 813 N.W.2d
111

EDCL §21-12-1

SDCL § 53-11-2

SDCL §47-1A-742

3. The Purchase Agreement was sipned on Angust 12, 2022 and closed in October
2022, Mearly seven months later, Paul sent a purported Notice of Rescission.,
merely reciting the statutory language, to only Brethren, Paul did not serve the
purposed Notice of Rescission on any of his siblings that have a sinmlar
wnenforceable miterest in the Property via the Trust and did not serve the notice on
the bank that issued a note and morigage on the Property, giving it an enforceable
interesl in the Propertv. Paul did not tender the 3.2 million 1o restore to Brethren
the value received under the Purchase Agreement cither at the time of the Notice
of Rescizsion or at any time before his death. Neither Comnor nor Lance has
tendered or can tender that 3.2 million 1o restore to Brethren the value received
umder the Purchase Agreement. Is the Notice of Rescission and any subsequent
attempt to rescind defective under South Dakota law becaunse it was
untimely, because Appellants have not restored the 53.2 million, and because
the Appellants failed to name all parties in their Complaint and the Notice of
Rescission?

Halvorson v. Birkland. 84 8.D. 328, 171 N.W.2d 77 (8.D. 1969)
SDCL § 53-11-5
SDCL § 53-11-2

4. This case has been filed since March 3, 2023 and was based on claims Appellants
were making in other lawsuits as early as 2022, The case was not stayed until this
Court’s August 11, 2025 Order. In the meantime, the Appellants” claims and the
co-Defendants” barrairy claims have been pending and available for discovery,
The Appellants have conducted no discovery. and the Appellants cannot even
ilentify a specific issue on which they would conduct discovery. Did the trial
court abuse its discretion by denying the Appellants Rule S6(f) motion?

Stern Ol Co. v, Border States Paving, fc., 2014 5.D. 28, 848 N.W.2d 273
SDCL § 15-6-56(F)
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STATEMENT OF THE CASE

Om March 3. 2023, Paul. individually, and purportedly on behalf of Victona's
Estate, Skyline, and VOR, filed suit against Kelly, Brethren, and the Trust for declaratory
judgment. rescission, and unspecified 1o damages. (CR at 7-20.) Antached to the
Complaint were several pleadings from Victoria's Lawsuit: (1) the Complaint; (i)
Victoria's Brief filed in support of her Motion for Temporary Restraiming Order; (iii)
Atfidavit of Victoria O°Farrell in support of her Mation for Temporary Restraining
Owder; (iv) an Affidavit of Victona's phyvsician’s assistant.  (CR at 32-90.) Appellants
did not gerve any wntten discovery on any Defendant with therr Complaimt. Indeed.
Appellants have never served any written discovery on any defendant since the inception
of this case,

On Apnl 5, 2023, VOR, Victoria’s Estate, and the Trust filed an Answer,
Counterclaim, and Motions to Dizmizs, (CR at 126-186.) In this filing, VOR and
Victonia's Estate sought dismissal as parties and all parties moved to dismiss cach Count
of the Complaint and sought attornevs” fees. In addition, VOR. Victona's Estate, and the
Trust filed a Counterclaim for tortious interference with contractual nights and barratry.

On Apnl 10, 2023, Kelly filed a Separate Answer and Counterclaim for barmatry.
(I at 187-199) Kelly did not file a Motion to Digniss

Om Apral 10, 2023, Brethren fled a pre-Answer Motion to Dismiss. (fa at 200.)
On June 23, 2023, Brethren filed its Briel in Support of Maotion to Dismiss, attaching the
Trust document. the Purchase Agreement that is the subject of the Complaint m this

matter, as well ag Paul’s Notice of Rescission. (fd. at 214-336).
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Om July 11, 2023, a heaning was held on the vanous Motions to Dismiss before
the Honorable Robert L. Spears. (fd. at 382-419) Prior to this hearing, Paul did not file
a Motion for Leave to Amend Complaint. Prior to his hearing, Paul did not submit a
proposad Amended Complaint for Judge Spears 1o consider.

On August 8, 2023, Appellants filed a Notice of Deposition of Ray, but later
canceled it On Awgust 9, 2023, the Circmt Court issued a Memorandum Decision,
dismissing the Complamt in its enteety, (4 at 425-432.)

Om September 5, 2023, Judge Spears entered a Judgment of Dismazeal and Rule
3b) Certihication. (fd at 502-5306). On September 9. 2023, Judge Spears entered an
Opinion and Order on Brethren™s Motions to Dismiss. (/¢ at 440-501.3 On September 7,
2023, Notice of Entry of the same was filed and served on Plaimtiffs, (7d. at 507-5049)
Paul filed a Notice of Appeal on October 6. 2023, and an Amended Notice of Appeal on
December 6, 2023, (/d. at 541-544, 679-682.)

Mo party sought a stay of the underlving case before the trial court while this case
was on appeal. Nor did any panty make a request to this Court to stay the case at the tral
court level.

On October 13, 2024, Paul died. On December 6, 2024, this Court entered an
Order substituting Paul’s Estate in this case.

Om December 18, 2024, thiz Court issued an opinion vacating all orders entered
by Judge Spears in this case and remanded the same for further proceedings with a
replacement judge. (/d. at 692-715.) Followmg this opinion. Appellants did not serve
any written discovery to any defendant. And, Appellants did not seek to take any

depositions.
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Om January 15, 2025, Judge Patnck T. Pardy was assigned to this case. (/d. Al
T18.) Appellants still did not serve any wiitten discovery or seek to schedule a single
deposition,

Om February 7, 2025, Ray, the Trust, VOR, and Victona®s Estate moved for
suminary judgment. (J&. at 722-731). On March 6, 2025, Brethren moved for summary
Judgment. (fd at 1200-1201). That same day, Appellants filed a Motion 10 Amend
Complamnt, Motion for Rule 35{a) Exammation, and a Rule 56(f) Affidavit. {1d. at 1372-
141%),

Om May 1. 20235, a hearing was held before Judge Pardy on the various motions
that were filed afier this Court’s remand. (/. at 1602-1668), On May 6, 2025, Judge
Pardy issued a Memorandum Decision, granting all motions for summary judgment,
awarding fees to the Trust, VOR, and Victoria’s Estate, and denving, in full, PlaintifTs”
requests for reliet. (fd at 1590-1601),

Om Junc 2, 2023, Plaintiffs filed a Petition for Intermediate Appeal. (/d, at 1733)
On Auwgust 11, 2025, this Court entered an Order Granting Petition for Allowance of
Appeal from Intermediate Order. (. at 1733-1734). For the very first time in this case,
proceedings at the trial court level were staved by this Couwrt™s August 11, 2023 Order.

On Awgust 18, 2025, Victoria’s Estate and the Trust filed a Motion to Supplement
Eecord with pleadings from the Collection Lawsuit including: (1) the ¢ircuit court’s
sumimary judgment against Paul and Skyline for loans assigned to VOR trom First
Interstate Bank in the amount of $1.2M), 545,88 plus attorneys” fees and costs in the

amount of 18, 50913: and (2) this Cowrt’s Order Directing Issuance of Judgment of
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Affirmance. Om September 19, 20235, this Cour granted the Motion to Supplement
Record. (fd. at 1735-1736)

Appellants have never sought to consolidate this action with any of the other
actions ot the trial court level. Their first and only attempt 1o do so was on October 14,
2025 on motion to this Court to consolidate this appeal (31101 with Victoria's Estate
appeal (831 106). Brethren incorporates by reference all of its arguments against
conselidation contaned i ats October 29, 2025 Opposition to Motion to Consolidate. On
November 13, 2025, this Court emtered an Order deferring on the motion until the appeals
are taken up on their ments.

STATEMENT OF THE FACTS

Brethren’s Statement of the Facts 15 drawn largely from the Appellantz” Response
to Brethren’s Statement of Undisputed Material Facts. The Appellants” response 1o
Brethren's SUMF cited only their Complaint, their proposed Amended Complaint, the
Purchase Agreement, the Trust, and an Affidavit filed by Vietoria O Farrell in Victora's
Lawsuit. The Appellants cannot rely on their pleadimgs, that is. the Complaint and
Amended Complaint. SDCL § 15-6-56{2). The Appellantz cannot rely on Victoria’s
Affidavit because it is hearsay, SDCL §§ 19-19-801, 19-19-802, and, because this is not
an action, swit, or proceeding by or against the representatives of deceased persons
including proceedings for the probate of walls, SDCL § 19-19-804{b¥5). See alse Grand
Valley's Opposition to Motion to Consolidate, 9 25, So, the only admissible evidence the
Appellants gave to the lower court was the Purchase Agreement and the Trust,

The following recitation of the facts is presented in the lght most favorable o

Appellants,
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Ray and Vidoria owned approximately 1,000 acres of farmland in Gramt County,
South Dakota (the “Property™). (CR at 12, 9 26.) (Pls.” Resp. to Brethren's SUMF_ Y 2.)
{Appx. (003}, Rav and Victoria put the Property into a corporation named VOR. (CR at
12,9 25)(Pls.” Resp. to Brethren's SUMFE, § 3) (Appx. 003). Ray and Victoria owned all
the shares of VOR and deposited these shares of VOR into the Trust, {CR at 8, %4 12, at
9 24-23; see alyo The Trust (CR m 230-325)) (Pls.” Resp. to Brethren®s SUME, 1 4.)
(Appx. 003).

The Trust conditionally designated the majority of the Property to be inherited by
their son, Paul. which mcluded nine contiguous parcels comprising 703.33 acres. (CR at
13,9 29; 24,9 923 (Pls.” Resp. to Brethren’s SUMF, % 5) (Appx. 007} The Trust also
conditionally designated two other guarters of ground to be inherited by Bay and
Victoria's other children, Lance, Marcie, Kelly, and Rita, (CR a1 12, 5 27, 13, 9 29) (Pls.”
Fesp, to Brethren™s SUME, ¥ 6) (Appx. 008). The Trust granted Paul an option 1o
purchase those two parcels. (CR at 13,9 29 (Pls." Resp. to Brethren's SUMF, 91 7)
{Appx. 008). However, by Appellants” own adomssion. that option temmnated upon
Paul’s death, (CR at 1490-1491, 9 T3 (P1s.” Resp. to Brethren's SUMF, 91 7) (Appx. 008-
).

Lance. Marcie, and Rita are not parties to this action, the Eviction Action, Ray’s
Guardianship, Victoria™s Estate, Victora’s Lawsuil, or the Collection Lawsuit. (CR a1
1491. % &) (Pls.” Resp. to Brethren's SUMF. % 8) (Appx. 009). The Appellants that
Lance wants to be a party but thev did not file a motion at the trial court level to make

him one.
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Victoria died on July 11, 2022, (CR at 17, % 52) (Pls.” Resp. to Brethren's STUMF,
T10) { Appx. 013). By operation of the Trust, Victoria®s shares of VOR and her
heneficial inferest in the Trust went to Ray. (See The Trust, CR ot 230-325) (Pls.” Resp.
to Bretheen's SUMFE, 4 11) (Appx. (13)

Raymond removed all shares of VOR from the Trust. (CR at 14, § 34) (Pls.” Resp,
to Brethren's SUMF, 9 12) (Appx. (H3). Upon Vicotria's death, Ray became the only
trustee of the Trust. Under Section 8.02 of the Trust, Ray as Trustee could, m hiz sole
and absolute discretion, pav oul principle to himself az beneficiary. (CR at 1256.) Under
Article 15 of the Trust. Ray._ as trustee_ had broad. almost unfettered power. (CR at 1295-
1306), Ray. as trustee, could execute any instruments he deemed necessary (Section
15.02); invest im any tvpe of investment { Section 15.03); act as an officer and vote as a
sharcholder for vy business held by the trust {Section 13.05%: sell trust property on terms
Rav deemed advizable (Section 15.06); zell amy farm or ranch interest even it Rav had a
personal interest in the same (Section 15.09) encumber trust property (Sectiom 15,11,
manage and sell real estate as Ray deemed appropriate (Section 15.17); and setile,
release, or abandon claims involving the trust (Section 15,21, (CR at 1295-13046).

Om July 22, 2022, First Interstate Bank initiated a foreclosure on the Property. (CR at
1497, % 13) (Pls.” Resp. to Brethren™s SUMF. ¥ 13) (Appx. 015} On August 12, 2022,
Brethren and VOR entered into a Purchase Agreement whereby VOR sold the Property to
Brethren for 33, 200000000, (CR at 1498, 9 14) (Pls.” Resp. to Brethren’s SUME. ¥ 14)
{Appx. 016). The Purchase Agreement alzo gave the Hutterian Brethren a right of first

refusal to purchase the other two parcels of land held by vOr and leased the two parcels

LG01-4F36-2420 v 1



lo the Brethren, (CR at 26, 14 97-98; 1323-13335) (PMs.” Resp. to Brethren’s SUMF, 9 15)
(Appx. 017).

The Purchase Agreement was signed on behalf of VOR by Ray, Paul’s Father, as
s president and only owner of VOR. (CR at 1499, 9 16) (Pls.” Resp. to Brethren's
SUMF. 9 16) { Appx. 017) The land sale transaction cloged in October 2022, (CR at 18,
% 39} (Pls.” Resp. to Brethren's SUMFE, 9 17){Appx. 017). Brethren and VOR initiated
eviction proceedings, wO, Tnc. and Grand Valley Hutterlan Brethren v. Panl O Farvell
and Sodine Cattle Comparny case number 25CIV23-00001 8, to evict Paul and Skvline
from the Property. (CR at 1300, 9 18) (Pls.” Resp. to Brethren’s SUMF. Y 18) (Appx.
(18}, The trial court ordered Paul and Skyline to vacate the Property and that holding was
affirmed on appeal. (2025 5.1x 27 {CR at 1500, 99 19-20) (Pls.” Resp. to Brethren’s
SUMF, 19 19-20) (Appx, 018,

In their Complaint, Appellants aszert the Purchase Agreement signed between
YVOR and Brethren on August 12, 2022, was kept secret, no authority was obtained via
the probate process, and no notice was given until afier the closing ocourred i October
2022, (CR at 18, 9§ 39) (Pls.” Resp. to Brethren's SUMF, 4 24) (Appx. 019-020).
However. because Rayv owned all of Victoria's shares of VOR by operation of the
Trust, and VOR owned all of the Property, the sale of the Property was not subject to
the probate process. (CR at 1502-1503, 9 26) (Pls.” Resp. to Brethren's SUMT, ¥ 26)
(Appx. 020-021).

MNearly seven months atter the land sale closed, Paul signed a document
purporting to be a “Notice of Rescission.” (CR at 336) (Pls.” Resp. to Brethren™s SUMF,

9127 (Appx. 021). Paul sent the purported Notice of Rescission to the Brethren,

= 1{} =

LG01-4F36-2420 v 1



ostensibly on behalf of vOr, and offered to restore to them that which vOr received from
them wider the contract, upon the condition that they shall do likewise. (CR at 27, 7 103,
1336) (Pls.” Resp. to Brethren's SUMF, 4 30) { Appx. 022). Panl signed the Notice of
Rescission allegedly as VOR s president. (CR at 27,9 105; 1336} (Pls." Resp. to
Brethren's SUMF. ¥ 28) (Appx. 021-022). Other than recite the legal description of the
property subject w the Purchase Agreament, the Notice of Rescission states, m full:

Paul (¥ Farrell, as duly-elected President. and on behalf of vOr, Inc., give

notice of rescission of that certain real estate transaction involving the real

property listed below. By this Notice, vOr. Inc, offers to restore to CGrand

YVallew Huftenan Brethren, Inc., that which v, Ine. has received from

them under the contract. upon the condition that they shall do likewise.

{CR at 1336) (Pls.” Resp. to Brethren’s SLIME, % 29) (Appx. 022}, On March 30, 2023,
Brethren's counsel rejected Paul’s purported Notice of Rescission, (CR at 1337)(Pls.”
Resp. to Brethren's SUMFE, 1 453 (Appx. 028).

Paul did not tender $3.2 million to Brethren, (CR at 1305, 9/ 34) (Pls.” Resp. to
Brethren's SUMF, 9 34) (Appx. 023), Paul has not alleged that he has approval to restore
the $3.2 million or that he has $3.2 millien to give to Brethren on behalf of VOR. (CR at
1506, % 367 (Pls.” Resp. to Brethren™s SUMF, % 36) (Appx. 024). Paul did not have or
present a proposed mortgage or note from Fust International Bank, or any other bank.
{CR at 1505, § 35) (Pls.” Resp. to Brethren’s SUMF, § 35) (Appx. 023).

Paul lacks any authority to challenge and rescind the Purchase Agresment on
behall of any party to the contract. (CR at 1509, % 43) (Pl=.” Resp. 1o Brethren's
SUME, ¥ 43) (Appx. 027). Paul did not possess the authority to enter into the Purchase

Agreement on behalt of VOR. (CR at 1508-1509, 9 42} (P15 Resp. to Brethren’s

SUMF, 9 42) (Appx. 026-027) On the contrary, Appellants admit that the Complaint

=11 =
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mcorporales the Purchase Agreement and, of most impaort, the seller under the
Purchase Agreement is VOR and the mdividual signing on behalf of VOR is Ray. (CR
at 1363, }(Pls.” Resp. to VOR s SUMF, §Y 12-14) (Appx. (38, 9§ 12-14). Appellanis
further admit that VOR retained Schoenbeck & Enckson, PC, to represent it in this
and in prior litigation, and that Schoenbeck & Erickson, PC. represents VOR. (CR at
1363, 1367)(Pls." Resp. to VOR s SUMF, 19 4, 20) (Appx. 036, 0440), Paul does not
own the Property in his individual capacity or in any representative capacity for VOR
or the Trust. (CR at 1509, 9 44) (Pls.” Resp. 1o Brethren’s SUMF. % 44) {Appx. 027).
Paul wis not and is not the president of VOR at the time of the execution of the
Purchase Agreement. {CR at 143-144; 1507, 9 393 (Pls.” Resp. to Brethren’s SUMEF, ¥
3 Appx. 025). Paul is not and was not a director. owner. or shareholder of VOR.
{CR at 143-144; 1502, % 407 (Pls.” Resp. to Brethren's SUME, ¥ 400 ( Appx. 026)
Even if Paul had been able to prove he was a director or officer of VOR, Appellants
concede that (1) “after Paul’s death, he could no longer assert claims as its ostensible
officer”™ (Appellants’ Bref at 12); (2} “without Panl individually 1 thes swit, the
remaining plaintiffs arc not capable of pursming relicf as alleged agents of VOR™
{Appellants” Brief at 29), and {3}

Paul can no longer pursue claime as an officer on behall” of the

Corporation [(VOR)]. Whatever corporate powers Paul had terminated

upon death.
(CR at 1348, % 20).

Paul 15 not a trustee of the Trust, (CR at 230-325; 1508, % 41) (Pls.” Resp. to

Brethren's SUMFE. § 41) (Appx. 026).  Indeed Paul alleges that he s merely a

“Buccessor Co-Trustee™ in the event Rav is “unable”™ 1o serve, (CR at 8.9 4). Paul did

.

AL 47352430 v 1



not inchode First Matiomal Bank, Ray, or any of his sihlings in the Notice of
Rescission. (CR at 336, 1504-1503, 19 31-33) (Pls.” Resp. to Brethren's SUMF, 19
F-33) (Appx. 023-024). No signatory to the land sale transaction has rescinded the
Purchase Agresment or sought to unwind the land sale ransaction. (CR a1 1306, 1 37)
(Pls.” Resp. to Brethren's SUMF, 9 37) {Appx. 024).

Paul’s Complaint requests the Court 1o reseimd the land transaction and for the
Court to “impose a constructive trust on the deeds of the land conveved, as well as
upon any funds fowimg from the transaction.” (CR at 27,9 106). Alernatively, Paul
requests “[i] rescission 18 not avalable, then, i that case Paul O Famell s entitled to
an award of damages for unjust enrichment, and, otherwise.” (CR at 27,9 107).

In their Complaimt, the Plaintiffs allege acts by Paul’s brother, Kelly O Famrell
{(“Kellv™) as the sole baszis for their cavses of action. (CR at 7-28, 99 1, &, 11-13. 34,
36-39, 4246, 64, 111- 12). (Pls.” Resp. to Brethren's SUMF, 4 22) (Appx. 019),
Plamtiffs’ claim that “[i]n 2022. . . . Kelly O'Famell manipulated his father Raymond
and engaged m other musconduct, n order Lo set m imotion an mproper and illegal set
of maneuvers, all of which were designed to ennich himself at the expense of his
parents and his brother Paul.” (CR at 9, 9 8; 1301, 9 23){Pls.” Resp. 1o Brethren’s
SUMF, 9 23) (Appx. 019),

Plaintiffs assert that Kelly was at the center of all the various maneuvers taken
by Raymond, the Revocable Trust, vOr. Victoria and the Estate of Victoria O Farrell.
and Kellv “secretly began an orchestrated effort to alienate and isolate Raymond from
hus farmuly, with the intent of thwarting various features of Ravmond and Victora's

Estate plan and disrupting farming operations. (CR at 10,9 11; 14,9 34) (Pls.” Resp. to

=13 =
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Brethren's SUMF, % 24) (Appx. 019-0200), This incleded, for example: “removing”
shares of vOr, Inc., from the Trust, ‘separating” Raymond's and Victoria's assets;
mterfering in Paul's lending and farming activities; “removing” Paul and Victoria as
officers and directors of vOr, Inc.; attempting to fire the attorneys that Victoria hired to
stop all of this; and, ultimately. signing a secret agreement to sell nine parcels of family
farm ground 10 the Hutterite Bréthren.” (CR at 10,9 11 14,9 34) (Pls." Resp. o
Brethren™s SUMF, § 24) (Appx. 019-020).

Paul claims damages are available for Ravmond, Victoria, Victoria's Estate, the
Revocable Trust, and vOr based on Kelly's acts, and “[d|iscovery will determne the
extent and nature of the tort claims. . Such damages would be available a5 a result of
conversion, breach of fiduciary duty, and tortious mterference with their expected and
established relationships.™ (CR at 289 111} (Pls.” Resp. to Brethren’s SUMF. ¥ 48)
{Appx. 029).

Paul claims “[d]amages. ..appear te be available to Skyline Cattle and Paul
OFFarrell as a result of Kelly O'Farrell's tortious mterference in their expected and
established relationships."” (CR at 28,9 112) (Pls.” Resp. to Brethren's SURMF, 9 50)
(Appx. 029). Paul expressly disclmms any tort damages aganst Brethren. (CR at 28,9
114} {Pls.” Resp. to Brethren’s SUMF, ¥ 51) (Appx. 029-030). He states, " No tort
and Faul sincercly apologizes

damia are soushi from the Huitterite Brethre

that they must be made a part of this ordeal. ™ (CE at 28,9 114) (Pls.” Resp. to

Brethren™s SUMF, % 52) ( Appx. 030),
The Complaint does not allege that Brethren are wrongdoers or had anv notice

of any alleged undue influence or frand, (CR at 1512, 9533 (Pl=.” Resp. to Brethren's

- 14 -
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SUMF, 9 53y { Appx. 030), The Complaint does not allege Brethren connived with
Kelly. (CR at 7-90; 1512-1513, 1 54) (Pls.’ Resp. to Brethren's SUMF. 9 54) (Appx.
{301,

Count 1 of Plaintaffe” Complaint does not allege a cause of action against
Brethren, (CR at 49-51, 99 99-111) (Pls.” Resp. 1o Brethren's SUMFE, § 55) (Appx.
0305, Count 2 of Plamtitls” Complamnt alleges a remedy, not a cause of action. (CR at
51-52, 112-118) (Pls.” Resp. to Brethren’s SUMF. 9§ 56) (Appx. 030). Count 3 of
Plaintiffs” Complaint does not seek any damages against Brethren. (CR at 52-53. 99
119-125) (Pls.” Resp. to Brethren’s SUME, 9§ 57) (Appx. 030).

To date_ there is no evidence of what Kelly did or said to Ray giving rise to this
lawsuit. (CR at 1513-1514, 9% 58) (Pls.” Resp. to Brethren's SUMF, 9§ 58) (Appx. (030-
031}, To date, there is no evidence that whatever Kelly allegedly did or said to Ray
caused Rav to change the estate plan. (CR at 1514, 9 59)(Pls.” Resp. to Brethren's
SUMF. ¥ 5 (Appx. 031} At the May 1, 2025 motions hearing, Appellants’ counsel
adimitted that there s no evidence to support these claims:

MRE. BRENDTRO: And so what did Kelly do? [ don’t know exactly what

Kelly did. But the circumstantial evidence mdicates that this was a product

of undue mfluence.

(HT at 22:21-23. CE a1 1623.)
STANDARD OF REVIEW

Brethren agrees with the Standards of Review set forth by Appellanis. Brethren
emphasizes that, “[i]f there exists any basis which supports the ruling of the trial court,

affirmance of a summary judgment is proper.” Srandt v Oy, of Pennington, 2013 5.0

2197, 827 N.W.2d 871, BT4.
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ARGUMENT!

1. Appellants failed to raise any triahle issoe of fact regarding Kelly's alleged
undue inflaence over Ray or causation for the same and, therefore,
Appellants’ rescission claim must fail as a matter of law,

In their opeming brief to this Court, Appellonts claim:
[ijln. Count 2 of Paul’s Complamt, he sought rescission of the land
transaction (which had occurred alter Victoria’s death, and which was not
part of her lawsuit), .. The Complaini alleges that the land sale 15 void, on
the basis that it was the produce of undue influence, or, a lack of capacity,
or, a Failure of trust and corporate govemance requirements.
{Appellants™ Br., at 9) {citations omitted). At the same time, they concede that their
allegations of undue imfluence are directly solely at kellv's alleged actions and their
alleged effect on Ravmond:
In this lawswit, Paul alleged Eaymond was unduly influenced into using
VOR and the Trust to carry out the 53.2 million land sale to Grand
Valley...a transaction which violated the Trust, which was n
contravention of corporate anthority, which caused Rayvmond 1o breach his
fiduciary duties to the Trust and 1o VOR, and which stood to benefit kelly
{the nfluencer),
(Il at 35.) Essentially. all of Paul’s claims in this case stem from the alleged undue
mfluence cansed by Kelly. Indeed, Paul has gone to great lengths to plead alleged undue
mfluence across multiple lawsuits including the Eviction Action, Victoria's Estate. Rav's
Guardionship, and this case.
Under SDCL § 15-6-56({¢)} 2). “The opposing party must respond 1o each
numbered paragraph in the moving party's statement with a separately numbered
response and appropriate citations to the record,™ Additionally, under SDCL § 15-6-

So{e)3):

! Brethren incorporates by reference all of its arguments against consolidation contained
m its October 29, 2025 Opposition to Motion to Consolidate not only for purposes of
opposing the Motion to Consolidate, but also 1o challenge the merits of Appellants’
appeal.

= 15 =
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The judgment sought shall be rendered forthwith if the pleadmgs.
depositions, answers to mlerrogatories, and admissions on file. together
with the affidavits. i’ any, show that there is no genuine issue as to any
material Tact and that the moving party is entitled to a judgment as a
matter of law.

SDCL § 15-0-50(e) further requires:

an adverse party may not rest opon the mere allegations or denials of his
pleading. but his response, by atfidavits or as otherwise provided in § 15-
0-36, must set Forth specific Tacts showing that there is a genuing issue for
trial. If he does not so respond, summary judgment, if appropriate, shall be
entered against him.

Yet. when challenged with a motion for summary judgment and responding to Brethren’s
Statements of Undisputed Matenal Facts. Appellants eite no record evidence to dispute
the absence of any evidence to support their allegations:

58 To date, there 15 no evidence of what Kelly did or said to Rav giving
rise 1o this lawwsuit.

DISPUTED, ¥OT MATERIAL., Undue influence can be shown with
circumstantiol  evidence, rather than with evidence of certain
atatements. It is, of course, premature to seek summary judgment in
an undue influence case when discovery is just beginning, See, Rule
S0y Affidavit.

39. To date. there 18 no evidence that whatever Kelly allegedly did or sad
to Ray couse Ray to change the estate plan. DISPUTED, NOT
MATERIAL. See #55,
{(CR at 1513-1514.) Even more. at the hearing on Appellees’ Motions for Summary
Judgment, Appellants’ counsel admitted the same:
ME. BRENDTRO: And so what did Kelly do? | don’t know exactly what

kelly did. But the circumstantial evidence indicates that this was a product
of undue mfuence.

{HT at 22:21-23; CR at 1623.)
Under SDCL. 8§ 15-6-36{c) and (¢), as well as controlling caselaw, Brethren's

motion for surmmmary judgment was properly supported. Therefore, Appellants. “as the
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adverse party, must have designated specific facts that revealed a genume 1ssue for tnal.™
Ktate Auto Ins. Compantes v. BN.C.. 2005 8.D. 89, 76, 702 N.W.2d 379, 383,

Not only do Appellants’ responses to Brethren's Statements fail to meet the
statutory reguarements under SDCL § 15-6-36(¢), thereby constituting admissions, but
they wholly fail to comply with the burden placed on them in resisting summary
Judgment, justifving the lower court’s granting of the same. See Casazza v Srare, 2000
SD 120, 9 16, 616 N.W.2d B72, 876 (“[M]ere general allegations and demals which [did]
not set forth specitic facts will not prevent the issuance of a judgment.™) (citations
otmitted ).

In failing to meet their obligations in resisting summary judgment. Appellants
also attempt to misrepresent the strict standard for undue influence by asserting mere
“cireumstantial evidence™ is all that s required. The whole standard is as Tollows:

A will contestant has the burden to prove undue influence by the greater

weight of the evidence, For influence 1o be undue it must be of such a

character as to destroy the free agency of the testator and substitute the

will of another for that of the testator. We have stated that claims of undue

miluence are generally questions of fact. A party seeking to prove undue

mfluence must establish: (1) the decedent's susceptibility to undue
mfluence: (2) an opportunity to exert such mfluence and effect the
wronglul purpose; (3) a disposition to do so for an improper purpose; and,

{4) a result clearly showing the effects of undue influence. Therefore, 10
successfully resist summary judgment, Children must show that they will

2 On appeal, Appellants do not state any other evidence of connivance on the part of
Brethren other than a reference 1o the Purchase Agreement. This Court nead not reach
the conmivance ssue because Appellants cannot establish umdue influence or causation
nor is such a finding supported by the vague disclosure of a lawsuit in the Purchase
Agreement, particularly where there was adequate consideration. See Williams v, Van
wickel, 659 N W.2d 572, 379 (lowa 2003) (defining “connivance™ as “conduct that is
mtentional and likely to be aggravated by cruel and tyrannical motives. Such conduct lies
far bevond a showing of mere *lack of care” or *disregard for the nghts of another.™);
Chan v, Lund, 188 Cal. App. 4th 1159, 1174 {2000) (lindmg madequate consideration o
be evidence that a contracting party acted with connivance).

=18 =
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be able to place sufficient evidence in the record al trial to support
findimgs on all the elements on which they have the burden of proof.

Matter of Est. of Tank, 2020 8.1, 2,9 33, 938 N.W.2d 449, 439 (citations and quotations
omitted). In failing to cite any record evidence, or even allege facts regarding the undue
influence, the character of the alleged undue influence, and how it destroyed Ray’s free
will and substituted the will of Kellv, Appellants, as a matter of law, have fatled to place
any ¢vidence in the record to support a finding on those things or the other elements of
undue influence. See. e g. Bordeaux v. Shammon Conmty Soh., 2005 8D 117, 9 14, 707
NOW.2d 123, 127 (stating, “those resisting summary judgment must show that they will
be able 1o place sulficient evidence in the record at trial to suppornt findings on all the
elements on which they have the burden of proof™); Zephier v. Catholic Diocese of Sioux
Falls, 2008 SD 56,9 6. 732 N.W.2d 658, 662 (“Entry of summary judgment is mandated
against a party who fails to make a showing sufficient to establish the existence of an
element essential 1o that party's case, and on which that party will bear the burden of
proof at irial. ™).

Brethren request this Court affirm the lower court’s summary distmssal of Count
2 secking rescission claim.

2, Neither Paul nor his Estate have standing to seek rescission.

Appellantz capnot meet the bazic standing requirements to confer subject matter
jurigdiction 1o this Court or the statutory party requirements under the rescission statuies.
Because Appellants know that thev cannot satisty this threshold issue of standing, they
now allege that this action is some sort of denvative claim. However, by Appellants’
own admussion, Paul's death cut oft any and all corporate capacity he had with VOR.
therchy defeating Appellants” new theory of the case.

= =

AL 47352430 v 1



a. Paul and his Estate lack jurisdictional standing.

For a court to have subject matter jurisdiction over a case. the plamntif} must
establish standing as an aggrieved person. Cable v. Union Ciy. Bd, of Cry, Commi'rs, 2000
8.0 59 9 21, To9 N.W.2d 817, 825 “Standing to sue 15 part of the common
understanding of what it takes to make a justiciable case,”™ Sreel Co. v Citizens for a
Belter Env'i, 333 1.8, 83, 102, 118 5. Ct. 1003, 1016, 140 L. Ed. 2d 210 (1998). To
establish standing, the plaintiff must show (1) injury-in-fact, (2} cansation. and (3)
redressability. Cable, 2009 8.1, 59,9 21, 769 N.W.2d at 825-26. Injury in fact is "an
mvasion ol a legally protected mterest which 1s {a) concrete and particularczed and (b)
actual or imminent, not ‘conjectoral” or “hypothetical.™ /d (cilation omitted). Second, a
causal connection must exist between the plamtiff's injury and the conduct in the
plaintifts complaint. &, The causal connection is met “when the injury is “fairly
traceable to the challenged action of the defendant, and not the result of the independent
action of some third party not before the court,™ fd {citation omitted ). Finallv,
redressability 15 met when the plamtiff shows “it 1s hikely, and not merely speculative,
that the mjury will be redressed by a favorable decision.” /a0 “Btanding is established
through being a “real party m interest”. . . . “The real party in interest reguirement for
standing is satisfied if the litigant can show that he personally has suffered some actual or
threatened mjury as a resull of the putatively illegal conduct of the defendamt.™ fr re
FSlarence ¥. Wallomun Revocable Living Tr. Agreement, 2012 8.D. 18, 9 40. 13 N.W.2d
111, 121 {eitation omitted).

Paul alleges that he was damaged by the sale of the Property as a beneficiary of

the Trust becanse he was set to inherit the Property pursuant o the terms of the Trust.
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{CR at 8, 9 3-4). However, the Trust was revocable, and Paul has no enforceable
miterest until the Trust becomes imevocable upon Ray's death.

Paul is not a real party in interest, Nor is Paul a trustee of the Troust. Panl is not a
beneliciary under the Trust and has no enforceable imterest under the same until it
becomes irrevocable.

Paul had no interest in the Property as VOR was the sole owner of the Property
and the Trust holds no shares of VOR. Paul has not and cannot plead an interest i the
Property through his former role in VOR. Therefore, Panl suffered no “actual or
threatened myury™ by the land sale transaction based on his status as a remainder
benefliciary and has no standing to challenge the land sale transaction. See fn re Florence
¥. Wallbawm Revocable Living Tr. Agreement, 2012 8.D. 18,941, 813N W.2d at 121
{finding the remainder beneficiaries had no standing to challenge the trustee’s actions
because they had no interest in the income distributed to the beneficiary of a revocable
trust, even though the distributions did not adhere to the terms of the trust), Because he
does not own the property and has no interest in the same. he s not damaged by its sale
and does not have standing to seek rescmssion of the same,

Even more. Appellants cannot meet the redressability prong of the standing
analvsis, given the various admissions made to the trial court, below. Appellanis have
admitted that VOR retained Schoenbeck & Erickson, PC, 1o represent in this and in prior
litigation. (Appellee’s Appa.. at 36,9 4. CR at 1363.) Appellants have admitted that
Schoenbeck & Erickson, PC represents WOR. (fd, at 40,9 26; CR at 1367} Appellant=s
have also admitted that Count 2 seeks rescission, the Complant incorporates the

Purchase Agreement, and, of most import, the Seller under the Purchase Agreement is
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VOR and the individual signing on behalf of VOR 15 Ray, (fd, ot 38,99 12-14; CR m
1365.) In their submissions below. Appellants admitted:

Paul can no longer pursuc claims as an officer on behalf of the

Corporation [{(VOR)].  Whatever corporate powers Paul had terminated

upon death.

{CR at 1348.) This creates an inherent and insurmountable obstacle for Appellants to
satisfy the redressability prong of the standing analysis and it Tollows that Paul and Paul s
Estate lack standing to seek rescission.

Resciszion would put the land back under the ownership of VOR. VOR s
represented by Schoenbeck & Enckson, PC. In VOR s submission to thas Court, i
explicitly stated that it neither wants rescission nor the land back under its control.

h. Paul and his Estate lack standing under the rescission statutes.

Even if this Court found Paul to have standing, by statute, he cannot seek a
rescission claim because he was not a party 1o the contract. “A contract may be
extinguished . . . by rescission, alteration, and cancellation, as provided by statute.™
SDCL § 53-11-1. An action for rescission may be brought as a legal action under SDCL
chapter 3311, or as an equitable action pursuant to SDXCL chapter 21-12. Jenes v Bofin,
31N W24 211, 213 {S.D. 1981). “If the action is in equity, the rescission is
accomplishad by cowt decree. When an action is brought pursuant to SDCL Ch, 53-11.
however, the rescission has already been accomplished by the unilateral act of one of the
parties to the contract. The rescinding party brings the legal action for rescission to
enforce his rights ansing from the rescisston.” fd. (emphasis added). Rescission is a
remedy that may be avarlable to a party to a contract only after the party establishes

grounds for rescigsion & provided in SDCL Ch. 53-11 or SDCL Ch. 21-12

-39 .
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Pursuant to SDCL § 21-12-1,

The rescission of a written contract may be adjudged on the application of
(1) In any of the cases mentioned in § 53-11-2;
{2) Where the contract is unlawful, for causes not apparent upon its
face, and the parties were not equally in fanlt;
{3) When the public interest will be prejudiced by permitting il o
stand.

{Emphasis added. ) Under SDCL § 33-11-2,

A party o a contract may rescind the same in the following cases only:
(1) If consent of the party rescmding or of anv partv jomntly
contracting with him was given by mistake or obtained through
duress, fraud, or undue influence exercised by or with the
commivance of the party as to whom he rescinds. or of any other
party o the contract jointly interested with such party,
(2) If through fault of the party as to whom he rescinds, the
consideration for his obligation fails in whole or in part;
{3) If the consideration becomes entirely void from any cause;
{(4) If such consideration before it 15 rendered 1o him Tails inoa
malerial respect from anv canse: or
{5) By consent ol all the other parties.

{Emphasis added, ) Thus, 1o resemd, Paul needs to plead that he is a “party aggrieved,” a
party to the contract. and that he enther 1= “the pany rescinding™ or a “party jointly
contracting with him . . ..” 8DCL §§ 21-12-1. 53-11-2-{1). Other statutes in SDCL Ch.
53-11 support the proposition that only parties to the contract have standing to rescind the
same. See eg., SDCL §8 53-11-3 (“Rescission, when not effected by consent can be
accomplished only by the use, on the part of the party rescinding. of reasonable diligence
to comply with §§ 53-11-4 and 53-11- 5. (Emphasis added )} 53-11-4 (“The party
rescinding a contract must rescind promptly, upon discovening the facts which entitle him
o rercind, if he 12 free from duress, undue influence, or disability, and s aware of hus
right to rescind.”™ (Emphasis added.)), 33-11-3 (“The party rescinding a contract must
restore to the gther party everything of value which he has received from him under the
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contract, or must offer to restore the same. upon condifion that such party shall do
likewise, unless the latter 15 unable or positively refuses to do so0.” (Emphasis added. ).
Paul cannot truthfully plead the basic requirements of SDCL §8 21-12-1 or 53-11-2.

The only parties 1o the Purchase Agreement were Brethren and VOR. through its
president. Ray. Ray and Brethren have not elected to rescind under SDCL § 53-11-{1).
Ray is not even a party in this lawswt, Paul is not Ray's guardian or conservator, Paul
provides no authority for his apparent belief that he can pursue several lawsuits,
simultanzously, on Rayv's behalt when he has not been appointed a2 Rayv's guardian and
CONSErvator.

Paul did not own the Property, and was not the seller under the Purchase
Agreement, in his individoal capacity or in anv representalive capacity as part of VOR or
the Trust. Paul was not a party, in any capacity. to the Purchase Agreement. Therefore,
as a matter of basic statmory application, Paul cannot relv on or utilize SDCL § 53-11-2
le rescind, regardless of how he pleads his reseission claim, because he is not a party to
the Purchase Agreement.

. Paul and his Estate cannot rescue their standing by drawing a fanlty
analogy to the corporate derivative claim statutes,

The Appellants, perhaps acknowledging that they lack both jurisdictional and
statutory standing, attempl 10 draw an analogy to the corporate sharcholder denvative
clam statutes. Yet at the hearing below, the Appellants acknowledge the derivative
claim statutes do not save them:

| understand that it's notl an exact match for a derivalive case, although [

believe it s when we're pursuing relief on behalf’ of who would be the
ultimate shareholder, Victoria's interests in her portion of the trust.

.24 -
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(HT mt 58:25-5%4; CR at 1659-1660.) As stated above, Appellants also acknowledge
Paul’s death stripped him of any rights under VOR. {CR at 1348). Even more, Paul was
not an owner of VOR and, by statute, you have to be an owner (o bring a derivative
clamm. 8DCL § 47-1A-742. Appellants even concede that the option contamed in the
Trust termmated upon Paul’s death. (CR at 1490-1491.9 7} (Pls.” Resp. to Brethren's
SUMEF, ¥ T) (Appx. 00B-U0=).

Appellants simply cannot escape therr failure to satisty the threshold burden of
standing and all of their claims must Fail as a matter of law.

3. Paul's purported Notice of Rescission is defective as a matter of law becanse
neither he nor his Estate have restored or offered to restore value to
Brethren, the notice is untimely, and Paul failed to provide notice to all of the
proper parties.

Pursuant to SDCL § 33-11-5. “[t]he party rescinding a contract must restore to the
other party evervthing of value which he has receved from him under the contract, or
must offer to restore the same, upon condition that such party shall do likewise, imless
the latter is unable or positively refuses to do 507" See alie Halverson v. Bivkland, 84
8.0, 328,333, 171 NLW.2d 77, B0 (1969) (" As a condition to rescission ‘the party
rescinding a contract musl restore 1o the other party everything of value which he has
received from him under the contract”.™ (citation omitted)).

Neither Paul nor Paul’s Estate has tendered or offered 53.2 million to Brethren—
even it he is a proper party lo resaind the contracl. Paul did not have and Paul’s Estate
has not presented a proposed mortgage or note from First International Bank, or any other
bumk. Paul has not even alleged that he has approval or authonity to restore the 53.2
million or that he has $3.2 million to give to Brethren on behall of VOR, At the time the
Purchase Agreement was signed, Paul did not own any shares of VOR and was not its
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President. Paul 15 not and was not a director, owner, or sharcholder of VOR. Neither
Paul nor his Estate has rights or authority over the 53.2 million and did not receive
anvthing of value in the transaction. Neither Paul nor his Estate have tendered any
evidence or allegation that he has the means to restore value 1o Brethren. In sum, neither
Paul nor Paul’s Estate has “restored” the value received by Brethren under the terms of
the Purchase Agreement.

Beyond faihing to restore Brethren, Appellants have also failed to meet the
temporal requirement under South Dakota law 1o successfully attempt rescission. Under
SDCL § 53-11-3, “[r]escission. when not eflectéd by consent can be accomplished only
by the use, on the pant of the party rescinding, of reasonable dilizence 1o comply with §8
53-11-4 and 53-11- 5." (emphasiz added). Thus, more is required by a pary secking
rescission than simply quoting 8SIDCL § 53-11-5 in a Notice of Rescission. You not only
have to give the monev back, bt vou have to do it in a timelv mannar. Paul (and, now,
Paul’s Estate) must have engaged in “reasonable diligence™ to restore value to Brethren.
Mo showing was pled in Paul’s Complamt and no record evidence exists to support such
pclaim. Without any authority or alleged means to restore value, Paul has not and cannot
exercise the requisite reasonable diligence is accomplishing rescission of the Purchase
Agrestnent.

Lastly. im order wo successfully rescind, Appellants were required to include the
right parties in the Notice of Rescission. For Faul and his siblings to have a colorable
claim of an mterest in the Property under the terms of the Trust, four conditions must
have occurred: {1) one of the parents had to die, (2) the other parent had to die, (3) the

terms of the Trust must have remained unchanged upon the death of both parents, and (4)
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the shares of VOR, which owned the Property, must have remained m the Trust, (CR at
230-323)

If Paul is held to have an interest in the Property sufficient to bring a rescission
action, then his siblings, Lance, Marcie, and Rita also have an interest in the Property.
Lance, Marcie. and Rita are not parties to this action, or any of the related actions. If the
Court deems Paul 1o have an imerest in the Property, the sibhings would also have a
similar interest in the Property pursuant 1o the terms of the Trust and would have needed
to be includad in the Notice of Rescission and as parties to this action,

Al the very least, however. Fost International Bank has a legiiimate and enforceable
mterest in the Property given its issuance of a note and mortgage. As such, even if Paul
is rendered to have authonity fo issue a Notice of Rescizssion, which he doesn’t, he did not

include First International Bank and it i, therefore, deficient.

4. The lower court did not err in finding that Appellants failed to their strict
burdens in filing a Rule 56(f) affidavit.

Appellants have appealed Tudge Pardy's denial of their request under SDCL § 13-
6-30{1). Judge Pardy ruled that, based upon the lower court’s analysis of the summary
judgment motions, “Turther discovery will not change the outcome of this procesding....”
As will be explaned below, the lower court did net err in denving Appellant™s Rule 56(1)
motion as Appellants were not only dilatory in seeking discovery, but they Failed to meet

the strct rﬂp.lin:mtnls. ifi:-hliliﬁimj_;_ such relief.

Below, Appellants also filed a Motion to Amend Complaint, which was denied by Indge
Pardv. Appellantz are not appealing this i=msue, Appellantz failed to raise the lower
court’s denial in their issue statement. and only briefly mention the Motion to Amend
Complaint while discussing the 36(f) issue. {(Appellant’s Brief. p. 44-45). In any case, the
lower court did not err m Ll:'.'n:;'i'ng the Appellants™ Motion to Amend (_"ﬂ!'ltpiuinl for the
same reasons it did not err in denyving Appellants” 5606 motwon,

g
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This Court has explained the strict burden that must be met under SDCL.
§13-6-5a(1):

SDCL 15-6-36(f) provides that a party opposing a motion for summary
judgment is entitled to conduct discovery when necessary to oppose the
motion. Under [Rule 36(0)], the facts sought through discovery must be
“essential 10 opposing the summary judgmeni].] This requires a showing
how turther discovery will defeat the motion for summary judgment. To
make this showing, the RBule 56(f) attidavit must include identification of
the probable facts not available and what steps have been taken to obtain
those facts, how additional time will enable [the nonmovant] to rebut the
movant’s allegations of no genuine ssue of material fact].] and why facts

precluding summary judgment cannot be presented at the time of the
affidavit

atern Ch Co, v, Border States Paving, Tnc.. 2014 5.1D. 289 26, 848 N.W.2d 273, 281-82
{citations omitted). Dilatory conduct on the part of a Rule 56(f) movant can be a basis fo
deny relief. First Dakata Nat T Bank v Buba, No, $16-CV-04007-RAL, 2016 WL
T410562, a1 *2(D.B.D. Dec, 21, 2016} As stated in a leading treatise:

[T]he rule will not be applied to aid a party who has been lazy or dilatory

.- The courts will not delay a case to allow discovery when the discovery

sought could have been instituted carlier. especially when there is ne

reason to believe that it will lead to a denial of the motion.. Thus, the

carliest possible wse of the discovery provedures seems mmperative for a

party secking to avoid summary judzment.

Wright & Miller, 10B Fed, Prac. & Proc. Civ. § 2741 (dth ed.) (fooinotes omitted ).

This action has been liled since March 3, 2023, Since that time and presumably
since 2022, Appellants have been sware of the issues in this case and all of the collateral
cases, including the Eviction Action (Tiled April 6, 2023), Rav's Guardisnship (filed
March ¥, 2023), Victoria’s Estate (filed July I8, 2022), Victoria®s Lawsuit (filed June
20:22), and the Collection Lawsuit (filed May I8, 2023). Central to all these cases are

Appellants” allegations that Kelly commutted seane unknown acts of undue mfluence over

Ray and that those acts of Kelly actually unduly influenced Ray to take actions regarding
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VOR and the Trust that Ray would otherwise not have taken. Appellants claim to have
made these allegations since 2022 but have undertaken no meaningful discovery in
almost three vears,”

Under SDCL § 15-6-33. Appellants could have served written discovery upon all
the detendants in this case in March 2023 and expected answers in April or May of 2023,
Appellants have served no written discovery to date. Under SDCL § 13-6-30, Appellants
could have started taking depositions in April 2023, Appellants have taken no
depositions to date.  Appellants noticed Rayv’s deposition but then canceled it. Appellants
apparently claim that Judge Spears™s disnnssals of some of the paties interrupted their
discovery, but they do not explain how. While part of this case came before this Court
under 8DCL § 15-6-34(b), no stay was entered, and discovery could have progressed at
least among the then-remaining parties. Moreover. they provide no explination as to why
they did not do any discovery on their barratry defense. Notably, Appellants asserted to
this Court that Judge Spears did not dismiss their purporfed claims against Kellv, but
Appellants did not even attempi 1o conduct discovery with Kelly.

And, Judge Spears’s dismissal of some of the parties did not prevent Appellanis
from seeking discovery from the dismissed parties either by the nommal discovery rules
used between parties or, in the aliernative, by invoking SDCL § 15-6-45 to issue

document and deposition subpoenas. See alve SDCL § 15-6-27 (allowing depositions 1o

4 This 15 one of the reasons why the Appellants cannot relv on this Court’s recent opinion
m Covle v. MoFarland, 2025 8.1 63, In Cople, the motion for sumimary judgment was
filed less than three weeks after the answer, before any discovery occurred. Fd. ot 934
The Court emphasized that there was “minimal time™ for the nonmovant to procure
dizsputed facts. which explained “why facts precluding summary judgment could nod be
presented.” fd This is inapposite to the current case becaunse, as explained above,
Appellants have had years to conduct discovery on parties and non-parties alike and has
Tadled o do so.
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preserve testimony of partics and non-partics). Indeed, all the non-party discovery that
Appellants now seek m their Rule 56(1) affidavit could have been obtained long ago with
that subpoena power.

A study of Appellants” filings reveals no “specific facts further discovery might
uncover” regarding Appellants” purported claims® apainst Brethren, See Stern Ol
quoted supra. Appellants” brief in opposition to Brethren's motion For summary judgment
says only the following about Rule 56(f):

5 The Colony's summary judgment motion is premature, factually.
The Record mn this case is still a work-in-progress. Facts that bear upon
Raymond’s capacity and the influence over him will be further developed.
If the Record is insufficient to prevent summary judgment now. then the
remedy is further discovery. See, Rule 56(1) Affidavit.

{CR at 1323.) Appellants’ response to Hrethren's fact statement contains one vague
staternent about facts:
to L/ acts
Many of the facts in this case are disputed, Many more will be the subject

of discovery, upon which 1 is reasomable o expect further disputes will
become apparent.

* As stated elsewhere in this Brief, Appellants cannot even decide at this stage m the
litigation whether they are bringing any claims against Brethren or, more important]y,
what those claims are. Appellants” counsel admitted az much at the May 1, 2025 hearing:

At this point in time, the amended complaint does not seek actual damages
for an actual tort against the Colony. Bul an amendment was made
between the onginal complant and now, to make clear that it's possible
that that may occur, depending on what discovery bears out what
involvement they had, whether it was -- vou know, whether the Colony
had direct involvement in this process. There may be, but that's not
something that we need to decide now,

(HT at 41:2-9: CR ot 1642 See also HT at 17:14-18:1: CR at 1618-1619 {“it is,
i essence, not that the Colony 1s being sued. ™).

-3 -
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{ Appellee”s Appx., m 2.)°
While Appellants’ response to Brethren's fact statement also references Rule
S6(F), it only does so once and then only in relation o Kelly:

38. To date, there 15 no evidence of what Kelly did or said 10 Ray giving
rise (o this lawsuit.

MSPUTED, NOT MATERIAL. Undue influence can be shown with
circumstantial evidence, rather than with evidence of certain
statements. It is, of course, premature to seek summanry jud gment in
an undue influence case when discovery is just beginning. See, Rule

5601 Affidavit,

39, To date, there s no evidence that whatever kelly allegedly did or said

to Ray cause Ray 1o change the estate plan. DISPUTED, NOT

MATERIAL. See 458,

{Appellee’s Appx. At 31-32.)

Appellants lack an excuse for their delay in conducting discovery. And,
Appellants fail to cite a single specilic fact that further discovery might uncover 1o
support their purported claims against Brethren, The Circuit Court did not érr by
refusing to allow Appellants™ Rule 56(f) Aftidavit to delay summary judgment in
favor of Brethren,

Given the dispositive deficiencies in this case and Appellants” pleadmgs,

amazingly. they make an affirmative request to this Count to re-plead their case for them:

* This 1= another reason Appellants cannot rely on Coyle. The Cople affidavit asserted
that the boundaries of the Lot were in dispute and identified specific missing legal
recordings and ordinance violations directly materal 1o the case. 2025 5.D. 63, 9 35-36.
Here, Appellants” Counsel’s atTidavit does not even mention Brathren until paragraph 11,
where he makes a vague, speculative claimm that the information requested will show
“aszertions, knowledge. and other indicia™ that Brethren were aware of Ray's supposed
mental incapacity, (CR at 1417} It 15 not apparent how any of the requested discovery
will show any such “indicia.” and no attempt is made to clanfy this tenuous connection.
As such, Appellants have not identified “how additional time will enable [the
notmovant] to rebut the movant s allegations,™ fd. at ¥ 36,
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And, so that there are no further questions as to the contours of reliel

available, and no further accusations that this is an unfounded, frvolous

action, we ask for your opinion to set forth the pertinent law and facts that

permit this action to proceed on its merits. [n shont, we ask for a

substantive decision, rather than a procedural one, to the full extent

permitied here.
{Appellants™ Br., at 48} In other words, Connor and Lance want this Court to choose the
proper Plaintifts in this action that will sunvive dispositive motions practice and appellate
review. Connor and Lance want this Court to choose the proper Defendants that will
survive dispositive motions practice and appellate review, Connor and Lance want this
Court to choose the proper causes of action that will survive dispositive motions practice
and appellate review. They apparently even want this Court 1o drafi their responses o
Brethren's SUMF and add citations to that response to save a lawsuit agaimst Brethren,
That is not this Court’s purpose or function. Such a request entirely supplants the
purposes behind the South Dakota Rules of Civil Procedure, and. this Court’s appellate
TeView,

CONCLUSION

Rescission is a remedy. not 4 cause of action., For all the reasons set torth above,
the Appellants have never been able to articulate a cause of action against Brethren. The
Appellants” admissions at the hearing ervstalized that they have no claim agamst

Brethren

This is a declaratory-judgment action, and so it doesn't look like a normal
case. It is not a plaintifl=versus-defendant case. The analogy that T use is
that it's a sonp case, As long as you have parties that are entitled to a
declaration of rights and you have an adversarial process, the identity of
the parties isn't a5 important a8 making sure that all the parties that are
]'I.-E-DI:EHHJ"'_!-' Al P.I'EE'EIIL

And so0 it 15, i essence. not that the Colony 18 bemng sued. It 15 that the
Colony iz a pecessary party becanse they were a participant to the deed,
and the deed can be unwound., There 15 statutory authorrty for that and
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common-law authority for unwinding a transaction like this that is a
product of undue miluence.

(HT at 17:14-18:1; CH at 1618-1619.) The Court should take the Appellants’ admissions
at the hearing as the final proof it needs 1o dismiss this action against Brethren and (o
dismiss Count 2 seeking rescission. Brethren respectiully request this Court affiom Judge
Pardy’s decizions below,
Dated this 2™ day of December, 2025,
WOODSs, FULLER, SBHULTZ & SMITH P.C.
By 5/ William G, Beck

William G. Beck

seth A Lopour

300 South Phillips Avenue, Suite 300

Sioux Falls, 8D 57117-5027

Phone (605) 336-380)

William. Becki@woodsfuller.com
Seth.Lopouragwoodsfuller com

Eeed Rasmussen

Niggel, Bamett & Schutz, LLP

PO Box 490

Aberdesn. 51 374032
rrasmussenidsbslaw net

Attornevs for Grand Valley Hutterian
Brethren, fnc.
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REGUEST FOR ORAL ARGUMENT
Brethren respectiully requests the opporiunity to present oral argument on these

sy,
Dated this 2™ day of December, 2025,

WOODS, FULLER, SHULTZ & SMITH P.C.

By___/s! William G, Beck
William G, Beck
Beth A. Lopour
3 South Phillips Avenue, Buite 300
Sioux Falls, 8D 57117-5027
Phone (605) 330-3850
Willizm. Becki@woodstuller com

Seth.Lopourg woodsfuller com

Feed Rasmussen

Niegel, Bammett & Schutz, LLP

PO Box 490

Aberdeen, 8D 57402
rrasinssenid@sbslaw. net
Attornevs for Crand Valley Husterion
Brethiren, fng.
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CERTIFICATE OF COMPLIANCE

In accordance with SDCL § 15-26A-66(b)W4), the undersigned certifies that this
brief complizs with the requirements set forth inthe South Dakota Codified Laws, This
brief was prepared usimg Microsoft Word 363, Tines New Roman (12 point) and
contains 9.913 words, excluding the table of contents. table of authorities, and centificates
of coumsel. The undersigned has relied on the word md character count of the word-
processing program to prepare this certiticate.

Dated this 2* day of December, 2025,

WOODS. FULLER. SHULTZ & SMITH P.C.

By o William G. Beck
William Cr, Beck
Seth A. Lopour
300 South Phillips Avenuoe, Suite 300
Sioux Falls, 8D 57117-5027
Phone (603) 336-3890
William, Beckiaiwoodsfuller.com

weih. o &

Feed Rasmussen
Siegel. Barnett & Schutz, LLP

PO Box 490
Aberdecn, 81 57402
1 rrmhslaw,

Attornevs for Grand Valley Hulterian
Brethren. fnc.
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CERTIFICATE OF SERVICE

I hereby certify that on the 2" day of December, 2025, a true and comrect copy of
the foregomg Appellee’s Brief was electromically tiled via Odyssey File & Serve system
to the following;

Danmiel K. Brendiro Tack Hich

Hovland, Rasmus, Brendire & Treynka Prof Richardson Law Firm

LI.C 1 Court Street

PO Box 2583 PO Box 1030

Sioux Falls, 3D 3711 Aberdeen, SD 57402-1030
Attarmey for Fanl O Farrell & Attorney for Kelly O Farrall
Shvline Catile Company

Lee Schoenbeck Creorge Boos

Joe Enckson Susan Yexley Jennen
Schoenbeck & Enckson, PC Boos Jenmen Law Firm, LLC
1200} Mickelson Dr., Suite 310 POy Box 254

Watertown, 8D 37201 Clark, 8D 57225

Attarneys jor Raymond O 'Farrell, the O 'Farrell  Attorneys for Raymond O Farrell
Trust, FOR, fnc., and Estate of Victoria
O Farrell

Dated this 2nd day of December, 2025,
WOODS, FULLER, SHULTZ & SMITH P.C.

By ‘8 Wilhaim G, Beck
William G. Beck
Beth A, Lopour
30 Sonth Phillips Avenue, Suite 300
Sioux Falls, 3D 57117-5027
Phone (605) 330-3890

Willisn. Beckimwoodsfuller.com

Reed Basmussen

Siegel. Barnett & Schutz, LLP

PO Box 490

Aberdeen, 81 57402

Attorrevs for Grand Valley Hutterian
Brethren, fne.
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APPENDIN

1. Response to Statement of Undisputed Material Facts (Grand Valley)
2. Response 1o Statement of Undisputed Material Facts (VOR)
3 Mav 1, 2025 Hearing Transcript

.37

LG01-4F36-2420 v 1



RESPONSE: Response to Statement of Undisputed Material Facts (Grand Valley) Page 1 of

33

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
S+ 555
COUNTY OF GRANT ) THIRD JUDICIAL CIRCUIT
THEESTATE OF PAUL 25CTV23-000015

O'FARRELL, individually; and, as a
beneficiary of the family trust; end, for
the benefit of THE ESTATE OF
VICTORIA O'FARRELL; SKYLINE
CATTLE COMPANY, a South Dakota
corporation; & VOR, INC, a South

Dakota corporation RESPONSETO
PLAINTIFFS STATEMENT OF
UNDISPUTED
L 4 MATERIALTFACTS
(GRANDVALLEY)

KELLY O*FARRELL, an individual;
GRAND VALLEY HUTTERITE
BRETHREN, INC._; a South Drakota
corporation; and THE RAYMOND
AND VICTORIA O'FARRELL
LIVING TRUST, a South Dakota trust.
DEFENDANTS

Pursuant to SDXCL 15-6-56(c){2}, and as their response to the Statement of
Undisputed Facts on Grand Valley's 3/6/2025 motion tor summary judgment,
Plaintiffe state:

t | Objecti

After Paul O"Farrell's passing, he was substituted as a party. Then, toreflect
his passing, as well ag later-discovered factz, Paul’s Estate filed a motion to amend his
original Complaint. That motion 1s pending, However, Grand Vallev's summary

judgment motion and undispured facts relate to the claims within the original

APPENDIX - 001

Filed: 3/20/2025 11:35 PM CST Grant County, South Dakota 25CIV23-000015
Flled 120272025 362 PM C3T Ragemdddd#t State of South Dakata #31101



RESPONSE: Response to Statement of Undisputed Material Facts (Grand Valley) Page 2 of
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Complaint. They do noraddress the Complaint as proposed to be amended.
Therefore, Plaintiffs generally object to the Statement of Undisputed Facts. A
summary judgment motion becomes moot upon the filing of a motion to amend the
Complaint. Plaintiffs notified Grand Valley of the amended complaint prier to Grand
Valley's decision to file its summary judgment motion. Grand Valley filed anyway.
i »

In some instances, the facts affered by Grand Valley are legal contentions,

rather than facts. For example, Grand Valley refers to the O'Farrell family trust as

56,7

“the Bepacable Trust™ on fourteen separate occasions. See, 994, 5, 6,7, 9, 11,12, 24,
26, 48. As discussed below, the Trust was not titled & “revocable™ trust, and, it was
in fact frrevocehle under certain conditions applicable here. The use of the term
‘revocable is disputed in those patagraphs.
Besponse to Undisputed Facts
Many of the facts in this case are disputed. Many more will be the subject of

discovery, upon which it is reasonable to expect further disputes will become

apparent. For its response, the Plaintiffs offer the following:

1. The Hutterian Brethren join and adopt all of The Raymond and Victoria
O'Farrell Living Trust and vOr, Inc.’s Statement of Undisputed
Material Facts, DISPUTED. (Plaintiffs incorporate by reference

their 3/6/2025 “Hesponse to Statement of Undisputed Facts™
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RESFONSE: Response to Statement of Undisputed Material Facts (Gramd Valley) Page 3 of
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regarding VOR's motion for summary judgment. )

2, Raymond and Victoria O’ Farrell owned approximately 1,000 acres of
farmland in Grant County, South Dakota (the ¥ Property *). (Complaint,

4 26). UNDISPUTED,

5. Raymaond and Victoria put the Property into a corporation named vOr,
Inc. (“vOr"). (Complaint, 9 25).

UNDISPUTED. However, further context 15 necessary
regarding VOR and the Trust. The First Amendment to the
Raymond and Victoria O*Farrell Living Trust, signed by Raymond
and Victoria on August 26, 2021, reflects that VOR was synonymous
with the farmland, and, that the farmland was synonymous with the
Trust. The 2021 Amendment states in part:

Trustors recognize that the real property
distributed below is currently owned by
VOR, Inc. However, Trustors anticipate
that the ::nrl:lura,ﬁcln will be dissolved at or
prior to the death of the Surviving Trustor
with minimal income tax Habilicy. In the
event VOR, Ine., is not dissolved prior to the
death of the .-:'urtri\-'ing SpOuse...or cannol be
dissolved with minimal income tax impact,
then the Trustees are instrucied to follow the
overall intent of the real property distributions
sel forth below by distributing shaves af VOR,
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RESFONSE: Response to Statement of Undisputed Material Facts (Grand Valley) Page 4 of
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fnc., in propoviion to the value of the
underlying land, and subject fo the purchase
option set forth below.'

The 2021 Amendment also added a *no contest™ provision,
under which any person challenging the Living Trust would lose
their right to inherit under the Living Trust. The 2021 Amendment
was sent to their children, including Kelly, on March 7, 2022,
advising that the children, as beneficiaries, had 60 days by statute in
which to challenge the trust amendment. No challenge was made,
However, a reasonable inference is that this notice, and the 2021
Amendment was the precipitating event that caused Kelly O*Farrell
to take subversive action to thwart the terms of the Trust, f.e, since
the Trust could not be changed and it greatly favored Paul, Kelly
manipulated Raymond into attempting to withdraw assets [rom it.

Victoria testified to this. “After Raymond and I provided notice
of the amendment to the Trust..., it is my understanding that Kelly
and Rita were resentful more assets were to be distributed to Lance

and Paul than to the other children.™ See, Victoria O Farrell

Affdavit, June 26, 2022, 9 11, found in 25CIV22-000038. The Trust

"The First Amendment iz found in the Gnal three pages of Exhibit &, Part 2, attached to Mr,
Beck's 36/ 2025 Affidavit.
APPENDIX - 004
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RESPONSE: Response to Statement of Undisputed Material Facts (Grand Valley) Page 5 of
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named Paul as a primary beneficiary, and Paul’s children as the

beneficiaries of his share in the event of Paul’s death.

1 Raymond and Victoria owned all the shares of vOr and deposited these
shares of vUr into the Raymond and Vietoria Living Trust (™ Eevocable
Trust™},* which was a revocable trust created in 2011. {Complaint, 97 4,
24-25; Beck AR, Ex. 5 (Raymond and Victoria O'Farrell Living
Trust)).

DISPUTED IN PART. The Trust was not titled a
‘revocable trust,” and, by its plain terms, it was not fully
‘revocable.” Neither Trustor could withdraw the other’s property,
and, a reasonable construction is that neither could withdraw
property without joint consent. And, it was not ‘revocable’ at the
time of Victoria's death. Instead, it actually contained irrevocability
provisions,

In particular, the Raymond and Vietoria O'Farrell Living
Trust (% Living Trust™) upon certain conditions and occurrences,

becomes irrevocable as to actions by interested individuals,

* Use of the term *Revocable Trust” is dsputed througlout, for the reasons set focth o this §4,
and thronghout. This was 4 *“Living Trust" which contained restrictions onaltering its assets and
its terms.
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including Raymond and the descendant beneficiaries. See, a2,
Living Trust Section 14.20. Section 16.08(1),

Any amendment after Vietoria®s death would be allowable
only for the portion ol the Trust known as the “Survivors Trust™.
And, any such amendment would require the surviving Trustor to
have sufficient mental eapacity, and be free from undue influence.
The Survivers Trust only holds Victoria or Raymond's personal
residence and their tangible personal property. Living Trust Section
1.04, 7.02. Sep ales, generally Section 6.

The farmland and/or vOr shares, and the remainder of
Victoria’s property, is held in the portion of the Trust known as the
Marital Trust. See, Section 6.08. Neither Ravmond nor any of the
beneficiaries have authority to amend or revoke that portion of the
Trust. Living Trust Article 8. Section 14.20. Section 16.03(1}.

In this lawsuit, Plaintiffs are seeking restoration of
Raymond®s vOR shares to the Trost (in addition to invalidating the
sale he conducted), Plaintilfs further allege that Raymond qualhifies
a5 a “person who is incapacitated™ under Living Trust Section
16.08(1). After the VOR shares and property are restored, a
successor Trustee would then have the authority to steward

Raymond's and Victoria's interests in the Living Trust, both for
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Raymond during his lifetime, and also for the descendant
beneficiaries. However, any such stewardship must be carried out in
a manner that is free from undue influence and manipulation, by a
party with appropriate capacity. And, there are limitations on what

can be done with the Trust’s assets, discussed further, below.

5. The Revocable Trust conditionally designated the majority of the
Property to be inherited by their son, Faul, which included nine

configuous parcels comprizing 703.33 acres. (Complaint, § 29, 02).

UNDMSPUTED. However, the term “conditionally™ is
misleading, if the intent is to imply that the designation to Paul may
be changed in an arbitrary or unlimited way. And, any change
would have needed to be made by both Raymond and Victoria,
jointly, as well as with sufficient mental capacity, and free from
undue influence.

The intent of the Living Trust, as made clear in The First
Amendment to the Living Trust in 2021, 15 (0 Serve as an asset
transition tool for the family farmland. The mtent is that the
beneficiary designations be hewed to as closely as possible with

respect to the farmland or its proceeds. See The First Amendment to
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RESPONSE: Response to Statement of Undisputed Material Facts (Grand Valley) Page 8 of
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the Raymond and Vietoria O Farrell Living Trust, signed by
Raymond and Victoria on August 26, 2021. Further, the plain
language of the Trust designated Paul®s children as the beneficiaries
who would take Paul’s share, upon his death,

The Marital Trust, funded by operation of the Living Trust
upon Victoria's death, allows Raymond as surviving Trustee a
limited power of appeointment over the Marital Trust half of vOr
shares to the descendant beneficiaries. See, Living Trust Section
£.05. However, Raymond® s limited capacity (and the presence of
undue influence) would preclude Raymond from exereising this

power.

b, The Revocable Trust also conditionally designated two other quarters of
ground ta be inherited by Raymond and Victoria's other children,
Lance, Marcie, Kellv, and Rita. (Complaint, 9 27, 29).

UNDISPUTED, but, again subject to the discussion above

regarding the word “conditionally.”

7 The Revocable Trust :::11'|{|frin'.11|51'|,' HFIT1'£¢4.'| Paiil an l’_l-[jlﬁﬂ-n (in ] E‘nlrl:h:mr.
those two parcels. {Complaint, § 29).

UNDISPUTED, but now largely irrelevant, because the option
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RESPONSE: Response to Statement of Undisputed Material Facts (Grand Valley) Page 9 of
33

terminated at Paul’s death. Grand Valley’s purported contract,
however, clearly interfered with the intent of the Trust, which

creates 4 further inference of the invalidity as to Raymond®s actions.

g. Lance, Marcie, and Rita are not parties to this action, or any of the
related actions: VOR, Inc, and Grand Valley Hutterian Brethren v. Paul
O'Farrell and Skyline Cattle Company {25CIV23-18) (Eviction Action);
In the Matter of the Guardianship and Conservatorship of Raymond
O'Farrell (25GDN23-1) (Ray's Guardianship); Estate of Victoria
O'Farrell {25PR0O22-11) (Victoria®s Estate); Victoria O'Farrell v,
Raymond O'Farrell, Kelly O Farrell {25CIV22-38) (Victoria’s
Lawsuit); and CHS Capital, LLC v. Skyline Cattle Co., Paul O*Farrell,
VOR, Inc, (25CIV 23-27) (Collection Lawsuit).

UNDISPUTED. However, under the statutes pertaining to
Declaratory Judgment actions, any necessary party can be joined.

See, SDCL 21-24-7.

9. The four conditions that must have occurred in order for Paul and his
siblings to inherit the Property under the terms of the Revocable Trust

were: (1) one of the parents had to die, (2) the other parent had to die,
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i3} the terms of the Revocable Trust must have remained unchanged
upon the death of both parents, {4) the shares of vOr, which owned the
Property, must have remained in the Revocable Trust. (Beck Aff., Ex. 5
(Raymond and Victoria O Farrell Living Trust)).

DISPUTED. This is a legal conclusion masquerading asan
undisputed “fact.” Further, this is a gross simplification of a very
complicated trust document, and an even more complicated set of

circum stances.

Further, upon Victoria's death, under no circumstances

could Victoria's share of VOR or her share of proceeds of any land
sale leave the Trust. The only condition remaining for the
descendants to inherit Victoria®s one-half mterest in VOR (whether
a5 land or as proceeds) is the death of Raymond O Farrell.

Upon Victoria*s death, her one-half ownership of vOr, Ine.,
became part of a Marital Trust, a sub-trust within the Living Trust.

See, Section 1.03. Section 6.08. Article 8. The ultimate beneficiaries
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of this Marital Trust are her descendants. Section 8.08. See also
Article 9.

The Marital Trust ensures Raymond receives lifetime trust
income and/or principal under the health, education, maintenance
and support (* HEMS ") standard, which is a limited and objectively
ascertainable standard under the law. Section 8.02. See Est. of
Chancellor v. Comun'r, 102 T.C.M. (CCH) 70 (Tax Court 2011).

Further, Raymond has no power to appoint Victoria’s one-
half share of the vOr, Inc., shares to himself, under the Marital
Trost’s “Limited Testamentary Power of Appointment.” He may
only appoint the Marital Trust property among their descendants,
See, Section B.05. And, as an Interested Trustee, Raymond has no
revocation authority or power over the Marital Trust. See, Article 8.
Section 14.20. Section 16.08(1).

The restrictions on the Marital Trust are so specific in their
protection of the descendant beneficiaries that Raymond would be
required to execute a prenuptial agreement in the event of
remarriage to protect the descendant beneficiaries of the Marital
Trust. See, Section 8.03.

And as a matter of VOR 's corporate authority, there was no

meaningful way in which Raymond could purport to act for VOR
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and sell its assets without interfering with the Marital Trust”s
interest in VOR.

What Victoria attempted to achieve in her Complaint was to
restore the couple’s longstanding estate planning wishes, including
that Raymond’s one-half shares of vOr, Inc., should return to the
Living Trust. Victoria recounted, firsthand, that Raymond had no
tdea what he had done when she asked him about the transfers
related to vOr, Inc., and the Living Trust during her lifetime.
Affidavit of Victoria O Farrell, June 26, 2022 Paragraphs 21-23
found in 25CIV22-000038.

The Plaintiffs® Complaint and Amended Complaint, and the
existing [acts within the Record, state a prima facie case that
Raymond’s shares of vOr, Inc., were improperly withdrawn from
the Trust, and must return to the Trust and remain there until his
death, at which point, Paul’s descendants and Paul’s siblings will
inherit their designated portions o the farmland through vOr, Ine.,
and/or the Trust. See, Article 9.

Any other result would require Raymond and Grand Valley to
demonstrate several things: that Raymond had cognitive capacity to
withdraw his shares in 2022; that he has capacity to withdraw them

now; that his abandonment of the longstanding trust plan is entirely
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free from undue influence; that each action pertaining to VOR
followed corporate notice requirements; and, that the Trust
provisions categorically permitted these actions. (Notably,
Victoria’s shares were never withdrawn from the Trust, and, thus
those shares and any proceeds from them must remain in the

Marital Trust, no matter what.)

10.  Victoria died on July 11, 2022, (Complaint, § 52).

UNDISPUTED.

11. By operation of the Revocable Trust, Victoria®s shares of vOrand her
beneficial interest in the Revocable Trust went to Ravmond. (Beck AfT,
Ex. 5 {Raymond and Victoria O’Farrell Living Trust)).

DISPUTED. Please see response to #9.

12.  Raymond removed all shares of vOr from the Eevocable Trust.
(Complaint, § 34).
UNDISPUTED that a pre forma attempt was made to remove
all shares of vOr from the Living Trust
However, the validity of this action is DISPUTED in several

respects, including as a matter of law and fact. A reasonable
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inference from the Record is that Raymond lacked capacity and/or
was subject to undue influence, and was carryving out Kelly*s
intentions, rather than his own,

Further, even assuming Raymond had capacity or acted [ree
from undue influence while serving as Trustee of the Living Trust,
Raymond acted beyond his authority to remove gll the shares of
vOR from the Marital Trust portion of the Living Trust. His
authority to remove principal for his lifetime care was limited by the
HEMS standard and he had no anthority to appoint the Marital
Trust property to himself, as described in the response to £9,
ibove.*

Finally, Raymond's attempted transler ol 530% of the shares of
vOr from the Living Trust fails as a legal impossibility. As an
apparent *tenancy-in-common’ property in the Trust, Raymond’s
separate share was a right to an interest in the undivided whole:
That iz, a 50% interest in eack share, not a 100% interest in 50% of the
shares. Raymond’s attempt to transfer a full mterest in half the

shares has no basis in propercy law. His rights were limited to an

FThere is further debate about Ba ymond s suthority to remove his separate property interest in
e vOr glaures from the Livieg Trost. The shares presumably ave held as temincy-in-¢ommon
property {although further discovery is needed to understand exact ownership] there is debate as
ta the effect of the transfer and authority of Raymond to sell vOr assets.
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assignment from the Trust to himself of a2 one-half interest in 100%
of vOr's shares, with the shares remaining in the name of the Trust.
Further, Raymond’s dealings with a third-party on behalf of
the Living Trust as co-tenant-in-common gave rise to a fiduciary
duty. See McEwen v, Gotthelf, 31 5.D. 180, 140 N.W. 264, 266 (1913).
The McEwen Court stated, “But the rule is firmly established that,
when one tenant in common acts as agent for the sale of the whole
property to a stranger, then the fiduciary relation arises,” and, “the
law raised a relation of trust between them that required honesty
and fair dealing.” On this basis, Raymond’s sale of all of vOr's
farmland, on behalf of vOr, was in derogation of the Living Trust’s
intent, it was legally impossible, and its attempt was breach of a

fiduciary duty to the Living Trust.

13.  OnJuly 22, 2022, First Interstate Bank initiared a foreclosure on the
Property. UNIMSPUTED.
However, this raises a DISPUTED INFERENCE., As Victoria
O'Farrell attested by Affidavit before her death:
Our lender...has called loans due and threatened

foreclosure action because Raymond —under the negative
influence of my son Kelly — decided he would not provide
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[the bank] with financial information that the bank
required in order for vOr, Ine., to be cligible for
refinancing and to avoid being declared in default.
vOr, Inec., was not in arrears on any ol its own debt service
or loan payments, and none of the other loans for which
vOr, Inc., assets had been pledged as security were in
arrears on any debt service or loan payments. ™
Affidavit of Victoria O'Farrell, June 26, 2022, 99 10-11, found in
25CIV22-000038. Thus, despite the existence of foreclosure

proceedings, the situation was not dire.

14.  Onorabout August 12, 2022, the Hutterian Brethren executed a
Purchase Agreement for the szle of the nine contiguous parcels for $3.2
million (* Purchase Agreement” ). (Complamt, 9 95; Wipl AL, Ex. 1
(Purchaze Agreement)).

UNDISPUTED., but INCOMPLETE.

The Hutterian Brethren, through acknowledgments in the
Purchase Agreement for the sale of the family farmland, had acmal
and imputed knowledge that the sale by Raymond and VOR was the
product of undue influence, lack of capacity, and was an mlira vires
corporate act, and, that this affected the covenants of good title,

The Hutterian Brethren further had knowledge that vOr was

not in genuine financial duress. There was no need for an urgent
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sale of the farmland without a compertitive bidding process and
without public marketing of the farmland. The circumstances of the
sale corroborated the allegations in Victoria’s Complaint in
25CIV22-00038, See, Wipl Affidavit, Exh. 1, Purchase Agreement,

Section 12(b).

15.  The Purchase Agreement also gave the Hurterian Brethren a right of
first refusal to purchase the other two parcels of land held by vOr and
leased rhe two parcels to the Hurterian Brethren. (Complaint, § 97, 08;
Wipf Aff., Ex. 1 (Purchase Agreement}).

UNDISPUTED.

l6.  Asthe only owner of vOr, REaymond signed the Purchase Agreement on
behalf of vOr in his capacity as President of vOr. (Complaint, ] 96; Wipf
Aff., Ex. | (Furchase Agreement)).

DISPUTED. See response to £34, and to #3, 4,5, 9,12, and 14,

1

dbove.

17.  Theland sale transaction closed m October 2022, {Complaint, § 59).

UNDISPUTED.
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&  The Hutterian Brethren and vOr initiated eviction proceedings, vOr,
Inc. and Grand Valley Hutterian Brethren v. Paul O'Farrell and Skyline
Cattle Company case number 25CTV23-000018, to evict Paul and
Skyline Cattle Company from the Property.

UNDISPUTED,

19.  This Court ordered Paul and Skyline Cattle Company to vacate the
Froperty.

UNDISPUTETD.

20.  This holding was affirmed on appeal (2025 5.D. 2).
UNDISPUTED. However, disputed inference that the Circuit
Court order and subsequent holding on appeal is binding on any of
the separate, unrelated issues before the Court in the present
matter. The holding of that case was nothing more than that Grand

Valley was entitled to immedizte possession.

21, Paul died on October 13, 2024.

UNDISPUTED.
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22.  Intheir Complaint, the Plaintiffs allege acts by Paul’s brother, Kelly
O'Farrell (“Kelly™) as the sole basis for their causes of action. (See
Complaint, §9 1, 8, 11-13, 34, 36-39, 42-46, 64, 111- 12).

DISPUTED.

Plaintiff's Amended Complaint, filed by Motion in this
matter on March 6, 2025, alleges *connivance’ by Grand Valley, and
seeks tort damages as may be substantiated by discovery.
Complaint, Paragraphs 107-120. See, alse, Response to Grand

Valley’s Motion to DMemiss, where this issue is fully briefed.

23.  Intheir Complaing, Plaintiffs’ claim that "[i]n 2022,. .. Kelly O'Farrell
matupulated his father Eaymond and engaged m other nnsconduct, in
order to set in motion an improper and illegal set of maneuvers, all of
which were designed to enrich himself at the expense of his parents and
his brother Paul.” (Complaint, § 8).

UNDISPUTED.

24.  Intheir Complaint, Plaintiffs asserts that Kelly was at the center of all
the various maneuvers taken by Raymond, the Revocable Trust, vOr,

Victoria, and the Estate of Victoria O'Farrell, see Complaint, 9 11, and
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Kelly " secretly began an orchestrated effort to alienate and isolate
Ravmond from his family, with the intent of thwarting various features
of Raymond and Victona's Estate plan and disrupting farming
operations, This included, for example: ‘removing” shares of vOr, Inc.,
from the Trust; *separating” Kaymond's and Victoria's assets;
interfering in Paul's lending and farming activities; ‘removing’ Paul and
Victona as officers and directars of vOr, Inc.; attempting to fire the
attarneys that Victoria hired to stop all of this; and, ultimately, signing a
secret agreement to sell nine parcels of family farm ground to the
Hutterite Brethren.” (Complaint, §9 11, 34).

UNDISPUTED, however, disputed inference that PlaintifTs® claims

solely relate to acts or omissions of Kelly O'Farrell. See, eg. #22.

[
LN

In their Complaint, Plaintiffs further assert the Purchase Agreement
signed between vOr and the Hutterian Brethren on August 12, 2022,
was kept secret, no authority was obtained via the probate process, and
no notice was given until after the closing occurred in October 2022,
(Complaint, § 39).

UNDISPUTED.

26.  However, because Reymond owned all of Victoria's shares of vOr by
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operation of the Revocable Trust, and vOr owned all of the Property, the
sale of the Property was not subject to the probate process,
DISPUTED. This is another legal conclusion masquerading as an
‘undisputed [act.’

Victoria’s Estate holds an active interest in the restoration of
all shares of vOr to the Living Trust. And, further discovery will
show whether any Victoria held any individual or other rights that
existed adjacent to vOr’s sale of the farmland. For example, if
Raymond breached his fiduciary duty to Victoria, and, if others
facilitated such breach, her Estate would have an interest in

pursuing recovery for such breach.

et
et |

Nearly seven months after the zale closed, Paul signed a document
purporting to be a “Notice of Rescission.™ (Wipf AfE, Ex. 2 {Notice of
Rescission}).

UNDISPUTED. The document speaks for itself. And, as argued in
Plaintiffs* Response to the Motion to Dismiss, there is no legal

requirement that a rescission abide by specific formalities.

28.  Paul signed the purported Notice of Rescission allegedly as VOR's

president. (Id.)
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UNDISPUTED. See #27.

25, Other than recite the legal description of the property subject to the
Purchase Agreement, the purported Notice of Rescission states, in Full:
Faul O Farrell, as duly-elected President, and on behalf of
v, Inc., gives notice of rescission of that certain real estate
transaction involving the real property listed below. By this
MNotice, vOr, Inc. offers to restore to Grand Valley Hutterian
Brethren, Inc., that which vOr, Inc. has received from them

under the contract, upon the condition that they shall do

likewise. (Id.)

UNDISPUTED. See 827,

30.  Mearly seven months after the sale closed, Paol sent the purported
Motice of Rescission to the Hutterian Brethren, ostensibly on behall of
viUr, and offered to restore to them that which vOr received from them
under the contract, upon the condition that they shall do likewise.
(Complaint, ] 105; Wipf Aff., Ex. 2 {Notice of Rescission]).
UNDISPUTED.

See §27.

5. Paul did not include First Interstate Bank in the purported Notice of

Resecission.
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LUNDISPUTED. See §27. Mor was there a need to include the Bank

in the Notice. That is not how rescission works.

32,  Paul did not include his siblings in the purported Notice of Rescission.
UNDISPUTED. See £27. Nor was there a need to include his

Siblings in the Notice. That is not how rescission works.

33.  Paul did not include Raymond in the purported Notice of Rescission.
UNDISPUTED. See £27. Nor was there a need to inclode Raymond

in the Motice. That is not how rescission works.

34.  Paul has not tendered the $3.2 million to the Hutterian Brethren.
UNDISPUTED.
However, again, that is not required. A notice of rescission is
valid if it offers to restore to the other party what was conveyed, if

they do likewise.

35, Paul did not present a Fru]'r{:lﬁt-:i mortgage or note from First Interstate
Bank, or any other bank.

UNDISPUTED. Nor was this necessary. Nee, # 34.
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36, Paul has not alleged that he has approval to restore the $3.2 million or
that he has $3.2 million to give to the Hutterian Brethren on behalf of
vor,

UNDISPUTED. Nor is it necessary to allege this. See, #34.

37. Mo signatory to the land sale transaction has rescinded the Furchase
Agreement or sought to nnwind the land zale rransaction.
DISPUTED. If VOR is 2 “signatory™ to the land transaction, then
this is disputed, because a reasonable inference from the Record® is
that Paul was the last duly elected President until ousted via
Raymond’s illegal acts, and, thus Paul, on behalf of VOR, rescinded

the transaction.

38.  Paul does not, and did not, own any shares of vOr.
UNDISPUTED. However, this is irrelevant. Paul was the

President of VOR and did not need to be a shareholder to exercise

* Sew, generally, Affidavit of Victoria O Farrell, and Affidavit of Alex Hagen (Exhibits). Her
affickavit and the various exhibitz demanstrate a failure of corporate natice for the removal of
afficers.
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that authority.

39.  Paul was not the President of vOr at the time of execution of the
Purchass Agreement.
DISPUTED. See, £ 37.

It is undisputed that Paul O*Farrell was named vOr President
in 2012, per records on file with the South Dakota Secretary of
State, the year after Raymond and Victoria established the Living
Trust in 2011.

It is undisputed that Paul remained President of vOr, per
records fled with the South Dakota Secretary of State for all vears
therealter until 2022, i.e., at the same time as Victoria is sounding
the alarm about Kelly’s manipulation of Raymond with regard to
VOR. A reasonable inference from the existing Record, and which
will likely be borne out from further discovery, is that Paul’s
removal as President was the product of undue influence and a
failure of corporate authority, all of which was the product of
Kelly’s jealous orchestration. Notably, Kellly soon appears on
Secretary of State filings, when his name had never previously
appeared on any corporate filings.

As described in Victoria's Complaint and AfGdavit, pre
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Jorma, but illegal actions were taken to make it appear Raymond had
taken over as President of vOr, However, Victoria attested that
Raymond did not understand what he had done, and her
mteractions support the conclusion Raymond lacked capacily to
serve as officer of anv business organization.

Paul was thus legally justified in claiming he remained the
President of vOr.

40.  Paulis not a director, owner, ar shareholder of vOr.
Paul is deceased. However, DISPUTEID, in that Panl was a
Director and Officer of vOr at all times from 2012 until his
attempted ouster in 2022, These attempts are without legal effect,
for the reasons sel lorth in £39.

41.  Paulis not a trustee of the Trust.
UNDISPUTED.

However, at the time of his original Complaint, Paul was
named in the Living Trust as Suecessor Trustee. See, Living Trust
Article 3. Paul sought Raymond’s removal and to be appointed
Trustee in place of Raymond. That same relief is available now, but

to other individuals who can replace Raymond.

42.  Paul did not possess the authority to enter into the Purchase Agreement
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on behalf of wOr.

DISPUTED. See #39-41. Like any corporate officer, Paul had
authority to act for VOR as its President, provided that the actions
were authorized by the Company and did not violate the terms of the

Trust.

43.  Paullacks any authority to challenge and rescind the Furchase

Agreement on behalf of any party to the contract,

DISPUTED. See #39-41. Paul is now deceased, and the Plaintiffs

have authority to challenge the transaction.

44.  Paul does not own the property subject to this lawsuit in his individusl
capacity or in any representative capacity for vOr or the Trust.
UNDISPUTED. Paul is deceased. However, the farmland was held
in the title of vOr and the Trust, and for the reasons set forth above,
and in his Complaint and in Plaintiffs’ Amended Complaint, Paul
held a legally cognizable interest in the transaction related to the
farmland. The same is true of Skyline Cattle, as well as Paul’s

descendants as trust beneliciaries.
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45.  Om March 30, 2023, Hotterian Brethren’s counsel rejected Faul’s
purported Noticed of Rescission. (Wipf Aff., Ex. 3.)
UNDISPUTED. Notably, the rejection of the Rescission did not
challenge Paul®s authority to issue the Notice, and simply said that

Grand Valley did not agree toit.

46.  Paul’s Complaint requests the Court to rescind the land transaction and
for the Court to "impose a constructive trust on the deeds of the land
conveved, as well as upon any funds flowing from the transaction,™
(Complaint, 9 106).

UNDISPUTED, except this reliel is now found at 111 of the

Amended Complaint.

47.  Alternatively, Paul requests “[i]f rescission is not available, then, in that
case Paul O "Farrell is entitled to an award of damages for unjust
enrichment, and, otherwise.” {Complaint, 107)

UNDISPUTED, except this relief is now found at 9112 of the

Amended Complaint.
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48.  Paul claims damages are available for Rayvmond, Victoria, Victoria’s
Estate, the Revocable Trust, and vOr based on Kelly's acts, and
“[d]iscovery will determine the extent and nature of the tort
claims... Such damages would be gvailable 45 a result of conversion,
breach of fiduciary duty, and tortious interference with their expected
and established relationships.” (Complaint, § 111).

UNDISPUTED, except this assertion is now found at 116 of the

Amended Complaint and has been revised.

49, Raymond is not & party to this lawsuir. DISPUTED. Raymond
noticed his appearance in April 2023 and has not withdrawn as a

party. His presence as a party is appropriate under SDCL 21-24-7.

50.  Paul claims *[dJamages...appear to be available to Skyline Cattle and
Paul O'Farrell as a result of kelly O'Farrell’s tortious interference in
their expected and established relationships.” {Complaint, § 112).
UNDISPUTED, except this assertion is now found at 9117 of the

Amended Complaint and has been revised.

5. Paul expressly disclaims any tort damages against the Hutterian
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Brethren. (Complaint, § 114).

DISPUTED. The Amended Complaint (formerly at 7114 and now at
9119) has been revised, and it no longer disclaims tort damages
against the Hutterian Brethren. Instead, the Amended Complaint at
Y120 now seeks tort damages: * And, if and as discovery shows
would be warranted, tort damages may be sought from the Hutterite

Brethren.®

52, He stares, “No tort damages are sought from the Hutterire Brethren,
and Paul sincerely apologizes that they must be made a part of this
ordeal.” (Id.) (emphasis in original).

DISPUTED. See #51.

53.  The Complaint does not allege that the Hutterian Brethren are

wrongdoers or had any notice of any alleged undue influence or fraud.

DISPUTED., See #51.

54. The L'.{:lnl.[:l|uir|1 does not a"ug: Hutterian Brethren conmved with 1{&“:.'.
DISPUTED. The Amended Complaint at §7107-110 Hﬂﬁgtﬁ the

Hutterian Brethren cormived as to the disputed transaction. The
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Record bears undisputed proof of their willful knowledge of the
undue influence over Raymond and his lack of capacity. In short,
Grand Valley had actual and constructive knowledge that the land
transaction was a product of invalid corporate acts, fraud, and

undue influence,™ and that Rayvmond had limited capacity.

55.  Count 1 of Plaintiffs’ Complaint dees not allege a cause of action against
Hutterian Brethren.
DISPUTED. See 251-54. See, also, Chapter 21-24 (Declaratory
Judgment Act). Grand Valley is a necessary party to resolving

questions related to the corporate acts of VOR.

56.  Count 2 of Plaintiffs’ Complaint alleges a remedy, not a cause of action.

DISPUTELD, See #51-54,

57.  Count 3 of Plaintiffs Complaint does not seek any damages against
Hutrerian Brethren.

DISPUTED. See #51-54.

58.  Todate, there is no evidence of what Kelly did or said to Ray giving rise
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to this lawsuit.

DISPUTED, NOT MATERIAL. Undue influence can be shown
with circumstantial evidence, rather than with evidence of certain
statements, Itis, of course, premature to seek summary judgment in

an undue influence case when discovery is just beginning. See, Kule

56(f) Affidavit.

59.  To date, there is no evidence that whatever Kelly allegedlv did or said to
Ray cange Ray to change the estate plan. DISPUTED, NOT

MATERIAL. Sec #58.

Dated this 20" day of March, 2025,
HOVLAND, RASMUS,
BRENDTRD, PLLC

L8/ Darzel K, Brendpro

Draniel K. Brendtro

326 E. 8" Street, Suite 107

PO Box 2583

Sioux Falls, SD37101-2583
(605} 951-9011
dbrendtro@hovlandrasmus.com
Artorneys for Plaintiffs

CERTIFICATE OF SERVICE

1 certify that on the 207 day of March, 2025, a true and correct copy of the
foregoing was filed and served through the Odyssey File & Serve System upon:
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Lee Schoenbeck

Joseph Enckson

Schoenbeck & Erickson, PC
1200 Mickelson Dr., Ste, 310
Watertown, 5D 57201
les@schoenbecklaw.com
os@schoenbecklaw com

Beed BRasmussen

Siegel, Barnett & Schutz, LLP
PO Box 490

Aberdeen, SD 57402
Rrasmusseng@sbslaw.net

William G. Beck

Woads Fuller Shultz & Smith P.C.
300 South Phillips Avenue, Suire 300
Sioux Falls, 5D 57117-5027

Phone (605) 336-3800

William. Beck@woodsfull

Jack Hieb
BEICHARDSOMN LAW
1 Court Street
Aberdeen, SD 57401
ihieb@@rwwsh.com

George Boos

Suszan Yexley Jennen

Boos [ennen Law Firm, LLC
PO Box 254

Clark, SD 57225
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
- 585
COUNTY OF GRANT ) THIRD JUDICIAL CIRCUIT
PAUL O'FARRELL, individually; and, as 25CTV23-000015

4 beneficiary of the family trust; and, for the
benefit of THE ESTATE OF VICTORIA
O'FARRELL; SKYLINE CATTLE
COMPANY, a South Dakota corporation;
& VOR, INC, a South Dakota corporation
PLAINTIFF>

RESPONSE TOSTATEMENT OF
V. UNDISPUTED MATERIAL FACTS

KELLY O'FARRELL, an mdradual;
GEAND VALLEY HUTTERITE
BEETHEEN, IMC.; a South Dakota
corporation; and THE RAYMOND AND
VICTORIA O'FARRELL LIVING
TEUST, a South Dakota trust.
DEFENDANTS

Pursuant to SDCL 15-6-56{c)(2), and as their response to the Statement of Undisputed

Facts, Plaintiffs state:
General Ubjection

In nineteen separate instances within their Statement of Undisputed Facts, the
Drefendants refer to Plaintiffs' attomey by name, and, they allege that such statements are
“undisputed facts.” Flaintiffs" attorney is not a party, and there is no basis toinclude him
within a recitation of “facts™ of the case.

Comments referning to opposing counsel by name in this manner are impermissible,

C.f, United States v. Holmes, 413 F.3d 770, 775 {8th Cir. 2005) (*'they improperiy encourage
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the [Court] to focus on the conduct and role of [the party®s| attorney rather than on the
evidence'). Pleadings are the statements and claims of ife pariies, not of counsel.

Further, the pleadings speak for themselves. Describing the Complaint via pages and
pages of commentary is not what is contemplated by “material facts.” Ses, Parsons 0. Dacy,
502 N.W.2d 108, 110 (5.D. 1993) (a fact is only ¥ material™ when “it would affect the
outcome of the suit under the governing substantive law™ ).

Thus, paragraphs 1,2,5,6,7,8,9,12 13,17, 18, 20, 24, 25 27, 3%, 34, 35, and 36 are

defective and fail to state “matenal facts™ underlying the claims or defenses of the litigation
as required by SDCL 15-6-56(¢)(1). Each of those paragraphs should be stricken.
Objection as to Testimony by Raymond O Farrell

The Defendants’ motion relies upon an affidavit submitted by Raymond O'Farrell.
Raymond's capacity is in question; and this lawsuit alleges that he is being manipulated into
executing documents. A reasonable inference fram the Kecord is that any fact he isalleging
1g untrue. Further, it will take discovery in this matter to verify to what extent Raymond can
participate in these proceedings and submit affidavits and testimony,

Response to Undisputed Facts
Iri an effort to restate the facts that the Defendants appear to be asserting, PlaintifTs

have adjusted Diefendants’ statements of fact, using brackets to remove the defective

language and focus on actual facts.
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Even if the Defendants had properly asserted their facts with reference to the record
and without reference to counsel, over half of them are still disputed. And some of them are
just statements of law.

. [The Complaint] has named VOER, Inc., a South Dakota corporation, as a plamtiff
in this proceeding because [Paul O Farrell, now deceased] used to be an officer in
the corporation. {Complaint § 5.) UNDISPUTED AS MODIFIED.

2. In multiple paragraphs in the Complaint, [the Complaint] recognizes that [Paul]
was not a current officer or president of the corporation. (Complaint 99| 34 & 73.)
DISPUTED AS MODIFIED. The Complaint in paragraph 34 uses intentional
quotation marks as to the assertion that Paul and Victoria were “removed™ as
direetors and officers, with the intention of alleging that the purported
removal was ineffective. Paragraph 73 states that the elections were void,
and, thus ineffective, by which Paul would still be an officer of the
COTpOTA tion.

3. The 2022 Amnual Report of VOR, Inc. identifies the president as Raymond Alvin
O'Farrell, and does not identify Paul OFarrell as an officer, director, or
shareholder. (Ex. 1: 2022 Annual Eeport of VOE, Inc.). UNDISPUTED, BUT
DISPUTED INFERENCE. Filing a form with the Secretary of State does not
prove someone is or is not an officer or director or shareholder.

4. VOR, Inc. retained Schoenbeck & Erickson, PC, to represent it in this litigation
and other prior litigation. (Notice of Appearance and Supplemental Notice of
Appearance; Aff. of Raymond O'Farrell.) UNDISPUTED.

n
h

[Plaintiffs'] pleadings are alleging actions against VOR, Inc., not on behalf of VOR,
Inc. as a plaintiff, (Complaint pp. 18-21.) DISPUTED AS MODIFIED. The
Complaint sought relief on behalf of the corporation, and, Paul sought
rescission on behalf of the E:I'Ir'['ll;l'l'ﬂﬁl;l‘ﬂ-

6. |Plaintitfs are| seeking damages against VOR, Inc. in paragraphs 107 and 108 of
[their] Complaint. {Complamt.) DISPUTED AS MODIFIED. These
paragraphs argue that in the alternative “if rescission is not available, then, in
that case Paul O’Farrell [ and, now his Estate| is entitled to an award of
damages for unjust enrichment.”
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8

14,

1L

[Plaintiffs 1ssued] a Complaint naming the Estate of Victoria O Farrell as 4
beneficial plaintiff. {Complaint.) UNDISPUTED AS MODIFIED.

[The Complaint] allege[s]... Paul O Farrell, [now deceased] was an interested
party in Victoria's Estate, and therefore, he can bring this suit on behalf of
Victoria's Estate. (Complaint ] 6.) UNDISPUTED AS MODIFIED. Thisisa
legally true premise. In situations where the fiduciary of an estate is unwilling
or unable to act, there is substantial authority allowing other interested
parties to intervene. See, Beachy v. Becerra, 609 N.W.2d 648, 651-51 (Neb.
2000) (citing 31 AmJur2d Executors and Adminisiraiors, § 1285 (1989))
(interested party to an Estate is permitted to bring or enforee claims for the
benefit of the Estate when the Personal Representative has failed to act, or when
his interests are antagonistic to the Estate, or are otherwise collusive).

[The Complaint] recognizes that... Panl (V' Farrell, [now deceased] was not the
personal representative of the Estate of Victoria O'Farrell, (Complaint 9 6, 54-
58.) UNDISPUTED AS MODIFIED, BUT DISPUTED INFERENCE. See,
Response to T 8.

Raymond A. O'Farrell 15 the special admimstrator of the Estate of Victona
O'Farrell. (Ex. 2: Order Appt. Spec. Admin. and Letters of Spec. Admin.)
LEGALLY DISPUTED. Plaintiffs allege that Raymond's appointment was
procedurally defective, and, that his service in the role of Special
Administrator is subject to an unwaivable, inherent conflict of interest. See,
Estate of Victeria O 'Farrell, 25PRO22-11.1

Schoenbeck & Erickson, PC, is the law firm retained by Raymond O'Farrell, as the
SFI:A.‘.;.!' Admumistrator of the Estate of Victona O Farrell. I:t;t 3- Motice of
Appearance in Estate; Aff. of Raymond O'Farrell.) LEGALLY DISPUTED AS
TOTHE VALIDITY OF RAYMOND'S APPOINTMENT. 5ee, Response (o
7 10.

' Raymond's role as special adminisirator woukd place his interests at odds with Victoria’s interests in
opposing the land transaction. He would end up onboth sdes of the VOR cliims, which makes his interests
“aniagonistic to the Estate or otherwise collusive.” See, Hampohie i Powel, 10 Neb. App. 148, 155, 626
BLW.2d 620, 626 (2000} { " executor is not *legally competent” 10 act in that capacity, where his duties wonld
recpaire him to presecute on behall of adversary litigants, 2 suit which he would a2 the same time deferd as an
indhividual. 7} {cilations omitled). Ses, alm, S R.Civ P, 17(2) (the real parly ininlenesl rud requires
copmizable parties on bodh sides of 4 suit).
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12. Count 2 of [the] Complaint seeks recission of the $3.2 million dollar land sale that
VOR, Inc., entered mto with the Delendant, Grand Valley Huttenan Brethren,
Inc. (Complaint pp. 18-21.) UNDMSPUTED AS MODIFTED.

13. [The] Complaint references and incorporates the August 12, 2022, Purchase
Agreement. (Complaint §7[95-97.) UNDISPUTED AS MODIFIED.

14. The seller under the Purchase Agreement is VOR, Inc., and the individual signing
on behalf of the corporation is Raymond A. O'Farrell. (Ex. 4: Purchase
Agreement, p. 10 of 10.) UNDISPUTED.

15. Raymond A O'Farrell was the president, director, and owner of VOR, Inc. in
Angust of 2022. (Ex. 1: 2022 Annual Report of YOR, Inc.). DISPUTED. The
Complaint, the attachments to it, and the Record generally demonstrate that
Raymond®s election as president, director, and owner of VOR are disputed,;
the disputes include a failure to follow corporate formalities and notice
provisions, and, capacity questions, and questions of undue influence.

16. The Chicago Title Insurance Company issued an Owner’s Policy to Grand Valley
Hutterian Brethren on completion of the transaction, which would indicate that
VOR, Inc. conveyed good title to Grand Valley. (Ex. 5: Owner's Policy.)
DISPUTED INFERENCE. Although a policy was issued, Defendants®
assertion about its significance demonstrates a misunderstanding about title
msurance. 'T'he issuance of a policy indicates that a preminm was pard to
msure against the risk that good title was sot conveyed. The issuance of a title
policy does not in any way mean that good title in fact was conveyed.

17. [There is no] plamtiff that has the legal capacity to challenge a real estate
transaction between VOR, Inc. and Grand Valley. FOR, fne 9. Evare of Panl
OV Farrel], 2025 5.D. 2, 9 28, DISPUTED. Interested parties to the Trust, and
miterested parties to the Estate of Victoria can make such challenges. For
example, Connor (3’ Farrell is such a party, as an heir of Paul, a2 a beneficiary
of the Trust, and, as the personal representative of Paul’s Estate.

18. [Paul O'Farrell, now deceased was] alleging that he would have been the
beneficiary of an estate plan that would have given him some of the real property, if
he had in fact inherited it. {Complaint 99 92-95, 97.). UNDISPUTED.
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19

20.

22.

24

There is no legal basis to assert a claim that you can bring a lawsuit because you
had hoped to inhent certain assets that you, in fact, didn’t inherit. Estate of Lynch
v, Lymen, 2023 5.0, 23, 941, 991 N.W.2d 95,109, DISPUTED. This is a flawed
statement of law, rather than a statement of undisputed fact. Trust
beneficiaries have standing and ability to seek protection of trust assets,
mncluding when the Trustee fails to do so. See, I Re Betty Lahrs Trusi, 443
N.W.2d 646 (5.1, 1989) (“Preservation of the trust and assurance that its
purpose be served is of paramount importance in the law.... The interests of
the remaindermen in this trust must alse be safeguarded.™); Matter of Estate
af Calvin, 2021 8.D. 45, 7 18 {quoting Restatement { Third) of Trusts § 107
{2012) “[a] beneficiary may maintain a proceeding related to the trust or its
properiy against a third party only if.. the trustee is unable, unavailable,
unsuitable, or improperly failing to protect the beneficiary's interest.™);
Estate of Lynch v. Lynck, 2023 5.D. 23, 741.

[Plaintiffs allege] in paragraph 105 of the Complaint that [Paul O Farrell, now

deceased| 155ued a Notice of Recission to Grand Valley, {Complaint; Ex. &: Notice
of Recission.] UNDISPUTED, AS MODIFIED.

. Grand Valley responded with a rejection to the Notice of Recission. (Ex. 7:

Rejection to Recission.) UNDISPUTED.

Paul O*Farrell had no legal basis that he could have produced for the Court for
how a party that had hoped to inherit real property could rescind a contract where
the owner of the property sold it before the beneficiary ever inherited it
DISPUTED. Similar to Paragraph 19, this is a flawed statement of law, rather
than a statement of undisputed fact. Trust beneficiaries have standing and
ability to seek protection of trust assets, including when the Trustee fails to do
S0y S'ﬁ."q’,.'j Hﬂpﬂﬁ.‘iﬂ Lo [‘.u,ragraph 16,

. The Purchase Agreement indicates in paragraph L1 on page 5 of 10 that no perscnal

property was included in the transaction, 1t anly mncluded the real property owned
hy \"ﬁﬁ, Ine, {F:; 4: Purchase ﬂfﬂ‘:ﬂ:m L*r:n!-:J IINDSPUTETD.

.| Plaintitts assert| in paragraphs 107 and 108 of the Complaint a claim for money

damages against [...] VOR, Inc.! (Complaint.) UNDISPUTED, AS
MODIFIED. These paragraphs argue that in the alternative “if rescission is
not available, then, in that case Paul O"Farrell [and, now his Estate ] is
entitled to an award ol damages lor unjust enrichment.” The basis ol this
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claim is because Paul personally invested over a million dollars of his own
funds to improve the real estate, for which he was never compensated,
Complaint, 99 107-108.

25, [Plaintifts] plead on page 22 of the Complaint a Count 3 for ® Tort Damages.™
(Complaint p. 22.) UNDISPUTED.

26. Schoenbeck & Erickson, PC represents Kaymond O Farrell, the Estate of Victoria
O'Farrell, VOR, Inc., and the Raymond and Victoria O'Farrell Living Trust.

(Notice of Appearance and Supplemental Motice of Appearance; Aff. of Raymond
' Farrell.) UNDISPUTED.

27. Mr. Brendtro does not represent, as he alleges in paragraph 111 of the Complaint,
“Raymond, Victoria, her Estate, the Family Trust, and the Trust Corporation.
(Complaint; Notice of Appearance and Supplemental Notice of Appearance; AfF.
of Raymond O'Farrell ). DISPUTED. Paragraph 111 is reprinted below. This
paragraph does not make any assertions as to representation. Paragraph 111
simply observes that various parties appear to have been damaged by Kelly
(*Farrell’s wrongful acts, and that they may hold the right to recover under
theories of conversion, fiduciary duty, and tortious interference.

111, DAscovery will determine the extent and nature of the tort claima. At present, asa
result of Kelly O'Farrell's wrongful acts, a recovery of damages appears to be
avatlable for Raymond, Yictana, her Estate, the Family Trust, and the Trost
Ceeporation. Such damages wounld be availahle as a resule of cenversion, breach of
Gduciary duty, end lortious interference with their expected and established

reslal omnslvi e

28, Count 11s 2 collection of claims vaguely asserted by Paul O'Farrell with respect to
VOR, Inc., the Raymond and Victoria O*Farrell Living Trust, Victoria O'Farrell's
Estare, and concerning occupancy rights of Skyline Cartle Company and Faul
' Farrell, pursuant toa 2022 oral ag lease. (Complaint pp. 14-18.) This is not a
staternent of fact. Count1 speaks for itself, and, it specifies several issues
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Fir

30,

3l.

32.

suitable for resolution in a declaratory judgment action.

Paul O*Farrell and Skyline Cattle Company have no rights to possession under
2022 oral ag lease. FOR, Inc. ». Estate of Pani OFarrell, 2025 5.D. 2.
DMISPUTED. The Court’s opinion held that Paul and Skyline do not have
rights to fmmediale possession.

Paul O’Farrell sought to intervens in the litigation referred to in paragraph 53 of
his Complaint. {Complaint.) UNDISPUTED. (This “litigation ™ is referring to
Victoria O"Farrell's lawsuit, in which she explained that Raymond was being
manipulated by Kelly O'Farrell into making corporate and trust changes that
he did not understand., 22CTV22-38)

At the hearing from that proceeding, which hearing Mr. Paul O Farrell was a party
ta, Circuit Court Judge Robert Spears issued the following Order on October 26,
2022

ORDERED, ADJUDGED, AND DECREED that the Mation to Intervene
13 denied, as the Trust atissue is 3 Revocable Living Trust and, at a
minimumn, it allowed Raymond O'Farrell to withdraw certain assets and
assign them to amselt, mcluding at least 50% of the shares of VOR, Inc. that
were contributed;

(Ex. 8: Order.)

DISPUTED INFERENCE. The rulings in Victoria®s case have
no legal weight because they were not ever redoced to a final,
appealable judgment. Instead, Raymond dismissed Victoria's
case. The Court upheld that voluntary dismissal. EsL af

O Favell v. Grand Valley Hutterian Brethren, Ine., 2024 5.D, 8],
q 7. “A voluntary dismissal leaves the situation as if the lawsuit
had never been filed...."” FEDERAL CIVIL RULES HANDBOOK,
978 (2015); Nelson v. Napolitano, 657 F.3d 586, 588 (7th Cir.
2017} (“the effect of a voluntary dismissal is to turn back the
clock; it is as if the plaintfTs lawsuit had never been brought™).
Raymond cannot rely upon any of those rulings because his
attorneys dismissed the case.

On December 18, 2024, the South Dakota Supreme Court dismissed Paul
O'Farrell’s appeal of the Order that denied his intervention. (Ex. 9 Order
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Dismissing Appeal.) UNDISPUTED.

b
L2k

. VOR, Inc. has never requested Daniel Brendtro to serve as their attorney. (AfT of
Raymond O'Farrell.) DISPUTED. Paul O'Farrell, as an officer of VOR (and,
alleging that any subsequent elections were void) brought a Complaimt
seeking relief on VOR"Y's behalf, See, Complaint, including: 99 34; 73; 105;
106; 68-75.

i4. The Estate of Victoria O Farrell has never asked Daniel Brendtro to serve as their
attorney. { AL of Raymond O'Farrell.) UNDISPUTED.

35. With respect to the occupancy right, [Plaintiffs] in paragraph 85 of [the]
Complaint refers to the Notice received by Skyline Cattle and Paul O'Farrell. (Ex.
|0: Notices of Termination of Leases.) UNDISPUTED.

3. The Sonth Dakaora Supreme Court has decided this issue, and [Plaintiffs] cannor
assert that VOR, Inc. and Grand Velley lacked the authoriry to issue the notice.
VOR, Inc. v. Estate of Paul O Farrell, 2025 $.0. 2. DISPUTED. The Court
ruled that Paul and Skyline did not have immediate occupancy rights, but left
all other matters and disputes unresolved.

Dated this 6™ day of March, 2025.

HOVLAND, RASMUS,
BRENDTRO, PLLC

Damel K. Brendtro

326 E. 8 Street, Svite 107

PO Box 2583

Sicux Falls, S[3 57101-25583
(A0S 951-9011
dorendrro@hovlandrasmus.com

Atterncys for Plaitiffs
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CERTIFICATE OF SERVICE

I certify that on the 6™ day of March, 2025, a true and correct copy of the foregoing
was filed and served through the Odyssey File & Serve System upon:

Lee Schoenbeck

Joseph Enckson
Schoenbeck & Enckson, PC
1200 Mickelson Dr., Ste. 310
Watertown, 5D 57201
joeddschoenbecklaw.com

Reed Rasmussen

Siegel, Barnett & Schutz, LLP
PO Box 490

Aberdeen, 5D 57402

Erasmussen@sbslaw.net

Willizm G. Beck

Woods Fuller Shultz & Smith P.C.
300 South Phallips Avenue, Suite 300
Swux Falls, SD 57117-5027

Phone (605) 336-3890

Jack Hieb
RICHARDSOMN LAW
I Court Street
Aberdeen, 5[ 57401
hieh I

Gieorge Boos

Susan Yexley Jennen

Boos [ennen Law Firm, LLC
PO Box 254

Clark, SD 57225
{-m[gg,hggg@ Eﬂlﬂgﬂﬂﬂ],gm
5 ; b

0 APPENDIX - 043

Filed: 3/6/2025 10:04 PM C5T Granl Counly, South Dakola 25CIVZ3-000015
- Page 1370 -



RESFONSE: Response to Statement of Undisputed Material Facts Page 11 of 11

A Ihameed K, Brematro
Cramel K. Brendtro
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APFEARANCES :

FoR PLAINTIFES THE ESTATE OF BRI OV FARRELL & SEYLINE CARTTLE
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o
—
e

WOR,

LEE &. EBCHOENEB=ZCK, ES(.
Schesnkbeck & Bricksdens PO
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ol

[ 1]

L]

1d

al. v.

THURSDAY, MAY 1, 2025, 10:00 A.M.
HILBANE, S0OUTH DARKOTA
——m i ——

THE COURT: Good mocning, &verybody.

MR. BECK: Buood morIning.

THE COURT: For the record, your right, my Left, plaase
stakts wour namea Lor my oours reporter and who vou represent.

ME. BECK: Eill Beck, Fepraegeiting DefendantC Grand Vallay
[Mutterian Drethren, Inc.

ME. RASMUSZEN: HKeed Rasmusssn, also repressnting Grand
Valley.

MR. SCIMEHNDOCCE:  Les Schosnbeck, representling YWoOR and
Raymond O'Farrell and any-of the hats that Raymond wesrs.

THE COURTI Abhd what was tha- Llast partt

MR. SCHOENEBECE: I zaid, army of the hata thaz Raymornd
wvears. He is the specizl administrazor of the sszate.

I'm co-pounsal with ankage Boog, rour Hondyr, Geasrdgs BLos
lg == because he's not up unzil The probate matter,

HMR. BRE: George Bocs., 1 represent Vic-oria M FarrellTa
gztats, Your Honor.

THE COURT: oOkay. And; Mr. Brendtro?

HMR. BREHNZTRO: And Dan Brerd-ro for —he Tlaintiffs,
innluding Conner Q1Farrall and Tatos Q'Farrall.

THE UoUEY: 13 there anybody else Ln the audience that

thin+ss they'ce goinmg to talk? Aztormeys? Mro. Lopous?

Daniel F. Peldhaus Rsporking
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ol

[ 1]

L]

1d

al. v.

FME. LOPOUE: Mo, Your Honor.

THE COURT: All righ=-. Okay, we are going to starct off
with 25CIVE3-15.

The Jeferndants each have filed motions for summacy
judgment, Grand Valley also filed a motion Zo dismisa. WeTll
take those twe motions flret, and then wa'tll talk about the
metion Lo amend and the Rule 25 Examination.

Me. Back, are yau golhg CirsT?

HMiL. DECK: I ¢any Your [loner.

2o owou want argument onoany partioular issusY We brisefed
1t extensivaly.

TIE CQURT: YTes: So sometlmes I Jumgp 1n and ask
questicns, sometimes I don't. I'11 be honest with you, this
18 Wour opportunlty o give argument it ou wish., I've Zead
everything. I hawve studied it. 1 may or may oot have
questions,

2o bazlcally, I'm golng —o give you abouz Flve to
ten minutes to say what you want; and T may Jump in, T may
not.

MR. BEZE: Oxay, Juddge. Enowlng thazt sou've read
everything and that we'wve briefed 1t extengiwvely, I'm probably
goling to stact at the end.

What we have 1g my folkg, the Calony,. signed an agreemment
Lo purchase landy and the Plaintiffs want to rescind that

lard.
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And a8 L sit here today, 1'm left asking guoestians. that
21 I've been as<ing for a vwery long time. Jriorcy was in a

3| matlon—to=-dismiss context. This 1s a motlon—for-summery-

4 | judgment conbext.

5 Fnd herce are my gues-icns: I am l=fz hece, not knoodwing
8| wha 12 gulng the Colony. VOR signed a contract with the

T Calony: and now the Plaintiffs have suggested thaz VOR iz no

[ 1]

langer a plaintiff, which I beliewe L8 the position that VOR,

L]

thtough He. Zcheenbeck, haz beeh takling for a vetby long time.
101 32 the Plaintiff=s now want to relegaze YWOR, zthrough —heiz

11 | amendsd complaint; into a nominal defesrdant in some sort of
12 | derlvative actich. That 1=z The posizion theylre —aking: S0
13 ]| we don't know who is suing ths Colony, wha is zeeking relief
14 Cram usy right?

15 Becorndly; we are trying teo figure ouT what we're being
14| g2ued for. Is the Colony being sued as 3 direct action oo as
17| an accegsory tort? And az best 3z I 2an decipher, the Colony
L8 | 1z belng sued 33 an aogessory £o 3 tort, a2 conndver, Lo the
19 | gtatutes that sllow resciszion.

21] 8o there needs to be an urderclyling tort. And apparently,
21 | to the Flaintiffs, that 1s somsthing Kelly did of didn't do;
22 | Relly beling represented by Jack Hiehb.

K| Anrd what we hava 18 —— apparent iy what thae 2laintiffa
24 | want to claim 15, EKEelly did somezhing. Sometimes it's

25 | characterized as tortious in-ercference with a zonzTrcact;

Daniel F. PFsldhaus Rsporking
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P

[ 1]

L]

1d

Lid

13

14

L5

14

-l

al. v.

sometimes it's characterized as undue influence; ‘'Ihe gtatutes
Jdon't 3llow cescission for tortious inkecference. I-%s not =3
statutory category for regclieslion, o underlving Zors., We
have briefed and put in our statemenz of undispuzed mste-ial
Eacts thaty as we =it hece today, at l=ast two, 1if ot moce
vears longer, that Chere are no factuwal allegations agalnst
Felly for undus influence., Thers ig conversation that he
dapduly InTluenced Fay, but there Is no eylidence o That,

And I want to find the spoty just to highlight it. D[Dut
when we filed cur factusl statement, among other Zhings, we
pointed that cut. &nd in particular; we polntsd out — and I
want to Eind the quote, 80 I don't mlsstate it — that there
were no Eactual allegaticne dgainst Kellyr theee was just
recltatlon of Ilwve factors adalnst Kelly. Anch what e walbe
told waz, it 1la disputed whether there'a factusl allegations
against Kelly; but for socme reazon, itfs immaterial as we =it
here Today.

Lf the Colony 15 belng susd as some sort of accessory
undstr the statuts, the conniver Zo 3 torz, there needs to be =
tart alleged and. thers needs to be facts alleged; and thete
haven't been. And we're sit-ing here; =211l waizing for that.
o we den't fznow what the tort i3, we don't know whazt the
aannivanca 15.

We're tald that somehow, because a lawsult was

referencad, the Victoria lawsult was rceferenoed in the
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[ 1]

L]

1d

Lid

13

14

L5

14

al. v.

[

putchase agreement, that we were on notice of ewverything

Eelly must have dons. The lawsuit dossn™t specifically say

Yictorlats lawsult — which ls hearcsays as we briefed — but
evern ‘if you take a look at iz, iz doesn's say whazt Kelly did
o didantt do,. It dossn's say it in Victorials lawsoibt; 1t
dagsn't zay 1t Ln Vietoriats affidavit. RLL It save les,;

"Thess are the four elements,” right? I- wanta —o talk about

£l

Cha elemantCe. But 1t doesn'I Calk about, There rfigeds Co e

=

gome affitmative act that Kelly ¢did That made Ray do something
he wouldn't have otherwise dons. We doo't know what that fact
1z ag we 51t herce today,

We also note, 1€ you loos at Wictorla's lawsulty; thas
what =he wanted in that law=swuit, apparenzly, i=s, she wanted
J0 percent of Che VWOR shares Cf go Back —a her. VieZorls then
died, and then the transaction between the Zolony and VOE
happsns. &nd at that point, there was no way thaz Victo-iats
lawault could geZ those —hings back —o her. She died. Sa az
that polnt, Raymond wis in charge of his 50 percent of the
sharses of VOR, and he became in charge of her B0 percent,

'HE COURT: Is the Trust anywheres In the record In this

1
+1]
i
m
Tl

HMR. BECK: The Trust 1a, Your Hopor. T put it imto -my
affidavit —
THE CougY: 1 looked for 1t yesterday, and L couldn':

Eirmd it
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ME. BESK: And L can tey to find you the affidawvit.

2| btheowise, I think it"s a@lso attasched to our brief in

3| response —— or our brief In support of aur motlion to dismiss.
41 But lst me tey to find vyou ths date of that sffidawiz, Your
o | Honero,

B Aand I apologlze, this might Take me 3 seoond.

T MR. BREMTRO: It's Matrch &th, 2025,

a] MR. BECK: Mardch Bth, 2025, Thank you, Counsel,
g ML, LDREH2TREO: Exhikit H.
1a THE COURT: March &th — ard when was it £iled? [Dooyou

11 | snow? BEscauss 1T doesn'"s show up here.

t2 MR. ODECTK: Well, hold on hers, Your llonor.

13 fes, Z2:37 pom., March &th, 2025; there iz a Zranscript ==
L4 THE COURT: And that's the atiidavit ol counssel?

15 MR. BECK: Yez, wyea. BEnd then Exhiblt 5 is what we

14| believe to b= the trus and correct copy of the Trust., Bnd I
17| don't think anvbody disputes thazZ, Your Honor, that -“hat 1a —
L8 THE COURT: okay, go ahead and tell me what you' e

19 | arguing with the Trust.

21] MR. BEZE: What we're argulng tegarding —he Trust?
21 THE COURT: Pleaze.
22 HMR. BECK: 0Ox<ay, when Wictoris dles, the sharea of VGR

A AR -'_|r'|‘|r'|::| L O T F.ﬁla-"l'll-"lhl"! imoona af Threa WaNE Fi-haerr ag
£4 | the trustee, the remaining surviving trustee of This lrust, or

25 | they're going ko go —— becauss hs was appoinzed —he special
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10

administrator by Judge dpears, or they're going —o == abeent
2| thoss two things, he is going bto inherit it iIn some wey, and

3] thett he 15 In oentrol of all the shares; okay. HAnd Then he

4 | can sxercises, being 3 hundred perccenz owner of YOR == and
S maylbe in different hats -— but beEing a hindcoed percent cwner
& | of VOR, ha @an then completd the transactlon that the Colony

T anteced inkbo.

[ 1]

And s0 Wwhat wa're left WiTth 12 sdmewhat & 3 red hearring

L]

ot Victoria's old lawsuls in her <¢ld affidavit, because,

10 | again,; she wanted the shares back. Her aifidaviz is hea-say,
11 | cegacdless. When she disd;, her claim o get the sharsa kack
12 | went awayi and 17 would have gone to Raymaond in one of thoze
13 | theses ways: Trustes, special administrazor, or by

14 Inherltance.

15 Theri we get to the remedy, which we've bBrisfed
14| extenzively -— which we ghouldn's gez b2y right? There iz
17| i — thare's pe nderlving Zort that Crigdgers the resolgsion

L8 | statute, bkecauss we don's have any allegatlons agalnst melly;
191 82 wa can't get —o undus influence, Torzious inzTaerfersnce

20 | daesn't triggyer the rescisslion szatuze. And then we have, as
21 | we have briefed; and I won't go Zhrough again, a faulty

22| resclsasion notice. Tt doesn't include 311 the parties; 1t

A ] daesn T put The monay back. Bodonew, Tn The lataat ©111nags,
24 | ywou're being asked to perform a ceacission and figure cub what

25 | to do with any debt that might ke on the land, should it ocome
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Back te VWOR: And, appatrently, the assumption == Zhe regueats
21 you'rce getbing from the Plaintiffe ig to assign iz top, I

Belleve, Skylline: They want wyou to assign It to g sTranger to

ol

4 | the contract.
5 Rescission Jdoesn't allow thaz. Everyvbody —— if you'=z-e
8 | golng o resolind, avervbody haz got —o be pus back where thay

were, And that can't happen. There's not 23.2 million. Ik

A has naver poaon offered back, and 20 The temedy raequest 15

9 | defective.

1a And, Your Honor, again, we'wvse briefed esverything sl=se.
11 Ab=enz guestions, that's my opsning.

Iz TIE COURT: Thani viou.

13 And clo=sing? lnmless you ot f2omething elss=.

L4 MR. BECK: I'"m Qood.

L5 THE COURT: Couns=el?

14 MR. RASMUSSEN: I join in what Mc. Beck haz said.

17 THE COURT: Thans vou.

1.8 Mr. Schoenkpeck?

18 HMR. BECHOEMEECK: Thank wou, Your Honor.
21] If I might add one thing to what Mr. Beck sald, thare 13

21 | actually a fourth way. I think Zhe evidence i=s golng to show
22| that the fourth way 1s actually what happened here, which 1=
3| that Raymorsl O'Farrall, for —ax reagens, Trom the braskup of
g4 | his brother's original partnership, was —he sole owner of the

25 | stocx. and when he —— the documents show that. And when he
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put the stoci in under that Trusz == and I am no TEast
21 lawysr — under —hat Trust, zherce's a parct of it zhat providas
3] that 1f you put some of your irdividual property 1o and 1t

4 | comes back, yvou control it. ThazZ's going to ernd up bsing, I

H1 thint in the e=od, what the =yvidernce woild show. 8o I think

8| therse's aotually four differont waye,

| But: if I might get t¢ where our meticon iz, and since the
8| Court haszs read evervthing, I wan- to —— atd I'm fot golig o
91 o through the whoele thing. Dut I think one of Zhe points

10 | whers this discussion has to start, Ls & point where Mr. Beck
11 | ended,; bscause that's really where the szory starczs. aAnd 1t's
12 | eticapsuled 1In a judoment that the Gstate hasz agalnst Paul

13 ] @ Earrell, now Paul O'Eacrell's sstaze, which Iz currsntly

14 afe polnt twWo elght 21lght, [lyves hundrsd Wen”y-—-seven and

15| aixty=aix centd == milliem. Thazte on appeal. The argument
14| on that iz going to be in Juns, before the Suprems Court,

17 But we have a Judgment agaltist Paul O'Farrell, his

L8 | estatey and 1t has to do with the very polnt Mr. Beck was

19 | making about, there was monesy owsd o 3 bank, and that is why

20 | this sale toock places. Paul had tun upoa blg debz, pledglng

21 | VOR's oollateral for ity and had got-en his paren-e —o -aign.
22 The whole story starzs when Raymond eefuse=s —o 2ign
JA ] amymoire For hia Tand To be used For Fan] ta debh. That'ls whara

24 | this stacts:

25 And T want to walk, if I could; —hrough Zaul's lawsuibt --=
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13
L] we zall it "Paul's lawsuit." We've been living with this
21 thing forc thoss years now. I didn't ewven kKnow the O"Fac-ells
3| Beforey and now 1t's 1lke I should be at Thristmas with them,
4 I'we been =o involwvad. But if wyou go back to whazt we call
S Paul's lawsuit —— thiaz lawsuit —— &and if I mighty I wzlksd
& | theough the steps, The legle of what happened heca, -—zking 1t
T cight out of their conplaint. Ard thisg iz actually Erom a
Ea bEiel That went —o Che Suprems CoOUET in ohne of the Cive
9] appeals that have gons £ the Supreme Court out of this. I
101 ywou walk through it, they'r= alleging: Zaul was zhe primacy
11 | bensficiary of his parents! eataze plan. They say Paul was
12 | the president of VOR. Baul belleves his mother's estete has
13 ] claimes that aren't being pursusd. Paul's company rented VIR,
14 ITha.™s land. This 18 all thelr vyerslon [Eom thelr conplalnt.
15| Paul'tzs father, Raymond, needs protecticon. Faul 's fazher has
14| been manipulated by Paul'ls brother Kelly. Raymond should bBs
17| found 1n need of protestion.
L8 o there's the first legal szZep. There's a oollectlon of
19 | dominosa this lawsuit iz baged on.
21] First, that Baymaond needs protection.  And this would
21 | have been a couple years ago, no- even the 86=year-old Raymond
22| that™s with us here today. Jaul should be appolinzed =a
3] guardian argd oongervator of Raymond .
24 How, remember, this i1 the person that's run up dekbt
25 | against Raymond's assets and wanze to do more.
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1 And the second domine they have is £o ge:T a

2| conssrvatorship; and then Paul, of all peocple, would bs

3| appointed by a court as —he flduciary in charge of Raymond.

q Raymond shouldn™t be 3llowsd to servs 32 a trustee of his
S| Eamily trust., They nesd a court to —ake away tha- £-oom

& | Raymond as well, being the trustee of the Trust.

1 Paul should be named the successor co-trusgtbor of the

8] family trust. S5 the guy who ls renTting the land, not payving
91 tent, that had toe b2 svicted, who tan up the debz, that 3
10 | court would appoint him as the fiduciarcy to be the suoccessor
11 ) of the family toustsse. These are the dominoes that zThis
12 | lawsult 1s based on.
13 Any change in the family trust agreement that diminishes
14 Faul®™s 1lnheseritance should kB2 wodded by The Trlal court.
15| Aviother part to the lawault Lfa, the guy convirced the Court
14| that the decisicns made by the trusteess hawve to be woided.
17 The trial zourt should deslare the sale of VOR, Inc:,

L8 | lard to Grand Valley Llnwvallid. So he's goft to win that. And
181 it ian't “ust declare it invalid, you've got to do something
20 | mare than that becauss they've pald good money for iz, a blg
21 | pleze of which went to the: bank Zhat had the mor-gage.
22 The trial court should upwind the 3.2 milliocn real

A1 astate Trangaaction.  Thatts —helr exast quate, Yunwind Tha
g4 | 33.2 million real estate transaczlion.” And this 1s 3 == 0o
25 | trial ogurt has holy water or a magic wand. I mean, itk'e tied
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1| to'what Hr.: bBeck said about how rescission warka.
2 Hext,y that the trial court should vwoid any corpozats
3| actlons that keps Paul from controllling —he campany. 26,
4 agdin, there's 3ll th=dese fiduciacy things that have <o happen,
S and he's gobt to win all —hese.
B Aand thaen Paul ghould rFeecodve the rlght to Larm the VOE,

TN Inc., land, and then Paul should be akble to kesp 1iwving on

A the ragldentls] propgerty on “he YOR, Ind., land,

g And then — this 1s all from their complaint, right
10 Erom -— I'm guoting paragraphs cut of it.

Lid Then 1f the trial couct dossn't find resclssicn 1s

12 | avallabls, Then Mr: Drendtro 1s pleading that Paul, pow his

13 | setate, should receive 3 damags award against VOR, Inc., whom
14 Hi. Brendtro has alsd named as ane of hls cllents, the

15| plaintiff.

14 VOR, I represent VOR, Mr. Brendzro has fil=sd that he

17 | represents WOR and they are his ollent. And hetz alze, in the
L8 | same complalnt, allsglng a damage clalinm’ agalnst VOR as part of
19 | hig sltermative reliesf.

21] We are asking in our summary Judamenz that we be

21 | dismlssed out of this case: because == for multlple rezscons:

22 | He declded to be our lawyer. He sued uzs 1in —he same

A ] camplalinT. There 92 no world tn which you aan da thar.

24 | that's why, full=stop, we should be out of this case.. He

25| can't sue us. We want him to stop representing us. And he
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hag got an argument in his amerdment here that tiss in here.
2| He said, "Hell, it's a derivative suit."™ In Scuzh Dakota, a
3| derivative sult, you have to be a shareholder. He dossn't

4 represent,; and has never represented a shareholder in YOR.

4 | This cpuld rfisver be a decivaziwve =sui=, The only aothority be

8| 2ites 1g whors Ln the derpivazive guls a carporatlon is

nominally named. We donft =-— walre not & nominal ensity

[ 1]

WeTrs 3 regl entlty. Me wWan-Z Co be out of thig case, W

L]

don't think he should have named us, [T he chose to be our
10| attocney, but he can't sue us and he can't amend zhe

11 | complaint, and now just maks us defendancs that he's suing:

12 | because 1t's mobe than nomirnal when you're teylng to cresate

13 ] liability for the corporation for S3.2 million.

14 YWie nave a wery real interssEt 1n “hls.
15 8o, Your Hotwe, I wWon't argue the rest of it. Youlwe
14| cead it. But the main thing is, he can's keep repressnting us

17| and sulng us. YOR, Inc., nesds to be ouz of thiz casze.

L8 Than< %o,

18 THE COURT: Thans you.

21 Hr. Brendtro?

21 MR. BREHZTRO: Thanks, Judge.

22 o the guestliomz thaz Me. Beck 18 askling in ocral argument

31 are Al ffarant than The ones —“hat were astad in hilis Briaf,
44 Whio 13 ST Llie 'iJ-'Z-l'}I'I}' 15 4N 243y andwel 1'he

25 | Flaintiffs are. The Plaintiffs in the amended complaint will
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Be-glightly different because Faul has passed away. Lance

O'"Facrell, his brother, is plamnming on Jjoining the suit;

P

3] Commier, his sobny both lb his Irdividusl capaclity, on his own,
4 and on behalf of Paul's estazs. ARll of chese individuals,

4| ingluding Skylin= am well, that's slifeady a plainziff, have a
6 | vegted Intarsst In whethesr or noT thls was a valld deed.

1 Hobody actuidlly briefed —he issue of atanding. IE you

[ 1]

fad actually, a8 deléndants, briefed the lgsue of STanding and

L]

Brought 1t befcke the Court, youl would have seen -he elements
10| of standing brisefed and argumsnts made and facts pressnted on
11 those thres slemants of standing. That's no- there. It's

12 | sort of g shadow argument that they'es suggestling without

13 | setually addesssing it, becauss we can meet standing.

14 This 15 3 declaratoly-Juddment actlaon, and S 1T dossn't
15| ook Iike a normal case. It ifs not a plaintiff=veraus=
14 | defendant zase. Ths anslogy thaz I use iz that iz's =z saoup

L7 | case. Bs long as vou have partieg that are entizled Lo 3
L8 | declaratlon of rlghts and wou have an adversarial process, the
19| identity of the partiss ian'z azs imgortant as making sure that
20| all the parties that are necessary are present.

21 Aand =o 1E 1ay 1in esgence, no- that the Colony is belng

22| sued. It is thaz- the Oolony is 3 necesaary party becauas they

-l

Ware a partlalpant to The desd, and —he deed can be unweind.
24 | There 1z statutocry authority for thaz and common=law authorizy

25 | for unwinding a kransaction likes this that i=s a produoct of
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undue influence.

2 What Hr. Becx then savs next iss "Mhat are we being sued
3] far?" And theh goes along this straw—man patzh of an @gcocessozy
q tart.

3 Undu= infldaence is fot &8 torz, Undus influsnce i= a

9| Basgle upon which to unwind a desd or a trangaction. The

complaint and the amendsd complaint spell that ous, and

| a¥plaln whiy 1T 15 That we Think Z—hat the transsc’ion <an be
91 unwound.
1a Victorials gifidavit, as well as --— Zhere i= a3 reference

11 to it in lLance O'Farrell'e affidavit from the ocriginal

12 | lawsult,y 1t was referenced in the record -- idenzifled that 1ir
13 | was Eelly that was manipulating Raymond, thazt Raymond was

14 susceptlible, that Eelly wWas motlvated Lo do = by hils 111 wWilld
15 ) or lila anger about the estate plan that he found out zbout,

14| and then there iz a result. Those are the four slements of

L7 | undue influsnde.

L8 onoe you have that as a basls, then Lt 1s <lear that =
19 | declaratory Judgment ocould then unwind the deed.

21] What Zhe Colony's defense ls, 1s that they were a

21 | good=falth purchaser. That's nmot something —hat we heve to
22| get Ints Ina cemplainty thaz 13 thelr affirmative defense

A1 that shanld gshew pp In Their ansgwer: You canlt unwind 17

24 | because we'lre a good=falth purchaser.

25 8o then the guesticon is, whazt exists in zhe reoozd to
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suggest that they're noty &nd can you, as a mat—er of law,

2| declares today that they were sbscolutely a good—faith
3| putchéaser?® HWe can't, for the simple reason that VicTorla's
4 lawsuit is referenced in th2 purcha=se agreemenkt, That's

S| =oough to put anybody oo notice that this is oot a £air and
[ abonrs—oaitd Cransastlon.

| The sZatute talks about connivanoe, meaning, that ancthes

[ 1]

party, & thicd party tha” didn"t eammltc Zhe urdue Influenae

L]

carn be made part of Lhe unwinding procesa 1f they cornived, ot
101 involving connivapoe in that process of undue influence.

11 The cass law has similar language going back to 1921, the
12 | whitford v. Dodson <ase, which Grand Valley cited in their

13 | criginal moticon to dismis=s back in June of 2023, YouTlre ot a3
14 goad=Ialth purchasser fopf walus 1C You Eave actial Enowledge of
15| a defect or incwledge of facza and clrfumstances —heaT would

14| put a prudent man on inguiry. &2nod when you, in a purchase

17 | ageesment, ldentify that there are problems with —itle,

L8 | problema with covenants to tltle begzause of an exdsting

191 lawauit, vyou are on notice of everything thaz's in that fils.
21] Im thelr briefing. althaugh not In thelr oral argument
21 | today, in their brisfing, the Colony alalmed thaz that was a
22| gealad file; thaz- they couldn't have found thelr way inalde it

Tevr read 11.

-l

| ThatTs not true. Lt was not sealed untll Lecember of

25 | 2022, two months afker the deed Transaction ocourrced.
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because of that, Enowing thaz the lawsuiz existed,

2 tnowing that the lawsuit was connected teo a problem with

31 title, and having acfess o The Sourthouse to go and lock. a
4 | prudent man would hawve done go. Whethar they had ac-ual

S| zoowledge I gueses dould be determmined by fuczher diacow=zy,

& | But they cannoby; as 4 matter o law, at —hlg summacy—judgment

stage, declarce that they were a good=faizh purchaser in this

| and are axempt from Turther procesdings.
g TIE COURT: When you say "as & mattet of law," tell me
13 | what law you're zalking abowuz. Because —-- I'm just trying ko

11 Eollow you. So —he purchass agreemnent says —herce's this

12 | lawsuit, ard thaztls golng teo affsot —— you kKnow, potentlally
13 ]| 2loud the fitle.

L4 MR. BREEHITEOY Yes.

L5 THE COURT: And you're-saying that "as a matter aof law.
14| 52 what's the law you're relvyirg on’t

17 ME. BREHNZTED: Meanlng, summary Judgment as a mattear of
L8 | law, Rule 56, that they only could walk out <f here Zoday wilth
191 a jJudgment ==

249 (HE ColRT: &So there's noe law that savs —hat's natice.

21 | That®s what IT'm getting at.

22 HMR. BRENZTRO: $h, right. &Soc I'm =aylng thazt that 1s a
3] Fact within the reaard That praclndss tham From abtasining —
24 THE UUEYT: TYou'res talking abpoult summaty=7udgment

25 | standarcds thent
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21
1 MK. BRENXI'RUY Yes.
2 THE COURT: All righ=z, I'm following. Keep going.
3 ME. BREHZTRO: Oxay, the other lmporzant thing ta
4 recoqnize is that thesse good=Faizh=purchaser defenses follow
S 1 a ceascmable-pecson testy that would put a ceasonable and
8 | prudent parzon on notlog, Rarely, do wWwe have summasry Judgment

aranted in a gituation where thas's ZThe —est. And =0 it's mot

8| far this Court Lo dealde., I-'s [of a Jury to declde whelher
91 of ot tThey were teasconably on netige of defects with the

10 ] title.

11 The next issus that —hey argus 1s that they'res not suce

12 | what Kelly 31ld or that we didn't assert specific slemsnts as
13| to E=2lly that's ot necessary. I mean, a complaint osn be ==
14 THE COURT: They'rs not saving you didn’t argue elements.
15| I believe they'ite arguing that you didn'- state any fecta to

14| gupport the =lements.

L7 MR. BREHNITRO: 5o I balleve wa dlid.
L8 In the complalint ==
18 THE COURT: And I don't want to put worbds in yous- mouth,

20 | Hr. Beck, but 1s that —

21 MR. BECK: That's the argument, Your Honor. Thank you.
22 HMR. BREHZTRO: 8o the record does contain that -—— 1 mean,
A the compl aint deoag —= Wotarls OfFFarrel 1 ta affidavi T odoes, and

24 | then Lance 'tarrell's affidavit does as well. L1z-'a not as

a3
Ln
1]

xtensive, but it was Eiled at the =zams zime as Victoria's,
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's . referenced in one of our pleadings. And it saye

2| sessentially the sams thing: Thazt Raymond had cognitive

3] deficltsy that 1T was Kelly Thet was manlpulating hims Eelly
4| had a reason to, and 2o it 15 =

5 THE COURT: Ian'™t that kind of Jjust a cestatem=nt of the
& | elomentad

| MR. BEEMITRD: The way that the affidavic reads, it's not

[ 1]

a restartament of The elerents. T'm paraphrasing. BuUt , s,

L]

1t.Ys sufificlent for what welre teying to accomplilish here,

10| which is:

11 I'a thers evidence of susceptibility? Yes.

Iz Lz there evidence of ah oppoctunltys Yez. I& is 1lving

13 | with him.

L4 Ls TChere a motlivey TEs. That s wrongtiul dispositlion.
15 And Iz there a-clear Fepult? The anawer Is yesd.
14 It doszn't take much, In fact, the last time I checked,

17 | thers wazn't a single case whers an undue-influence czze was
L8 | granted summary Jodomsnt. They are fact-intensive gquestions
19| £or the jury, and it's an ares of the law that'a based upon
20 | clroumstantial evidence rather than direct evidence.

21 And szo what did Kelly do? T don't know exad-ly what

22 | Kelly did. But —he clroumstantisl evidence indlcates that
A1 this was a product oof andoe Inflnence.

24 The next plisce aof this 1z this series of suggestions

25 | about getting the shares back bto Viczteorias, HNow, it's not
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getting them bact to her. Her lawsuitl was aztempTing to

restore these things to —he Trust, or whatewver had besn dons

P

3] ta The Trust., sShe was not a-temptling to clalim them

4 | perscnally. She was 2e=<ing this celief on behalf of he-zgelf
g | a5 an interested party to the Trost,

B an dmportant part of —— T mean,; we belefod LT extenslvely

and showsad it beth in the bBriefing, as well as in the

[ 1]

respohses To The gratement o dndisputed TadTs —— Thig TIZUST,

L]

although tevocable 1n some wavs, the moment that Vicoorls dies
101 i no longsr revocoabls as to her asset=. 1t becomes

11 irrevocakble. That puts it om a clear brajeczory on hslf of

12 | the assets, meattlng that half of the assets can ohly be used
13 ]| to suppset Kavmond for his health, educaztion, maintenance, and
14 SUPDDIT. Hep hall stavs An “hers,

15 Thers are defects wizth how Raymond withdrew whatewver he
14| was attempting to withdraw from zhe Trusz. Anyvthing that he
L7 | wag acoomplishing, at the zame time, appears to be a product
L | of undue Influence, and -—herefore wvoldabley or, without

189 | capacity, ag Vicooria's affidaviz suggesza as we=ll, <hat

20 | Raymond was substantlally impalred.

21 mrand Yalley's last poin- was that the remedy is

22 | defective, meaning, that we are asking az some point that

-l

thipae debta bhe asgigned. Thare 12 no such thing as defective
24 | cemedy 1f eguity warrants 1t. - Skyline 1s 3 party, and 1f

25| 8kyline is entitled ko eguitakle relief based upon thsat, at

Daniel F. PFsldhaus Rsporking
P.%. Box 487, Hadison, S0 57042 lh. 206, 5285

APPENDIX - 067

Filed: 5/15/2025 4:10 PM CST Grant County, South Dakola  25CIV23-000015
- Page 1624 -



TRANSCRIPT OF MOTION HEARING: 05/01/2025 - THE ESTATE OF PAUL O'FARRELL et al. v.
KELLY O'FARRELL et al. Page 24 of &7

24

the snd of reastoring the stazus guaoy, the Court is allowed to

2 | award damages to £ix whatever is necessacy to bs fixed.

3 I thlnk; ultimately, Grand Yalley's summacy—] udgment

4 | motion boils down to the parz where —hey don'™t think they weoe
S| anything but a gouod-faith purchaser for wvalue., Thece is

@ | enough evidanoe In Che record at this polnt in time —hat would

T 1 suggest that they should have been on notice, and that's

[ 1]

apadgh To forestall summary Judgment.

L]

This 18 also ah =arly stage of the ptoceedings. You

10| «now, the goal, after remand, is to starz the diacowvery

11 | process,. We're getting zhrough -he motions phase cight now.
12 | tut that's the purpose of the Rule S6 affidavit, 1s —o polnt
13 ] cut to the Court that this is an early snough stage —hat it
14 may not Lo possibde o have all The facts that You would teed,
15 But I dao beliewve thazt there ia at lesat a basic barse

14 | minimum of what would be necessacy to forestall summary

L7 | judgment at thils polnt &n Grand Valleyiz motlior.

L8 The next set of summary=judgment motlons on behalf of
19| VOR weren't peslly discusged at s1l. [nztead, couneel walked
20 | theough Just a litany of, I would say, sort of secondzry

21 | l=zsues, and not from a point thaz was in a light mos:z

o favorable to —-

K| THE COURT: ARafore yoll Teave Grand Valley, T'm gorry.
24 ME. BREREHIIHU:. Teat
25 THE COURT: GSoyou're asking for a rcescission?
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2

tou used the term "unwind. Are you looking: for a

Z rescission ——

3 ME. BREHZTREO: Yes.

4 THE COURT: == or unwinding?

5 MR. BERENITRO:; I belisve itts —

B THE COURT: And I'm golng by etazubory. 52 you'ze

T| 1lascking at 52=11 as a legal actbion, or 21=1Z2 as an eguitable
8] acflich Iz that a Tfalr statemsn=i

g HMR. DEREH2TREO:  Yes,
1a THE COURT: 3o under 53-11-2, "A par-—y to a contzack may

11 | cescind.™

Iz And you'lre not argulng your clisnts are a party to Che
13 | contract?®

L4 MR. BEEHITEO: 5o The distlincetian hebe, 3 H3F-11-F

15 ] teacisaion weraus a Title 21 yeacieslon, 18 when a law

1é | wersus —-

THE COURT: Watll Je” ta tha” ohe nedt.

L8 MR. BERENZTRO: Yes, but —heyfre Interreiated. And a:

191 this stage of 3 summary Jjudgment, it's impor-ant -o recocgnize
21 | the dlstlnction,

21 THE COURT: But the way they're intercrelated 1s; In Zhe
22 equity, it . =aya anything thaz would be covered by 53-11 13 the
A Flimant option. That s how theytre interralated: 15 it nat?

24 ME. BREEHIEO:. As a matter of defining them, ye2. But as

25 | £ar as how they relate to the fscts of this case, I wsnted to
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paint eut ome aspect of that, which is that at this stage, wou
21 don®t know which ong you®ll ultimately tule on.

3 THE COURT: HNo, I understand: but I can also look to ges
q if there i= any zhat we can rule an.

bl Fnd my question is wvercy simple; Ars you arguing beia a
8| party Lo the oonTract under 53-11-27

| MR. BEEMITRD: So the answer is that Paul, when he

[ 1]

Bradght hls Sriginal lawsult, did so aftelr izsulng nofloa of

L]

tegcleslon as preslident of VOR: or az least he aziempbed to
101 do 50 as president of VOR and issue a8 legal rescission.

11 oo 1LE that legal rescissicon zhat he attempbed waszs wvalid
12 | at that point 1in tims, In March of 2023, then as & wmatter of
13 ]| 5 declaratory=judgment action, anybody could then =-

14 THE COURTS BUL ares yol stlll arguing today “hat e was
15| preaident of VOR when he hired you and =sued VORZ?

14 MR. BRENITED: Again, the argument is that he walidly
L7 | wazg abkle to pursue that regelasion. The noties of resolagsion
L8 | was lssued by Paul, that == on Whatever, March lsz of 2023,
18 THE COURT: So does zhat make him a party, or does that
20 | make -— that would make VORE —— assumling for a second that

21 | that 18 a ==

22 HMR. BRENZTRO: The party guestlon la ssecomdarcy to that.
K| Ao The Tirat questinn 1s, waa Thars:a- ledgal reanisglon?
g4 | well, 1t loozs like there 1s. 1E you look at the document, 1Lt

25 | looks lixe a notice of rescission issued by VORELD They ace
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23

gaying that Paul didn't hawve authorizys we're maying Paul Jid.
21 5o in oroder to decide whether thsre was an actual st-empted

31 legal rescisslon: you have Lo have a <Sourt case; you have to

4 | hawve digcovery and have —o have findings to detecmine wheaths:
ol oL not Llull'E'E' WAl .

B THE COURT: What are you relylng on “hat zays Paul was

T1 the preaident of VORY

[ 1]

ME. BREHITROY That hls remonydl was sudden and Basad

L]

upobh the szame set of clrcumszances where Ravmond 1z meking

190 | decisions that he doesn't undsrszand.

11 THE CCOURT: That it was suddsnt

Iz MR: OREMZTRO: Yes. Faul had been the preslident of zhis
13 | corporation for a decade, possibly, maybe noT guize —hat long,
L4 | and suddenly 13 cemoved, but not by Vicky partlcipating, boat
15| by == 1t appears to be Raymond®s sole acz. Ard Raymord 1a the
14 | party whose capacity and independence iz being gquesticned as
17| part of the pest of the lawsult.

L8 Lf Paul's removal i3 president was vold because of slthers
181 of thozge reascna == or failure of corporate formality, the

20 | presence of undue Influence, or lacklng capaclty, then Paul

21 | remalned the: president as.of March lst of Z0Z3.

22 THE C0OURT: oOkay, so I want you to azop righ: there:; =nd
3] T owant — T wWant to hear from over hera on That laane only,

24 | please, from somebody on the removal == he 2ave 1T was sudden,

25 | and Raymond didn"t have the authority to do ity is basically
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=2

if L was to sum That up.
2 ZomE somebody wish to address thatt

ME. SCHOEWNBECK: Yes, Your Honor. Ravmond Ls g

ol

4 | shareholder. This gets back towhy [ laid out all ths
d | dominoeys ——
B THE COURT: I get Lt. Bub ketwoon hilm and Vietozia, did

he nesed her support?

8 MR. SCHOENBECK: Mo, he did not.

g TIE ToURT: [Explain That to mes

1a ME. SCHOEMBECK: Hecause at one point —— and I can't

11 | cemember ths dates how this happsned -— but he could wote

12 | her: — hs could wols the shares —- and: I ought to havs Susan

13 | herse, but == and then all the shsrez eventually were

14 | distplibured ocut o Kaviornd. He could woZe all The shares, Dut

15 | he wvotad the alarea sither as tha truates ar as -he ownes.

14 THE COURT: Well, this happened before the — befors she
17 | died.

L8 MR. BECK: I belleve the transaczion happensd after she

19 | pasasd.

21] 'HE COURT: After? Raymond wWwas cemoved, oz the

21 | transactlion for the purchass. When was he removed from VORZ
22 MR. BECK: When was Zfaul removed, you mean?

o | THFE COUTRT: Cnrrent, as prasgidasnt.,

24 M. sUHOURNBECK: Your Heonor, could | defer to == In

25 | fairness, Susan is the lawyer in cur office, but George —--—
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1 THE CBuRl: &o | don't know who Susan ia, but if =--

2 HMR. BCZE5: That™s my parconer, Your Honoo. Susan Jannen.
3 THE COURT: Okay, so for my cours reporter, state your

4 | name again.

5 MR. BOZE: T agcee that Raymond cemswed Faul as preEsident
& | of VOR montChs befors the transaction irvolwving — basically,

T ] there was threat of the foreclegsure by a3 bkank, on YUR'a land.
Ea Eaymohd reagdted toH Che bank's Chreat of Coareclosubsa on Chelr

91 lard, on VOR corporate lands —
1a THE COURT: 8o my only guestion is, what was his
11 | suthority o remove Raymond from the rcecord?
t2 MR. De3E: To remove Faul?
13 THE COURT: Excuse me, to remowve Paul.
L4 MR. BZE: BRaymond 18 the —— Was the cWher ot 100 percent

L5 ]| of the ahares of the atocek ag crustes or a8 an lndiwviduaal o
16 THE COURT: fAnd thatfs in the record? In this Eilar
17 MR. BOZS5: It 1z parTt of oy motion on the report. IT'm

L8 | net finding any assets that shows that the ==

1a THE COURT: But thst'se 3 different file.

21] I'm azking, 15 that in the record In this £ile?

21 MR. SCHOEHEECE: T make 1t a habit of no- misleading
22 | courtsy; 8o I'm going to tell you, I can's tell you thst azs 1

*3 | a1t hare at this momsnt.
24 ME. BbEK: Youre Homor, L don't think that particular

25 | document got filed that Mr. Boos is5 zalking abowuz,

Daniel F. PFsldhaus Rsporking
P.. Box 467, Madiaon, S0 57042 Gidh, 206,5245

APPENDIX - 073

Filed: 5/15/2025 4:10 PM CST Grant County, South Dakola  25CIV23-000015
- Page 1630 -



TRANSCRIPT OF MOTION HEARING: 05/01/2025 - THE ESTATE OF PAUL O'FARRELL et al. v.
KELLY O'FARRELL et al. Page 30 of &7

a0

THE COuRt: &o when L look sguately at this recozd, haow
21 do I know that Raymond had the authority to remowve Faul as

il president?

4 HR. BECKE: I think ==
5 THE COURT: Ifm bound by the record.
B ME. BECK: Yap. I think you dan takes judiclal notice ofF

T what waa filad in the other case that you're abous to heae 1n

[ 1]

2 llttle BIT. And T alss Think in —— thls 1z 3 Thought, that

L]

I haven't gone through and szudied This because 17 Jdoesn't

10 | necessarily pertain ko my clisnt, buz I zhink Raymond had a

11 | powerc of attorney.

L2 TIUE COURT: &So I wans to back up. Just so-everyvhody 1s
13 ) on fair ground, it'=sE mind=boggling to me that these czgses have
14 St been conscllidated, and I'm fnot Sonsallda”ing “hem toaday.
15| Judge Spears apparently —hought Zhey were consolidated, and

14| the Supreme Courz pointed ouz Eo him they weren'=. I think

17| they zent an lnwlitatlon to the parties, while these Flve cases
L8 | contaln some overlapplng lssues, none have Deen consolldated.
18| Hone of the settled recordse contain 2 mozion to conoolidate

20| any of the actlons. OConsequently, we conslder and resolve

21 | each cage individually, Jjust exactly whaz- I'm deolng —oday:

22 How, you-sald I could do somethiling. Mobody has asked me
A toodn anything. Tim Juas Tl 1ing you elghT rew, Tfm Treyl g To
4 | gettle this cage on thig record and each of the others.

25 HMR. BECK: Your Honoero, if I may. I Zhink what happsned
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Wag, Judge Spears was ass<ed o take judicial netice of the

2| warious casss.

3 THE COURT: That's a whole different lssue, and there's
4 a dissent. And I'm wery familiar with Judge Myren's position
S| when he wrobts the decision, and Justios DeVanesy and

& | Judges Herr, thelr dissenz. I gec all of 1t. And I also

undecstand what he did cut oF merory from stuff., Buz I'm

| gtaving out &I That. Al This Court hag not bheen asked 1O
91 take judicial netice of anvybhing.
1a 2o unlese somsbody figures out somes way to get somasthing

11 ) in foont of me that may or may not be critical, I'm just

12 | telling ywou, from the record, I''m trying to £igure out, <did
13 | Raymond hawve the authority fto remowve Paul as president, and
14 | thatrs my Qquestion I'm Laying ouz.

15 MR. EBCHOEMBECE: I would day that what ig in the record
14| £or this motion iz thst Raymond iz the president. In the

17| annual raport, 17 s2hows he 1z che president of the

L8 | corporatlon.

18 feu're actuslly asgking about socmething that happened

21 | befers that,

21 THE CoURT: T think —hat's the argqument, 1s it not, =—hat
22| he was improperly removed; and therefore, sz the president of
3] VOR, he woiild hawve had o B2 a5 part af the sale, mavhe?
24 ME. SUHOURNBECK: But there 15 no sharehclder that 1s

25 | contessting the cemowval of Faul and the appointmenz of Bajymond
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@ preaident. There is no shareholder making that allegation.

2 THE COURT: Okay.

3 ME. SCHOEMBECK: And the shareholders elect “he «fflcers.
4 THE COURT: All righ=-. You may continue, Mr. Brendbro.

5 MR. BERENITRO:; I think where we left off and — or do you

8 | warit te go somewhers slsa —

1 THE COURT: I pulled wou kack to thig, te the Hutterizn
8] Brethren 6r the Colony.

g HR. CDREHITRO: Yes.

1a THE COURT: You can move on To your next issue.

11 HMR. BREMITEO: Even 1f we see a documsnt that says

12 | somshow that Raymond <could have authority to do —hisy ths

13 | secondary guestion is, was he manipulated into doing =2o.  And
14 S WoU can't rely upoern a dodumenT -at this stage because: Lhere
15| iz enough evidence in the record to suggest that Raymord was
14| both suseceptible to undue influsnce and zhat his actionzs wers,
17| indesd, the product of undue influence.

L8 Lf, however, Faul was not the presldsnt as of Mazch lst
19 of 2023 and oculd not izgus a legal rescission, —hen we fall
20| back to the squitable rescission, meaning, we Juss g9 back and
21 | ask the guesticon: Was thiz —ransactlon a producz of undue

22| influsnce? And then the guestlion would be: Who 13 ables to

3| asak a rameddy 11 e that? and tha answar 13, somebody wha haag
g4 | got an interest in the cutcome.

25 The parties that hawve an ipterest in thas outcome would
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1] be Bxvling, as a conpany thaz had 3 lerng=term farming
2| partnercship and is —
3 THE COURT: so I wanz to stay on that then, 1T you want
q ta.
3 ME. BREHNIZTREO: Ocay.
B THE COURT: So under the egultable regcliselon, you have
T £t firat ke able to de 1T under 15-11=2., That'a number one.
Ea Afd To do That, You have To bhe 3 par?y ©tao that contraat,
g The second ons in resciesion 1is, "Where a <contract ls
101 unlawiul for cause not apparent wupon its fasce and the pa-ties
11 | werse not egually at faul=." BAgain, syod would have to be a
I Aty Lo Lhe Sontpact.
13 And, Z—hree, "When the public intereat will be prejudiced
14 | by peErmlitting 1T to stand.™ I don’t — 1 mean, —hers may e
15| intereat betwesn the partie=. I'don'™t @ee a publie intereat
14| hecs.
17 But thoge are the three that are upder the Pegquitaple®
L8 | statute, or the eqgultsble wavs of dolng 1t.
18 HME. BRENZTEO: T deon't think the eguitable z-atute
20 | defines 1t Ln terms of parties.
21 THE COURT: I'm reading it.: It mays, "wWhers the conzradt
22| ig unlawful for causs not spparent upon its face and the
A partlas were not o equally in fanl-.®
24 FME. BHEHIEO: which statute in 217
] THE COURT: 21=1z-1.
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MH. BEEH2XIRO: And so the lead=-in says that, "On

2| application of a party aggrieved." [ don't Zhink it has the
3| same meaning as the "pacrty to the contract.®

4 But even if it does, as a declaratory=judgment action,
S| anybedy who is a beEneficiary of an icrevocable trust end

8 | anvbhody else that has an Interest In thie aczlicn oan zsk for

Tl that relief, agk for a declaration that Zhis ia an invalid

[ 1]

dead, meatling, that Vietoarla'™s half, the l1rrevoocable hall, <an

L]

geek that rellef; and any <ther patiy whoe iz permissible ubderx
10| a declaratory-judgment action, meaning, somebody zhat has a

11 threatened or sctual injucy and i able —o demons-razs

I causation betwesn the lnjury argl the present el roumsTences,

13 ] and then a r=medy.

14 Arndd the poarpose of the egultakkde stazZute 1= s5ort ol The
15 | wrap=grsuand,; that 1f 1t waen't s ‘completed legal reaclaslon;
14| az 5 matter of equity, vou were able to go lock a3z it and fizx
17| it that way.

L8 THE COURT: Does thils count pertain Zo the TrustT

19 | Heaning, the Trust 38 5 party?

21] rour client has agresd that his allegations . are agalnst
21 | kKelly, not the Trust: Ta& that a true statement?

22 HMR. BREHZTHO: For thia count? Are you Talklng abous the
31 reacdas]nm o aosnunt?

24 THE COURYT: Ted, Count 3, ag it relazesa To the 'lrust.

25 HMRE. BREMITEO: Well, Count 2 is thse rescission -- wall,
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i |

which weraion are we taliing about?

2 THE COURT: The currcrent one —hat we'ces working off of.
3 ME. BREHZIRO: Dxay, s that Count 2 15 resclssion.

4 THE COURT: Okay.

5 MR. BERENITRO:; ©Count 3 is torctious interfersnces againat

8| Kelly and whatever Tort damages.

| THE TOURT: Under that count, Count 2, he is not aftcer

8| the Trust, he 15 alleging 1t against — hilg allegations ate
9] against HEelly; <orrect?
1a HME. BRENITRO: For the tort damzge=s, at this polint in

11 | time, vyES.

La TIE CDQURT: OKay.

13 HE. BEEMITED: But, agsin, undue influence iz not a —ort:
14 pdue intlusnae 15 the BAS1s Dor ursrlnding o lovalldstlng an
15 | agreament.

14 THE COURT: All righ=.

17 MER. BRENZTHO: 2And o vou don't plead undus Influsnce

L8 | agelnst & pacty, You plead 1 agsinst a dooument. And that's
19| what'™s going on in Count 2, and zhat's what's going on in a

20 | declaratory Judgment action. which iz sayving: YThis ls an

21 | 1ovalld document. There are other parties that would have an
22 | intereat 1in whether or not thi= is valid or notl"

K| My aliants, tha Plaintiffs in Tha axlarting oomplaint, and
24 | the Plaintiffs 1in the amendsd complaint, all have a wvested

25 | interest in cescolving that issue, a5 does Wictoria's estate,
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1] ¥ietoria, her half of the trust.

2 And so the cemedy then, or the procedural remsdy is a

3| declaratory—Jjudgment action. Tou pust 1t 4ll together and try
4 ta figure out the answer.

5 The seciey of motions that were agtually £iled by WVGR

8 | sre vary narcows: Marrowly fooused, narrowly descorlbed. EBnd
T they only ta<e a handful of pages to describe them zll. And
Ea Chey de pot provide 3 bagls CoF Juddamenit 48 a maZ-ear o 1aw

9 1 utder [ule 5o
1a VidR"s —— 1 should point out, too, the motion is brought
11 | cetensibly on behalf of VoR, the Trust, and -he Estazs. The
12 | problem with the Estate 1s; The Estaze shouldn't be acting —-
13| thera's = petition for r=smoval. And once there is 3 petition
14 ih place, You're hot supposed Co take any turther acTlon an
15| Behalf =f the EazZate until that queszzion 18 reaolved. 3¢ the
14| Estate shouldn't be joining zhis in zhs firsz place.
17 Whether Raymond has “he capacity to de a2 as trustes 13,
18 | I think, an open questlion. VOR g asking for this relief as
19 | an sntity,
21] The flrst motlon asks to dlsmliss VOR.as & plalntiff. The
21 | amended complalnt resclwves this in the same way —hat the
22 | cecant federal district cour- oase inm South Dakoza 4did, which
A1 15 that when yvaufra: bringing =laims —hat ara in aoma way
24 | derivative and asking a corporation o acty you can do 3o as
25 | a plaintiff. When the corporation objeczs, —hen you maks the
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1| corporation a defendanty but yvou're 2till akle to pursue that
2| same relisf, because they'rs 3 nominal pacty.
3 The derivative part of this 1s that Victorlia's tzust, the

4 irreyocable half of that, i=s or should be a3 righziul
S| sharsholder to WOR. VOR - is not just this random compeny that
9| floates out thers; YOR was populated by two ghareholders, both

T1 of which put their shares in there as part of 3 —russ

[ 1]

Jgresmert. S 17'g Not thls irdependeilt company —hHa” we Waald

L]

thins of in the same cohtext as every other ordinaty

10 | derivative suit.

11 At this point in time, Victorcia's esctate and/or

12 | victorla®s half of her leorevocable trust have an lnterest 1in
13 | cesclying that a=s a derivatiwve action or Jus:z for its own

14 Sake, But ¥WOR 1z a proper party o Zhis actlon.

15| They're a mecedaary party. And ii they need to be put in the
14 | defendants! column, that's fins. It's & nominsl position. It

17 | doesn't affect any conflict-of-dnterest rulaez. Wa have
L8 | brisfed that extensively. IzZ'a not an actual thing.

18 The second motion that they filed was to dismiss the

=i

20 | Eztate az a4 plaintiff. If you read Zhe carplalnz, if vou rcead
21 | the captlon, the Estate 1s not a plailntiff. Faul brought the
22| telizf on behalf of —— or for the bernefiz of Viczorla's sataze,
A1 nat wlalwming that hae was har pareonal veprasenta-ive oar

24 | claiming that he was the estate.

25 Thers gre pretty specific and direct elements of common
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law - and treatises that aay that zZhisz iz permiszible.. 1t's

2| peomissikls when somsbody refusss to act and to bring theirc

3| rellef on behalf of the Bstate.

q We know that the Estate refused because Dave Geyer filed
S| an atfidavit bact in the probate file back in 2022, showing

& | that he asked Raymond's counssl To pursyes Victorlats lawsult

T1 on her kehalfy they refused. Al so ever ginces, Zaul has bBeen

| attemprtlng to pursus the: rellel “That VicZoaria was atZemprting
9] to pursue, a2 well a8 hls own relief.
1a 2o there's —— the second motion for summarcy judoment on

11 | behalf <E VOR should be denied. There is nozhing to dismiss.
12 | The BEstate 1s not-a plalntiff; and nobody has pefuted the

13 | basic premizss that when a fiducisry for an estate fails to act
14 ahd: Lleaves-a <lalm out therse thaZ nseds o e puksued, TRaT

15| zomecne else wan do go on kshalf. That iz what'za happenling

1& | hers,

17 The third motlon for summaDy Jjuddgmenz oh rescizslion

L8 | should ke denled on its face. They provide —wo pleces of

10 tactt Tha

iT

there wag tizle insuranece, and that —he Hcuth

20 | Daketa Secretary of State's records show thaz Raymond 1s the
21 | president: EBut —hose are no- determinative. Thoze don't

22 | prowe anything. Those sre — they just aren't. They're not
3] determinative of an lgane of whather ar T —itla was walidly
24 | given in this case. There are numerous other faczs That play

otz | intoe that.
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Thers is an allegaticn that faul brought this bedause he
21 hoped to inherit. Well, once Victorias dies, seczion © of the
31 Trust ma<es part of this irreveocsbls: meaning, that Zaul was
4 | going to inhsrit. Faul paesed on in October; and so Paul's
S 1 children ar® now going to iAnheriz that half of the trust as
& | an abszoluts certainty. It 1g lerevocable., It was the moment

T that Victerias died, making sure —hat the agsets —hat zre

[ 1]

suppdged o be 1n That paortion of The trust 1s pabt o What

L]

this lawsult 1s about. And anvbody who iz a benefilcizry ——
101 Faul at ths time, now Paul's children, and lLance=, his

Ll | Brother ==

Iz TIE COURT: I'm trylng to keep thls —— stay 88 narcrow as
13 ] I can betwssn the two cases. Howr does any oF the propesrty get
14 ] Imte the Trust, & the rile =1ts today?

L5 MR. BRENDTRO: Az the file sita today ==

14 THE COURT: &As the probats fils sits today. Theos has

17| Beert & willl discavered but not an orlginal.

L8 MRE. ERENZTRO: How Jdoes —he property get into the Trust?
18 THE COURT: It'es a2 pourover will; corcrscz?

21 ME. BREEHZTRO: Yes.

21 THE COURT: And if that will doesn't exist, it's an

22 | inteatate inheritance to her spouse.
A ME. REEWHTITREO: Ah Ther2.ars a -"‘-.“uIIE"u]:E T ETapR ey That.
24 | tne, 1z that you can petition the Court —o acoeps, for probats,

25| a copy @E a will., MWe can provide testimony from her z=ttocneys
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that helped her draft the will and explained what the will was

2] Earce There is5 no svidencs that it was actually cewvoked. And
3] so Lhe next step will be —— vou <now, and I'11 Just Tell you,
4 that'™s the plan. We're going bto submit -hat will. LeEnce is

S| going to submit —hat and ask it -0 be probated.
B But I don't snow that that hecsssarlily impacts the Trust

Because 1f the assets were inproperly remved from the T=uat,

8| then the remedy is ©o put Them back Ln the Trust. I dogsn™t
9] hawe te go to her estate firet and then go bkack 1n.
14 I £think it's a dirscz link. That if these transactions

11 | wers wroong, meanlng, somsong puk their hand in the cockise jacs
12 | and tack things out, vou put them back 1n the Jar, and then

13 | that's how that works.

14 There 15 —-— nexlt, Che [&urth moertldn oD sumnmsary Juddment,
15| saying that there is no@uch thing ag tort damages, the

14| heading iz broad on purpose. Count 3 in the criginsl

L7 | complalnt, Coiunt £ in the amended complalnt, gpeclfleszlly

L8 | identify a tort That gerctaln plaintiffs have agalnst Helly,

19 | tortiousa intsrference. And it ocutlinea, for the purpogs of

20 | everybody elses to ses, that Zhere are other potenzial tozt

21 | elaims that may be brought; c—hat par-ies may want to bring oz
22 | may need to bring in order teo pursuse the correct remediss,

A inaluding Voterlales eatata. Toothe eaxtenT —hat skha was

24 | peracnally damaged by breaches of fiduciary duty of either

25 | her son or her husband would have claim= thaz could be pursued
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that way.

2 At this point in time, the amended complaint doss no:

3| seek actual damages for an dactual tort agdalnst the Golony:

4 | But an amerdmant was made be=-ween the original complaint and
S 1 nowy to makes Slear that it's possible that that may cooous,

8 | depending on what discovary beares ouz, what invelvement tThey

T1 had, whether it was == wou know, whether the Colony had direot

| ipvelvemantt 1n this process. Theare may bea, but “That £ fnot
9] gomething that we n2ed £ decide how.
1a But as to VOR's motion for summacy judgment, the fourth

11 | ocne, the only actual argumenz that's made in thaz 15 the

12 | sentence that, "Moo tort claims are pled against —he Trust.™

13 | Against the Trust. That's ftrus. We're not suing the Treust

14 Lol CoEt alalms. So, Ves, bthere's nothing -- I mean, 1T

L5 | thetts what summary judgment iz gramced on today, that the

14 | complaint dossn™t =sssk tort damsges against zhe Trusz, I guess
17| wou zan de that., But the complaint dossn't even ask for that,
L8 | 8¢ 1t's a. s11ly Judogmsnt to get.

18 And then == and it certainly wouldn'z diepense with zhe
20| reat of the pelief that™s elaimed in there. Ahd Eelly,

21 | him=elf, has not filed a motlon o dismlss Count 3.

22 The Ei1fth motilon for summarsy Judgmens in VOR's packe:

A then relates to Gount 1. and 1812 a bBit confuatng, and they
g4 | don't necessarily =ay 1t out loud: but what they're arguing 1s

25 | that none of the plaintiffs can obtain relief because of two
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arguments of res judicata. Heither of the res judicata

2| arguments are spalled ouz that way:; neither of them ars

3] sustalnabls. They're not valld argumsnts.

4 The first one is this idea that Judgs Spears, in October

roeyvocablm == G that

H-

41 2022, made a conclusion that it was an
8| 1t was a revoosble Crust and Ravmernd oould do whaztever he

7] wantad to do with it. Judge Bpesars pertainly said thst,

[ 1]

Lut That rulling has ho [oroe whalsosvel beadause “hey dlismlssed

L]

that <ase: It just dlsappears. And we clted e The case law
10| that that i= wha:z happena: Whsn you dismiss a case, it's as
11 1f it never happans=d.

Iz Tha zecand plece 1s They clte To a paragraph In the

13 | eviction app=al, the 2023 5D 2, saying that Z—here arce no such

14 clalms because o0 one pacrdagraph in tThat.

15 Judges, wou'we bead 1Iz. It doean't aay that, znd it
14| doesn't stand for that proposition.
17 The whaole polpt of the appeal was us gayving, "Me have an

LA | affiematlive defense or a counterclalm relative to these

19| eviction 2laimg. They ahould be heard in the aama suit."
21] And the Court sald. "He. Inmedlate posseszsion gaes —o
21 | Frand Valley.™ Ewerything elss -hen 15 resecved for later.

22 | Therse 13 no re3 judicata argumens that arlises ouz aof that

A case.  ¥Youlooan raad 1T backwards and Torwards, 1-fs Juat not
&4 | there,
25 The Eactwal repditicn that VOR'"s counsel offsred is far
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afield from the Filings. 1 mean, it's way bkeyvond what they

srgued. But T think it's dimportant £or che Courzs to recognize

P

3| that this farm debt that's attached o thils lard in 2022 had
4 | been there for a whil=. Like most farms, theres iz an
S| wpeErating note that gets fenewsd =ach yeac., Ard ag when Paul

8| took over Chie farm;, he cwng Skyllne, the company —hat's

T Eaeming it; and VOR as the entity that owned the land, as past
g of the Trust, secursd the farming loans. Buz each yezryr tThat
91 Paul was involwved; denerally, he is farming efficiently and

10 | starting to pay —hat down, meaning; he inherited debz on the
11 | whiols process whan he ficst started. And the svidenos will

12 | show, ewventually, when we geT to that polnty; thaz he ia paying
13 ] it down. He borrows mohsy o build a housg on that land that
14 SEYline DOTrows, m=anlng, hls OWh o conpany Lorrows 107 and then
15| it 2ecured by the land itself.

14 Lance, ag well, borcows money from — he borrows money to
17| bulld a house, and Lt's gecured by YWORT2 land. Zance then

L8 | sella hils house and then pays down that debt. Pngd 50 there

191 ig dekt., JIt's a million dollsray buz itTe four, Tive million
20 | dallars® worth of farmland. And 1t'z oz anything unusuwal.

21 Aand every =ingle year == the evidence 138 olear im the

22| cecoed,y every 3ingle yesr the famlly renewed the notes -at the

-l

bank becganse Thatls what they did. And —hara was no Solacarn
24 | that scmehow anybody was loozing anyzhing or runoing up bilg

25 | debts. It was a sustainable operation. fAnd Paul prowved thaz,
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g Paul was paving down the debts.

2 The idea that Paul wasn't paying rent is also falsas. The
3| documsnts that eventually; when we get To that polnt, show

4 that ‘Faul did pay rent. Paul had a partnercship zhat lasted s
S| decade o =o witly WOR.

B Judge, itz s oecomplloated Casa. It's 2 compllosted

complaint, . The amended complains dofsn s make iz simples. T

| meati, 1T Cixes some Thitge and Slarifles wha” we do wWlth
9] partiss.
1a I assure you that if I thought there were a simpler wsy

11 to do this; I would do 1t. If thers were @ onse—pagse; you

12 | show, 3imple Rule Bib) complalint thazt would £ix —his; I would
13 | do- ikl

14 The Cact that 1t's compllaoiatsd, thoudghy 15 net The

15| Plaintiffe? fault. This iz a olrecumstance that we'lre teyling
14| to fix that has =2 many pieces. It's like the prowverkial

L7 | operiing of a plllow case and dumping the feathers 1in the

L8 | river; right? Getting them back inte that plllow case 1s

19 | incredikbly hard, That'a where thie is 3z, that's why the

20| complalnt is 5o longe. the procedure Ls compllicated. But the:ss
21 | 1=z authority for eswery single plece of the law that we'wve

22 | provided. In the pleadings, there is auzhority for every

A ] ainglea ragponsge That we madse 1o one Briagfing.

24 Wictoria's affidavit, Lance's affidavity; alse from tche

25 | probate Eile —-—
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THE COuRt: So == and that's what L'm lesking foo right
21 now, ‘is VWictoria's affidawvwit., Whers is —hat at? I'm toying

3 Lo £ind 1%,

4 HMR. BREHZTRO; So we attached that to the original
S| complaint, Seo if you go back tio the —
(2] THE COURT: Ifwe gob 1t.

| MR. BEEMITRO: == third documsnt, I shink.

[ 1]

Aand thery, Judge, T wodld ask —--— 11'48 men”liorned 1n -Somns

L]

af the pleadings, it's available for the Jourt to find; bUt we
10| would ass< the Court ko take judicisl notice of Lance Far-ell's
11 | affidavit in the probate —— sorxry, in Victoria's orciginal

12 | £1le; 25CIVEZ-38, And that was flled on @F/&28/220 IT's

13 | approximatelsy == well, iz is 22 paragraphs long. And sc it'a
14 st JUsST & aurscery recltation o the elaments. I provides

15| specifica relative to the wariocua elemenzs of undue influence,

m
i

14| and suggezts also that Raymond lacks capacity.

17 Bazsed upsn that, based upon Zaticels affidaviz, Vietoria'ts
L8 | affidavit, the rest of the documents, the fact that The Trust
19 | contsing an irrevocshbility prowvision upon VWictoris's death

20 | granting standlimg to any of her benefiolarles, and because of
21 | the Wway the purchase agreement wae writiten, where 1t saysy

22 | "Hey, gueas what? When we covenant good title, zhere'sa a

Al potential dgsne because of Vietorials Tawani o0 yon asnft

24 | grant summary judgment today.

25 ¥When all the facts are in, I certainly expeo: that we
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4 i

will be here again te walk through esach element of each <laims
2| bBut today, wyou can't do —hat.

ME. SCHOEMBECK: Your Honor, would there be a brief

ol

4 | oppoctunity to ceply?
5 THE COURT: Yesm. I'm jJuskt tcoyving to —— I niight hass
& | anothar guestion for him. T'wm Just —rylng Lo find somsthlng

that I read sarlier.

Fal L' hera a1l day. And Treom ceading “he Cransoripts,

91 that iz probabkly a good assumptioh.

1a 2o show me in Victoria's affidavit, which was attached
11 to the complaint, "I think™ — "I Eelisve my husband is

12 | wulnerakble, and I bslleve he was-nmanlpulated.® And Zhat's

13 | patagraphs 24 and - 25.

14 There Was an earllsesl paragraptl, I 2an't fLing 1o, wWhers
15| she asild somethiling along that zame line, where, zomeThing

16| like, "I think™ or "I though=z." But show me in —he reco-d —-
L7 ] In this record —— wWhere —here la gomething ocher Zhan

L8 | speculatlion. "I think he's vulnerable,™ zomething other than
19 | conjsctura. I won't use the word "fantasy," but zhaz's what
21 | the standard 1s.

21 go specific allegationd —owards undue influence that's
22| in thia recored.

K| MRE. RREMTITR: Ta thers-a gpeal Tla alament® EBo wa have
24 | susceptibility ==

25 THE COURT: I know the elemsnts. But she's got fto have
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47

1| undeclying fatts alleged t9 beat 3 summaty judgment.

2 HMR. BREHNZTRO: ©Oxay, so [ don't think anybody dispubtes

3] oppoertunlty.

4 I'"1ll do ths easy ones ficet: Opportunity. Eelly is

S 1 living with Raymond, and Yic-oris is mowved to & nucsing home

[ At Cha Tima Chls happsens,

1 THE COURT: And she says that in her affidavit, Kelly

Ea I11wved With him — him atd his Wwife, or Wwhaaver took az2re of

91 hims
1a HME. BRENITREO: Ye=. So that's opporzunizy.
11 A oclear result, the $3.2 millicn transac-lion; as wall as
12 | a whole bunch of things Z—aking placs before That, that
13 | Vietoria is talking abous relative to the corporazion. 8o
14 that 15 the ourth €la2ment.
L5 fon're asgkitg then about duaceptibility. The caze law ==
14 THE COURT: I'm -azking about soms overt ackt —hat Eslly
L7 ] 414,

1.8 MR. BERENZTRO: So that's sn error. And that's the lssue

18 1 that czu=zed th

Tank o3ze to 30 up on appesl in 2020, and it
20 | was: sent bacs because the Judges was Locklng for direct

21 | evidence af undue influence ==

22 THE COURT: That's in summary Judgment. Bubt I'we stlill
3] gat To have something that the Jury gan laak at and g3y —— ara
24 | ywou - saying the result 18 self=-provingi?

25 HMR. BREMITEO: Mo, I'm not. I haven't gotbsn to
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4B

susceptibility yet.
2 THE COURT: Go shead.

ME. BREHZTRO: 52 susceptikblllity, the <ase law says you

ol

4| can prowve that pecple that ars old are gQoing to be susceptibls
S as a bas=lines; and pesople that |lsve heal-h problems would b=
8 | susceptibla, and pecple with cognitive dmpalrments.

o Wicky describes, in & handful of paragraphs, specifics

| relatad to Raymored's health and Rils mental ablli”las, Thias
9] would go towards suscesptibillty.

14 Lance's affidavit doss ths sam=. He uses differcent

11 | lamguage. But he — he gays, "In my view, my fazherc doess not
12 | hawve the undsrstandling, sophlstications of motlveazion to

13 | Ecemulate 3 plan to remowe my mother and brother from a
14 | corporatlon beabd of dleectors,™ Sa;, meaning, fircsthand
15 | ohasrvation, "That's not the kind of dad that 1 knaw. He'a

14| not capabls of doing that.®

17 Lancatz affidawvlt sayas —-

L8 THE COURT: Lance's affidsvi- 12 not in This file.

18 IL'"m aalking sbout Viczoria right now.

21] MR. BEEHZTRO: ©O=av. I'we asked you to Take judicisl

21 notice of it.

22 THE COURT: And I might. I haven't decided wyet.
3 MR. BRENTITRO: Ooay.
24 ME. BEK:  TYour Honoto, can L Just lodge an objection Lo

25 | that, befors I forgek?
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1 THE COuURl: To the ==

2 HMR. BECK: Taking judicial noetice of Lance's affidawvit.

3 The Victoria file, acoording to Hre. Brendtro, has kbeen

4 | sealad gincs, what, Zscember of what yaac?

3 MR. BREWITRO; '22,

B ME. BECK: Q<ay. I canft accose 10, My seorstasy <an't
T eyen get a dockes sheet for me. Lance's affidaviz was not

81 £Liled hera,., T sStduldn™t have Co conTest WITh Labnce™s

9] affidavit today at the summary-judgment hearing. IEf that was
101 going to b filed, it needed to be filed purswan:t to Bule L&,
11 I object to judicial notics of it. I ckject to Lance's
12 | affidavit in whole as dnzimsly:
13 THE COURT: And then ac I'lLl rule on that before I leawve,

14 IT T Iorger, Temlnd me.

15 But plesge addresza 1T through Viectorla'a affidawvit.
14 | Because I kbeliesve that's the only document -- and you can
L7 | correet me Lf Ifm Wrong —— that layve 2ut potentlal undue

18 | Influence in this file.

18 And then I'11 follow up with another guesation: IE
20 | there 1s no undue Influence —— well, lst me =zay —his — ot
21 | go ahead; Just address thiz and we'll follow up.

22 HMR. BREHZTRO: I wanz to point out as well, —hat her
A affidavitalae ralaes a quesTion of faort as -0 Raymandls
24 | capacityy whigh 18 a separate gquestlion, z—hat she 18 ssying

25 | that he's had a lot of strokes, alooholic, eighth—grads
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D

[ om 11

eduzation, not capable of making decisions. 80 either o
2| thoss would be enough.

I will point out as well that cne of the documents Chat

ol

4 | we did file in Marcch of —his wear included gquotes to Lance's
S| affidavit, and a footnote for where —he Courcrs could go to £ind
8| it. &End s5 ——

| THE TOURT: But that was 3 briesf.

[ 1]

ME. BRENITRO:Y Right. But 12%s nofl 3 surprlss That

L]

Hib. Deck ig arguing. It's noet o legitimate Jdefense, It was

10| cefercred to; and he didn't ask for a copy.

11 THE COURT: All righz-. We'll come back o that.
Iz L'1l let you wrap ups
13 HE. BEEMITRO: Tou asked me —o find =stuff in the

14 | aitidavic.
15 THE COURT: Well, I dan'z want to =21z here for 20 minutes

14| while you read it. TIf voiu had something off the —op of your

17| head that vou could argue, IV11 let wou.

1.8 MR. BEEENZTRO: Sure.

18 THE COURT: It epesks for itself.

21 MR. BRENZTRO:; It dozs. But as for -—he elements then.

21 | the oneg that are missing are suscep-ibllity and Kelly's

22 | wrongful disposition.

4 Thara 15 a — bt Wartesriala atfldarlit, inat Tazast flva
24 | or.s1x places,; talks about izems thaz a3 Jjury could use to find

25 | susosptibility. And then Vicktoria's affidawit also then
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(5]
jd

explains the basie for why Eellyswould be motivazed —o do

2| something Iise this.

3 THE COURT: Is& that afildavic even admlssible?

4 HMR. BREEHZTRO; Tes.

5 THE COURT: Subject —io cross—-sxaminazicn?

[+ ME. BRENITRO: It dossn't have to be.  Decedent's

statasments undsr the dead man's statute are likberally allowed

| ih aotlons 1ike this. I wanZ chroudh abkout a padge and a halt
81 of that in our brief.
1a THE COURT: Okay, I'"ll give sach of you a responss on

L1 | this fils.

Iz MR. SCIMEHEECE:  All elght, Your lMomnorys 1L I mlght. Way
13 | early on, you pegged, this iz really about a case against

14 Eelly I undue influsnoe, The rest o Uus are dradgged 1nco
15| this in gueationable methods.

14 But T want to poink ocut the main poinkt that T arcgued,;

17| that citaes right to his pleadingz that he hasn't answered,

L8 | and that's this, Judge: He zava, "VOR 18 nominally a pazt,.™
19| a direct quote,. FParagraphe 107 snd LOEB of his complaint, he
20| 15 seeking damages-agalnst VOR in the same complaint wheze ——
21 | and he didn't want to answer your guestion when you asgked him,
22 | MAre you cepredenting YORT"  Arnd he danceed and he danced;, and
3] ke pevar dig oanswer 1T Buts: th TasT,oAn Theplaadi ngs:;

24 | that's what he 18 dolng. And be 12 suling YORE fof monsy

25 | damages in paragraphs 107 and 103, and nobkody thazt's eves gons
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[
B2

ta law achool could say when you're suing somsbhody for Jdamages,
21 that they're only nominally inwvolwved.

3 When he says the federal court recenzly allowsd 3

4 | corporation to be nominally inwvolwed, heTs talking sbouat,; if

O 1 yvou go cead the Fansn=ier case, it's a shareholder derivative
9| sult. It's the gult he didn't bring, beciuge he zan't boing

TN it, becauss under the statute, he has Lo B2 represenzting a

[ 1]

shareholdar.

L]

g the number one thing Zhat he ilan's anewering [or wyou
101 is: How can you sus VOR Eor money damages and olaim that

11 | you'ce also theic lawyercd? And iE youl'wve alrceady done that,
12 | you can't &ven amend and now JusT sue them; becauze —he zulss
13 | don't let you do that in thes same lawsuiz.

14 He kKeéeps referencling Vietorla®'s Lawsult, Hhat he haso'™t
L5 | mentiorned to the Zourt ia thiar Hot only waz thaez diamidaed;
14| he attempted, in one of the appesls, to resurrec: it, and the
17 | supreme Court tuened him down. That's 3 dead, done dsal,

L8 tow heard that there's never been a declslon =-—

18 THE COURT: 0O course, they affirmed the di=zmissal

20 | without prejudlice is what the Supreme Court orpder sald.

21 MER. SCHOEMEECK: Correct.

22 THE COURT: oOkay, so 1t could theore-lcally be Brought

24 ME. SUHOBNBECE: 1T They had somebody that could do 1t

otz | THE COUET: I unders-and. Go ahead.
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(n )

FME. SUHOBRBECHK: Yes, yes.
2 He told you that he'"s reviewsd the case law, and summscy

Tudgment has newver besngranzed on an undue-influencs alalm.

ol

4 OF course; the Tank case, ths Suprems Court affi-mad
S| the= parties being dismisssd o undoes influsnce=. That was
& | afflemed. Thatts the Tank case. Mr. Rasmugeen, Mr. Brendtreo

were the partisa. So he knows that, in Eact, there is a bBody

A of @age law.
g MR. FASMUSEEM: I was ab attorney,; not a party:
1a ME. SCHOEMEECK: Oh, I'm sorcy. He wasn't a party. It

11 Eelt like 1ty but it's been a long time.

Iz Gastly, I would Just say, Your [onar, YVOR dosan't belong
13 ] in this, ard ceccainly not in a lawsuit where our lawyer i:2
14 sulitng us [or mobtiey damnages.

15 MR. BECK: I'm goling te ke less brief; and I apologlze in
14| adwvance.

17 2o LE wou look at the atatemetit of undlsputed material
L8 | facts that Grand valley [i1led, and the response —o sistament
19| of undisputed material facte thaz the PFlaintiffs Tiled,

20 | pacagraphs 50 and 59 1ls where we start. Prezty simpls. Yo
21 | date, there 15 no evidence: of what Kelly did or sald to Ray

22 | giving £ias to this lawsuit.™

K| Tha respanged: "Japoted, nos material.”™ Mo oltation To
g4 | victoriats affidawit o lawsnit. Mo Siltatlon to _ance's
otz | affidawvit.
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L4

1 Lnstead, we get this: "Undue influence can B2 shown with

2| cipoumstantisl ewvidencs, rather —han with evidence of oc=-tain

3| statements. It iz, of course, prematurs Lo Sefk Summary

4 | judgment in an undus influence case whan discovery is just

S| beginning, ™" citing the Bule 56 affiidavit.

B Paragraph 5% "To date, thers 1g no evidences that

T | whatever Eelly zllegedly did or 3aid to Ray"™ cauzed "Ray Lo

g | chahge the estate plan.'

g Respones: "lisgputed, hoT mazterial:" Tee paragraph B2,
1a No evidence, Judgs, what Helly did. HNothing presented to
11 | you.

L2 We hear Chat undos Influence 1sn'™t a tors.
13 The Suprems Court, second Taak case, paradgraph 48, "Ourp

14 fuale pellecsts Che pernlelions nature oD undue Influenoe 1] 2
15| epecisl type of theft that beglina whlile The C—edtazalr i3 slive
14 ] and continues until theirc desath.™

L7 It sounds 1lde g tor-.

L8 Then we fave what the: Plaintilff oontlnues to lgnore. The
19 ) Plaintifif wants to talk .abouz thes elemenzs of the to-t of

20 | undue Influsnce but forgets —he definition. ¥e go to the

21 | same Tank case, the second Tank case, 23 Souzh Dakota 55,

22 "For dnfluence to be undus,. it muat be of such a

3| aharaater:as to degtroy Tha Tree agernay-of The: Taatator and

4 | substitute the will of ansther for that of the testazor.”

25 e keep balkimg abeouz the slements that comes after that,
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But that's the definiticon. That definition has not been

satisfied legally, factually, sven attempted to bs Eatisfied

P

31 1In any of these brie=fings. That deflnltion is lgnored.
4] That's the =nd of the cas=e; Your Honor.
5 The Flaintiff wants —o claim —-- and, again, I don®™t kEnow

& | wha the plaintliff is now. . HMNow, we have allegations,; we have

TN propoged amended complaint. It dossn™c menticon Lanoe.
8| Appagently, Lahes wants —o Join —he lawsult., We have a
9] proposed amended complalnt that wante to add a bunch of

10 | defendants but doe=n't tell us who they are. I don'z know if
11 ] I'm supposed to figurs that oub or you're supposed to figurce
12 | that out, An amendsd complalnt needs to e complate before
13 | ysou can grant it. It needs —o be what it i=s s5c —he parties
14 CEn contast 1., Arid we don™Z hawve That here Loday.

15 We hear a <itstiomn that samehow Victorla'es propesty waa
14| Erozen in time, zhe shares of VOR were frozen in zime. &

17| citatieon to sectlion 2, which I presume 1z somethding in

L8 | Article 3, but 1t ignores the reat of the documenz.

18 Article 5§ of the Trusat, —he maritsl Z—ruaz, which I think
20| 15 what the Plalntiff <ites Lln 17z breisflng as to where fhese
21 | shares allegedly went when Victorla died. Section 8.02,

22| Msestelbutions of Princlpal; z—alks about what an lndependent

-l

T PR Tas mignr Fala Thaere 19 T 1hﬁﬁpﬁﬂﬁq5t T.IFHOaT.a8 .,
24 N1f no independent trustes 15 then serving, —he trustee,”

25 | Raymond, "“"shall distrikbuze a2 much principal of zhe m=rital
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Lrust T2 the surviving trustor,™ Haymersly; "as the tLrustee
2| detecmines is neceEssary or ddvisable for the sducviving

3| trustorts health, &ducation, malntenance, and suppors.™

4 Th=re was 3 foreclosure acticon starting, Your Honor.
S| That doesn™t say it's iccevogables, It doesn™t say thet it'e
& | Erozen in Clme.

Aand, practically, how ocould it Be? How could you have &

[ 1]

pleag of land that's frozen In time? IT they're claimltig that

L]

the VOR shares had to ke frozen in time, then the claim

10 | necessarcily means the land had to b2 frozen in time, and loans
11 | couldn't be taken agains- it becsuss thaz's just —— you can

12 | #=l1l It, vou can encumber it. IT's one stick in —he bundles
13 ] If their claim iz thit land coculd never be =zo0ld, it must also
14 | mean 1T could fever be mortdaged. 17 caesn'- make sense Under
L5 | arwy of their theories.

14 ¥Your Honor — and I think this has become wvary cbvious --
17| thers 13 no party 1o The conTracst geeking 1tz resclzsion. 'The
L8 | Plaintiffs now must acknowlsedges They don'™t repressnt YOR. WOR
19 ] iz respresentsd by Mr. S8chosnbsck. Youl'ws goz teo have a3 party

20 1 ta the conbract —o rescingd the contrast. You cannot

| q
(k1]

21 | substitute the declaratory=-judgment action szatuzes for the

22| cesclsasion . statutes; and thaz's what the Plaintlififsz are azsking
3] el To dli,

24 T'hat endsz my CONMENTE.

25 THE CCURT: Thant you.
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57

tOff thae record at 11:21 a.m-)

2 [Back on the cecord at 127903 p.m.)

3 THE COURT: hAnd I realized, after we got inte this one, I
4 left two motions hanging on -he z—abkle in the other ons. I

1 will ask — I deon't bty —o be a alave drivero, it's now noon,

B oo The abttornaye wish ©o Just kKeop rolling? Or ara 3ol

the type of people that like to =at?

Ea MR. BECK: T dqan cer”alnly delay «arlng. IT 1T warks Tos
91 you and the ocourt reporter; Your lloner, let's Juss Keep goling.
1a THE COURT: Do you agres with that¥®

11 HMR. BASMUSSEN: Tes.

Iz TIE CQURT: Aoy objectlona® Mes: Grendtro, any objecsiion

13 ]| to rolling?

L4 MR. BREENITEOY Mo, Your Honor.

15 THE COURT: ALl pighz. I left on the table a motlon t=
14| amend and a moktion for a Rule 35 Examinazion. Ifm going to
tey to kaep thizs brief.

L8 L flve minutes a reasonables amount. of time —o asgus

191 thoae, My, Brendtro, or do you need mors time? I don't want
20 | ta short you, buz 1 alsoe don't want —o go four houbs on fhese

21 two motions.

2 FR. BRENZ2TRO: T don't think it will take ewven Eiwve.

K| THE COURT: Okay. TP11 Tert ywou a0 flrst.

24 He'll set the atapdard, and —he rest of you can follow,
25 HMr. Brendtro, go ahead,
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ME. BEERXIEG: Judge, for much oFf the life of this case,

it was on dppeal or subject —o motions to dismiss: and durcing

P

3] the pendency of Thiz process, Paul O'Parrell Jdilsed. That
4 | necessitated the obvious nesd to change —he parties in the
S| caption, but also then go through, lin= by lins, and ase how

& | the rallef gought in the complalnt oharnges Dased upan . an

T estate versua Paul. And so Zhat process 1s what is reflected
g1 in the amerded complatnt. IZ alss a-tempts -—o speall aut
9] particular facts that Grand Valley aeserzed were mlissing. We

10| do not agres that they are necessarily raquired —o be there.
11 The way I'we explained 1- 13, I don'z think -hat

12 | reaclasion nesds to be pled with particularizy. Thazt's the
13 | tule for fraud under 2B. It dossn't say "rescission™ in

14 thers, BuUut or clarltyis puorpose, we pud” 1t In “There ahd
L5 | ddentified what it i1a that forms the basis.

14 We alssc separated — of proposad to ssparats the colaim
17| reroving Ravmend aszs trustes —o make Zhat clear and more

L8 | obwlous, ard allow It to procesd on a declaratcry=Jjudgment
189 | action as Zoon as possible.

21] Che oblections to thls, or that there's & confllet of
21 | 1ntecest; that doesn't defeaz 3 motion to amend. Regardleds

22 | of whoever would have a conflict, the pl=ading can bBe amended.

-l

Far the raTlief Thatlsoganght relative o VOR, VOR 18
24 | bBeing recapticned as a defendant, in line with the thecroy of

otz | relisf in decivative cazes. I understand that iz's not an
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exact mateh for a derivazive Zasey, although 1 believe it ia

r

2| when we'"re pursuing relisef on behalf of who would be the

31 ultimate sharehelder, Victorlat's - interesTte In her portlon <of
q thie trusat.

5 Againg relief can be pucsusd on behalf of a —rust or fo

8| rectify & Crudt when Che trustes hasz falled Zo pursus that

T relisf. That's what's happening here.

[ 1]

And ane of The cases Tha” wWe cltad polnted Sut That,

L]

nltimately, these types o claims, when iIt'e a hominal party

101 ywou're toying to assert relief on behalf of the parcty, the

11| claim is, "Hevyv, you failed teo pursue this, and we need to

12 | preserve the claim In order —o move Lorward.”

13 An assertion was made as to prejudice by VOR. The

14 standard Wwas not brielfed asg —o WhHAT prejudlee acTually 185, Dox
15 | does thia rise to that. WOR 4did rat even submit 1ite z2nawer in
14| thiz case until March 6th of 2025, which wazs the day z=fter we

17 | wartied them that we were going Lo ba f1l1ing an amanded

L8 | complaint, and asked them to hold of £ on thelr surmmary=

19 | judgment motion becsuse it would be simpler for purposss of

20 | procedurs to respond to the actual @complalnt cather Than that

21 | one.
22 Tt's apparent an amended complalint i3 needed. VOR was
Al warted. This 15 —— and, agaln, thelr olalm g That it wanld

24 | affect zomehow Chelr summary=Judgmens process. Agalin, this 1s

25 | not an Srdinarcy summary—judgment procesding: this is =
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G

camverted motion to dismiss, arnd 50 it's an amplified motion
2] to dismiss that allows us to look to matiercs ocutside the

31 pleadings: The lntent, though, lg not to try to resolve the
4 | cas= on the merites, unlesgss there is soms insupsecable barc to

S 1 celi=f bassd on appar=nt and plain svidence chat caonot be

9| cefitad, That does not exiss. There 18 no actual prejudlca.

Aand then futility was argused, I think unsuscessinlly in

[ 1]

aach 1nstanas., Adaln, without reltesrating The same polnts,

L]

each one ¢f the proposed plalntifis has a unigue and special
10| intersest, can seesk this type of relief, and i=s permizted to
11 | mowve foroward with this type of action in a declacatozy—

12 | Judgment actiot.

13 I'n any declacatory=Jjudgment action, The cphticn remains
14 opert Ior Che parties and the coudrt to add defendants, add
15| plaintiffe; in order to make avre that everybody 1a

14| parkicipating that ne=sds to be.

L7 This starts that process. To the sxTent that thera are
L8 | other necessary parties, we asaume that —hose will be added
19 | purauant to the liberal atatutes regarding declarstory=-

20 | Judgment actions.

21 go this iz the next step, and then We cah movws forwWward
22 | with discowveey.

2y THE COIRT: moanasl 7

24 And then you're not going Lo address your 3590a)

25 | Examination ——
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&1

ME. BEERXIERO: Ohy de you want them Both at —he sams

Z timst

3 THE COURT: Yes.

4 HMR. BREEHZTRO; Sorry.

5 Even simplec; & negessacy piesce of the discovery procemss
8| 1 to get a factusl underetandling of the physical and mental
T| corditieon of Raymsnd O'"Farrell. It's npecessary =0 eveluate

3| capacity, bécause there are allegatlons of capacl-y —hat ara
9] talsed in the complaint and Zhe amended corplainz. It would

10| be necessary to evaluate the degree of susceptibility. Those
11 | allegations are also raised in the complaint ard zhe smended
12 | complaints: And 1t Is alzo relevant —o the clalms seeking to
13 | cemowe Raymond for being, guote, “unable 1o ackt,V clozZe guste,
14 ursuant Lo the CTrust documsnts,

15 The only defense ralsed to this moticn wees that REaymond
14| iz not a party. Rayvmond, of course, appeared ag a party in

17| Apell ef 2023, and has never removed himself az a party fecm
L8 | this Iawsult,

18 Te the extent that he neede o bBe 3 party, then the Court
20 | shauld <erder him to be 5%, and then —hls RBule 35ia)

21 Examination can movse fooward.

22 THE COURT: Where are we stactling heee?

o | MR . AROCHORKNREFDE TT T m‘ir_:hrr ¥irsr Honok.

24 THE UOUEYT: oo ahead

25 HMR. SCHOEMEBECK: Tf I sould —ake the last ons fi-st. Ta
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obtain that sxamipation, REaymornd has to be a paczy. He isn't
2] a8 party in the lawsuit.

3 There 15 a separate — and the Suprems Sourt noted

4 this == there iz a ssparite congervazorship petizion that

S| He. Brendtro has £iled that —hey could aztempt to ge- an

9 | examination ln, DUt thera are protestiche in place befora wou

TN man svaluate pecple. And they failed bt mees those

[ 1]

proteatliaons belfobfe, and theay're ndt Jgolng kack 16n-a “hat one;

L]

they're teying to do an end-around; which leads me inte

13 ]| the cesponss to —he moticn to amend.

11 First —— 1711 just say this: I zhink the Court zhould
12 | take Judlcial notice of the ruling 1z Just mads; with

13 | everybody heese in the courtroom just 10 or 15 mihutes ago,

14 BEcause that 15, 4t l2asT” 1n part, relsvant —o This metlon o
15 | amend.

14 The sharez of the corporation are owned by — weze owned
17| by Raymand. There lan*t any dispute thaz 1f Raymond put his
L8 | separate one in, the trust document says he controls Lt, that
19 | doean't become irrevecable. And there has bkeen no evidence in
20 | any place that they've ever presented to show thaz Victozla

21 | has any ownecship in any stock. So == and that matters,

22 | because you heard the reference, this lz kind of 1ike a

3] aharebnldar deariwative actian. ¥You fan't ke a 11-tTe kldf

4 | pregnant when 1t comes to ada shareholder derivative actiocn. By

25 | statute, 47-15-741, "Neo sharsholder may commences or msintain s
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derivative proceeding unless the shareholder™ == and it's got
2| some things you have to do.

3 He doesn't have a shaceholder Ior a-client. He hasn't

4 | complied with the statute. And when hs says there's = federal

1w —he Hansmeier

E) caze that locks <ind of like thim; i-
& | declelicn, and 1t wag about a shareholdse darivative gult,

7o he can't bringd and o&ll thisg =-=- iz's like 3 derivative

[ 1]

SUlt becausae 1t 1= ndt I any resped” —— and 1T gets us back

L]

to whebe I-started this morning, Your [loners NVOR, he started
101 a lawsuit representing VOB; and in that same complaint, suesd
11 | VYoR for momney damagss. And nowe 1n zhis wvery sam2 lawsuit, hs
12 | wants to move his client from a plaintlff to a defendent: and
13 | they are not present nominally. They sre being pursusd fore

14 meatiey Jdamnages certalnly in Che I1rst complalnt.

15 L wmosz admit, I didn't go look ‘and aee 1f hias amended

14| complaint =£ill attempts to suse them for money damages; but T
L7 | would point out, the law doesn't let him —- 1t's much broaderz
L8 | than this. But unguestlonably, 1t zavs In a cases, vyou zan't
19 | cepresent against your clienz. And Zhat'z what he's trying to

201 da rlght hers.

21 The amendment shouldn't b= granted. YUOR should be out of
22 | thia.

3 Thanz yon.

24 THE COuRT: Counseld

25 HMR. BECK: Youwur Honero, I don't have 3 commanz on the
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&4

2hfal metiony 3o 1711 juat talk sbaus the mozion —o amend.

When you g2t a3 moticon £o amend —-= and' I zhink I touched

P

3] o this earller == there needs to ke a posed amendment that La
4 | what the plaintiifif ‘is asting to amend.
5 Her=; we had =aclisrc corrversation abiout Zanoe CYFarrell

8 | suddenly baelng a plaintiff. That's not here.

| Welrs moving around patrties. Ppparently, the amendment
8| warnits teo move Ray in as a deferdant, wants to move the Estate
81 of Victoria O'Farrell 1n from a plaintliff o a defendesnt, and

131 then YVCR, again, f£rom a plaintiff to 3 mominal defendznt.

11 The upshot of it 15 zhis: This dossn't moob anything

12 | that Just happensd with the summary Judgment, wheTher wou

13| 3llow it or not. But there is no reason ta allow it becadae
14 It sC1ll do=sn't allegs any Ltacts., There 15 no factu:sl

15| allegations that get anywhere; and; againg for the resaona

14| stated at the summary-judoment scgument. And thaz's the

17| teaseon wa Elled cur briefs, as a Joint brief 1o opposition to
L8 | the motlon to amend, and. a brief in support <f the zlternative
19 | motion for summary judgment. Thie doean™t add anything to the
20 | mix. Tt's futlle. Thers is no factusl allegations —hat

21 | change the math on your gran-ing summary Judgment to the

-

22 | Colony.

-l

Aoy, Your Honor —=— and for tha reasons we hrlefed, wa

24 | would cppose the motlion Lo amend the conplalnt, and certainly

25 | any argument that somehow this moots ouk our =ummacie—judgment
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ol

[ 1]

L]

1d

et al. v.

= |

moticn.

THE COURT: A1l righ=. Wsll, I'm going —o - send <ut a
decisicon on that one.

I am going to address == thers was a4 motion —o take
judicial notice of a ssaled recood in ancther file that not
311 the partles have aodees o, I'm going Lo deny that
meticon. I don't believe it would comply with the spirit of
15-6 35 1t relates Co summary Juddments. a4 thaZ moZlon 1s

dernled. Ard gpecifically nezing that otie of the patrties did

not hawve aocoess —o itk and no abkility to cespord, and then ITL]

1gsUe a8 writhben declislor.

That leaves the final motion in the last file.

Dan, do you need a break?

THE CCLIRT BEEPOETER:D HNo: I'm Cine.

MR. BECK: Your Honor, ecan I ask one more thing before
VoL MOVE oni

THE COURT: Go ahead,

MR. BECK: I think Mrc. Schosnbeck asked wou —o take
judigial potics of your preokbate ruling in the main Faul fils
I think he did that.

MR. SCHOEMEBECE: T did; Your Honor.

THE C0OURT: And I'm going to deny that for the zame
FEason .

|l mean, thisz iz a sunmacy=Jjudgment motlon: and we're

bringing in new svidencs --— you don'zs take evidence in a
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al. v.

&l

L | srars G SOULH DAKCLA
2 | COUNTY ©F LAKE

3 —— I ——

5 CERTIFICATE OF REFPORTER

B I hatebyy ooetify:

That —he foregoing procesdings were duly reported By me
A 2t tha Tlme and place hereln specifled;

g That <he proceedings Were repotted by me, a duly

10| certified shorthand reporter and 28 disincerested peErson;

11 That my shorcthand no-es were transcribed into typewriting
12 | by conmputer—alded technology: and

13 That =Zhis ftranscript contains a —rue and correct record
14 | ol the foregolig procesdings.

15 In wiznese whereof; I hewve hereunto det my hand on

16 | May 16, 2025,

21 fsf  Gwnisl P Tl dbaus
Canial P. Feldhaus

22 Official Court Reporter
Registered Diplomate Reporter
L | Cartl fied Real-ima Reporte

Certified Shor-hand Heporter
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INTRODUCTION

Paul's Estate seeks to require VOR, Inc., the Revocable Trust, and
Victoria's Estate to be subject to this ongoing lawsuit that alleges Kelly (O'Farrell
unduly influenced Raymond O'Farrell. None of these parties wish to be included
in the lawsuit and were dismissed by summary judgment. Paul has appealed their
dismissal and asked this Court to return them to this lawsuit under a misguided
legal theory.

The lawsuit began with Paul (and his attorney) claiming to act on behalf of
VOR, Ine. to reseind the sale of land to the Grand Valley Hutterian Brethren, Ine.
Specifically, Paul named VOR as a Plaintiff that he was acting on behalf of
regarding that request for recission. Within that same complaint, Paul —for
himself—asked for damages agoinst VOR. Thus, in the same complaint, Paul {and
his altorney) wanted to act on behalf of VOR, buat also recover damages against
VOR.

Now, Paul’s Estate and the same attorney want to make VOR a defendant
only in this action because Paul elaims that VOR is merely a nominal defendant
in relation to his declaratory judgment action. The law does not allow a party to
acl on behalf of an entity and sue the same entity in the same action. Further, it
does not allow an attorney to act against a client that he formerly purported to act
on behall of in the same matter.

Additionally, through an incorrect interpretation of the statutes in the
declaratory judgment action, Paul seeks to keep the Revocable Trust and

Vietoria's Estate as parties Lo this lawsuil. The trial court is right under the law



that neither of these parties are necessary to the claims asserted in the lawsuit.
Further, because of the intertwined nature of VOR's shares with the Trust, Paul’s
Estate (with the same attorney) cannot be allowed to continue litigation with
VOR or the Trust as a defendant in the same lawsuit where he originally acted on
behalf of VOR.

The Revoeable Trust, VOR, and Victoria's Estate respectfully ask this

Court to uphold Judge Pardy's ruling and allow these parties to be dismissed.

PRELIMINARY STATEMENT

Appellants, the Estate of Paul O'Farrell and interested party Lance
(¥Farrell, will be referred to as "Paul” or "Appellants”; Appellee VOR, Inc. will be
referred to as “VOR"; Appellee the Ravmond and Vietoria O'Farrell Living Trust
shall be referred to as " Revocable Trust”™ or “Trust”™; Appellee the Estate of
Victoria OF Farrell as *Victorna’s Estate™; the motions hearing transcript as "HT"
followed by the appropriate page number; and the Appendix for this brief as
“App." Forconsistency's sake, this brief will follow Appellants’ manner of

referencing the settled record *R.__."

JURISDICTIONAL STATEMENT
This Court has jurisdiction under SDCL 15-26A-3(6). The Court granted

permission for this intermediate appeal,

THE OTHER O'FARRELL MATTERS
Judge Pardy expressly deseribed that he was deciding the summary

Judgment motions of the defendants based on the record in front of him—because



no party had filed a motion to consolidate:
THE COURT: 5o I want to back up, Just so evervhody
is on fair ground, it's mind-boggling to me that these
cases have not been consolidated, and ['m not
consolidating them today. Judge Spears apparently
thought they were consolidated, and the Supreme
Court pointed out to him they weren't. I think they
sent an invitation 1o the parties, while these five cases
contain some overlapping issues, none have been
consolidated. None of the settled records contain a
motion to consolidate any of the actions.
Consequently, we consider and resolve each case
individually, just exactly what I'm doing today.

HT p. gon2-21.

In the same manner, this Court reviews this appeal upon the record the
trial court had—that is the settled record.! This Court supplemented the settled
record on September 19, 2025, (R. 1735} The supplementation ineluded the
atfirmance of the judgment against Paul (¥ Farrellel and Skyline Cattle Company
for $1,200,545.88 and $18,500.17 in favor of VOR, Inc. (R. 1737-1744.)

Recently, the Appellants moved this Court to consolidate this appeal with
the appeal in Victoria's Fstate. The decision on consolidation was deferred until
after briefing 1s complete. For that reason, Appellees’ VOR, the Revocable Trust,
and Victoria's Estate will limil the legal and factual analysis of this brief to the
settled record of this lawsuit,

For purposes of context, the following legal matters exist between the
O'Farrell family:

1. Victoria's Lawsuil: Victoria O'Farrell began a lawsuit that was

eventually voluntarily dismissed by her previous attorney of record,

! Pearson v, Adams, 27o N.W.2d 674, 676 (5.1 1979).
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Alex Hagan. The dismissal was appealed and upheld by this Court,
which noted that her attorney had an “ethical obligation to take the
necessary steps to protect a deceased client’s interests immediately
following a client’s death.” Appeal No. 30508,

Eviction of Paul and Skyline Cattle: In April of 2zo23, VOR and Grand
Valley Hutterian Brethren, Inc. evicted Paul and Skyline Cattle
Company from the real property that Faul's Estate attempts to put at
issue in this lawsuit This Court upheld the judgment of eviction in
VIOR, Inc, v. Estate of O'Farrell, 2025 8.D. 2, 15, 17 N.W.ad 252, 255.
CHS3 and VOR collection lawsuit against Paul and Skyline Cattle; Inan
action originally brought by CHS Capital, LLC against Paul and Skyline
Cattle Company, VOR cross-claimed against Paul and Skvline Cattle on
the loan assigned to VOR by Great Western Bank. VOR was granted
summary judgment on these loans against Paul and Skyline Cattle
Company. Paul and Skyline Cattle appealed, and this Court upheld the
granting of summary judgment on August 11, 2o025. Appeal No. 30862,
Guardianship of Raymond O'Farrell: Paul OFFarrell petitioned to seek
a guardianship and/or conservatorship over Rayvmond O Farrell in
2025. The file has not progressed since zozz, except that Judge Pardy
was assigned to the case on Janoary 15, 2o25.

Estate of Victoria O'Farrell: Paul appealed the appointment of
Raymond as special administrator, which was dismissed by this Court
on December 18, zoz4. Appeal No. 30532, Pollowing a hearing on May

1, 2025, the circuit court closed the special administration and denied
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Paul's new attempl to remove Raymond as special administrator. The
cirenit court's raling in relation to the special administration is

currently up on appeal with this Court. Appeal No. 31106,
STATEMENT OF LEGAL ISSUES

1. Whether the Circuit Court erred when it dismissed VOR as a
plaintiff {or defendant).

N, the Cireuit Court did not err when it dismissed VOR as a party in this lawsuit.

SDCL i5-6-8(e){2)

SDCL 15-6-17(a)

SDCL 47-1A-741

SDCL 1g-19-8o4(b)5)

Appendix to SDCL 16-18, Rules of Prof. Conduct, Rule 1.9(a)

Appendix to 3DCL 16-18, Rules of Prof. Conduet, Rule 1.13 (Comment 10)

Cotter on behalf of Reading International, Ine. v. Kane, 475 P.ad
451, 455 (Nev. 2020)
iinn v, Farmers Ins. Exchange, 2014 5.1, 14, Y20, 844 N.W.2d 619, 624-

25
Redlin v. First Interstate Bank as Co-Trustee of Helene M. Redlin Trust,

u/t/d Decemnber 14, 2004, 2024 5.1, 5, 124, 2 N.W.3d 729, 717
Roden v, General Cas. Co. Of Wiseonsin, zoo3 8.1, 130, 150, 671 N.W.2d
G222, 620

2. Whether the Circuit Court erred when it dismissed Vietoria's
Estate as a plaintiff in this lawsuit.

No, the Cireuit Court did not err when it dismissed Victoria's Estate as a plaintiff
and Appellants’ claim that Vietoria’s Estate is not a party to the lawsuit,

SDCL 20A-3-617
SIXCL 294-9-711

Jensen v, Department of Carrections, 2025 S.I. a5, 127, 24 NW.a3d 506,

405
Matter of Estate of Jones, 2022 8.1}, 9, o700 N.W. 2d f20

[



3. Whether the Circuit Court erred when it dismissed the Revoceable
Trust.

No, the Circuit Court did not err.

(uinn v Farmers Ins. Eechange, 2014 8.1, 14, 120, 844 NW.2d tag, H24-
25

Redlin v. First Interstate Bank as Co-Trustee of Helene M. Redlin Trust,
u/t/d December 14, 2004, 2024 8.10. 5, 124, 2 N.'W.3d 720, 717

4. Whether the Circuit Court erred when it awarded attorney’s fees to
the Estate, the Trust, and VOR, Inc. under SDCL 15-17-51.

N, the Cirenit did not err when it awarded attorney's fees for finding the daim to
be frvolous.

SICL 15-17-51

Johnson v, Miller, 518 W, 2d Bog, S8o7 (8.1, 2012)
Citibank (S0, NA. v. Hauff, zoog 8.D. gg, 131, 668 N.W.2d 528, 557

5. Whether the Circuit Court abused its discretion when it did not
allow the Appellants to amend their complaint, did not allow a
medical examination of Raymond O'Rarrell, and did not delay the
summary judgment proceeding under rule 56(f).

No, the Cirenit Court did not err when it did not allow the plaintiffs to amend

their complaint and did not allow a medical examination of a non-party,
Raymond O'Farrell.

SDCL 15-6-15(a)
SDCL 15-6-56(f)

Zhang v. Rasmus, zo19 8.1 46,9 33, 932 N.W.=2d 153, 163
Stormo v. Strong, 460 N.W.2d 816, Bz2 (.10, 1001)
Davies v. GPHC, LLC, 2022 8.1 55, 151, 980 N.W. 2d 251, 265
First Dakota Nat 1 Bank v. Ruba, No. 4:16-CV-04007-RAL, 20106
WL 74105062, at *2 (D.8. 1. Dec. 21, 2o16)
STATEMENT OF THE CASE
On March 3, 2023, Paul, individually, and on behalf of Victoria's Estate,

Skyline, and VOR, filed soit against Kelly, Grand Valley Hutterian Brethren, Inc.,

i



and the Revocable Trust for a declaratory judgment, recession, and unspeci fied
tort damages, The suit also alleged damages in favor of Paul against VOR, Inc.
(K. 7-30.)

O April 5, zoz3, VOR, Victoria's Fstate, and the Revocable Trust filed an
answer, counterclaim, and motions to dismiss, (R. 126-186.) The Grand Valley
Hutterian Brethren filed a motion to dismiss on April 10, 2oz, (R. 200.)

Om July 11, 2023, a hearing was held on various motions to dismiss before
the Honorable Robert L. Spears. (R, 382-419.) On August g, zo253, the Circuit
Court issued a memorandum decision dismissing the complaint in its entirety.
(R. 425-492.) After judgment was entered on September 5, 2023, and September
g, 20243, Paul filed a notice of appeal on October 6, 2023, and the matter was
reversed because this Court held that Judge Spears should have been removed as
the presiding judge on the case. Estate of OFarrell v, Grand Valley Hutterian
Brethren, Inc., 2024 8.0 81, 128, 15 N.W.qd 745, 752.

Following remand, VOR, Victoria's Estate, the Revocable Trust, and Grand
Valley all motioned the court for summary judgment, (R. 722-786, 1200-15343.)
In response to the motion for summary judgment, the plaintiffs sought to amend
their complaint and to subject Raymond O'Farrell to a medical examination. {E.
1372-1418. ) Additionally, the plaintiffs sought to delay the summary judgment
proceeding by utilizing Rule 56(f) to request additional discovery. (R. 1412-1418.)
These efforts were resisted by VOR, the Estate, the Trust, and Grand Valley, (R.
1532-1547, 1526-1551, 1452-1455, 1449-1450.)

A hearing was held on May 1, 2025, and Judge Pardy took the matter

under advisement. (R 1602-1668.) The trial court ssued a memorandum
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decision on May 6, zozs, and grmnled VOR, Ine., Victoria's Estate, the Revocable
Trust's, and Grand Valley's motions for summary judgment, (R, 1500-1601.) On
Mayv 16, 2025, Paul (OY'Farrell and Skyline Cattle filed an ohjection to the
memotandum opinion but did not file a motion for reconsideration or request a
hearing date. (R. 1669-1678.) The court entered orders that denied plaintifis®
Rule 55(a) examination of Ravmond O'Farrell; denied plaintiffs’ motion to
amend complaint; denied plaintiff's motion for additional discovery under Rule
56(f}; and granted the defendants’ motions for summary judgment. (R 1670-
1685.) Notice of entry was entered on May 21, 2o25. (R. 1686.) On June 2, 2025,
VOR, Ine., the Estate of Victorda O'Farrell, and the Revocable Trust provided
their application for attorney’s fees, (K. 1688.) The court entered an order
awarding attornev's fees to VOR, Inc., Estate of Victoria O'Farrell, and the
Revaeable Trust on June 17, 2025, (R. 1720.)

Omn Angust 14, 2025, this Court granted petition for allowance of appeal
from an intermediate order. (K. 1734}

Oin September 24, 2025, this Court granted Appelless’ motion to
supplement the record. (R, 1735-1744.)

O November 13, 2zo2s, this Court ruled to defer ruling on Appellants’

motion to consolidate this appeal with Appellants’ appeal of Victoria's Estate.

STATEMENT OF THE FACTS
The Appellants’ brief attempts to introduce and rely on facts outside the

settled record. The settled record establishes the following facts:

+ The Bevocable Trust was funded by shares of VOR, Ine. 2 (R, 135.)



The shares were the separate property of Ravmond O'Farrell’s when they
wene assigned to be held by VOR, Tne.2 (R. 135.)
The VIR corporation was funded with real property of approximately
1,000 acres of farmland in Grant County, South Dakota. (R. 1485.)
The four conditions that must have oceurred for Paul £V Farrell and his
siblings to inherit the property owned by VOR under the terms of the
Revocable Trust were:
1. One of the parents had to die;
2. The other parent had to die;
4. The terms of the Revoeahle Trust must have remained unchanged
upon the death of parents; and
4, Shares of VOR, which owned the property, must have remained in
the Revocable Trust.
(R. 14091-1402.)
Vietoria O'Farrell died on July 11, 2o022. (K. 1495.)
By operation of the Revocable Trust, Victoria's shares of VOR under
beneficial interest in Revocable Trust went to Raymond. (B 1495.)

Raymond removed all shares of VOR from the Revocable Trust. (R 1495.)

2 Although outside of this settled record, this fact was established in the probate
file in Vietoria's Estate, which is currently up on appeal. This faet is included in
this appeal because Appellants claim that Raymond is taking the position that the
Trust was never funded and is hostile to the Trust. Appellants’ Brief, pp. 16-17.
That has not been his position. Rather, the shares were funded as his own
separate property and were freely navigable by him.

)



OnJuly 12, 2zo22, Interstate Bank initiated a foreclosure on the property
held by VOR. (R. 1497.)

Cn Aogust 12, 2022, the Hutterian Brethren executed a purchase
agreement for the sale of nine contiguous parcels for $3.2 million. (K.
1408.)

Raymond signed the purchase agreement on behalf of VOR in his capacity
as president of VOR. (R 1499.)

The land sale transaction closed on October zoz2 (R, 1499.)

Paul C'Farrell started this lawsuit on March 3, 2023, (R. 1-7.)

The complaint subject to this appeal alleged acts by Paul's brother, Kelly
3 'Farrell, as the sole basis for their causes of action, (R, 1501.)

Paul O'Farrell and his Estate do not own any shares of VOR, and Paul was
not the president of VOR at the time of the execution of the purchase
agreement. (K. 1507.)

Paul does not own Lhe property subject to this lawsuit in his individoal
capacity or in any representative capacity for VOR or the Trust. (K. 1500.)
In his 2023 complaint, Paul asserted to be acting on behalf of VOR, Inc. as
an officer in the corporation of VOR. (R. 1363.)

Paul sought damages against VOR, Inc, in paragraphs 107 and 108 of the
same complaint he said to be acting on behalf of VOR, Inc. (R. 1363.)

The complaint named the Estate of Victoria O'Farrell as a beneficial

plaintiff. (K. 8-9.)

Ly



s Paul O'Farrell, before he was deceased, alleged in his complaint that he
would have been the beneficiary of an estate plan that would have given
him some of the real property, if he in fact inherited it (K. 8-y, 12.)

# The South Dakota Supreme Court has already ruled that Paul and Skyline
Cattle did not have possession rights of the real property (VOR, Ine. ©
Estate of O'Farrell, 2025 8.1, 2, %30) and that Paul and Skyline Cattle
owed o judgment of $1,200,545.88, plus attorney fees, to VOR, Inc. (CHS

Capital, LLC v, Skyline Cattle, Appeal No. 30862).

STANDARD OF REVIEW

“This Court reviews entry of summary judgment de nove.” Hass v
Wentzlaff, 2012 3.1D. 50, 111, 816 N.W.2d 06, 101 {citing Adrian ©. Vonk, 2011
5., 84, 18, 8oy N.W.ad 119, 122). On appeal, this Court “determine[s] only
whether a genuine issue of material fact exists and whether the law was correctly
applied. Id. (citing Saathoff v. Kuhlman, zoog 3.1 17, 111, 763 N.W.2d Boo,
Bo4), ITany legal basis to support the court's ruling appears, this Court must
affirm. Plato v. State Bank of Alcester, 1006 5.D. 133, 13, 555 N.W.ad 1565, 106
(eitation omitted); see alze Hass, ¥ 11, 816 N.W.zd at 101 ("1 there exists any
basis which supports the ruling of the trial court, affirmance of a summary
judgment is proper.”).

As to each of Appellants’ motions, which included a motion to amend their
complaint, a motion for Rule 55(a) examination of Raymond, and a maotion to

delay the summary judgment proceedings under Rule 56(f), this Court reviews
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each of Circuit Court rulings under an abuse of discretion standard. Citations,

infra.

ARGUMENT

The actions of Paul (and now his Estate) have consequences. Paul initiated
a lawsuit elaiming to act on behalf of VOR—a position he continues to this day,
Paul's benevolence ignores that in the same lawsuit he sought damages against
VOR. It is not alternative pleading to change the party from a plaintiff to a
defendant in the same lawsuit. This is frivolous eonduet and permeates Paal's
entine Case.

Compounding that error, Paul brought his lawsuit on “behalf of Victoria's
Estate.” This language in the Complaint made Victoria's Estate a plaintiff in this
action. Paul did this while he knew he had no authority to act on behalf of
Victoria's Fstate, Now, Paul claims the Estate is not a party at all. IT that is true,
why would the Complaint include that language? 1f there is a trial, do Paul's
pleadings have an effect on the parties that can recover?

Apart from the clear nature, the Trust moved for summary judgment as to
the claims against iL In response, the Appellants provided no evidence that
prevented summary judgment on those counts as they relate to the T rust.

In an attempt o avoid summary judgment, after the motions were filed,
the Appellants sought to amend their Complaint to name VOR as a defendant
(instead of a plaintiff}; require Raymond O'Farrell to be subject to a medical
examinmation despite him not being a party and Appellants’ pending open

guardianship/conservatorship lawsuit; and sought to delay the hearing through



Rule 56(f). The Appellants chose these avenues, instead of providing the Cireuit
Court with any competent evidence. A review of these maneuvers shows their
futility.
1. While acting on behalf of VOR, Paul and his attorney cannot
simultaneously or later attack VOR in the same lawsuit.
Al the hearing, Judge Pardy asked Appellants’ attorney a question that
counsel did not answer, The question and nonanswer drive the frivolous nature of
Appellant’s Complaint including VOR as a party Appellants sought damages from
and as a party Appellants were acting on behalf of:
[Judge Pardy]: But are vou still arguing today that he
was president of VIOR when he hired you and sued
VOR?
[Appellants’ Attorney|: Again, the argument is that he
validly was able to pursue that rescission. The notice
of recission was issued by Paul, that—on whatever,
March 18t of 2025,

(R. 1627.)

The Appellants’ attorney's response avoids the difficult part of the
question—the fact that Paul (while apparently bringing this lawsuit as the
president of VOR) also sued VOR for money damages in the same complaint. The
lack of response is rational because there is no adequate way to answer it. The
pleading is not allowed by Paul, nor his attorney.

il Alternative pleading does not allow Paul and his
atlorney to asserd clatms on behall of VOR and against VOR.

The Appellants hope to avoid their own pleading by arguing that the law

allows pleading in the alternative. Alternative pleading is statutorily allowed and

15



allows a party to plead various alternative theories of claims and defenses;
however, it does not allow a pleading to alternate a party between plaintiff and
defendant:

A party may set forth two or more statements of a
claim or defense alternatively or
hypothetically, either in one count or defense or in
separale counts or defenses. When two or more
statements are made in the alternative and one of
them if made independently would be sufficient, the
pleading is not made insufficient by the insufficiency
of one or more of the alternative statements. A parly
may also state as many separate claims or
defenses as he has regardless of consistency and
whether based on legal oron equitable grounds or on
hoth. All statements shall be made subject to the
obligations set forth in § 15-6-11.

SDCL 15-6-8(e) (2) {emphasis added).
Apart from the express statutory definition of alternative pleading,
a pleading must satisfv the real party in interest rule under SICL 15-6-
17{a}. The Court has described the purpose of that rule:
The purpose of the real party in interest provision is to
assure that a defendant is required only to defend an
action brought by a proper party plaintiff and that
such an action must be defended only once.
Eflingson v. Ammann, zo13 8.1 32, 16, 830 N.W.2d 99, 101 (citations
omitted),
In Appellants’ complaint, the switch of VOR from a plaintitT to a defendant
makes the real-party-in-interest rule a nullity. The defending party, VOR, is also
a plaintiff—a party cannol defend an action and pursue itself at the same time.

b,  The Amended Complaint does not fix the problem.

In response to VOR's summary judgment, Appellants (in their amended

14



complaint} moved VOR to a defendant—in a sort of “no-harm-no-foul” approach.
This argument ignores that Paul initiated his lawsuit on behalf of VOR's
interests— he cannot now be only adverse to their interests. At the very least, the
attorney that previously represented VOR cannot now act against VOR.
As to Appellants’ attorney, Rule 1.9 (a) describes his duties to VOR, his
former client that he plead a complaint on behalf of its interests:
A lawver who has formerly represented a client in a
matter shall not thereafter represent anather person
in the same or a substantially related matter in which
that person’s interests are materially adverse to the
interests of the former client unless the former client
gives informed consent, confirmed in writing,

Rules of Professional Conduct, Rule 1.9(a], Appendix to SDCL 16-18.

Appellants' altorney cannol just move VOR Lo a defendant, as he was
previously pleading to act on behalf of VOR. Within the original complaint, the
Appellants’ attomey would also be in violation of Professional Conduct Rule 17—
as it was a current conflict of interest.

To side-step the conflict rules, the Appellants previously argued that the
comments of Professional Conduet Rule 1.13 allow the original complaint and the
later shifting of VOR to a defendant-only mle. To the contrary, the comments of
Professional Conduet Rule 1.13 support that Appellants’ attorney had a conflict
from the start of representing both VOR and Paul —where the complaint sought
damages from VOR:

There are times when the organization’s interest may
be or become adverse to those of one or more of its
constituents. ITn such circumstances the lawver should
advise any constituent, whose interest the lawyer

finds adverse to that of the organization of the
confliet or potential conflict of interest, that

15



the lawver cannot represent such constituent,
and that such person may wish to obtain
independent representation. Care must be taken
to assure that the individual understands that, when
there is such adversity of interest, the lawyer for the
organization cannot provide legal representation for
that constituent individual, and that discussions
hetween the lawver for the organization and the
individual may not be privileged.
Rules of Professional Conduct, Rule 1.1 (Comment 10), Appendix to SDCL 16-18.

It cannot be disputed that Paul's request for damages against VOR was
adverse to VOR. The representation of VOR to argue for control of the
corporation and simultaneously represent Paul for damages against the
corporation was not allowed for an attorney at the outset of this case. The fact
that Paul is now deceased does not erase that reality, as the rules apply to former
clients.

e This is nol a derivalive action,

Appellants also argue that in this lawsuit VOR is jost two different factions
that are arguing about who had control of the company—in short, whether Paul
or Raymaond was the president when VOR sold assets to Grand Valley, The law in
relation to derivative actions contains various examples of cases where the
corporation is both a plaintiff and defendant. However, this is not a derivative
action and, further, this lawsuit is not even like a derivative action.

In South Dakota, a dervative proceeding of a corporation is driven by
specific statutes that control the proceeding. To begin, Paul admitted he was not a
shareholder of any VOR shares—under SDCL 47-1A-741, Paul would not have

standing to bring a derivative proceeding;
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No shareholder may commence or maintain a
derivative proceeding unless the sharcholder:

(1} Was a shareholder of the corporation at the
time of the act or omission eomplained of or
hecame a shareholder through transfer by
operation of law from one who was a
shareholder at that time; and
(=) Fairly and adequately represents the
interests of the corporation in enforeing the
right of the corporation.

SDCL 47-1A-741.

Even if Paul was a shareholder, a derivative action cannot commence until
the shareholder provides a written demand upon the corporation. SDCL 47-1A-
742. Paul has never alleged or provided evidence that he complied with the
gpecific requirements of a derivative proceeding—instead, he just wanls to argue
that the concept applies because he is sort-of like a shareholder because the Trust
could have resulted in him owning shares of VOR.

Apart from the difference between potentially owning shares and being a
shareholder, this case is not factually like a derivative action because of Paul's
adverse interests. To the cirenit court, Paul cited the following Nevada holding:

“[Thus] although the corporation is named in the
complaint as a defendant, its interests are not
necessarily adverse to those of the plaintiff since [the
corporation | will be the beneficiary.
Cotter on behalf of Reading Infernational, Inc. v. Kane, 473 P.ad 451, 455
(Nev. zo0z0).
By Appellants’ own admissions, Paul is seeking to recover from VOR

money damages for himself. (R 1553.) Obviously, the request for money damages

does not ereate a situation where VOR s the beneficiary of Paul's lawsuit,
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Further, Paul, and now his estate, wants to rescind VOR's $3,200,000 land sale
hecause Paul wanted to inherit that land. Again, these remedies sought by Paul
and his Estate do not result in the corporation being a beneficiary. Instead, they
are admittedly Paul attempting to force certain actions to fit within what he
expected to inherit.

This is not a derivative lawsuil and Paul (and his attorney) cannot escape

that suing on behalf of VOR and against VOR in the same lawsuit is frivolous.

2. Paul did not provide competent evidenee that he had authority
to initiate suit on behalf of VOR.

Lf Paul were allowed to bring a suit on behalf of VOR and against VOR in
the same case, the trial court’s memorandum decision further describes the
evidence in the record that shows Paul did not have authority to do so: it is
undisputed that Raymond is the president of VOR." (K. 150:3.) The competent
evidence in the settled record supports that finding,

The eircuit court is not to weigh competing evidenee at the summary
judgment level. However, the evidence of the party objecting to summary
judgment must be “bevond mere speeulation, conjecture, or fantasy,” Quinn v,
Farmers Ins. Fxchange, 2014 5.1, 14, 120, 844 N.W.2d 019, H24-a5.

At the hearing, Appellants argued that the sudden nature of the change of
presidents of VOR—from Paul to Raymond—was evidence that Raymond was not
the valid president of VOR. This argument is merely speculation and raises no
issues of genuine material fact,

In response to the applicable statement of undisputed material facts, the

Appellants rely on their own allegations in their complaint, the allegations in

18



Victoria's lawsuit, and the affidavit of Vietora, First, the allegations in either
complaint are not competent evidence—they are merely allegations:

“[MJere speculation and general assertions, without

some concrete evidence, are not enough to avoid

summary judgment.”
Redlin v. First Interstale Bank as Co-Trustee of Helene M. Redlin Trust, u/t/d
December 14, 2004, 2024 3.1, 5, 124, 2 N.W.ad 729, 737.

Second, the affidavit of Victoria O'Farrell is inadmissible hearsay. The
affidavit fits within SDCL 19-19-802. It is understood Appellants will argue a
version of the dead-man's exception, which is now codified under SDCL 19-19-
Bo4. Within that statute, the affidavit would only be admissible if it it one of the
exceptions in SDCL 19-19-Bo4{b}{1-6). The only potential exception is SDCL 14-
19-804(b)(5), which states:

(5) Decedent's statements. [n actions, suils, or
proceedings by or against the representatives of
deceased persons including proceedings forthe
probate of wills, any statement of the deceased
whether oral or written shall not be excluded os
hearsay, provided that the trial judge shall first find as
a fact that the statement was made hy decedent, and
that it was in good faith and on decedent's personal
knowledge,

The only reason this matter includes a representative of Victora's Estale is
because Appellants improperly named the Estate as a party. This process of
improperly naming an Fstate cannot transform this proceeding to fit within the
limited exception of SIXCL 19-10-Bo4(b}(5). Further, the judge never made any
rulings on whether the affidavit was in good faith or based on Victoria’s personal
knowledge—and, more importantly, Appellants did not put forth the evidence to

meet those hurdles,
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Additionally, the affidavit of Victoria O'Farrell states mere speculations
regarding Raymond's change of presidents in VOR, rather than facts in which
Victoria had firsthand knowledge—using the phrase “1 believe” frequently, (R.
70.) Further, the main allegation {R. 79 %22} regarding Raymond's reasoning for
changing presidents is based on an apparent recollection of a phone call with
Raymond—this is an example of hearsay within hearsay and is not competent
evidence. See Roden v. General Cas. Co. Of Wisconsin, 2003 5.D. 130, T30, 671
N.W.ad oo, Hog,

The inability of Paul to provide competent evidenee as to VOR's inclusion
in this lawsuit and his allegations for and against VOR provided the trial court
with legal grounds to dismiss VOR. As it pertains to the declaratory action in
count 1, the result is the same due to the conflict that has been present since the

oulset of this case.

3. Victoria's Estate should be dismissed as a party.

The Appellants claim that Victoria's Fstate should eontinue to be included
in this lawsuil because of the broad reach of a declaratory judgment action.
However, a declaratory judgment action does not create any rights greater than
those conferred upon Appellants. This Court recently deseribed the mechanics of
a declaratory judgment action:

The intent of the declaratory judgment statutes is not
to give parties greater righ!'.s than those which they
previously possessed, but to permit the declaration of
those rights before they mature, The declaratory
judgment acts do not create or change any substantive
rights, or hring any other additional rights into being,

Jensen v, Department of Correclions, 2oz 8.1 35, Y127, 24 N.W.3d 306, 403.
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Like VOR, Paul does not have any authority to act on behalf of Victoria's
Estate. Paul claims that Victoria's Estate is not a party at all. Therefore, dismissal
should occur based on that judicial admission. If they have no mole as a party,
then they do not need to participate in any manner.

The problem is that Appellants also daim the Estate is beneficial plaintiff
of the litigation, (R. 1364.) Tt is clear that South Dakota law does not allow Paul to
act on behalf of the Estate. SXCL 204-3-617 and SDCL 20A-3-711.

This was further demonstrated in this Court’s holding in Matter of Estate
of Jones, g7o NW. 2d 520, 2022 5.1, 9. InJones, the Court deseribed that the
cirenit court would be "determining who shall pursue a wrongful death claim on
behalf of an estate.” Id. at 133. This Court did not describe that any interested
party can file a lawsuit on behalf of the estate without being first appointed as a
special administrator, Regardless of Appellants’ complaint alleging a declaratory
action, such an action does not include a new special right to require the Estate to

be a party or "beneficial” party.

4- The Revoeable Trust should be dismissed.

The Revoeable Trust should be dismissed from this litigation for many of
the same reasons identified in relation to VOR and Victoria's Estate. As to count
13, the tort damages claim—the Appellants admitted at the hearing that was only
in relation to Kelly O'Farrell, (HT p. 35.) S0, that count is guickly dispensed.

As to count 1, the declaratory judgment action, the record is void of any
substantive evidence. Again, for all allegations that may impact the Trust, the

only evidence proffered is speculation and allegations. Although the Appellecs'

21



motions were like the motions to dismiss that were previously filed, the summary
judgment requirements require more than a prima facie case based on allegations
in the Complaint, It is understood that a declaratory judgment action can be
utilized to determine various questions as to the administration of the Trust, but
Appellants failed to provide any evidence as to the docoments and actions they
question in relation to the Trust.

As it relates to the Revocable Trust, the Appellants rely on the Trust
document itself to question Raymond's withdrawal of VOR shares from the Trust
o sell the VOR owned land to Grand Valley. Although that question has an
answer in the plain terms of the Trust, it s important to note that Raymond was
the president of VOR—to which there is no competent evidence disputing—the
president of VOR has the authority to sell assets of VOR=—even if 50% of the VOR
shares remained in the Trust. See Article Fifteen of the Trust that describes
Haymond's vast powers as the trustee. (R, 301-312.)

When moving to the terms of the Trust, the Trust expressly anticipates
that separate property is to be treated as freely movable before ar after the death
of Victoria or Raymond. (R, 230.) Even if Raymond's shares were not his separate
property, at least based upon what is contamed in this settled record, upon
Victoria's death, Ravmond had the freedom to remove the shares from the Trust.
If the VOR shares flow to the marital trust under Section 8, based upon a viewing
of the potential facts most favorable to Appellants, the trustee { Raymond) can
distribute as much of the principal of the marital Trust to himself for his health,
education, support, maintenance, or support. (B 262.) Further, in making those
distributions, Raymond has “sole and absolute diseretion, may consider the
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needs of Raymond and other income and resources available to the surviving
trustor.” (R. 262 (emphasis added. ) Even under the terms of the Trust that view
the facts and interpretations in the most favorable light to Appellants, it does not
change that Raymond had the ability to transfer any principal in the marital
Trust in his sole and absolute discretion. Factually, it is important to note that at
the time of these transfers, VOR's land was being foreclosed on. (R. 138, 1497.)

a.  The evidence does not support Raymond’s removal.

Also, in count 1 in the original complaint, the Appellants stated that they
“will be filing a Petition for Removal within these proceedings.” (R. 22.) The
Petition never happened. In response o the summary judgment motions, the
Appellants sought to change their amended complaint to seek removal of
Raymond. This appears to be a maneuver to require the examination of Raymond
under Rule 15{a). Regardless, even if the amended complaint was allowed, the
record does not contain viable evidence to support removal.

The Appellants provide three sources that provide evidence: Victoria's
affidavit, Appellants’ request for o Rule 535(a) examination, and incorrect
statement of Raymond’s position on the Trust. Victoria's affidavit is hearsay as
previously explained and cannot provide a sufficient basis to remove Raymond.
The Appellants’ request to examine a nonparty cannot be a basis of evidence for
removal—it is merely a request. Finally, although not a part of this settled record
and not what was ever presented to the circuit court, Raymond did not repudiate

the Trst.



5- As to all parties, the evidence does not support rescission,

It is expected Grand Valley will describe at length why rescission is not a
viable claim—whet her equitable or legal rescission. VOR joins those arguments—
as previously stated in the briefing to the circuit court.

In short, rescission is not available because of the lack of evidence
presented by Appellants. When faced with Grand Valley's statement of facts,
Appellants routinely relied on hearsay documents or merely allegations. (K. 1483-
1514.} At a fundamental level, and as expressly described under SDCL 21-12-1 and
SDCL 53-11-2, rescission s only available to the parties to the purchase
agreement—VOR and Grand Valley. Neither of those parties seek to rescind, and
Appellants provided no competent evidence that they can act on behalf of either.

It is worth noting that upon the dismissal of the rescission claim, the
inclusion of any other party, outside of Kelly, is unnecessary, If there can be no
unwinding, the only remedy available is money damages for undue influence—to
which, Appellants have conceded are only against Kelly. (HT p. 35.)

6. The Trial Court correctly exercised its discretion to not allow
amendment of the complaint.

Judge Pardy correctly denied the motion because it was futile, it was
ineguitable and unreasonable at this time to allow it, and the attormney who
claimed to represent VO wants to make VOR a defendant. These reasons were
not abuse of discretion.

The futility of the amendment and the Appellants’ attorney now wanting to
move VOR to a defendant role only go together. As previously discussed, the

moving of VOR is not a " no-harm-no-foul” situation. The attorney has continuing
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duties to a former client—=VOR. Further, from the outsel of this case, the rules
would not allow Paul's actions on behalf of and against VOR in the same
complaint.

Further, based upon the timeline of events—the fact that this case was
started in 2023—=and the amendment of the Complaint eame after the motions
for summary judgment on several complicated issues—the Court correctly found
that allowing amendment would be inequitable, unfair, and contrary to judicial
economy. This exercise of discretion is supported by South Dakota law: “The
cirenil court's denial of a party's request to amend the pleadings is reviewsed
under an abuse of discretion standand.” Zhang v, Rasmus, 2o1g 3.1, 46, $33,
52 N.W.2d 153, 163. “An abuse of discretion is a fundamental error of jJudgment,
a choice outside the reasonable range of permissible choices, a decision, which,

on full consideration is arbitrary or unreasonable,” fd.

7. The Trial Court correctly exercised its discretion to not allow a
Rule g5(a) medical examination of Raymond O'Farrell.

In Storma, this Court described the court’s discretion as it relates to a Rule
a5la) medical examination:

SDCL 15-6-95(a) does not give defendants the right to
compel Stormo to submit to additional medical
examinations until they secure an expert who will
agree with their theory of the case.

Stormo v. Strong, 460 N.W.2d 816, 822 (5., 1991). The Stormo Court also held:

T he requirement that *good cause™ be established to
obtain a physical or mental examination of a party
indicates that the moving party must establish a
ereater showing of necessity than to obtain other
forms of discovery.

&



Id.

The order of the circuit court deseribed that it denied the Rule 55(a)
examination because Raymond did not fit within the group of persons described
under the rule. The rule requires the individual to be a party to the litigation:

Tn an action in which the mental or physical
condition of a party or the consanguinity of a party
with another person or party is in controversy, the
court in which the action is pending may order such
person or party to submit to a physical or mental
examination or blood test by a physician. The order
may be made only on motion for good cause shown
and upon notice to the person or party to be examined
and to all other persons or parties involved and shall
specify the time, place, manner, conditions, and scope

of the examination and the person or persons by
whom it is to be made.

SDCL 15-6-a5(a) (emphasis added).

Raymond was not personally a party to the litigation. Although there are
notices of appearance that include Raymond, it is undisputed that he was never
added as a party. Instead, Appellants attempted to add him as a party in their
amended complaint. (R, 1376.) The trial court’s discretion to not allow an
amendment to complete a 35(a) examination was not an abuse of diseretion.

Further, although not mentioned by the tral court, the good cause
provided by the Appellants was limited to Victoria’s hearsay affidavit and Lance’s
affidavit which was not part of the record for the trial court. {(R. 1404-1400.)
Beyond that, the *2ood cause” was merely based upon allegations in the various

complaints—rather than competent evidence.



8.  The Trial Court did not abuse its diseretion when it declined to
delay the summary judgment proceedings under Rule 56(f).

In Davies, when reviewing whether the trial court abused its discretion,
this Court recently described the factors considered for a Rule 56(f) affidavit:
To malke this showing, the Rule so(f) affidavit must
include identification of "the probable facts not
available and what steps have been taken to obtain”
those facts, "how additional time will enable [the
nonmovant] to rebut the movant's allegations of no
genuine issue of material fact],|" and “why facts
precluding summary judgment cannot be presented”
at the time of the affidavit.
Davies v. GPHC, LLC, 2022 8.1 55, 151, 080 N.W. 2d 251, 265.

To start, the additional discovery would not cure the problem Appellants
have with the case continuing with VOR as a party, given the conflict that exasts
with Appellants’ counsel. Nor does additional discovery ereate any additional
right that would allow the Appellants to bring a declaratory judgment on behalf
of Victoria's Estate. Similarly, the circoit court held that further discovery will not
change the outcome of the summary judgment proceeding.

Additionally, the circuit court’s denial of the 56(f) motion is supported by
the time that many of these discovery request could have been completed—at
some point over the last 3 years! As noled in the District Court of South Dakota,
in First Dakota National Bank v. Ruba, the use of a 50{f) affidavit “is extremely
unlikely to suceeed when the party seeking the delay had failed to take advantage
of discovery.” No. 4.16-CV-04007-RAL, 2016 WL 7410562, at *2 (D.5.D. Dec, 21,
2016). (See R, 15206-1530: Grand Valley's Brief succinetly explains the dilatory

nature of Appellants.)



9. The complaint against the Estate, Trust, and VOR was frivolous.

The circnit court granted attorney fees to the Estate, Trust, and VOR for
the frivolous nature of the complaint, under SDCL 15-17-51. Under SDCL 15-17-
71, attorney fees can be awarded where conduct is frivolous or malicicus.
Johnson v. Miller, B18 N'W. 2d Bog, 807 (5.1 2o12). A claim is frivolous when
there is a *deficiency in fact or law that no reasonable person could expect a
favorable judicial ruling,....” Citibank {5.0.), N.A. v. Hauff, 2003 5.D. gy, 131, 668
N.W.2d 528, 537 (citations omitted).

As noted by the eirenit eourt, the frivolous nature of the complaint is
highlighted by Appellants’ attempt to act on behalf of VOR and against VOR in
the same complaint. {E. 1600.} The Appellants did not object to the amount of
the attorney fees at the trial eourt level and, instead, only argue that no fees
should have been awarded, Because Appellants’ conduet also included filing a
complaint on behalf of Victoria's Estate when they knew they were not in a
position to do so, the circuit court had an adequate basis for awarding attorney

fees.

CONCLUSION
Judge Pardy examined the record before him and got this matter right.
The Appellants have a recourse, but are not entitled to make a litigation soup just
by filing a declaratory judgment action. The lack of evidence and the inability to
bring claims on behalf of various parties are dispositive as to this case for the

various Appellees. Therefore, Appellees VOR, the Revocable Trust, and Victoria's



Estate respectfully ask this Court to affirm the circuil court's summary judgments
and its denial of Appellants’ various motions.
DATED this 204 day of December, zozs,
Respectfully submitted,
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INTRODUCTION

This case is stuck has been stuck in ‘procedural mode’ since its filing
three years ago. The Colony’s and VOR’s reluctance to defend Paul’s case
on the merits is understandable. What happened to Raymond is
indefensible,

This case remains one of the few (if any) reported instances where
undue influence was identified contemporancously wile it was occurring,
Victoria saw it, and her lawsuit attempted to stop it, Despite spirited
procedural challenges by all Defendants, Paul’s lawsuit is a proper
mechanism by which to carry out the repair. Paul’s brother Lance, his son
Connor, his Estate, and Skyline Cattle are capable of carrying it forward,

The first step is to remove Raymond as Trustee, a claim and remedy
for which there is no longer a defense: when Raymond repudiated the Trust,
he provided an airtight, undisputable basis for his own removal.

ARGUMENT-IN-REPLY
1. Raymond's repudiation of the Trust provides a simple basis for
reversing the Circuit Court’s dismissal of Count 1, which
sought Raymond’s removal as Trustee.

Neither of the Appellees disputes the premise that Raymond has

repudiated the very existence of the Trust at the core of this litigation. We



discussed this in our opening Brief in this appeal at pages 16-17 and 31-33.
Specifically, within Victoria®s Probate file, Raymond now asserts that the
farmland at issue was never placed into the Trust, and, therefore that the
Trust never came into existence. See, generally, Appeal #31106.

Raymond is wrong about the Trust, as we have pointed out in that
parallel appeal. But, under the principles of judicial estoppel, Raymond is
now bound by the implications of his theory, including as it pertains to this
appeal. *[]Judicial estoppel requires neither privity between parties in the
two proceedings nor detrimental reliance by the other party.” Canyon Lake
Park, L.L.C. v. Loftus Dental, P.C., 2005 5.D. 82, 9 34 (quoting Precluding
Inconsistent Statements: The Doctrine of Judicial Estoppel, 80 Nw. U.L.Rev.
1244, 1249 (1986)). “The gravamen of judicial estoppel is not privity,
reliance, or prejudice. Rather it is the intentional assertion of an inconsistent
position that perverts the judicial machinery,” f4. This Court can take
judicial notice of Raymond’s repudiation of the Trust and use it within this

proceeding as evidence of his inherent unfitness as Trustee,'

" Healy Ranch P'ship v. Mines, 2022 5.. 44,9 59 (“Judicial estoppel is not limited to
situations in which the party has prevailed on the merits by pressing the prior
position; rather, #t requeres only “judicial acceptance ™ of the prior position, meaning that

2



There is no scenario under which Raymond can continue to act as the
Trustee of a Trust he has disavowed. As a matter of law, undisputable
grounds now exist for Raymond’s removal as Trustee, This was relief
sought by Paul’s Complaint in Count 1, and which is also proposed in
Connor’s Amended Complaint, in Count 2.

Again, nobody in this appeal has offered any defense of (nor
explanation of) Raymond’s repudiation. As a result, Raymond has greatly
simplified this case, paving the way for his removal, and, simplifying the
standing analysis,

2. Removing Raymond for repudiating the Trust provides a simple
answer to guestions of “standing”

We note, first, that the word “standing” does not appear anywhere in
Judge Pardy's opinion. Nor did any of the parties brief the issue of
“standing” below. The first time the issue appears is in the Hutterite
Colony’s appellate brief, filed on 12/2/2025. That is why we have not

addressed standing questions until this Reply Brief,

the court “adopted the position urged by the party, efther as a preliminary matter or as
part of a final disposition. "} (emphasis added)



There are at least five, independent theories of standing that permit
various plaintiffs fappellants to challenge the corporate acts of VOR, and to
pursue a rescission of the land sale. In light of Raymond’s repudiation, the
simplest of these is that Lance O'Farrell now has a clear path to being named
the successor trustee, replacing Raymond.

o Lanceas Successor Trustee. Raymond and Victoria’s Trust
named Paul and Lance as co-successor trustees. Lance
OFarrell is the only living successor trustee. At the Circuit
Court level, Lance joined the plaintiffs’ claims; and Lance has
also joined in this intermediate appeal. As the designated
successor trustee, Lance has a valid interest in pursuing relief
for the Trust, to protect it, and to enforce its rights,

o Skyline Cattle Company s Interests. Paul’s farming corporation
did not die with Paul; as a corporation it outlived him and
maintains its rights and claims. The Complaint identifies
damages to that corporation arising out of VOR’s abrupt,
wrongful termination of its farming partnership with Skyline,
which operated the land; and the Complaint seeks declaratory

relief for Skyline’s benefit as to the invalidity of the various



corporate machinations, These claims arise foth out of the
purported sale of the land, as well as from VOR s bad faith
refusal to renew the operating notes,

o Paul’s Estate’s Equitable Claim. Independent of any trust and
rescission issues, Paul (and now Paul’s Estate) holds an
equitable claim for the value of the improvements he made to
the property at his expense, but which were then taken from
hirn without compensation when the land was sold. In other
words, even if all of the trust challenges fail, Paul was never
compensated for his house, shop, and cattle feedlot
improvements, and his Estate is entitled to compensation.®

o Panl's Children as Contingent Beneficiaries. Paul’s children,
including Connor O’ Farrell, as contingent beneficiaries of
Paul’s share of the Trust, have a pecuniary interest in the land

sale, and, in the proper administration of Trust assets, and also

* This equitable claim 15 the only claim that Paul brought “against™ VOR. It was
sought in the alternative. The rules of pleading permit him to assert this without
jeopardizing his other claims. SDCL 15-6-8(a) (“A party may also state as many
separate claims or defenses as he has regardless of consistency...™); SDCL 15-6
Appendix, Form 2 (" this chapter permits alternative and inconsistent pleading™)
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have an articulated interest in a declaratory judgment as to the
validity of VOR’s corporate actions.

o Fictoria’s Estate & Pour-over Will. In March 2025 (after the
summary judgment motions had been briefed), Raymond finally
revealed the existence of a signed, notarized copy of Victoria’s
Will, which contains a pour-over provision into the Trust.
Someone on her behalf should be advocating for her Estate’s
rights, but any downstream beneficiary of her Trust would
similarly be an interested party within her Estate to pursue the
pecuniary effects of the pour-over provision. (We address
Victoria’s 50% of the Trust in greater detail in the next section.)

As to the elements of standing: (i) each of these parties alleges
pecuniary harm arising trom the land transaction and/or VOR's corporate
actions (£.e, an “injury-in-fact™); (ii) each of these parties identifies the
cause of this harm to be Raymond’s actions on behalf of VOR and the Trust,
which were compromised by undue influence; lack of capacity; or a failure of
corporate notice and formalities (£.e, “causation™); and (iii) each of these
parties identifies a path to unwind the misconduct, or, for an award of money

dumages (s.e, “redressability™).



3. We are not dealing with a revocable trust.?

The Appellees suggest that none of the Plaintifts have viable claims
because Raymond was free to remove “his" assets from this “living trust,”
as well as to revoke or and change the trust at any time. But this is inaccurate
in several respects.

Although the O’Farrell’s family trust contained some features of a
“revocable living trust,” it also contains features which constrained
Raymond and Victoria’s conduct regarding the trust and its assets,

Foremost among these was the unanimity provision that required joint action
regarding assets during her lifetime.

Equally significant is that upon Victoria's death, her one-half
ownership of VOR, Inc., became part of a Marital Trust, a sub-trust within
the Living Trust, which thereafter contains srrevocabslity features.

See, Section 1.03; Section 6.08; Article 8. The ultimate beneficiaries of this
Marital Trust are her descendants, not Raymond, and the primary
beneficiaries are now Paul’s children. Seg, Section 8.08; Article 9.

The Marital Trust (i.e., this sub-trust) ensures Raymond receives

litetime trust income and/or principal under the health,

! Responsive to Hutterite Colony's brief, Issue 2; VOR's brief, Issue 2.
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education, maintenance and support (“HEMS™) standard, which is a limited
and objectively ascertainable standard under the law. See, Section 8.02; and,
ez, Est. of Chancellor v, Comm'r, 102 T.C. M. (CCH) 70 (Tax Court 2011).
Further, Raymond has no power to appoint Victoria's one-half share of
the VOR, Inc., shares to himself, under the Marital Trust's “ Limited
Testamentary Power of Appointment.” And, as an Interested Trustee,
Raymond has no revocation authority or power over the Marital
Trust. See, Article 8; Section 14.20; Section 16.08(1). See also SDCL 55-3-6,
Nonetheless, Raymond claims that in the summer of 2022, he
unilaterally removed the remaining shares of VOR from the Marital Trust in
his individual capacity, and it is clear from his judicial admissions that the
Marital Trust was not replenished with property of equivalent value. This
distribution of the entire Marital Trust corpus was void, and far in excess
of Raymond’s health, education, maintenance, and support needs, i.¢., .in
excess of the distribution standard.
Distributions in excess of an ascertainable standard like this are
capable of legal challenge by downstream beneficiaries. See, SDCL 55-1-8;

SDCL 55-1-24.1; SDCL 55-1-43; SDCL 55-2-1,-3, -6, and -7. And, any of



Raymond’s withdrawals or other acts which violated the unanimity
provisions would be similarly actionable now,

Further, because this Trust has some features of a revocable living
trust, we acknowledge the geweral rule that a beneficiary of a living trust does
not yet have a vested interest that conveys standing to challenge trust
actions. But this is a general rule which contains necessary exceptions for the
circumstances here. Otherwise, there would be no remedy to protect
Trustors of a living trust from manipulation.

Accordingly, courts have adopted sensible exceptions to the general
rule, thus creating an avenue for beneficiaries of a living trust to challenge
actions which are infected by undue influence or a lack of capacity,

For example, courts have held that a beneficiary of a revocable trust
has standing dureng the trustor’s lifetime in when seeking to challenge trust
actions which are the result of undue influence or incompetence. Starr v,
Ashbrook, 304 Cal. Rptr. 3d 275, 288 (2023), as modified on denial of reh’g
(Jan. 26, 2023}, review denied (Apr, 12, 2023), When the Settlor “is subject
to fraud and undue intluencel[,]....[he] lacks legal capacity...and cannot
presently revoke the Trust.” 304 Cal. Rptr, 3d at 287, dceord, Barefoot v,

Jennings, 456 P.3d 447, 450 (Cal. 2020) (settlor’s exclusive standing to



pursue trust claims applies “as long as settlor is alive...and the settlor is
competent’™) (emphasis added). “[W]e permit those whose well-pleaded
allegations show that they have an interest in a trust —because the
amendments purporting to disinherit them are invalid —to petition the
probate court,”™ fd, at 451, This exception is necessary to protect vulnerable
parties, their assets, and their intended heirs.

This Court has already voiced a similar exception in Martter of Est. of
Calvin, Although “the trustee, and not a beneficiary, is ardimarily the only
proper person to bring (and to decide whether to bring) an action on behalf
of the trust against a third party....[a] beneficiary may maintain « proceeding
related to the trust or its property against a third party only if ... the trustee is
unable, unavailable, unsuitable, or improperly failing to protect the
beneficiary's interest.” Matter of Est. of Calvin, 2021 5.D. 45, 99 17-18

(quoting RESTATEMENT (THIRD) OF TRUSTS § 107 (2012) (emphasis added).

4. This case is very much like a shareholder derivative suit’
Although both of the Appellees dispute that this action is akin to a

corporate derivative action, it remains an apt analogy. The sole shareholder

* Responsive to VOR s brief, [ssue 1(c), and the Hutterite Colony’s brief, [ssue 2{c).
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of VOR was the Trust, into which Raymond and Victoria had deposited their
own shares of VOR, Raymond, as trustee, is the primary person who would
ordinarily bring a shareholder suit against VOR. But this would have placed
Raymond in a position of bringing suit against himself in his director role.
Raymond has refused to do so. And in addition to those various conflicts of
interest, he has now repudiated the Trust (and thus repudiated the Trust's
role as a shareholder altogether).

In spite of the formalities associated with shareholder derivative
actions, a litigant need not make a demand upon the directors as a
prerequisite to suit if such demand would be futile. It is clear that, at the
time the complaint was filed, demand upon Raymond would have been futile,
Noble for Drenker v. Shaver, 1998 5.D. 102, 9 17, n.3. Given that procedural
and factual posture, the plaintiffs here are suitable parties to bring this

action.

5. The Hutterite Colony conflates and also misapplies the
doctrines of equitable and legal rescission®

Six points are sufficient to clarify the law of rescission.

* Responsive to the Hutterite Colony's Brief, Issues 2{b) and 3.
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First, the procedural requirements for rescission apply solely to a legal
rescission. Skaglund v. Staaf, 312 N.W.2d 29, 31 (5.1, 1981).

Second, Paul complied with those requirements via his notice of
rescission on behalf of VOR, Inc. The statute merely states that the
rescinding party must ¢ffer to restore value, rather than tender payment. The
notice offered this. The statute does not require notice to the longer list of
persons envisioned by the Colony (such as Paul’s siblings or the Bank).
Moreover, by then, VOR had already acquired the Bank’s interest in the
mortgages, which was the subject of Appeal #30862.

Third, the rescission statute does not require “timeliness™ and
instead, merely reasonable diligence. The land sale closed (ie., the deed was
rransferred) in mid-October 2022, rather than in August of 2022, Paul’s
Notice of Rescission was issued on March 1, 2023, The attempted legal
rescission occurred less than five months of the deed transfer. There is no
South Dakota case suggesting that five months lacks promptitude, E. g,
Halvorsan v. Birkland, 171 N.W.2d 77 (5.1, 1969) (holding 2 years
sufficiently prompt); Beasty v. Depue, 103 N.W.2d 187 (5.D. 1960) (1.5 years
sufficient); Knudsen v. Jensen, 521 N.W.2d 415, 421 (5.D. 1994) (1 year

sufficient),
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Fowrth, although Paul’s death in October of 2024 extinguishes his
ability to pursue relief as an ousted afficer in this lawsuit, Paul’s death does not
retroactively extinguish the validity of his attempted legal rescission,

Instead, the validity of that legal rescission would be evaluated based upon
the corporate facts and procedure of VOR up through March 1, 2023

Fifth, a successful legal rescission claim does not require proof that the
Colony itself exerted undue influence upon Raymond. Instead, itis
sufficient if the Colony 1s shown to have “connived” with the undue
influence, or, if the Colony connived in obtaining the agreement from
Raymond at a time when it knew or should have known he lacked capacity.
exerted undue influence upon Raymond, See, SDCL 53-11-2(1)

(" eonnivance™).

Connivance is defined as “knowledge of and active or passive consent
to wrongdeing.” See, Merriam-Webster.com (also listing “complicit” asa
synonym) (emphasis added). It is also defined as “ignoring another person’s
wrongdoing.” See, dictionary.nolo.com

In contrast, the Colony offers a much narrower view of ‘connivance,’

for which it offers the lowa case of Hilliams v. Van Sickel, 659 N W.2d 572

13



(2003}, But Williams is not a rescission case. Instead, that case addresses
lowa's common law standard for recovery of attorney’s fees.

Moreover, the quotations offered by the Colony are inaccurate and
misleading. Instead, the language of Williams indicates that connivance is
the equivalent of “willful blindness.” J/d Or, in other words, complicity.”

The Colony’s complicity is demonstrated by the land sale contract,
which alerted it to Victoria’s lawsuit that sounded the alarms about
Raymond. The Colony was told at the time of its purchase agreement that
VOR's ability to give clear title was conditioned upon resolving the problem
that Raymond was allegedly not making his own decisions. The Colony
moved ahead anyway. The Colony was complicit.

Although Paul’s original Complaint did not expressly discuss or allege
the Colony's “knowledge,” this was soon remedied by Raymond’s decision

to add the Purchase Agreement into the Record. Paul's counsel also pointed

““Conmvance” within the rescission statute appears to be a vartation of the
same standard for setting aside a deed that was first announced by this Court a
century ago. See, Fanderwerf v, Kirwan, 1998 5,D. 119, 9 19 (quoting Whitford ».
Diplsor, 181 N.W, 962, 964 (5.0, 1921) {deed can be set aside when buyver either has
“knowledge” of the defect, or * knowledge of facts or circumstances mfficient to pur an
ordinarily prudent [person] wpon fnguiry” ). Under either rule, the Colony is not an
mnocent purchaser for value.
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this out to the Circuit Court at the first hearing, [R.412; HT 31:9-25], and
then Connor's counsel made the allegations specifically in the Amended
Complaint, which referenced the original purchase agreement and
incorporated by reference the allegations in Victoria’s lawsuit. [R.1399; §9
108-110].

And, sixth, the Colony is misreading SDCL 21-12-1. An equitable
remedy is available to “an aggrieved party™ whether or not they are parties to
the contract, This remedy is available to a broader class of litigants than the
legal recission contemplated by Chapter 53-11. The plaintiffs here are within
that class.

In sum, the Colony’s view of rescission is inaccurate. The notice of
rescission was sufficient, and, Paul arguably had corporate authority to issue
it. Or, if he lacked corporate authority, Paul and various other litigants are
agerieved parties who can pursue an equitable rescission, because they lack an

adequate remedy at law.’

* This 1s also the simple response to VOR s argument in Issue 2, asserting that Paul
lacked authority to initiate suit on behalf of VOR. Discovery will bear out the answer
to that, but, even if he lacked authority, this merely means that the remaining remedy
is an eguftable rescission, for which he did have standing to bring.
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6. Dismissal of VOR, the Estate, and the Trust is error®

The Trust and Victoria's Estate have a pecuniary interest in the relief
sought in this action. As such, the declaratory judgment statutes indicate
that they should be made parties. SDCL 21-24-7 (“all persons shall be made
parties who have or claim any interest which would be affected by the
declaration™).

Whether the Estate, VOR, and the T'rust are captioned as plaintiffs or
defendants is immaterial. As long as any one of the parties discussed in
Section 2, above, has standing to pursue relief, then Victoria's Estate, the

Trust, and the Corporation need to be joined as parties.

* Responsive to VOR's Brief, Issues 3 and 4, as well as Issue 9.
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Throughout this litigation, we have provided authority demonstrating
that Paul could plausibly pursue relief for the benefit of the Corporation,” for
the benefir of the Estate, " and for the benefit the Truse V!

If the existing Plaintifts are not the proper parties to bring suit for the
benefit af the Corporation, the Estate, and the Trust, the solution is to
recaption them as defendants. They are nominal parties, and still necessary
parties to the adjudication. The current plaintiffs can pursue the same relief,
which may in fact benefit the Corporation, Estate, and Trust,

And, based upon the great weight of authority cited above, it was not
frivolous to attempt to bring action for their benefit, given Raymond’s
contlicts and refusals. A frivolous action is one with no reasonable basis in

law or fact.

¥ Paul believed he had the right to pursue relief for VOR on the basis that he continued
to hold office because his ouster was impermissibly achieved. See, Schroder v, Scotten,
Dillow Co., 299 A.2d 431, 435 (Del. Ch. 1972) (when corporate meetings are not
lawfully convensd, the previous directors and officers continue to hold office),

* There is substantial authonty permitting interested parties like Paul to assert claims on
behalf of an Estate like Victoria®s. See, Beachy v. Becerru, 609 N.W.2d 648, 651-51 (Neb.
20007 (citing 31 Am.Jur.2d Executors and Adménistrators, § 1285 (1989)) (interested party
to an Estate 15 permitted to bring or enforee ¢laims for the benefit of the Estate when the
Personal Representative has failed to act, or when his interests are antagonistic to the
Estate, or are otherwise collusive).

" See, e, Starrv. Ashbrook, 304 Cal. Rptr. 3d 275, 288 (2023); Barefoor v. Jemmings,
456 P.3d 447, 450 (Cal. 2020), discussed snfia
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7. VOR is a nominal party, and, thus its alignment does not define
the scope of relief available, nor does it impair the ability of
Paul and his Estate to seek claims for it and against it.

Paul’s lawsuit sought to rectify corporate wrongdoing and declare
invalid his ouster as President; or, in the alternative, to recover equitable
damages for unjust enrichment. In the first instance, he would be attempting
to help the corporation by rectifying its invalid corporate acts and restoring
him to office; or, in the alternative, he would be seeking money damages
from the corporation. In either case, the corporation is a necessary party.
But, in both instances the corporation would be a sominal party.

Such an action does not “make the real-party-in-interest rule a
nullity,” as VOR suggests in Issue 1{a). Nor would it require disqualification
of an attorney who brought these claims, no matter if the corporation were
aligned as a plaintiff or later realigned as a defendant.™

This case is emblematic of the lesson from Harsmeyer v. Shatkoski,
No. CIV 17-4150, 2018 WL 3104437, at *3 (D.S.D. June 22, 2018). A lawsuit
seeking to undo a business transaction is typically brought by the plaintiff, o

behalf of the corporation, but *[w]here management refuses to take action to

" When disputes arise about a corporation’s action or inaction, a lawsuit “may be
brought nominally by the organization, but usually is, in fact, a legal controversy over
management of the organization.™ 5.D. Rule of Prof. Cond. 1.13, Comment 13.
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undo a business transaction or whenever it so solidly approves [of the
transaction] that any demand to rescind would be futile, a court should find
antagonism [and the corporation should be re-aligned as a defendant].” Jd.

“[A]lthough the corporation is named in the complaint as a defendant,
its interests are not necessarily adverse to those of the plaintiff since [the
corporation] will be the beneficiary of any recovery.” In Cotter on behalf of
Reading Internarional, Inc. v. Kane, 473 P.3d 451, 455 (Nev. 2020).

But in each instance, the corporation’s designation as plaintiff or
defendant does not matter, “At bottom, this is a fairly straightforward case
about which ownership group controls the company’s decisions. [It] boils
down to a fight between the Murnn Group and the Hickman Group, both of
which are well represented by the lawyers of their choice.” fn re Murrin Bros.

1885, Ltd., 603 S.W.3d 53, 60-61 (Tex. 2019},

8. Raymond, as the current Trustee (and also as the alleged
President of VOR) voluntarily made himself a party to these
proceedings, which provides the basis for a Rule 35(a)
examination of his mental and physical condition.

The only defense offered against a mental examination of Raymond
was that he i3 not a “party™ to these proceedings, and, thus outside the

reach of Rule 35(a). But Raymond volunteered himself into these
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proceedings. He is the trustee, and he is the ostensible president of VOR,
His mental capacity is in dispute. It was error to refuse an examination of

him.

9. A claim of undue influence does not require direct evidence of
specific actions or statements.™

The Hutterite Colony misapprehends the law of undue influence by
suggesting that the absence of specific knowledge about “exactly what Kelly
did™ is an admission which sinks the case. Colony Brief, pp. 15-18. Direct
evidence of the wrongdoing is not required. Matrer of Est. of Tank, 2020 5.D.
2, 939 (“There seldom is [direct proof of undue influence]. Undue
influence is not usually exercised in the open. It is therefore usually solely
through inferences drawn from surrounding facts and circumstances that a
court arrives at the conclusion that a will is the product of undue influence
warking on the mind of the testator.™) (quotations omitted). A plausible

claim of undue influence exists here, if discovery is allowed to proceed.

“ Responsive to the Colony's Issue 1.
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10. A claim for rescission is a recognized “cause of action™ in
South Dakota

Without citing authority, the Hutterite Colony twice asserts that
“rescission is a remedy, not a cause of action,” in the apparent hope that this
immunizes them from suit. See, Colony Brief, pp. 15, 32,

Regardless of the Colony’s semantics, this Court has held otherwise:
“an action for rescission may be brought as a legal action pursuant to SDCL ch.
53-11, or as an eguitable action pursuant to SDCL ch. 21-12," Jones v. Bohn,
311 N.W.2d 211, 213 (S.D. 1981), Accord, Granste Busck GMC, Inc. v. Ray,
2014 5.D. 78, 10, n.5 (quoting Dan B. Dobbs, Handbook on the Law of
Remedies: Damages—Equity-Restitution 294 (1973) (“In equity the suit is not

on rescission, but for rescission... ™)),

11. The Circuit Court abused its discretion by denying the motion
to amend the Complaint and the Rule 56(f) affidavit seeking
postponement of summary judgment proceedings during the
pendency of discovery.

Although not vet cited by any party, the controlling standard for

‘abuse of discretion’ review was clarified by this Court in two recent cases,

Abuse of discretion analysis involves three parts:
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[i] [W]e review the circuit court’s findings of fact under the
clearly erroneous standard; [ii] we apply the de nove standard
when reviewing its conclusions of law; [and)] [iii] we then
evaluate “the circuit court’s ultimate decision...for an abuse of
discretion. An abuse of discretion is & fundamental error of
judgment, a choice outside the range of permissible choices, a
decision, which, on full consideration, is arbitrary or
unreasonable,

Arrowsmith v. Odle, 2025 5.D. 70, 9 12 (quoting, mter alia, (Nson v. Huron

Reg Med. Crr., Ine., 2025 5.D. 34, 99 17-19 {numbering added)."

[ Discretion is abused] when the circuit court clearly errs in
weighing the relevant factors, This includes instances where
the court fails to consider a relevant factor that should have
received significant weight, or gives significant weight to an
improper or irrelevant factor.

Olson v. Huron Reg'l Med. Ctr., Inc., 2025 5.D. 34, 7 19 (citations and
quotations omitted),

Here, the Circuit Court abused its discretion on the Rule 56(f)
affidavit and the motion to amend the complaint by committing an error of
law. It resolved both issues upon a very narrow legal conclusion, namely,

that the amended complaint could not state a valid claim (and was thus

* Although those two cases involved the Failure to prosecute, the thres-part standard
for abuse of discretion review appears to be universal in its application. Many (or
most) of the cases cited in the standard of review paragraphs in Oisan were not *falure
to prosecute’ cases. See, alvo, Hon. 'T'. Schroeder, * Toward a More Apparert Approach
to Comsidering the Admission of Expert Testimony, 95 NOTRE DAME L, REV. 2043
(quoting Jodrer, 522 U.S. 136, 142 (1997)) (explaining three-part abuse of discretion
review as applied to Rule 702 evidentiary questions}.
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futile), and likewise that “further discovery will not change the outcome of
the proceeding... " since the Cireuit Court saw no valid claims.

A Circuit Court commits a per se abuse of discretion when it makes an
error of law. If the Complaint and Amended Complaint contain valid claims,
then discovery should proceed, and, the amendment should be allowed.

The Hutterite Colony’s primary objection to further discovery is
newly minted for this appeal: that this case has been pending for three years,
during which discovery should have already taken place. This was not
argued below, and this finding was not part of the Circuit Court’s decision.

Nor is this argument tenable. It was a reasonable, efficient use of
attorney and court resources for Paul to pause discovery until the procedural
elements of this case were resolved, and, when the dismissed parties could
resume participating. Otherwise, the discovery would have been fractured,
having been conducted with only some of the parties on some of the claims.
In any event, the Rule 36(f) affidavit was not rejected for reasons of
“laziness™ or “dilatory™ action. Instead, the Circuit Court’s only rationale
was based upon its erroneous legal conclusion that the Complaint raised no

valid claims, and, thus no further discovery would make a difference.
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CONCLUSION
Lance, Skyline, Connor, and Paul’s Estate ask this Court to reverse
the grants of summary judgment; vacate the award of fees; and remand this
matter for substantive proceedings. They ask for Raymond’s removal as
trustee, as a matter of law, based upon his disavowal of the Trust. They ask
for the reversal of the orders denying the Rule 35(a) examination and motion

to amend the Complaint.

Dated this 2" day of January, 2026.

HOVLAND, RASMUS &
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Ly Dantel K Brendtro
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