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PRELIMINARY STATEMENT 

Appellant-Defendant Sanford Health Plan is referred to as “SHP.” 

Appellee-Plaintiffs are collectively referred to as “Plaintiffs.” Individually, 

Plaintiffs are referred to as follows: “Orthopedic Institute” refers to Plaintiff 

Orthopedic Institute, P.C.; “Sioux Falls Specialty Hospital” or “SFSH” 

refers to Plaintiffs Sioux Falls Specialty Hospital, L.L.P. and the “d/b/a” 

entities listed in the case caption; and “Ophthalmology Ltd.” refers to 

Plaintiffs Ophthalmology Ltd., Inc., and Ophthalmology Ltd. Eye Surgery 

Center, L.L.C. Citations to “R. [page]” refer to the applicable page number 

in the Certified Record. 

JURISDICTIONAL STATEMENT 

Pursuant to SDCL 15-26A-3, Defendant SHP appeals from the circuit 

court’s Memorandum Opinion Granting Plaintiffs’ Motion for Summary 

Judgment and Denying Defendant’s Motion for Summary Judgment, dated 

December 2, 2022, and filed December 5, 2022, and the circuit court’s Order 

Granting Plaintiffs’ Motion for Summary Judgment and Denying 

Defendant’s Motion for Summary Judgment, dated December 27, 2022, and 

filed December 27, 2022, in the above-titled matter. (R. 1257, 1275.) 

REQUEST FOR ORAL ARGUMENT 

Defendant SHP respectfully requests oral argument. 
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STATEMENT OF THE ISSUES 

1. Does South Dakota’s Any Willing Provider Law, SDCL 58-17J-2, 

bar health insurers from offering customers the choice of lower 

cost health insurance options through closed or tiered plans that 

utilize subsets of a health insurer’s panel of providers? 

Contrary to the Any Willing Provider Law’s plain text and express 

purpose, and contrary to this Court’s strong presumption against implied 

repeal, the circuit court concluded that the law does not permit a health 

insurer to offer lower-cost healthcare options to patients through closed or 

tiered plans that utilize subsets of a health insurer’s panel of providers. 

Most apposite authorities: 

• SDCL 58-17J-2 

• City of Rapid City v. Estes, 2011 S.D. 75, 805 N.W.2d 714 

• Faircloth v. Raven Indus., Inc., 2000 S.D. 158, 620 N.W.2d 198 

• Steinberg v. S. Dakota Dep’t of Mil. & Veterans Affs., 2000 S.D. 

36, 607 N.W.2d 596 

2. Did the circuit court err in concluding there was no genuine issue 

of material fact regarding Plaintiffs’ willingness to meet the terms 

and conditions of participating in SHP’s plans when it relied 

solely on a representation by Plaintiffs’ counsel that was 

contradicted by unrebutted evidence, including: (a) evidence that 

Plaintiffs would not be offered the same contractual terms as 

those in the contract referenced by Plaintiffs’ counsel; and (b) 

testimony from a plaintiff’s corporate representative that there 

are terms and conditions it would not accept? 

Relying on the representation of Plaintiffs’ attorney that was 

contradicted by unrebutted evidence, including evidence that the purported 
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terms to which Plaintiffs would agree would not be offered to them, and 

testimony from Plaintiff Ophthalmology Ltd. that there are terms and 

conditions it would not accept, the circuit court erroneously concluded that 

there was no genuine issue of material fact regarding Plaintiffs’ willingness 

to meet the terms and conditions of participating in SHP’s plans. 

Most apposite authority: 

• Frevert v. Ford Motor Co., 614 F.3d 466 (8th Cir. 2010) 

STATEMENT OF THE CASE 

In 2014, the voters of South Dakota passed Initiated Measure 17 to 

protect patient choice. That law, the Any Willing Provider Law codified at 

SDCL Ch. 58-17J (“AWP Law”), prohibits health insurers from obstructing 

patient choice by excluding a health care provider licensed under the laws of 

South Dakota from participating on a health insurer’s “panel of providers” if 

the provider meets the conditions in the statute. The AWP Law provides: 

58-17J-2. Patient choice—Health care provider participation. 

No health insurer…may obstruct patient choice by 

excluding a health care provider licensed under the laws of this 

state from participating on the health insurer’s panel of providers 

if the provider is located within the geographic coverage area of 

the health benefit plan and is willing and fully qualified to meet 

the terms and conditions of participation as established by the 

health insurer. 

SDCL 58-17J-2. 
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The text of the AWP Law provides for a single “panel of providers” 

belonging to the “health insurer.” The undisputed record shows that SHP 

maintains such a panel of providers, which is open to any provider who 

meets the conditions in the statute. Thus, SHP complies with the law. 

Each Plaintiff is already on SHP’s panel of providers. The undisputed 

record also shows that every patient who purchases a Sanford plan has the 

freedom to choose to be treated by any of Plaintiffs’ providers, and to have 

those services covered by SHP. In short, the undisputed factual record shows 

that patients currently have freedom to choose any willing provider, as the 

AWP Law requires. 

Plaintiffs are a group of for-profit physician groups and medical 

facilities located in Sioux Falls. Plaintiffs are not only on SHP’s panel of 

providers, but are also in-network for three of the four major health benefit 

plans that SHP offers, which encompass approximately 70% of SHP’s 

patient members. Plaintiffs asked the circuit court to construe the AWP Law 

in a way that would require SHP to make Plaintiffs in-network for every one 

of its plans, despite unrebutted evidence that doing so would eliminate less 

expensive healthcare options for many South Dakota residents.  

The parties cross-moved for summary judgment, and the Hon. Rachel 

R. Rasmussen denied SHP’s motion and granted Plaintiffs’ motion. The 
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circuit court adopted Plaintiffs’ interpretation of the AWP Law, concluding 

that the law’s reference to a “health insurer’s panel of providers” does not 

contemplate a single “panel” belonging to the “health insurer,” but instead 

requires multiple panels, with separate panels for each health insurance plan 

that every insurer offers.  

In so holding, the circuit court effectively re-wrote the AWP Law by 

replacing the words “health insurer” with “health benefit plans.” This 

interpretation also functionally repeals at least ten provisions of South 

Dakota’s Insurance Code, as well as numerous regulations, by rendering 

“closed” and tiered plans illegal—contrary to the plain language of the 

Insurance Code and related regulations.1 Furthermore, the holding would 

thwart the express purpose of the AWP Law, which is to protect “patient 

choice in [the] selection of health care provider[s].” SDCL Ch. 58-17J. The 

undisputed record shows that requiring SHP to open its focused plans to 

Plaintiffs and other providers will increase the cost of those plans or cause 

them to be eliminated entirely.  

 
1 Closed plans (which SHP calls “focused” plans) rely on narrower networks of 

providers, which promotes cost-savings that can be passed on to patients. Closed (or 

focused) plans differ from open plans (which SHP calls “broad” plans), which rely on a 

wider network of providers but generally are more expensive.  Tiered plans allow patients 

to choose any provider from among a broad network, and pay less or more in cost-sharing 

based on which tier the in-network provider is in. 
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Even if the circuit court’s interpretation of the statute was correct, it 

still erred in holding that there was no genuine issue of material fact 

regarding Plaintiffs’ willingness to meet the terms and conditions of 

participating in SHP’s focused plans. The circuit court relied solely on the 

representation of Plaintiffs’ counsel, who testified that Plaintiffs are willing 

to accept the terms and conditions of a contract that he had reviewed that 

was between SHP and Sanford Health. The circuit court relied on the 

lawyer’s declaration despite express, unrebutted testimony from one of 

Plaintiff’s corporate representatives that it would not accept certain potential 

SHP terms. Moreover, the record is devoid of evidence that the terms and 

conditions contained in the contract that Plaintiffs’ counsel reviewed—and 

that Plaintiffs purportedly would accept—would even be offered to 

Plaintiffs, because Plaintiffs are not similarly situated to other providers 

currently participating in SHP’s focused plans, and the AWP Law does not 

require identical terms and conditions to be offered to differently situated 

providers. 

The circuit court’s memorandum opinion was signed on December 2, 

2022, and filed on December 5, 2022. On December 27, 2022, the circuit 

court issued an order granting Plaintiffs’ motion for summary judgment and 

denying SHP’s motion. On December 28, 2022, the circuit court issued a 
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stay of its order pending this appeal, per stipulation of the parties. SHP filed 

its notice of appeal on December 29, 2022. 

STATEMENT OF THE FACTS 

I. The Parties 

Defendant Sanford Health Plan is a South Dakota taxable nonprofit 

and is a health maintenance organization governed by SDCL Chapter 58-41. 

(R. 528 (¶ 2), 373.) SHP is a wholly owned subsidiary of Sanford Health, a 

South Dakota nonprofit health system headquartered in Sioux Falls, South 

Dakota. (R. 528 (¶ 2).) SHP ensures that South Dakotans have access to 

affordable health care—and to providers they want to see—by offering a 

variety of health benefit plans that give South Dakota patients the ability to 

choose any South Dakota provider they wish to see at prices that fit their 

budgets. (R. 514-16 (¶¶ 25, 33); see R. 528-31 (¶¶ 3, 12, 21).) 

Plaintiffs are a group of for-profit, private medical practices and 

facilities. (R. 1258.) Plaintiff Orthopedic Institute, P.C. (“Orthopedic 

Institute”) is a for-profit medical practice located in Sioux Falls. (R. 509-10 

(¶ 3); see R. 945.) Some of Orthopedic Institute’s physicians have ownership 

interests in its co-plaintiff, Sioux Falls Specialty Hospital. (R. 1258; see R. 

510-11 (¶¶ 7-9).) 
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Plaintiff Sioux Falls Specialty Hospital, L.L.P. and the “d/b/a” entities 

listed in the caption (collectively, “Sioux Falls Specialty Hospital”) are for-

profit health care entities. (R. 509-10 (¶ 3); see R. 887.) Minority ownership 

interests in Sioux Falls Specialty Hospital are held by physicians associated 

with co-plaintiffs Orthopedic Institute and Ophthalmology, Ltd. (R. 510-11 

(¶¶ 7-9).) 

Plaintiffs Ophthalmology Ltd., Inc., and Ophthalmology Ltd. Eye 

Surgery Center, L.L.C. (collectively, “Ophthalmology Ltd.”) are for-profit 

medical practices located in Sioux Falls. (R. 509-10 (¶ 3); see R. 1092.) 

Some of Ophthalmology Ltd.’s physicians also have ownership interests in 

Sioux Falls Specialty Hospital. (R. 510-11 (¶¶ 7-9).) 

II. South Dakota’s Any Willing Provider Law 

In 2014 South Dakotans voted to adopt the AWP Law. The express 

purpose of the law is to protect patient choice of health care providers, as the 

title and text of the law make clear: 

58-17J-2. Patient choice—Health care provider participation. 

No health insurer…may obstruct patient choice by 

excluding a health care provider licensed under the laws of this 

state from participating on the health insurer’s panel of providers 

if the provider is located within the geographic coverage area of 

the health benefit plan and is willing and fully qualified to meet 

the terms and conditions of participation as established by the 

health insurer. 
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SDCL 58-17J-2. It is undisputed that “the sole focus and intent of the 

[AWP] statute is patient choice.” (R. 1270.) 

III. SHP’s Panel of Providers 

In compliance with the AWP Law, SHP maintains a panel of 

providers that is open to any willing provider that fulfills the conditions of 

the statute. (R. 513 (¶ 20); see R. 530.) To ensure quality of care and service, 

SHP establishes certain requirements (“terms and conditions”) that a health 

care provider must meet in order to provide covered care to patients enrolled 

in any SHP benefit plan. (R. 513 (¶¶ 20-21); see R. 530.) Specifically, 

providers must be credentialed with SHP to ensure they meet SHP’s quality 

standards. In addition, health care providers must have a contractual 

provider agreement, which is individually tailored to providers. (R. 531 

(¶ 14).) As a result, the terms and conditions are not uniform across 

providers. (See id.; R. 1215 (¶ 16).) Providers that agree to meet these terms 

and conditions, that are licensed in South Dakota, and that are located in the 

geographic coverage area of one or more SHP health benefit plans, comprise 

SHP’s panel of providers—including every Plaintiff in this lawsuit (R. 513 

(¶¶ 20-22); see R. 530.) 
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IV. SHP’s Health Benefit Plans 

SHP offers a variety of health benefit plans. (R. 511 (¶ 13); see R. 

531.) Each plan is structured differently, with the goal of giving patients and 

their families choices in health insurance based on their varying financial 

circumstances, health care needs, and care preferences. (R. 514 (¶ 25); see R. 

528-31 (¶¶ 3, 12, 21).)  SHP offers four primary plans: Simplicity, Signature 

Series, Sanford PLUS, and Sanford TRUE. (R. 514 (¶ 26); see R. 531.) The 

plans cover care provided through “networks” of health care providers. A 

provider wishing to be “in-network” for any SHP health benefit plan must 

first be on SHP’s panel of providers. (R. 513-14 (¶¶ 20-24); see R. 530-31).) 

From there, different plans have networks of different sizes. (R. 512-16 (¶¶ 

14-16, 18, 27-29, 33); see R. 189-90, 215, 528, 531, 652, 654.) Some 

networks include SHPs entire panel of providers, while other networks 

consist of smaller sub-sets of the full panel. (R. 516-17 (¶¶ 33, 40), see R. 

191, 531.) A provider that is on SHP’s panel of providers may be “in-

network” for a particular benefit plan, depending on structure of the plan and 

the specifically negotiated contractual agreements between providers and 

SHP. (R. 514 (¶ 24); see R. 531.) 

For example, patients (and employers providing benefits) can select a 

less-expensive “focused” plan that has a narrower network of providers. (R. 
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512-17 (¶¶ 15-16, 28, 30-31, 33, 36-37, 39-40), see R. 528-31.) Or they can 

choose a “broad” plan that covers care provided by a larger network of 

providers—including each of the Plaintiffs—in exchange for higher 

premiums and cost share. (R. 513-17 (¶¶ 18, 27, 30, 32, 39-40); see R. 529-

32.) SHP requires that every patient be provided with the choice of a broad 

plan that will allow them to choose to see any provider within the full panel, 

and to have that care covered by insurance. (R. 516-17 (¶ 39); see R. 531, 

191, 691.) In addition, South Dakota employers that elect to offer a SHP 

focused plan to their employees must also offer a broad plan. (R. 516-17 

(¶¶ 39-40); see R. 531, 191, 691.) SHP also offers “tiered” plans that include 

the entire broad provider network, and give patients the option within that 

broad network to choose providers in a less-expensive tier. (R. 517 (¶ 41); 

see R. 532, 654.) 

Sanford TRUE Plan – Focused Network 

Sanford TRUE is a “closed plan” as provided by the South Dakota 

Insurance Code. (See R. 531 (¶ 16).) See also SDCL 58-17F-1(1) (defining 

“closed plan”). Sanford sometimes refers to TRUE and similar plans as 

“focused plans,” which are generally more affordable than broad plans, in 

part because they have fewer in-network providers than broad plans. (R. 

512-15 (¶¶ 15-16, 28, 30-31); see R. 190, 193, 529, 654). Focused/closed 
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plans are also less expensive thanks to efficiencies in patient care 

coordination, claims processing, and medical record retrieval, among other 

things. (R. 512-13 (¶¶ 16-17); see R. 528-29, 193.) Further, by directing in-

network care to a smaller number of physicians, SHP can also negotiate 

lower reimbursement rates. (R. 512-13 (¶¶ 16-17); see R. 528-29, 193, 1198-

99.) SHP then passes these savings on to patients as lower insurance 

premiums. (R. 512-13 (¶¶ 16-17); see R. 529.) 

Creating a focused plan is complex. (R. 512-13 (¶ 17); see R. 528.) 

SHP uses many different factors to determine which health care providers 

should be in-network, to decide which procedures should be covered and at 

what rates, and to ensure the plan provides adequate, affordable and quality 

coverage. (Id.) Such factors include quality of care programs and practices, 

geographic location, the range of services provided, outcomes of procedures, 

the ability to service the particular network’s need, cost efficiency, historical 

utilization, willingness to comply with medical management utilization 

review, anticipated level of medical staff’s interest, strength of staff, price, 

accreditation status, case mix, patient mix (including the number of 

uninsured and low income patients served), degree of utilization, 

compatibility of information technology, and size. (Id.) The TRUE network 

is comprised primarily of providers that have a contract with Sanford Health 
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and other non-Sanford Health providers who are necessary to meet network 

adequacy requirements. (R. 514-15 (¶ 28); see R. 190, 654.) 

Simplicity Plan and the Signature Series Plan – Broad Network 

SHP’s Simplicity Plan and Signature Series Plan are broad plans, 

which have the greatest number of in-network providers. (R. 514 (¶ 27); see 

R. 531, 189, 654.) Because these plans provide coverage for a broad scope 

of providers and because they provide comprehensive out-of-network 

coverage, the cost to provide these broad plans is much higher. (R. 513 

(¶ 18); see R. 529.)  Unlike focused plans, broad plans lack the efficiencies 

mentioned above. (See id.; R. 1212.)  SHP also has less leverage to negotiate 

favorable reimbursement rates with providers since the opportunity to 

provide care is spread across a large number of providers. (R. 513 (¶ 18); see 

R. 529.)  This results in less savings to pass onto patients. (Id.) Each of the 

Plaintiffs in this lawsuit are in-network for the Simplicity and Signature 

Series plans. (R. 514 (¶ 27); see R. 530.) 

Sanford PLUS Plan – Broad Network with Tiers 

Sanford PLUS is a “tiered plan” offered to large employers. (R. 515 

(¶ 29); see R. 531, 654.) PLUS divides SHP’s broad network—comprised of 

SHP’s entire panel of providers, including Plaintiffs—into two tiers. (R. 654, 

531 (¶ 17).) Patients’ costs are based on the tier of the provider from whom 
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they choose to receive care. (R. 654, 531 (¶ 17), 216, 218.) Tier 1 has the 

lowest cost-share to patients, and includes Sanford’s large care system of 

Sanford Health providers and facilities (akin to a focused plan). (R. 654, 

216, 218.)) Tier 2 has a higher patient cost-share, and expands beyond the 

Sanford Health System (akin to a broad plan). (R. 654, 216, 218, 531 (¶¶ 17, 

20).) Patients with PLUS can choose to treat with any provider in Tier 1 

(which does not include Plaintiffs) or in Tier 2 (which does include every 

Plaintiff) and receive in-network benefits. (R. 532 (¶ 23), 216.)  

V. The AWP Law & the Circuit Court’s Decision 

On cross motions for summary judgment, the parties asked the circuit 

court to interpret the meaning of “health insurer’s panel of providers” in the 

AWP Law:  

No health insurer, including the South Dakota Medicaid 

program, may obstruct patient choice by excluding a health care 

provider licensed under the laws of this state from participating 

on the health insurer’s panel of providers if the provider is 

located within the geographic coverage area of the health benefit 

plan and is willing and fully qualified to meet the terms and 

conditions of participation as established by the health insurer. 

SDCL 58-17J-2 (emphasis added). 

The circuit court agreed with Plaintiffs that “panel of provider” is 

“plan-specific and not insurer-specific.” (R. 1271.) This holding effectively 
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rewrote the statute to replace the words “health insurer” with “health benefit 

plan.” The circuit court’s declaration provided: 

[The court] DECLARES the Any Willing Provider Law enacted 

through Initiated Measure 17 by the voters of South Dakota does 

not allow a health insurer to exclude a health care provider from 

a health benefit plan’s panel of providers who is (1) licensed 

under the laws of South Dakota; (2) located within the 

geographic coverage area of the health benefit plan; and (3) 

willing and fully qualified to meet the terms and conditions of 

participation as established by the health insurer.  

(R. 1273-74, 1276 (emphasis added).) 

After adopting a “plan-specific” interpretation of the AWP Law, the 

circuit court also held that there were no genuine issues of material fact 

regarding Plaintiffs’ willingness to accept the terms and conditions for 

participating on each of SHP’s plans. (R. 1267-68.) The circuit court’s 

holding relies on a representation by Plaintiffs’ attorney that Plaintiffs were 

willing to meet the terms and conditions of a previously-executed contract 

between SHP and Sanford Health. (Id.; R. 1158; see generally R. 233-92.) 

But the circuit court failed to address evidence in the record that the terms of 

this other contract would not be offered to the Plaintiffs, and there is no 

evidence in the record—other than their lawyers’ testimony—that such 

terms would be available to the Plaintiffs. (See R. 531 (¶ 14), 1215 (¶¶ 14-

16).)  The circuit court also failed to address unrebutted evidence—

testimony from a Plaintiff’s corporate representative—that contradicts the 
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attorney’s affidavit. Specifically, Plaintiff Ophthalmology Ltd.’s 

representative testified that there are terms and conditions it would not be 

willing to accept. (R. 522 (¶¶ 63-64); see R. 1064-65.) 

SHP appeals from the circuit court’s orders granting summary 

judgment to Plaintiffs and denying summary judgment to SHP. (R. 1290.)  

ARGUMENT 

The purpose of South Dakota’s Any Willing Provider, SDCL Ch. 58-

17J, is clear: it aims to ensure “patient choice in the selection of healthcare 

providers.” (R. 1273.) The plain text of the statute is also clear: a health 

insurer may not exclude any willing provider who fulfills the statutory 

criteria from participating on the “health insurer’s panel of providers.” 

SDCL 58-17J-2 (emphasis added). The statute thus contemplates a single 

panel of providers that belongs to the health insurer, not multiple panels 

corresponding to every health benefit plan. 

The circuit court erred in several material ways: 

• It impermissibly re-wrote the statute by erasing the words 

“health insurer” and substituting the words “health benefit 

plan”—thus rendering the AWP Law’s term “health insurer” 

meaningless. 

• The holding results in the implied repeal of at least ten statutes 

in South Dakota’s Insurance Code, SDCL Title 58 that allow 

health insurers to offer closed and tiered plans, as well as 

numerous regulations. 
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• It relied on an affidavit from Plaintiffs’ attorney to conclude 

that no genuine issue of material fact exists regarding Plaintiffs’ 

willingness to accept certain terms and conditions. In doing so, 

the circuit court ignored evidence that (a) such terms and 

conditions would not be available to Plaintiffs; and (b) a 

Plaintiff’s corporate representative testified that some terms and 

conditions would not be acceptable.  

These errors require reversal and entry of judgment for SHP. 

Standard of Review 

Both issues on appeal are subject to de novo review. The 

interpretation of the AWP Law presents a question of law that the Court 

reviews de novo. Bertelson v. Allstate Inc. Co., 2009 S.D. 21, ¶ 11, 764 

N.W.2d 495, 498. The circuit court’s conclusion that there was no genuine 

issue of material fact regarding Plaintiffs’ willingness to accept SHP’s terms 

and conditions is also a question of law reviewed de novo. Smith Angus 

Ranch, Inc. v. Hurst, 2021 S.D. 40, ¶ 13, 962 N.W.2d 626, 629 (“[The 

Court] give[s] no deference to the circuit court’s decision . . . [and] 

determine[s] only whether a genuine issue of material fact exists and 

whether the law was correctly applied.” (citation omitted)). 

The standard for summary judgment is well-established, Work v. 

Allgier, 2018 S.D. 56, ¶ 8, 915 N.W.2d 859, 861, and this Court applies the 

“same test as the trial court,” Fisher v. Kahler, 2002 S.D. 30, ¶ 5, 641 

N.W.2d 122, 125. To obtain summary judgment, the moving party must 
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show that there are no genuine issues of material fact and that it is entitled to 

judgment as a matter of law. Work, 2018 S.D. 56 at ¶ 8, 915 N.W.2d at 861. 

The Court reviews the evidence in the light most favorable to the nonmoving 

party and all reasonable doubts are resolved against the moving party. Id. 

VI. The Circuit Court’s Interpretation Re-Writes the Plain Text of the AWP Law, 
Requires the Implied Repeal of Numerous Statutes and Regulations, and Thwarts 
the AWP Law’s Express Purpose. 

The plain language of the AWP Law requires only a single panel of 

providers, which belongs to the health insurer. Contrary to Plaintiffs’ 

argument, the statutory language does not mandate a separate panel for 

every plan, or every tier within a plan. The undisputed record shows that 

SHP permits any willing provider to join its panel of providers, including 

Plaintiffs. Therefore, SHP complies with the law. The circuit court, however, 

adopted Plaintiffs’ “plan-specific” interpretation, which contradicts the plain 

text of the law, fails to follow this Court’s mandatory presumption against 

implied repeal, and thwarts the express purpose of the law. Accordingly, the 

Court should reverse the decision of the circuit court and direct the circuit 

court to enter judgment in favor of SHP. 

VII. The Plain Language of the Statute Requires a Single “Panel of 
Providers” That Belongs to the Health Insurer. 

“The purpose of statutory construction is to discover the true intention 

of the law, which is to be ascertained primarily from the language expressed 

in the statute.” City of Rapid City v. Estes, 2011 S.D. 75, ¶ 12, 805 N.W.2d 
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714, 718 (citation omitted). “The intent of a statute is determined from what 

the Legislature said, rather than what the courts think it should have said, 

and the court must confine itself to the language used.” Id. (citation 

omitted); Peters v. Great W. Bank, Inc., 2015 S.D. 4, 859 N.W.2d 618; Long 

v. State, 2017 S.D. 78, ¶ 13, 904 N.W.2d 358, 364. Courts apply traditional 

rules of statutory interpretation when interpreting voter initiatives or 

referenda. See, e.g., State ex rel. Palmer v. Hart, 655 P.2d 965 (Mont. 1982) 

(“The same rules applicable to judicial interpretation of legislation enacted 

by the legislature apply to the interpretation of initiatives.”); Bird-Johnson 

Corp. v. Dana Corp., 833 P.2d 375, 376 n.3 (Wash. 1992) (“[I]t has long 

been the rule that initiatives are to be interpreted according to the general 

rules of statutory construction.” (cleaned up)). 

The plain language of the AWP Law requires a single panel of 

providers that belongs to the “health insurer.” In concluding that the statute 

instead requires multiple panels corresponding to every plan that SHP offers, 

the circuit court impermissibly re-wrote the statute to say something very 

different than what the voters of South Dakota passed. 

The AWP Law prohibits SHP from obstructing patient choice by 

“excluding a health care provider…from participating on the health insurer’s 

panel of providers….” SDCL 58-17J-2. The text of the statute provides that 
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the “panel of providers” belongs specifically to the health insurer—here, 

SHP. The AWP Law does not say the “health benefit plan’s” panel of 

providers.  Under the statute, “health insurer” and “health benefit plan” are 

specifically defined terms, see SDCL 58-17J-1(1)-(2), and the statute clearly 

provides that the “panel of providers” belongs to the “health insurer.”  

Consequently, there need not be multiple panels of providers corresponding 

to every plan a health insurer may offer. 

If the AWP Law’s term “panel of providers” was meant to be plan-

specific rather than insurer-specific, the statute would have been drafted with 

precise language to say so. In fact, the AWP Law’s drafters had a handy 

model in South Dakota’s 1990 “Any Willing Pharmacy” law. See SDCL 58-

18-37(1). The pharmacy statute expressly prohibits health insurers from 

denying any licensed pharmacy the right to participate “as a participating 

provider for any policy or plan on the same terms and conditions as are 

offered to any other provider of pharmacy services under the policy or 

plan.” Id. (emphasis added). See also SDCL 58-18-38 (requiring health 

benefit programs to allow “any pharmacy licensed” to “elect to participate in 

the plan under the terms and conditions then offered . . . .” (emphasis 

added)). 
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With the “Pharmacy” law as a long-established example, the drafters 

of the AWP Law knew how to make a “panel of providers” plan-specific if 

they had intended to do so. They did not. Instead, the AWP Law uses 

markedly different language, expressly providing that the panel of providers 

belongs to the “health insurer.” That choice of language must be given 

effect. See Steinberg v. S. Dakota Dep’t of Mil. & Veterans Affs., 2000 S.D. 

36, ¶ 10, 607 N.W.2d 596, 600 (“Surely if the legislature had wanted to 

insert the word ‘injury’ after ‘major contributing cause,’ it would have done 

so.”); Stanton v. Hills Materials Co., 1996 S.D. 109, ¶¶ 1, 11, 553 N.W.2d 

793, 795 (reversing circuit court’s award of lump-sum attorney fees under 

workers’ compensation statute and explaining that “[h]ad the legislature 

intended a different result, it could have said so”); Bird-Johnson Corp., 833 

P.2d at 377 (omission of fifteen words from legislation on which the voter 

initiative was patterned was a “clear indication” that the law was designed to 

function differently).2 

Instead of reading the AWP Law’s language according to its plain 

terms, the circuit court declared that the AWP Law should be read as if its 

 
2 The circuit court’s opinion also conflates the concept of a “panel of providers” with 

being “in-network” for a particular plan. But the AWP Law does not refer to a provider 

being “in-network.” Were the law intended to require health insurer’s to permit any 

willing provider to be in-network for any health benefit plan, it easily could have said so. 
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drafters had used “plan-specific” language that they could have used, but 

decided not to use. (R. 1271.) The circuit court then rewrote the law to 

reflect what it concluded the drafters should have written: 

[The court] DECLARES the Any Willing Provider Law enacted 

through Initiated Measure 17 by the voters of South Dakota does 

not allow a health insurer to exclude a health care provider from 

a health benefit plan’s panel of providers who is (1) licensed 

under the laws of South Dakota; (2) located within the 

geographic coverage area of the health benefit plan; and (3) 

willing and fully qualified to meet the terms and conditions for 

participation as established by the health insurer. 

(R. 1273-74, 1276 (emphasis added).)3  

The circuit court’s declaration runs contrary to this Court’s long-

standing principles of statutory construction, which requires interpreting the 

language that a statute’s drafters actually used. As this Court has repeatedly 

said, “[T]he intent of a statute is determined from what the Legislature said, 

rather than what the courts think it should have said, and the court must 

confine itself to the language used.” City of Rapid City, 2011 S.D. 75, ¶ 12, 

805 N.W.2d at 718 (citation omitted) (reversing summary judgment based 

on erroneous interpretation of city ordinances); Long, 2017 S.D. 78, ¶ 13, 

904 N.W.2d at 364; Peters, 2015 S.D. 4, ¶ 7, 859 N.W.2d at 621. 

 
3 The circuit court’s declaration interprets the statute as plan-specific, not tier-specific, 

and therefore does not bar the use of tiered networks as in SHP’s PLUS plan. 
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The circuit court’s declaration is also problematic because it renders 

the statutory term “health insurer” meaningless by essentially deleting it 

from the phrase “health insurer’s panel of providers” and replacing it with 

“health benefit plan.” But courts must avoid interpretations that nullify 

statutory language. See Faircloth v. Raven Indus., Inc., 2000 S.D. 158, ¶ 6, 

620 N.W.2d 198, 202 (“We assume that the Legislature intended that no part 

of its statutory scheme be rendered mere surplusage.”). This alone is grounds 

for reversal. See, e.g., Nielson v. AT&T Corp., 1999 S.D. 99, ¶¶ 8, 15-16, 

597 N.W.2d 434, 438-39 (reversing grant of summary judgment based on 

interpretation that rendered part of the statute meaningless); Hollman v. S.D. 

Dept. of Social Servs., 2015 S.D. 21, ¶ 9, 862 N.W.2d 856, 859 (same). 

* * * 

The AWP Law’s text is clear: it clearly applies to a “health insurer’s 

panel of providers.”  The circuit court’s declaration changes the statutory 

text to language that was available to the law’s drafters, but that they chose 

not to use. In doing so, the circuit court’s declaration changes the statute’s 

meaning. This was reversible error. 

VIII. The Circuit Court’s Holding Would Implicitly Repeal Provisions of 
the South Dakota Insurance Code that Allow Closed and Tiered Plans. 

The maxim “context is king” is especially true in statutory 

interpretation. As this Court has often instructed, the legislative intent is to 
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be determined in light of “related enactments” on the same subject. Stanton, 

1996 S.D. 109, ¶ 11, 553 N.W.2d at 795; see City of Rapid City, 2011 S.D. 

75, ¶ 12, 805 N.W.2d at 718 (“Statutes are construed to be in pari materia 

when they relate to the same person or thing, to the same class of person or 

things, or have the same purpose or object.”). Likewise, “[w]here conflicting 

statutes appear, it is the responsibility of the court to give a reasonable 

construction to both, and to give effect, if possible, to all provisions under 

consideration, construing them together to make them harmonious and 

workable.” Karlen v. Janklow, 339 N.W.2d 322, 323 (S.D. 1983) (emphasis 

added). As a corollary, this Court strongly disfavors implied repeal of South 

Dakota statutes, and has admonished lower courts to “refrain from negating 

a legislative act unless it is demanded by manifest necessity.” Faircloth v. 

Raven Indus., Inc., 2000 S.D. 158, ¶ 10, 620 N.W.2d 198, 202; Karlen, 339 

N.W.2d at 323 (“Repeal by implication will be indulged only where there is 

a manifest and total repugnancy.”).  

The concepts of “closed” and “tiered” plans are woven into the 

structure of South Dakota’s Insurance Code, of which the AWP Law is a 

part. See SDCL Title 58. SHP’s interpretation maintains harmony between 

the AWP Law and the Insurance Code because a health insurer can continue 

to offer closed and tiered plans if it complies with the requirement of the 
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AWP Law to maintain a panel of providers open to providers who meet the 

conditions of the statute. But Plaintiffs’ “plan-specific” interpretation—

adopted by the circuit court—implicitly repeals at least ten statutory 

provisions and nullifies numerous regulations, contrary to this Court’s clear 

mandate. Faircloth, 2000 S.D. 158, ¶ 10, 620 N.W.2d at 202; Karlen, 339 

N.W.2d at 323. 

As used throughout the Insurance Code, a “closed plan” is “a 

managed care plan or health carrier that requires covered persons to use 

participating providers under the terms of the managed care plan or health 

carrier and does not provide any benefits for out-of-network services except 

for emergency services.” SDCL 58-17F-1(1); see SDCL 58-17G-1(1) 

(same); 58-18A-53(3) (defining “closed panel plan”); 58-18A-64 (“Under 

the terms of a closed panel plan, no benefits are payable if the covered 

person does not use the services of a closed panel provider.”). In other 

words, the Insurance Code expressly allows insurers to limit participation of 

providers in certain benefit plans.  

Typically, closed plans are designed to provide more affordable health 

care options to patients. (See R. 529 (¶ 6), 644, 1198.) Health insurers 

achieve this by contracting with a selective network of providers, which can 
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reduce costs in patient care and administration and foster competition among 

providers leading to lower rates. (R. 529, 644, 1198, 1212-14.) 

Closed plans are integral to the operation of health maintenance 

organizations like SHP. (R. 644; see R. 529-30, 1212-14.) South Dakota’s 

Insurance Code devotes an entire chapter to HMOs. See SDCL Ch. 58-41. 

That chapter expressly permits HMOs to operate closed plans that are 

limited to certain providers only. See SDCL 58-41-2 (“Nothing in this 

chapter prohibits a health maintenance organization . . . from issuing 

contracts to enrollees on a preferred provider, exclusive provider, or closed 

panel basis.” (emphasis added)). Numerous other provisions throughout the 

Insurance Code also expressly contemplate closed plans: 

• SDCL 58-17F-1 – defines “closed plan” for purpose of network 

adequacy standards chapter; 

• SDCL 58-17F-11(3) – clarifies chapter does not require health 

carriers to contract with specific providers or more providers than 

necessary to maintain an adequate network; 

• SDCL 58-17F-11(7) – entitles health carriers to terminate provider 

contracts without cause upon sixty days written notice; 

• SDCL 58-17G-1 – defines “closed plan” for purpose of quality 

assessment and improvements chapter; 

• SDCL 58-17G-4 – requires quality improvement activities of 

health carriers offering closed plans; 

• SDCL 58-17I-1 – defines “closed plan” for purpose of grievance 

procedure chapter; 
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• SDCL 58-18A-53 – defines “closed panel plan” for purpose of 

chapter governing coordination of benefits; 

• SDCL 58-18A-58 – defines “plan” to include closed plans for 

purpose of chapter; 

• SDCL 58-18A-64 – provides that no benefits are payable under a 

closed plan if a person does not use an in-network provider;  

• SDCL 58-18A-66 – directs order of benefit payments including 

when closed plans are involved. 

The South Dakota Insurance Code and supporting regulations 

similarly recognize the importance of tiered plans—a type of preferred 

provider plan. See, e.g., SDCL 58-41-2; ARSD 20:06:58:20. (See also R. 

644.) Tiered plans typically have a single network of providers but 

incentivize seeking care from a list of preferred providers within that 

network to have claims paid at the highest level. (See id.; R. 216.) Patients 

with tiered plans can seek care from a non-preferred (but still in-network) 

provider, but the care may be paid at a lower level. (See R. 644, 216.) Like 

closed plans, tiered plans can reduce patient costs by creating efficiencies in 

patient care and administration, fostering competition between providers, 

and more. (R. 529-32 (¶¶ 6, 17, 25).) Tiered plans also give patients the 

freedom to choose their providers. (R. 532 (¶ 23).) Notably, the same 

provision authorizing HMOs to offer closed plans also permits them to offer 

plans on a preferred provider basis. See SDCL 58-41-2 (“Nothing in this 

chapter prohibits a health maintenance organization . . . from issuing 
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contracts to enrollees on a preferred provider, exclusive provider, or closed 

panel basis.” (emphasis added)). Many South Dakota insurance regulations 

also recognize a health insurer’s right to offer plans on a preferred 

provider/tiered basis: 

• ARSD 20:06:13:02(14) – Medicare advantage plans include 

preferred provider organization plans; 

 

• ARSD 20:06:56:10 – permits use of the actuarial value calculator 

for “multi-tier networks”; 

 

• ARSD 20:06:58:19 – imposes special rule for plans utilizing 

multiple tiers of prescription drug benefits; 

 

• ARSD 20:06:58:20 – imposes special rule for plans utilizing 

multiple network tiers; 

 

• ARSD 20:06:58:24 – identifies nonquantitative treatment 

limitations that apply to plans with multiple network tiers “such as 

preferred providers and participating providers.” 

 

Nothing in the AWP Law changes these statutes and regulations, or 

alters the fact that the Insurance Code expressly allows for closed-network 

(focused) plans and tiered (preferred-provider) plans. Nevertheless, the 

circuit court’s decision would require judicial repeal of these statutes by 

rendering “closed” plans illegal under the AWP Law. For example, although 

section 58-17F-11(7) entitles health insurers to terminate provider contracts 

without cause upon timely written notice, the circuit court’s declaration bars 

a health insurer from limiting participation in focused plans for providers 
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who meets the criteria in the statute. (R. 1271.) This effectively repeals the 

rights granted to health insurers under section 58-17F-11(7). In addition, 

extending the scope of the AWP Law to tiered plans like Sanford PLUS 

would nullify the statutes and regulations related to tiered and preferred 

provider plans.  

The circuit court attempted to harmonize its interpretation of the AWP 

Law with these statutes by reasoning that “‘closure’ conditions can still exist 

but be limited as to geographic location and acceptance of reimbursement 

rates.” (R. 1273.) This distinction finds no support in the record. More 

importantly, this distinction is meaningless because even open plans can be 

limited based on geographic location and acceptance of reimbursement rates. 

Indeed, the distinguishing feature between open and closed plans is a health 

insurer’s ability to create plans to meet the circumstances of a diverse 

population with different health insurance needs and priorities, which is 

exactly what the court’s declaration eliminates.4 The manner in which these 

 
4 Plaintiffs argued below that a “closed plan” is not one that allows insurers to exclude 

providers, but rather is one that doesn’t provide benefits for out-of-network services. (R. 

1154.) This argument is the tail wagging the dog. The definition of “closed plan” is a plan 

in which a health insurer “requires covered persons to use participating providers” and, as 

a result, “does not provide any benefits for out-of-network services except for emergency 

services.” SDCL 58-17F-1(1); SDCL 58-17G-1(1); SDCL 58-17I-1(8). The reason closed 

plans provide no benefits for out-of-network services is because South Dakota law allows 

insurers to exclude providers, and to direct patients to only those providers who are in-

network.  
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plans are created necessarily includes the need to create efficiencies through 

provider selection. Accordingly, the circuit court’s decision does not actually 

harmonize the many provisions of the South Dakota Insurance Code that 

expressly authorize closed-network plans that allow for exclusion of certain 

providers. See, e.g., SDCL 58-18A-64 (“Under the terms of a closed panel 

plan, no benefits are payable if the covered person does not use the services 

of a closed panel provider.”) Therefore, the circuit court’s declaration cannot 

avoid implied repeal.  

Even if the circuit court’s distinction between closed and open plans 

was meaningful, at least one of the provisions would still be subject to 

implied repeal. See SDCL 58-17F-11(7) (“The health carrier and 

participating provider shall provide at least sixty days written notice to each 

other before terminating the contract without cause.”) The circuit court 

offers no explanation for why this provision would not be subject to implied 

repeal. Consequently, the presumption against implied repeal cannot be 

avoided. 

The circuit court, however, failed to correctly analyze the 

presumption, not only by creating a false distinction between open and 

closed plans, but also by shifting the duty to harmonize facially conflicting 

laws—a judicial function—to the Legislature. (R. 1273 (“[I]f ambiguity 
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exists, it is a matter of clarification for the legislature.”).) See Karlen, 339 

N.W.2d at 323 (harmonizing conflicting statutes is court’s responsibility).  

Applying this Court’s admonition, any doubt about the meaning of the 

statute must be resolved in SHP’s favor because only SHP’s interpretation 

harmonizes the AWP Law with the rest of the Insurance Code. There is no 

“manifest necessity” to adopt Plaintiffs’ interpretation on a record that is 

devoid of any evidence showing that South Dakota voters intended Initiated 

Measure 17 to repeal numerous provisions of the Insurance Code—or to 

undermine the statutory basis for operation of HMOs in South Dakota. See 

Faircloth, 2000 S.D. 158, ¶ 10, 620 N.W.2d at 202 (“Judges should refrain 

from negating a legislative act unless it is demanded by manifest necessity . . 

. [and] the Legislature’s intent to do so must be apparent.”). Therefore, the 

circuit court erred by adopting Plaintiffs’ interpretation. 

The circuit court also mistakenly concluded that references to “panel” 

or “panel of providers” in a plan-specific context in other statutes support a 

plan-specific reading in the AWP Law. (See R. 1272.) Specifically, the court 

relied on two statutes defining or referencing a “closed panel plan” in other 

provisions in the South Dakota Insurance Code as evidence that the AWP 

Law contemplates a “panel of providers” for each plan. (Id. (discussing 

SDCL 58-18A-53(3) (defining “closed panel plan”) and SDCL 58-18A-64 
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(“Under the terms of a closed panel plan, no benefits are payable if the 

covered person does not use the services of a closed panel provider.”)).) The 

fact that these statutes use language that is expressly plan-specific is 

precisely why the AWP Law must be interpreted differently; the AWP Law 

drafters knew how to compose plan-specific language, but they chose not to 

do so. See Steinberg, 2000 S.D. 36, ¶ 10, 607 N.W.2d 596, 600; Stanton, 

1996 S.D. 109, ¶¶ 1, 11, 553 N.W.2d at 795. 

IX. A Plan-Specific Interpretation Thwarts the Express Purpose of the 
AWP Law. 

Although discovery of legislative (or voter) intent must begin with the 

language of the statute itself, State v. Bryant, 2020 S.D. 49, ¶ 20, 948 

N.W.2d 333, 338, a court must also consider the purpose of a statute in order 

to avoid interpretations that would “functionally annul” the law. See 

Steinberg, 2000 S.D. 36, ¶ 15, 607 N.W.2d at 601-02 (“When one 

interpretation ‘would functionally annul the law, the cardinal purpose of 

statutory construction – ascertaining legislative intent – ought not be limited 

to simply reading a statute’s bare language; [a court] must also reflect upon 

the purpose of the enactment; the matter sought to be corrected and the goal 

to be attained.’” (emphasis added).) In addition, this Court often looks to 

“sound public policy” to confirm its interpretation of a statute or initiated 
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measure. SDDS, Inc. v. State, 481 N.W.2d 270, 272 (S.D. 1992) (initiated 

measure); Stanton, 1996 S.D. 109, ¶ 12, 553 N.W.2d at 795 (statute). 

The purpose of the AWP law is written into the statute itself: patient 

choice in the selection of healthcare providers. 

58-17J-2. Patient choice—Health care provider participation. 

No health insurer, including the South Dakota Medicaid 

program, may obstruct patient choice by excluding a health care 

provider licensed under the laws of this state from participating 

on the health insurer’s panel of providers if the provider is 

located within the geographic coverage area of the health benefit 

plan and is willing and fully qualified to meet the terms and 

conditions of participation as established by the health insurer. 

 

SDCL 58-17J-2 (emphasis added). 

Only SHP’s interpretation fulfills this statutory purpose. SHP has a 

single panel of providers that is open to any willing provider, including 

Plaintiffs. (R. 513 (¶¶ 20, 22); see R. 530.) Individuals and businesses have 

the option of purchasing a broad plan, which allows patients to choose any 

provider on SHP’s entire panel of providers and to have that care covered by 

insurance. (R. 514-16 (¶¶ 27, 29); see R. 531, 210, 226.) Any employer who 

offers an SHP focused plan to its employees must also offer at least one 

broad plan. (R. 516-17 (¶¶ 39-40); see R. 531-32, 191, 691.) Thus, every 

patient with an SHP plan has the option to purchase a plan that gives them 

in-network access to SHP’s entire panel of providers, including Plaintiffs. 

Plaintiffs concede these points. (R. 518 (¶ 48); see R. 1064 (admitting that 
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any patient who has an SHP insurance plan has the option to see Plaintiff 

and have care covered by insurance), 988 (similar), 1005 (similar).) 

Recognizing that broad plans do not fit the budgets or healthcare 

needs of all South Dakotans, SHP gives patients an additional option. 

Patients can choose a focused plan that utilizes a subset of SHP’s entire 

panel of providers and is more affordable. (R. 516 (¶ 33); see R. 528, 531.) 

Accordingly, South Dakotans who have no need to access SHP’s full panel 

of providers or who would otherwise be priced-out of the more expensive 

broad plans—and potentially be denied any health insurance or any ability to 

choose their provider—have a health insurance option that gives them access 

to quality care from a more narrowly tailored network of providers. (R. 516 

(¶ 33); see R. 531, 528; see also R. 584 (admission by Plaintiff Orthopedic 

Institute that it is “important for patients to have affordable healthcare 

options”), 1051 (same admission by Plaintiff Ophthalmology Ltd.).) 

If SHP is required to include all providers in focused plans like TRUE 

or Tier 1 of PLUS, the cost of operating those plans will increase. (R. 532 

(¶ 25).) For example, the number of claims processed and paid within those 

plans would likely increase significantly, causing the cost to operate those 

plans to increase. (R. 529-30 (¶ 8).) Numerous efficiencies related to patient 

care coordination, pre-authorization and claims processing, medical record 
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retrieval, and more would be lost.  (R. 1212-14 (¶¶ 3-11); see R. 529-30 

(¶¶ 6-8).) And SHP’s ability to negotiate lower reimbursement rates will be 

diminished. (R. 529 (¶ 6), 1212 (¶ 3).) 

Consequently, SHP’s costs to maintain focused network plans will 

increase significantly—making the plans more expensive for patients—or, 

the plans will be so economically unsustainable that they will need to be 

eliminated. (R. 519 (¶ 49); see R. 529-30, 532, 1214.)  This will leave 

patients with fewer choices for health care providers than they currently 

have, as even Plaintiffs admit. (R. 519 (¶ 51) (admission that eliminating 

narrow networks means “eliminating a choice of the consumer to choose a 

lower cost option for [patient] needs”); see R. 630, 532.) South Dakotans 

who are priced out of health insurance will lose any freedom to choose their 

provider. (R. 532 (¶¶ 25-26).) 

The circuit court failed to address any of this evidence, which remains 

unrebutted. Instead, the court dismissed issues of affordability and plan 

options as “complex collateral matters” outside the purpose of the statute. 

(R. 1270-71; see R. 1273 (rejecting SHP’s interpretation as “conflat[ing]” 

the purpose of the statute).) This is incorrect. Plaintiffs’ position, adopted 

below, rests on a mistaken premise: that choosing one’s doctor is divorced 

from choosing one’s health insurance plan. In reality, which doctor a patient 
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chooses is intimately tied to what sort of health insurance the patient has or 

needs. The AWP Law recognizes this, by expressly tying its goal of “patient 

choice” to health insurance—and by requiring that providers/doctors be able 

to participate in a “health insurer’s panel of providers.” SDCL 58-17J-2 

(emphasis added).   

Access to affordable health plans is essential to the AWP Law’s 

workings and purpose: the law promotes patient choice through a panel of 

providers, which patients access through health insurance plans. (R. 642 

(“With health insurance coverage, you have access to quality care through a 

network of health care providers.”).) Without affordable health insurance 

plans, many South Dakotans will lose any meaningful choice of provider.5 

This would “functionally annul” the cardinal purpose of the AWP law, 

Steinberg, 2000 S.D. 36, ¶ 15, 607 N.W.2d at 601-02, is contrary to “sound 

 
5 For this reason, the circuit court also erred in concluding that the “difference in the 

parties’ arguments comes down to what patients have a right to choose – a provider or a 

plan.” (R. 1270.) Even under Plaintiffs’ interpretation, patients must choose a plan before 

they can choose a provider. Once a patient chooses a plan, the patient can see any 

provider who is in-network with their plan to receive network benefits. (R. 514-15 

(¶¶ 27-29).) There is no difference between broad and focused plans in this regard. (Id.; 

R. 215, 531-32 (¶¶ 14, 21-22).) The difference between the parties’ position is that while 

SHP’s position maintains broad and focused options for patients, Plaintiffs’ 

interpretation—adopted by the circuit court—will remove lower cost options and 

eliminate patient choice for South Dakotans who can no longer afford health insurance. 
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public policy,” SDDS, 481 N.W.2d at 272, and harms South Dakota patients. 

Accordingly, the circuit court’s interpretation should be rejected. 

X. Because Plaintiffs Belong to SHP’s Panel of Providers, SHP Complies 
With the AWP Law and Is Entitled to Summary Judgment. 

Under a proper reading of the AWP Law, a health insurer must 

maintain only a single panel of providers that is open to any provider who 

meets the conditions in the statute. The unrebutted record shows that SHP 

fulfills this requirement. SHP has a panel of providers consisting of every 

provider located in the geographic coverage areas of any SHP health benefit 

plan who has met and agreed to be bound by terms and conditions that SHP 

establishes to join the panel. (R. 513 (¶ 20); see R. 530.) Every Plaintiff in 

this case is on SHP’s panel of providers, and each Plaintiff has separate 

contracts by which they participate in the Sanford Signature Plan, the 

Sanford Simplicity Series Plan, and the Sanford PLUS Plan. (R. 513-14 

(¶¶ 22-23); see R. 530, 705-06, 718, 728, 739-40.) Accordingly, the Court 

should reverse the circuit court’s decision and direct the circuit court to enter 

judgment for SHP.6 

 
6 If the Court agrees with SHP’s interpretation of the AWP Law, the Court’s analysis can 

stop here. The decision of the circuit court should be reversed, and the Court should 

direct the circuit court to enter judgment in favor of SHP. Otherwise, the decision of the 

circuit court should be reversed for the additional reason explained infra, Argument II. 
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XI. The Circuit Court Erred in Finding No Genuine Issue of Material Fact Exists 
Regarding Plaintiffs’ Willingness to Accept SHP’s Terms and Conditions. 

If the Court determines that the circuit court was correct that the panel 

of providers in the AWP Law is plan-specific, the circuit court still erred 

when it found that there was “no genuine dispute of material fact regarding 

Plaintiffs’ qualifications and willingness to accept SHP’s terms.” (R. 1267.) 

The undisputed record shows that there is a genuine issue of material fact 

regarding Plaintiffs’ willingness to accept the terms and conditions of 

participating in SHP’s plans. 

In making its determination—a legal conclusion subject to de novo 

review—the circuit court relied solely on a representation by Plaintiffs’ 

counsel that Plaintiffs were willing to meet all the terms and conditions of a 

contract that SHP entered with Sanford Health.7 (R. 1158; see R. 233-92.) 

The circuit court relied heavily on this representation and identified no other 

support in the record for its conclusion. (See R. 1267-68 (“Plaintiffs are 

willing to meet the terms and conditions of participation, as Plaintiffs’ 

attorney reviewed the terms of the contract between SHP and Sanford Health 

and expressed Plaintiffs’ willingness to meet the terms and conditions of the 

 
7 As noted supra at 7, SHP’s terms and conditions include both credentialing 

requirements and contractual terms. See ARSD 20:06:56:14 (requiring health insurers to 

develop “selection standards” for providers consistent with statutory requirements). 

Plaintiffs’ qualifications for credentialing purposes are not in dispute because Plaintiffs 

are already credentialed to be on SHP’s panel of providers and are in-network for SHP’s 

Signature, Simplicity, and PLUS plans. (R. 1268.) 
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contract.”).) The circuit court’s conclusion was erroneous because record 

evidence contradicts, rather than supports, the self-serving representation of 

Plaintiffs’ counsel. See Pessima v. Allen, 2021 WL 1691143, at *5 (D.S.D. 

Apr. 29, 2021) (“[I]t is black letter summary judgment law that a conclusory, 

self-serving affidavit will not defeat an otherwise meritorious summary 

judgment motion.”); Frevert v. Ford Motor Co., 614 F.3d 466, 473-74 (8th 

Cir. 2010) (self-serving affidavit that contradicted prior representations by 

plaintiff was not sufficient to avoid summary judgment in favor of 

defendant).  

First, unrebutted evidence shows that the terms and conditions for 

participating in a health benefit plan are negotiated individually and vary 

between providers. (R. 531 (¶ 14).). Even where the same reimbursement 

methodology is used, the reimbursement rates for providers may differ. For 

example, a full-service hospital (like a Sanford Health facility) typically 

receives higher reimbursement rates than a specialty hospital (like Plaintiff 

SFSH) because a full-service hospital offers not only what are typically 

profitable services—like surgical and procedural care—but also less or non-

profitable services like 24-hour emergency care, trauma care, neonatal 

intensive care, and more. (R. 1215 (¶¶ 14-16).) The current terms and 

conditions agreed to between SHP and Sanford Health, including 
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reimbursement rates, are not the same terms and conditions that would be 

offered to Plaintiffs, which are not full-service hospitals. (See id.) There is 

no evidence in the record that the terms and conditions contained in a 

contract between SHP and Sanford Health would be the same as the terms 

and conditions contained in a contract between SHP and any of the 

Plaintiffs. (See generally R. 233-92.) In fact, the undisputed record shows 

that the terms very likely would not be the same.8 (See R. 531 (¶ 14), 1215 

(¶¶ 14-16).) As a result, an assurance from Plaintiffs’ lawyer that his clients 

would abide by certain contractual terms—when the record contains no 

evidence that his clients would be offered those terms and conditions—

cannot support summary judgment for Plaintiffs. 

Second, the corporate representative for Plaintiff Ophthalmology Ltd., 

Stan Gebhart, testified during his deposition that he could not predict all the 

terms, conditions, or other contractual provisions that SHP might request 

during such contract negotiations, and that some of these would be “deal 

breakers” that would prevent Ophthalmology Ltd. from agreeing to become 

in-network for certain SHP plans. (R. 522 (¶¶ 63-64); see R. 1064-65.) The 

circuit court ignored this testimony, which directly contradicts Plaintiffs’ 

 
8 Moreover, nothing in the AWP law requires health insurers to offer the same terms and 

conditions to every provider.   
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lawyer declaration. In the face of this evidence, the statements of Plaintiffs’ 

counsel cannot support summary judgment. See Frevert, 614 F.3d at 473-74; 

Mountain Peaks Fin. Servs., Inc. v. Roth-Steffen, 778 N.W.2d 380, 388 

(Minn. App. 2010) (self-serving affidavit that contradicted other record 

testimony was not enough to avoid summary judgment). 

* * * 

The record is devoid of evidence that Plaintiffs would be offered the 

same terms and conditions as those contained in the contract that Plaintiffs’ 

attorney references in his affidavit. In fact, the undisputed record contains 

evidence that in any yet-to-be-negotiated contract between SHP and 

Plaintiffs, the terms and conditions would not be the same, and nothing in 

the AWP law requires them to be the same. The undisputed record also 

shows that at least one Plaintiff testified to certain terms and conditions that 

it would not be willing to accept. Therefore, there is a genuine issue of 

material fact as to whether the Plaintiffs would accept the terms and 

conditions of SHP’s focused plans, and the circuit court erred in granting 

summary judgment to Plaintiffs. See Fisher, 2002 S.D. 30, ¶ 11, 641 N.W.2d 

at 127 (reversing erroneous grant of summary judgment where issues of fact 

remained). The decision of the circuit court should be reversed. 
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CONCLUSION 

Plaintiff’s interpretation of the AWP Law, erroneously adopted by the 

circuit court, impermissibly re-writes the AWP law, violates this Court’s 

strong admonition against the implied repeal of at least ten South Dakota 

statutes and numerous regulations, and violates the AWP law’s express 

purpose. Sanford Health Plan respectfully asks the Court to reverse the 

decision of the circuit court, and direct the circuit court to enter judgment in 

favor of SHP. 

Dated at Sioux Falls, South Dakota, this 27th day of July, 2023. 

EVANS, HAIGH & ARNDT, L.L.P. 
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