


















































































































































































































































IN THE SUPREME COURT 
OF THE 

STATE OF SOUTH DAKOTA 

THOMAS LUZIER and MARSHA LUZIER, Case No. 31234 

Plaintiffs/ Appellants, 

vs. 

ANDREW HEMMAH and 
JENNIFER HEMMAH, 

Defendants/ Appellees. 

NOTICE OF REVIEW 

TO: PLAINTIFF THOMAS LUZIER, and his attorney of record Reed Rasmussen. 

PLEASE TAKE NOTICE that the Defendants, Andrew Hemmah and Jennifer Hemmah, 

do hereby file this Notice of Review pursuant to SDCL 15-26-22 to the Supreme Court of South 

Dakota from the final judgment rendered in this action entered on the 16th day of September 

2025. 

Dated this __k_ day of October 2025. 

DELANEY, NIELSEN & SANNES, P 

2/! 
GORDON P. NIELSEN 

1 

Attorney for Defendants/ Appellees 
520 2nd Avenue East 
P.O. BOX9 
Sisseton, SD 57262 
Phone: (605) 698-7084 
Email: gordon(a),delaneylawfirm.com 

Filed: 10/6/2025 12:26 PM CST Supreme Court, State of South Dakota #31234 



IN THE SUPREME COURT 
OFTHE 

STATE OF SOUTH DAKOTA 

THOMAS LUZIER and MARSHA LUZIER, 

Plaintiffs/ Appellants, 

Case No. 31234 

vs. 
APPELLEES' 

DOCKETING STATEMENT 

ANDREW HEMMAH and 
JENNIFER HEMMAH, 

Defendants/ Appellees. 

SECTION A. 
TRIAL COURT 

1. The circuit court from which the appeal is taken: 5th Judicial Circuit. 

2. The county in which the action is venued at the time of appeal: Day County. 

3. The name of the trial judge who entered the decision appealed: Honorable Richard A. 
Sommers. 

PARTIES AND ATTORNEYS 

4. Identify each party presently of record and the name, address, and phone number of the 
attorney for each party. 

Appellant: 

Appellant's 
Attorneys: 

Thomas Luzier 

Reed Rasmussen 
Siegel, Barnett & Schutz, L.L.P. 
415 South Main Street, Suite 400, PO Box 490 
Aberdeen, South Dakota 57402-0490 
rrasmussen@sbslaw.net 

1 

Filed: 10/6/2025 12:26 PM CST Supreme Court, State of South Dakota #31234 



Appellees': Andrew Hemmah and Jennifer Hemmah 

Appellees' 
Attorney: Gordon P. Nielsen 

SECTION B. 

Delaney, Nielsen & Sannes, P.C. 
520 2nd A venue East, P.O. Box 9 
Sisseton, South Dakota 57262 
gordon@delaneylawfirm.com 

TIMELINESS OF APPEAL 

5. The date the judgment or order appealed from was signed and filed by Trial Court 
on September 16, 2025. 

6. The date Notice of Entry of Judgment or Order as served on each party on 
September 16, 2025. 

7. State whether either of the following motions were made: 

8. Motion for Judgment n.o.v. SDCL 15-6-50(b): No. 

9. Motion for new trial, SDCL 15-6-59: No. 

NATURE AND DISPOSITION OF CLAIMS 

10. State the nature of each party's separate claims, counterclaims or cross-claims and 
the trial courts disposition of each claim (e.g., court trial, jury verdict, summary 
judgment, default judgment, agency decision, affirmed/reversed, etc.) 

Plaintiffs sought to quiet title to property through adverse possession. 
Defendants counterclaim was to quite title and asserted a claim for trespass. 
After a Court trial, the Court denied Plaintiffs' adverse possession claim but 
ruled Plaintiffs were entitled to two prescriptive easements. 

11. Appeals of rights may be taken only from final appealable orders. See SDCL l 5-
26A-3 and 4. 

12. Did the trial court enter a final judgment or order that resolves all of each party's 
individual claims, counterclaims or cross-claims: Yes. 
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13. If the trial court did not enter a final judgment or order as to each party's 
individual claims, counterclaims or cross-claims, did the trial court make a 
determination and direct entry of judgment pursuant to SDCL Sec. l 5-6-54(b )? 
NA 

14. State each issue intended to be presented for review. 

a) The trial court erred in granting Plaintiff a prescriptive easement. 

Attachments: 

Copy of the Memorandum Decision 

Judgment and Order of the Court 

Dated this _k:__ day of October 2025. 

DELANEY, NIELSEN & SANNES, P.C. 

~2Y--
oofmoN p. NIELSEN 

3 

Attorney for Defendants/ Appellees 
520 2nd A venue East 
P.O.BOX9 
Sisseton, SD 57262 
Phone: (605) 698-7084 
Email: gordon@delaneylawfirm.com 



STATE OF SOUTH DAKOTA 

COUNTY OF DAY 

THOMAS LUZIER and MARSHA 
LUZIER, 

Plaintiffs, 

v. 

FILED 
AUG 1 ~ 2025 

DAY C~_AUDETTt OPITZ 

ANDREW HEMMAH and JENNIFER 
HEMMAH, 

Defendants. 

s 

IN CIRCUIT COURT 

FIFTH JUDICIAL CIRCUIT 

18CIV24-26 

MEMORANDUM 
DECISION 

Plaintiff instituted this lawsuit on June 5, 2024, requesting this Court to 

quiet title the contested property, grant a judgment declaring Plaintiffs have 

acquired ownership of the contested property, and for the Court to issue a 

judicial plat and order survey markers be placed in conformity with the judicial 

plat. 1 On June 18, 2024, Defendants filed an Answer and Counterclaim 

denying Plaintifrs allegations and asserting their own claims or quiet title and 

trespass. On June 24, 2024, Plaintiff filed a Reply to the Counterclaim denying 

lhc allegations in the Counterclaim. 

On September 3, 2024, the parties stipulated to Plaintiff filing an 

Amended Complaint, which Plaintiff filed September 4, 2024, alleging adverse 

possession and doctrine of acquiescence. Defendants filed their Amended 

1 References to Plaintiffs Post-Trial Dricfand 1:inal Argument will be eilcd as ("PPTH") followed by a Jlll&C number; 
References to Defendants Closing Argurncnl Hricfwill be cited as ("DCB") followed by a page number; Rcforcnccs 
10 an exhibit will be cited as ("Hxhibit") followed by the number designated at trial. 
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Answer and Counterclaim September 5, 2024. On September 5, 2024, Plaintiffs 

filed their Reply to Amended Counterclaim. 

This matter came on for a trial on May 13-14, 2025. Following the 

presentation of evidence, the Court instructed the parties to brief their closing 

arguments and took the matter under advisement. Having considered the 

testimony of the witnesses, the exhibits received, the arguments of counsel, the 

post-hearing briefing, and pleadings therein, the Court now issues this 

Memorandum Dccision.2 

STATEMENT OF FACTS 

This case involves a property line dispute between two adjacent parcels 

of real property on the west shoreline of Pickerel Lake in Day County, South 

Dakota. Specifically, the primary question is the proper location of the north­

south property line between Plaintiffs' and Defendants' respective properties. 

Plaintiffs, Dr. Thomas Luzier and the late Marsha Luzier, husband and 

wifcl, arc the record title holders of Lot 6A and Lot 9 , which has the legal 

description of: 

LOT 6A, FIRST ADDITION TO RAMONA BEACH SUBDIVISION IN THE 
SE¼ OF SECTION 27, TOWNSHIP 124 N., RANGE 53 WEST, DAY 
COUNTY, SOUTH DAKOTA, 

AND 

2 This Memorandum lkcision constitulcs the Cou11s findings of fact 1md conclusions or law. Sec SlJCL 25-6-52(a). 
1 Arter trial, bu\ before this Mcmor,mdum Decision was issued, Mat-sha Luzier passed away. Dr. Thomas Luzier is 
cmrcnt\y the sole owner of Lal 9 and 6A. See Suggeslion of !Jeath (tiled by Plaintiff on July 23, 2025). 

2 

Filed: 9/29/2025 11:22 AM CST Day County, South Dakota 18CIV24-000026 



LOT 9 OF RAMONA BEACH BEING A PART OF LOT 4 IN SECTION 27 IN 
TOWNSHIP 124 NORTH OF RANGE 53 WEST OF THE sm P.M., DAY 
COUNTY, SOUTH DAKOTA. 

("Luzier Property"). Defendants, Andrew Hcmmah and ,Jennifer Hcmmah, 

husband and wife, arc the owners of Lhc adjacent real property to the ~oulh of 

the Luzier Property referred to as Lot 8, which has a legal description of: 

LOT 8 OF RAMONA BEACH BEING A PART OF LOT 4 IN SECTION 27, 
TOWNSHIP 124 NORTH, RANGE 53 WEST OF THE s·m P.M., DAY 
COUNTY SOUTH DAKOTA, ACCORDING TO THE RECORDED PLAT 
THEREOF, 

AND 

LOT 5A OF FIRST ADDITION TO RAMONA BEACH SUBDIVISION IN THE 
SOUTHEAST QUARTER (SEl/4) OF SECTION 27, TOWNSHIP 124 
NORTH, RANGE 53 WEST OF THE 5m P.M., DAY COUNTY, SOUTH 
DAKOTA, ACCORDING TO THE RECORDED PLAT THEREOF. 

("Hemmah Property"). The Luzier's received their Trustee's Deed from Robert D. 

Johnson and Teri L. Johnson. The Hemmah's received their Trustee's Warranty 

Deed from Johnathan D. Webb and Lura A. Ussclman, Trustees of lhc Trust 

Created Under Article V of the Last Will and Testament of Maurice E. Webb, 

Deceased. 

The Ramona Beach subdivision was developed in 1925. The 1925 plat 

showed 14 lots. Exhibit 18. When the lots were originally developed, no pins or 

survey markers were placed to establish lot lines. At one point, the original 

owners tried marking fifty-foot lines themselves with a tape measure. The 1ines 

ended up being about twenty feet off. The lot lines on this plat were straight. 

In 1981 a second plat map was prepared. Exhibit 19. Lots 8 and 9 were 

joined with Lots SA and 6A. This plat map showed iron pipes placed at the 
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western and eastern borders but did not indicate pins on the lakeside borders 

of the Ramona Beach Subdivision except Lots 1 and 14. 

Teri and Robert Johnson purchased Lot 9 in 1979. Harold and Bernice 

Webb were owners of Lot 8, which they had purchased in the 1940's. After 

Harold's death, the land was divided amongst his three children. One of the 

children, Maurice, bought out his two siblings and was the sole owner of Lot 8. 

At trial, both parties testified that their relationship as neighbors initially 

was amicable. However, issues began to arise between the parties when 

Plaintiffs were notified of a variance request that Defendants submitted lo Day 

County involving construction of a garage on Defendants' property. 

ADVERSE POSSESSION 

"Adverse possession occurs when there is (1) an occupation that is (2) 

open and notorious, (3) continuous for the statutory period, and (4) under a 

claim of title exclusive of any other right. SDCL§ 15-3-12; As the parties 

asserting adverse possession, !Plaintiffs] have the burden of establishing these 

elements by clear and convincing evidence. Underhill v. Mattson, 20 I 6 S.D. 69, 

1 12, 886 N.W.2d 348, 352. Moreover, "adverse possession occurs by operation 

of law and docs not require an action to commence il, nor to continue it." Id. at 

ii 16 (internal citations omitted). "To establish title by adverse possession, the 

claimant must be in actual, open, visible, notorious, continuous and hostile 

occupation for the statutory period." Gangle u. Spiry, 2018 S.D. ii 12, 916 
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N.W.2d 119, 123 (citing Titus u. Chapman, 2004 S.D. 106, ii 27, 687 N.W.2d 

918, 925); See also SDCL § 15-3-1. Each clement is addressed in turn. 

1. OCCUPATION 

To prevail on their adverse possession claim, Plaintiffs must show that 

the properly in question, in this case the corner of the rock wall, to the oak 

tree, down to the south end of the sea wall has been ( 1) protected by a 

substantial [enclosure] or (2} usually cultivated or improved. SDCL § 15-3-13. 

SDCL § 15-3-13 "provides a prerequisite to a justiciable adverse possession 

claim. Failure lo show either a substantial enclosure or usual cultivation or 

improvement preempts the claim." Lewis u. Aslesen, 2001 S.D. 131, ,i 7, 635 

N.W.2d 744, 746. "Since these provisions are stated in the disjunctive, a claim 

of adverse possession may succeed if the claimant establishes either a 

substantial enclosure or cultivation or improvement.,, Jutting u. Hendrix, 2000 

S.D. 25, ,i 11,606 N.W.2d 140, 142 (internal citations and quotations omitted). 

A. Was the disputed area protected by a substantial enclosure? 

"An enclosure need not be absolutely secure to satisfy the 'substantial 

enclosure' statutory requirement." 1itus u. Chapman, 2004 S.D. 106, ,r 32, 687 

N.W.2d 918; 926. Plaintiffs argue that the "Hcmmah property is divided from 

the Luzier property to the south of the small garage by the rock wall, which is a 

substantial enclosure." PPTB 13. Further, that the straight line of trees south 

of the large garage creates a substantial enclosure. Id. Plaintiffs must prove 

that for twenty years; which required the previous owners to have also used 
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these markers as a substantial enclosure lo establish adverse possession. At 

trial, this Court was presented with conflicting testimony. Prior to the Luzicr's 

owning their lot, Robert Webb testified Lhal the rock wall was not the property 

boundary because his family planted flowers north of the wall. 

In Vincent Webb's deposition testimony, he stated when his family owned 

the Hcmmah property, he believed the sidewalk and flowering bush were the 

property line that he would mow up to those items. He also stated that his 

recollection did not support the Luzier's contention that their property 

extended lo the oak tree. Both parties occupied the land and freely used it 

throughout the years. No substantial enclosure existed to show either party 

that it was intended to be connected to Lot 9. 

All of the above testimony creates doubt that the land was surrounded by 

a substantial enclosure. This Court docs not find that the area of land Plaintiffs 

claim to have adversely possessed was substantially enclosed. Plaintiffs were 

unable to provide this Court with uncontradictcd testimony or evidence that 

the property boundary is substantially enclosed. 

B. Was the disputed area cultivated or improved by Plaintiffs? 

The South Dakota Supreme Court has held that "regular mowing of the 

property constitutes cultivation under SDCL 15-3-13(2)." Underhill u. Mattson, 

2016 S .D. 69, 'V 13, 886 N.W.2d 348. "ILJandscaping is an improvement to land 

under SDCL 15-3-13(2)." Id. 

Plaintiffs argue that any testimony by Defendants about their use of the 

disputed area is irrelevant because adverse possession was a lready established 
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prior to 2015 when Lot 8 was purchased. There is no dispute that the Luzicr's 

mowed the disputed area or that lhe Lot 9's prior owners, the Johnson1s 

planted flowers and bushes. Vincent Webb testified that he recalls the 

Hcmmah's maintained that area. Pg 16 Linc 9. When Vincent Webb was at the 

property, he docs not recall the Johnson's (past owners before the LuJ'.icr's) ever 

mowing the disputed area. He specifically recalls being told "it's your problem." 

The Hemmah's produced several exhibits at trial to show they have 

cultivated and improved lhc disputed land since 2015 when they purchased 

Lot 8. Photographs depict clear mow lines where the Hemmah's believe the 

property boundary to be. Exhibit 62. The Hcmmah's further cultivated the 

disputed area by laying down mulch. As discussed above in regard to which lot 

owner maintained the disputed area, there is conflicting testimony about who 

cultivated and maintained the disputed area in past years. Robert and Vinccnl 

Webb testified that neither the Luzicr's or the Johnson's cultivated or exercised 

control over the disputed property. The Johnson's testified that they cultivated 

and improved the disputed area. 

Plaintiffs want this Court to find Robert Webb's testimony to not be 

credible. However, the Court was not able to observe the witness in person and 

only presented with Mr. Webb1s deposition testimony. Mr. Webb, like the 

Johnson1s, is a disinterested witness. This Court docs not believe Mr. Webb 

would have any reason to deceive the parties or this Court about his 

recollection of events. Since this Court did not have the opportunily to observe 

Mr. Webb or the Johnson's testify, the Court accepts their testimony. 
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This Court finds that Plaintiffs have not met their burden to establish 

that for twenty years, the land was cultivated and improved by the owners of 

Lot 9. Plaintiffs were unable to prove to this Court at trial by clear and 

convincing evidence at the disputed land was substantially enclosed, 

cultivated, or improved. 

2. OPEN AND NOTORIOUS 

"The second element of adverse possession that [Plaintiffs] must 

establish is that their occupation was open and notorious." Underhill, 2016 

S.D. 69, 1 15, 886 N.W.2d at 354. "The purpose of this element is to give the 

record owner notice of the occupation.,, Id. "The adverse use must be made in 

such a way that a reasonably diligent owner would learn of its existence, 

nature, and extent." Id. (internal citations and quotations omitted). 

At trial, Dr. Luzier testified that the property he claims lo adversely 

possess was not exclusive. Other neighbors would mow the grass and the 

Hcmmah's used and enjoyed the property since they bought their lot in 2015. 

Nothing was conveyed to the Hcmmah's by the Luzicr's or by simply looking at 

the property to put them on notice that a claim for adverse possession would 

be made. The rock driveway which is at an angle is within Lot 8. Despite 

testimony that both Lot 8 and Lot 9 owners cared for that area of land, lhis 

Court docs not find that the Luzier's have presented enough evidence to prove 

by clear and convincing evidence that record notice was given to owners of Lot 

8 that they would learn of its existence, nature and extent. The Hcmmah's were 

not aware that the Luzicr's claimed property within the boundaries of Lot 8. 
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The original 1925 plat map shows the property lines as straight. The Luzicr's 

occupation of the land was not open and notorious as to put the Hcmmah's on 

notice of the adverse use. 

In fact, the only reason the Hemmah's had any idea that the Luzier's 

were taking claim of the disputed area is the filing of this lawsuit. Dr. Luzier 

testified that nothing about the way the Luzicr's used the disputed area would 

put the Hemmah's on notice that the Luzier's claimed that portion of land. The 

Hemmah's were not told they could not use that portion or the property or that 

the Luzicr's owned it. The Hernmah's based their knowledge on the 2014 

survey which concluded that they were the rightful owners of the disputed area 

and treated it as such. 

Plaintiffs have failed to show that their use of the property was open and 

notorious so far as their use would give record notice to the actual owners of 

the occupation. 

3. CONTINUOUS 

"In South Dakota, the statutory period for adverse possession is 20 

years. n SDCL § 15-3-1; Estate of Billings u. Deadwood Congregation of Jehovah 

Witnesses, 506 N.W.2d 138, 141 (S.D.1993). "[Plaintiffs] must prove their 

occupation was continuous for the statutory period." Underhill, 2016 S.D. 69, 'ii 

15,886 N.W.2d at 354. "Although [Plaintiffs have] not claimed ownership of the 

Property for such a length of time, 'the principle of 'tacking' allows !them} to 

add !their) own claim[] to that of previous adverse possessors under whom 

[thcyJ claim a right of possession.'" Id. (quoting Estate of Billings, 506 N .W .2d at 
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141). See also Titus v. Chapman, 2004 S.D. 106, ,i 29,687 N.W.2d at 925-26 

(stating "tacking allows a party to add its own claim lo that of previous adverse 

possessors in interest, and under whom the party claims a right of 

possession."). Thus, the principle of "tacking" would allow Defendants to use 

their own claim of years along with any previous owners. 

In the present matter, this Court was presented with testimony that the 

Luzicr's and their predecessors considered the disputed area a part of Lot 9 

since 1979. At trial, there was evidence that contradicted this fact. Robert 

Webb and Vincent Webb testified that they used the daylily and flowering bush 

as a reference to the property line. Vincent Webb testified that he mowed the 

disputed area and was told by Chris Johnson "[m]akc sure you get this part 

done because its your problem." Teri Johnson testified that Bernice Webb 

gardened in lhc disputed area on the right hand side of the Tctaining wall. 

Since 2015 when the Hemmah's owned Lot 8, they have occupied the 

disputed area continuously. Several photographs introduced as exhibits 

showed this Court that they often utilize the disputed area for recreation as 

well as cultivating and improving the land. 

This Court finds that Plaintiffs have not proven by clear and convincing 

evidence that their occupation of continuous use met the statutory period of 

twenty years. 

4. CLAIM OF TITLE 

The final element Plaintiffs must prove is claim of title. This clement does 

not require wrongful intent on the part of the adverse possessor. "Possession of 
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property is adverse to the true owner ... even though such occupancy ... was 

due to mistake and without an intention to claim the land of another." Estalc 

of Billings at 141. The South Dakota Supreme Court has "long rccognir..cd that 

a claim for adverse possession does not require a good faith belief or an 

intention to claim another's land, but can be founded upon ignorance, 

inadvertence, or mistake as to the actual boundary between two parcels." 

Lewis v. Moorhead, 522 N.W.2d 1, 5 (S.D. 1994) (citing Lien u. Beard, 478 

N.W.2d 578, 580 (S.D. 1991); Taylor u. Tripp, 330 N.W.2d 542, 545 (S.D. 1983); 

Labore u. Forbes, 238 N.W.2d 124, 125-26 (S.D. 1931); Sullivan v. Groves, 172 

N.W. 926 (S.D. 1919); and Lehman u. Smith, 168 N.W. 857 (S.D. 1918)) . 

Dr. Thomas Luzier informed the Hcmmah's that he possessed an 

casement onto their property for the garages. This establishes that Plaintiffs 

knew that the garages encroached onto Defendants property and that they 

were not owners of that land. Dr. Luzier also testified that nothing was ever 

established or erected to put Defendants on notice of the claimed property line. 

The Luzicr's never informed the Hemmah's they should not use the disputed 

property or that they should not occupy it. 

Plaintiffs contend throughout their post-hearing brief that the Luzicr's 

were allowing Defendants to access the property. However, they pose no 

explanation for why the Webb's and then the Hemmah's arc improving and 

cultivating the disputed area while using it as their own. 

The alleged possession of the property by the Luzicr's was never adverse lo 

the Hemmah's. As mentioned above, the Hcmmah's believed until this lawsuit 
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was filed that the disputed area was their property and no one was claiming 

title to it. 

This Court docs not find that Plaintiffs have met their burden to provide 

evidence that establishes adverse possession by clear and convincing evidence. 

Plaintiffs failed to establish that actual, open, visible, notorious, continuous, 

and hostile occupation of the subject property for the required statutory period. 

PRESCRIPTIVE EASEMENT 

"To establish a prescriptive casement, [Plaintiffs] must prove by clear and 

convincing evidence an 'open, continued, and unmolested use' of the pathway 

across the [Defendants'] land for twenty years and that the use was in a 

manner that was hostile or adverse to !Defendants]." Hamad Assam Corp. u. 

Novotny, 2007 S.D. , 1 ,737 N.W.2d 922, 924 (quoting Vivian Scott Trust v. 

Parker, 2004 S.D. 687 N.W.2d 731,733). 

"A prescriptive easement is much like a claim of <)wnership by adverse 

possession, except that with the former the adverse user acquires only an 

casement and not title." Thompson v. E.I.G. Palace Mall, LLC, 2003 S.D. ,i 657 

N.W.2d 300, 304 (internal citations omitted). This Court finds, based on the 

testimony and evidence presented, that Plaintiffs use of the garages was 

"consistent with the normal use that an owner of the properly would make and 

is sufficiently open and notorious to give notice to the owner of the scrvicnt 

estate and that the user is asserting an easement." Hamad Assam Corp., at 

926 (internal citations and quotations omitted). Defendant claims that the use 
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was permissive, but it was clear to this Court that despite Plaintiffs allowing 

the Hcmmah's to use the garages, they were aware that the Luzicr's owned the 

small and large garage. Therefore, a prescriptive casement of the large and 

small garages is proper. 

CONCLUSION 

Plaintiffs claim for adverse possessions fails because this Court cannot 

find based on the evidence presented that the use of the disputed land was 

actual, open, visible, notorious, continuous, and hostile for the requisite 

statutory period of time. Although Plaintiffs claim for adverse possession fails, 

a prescriptive casement has been established. The prescriptive casement allows 

Plaintiffs to continue to use the small and large garage that encroach onto 

Defendants' property. The parties property lines arc to remain consistent with 

the legal descriptions contained within the parties' recorded deeds. 

Dated this B}L day of August, 2025 
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BY THE COURT: 

RICHARD A. SOMMERS 
Circuit Judge 
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STATE OF SOUTH DAKOTA 

IN CIRCUIT COURT 

COUNTY OF DAY 

FIFTH JUDICIAL CIRCUIT 

THOMAS LUZIER and MARSHA 
LUZIER, 

l 8CIV24-000026 

Plaintiffs 

vs. 
JUDGMENT AND ORDER 
OF THE COURT 

ANDREW HEMMAH and JENNIFER 
HEMMAH 

Defendants. 

The above-entitled matter was brought on for trial before the Court on May 13-14, 2025. 

At that time, the Plaintiffs appeared personally, and with counsel, Reed A. Rasmussen of the 

Siegel, Barnett & Schutz, LLP, law firm of Aberdeen, South Dakota and the Defendants 

appeared personally, and with counsel, Gordon P. Nielsen of the Delaney, Nielsen & Sannes, 

P.C. law firm of Sisseton, South Dakota. 

The Court has now had an opportunity to carefully consider the testimony of the 

witnesses, the exhibits received, the arguments of counsel, the post-hearing briefing, and 

pleadings therein, and the Court having issued its Memorandum Decision dated August 14, 2025 

which Memorandum Decision constitutes the Court's findings of fact and conclusion oflaw 

pursuant to SDCL 15-6-52(a), the Court now enters the following Judgment and Order of the 

Court. 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows: 

I . That this Court has jurisdiction over the subject matter and the parties to this action. 

2. That subject only to the easement set forth in paragraph 4 below, the Defendants are 
hereby declared to be the owners, in fee simple, of the real property involved in this 
action, situated in Day County, South Dakota, and described as follows: 

Lot SA of First Addition to Ramona Beach Subdivision in the Southeast 
Quarter (SEl/4) of Section 27, Township 124 North, Range 53 West of the 5th 

P.M., Day County, South Dakota. 

Lot 8 of Ramona Beach being a part of Lot 4 in Section 27, Township 124 
North, Range 53 West of the 5111 P.M., Day County, South Dakota. 
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and are likewise entitled to the immediate possession thereof, and title thereto is hereby 
forever quieted in the Defendants, against the Plaintiffs named herein. 

3. That subject only to the easement set forth in paragraph 4 below, that the Plaintiffs named 
in this action, and all persons claiming by, under or through them, are hereby perpetually 
enjoined and restrained from asserting any right or title to, interest or estate in, or lien or 
encumbrance upon the real property described in paragraph 2 above adverse to the rights 
of the Defendants, and the Court hereby adjudges that all of the rights of said Plaintiffs in 
this action, and each and every one of the said Plaintiffs, in and to said real property 
described in paragraph 2 above, if any there be, are in all respects,junior, inferior and 
subordinate to the rights of the Defendants in and to said real property. 

4. That the Plaintiffs are entitled to a prescriptive easement allowing the Plaintiffs to 
continue to use the existing small and large garages that currently encroach onto the 
Defendants' real property described in paragraph 2 above in the manner in which said 
existing garages have historically been used. Said prescriptive easement for the use of the 
small garage and the large garage shall include only that portion of the Defendants' real 
property upon which said garage structures now actually occupy, and no other. Said 
prescriptive easement shall include the limited right to the use of the easement area and 
the immediate adjacent area which is necessary to support the maintenance and operation 
of Plaintiffs' existing garages in the manner in which said existing garages have 
historically been used. Plaintiffs, as the easement holders, do not have the right to expand 
the use of the easement beyond that which is necessary to support the maintenance and 
operation of their existing garages in the manner in which said existing garages have 
historically been used. 

5. That the Plaintiffs are the owners of the real property involved in this action, situated in 
Day County, South Dakota, and described as follows: 

Lot 6A of First Addition to Ramona Beach Subdivision in the Southeast 
Quarter (SEl/4) of Section 27, Township 124 North, Range 53 West of the 5111 

P.M., Day County, South Dakota. 

Lot 9 of Ramona Beach being a part of Lot 4 in Section 27, Township 124 
North, Range 53 West of the 51h P.M., Day County, South Dakota. 

6. That the Defendants are the owners of the real property involved in this action, situated in 
Day County, South Dakota, and described as follows: 

Lot SA of First Addition to Ramona Beach Subdivision in the Southeast 
Quarter (SEl/4) of Section 27, Township 124 North, Range S3 West of the 5th 

P.M., Day County, South Dakota. 

Lot 8 of Ramona Beach being a part of Lot 4 in Section 27, Township 124 
North, Range 53 West of the s•h P.M., Day County, South Dakota. 
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7. The property lines between the parties respective properties are to remain consistent with 
the legal descriptions contained within the parties' recorded deeds and the recorded plats 
associated with said properties. 

8. The Defendants shall have the immediate possession of the real property as described in 
paragraph 2 above, free of any claim of the Plaintiffs other than as is specifically set forth 
in paragraph 4 above. 

9/16/2025 8:45:32 AM 
Attest 
Holler, Robin 
Clerk/Deputy 

• 
BY THE COURT: 

RPtit~ 
Honorable Richard A. Sommers 
Circuit Court Judge 
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