


















































































































transcript, conflict with Judge Brown necessitating the 
assignment of another judge, conflict with the Rapid 
City Police Department and the Pennington County 
Sheriff's Office regarding their handling of her 
complaints; conflict with United Fan1ilies regarding 
their handling of the supervised visits. Aimee has 
communicated to this Court how corrupt the South Dakota 
legal system is and how unethical Josh's attorney's 
representation is. Aimee's attitude would be destructive 
to a young child. Aimee has also had conflict with Josh 
resulting in him pleading guilty to simple assault in April 
of 2015 when she claims he pointed a gun at her while 
he claimed she arrive as he was leaving for target practice 
and denied pointing the gun at her. After Josh was given 
temporary physical custody of Benton, she claimed 
he raped her in the past. The Court finds Aimee's 
decisions are not consistent with a good parent or a 
responsible citizen. Other than the incident with Aimee 
and some traffic offenses, Josh appears to be a good parent 
and responsible citizen. 

Rec. p. 691. 

At the November 30, 2018, trial, Josh was examined with regard to the 

circumstances surrounding his guilty plea to simple assault:11/30/18 Tr. Pp 87-90. He 

testified that the incident occurred when Aimee appeared two hours late to pick up BG. 

Josh explained that he and a girlfriend had planned to go shooting while it was still 

daylight. Id. p. 87. BG started running into the street. Id. p.88. Josh handed a pistol which 

was holstered on his person to his girlfriend and went to retrieve BG. Id. p. 89. Josh 

stated that he did not point the weapon at Aimee. Id. Aimee struck him and made his nose 

bleed. Id. He started to call the police, but Aimee had already done so, and when the 

police arrived, he was arrested. Id. Josh testified that upon the advice of counsel, he 

accepted a favorable plea agreement and entered a guilty plea. Id. pp. 89-90. 
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On November 5, 2021, roughly three years after the November 30, 2018, court trial 

referenced above, a trial to the court was held on Aimee's Motion requesting 

"reinstatement of my lawful, parental rights (sole physical and legal custody of my minor 

child [BG], so that no further emotional and physical harm may come to him)." l 1/5/21 

Tr. pp.l-50. This motion was filed with the circuit court on September 7, 2021. Rec. 

p.852. The Trial Court heard the testimony of the parties, who appeared prose, and 

served and filed its Findings of Fact, Conclusions of Law, and Order on November 18, 

2021. Rec. pp.873-875. The Order provides, once again, that the parties shall share joint 

legal custody of BG, and that Josh shall remain his primary physical custodian. Rec. 

pp.869-872. 

The Trial Court's findings of fact provide, in relevant part, that "Aimee has the 

burden of proving a substantial change in circumstances. She has not met this burden." 

Rec. p. 865. The Trial Court's conclusions oflaw, provide, in turn, that "[t]his Court also 

considered whether there has been a substantial change in circumstances since the 

previous trial held in this matter on November 30, 2018." [and] "There has not been a 

substantial change in circumstances." Rec. p. 866. Notice of Entry of Order and Findings 

of Fact and Conclusions of Law was served and filed on November 22, 2021. Rec. pp. 

873-875.The Trial Court's Order and Findings were never appealed from. 

The Trial Court considered, again, the Fuerstenberg factors, in its child custody and 

parenting time determination after the November 5, 2021 hearing. Rec. pp. 861-864 

When considering "fitness," namely, which party is better equipped to provide for BG's 

temporal, mental, and moral welfare, the Trial Court applied six factors expressed in 

Fuerstenberg regarding fitness, ruling that each favored Josh, and, ultimately found that 
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"Josh is the more fit parent to [BG]." Id. Notably, the Trial Court determined that "[a]ll 

Aimee wants to do is bring up the past and relitigate all the issues that have long been 

decided. She blames others and does not accept responsibility for the current custody 

situation." Rec. p. 863. 

When considering "stability," under Fuerstenberg, that is, which parent can provide 

a stable and consistent home environment, the Trial Court applied three factors favorably 

to Josh. These include: ( 1) BG's relationship and interaction with his parents, siblings 

and extended family; 2) his adjustment to home, school and community; and 3) the parent 

with whom he has formed a closer attachment. Id. 

On the question of BG's attachment to either parent, the Trial Court observed that 

"[o]ther than the twice weekly phone, video calls with his mother, [BG] has only 

physically seen her in a couple of supervised visits that occurred in 2019." [ and] "Over 

the past 3 years Aimee has moved from South Dakota to Idaho to Colorado to South 

Dakota and now back to South Dakota again." Rec. p. 863. The court found it obvious 

that BG has experienced a close attachment to Josh having been in his custodial setting 

for the past 3 years." [and that] "Changing sole legal and physical custody to Aimee when 

[BG] has been with his dad for the past 3 plus years will undoubtedly cause confusion 

and detriment to [BG]." Rec. p. 864. 

On April 16, 2025, a trial to the court was held on Aimee's Motion For Sole 

Physical and Legal Custody of My Minor Child filed with the court on January 22, 2025. 

After the trial, the court entered its Order Following Motions Hearing on May 20, 2025. 

4/16/25 Tr. pp. 1-49. The Order, which denied Aimee 's motion, provides that there has 

not been a substantial change in circumstances to warrant a change of custody[;] ... that 
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all previous Findings of Fact and Conclusions of Law are incorporated herein; [and] that 

all previous court orders are still in effect." Rec. p. 1117. The Trial Court also made oral 

findings of fact and conclusions of law. 4/16/25 Tr. pp. 42-47. In its oral findings, the 

court observed that in 2018, for Aimee to obtain unsupervised parenting time, the court 

ordered her to provide proof of employment, obtain adequate housing, discontinue her 

abusive relationship, complete the SMILE program and Common Sense Parenting 

Classes, and file ce11ificates of completion. 4/16/25 Tr. p. 43. The court found that Aimee 

did not complete any of these requirements to secure unsupervised parenting time, 

choosing instead to maintain that "[ s ]he doesn't need to be told how to be a parent and/or 

have any type of training or counseling to be a parent." Id. 

The court found that after its order following the 2018 hearing, Aimee only had 

supervised parenting time though United Families a couple times because she would not 

follow their rules. 4/16/25 Tr. p. 44. The court noted that after the hearing on November 

1, 2021, Aimee was awarded unsupervised parenting time with BG every other weekend 

beginning December 3, 2021, but "has not seen [BG], my understanding, physically, 

since early 2019. She chose to leave South Dakota." Id. 

ARGUMENT 

I. Standard of Review: 

The trial court is given broad discretion in granting custody and parenting time 

regarding minor children, and the trial court's decision will only be reversed upon a clear 

showing ofan abuse of that discretion. Pieper v. Pieper, 2013 S.D. 98, ifll , 84 1 N.W.2d 

781, 785. "An abuse of discretion 'is a fundamental error of judgment, a choice outside the 

range of permissible choices, a decision, which, on full consideration, is arbitrary or 
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unreasonable.'" Evens v. Evens, 2020 S.D. 62,121,951 N.W.2d 268,277 (citing Shelstad 

v. Shelstad, 2019 S.D. 24,120, 927 N.W.2d 129, 134). "An abuse of discretion occurs in 

a child custody proceeding when the [ circuit] court's review of the traditional factors 

bearing on the best interests of the child is scant and incomplete." Kreps v. Kreps, 2010 

S.D. 12,125, 778 N.W.2d 835, 843 (quoting Pietrzak v. Pietrzak, 2009 S.D. 1,137, 759 

N.W.2d 734, 743). 

"The circuit court's findings of fact are reviewed for clear error." Pieper v. Pieper, 

supra, 2013 S.D. 98, 1 13,841 N.W.2d at 785. Clear error means that the Court will 

only overturn the trial court's findings of fact on appeal when a complete review of the 

evidence leaves the Court with a definite and firm conviction that a mistake has been 

made. Id. 

II. The Trial Court Considered Josh's Conviction For Domestic Simple Assault 
As Required Under SDCL 25-4-45.5. 

In awarding custody of a minor child, SDCL 25-4-45 .5 requires that a trial court 

consider a conviction of domestic abuse as defined in SDCL 25-10-1 (1 ); a conviction of 

assault against a person as defined in SDCL 25-10-1 (2); or, a history of domestic abuse. 

SDCL 25-4-45.5 Contrary to Aimee's contention on appeal, the trial court did, indeed, 

consider Josh's conviction for domestic simple assault. 

In this regard, at the court trial held seven years ago, on November 30, 2018, Josh 

acknowledge his conviction for domestic simple assault. 11/30/18 Tr. p. 89. Upon 

examination by his attorney, Josh explained the circumstances that led to his guilty plea. 

He testified that the incident occurred when Aimee appeared two hours late to pick up 

BG. Josh and a girlfriend had planned to go shooting while it was still daylight. BG 
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started running into the street. Josh handed a pistol which was holstered on his person to 

his girlfriend and went to retrieve BG. Josh stated that he did not point the weapon at 

Aimee. Aimee struck him and made his nose bleed. He started to call the police, but 

Aimee had already done so, and when the police arrived, he was arrested. Josh testified 

that upon the advice of counsel, after lengthy delays in the criminal proceedings, he 

accepted a favorable plea agreement and entered a guilty plea. 11/30/18 Tr. 87-90. 

The trial court considered Josh's conviction in its findings entered after the 

November 30, 2018 court trial. Rec. p. 691. In connection with its delineation of Aimee's 

many conflicts with the courts and South Dakota's judicial system, the Rapid City Police 

Department, the Pennington County Sheriff's Department, and United Families, as well 

as Aimee's expressed belief in the corruption of South Dakota's legal system, the trial 

court stated that "Aimee's attitude would be destructive to a young child." Id. Then, with 

regard to Josh's conviction, the trial court stated: 

Id. 

Aimee has also had a conflict with Josh resulting in 
him pleading guilty to simple assault in April of 2015 
when she claims he pointed a gun at her while he 
claimed she arrived as he was leaving for target 
practice and denied pointing a gun at her. After Josh 
was given temporary physical custody of [BG], she 
claimed he raped her in the past. The Court finds 
Aimee's decisions are not consistent with a good 
parent or a responsible citizen. Other than the 
incident with Aimee and some traffic offenses, Josh 
appears to be a good parent and responsible citizen. 

III. Review Of The Trial Court's Findings Of Fact And Conclusions Of Law 
Entered After The November 30, 2018 Court Trial Demonstrates Rebuttal of 
The Presumption Regarding Josh's Conviction For Domestic Simple Assault 
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Under SDCL 25-4-45.5, Josh's 2015 conviction for domestic simple assault 

created a rebuttable presumption that awarding custody of BG to Josh after the 

November 30, 2018 court trial was not in BG's best interest. Id. The presumption 

provided for in SDCL 25-4-45.5 is subject to South Dakota's rule on presumptions in 

civil cases expressed in SDCL 19-19-301. Shelstad v. Shelstad, supra, 2019 S.D. 24, 130, 

927 N.W.2d at 136. SDCL 19-19-301 provides that a presumption can be rebutted with 

substantial credible evidence. Id. The substantial credible evidence requirement "means 

that a presumption may be rebutted or met with such evidence as a trier of fact would 

find sufficient to base a decision on the issue, if no contrary evidence was submitted.'' 

Shelstad v. Shelstad, supra, 2019 S.D.24129, 927 N.W.2d at 136 (quoting In re Estate of 

Dimond, 2008 S.D. 131, 19, 759 N.W.2d 534, 538). 

In Nemec v. Goeman, 2012 S.D. 14, 810 N.W.2d 443, the South Dakota Supreme 

Court affirmed the trial court's conclusion that evidence rebutted the presumption that the 

subject father should not be awarded physical custody based on an assault conviction. 

Id., 2012 S.D. 14,126,810 N.W.2d at 449. 

In considering its review of this issue on appeal the Court observed that: 

This Court utilizes all the findings of fact and conclusions 
of law in examining whether the presumption was rebutted. 
The circuit court carefully considered all of the factors 
Relevant to determining the children's best interests. 
Overall, the circuit court's findings and conclusions 
overwhelmingly indicated that, at this time, it is in the 
children's best interests that primary physical custody 
be awarded to father. 

Id., 2012 S.D. 14, ,r 25,810 N.W.2d at 449. 

13 



In the present case, the trial court considered Josh 's simple assault conviction, 

noting that Aimee claimed he pointed a gun at her, while Josh denied this claim. Rec. p. 

691. The court further noted that after Josh obtained temporary custody of BG, Aimee 

claimed that he raped her in the past. Id. The trial court concluded its consideration of the 

conviction stating that"[ o Jther than the incident with Aimee and some traffic offenses, 

Josh appears to be a good parent and responsible citizen." Id. The court's finding as to 

Josh's good parenting and responsible citizenship, when juxtapose with Aimee's many 

conflicts with authority, is, in itself, tantamount to a rebuttal of the presumption. 

Additionally, review of the trial court's findings of fact and conclusions of law 

entered after the November 30, 2018, court trial demonstrate overwhelmingly that the 

presumption based upon Josh's conviction has been rebutted. Here, the trial court 

considered and applied factors enunciated in Fuerstenberg when reaching its ultimate 

conclusion oflaw that it was in BG's best interests that he remain in Josh's physical 

custody. 

IV. The Trial Court Did Not Err In Determining That There Has Not Been A 
Substantial Change In Circumstances Warranting A Change In Custody 

In South Dakota, the rule has been long held, that in order to modify a custody 

decree rendered after a contested hearing, the moving party must show a substantial 

change in circumstances. Moulton v. Moulton, 2017 S.D. 73, ,r10, 904 N.W.2d 68, 72. 

Indeed, the degree of change required has been described as a "substantial and material 

change of circumstances." Masek v. Masek, 90 S.D. 1,237 N.W.2d 432, 434 (S.D.1976) 

(Emphasis added). 
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Early on, in Huckfeldt v. Huckfeldt, 82 S.D. 344, 146 N.W.2d 57 (S.D.1966), the 

Court expressed the rationale for the rule stating: 

The rule of 'changed circumstances' is not statutory, but a 
creature of judicial expedience. Its purpose is to protect 
the court, the parties, and the children from continuing 
vexatious litigation on questions of custody. Admittedly 
the welfare of the children is of primary importance, but 
when it is once decided, and the custodial order is made, 
it will not be overturned unless a substantial and material 
change of circumstances has occurred. Any other 
interpretation would result in endless litigation and 
continual uncertainty. The burden to show a change of 
circumstances rests with the party seeking modification. 
Wellnitz v. Wellnitz, supra. While proof of a change of 
conditions is a prerequisite to modification of a custody 
decree, such proof does not necessarily require modification. 
The mere fact that circumstances have changed since 
the entry of the decree is not sufficient itself to warrant 
modification. There must be a showing of a material 
and substantial change of circumstances affecting the 
welfare of the children to a substantial or material extent 
and the two issues are closely intertwined. 27B C.J.S. 
Divorces 31 7(2), p. 539; Ulver v. Ulver, supra. 

Id., 82 S.D. 344,348, 146 N.W.2d at 58. 

Contrary to Aimee's assertions, the fact that she is living in Louisiana with a 

member of the military and now has another child is neither a substantial nor material 

change of circumstances which warrants resting physical custody of BG from Josh and 

awarding custody to Aimee. Josh has had BG in his care in Rapid City, South Dakota for 

seven years, and the trial court determined that Aimee has not seen BG since early 2019, 

because she chose to leave South Dakota. The notion that BG should be required to 

move to Louisiana because Aimee now lives there is unreasonable. In point of fact, the 

trial court noted at several proceedings the number of times Aimee has moved from state 

to state. At the hearing held on April 16, 2025, the court also dispelled the argument 
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that Aimee's new child constituted a substantial change of circumstances The trial court 

did not abuse its discretion when ruling that no substantial change of circumstances has 

been demonstrated. 

CONCLUSION 

Appellee Josh Gednalske respectfully requests that this Court affirm the trial 

court's order in its entirety. 

WAIVER OF ORAL ARGUMENT 

Josh hereby waives oral argument in this appeal. 

CERTIFCATE OF VOLUME LIMITATIONS 

The undersigned counsel certifies that Appellee 's Brief was prepared using 

Microsoft Word - 365 Version 2511 - word processing software. This brief complies with 

the type-volume limitations imposed by SDCL § 15-26A-66(b)(2). Appellant's Brief 

contains 5,053 words and 32,455 characters. The above-mentioned word processing 

system was used to count the number of words and characters in Appellant's Brief. 

Dated this 2nd day of January, 2026. 
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JURISDICTIONAL STATEMENT 

Defendant-Appellant Aimee R. Lewis ("Mother") does not take issue with 

Plaintiff-Appellee Josh Gednalske's ("Father") Jurisdictional Statement, because Father 

does not contend that the Honorable Michael W. Day, Presiding Circuit Court Judge of 

the Fourth Judicial Circuit- hereinafter referred to as the "Trial Court," entered written 

Findings of Fact and Conclusions of Law regarding the recent hearing on Mother's 

Motion for Sole Physical and Legal Custody of Minor Child, namely: B.G., d/o/b March 

22, 2013 - the "Child" - nor that the Trial Court made explicit findings concerning 

rebuttal of the statutory presumption concerning domestic violence in either its initial 

custody determination or recent custody determination. 

STATEMENT OF LEGAL ISSUES 

Mother takes issue with Father's Statement of Legal Issues, because Father has 

not stated the issues as an appellate court would state the broad issue presented, as 

required. SDCL § 15-26A-61; and SDCL § 15-26A-60(4). 

STATEMENT OF THE CASE 

Mother does not take issue with Father's Statement of the Case. 

STATEMENT OF THE FACTS 

Mother takes issue with Father's Statement of the Facts, because many facts 

denoted therein are not relevant to the grounds urged for reversal by Mother. Father's 

Statement of the Facts is not concise, as required. SDCL § 15-26A-61; and SDCL § 15-

26A-60(5). 
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ARGUMENT - STANDARD OF REVIEW 

Mother does not take issue with Father's recitation of the applicable Standard of 

Review. 

ARGUMENT 

I. The Trial Court Committed Reversible Error in Disregarding the 
Presumption that it is Not in a Child's Best Interest to be Placed With a 
Parent Who Has Been Convicted of Abuse. 

As he must, Father acknowledges that the rebuttable presumption created by 

SDCL § 25-4-45 .5 is applicable here. Father alleges that this presumption has been 

rebutted, but he cites no findings where the Trial Court expressly found that the 

presumption had been rebutted in either the Trial Court's initial custody determination or 

its recent order on Mother's motion to modify custody. The Trial Court abused its 

discretion and violated the edicts of this Court and South Dakota statutory law in making 

both its initial custody determination and its current custody determination in disregard of 

SDCL § 25-4-45.5. The Trial Court made no written Findings of Fact or Conclusions of 

Law concerning the motion to modify custody that is before this Court. The Trial Court 

made written Findings of Fact and Conclusions of Law in its initial custody 

determination, but it did not address whether Father's physical violence towards Mother, 

his threatening her with a firearm that led to his conviction of simple assault, are no 

longer a concern. See, Shelstad v. Shelstad, 2019 S.D. 24, ,I28. Whether Father's 

behavior has changed is relevant to both the resolution of Mother' s recent motion to 

modify custody and the Trial Court's initial custody determination. Mother has testified 

concerning the domestic violence perpetrated upon her by Father at each hearing held in 

this matter, including the most recent hearing on her motion to modify custody. 
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Moreover, the Trial Court's initial Findings of Fact reference that Father pointed a gun at 

Mother and his simple assault conviction, but do not demonstrate that Father has changed 

his behavior. The Trial Court's initial Findings of Fact and Conclusions of Law make no 

reference to, much less rebut, the presumption that awarding custody to an abusive parent 

is not in the best interest of a child. SDCL § 25-4-45.5. It is extremely difficult, if not 

impossible, to determine whether the Trial Court considered Father's conviction of 

simple assault in denying Mother's most recent motion to modify custody or in its initial 

custody determination, because the Trial Court made no findings concerning the effect of 

Father's simple assault conviction either then or now. 

The Trial Court apparently did not focus its attention on the proper grounds for its· 

decision; its failure to do so, by definition, constitutes an abuse of discretion. See, Justice 

Konenkamp's decent in Kreps v. Kreps, 778 N.W.2d 835, 2010 SD 12, ,r 67, (S.D. 2010) 

citing Willoughby v. Grim, 1998 SD 68, 16, 581 N.W.2d 165, 167-68, where he 

stated that, "U]udicial decisions on children's lives deserve our highest effort. Here is no 

place for perfunctory procedure." Id, 144. Justice Konenkamp stated further, "to answer 

this question (what custody determination is in the children's best interest given father's 

arrest for domestic assault on mother and a deferred sentence on a reduced charge of 

disorderly conduct (i!55)), all we can appropriately review are the stilted findings and 

conclusions entered here." /d.167. 

Father's Appellee Brief does not even attempt to argue that the Trial Court found 

expressly that the presumption, created by SDCL § 25-4-45.5, that awarding custody to 

the abusive parent is not in the best interest of a child, was rebutted in either its oral 

findings on Mother's most recent motion to modify custody or the Trial Court's initial 
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custody determination. All that this Court can review is the Trial Court's findings and 

conclusions. See, Justice Konenkamp's decent in Kreps, 778 N.W.2d at 835, 2010 SD 12, 

The only time that this Court has determined that it is not necessary for a circuit 

court to make explicit findings concerning rebuttal of the presumption is when this Court 

determined that SDCL § 25-4-45.5 was inapplicable, because there was no conviction of 

domestic abuse within the meaning of SDCL § 25-4-45.5(1 ). See, Nickles v. Nickles, 

2015 S.D. 40, ,Il 9-,i20. In the vast majority of, if not all, the other cases addressing the 

impact of SDCL § 25-4-45.5, the circuit courts made explicit findings rebutting the 

presumption created by this statute. See, Shelstad, 2019 S.D. at 24, 130 where this Court 

stated that, 

a presumption can be rebutted with "substantial, credible evidence(.]" In In re 
Estate of Dimond, we explained that "the substantial, credible evidence 
requirement means that a presumption may be rebutted or met with such evidence 
as a trier of fact would find sufficient to base a decision on the issue, if no 
contrary evidence was submitted." 2008 S.D. 131, ,i 9, 759 N.W.2d 534, 
538. "[M]ere assertions, implausible contentions, and frivolous avowals will not 
avail to defeat a presumption.;; Id. From our review, Duane relied on more than 
mere assertions, implausible contentions, and frivolous avowals. Therefore, the 
circuit court did not abuse its discretion or err when it concluded Duane presented 
substantial, credible evidence to rebut the presumption under SDCL 25-4-
45.5(3). 

See also Harwood v Chamley, 2023 S.D. 35, i[23, where the circuit court in its findings 

acknowledged the statutory presumption and found that it had been rebutted by "the 

totality of the evidence presented in this matter." See also, Stavig v. Stavig, 774 N.W.2d 

454, 2009 SD 89, ifl 1 (S.D. 2009), where the circuit court specifically addressed the issue 

of domestic abuse in its memorandum decision that was incorporated in the findings of 

fact and conclusions oflaw. See also, Nemec v. Goeman, 2012 S.D. 14, ,i 22, 810 N.W.2d 
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443 (S.D. 2012), where the circuit court determined that while father has an assault 

conviction . .. any presumption in favor of awarding custody to mother under this 

statute was rebutted by the clear and convincing weight of the evidence. Here, the Trial 

Court did not make any reference to the statutory presumption nor did it make any 

findings that this presumption was rebutted in either its oral findings on Mother' s most 

recent motion to modify custody or in its initial custody determination. In short, the Trial 

Court did not give meaningful consideration, if any whatsoever, to either Father's 

conviction of simple assault or whether the presumption arising as result of this 

conviction was rebutted. The Trial Court merely relied upon other considerations, 

including extraneous ones, to determine that it would be in the Child's best interest if 

Father is awarded primary physical custody of him. The Trial Court erred in doing so. 

II. The Trial Court Erred in Determining that a Substantial Change of 
Circumstances did not Occur. 

Contrary to Father's contention, the Trial Court did not find that Mother having 

another child and a stable home environment did not constitute a substantial change in 

circumstances. The Trial Court made no findings, oral or written, that there was not a 

substantial change in circumstance since the initial custody determination was made. The 

Trial Court stated at the recent motions hearing that: 

"[t]o modify a custody decree after a contested hearing, Aimee must show a 
substantial change in circumstances. The only substantial change that I see 
is that she has now a daughter, which is Benton's half-sister, and she lives in 
Louisiana. But that doesn't have anything to do with the previous custody 
determination that was tried back in 2018, which was never appealed, or the 
secondary custody decision that was tried ori November 1 of 2021, which was 
never appealed." 

Tr. 4/16/25 pp.45-461.24-9. This statement does not constitute a finding that there has 

'been no substantial change in circumstances· since the· initial custody determination was · 
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made. By definition, a change in circumstances would concern events occurring after the 

initial custody determination was made; a change in circumstances would not have 

anything to do with the initial custody determination, whether it was appealed or not. 

This statement references a change in circumstances, which is that the Child now has a 

half-sister and that Mother now lives in Louisiana. Mother is in what appears to be a 

stable relationship. TR 4/16/25 p.15, I. 14-16. The Trial Court has found in the past that 

Mother was essentially homeless. Rec. p.692; FF&CL, p. 7, ,iB. Mother is certainly not 

homeless now; Mother testified that she is now living with a military member stationed in 

Louisiana and has another child. TR 4/16/25 p.15, l. 14-16. A finding of no substantial 

change of circumstances would be clear .error if such a finding was made by the Trial 

Court. 

CONCLUSION 

Father acknowledges, as he must, that the statutory presumption exists that 

awarding custody to an abusive parent is not in a child's best interest. The Trial Court 

clearly erred in failing to make any explicit findings on whether the presumption created 

by SDCL § 25-4-45.5 was rebutted in either the Trial Court's current custody 

determination or its initial custody determination. This Court has consistently required 

explicit findings of fact concerning the rebuttal of this statutory presumption when it is 

applicable. The Trial Court made no such findings concerning this statutory presumption 

whatsoever. It committed clear error in doing so. 

Father does not reference any specific finding where the Trial Court determined 

that no substantial change in circumstances existed. The Trial Court made no written 

findings whatsoever on Mother's motion to modify custody. The Trial Court stated what 
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changes had occurred since the initial custody determination, but it did not find that there 

were no substantial changes in circumstances. If the Trial Court had made such a finding, 

it would be clearly erroneous. The Trial Court found in the past that Mother was 

essentially homeless. Mother testified that she is now living with a military member 

stationed in Louisiana and that she has another child. 

REQUEST FOR ORAL ARGUMENT 

Once again, Mother respectfully requests that oral argument be held in this appeal. 

CERTIFICATION OF VOLUME LIMITATIONS 

The undersigned counsel certifies that Appellant's Brief was prepared using a 

. Microsoft Word - Version 2024 - word processing software. This brief complies with the 

type-volume limitations imposed by SDCL § 15-26A-66(b)(2). Appellant's Brief 

contains 1,854 words and 9,707 characters. The above-mentioned word processing 

system was used to count the number of words and characters in Appellant' s Reply Brief. 

Dated this f \ ~Y of February 2026. 

SMOOT & UTZMAN, P.C. 

~ ~ ·-
~ -
Brian L. Utzman 
Attorney for Appellant 
528 Kansas City Street, Suite 5 
P.O. Box 899 
Rapid City, SD 57709-0899 
Office: (605) 343-1808 
.Email: brianutzman@smootandutzman.com 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he served a true and correct copy of 
Appellant's Reply Brief upon the person(s) designated herein, on the date shown below, 
by Tyler Technologies, to-wit: 

Bradley P. Gordon, Esq. 
Attorney for Appellee 
2902 W. Main Street, Suite 1 
Rapid City, SD 57702 

which address is the last address of the addressee known to the subscriber. 

Dated this i l tltlay of February 2026. 

Brian L. Utzman 
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