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JURISDICTIONAL STATEMENT

The Estate of Earl Nelson (the “Nelson Estate') appeals from the trial court’s

Memorandum Decision and Order Granting Defendants’ Motion for Judgment on the

Pleadings dated March 28, 2024, which dismissed the Nelson Estate’s First Amended

Complaint. (APP. 2-17, 3.R. 170-185.) The Order and Judgment of Dismissal with

Prejudice and Notice of Entry of Order were filed April 3, 2024, (APP. 1, 5.R. 186-184.)

The Notice of Appeal was filed May 2, 2024, (S.R. 190-191.) This Court has

jurisdiction to hear this matter under SDCL § 15-26A-3.

1.

STATEMENT OF THE LEGAL ISSUES PRESENTED

Whether the trial court erred by construing Delendants’ dispositive molions as
motions for judgment on the pleadings, construing facts and resolving factual
disputes in Defendants’ favor although they were the moving parties, and
resolving a statute of limitations defense in Defendants' favor other than with
reference o & responsive pleading,

Yes. The trial court improperly granted Defendants® dispositive motions, Under
South Dakota law, Defendants’ motions for judgment on the pleadings were
premature; the trial court failed to accept all facts in the First Amended Complaint
as true, failed to resolve all factual disputes and doubts in the Nelson Estate's
favor and failed to reserve questions of fact for a fact-finder; and the trial court
erroneously granted a statute of limitations defense improperly raised before
Defendants filed responsive pleadings.

Jucht v Schulz, 2024 5.D. 46,

Fodness v Uity of Stowe Falis, 2020 5.D. 43, 947 N.W.2d 619

Curhmiller v. Deloftie & Towche, LLP, 2005 5.10. 77, 699 N.W.2d 493,

SDCL § 153-6-12(b)

SDCL § 15-6-12(c)

SDCL § 1521



2. Whether the trial court erred by holding the MNelson Estate’s Business Interest
claims automatically acerued upon the oceurrence of Dr. Earl Nelson's death on
March 13, 2013. solely because he was dissociated from a partnership on that
date.

Yes. Under SDCL § 15-2-13, the statute of limitations commences upon
“gecrual” of a claim, which reguires a plaintiff to have notice of their claim. The
trial court erred by holding, as a matter of law, that South Dakota partnership law
ceused the Nelson Estate’s Business Interest claims to antomatically accrue
because Dr Nelson was disseciated from the business upon the occutrence of his
death on March 13, 2013,

Huron Center, fne. v. Henry Carlvon Ca, 2002 3.D. 103, 650 N.W.2d 544,
Higsink v Van De Steoer, 1999 5.1, 62, 308 N.W.2d 213,

East Side Lutheran Church of Siowx Falls v NEXT, Inc., 2014 8.D. 59, 852
N.W.2d 434,

Pitt-Farr v Sanford USD Medical Center, 2016 5.1, 33, 78 N, W.2d 406,
SDCL § 15-2-13

SDCL § 48-TA-405

SDCL § 48-TA-701

3. Whether the trial court erred by holding that the Melsen Estate’s conversion
claims accrued based upon the oceurrence of Th. Nelson's death on March 13,
2013, under & South Dakola probate statute.

Yes. Under South Dakota law, SDCL & 15-2-13{4) applies to accrual of
conversion claims. The First Amended Complaint pled that Dr. Nelson and the
Nelson Estate kept property with William Tinkcom at the business pursuant to an
agreement with him. The First Amended Complaint pled that after William
Tinkcom’s death in 2022, they discovered that certain valuables kept with
Tinkeom during his life were missing and Defendants were asserting title over the
property. The trial court’s ruling o the contrary, based on a South Dakota probate
slatute, 15 at odds with Scuth Dakota law goveming accrual of claims, which
requires notice of a legal wrong 10 cause accrual of a statute of Hmitations.

Huran Center, Inc. v Herry Cardson Ce 2002 3D, 103, 650 N.W.2d 544,

Wissink v ¥on De Stroer, 1999 5.0, 92, 598 N.W2d 213.



Eagr Side Lutheran Church of Stoux Falls v NEXT, Inc,, 2014 5, 59, 852
MN.W.2d 434,

Pirt-Hart v Sanford USD Medfcal Center, 2016 5.D. 33, 878 N.W.2d 40¢6.
SDCL § 15-2-13
SDCL § 29A-3-T09

4. Whether the trial court erred by failing to hold that, under the appropriate standard
governing a motion to dismiss or motion for judgment on the pleadings,
Defendants were equitably estopped and barred by fraudulent concealment from
asserling a statute of limitations defense as a basis for dismissal, in part because
the trial cout adopted Defendants” erroneous argument that the Nelson Estate was
asserting equitable tolling as a ground for relief.

Yes, The Nelson Estate argued that the distinct doctrines of equitable estoppel
and fraudulent concealment applied to bar Defendants from obtaining dismnissal
on a motion te dismiss or motion for judgment on the pleadings. Defendants
incorrectly asserted in response that the Nelson Estate was arguing that “equitable
tolling™ applied, and the trial court erronecusly construed the Nelson Estate's
argument as one for equitable tolling, instead of equitable estoppel and fraudulent
concealment. Alternatively, the tnal court’s observation abour whether the Nelson
Estate's reliance on Tinkeom’s promises was “reasonable™ constitutes a factual
dispute that a jury should resolve, and equitable estoppel &nd fraudulent
concealment’s requirements of showing imtent demonstrates the need for
discovery and the impropriety of resolving equitable estoppel and frandulent
concealment at the motion to dismiss stage,

Dekota Truek Underwriters v Sourh Dakora Subseguent Infury Fimd, 2004 8.D.
120, 689 N.W.2d 196,

Sander v. Wrighe, 394 N W.2d 896, 899 (5.1, 1984},

Coaper v James, 2001 5., 59, 627 N, W.2d 784,

Yankton Crty. v Medllister, 2022 8.D. 37, 977 N.W.2d 327

STATEMENT OF THE CASE

This case arises from a friendship between Dr, Earl Nelson (“Dr. Nelson™) and
William “Bill™ Tinkcom (*Tinkcom™), who co-owned Coins & Collectables (the
“Busiress”). After Dr. Nelson died in 2013, Tinkcowm repeatedly promised Dr. Nelson’s

3



adult children (the “Nelson children™) that he would pay them for their father's interest in
the Business when he sold the Business or died, (APP. 20, 5.R. 60, First Amended
Complaint Y/ 17.) Tinkcom died in January 2022, {APP 21, 5.R. 61, First Amended
Complaint Y 13.) Despite initiafly including the Melson Estate in negotiations to sell the
Business, the Estate of William Tinkcom (the “Tinkcom Estate™} eventually sold the
Business to Eddie Welch ("Welch™), but excluded the Nelson Estate from receiving any
of the sale proceeds. (APP. 21, § R. 61, First Amended Complaint 9§ 20-24.) Afier
Tinkoom's death, the Nelson children also discovered valuables stored at the Business
under an agreement with Tinkcom during his lifetime were missing and that Welch and
the Tinkeom Estate claimed title to the valuables. (APP 22, S.R. 62, " 25-29.) On May
27,2022, the Tinkeom Estate’s attomey confirmed they sold the Business fo Welch
without sharing the sale proceeds with the Nelson Estate. (APPE 21, 63, SR. 83, 103: First
Amended Complaint § 34, Ex. E.}

Craig Melson and Amy Freed, as co-personal representatives of the Nelson Estate,
commenced this lawsuit against Gary Tinkecom as the personal representative of the
Tinkcom Estate, Welch, and MERE Coin Company, LLC, d'Wa Coins & Colleciables
(collectively referred to as the “Defendants”) en June 20, 2023, (S.R. 1.) The Nelson
Estate filed a First Amended Complaint on August 18, 2023, (APP. 18, S.R. 58.) The
Melson Estate’s First Amended Complaint asserted cight counts related to their exclusion
from the sale proceeds in carly 2022 (the “Business Interest” claims), and a conversion
claim for the missing valuables D, Nelson's children entrusted to Tinkcom for

safekeeping. The First Amended Complaint also assersed claims for tortious interference



with 2 business relationship or expectancy and civil conspiracy against the Tinkeom
Estate and Welch,

Without filing Answers to the Melson Estate™s First Amended Complaint,
Defendants filed neariy-identical motions entitled *“Motion for Judpment on the Pleadings
and Motion to Dismiss™ and “Motion for Judgment on the Pleadings™ on August 30 and
September 1, 2023, respectively, alleging that a statute of limitations defense barred the
Melson Estate’s claims as a matter of law. (S.R. [08-138.) The Nelson Estate filed a
brief opposing the dispositive motions on September 27, 2023, arguing the motions were
procedurally improper and the claims were brought before the applicable statutes of
limitations expired, or alrernatively, that dismissal was inappropriate because Defendants
were equitably estopped or barred by fraudulent concealment trom asserting a statule of
limitations defense. (S3.R. 139-134.) Welch filed a reply brief supporting his motion on
October 2, 2023; the Tinkcom Estate filed a concurrence with Welch's reply hrief the next
day. (5.R. 155-167.) Notably, Welch's brief wrongfully mischaracterized the Nelson
Esfare’s arguments regarding eguitable estoppel and frandulent concealment as arguments
for “equitable tolling"” of the statute of limitations, and argued equitable tolling did not
apply. Welch did not otherwise respond to the Nelson Estate’s equitable estoppel or
frandulent concealment arguments. (8.R. 161-2.) The motions were heard by Judge

Douglas P. Barnett of the Second Judicial Circuit, at the Minnehaha County Courthouse



at two hearings: the first on October 4, 2023, and the second on October 23, 2023.' (S.R.
276, 294.)

The trigl court entered its Memorandwm Opinion and Order Granting Defendants'
Mation for Judgment on the Pleadings on March 28, 2024, and Judgment of Dismissal
was filed on Apnl 3, 2024, (APP 1-17, S R. 170-186.) The trial court held that the
Nelson Estate’s Business Interest claims were barred by the six-vear statute of limitatious
under SDCL § 15-2-13, (APP. 10, 12; S.F. 178, 180.) The trial court held that Sowuth
Dakota Partnership law caused the Business [nterest claims to automatically scerue on
the occurrence of Dr. Nelson's death on March 13, 2013, (4.} The trial court held that
the conversion claim automatically acerued on April 30, 2013, because that was when
twa af the Neison children were named co-personal representatives of the Nelson Estate
after Dr. Nelson died. {APP. 12-13, S.R. 180-81.) Finally, the trial court accepted as
accurate Welch's argument that the Estate had argued for “equitable wolling,™ and held
that equitable tolling did not apply because the Nelson childrens® reliance on Tinkcom's
assurances was nol “reasonable or made in good faith,” and bacause it “declined to
apply” the dectrine of equitable wolling. (APP. 13-15, 5.R. 181-183.)

In making these rulings, the wial court accepted as true several allegations made
by one of the Defendants” attomeys in an e-mail attached to the Amended Complaint,
even though the attorney ‘s allegations flatly contradicted several paragraphs of the
Amended Complant, (APP 4, 57; 5.R. 172, 97.) And, because the trial court

erroneously adopted Welch's mischaracterizations, 1l did not even address the Nelson

' The trial court held two hearings because Defendants scheduled a 30-minute hearing for
October 4, which was insufficient time to hear the parties” full arpuments. (S.R. 290-292;
10/4/2023 Hearing, 15:18-16:24.) The hearing resumed on October 23, 2023,

6



Estate’s equitable estoppel or fraudulent concealment arguments. The Nelson Estate
appeals from the trial court’s rulings.
STATEMENT OF THE FACTS

1. The Nelson Estate’s Business Interest and Tinkeom's promises to compensate
them.

In November 2005, Tinkeom purchased a partial ownership interest in the
Business. (APP 19, 5.R. 59, First Amended Complaint § 7.) Tinkcoms elose friend Dr,
Melzon paid $50,000 on Tinkeomn's behail, thereby funding Tinkcom’s entire up-front
payment for the Business. (APP. 19, 8.R. 59, First Amended Complaint §8.) In
consideration of the payment, Tinkcom pranted Dr. Nelson a fifty-percent interest in the
Business (the “Agreement™), (APP 19, 8.R. 59, First Amended Complaim 1 9.)
Tinkcom and Dr. Nelson memorialized their Agreement in a written “Acknowledgemen!
of Contribution to Purchase of Business™ on November 25, 2005, which Tinkeom signed.
(APP. 1920, 32-33; 5.1, 39-60, 72-73; First Amended Complaint § 10, Ex. A}

Tinkcom later sequired ownership of 100 percent of the interesi in the Business,
subject to his Agreement with Dr. Nelson granting Dr, Nelson a fifty-percent interest in
the Business, (APP, 20, 5.R, 60, First Amended Complaint 4 11.} Tinkcom managed the
day-lo-day activities of the Business, but procured several short-term loans from Dr.
Melson te keep the business afleat. {APP. 20, S.R. 60, First Amended Complaint 9 12.)
D Nelson did not charge interest on the loans or receive any pecuniary benefit fiom
them. (APP. 20, 5.R. 60, First Amended Complaint § 13.) T Nelson also contributed to
the Business by purchasing and providing merchandise for the Business to sell, advising

Tinkcom, and helping him with the business’s day-to-day operations, among other things.



(APP. 20, 5.R. 60, First Amended Complaint ¥ 12.) Dr. Nelson had business cards for the
Business with his name printed on them. {(/d.)

Dr. Nelson died on March 13, 2013, {APP 20, S.R. &0, First Amended Complaint
% 16.) Tinkeom continued Lo operate the Business until his death on January 25, 2022,
(APE 20-21, S.R. 6061, First Amended Complaint 1§ 17-18.) In the intervening years
between the partners” deaths, Tinkcom and Dr. Nelson®s children, including Craig Nelson
and Amy Freed, kept in touch, (APP. 20, 8.R. 60, First Amended Complaint ¥ 17.)
Throughout the nine vears before his death, Tinkcom repeatedly acknowledged to the
MNefson children that their father was a part owner of the Business; accordingly, he
promised to pay them for Dr. Nelson's interest in the Business when he sold the Business
or died, {/d.) Based on Tinkeom's assurances and promises, the Nelson children agreed
to wait to be paid until ooe of those occurrences. (SR, 151.)

2. Megotiations to sell the Business and the Nelsons® exclusion from the deal and
sale proceeds,

Unbeknownst to the Nelson children, shortly before Tinkcoms death on January
25, 2022, Welch, a longtime employee of the Business, attempted 1o purchase the
Buziness from Tinkcom, (APP 21, 8 K. 61, First Amended Complaint 1 19.) After
Tinkcom's death, Welch began negotiating with the Tinkcom and Nelson Estates (o buy
the Business. (APP, 21,5 R 61, First Amended Complaint § 20.) These negotiations
inchded two proposed Asset Purchase Agreements, both of which included the Nelson
Estate as a “Seller” of the Business and repeatedly acknowledzed the Nelson Estaze’s
interest in the Business. (APP 21, 34, 36, 37, 43, 46, 48, 32: S.R. 61, 74, 76, 77, 83, B,
88, 92; First Amended Complaint § 21 Exs. B, C.) Despite these negotiations and

acknowledgements of the Nelson Estate™s interest in the Business, the Tinkcom Estate
8



and Welch abruptly ceased contact with the Nelson Estate and summarily excluded the
Melson Estate from the sale proceeds. (APP, 21, 5.R. 61, First Amended Complaint 9
22, 24.). The MNelson Estate rernained unaware of the status of the Business sale
negotiations until May 27, 2022, when the Tinkcom Estate’s atiorney confirmed that a
sale between Welch and the Tinkcom Estate for the Business had been completed without
m¢luding the Melson Estate. (APP. 62-63, 3. R. 102-103) The Nelson Estate never
recerved any proceeds from the sale of the Business in recognition of Dr. Nelson's or his
Estate’s ownership interest or contributions to the Business. (APP 21, S.R. 61, First
Amended Complaint 1 24.)

3. Missing valuables entrusted to Tinkcom for safekeeping during his lifetime.

Separate from Dr. Nelson’s Business Interest, Dr. Welson, and the Nelson children
afier Dr. Nelson's death, kept certain valuables at the Business for safekeeping pursuant
to agreements with Tinkcom during his lifetime. (APP. 22, S.R. 62, First Amended
Complaint §F 25, 26.) Aler Tinkcom’s death, the Nelson children discovered some of
these valuables were missing including, but not limited to, gold Krgerand coins. [APP.
22, 5.R. 62, First Amended Complaint 9 27-29.) The Melson children also learned that
Delendants were asserting title (o the valuables. (fd) This lawsuit followed.
ARGUMENT
The Court should reverse the tnal court’s order disrmissing the Nelson Estate’s

First Amended Complaint and remand the case for further proceedings and diseovery on
each of the Nelson Estate’s claims, The trial court erroneously held that the Nelson

Estate’s claims against Defendants automatically accrued upon Dr. Nelson’s death in



2013, and that the applicable statutes of himitations expired seven years thereafter.’
However, as pled in the First Amended Complaint, the Nelson Estate’s claims could not
have accrued earlier than January 25, 2022, when Tinkcom died. meaning the Nelson
Estate brought its claims well within the six-vear statute of limitations for those claims.
SDCL § 15-2-13, Respecting the Nelson Estate’s Business Tnterest claims, the Nelson
Estate did not have notice of their claims sufficient to cause the statute of limitations to
acerie until they were wrongfully excluded from the sale proceeds of the Business,
Respecting the Nelson Estate’s conversion claims, the Nelson Estate's First Amended
Complaint pied the Nelson Estate did not have notice of their claims until they discovered
missing valuables sometime after Tinkcom™s death, Even if the Nelson Estate’s claims
accrued sooner than early 2022, which they did not, Tinkcom's conduct before his death
estops or otherwise bars the Defendants from arguing the statutes of limirations for the
Nelson's clabms expired,

L. This Court’s de novoe standard of review is critical and dispositive,

The parties disputed the type of motions brought by Defendants. Before filing
Answers, Defendants filed motions entitled “Motion for Judgmen: on the Pleadings™ and
“Motien for Judgment on the Pleadings and Motion to Dismiss,” raising expiration of the

applicable statutes of limitations as a defense.’ {S.R. 108-138) Because the mations

* The trial court held that the six-year statute of limitations for the Nelson Estate’s claims
under SDCL § 15-2-13 were tolled for one vear by operation of estate and probate law,
citing SDCL § 29A-3-109. (APP. 10, S.R. 178)
1 Defendants raising & statute of limitations defense before filing an Answer was
improper under South Dakota law, “The obiection that the action was nol commenced
within the time limited con only be taken by answer or other respansive pleading.”
SDCL § 15-2-1 (emphasis added), se¢ alse SDCL 15-6-8(c) (characterizing a statute of
limitations defense as an affirmative defense that must be pled). In Gurhmiller v Deloitie
10



wiere filed before Defendants filed their Answers, it was improper for the trial court to
construe the Motians as mofions for judgment on the pleadings and not as mations to
dismiss. {APP, 5-6, SR 173-74.) See SDCL § 13-6-12(c) (“After the pleadings are
cloyed butl within such time as not to delay the wial, any party may move for judgment on
the pleadings.”} (emphasis added}; see alyo SDCL § 15-6-T{a) (defining “pleadings™); see
alse Healy Ranch Pship v Mines, 2022 8D, 44, 931, n. §, 978 N W.2d 768, 777 n. &
(comstruing an untimely motion to dismiss as @ motion for judgment on the pleadings).

Regardless, the legal standards governing both types of motions are identical.
This Coutt reviews “a ruling granting a motion for judgment on the pleadings de nove.”
Silota v. Imhoff & Assocs., PC, 2020 5.D. 55,9 12, 949 N.W.2d 869, 873 (citing N Am.
Truck & Trailer, Inc. v M .C.J Comme'n Servs., fnc, 2008 5.1, 45,96, 751 N.W.2d 710,
712 (discussing @¢ movo standard of appellate review for motions to dismiss under SDCL
§ 15-6-12(b)). Under a de novo standard of review, “no deference [is] given fo the trial
court’s legal conclusions.” Fodress v City of Siowx Falls, 2020 S.D. 43,9 9. 947 N W.2d
619, 624 (internal quotation omitted).

south Dakota’s Rules of Civil Procedure “are modeled afler the Federal Rules of
Civil Procedure[.|" Healy Rancht P ship, 2022 8.1 at 4 32 (citing Sisney v Best Inc.,

2008 8.D. 70,9 7, 754 N.W.2d 804, 808). Importantly, SDCL § 15-6-12(c) is

& Toueke, LLP, this Court reversed a trial court’s decision granting a motion to dismiss
based on & statute of limitations defense. 2005 5.0, 77,9 §, 699 N.W.2d 493, 497. The
Court held that a statute of limirations defense is an affirmative defense on which a
detendant bears the burden of proof, that a motion to dismiss s not a responsive pleading
under SDCL § 15-2-1, and neted that no responsive pleading had been filed in the case.
fd. The trial court committed reversible ermor by granting a motion to dismiss baged on a
statute of limitations defense. Like the defendants in Guehmiller, Defendams did not
raise their statute of limitations defense in a responsive pleading, as required by SDCL &
15-2-1, so the trial court erred by granting Defendanis’ motion,
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substantively identical to FEn, B Civ. B 12(c) and {d). Thus, Defendants” motions for
judgment on the pleadings under South Dakota law should have been adjudicated as they
wirdld be under the Federal Rules.

When considering a motion for judgment on the pleadings, a court “view[s] all
facts pleaded by the nonmoving party as true and grant[s] all reasonable inferences in
favor of that party.” Poehl v Countrywide Home Loans, Ine., 528 F3d 1093, 1096 (3th
Cir. 20083, “A motion for judgment on the pleadings is evaluated under the same standard
ag a Rule 12{(b}(6) motion to dismiss for failure to state a elaim.” Treimert v Crty gf
Washingion, 2015 WL 999869 at 3 (D Minn, Mar. 5, 2015); see alse Flandreau Santee
Siouo Tribe v Gerlach, 162 F.Supp.3d 888, 891-2 (D.5.D. 2016} (holding a motion for
judgment on the pieadings is “analyzed under the same rubric as a Rule 12(b)(6) motion,”
and “the factual allegations of a complaint are assumed frue and construed in favor of the
plaintift, *even if it strikes a savvy judge that actual proof of those facts is improbable.”™.
“Courts follow a *fairly restrictive standard” in ruling on 12(c) motions, as ‘hasty or
imprudent use of this summary procedure by the courts violates the policy in favor of
ensuring to each litigant a full and fair hearing on the merits of his or her claim or
defense,"” Wellin v Wellin. 2014 WL 234216 a1 *2 (D.5.C. Jan, 22, 2014) (citing Wright
and Miiler § 1368 (3d ed 2011)). "Ultumately, *a defendant may not prevail on a motion
for judgment on the pleadings if there are pleadings that, il proved. would permit
recovery for the plaintiff,"™ Jd, {citation omitted).

Accordingly, Defendants” untimely motions for judgment on the pleadings—
which are legally equivalent to motions to dismiss—are subject to this Court’s well-
established disfavor of motions 10 dismiss. “[A motion te dismiss] is viewed with

12



disfavor and is rarely granted.” Guthmiller, 2005 5.0, at €4, South Dakota'’s Rules of
Civil Procedure “favor the resolution of cases upon the merits by trial or summary
judgment.” N Am. Truck 2008 5.1, a1 5 6. “When reviewing orders on a modion io
dismiss, this Count accepts the facts alleged in the complaint as alleged as true and
construes them in the light most favorable to the pleader” Juchr v Schulz, 2024 8.D. 46,
1 8 (queting Paul v Bathurst, 2023 5.1, 56,9 2, 997 N.W.2d 644, 547).

Regardless of what the Drefendants called their motions, the trial court was
required to assume that all facts pled in the Nelson Estate's First Amended Complaint
were (rue, and resolve all reasonable inferences and doubts based on those facts in favor
of the Melson Estate. Instead, the trial count questioned the veracity of the facts pled by
the Nelson Estale, construed inferences against the Nelson Estate by adopting as true
facts alleged by Defendents that were contrary 1o facts pled by the Melson Esiate, and
resolved factual disputes in Defendants’ favor, See Slora, 2020 5.0, at ¥ 12 (“[Judgment
on the pleadings] iz only an appropriate remedy to resolve issues of law when there are
no disputed facts.™} (quoting Leesch v. Ciry of Huron, 2006 5.D. 03, 9 3, 723 N.W.2d 694,
693). By questioning the veracity of the allegations pled in the operative pleading,
adopiing factual allegations made by one of the Defendants” lawyers in an e-mail attached
to the pleading, and resolving factual disputes in Defendants’ favor, the trial court failed
to apply the appropriate legal standard. As discussed further bebow, this failure led the

trial court to reach the incorrect decision in every possible way.



Il The trial court fafled to assume the First Amended Complaint’s
allegations were true, and failed to draw all factual inferences and
resolve all factual disputes in the Nelson Fstate's favor.

The trial court particularly emed by adopting unsupported assertions made by the
Tinkcom Estate's attorney in an e-mail attached to the First Amended Complaint and
resolving that the Nelson Estate was unrcasonable in its actions, contrary to this Court's
standard of review. See Juchr, 2024 5.D. at % 8. Further, and dispositively, the trial
court’s rulings were conirary to the plendings in the First Amended Complaint.

A, The trial court erroneousty adopted the moving parties”
allegations, which were contrary to those stated in the First
Amended Complaint, and impreperly construed facts in their
favor.

When & court considers a motion to dismiss or motion for judgment on the
pleadings, it 15 avthorized to consider documents embraced by the pleadings, including
exhibils attached to the Complaint. See Darympie v Dooley, 2014 WL 1246476 at *|
(D.5.D, Mar, 25, 2014) {observing that when considering a motion for judgment on the
pleadings, “{t]he court may consider the pleadings themselves, matenals embraced by the
pleadings, exhibits attached 1o the pleadings, and matters of public record,™); see also
Kaiser Trucking, fnc. v Liberty Mut. Fire Ins. Ca., 2022 5.D. 64,9 16 n, 4, 981 N.W.2d
643, 631 n. 4 {considering document embraced by the pleadings on a motion to dismiss
without converting it to 2 motion for summary judgment). But “a plaintiff is not required
1o *adopt as true the full contents of any document attached to a complaint or adopted by
reterence.”” WINBCO Tank Ca. v Palmer & Cay of Minn., L.L O, 435 F.Supp.2d 945,

935 (3.D. [owa 2006) (internal quotations omitted), “Rather than acecpting as true ‘every

word in a unilateral writing by a defendant and attached by a plaintiff o a complaint,’ a

14



court must consider such factors as, “why a plaintiff attached the documents, wha
authored the documents, and the reliability af the documents.”” Jd. (citation omitled).

The Nelson Estate attached five exhibits to their First Amended Complaint: a
signed copy of the Acknowledgement and cover letter {First Amended Complaint 7 10,
Exhibit A); two Asset Purchase Apreements whese the Defendants listed the Nelson
Estate as a “Seller” (First Amended Complaint § 21, Exhibits B, C); an Inventory filed
during Tinkcom’s probate proceedings showing the value of the business {First Amended
Complaimnt § 23, Exhibit D} and an e-mail chain between the Tinkeom Estate’s lawyer
and one of the lawyers for the Nelson Estate to establish that ihe Tinkcom Estate
breached a contract by anticipatory repudiation (First Amended Complaint, § 34, Exhibit
E). (APP 20-23, 32-64,; 5.R. 60-63, 72-104.)

In its Memorandum Opinion, the trial court erroneously adopted 25 true several
allegations made by the Tinkcom Estate’s Jawyer in a series of self-serving e-mails that
were pari of the e-mail chain in Exhibit E of the First Amended Complaint. (APP 4, 57,
3R 97,172 But the Nelson Estate obviously did not attach Exhibit E for the purpose
of adopting an opposing party’s lawyer's seli-serving allegations, nor was it required to.
Invdeed, the allegations adopted by the trial cowrt directly contradiet the matters pled by
the Melson Estate in the First Amended Complaint. See Juche, 2024 S 1. a1 7 8.

MNevertheless, the gl court adopted the Tinkcom Estate’s lawyer's allegations to
abserve that “[n]othing in the probate of [Dr. Nelson’s] estate indicated that he had an
ewnership interest in the Business or a partnership with Tinkcom.” {APP 3-4, 57, 5%-80;
SR 171-172, 97, 99-100.) The trial court also adopted his allegations about Gary
Tinkcom finding & “death bed sales contract” between Tinkcom and Welch, the 2005
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Agreement, and a ledger showing a $50,000 loan from Dr. Nelson to Tinkcom that was
later paid off. (fd.)* The trial court adopted the assertions to hold that “Gary did not find
anything in either Tinkcom's or the Business's paperwork showing there was a
parinership between Tinkeom and Nelson.™ (fd) Further, the trigl count adopted the
assertions to hold that Gary, “out of an abundance of cavtion and under the advisement of
his attamey, . . . attempted contact with Plaintiffs and their attorney on several occasions.
Plaintiffs did not respond.™ {/d.} By material contrast, the trial court did not analyze or
adopt any of the other exhibits attached to the First Amended Complaint, including
Exhikits A, B, and C, which evidenced the Nelson Estate's interest in the Business.

By adopting one of the Defendants” attorney's version of facts underlying the
tawsuit. the trial court demonstrably failed to construe the facts pleaded in the Nelson
Estaie's favor, but did precisely the opposite. The Nelson Estate’s First Amended
Complaint directly alleged that Dr. Nelson paid Tinkcom $50,000.00 1o fund the down
pavment for the initial purchase of the Business in consideration for & fifty-percent
interest in the Business. (APP. 19, 5.R. 39, First Amended Complaint %9 8, 9.) The First
Amended Complaint did not allege the payment was a loan, or that it was paid back,
instead directly afleging that the "Nelson Estate did not receive any compensation for Dr.
Melson's interest in the business,” (APP. 21, 8.R. 61, First Amended Complaint 1 24.)
The direet pleadings in the Nelson Estate's First Amended Complaint are contrary to any

implication that the Nelson Estate did not have an interest in the Buginess. The Nelson

* The trial coun’s erroncous adoption of the assertion that the loan was repaid, for
example, led the trial court to erroncously determine that the Nelson Estate’s cause of
action “accrucd at the time Tinkcom repaid the startup loan,” even though that assertion
was flatly contradicted by the First Amended Complaint. (AP 012.)
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Estate was entitled to have these facts deemed true. Instead, the trial court erroncously
adopted one of the Defendants’ attorney™s versions of events when ruling on Defendants’
dispositive motion. This was ermor.

B. The trial court improperly resolved the factual dispute whether
the Nelsons® reliance on Tinkcom’s promises was reasonable or in
good faith,

The trial court’s failure to asswme the pleaded facts as true led it to impermissibly
make a crucial Tactual determination when concluding that the Nelson childrens’ reliance
on Tinkeom’s promises to pay them for Dr. Nelson’s interest in the business was not
“reasonable or made in good faith™ (APP. 14, S.R. 182} But, a guestion of
rensonableness 15 2 “question of fact for a properly instrucied jury, not a guestion of law.™
Janis v Fineh Co , 2000 8.D. 27,9 24, 780 N.W 2d 497, 505. The trial court also
speculated on things the Nelson Esiate could have done to “protect their alleged interests
in the Business,” such as by making a written demand for pavment under the partnership
statutes, retaining legal counsel, and attempting 1o get Tinkcom's “alleged oral promises
in writing.” (7d.). As demonstrated in more detzil below, the trial court™s substitution of
its judgment of reasonableness for that of & jury’s was reversible error. Jd. The tnal
couft’s reselution of this factual issue, standing alone, wamrants reversal,

HI.  The Nelson Estate’s claims acerued no earlier than January 25, 2022,

Most critically, the tnal court’s failure 1o apply the correet legal standard led it to

err in holding that the Nelson Estate’s Business Interest and conversion claims accrued in

20135 (APP 12, S.R. 11.) Under SDCL § 15-2-13, actions “can be commenced only

* The parties do not dispute that South Dakota's six-year statute of limitations under
SDCL § 15-2-13 governs the Nelson Estate’s claims. (SR 114, 116.)
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within $1x years alier the cause of action shall have accrued|.]” The parties dispute when

and how the Business Interest and conversion claims acerued. The trial court erred by

dismissing the MNelson Estate’s Business Interest and conversion claims because the

parties’ disputes about the dates of accrual constitute questions of fact and because the

Melson Estate's claims accrued no earlier than when Tinkcom died on January 25, 2022,

A. The trial court improperky resolved the parties” factual disputes

about when the Nelson Estate’s claims accrued; and the First
Amended Complaint establishes those claims acerued no earlier
than January 25, 2002.

The parties’ disputes regarding when the Nelson Estate’s claims accrued are
questions of fact for the jury. Under SDCL § 15-2-13, “[wlhile the question of whar
constitutes accrual is one of law, the question of when accrual occurred is one of fact
generally reserved for tial.™ Huron Center, Inc. v, Hemry Carlson Co., 2002 8.0, 103, 9
11, 650 N.W.2d 544, 548 (Wissink v. Van De Siroer, 1999 5D, 92, 911, 598 N,W.2d 213,
215-16] {emphases in original). “Because the peint at which a period of limitations
begins to run must be decided from the facts of each case, statute of limitations questions
are normally left for a jury.” E Side Lutheran Church of Siowx Falls v NEXT, Inc., 2014
5.0, 59,9 11, 852 N.W.2d 434, 438 (quoting Strassburg v Citizens Stare Bank, 1998 5.D.
72,0751 NW2d 510, 513). Resclving a tactual dispute about a claim’s accrual date at
the motion to dismiss or motion for judgment on the pleadings stage is therefore
reversible ermor,

In Wissink v Fan De Stroer, for example, this Court considered whether claims for

breach of contract, conversion, unjust enrichment, and breach of parinership obligations

accrued under SDCL § 15-2-13. 1999 8.0, at § 8. Like the Defendants in this case, the
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defendants in Wissink moved fo dismiss based on the statute of limitations.® Jd, The
parties disputed the date on which the claims accrued. [ at § 15. The plaintiff, Wissink,
argued that the claims accrued when the defendants breached their agreement by
withdrawing money from the business. fd. at 17 13, 15. The defendants claimed that the
claims accrued earlier, when the plainiifT failed 10 exercise an option to purchase
property, or altematively, when he stopped receiving financial information abouwt the
business. fd. Observing that ¢laims under SDCL § 15-2-13 accrue upon actual or
constructive notice to a plaintiff, this Court held the parties”™ “disputed time of nofice is
sufficient to establish that genuine issucs of material fact still exist regarding the date of
accrual.” K at ] 15 Accordingly, the Court beld that summary judgment was improper
and a finder of fact should decide the date of accrual. fd.

Similarly, in Huron Center, this Court held that the parties” dissgreement about
when the plaintiff “should have known that Defendants committed a breach|]” constituted
a genuine dispute of matesial fact and remanded the case “for a determination of when
[plaintiff] should have known of Defendants’ allaged breach.™ 2002 5.D. at 1§ 18-19.
Further, in £ Side Lwtheran, a church sued its construction manager in July 2011 based
on wiler leaks in the church’s roof that began immediately after its construction was
completed. 2014 5.0, pe Y 3. The construction manager argued the stamte of limitations
under SDCL § 15-2-13 expived because the church had notiee of the leaks seven vears
earlier. Jel at § 6, This Court held that issues of material fact about the church’s notice of

construction defects and design errors precluded summary judgment becanse “it is up to

® In Wissink, the trial court construed the defendents' motiom as & motion for SUMTIMETY
Judgment, 1999 5.0, aty &.
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the trier of fact to determine whether [the church’s] actuel notice of the water infiliration
constitutes a sufficient circumstance™ to constitute notice of the construction and design
defect claims. fd at §15. Accordingly, the Cowt held that “[o]n remand, the tner of fact
must parse out which alleged deficiencies have a sufficient relationship to the water
infiltration to put [the church] on actual or constructive notice of the alleged deficiency.™
id.

How this Court in £ Side Leutheran determined that some claims were barred by
the statute of limitations, and some were not, is particularly instructive here. The
church’s claims that were directly related to water damage infilteation were precluded
because the church undisputedly had netice of the possible water infiliation problems
when the water infiltration occurred, but the church’s construction defect and design
errors claims were not barred, because the water infiltration did not necessarily provide
natice of the construction and design defect claims. 2014 8.0 at ¥ 12. The Nelson
Estate’s claims are distinguishable from East Side Lutheran's water infiltration claims,
but analogous to East Side’s construction defects and design errors claims, For example,
il the Nelson Estate’s claims were directly related to Dr. Nelson’s death, suchasa
wrongful death claim, they would likely have notice of claims. Just as a party would
have notice of a potential water infiltration claim once the party knew about the water
infiltration itself, it would also have notice of a potential wrongful death claim upon the
occurrence af the death itsell, Instead, the Nelson Estate’™s claims are, at most,
tangentially related to Dr. Nelson's death and only by operation of law, like East Side

Lutheran's construction and design defects claims, which required a jury to decide when



a ptamtiff has sufficient notice for acerual of a claim. See £ Side Lutheran, 2014 5.0 a1
%15,

In sum, the parties” disputes about when the Nelson Estate’s Business Tnterest and
conversion claims acerued constitute questions of fact, which a jury should resolve, The
Melson Estate’s claims accrued in early 2022, when Tinkcom's Estate failed 1o fulfill
Tinkeom's promise W pay the Nelson Estate any proceeds from the sale of the Business.
Defendants argued {and the trial court erroncously ruled) that the Business Interest claims
automatically accrued on March 13, 2013, and the conversion claims on April 13, 2013,
based on when Dr, Nelson died, (APP, 12-13, 8.R. 180-81.) But the partics’ genuing
dispuies of fact about the dates of accrual preclude dismissal based on a motion for
judgment on the pleadings or motion 1o dismiss, See Wissink, 1993 5D, at 13, As
such, the Court erred by granting Defendants” dispositive motions despite these material
dispiutes,

B. The Nelson Estate’s Business Interest elaims could not acerue until
they suffered harm and had notice of it.

Even setting aside the perties’ disputes about the time of accrual, the trial court
erred by holding that the Nelson Estate’s claims endisputedly accrued on the occurrence
of Dr. Nelson's death under South Dakota Partneeship law. (APP. 12, S.R. 180.) Under
SDCL § 15-2-13, “[a]n action accrues when ‘the plaintiff has actual nofice of a cause of
action or is charged with notice.™ Wisyink, 1999 5.D. at § 13 (guoting Srrassburg, 1998
S.D. at § 19). “Actual notice consists in express information of a fact,” E Side Lutheran,
2004 5.0, 59 ar § 10 {guoring SDCL § 17-1-2). “Constructive notice is notice imputed by

law to a person not having acmal notice.” Jd. (guoting SDCL § 17-1-3). “Staluies of
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limitation begin to run when plaintiffs Grst become aware of facls prompting a reasonably
prizdent person to seek information about the problem and its cause.” Jd. at Y 14 (quoting
Strassburg, 1998 5.1, at Y 13). “In all cvents, a claim accrues and limitations become its
course when a person ‘has some notice of his cause of action, an awareness either that ke
fras suffered an injury ar thel another person has committed o legal wrong which
wliteatedy may resalt in harpt fo Al Spencer v Esrate af Spencer, 2008 5.D. 1299
16, 739 N.W.2d 339, 544 {emphasis added) (guoting Haberer v. First Bank of South
Diestora, 429 N.W.2d 62, 68 (S.D. 1988)).
1. The Nelson Estate did not have notice of its claims until

Tinkeom's promise to the MNelson children was breached

and the Nelson Estate became aware of the breach.

Under these established principles, the Nelson Estale's ¢laims could mit have
scorecd, and did not accrue, until after they had notice in early 2022 that the Business
was s0ld without them, and without their receipt of any of the sale proceeds. (APP. 21,
=.R. 61, First Amended Complaint §Y 22, 24.) Until then, the Nelson Estate could not
have been aware that they had “suffered an injury or that anather person [had] committed
a legal wrong which ultimately may result in harm to him™ because no injury or legal
wrong had harmed them. See Spencer, 2008 5.D. st 16, Before the sale, no one,
including Tinkcom, Welch, or the Tinkeom Estate, had taken any adverse actions against
the Nelson Estate’s Business Interest or repudiated that interest. Even if they had, the
Nelson Estate did not have notice of it umil after Tinkeom's death, (APP. 20-21, 23, 63;
S.R. 60-61, 63, 103; First Amended Complaint 19 17, 24, 34, Ex E)} Therefore, the
claims did not acerue, and the Melson Estate did not have notice of such claims until
20232, after Tinkcom's death and the subsequent sale of the Businass.
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Despite these sssumed true facts, the trial court erronecusly held, as a matter of
law, that the Nelson Estate’s Business Interest claims automatically acerued when Dr.
Nelson died on March 13, 2013, based on the purported operation of South Dakota
partnership law, (APP 12, S.R. 180) The trial court ruled that Dr. Melson and Tinkcom's
husiness relationship was an implied partnership under SDCL § 48-7A-202, (APP 7,
5.R.175.) The trial court then specifically held that SDCL § 48-TA-701(e) triggered
accrual of the Business Interest claims, wrongly asserting that the statute iz gelf-
execuling, and automatically requires a dissociated parmer to demand that the partnership
purchase the partner's inferest when the partnership does not dissolve and wind up.

(APP. 212, 8.R. 1 77-180.) The trial court’s holding 15 ervor.

South Dakota’s partrership statutes generally provide that a partner may maintain
a lawsuit against the partnership or another partner, inclueding for a dissociated pariner to
have his interest in the partnership purchased, SDCL § 48-TA-405(bN2Kii). However,
the same statute explicitly states that “ftfhe acerual of, and any time initation on, a right
of action for a remedy under this section iy governed by orher law.” SDCL § 48-TA-
403{¢) (emphases added). As such, the accrual rules under South Dakota’s statute of
limitations and repose statutes in SDCL Ch. 15-2 govern the accrual of claims and
limitations durations for South Dakota Partnership law, See Berfelsen v Allsiaie Inx. Co.,
200950, 21,9 13, 764 N.W.2d 495, 499 (holding that clear statutary language controls
interpretation of statules). For this reason alone, the wial court’s holding that the
Farinership statutes govern acerual and time limitations for the Nelson Estate’s claims
despite the statutory mandate that “other law™ governs acerual and time limitations on
rights of action under the Partnership statutes is ervor. {(APP. 10, S.R. 178)
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Nevertheless, the trial court erroncously held that the Nelson Estate was required
to initiate a buyout or assert a claim for its Business Interest within seven vears of Dr.
Melson's death. (APP. 12, 5.R. 180.) Even if partnership law operated to affect the
statute of limitations for the Business Interest claims, which it does not, it did not do so
because the conditions for triggering the time limits in the partnership statutes did not
occar and were not pled in the First Amended Complaint.

Under South Dakota Parinership law, the death of a putative partner like Dr,
Melson has the legal effect of causing the partner’s dissociation.” SDCL § 48-TA-
601(Tui) 1f the dissociation canses dissolution and winding up of the parinership
business, Article 8 of the Parinership statutes applies. SDCL § 48-7A-603(a). If not,
Article 7 of the Partnership statutes appliss. [d. Here, Article 7 applies because there is
no allegation that the Partnership was dissolved and wound up afier the dissociation?
Therefore, Article 7 of the partnership statutes governs the legal effect of Dr. MNelson's
dissociation from the partnership upon his death,

Contrary to the trial court's helding, Article 7 does not fix any specific time limits
for a dissociated partner 1o bring a claim against the remaining partner or partnership for
a buyout, as authorized by SDCL § 48-TA-205(bW2)ii). Instead, Article 7 delineates a
mandatory buyoul process (0 purchase the dissociated partner's interest (SDCL § 48-TA-

701}, limits the dissociated partner’s ability to bind the partnership (SDCL § 48-TA-T02),

! The parties do not dispute that Dr, Nelson was dissociated upon his death under SDCL §
48-TA-BOT(TY(H), if Dr. Nelson's and Tinkeom’s business arranpement was a partnership.
A SDCL § 48-7A-801 delineates events that cause the automatic dissclution and
subssguent winding up of a partnership; none of those occurrences are alleged to have
happened here. Instead, the First Amended Complaint alleges, and the parties do not
dispute, that the Business continued to operate after Dr. Nelson died.
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and diclates the partners’ ligbility to third parties (SDCL & 48-7A-703). Contrary 10
South Dakota law governing the accrua) of claims, the trial court held that SDCL § 48-
TA-T01 controlled to cause accrual of the Nelson Estats’s claims because they had a right
to a buyout upon Dr. Nelson's dissociation by death. (APP 12, S R. 180.) The trial court
held that becausc of the Nelson Estate’s mere right to a buyout upon Dr. Nelson®s death
and dissociation under SDCL § 48-7A-701, they were required to bring their claim for a
buyout within seven yvears of that date.

But on the contrary, the plain text of SDCL § 48-7A-701 does nol contain any
time limits if the dissociated partner or the remaining partner and partnership do not
initiate the buyout process. Instead, the statute sets desdlines that are triggered only affer
at least one of the parties—whether the diszociated partner or the remaining partner and
partnership—decide 1o initiate the buyout process. Under SDCL § 48-7TA-T01{), the
remaining partnet or partnership may initiate the dissociated partner's buyout by
tendering payment or an offer to pay the dissocisied partner. See aiso SDCL § 48-TA-
T01{a) (“the partnership shall cause the dissociated partner’s interest in the partnership to
be purchased for a buyout™). Such payment or offer o pay triggers a 120-day deadline
for the dissociated partner to commence a lawsuit against the partnership if the
dissociated partner does not want 10 accept the offer, ld. [mportantly, there is no
deadline in SDCL § 48-TA-T01 or any of the parinership statutes for the remaining
partirer or partnership o make such a payment or offer. It is undisputed oo such offer
was ever made to the Nelson Estate. (S.R. 304, 1¥23/23 Hearing Teanscript (11:13-20.)

Alternatively, the dissociated partner may tender a written demand for pavment of
the buyout for the interest, SDCL § 48-TA-T01{e) and (1), IF, after such a demand, the
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partics cannot agree on a buyout price within 120 days after the written demand for
payment is tendered, the remaining partner or partnership “shall pay, or cause 1o be paid,
in cash” the estimated buvout price, subject 10 interest and any applicable offsets. SDCL
§48-7A-701(e). In turn, the remaining partner or partnership’s payment or offer to pay
triggers another 120-day deadline for the dissociated partner to commence a suit if they
div mot want o accept the payment or offer to pay. SDCL § 48-TA-TO1(3). Alternatively,
if the parineeship fails to make such a payment, the dissociated partner must commence a
lawsuit within ong year afier tendering the written demand for payment. SDCL § 48-TA-
T01(e). Here, too, there iz po deadline in SDCL § 48-7TA-701 or any of the partnership
siatutes for the dissociated pertner to make such a written demand. It is undisputed the
MNetson Estate made no such written demand. (S.R. 304, 10/23/23 Hearing Transcript
{11:13-20.)

Here, the First Amended Complaint does not allege that either of the triggering
events listed in SDCL § 48-7A-701 occurred. The Melson Estate did not initiate the
buyout process by tendering a written demand for payment; nor did Tinkcom pay or affer
to pay the Nelson Estate a buyout, Indeed, the assumed-true facts arve that Tinkcom
assured the Nelson children he would initiate a buyout later—either upon his death or the
sale of the Business. As such, the applicable deadlines in SDCL § 48-7A-701 1o bring &
lvwsuit were not triggered, even assuming SDCL § 48-7A-71 controls acerual and
commencement of the statute of limitations, which it does nat, Tnstead, the partics
declined to nitiate the buyout process until, as Tinkcom asserted during his lifetime,
Tinkcom sald the Business or died. Tinkcom died on Janwary 25, 2022, {APP. 21, 61,
First Amended Complaint§ 18.} The Business was subsequently sold sametime before
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May 27, 2022, {(APP. 63, SR 103.) As such, the Nelson Estate was under no obligation
to bring a lawsuit until their claim acerved by their interest being improperly sold inearly
2022, Even if South Dakota Partnership law applied to set a limitations period o bring a
claim, none of the circumsiances required to trigger a limitations period for a claim
occurred here.

2. The trial court erroneously applied the applicable statute of
limitations as if it was a statute of repose.

The trial eourt acknowledged that “Article 7 does not provide & time limit within
which a pariner must make the requisite written demand for buyout,” demonstrating the
trial court appreciated the plain language of SDCL § 48-TA-TOL. (APP. 9. 5R. 177}
Mevertheless, the trial court made the inconsistent finding that, because the Nelson
Estate’s right to demand payment arose at the same time Dr. Nelsoa™s would have, ie., on
his death, “[the Nelson Estate’s] cause of action accrued on March 13, 2013, the date of
[De. Nelson's] death and dissociation™ {APP. 12, S.R. 180.)

This ruling, namely, that the Nelson Estate's claim astomatically accrued on the
date of Dr. Nelson's death and dissociation, withow regard 1o the other facts the Meison
Estate pled, 1.2, those related to the Nelson Estate’s notice of their claims and Tinkcom’s
representations regarding when the Melson children would be paid, were inconsistent
with the rule that statutes of limitations defenses are resolved on the specilic facts of each
case, not simplistic bright-line mules. See £ Side Lutheran Church of Sloux Falls, 2014
S0 39 at 11, 832 N.W.2d at 438, Becanse the trial court ignored these other facts, it
effectively converled the statute of limitations articulated by SDCL § 15-2-13 ino a

statutc of repose. This is error.
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“[T]he differences between statutes of limitation and statutes of repase are
substantive, not merely semantic.” Pitt-Hart v Sanford USD Medical Cenver, 2016 5.D,
33,9 17,878 N.W.2d 406, 413, “A statute of limitations creates a ‘time limit for suing in
a civil case, based on the date when the claim accrued ™ Jd. at 9§ 18 {guoting CTS Corp
v. Waldburger, 134 §.Ct. 2175, 2182 (2014)). Meanwhile, a statute of repose is measured
not from the date of accrual, but from the occurrence of the defendant’s last culpable act
or omission. See id.; see also SDCL § 15-2-14.1 {setting date of commencement of
period of repose from the last culpable act or omission); see alye SDCL § 13-2A-1
{setting date of commencement of period of repose from date of substantial completion of
constraction). [n Piti-Hart, this Count held that the reason the statute of repose for
medical malpractice actions “is an occurrence rule, however, is simply becausc it s a
statute of repose, which by definition begins running upon the occurrence of a specified
event rather than the discovery of a cause of action.™ fd. a1 9 19 (discussing SDCL § 15-
2-14.11

Cantrary to Defendants’ argument and the trial court’s holding, the plain language
of SDCL § 15-2-13 and this Court's holdings about the same slearly demanstrate that
SDCL § 15-2-13 is a statute of limitations and not a statute of repose. SDCL § 15-2-13
{“the following civil actions . . . can be commenced only within six years after the cause
of action shall have accrued[|”); see aivo Wissink, 1999 8.D. at §9 11, 12 (discussing
SDCL § 15-2-13 as a statute of limitations); see afvo E Side Lutheran, 2014 S.D. at 1 9
(*"The partics agree that the six-vear statute of limitations prescribed by SDCL § 15-2-13

controls Fast Side’s claims.™).
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As such, the MNelson Estate’s claims accrued when they had notice of their claims,
which happened no earlier than 2022 when the Tinkeom Estate failed to follow through
on the promises Tinkcom made 1o the Nelson children during his life, not immediately
upon the occurrence of Dr, Nelson's death and dissociation in 2013, Even if South
Dakota Partnership law applied to limit the claims, none of the events contemplated by
the buyout stawute, which the trial court held applied to cause the Nelson Estate’s claima
to aceree, had occurred. More importantly, the harms that occurred, i.e., the Nelson
children not being paid as Tinkcom promised. and conversion, could not have accrued
until after Tinkcom, not Dr. Nelson, had died. Therefore, as a matter of law, the Nelson
Estate’s claims accrued only after they suffered a legal injury when Defendants sold the
Business without sharing the sale proceeds with them, and when the Nelson Estate had
notice of the imjury.

C. The Nelson Estate’s conversion claims did not accrue until they
had notice of the missing valuables and that the Defendants
claimed title to them.

MNext, the trial court erred by holding the statute of limitations expired for the
Nelson Estate’s conversion claims related to property entrusted to Tinkcom for
safekeeping.” The trial court erred by holding. as a matter of law, that the conversion
claims accrued on April 30, 2013, on the occurrence of Craig Nelson and Amy Freed
being named co-personal representatives of the Nelson Estate, one month after Dr.

Melson's death, under a South Dakota probate siatute, (APF. 12213, S.R. 180-81))

* The parties do not dispute SDCL § 15-2-13(4) applies to the Nelson Estate’s conversion
claims. {3.R. 116.)
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“Conversion is the unauthonzed exercise of control or dominion over personal
property in a way that repudiates an ownet’s right in the property or in a manner
inconsistent with thet right " Johrson v Morkve, 2022 5D, 57, 9 59, 980 N.W.2d 662,
678 (citation omitted). “[The foundation for a conversion action ‘rests upon the
utwarranted interference by defendant with dominion over the property of the plaintiff
from which injury to the latter results."™ Jd, (ciiation omitted). Here, the Nelson Estate
was not aware, and could not be aware, of whether Tinkcom was exercising unauthorized
control or dominion over their personal property and repudsating their rights to the
interest in it before he died. As pled in the First Amended Complaint, the Nelson Estate
entrusted certam valuables to Tinkcom for “safe keeping™ at the Business. (APP. 22, 5.R.
26, First Amended Complaint § 26.) The First Amended Complaint did not plead that
Tinkcom did anything other than keep the property at the Business for the benefit of the
Melson Estate. It did not plead that Tinkcom repudiated the Nelson Estate’s interest in the
valuables., As such, the Melson Estate’s conversion claims did not acerue until aller
Tinkeom died in 2022, when they discovered the valuables were missing, and Defendants
wrongfully asserted title to the valuables.

The trial court erroncously adopted Defendants’ argument that Scuth Dakota's
probate statutes automatically caused the Nelson Estats’s conversation claims to accrue—
the same eror it made regarding the Business [nterest claims, (APP. 12-13; SR 180-81))
The trial court erronecusly held that SDCT. § 29A-3-700 causad the Nelson Estate’s
claims to automaticslly commence on a certain date, instead of when they had notice of
claims, (fd) Asdemonstraied above, accrual under SDCL § 15-2-13 does not oceur on
the set date of an occurrence or event, but rather, when a plaintiff has notice of their
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clims, See Wissing, 1999 5.1, at§ 15, Second, the trial court’s interpretation of SDCL §
29A-3-T09 is improper. Under SDCL § 20A-3-709, a personal representative “shall take
possession or control” of the decedent’s property. {emphasis added). Here, although the
Melson Estate did not take physical possession of the valuables, they maintained contrm]
of the items by choosing 1o keep them in the Business's safe under an agreement with
Tinkeom. The First Amended Complaint does not plead that the Nelson Estate ceded
control of the valuables to Tinkcom for him to do whatever he pleased with them.
Instead, the Nelson Estate kept the valuables there for ®safckecping.” (APP 22, S.R. 24,
First Amended Complaint ¥ 26 (emphasiz added).) The tvial court’s holding is contrary to
the plamn language of SDCL § 29A-3-709, and is inconsistent with South Dakota law
governing accrual of claims under SDCL § 15-2-13. The Nelson Estate did not lose its
possessory interest in the valuables by agreeing with Tinkcom to keep the valuables at the
Business. Rather, the Nelson Estate’s claims accrued when Defendants wrongfully
asserted the valuables were not the Nelson Estate’s and the Nelson Estate discovered they
ware missing,

I¥.  Tinkeom’s promised to the Nelson children after Dr, Nelson’s death
estopped or otherwise barred Defendants from asserting a statute of
limitations defense.

Finally, the trial court erred by holding “equitable tolling” did not apply to toll the
expiration of the statute of limitations. {APP. 15, S.R. 183.) The trial court’s holding was
erroneous primarily because the Nelson Estate did not argue for “equitable tolling.”
Instead, the Nelson Estate argued that the distinet doctrines of equitable estoppel and
fraudulent concealment applied 1o bar Defendants from even ssserting expiration of the
statute of limitations as a defense. (S.R. 150-152.) Defendants wrongfully construed the
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Nelson Estate’s equitable estoppel and fraudulent concealment arpuments as arguments
for “equitable tolling.™ (S.R. 161-162.) The trial court’s adoption of Defendants’
argument rélated o equitable tolling was erroneous, as was the tnal court’s failure to
consider the MNelson Estate’s distinct equitable estoppel and fraudulent concealment
arguments.

The doctrines of fraudulent concesalment and equitable estoppel, and the doctrine
of equitable tolling, are distinet in their operation and in the underlying purposes of their
application. In Daketa Truck Underwriters v 8. Dakora Subsequent Inj. Fund, this Court
distinguished the doctrines, recognizing their differing elements. 2004 8.D. 120, 19 19-
32, 689 N.W.2d 196, 202-04. The doctrine of equitable tolling applies to “extend™ a
statute of limitations petiod by twolling it. See idat 'y 1, 7, 14, 29, 31 (discussing
equitable tolling in terms of “extending” the expiration of a statute of limitations), The
doctrine of equitable tolling extends the expiration of a statute of limitations when
“incquitable circumstances not caused by the plaintif. . , prevent the plaintiff from
timely filing.” Matrer of Esrare of French, 2021 8.D. 20, § 22, 956 N.W.2d 806, §11-12
(citing Ansar v Star Brite Mowel, 2000 5D, 73,9 16, 788 N.W.2d §22, §26). Ths
threshold considerations for equitable tolling focus on the platnniff s conduct, while
considering prejudice to a defendant; timely notice of suit to a defendant, lack of
prejudice to the defendant, and reasonable pood-faith conduct on the part of the plantiff.
See Dakota Truck, 2004 5.0, at§ 24, The inquiry to apply equizable tolling focuses on
whether a diligent plaintiff is caught in an “arcane procedural snare™ preventing timely

filing of a lawsuit against & blameless defendant, Jd. a8 9920, 28, This *plaintifi-
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focused™ nature of equitable tolling caused the trial court w erronsously make a
“reasonableness™ determination regarding the Nelson Estate’s conduct.

Conversely, equitable estoppel and fraudulent concealment estop or bar
defendants from raising a statute of limitations defense based on the defendants ' conduct
preventing discovery of a cause of action. “Under certain cireumstances, a defendant may
be estopped from raising the statute of limitations defense.” Sander v Wrighr, 304
N.W.2d 896, 899 (5.D. 1986). “An estoppel arises where one party, by acts or conduct,
induces another party 10 do that which he would not otherwise have done, and is thereby
prejudiced. ™ Cooper v James, 2001 5.D. 59,9 16, 627 N.W.2d 784, 789 (abrogated on
other grounds specific to statute of repose for malpractice ¢laims). Therefore, equitable
estoppel and fravdulent concealment do not affect how South Dakota’s statutes of
limitation operate or extend an otherwise expired statute of limilations; they merely
previent a detendant from asserting the defense when the defendant engaged in conduct
that caused a delay in filing suit. See Anyon, 2000 ST, ot 9 38 (1. Konenkamp,
concurring) (guestioning apphication of equitable tolling based on languvage of statute of
limitations statutes). Resolving eguitable estoppel constitutes a guestion of fact for the
Jury. Sander, 394 K. W2d at 899,

The elements of equitable estoppel are (1) representations or concealment of facts
exist, (2) the party to whom the representations or concealment was made must have been
without knowledge of the real facts, (3) the representations or concealment must have
been made with the intenticn that it should be acted upon, and (4) the party 1o whom the
representalions or concealment was made must have relied thereon to his prejudice or
injury. Dakota Truck, 2004 5.0, at % 32,
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Here, as pled in the Firsl Amended Complaint, Tinkcom repeatedly assured the
Melson children that he would compensate the Nelson Estate for its interest in the
business when he sold the business or died. (APP. 20, 5.R. 80, First Amended Complaint
" 17.) Relying on Tinkcom's assurances, the Nelson children waited for the buyout of the
Melson Estate’s interest until one of those occurrences. If Tinkeom never planned to buy
out the Nelson Estate’s interest, the Melson children were unaware of it, and the Nelson
children relied on his representations. (fd.) The same applies for the Nelson Estate’s
conversion claim, a5 Tinkeom led them to believe they had an ongoing agreement for
safekeeping of the valuables. (APP. 22, B.R. 62, First Amended Complaint § 26.) If that
was not the case, Tinkcom misled the Nelson children, thereby estopping Defendants
from raising a statute of limitations defense.

Alternatively, fraudulent concealment bars Defendants from raising a statute of
limitations defense. For fravdulent concealment to apply, “there must be some
aftfirmative act or conduct on the part of the defendant designed to prevent, and which
does prevent, the discovery of the cause of action,” Yarkfon Crty v MeAllister, 2022
8., 37,9 34, 977 N.W.2d 327, 339 (citation omitted), 1f a fiduciary, trust, or
confidential relationship exists between the parties, “mere silence by the one under that
duty constitutes fraudulent concealment.™ [l

Under fraudulent concealment, Tinkcom's conduct bars Defendanis [rom raizing a
statute of limitations defense regardless of whether he owed a fiduciary duty to the

Nelson Estate.'" As pled by the First Amended Complaint, Tinkeom promised to the

'" As pled by the First Amended Complaint, under the Nelson Estate’s claim for breach of
fiduciary duty, Tinkcom owed a fiduciary duty to Dr. Nelson. [nthe context of
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MNelson Estate that he planned to compensate them for their interest in the business.
{APP. 20, 5 R, 60, First Amended Complaint. § 17.} Relying on this representation, the
MNelson Estate did not file suit until they discovered that the Tinkcom Estate excluded it
from the final megotiztions to the sell the business ta Welch and any of the sale proceeds
in 2022, Similarly, based on Tinkcom's conduct, the Nelson Estate was led to believe
they had an ongoing agreement for the safekeeping of their valuables. (APP 22, S.R. 62,
First Amended Complaint § 26.)

As such, Tinkcom’s repeated representztions to the Nelson Estate over the vears
after Dr. Nelson’s death estopped or otherwise barred Defendants from asserting a statute
of limitations defense, Even under the trial court and Defendant’s theory that South
Drakota Partnership and probate law applied to cause the Melson Estate’s claims to accrue
in 2013, when Dr. Nelson died, Tinkcom’s representations prevented the Nelson Estate
from initiating the buyout process or filing a lawsuit, Therefore, the trial court’s holding
that equitable tolling did not apply was error, because the Nefson Estate did not even
raise that argument. Moreover, the trial court did not rule on whether equitable estoppel
and fraudulent concealment apply. The trial court’s decision should be reversed and

remanded so a jury can decide whether equitable estoppel and fraudulent concealment

apply.

dissociation of a partner because of death, a surviving partner’s fiduciary duty transters to
the deceased pariner’s heirs and estate. “[A] partner’s fiduciary duties extend to the
estate of a deceased partner. . . . A surviving partner’s fiduciary obligations extend to the
deceased partner’s heirs and beneficiaries.” Murier of Ext. of Thomay, 532 N W.2d 676,
683-4 (NI, 1995) (citations omitted).
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CONCLUSION

The trial court erred by dismissing the Nelson Estate’s First Amended Complaint,
The Nelson Estate’s claims acerued after Ti nkcm_'n died and Defendants committed legal
wrongs and injured the Nelson Estate by excluding them from the sale proceeds of the
Business and converting cerlain valuables entrusted to Tinkcom, and when the Nelson
Estate had notice of those injuries. Ultimately, the parties” disputes of material fact about
the dates of accrual for the Nelson Estate’s claims must be resolved by a jury.
Alternatively, Defendants are estopped or otherwisc barred from asserting the statue of
limitations as a defense, given Tinkcom's promises and representations to the Nelson
children. The wial court's decigion should be reversed and the case should be remanded
so the parties can conduct discovery and proceed 1o a trial on the merits,

Dated this 3rd day of September, 2024,
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
. 85

COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT
W W V=S~ T W= T M T T ey
CRAIG NELSON and AMY FREED, as Co- 45 CIV, 23-1884
Personal Represematives of the Estate of Earl
Malson,
Plamtitd,
V8.
ORDER AND JUDGMENT

GARY TINKCOM, a5 Personal Representative OF DISKMISSAL WITH PREJUDICE
of the Estate of William Tinkeom, EDDIE
WELCH, and MERE COIN COMPANY,
LLC, d4/b/'a COINE & COLLECTAEBLES,

Defandant.

The Court filed itz Memorandun Opinion and Order Gramting Defendants” Motion for
Judgment on the Fleadings dated March 28, 2024 (“Opinion and Order). Pursuant 1o the
Court's Opinion and Order, the contents of which are hereby mcorporated by this reference, and
for good cause shown, it is heraby

ORDERED, ADJUDGED, and DECREED that Flaintiff™s First Amended Complaint is

dismizsed with prejudice and Judgment of Dismissal s entered in favar of Defendants.

BY THE COURT:

Allgst: 41272024 6:16:51 PM

Russsi, Lika
ClercTeputy
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STATE OF 80UTH DAKOTA } IN CIRCUIT COURT

: B8
COUNTY OF MINNEHAHA } SECOND JUDICIAL CIRCUIT
CRAIG NELSON and AMY FREED, 48CIV23.1684
as Co-Porsonal Representatives of the
Estate of Earl Nelson,
Plaintiffs, MEMORANDUM OPINION
AND OEDER GEANTING
v, DEFENDANTS' MOTION FOR

| JUDGMENT ON THE PLEADINGS

GARY TINKCOM, as Personal

Roprosontative of the Estate of William
Tinkeom, EDDIE WELCH, and MERE
COIN COMPANY, LLC, db/a COINS
& COLLECTABLES, .

Dafendants.

The above-entitled mattar ecame befors the Court on the 4th and 20th days of
October, 20223 upon the Motion for Judgment on the Pleadings submitted by
Defendant Gary Tinkcom, and the Motion for Judgment on the Pleadings and Molion
to Dismiss submitted by Defondants Eddie Welch and Mere Coin Companyl. The
Plaintitfs were represented by their attorneys, Justin G, Smith and Justin A.
Bergeson of Woods, Fuller, Shultz & Smith P.C. Defendant Gary Tinkcom, as
FPersonal Representative of the Estate of William Tinkcom, was represented by his
attorney, Daniel J. Nichols of Nithels & Rabuck, P.C., and Defendants Eddie Welch

and Mere Coin Company, LLC, db'a Coins & Collectables, wero representad by their

! As these separate motions contain substantively the same arguments, the Court
will address them as one.
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attorney, Joel K. Rische of Davenport, Evans, Hurwitz and Smith, After having
considered the submissions and arguments of the parties, the Court issues this
Memorandum Opinion and Order Granting Defendants’ Motion for Judgment on the
Fleadings.
FACTUAL AND PROCEDURAL BACKGROUND

On November 23, 2005, William Tinkcom ("Tinkcom™ purchased an ownership
interest in Coins & Collectables (the “Busineas”), located in the Empire Mall in Sioux
Falls. Dr. Earl Nelson ("Nelson") provided Tinkeom with 350,000 for the upfront
payment, in exchange for a fifty porcent stake in the Business, Tinkcom and MNelson
memorialized this agreement in writing.

Tinkcom later purchased the Business in full. From that point on, according to
Craig MNelson and Amy Freed, co-personal representatives of the Estate of Earl Nelson
{"Plaintiffe™), the Business was owned by Tinkcom and Nelaon as equal partners,
Plaintiffs assert that Nelson demonstrated his joint ownership in various ways,
meluding by  extending numerous short loans, purchasing and providing
merchandise, printing business cards, advising Tinkcom, and otherwise supporiing
the Business. Plaintiffs also claim that, during this time, Nelson Lept certain
valuablos at the Business.

Nelson died on March 13, 2013, Nothing in the probate of his estate indicated
that he had an ownership interest in the Business or 2 partnership with Tinkeom
Dwespite this, Plaintiffs allege that at the time of Nalson's death, Tinkeom made

paveral oral promises that Nelson's estate would receive fifty parcent of the sale
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preceeds whenever Tinkcom sold the Business, to reflect Nelson's fifty percent
ownership stake.

Tinkeom operated the Business until be died ¢n January 35, 2022, His brother,
Defendant Gary Tinkcom ("Gary”), was named personal representative of the Estate
of William: Tinkeom, During the probate of the estate, Oary found a death bed sales
eontract between Tinkcom and his longtime emplovee, Defendant Bddie Walch
{"Wealeh"), for the sale of the Business. He also uncoversd the 2005 agreement
between Nelson and Tinkcom, along with a 200% profit and loss statement for the
Business which showed that a loan had been paid to Nelson in the amount of $50,000,
Additionally, a check ledger statement reflected two payments from Tinkcom to
Nalson: 320,000 in October 2002 and $30,000 in December 2009, Gary did not fnd
anything in either Tinkeom’s or the Business's paperwork showing there was a
partnerzhip between Tinkeom and Nelson,

The Business was ultimately sold to Welch. Gary asserts that during the sale
negotiations, out of an abundance of caution and under the advisement of his
attorney, he attempted contact with Plamntiffs and their attorney om several
occasions, Plaintiffs did not respond. Plaintiffs state that Welch initially included
them in the nagotiations for the sale of the Businass. Welch, however, contends that
he did not know about Melson's alleged ownership interest unti] after the sale was
final. Welsh later transforred the assets of the Business to Defendant Mere Coin

Company, LLC (Mere Coin Company"), of which he is a member and manager.
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On June 20, 2023, Plaintiffs commenced a civil action against Gary, in his
capacity s personal representative of Tinkcom's estate, Welch, and Mere Coin
Company {(collectively, "Defendants”). Plaintiffs filed their First Amended Complaint
on August 18, 2023, as permitted under SDCL § 15.6-15{a). Plaintiffs assert that they
are entitled to proceeds from the sale of the Business based on Nelson’s ownership
interesat. They list nine independent theories of recovary: breach of contract; breach
of covenant of good faith; breach of implied contract; unjust errichment; promissory
estoppel; breach of fiduciary duty; torticus interference with business relationship or
expectancy; civil conspiracy; and conversion.

On August 30, 2023, Welch and Mere Coin Company submitted a Motion for
Judgment on the Pleadings and Motion fo Dismiss. On September 1, 2023, Gary filed
a Motwon for Judgment on the Pleadings. Plaintiffs filed a response briefon September
27, 2023, to which Welch and Mere Coin Company, with Gary joining, replied on
Oetober 2, 2023.

LAW AND ANALYSIS

South Daketa law permits any party to move for judgment on the pleadings
"[a}fter the pleadings are closed but within such time as not to delay the trial[]" SDCL
§ 15-6-12(c). "Judgment on the pleadings provides an expaditious remedy to test the
legal sufficiency, substance, and form of the pleadings." Korstad-Tebben, Ine. v. Pope
Architects, Inc., 459 N.W.2d 565, 567 (3.D. 1990) {citing Hauck v. Bull, 110 N.W.2d
406, 507 (1961)). "However, it is only an approprigte remady to resolve issues of law

whean there are no remaining isaues of fact.” Id, (citing Hauck, 110 N W 24 at 507).
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"When a party moves for judgment on the pleadings, he not only for the
purposes of his mofion admits the truth of all the allegations of his adveraary, but
must also be deemed to have admitted the untruth of all his own allegations which
have beer denied by his adversary." Hauck, 110 N'W.2d at 507 (citation omitted).
Thus, in ruling on the motion, "[tJhe court may consider the pleadings themaelves,
materials embraced by the pleadings, exhibits attached to the pleadings, and matters
of public record " Dalrymple v. Dooley, No. CIV. 12.4098-KES, 2014 WL 1248476, at
=1 (D.8.D, Mar, 25, 2014) (citing Clemons v. Crawford, 585 F.3d 1119, 1124 (8th Cir.
2008

Thiz matter uvltimately turns on the timeliness of Plaintiffs' claims. “The
purpose of a atatute of imitations is a speedy and fair adjudication of the respective
rights of the parties.”" Merfwan v. Leckey, 376 N.W.2d 52, 63 {5.D. 1983). In Merkwan,
our Supreme Court stated: "A defense predicated upon the statute of limitations is
meritorious and s not to be disregarded with disfavor].]" Id. at 64 (citing Arbach v.
Cruba, 86 5.D. 591, 188 N.W.2d 697, 700 (1872)). Generally, statute of limitations
guestions are left for the jury. Wissink v. Van De Stroet, 1993 3.D. 92, 1 11, 538
N.W.24 213, 215 (citing Strassburg v. Cilizens Stale Bank, 1998 5D. 72, 1 7, 681
N.W.2d 511, 513). "However, ‘|d]eciding what conatitutes accrual of & cause of action
.. entailing statutory conatruction presents an issue of law.'” Id, {quoting Strassburg,
1906 8.D. 72, 9 7, 681 N.W.2d at 513).

Plaintiffe assert that, at his death, Nelson had an ownership intereat in the

Business via his partnership with Tinkcom. Taking these allegations as true for the
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purpose of Defendants’ motions, the Court must first turn to partnership law in order
to determine the statute of limitations that governs Plaintiffs’ claims.

Under the Revised Uniform Partnership Act ("RUPA™), adopted by South
Dakota in 2001, a partnership is defined as “the association of two or more parsons
to carry on as co-owners a8 business for profit forms a partnership,” regardless of
whether that was the parties’ intention. S8DCL § 48.7A-202. RUPA replaced South
Dakota's version of the Uniformed Partnership Act, and, relevant to this matter,
introduced the concept of * ‘dissociation’ ... to denote the change in the relationship
caused by a partner's ceasing to be associated in the carrying onof the business.” Rev.
Unif. P'ship Act § 601 cmi. 1. Previoualy, the death of any partner resulted in
dissolution, or the termination, of the partnership. Unif. P'ship Act § 31(4) (1814).
Under RUPA, however, a pariner’s death results in dissociation of that individual
partner, rather than dissolution of the entire partnership. Rev. Unif P'ship Act § 601
cme. 8. The practical effect of the change is that a partner's dissociation will always
result in either a bupout of the dissseiated partner's interest or a disselution and
winding up of the business. See Rev, Unif. P'ship Act § 603(a) cmt. 1 ("Bection 803{a)
18 a ‘switching' provision. ... after a partner's dissociation, the partner’s interest in
the partnership must be purchased pursuant to the buyout rules in Article 7 unless
there is a dissclution and winding up of the partnership business undar Articls 8.7,

Defendants argue that, assuming Tinkcom and Nelson were partners, Nelson's
dissociation caused the dissolution of the partnership by law. They cite what appears

to be the only case in our jurisdiction directly on point to this issue. Nearly sixty years
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ago, our Supreme Court held that the death of one partner necessarily dissolved a
two-person partnership. State for Use of Formers State Bank v. Ed Cox & Son, 81
.0, 1656, 175, 132 K.W.2d 282, 290 (1985). The Court stated that the surviving
partner's authority to act for the partnership was terminated, “[e]xcept so far as may
ba necessary to wind up partnership affairs or to complete transactions begun but not
then finished.” I, Although a small number of modern courts still follow this logic,
Farmeres Stote Bonk was decided long bofore the enactment of RUPA, Current law
indicates that the departure of the penultimate partner from a partnership no longer
automatically triggers a winding up of the business under Article 8,

As a general rule, when a partner's dissociation coincides with the
partnership's dissolution, the disscciated partner is entitled to a distribution of his
share of the surplus of partnership assets. SDOL § 48.7A-807, This liguidation i part
of the winding up process and happens before the partnership is officially terminatad,
Id. However, when the event causing a partner's dissociation is the partner’s death,
even if dissolution of the partnership results, "the deceased partner's transferable
interest in the partnership passes to his éstate and must be bought out under Article
7.7 Rev. Unif. P'ship Act § 801 cmt. 5,; sse also Rev, Unif P'ship Act § 601 cmt. 8
("Normally, under RUPA, the deceased partasc’s transferable intersst in the
partnership will pasa to his estate and be bought cut under Article 7.}, Thus, even in
Article 8 dissclutions, & decensed partner's interest is subject to the disscciation rules

within Article 7.
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Under South Dakota law, 8 dissociated partner is entitled to the valus of his
imterest in the partnership. SDCL § 48-TA-701(a). Plaintiffs' assertion that the
partnership must initiate this buyout appears misguided, Indeed, SDCL § 48-TA.
T01(a) provides that “the partnership shall couse the diesociated partner’s interest in
the partnership to be purchased for a buyout price determined pursuant to subsaction
(b).” SDCL § 48.TA.-7T01(a) (emophasis added). Plaintiffs highlight “shall cause" in
support of their argument, but that language "is intended to accommodate a purchase
by the partnership, one or more of the remaining pariners, or a third party.” Rev.
Unif. P'ship Act § 701 cmt. 2,

The buyout process actually begins when the dissocioted portner makes a
wrttten demand to the partnership. SDCL § 48-TA-7T01(e) (emphases added). This
written demand triggers the partnership's purchase obligation under SDCL § 43-7A.
T01{a) and creates timelines for actions brought by the dissociated partner. If the
dissociated partner disputes the buyout amount tendered by the partnership, he has
120 days from the date of the written demand in which to commence an action in
court to determine the price of his interest, SDCL § 48-TA-T01{i). On the other hand,
if the partnership netther tenders payment nor offers o pay the buyout price after a
written demand has been made, the dissociated partner has one year from the date
of the demand to file suit, Id.

Significant to this matter, RUPA's Article T does not provide a time limit
within which a partner must make the requisite written demand for a buyout.

Moreover, Article 7 doos not addresa the effect of a pariner's failure to make the
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written demand entirely, as is the case hers. However, Article 4, which governs
actions by partnerships and partners, dictates that “[t]he accrual of, and any time
limitation on, a right of acticr: for a remedy under this section is governed by other
law ® 8DCL § 48-TA-405(c). Therefore, bocanse RUPA does not answer the specific
guestion as to when a written demand under Article 7 must be made, other law
applies.

At the heart of a partnership agreement is a contract. Indeed, the claims
brought by Plaintiffs are based in contract law. An action upon a contract “can be
commenced only within six vears after the cause of action shall have ceerued” unless
a different limitation is prescribed by statute. SDCL § 15-2.13(1) (emphasiz added).
This means that Plaintiffs had six years from the date that their cause of action
acerued in which to commence a lawsuit on their claims relatod to the partnership
agreement. That ia, on the first eight counts of their First Amended Complaint. Also
applicable to the facts of this case, and not disputed by the parties, is the one-year
tolling of the statute of limitations provided within §8DCL § 28A-5-1092. Thus, the
ultimate guestion in this matter centers on when Pleintiffs’ cause of action accrued,
thereby commencing the statutory seven-year time period.

A limitations period ordinarily does not begin to run until the plaintiff has a

"eomplate and present cause of action.” Rowlings v. Ray, 312 1.8, 596, 98 {1941}, A

2 "The running of any statute of limitations on & cause of action belonging to a
decedent which has not boan barred as of the date of death is sugpended for one year
following the decedent’s death but resumes thereafter unless otherwise tolled "SDCL

§ 29A-3-108.
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cause of action does not become “complete and present” until the plaintiff can file suit
and obtain relief. See Reiter v. Cooper, 507 U.S. 258, 267 (1993). Put simply, "a cause
of action acerues when the right to sue arises, which ocours when a person has some
notice of an action, an awareness either he has suffered an injury or that another
person has committed a legal wrong which may ultimately result in harm to him.”
Matter of Est. of French, 2021 5.D. 20, 7 16 n.5, 956 N.W.2d 806, 810 n.5 (citation
omitted).

Contrary to Plaintiffs’ arguments, afler Nelson died, his estate did not replace
him as a partner. Rather, Nelson's death triggered his dissociation, and his estate
became a transforee of his intsrest in the partnerchip. A buyout was required,
prompted by a written demand from Nelson's estate. See Rav. Unif. Pship Act § 701
emt. Z {"Tha buyout is mandatory.”). Accordingly, under Article 7 of RUPA, Plaintiffs’
right to sue and cause of action would normally arise only after the required written
demand for Nelson's partnership buyout was made, and then, under two specific
situations. See SDCL § 48-TA-T01(2) and (i), However, Plaintiffs did not adhers to the
rules prescribed in Article 7, and never made a written demand for payment. As a
result, they were able to avoid the 120-day and one-vear statutory deadlines
preacribed by RUPA for bringing actions involving the buyout provision.

Nevertheless, Plaintiffs faslure to make a written demand does not insulate
them from any deadlines in bringing an action related to Nelson's interest in the
partnarghip, In the absence of a guiding RUPA timeline for making Article 7 written

demands, South Dakota contract law provides the applicable statute of limitations:

i
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=1x years after the cause of action accrued. SDCL § 15-2-13(1). As the reprosantatives
of Nelson's estate, Plaintifls' rights (o make the required demand for payment arose
at the same time Welson's right to do so would have—when he was dissoctated.
Therefore, Flaintiffe' cause of action accrued on March 13, 2013, the date of Nelson's
death and disseciation. The statute of limitations on Plaintiffs’ claims commenced on
March 13, 2013, so, with one year tolled by SDCL § 29A-3-109, they had until March
13, 2020-—seven years after the accrual of their cause of action—to bring auit.
Because Plaintiffe fatled to file an action until more than three years after the statute
of limitations had run, their claims ara barred.

Even if Tinkeom and Nelson were simply parties to 2 complated contract, as
Dofendants assert, Nelson's cause of action, and, consequently, his estate’s cause of
action, acerued at the time Tinkeom repaid the startup loan. In that circumestance,
Plaintiffs would have had until late 2018 to sssert a breach of contract action, again
pursuant to SDCL §§ 15-2-13(1) and 29A-5-108,

Plaintiffs' conversion claim, although independent of the alleged partnership
or contractual agreement between Tinkcom and Nelson, is likewise barred. See SDCL
§ 15-2-13{) (prescribing a six-year statute of limitations for bringing “[a]n action for
taking, detaining, or injuring any goods or chattels, including actions for specific
recovery of personal property.”). For conversion actions, accrual ocours when the
plaintiff sstablishes a possessory interest in property greater than that of the
defendant. Western Consolidated Coop v. Pew, 2011 §D. 8, 1 11, 795 N,W 2d 350,

397, Plaintiffs” possesaory intereat in Nelson's property arose on April 30, 2013, when

|
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they were named co-personal representatives of his estate, Therefore, and with the
tolling provided by SDCL § 29A-3-108, an action to recover Nelson's property had to
be brought by April 30, 2020.

Finally, Plaintiffs argue that even if the statute of limitations has run, the
doctrine of equitable tolling operates to preserve their claims. Equitable tolling allows
a plaintiff to "sue after the statutory time period has expired if he has been prevented
from doing so due to inequitable circumstances.” Dakota Truck Underwriters v, South
Dakota Subsequent Injury Fund, 2004 5.1, 120, § 19, 689 N.W.2d 196, 202, South
Dakota "hafa] not officially adepted the equitable tolling doctrine for civil cases, ...
and as Justice Konenkamp has noted, there are serious questions about whether it
could be incorporated into our decisional lawl.]" French, 2021 5.1, 20, 1 20, 556
N.W.2d at 811 (citing Anson v. Star Brite Inn Motel, 2010 5.D. 73, 11 15 n.2, 36-40,
T88 N.W.2d 822, 525, n.E) (Konenkamp, J., concurring) {internal citations omitted).

Neverthelesa, “[tjhe threshold for consideration of eguitable tolling is
inequitable circumstances not caused by the plaint:ff that prevent the plaintiff from
timely filing." Freach, 2021 5.D. 20, 1 22, 956 N.W .24 at 811-12 (quoting Arson, 2010
&.D. 73,1 16, 788 N.W .24 at B26). The doctrine should be applied “where a party acts
diligently, ‘only to find himself caught up in an arcane procedural anare.’ " Dakols
Truck, 2004 5.D. 120, 7 20, 689 N.W.2d at 202 {quoting Worren v. Dep't of Army, BEY
F.2d 1156, 1160 (Bth Cir. 1989)). The level of diligence required of a plaintiff sesking
relief under equitable tolling is a showing that "reasonable efforts” wers made to flle

on time. Anzon, 2010 8.1, 73, 117 25-26, 788 N.W.24 st 829, Reasonable efforts are
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not demonatrated merely by retaining and ralying on counsel when such reliance
results in imprudent legal practice, See Paterson v. Holm, 2000 5.D, 27, 99 16-18, 607
N.W.2d 8, 13-14; Anson, 2010 3.D. 73, 1 32, 788 N.W.2d at 830.

Here, Plaintiffs have not established that they made reasonable efforts to file
the claims at issue. For nearly a decade, Plaintiffs did nothing to protect their alleged
interests in the Business, They did not make a written demand of payment, as is
required under SDCL § 48A.TA-T01{e). They did not attempt to get Tinkcom's allaged
oral promises in writing or seek legal counsel in the matter, In short, they did not act
reasonably under any theory of recovery, Plaintifls' position requires a holding that
the verbal assurances of a later-deceased individual tolls the statute of limitations in
these cases for an undefined amount of time—but at least nine yeare—regardlass of
the inaction of the plaintiff in purening their own righta, The Court cannot find this
ungualified reliance reasonable or made in good faith.

Maoreover, our Supréme Court has consistentiy held that "compliance with
statutes of limitations is strictly required and doctrines of substantial compliance or
equitable tolling are not invoked to alleviate g cleimant from a loss of his right to
proceed with a claim." Murray v. Mansheim, 2010 5.D. 18, 9 21, 779 N.W.2d 379, 369
(citing Dakota Truck, 2004 5.D, 120, § 17, 688 N . W.2d at 201). Statutes of limitations
are not mere technicalities; rather, they are “in place to prevent the prosecution of
stale claims and to punish litigants who sleep on their rights[.]" Id. (citing Moare v.
Michelin Tire Co., 1599 3D, 162, 9 25, 608 N,W.2d 513, 521), Apainst this backdrop

were Justice Konenkamp's doubts formed as to the judiciary’s authority to adopt
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equitable tolling in the face of the Lagislature’s clear intent to enact strict time limits
for bringing certain civil actions. Anson, 2010 8D, 73, § 36, 788 N.W.2d at 831
{Konenkamp, J., concurring); see SDCL § 1.1-23(5) {common law abrogated when in
conflict with sovereign power); see olso United Stafeg v. Beggerly, 524 U8 38, 48
(1598) (holding that equitable tolling will not apply if it is "inconsistent with the text
of the relevant statum”),

The Scuth Dakota Legislature has prescribed clearly defined time parameters
for bringing claims that arise out of partnerchip agreements and other contractual
relationships. Finding equitable tolling as a relief for the failure to meet these
statutes of limitations appears to contradict the Legislature’s intent in creating them,
which the Supreme Court is wary to do. Aecordingly, the Court declines to apply the

doctrine of equitable tolling to preserve Plaintiffe’ untimely claimes.

DECISION AND ORDER

After fully reviewing the authorities, pleadings, and written submissions of the
parties, having fully considered the written and cral arguments of the parties, viewad
in the light most favorable to Plaintiffs, the Court finds that the asserted claims in
this action are berred by the applicable statute of limitations,

Here, Nelson was entitled to a buyout of his interest in the partnership at the
time of his disgociation from it, pursuant to South Daketa partnership law. Sineo
Nelson's dissociation was triggered by his death, his rights and cbligations regarding
the buyout of his pertnership interest passed to his estate. Because the

representatives of Nelson's estate—Plaintiffs—d:d not make the required written
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demand for payment pursuant to Article 7 of RUPA, codified in SDCL § 48-TA-701{e),
the statute of limitations for bringing a related action against the partnership for
that payment is governed by South Dakota eontract law. Plaintiffs’ rights to demand
the buyout accrued on the same day that Nelson's would have—March 13, 2013,
Accordingly, and including & one-vear tolling period, Plaintiffs had seven years from
that date to commence the present proceedings. The statute of limitations on the first
eight counts in their First Amended Complaint ran out on March 13, 2020; Plaintiffs
missed their window by more than three years, Plaintiffs' conversion claim is
similarly barred by SDCL § 15-2-13. Finally, there are no grounds for a finding of
equitable tolling here, as the doctrine is not supported by South Dakota precedent
and Plaintiffs did not demonstrate reasonable efforts in asserting their rights.

It is bereby ORDERED, ADJUDGED, AND DECREED that both the
Motion for Judgment on the Pleadings submitted by Defendants Eddie Welch and
Mere Coin Company, LLC, dh/a Coina & Collectables, and the Motion for Judgment
on the Pleadings submitted by Defendant Gary Tinkcom, as Personal Representative
of the Estate of Willlam Tinkcom, are GRANTED. Based on this ruling, the Court
does not address the sulficiency of the Motion to Dismiss filed by Defendants Eddie

Welch and Mere Coin Company, LLC, db/a Coins & Collectables,

GFT.UJ!: Court Judge
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ATTEST:
Angelia Gries, Clerk of Courts

Deputy

ia
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ETATE OF SOUTH DAKOTA ¥ N CIRCUIT COURT
5
COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT

Q=D-Creliei=0 === =0=0=0=0=0-0=0=0=0=0-0=0=0=0

CRAIG WELSON and AMY FREED, as co- i JOCIV23-1684
Perscnal Representatives of the Estate of  °
Earl Melson
Plaintiff,
v, , FIRST AMENDED
' COMPLAINT

GARY TINKCOM, as Personal Representative
of the Estate of William Tinkcom, EDDIE '
WELCH, and MERE COIN COMPANY, LLC,
D/B/A COMWS & COLLECTABLES,

Defendants,

Om 0= 0000 =D~ 0= 0-0- 000 DO == (= D=0 = 0=

Plaintitfs Craig Melson and Amy Freed [collectively, “Plaintiffs™), as co-Personal
Representatives of the Estate of Earl Nelson, state and allzge as follows in suppert of their First
Amended Complaint, as authorized by SDCL § 15-6-1 3(&):

FARTIES

L Plaintiff, Craig Nelson, is a co-Personal Representative of the Estate of Earl
Melson ("Nelson Estate™)

2, Plotntiff, Amy Freed, is the other co-Personal Representative of the Nelson Estate.

3. Defendant, Gary Tinkcom, is the Personal Representative of the Estate of Willism
Tinkcom ("Tinkcom Estate").

4, Probate of the Tinkcom Estate is being conducted in the Second Judicial Circuit,

South Drakota. (49PRO. 22-36.)
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Case Humber: 44900 1. (834
Faar Amesded Cofmplain

X Defendant, Eddia Welch ("Welch™), iz an individual bebieved to reside in
Minnehaha County, South Dakota, and owns MERE Coin Company, LLC, a South Dakota LLC
d'b'a Coins & Caollectables,

& Defendant, MERE Coin Company, LLC, d'b/a Coins & Collectables, is a limited
Hiakility company organized end existing under the laws of South Dakota, with its principsl place
of business in Sloux Falls, South Dakota,

FACTS

il On or about November 23, 20035, William Tinkeom (“Tinkecom'™) purchazed an
ewnership interest in Coins and Collectables {the “"Business™) from Richard Stelzer (" Btelzer™),

£ Dr. Earl Nelson ("Dr. Nelson™) paid $50,000,00 to Tinkcom to cover the entire
up-front payment teward the purchese by Tinkcom of the ownership inferest in the Business
from Stelzr.

- f [n consideration for the payment of 350,000 by Dr. Nelson, Tinkcom agreed Dr.
Melson “[would] become a 50% owner with [Tinkeom] of that certain business in Sioux Falls,
Sowth Dakata, known as “Coins and Collectables,™ Tinkeom further apreed to execute
documents necessary to form a business entity with Dr. Nelson and 10 evidence Dr. Nelson's
ownership in the Business.

10.  Theagreement between Dr. Nelson and Tinkcom, conferring 1o By, Nelson 2 fifty
(307 percent ownership interest in the Business, 15 memerialized in writing in the

Acknowledgement of Contribution to Purchase of Business (“Acknowledgement™), stgned by

(e S LR e
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Case Pvimbiet 4901 W33-1GEd
Fird Amended Complois

Tinkcom on Movember 25, 2005, A true and correct copy of the Acknowledgement signed by
Tinkcom is attached as Exhibit A.

I1.  Tinkcom ultimetely purchased the entirety of the ownership interest in the
Business, a1 which point Tinkeom and Dr. Melson were equal owners of the Business, esch
owning a fifty (50} percent interest,

12, During Tinkeem and Dr. Nelson's joint ownership of the Business, Dr. Nelson
coniributed to the Business in various ways inciuding, but not limited to, extending numerous
shore-term loans to the Business, purchasing or providing merchandise for the Business to sell,
working with and advising Tinkcom on running the Business, and printing business cards with
hiz name on them, among other contributions.

13, Dwx. Nelson did not charge interest or receive any pecuniary benefit from
providig the numerous leans to the Business; rather, the loens helped the Business stay afloar.

14, Dr Nelson's comiributions, including his funding of the initial purchase of the
Business and shor-term foans, were provided because of Dr. Nelson's joint ownership in the
Business and at the request of Tinkcom.

I5. D, Nelson believed he owned a fifty (507 percent interest in the Business.

|6, Dr. Nelson died an Mareh 13, 2013,

17, Afver Dr. Melson®s death, Tinkeom verbally confirmed to Dr. Melson's hetrs on
muliiple occasions that Dr. Nelson, and by extension the Melson Estate, owned a fifty (50)
percent imterest in the Business, and that Tinkeom would pay haif the value of the Business to the

Melson Estate whern Tinkeom sold the Business or died.

[OSNZA84.1] O
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Cage Mumbgr: ABCTWR3-1684
First Ameded Coeglam

18,  Tinkeom died on January 25, 2022

19, Shenly before Tinkcom's death, Defendant Welch attsmpted to purchase the
Business from Tinkcom.

20, Atter Tinkcom’s death, Defendant Welch began negotiating with bath the
Tinkzom and Welson Estates to buy the Business fram them.

21, Defendant Welch's negotiations included at least two proposed Asset Purchase
Agreements, which include the Nelson Estate s & seller and acknowledge the Nelson Estate’s
interest in the Business. True and correct copies of two such Asset Purchase Agreements are
attached as Exhibits B and C,

22.  Despite these negotiations and the Tinkcom Estate’s and Welch's
acknowiedgement of the Nelson Estate's ownership interest, the Tinkcom Estate and Defendant
Welch abruptly excluded the Nelson Estate from Defendant Welch's purchese of the Bugsiness
and any resulting sale proceeds.

23, An lnventory filed in the probate of the Tinkcom Estate reveals the Business was
sold 1o Welch, the Business's value i1 Tinkcom's death was $358 547,78, and the Business held
$356,092.78 in a checking account at Tinkcom’s death, A trug and correct copy of the Inventory
15 attached as Exhibit D,

24, The Nelson Estate did not receive any compensation for Dr. Nelson's interest in
the Business or for his contributions to the Business, before or after his death, before or after the

death of Tinkcom, ar after the sale of the Business to Defendant Wealch,

|Q5AZ& 95,1 . o
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First Avended Complain

25, Dr. Nelsan kept certain valuable coins and collectible items at the premises of the
Business, including gold Krugerands, which are a type of South African coin, and ather gold
coins end valuabie items.

26, The Melson Estate entrusted the valuables referred toin Paragraph 25 at the
premizes of the Business for safe keeping after Dr. Malson's death.

27, Some of the valuables referred to in Paragraph 25 are now missing despite being
kept ot the Business premises for safekeeping.

28, One or more Defendants wrongfully asserts it holds title to certain property
referred o in Paragraph 25, including but not limited to gold Krugerands

29, Upon information and belief, onc or more of the Defendznis impermissibly
cenveried the property referred 1o in Paragraph 23, either keeping it in their possession, selling it,
or utherwise giving it sway without compenseting the Nelson Estate,

30 The Tinkcom Estate has not published a Nefice ta Creditors or sent written notice
of eny probate proceedings 1o the MNelson Estate, SDCL § 29A-3-803

CLATMS

COUNT I
BREACH OF CONTRACT

3l Plaintiffs restate and reallege the allegations in the preceding paragraphs as
thaugh fully set forth hersin.
31, The Acknowledgement ig a legally valid, binding, and enforceable contrac

whereby Tinkeom transferred a fifty (30) percent ownership interest in the Business in exchange

a
L
W
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for Dr. Nelson paying 350,000 1o cover the entire up-front payment toward the purchase of the
Business from Stefzer. (Exhibit A.)

33,  Tinkcom's and the Tinkcom Estate’s failure to pay Dr. Nelson or the Nelson
Estate for its fifty percent ownership interest in the Business is a breach of that contract.

34,  Inthe alternative, the Tinkcom Estate bregched the contract through anticipatory
repudiation by excluding the Nelsan Estate from Defendant Welch's purchase of the Business
and by their counsel unequivocally stating in e-mail correspondence 1o the Melson Eslate’s
altorney that the Tinkeom Estate imentionally excluded the Melson Estate out of the zale of the
Business, A true and correct copy of the c-mail correspondence is attached as Exhibit E.

5. The breaches by Tinkcom or the Tinkcom Estate are material and remain uncured.

36,  As adirect and proximete result of the breaches by Tinkcom or the Tinkcom
Estate, the MNelion Estate 15 entitled to an award of damages in an amount o be determined at
traald,

COUNT 11
BREACH OF THE COVENANT OF GOOD FAITH

37, Plaintiffe restate and reallege the allezations in the preceding pardgraphs as
though fully sex forth hergin,

38, Under the Acknowledgement, Tinkeom and Dr. Nelson agresd Dr. Nelson was a
fifty (50 percent owner of the Business.

39, Tinkcom ar the Tinkcom Estate’s conduct preventing Nelson or the Melson Estate
fram receiving half the valve of the Business upon its sale, or alternatively, on the death of

Tinkeomn, is & breech of the covenant of good faith and fair dealing contained in every contract.

[D53T47599,1) L
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40.  Tinkcom or the Tinkcom Estate's breaches are material and remain uncured.

41, Asadirect and proximate result of the breaches by Tinkcom or the Tinkeom
Estate, the Nelson Estale is entitled to &n award of damagss in 2n amount fo be determined at
trial,

COUNT 111
BREACH OF IMPLIED CONTRACT (QUANTUM MERUILT)

42, Plaintifts restale and resllege the allegations in the preceding paragraphs as
though fully set forth herein,

43 D, Nelson provided funds and services, at Tinkcom's request, to help Tinkeom
purchase, operate, and keep the Business cpen and solvent.

44, Dr. Melson provided funds and services to purchase and eperate the Business, and
keep it open and solvent becavse he understood he was the fifly (50) percent owner of the
Business and would be compensated for half of the value of the Business upon Tinkcom's death
or the sale of the Business; additionally, all of Dr. Nelson's contributions were provided at the
request of Tinkeom

45, It would be ineguitable for Dr. Nelson's contributions to be uncompensated.

46,  Tinkcom and the Tinkeom Estate voluntarily accepted D Nelson®s funds and
services, but heve failed to compensate Dr. Melson or the Nelson Estale.

47,  As o direct and proximats result of Tinkcom's or the Tinkcom Estate’s failure to
compensate Dr. Melson or the Nelson Estate, the Nelson Estate is entithed 1o an award of

damages in an amount to be determined at trial,

(5324193 1) =7
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COUNT IV
UNJUST ENRICHMENT

48, Plaintiffs restate and reallege the allegations in the preceding paragraphs as
though fully set forth herein,

49.  Tinkcom and the Tinkcom Estate received and retained the benefit of Dr,
Mglsan's financial contribution to cover the entire up-front payment 1oward the purchase of the
Business.

50, Tinkcom and the Tinkeom Estate received and retained the benefit of Dr.
Melson's contributions to the Business during his lifetime including, but not limited to, extending
numerous interest-free loans to help the Business stay open and work an the Business.

51. Tinkeom was aware he was receiving, or alternativelv acquissced in, the henefit
of Dr, Nelson's contributions,

L .3 It would be ineguitable to allow the Tinkcom Estate to retain the benefit of Dr.
Melson's contributions without compensating the Nelson Estate.

33, Asadiret and proximate result of Tinkcom's or the Tinkcom Estate's unjust
enrichment, the Nelson Estate is entitled to an award of damages in an amount to be datermined

at trial,

COUNT ¥
PROMISSORY ESTOPPEL

34, Plaintifts restate and reallege the allegations in the preceding paragraphs as

though fully set forth herein,

[D532415%.1] - 8-
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35, The Acknowledgement constitutes & promise for Dr, Melson to assume & fifty (56
percent ownership in (he Business.

5, In reliance on Tinkcom's promise, Dr, Melson suffered a substantial economic
detriment by contributing 550,000 16 Tinkeom for the purchase of the Businass,

57, Dr. Melson and the Nelson Estate suffeced o substantial ecenomic detriment
because D, Nelson’s interest in the Business remains unpaid.

Lt It was foreseceble to Tinkeom or the Tinkeom Estate that faifure 1o pay De.
Melson or the Nelson Estate would cause loss to them,

59, Dr. Nelson and the Welson Estate reasonably and justifiably relied on Tinkoom's
promises,

a0, Injustice can be avoided only by enforcement of Tinkeom's promises o Dr,
Nelson and the Nelson Estate,

61,  Asadirect and proximate result of Dr. Nelson’s and the Melson Estate’s reliance
on Tinksom's promises, the Nelson Estate 15 entitled 1o an award of damages in an amount to be
determined at trial.

COUNT VI
BREACH OF FIDUCIARY DUTY

B2, Plaintiffs restate and veallege the allegations in the preceding paragraphs a5
though fully set forth herein,
63,  The Bosiness was carried on as & for-profit business and was co-owned by

Tinkeorn and Dr. Melson as parthers,

(o ELd fanL ) .
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64,  Tinkcom owed & Dduclary duty 1o the Business, Dr. Nelson, and the Nelson Estate
by virtve of Tinkeom's position as 8 partner in the Business,

63,  Tinkeom breached hig fiduciary abligations by failing to compensate Dr. Nelson
or the Nelson Estate for Dr. Nelson's share of the ownership in the Business.

66.  As e direct and proximate result of the breaches by Tinkcom ard the Tinkcom
Estate, the Melson Eswate is entitled to an award of damages in an amount 1o be determined at
trial.

COUNT VII
TORTIOUS INTERFERENCE WITH
BUSINESS RELATIONSHIF OR EXPECTANCY
(Against both the Tinkcom Estate and Welch)

67.  Pleintiff restates and realleges the allegations in the preceding paragraphs as
though fully sed forth hersin,

68, Dr. Nelson and the Nelson Estate had a valid business expectancy that they would
be paid half the value of the Business based on Dr. Melson's and Tinkcom's contract, D,
Melson's contributions to the Business, and the numerous verbal confirmations Tinkeom made to
the Nelson heirs that he would pey half the value of the Business to the Nelson Estate when
Tinkeom sold the Business or died.

69, Tinkcom, the Tinkeorn Estate, and Welch knew of Dir. Nelson's and the Melsan
Estate’s expettancy to be paid half of the Business™s valee, either on its sale or Tinkcom's death,

0. The Tinkcom Estate and Welch were aware of the Melson Estate's ownership

interest, as evidenced by the Asset Purchase Agreements prepared by Welch's aftorney.

(Exhibits B gnd C.)
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71.  The Tinkcom Estate's attorney confirmed in wrsting he and his client were aware
af the Melson Estate’s ownership interest. (Exhibit D)

T4 Dezpite their knowledge of the Nelson Estmg’s ownership interest in the Business
under the Acknowledgment, the Tinkcom Estate and Welch abruptly excluded the Nelson Estate
from negotiations for Welch to purchase the Business, and ultimately from the sale proceeds.
{Exhibit D)

73 As a resuit of the Tinkcom Estate’s and Welch's conduct, the Nelson Estate was
not eompensated for its ownership interest in the Business or Dr. Nelson®s contributions 1o the
Business during his lifetime.

74, Asadircct and proximate result of the Tinkeom Estate's and Welch's conduet
interfering with their business sxpectancy, the Nelson Estate is entitled to an award of damages
in ar atrount 1o be determined at trial,

COUNT VIl
CIVIL CONSPIRACY
tApainst both the Tinkeom Estafe and Welch)

75, Plaintiffs restate and reeliege the allegations in the preceding paragraphs as
though fully set Forth herein.

76,  Tho Tinkcom Estate and ‘Welch agreed to tortiously tnterfere with the Nelsan
Estate’s business relationship or expectancy by moving forward with the sale and purchase of the
Buziness without the Meison Estate.

7L By virtue of (heir agreament to interfere with the Meloon Estate’s business

relationship or expectancy, the Tinkcom Estate and Welch are jointly and severally liable.

kb TTER Y w1 -
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COUNT IX
CONVERSION
(Against all Defendants)

7. Plaintiffs ressate and realiege the allegations in the preceding paragrephs as
though fully set fodh herein.

79, Defendants the Tinkeom Estate, Eddie Welch, or MERE Coin Company, LLC,
{"MERE") possess, or possessed, certain personsl property of Dr. Melson and the Melson Estate,
ingluding but not limited o gold coins and pold Krugerrands.

B0.  Defendants the Tinkcom Estate, Eddie Welch, or MERE have wrongfully asserted
tithe to such property, maintained possession of such personal property. or sold it, and did net
compensale the Nelson Estate for the property.

Bl.  The Melson Estate is entitled to the return of such personal property that remains
in Defendants” possession,

82. o addition, or the altecnative, the Nelson Estate is entitled 1o an award ef
damages, plus imterest, for such personal property in an amount to be determined at trial,

WHEREFORE, the Nelson Estate prays for judgment;

{1 For a judgment against the Tinkcom Estate on Counts [ and H, swarding the

Melson Estate an amount adequate to compensate for Dr. Melson®s interest in the

Business;

{2y  Alsernatively, for a judgment against the Tinkcom Estate on Coants [11, [V, V and
W1 in &n emount to be determined by the finder of fact;

3} For & judgment against the Tinkcom Estate and Defendant Welch on Counts VII
and VI in an amount to be determined &y the findér of fact;

(43 Fora judgment agzinst Defendant Welch or MERE requiring the retum of unsold
personal property belonging to the Melson Estate and a damage award in an

(ISR | =12 -

APP 28
Filed: 8/18/2023 11:12 AM CST Winnehaha County, South Dakota 49CIV23-001684



Caze Mumber 4BITVI3-1514
First-Ammded Complesn

amount equal to the proceeds received for such property sold and nat distribussd
to the Nelson Estate under Count 1X:

(3)  Forallowable pre- and post-judgment interest;
{(6)  For the alloweble attormevs’ fees and costs incurred in purswing this maner;
(7} For such additional relief the Cowrt deems just.

FLAINTIFFS DEMAND A TRIAL BY JURY

Dated this [8th day of August, 2023,

WOODS, FULLER, SHULTZ & SMITH, P.C.

By fsf Justin G. Smith
Justin G. Smith
Justin A. Bergeson
PO Bax 5027
300 South Phillips Avenue, Suite 300
Shoux Falls, SD 57117-5027
Phone (605) 2356-3890
Fax (605} 339-1357
Justin Smithi@woodsfyller com
Justin. Bergesond@nvoodsiuller.com
Attarneys for Plaintiff

{0534 1000 = 13-
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CERTIFICATE OF SERVICE
! hereby certifv that on the 18th day of Aupust, 2023, a true and correct copy of the
Toregoing Firsi Amended Complaint was served via Odyssey File & Serve which will

automatically send e-mai notification of the service of such pleading to the following

individuals:
Dianlel J. Michols Joel R. Rische
Michols & Rabuck, P.C. Davenport, Evans, Hurwitz & Smith, LLF
427 M. Minnesots Ave,, Ste. 101 PO Box 1030
Sioux Falls, SD 57104 Sipux Falls, 8D 57101
danfainichelscabuch com irigchedidehs com
Attorneys [or Defendant Cary Tinkcom, as Attorneys for Defendents Eddie Welch and
Personal Representative of the Estate of MERE Coin Company, LLC, d'b/a Coins &
William Tinkcom Collectables
fet Justin (3, Smith
Cine of the attorneys for Pleintiffs
|DF324195. 1] - 14 .
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Exhibit A

LAW QFTICE

CARY B. WaRD
O, 20X 497
VIBGRN, SOUTH DaAXOTA STOTOSELT
FAX ECE.-32E-5283
TLLEPHONE 605-320:5202

Novambar 23, 2005

Earl G. mMelson, ™MD
Box OBB4S
Sioux Falls, &0 S&7108

Re: Coing 8 Collectibles Purchase
ODr. Nelson:

Enclosed is the acknowliedgement I preapared which should serve Lo
document your claim to BE0E of the Coins 4 Collectibles business
in axchanga for vour pavment of 550,000. A notary of Bi1l's
sigrnature is not absolutely raguired but iFf it can be

accompl ished, it i3 preferable, Let me know 1F you nesd anything
alee on this.

Sirceraly,

e

' "_':.M‘?

Gary B, Ward
sttormnay gt Law

GBW: mc

Enclosures
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ACKNOWLEDGEMENT OF CONTRIBUTION TO PURCHASE OF BUBINEES

The undersigned, William Tinkcom, of Sioux Falls, South
Dakota, acknowledges receipt from Earl . MWelsen, MD, of PO Box
BE84B, Sioux Falls, 5D 57109, of the sum of Fifty Thousand and
Mo/ 100 Dallars ($50,000.00% to apply to the purchase of that
cartaln business in Sicux Falls, South Dakota, known as "Coing &
Collectibles.”

The undersignad further acknowledges and Agrees thalt as
consideration for this payment, Earl G. Nelson, MD, will becoma &
0% owner with the undersigned of that certain business in Sioux
Falls, South Dakota, known ag "Coins and Collectibles.”

The undarsigned further acknowledges and agress that he w111
executes all sther documants necessary in cooparation with Earl B.
Neleon, MD, to form the entity under which the business shall
continue to operate and to evidence the 50% cwrership fo Earl 4,
Helison, ™MD, in s&id business sntity.

Cated this .E.ﬁ day of Movember, 2008,

A%ﬁ&ﬁ&ﬂ@ﬁﬁizzaééwﬂ

William Tinkcom ~

STATE DF S0OUTH DAKOTA
§5
COUNTY OF TURNER

n this the day of HNovember, 2005, before me, the
umdersigned officar, parsonally appearad William Tinkconm, Known
to me or satisfactorily proven to be the person whose name is
subseribed to the within instrument and acknowledged that he
axecuted the same for the purposes tharein centained.

1n witness whereof, 1 hersuntc set my hand and official
geal.

Motary Public - EBouth Dakota
{SEAL)

My commission expires:
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Exhibit B

AMENDED AND RESTATED ASSET PURCHASE AGREEMENT

THIS AMENDED AND RESTATED ASSET PURCHASE AGREEMENT (this
“Agreement”) is made and entered into as of the _ day of February, 2022 (the “Effective
Date” and the “Closing Date™), by and between the ESTATE OF WILLIAM L. TINKCOM (the
“Tinkcom Estate”), of 440 West Ivey Road, Huachuca City, Arizona 85616, the ESTATE OF
EARL G. NELSON [(the “Melson Estate, and together with the Tinkcom Estate, the “Sefler
Parties” and each individually a “Seller™), of 14149 Crocus Way, Rosemount, Minnesota 55068,
and EDWARD K. WELCH "Buyer™), of 701 South Phillips Avenue, Sicux Falls, South Dakata
57104, Buyer and the Seller Parties are sometimes referred 1o herein as the “Parthes” and each
individually as a “Party.”

WITNESSETH:

WHEREAS, the Seller Parties own a retail coins and collectables store doing busingss
under the name Ceins & Collectables (the “Business™) located at 1300 W. Empire Mall PL, Sioux
Falls. South Dakota 57106 [the “Business Location™);

WHEREAS, Buyer and William L. Tinkeom (*Tinkeom") executed that certain Business
Purchase Agresment dated Janvary 21, 2022 (the “Original Agreement”), pursuant to which
Buyer agreed to purchese, and Tinkcem agreed to sell, substantially all of the assets of the
Busincss;

WHEREAS, Tinkcom subsequently died on January 23, 2022;

WHEREAS, the Seiler Parties wish 1o sell, and Buyer wishes to purchase, substamially all
af the assets of the Business pursuant 10 the terms and subject to the conditions set forth in this
Agresment;

WHEREAS, Buyer is not &ssuming any liabilities of the Sailer Parties, except as may be
specifically sar forth herein below, and the Purchased Assets shall be conveyed free and clear of
all liabilities, liens, claims and encumbrances; and

WHEREAS, the Parties mutuelly desire to amend and restate the Original Agreement as
set forth in this Agreement,

MNOW, THEREFORE, for and in consideration of the premises and of the mutual
covenants, conditions, and egreements set forth herein, and for other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties hereby

agres as follows,

i Purchase and Sale of Assots. The Seller Parties hereby agree to essign, sell,
teansfer, convey and deliver to Buyer, free and clear of all llens, security Interests, encumbrances,
end restrictions, and Buyer hereby agrees to purchase and take from the Seller Parties, substantially
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all of the assets utilized in the operation of the Business {all of which assets are herein collectively
referred to as the “Purchased Assets™) including the following:

(@}  All equipment and supplies of Seller Parties used by the Business and located at the
Businéss Location as of the Effective Date, including without limitation the
furniture, decorations, display cases, fixtures, equipment, lighting, electronic
dovices, compaters, and supplies;

(b))  Two safes located at the Business Location;

(e All perimits, icenses and approvals related to the Business;

(d)  Seller Parties' intangible business assets and imtellectual property, to include web
domeins, mailing lists used for email newsletiers, web content, social media pages,
logos, marketing materiels, copyrights and trademarks (iF any), and all oghts
asgociated with the Business name Coins & Collectables;

{2}  Business, financial and tax records necessary for the operation ofthe Business;

()l Inventory of the Business on hand and on order as of the Closing Date. For
purposes of this Agreement, the term “Inventory” shall refer 1o all cotns, bullion
bars, paper currency, paintings, sculptures, other artwork, precious metals, serap
gold and silver, watches, silverware, junk silver, collectables, antigues, and all ather
inventory items of the Business, whether such inventory is currenzly offered for sale
in the cperation of the Business or placed in storage at the Business Loculion:

L&) All contracts with vendors of the Business, if sny:
{hy Al office and maintenance supplies, if any;

(i) The business phone number 605-361-0005, facsimlle numbers, websites, e-mail
addeesses, and related information pertaining o the Business; and

m All goodwill of Seiler Partics associated with the Business,

2. Ezcluded Assets. Buyer and the Seller Pasties agree that the Purchased Assets do
not include, and shall exclude the First National Bank Checking Account #30204514, and any
other assets located at the Business Location but described in Exhibit A

o Asswmed Liabilities; Allocation of Liabiljties.

{a) Except ns expressly provided in this Agreement, Buyer 15 not assuming, and shall
not be deemed o have assumed, any liabilities or obligations of the Seller Parties
of any kind whatsoever, including without limitetion, any obligation of the Selier
Parties on the Closing Date for (i) accounts payable; (i) emplovee wages o any
employee benefits or deferred compensation plan of Seller; {113} {a) any sales, use,
excise taxes, income taxes, taxes based on or measured by income, or franchise

s R 2
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taxes attributable to perieds or events eccurring or ending prior to the Closing Date,
or {b] any other taxes, legal, accounting, brokerage, finder's fees, or other expenses
of whatsoever kind or nature incurred by the Seller Parties or any affiliate,
stockholder, director or officer of the Seller Parties as a result of the consummation
of the transactions contemplated by this Agreement, {iv] rent or utilities anributable
to periods oceurring or ending prior to the Closing Date, or (v} [igbilities arising out
af any action, suit, or proceeding based upon any event occourring or a claim arising
{a) prior to the Closing Date or {b) after the Closing Date and attributable to acts
performed or omitted by the Seller Parties prior 1o the Closing Date.

(b} Subsequent to the Closing Date, Buyer shall be responsible for laxes, utilities
{in¢luding all charges for electricity, water, telephone charges for the business
phone number 505-361-000%, sewer, and interet), and similar items and expenses
ariging from the operation of the Business after the Closing Date (the “Assumed
Liabilities™),

{c) The Selier Parties acknowledge that Buyer shall not be reguired to reimburse the
Seller Parties for any prepaid expenses of the Business pertaining to rent or utilities
charges corresponding with the month of February of 2022,

4. Purchase Price. The purchase price for the Purchased Assets shall be Three
Hundred Thowsand Dollars ($300,000.00) (the “Purchase Price™), with such payment to the Seller
Parties occurring as follows:

[a) Half of the Purchase Price, in amount of 5[ 50,000, will be paid ta the Nelson Estete
and the nther hall of the Purchase Price, in an amount of $150, 000, will be paid o
the Tinkcom Estate ag set forth in paragraph (¢) below,

(e} On or before Aprif 15, 2022, Buyer shall deliver to the Nelson Estate One Hundred
and Fifty Thousand Dellars (8150,000,00) in cash, check, or other immediately
available funds,

{c) Buyer will deliver to the Tinkcom Estate, at the address first listed above, thirty
equal, monthly payments of principal only and no interest and in the amount of Five
Thousand Dollars (35,000.00) per month, with the first such payment being due
May I, 2022, and subszquent pavments being due on the first date of each month
thereafter, and with the final payment of any and all remaining principal being due
and peyable on October 1, 2024. Buyer shall have the right to fully or partlally
prepay the principal balance due at any time without penalty

8 Allocation of Purchase Price. For tax purposes, Buyver and the Seller Parties have
agreed 1o allocate the purchase price amaong the Purchased Assets by filing IRS Form 8594, on their

respective [y refurns, in accordance with Exhibic B attached hereta. After the Closing, the pacties
shall make consistent use of the allocation, including the reposts reguired to be Niled under Sectbon
1060 of the Intecnal Revenue Code. In any proceeding related to the determination of any tax,
Buyer and the Seller Parties shall not contend or represent that such allocation is not a correct
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allocation.

i, Representations and Warranties of the Seller Partles. Each Seller makes the

following representations and warranties to Buyer, and each Selier further represents that the samea
shiall be true as of the Closing Date:

fa}  Each Seller vepresents that the Seller Parties are the true and comect owners of all
right, title, and interest inand to the Purchased Assets, that such Seller owns a fifty
percent (50%) interest in the Purchased Assets, that no other person other than the
Seller Parties have any ownership interest in the Purchased Assets or the Buginess,
and that such Seller has all requisite power and authority to own such assets and to
conduct the Business as it is now conducted.

(b)  Ench Seller represents that it holds title to the Purchased Assets free and clear of all
fiens, encumbrances, claims, and security interests. Each Seller has full legal right
to transfer and convey absalute ownership of the Purchased Azsets to Buyer. Upon
delivery of the Assets, Buyer will have good rite to such Purchased Assets free and
elear of all [iens, cleims and encumbrances.

{€) Each Seller reprasents and warraniz thet wfter its receipt of such Seller's share of
the Purchase Price, such Sefler shall have no further rights to the Business or the
Purchesed Assets, and such Seiler shall completely retease Buver from any liability
arising out of this Agreement or with respect to the Business or the Perchased
A ssels.

(dl Each Seller represents that it nor the Buginess are a party to any litigation, sction or
proceeding affecting mny af the Seller Parties, the Business or the Purnchased
Assets, Each Seller represents that it has received ne naotice of any pending or
threatened litigation, investigation, judgment, execution, bankruptcy, or procesding
relating to or affecting any material espect of the Business or the Purchased Assets,
not is such Seller subject to any existing judgment, order or decree which would
prevent or impede the comsummation of the transactions contemplated in this
Apresment,

(2] This Agreement constitutes the legal, valid &and binding obligation of each Seller in
accordance with the terms hereof. The personal representative slgning on behall of
each Scller represents that it has all reguisite power and authority, o execute,
perform, carry oul the provisions of and consummate the tranzactions contemplated

in this Agregment.

il Each Seller represents that it has filed in a imely manner all tex retormns which are
required to have been filed by such Seller and such Seller has paid all taxes required
to be paid in respect of the periods coverad by such returns.

el Each Seller represents that it is aware of no developments or threaten=d
developments that would materlally affect the Business, Specifically, but not by
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way of limitation, each Seller represents that it is not aware of any existing or
threatened warranty or product ligbility issues that affect the Busineszs or the
Purchased Assels,

{h)  Each Seller represents that it is unaware of any other information or facts which
are of an adverse nature with respect to the Business, the Purchased Assels, or
ownership of the Purchaszed Assets, or which Buyer would reasonably be expected
to consider or that a reasonable person would expect to be disclosed in an arms-
length transaction of the kind contemplated by this Apresment.

i Representations and Warranties of Buver. Buyer represents that this Agresment

constitutes the legal, valid, and binding obligation of Buyer in sccondance with the terms hereof,
Buyer haz all requisite power and authorty, to execute, perform, carry out the provisions of, and
eonsummate the fransactions contemplated in this Agreement.

i Closing. The closing of the iransaction comtemplated by this Agreemeant shall ocur
on the Effective Date of this Agreement and contemporancously with the execution of this
Agreement {the “Cloging Date™). The effective time of closing shall be 12:01 &.m. on the Closing
Date, Buyer shall be entitled to possession of the Purchased Assets from and after the Closing
Date.

2, Deliverables. The Parties agres to make the following deliveries 1o each other on
the Closing Date:

{a) {In the Closing Date, each Seller shall deliver 1o Buyer an executed assignment and
hill of sale in a mutually agreeable form, sufficient W tansfer the Purchased Assers
and Assumed Liabifities;

{b})  Each Seller shall deliver to Buyer such other documents as Buyer may reasonably
request for the pumpose of assigning, Eransferring, granfing, conmveying, and
confirming to Buyer or reducing to Buyer's pessession the Purchased Assels;

(g)  Buyershall deliver to the Seller Parties such other documents as the Seller Parties
may reasonably request to camy out the transactions comemplated under this
Agresment;

L[5 Conditions of Closing  The obligations of Buyer and the Saller Parties to close on
the transactions comempiated by this Agreement are subject to the satisfaction or waiver, on or
prio to the Closing Date, of all of the following conditions;

&) Truth of Representstions and Warranties and Compliance with Obligations. The

representations and warranties of Buyer and the Sclfer Partics hergin shall be true in afl
material respects on the Closing Date with the same ¢ffect as though made at such
time. Buyer and the Seller Parties shall have perfermed el material obligations
and complied with gll material covenants and conditions prior to or as of the
Closing Date.

SRS
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{t)  Reguired Consents. All required consants shall have been received from any other
parties whose approval e required to eonsummate the transaction contemplated
herein, In the evenl that such approval is nol obiained within 30 daye afer the
Closing Date, this Apgresment shall terminate, the Purchased Assets shall be
returned to the Seller Parties, and the Buyer and Sellec Parties shail be relessed
from 2!l obligations and liability wnder this Agreement

fc)  Mew Lease. The Empire Mall must enter into a new lease agreement with Buyer
through which Buyer will lease the Business Location, In the event that such lease
is not entered into within 30 davs after the Closing Date, this Apgreement shall
terminate, the Purchased Assets shall be returned to the Scller Parties, and the Buyer
and Seller Parties shall be released from all obligations and Hability under this
Agreement,

(d)  DPelivery of Documents. Each Party & hall have delivered all documents required to
be delivered at Chosing.

1. Post-Cloasin ligntions. At any time and from time fo time after the Closing
Date, each of the Parties shall, upon request of any other Parly hereto, execute, acknowledge and
deliver all such further and other convevanses, assurances, records, and documents, and will teke
such actions consistent with the terms of this Agreement, as may be reasonably requested to carry
aut the transactions contemplated herein and to permit each of the Parties to enjoy its rights and
benefits hereunder.

12. Emplovees. The Parties acknowledege that Buver is the only employee of the
Business Buyer shall not be legally required to employ or assume any obligations or liabilities
with respect 10 zny emplovees of the Seller Parties, if any such employess exist,

13, Indemmnilication; 3

fa) The Sefler Parties, Subject to the other terms and conditions of this Section 13, the
Selier Partles shall indemnily, defend, hold harmless Buyer from and against any
and &ll losses, damages, labilities, deficiencies, actions, judgments, interest,
pwards, penalties, fees, taxes (whether stzte, federal, or municipal), debis,
obligations, fines, costs or expenses of whatever kind, including reasonable
attorneys' fees and costs and expenses of htigation [collectively, “Indemmnified
Liabilities™). incwrred or sustained by, or impozed upon, Buyer based upon, ansing
out of, with respect to or by reason of:

{1  the operation of the Business and the conduct thereof prior o the Closing
Date;

{if] the Seller Parties’ use or ownership of the Purchased Assets prior to the
Closing Deie;

(i} the Seller Parties’ creditors, claimants, customers, suppliers, lessors,
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lenders, employees or obligess (other than the Assumed Liabilities);

(iv)  any Inaccuracy in or breach of any of the representations er warrantics of
Seller contained in this Agreement; and

(v &ny breach or nop-fulfillment of any covenant, agresment or ohligation 1o
be performed by any Selier pursuant to this Agreement,

(b}  Buver. Subject to the other terms and conditions of this Section 13, Buyer shall
indemnify, defend, end hold harmless the Seller Partics from and against any gnd
all Indemnified Liabilities inourred or sustained by, or imposed upon, the Seller
Farties based upon, arising out of or with respect to:

(1)  Buyer's operation of the Buginess and the conduet thereof from and after
the Closing Diate;

(i)  Buyer’s use or ownership of the Purchased Assets from and afier the
Closing Date;

(1) Buyer's creditors, cleimants, customers, suppliers, lessors, lenders,
employees or obligees (including the Assumed Liabilities);

(iv)  anv inaccuracy in or breach of any of the representations or warranties of
Buyer contained in this Agreement; and

(v any breach or non=fulfillment of any covenant, agreement or obligation (o
be performed by Buyer pursuant to this Agreement,

{c}  ™aothing in this Section 13(c) shall limit any Party’s nght to seck and obtain any
legal or equitable refief to which such Party shall be entitded.

rd} Buyer may, without notice, offsel amounts owed by any of the Seller Pasties o
Buyer against emounts owed by Buyer to any of the Seller Partics under this
Agreement or any other agreement between the parties.

f4,  Miscellaneous.

{a) Survival, All covenants, wamanties, and representations made by the Parties
hereunder, including specifically the indemnification obligations and the
representations and warranhies set forth in Sections 6 and ¥ of this Agreement, shaii
gurvive closing and shall continue to remain in full force and effect thereafter.

(B} Potice, Any notice provided for or pecmitted herein or that may otherwise be
appropriate may be delivered in person to any other Party or may be sent by United
tates cerufied mail, postage prepaid, at the address of the Parties as hsted in the
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introductery paragraph of this Agreemenl Notice by centified mail shall be
considered delivered 72 hours following the deposit thereof in any United Staies
Post Office. A Party may change its address for notice by giving appropriate notice
thereof in writing to the ather Parties,

{c)  Counterparts, This Agreement mey be exccuted in any number of counterparts,
cach of which when executed end deliversd shall be gn criginal, and which may be
submitied between the Parties throvgh electronic mail or facsimele, but all the
eounterparts shall together constitute one and the same instrument. This Agreement
shall be effective and binding upon all parties hereto as of the date hereof when all
of the Parties have execuled a counterpart of this Agreement.

(d)  Successors and Assigns. Monc of the Seller Parties shall assign or transfer any of
its rights or obligations hereunder without the prior written consent of Buyer, Buyer
may assign i1s interest hereunder without the prior written consent of the Seller
Parties 10 a corporation or fimited liability company in which Buyer holds an
awnership interest so long as such assignment does not release the initlal by-named
Buyer from its obligations hereunder. This Agreement shall be binding upon and
shall inure to the benefit of the parties hereto, their successors and assigns.

{e)  Transaction Costs. Buyer will be responsible for all fees and expenses (including
all fees of finders, attormeys and accountants) which are incurred by Buyer in
connection with the transactions contemplated hereby. The Seller Parties will be
respensible for all fees and expenses (including but not limited to the sosts and fees
of any attorneys, accountants or finders) incurred by the Seller Parties in connection
with the transactions contempiated hareby.

if) Coverning Law. This Agreement and the legal relations between the pasties shall
he governed by and construed in accordance with the laws of the Stare of South
Dakata, without giving effect to any choice or conflict of law provision or rule
(whether of the State of South Dakete or eny other jurisdiction) that would cause
the application aof the laws of any jurisdiction other than the State of South Daliota.

(g} Benefit. Mothing in this Agreement, express or implied, is intended to confer on
any person other than the parties to this Agreement or their peemitted successors or
assigns, any rights, remedies, obligations or lizbilities under o by reason of this
Agreement.

{h) valid Provisions and Waiver. If any term, restriction, or covenant of this
Apreement. (s deemed illegal or unenforceabls, a ¢ourt of competent jurisdiction
shall have the power to modify such terms, restrictions, and covenants to the extent
necessary o permit their enforceability and, in any event, all other terms,
restrictions and covenants hereof shall remain enaffected to the extent permitied by
law. Mo waiver of any provision of this Agreement shafl be deemed to be a waiver
of subsequent performance of the same provision of this Agreement or & waiver of
gny other provision of this Agreerment,

EtEaGnL | B
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(i Entire Agresment: Waiver, This instrument, any Exhibits attached henato, and any
instruments or agreéments to be delivered pursuant to the terms hereof (each of
which 15 incorporated herein by this reference) conlains the entine agreement of the
parties. It may not be changed orally but only by an agreement in writing signed
by the party against whom the enforcement of any waiver, change, modification,
extension or discharge iz sought. A waiver of any term or provision shall not be
construed as & waiver of any other term or provision or as waiver of subsequent
performance of the same provision of this Agreement.

[Signatire page follows]
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IN WITNESS WHEREOF, each of the parties hereto has caused this Amended and
Restated Asset Purchase Agreement to be execuied in the manner appropriate (o eech, to be
effective as of the date first above written.

SELLER PARTIES:

ESTATE OF WILLIAM L. TINKCOM

By: Gary Tinkcom, Persanal Representative

ESTATE OF EARL G. NELSON

By: Cralg Melson, Personal Representaiive

BUYER:

EDWARD K. WELCH

josiaaianyy 10
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Exhibit A

Excluded Asseis

EHE TARIAR
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location
Furniture, Fixtures, Safes, and Equipment $25,000.00
other than inventory
Company Goodwill &1 5,000.00
Inventary S260,006.00

AR TEAREY b
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Exhibit C
PURCHASE AGREEMENT

THIS PURCHASE AGREEMENT (this "Agrecment iz made and entered inta a3 of
the  dayof o + 2022, by and between the ESTATE OF WILLIAM L.
TINKCOM {the “Tinkecom Estate™), of 440 West Ivey Road, Huachuca City, Arizons B3616,
the ESTATE OF EARL G. NELSON (the *Nelson Estate, and together with the Tinkeom
Estate, the “Seller Parties™and each individually a “Seller™), of 14142 Crocus Way,
Rosemount, Minnesotz 55068, and EDWARD K. WELCH (“Buyer™), of 701 South Phillips

Avenue, Sioux Falls, South Dakota 57104, Buyer and the Seller parties are sometimes refemred
fc herein as the “Parties” and each individuelly as a “Party™.

WITNESSETH:

WHEREAS, the Seller Parties own & retail cofns and eollactables store doing business
. under the name Coins & Coliectables (the “Business™) located at 1300 W. Empire Mall Place,
Sioux Falls, South Dakota 57106 (the “Business Location™};

WHEREAS, Buyer and Wiliam L. Tinkeorn (*Tinkeom™) executed thal certain Business
Purchese Agreement dated January 21, 2022 {the “Original Agreement™), pursuant to which

Buyer agreed to purchase, end Tmkcom agreed to sell, subsiantiglly all of the assets of the
Business;

WHEREAS, Tinkcom subsequesntiy died on January 25, 2022; and further the Oviginal
Agreement did not include 50% Owner Earl Welson Estate,

WHEREAS, the Seller Parties wish 1o sell, and Buyer wishes to purchase, substantially
all of the agsets of the Business pursuant to the terms and subject 1o the conditions gt forth in
this Agresment alone.

NOW, THEREFORE, for and in consideration of the premises and of the muruzl
covenants, conditions, and agresments set forth herein, and for other good and valuable
consideration, the receipt and sufficiency of which is hersby acknowledged, the Parties hereby
agres as follows;

I, Purchase and Sale of Asgsets, The Seller Parties hereby agree to azsign, sell,
trensfer, convey and deliver to Buyer, Buyer hereby agrees o purchase end take from the Seller
the assets and liabilities of the “husiness™ as set out balaw.,

(2} Al equipment &nd supplies of Seller Parlies used by the Business and Jocated &t the
Business Location as of the Effective Date, including without limitation the fumituze,
decorations, display cases, fiortures, equipment, lighting, electronie devices, computers, end
supplies;
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{b) Two safes located at the Business Location;
(e} All permits, licenses and approvals related to the Business,

{d) Seller Parties” intangible business assets and intellectual property, 1o include web
domaing, mailing lists used for email newsletters, web content, sociel media pages, loges,
marketing meterials, copyrights and trademarks {if any), and all rights essociated with the
Business name Coing & Collectebles;

(g} Inventory of the Business on hand and on order as of the Closing Date. For purposes
of this Agreement, the lerm “Toventory™ shall refer to all coins, bullion bars, paper cumrency,
painting, scuiptures, other artwork, precious metals, scrap gald and silver, watches, silverwars,
junk silver, collectables, antlgues, and all other inventory items of the business, whether such
inventory is currently offered for sale in the operation of the business or placed in storage at the
Business Location;

(f} All contracts with vendors of the Business, if any;
(g} All office and mamtenance supplies, if any;
{h} The buginess phones number 603-361-0005, facsimile numbers;

e Excluded Assets. Buyer end the Seller Parties agree that the Purchased Assets do
not in¢lude, and shall exclude the First Meticnal Bank Checking Account #30204514, and any
other assets located af the Business Location but described i Exhibit &, Buyer zhall nol
negotiate any checks writlen on the account after January 21, 2022 and shall reimburse and pay
1o Seller Tinkcom the total amount of any and all checks negotiated after January 21, 2022.

i, Asgumed Lisbilities; Allocation of Liabilities.

() Except as expressly provided in the Agreement, Buyer is not assuming, and shall not
be deemed to have assumed, any liabilities or oblipations of the Seller Parties of any land
whatsoever, including without limitation, any obligation of the Seller Parties on the Closing Daie
for (i) accounts payable; (i) employes wages or gny employee benefits or deferrad
compensations plen of Seller; (31i) (a) any sales, use, excise texes, income taxes, taxes based on
cr measured by moome, or fanchise texes attribitable fo periods or evenst occurring or ending
prior to the Closing Date,

b) Subsequent to the Closing Date, Buyer shall be responsible for taxes, utilities
(including all charges for electnsity, water, telephone charges for the business phone mumber
605-361-0005, sewer, and intemet), and simdilar {tems and expenses arising from the cpecation of
the business after the Closing Date (the *Assumed Liabilides™).

2
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{e) The Seller Parties acknowledge that Buyer shall not be required to refmburse the
Seller Parties for any prepaid expenses of the Business pertaining to rent or utilities charges
corresponding with the months of Febroary and March of 2022,

4, Purchase Price, The purchase price for the Purchased Assets shall be Three
Hundred Thousand Dellers {$300,000,00) (the “Parchase Price™), with such payment 1o the
Seller Parties oconrning as follows:

(a) Half of the Purchase Price, in amount of §150,000.00, will be paid to the Nelson
Egtate and the other half of the Purchase Price, in an amownt of §150,000.00 will be paid ta the
Tinkeom Estate s set forth in peragraph {¢) below,

(b) Onor befors Apel 15, 2022, Buyer shall deliver to the Nalson Estate One Hundred
and Fifty Thousand Dollars ($150,000.00) in cash, chack, or other immediately pinilable funds,

{2) Buyer will deliver to the Tinkeom Estate, at the address first listed above, thirty
equal, monthly payments of principal only and no interest end in the amoune of Five Theusand
Dollars {§5,000.00) per month, with the first such payment being due May 1, 2022, and
subsequent payments being due on the first date of each month theceafter, and with the final
payment of any and all remeining principal being due and payable on June 1, 2026. Buyer shall
have the rght to fully or partially prepay the principsl balance due at any time without penalty.

5 Additopal Purchase Price. Buyer shall pay to Seller Tinkeomn the total amount
of checks written on the excluded account First National Bank Checking Account #30204514

(whether signed by Bill Tinkeom or Edward Welsh, dated and nepotiated after Januery 21,
2022). As of this writing these total over £100,000.00, Once the total sum is determined that
sum shall be added 1o the total sum to be paid to Seller Tinkeom in installments of $5,000.00 per
month.

&. Securing for Payments to be made fo the Willism Tinkcom Estute. Buyer

shall create and execute a Security Agreement in favor of the Wiliam Tinkcom Estate granting
the estate & secured interest in all of the business assels of the business as set out in Section | of
“his agreement and execute and file the necessary UCC documents to perfect said security
interast in the collateral.

% Representations and Warranties of the Seller Parties, Each Seller makes the
following representations and werranties to Buyer, and each Seller further represents that the
same shall be true as of the Closing Dmate:

(a) Each 3eller represents that the Seller Parties are the true and correct owners of all
right, title, and interest in and to the Purchases Assets, that such Seller owns a fifty percent
{30%) interest in the Purchased Assets, thet no mber person other than the Seller Parties have
any ownership interest in the Purchased Assets or the Business, and thet such Seller has all

3
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requisits power and authority to own such assets and to conduct the Business s it is now
comducted

. {b) Each Seller represents that it holds title to the Purchased Assets free and cleer of all
liens, encumbrances, claims and security interests, Fach Seller has full legal right to transfer and
convey absolute ownership of the Purchased Asscts to Buyer. Upon delivery of the Assets,

Buyer will have good fitle to such Purchased Assets fres and clear of all liens, claims and
encumbrances.

. {} The Sellers are wansferring all of their dght title and inerests in the business assets as
i5, with no warranties, guarantees or indemnification made cither express or implied.

E. Hepresentations and Warranties of Buyer, Buyer represents that this
Agreement constivutes the [egal, valid, and binding obligation of Buyer in accordance with the
lerms hereof. Buyer has all requisite power and autharity, to execute, perform, carry out the
provisions of, and consummate the transactions contemplated in this Agreement.

9 Closing. The closing of the transaction contemplated by this Agreement shall
occur o the Effective Date of this Agreement and contemporansously with the execution of this
Agreement (the “Closing Date™). The effective time of closing shall be 12:01 am. on the

Closing Diate. Buyer shall be entitied to posssssion of the Purchased Assets from and after the
Closing Date.

10,  Deliverables. The Parties agree to make the following deliveries to each other on
the Closing Date:

(2} Onthe Closing Drate, sach Seller shall deliver 10 Buyer an executed assignment end

bill of sale in & mutaally agreeable form, sufficient to transfer the Purchased Assets and Assumed
Liabilities;

(b) Tae Buyer shall deliver to Seller Tinkcom an executed and signed Security
Agreement and requssted VCT documents.

11,  Copditions ef Closing, The obligations of Buyer and the Seller Parties to close
on the transactions conternplated by thizs Agréement are subject to the satisfection or waiver, on

ar priar to the Closing Date, of all of the following conditions:

representations and W‘E‘l"‘a‘l‘h‘tlﬁ uf Bu:.r:r s,mi the E-EIIE" Pm'rms here]n hall '|:rr.': troe in all material

respects on the Closing Date with the same effect as though made at such time, Buyer and the
Seller Parties shall have performed all material obligations and complisd with all material
covenants and conditions prior to or as of the Closing Date.
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12, PostClosing Obligations, At any time end from fime to time after the Closing
Dete, each of the Parties shall, upon request of any other Party hereto, execute, acknowledge and
deliver all such further and other conveyances, assurences, records, and documents, and will taks
such retiens consistent with their torms of this Azreement, a5 may be reasonsbly requested to
cemy out the trensactions contemplated heeein and to permit sach of the Parties to enjoy its rights
and benefits hereunder.

13.  Employge The Parties acknowledge that the Buyer is the only employee of the
Business.

(2} Buver. Subject to the other terms and conditicons of this Section 13, Buyer shall
mdemnify, defend, and held harmless the Saller Parties from and against any and all Indemnified
Liabilities incurred or sustained by, or imposed upor, the Seller Parties based uporn, Brising out
of or with respect to:

(i) Buyet's operation of the Business and the conduct thereof from and after the Cloging
Date; and his misconduct before Closing Date;

(i) Buyer's use or ownership of the Purchased Assets from and after the Closing Date;

(it} Buyer's creditors, claimants, customers, suppliers, lessors, lenders, emplovees or
oblipees (including the Assumed Liabilities);

(iv) any inaccuracy in or breach of any of the representations or warranties of Buyer
conlzined in this Agreement; and

(v)  uny breach or noo-fulfillment of any covenan:, egreement or obligations to e
performed by Buyer pursusni to this Apreement.

1

4. P L [{EH

{a) Hemog, Any notice provided for or permitted herein or that may otherwise be
appropriate may be delivered in person to any other Party or mey be sent by United States
cectified mail, postege prepaid, at the address of the Parties as listed in the imroduetory
paragraph of fids Agreement. Notice by certified mail shall be considersd dalivered 72 hours
following the deposit thereof in any United States Post Office, A Party may change its add-zss
for notice by giving approprizte notice thereof in writing 1o the other Parties.

(b) Counterparts, This Agreement may be executed in any nurnber of counterparts, each
of which when executed and delivered shall be en original, and which may be submined between
the Parties through electronic mall or facsimile, but all the counterparts shall tegether conssiule
one and the same instrument. This Agrezment shall be effective and binding upon all parties
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hereto as of the date hereof when all of the Parties have executed a counterpart of this
Agreement,

(e} Succegsors and Assigns Nons of the Seller Parties shall assign or transfer any of its
rights of obligations hereunder withaut the prior written consent of Buyer. Buyer may assign is
interast hereunder without the prior written consent of the Seller Parties to 2 corporation or
limited Liability company in which Buyer holds a contralling interest as long as such assianment
does not release the initially-named Buyer from its obligations hersunder. This Apreement shell
be binding upon and shall inure to the benefis of 1he paztics hereto, their successors and assigns.

(d) Transactin Costs. Buyer will be responsible for all fees and expenses {including all
tees of finders, attorneys and sccountants) which are incurred by Buyer in connection with the
transactions contemplated hereby, The Beller Parties will be responsible for all fees and
expenses (including bur not limited to the costs and fees of any eromeys, sccountants ar finders)
incurred by the Seller Parties in connection with the transactions contemplated herehy.

(e} Governing Law, This Agreement and the Jegal relstions between the parties shall be
governed by and construed in accordance with laws of the State of South Dakots, without giving
effect to any choice or conflict of law provision or rule {whether of the State of South Dakota or
any other jurisdiction) that would cause the application of the laws of anv jurisdiction other than
the State of South Dakota.

{f) Benefit. Nothing in thi ﬁ.memém, express or implied, {2 intended 1o confer on any
porson other than the parlies 1o this Agresment or their perminted successors or assipns, any
rights, remedies, obligations or liabilities under or by reason of this Agreement,

(g) Invalid Provisions and Wajver, If any term, resiriction, or covenant of this
Agreement is deemed illegal or unenforceable, a court of competent jurisdiction shall have the
power to modify such terms, restrictions, and covenants to the extent necessary to permit their
enforceability and, in any event, all other tezms, restrictions and covenants hereof shall remain
unaffected to the extent permitted by law. Mo waiver of any provision of thiz Agresment shall be
deemed 1o be & waiver of subsequent performance of the same provision of this Agreement of a
waiver of any other provision of this Agreement,

(hj Entive Agreement, Waiver, This instrament, any Exhibits attached hereto, and eny
instruments or agresments to be delivered pursuant to the terms hereof {each of which is
incarporated herein by this reference) contains the entire sgresment of the partiss. It may not be
changed orally but only by an agre=ment in wiring signed by the party ageinst whom the
eaforcement of any waiver, change, modification, extension or discharge is gought. A waiver of
amy term or provision shall not be construed as & walver of any other term or provision or as
waiver of subsequent performance of the same provision of this Agreement.
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N WITHESS WHERECF, each of the partizs hereto has caused this Amended and
Hestared Asset Purchase Agreement to be executed in the manner appropriate to ¢ach, to be
effective as of the date first above written.

SELLER PARTIES:

ESTATE OF WILLIAM L. TINKCOM

By: Gary Tinkcom, Personal Representative

ESTATE OF EARL G. NELSON

By: Creig Melson, Personal Bepresemative

BUYER:

EDWARD K. WELCH

APP 52
Filed: 8/18/2023 11:12 AM CST Minnehaha County, South Dakota  49CIV23-001684



EXHIBIT 4
Excluded Assets

First Nationzl Bank Checking
Account #30204514
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Exhibit D

STATE OF S0UTH DAKOTA [N CIRCUIT COURT
58
COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT
In the Matter of the Estare of JOPRC 22-30
WILLIAM LEROY TINKCOM, r IHVENTORY
Dieceassd,

The follewing 15 an inventory of the property owned by the Decedent at the time of death,
together with the type end amount of eny encumbrance existing with reference 1o any item,
Where applicable, the name and address of appraisers who have appraised items on the Inventory
are listed.

Trem No. Dezeription of Asset Fair Market Value
at Date of Death
1} Hausehold goods 5 LOOGDD
2) Personal art phjecis £ 3,500.00
3 Coins & Caollectibles Checking Acct: $356,092.78
First Nationel Bank in Sioux Falls
43 *Coins & Collectibles Business Sale $358,347.00
Total Beginning Assets FP19. 13078
Other Assets
*=(5) Krugerand Gold Coing, each 1 oz § E.045.00
Cargi Nelson has in her possession which
she has not retiirned
ST28,084.78

*Coins and Collectibles business was sold

20%; dovam and the remainder in 60 installments,
ending in May, 2027

*rGold Coins not yvel recovered from Carol Melson

1
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GROSS VALUE OF DECEDENT'S ESTATE  $728,084.78

Mortgages, Liens, and Other Encumbrances (List encombrances oo any of the items
set forth ebeove and specifically reference the item subject to the epcumbranse)

5 ok
Ref, Item
Appraised Appraiser(s) Address
BNot Apolicebl:
£728,084.78

NET VALUE OF DECEDENT'S ESTATE

Dued: 7/ 25/ 202 2
v

T ud])

BazieT Nichols
I3|.I::|:|':|'11|':;l.r_f'|:|- Parsonal Rsprt-a.tn:auw
Michols & Rabucle, P.C.

427 N, Minnesyta Ave, FL01
Siow Fails, S0 §7104-2444
(G05)332-6805

Qd»urf—*ﬂ IR

L)Hm: ﬁm] Representative
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Exhibit E

From; Jusm Smih
To: han HEchGls
o Bona Wokuchaasi)
Subject RE: Esiste of Wilem Tinkoom | Extate of Emd Melzon
Dake: Tuosdlay, Jeng 21, 2022 1051200 &M
ARt achmeEnTs imapeno i ong
RO oG

Cear Dan,

F'was out of the office last week, but have now reviewsd vour e-mail. | appreciate the records you
provided, particelarty the Tinkcom Profit and Loss Statement for 2009, it would be Belpful to also
have coples of the falfowing records

Timkcom Profit and Loss Statsments for 20052008

Checks 10643 and 10778 from 101272009 and 130302008, resperinmaly

Willizm Tinkcom income Tax Reberns (commpleta) for 20052004

Benk reconds shoawing pavmants af any king from Ear Melsan to Wiliam Tinkcoam in 2005
tincfuding copies ol any checkls) written by Melzon to Tinkoom]|

The content of these additianal recards mgy provide more detail oo the “Eepayment of Loan” items
in the records you provided last weesk, s to the balance of tha items rassd o pour g-mall, | wiE
discuss with my clents and get back to you ASAP. Thank you.

fvatar

K

Justin G, Smith

SHAREHOLDER | WODDS FULLER. SHULTZ & BMTH
P (6OS) ST D634 P (60S] 330 3347

300 & Phililgs Ave., Sulte 30, Siocx Fails, 50 Brind

wowe woodsiulisr gom

e

Fearm: Dan Mechols [mallto.dan@nicholsrabuck com)

Sent: Thursday, June 16, 2022 11:33 &M

Tos fustin Smith <lustin Smith@woodsiellercom:

Subject: Re: Estate of Wililam Tinkcomn / Estate of Earl Nelson
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I talked 10 my client about your requests for dociments, | enclose a copy of the
Depariment of Revenue Sales Tax license showing licensing for Coins and
Collectibles using William Tinkcom's name issued 1/23/2006, the front page of
William Tinkcom's 2006 tax return, showing no partnership; second hapd goods
license, the profit and loss statement for 2009 which under expenses shows a loan
paid in the amount of $50.000.00, to Ear] Nelson and a check [edger statement
showing $20,000.00 paid in October 2009 and $30.000.00 paid in December of
2009, paying Earl in full, There is no mention of Earl Nelson in any of the other
business documents found by my client ot Bill's residence or place of business.
Regarding vour statement that the estate acknowledged co-ownership by the
Melsons of Coins and Collectibles, here is some background. The personal
representative. Gary Tinkeom, is the deceased's hrother. He lives in the

Tucson atea, He and his brother were not close and Bill Tinkeom did not share with
his brother how he ran his business and who was involved with the business. When
Gary came Lo Sioux Falls, he knew where his brother lived and where his business
was and nol much more than that, Going through his brother's papers, he came
across two docunents, one a copy of the 2003 document that you have and the
death bed sales contract Bill made with Eddie Welsh for Eddic to buy the business.
When he showed the 2005 decument to me, we decided thal for now we would
ing¢lude the Nelsons in the discussions with Eddie. Eddie told Gary that Bill had
never mentipned to him while he was employed there that he had o partner, During
negotiations with Eddie, my client made several attempts to contact Craig and Carol
Melson, He left messages but no replies. We contacted Gary Ward, Nelsons'
sttorney, but still no response.

In the meantime, trying to get Bill's tax returns prepared and talking with Gene
Mogen, Bill's tax preparer, Gary was told that Bill had never filed a parinership
return. All the retums were individual as sole proprietor, with a Schedule C, This
information, plus the Nelsons not returning cills or responding to requests for
information, got Gary to thinking maybe Earl wasn't a partner after all. When the
probate file and the Will were reviewed and there was no mention of an interest in
the Coins and Collectible business in the Will or the probate file, that sparked a
review of Bill's business records which revealed that Bill peid off a debt in 2009 of
exactly the amount owed Earl. Which explams why Earl did not mention anmy
interest in Coins and Collectibles i his Will and why there i3 no mention of it i his
estate documents. Earls representatives did not file the required Inventory. The
eglate was not closed except by the Clerk because of no activity.

Une [inal matter, Carol Nelson went into the Coins and Collectibles store before
it was sold to Eddie and made threats that the Nelsons would sue Eddie and
otherwise make his life miserable il he didnt give her something rfight then and
there, 5o to get her out of the store and under duress he gave her 5 gold
Krueggerand coins. Just one problem. those coing weren't Eddies to give, Since the
gale to Eddis was not finalized ai that peint. those coins belongad o the Bill
Tinkcom's estate. Please ask your client to return them to this office. Dan N
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NICHOLS & RABUCK, P.C.

Daniel J. Nichels, Partner
427 M. Minnesota Ave.
Sioux Falls, 3D 57104
phone: (B05) 332-68032
fax: (605) 332-3682

www nicholsrabuck.com

Like us on Facebook!

Confidentiality Warning: This e-maill (including attachments) is covered by
the Electronic Communications Privacy Act, 18 USC §§ 2510-2621,
contains confidential infermation, and is legally privileged. If you are not the
intended recipient, any retenticn, dissemination, distribution or copying of
this communication is strictly prohibited. Please reply to the sender that you
received the message in error, then delete . K this e-mail contains
attached files and documents, please note any alteraticn or changes may
result in changes to the legal effect of these documents. Nichols & Rabuck,
P.C. has no responsibility for any alterations or changes made by you to
these doecuments,

On Wed, Jun &, 2022 st 6:27 AM Justin Smith <Justin Smith@rwoods fller.com>

wrote:

Dear Dan,

The probate for the Estate of Earl Nelson remains open. It was never closad
pursuant to the Uniform Probate Code (SDCL Ch. 294-3). Regardless, | represent
the heirs to Earl Nelson, as well as the Estate.

| have requested copies of the racords on which the Tlnkcom Estate relles in
alleging that Earl Nelson's ownership interest was terminated. You have referred
specifically to a record of some payment from Mr. Tinkcom to Mr, Nelson ground
2009, In your e-mail below, vou also seem to reference the fallowing:
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- Perzanal tax returns af William Tinkcom fram 2005 — 2021

Business tax returns for Ceing & Callectibles from 2005 — 2021 (if
applicable)

Business licensing records for Caoins & Caollectibles

- Legse Agreement for Coins & Collectibles {(Empire Idall)

Is the Tinkcom Estate prepared to share copies of the pertinent records at this
time? Despite formerly acknowledging co-ownership by the Nelson Estate,
including in February of this vear, it now appears the Tinkcom Estate will oppose
paying anything to the Melson Estate. My clients and | may be left with no choice
but toinitiate litigation, Thank you.

ikl Tustin G. Smith

' SHAREHOLDER | WOODS, FULLER, SHULTZ & SMITH
P (605) 978 0634 F (605) 338 3357
300 § Phillips Ave., Suite 300, Sioux Falls, SD 57104
www.woodsfuller.com
L

Froem: Dan Nichols [mailto:dan@nichalsrabock com)

Sent: Monday, Jure 6, 2022 11:31 AM

To: Justin Sriith <Jusii i >

Subject: Re: Estate of William Tinkcom / Estate of Earl Nelson

Tustin: Have you reopened the estate”? 1t was administratively closed by the Clerk
several years ago, so o our Knowledge there 15 no estate 10 represent, Are you
representing any of Earl Nelson's children? I agree that this matter could be
handled informally. But | need to know specifically who the opposing parties are
and if the cstate has been reopened, i that is even possible, Earl’s "ownership
imterest" in Coin's and Collectibles is not mentioned in his will, which he
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executed in January of 2013, just two months before he died. He did mention
duck decoys and two walnut headboards and nightstands. but not a 0% interest
in Coins and Collectibles? Seems kinda odd to me. Also if he did own this
interest, why weren't partnership returns prepared all these years. And why didn't
he share the income tax and payroll tax lability of the company. Eddie Welsh,
Bill Tinkcom's employee for a few years before Bill's death has/had oo
knowiedge thet Earl was an owner of the business, Eacl's name does not appear on
any licensing for Coins and Collectibles. Earl's name did not appear on the lease
at the Emmpire Mall. The Mall requires all ownership 1o be on the lease. This and
many other circumstances leads us to believe that i Earl was an owner that status
ended some time ago. Dan N

NICHOLS & RABUCE, P.C.

Daniel J. Nichols, Partner
427 M. Minnesota Ave,
Sioux Falls, 3D 57104
phone: (B05) 332-6803
fax: (605) 332-3692
www.nicholsrabuck.com

Like us on Eacebook!

Confidentiality Warning: This e-mail (including attachments) is covered by
the Electronic Communications Privacy Act, 18 USC §§ 2510-2521,

contains confidential information, and is legally privileged. If you are not
the intended recipient, any retention, dissemination, distibuiicn or copying
of this communication is strictly prohibitec. Please reply to the sender that
you received the message in error, then delete it. if this e-mail contains
attached files and documents, please note any alteration or changes may
result in changes to the legal effect of these documents. Nichals &
Rabuck, P.C, has no regpansibility for any alterations or changes made by
you to these documents,

On Moen, Jun 6, 2022 at 10:11 AM Justin Smith
=lustin smithiiwoodsuller.com™ wrote:

Dear Mr. Michals,
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- | gpologize if my e-mail below was unclear. | have been retained by the Estate

- of Earl Melson in this matter. We are requesting copes of the records | have

' outlined as part of the evaluation of this matter. There 2ppears to be ample
evidence of the co-ownership of the businass, even bevonad the
Acknowledgement signad by Willam Tinkeom in 2005, However, when we
spoke by phone, it sounded like all parties sgreed Earl Nelson had owned half of

| Coins & Collectiblas [at least 2t one time), The dispute you raised was whether
tnat co-ownership terminzted sometime betweesn 2005 and the daath of Mr.
Tinkcom, Does the Tinkcorn Estate now dispute that Earl Nelson ever owned
half of the business?

| do net consicer my reguests to be a "fishing expadition.” We have asked for
all of the records and information informally to potentially save the parties time
and expense. If the Tinkcom Estate had provided some type of authoritative

' evidence, litigation may not have been pursued. Howsever, your e-mail
indicates you require formal proceedings before providing any materials, Even
then, you indicate the Tinkcam Estate may not provide relevant materials and
information. With this in mind, my clients and | are likely left with no choice
but to pursue farmal proceedings. Thank you,

A L[;j Tustin G. Smith
: SHAREHOLDER | WOODS, FULLER, SHULTZ & SMITH
toeee b PG0S) 978 0634 F (605) 339 3357
300 S Phillips Ave., Suite 300, Sioux Falls, SD 57104
www.woodsfuller.com
B o
From: Dan Nichols [mailto:dan@nicholsrabuck. com)

Sent: Sunday, June 5, 2022 707 P
To: justin Smith <kgstin Smith@wooedstuller.com:»
Subject: Re: Estate of William Tinkcom / Estate of Earl Nelson
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Dear Mr. Smith: Have you been retained by the Nelsons aad il so by whom? |
do not provide materials from clients unless you have been formally retained
~ and note your appearance,if then. | have already discussed this matter with you
" informally. 1 do not not accommedate fishing expeditions. What does your
client{s) have 1o substantiate his/their claiun of ownership of the business other
than the 17 year old document, Please advise. Dan Nichols

NICHOLS & RABUCK, P.C.

Caniel J. Nichols, Pariner
427 N. Minnesota Ave,
Sioux Falls, SD 57104
phone: (605) 332-6803
fax: (605) 332-3602
wintwy, nicholsrabuck. com

Like us on Facehook!

Confidentiality Warning: This e-mail (including attachments) Is covared
by the Electronic Communications Privacy Act, 18 USC §8§ 2510-2521,

contains confidential information, and is legally privileged. If you are not
the intended recipient, any retention, dissemination, distribution or
copying of this communication is strictly prohibited. Please reply lo the
sender that you received the message in error, then delate it. If this e-
mail contains attached files and documents, please note any alteration
or changes may result in changes to the legal effect of these
documents. Nichols & Rabuck, P.C. has no responsibility for any
alterations or changes made by you to these documents.

On Fr, Jun 3, 2022 at 4:32 PM Justin Smith <lustin Smithg@nveodsfuller com=

wrote:!
Dear Mr. Nichals,

" You and I spoke on May 27, 2022, regarding the Estates of William Tinkcom

+ and Earl Nelson. [ have delved deeper into the background of this matter
since our call. Aswe discussed, Earl Nelson owned a fifty-percent interest in
Coins & Collectibles. When we spoke by phone, you said the Tinkcom
Estate now disputes that the Nelson Estate still has any ownership interest in
the business. In particular, you referenced a notation in some type of record
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allegedly showing a payment by Mr. Tinkcom to Mr, Nelson, [ requested
copies of this and any other records on which vour client relies to support the
position that the Nelson Estate has no further interest in Coins &
Collectibles, You seid you would talk with Gary Tinkcom, the Persanal
Representative of his brother’s estate, about providing me with the records. |
have not heard from you since our call.

During our ¢all, you also told me that the Estate of William Tinkcom “made
its own deal with Edward Welch™ to unilaterally sell the business, It appears
that unilateral deal was made without pennission or input from the Nelson
Estate, | presurne this also means your client does not intend to inclode the
Nelson Estate in any sale proceeds from the business. My clients had been
included in all the negotiations and draft agreements related to this sale, with
all parties agreeing the Nelson Estate owns half the business. Now they have
learned the Nelson Eslate was cut put without notice or explanation.

From my review of this matter, it appears the Nelson heirs are entitled to half
the value of the business. However, before asserting formal clalms through
litigation, | wanted fo informally request additional infonmation, Plesse send
me copies of any records purportedly showing that the Estate of Ear] Nelson
no longer owns an interest in Coins & Collectibles. It would alse be helpful
to have copics of any other records you feel weigh against any claims by Mr.
Nelson's Estate. For example, it is my understanding that Mr, Nelson had
valuables stored at the business that later went missing. The more records
and information we receive, the better my clients can evaluate whether and to
what extent to make claims against the Tinkcom Estate.

Il the Tinkcom Estate is unwilling to share information and discuss this
matter informally, we will pursue discovery after filing suit. [ look forwerd
to hearing from you. Thank you,

avatar » "
Tustin G, Smuth

B SHAREHOLDER | WOODS, FULLER, SHULTZ &
e SMITH

P (805)97B 0634 F (605) 339 3357

300 S Phillips Ave., Suite 300, Sioux Falls, 3D 57104
www.woodsfuller.com

[ 1
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*HCONFIDENTIALITY NOTICE** This e-mail (including attachments) is
covered by the Elecronic Communications Privacy Act, 18 USC §5 2510-
2321, contains confidential information, and is legally privileged. If vou are
not the intended recipient, any retention, dissemination, distribution or
copying of this communication is strictly prohibited. Please reply to the
sender that you received the message in error, then delele iL.

[f'this e-mail contains attached files and documents, plesse note any alteration
or changes may resuli in changes to the legal effect of these documents.
Woods, Fuller, Shultz & Smith P.C. has no responsibility for any alterations
or changes made by you to these documents,

This email has been scanned for email related threats and delivered safely by
Mimecast.

——rir S m e ———— o i G
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15-2-13. Contract obligation or labilidy--Stanstery,., 60 5T §15-2-13

Soplh Dakedn CodiNed Lawa
Title 5. Civil Frocedure
Chager | 5-Z Limitatin of Aclimne Generally (Fels & Aniogg

SLCL g 15-2-13

1 5-2-13. Contract obligation or lability--Statetory Hability--Trespass—Personal
property-—-Injury to noncontract rights--Fraud--Setting aside corporase instrument

LU 8

Except where, in specisl cases, a different Heitafion &5 preseribed by statate, the fllowing civil sctions other thon for the
recovery of real proparty can be commenced only witkin six Years after the cause of actian shall bave peorped:

(1} Anaction upon acentracd, obdigetion, or Bability, exprass or knplied, excephing those montioned in §§ 15-3-0 0 | 3-2-8,
Inelusive, and subdivisions 15-2-1503) and {4};

{21 An geticn wpon & Hability created by statute other than a pesaly ar foclelnese; euceptiing thb2e mantoned in subdivistons
| Sadel 5{3) and {4}

{31 An action for trespass upon r2al finspety;

{4) An action for taking, detaining, or fajuring sny goods or chastzls, including actions for spesifie moovery of persang!
proporty;

{5} An mction for griminal conversation or for any other injury te the rights of snother nod arising on contract and not
atherwise specifically ennmernled in §§ 13-2-8 10 15-2-17, inclusive;

{6} An setion for roliel on the prownd of freud, in cases which heretafore were solely eognizable by Lhe coirn of chancery,

(71 Anaction 1o a2 aside any instrusnent sxecutsd in the name of 2 carpamtion e the ground tfiat the corporate charfer
had expared ab the e of the execulion of such instrument.

Crodits
Saprce! S0RC 15059, § 350232 440 5L 194 [, ch 1515 5L 1945, ¢h 144, SL 10435, ch 145, § I; 5L 1947, ¢k 153, § 2; 55 1953,
ch 198, § 1.
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15-2-13. Contract obligation or llability--Statutery,., 50 5T § 15-2-13

nEEreL-Ee - s m— e - - = —nn

Edirers’ Notes
COMMISSION NOTE

The Code Commisskan changed “subdivisions. 152054} and (31 ta “subdivisions 15-Z-15(2) apd (4" near the
end of subdivisions (1) and (1) of thie section. Former subdivisian 15:2-15{3) was repenled in 1576, and in 1984
sebdivigions | 5<E-1304) and (3} were renumbered a5 subdivisions 15-2-15(3) and (4). The changes to this sction
meflect that renambering,

Motes of Decigions {159)

SDCL g E5-2-13, 5D 5T § 15-2-13
Current thirough the 224 Repular Sessian, Ex, Onl. 24-1, and Sopreme Court Risle 24-04
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18-E-12[c]), Mation for judgment on the pleadings, 50 5T & 15-5-12(g)

Houth Do Coditicd Lo
Title 15, Civil Proceders
Cheapier 15-0, Rikes of Procedurs o Ginsit Couns (Rofs & Ansos
HE. Meadingy and Malions
== 1 2--Deefomses and Dot s (Refs & Anmos)

SDCL § 1546812000
130 12(e). Mation for judgment an the plendings

CHirpoi i i

Adter the pleadings are closad but within such time as not o delay the trial, any party may move for judgment or the pheadings
I on o notion for jedgment o the pleadings, matiers outside the pleadings are presented to aad not excdwded by the esart, the
metion shall be treaied 25 ane for summary judigment and disposed of a5 provided in § 15-6-26, and s} parties shall be given
reazanakee opportunity o present all meterial made pertinent 1o such a motion by § 15655,

Creclhits

Sowrte: 3DC 1910 & Supp 1960, § 33, 1002; SD RCF, Rule 12 (o}, &5 adogted by Sup, Cb Order March 29, 1966, cffoctive
Ty &, 1966,

Makes of Decisaons {20}

EDCL G 136-12(c), SD ST § 15-6-120c}
Current through the 2624 Regular Sesgion, Ex. Ovd, 24-1, and Sapreme Court Fule 24-04

Erpd ol Bl immani A D | T IEeAER AL e e g F L 4 e il

Ll T o T I B P S S P S WAL I R ST TS e

FEESTLAW o 3134 Thorrscny Heotars, s elain g oo DS Giowsemisny Viksrhs,
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AR-TA-A05, Actions by partrerzhip ond pariners, S0 57 & £8-7A-408

TR MY T T " i

ol Dokola Codificd Laws
Tille 458, Purinerships (Rels & Aroes)
Clapner 487w, Uindform Partnership Act {Rals & Annes)
Anlcle IV, Belwioms af Pamoers 10 Ench Ciker ond io Portrership

SDCL § 48-TA-405
4B-TA-403, Actions by partnership and paiiners

Cumentness

{2} A pacinership may maista:n an action agaisst & porines for a breach of the parinership agreement, or for the viokation of a
dury 5o fhe parmership, crusing harm to the partnership

{b) A partner may mairtain on action apainst the partnesshig or anatlher parties far legal or equitable reliel, with or withousl an
aucounding as to pannership business, to

{1Y Enferce the prriser's rights under the portnership agreement;
141 Enforce the partaer's rights uisder this Act, including!
{i] The panner's nghts under E AB=TA-400 |, 4874107, or 48T 4203,

(i) The parners right on dissocintion to bave the partness interest o the parinemship puchased pursuant to §
AE-TA-TAL or enfoie any oiher right ender Article 607 T; or

(11§} The parirer's nght f3 compel & dissslution snd winding up of the pactnésship bugsiness ander § 48-TA-ROL or
enforce any other right omder Arilele §; or

(3] Enfarce the rights and othersize protect the ivterssts af the partimer, ineluding rights and interests arising indspendantly
of the partnesship relationship.

te) The seerual of, and any tme lmdtaton on, a dght of actpon for 8 remedy under this section is gzoversed by other low. A sigh
o an accounting wpan o digseleion and winding up dogs not revive 8 claim barred by faa

Credits
Source: SL 2001, ch 249, & 205
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AE-TA-A0E. Actlens by parnership and parners, S0 5T § 48.7A-408

T FaTemle e m— e — i —

SDCLEAE-TADE, 5D BT § 48-TA-405
Currend threvgh the 2024 Regular Sessian, Ex. Ord, 24-1, sad Supreme Court Rule 24-04
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A8-7A-TD1, Purchase of disgacialed padner's inferese, S0 5T § 40-74-701

e L . T T — e e

Aol Dokota Codificd Luws
Tille 4R, Puriiszrships (Relk & Anoas)
Chiapter 48-Tie. Vnilanm Pannesship Act {Rels & Anms)
Ariicle WL Panmers Dhssceiaiom when Busmmess Mol Woand up

SDCL § A8-TA=T]
48-T4-T01. Purchase of dissociated parner’s interest

Cunenbiivse

[} If a partner iz dissociated from o parinership withoot resulting in o dissolution #nd windieg up of he parinership buainess
wnder & 4B-TAED], the partnership shull canse the dissociated partner's interast in the parnership to be purchased far a buyout
price desernined pussuam o subsection (k).

{b) The buyowut price of ndissocisted partner's interest is the anspunt that woald kave been distribmable w 1he dissacinting partner
wnder subsection 48-TA-B0TCR} L on the date of dizsocistion, 1he ssacts of the pastnership were sald a1 a price squal 1o the greater
aof the hguidation valuz or the value based on e sale of dbe emite business as & going ccacermn without (ke dissociaiesd parinsr
and the parinesship were woend upzs of that date. Interes) must be peid from the date of dissooiation 1o the dase of payment.

(2] Drenges for wronghub dissocistion ender subsecton 48.7A-002{k), and all ether ameunis cwing, whether of nol presently
due, from the disscointed partner ta the partnership, must be offset ageinst the buvout price, Interest must be pald from the dare
the ameunt owed beconmes due 1o the date of piymest

{d} & partnership shall indemnify o dissecinted pamner whose interest e betng purchazed aznins all paitnerahip linbilities,
whether incurred before or afer the dissociation, except fiabilities incwred by sn act of the dissociated parimer onder §
af-Ta=-TOZ.

(e} If ne agreemend for the purchase of o dissociased partner's interest is reached within one Bundred twesty days after a written
demand for payment, the partnership shall pay, or cause to be paid, in cash to the dissociated parieer the amount il gartnership
estimates 10 be the Suyow price amd scerued tarest, reduced by any affsets and acerued interest dnder subsection {zh

[ IF & deforred payment is suthorized under subsection (h, the parinerskkip may terder @ writien offer o pay the smount it
estamates 1o be the buyout price and acerded Imerest, reduced by any offsets under subsection {2), stating the time ol porment.
the amount gnd fyps of sequnty Tor payment, and the ather teems and conditiens of the obligatan.

{g) The prvment o tender requirad by sabsectlon (&) or {1 must be accampinied by 1he following:
{10 & statement of parinesship assets and hiahilitizs as of the date af dissocizizon;

{2 The lalest avallable pamnership balance sheet and fconss statemeant, iFany;

Wi l"'i*l v - -." J’-’J?:i Ry B 'I--"I"- M elimmda -.l-i‘!:.'.'l: :J.."-. i'_:-"-.':':--:.a:- el ""-r-1 - APP TD



4E-TA-701. Purchase of digsociated partmar's interest, S0 5T § 4874704

{3} An eplanation ol how the estmated amaount of the payment was caloulated; and

{4 Writien notice thet the paymend is In Full ssbsfacton of the obligation fo porchase unless, within ane hundred twenty
days after the written notice, the dissociated parner commences an action 1o determine Ihe buyaw price, any offsels
uisder subsection (), or other ferms of the obligation to perchase.

{h} & partrer who wrongfully dissociates before the expirntion of & definite ferm or the completion of a particular uadertaking
i not entitled to payment of any portion of the buyou price until the expiration af the ferm or completion of the undenaking,
unless the periner extablishes to the satisfaction of the cour thel carfier poyment wiil not esuse undue hardship 1o the business
of the partmership. A deferred payment must be adeqoately secured snd beor intesest,

(1} A drssociated partner may maindainan petion agaisst the pasmership, pursuant oo subsection 4874 405K 21000, s determine
the buyout price of that partner’s interest, any offsets wnder subsection {c), or other terms of 1 obligation 1o purchase. The
nction must be commenced within one hundred rwenty days after the parinership kas tendered paymont or an offer 1o pay o
within one yeor after written demand for payment if pe payment or offer to pay is tendered, The court zhall determing e Buyos
price of the dissociated pariner's inserest, sny offset dies ender subseotion (o], and acoried interest, and enter judpment for say
ndditional payment or refund. [ deferred payment is autborized under subgection (), the court shall alss determine the smcurity
for payment and other terms of the ohligation 1o purchase. The coust may assess reasenable amormey's fees and the fees and
expeises of appraisers or ciher experis for 2 porty 10 the oction, in emounts the count fisds equiahle, spainst a party that the
et finds neted srbitranly, vesatiously, or not in good faith, The finding mey be based on the parinership’s fatlure to teade
payment or an affer to pay or o comply with subsection (g).

Credits
Souree: SL 2000, cls 289, 701

SDCL§4R-TA-TOL, S0 8T § 48-TA-T0)
Cuireent throwugh the 2024 Fegulor Session, Ex, Ond. 24-1, sad Suprepe Court Rube 24-04
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

APPEAL NO, 30698
CRAIG NELSON axp AMY FREED, As co-PERSONAL
REPRESENTATIVES OF THE ESTATE OF EARL NELSON
Plaintiffs and Appellants,
V&,

GARY TINKCOM, s PERSONAL REPRESENTATIVE OF THE ESTATE
oF WiLLiam Tinkcom, EDDIE WELCH, axo MERE COIN
COMPANY, LLC. D/B/A COINS & COLLECTIBLES,

Defendants and Appellees.

APPEAL FROM THE SECOND JUDICIAL CIRCUIT
MINNEHAHA COUNTY, SOUTH IDAROT A

THE HONORABLE DOUGLAS P. BARNETT
Circurr Court JunGe

BRIEF OF APPELLEES
ATTORMNEYS FOR APPELLEES:; ATTORMEYS FOR APPELLANTS:
Joel Rische dustin G, Smith
DavENPORT, Evans, HURWITZ Woons, FULLER, SCHUTLE & SMITH
& SKITH, L.L.F. PO Box 02T
206 West 14th Street 300 8 Phillips Ave.. Suite 500,
P.Cb. Box 10440 Bioux Falls, 51571044
Bious Falls, S AT100- 1030 (B0 B06-08500
(G T56- 2880 Justin, Smith@woodstuller com

iriche@davenportevans com

[tan MNichols
NicHOLS & Rapuck, P.C.

27 Morth Minnesota Ave., #2101
Sroux Falls, S0 AT 104

Fibad: 11852024 128 PM CET Supremes Court, State of South Dakata #30698
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JURISDICTIONAL STATEMENT
Appellants Craig Nelson and Amy Freed, as Co-Personal Representatives of the

Eatale of Earl Melson, appeal the Circunt Court’s Order and Judgment of Dxismissal with
Prejudice dated April 2, 2024, and filed on April 3, 2024, Notice of Entry of the Order
and Judgment of Dismissal with Prejudice was filed on Apnl 3, 2024, and Motice of
Appeal was liled by Appellants on May 2, 2024, and served on Appellees the same day.

STATEMENT OF THE ISSUES

L. Wheiher the Cirenit Court may rule on a defendant’s motion for judgment on
the pleadings when it was filed prior (o an answer,

The Cirewit Court property ruled on the Motion for Judgment on the Pleadings, as
moved by the Defendants. The standard applied when a defendant moves for judgment
on the pleadings is functionally tdentical to a motion to dismiss for failure to state a claim
upon which relief may be granted. The Circuif Court properly assumed all facts alleged
by the plaintiffs that were material to the ruling were true, bul determined the lacts as
alleged in the Plaintiffs® First Amended Complaint showed Plaintiffs” claims were barred
by the applicable statute of limitations.
SDCL § 15-6-12{c)
SDCL § 15-6-12(b)5)
aiafa v Imhoff & Assoe, PO, 2020 5.D. 535, 12, 949 N.W 24 BoB, 875
Crathmiller v, Deloitie & Touche, LLP, 2005 5.1, 77,9 5, 699 N.W.2d 493, 496
Poehl v. Countrywide Home Loans, fnc., 528 F3d 1093, 1096 (Bth Cir. 2008)

1. Whether the statute of limitations expired on a dissociated parvtner's elaim for a
buyont of his interest in the partnership or a distribution of his share of

partnership when his claims were not asserted for more than ten vears after his
dissociation from the partnership.



The Cireuit Court properly held a dissociated partner's clamm scerues at the time
of dissociation, and the six-year statute of limitations expired prior to commencement of
the action asscriing the dissociated partner's claims.
SDCL § 48-TA-TO]
SDCL § 48-TA-807(b)
SDCL § 48-TA-4035(b}2)
SDCL § 15-2-13
T re Estate of Fremch, 2021 8.0, 20,9 16 n.5, 956 N.W.2d 806, 310 n.5
Spencer v. Estave of Spencer, 2008 5.D, 1299 16, 759 N.W.2d 339, 544

111, Whether the statute of limitations expired prior to a personal representative
commencing an action on hehalf of the decedent’s extate to recover personal
property left at a premises when the personal representative Tailed to assert the
claim for more than ten years following appointment as personal representative.
The Circuit Court held the statute of limitations expired no later than seven years
after the personal representatives were appointed and therefore the conversion claims
were barred by the applicable statule of limitations.
SDCL § 15-2-1344)
SDCL § 29A-3-T709
Estate of Thacker v. Trmm, 2023 5.1, 2, 741, 984 N.W.2d 679, 601
atrassburg v. Citizens Stafe Bapk, 1998 5.0, 72,99, 581 N.W.2d 510, 514

IV. Whether a plaintiff may obtain equitable relief from enforcement of a statute of
limitations for payment of a dissociated partner's buyout interest when the
plaintiff was aware of the right to pavment bunt was told by the remaining
partner the plaintitf would be paid at some indeterminate time in the future,

The Cirenit Court held the plaintiffs had not alleged facts that would support

fnding equitable doctrmes excused enforcement of the apphicable statute of hmitations.



SDCE § 15-2-13
In e Estare of French, 2021 5.1, 20,9 20, 956 N.W.24 806, 811

Anson v. Star Brite Jan Moref, 2010 8.D. 73,91 37-38, 788 N.W.2d 822, §31-32
{Konenkamp, J., concurring )

Sprenger v. Estate of Spencer, 2008 5.0, 129, 7Y 19-21, 759 N.W.2d 539, 545
STATEN 0 ) '

This appeal is from a decision by the Second Judicial Circuit Court, Minnehaha
County, (he Honorahle Douglas P. Barnett presiding. The order being appealed granted
the motion for judgment on the pleadings filed by Defendants Eddie Welch, Mere Coin
Company, LLC, and Gary Tinkcom, personal representative of the Estate of William
Tinkcom. The order dismissed Plaintiffs Craig Melson and Amy Freed's claims with
prejudice,

STATEMENT OF FACTS!

In November 2003, William “Ball™ Tinkcom purchased a 3% mterest in Coins &
Collectibles (“the Business™) froan Richard Stelzer. First Amended Complaint 9§ 7 {(S.R.
59) (hereinafter “Amended Complaint™). Dr. Earl Nelson (“Nelson™) allegedly provided
£50,000.00 for Tinkeom's purchase of the ownership interest. Amended Complaint 9§ §
{5.K. 539), Tinkcom agreed 1o make Nelson a 50% owner in the Business in exchange for
the payment. Amended Complaint § 9 (5.K. 59, The partics memorialized the

agreement in writing noan “Acknowledgement of Contribution to Purchase of Business™

! Due to the procedural posture of this matter, on appeal from the Circuit Court’s grant of
a motion for judgment on the pleadings, (he Slatement of Facts includes allegations as
pleaded in Plaintiffs" and Appellants’ First Amended Complaint. Recitation of these
allegations is not intended by Welch or any Appellee as an admission of the truth of such
pleadings.



dated Movember 25, 2005, Amended Complaint § 10, Ex. A (S.R. 59-60, 72-73). This
agreement made nearly twenty vears ago between Melson and Tinkeom is at the heart of
the dispute in this action.

Following the purchase of the business, Nelson and Tinkcom owned the Business
as equal partners. Amended Complaint ¥ 11 (5.1, 60). Tinkcom managed the day-to-day
activities of the Business and aceepted several shori-term loans from Nelson to keep the
Business active. Amended Complaint § 12 {(5.R. 60). Nelson also contribuled to the
Business by purchasing merchandise for the Business to sell, advising Tinkeon, and
helping Tinkcom with conducting day-io-day operations. Amended Complaint ¥ 12 (S.R.
6l).

Nelson died on March [3, 2013, Amended Complaint § 16 (S 60). Plaintiffs
and Appellants Craig Nelson and Amy Freed (*Nelson Children™) were appointed co-
personal representatives of Nelson's estate (“Nelson Estate™). Amended Complaint 99 1-
2 {5.R. 38). Tinkcom operated the Business after Nelson's death, and he had multiple
verhal discussions with the Melson Children. Amended Complaint ¥ 17 (5. R. 6,
Aceording to the Nelson Children, Tinkcom told them their father was a 30% owner of
the Business, and that when Tinkcom seld the business or died he would pay the Nelson
Estate their Father's share, Amended Complaint ¥ 17 (S.R, 60

Tinkcom operated the Business until his death on Jannary 25, 2022, Amended
Complaint %% 17-18 (5.8, 6(—61), Prorto Tinkcom's death, he negotiated with Eddie
Welch (“Welch™), a longtime employee of the Business, for the sale of the Business.
Amended Complaint ¥ 19 (S.R. 61), The sale of the Business had not closed at the Gime

Tinkeom died, and after Tinkeoms death, Welch purchased the business from the



Tinkcom Fstate. Amended Complaint § 23 (8.R. 61). Welch subsequently transferred
the Business to Appellee Mere Coin Company, LLC, an entity of which he is an owner.*
The Nelson Estate received no payments o proceeds from the sale, either before or after
Timkcom's death. Amended Complaint Y 24 (3.R. 61).

In addifion, Nelson kept “certoin valuabie coins and collectible items,” including
pold Krugerrands (a Soath African pold coin) at the Business for safekeeping. Amended
Complaint 99 25, 26 (8.R. 62). After Nelson's death, the Nelson children *entrusted the
valoables © . . at the premises of the Business for safe keeping.” Amended Complain
126 (5.K. 62). After Tinkcom died, the Melson children discovered “some™ of these
unspecified valuables, including gold Kragemmands, were rmissing, and thal Welch or the
Tinkeom Estate were asserting title to them. Amended Complaint 5 27-29 (5.1 62).

The Nelson children, as ¢o-personal representatives of the Nelson Estate, served a
Complaint on Welch on June 20, 2023. Welch Admission of Service (8.R. 52, 55). Gary
Tinkeom, as personal representative of the Tinkeom Eslate, was served on August 11,
2023, Tinkcom Admission of Service (S.R. 105). The Nelson Estate then filed its First
Amended Complaint on Aungust 18, 2023, Amended Complaint (S.R. 38),

The Amended Complant pled nine counts in totsl. The first six counts were
agserted against the Tinkeom Estate:

o«  Count |: Bresch of contract seeking Melson's alleged ffty percent interest in the
Business;

o Count 2: Breach of covenant of good faith secking the value of Nelson's alleged
ownership interest in the Business;

o«  Count 3: Breach of implied contract seeking compensgation for Nelson's alleped
contribution to the Business:

* Mere Coin Company and Welch collectively are referred to as “Welch.”
3



»  Count 4; Unjust enrichment seeking disgorgement of the bénefit of Nelson's
alleged contributions to the Business;

+ Count 5; Promissory estoppel seeking damages ansing out of Nelson®s alleped
contribufions to the Business;

« Count & Breach of fiduciary duty seeking damapes for Tinkeom’s alleged failure
to compensate Nelson or his Estate for Nelson’s alleged interest in the Business.

Amended Complaint at 3-9 {S8.R. 62-66). The Nelson Estate pled two additional counts
against all defendants alleging interference with Nelson or the Nelson Estate’s
expectancy with respect to his interest in the business:

+ Count 7: Tortious interference with Melson's business expectancy for his imterest
in the business;

» Coumt 8; Civil conspiracy to interfere with Nelson's business expectancy for this
interest in the business.

Amended Complaint at 10-11 (8. K. 67-68). Count 9 of the Amended Complaint alleped
conversion against all defendants Tor the recovery ol or damages relating to the valuables
allepedly [eft at the premises of the business, Amended Complaint at 12 (S.R. 69).
Welch moved for judpiment on the pleadings and alternatively for dismissal for
failure to state a claim on August 30, 2023, Motion for Judgment on the Pleadings and
Motion to Dismiss (S.R. 108). Two days later, the Tinkcom Estate filed a motion for
judgrment on the pleadings on the same grounds as Welch, Motion for Judgment on the
Pleadings (5.R. 124). The Circunt Court heard argument on the motions in two hearings
in October 2023 and issued its Memorandum Decision and Ovder Granting Defendants’
Motion for Judgment on the Pleadings on March 28, 2024, Opinion and Order Granting
Defendants’ Motion for Judgment on the Pleadings (S.R. 170) (hereinalter,
“Memorandum Cpinion™). The Nelson Estate appealed, and the defendants request this

Cowt affirm the Circuit Court’s decision.



\RGUMENT
L. Defendanis Properly Raised of the Statute of Limitations Defense

The Circuit Court found the applicable statutes of hmitations barred the Nelson
Estate’s claims against Appellees and properly granted Welch's Motion for Judgment on
the PMleadings. The Circuit Court could have just as casily gramted the Motion to Dismiss
for Failure to State a Claim. Tt makes no difference whether the Circut Court found s
authority to dismiss the Nelson Estate’s Complaint in SDCL § 15-6-12{b}5) (the
provision for 8 motion to dismiss) or SDCL § 15-6-12{c) (the provision for a motion for
judgment on the pleadings) because, as the Nelson Estate acknowledges, the legal
standard applied in either motion 15 essentially “identical.” Appellants’ Briefat 11, The
claim the Circuit Court eould not grant the Motion for Judgment on the Pleadings
elevates form over substance. The substantive basis for the Circuit Court’s decision is
the same, and the Circuit Court correctly apphed the law,

Welch contemporaneously moved the Circuit Court to dismiss the Fird Amended
Complaint in two alternative motions: (1) judgment on the pleadings and {2} failure 1o
state a claim. Motion for Judgment on the Pleadings and Motion to Dismiss (S.R. 108).
The Tinkcom Estate also moved for judgment on the pleadings. Motion for Judgment on
the Pleadings (5.R., (24}, The Cirguil Court addresaed the motions “as one™ becanse they
comtained “substantively the same arguments.” Memorandum Opinion at 1 n.1 (S.R.
1700, but technically granted the motion for judpment on the pleadings. Chrder and
Judgment of Dismssal at 1 (5.R. 186).

A motion for judgment on the pleadings “provides an expeditious remedy to test

the legal sufficiency, substance, and form of the pleadings.” Slota v Imbaff & Assoc,



F.C,20203.D, 55,9 12, 949 N.W.2d 869, 873, When a party moves for judgment on
the pleadings, the court “view{s| all facts pleaded by the nonmoving party as true and
grant[s] all ressomable inferénces in favor of that party.” Poehd v, Counirywide Home
Lowrns, fnc., 528 F.3d 1093, 1096 (Bth Cir. 2008). S0, when a defendant moves for
udement on the pleadings, the court views the facts pled by the plaintiff as true and
grants all reasonable factual inferences in favor of the plaintif. f&d Likewise, a motion
o dismiss under SDCL § 15-6-12{b){5) tests the sufficiency of the pleading {i ¢ the
plaintiff s eomplaint), and a court reats the facts pled by the plaintiff as vue and grants
all reasonable factual inferences in favor of the plaintiff. Chakmiller v Delolite &
Towche, LLP, 2005 5.1, 77, 5, 699 N.W.2d 493, 496,

Becanse there is no difference between the standards by which the Circuit Court
evitluates the motions, the substantive analysis is the same. The Cireuit Court found the
MNelson Estute’s claims were barred by the apphicable stafutes of limitations based on the
allegations in the Complaint. Memorandum Opinion at 14 (3.R. 183), Ifif was
technically an error for the Cireuit Court to grant the Motion for Judgment on the
Pleadings insiead of the Maotion Lo Dismiss, it does not alter the substantive legal
determination of when the Nelson Estate’s claims accrued. This Count may affirm the
decision because the outcome on the Motion w Dismiss would be the same. Krier v. Delf
Rapids Twp., 2006 813, 10, 1 12, 709 N.W .24 841, 845 (*"We will affirm the trial court if
there is any legal basis to support its mling.”). There was no procedural emmor with how
the Circuit Court evaluated Welch’s and the Tinkeom Estate’s motions, and therefore

Welch respectiully requests this Court affirm the Circuil Court®s ruling,



L1. The Cirenit Court Properly Determined the Nelson Estate’s Business Interest
Claims Arose at the Time of Melson®s Death

Nelson passed away on March 13, 2013, and his claims asserling an interest in the
business® arose at that time. and the statute of limitations began fo run. The Nelson
Estate had until no later than March 13, 2020, to bring those claims under the applicahle
statute of limitations, Because the lawsuit was commenced afier that date, the Business
Interest Claims are barred as a matter of law. Without viable Business Interest Claimas,
the Nelson Estate had no enforceable interest in the Business, and its claims against
Welch and the Tinkeom Estate for interference with the business expectancy® are also

harred.

A, The Nelson Estate’s Business Interest Claims Acerned Upon Nelson's
Death

The facts pled i the Nelson Estate’s Amended Complaint show as a matter of law
the Buginess Interest Claims accrued when Nelson died. A court decides “what
constitutes accroal of a canse of action” as a matter of law. Cne Star v. Sisfers of 51
Francts, Denver, Colo., 2008 8.1, 55,9 12, 752 W.W.2d 668, 675 (quoting Petersan v,
Hobm, 2000 8D, 27, 91 7-8, 607 N W.2d 8, 10-11) "A cause of action accrues when the
right to sue arses.” Spencer v. Estate of Spericer, 2008 3.1, 129, 1 16, 759 N.W.2d 539,
344. Tn other words, “a claim accrues and limitations become its course when a person

has some notice of his cause of action, an awareness either that be has suffered an injury

* Counts | through 6, inclusive, of the Amended Complaint assert claims against the
Nelson Esiate based on Nelson's claimed parnership imterest in the business, Those
claims are referred to collectively as the “Business Interest Claims.™

* Counts 7 and 8 of the Amended Complaint allege all defendants interfered with the
Melson Estate’s husincss expectancy and engaged in a Civil Conspiracy to do the same.
These claims ave reflirmed 1o collectively as the “Interference Claims.™

9



of that another person has commritted a legal wrong which ultimately may result in harm
o him.” & (quoting Haberer v, Firsy Bank of 5.0, 429 MW .2d 62, 68 (5.7, 19ER)) fn
re Extate of French, 2021 8.0, 20, 16 n.5, 956 N.W.2d 806, 810 5. Because the
Bugsiness Interest Claima all arise out of Nelson's alleged interest in the Business, the
rights the Nelson Estate are asserting are contrelled by South Dakola business laws—
specifically South Dakota Partnership laws as stated in South Dakota’s enactment of the
Uniform Partnership Act (*UPA™ contained in SDCL Ch. 48-7A, SDCL § 48-TA-103,

The Melson Estate alleges Nelson was an owner in the busimess, but it makes no
other allepations regarding formation of en entity. Amended Complaint 1Y) 7-12 (5 R.
50-60). When two or more people associate “to carry on as co-owners a business for
profit™ a partnership is formed, *whether or not the persons intend to form a pertnership.”
SDCL § 48-7A-202, By default, based on the Nelson Estate’s allegations, Nelson's
mitercst in the Business would be considered a partnership and controlled by the UPA.

Jd Therefore, the substantive rights the Nelson Eslale seeks 1o enforee through its elaims
are grounded in the UPA and any accrual analysis requires anzlysis of the rights provided
a dissociated pariner by the LIPA.,

Under the UPA, Nelson®s cause of action for & share of the partnership sceroed
upon the time of his dissociation. A partner who 15 an individual iz dissociated upon their
death, SDCL § 48-7TA-60177). Because Nelson died while allegedly a partner, Nelson
became dissociated when he died on March 13, 2013, Dissociation is a tuming point for
the partnership and alters the rights and obligations betwesn the dissociated pariner and

the partnership. £, SDCL § 48-7A-603. Following a partner’s dissociation, a

10



partnership either winds up its business or it carries on and bays out the dissociated
partnet’s interest in the partnership. &d,

Argusbly, when a partner in a two-person partnership dies, the partaership must
wind op and dissolve. See SDCL § 48-TA-100{6) {defining a partnership as an
association of “twa or more persons™y; Stare for Use of Fariners State Bavik v. Ed Cox
and Nen, 132 NOW.2d 282, 200 (5.D. 1965) (death of one of two partners required
winding up o partnership). Even if dissolution is not required, the dissociated partner’s
buyout rights, including the distribution to which he is entitied (if any), are determined by
calculating what the dissociated partner would have received had the partnership been
wound up and sold wf the fime of dissociation, SDCL § 48-TA-T01{b). Thus. the buyout
a dizssociated partner may be entitled to is the same as what his distribulion would have
been had the partnership been wound up at the time of dissociation. In short, dissociation
is the point in time al which the nature of the relationship between the former pariners is
changed and the point of reference for their rights to a buyoeul or a distribution.

Following dissociation, a dissociated partner has a right upon which he can sue
the partnership. A “disseciaied parirer may maintain an action against the
partnership . . . o determine the buyvout price of [the dissociated) pariner’s inderest.”
SOCL § £8-7A-701{1) (emphasiz added). Thus. regardless of whether dissociation of a
partner leads o winding up and dissolution of the parnership, dissociation 15 the
triggecing date at which the dissociated partner’s rights to a buyout are set and accrue.
See Speacer, 2008 5.1, 129, 9 16, 759 N W .2d at 544 (A cause of action accrues when

the right to sue arises ™). [FNelson did in fact own an interest in the Business



immediately prior to his death, ki ¢laim for a buyout of that interest accrued when he
died.

Melson’s death directly led to his dissociation from the alleged partnership and in
turn accraal of his right to sue to foree a buyomt of his interest at that time. Because there
15 o factual dispule ebout when Nelson died, the Court can determine as & matter of law
that the Nelson Estate’s Business Interest Clamms acerued on the day Nelson died.

B. The Pleadings Show the Nelson Estate's Business Interest Claims and
Interference Claims Are Barred

The Business Interest Claims sssert rights relating 1o Nelson’s alleged rights as a
partiier in the Business. See supre Statement of Facts al 5-6; Amended Complaint {5.E.
5K). The facts set forth in the Amended Complaint show the Nelson Estate’s Business
Interest Claims are barred by the applicable statute of limitations as a matter of law. In
turn, the Interference Claims are bamred because the Nelson Eslate had no valid business
expectancy when Welch bought the Business.

1. The Business fuaterest Claims are Barred by the Statute of
Lirmitations

The Business Interest Claims assert rights created by Nelson®s claimed interest in
the Busginess. The statute of limitations on the Business Interest Claims is six years under
SDCL § 15-2-13 because they allege breaches of an express or implied contract and
violations of the Nelson™s right to buyout created by statute {the UPA). SDCL § 15-2-
13(1=(2). As discussed above, Nelson's Business Inferest Claims acerued on the date of
Nelson's death on March 13, 2013, Amended Complaint § 16 (S.E. 60). State law,
however, suspends the running of a statute of limitations on a decedent’s claim for one

vear, following which fime it resumes. SDCL § 29A-3-109. Therefore, the Nelson

12



Estate had seven years—Trom the time of kis death to March 13, 2020—to assert the
Business Interest Claims.

The Nelson Estate failed to assert its Business Interest Claims prior to March 13,
2020, The Complaint was filed and sipned on June 16, 2023, Complaint af 12 {S.R. 12).
The action was commenced when Service of Process was admitted on June 20, 2023 by
Welch and on August 11, 2023, by the Tinkcom Estate. Welch Admission of Service
(8.R. 52, 53); Tinkcom Admission of Service {S.R, 105). As such, the MNelson Estate’s
Business Interest Claims were commenced moee than theee years affer the statute of
limitations expired, and those claims are barred as a matter of law. The Cireuit Court
correctly dismissed the Business Interest Claims with prejudice on that basis.

The lacts the Nelson Estate argues were improperly adopted by the Circuit Court
do not alter the statute of limitations analysis. Whether the Circut Court acknowledged,
for example, that the 2003 loan was subsequently repaid or that Nelson®s eslate
documents failed to identify an interest in the Business makes no difference—the stalule
of limitations analysis does not fum on those facts. The Circuit Court assumed the
partnership interest for purposes of the motion, and the dates ol Nelson®s death and the
commencement of the action are undispoted.

Morgover, becanse this Court reviews de nove a decision on a motion for
judgment on the pleadings, it gives “no deference to the cirewit court’s determination.”
Torgersonv. Torgerson, 2024 5.1, 50, 913, 11 N.W.3d 50, 56. Thus, the Nelson
Estate’s assertion the Circuit Court erved by “adopting as true allegations asserted by the
Tinkcom Estate’s lawyver” is immaterial, This Court can afTirm if there iz any lepal basis

for doing so. Krier, 2006 8.0, 10,9 12, 709 N.W.2d at 845,

13



4 The Nelson Estate Cannot Assert Interference with Nonexistent
Rights

Because the statute of limitations expired on March 13, 2020, the Nelson Estate
had no enforcesble rights with respect to the Business afier that date. With no
enforceable rights against the Tinkeom Estate, the Nelson Estate cannot asserl 1ls torhious
Interference Claims against Welch or the Tinkcom Estate.

The tortious expectancy claim requires the Nelson Bstate to hold a “valid business
relationship or expectancy,” Dyketra v, Page Holding, Co., 2009 8.1, 38,4 39, 766
™N.W.2d 491, 499, The Nelson Estate held no enforceable business interest or expectancy
in the alleged partnership after expmration of the staiie of mitations on March 13, 2020,
Welch finalized his purchase of the Business in 2022 long after the statute of limitations
on the Nelson Estate’s Bosiness Interest Claims expired. Amended Complamt 99 2023
(S.R. 6613 No valid business reletiomship or expectancy existed with which to interfere at
that time. Both the tortions lnterference and civil conspirzcy claims against Welch and
the Tinkcom Estate fail a5 a matter of law.,

C. A Dissociated Partner May Not Indefinitely Defer Buyout

The Melson Estate arpues there are no “time limits for a dissociated partner o
bring a claim against the remaining partner or partnership for a buyout™ Appellants’
Brief at 24, Specifically, the Nelson Fstate asserts no claim for a buyout accmes until
demand for payment of the buyout or tender of payment (or an affer for payment) is
made under SDCL § 48-7A-T0]. Appellants”™ Brief at 24-25. [fneither the dissociated
partier nor the partnership initiate that process, then, under the MNelson Estate’s theory,

the claim never scerues, at least not until the dissociated pariner or his successors in
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interest find out the parinership is sold to a third party, That argument incorrectly
interpress the UPA and ignores the purpose of a statate of lmitations,

Regardless of whether the Court interprets accrual under Article 7 or ¥ of the
UPA (i e, buyoul or dissolution procedures), dissociation is the riggering point at which
a dissociated partner's rights are sel and enforceable, and therefore when his claim
accrues. The buyout price of & dissoeiated partner under Article 7 15 based on what
would have been distributed to Nelson had the business been wound up under Article 8.
SDCL & 48-7A-701{b}. The value is determined as of the date of dissociation, with
interest payable from that date, fd Thus, Nelson's alleged right to buyout arose upon
dissociation {(his death), and as of that time, the Nelson Estate had the right to assert
claims to have the buyoul or distribution determined and paid. SDCL §§ 48-TA-
405(b)2)(it), ~TOI(LY; e.g., Srassburg v. Citizens Stele Bank, 1998 5.0, 72,9, 581
N.W.2d 510, 514 {the stanie of limitations begins to run when a complete cause of action
exists, which occurs when a plaintiff “can file suit and obtain relief™).

The demand and tender procedure set forth in 3DCL § 48-TA-701 is simply a
process to expedite resolution of the buyout between a dissociated partner and the
partnership, not a precondition to a claim. See generally, SDCL §§ 48-TA-T01{e), (g),
(i). A dissocisted partner may invoke the procedure by making a demand, after which the
parinership must tender the bayout within 120 days. fd §§ 48-7TA-T01(e). IF the
partnership tenders payment (with or without & demand), then the dissociated pariner
mugh eofmunence any action to determine the adequacy of buyout within 120 days, Jd.

§ 48-TA-TO1(). If the paninership fails to tender payment following a demand, then the

dissociated partner must commence an action within one year of the demand, &
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Malhing in the ext of SDCL § 48-TA-70] requires demand or tender ocewr belore
starting a lawsuit 1o enforce a buyout, See, e.g, SDCL § 48-TA-TOL(1) (stating &
“dissociated partner may maintain an action” against the parinership to determine buyout
price, bul not requiring the dissociated partner to have made a demand or rejected a
tender), The statute outlines a process to initiate prompt reselution of buyout claims
brought by a dissociated pariner. To argue the very same statute allows the Nelson Ustate
to {ndeflrliely defer asserting its buyout claim by withholding a demuand for payment
turns the clear purpose of the statute on its head and leads to an absurd result. See Arpus
Leader Media v, Hogstad, 2017 8.D. 57,99, 902 N.W.2d 778, 782 (noting that “statutes
must be construcd according to their intent”™ from the statute as a whole and *it 15
presumed that the legislature did not intend an absurd or unreasonable result.™), The
Melson Estate cannot indefinitely defer accrual by declining to make a written demand
for its alleged buyout interest.

Indeed, the Melson Estate’s arpuments illustrate its claim for payment arose at the
time of dissociztion, The Nelson Estate admitted during arguiment before the Circuit
Court that the valuation of the business inderest it is claiming is set “al the time of
dissociation™ and that the Melson Estate’s buyout claim would be aceruing intersst on the
buyoul price from that time. {(App. 4, Oct. 23, 2023 Hearing Transcript at 28:6-24).
Thus, by the Nelson Estate's own admisston, all the elements of a claim for the bayout of
its alleged husiness interest were sct {(and aceruing interest) ot the time of Nelson’s
dissociation: (1) the alleged bosiness interest; {2) the right to buyout; and (3) the basis for

the buyout price. If not, what would a dissociated pariner demand payment of under
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SDCL §48-7A-7017 A claim for a buvout must accrue at dissociation, otherwise there
would he nothing to demand.

Likewise, the Melson Estate’s argument thal il was not injured until it learned
Tinkeom had sold the business to Welch is incorrect. The Nelson Estate had been aware
for nearly a decade that no buyout had been paid, 1f Tinkeom’s supposed promise to pay
the buyout amount due at some indeterminate futuve date could delay the injory and
therefore accrual of the Nelson Estate’s claim, then any debtor could aveid a collection
action indefinitely simply by promising to pay his creditor later. See Spencer, 2008 5.D.
120, % 16, 750 N,W 2d at 544 ("A eause of action accrues when the right to sue arises.™)

The fact that Welch purchased the Business did not materially change the Nelson
Estate’s position. 1f the Nelson Estate ever had a right to a share of the business, its
righis were based on the Business as il exisied on March 13, 2003, The Business as it
existed when Welch bought it nine yeass later does not affect the caleulation of the
Melzon Estate’s buyout interest, See SDCL § 48-7A-T01 (stating the buyout interest, if
amy, should be caleulated using, in part, the value of the assets as of and on the date of
dissociation), Welchs purchase of the Business could not cause any injury to the Nelson
Estate.

The Nelson Estale’s alleged right 1o a bayout arose at the time Nelson died and
was dissociated from the alleped partmership. The sistute of limiations on those claims
began to run at that time, and expired seven years later, on March 13, 2020, In twn,
because the Nelson Estate had no enforceahle interest in the bugsiness at the time Welch

purchased if, and because Welch's purchase of the Business allected none of the Nelson
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Estate’s rights, Welch could not have tortiously interfered with a business expectancy of
the Melson Estate or participated o a civil conspiracy apaingt the Nelson Estate,
M.  The Circuit Court Properly Dismissed the Nelson Estate’s Conversion Claim

The Melson Estate’s conversion claim fails as well. The tort of conversion is the
“unmuthorized exercise of control or deminion over personal property in a way that
repudiates an owner’s right in the property or in a manner inconsistent with that right.”™
Estate of Thacker v. Timm, 2023 8.0, 2, §41, 984 N.W.2d 679, 691 (quoting Hman v,
Terry Seladte Chevroler, Ine, 1998 8.0, 96, 4 32, 584 N.W.2d 103, 107}, To adequately
plead conversion, a plaintiff must allege (1) they owned or bad a possessory interest in
the property; (2) their interest m the property was greater than the defendant’s; (3) the
defendant exercised dominion or control over or seriously interfered with the plaintiff™s
interest in the property; and {4) such conduct deprived the plaintitf of their interest in the
property. fd 41, 984 N. W 2d at 691-92 {quoting Western Consol. Coop, v. Pew, 2011
5.0, 9,922, 795 W.W.2d 390, 397),

The Nelson Estate alleges Nelson. prior to his death, “kept certain valuable coins
and collectible items ar the premives of the Business, including gold Kruger[rlands, which
arc a tvpe of South African coin, and other gold coins and valuable items.” Amended
Complaint § 25 (5.R. 63) (emphasis added). The Nelson Estate further alleges “[t]he
Melson Estate entrusted the vafuabies referred to in Parageaph 25 ar the premises of the
Business for safe keeping afler Dy, Nelson's death.™ fd % 26 (5.R. 63) (emphasis added).
Finally, the Nelson Estate alleges "[slome of the valuables are missing,” and “[o]ne or
mare Defendants wromg fully asserts it bolds title to certain property refernred to in

Parageaph 25, incloding but not limited 1o gold Kruger[rlands.” Id 1§ 2728 (S8.K. 63).
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The Nelson Estate’s possessory interest in the property allegedly left at the
Business by MNelson turns on the Nelson Children’s rights and duties as co-personal
representatives of the Estate, As co-perscmal representatives of the Estate, the Nelson
Children had both the rght and obligation to take “possession or contro] of” MNelson”™ s
property, incheding the valuables allegedly left at the business premises. SDCL § 29A-3-
709, A personal representalive may leave tangible personal property with the person
“presumptively entitled thereto unless or until™ the property is necessary for
administration of the estate. & Once appointed ns personal representatives, the Nelson
Children had the authority to maintain an action to recover such property. fid, The
Nelson Children were appointed personal representatives of the Estate on April 30, 2013,
Bo, their caizse of action for recovery of the property accrued at that ime. See
Strassburg, 1998 81, 72, 99, 581 N.W.2d st 514 (the statute of limitations begins to run
when a complete cause of action exists, which accurs when a plaintiff “can file suit and
obtain relief.™).

The statute of limitations for recovery of personal property is six years alter
accrual, SDCL § 15-2-13{4). Thus, any action 1o recover possession of the valiuables
allegedly left at the Business was required to be brought by April 30, 2019, fd The
Melson Estate failed to commence an action to recover the valuables by that time, and
therefore has no enforceable possessory interest in the valuables allegedly left at the
Business,

The allegations in the conversion claim are pothing more than a re-hash of the
elements of conversion, The conversion allegations are too vagoe to identify specifically

what and how many “valuables” were allegedly left at the business, which are missing
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and which are not, or whether any of Nelson's alleged “coins and collectible ftems”
remained at the Coins & Collectables business premises until 2022, The Nelson Estate
does not allege that, in the more than ten years between MNelson's death and
commencenent of this action, the Nelson Estale took any action 1o assert a possessory
interest in any of the unspecified coins and collectibles. 1fit had, the Nelson Estate
wotld be able to identify with at least a modicum of specificity what and how many
“yaluables™ were allegedly 1efl with Tinkceom. Inatead, the conversion claim is a thinly
velled attempt to skint the statute of limitations problems with the Business Interest
Claims and is designed to leave the door open 1o agsert an interest in any particular coin
or collectible item at Coins & Callectables.

Far the first time, the Nelson Estate asserts it stored the valuables at the Business
premises “under an agreement with Tinkcom,” thereby “maintaining control™ over them.
Appellants” Briefl at 31, Although the Court is required to treat the allegations in the
Amended Complaint as true and draw reavonalle inferences e favor of the Nelson
Estate, it is not required to abandon common sense. Nygauvd v. Siowx Valley Hosp, &
Health Sys., 2007 8.0, 34,99, 731 N.W.2d 184, 190 (*[T]he court is free w ignore legal
conehuesions, unsupported conclusions, unwarranted inferences and sweeping legal
conchuzions cast in the form of factual allegations.” {guoting Wiles v Capital fndem,
Corp., 280 F.3d 868, 70 (8th Cir. 2002))). “The pleading must contain something more
than a statement of facts that merely creates a suspicion of & legally cognizable right of
action on the assumption that all the allegations in the complaint are true {(even if

doubifil in facty” Hernandez v. Avéra Queen of Peace Hosp, 2016 5.D. 68,9 15, RR6



MN.W.2d 338, 344, The Nelson Estate’s position goes beyond an allowable interpretation
of the Amended Complaint.

The First Amended Complaint fails to establish there was an agreement {such as 4
bailment) between the parties that Tinkcom would keep the (vet unspecified) valuables
for “safekeeping.”™ It states only that the Nelson Estate “entrusted the valuables . . . ar the
premives of the Business for safekeeping,"—not with anyone in particuler. Amended
Complaint ¥ 26 (3.R. 63). The Nelson Estate does not claim it controlled access to the
valuables or otherwise kept truck of, monitored, or accounted for them, As such, 2 coust
cannot reasonably infer the Nelson Estate asseried or maintained conirol over the alleged
valuables. Rather, the reascnable interpretation is the Nelson Estate leff unspecified coing
and collectibles at Coins & Colleclables.

Because the Nelson Children were appointed co-personal representatives of the
Estate, they were required to affirmatively act to teke possession or control of the
property. SDCL § 29A-3-709. From the time the co-personal representatives of the
Melson Estate were appointed in that role. they had six years starl an action to recover
possesgion of the personal property allegedly left at the business premises. Tnstead, they
sl idly for ten years, and now assert a conversion claim as a last-ditch effort to cloud title
to any particular coin or collectible at the Business.

“The purpose of a statute of Bmitations is a speedy and fair adjudication of the
respective rights of the parties.™ Merfwan v. Leckey, 376 N.W.2d 52, 53 (8.1, 1985).
The Nelson Estate waited a decade to adjudicate Nelson's alleged nghts—only after
Tinkeom had died. There is nothing speedy or fair 2bout that. Any rights the Nelson

Estate may have had to the Business, ils assels, or proceeds therefrom, expired with the
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statute of limitations vears ago. Meither Welch nor the Tinkcom Estate interfered with
those rights or converied any property relating 1o them in 2022, Without a possessory
interest in the valuables, the Nelson Esfate’s conversion claim fnls a5 a matter of law,
and the Circuit Cowt properly dismissed Count 9 as a result. Western Consol. Coop.,
2011 8.D. 9,922, 795 N.W.2d at 397.
IV. Equitable Doctrines Do Not Save the Nelson Estate’s Claims

The doctrine of equitable tolling—even if this Court were to determine it could
apply—does not save the Nelson Estate's elaims from dismissal as intimely. This Court
has not held equitable tolling may provide relief from the express statutory language of
SDCL § 15-2-13. In re Estate of Fremch, 2021 5.0, 20, 1 20, 956 N, W ,2d 306, 811
{recognizing South Dakota has “not efficially adopted” squitable tolling in civil cases and
noting there are “serious questions whether it could be incorporated into our decisional
law™y; buit see Dakota Truck Underwriters v, 5.0, Swbseguent Infury Fund, 2004 5.D.
120, 9 31, 689 N.W.2d 196, 204 (holding equitable tolling extended the filing deadline
contained in & worker compensation statute that had been previously repealed and then
reinstated 1o allow ceriein previously bamred claims to be processed). Even if this Count
were to determine the text of SDCL & 15-2-13 left room for equitable tolling to apply in
the right circumstances, the Nelson Estate did not plead circumstances justifving that
relief.

As an initial matter, SDCL § 15-2-13 leaves no room for the court-created
equitable exceptions the Nelson Estale argues apply: “Except where, in special cases, a
different limitation is prescribed by stanure, the following civil actions , . . can be

commenced only within six vears after the cause of action shall bave scerued . . " fid
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iemphasis added), The plain language of the statute allows for exceptions only when
prescribed by statute. See jd Because the doctrines urged by the Nelson Estate are court
created equitable doctrines and not created by state statute, they cannot alter the time
limitations set forth in SDCL § 15-2-13. See Anson v, Star Brite fan Morel, 2010 5.1,
73,99 37-38, 788 N.W.2d 822, §31-32 (Konenkamp, 1., concurming) {citing authority
stating equitable tolling does not apply when “inconsistent with the fext of the relevant
statute™).

Assuming equitable doctrines gre not absolutely barved by SDCL § 15-2-13, given
this Court’s “serious gquestions” about equitable tolling n general and itz history of
declining to apply the doctrineg, it is clear that equitable tolling would only be applied in
inequitable circumstances “truly beyond the control of the plaintift™ that prevent the
plaintiff from timely filing an action. See Anson, 2010 5.D. 73,9 15, 788 N.W . 2d at B26.
A party seeking reliel from a statate of limitations through equitable tolling must show:
“{a) timely notice, (b) lack of prejudice 1o the defendant, and {¢) reasonable good faith
eonduct on the part of the plaintiff” Dakere Freck Undervwriters, 2004 81, 1240, 1 24,
689 N W _2d at 202. The Nelson Estate failed to allepe circumstances that would satisfy
those elements and show circumstances truly beyond iis control prevented timely filing
s claims,

Nothing ouiside the control of the Nelson Estate prévented it from timely filing an
action to assert the Nelson Estate’s alleged Business Interest Claims or the conversion
claim. The factual allepation on which the Nelson Estate bases its equitable tolling claim

alleges:
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After Dr. Nelson's death, Tinkcom verbally confirmed to Dr. MNelson®s

heirs on multiple occasions that Dr, Nelson, and by extension the Nelson

Estate, owned a fifty (50) percent interest in the Business, and that

Tirkeom would pay half the value of the Business 1o the Nelson Estaze

when Tinkcom sold the Business or died.

Amended Complainty 17 (SR, 60). Those allegations, a5 a matter of law, do not support
relief From epplication of the statute of limitations.

The Nelson Estate’s right to @ buyout of NMelson®s parinership interest, if any, 15
set forth by state law, See supra, Part 1L The Nelson Estate admits in the Amended
Complaint it had knowledge of Nelson's alleged business interest, that ke died, and that it
may be entitled to a buyout of that alleged interest axs 5 resull,. Amended Complaint 9 17
(5.R. 60). In other words, it was aware of al! the alleged facts and circumstances
eatablishing its claimed right to a buyvout immediately after Melson's death and while
Tinkcom was still alive. Tinkeom's alleged statements did not obsewre any of those facts.
Yet, the Nelson Estate did nothing to enforce that right or secure a buyout in the nearly
nine years between Nelson's death and Tinkeom™s death. Now, after the other party to
the supposed agreement has died, the Nelson Estate finally asserts Nelson's alleged
interest in the Business. Mo circumstances outside the Nelson Estate’s control prevented
it from asserting the claims in 2013 or the years that followed.

Moreover, Welch and the Tinkcom Estate have been unfairly projudiced by the
Melson Estale™s unforced delay, In the vears since the Nelson Estate’s claims accrued,
Tinkeom has died and ¢an no longer testify about the 2005 transaction or his imteractions

with the MNelzon Children. Nor can he assist in identifyving relevant documents or

witnesses. Even if witnesses are found, their memories of the transaction nearly two
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decades ago have undoubtedly faded. Equitable considerations should not allow the
Melzon Estate (o gain a tactical advantage through its own delay.

Finally, the Nelson Estate cannot establish it acted reasonably and in good faith
with reapect to its claims, Statutes of limitations “promote justice by preventing surprises
through revival of elaimns that have been allowed to slumber vetil evidence has been lost,
memaories have faded, and witnesses have disappeared.” Dakota Truck Underwrilfers,
2004 5.D. 120, 9§ 30, 689 N W.2d at 203, The Nelson Children, as Personal
Representatives of the Nelson Estate, had not only the right but the duty to identify and
gather Nelson's properly W satisfy any remaining obligations and his estamentary intent,
See generally, SDCL B8 29A-3-T01 et seq. By their own allegations, they failed to do
that, and the Melson Estate [eft its Business Interest Claims slumbering indefinitely, Mo
veasonable fact finder could deterrmine the Nelson Estate acted in good faith.

The doctrines of equitable estoppel and frandulent concealment likewise do noi
bar Welch's and the Tinkcom Estate’s statute of limitations defenses. For either doctrine
to apply. there must be concealment or misrepresentation of facts material to the
plaintiff*s claim. Spewcer, 2008 570, 129, 91 1921, 759 N.W.2d at 545, There are no
allegations Tinkcom concealed or misrepresented facts material to the existence of the
Melzon Estate™s claim. Indeed, the Nelson Estate pleads it was aware of the Melson's
alleged business interest, aware of Nelson's death and consequent claim for a buyout, and
aware no buvout was made for the nine years between his death and Tinkcom’s death.
Amended Complaimt ¥ 17, 24 (S.R. 60-61).

Moreover, Tinkcom®s alleged statement he would pay the Nelson Estate at some

point if he sold the Business in the fiture is & representation of a fture event, not a
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statement of an existing material fact on which the Nelson Estate was entitled 1o rely.
Mever v. Sgaterng, 1997 8.0, 21,9 12, 559 NLW.2d 251, 255 (" Generally, representations
as Tov furure events are not actionable and false representations must be of past or exising
facts.”). Similarly, the Melson Estate could not reasonably rely on a verbal promise to
distribule an interest in the Business when Tinkcom died. See Miesche v. Wilkinson, 2013
5.12.90,9 29, B41 N.W.2d 250, 258 (holding a verba! promise to convey land in a will is
unenforceable without a writing satisfving the will statutes). By the Nelson Estate’s own
allegations, there i3 no basis to support a finding equitable estoppel or frandulent
concealment protects the Nelson Estate from enforcement the applicable statutes of
limitations in this case.

The Nelson Estate wailed too long, and the staiute of limitations expired. It
camnot now spring its claims on Welch and the Tinkeom Estate when the commencement
of this action has been within its control for more than ten years,

CONCLUSION

Appellees” motions for dismissal of the Nelson Estate’s claims were proceduarally
proper. The Nelson Estate, if it ever had any rights to the Business, ifs property, or
Melson's alleged property, should have asserted those rights vears ago, The Nelson
Estate cannot now, len years alter Nelson’s death, bring claims against Defendants
asserting MNelson is due a share of the proceeds from the sale of the Business, Mo
equitable doctrine prevents the atatate of limitations from expiring. The Melson Estate’s
claims are barred as a malter of law, and therefore Appellees respectfullv request this

Court affirm the Circuit Court’s Order and Judgment of Thismissal With Preyjudice.
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PRINTER FRIENDLY

AR-T AT, Purchase of dissecinted partner’s mterest.

{a) If a partmer is dissociated from e partnership without resulting in a dissolution and winding up
of the pannership business under § 48-7A-B0L, the parmership shall cause the dissociated partner's
interest in the parinership to be purchazed for a buyoul price determined pursuant to subsection (b).

b} The buyout price of a dissociated pariner's interest is the amount that would have been
distributoble fo the dissociating partner under subsection 48-7A-B07(D) if, on the date of dissociation,
the assets of the parinership were sold at a price equal to the greater of the liguidation value or the value
based on 8 sale of the entive business as a going concern withoul the dissociated pariner and the
partnership were wound up as of that date. Interest must be paid from the date of dissociation to the date
of paymenl.

(e} Damages for wrongful dissociation under sebsection 43-TA-602(h), and all ather amounts owing,
whether or not presently due, from the dissociated partner to the partnership, must be offset against the
buyout price, Interest must be paid from the date the amount owed becomes due to the date of payment,

(d) A partnership shall indemnify a dissociated putner whose interest is being purchased against all
pantnership labilities, whether incurred before or after the dissociation, except hulakites snourmed by an
act of the dissociated partner under § 48-TA-TOZ,

(e} If no sgrecment for the purchase of o dissociated partoer’s imterest is reached within one husdred
twenty days after a writien demand for payment, the partnership shall pay, or causc 1o be paid, in cash to
the dissociated partoer the amount the partnership estimates to be the buyout price and accrued interest,
reduced by any offscts and accried interest under subsection (o).

(Fy If & deferred payment is aothorized under subsection (h), the partnership may tender a written
offer to pay the amount it estimates to be the buyout price and accreed interest, redeced by any offscts
under subzection {e), stating the time of payment, the amount and tvpe of secanty for payment, and the
other tenme and conditions of the obligation,

(g] The payment or tender required by subsection {e) or (f) must be secompanied by the fallowing:

(1) A statement of parnership sssets and labilities as of the date of disseciation:

(21 The latest available partnership balance sheet and income statement, of any;

(3]  An explanation of how the estimated smount of the payment was caleulated; and

(4]  Wiitten notice that the payment is in full satisfaction of the obligation to puchase unless,

within one hundeed twenty days after the written notice, the dissociated partner comimeness
an sction o delerming the buyout price, any offscts under subscetion (¢), or other terms of the
obligation to purchase.

th) A parmer who wrongfolly dissgociates before the expiration of a definite term or the completion
of o particulsr undertsking is not entitled 10 payment of any pertion of the buyout price until the
expiration of the term or completion of the underaking, unless the pariner esiablishes o the satisfection
of the court that earlier payiment will not canse undue hardship to the business of the parnership, A
deferred pavment mmust be adequately secured and bear intereat.

{i} A dissoclated partner may maintain an action against the partnecship, pursuant to subsection
487 A=-A05{bM 2} 11), to determine the buyont price of that partner's inferest, any offsets under subsection
{e)y or vlher terms of the obligation to purchase. The action must be conmenced within one hundred

App. 2
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rwenty days after the patnerslap has tendered payment or en ofTer 1o pay or within one year afier writlen
demand for payment i no payment or offer to pay s tendered, The court shall determine the huyout
price of the dissociated partner's interest, any offset dee under subsection (&), and accrued interest, and
enter judgment for any additional payment or refund. If deferred payment is authorized under subsection
(k). the cowt shall also determine the security for payient and other tegms of the obligation to purchase.
The court may assess reasonable attorney's fecs and the fees and expenses of apprnsers or other experts
for a party o the action, in amounts the court finds equitable, against a party that the court finds acted
arhitrarily, vexatiously, or nat in good faith. The finding may be based on the parinerships failure to
lender payment or an offer o pay or o comply with subsection {g).

Source: SL 2001, ch 249, § 701,

References o
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cperate, there was never under 701 elither a paywent or a
tendar of an offer in pay to buyout the Helsons or a writken
demand for payment from the Nselsons., Thoae are thes twoe
Eriggers uwnder 701 that require the disasluticn and winding
up of the business aund the buyout.

Our legislatursa has gaid, yes, wa will set the valuation
of Ehe business at the Lime of dissociatlion. We dom't deny
that. We alpo don't deny that the, Earl Nelson and his heirs
were disscciated from the partnership at the time of Barl
HMelgem's death. From that peoint forward, under the statutes,
they bhad ne right to participate in the mapagement and
governance of the business., They didn't. But they were
being told over and over and over again you have this
ownership interest. We don't deny that interest was accruling
on the buyout price, which waz looked inm at the time of Earl
Nelaon's death, but that's the remedy the legimlature put in
place. In order to triggesr —-

THE COURT: -- locked in in terme of the value of the
business, whatever it would have been determined as?

ME. EMITH: Correct, ¥Your Homox, And, again, that's
digcovery that ==

THE COURT: -- apnd that, that interest being secured by
the 350,000 that Dr. Nelson gave Mr. Tinkcom?

ME. . sﬁITH: Correct, Your Honor. Yes. So, at the end

of the day, 1f they're going to argue that fifty -- 15-2-13

o i e——— e
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ARGUMENT

Defendanis’ brief demonstrates why the trial court's dismissal of the Nelson
Estate’s lawsuit was improper. On the whole, Defendants spend their appellate brief
ignoring the arguments and authority put forth by the Nelson Estate, or Defendants argue
against sirawmen. Defendanis have failed 1o effectively defend this appeal or the
decigion below. The MNelson Estate respectfully requests the Court reverse the trial
court's dismissal and remand the case.

I. The trial court erred by granting a disfavored motion and construing
facts and inferences against the Nelson Estate.

Chn appeal, Defendants confirm the Nelson Estate’s showing that motions for
Judgment on the pleadings and moticns to dismiss are construed identically, Namely, the
parties agree that a motion for jedgment on the pleadings is "analyzed under the same
rubrnic as a Rule 12(b)(6) motion,” meaning “the factual allegations ol’a complaint are
assumed truc and construed in favor of the plaintiff, “even if it strikes a savvy judge that
actual proof of those facts is improbable.™ Flandregu Sanice Sioux Tribe v, Geriach,
162 F.Supp.3d BEE, £91-2 (D.5.D. 2016). Although the parties agree the standard of
review for motions for judgment on the pleadings and motions to dismiss' is identical,
Defendants Fail or refuse to recognize this Court’s well-established disfavor of motions 1o

dismiss, which are “rarely granted” and “seldom prevail. ™ See Guthmilier v. Deloite &

' Under South Dakota law, a statute of limitations defense cannot be raised hefore an
answer or responsive pleading is filed. SDCL § 15-2-1, This Court has held tha:
granting a motion to dismiss based on a statute of limitations defense is reversible error,
Crthumiller, 2005 S.D. at " 8.

|



Toucke, LLP, 2005 5.D. 77, §4, 699 N.W.2d 493, 496; see also N. Am. Truck & Trailer,
fng. v MCA Commce 'n Servs., Inc., 2008 S0, 45,96, 751 N.wW.2d 714, 712

Accordingly, it was error for the trial court to construe Tacts againss the Nelson
Estate when considering Defendants’ dismissal motion. The trial court improperly
construed scveral disputed facts directly against the Nelson Estate by adopting self-
serving assertions made by onc of Defendants’ attormeys in an ¢-mail attached to the First
Amended Complaint. These improper adoptions led the trial court 10 grant Defendants®
motion for judgment on the pleadings by finding that, among other things, the Melson
Estate presumptively did not hold an interest in the Business, that Dr. Nelson's
contribution to the up-front payment for the Business was a mere “loan” that was later
paid off by Tinkeom, that the Nelson Estate did not respond to one of the Defendants’
attempts to contact them, and that the Nelson children's reliance on Tinkcom's assertions
were “not in good faith” and “unreasonable,™ (APP. 3-4, 14, 57, 59-60; S.B. 171172,
182, 97, 99-100.)

Defendants argue the trial court’s findings were proper, or in the alternative,
harmless. However, in making this argument, Defendants incorrectly assume that the
only pertinent dates in this matter are Dr. Nelson's death and dissociation, and the
commencement of the action. (Appellees” Brief, ps. 12-13.) On the contrary, the facis
improperly construed by the trial cowrt would be considered under a proper accrual
determination “{blecause the point at which a period of limitations begins to run must be
decided from the facts of each case.™ E Side Lutheran Church of Siour Fally v. NEXT,

fne, 2014 5.D.59,9 11, 852 NJW.2d 434, 438, The trial court erred by failing to



consider facts pertinent to notice of an injury or legal wrong, and metely assigning the
date of dissociation as the date of acerual.  As such, the trial coun’s impropetly applying
it standerd of review was not harmless and wirants reversal; conversely, this Court
should properly consider the facts as alleged in the First Amended Complaint, unlike the
trial court,

I.  South Dakota’s generic accrual law governs the Nelson Estate’s
business interest elaims,

This appeal is about accrual of the Nelson Estate's business interest and
conversion claims, Under South Dakota law, what constitutes scerual is 8 gquestion of
law; however, when accrual occurs is a guestion of fact for the jury, Huron Center, fne.
v Henry Carlvon Co., 2002 5.1, 103, 1 11, 650 N.W.2d 544, 548, The parties dispute
the law governing what constitutes accrual, and accordingly, when acerual for the claims
gocurred,

“In all events, & claim accrues and limitations become its conrse when a person
‘has some notice of his cause of action, an awareness either that he has suffered an injury
or that another person has committed a legal wrong which ultimately may result in harm
to him.” Spewncer v. Estate of Spencer, 2008 8.D. 129 9 16, 759 N.W.2d 539, 544, In
other words, accrual always requires some notice of an injury or legal wrong for a statute
of limitations to commence, Here, the injury and legal wrong the Nelson Estate sceks to
redress s their exclusion from the sale proceeds of a business in which they held a legal
interest, which cccurred in 2022, (APP. 22, S.R. 61, First Amended Complaint, § 24.)
Defendants do not substantively respond to the Nelson Estate’s arguments aboul accrual

{see Appelltants’ Brief, ps, 17-22), which are supported by binding South Dakota case

-
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law, instead, Defendants rely on their own improper interpretation of, and resulting
improper inferences about, South Dakota Parnership law.
A, Dissociation of a partner does not constitute accrual because it

is not an injury or legal wrong; Partnership law explicitly does
not govern accrual of claims.

Diefendants argue that, by operation of law, dissociation of a partner automatically
constitutes acernal > Defendants” argument ignores South Dakota case law BOVErning
accrual of ¢laims, which requires notice of an injury or legal wrong, while also ignoring
the South Dakota Partership statutes on which they attempt to rely. Tellingly,
Defendants carefully avoid characterizing dissociation as an “injury” or “legal wrong” in
their bricfing, instead referring 1o the legal operation of dissociation of 2 paritner
alternatively as “a firning poinr for the parinership and alters the rights and obligations
between the dissociated partner and the partnership,” a “poine @7 tinre at which the nature
of the relationship between the former partners 1s changed,” a “point of reference,” and a
“triggering date.” (Appellees™ Brief, ps. 10, 11 (emphases added).) There is no dispute
that dissociation of a partner changes the legal relatuonship of the parties involved in a
partnership. However, under the mandate of South Dakota law, a mere “tuming point,”

“point in time,” “point of reference,” or “iriggering date” iz insufficient to cause accrual

? As demonstrated in Appellants’ first brief, deeming the date of dissociation as accrual
improperly applies a statute of limitations like a siatute of repose. {See Appellants’ Brief,

- 27-29.) Defendants failed or refused to respond to this argument in their briefing.

Defendants correctly identify that interest applies 1o the dissociated partner’s buyout
price based on the date of dissociation. SDCL § 48-TA-701(b). Despile recognizing the
interest provision, Defendants argue that dissociated partners should not be able 1o
“indefinitely defer buyout."" (Appellees” Briefat p. 16.) Contrary to Defendants’
argument, the interest provision incentivizes the partnership and remaining partners to
prevent a deferred buyout by tendering an offer to the dissociated pertner to stop interest
from accruing. SDCL § 48-TA-T01{1).

4



of claims, Under South Dakota law, acerual requires notice of an injury or legal wrong,

See Spencer, 2008 S, 129, 1 16.

Despite their careful wording to avold properly analyzing accrual as requiring
notice of an injury or legal wrong, Defendants briefly address the true legal standard for
accrual in their brief, (Appellees” Briefat p. 17.) But Defendants wrongly equate accrual
as knowledge of Tinkcom's promise of a buvout, abserving “[tjhe Nelson Estate had
been aware for nearly a decade that no buyout had been paid.™ (/d.) But knowledge of
Tinkeom’s offer of a buyout does not constitute notice of an injury or legal wrong;
knowledge of demial of such a buyout would be notice of an injury or legal wrong. That
denial and notice occurred in 2022 when Defendants failed or refused to pay the Nelson
Estate for their ownership interest in the Business. Even if the Nelson Estate’s
knowledge of a right to a buyout could constitule notice of an injury or legal wrong,
which il does not, it is for a jury to decide whether it constitutes sufficient notice to
constitiete or cause accrual, See, eg, E Side Lutheran, 2014 5.1, at Y 15 (holding that
trier of fact must determine whether relationship between alleged deficiencics in
construction held a “sufficient relationship™ to put plaintiffs on actual ar constructive

notice of claims).

 To support this argument, Defendants renew an argument they raised during one of the
trial court hearings that “any debtor could avoid a collection action simply by promising
v pay his creditor later.” (Appellees’ Briefat p, 17.) Contrary to the point Defendants
attempt to make with the analogy, this Court recently held that a debtar can be estopped
from raising a statute of limitations defense if his conduct delays the creditor from filing
a lawsuit. Work v, Allgier, 2018 8D, 56, 10 23-27, 015 N.W.2d 859, 864-65. As such,
under Defendants’ own analogy, they cannot avoid a lawsuit based on conduct delaying
the Nelson Estate from filing a lawsuit against them,

3



This Court’s recent decision in Johnson v, Johnson is especially instructive
because it demonstrates the type of conduct and notice that constitute acerval of elaims
under SDCL § 13-2-13, 2024 5.1, 69, The conduct in Jelmson constituting notice of an
injury or legal wrong, causing acerual of claims, shows the Nelson Estate's claims did not
accrue until 2022, In Johnson, the counterclaim plainti/Ts claims were barred because he
failed to timely bring a lawsuit after his claims accrued at the time he received a letter in
2008, which “unequivocally expressed [the counterclaim defendant's] intent to breach the
oral agreement,” Jd, a9 17, This Count observed that receipt of the letter was the
“clarion moment™ the counterclaim plaintiff had notice of his injury, causing accrual of
his claims. [d. Succinctly, this Court held that the counterclaim plaintiff's “breach of
contract claim accrued when he received [the counterclam defendant’s] 2008 leter,
advising him that she was breaching the oral agreement[.J" Jd. at Y 22 (see also I1d at Y
29 {observing & jury could find that the 2008 letter did not constitute acerual) (Devaney,
J.. concurring in part and dissenting in part)).

The Johnson decision shows precisely why the Nelson Estate's claims did not
accrue when D, Nelson died and was digsocigted. Unlike in Jokmson, the Nelson
children did not have the benefit of a letter or other statement “unequivocally
expiress{ing]” an intent to breach an agreement around the date of dissociation; instead.
the Nelson Estate recsived notice of their injury in 2022, when Defendants informed
them they would not bonor Dr. Nelson®s partnership interest, See i at 9 17. The Nelson
Estate promptly brought their lawsuit within two yvears of such notice. Unlike in

Joknson, the Nelson children had becn reassured, repeatedly, that the agreement would



be honored. (APP, 20, 5.R. 60, First Amended Complaint ¥ 17.) Thus, the Jolmsor case
shows that the Melson Estate’s claims did not accrue vatil 2022, when they received
notice that they would not receive a buyout for their interest in the Business:
alternatively, the question of accrual is a fact question for a jury, E Side Lutheran, 2014
SD atq15.

Further, and dispositively. the plain language of South Dakota Partnership law
further contradicts the Defendants® argument about dissociation causing acerual of
claims. Under SDCL § 48-TA-405(c), “[t]he accrual of, and any time limitation on, a
right of action for a remedy under this section /s governed by siher Jow.” (emphasis
added). Tellingly, Defendants have never addressed this explicit statutory language,
whether before the trial court or this Court, See Srare ex rel. Dep't of Transp. v. Clark,
2011 8.1, 20,9 10, 798 N.W 2d 160, 164 {*We presume the Legislature never intends to
usc surplusage in its enactments, so where possible the law must be construed to give
effect to all its provisions.”). As a matter of plain statutory lanpuape, dissociation cannot
govern accrual because Partnership law explicitly does not govern acerual of elaims.

Therefore, Dr. Nelson’s death and dissocistion did not automatically cause the
Nelson Estate’s claims to acerue and commence the statute of limitations m 2013, On the
contrary, as the Nelson Estate has always argued, the claims accrued when they received
notice of an imjury or legal wrong by Defendants in 2022, Alernatively, it is for a jury to
decide whether Dr. Nelson's death and dissociation were sufficient notice 1o constitute
scerpal of the Nelson Estate's business interest claims. See £ Side Lutheran, 2014 S.D.

at 1 15. The trial court's holding otherwise is error and warrants reversal.



B, Partnership law’s process for a mandatory buyout does not
govern accrual; even if it did, the Nelson Estate’s claims did
not Accrue,

Defendants also clearly misconstrue the Nelson Estate’s argument respecting the
buyout pracess in SDCL § 48-TA-701. Defendants state that “[s]pecifically, the Nelson
Estate asserts no claim for a buyout acerues until demand for payment or tender of
payment {or an ofler of payment) is made under SDCL & 48-TA-701." {Appellees’ Bref,
p. 14} On the contrary, the Nelson Estate has never argued that the parties were required
io follow the process delineated in SDCL § 48-7A-701 for their claims to accrue.
Instead, the Melson Estate has consistently argued that generic accrual law, not South
Dakota Partnership law. governs the acerual of the business interest claims in this matzer,
See. e g, SDCL § 48-TA-405(c).

Defendants conflate the Nelson Estate’s arguments with the trial court’s erroneous
Opinien and Order. The trial court improperly held that the parties were required to
strictly follow the buyout process in SDCL § 48-TA-701, ultimately wrongly holding that
the Nelson Estate was required to make & written demand for payment to the partnership
to obtain a buyout. [APP. 11, 5.R. 179, Opinion and Order, p. 10 {(*Accordingly, under
Article 7 of RUPA, Plaintiff"s right to sue and cause of action would narmally arise only
after the required written demand for Nelson's partnership buyout was made, and then,
under two specific situations.”).) Tn contrast, Defendants argue that “[{]he demand and
tender procedure sct forth in SDCL § 48-TA-T01 &5 simply a process to expedite
resolution of the buyout between a dissociated partner and the partnership, not a
precondition to a claim,” (Appellees’ Brief at p. 15.) The MNelson Estate agrees. (See

S.R. 148, Plaintiff's Response, p. 10 (“Ultimately, the Nelson Estate had no statutory
8



duty to enforce or demand a buyout, and that they did not do so does not govern accrual
of their claims.”™); see alse Appellants” Brief, p. 25 (“Instead, the statute sets deadlines
that are triggered enly affer at least one of the partics—whether the dissociated partner or
the remaining partner and partnership—decide to initiate the buyout process.”).)

True, SDCL § 48-7A-701 contains & process with deadlines to expedite resolution
of a buyout after dissociation, but its provisions do not govern accrual of claims. See
SDCL § 48-TA-405(c). As shown by the plain language of SDCL § 48-TA-701, the
deadlines only apply under certain circumstances, none of which are alleged to have
happened here. (See Appellants® Brief, ps. 25-26.) Regardless of procedure, the Nefson
Estate’s claims instead arise from Defendants’ refusal in 2022 1o pay the Nelson Estate.
Ag such, even under the trial court’s improper holding, the Nelson Estate®s claims did not
accrue upon Dy, Nelson's death and dissociation.

In sum, the Partnership statutes uncquivocally do not govem acerual of claims.
Generic accrual law governs accrual of claims, Under the governing law, the Nelson
Estate's claims did not accrue until 2022, but it is ultimately for a jury to decide when the
claims secrived. Defendants have failed to substantively respond to the Nelson Estate’s
well-supported arguments, including applicable statutes directly contradicting their
arguments. See SDCL § SDCL 48-TA-405{c). As such. dismissal of the Nelson Estale"s

claims was error and should be reversed.



. South Daketa’s generic acerual law, not probate law, governs the
Nelson Estate’s conversion claims; Appellants inappropriately hold
the Nelson Estate to a heightened pleading standard.

Similarly, the Nelson Estate’s conversion claims acerued when the Nelson Estaie
had notice that they were injured or Defenduants committed a legal wrong when they
learned that certain valuables they entrusted to Tinkcom were missing, or that Defendants
wrongfully claimed title to the valuables. Defendants failed to substantively respond 10
the Nelson Estate’s showing that their conversion claims accrued on the date they leamed
the valuables were missing or that Defendants wrongfully claimed them, Defendants
instead mappropriately replace acerual law with probate law and improperly hold the
Nelson Estate to a heightened pleading standard for conversion claims, Defendants’
arguments are misplaced,

On a motion to dismiss, a Court “accept]s] the maierial allegations as true and
construes them in a light most favorable to the pleader to determine whether the
allegations allow relief.” Kaiser Prucking, Inc. v. Liberty Mut. Fire fns. Co., 2022 8.D.
64, § 13, 581 N.W.2d 645, 630. “[U]nder notice pleading principles, we require *a shon
and plain statement of the claim showing that the pleader is entitled to relief’™ Hallborg
v 5. Dakota Bd of Regents, 2019 5.D. 67, 128, 937 N.W.2d 568, 577. A complaint
must only *put ‘a person of common understanding” on notice[.] Jd. “[Dietailed factual
allegations are not necessary,” but a complaint is required to “set forth ‘a statement of
circumstances, occurrences, and events in support of [a] claim.™ fd.

Despite these well-established standards supporting the sufficiency of the Nelson
Estute’s allegations, Defendants argue that they are “vague” {Appclices” Brief, p. 19.)

Defendants argue that the Nelson Estate was reguired to specifically itemize each
10



comverted item, use the terms “agreement” or “bailment,” and identify Tinkcom by name
when describing their arrangement for safekeeping of the valuables at the Buginess, {id.,
ps. 19-21.) Defendonts also baselessly accuse the Nelson Estate of using their conversion
claim as a “thinly veiled atternpt to skirt the statute of limitations problems with the
Business Interest Claims and is designed to leave the door open to assert any interest in
any particular coin or collectible item at Coins & Collectables.™ (1d., p. 20.)

Contrary to Defendants’ arpument, the Nelson Estate’s conversion claim is
sufficiently pled to put Defendants, or “a person of common understanding,” on notice of
the claims against them. Haltberg, 2019 5.D. at§ 28, Instead, Defendants” argument
that the Melson Estate was required to specifically itemize the converted valuables or use
magic words to support their ¢laims improperly holds the Nelson Estate to a heightened
pleading standard. Defendants do not ¢ite any support for their proposed heightened
standard. Notably, conversion is not reguired to be pled with particularity or a
heightened pleading standard under South Dakata law, SDCL § 13-6-9,

Additionally, the Nelson Estate did not merely recite the elements of a conversion
claim. See Evr. af Thacker v. Tinwm, 2023 8.1, 2,9 41, 984 N.W .2d 679, 691-2. Under
those elements, the First Amended Complaint pled that Dr, Nelson, and the Nelson Estate
after his death. “entrusted” their “certain valuable coing and collectible items™ at the
buginess premises for “safekeeping.” and that all or some of the Defendants now
wrongfully assert title to the items. See Johmson v, Markve, 2022 8.0, 57, 1 59, 980
N.W.2d 662, 678. (APP. 22, 29; 5.R. 62, 69; First Amended Complaint, 9§ 25-29, 78-

82.) Moreover, notice pleading principles do not require the Nelson Estate to
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specificatly list each converted item in the First Amended Complaint. Additionally,
notice pleading principles do not require the Nelson Estate to specifically identify
Tinkeom because it is reasonable to infer from the First Amended Complaint that the
Nelson Estate “entrusted™ valuables to Tinkcom for safekeeping at the business he
operated. [n contrast, Defendants’ interpretation of the Nelson Estate’s pleading—that
they left the items al the business but “not with anyone in particular”—is unreasonable.
(Appellees’ Brief at p. 21.) Nothing in the First Amended Complaint suggests that the
Welson Estate abandoned or ceded control of the items despite Defendants™ mispivings
1h-:1L the Nelson Estate did not specifically plead that they “kept track of, monitored,
accounted for . . [or] asserted or maintained control™ of the valuables, {Appelless’ Brief,
p- 21.). Accordingly, the Nelson Estate’s conversion ¢laim 13 sufticiently pled. Further,
Drefendants’ reliznce on SDCL § 294-3-709 is misplaced not only because that statute
docs not apply to povern accrual of claims, but also becanse the Melson Estate did not
cede control of the items, (Appellants” Brief, p. 30-31.) Therefore, the trial court’s

dismissal of the Nelson Estate’s conversion claim should be reversed.

* By definition, the word “entrust™ means to “give (2 persar) the responsibility for
something.” ENTRUST, Black's Law Dictionary (12th ed. 2024) (parenthetical in
original, emphasis added). Therefore, the word “entrust™ in the First Amended
Complaint means the Nelson Estate arranped for the safekeeping of the valuables with a

person,
12



IV.  Equitable estoppel and fraudulent concealment apply to estop
Defendants from asserting a statute of limitations defense due to
Tinkcom's repeated assurances to the Nelson children,

Finally, even if the Nelson Estate’s business interest claims accrued and expired
before they commenced their lawsuit against Defendants, which they did not, eguitable
estoppel and fraudulent concealment estop Defendants from asserting a statute of
limitations defense. As demonstrated in the Nelson Estate’s first brief, the Nelson Estate
argued for application of equitable tolling or frandulent concealment before the trial
court, but not equitable tolling. The trial court erved by holding the doctrine of equitable
tolling did not apply, while ignoring the distinct doctrines of equitable estoppel and
frandulent concealment. Defendants fail to show that equitable estoppel and franduleni
concealment do not, or should not, apply to estop them from asserting statule of
limitations defenses. On the conteary, equitable estoppel and fravdulent concealment
apply because Tinkeom repestedly assured the Nelson children he would pay them or
their interest in the business, causing them to delay filing a lawsuit or initiating a buyout.

Detendants argue that what they call “equitable doctrines™ do not apply to statutes
of limitation because equitable tolling is purportedly impermissible under South Dakota
law. See Anson v. Star Brite Inn Morel, 2010 3.D, 73,99 36-38, TR8 N.W.2d 822, 831 (™I
question whether we are authonized to adopt the equitable tolling doctrine for ¢ivil
actions.”) (Konenkamp, J., concurring) (eiting SDCL § 15-2-1),  This argument is
unfounded, because unlike equitable tolling, the doctrines of equitable estoppel and
fraudulent concealment are well-recognized by this Court. The critical distinction
between the doctrines, recognized by this Court and broadly among other jurisdictions. is

that equitable estoppel and fraudulent concealment estop & Defendant from asserting a
13



statute of limitations defense based on his culpable conduct, while equitable tolling rolls a
statute of limitations to extend its expiration. Compare Dakota Truck Underwriters v §
Dakota Suhseqrient Inj. Fund, 2004 8.D. 120, 31, 689 N.W.2d 196, 203 (observing that
equitable wlling “extends”™ expiration of a statute of limitations); with Sander v. Wright,
304 NW.2d 806, BY9 (5.D. 1986) (“Under certain circumstances, & defendant may be
estopped from raising the statute of limitations defense ™) see alvo Johnsor, 2024 5.0, at
11 20 . 7 {observing that counterclaim plaintiff did not “argue that the starute of
limitations should be equitably twlled or that Mary should be cstopped from asserting it as
a defense(.]™); vee also Work, 2018 5.D. a1 7 27 (denying motion for summary judgment
based on statute of limitations due 1o fact disputes showing defendant could be estopped
from raising the defense); see also Evans v. Wright, 554 P.3d 591, 601 {Idahe 2024)
(“Equitable estoppel does not eliminate, toll, or extend the statute of limitations, It only
bars a party from asserting the statute of limitations as a defense for “a reasonable time
after the perty asserfing estoppel discovers or reasonably could have discovered the
truth."); see also Skadburg v. Gately, 911 NW.2d 786, 798 (lowa 2018) (holding
fraudulent concealment, as a form of equitable estoppel, “does not affect the running of
the statutory limitations period. Rather, it estops a defendant from raiging a statute-of-
limitations defense *when it would be inequitable to permit the defendant to do so.™), In
other words, fraudulent concealment and equitable estoppel do not impermissibly modify

the expiration of a statute of [imitations; rather, the defendant is prevented from rmising
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the defense for an otherwise expired limitations period. The distinet operations of the
separate equitable doctrines is critical, even though they may lead to similar resulis ®

On the merits, Defendants fail to rebut the Nelson Estate”s showing that equitable
estoppel and fraudulent concealment apply to estop Defendants from raising a statute of
limitations defense. (See Appellees” Brief, p. 25.) Instead, Defendants assert that
“[t]hers are no aliepations Tinkcom concealed or misrepresented facts material (o the
cxistence of the Nelson Estate’s claim.” {Ja) On the contrary, the First Amended
Complaint pleads that Tinkcom represented to the Nelson children, for years, that he
wotild compensate them for Dr. Nelson®s business interest when Tinkeom died or sold
the Business, but that when he died, the opposite occurred. (APP. 20-21, 5.R. 60-51,
First Amended Complaint % 17, 24.) As pled, Tinkcom’s representations that he would
honor the business interests of the Melson Estate, and then the opposite happening,
conatitutes a concealment or misrepreseniation. See Daketa Trick, 2004 S.D. at § 32; see
also Yankton Crtv. v, Medllister, 2022 8.0, 37, 9 34, 977 N.W.2d 327, 339
Additionally, Defendants ignore thar even Tinkcom's mere silence constitures a
frandulent concealment. See 2022 5.0 at 9 34 ([T a wust or confidential relationship
cxists between the parties, which imposes a duty to disclosa, *mere silence by the one
under that duty constitutes fraudulent concealment."™); see also Marter of Est. of Thewmas,

332 NOW.2d 676, 683-4 (MN.D. 1995,

" The Neison Estate has never argued in their briefing that equitable wolling applies to
thetr claims, Nevertheless, Defendants spend nearly four pages of their bricf arguing
against the application of equitable tolling. {Appellees’ Brief, ps. 22-25.) By contrast,
Defendants discuss equitable tolling and equitable estoppel for one paragraph. (14, p.
25.)
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Mext, Defendants cite two inapplicable cases to support their arpuments that
fraudulent concealment and equitable estoppel do not apply, For the first ime,
Defendants argue that “representations as to fulure events are not actionable and false
representations must be of past or existing facts,” Meper v Sontema, 1997 5.0, 21,911
559 N.W.2d 251, 255 (citing Mobridge Craty. Inclus., Inc, v. Towre, Lid , 273 N, W,2d
|28, 133.(5.12. 1978). Although Defendants recite the “peneral rule™ for the tort of
negligent misrepresentation, they ignore its exception, as stated in Mohridge: “[A]n
exception comes into existence when the misrepresentation of 2 future event is in regard
1 & matter which is peculiarly within the speaker’s knowledge.™™ 273 N.W.2d at 133.
Here, if Tinkcom did not intend to pay the Nelson Estate for their interest in the business,
such a plan was peculiarly within his knowledge. Second, the rule does not apply
because the wort of negligen! misrepresentation is distinguishable from equitable estoppel
and fraudulent concealment. See Meper, 1997 5.0 at § 9 (discussing legal standard to
prove the “tort of negligent misrepresentation’). Third, even if the standards for fraud
claims applied to fravdulent concealment and equitable estoppel, as Defendants implicitly
argue, the docirines are not barred because “a false statement of a present intent to do a
future act may serve as the predicate for an action in fraud.” Schinkel v Maxi-Holding,
fne., 30 Mass. App. Ct. 41, 48, 565 N.E.2d 1219, 1224 {1991).

Respecting the second case, Defendants impermissibly mvite the Court to make a
reasonableness determination as a matter of law, arguing that the Nelson children's
relisnee on Tinkeom's representations was unreasonable because the representations

were not in writing. ANiesche v, Wilkinson, 2013 5.D. 90,9 29, 841 N.W.2d 250, 258,
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Defendants’ reliance on Miesche is misplaced because the issue in that case is limited to 2
purported sugeession contract for inheriting land. Jd. The Nelson Estate has never
argued that they were inheriting their business interest from Tinkcom—on the contrary,
this suit is about a buyout for a separate interest not owned by Tinkcom or any of the
Defendants. Defendants™ implicit argument that Tinkcom's representations needed (o be
in writing for the Nelson children to reasonably believe them is meritless.

Therefore, even if the Nelson Fstate’s elaims accrued in 2013, which they did not,
the doctrines of fraudulenl concealment and equitable estoppel estop Defendants from
raising a statute of limitations defense based on Tinkcom's representations to the Nelson
children. Additionally, it was improper for the rial cowrt to resolve the issues through &
motion to dismiss because statutes of limitations, fraudulent concealment, and equitable
estoppel are fact-based inquiries. See Guithmiller, 2005 8D, at 5 8, Work, 2018 8.D. at 1
23. Assuch, Defendants cannot benefit from Tinkcom's wrongdoing by raising a statute
of imitations defense.

CONCLUSION

As demonstrated by the parties’ briefing before this Court, the trial court erred by
dismissing the Nelson Estate’s First Amended Complaint, South Dakota law governing
the accrual of claims, not South Dakota Partnership law or probate law, governs accrual
of the Nelson Estate’s claims. The Melzon Estate’s claims accrued when they had notice
of injuries caused by the lzgal wrongs of the Defendants when Defendants wrongfully
refused to pay the Nelson Estate for their ownership interest in the Business in 2022 and
claitned ownership to certain valuables. Further, the trial court’s failure 10 assume the

Nelson Estate’s pleadings were true and construe all inferences in their favor was
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veversible error, and Defendants improperly raised a statwte of Emitations defense before

filing an Answer or responsive pleading. Finally, equitable estoppe] and fravdulent

concealment apply to bar Defendants from raising statute of limitations defenses.
Therefore, the trial court’s decision should be reversed and the case should be

remanded so the parties can conduct discovery and proceed to a trial on the metits.
Dated this 4th day of December, 2024,

WOODS, FULLER, SHULTZ & SMITH P.C.

Justin G, Smith
dustin A. Bergeson
/PO Box 5027
III{ 300 South Phillips Avenue, Suite 300
swoux Falls, 5D 57117-3027
Phone (605) 336-3850
Fax (6035) 339-3357
Justin. Smith@woodsfuller com
Justin. Bergeson@woodsluller com
Attorneys for Appellants
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