
 

IN THE SUPREME COURT 

OF THE 

STATE OF SOUTH DAKOTA 

* * * * 

IN THE MATTER OF THE PROPOSED 

AMENDMENT OF SDCL 16-21-2(4)       
AMENDMENT OF SDCL 1-26-33          
AMENDMENT OF SDCL 16-21A-2(3)  
AMENDMENT OF SDCL 15-6-5(g)        
AMENDMENT OF SDCL 15-6-30(f)       
AMENDMENT OF SDCL 15-6-6(a)  

AMENDMENT OF SDCL 15-12-32-Withdrawn  

AMENDMENT OF SDCL 16-3-5.1                        

AMENDMENT OF AND ADOPTIONS TO 

APPENDIX A. TO SDCL CH.  

16-16 IN PART, REGULATIONS OF THE 

BOARD OF BAR EXAMINERS STATE OF SOUTH 

DAKOTA, 4; 4.1; 4.2; 4.3; 5; 9; & 10  

AMENDMENT OF APPENDIX A. TO SDCL CH.  

16-18 IN PART, SOUTH DAKOTA RULES OF 

PROFESSIONAL CONDUCT CLIENT-LAWYER 

RELATIONSHIP, 1.0; 1.6; 1.10; 1.13; 

1.18; 3.5; 3.8; 4.4; 5.3; 5.6; 7.2 & 

7.3   

AMENDMENT OF SDCL CH. 16-19 IN PART,  

DISCIPLINE OF ATTORNEYS    
AMENDMENT OF SDCL 23A-4-1  

AMENDMENT OF SDCL 23A-35-4.3(a  

AMENDMENT OF SDCL 23A-44-5.1(5) 
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NOTICE OF RULES HEARING 

 

NO. 137 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

 Petitions for amendments of existing sections of the 

South Dakota Codified Laws and adoptions of new rules having been 

filed with the Court, and the Court having determined that the 

proposed amendments and adoptions should be noticed for hearing, 

now therefore, 

 NOTICE IS HEREBY GIVEN THAT ON FEBRUARY 13, 2018, at 

11:00 A.M., C.S.T., at the Courtroom of the Supreme Court in the 

Capitol Building, Pierre, South Dakota, the Court will consider 

the following: 
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intermediate Saturdays, Sundays, and legal holidays shall be 

excluded in the computation. As used in this rule, "legal 

holiday" includes those holidays listed in § 1-5-1. 

     Service by facsimile and, electronic mail transmission, and 

through the Odyssey® electronic filing system must be completed 

by 5:00 p.m., receiver's filer’s time, on a weekday, which is not 

a legal holiday, or service shall be deemed to be made on the 

following weekday, which is not a legal holiday. 

 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

             WITHDRAWN BY PROPONENT 

7.  Amendment of SDCL 15-12-32. Review of affidavit— 

Designation of substitute judge or magistrate. The presiding 

judge of the circuit court or in his absence or disqualification 

as the judge sought to be changed, the senior judge of the 

circuit shall review the affidavit and certification, if any, and 

it is determined that the affidavit is timely and is filed in 

good faith and that the right to file the affidavit has not been 

waived or is not otherwise legally defective, shall assign some 

other circuit judge or magistrate of that circuit as is 

appropriate to preside in such action, by filing an order of such 

appointment with the clerk of the court of the county wherein 

said action is pending. From the filing of such order the judge 

or magistrate therein designated shall have full power, authority 

and jurisdiction to proceed in the matter.  In the event that the 

reviewing judge cannot determine upon the face of the affidavit 

that it has been filed in good faith, or if the affidavit is  

challenged by any other party to the action, then the issue of 

the impartiality of the judge will be heard by the reviewing 

judge and the burden will be upon the party filing the affidavit 

to show by clear and convincing evidence that it has been filed 

in good faith and that there is an objective basis to support the 

same.  If such burden cannot be met, then the affidavit shall be 

rejected and the original judge shall continue on the case. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -    

   8.  Amendment of SDCL 16-3-5.1. Court rules--Filing of 

notice of rule changes proposed by Supreme Court--Publication 

hearing--Combined notices--Rules governing internal operation 

effective on filing. Any new rule, amendment, or repeal of 

existing rules or statutes relating to the administration of the 

courts, the number and composition of circuits and judges 

assigned to the circuits, to pleading, practice, or procedure, or 

to the admission, disbarment, discipline, and reinstatement of 

attorneys to practice the profession of law may be adopted by the 

Supreme Court.  

A proposed new rule, amendment, or repeal shall be filed in 

the office of the clerk of the Supreme Court with deletions shown 

by strike-throughs and additions shown by underscore.  The 
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making extrajudicial comments that have a substantial likelihood 

of heightening public condemnation of the accused and exercise 

reasonable care to prevent investigators, law enforcement 

personnel, employees of other persons assisting or associated 

with the prosecutor in a criminal case from making an 

extrajudicial statement that the prosecutor would be prohibited 

from making under Rule 3.6 or this Rule. 

(g) When a prosecutor knows of new, credible and material 

evidence creating a reasonable likelihood that a convicted 

defendant did not commit an offense of which the defendant was 

convicted, the prosecutor shall: 

(1) promptly disclose that evidence to an appropriate 

court or authority, and 

(2) if the conviction was obtained in the prosecutor’s 

jurisdiction, 

(i) promptly disclose that evidence to the 

defendant unless a court authorizes delay, and 

(ii) undertake further investigation, or make 

reasonable efforts to cause an investigation, to 

determine whether the defendant was convicted of an 

offense that the defendant did not commit. 

(h) When a prosecutor knows of clear and convincing evidence 

establishing that a defendant in the prosecutor’s jurisdiction 

was convicted of an offense that the defendant did not commit, 

the prosecutor shall seek to remedy the conviction. 

 

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS. 

 

Rule 4.4 Respect for Rights of Third Persons. 

(a) In representing a client, a lawyer shall not use means 

that have no substantial purpose other than to embarrass, delay, 

or burden a third person, or use methods of obtaining evidence 

that violate the legal rights of such a person. 

(b) A lawyer who receives a document or electronically 

stored information relating to the representation of the lawyer’s 

client and knows or reasonably should know that the document or 

electronically stored information was inadvertently sent shall 

promptly notify the sender, and or sender’s lawyer if sender is 

represented. 

 

LAW FIRMS AND ASSOCIATIONS. 

 

Rule 5.3 Responsibilities Regarding Nonlawyer Assistancets  

With respect to a nonlawyer employed or retained by or associated 

with a lawyer: 

(a) a partner, and a lawyer who individually or together 

with other lawyers possesses comparable managerial authority in a 

law firm shall make reasonable efforts to ensure that the firm 

has in  






































































