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PRELIMINARY STATEMENT
In accordance with SDCL § 15-26A-64, references to the certified record
will be designated by the letters “CR” followed by the page numben(s) designated
in the Index prepared by the Lincoln County Clerk of Courts, References to the
hearing transcripts contained in the court file will be designated by the letfers
“CR" followed by the pertinent page numben(s). References to the Trial
Transeript will be designated by the letter T followed by the name designated
on the title page of each volume followed by pertinent page number(s],
References to the materials contained in the attached Appendix will be designated
by the letters “App.” followed by the pertinent page number(s).
Pursuant o SDCL § 15-26A-63, references to Plaintitts and Appellants
Justin Hamer and Kim Hamer will be made (o “Plaintifls™ if plural or “Plaintaff
Kim Hamer,” “Plaintiff Justin Hamer™ or “Mr, Hamer™ if singular. References wo
Defendants and Appellees Paul Duffy and Cornerstone Poured Foundations, Inc.,
will be made 1o “Defendants™ if plural or “Defendant Cornerstone,” “Defendant
Duffe™ or “Mr, Duffy™ if singular.
JURISDICTIONAL STATEMENT
Pursuant to SDCL §§ 15-26A-3(1) and 15-26A-4{1) and 135-206A-7,
Plaintifts hereby appeal to the Supreme Court of South Dakota from the Judgment
entered in the above-caplioned matter on July 1, 2024 and assign as ¢rror the
“Order Granting Defendants” Motion to Exclude Testimony of Plaintiffs’ Expert

Witnesses, Adam Grill and Michael DiTallo, Pursuant to SDCL § 19-19-7027



entered on December 13, 2021, an “Order Denving Plaintiffs” Motion for

Reconsideration of Order Excluding Trial Testimony of Plaintiffs’ Expernt

Witnesses, Adam Gnll and Michael DiTallo™ entered on Movember 1, 2022, an

“*Order Denying Plaintitfs’ Motion to Amend Complaint™ entered on January 6,

2023, as well the refusal by the Court to include in its instructions to the jury,

Plaintiffs” Requested Instructions numbers 28, 35 and 48. A Notice of Appeal was

filed on July 30, 2024, Jurisdiction is provided by SDCL §§ 15-26A-3(1) and 15-

20A-T.

lssue |:

Issue I1:

STATEMENT OF THE ISSUES

Whether the trial court erred by excluding the expent
testimony of Adam Grill and / or Michae! DiTallo?

The Trial Court granted Defendants® motion to exclude the
testimony of Adam Gnll and Michael DiTallo and denied
Plaintiffs” motion for reconsideration,

o Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
LLS 379 (1993,

o  Burley v, Kytee Innovative Sports Equip., Inc., 2007
SD B2, 737 N.W.2d 397.

o  Srate v Lemler, 2000 5D 86, 774 N.W.2d 272.

e SDCL § 19-19-T02

Whether the trial court erred by refusing to allow Plaintiffs to
amend their complaint to allege negligence by Defendant
Comerstone. and violations of the Federal Motor Carrier
Safety Regulations?

The trial court denied Plaintiffs™ motion to amend their
complaint.

o Levene v, Staples Ol Co, Inc.. 685 F.Supp.3d 791
(D.5.D, 2023).

Ted



o Dgvies v GPHC, LLC, 2022 51 55, 980 N.W_2d 251,
o Lovell v Oahe Elec. Coop, 382 N W 24 304, (S.D.
1986,

e SDCL §49-28A-3,

Issue 111, Whether the trial court erred by refusing 1o instruct the jury
regarding a violation of 49 C.F R, § 392.3 of the Federal
Motor Carrier Safety Regulations?!

The trial court refused to give Plaintiffs’ requested instruction
number 335.

o Levene v Staples Ol Co, Inc., 685 F.Suapp.3d 791
(D.S.D.2023).

o ensen v Menord fne 20018 SD 11, 907 N.W2E6.
s 49O F R. § 3925,

STATEMENT OF THE CASE AND FACTS

Statement of the Case

This case was commenced in South Dakota Circuil Court, Second Judicial
Circut, within and for Lineoln County, by the service of a summons and
complaint dated March 13, 2020, (CR pp 3 - 8). The case was assigned to the
Honorable John R. Pekas, Circuit Court Tudge.

The lawsuit arises from a motor vehicle crash between a commercial truck
and a pickup truck in Lincoln County, South Dakota, on April 8, 2019, (CR p 6).
Plaintiff Justin Hamer was the driver of the pickup and alleged personal injuries
caused by the crash. {CR pp 5-6). Justin’s wife, Plaintiff Kim Hamer. asserted a
claim for loss of consorium, (CRp 7).

In essence, the complaint alleges that Defendant Duffy, the driver of flatbed

truck owned by Mr. Dutty’s emplover, Defendant Comerstone, was negligent in



the operation of the commercial vehicle by failing to vield the right-of-way while
making a lett-hand turn at an intersection. (CR p 6). In their answer, Defendants
denmied any negligence, asserted the affirmative defense of contributory neghgence
on the part of Plaintiff Justin Hamer and counterclaimed for property damage to
the commercial vehiele, (CR pp 9-10),

On April 30, 2021, the trial court entered a Stipulation for Scheduling
Order and Order. {(CR pp 24 -27). On the day of the deadline, May 17, 2021,
Plaintifts served their expen disclosures, (CR pp 63 — 106, 140 - 169). These
disclosures included a twenty-nine-page report issued by Adam Grill, as well as
his resume and professional background. (CK pp 66 - 95, 140-149; App. pp 16-
45,57 - 66). Plantifts’ disclosures also contained a ten-page report issued by
Michael DiTallo of Dynamic Safery, L.L.C., as well as Mr. DiTallo's Curriculum
Vitae. (CR pp 96 — 106, 150 - 169 App. pp 46 — 56, 67 - 86). Both reports
contained various findings, opinions and conclusions relating to the events and
circumstances which caused or contributed to causing the crash. (CR pp 66 - 93,
96 — 106, App. pp 16 — 45, 46 — 36).

In response. Defendants’ counsel declined to retain any experts who
specialized in the fields of commercial driving safety and/or accident

reconstruction.! Instead, three days after Defendants filed their expert witness

! The sole expert identified by Defendants was a medical witness, Dr. Brad Elkins, MD,
(CR p 28).



disclosure, Defendants filed a motion for an order precluding both Mr. Grill and
Mr. DiTallo from testifving at trial. (CR pp 43 — 44),

A hearing was scheduled for December 13, 2021, at %:30 a.m. in Sioux
Falls, SD. (CR 107}. During the hearing. Defendants’ counsel acknowledged that
the pending motion could be fairly characterized as a “Daubert™ motion brought
pursuant to SDCL § 19-19-702. (CR 188 — 189). Nevertheless, Defendants’
counsel did not argue or claim that Mr, Grill and Mr. DiTallo lacked the necessary
knowledge, skill, experience, training or education to qualify as an experts
pursuant to SDCL § 19-19-T02, (CR pp 187 - 191}, Instead, Defendants’ counsel
argued that the Liability issues presented in the case were so simple and
uncomplicated that the expert opinions expressed by Mr., Grill and Mr, DiTallo
wiuld not help the jury understand the evidence or determine facts in issue and
should be disallowed. (CR p 188 - 191).

Although the trial court agreed that the crash occurred at a “confusing™ and
“complex™ intersection, the court concluded that “the jury will be able to, to figure
that out,” and granted Defendants” motion from the bench, (CR pp 197-198). A
written order disallowing the trial testimony of Mr, Grill and Mr. DiTallo was
entered the same day. (CR pp 1-2 - L&3: App. pp 87 - &8).

On January &, 20232, the trial court set the case for a three-day jury trial
commencing on July 20, 2022, (CR p 184). During a pre-trial conference

conducted on June 16, 2022, the mial was postponed until December 6, 2022, by



agreement of counsel, because of shared concerns that the case would take more
than three days w try. (CR pp 249 — 2500,

Om August 23, 2022, Plaintifls filed “Plaintifts” Motion for Reconsideration
of Order Excluding Trial Testimony of Plaintiffs’ Experts Adam Grill and Michael
hTalle.” {CR pp 273 - 274). A hearing was scheduled for November 1, 2022,
(CR pp 275 —276).

After hearing the arguments of counsel, the trial court ruled from the bench
that “there still isn’t a need to have the expert witness. This is something that |
believe that this is something that the lay, ah, person can go ahead and make the
correct decision, so 1'm going to have to deny vour motion to reconsider at this
time[.]" (CR p 1087). An order denying the motion was entered the same day.
(CR p 291).

On November 22, 2022, Plaintiffs filed a motion to amend the complaint,
with a proposed complaint attached. (CR pp 299 —311). The proposed amended
complaint realleged counts one and two set forth in the original complaint, and
added count three, which included several allegations of negligence by Defendant
Duffy and/or Defendant Cormerstone, based in part upon alleged violations of
Federal Motor Carrier Safety Regulations. (CR pp 5-7, 304 — 3113,

A heanng was scheduled for December 20, 2022, By this time, the jury
trial originally rescheduled for December 6, 2022 had been postponed once again

until August 1, 2023, (CR pp 560, 1076). During the hearing, Plaintiffs’ counsel



argued that the Defendants would have ample time to respond 1o the new claims
and conduct any necessary discovery before trial. (CR pp 1063 - 1067).

In response, Defendants” counsel argued that the discovery deadline had
expired and that alleged violations of Federal Motor Carrier Safety Regulations do
not give rise to a “private right of action™. (CR pp 1068 < 1072).

The court recognized that the new trial date was nine months away and
acknowledged that the issue before the court was whether the Defendants would
be prejudiced by the proposed amendments. (CR p 1076). Aside from pointing
out that pleadings were exchanged and the original discovery deadline had passed.
however, the trial court did not specifically explain how the Defendants would be
prejudiced by the proposed amendment. (CR pp 1076 — 1081). Instead, the court
essentially ruled that the alleged violations of the Federal Motor Carrier Safety
Regulations were not enforceable as a “private cause of action™. (CR 1076 -
LOR1). An order denying Plaintiffs’ motion to the amend the complaint was
entered on January 6, 2023, (CR p 556: App, p 90).

The trial was continued once again from August 1, 2023 1o October 31,
2023, because of conflicts regarding expert witnesses, (CR p 360). On October 2,
2023, Plaintiffs’ counsel filed a notice of hearing regarding an offer of proof
relating to the expert opinions of Adam Grill and Michael DiTallo, (CR pp 586 -

587).



The offer of proof hearing was conducted on October 11, 2023, (CR p
[104), Mr. DiTallo and Mr. Grill both testificd. (CRpp 1104 — EL111. 1113 -
1123),

Mr. DiTallo is an expert specializing in crash reconstruction and analysis,
(CR p 1105). He retterated and summanzed some of the findings, opinions and
conclusions set forth in his expert report, which was marked as Exhibit 1001, (CR
p L107T). He also identified his Carriculum Vitae, which was marked as Exhibit
1002, These exhibits were received by the Court as part of Plaintiffs™ offer of
proof. (CR pp 1148 — 1158, 1201 - 1220,

Mr. Grill is an expert specializing in Commercial Vehicle Safety Expent
and Commercial Vehicle Transportation. (CR p 1113). He summarized his work
history and highlighted some of his expert opinions, lindings and conclusions.
(CRpp 1113, 1116-1118). He also identified his professional resume, which
was marked as Exhibit 1003, These four exhibits were also received by the Court
as part of Plaintiffs’ offer of proof. (CR pp 1221 = 1230, 1231 - 1260).

Because of the death of a family member of one of the parties, the jury trial
originally scheduled for October 31, 2023 had to be postponed once again. (CR p
623).

On May 201, 2024, a four-day jury trial was convened at the Lincoln County
Courthouse in Canton, 831, (TT Jury Selection p 1). Plaintifls rested their case on
day two. (TT Day 2 p 140). Defendants declined to make any motions at that

time. (1T Day 2 p 143}



The Defendants rested their case on day three. (TT Day 3 p 71). Plaintifts’
muotion for a directed verdict on the issue of Defendant Duily s negligence was
demed. (1T Day 3 pp 72-74).

After the jury was excused, the court and counsel engaged in an on-the-
record discussion about the court's proposed jury instructions. (TT Day 3pp 76 —
124). Plaintifts" counsel objected to the court’s failure to include Plaintiffs®
Requested Jury Instruction number 35 and specifically requested that the court
include section 4% U.S.C. 392.3 in the court’s instructions. Over Plaintifls’
ohjections, the court denied Plaintiff s request and refused o include Plaintiff's
Eeguested Instruction 35 in its charge to the jury. (TT Dav 3 pp 117-118).

On day four of the trial, the Court read the instructions to the jury and
counsel for both sides gave closing arguments. (TT Day 4 p 7, B — 49), After
deliberating, the jury returned its special verdiet. (CR p 717; TT Day 4 pp 59-60,
App. pp 1 —3). The Jury found that Defendant Dully was negligent and that such
negligence was a legal cause of PlaintifT™s injuries or damages and that Plaintift
Justin Hamer was contributorily negligence. more than slight, in causing the
collision. (CR pp 717 =719, TT Day 4 pp 59-60; App. pp 1-3).

A Judgment was entered on July 1, 2024, (CH pp 1004 - 1005; App. p4).
A notice of Appeal was filed on July 30, 2024, (CR pp 1021 - 1022; App. p 6-7)

Statement of the Facts
On April &, 2010, at approximately 9:05 a.m., Plamtiff Justin Hamer was

driving a 2003 Chevrolet Avalanche west on Lincoln County highway 271, in the



vicinity of the 1-29 interchange. (TT Day 2 p 100; CR pp 36, 59, 62, 961, 964,
967 App. pp 9. 12, 15). Mr. Hamer had just dropped off hus child at school and
was intending to proceed west on highway 271, (TT Day 2 p 100; CR pp 62. 967,
App. p 13),

At about the same fime, Defendant Duffy was driving a 20014 Western Star
Modell 4700 castbound on the same highway, approaching the [-29 interchange
from the opposite direction. (TT Day I p 51: CR pp 5762, 962, 967 App. p 15).
Thas wruck 15 a flatbed or straight truck and is one of three commercial vehicles
owned and operated by Defendant Cornerstone, (TT Day 1 p 63, Day 2 p 132,
Day 3, p 63; CR pp 775, 776).

The truck was equipped with a front axle, two rear axles and one lift axle,
consisting of an extra set of wheels that can be raised or lowered as needed. (CR
pp 775, 776). The vehicle had a gross motor vehicle rating of 33 000 pounds. (TT
Day 2 p 132). Because the truck was a commercial vehicle, Mr. Duffy was
required to have a Commercial Driver’s License to operate the vehicle and 10
abide by the Federal Motor Carrier Safety Regulations. (TT Day 1 pp 40, 41, Day
2 p132).

Mr. Duffy was intending to turn left and proceed north on Interstate 29.
(CR pp 62,967}, When Mr. Duify and Mr. Hamer reached the intersection, the
traffic lights were blinking red for both drivers. (TT Day 2 p 100; CR pp 62, 967;
App. p 13). Apparently. the traffic signals were not functioning properly. (CR pp

62, 967; App. p 15).

0



The intersection itself is rather complicated. (CR pp 62, 967; App.p [5).
There are two lanes going east, two lanes going west, two lanes exiting the
interstate, and two lanes entering the interstate, all governed by the same set of
traffic control signals. (TT Day 1 p 47; CR p 957).

Both drivers stopped at the stop bars on the roadway and then started
forward, (TT Dayl p49, Day 2 p 100: CR 62, 967: App p 15). Mr. Duffy had to
travel under two interstate overpasses before turning left onto the north-bound 1-29
on-ramp. {I'T Day 1 p 40; CR pp 62, 957, 967). Mr. Hamer only had to drive
straight and continue traveling west. (1T Day 2 p 100: CR pp 62, 9%7_Appp 15).

Defendant Duffy did not see Mr. Hammer's vehicle when Mr. Dutty first
stopped, (TT Day 1 p 48), (/d.) Defendant did not see Mr, Hamer’s yellow
pickup when Dr, Duffy crossed under the first interstate bridge, (TT Day 1 p 49).

It was a clear, bright and sunny day. (TT Day 1 p51). The sun was not in
Mr. Duffy’s eyes. The weather was not a factor in causing the crash. (fd.)

As Mr. Dutfy’s truck and Mr. Hamer's pickup approached each other from
opposite directions, Mr. Duffy made a sudden lefi-hand turn and crashed into the
driver’s side of Mr. Hamer's vehicle. (TT Day pp 1 49 — 50, Day 2 p 100: CR pp
62, 7712, 773, 967; App. p 13).

The color of Mr. Hamer's pickup was school bus yellow. (CR p 774). Mr.
Duffe testified that he “canght a glimpse™ of the vellow truck when he turned lefi,

(1T Day 1 pp 48, 49). Mr. Duffy knew that in order to enter the north-bound on-



ramp, he had 10 ¢ross two lanes of traffic approaching from the east. (TT Day 1 p
44,

Based upon the “glimpse,” Mr. Dufty could not tell how fast Mr. Hamer
was traveling, (T'T Day 1 p 50). Furthermore, Mr, Duffy could not explain or
describe what. if anythang, Mr. Hamer did wrong, (/d)

Mr. Dufty testified that he “had the right of way,” or at least “thought™ he
had the right of way. (/d.) He further testified that if had seen Mr, Hamer coming,
he would have let himgo by, {TT Day 1 p 5l

The force of the impact broke out some windows and caused the back right
tire and rum to break off of Mr, Hamer"s pickup. (TT Day 2 pp 100, 131-132; CR
p 772). Mr. Hamer’s head also struck and damaged a bulkhead in his pickup. (1T
Day 2 p 100; CR. p 602).

The night before the crash, Defendant Dufty was out delivering
newspapers. (1IT Day | p 57). In addition to his regular work schedule working
for Defendant Cornerstone, which is ten hours a day, five days a week, Mr, Duify
also operated a paper route seven nights a week. (1T Day 1 pp 55 -36).

Mr. Dufiy's routine during the work week was (o go 1o bed at 8:30 p.m.,
wake up at 11:30 p.m., deliver his papers and then retum home at 2:30 am. (TT
Day | pp 57— 58). Then Mr. Duffy would go back to bed and get up at 6:00 2.m.
and report 1o work at Defendant Comerstone by 7:00 a.m. (1T Day 1 pp 56, 59).

On average, Mr. Dufty would get three howrs of sleep before delivering

papers and then another three and a half hours of sleep before reporting o his

12



regular job. {TT Dav 1 pp 37 — 6(), This amounis to a total of thirteen hours of
work per day and a total of six and a half hours of sleep per night. split into two
sessions, (TT Day 1 pp 58 — 60).

After the crash, PlaintifT Justin Hamer was taken to the emergency room by
his father-in law. (TT Day 2 p 125). Plaintiff Kim Hamer met Mr. Hamer at the
hospital. (TT Day 1 p §). Mr. Hamer complained of headaches, dizziness and
nausen and reported during the crash, he hit his head on the center column of the
truck. (TT Day 2 p 7; CR p 602).

Drespite continuing medical treatment, Mr. Hamer continued 1o experience
svmptoms which included persistent headaches. blurred vision, sensitivity to light,
1ssues with depth perception, the inahility to read, difficulty viewing computer
screens, problems driving and issues with peripheral vision. (1T Day 1 pp &, 9,
16, 17. Day 2 pp 18, 86, 88; CR p 602),

[t is undisputed that Mr. Hamer 15 a Veteran of the United States Army and
served in Irag. (TT Day 1 p 83, Day 2 pp 10, 85, 90). While there, he was
exposed to artitlery during combat and suffered concussive injuries that resulted in
Post Traumatic Concussion Syndrome. (TT Day 1 p 83, Day 2 pp 10 #5). This
condition manifested in svmptoms of depression, anxiery and suicidal thoughts,
causing the need for both inpatient and outpatient treatment. (TT Day 1 p 90, Day
2pp 11 - 13, 90).

Nevertheless, Mr. Hamer did not experience the type of headaches and

vision problems like those he experienced after the crash on April &, 2009, {TT

-
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Day 2 pp 41, 45, 86, 88, 89; CR p 602). Dr. Minton, a specialist in neuro-
ophthalmology, tesiified that Mr. Hamer sustained trauma to the lefl side of his
head which resulted in visual difficulties. (CR p 602). These difficulties mcluded
problems with bright lights, driving. peripheral vision, depth perception and
twitching. (CR p 602).

As a result of his evaluation, Dr. Minton diagnosed two conditions which
manifested after the crash. The first is blepharospasim, a condition that happens
when the eye muscles cause spasms or twitches of the eyelids. (CR p 604).

The second condition 1s convergence insulficiency, which i3 a common
problem in traumatic brain injuries. (CR p 603). This condition occurs when the
two eves struggle to work together when attempting to focus close up. (CR p
603). This can cause symptoms including aching of the eyves, frontal headaches
and the inability to read or do computer work for a long time, (CR p 603).

Because of his symptoms, Dr. Minton expressed concemn that Mr. Hamer
would have ditficulties going back to his former job in sales. (CR p 604). Dr.
Minton understood that Mr. Hamer covered a large temitory and would experience
ditticulties doing a lot of driving because of his sensitivity to light and other vision
problems. (CR p 6035).

Dr. Swenson i3 a neuropsychologist. (TT Day | p71). He testified that
Mr. Hamer sustained a traumatic injury to the frontal lobe of his brain as a resalt
of the crash on April 4, 2019, which manifesied with vision problems including

headaches, left eve pain, difficulty concentrating and focusing, photosensitivity
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and blurry vision., (TT Day | pp 83, 84, 91). He also testified that Mr, Hamer
exacerbated his pre-existing PTSD symptoms and faces a greater risk of stress-
related disease and illness, (TT Day 1 pp 91 98),

According 10 Dr. Swenson, the April 8 2019 crash has caused a trasmatic
and detrimental inpact on Mr. Hamer's personal life, business life, vocational life
and marriage. (CR pp 91, 93). Unfortunately, Mr. Hamer™s condition is
permanent in nature and his symptoms are not expected 1o improve, (TT Day 1 pp
91, 93).

Thomas Audet is a certified vocational rehabilitation consultant, (1T Day 2
p &61). Mr. Audet reviewed Mr. Hamer's medical records, spoke with him by
telephone durmg COVID-19 and later met with him in person. {TT Day 2 pp 63-
64).

Mr. Audet then performed a transferable skills analysis to determine what
kind of jobs Mr. Hamer would have been qualified for prior to the crash. (TT Day
2 p6d). Next, Mr. Audet compiled a list of vision problems and other symptoms
that Mr. Hamer was experiencing as a result of the traumatic brain injury caused
by the 2019 collision. (Jd.). These difficulties included problems with tluorescent
lights, the need to wear dark glasses inside, the need to keep his house dark, the
need to take frequent breaks, the inability to view computer screens, difficulties
with direct sunlight. the inability to work outside for extended periods, problems

associated with driving and inability to maintain a work schedule. (7d).
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At the end of his analysis, Mr. Audet reached the conclusion that Mr.
Hamer was not employable because he was not capable of maintaining and
holding steady employment because of his vision issues and associated problems
and limitations. (TT Day 2 p 65). Before the crash, Mr. Hamer camed between
$355,00 and §70,000 per vear. (TT Day 2 p 69). Mr. Audet testified that the
S70,000 figure is consistent with information available from the South Dakota
Department of labor regarding the median income for non-technical sales
representatives in South Dakota, (TT Day 2 p 70).

Mr. Audet observed that since the collision through the time of trial, M.
Hamer has missed five vears of employment and has lost five vears of pay. (TT
Day 2 p 70). Mr, Audet further testified that in his opinton, Mr. Hamer will
remain unemploved and will lose additional revenues through the time of
retirement at age sixty-seven. {T1 Day 2 p 70).

ARGUMENT

Issue I: The trial court abused its discretion by excluding the expert
testimony of Adam Grill and/or Michael DiTallo.

From the outset, it should be noted that the timeliness of Plaintiffs’ expert
disclosures is not at issue. (CR pp 63 — 65). In addition, the Defendams have not
claimed, and the trial court did not rule. that Mr. Grill and Mr. DiTallo should be
disqualified from testifying because of (1) lack of skill, experience, training or

education in their respective lields, (2) imsufficient facts or data forming the basis
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for the opinions, or (3) the application of vnreliable principles and methods of
analysis.

Instead. Defendants’ counsel argued that the 1ssues presented in this case
were so simple that none of the findings, opinions and conclusions expressed in
Mr, Girill's and Mr. DiTallo’s reports would assist the jury with understanding the
evidence or determining any fact in dispute. (CR pp 187 — 191, 1089, 1094},
Under the record presented, this contention is inaccurate, unsupportable and
disingenuous, and the frial court's preemptive ruling, precluding Mr. Gill and Mr,
DiTalle from testifying altogether, resulted in the exclusion of relevant and
informative testimony, to the prejudice of the Plaintiils, without any legitimate
Justification. Despite a motion for consideration and an offer of proof, the tnal
court failed and refused to acknowledge and correct this injustice, leaving
Plaintiffs with no recourse except this appeal.

The admissibility of expert testimony in South Dakota is governed by
sDCL § 19-19-702. “This statute 1s patterned after Rule 702 of the Federal Rules
of Evidence.” State v. Shefl, 301 N.W.2d 669, 672(5.1D. 1981). This statute
provides:

A wimess who has qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an opinion or
otherwise ift

(a)  Theexpert's scientific, technical, or other specialized

knowledge will help the trier of fact to understand the
evidence or to detenmine a fact in 1ssue;

{b)  The testimony is based on sufficient facts or data:

fc}  The testimony is the product of reliable principles and
methods; and
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(d}  The expert has reliably applied the principles and methods to
the facts of the case.

Under this statute, “[a] trial court is responsible for deciding whether an
expert’s knowledge will *assist the trier of fact to understand the evidence or 10
determining a fact in issue.”™ Kiutman v, Siowc Falls Storm, 2009 5D 55, 1 21,
THO N.W.2d 440, 449 (quoting SDCL § 19-15-2, now transferred to § 19-19-702).
This responsibility “includes detenmining “whether a particular expert has
sufficient specialized knowledge to assist jurors in deciding the specific issues in
the case.”” Klwrman, 2009 8D 55,9 21, 769 N.W.2d at 449 {quoting Wheeling
Pittsburgh Steel Corp. v. Beelman River Terminals, Inc., 254 F.3d 706, 715 (8"
Cir. 2001)).

The burden of demonstrating that the testimony is competent, relevant and
reliable rests with the proponent of the testimony.  Burfev v Kvtec Tnnovative
Sports Eguip. Inc., 2007 5D B2, 9 13, 737 N.W.2d at 397, 403. Nevertheless, the
rules of evidence are liberally construed with the “gencral approach of relaxing the
traditional barriers to ‘opimon’ lestvmony.”” Burley, 2007 5D 82,9 24, 737
N.W.2d at 405 (quoting Deaubert, 509 ULS, at 588). Furthermore, ~[a)] party who
offers expert testimony is not required 1o prove to a judge in a Dawbert hearing
that the expert’s opinion 15 correct; all that must be shown 15 that expert’s
testimony rests upon *good grounds, based on what is known.™™ Srare v, Lemler,

2009 SD 86,9 34, 774 N.W.2d p 272, 284-85; Burley, 2007 SD 82,1 24. 737
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NW.2d at 406 (quoting Daubert v. Merrell Dow Pharmaceuticals, Inc,, 309 T1LS,
597, 590 (1993).

“Any other deficiencies in an expert’s opinion or gqualifications can be
tested through the adversary process at trial.”™ Burley, 2007 ST 82, 9 24, 737
M.W.2d at 406, “[A] trial court does not abuse its discretion in admitting the
seientific evidence and then letting the factfinder resolve the factual dispute.”
Lemier, 2000 81 86, 9 35, 774 N.W.2d at 285, “Vigorons cross-examination,
presentation of contrary evidence and careful instroction on the burden of proof”
are the traditional means of challenging expert opinions, State v, Grfirie, 2001
SD 61,938, 627 N.W.2d 401, 417 (quoting Deauberr, 500 11.5. at 596).

Unce a Danbert challenge 15 made, “the trial judge must simply determine
“that an expert’s testimony both rests on a reliable foundation and is relevant to the
task at hand."” First W Bonk Wall, 2001 5D 16, 9 8, 621 N.W.2d at 615 (quoting
Estate of Dokken, 2000 8D 9, 9 40, 604 N.W.2d 487, 498)), “Relevance embraces
‘evidence having any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable
than it would be without the evidence.”™ Burfey, 2007 SD 82,9 13, 737 N.W.2d at
403 {quoting Srate v. Guthrie, 2001 SD 61, %32, 627 N.W.2d 401, 415) {quoting
SDCL § 19-12-1, which has been transferred to SDCL § 19-19-401).

“Bule TO2 reflects an attempt to liberalize the rules governing the
admission of expert testimony.” Burley, 2007 5D 82_9 24 n.1, 737 N.W.2d at 406

(quoting Weisgram v. Marley Co., 169 F.3d 514, 523 (8" Cir. 1999), “The rule
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clearly is ong of admissibility rather than exclusion.” Burley, 2007 5D 82,9 24
n. 1, 737 N.W.2d at 406 (quoting Arcoren v. United States, 929 F.2d 1235, 1239);
see Lauzon v. Senco Prod., Inc., 270 F3d 681, 686 (8" Cir. 2001) Jensan v
Eveleth Tacenite Co.. 20 F.3d 1298, 1297 (8 Cir. 1997).

To be admissibie, all that is required is that the proposed expert testimony
is: {1) relevant, and; (2) based upon a reliable foundation, Burley, 2007 SD 82, 9
25,737 NLW 1d at 406; see Daybert, 309 U5, a1 397). “The determining factor in
admitting expert testimony 15 if it would assist the jury in understanding matters
that normally would not lie within a layman’s breadth of knowledge.” Stare v,
Edelman, 1999 8D 52,9 29, 593 N.W.2d 419, 424 (quoting Bland v. Davison Co.,
1997 S92, § 30, 566 N.W.2d 452, 461).

“[A] trial court does not abuse its discretion in admitting the scientific
evidence and then letting the factfinder resolve the factual dispute.™ Stave v
Lemler, 2009 51 86,9 35, 774 N.W.2d 272, 285, “A trial court should exclude an
expert opinion only 1f it i5 50 fundamentally unsupported that it cannot help the
fact finder.,” Hursrv. United Siates, 882 F.2d 306, 311 (8" Cir. 1989); see
Laudermill v. Dow Chem. Ca., 8763 F.2d 566, 570 (8" Cir. 198%8).

Turning to the expert testimony in question, Adam Grill is an expert in
comumercial truck safety and resides in Billings, MT, (CR pp 140, 1221; App. p
57). He has held a commercial driver’s license for approxamately twenty years,

(fd.).
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Mr. Grill has multiple commercial endorsements and certifications and has
worked as a commercial truck driver in all filty states except Hawaii. (CR pp 141,
1222: App. p 58). Afhdavit of Scott G. Hoy dated December 6, 2021, Exhibit 4 p
2). Also, he has worked as a warchouse manager, safety supervisor, forklift
operator, dock supervisor, tmek driver, truck driving instructor, Federal Motor
Carrier Safety Administration consultant. (CR pp 142 - 143, 1223 - 12224; App.
pp 3% — 60). In addition, he has extensive experience in truck accident
invesiigation, vehicle dyvnamics and accident reconstruction, has participated in
special projects, research and instructional assignments, has given numerous
speeches and professional presentations, holds many professional licenses and
certtfications, belongs to several professional trucking organizations and has given
expert testimony in both state and federal courts, (CR pp 140 - 149, 122] - 1230;
App. pp 57 - 66),

In his report, Mr, Grill explamed some of the rules, regulations, standards,
customs and practices applicable to the commercial trucking indusiry. (CRpp 71
~ T8 1236 - 1243; App. pp 21 - 28). He ohserved that the performance standards
for commercial vehieles are ditferent then non-commercial vehicles because “theinr
design characteristics, control instruments and mechanical systems reguire special
knowledge, skills and dnving behaviors in order to drive them safely, legally and
effciently”. (CR pp 74, 12530; App. p 24). This is because commercial vehicles
are bigger and heavier, more difficult 10 maneuver, more complex to drive, take

longer to accelerate and stop and reguire special licenses, certifications,
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knowledge and training to safely operate. (CR pp 74-75, 1239 - 1240; App. pp
24-25).

Because of these differences. the drivers of commercial vehicles “are
required to know and obey a much broader and more siringent series of state and
federal regulations than those who operate non-commercial vehicles”, (CR pp 73,
1240: App. p 25). These regulations include the Federal Motor Carrier Safety
Hegulations. which apply to commercial motor vehicles that transport property or
passengers in interstate commerce. (CR pp 76, 1241; App. p 26). In order to
demonstrate the knowledge and skills necessary to operate these vehicles. the
operators must oblain a commercial driver’s license 1o perform thetr work in a safe
and legal manner. ({d), The subjects addressed dunmg this commercial licensing
process include “managing speed and space, keeping a property lookout and
accident avoldance and mitigation — to name a few™. (CR pp 76, 1241; App. p
26).

The Federal Motor Carrier Safety Regulations apply to both the operators
of commercial vehicles and their employers. (CR pp 73, 1240; App. p 25). In his
report, Mr. Grill rendered the opinion that based under the applicable tederal
standards, Defendant Cornerstone’s driver training and safety management system
was inadequate, substandard and deficient. (CR pp 79 - 81, 1244 — 1246; App. pp
29 -31). Under the applicable regulations, the employvers of commercial truck

drivers have the continuing and non-delegable duties to instruet their drivers abow
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the mainienance, operation, or driving of commercial vehicles, (CR pp 75 - 78,
1240 — 1243; App. pp 25 - 28).

[ its answers to interrogatories, Defendant Cormnerstone admitted that
“there is no formal training that [Defendant] Cornerstone provides drivers”. (CR
pp 8, 1245; App. p 30). Mr. Grill further observed that a successful safety
program. had it been implemented by Defendant Cornerstone, would have
effectively prevented the collision from occurring. (CR pp 79 — B1; 1244, 1246;
App. pp 29 -131).

Regarding Defendant Duthy's conduct, Mr. Grill rendered the opinion that
Mr. Duffy, atter obtaining his commercial driver’s license, failed to possess and
exercise that degree of traiming, knowledge and skills required to operate a
Commercial Vehicle, given its size, weight and handling characteristics,
particularly before changing speed and direction. (CR pp 81 — 82, 1246 - 1247,
App. pp 31-32}. Specifically, Mr. Dufty failed to maintain a propet visual search,
tailed to properly manage his speed and space, failed 1o recognize the hazards in
iront of him and have a contingency plan in case of an emergency and failed to
recopnize and execute defensive driving measures to avoid a preventable crash.
(CR pp 81-82, 93, 1246 1247, 1258, App. pp 31 — 32, 43). During the offer of
proof hearing, Mr. Grill also testified that drivers need at least eight hours of
consecutive oft-duty rest in order fo operate a commercial vehicle in compliance

with federal regulations. (CR pp 1117 - 1118).
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Michael DiTalle is an expert in traffic accident investigation and
reconstruction and resides in Lake Zurich, Illinms. (CR pp 150, 1201; App. p 67).
He is employed by Dynamic Safety L.L.C.. an independent consulting company
that provides services 1o industry, government entities, the insurance indusiry, the
legal field and the private sector, (fd.). He is alse an adjunct faculty member for
Northwestern University Center of Public Safety in Evanston, Hlinois. (Id.).

He holds several certifications, registrations and licenses and is a member
of multiple professional associations. (CR pp 161 — 162, 1212 - 1213; App. pp 78
— 79} Over the last twenty vears, he has made over fifty presentations on various
subjects relating 1o accident investigation and reconstruction. (CR pp 161 - 166,
1212 < 1217; App. pp 78— 83). He has also authored over a dozen publications.
(CR pp 167 — 168, 1218 — 1219; App. pp 84 — 83).

Mr. DnTallo reviewed the accident investigation materials and issued a
report, listing the items analyzed and describing the collision site, the weather and
lighting conditions, the vehicles involved, as well as the sequence of evenls
leading up to the collision. {CR pp 97 —99, 1149 — 1151; App. pp 47 — 49). He
noted that Defendant Dutly had to travel farther to reach the point of the collision.
(CR pp 99, 1151: App. p 49). Based upon the damage 1o the vehicles as depicied
in the photographs, he observed that the damage to Defendant Duffv™s truck was
in the front left corner, and Plaintiff Jason Hamer’s vehicle was struck on the
driver’s side of the vehicle, just in front of the rear wheel, which is consistent with

an angled impact. (fdl).
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Mr, DiTallo also calculated the normal acceleration of both vehicles and
estimated that it would have taken Plaintiff Justin Hamer between 7.0 and 7.5
seconds to reach the area of impact from his “stop bar” on the roadway, and
between 10 and 10.5 seconds for Defendant Duffy to reach the area of impact
from his “stop bar™ on the roadway. (CR pp 99 = 101, 1151 = 1133; App. pp 49 -
50}, In addition. wlilizing a computer software program, he analyzed the average
perception / response time of both drivers faced with their respective paths of
travel. (CR pp 100, 1152; App. p 50

Hased upon his review, analysis and caleulations, Me. DiTallo formed and
expressed several opinions and conclusions relating to the accident. (fd.). First,
Mr. Dilalle concluded that Defendant Duffy had between 4.4 and 4.9 seconds to
récognize and respond to the danger caused by Plaintiff Justin Hamer's
approaching vehicle. (CR pp 101, 1153; App. p 51). Second, based upon his
attempt 10 make a left-hand twen despite the existence of oncoming traflic m the
immediate vicinity, Defendant Duffy was “situationally inattentive™ to his
surroundings., {CR pp 102, 1154; App. p 52). Third, as a consequence of his
failure to allow the intersection to clear before initabing the lefi-hand turn,
Defendant Dutty failed to vield the right of way to Plaintiff Justin Hamer's

approaching vehicle and caused the collision.” (/d.).

i s

* 1t should be noted that the “ubtimate issus” rule m South Dakota was abalished in 1993, when SDCL § [9-
13-4 was amended t adopt Federal Rule of Evidence T04 verbatim, State v, Baymond, 540 W W24 407,
A1 5.0, 19050 Fens v, Harreison, 338, 794, 795 (5.0 1995, 5001 § 19154 was transferred to STHCL §
[9-§9-T04 in 2006 snd states that “[an epinion 5 pof objectionable just becagse it embraces an ultimate
155me”,



Mr. DiTallo’s report does not mention or refer to any provision of the
Federal Motor Carrier Safety Regulations, (CR pp %6 — 106, 1148 — 1158; App.
pp 46 - 36). Mr. DiTallo did not mention or cite any federal regulation during the
hearing on Plantiffs’ offer of proof. (CR pp 1103 — 1110}, As he indicated
during the hearing. Mr. DiTallo is a “crash reconstractionist”™, (CH p 1109).

This crash mvolves a complicated intersection with a set of traffic signals
governing eight different lanes of travel. (CR pp 62, 967, App. p 15:(TT Day I p
47. CR p 957). The traffic signals were mal functioning. (CR pp 62, 567; App. p
153},

Defendant Duffy’s vehicle was a large flathed truck which required a
commercial driver license to operate. (TT Day 1 pp 40, 41, Day 2 p 132). With
all due respect, the acceleration rates, perception times, reaction times, stopping
distances and handling charactenstics of commercial vehicles are matters
generally considered beyond the common knowledge of average jurors. In
addition, the knowledge, training and skills required 1o obtain a Commercial
Diriver License, as well as the federal safety regulations that apply to commercial
vehicles, are also matters generally considered outside the ordinary experience and
understanding of average citizens.

In South Dakota, "expert testimony is required in negligence cases when
the defendant is held to a standard of care that is outside the common knowledge
and experience of ordinary persons.” Levene v. Staples Oil Co, Inc., 683

F . Supp.3d 791, 304 (D.5.1D. 2023) {quoting Hanson v. Big Stone Therapies, Inc.,
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20118 SD 60, 4 30, 916 N.W.2d 151, 159 and 65A C.L5. Negligence § 930 (2018)).
Ortherwise, “laypersons would have to indulge in speculation and conjecture™ Lo
determune whether the detendants were negligent, Hansen, 2018 8D 60. Y 26, 916
MN.W.2d atf 158,

In this case, the defendants, who are held to commercial driver standards,
asked the court to disallow evidence regarding the standard of care provided by a
specialist in accident reconstruction and an expert in the field of commercial
trucking. By ruling that neither expert would be allowed to testify about any
matters contained in their reports, the court deprived the jury of the knowledge and
instruction available from a specialist in accident reconstruction as well as
pertinent intormation relating to the knowledge, training and skills necessary to
obtain a commercial driver's license, operate a commercial vehicle and comply
with federal safety regulations,

With all due respect, this wholesale exclusion of relevant evidence was
arbifrary, unreasonable, unfair and prejudicial.

“The trial court is to act as a gatekeeper, not as a wall[.|™ Kuper v. Lincoln-
Llnion Elee. Co., 1996 510 145, % 29, 557 N.W.2d at 758, The rules of evidence
are interpreted liberally with the “general approach of relaxing the traditional
barriers to *opinion” testmony.” Burleyv v. Kytec Iinovative Sporis Equip., Inc.,
2007 8D B2, % 24, 73T N.W . 2d 397, 405 (guoting State v. Gruthrie, 2001 8D 61, 9

36,627 N.W.2d 401, 4186).
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A litigant has a right to present its case in any manner it sees fit “so long as
it stays within evidentiary rules”™, Sigre v. Abdo, 2018 513 34,9 27, 911 N.W.2d
T38, T45: State v. Herrmane, 2004 812 53,9 12, 679 N.W.2sd 503, 507. A party
has the right to offer generalized expent testimony about “matters that normally
would not lic within a lavman’s breadih of knowledge™, Stare v. Edelman, 1999
SD 52,9 29, 593 N.W.2d 419, 424; (quoting Bland v. Davisen Co., 1997 SD 92, 9
30, 566 N W.2d 452, 461). Because the proposed testimony of Mr. Grill and/or
Mr. DiTallo is relevant and based upon a reliable foundation, the trial court abused
its discretion and the judgment should be vacated and the case reversed and
remanded for further proceedings.

Issue 11 The trial court erred by refusing to allow Plaintiffs to amend
their complaint to allege negligence by Defendant Cornerstone
and violations of the Federal Motor Carrier Safety Regulations.

SDCL § 15-6-15{a) provides:

A party may amend his pleading once as a matter of course at any
time before a responsive pleading is served or, if the pleading is one
to which no responsive pleading is penmnitted and the action has
neither been placed upon the trial calendar, nor an order made
setting a date tor trial, he may so amend it at any time within twenty
days after it is served, Otherwise a party may amend his pleading
only by leave of court or by written consent of the adverse party; and
leave shall be freely given when justice so requires. A party shall
plead in response to an amended pleading within the time remaining
for response to the original pleading or within ten davs after service
of the amended pleading, whichever period may be the longer,
unless the count otherwise orders.

Under the terms of this statute, "[a] trial court may permit the amendiment

of pleadings before, during. and after trial without the adverse party's consent.”



Burhenn v, Dennis Supply Co.. 685 N.W.2d 778, 783 (5.D. 2004){ quoting Dakota
Cheese, fnc. v, Ford, 1999 81 147, 9 24, 603 N'W2d 73, TR); see Prairie Lakes
Health Care System, Ing. v. Wookey, 1998 812 99, Y 28, 583 N.W.2d 405, 417;
fsakson v. Parris, 526 N.W.2d 733, 735 (5.1, 1995); Tesch v, Tesch, 399 N.W.2d
REO, BR2 (5.1 1987). “The general rule is that a motion to amend is freely
granted and a circuit court should do so ualess it will somehow prejudice the
adverse party.” Burlington Northern Railroad Co. v, Green, 2001 S T2 489 33,
624 N.W.2d 826, B335 2001 { Amundson, J. concwring); see Kfersiad v
Ravellette Publications, Inc., 317 NW2d 419, 423 (5D 1994).

Motions to amend pleadings are reviewed for clear abuse of discretion,
Robinson-Podoll v. Harmelink, Fox & Ravnsborg Law (Xfice, 2020 51 5,9 11,
939 N.W.2d 3¥, An abuse of discretion occurs when discretion is exercised to an
end or purpose not justified by, and clearly against, reason and evidence. Ries v
JM Custom Homes, LLC, 2022 8D 52 9 11, 9B0N.W.2d 217, 221.

"The most important consideration in delermining whether a party should
be allowed to amend a pleading is whether the nonmoving party will be prejudiced
by the amendment.”" Robinson-Podoll, 2020 8D 5,9 14, 939 N.W.2d at 38; see
Heinv. Zoss, 2016 SD 73, 24, 887 N.W.2d 62-69-T0; Burhenn, 685 NW.2d at
T83; Dakota Cheese, Inc., 603 NW2d at 78, “Prejudice is often shown when 2
party is surprised and unprepared 1o meet the contents of the proposed
amendment.” Robinson-Podel!, 2020 8D 5,9 14, 939 N.W .2d at 38; see Tesch,

390 N.W.2d at 882: feakson, 526 N.W .2d at 736,



*The inquiry should center on whether the nonmoving party has a fair
opportunity to litigate the new tssue and to offer additional evidence if the case
will be tried on a different point.” Prairie Lakes Health Care Svs. Inc., 1998 8D
00, 929, 583 N.W.2d at 417; see Americana Healthcare Center v. Randall. 513
N.W.2d 566, 571 (S.D. 1994). A Plaintiff typically will not be precluded from
amending a complaint or adding a claim “simply because that amendment may
increase defendant’s potential liability.™ Prairie Lakes Health Care Svs. Inc..
1998 5D 99,9 29, 583 N.W.2d at 417 (quoning 6 Wright & A Miller, Federal
Practice and Procediore § 1487 (1991,

“[C Jourts have allowed amendments when it was established that doing so
would not unduly increase discovery or delay the trial, and when the opponent
could not claim surprise, but effectively should have recognized that the new
matter included in the amendment would be at issue.” [sakson, 526 N.W . 2d at 737
(quoting 6 Wright & Arthr B Miller, Federal Practice and Procedure, § 1487
(1990)). Typically. a plaintiff will “not be precluded from amending a . . .
complaint in order to state a claim on which relief can be granted or from adding a
claim to an otherwise proper complaint simpdy because the amendment may
increase defendant’s potential liabilitv.” Prairie Lakes health Care Svsrem, Inc.,
1998 513 99 9 29, 583 N.W.2d at 417 (quoting 6 Wright & Artbne B, Miller,
Federal Practice and Procedure, § 1487 (1990).

No unfair prejudice can be claimed unless the non-moving party can

demonstrate that it will be deprived of a fair opportunity to litigate the 1ssue or
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precluded from offering additional evidence bearing on the new issues. Isakson.
526 N.W.2d at 736, see Prafrie Lakes Health Care System, Inc., 1998 SD 99,9 24,
583 N.W.2d at 417, Thus, unless it affirmatively appears from the record that the
non-moving party will unfairly suffer a specific prejudice caused by the proposed
amendments, a trial court should allow the amendments in the interests of justice.
Teakson, 526 N.W .2d at 736-37; Kjerstad, 517 N.W.2d at 423; SDCL § 15-6-
15¢a).

SDCL & 15-6-15(c) provides in part that *[w]henever the claim or defense
asserted in the amended pleading arose out of the conduet. transaction, or
occurrence sel forth or attempted to be set forth in the original pleading, the
amendment relates back to the date of the original pleading.” See Klutman v
Siowx Falls Stopm, 2009 513 55,9 15, 769 N.W.2d 440 a1 447, n order to relate
back, the amended pleading must be “based upon the same series of transactions
or occwrrences alleged in the original pleading”. Waterman v. Morningside
Marnor, 2013 5D 78,9 19, 839 N.W. 24 567, 571.

The origmal complaint alleged a claim for personal injury and loss of
consortium arising out of a motor vehiele crash which oceurred in Lincoln County
on April &, 2019 based upon negligence. (CR pp 5 - £). The proposed Amended
Complaini reasserted counts one and two and added count three, consisting of new
allegations of negligence by the defendants, some of which are based upon alleged

violations of the Federal Motor Carrier Safety Regulations. (CR pp 306 - 310).
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Both complainis are based upon a common core of operative facts relating
to the same accident involving the same parties. No legal theory aside from
negligence has been alleged in the Amended Complaint.” Accordingly, Plaintiffs’
Amended Complaint should relate back 1o the date of the original complaint.
Waterman, 2013 SD 78,9 19, 839 N.W.2d at 572; Klutman, 2009 8D 55, 4 15,
769 N.W.2d at 447,

As previously stated, the trial court did not specifically articulate how
Detendants were prejudiced by Plaintiffs” motion to amend during the hearing on
December 20, 2022, (CR pp 1075 — 1080). By the time that the hearing was
conducted, the trial date had been postponed for another nine months. (CR pp
S6i, 1076). The Defendants had ample time to conduct any additional discovery
and prepare an adequate defense to the new allegations, See Robinson-Podoll,
2020 5D 5,9 16, 939 N.W . 2d at 38 - 39 There was no showing that Defendants
were “surprised and unprepared to mect the contents of the proposed amendment™.
Ries, 2022 501352, 12, 980 N.W .2d at 221,

Instead. the trial court denied Plaintifts” motion to amend because, in the
view of the court, some of the proposed amendment was futile, because alleged

viplations of the Federal Motor Carrier Safery Regulations were not enforceable as

* Even if it had, “[aln amended pleading can relate back 1o the original pleading
even when “there is a change in the precise legal description of the rights sought to
be enforce, or a change in the legal theory wpon which the action is brought."”
Waterman, 2013 5D 78,9 19, 839 N.W .2d a1 572 (quoling Fabbiano v. Demings,
91 So. 3d 893, 895 (Fla. Dist, C. App. 2012)).
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a private cause of action. (CR pp 1079 - 80). With all due respect. because the
trial court’s analvsis on this issuc was erroneous, the court’s denial of Plaintiffs®
maotion to amend was an abuse of discretion, as it was not justified by, and clearly
against, reason and evidence. See Reis, 2022 8D 52,9 11, 980 N.W.2d ar 221.
The Federal Motor Carrier Safety Regulations are designed to protect the
public safety by regulating the operation of commercial motor vehicles. Sec 49
C.F.R. § 383.1{a). Section 383.1 provides in part “[t}he purpose of this part is 1o
nelp reduce or prevent truck and bus accidents, fatalities and injuries by requiring
drivers to have a single commercial motor vehicle license and by disqualifving
drivers who operate commercial vehicles in an unsafe manner.” 49 C.FR. §
LN
sSouth Dakota has adopted parts 390 to 397, inclusive, of the Federal Motor
Carrier Safety Regulations, In 2019, SDCL § 49-28A-3 provided:
The state hereby adopts Title 49 of the Code of Federal Regulations,
subtitle B, chapter 1, subchapter A, part 107 (subparts F and G only) and
subchapter C. parts 171 to 180, inclusive. as amended through January [,
2017, and Title 4% of the Code of Federal Regulations, subtitle B, chapier
111, subchapier B, part 387 and parts 390 to 397, inclusive, as amended
throngh January 1, 2017, with the following modifications:

(1)  All references to interstate operations shall also include
intrastate operations except that drivers and motor carriers
operating intrastate vehicles and combinations of vehicles
with bwo axles or less or with a gross vehicle weight rating of
niot more than twenty-six thousand pounds which are not used
te transport hazardous matenials requiring placarding under
part 177, or designed to transport more than fifteen

passengers. including the driver. are not subject to parts 390-
397
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{2)  Forthe purposes of part 391.11{bX ). a driver shall be at least
twenty-one years old if engaged in interstate commerce, or
transporting hazardous material of a type or quantity
requiring placarding under part 177, or operating a vehicle
designed o transport more than [iftcen passengers, including
the driver. All other drivers shall be at least eighteen vears of

age,

{3)  Unless required by an emplover to be medically certified
under Title 49 of the Code of Federal Regulations, inirasiate
drivers are exempt from the physical requirements of part
391.41.

Any violation of part 387 and parts 390 to 396, inclusive. of the motor
carrier safety requirements governing the gualifications of drivers, driving
of motor vehicles, parts and accessories necessary for safe operation.
notification and reporting of accidents, assistance with investigations and
special studies, howrs of service of drivers, inspection, repair, and
maintenance 18 a Class 2 misdemesnor. Any violation of the hazardous
materials regulations pertaining to registration of ¢cargo tank motor vehicles,
registration of persons who offer or transport hazardous materials, general
information. regulations and definitions, hazardous materials tables,
hazardous materials communication regulations, and test and inspection
marking requirements found in parts 107 (subparts F and G only), 171, 172,
and 178 to 180, inclusive, is a Class 2 misdemeanor. Any violation of the
hazardous materials regulations pertaining to packaging, prohibited
shipments, loading and unloading. segregation and separation, retesting and
inspection of cargo tanks, and other carriage by regulations found in parts
173 1o 180, inclusive, or violation of the driving and parking rules in part
397, i1s a Class | misdemeanor.

2018 5.D. Sess.L. ch. 264; See Levene, 685 F.Supp.3d 208,

SDCL § 49-2BA-3 specifically states that "[a]ny violation of ... parts 3% w

396, inclusive... is a Class 2 misdemeanor.” Also, any vehicle with more than two

axles and a single vehicle with a gross vehicle weight rating of more than 26,000

pounds must have a commercial driver’s license and must conform with all

references to interstate operations, which includes the truck Mr, Duffy’s was

34



driving at the time of the crash. (SDCL § 49-2BA-3{1); (CR pp 775, 776; TT Day
2 p 132). Furlhermore, the South Dakota legislature adopted 49 C.F.R. § 3922,
which provides that “[e]very commercial motor vehicle must be operated in
accordance with the laws, ordinances. and regulations of the jurisdiction in which
it is being operated. However, if'a regulation of the Federal Motor Carrier Safety
Administration imposes a higher standard of care than that law. ordinance or
regulation, the Federal Motor Carrier Safety Admimstration regulation must be
complied with.” See SDCL § 49-28A-3,

“Lnder South Dakota law, *where a particular statutory or regulatory
standard is enacted to protect persons in the plaintiff's position or to prevent the
type of accident that occurred, and the plaintift can establish this relationship to
the statute, unexplained violation of that standard renders the defendant negligent
as a matter of law.” Levene , 685 F. Supp. at 802 (quoting Davies v. GPHC,
LLC, 2022 SI 55,9 43, 980 N.W.2d 251, 263 and Lovell v. Oahe Elec. Coop., 382
MNOW.2d 396, 397-9% (5.1, 1986)); ree also Weeks v, Prosirollo Sens, Inc., 169
BLW 2 727, 728 - 720 (513, 1997). “The reason for this rule is that the
[regulation] becomes the standard of care or conduct to which the reasonably
prudent person is held.” Alley v, Siepman, 214 N.W.2d 7.9 (5.12. 1974). Because
the court observed that the regulations adopted were framed by the Legislature as
“molor carmer safety requirements,” and because state law only requires that the
plamtffs qualify as a member ol the ¢lass of persons which the safety regulation

was designed 1o protect, then an unexplained violation of said repulation serves as
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a basis for negligence. leaving the issues of comparative negligence, proximate
cause and damages 1o the jurv. Levene, 685 F.Supp.3d ar 807 - 809; see Stensland
v. Harding Cownty, 2015 5D 91,997, 872 N.'W.2d 92, 97,

Plaintiffs have never claimed that a violation of the Federal Motor Carrier
safety Regulations creates a “private cause of action™ separate and apart from the
tort of negligence existing under state law. See Hejnal v, U8 Xpress. Inc., 2018
WL 534376, at *7 (E.D. Mo. Jan. 24, 2018} (“Contrary to defendant’s assertion.
[the] complaint does not state a claim for relief under the FMCSE. Plaintiff does
notl allege a violation of a federal regulation as a cause of action In its own right.
Rather, Plainuffs’ complaint merely alleges possible violations of federal
regulations as an element of state law causes of action.™); Ballinger v. Gustafson,
2022 WL 16758558, at *3 (D, Neb, Oct, 19, 2022) (finding that “Plaintifl®s
Complaint [referencing provisions of the FMCSR] merely alleges violations of
tederal regulations as an element of state law causes of action” and further noting
that “[v]iolations of the FMUCSR can be considered together with other evidence of
negligence at trial for personal injury claims arising oul of a motor vehicle
accident.”). Instead. Plaintitts contend that the South Dakota Legislature, by
adopting 49 C.F.R. & parts 390 1o 397 in SDCL § 49-28A-3, which incorporated
federal safety regulations, which set the minimum industry standard of care for
commercial truck drivers, has modified the standard of care for the operators of
commercial vehicles and their emplovers, and that the violation of said

regulations, without excuse, if it pertains to individuals who are part of the class of
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persons the regulations were designed to protect, constitules negligence per se.
See Levene, 683, F.supp3d at BOB — B12; Davies v, GPHC, LLC, 2022 8D 55, 5 43,
QRO N.W.2d at 263; Leved), 382 N.W .2d at 397-98. The trial court’s failure and
refusal to reach this conclusion, and the court’s resulting denial of Plaintifts’
motion 1o amend their complaint, was unjustified and clearly against, reason and
evidence. Accordingly, the judgment appealed from should be vacated and the
case reversed and remanded for further proceedings.
Issue TI:  The trial court erred by refusing to instruct the jury regarding a
violation of 49 C.F.R. § 392.3 of the Federal Motor Carrier
Safety Regulations.

Plaintifls filed their requested jury instructions on November 22, 2022,
(CR pp 356 - 475), At that time, Plaintiffs” motion to amend the complaint had
not been decided.

Plaintiffs proposed instruction number thirty-five contained references to
ten sections or subscctions of the Federal Motor Carrier Safety Regulations. (CR
pp 392 — 393, 451 — 453} The trial court’s denial of Plaintifls” motion to amend
the complaint limited the relevancy of some of these regulations at trial,

MNevertheless, under the record presented, Plantffs respectiolly submit that
the trial court should have included 49 C.F R, § 3923 in its instructions,
Plaintiff”s requested instruction number thirty-five stated in part:

Code of Federal Regulations 49 C.F R, § 3923 provides:

N driver shall operate a commereial motor vehicle, and a matar

carrier shall not require or permit a driver to aperate a commercical
motar vehicle, while the driver s ability or glertness is 5o Impairved,
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ar s likely to become impaired throueh jfatizue, llness, or wry
offer canse, as to make if unsafe for him‘her to begin or continue fo
operate the commercial motor veliicle.

(CR pp 392 - 393, 45] — 453; App. p 91-92).

During the settlement ol instructions, Plaintffs’ counsel specifically
requested that the court include 49 C F R, section 392.3 in the court's instructions
to the jury. {TT Day 3 p 116). Ower Plaintifis” objections. this insiruction was
refused by the Court but preserved in the record. (TT Day 3p 117).

In the original complaint, Plaintiffs alleged that Defendant Dufly was
negligent by failing to “stay vigilant, awake and alert”, {CR p 6). At the time of
the crash, Defendant Duffy had a paper route at night, was working thirteen hours
per day during the week, and was averaging approximately 6.5 hours of sleep per
night. with three hours between 8:30 p.m. and 11:30 pm., and three and a half
hours between 2:30 a.m. and 6:00 a.m. (TT Day 1 pp 56 — 59),

The South Dakota Commercial Dnver License Manual was admitted into
evidence. (TT Day 1 p 42: CR pp 778 — 949), i states in par:

Fatigue and Lack of Alertness. Fatigue is physical or mental tiredness
that can be caused by physical or mental strain, repetitive task, illness or
lack of sleep. Just like alcohol and drags, it impairs your vision and
judgment

Fatigue causes ervors related 1o speed and distance, increases vour risk of
being in a crash, causes vou to not see and react to hazards as quickly; and
affects vour ability to make critical decisions. When you are fatigued, vou

could fall asleep behind the wheel and crash. injuring or killing yourself or
others.
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The manual also states that adulis need eight to nine hours of sleep to maintain
alertness and reveals that being sleep-deprived or fatigued (six hours of sleep or
less) triples vour risk of having a crash. (CR pp 836, 837),

In a pre-trial order, approximately two months before the trial, the court
stated that “[tthe court recognizes the South Dakota Federal Court’s ruling in
Levene v, Staples O Co., 2023 WL 4944038, as stating the Federal Motor Carrier
Safery Regulations establishes the Defendants standard of care.™ (CR p 634}
When setiling instructions, however, the trial court reached the opposite
conclusion, (TT Day 2 pp 1161171,

The proposed instruction regarding 49 C.F.R. 8§ 3923 is a correct statement
of the law. The regulation is a safety statute adopted by the South Dakota
Legislature in SDCL § 49-28A-3 and imposes a higher standard for the operators
of commercial vehicles, The proposed instruction is adeguately supported by the
evidence. As additional evidence of negligence to be weighed in the balance, the
subject of this instructions bears directly on the issue of comparative fault.
Because the “failure to give a requested instruction that correctly sets forth the law
constitutes not only error, but prejudicial error,” the judgment should be vacated
and the case reversed and remanded for further proceedings, Jensen v Menard,
Inc., 20018 SD 11,913, 907 N.W.2d 816, B20; see Young v. Oury, 2013 8D 7.9
31,827 N.W.2d 561, 469, Overfield Am. Underwriters Life Ins. Co., 2000 5D 98,
11,6014 NW.2d 814, B16; Van Zee v. Siowx Valley Hosp., 313 N.W 2d 489, 492

(S.D. 1982); Wolfv. Graber, 303 N.W.2d 364, 366 (S.D. 1981).
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CONCLUSIHON
Wherefore, Plaintitfs respectfully request that this Court vacate the
Judgment and reverse and remand the case for further proceedings.
Dated at Sioux Falls, South Dakota, this 4% dav of February, 20235,

HOY T LAWYERS, 115 O Y

ott (' Hoy
Ia L. Hoy
5. Minnesota Ave.,
Sioux Falls, SD 57108
Ph.: (605) 334-8900
Fax: (603) 338-1918
E-mail: scottiawhoylaw.com
Email: jamesahoyiaw.com

and

Danny R. Ellis,

TRUCK WRECK JUSTICE, PLLC

1419 Market Street

Chattanooga. TN 37402

Ph.: 423-265-2020

Fax: 423-265-2025

Email: danny @truckwreckjustice.com
Attorneys for Plaintiffs and Appellanis

Request for Oral Argument

1 Crral AmW
-

Appellants respectfully req
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STATE OF S0OUTH DAKOTA) IN CIRCUIT COURT

85
COUNTY OF LINCOLN ] SECOND JUDICTAL CIRCLIIT
JUSTIN HAMER AND KIM HAMER, CIv, 20-243
Plaintiffs,
VE. SPECIAL YERDICT

PAUL DUFFY and CORNERSTONE
POURED FOUNDATLONS, INC,,
Defendants.

We, the jury, duly impaneled in the above-entitled action hereby find as follows:
L. Do you find that Defendant Paul Duffy was negligent and such negligence was a
legal cause of Flamtitfs® injunes or damages?
Yes ﬁd Mo ]
If your answer to Question | is no, you may skip the remaining questions and sign and
date the Verdict Form. 1f your answer to Question | is yes, please proceed to question 2.
2. Do you find that Plaintiff Justin Hamer was contributorily negligent more than
slight in causing the collision?
Yes ’E No[]
If your answer to Question 2 is yes, you may skip the remaining questions and sign and
date the Verdict Form. 1f your answer to Question 2 &5, no AND your answer to Question 1 was

yes, please proceed to Questions 3 and 4.

Oo0]
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3 Was Plaintiff Justin Hamer contributorily negligent slight or less than slight in
comparison with the negligence of Defendant Payl Duefly?
Yes [ No[]

If your answer to Question 3 is yes, continge to Question 4, but the Plaintiffs” damapes
must be reduced m proportion (o the amount of Plaintiff Justin Hamer's slight or less than slight
contributory negligence in accordance with the Court’s instructions.

If your answer to Question 3 was no, please proceed to Question 4 and do not reduce any
damages that you find that the Plaintifts are entitled to recover.

4. What amount of damages, if any, did plaintiffs incur as a legal result of

defendant Paul Duffy s negligent dnvwing? Fill in the sum you have decided is appropriate.

Past earnings lost, if any: 3

Loss of future eaming capacity, reduced to present valus
if any:

The disability, pain and suffering,

mental angoish and loss of capacity of the enjoyment

of hife expenenced by Plaintiff Justin Hamer in the

past and reasonably certain to be expericnced in the

future, if any: 5

The reasonable value of Plaintiff Kim Hamer’s past

loss of consortium for the personal injuries that

was legally caused by defendant Paul Duffy’s

negligence, if any: b3

Future loss of consortium reduced to present value,
if any: 5

o602



The case is completed. Please have the jury foreman sign the Special Verdict Form and

notify the bailiff,

Dated this 22 Day of May, 2024,

Fareperson
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STATE OF SOUTH DAKOTA )
' 85
COUNTY OF LIMCOLN )

IN CIRCUIT COURT

SECOND JUDMCTAL CIRCUIT

JUSTIN HAMER and
kIM HAMER,

Plaintiffs,

WhH.

POURED FOUNDATIONS, INC.,

Defendants.

PALIL DUFFY and CORNERSTONE

41CIV20-000243

JUDGMENT

The above-captioned action having been tried to a Jury on May 20-23, 2024, the
Honorable John Pekas, presiding, and the Jury having entered a verdict for the Defense:

ITIS HEREBY ORDERED, ADIUDGED, AND DECREED that a Judgment is entered
for the Defendants, with no damages awardad 1o the Plaintiffs.

IT IS HEREBY ORDERED. ATMUDGED AND DECREED that as the prevailing party,

Defendants mav make an Appheation for Taxation of Costa per the applicable South Dakota

statute, which if granted. such amount may be heremafter inserted below on this Judement by the

Lincoln County Clerk of Courts.

THfDE4 9:05:30 AM

Adtesi
Baker, Teresa

Clark/Depudy

ol Trch

" —"‘-\':,\_-._
¥

BY THE COURT:

1..& B- 23
Honorable John Pekas

Circuil Court Judge

4004
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COsTS

Amount of costs awarded to Defendants as the prevailing party: § 875.71

Aallest
Baker, Terzsa
ClarkiClaputy

B

Vi
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
(88
COUNTY OF LINCOLN ) SECOND JUDICIAL CIRCUIT

| JUSTIN HAMER and KiM HAMER, 41CIN20-000243
| Plainlifis,
| NOTICE OF APPEAL

e ]

VS,

| PAUL DUFFY and CORNERSTONE !
| POURED FOUNDATIONS, INC.,

Detendants.

—

TO MARK A ARNDT, AND PAUL DUFFY AND CORNERSTONE POURED
FOUNDATIONS, INC.:

PLEASE TAKE NOTICE that Pursuant to SDCL §§ 15-26A-3(1),15-261-3(2), 15-
26A-4(1) and 15-26A-7, Plaintiffs Justin Hamer and Kim Hamear hereby appeal to the
Supreme Court of South Dakota fram the Judgment entered in the above-caplioned
matter on July 1, 2024 and assign as error the "Order Granting Defendants’ Motion to
Exclude Testimony of Plainlifis’ Exper Witnesses, Adam Grill and Michael DiTallo,
Pursuant to SDCL 19-18-702" entered on December 13, 2021, an *Order Denying
Plaintiffs’ Motion for Reconsideration of Order Excluding Trial Testimony of Plaintifs’
Expent Witnesses, Adam Grili and Michaal DiTallo” entered on November 1, 2022, an
"Order Denying Plaintiffs' Motion to Amend Complamt” entered on January 6, 2023, as
well the refusal by the Court to include in its instructions to the jury, Plaintiffs’ Requested

Instructions numbers 28, 35 and 48,
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Dated at Sioux Falis, South Dakota, this 30" day of July, 2024,

HKWDF. LLE,

G. Hoy
Jarges L. Hoy
4900 5, Mnneamaﬁ. Lite 200
oux Falls, SD 5?1DE

h.: 605-334-B900
Fax; 605-338-1918

E-mail. scoti@hoylaw.com
Email: jarmes@hoylaw com

and

Danny R. Ellis

TRUCK WRECK JUSTICE, PLLC

1419 Market Street

Chattanooga, TN 37402

Ph. 423-265-2020

Fax; 423-265-2025

Email: danny@truckwreckjustice com
ATTORNEYS FOR PLAMWTIFES

0ao7v
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CERTIFICATE OF SERVICE

The undersigned cerifies that a true and comrect copy of the foregaing “Notice of
Appeal” was elactronically filed and served through the Odyssey File and Serve system
upan the following:

Mark A, Amcit
Evans, Haigh & Hinton, LLP
PO Box 2780
Sioux Falts SD 57101
Attorneys for Defendants Paul Dufly and Cormerstone
Poured Foundalions, Inc

by and through the Odyssey File and System his day of July, 2024,

o
e &f the Altormeys for 7{mﬁﬂ’s

HAT R
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STATE OF SOUTH DAKOTA INVESTIGATOR'S MOTOR  Ave, Pierre, 5D 57501

Mail to: Difice of Accident Records, 118 W, Capital

VEHICLE TRAFFIC ACCIDENT REFORT Tral’s Tral5 Sequence;
O: DMATLONE-44A14 1904107181
1 Agency Use Beport Type
Form DPS - AR1 12/12/2014
B e 19-02134 19-02134
] . _ |Agency Name : . .
Is this only a Wild Aninal Hit Date of Accident I Time of Accldent
[Report? bt 04/08/2019 09:05 Hrs
SHERIFF : ;
Reporting Offiear Last Nams Reporting Offcer Ficst Rl.sptlr[m‘g Officer Reporting Officer
MALONE M ame iddle Name £
i DEREK 14414
| |Location Description ON 129 N AT ITS INTERSECTION WITHI20N8
Latitude 43.461049 Longitude -96.79733%
i Rural D000 -  |Roadway Surface Condition 01
Licounty 42  |County Name 42 - LINCOLN |5V O ! i
o 1 i AR L. TR
Cl : Roadway Surface Type 01 -
A On Road, Street, or Highway T 29 N SRR J
T Roadway Align/Grade 01 - Straight
1 At [okersection with T 29 NB L Leval
0 Dbstaniia ﬂ@ﬁiunjm Miles/ Directon MFM Relation to Juncton 4 - Five-point,
N Tenths nf North imilepost) 73.0 or more
Distance Units Directiom and|Distance Units |]'_'Iim|:l:in:'= of |
| |Junction or Intersecting Street |Name of Junction, Road, Street, or Highway ]

aao9

Filed: B;ﬁﬂ&ﬂﬂ EEEFM[;BT Lincoln County, South Dakota 41
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Unit Type 01 - Motor vehicle in transport with driver

'Hit and Run 02 -
No

Driver's NMame - Last BUF_I;E’_:_

|First PAUL

|Middle KELLY

e et

Address (Line 2) SIOUX FALLS

Phone 6054135925  |DL State 5D |DL Class 1 |

a Date of
City 5D tg;m E;gm " Emﬂu 12/ l.:;a: 1 -Male
B/1966
Non - Motorist Location 96 - Not
Applicable.

Non - Motorist Action 96 - Not Applicable |

DL Seatus 01 - Normal within restrictions

Mon - Motorist Contributing Circumstances

Driver Contributing Circumstances (Up to Twol 99 -

LUp to Two) 96 - Not Applicable

|Unknown Dirug Use Druig Test

Vision Contributing Circumstance 00 - None 00 - None used |02 - Test not given
Alcohol Use Alcohol Test
00 - None nsed 91 - Test not given

Injury Status 03 - No Injury

Ejection 00 - Not ejected

Saftey Equipment 03 - Lap belt and shoulder
(harness wsed

e o T L

-

Citalloh LUaTge? O - No-

U |Seating Position 01 - Operator Citation #1
N |air Bag Deployed 00 - Not deployed Cltation #2
I |TransportedTo . |citation #3
T |5ource of Transport DO - Not Transported Citation #4
Iz Driver the Owner Mo
DOwner's Mama - Last POURED Firat 5
0 FOUNDATION CORNERSTONE " il INC
0l qdres: 6004 EQUARTZITE DR Address (Line 2]
. State |Zip
City SIOUX FALLS sp 57110 |Red Tag A566532
Make Other (Click "Other .
Year 2014 hn:ltau to enter an unlisted 202 WSTR ) SKKHAXDV4EPFW7990
1T00SE .
hicle) |
Estimated |Speed - How
License Plate # 10793V '“;‘;“" ":l‘:;u Travel  [Estimated? 01 -
___________ Speed 15 Officer Estimate
: Damage Extent 03 - [Vehicls Towed 01 -
5 d Limit T Lice |
pee . fmit 35 [Total Occupants 1 !llsahunﬂﬂamaga i"ﬂﬂ

Damage Amaount (Vehicle and Contents) 10601

[msurance Co. Mame 13021 - UNITED
FIRE & CASUALTY COMPANY

Tnaurance Policy @ GOS12410

Expiration Date 01/ |
2372020

Effective
te 01
fedi ) B

Emergency Vehicle Use?

Vehicle Configuration 17 - Single-undt
truck (2-axle, 6 tires) GYWHR 10001 Ths
[ T

Traller Type 0 - No brailerfattachment

Cargo Body Type

0oL
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Trailer LF #
mﬂimuu: “fdmunl Befors Crash 071 - t:;:h e e s
I:I::IPT:I_M Most Damaged Area 12 - |Trailer 2 License Sidia Year
Position 12 Piate # x
Ithom 12

Undemride/Overtide 00 - No undervide or | Tratler 3 Licenss it Year
woverride Plate #

Traffic Contral Device Type 02 - Flashing traffic R’uhic!u Contributing Circumstance (4 -
control ai-EnaI one

Vehicle Maneuver 06 - Turning left

|Road Contributing Circumstance 00 - None|

First Event 25 - Motor vehicle in transport

Second Event

Third Event

Fourth Event

Most Harmiul Evant [or this Vehicle 25 - Motoer vehicle in transport

Deas tha accident invokee one or more of the
Hollowing:

* & truck having &« GCWR of 10.001 or more
pounds; OR

* & vehicle displaying a hazardous material
placard; OR

* avehicle dezigned to transport 9 or mors
people, including driver

—’Dld the accident result in one or more of

the following:

+ a fatality; OR

+ an injury requiring transportation fog
immediate medical atbention; OR

* a vehicle was disabled requiring a
towaway from tha scene

accident Invalved Vehicle - Purposa Carrier Name
Streat AﬁElnr_eEs Strast Addm:i[_i_.‘_.ina 2}
City State Zip l;inm Flovwr  |cowm
Hazardonus Hazardious ,
sbirial H:;:rdnm Materia]l Content starial C) Hazardoua Maternals Description
l:[dﬂu&d? ade
001l

L —_———— - — — —
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o2

Unit Type 01 - Motor vehicle in transport with doiver

e

|Hit and Fun 02 - No

: First : i
Driver's Name - Last HAMMER JUSTINAUB Middle LEVI

Address 105 § 15T AVE _ |Address {Line 2) ]

State |Zip Date of Birth | |

[ T - Sp  |57065 | 03031978 00X 1 Male ’

e

Phone GO56261596]DL State SD[DL Class 2}

T L e R T e T N ——

DL Status 01 - Normal within restrictions

Mon - Motorist Contributing Circumstances (Up to |

Drivar Contributing Circumstances (Up o Twa)
9% - Unknown

I'wo) 96 - Not Applicable

Vision Contributing Clrcumstance (M) - Nong

Drug Use i{Drug Test
00 - None used | 02 - Test not given
Alcohol Use ‘Alcohol Test

Bl - Mone used ;iEI] - Test not given

Injury Status 04 - Possible injury

Ejection_00 - Not ejected

Saftey Equipment 03 - Lap belt and
[shoulder harmess used

s e cams o —

i

Seating Pozition 01 - OUparator

Citation Charge? 02 - No

Adr Bag Deployed 04 - Deployed.- CIiakbor 43
lnation Citation #2
Transported To E’E“’m :f': S ==
Source of Transport 00 - Not Transported ano
Iz Driver the Owner Yos
E First

(rwmer's Mame - Last HAMMER JUSTINAUBREY Middia LEWI
Address 105 5 15T AVE Address {Line 2) o

: . State  [Zip
City TREN1 B <D STOGS Fed Tag ADGGS2D

Make Chevrolet - | Model N .
Year 20003 S | | AVALAN VI IGHNEEIITXIGIL0ITH
Estimated

; State Speed - How Estimated ¥
License Plate & BIGLA s Year ZI}HII'[']];?H! Speed 01 - Officer Estimate
: . - ; 1 Damage Extent 03 - . =
Speed Limit 35 Totad Occupants 1 Disabling Damage |1.-"a~h:n:ia Towed 01 - Yes

Damage Amount (Vehicle and Comtents) 1001

Insurance Co, Name 24740 - SAFEC
[[NSURANCE COMPANY OF AMERICA

Insurance Policy # Z4880562

Effective Date|Expiration Date 1120/ -ii
11/20/2018 2019

Emergency Vehicle Use?

Vehicle Configuration 15 i Light u-u:ﬁz-nﬂe-s.
4 tires)

 Trailer Type 040 - No trailer/attachment JEE&IHE‘_:_E_DE%HIEPH 00 - No cargo body

..... T
Trailer L #
Direction of Travel Before Crash 04 -
West : ttach&u:[ to Power |(State Year
Linik
Initial Point of Most Damaged Trailer 2 Licanse
mpact 0 = a 09 - Plaka # State Yoar
osition 9 [Position 9 i A N
ag12
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Undervide/Overide 00 - No
erride or override

Trailer 3 License
be #

State Year

Traffic Control Device Type 02 - Flashing
flic control signal

Vehicle Contributing Circumstance 00 - None

Vehicle Manewver 01 - Straight ahead

[Hoad ﬁ-unml:ruu:u.g_ Circumstance M - None

First Event 25 - Mobor vehicla in transport

Second Event

Third Event

{Fourth Event

Mozt Harmful Event for this Vehicle 25 = Motor vehicle in transport

_ Does the aecidant invalve one or mors of the
!ﬂﬂwnng:

= g truck having a GCWH of 10,001 or
more pounds; OR

a vehicle displaving a hazardous
material placard: OR

a vehicle designed to transport 9 or
more peaple, ncluding driver

_Dld the accident result in one or more of the
[Fellomring:

= & [atality; OR
= an injury requiring transportation for
immediate medical attention: OR

from the scene

Accident Involved Yehicls - Purpose

jCarmier Name

Straat Address

Streat Address (Line 2)

S DOT #
City State T b GvwR IGEWH
Harardotis Harardious
Haznrdous Muteninl il Gonkaat torial Class  |Hazardous Materials Description
Fta!aus&d? . ode

Work Zone Related? 02 - No

First Harmful Event? 25 - Motor vehicle in transport

Warkers Present?

Work Zone 96 - Not Applicable

Location of First Harmful Event 01 - On roadway

Wark fone Location 96 - Mot
Applicable

Trafficway Description 03 - Two-way, divided, anprotected
Apainted >4 feet) median

= a vehicle was disabled requiring a towaway

Manner of Collision 03 - Angle |Light Condition 01 - Daylight
School Bus Related? 00 - Ne  |Weather Conditlons [up to two] 01 - Clear
¥ f.ﬂﬂ'amaged Ohject (Property ﬂﬂﬁr Than Vehicles) = Estimate of Damaga
A B|Owner's Full Name - Last First Namea Middle Mame
M JlAddress Address (Line 2)
A E
G C
ET City State Eip
[ 1]
[ PlUnt# |Last Nama First Nama |Middle Name
N EAddress Address (Line 2)
1 R GCity |5tate Zip___ |Date of Birth Isex
U Silnjury Status Ejection
R O Seating Position Safety Equipment
E N air Bag Deployed Source of Transport
D [Transported to EMS Trip #
0013
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NARRATIVE
ON 4/8/19 1 RESFONDED TO 271 UNDER THE [-29 OVERPASS FOR A REPORT OF A
NON INJURY ACCIDENT. WHEN [ ARRIVED ON SCENE [ OBSERVED THAT THE
LIGHTS WERE ALL FLASHING RED DUE TO AN ISSUES WITH THE LIGHTS. IT
SHOULD BE NOTED THAT THIS IS A VERY COMPLICATED INTERSECTION THAT
SUPPORTS EAST WEST BOUND TRAFFIC, EACH DIRECTION HAVING SEVERAL
LANES TO SUPPORT THROUGH TBRAFFIC AND ENTEY AND EXIT OF INTERSTATE
TRAFFIC. THE ACCIDENT WAS A SEMI VS A TRUCK AND THE ACCIDENT WAS
BLOCKING THE LANE OF TRAVEL. I SPOKE TO ONE OF THE DEIVERS INVOLVED .l
AUL DUFFY. PAUL ADVISED HE WAS EAST BOUND ON 271 AND JUST STOPPED AT'
ONE OF THE TURNING LANES AT THE LIGHT TO HEAD NORTH ONTO THE
[NTERSTATE. HE ADVISED THE LIGHTS WERE ALL FLASHING RED AND HE HAD
THE RIGHT AWAY. HE BEGAN TO MAKE HIS TURN ONTO THE INTERSTATE WHEN Al
YELLOW TRUCK DROVE [N FRONT OF HIM AND HE STRUCK THE VEHICLE. PAUL
INSISTED THAT HE DEFINITELY HAD THE RIGHT OF WAY GIVEN THE SITUATION. I |
THEN SPOKE TO THE OTHER DRIVER JUSTIN HAMMER. JUSTIN ADVISED HE WAS :
WEST BOUND ON 2715T AND HAD JUST APPROACHED THE FLASHING LIGHT AND -
ETDPFI:.D JUSTIN ADVISED HE WAS TRYING TO CONTINUE WEST BOUND. HE
IOBSERVED A WHITE TRUCK MAKE A LEFT HAND TURN TO GO NORTHBOUND
ONTO THE INTERSTATE. HE ADVISED THE SEMI WAS BEHIND THE TRUCK AND
GIVEN THE WHITE TRUCK WENT HE WOULD HAVE HAD THE RIGHT AWAY NEXT,
JUSTIN ADVISED HE STARTED TO GO AND 5AW THAT THE SEMI WAS COMING
TOWARD HIM HE THOUGHT THE SEMI WOULD STOP BUT INSTEAD IN BAN INTD
IHIS VEHICLE AND FORCED HIM UP ONTO THE SIDE WALK. [ TOOK FICTURES OF
THE SCENE AND PROVIDED BOTH PARTIES WITH A RED TAG AND CASE NUMBER.
QUESTIONED PAUL ABOUT THE WHITE TRUCK THAT WOULD HAVE BEEN IN
RONT OF HIM AND HE DENIED THAT THERE WAS ANY VEHICLE IN FRONT OF
HIM. THERE WERE NOT WITNESS THAT STAYED ON SCENE. I EXPLAINED TO
BOTH PARTIES THAT I WOULD MAKE A BREPORT OF THE INCIDENT AND THEY
COULD EXPLAIN TO THEIR INSURANCE WHAT HAPPENED.

o e ——————

W|Last Name |First Name IMiddle Name

I |Address

T (Address (Line 2)

N |

El. | -

- City State {Zip Phone &

: S | i
= e S e .

: Date Arrived 04/ |Time Arrived l

Date Notifed OUDW2019 _ |TimeNorified 99:05 Hr= _josrzo1s 9:22Hs |

ﬂgeﬂqf'['ﬁ:le 02 - Sheriff Investigation Made at Scene? Date Approved (4

department 01 - Yes EhomaThEent 3 |ymiznae i

First Namea |

Approval Officer Last Mame BARTSCHER RON Middle Name

0015
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[N THE STATE OF SOUTH DAKOTA, COUNTY OF LINCOLN
CIRCUIT COURT, SECOND JUDICIAL COURT
NOL I CTY

FUSTIN HAMER AND KIM HAMER,
Plaintifis,
L
PAUL DUFFY AND CORNERSTONE POURED FOUNDATIONS, INC.,
Defendants,

A Report by Adam Grill
December 17, 2020

S — S —

Adam Cipil]
1234 Cordowa 54
Billings, MT 59101
{4DG) 2482766

EXHIBIT

DOLE § ‘-
S PR DO
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. INTRODUCTION

I, Adam Cmill, have been contacted by the Hoy Trial Lawyers, Prof, LLC to review information and offer

epiniohs regarding the case matter of Hamer vs, Paul Duffy & Comerstone Poured Foundations, Inc. as
a resuit of a crash that ocourred at approximately 09:05 AM on Apal 5%, 2019 at the intersection of 129
Morih and Highway 271, in Lincoln Counfy, Soath Daketa.

Al approximately that ome and location, Mr. Justin Hamer was traveling westbound on Highway 271 at
the intersection with [-29. Al approximately that same time and locatton, Mr, Paul Duffy was traveling
eastbound on Highway 271 operating his CMVY i the lefl tum lane. Mr. Duffy procesded through tae
infergzction to o beft and collided with Me Hamer's wehizle mn the deiver’s sude rear passenger dacr of
his vehicle,

A, Background'

l. Location

The event took place in the westhound lanes of the Highway 271 East, at the intersection with I 29 m
Lincoln Counsty, South Dakoa

1. Mehicke Suatus

8 Unit 10 2004 red Western Star 47008, operated by Comerstone Poured Foundation, Inc. and
their driver, Paul Duffy.

b Unat 2: 2003 yellow Chevy Avalanche operated by Justin Hamer

! Infoeroatios tken fom the South Debots Investigasor's Motor Vehicle Traffic Accidest Beport @19 - (22114
Pape ?

DaL7
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3. Police Diggram

4. Police Synopsis

O £8P T respoaded fo 277 wnder the £-29 owverpars for a réport of @ Ren-infury accidend, Ween |
arrived or feene [ oheerved thal the Npkes were ol Toshing red due o an Uewes with the fighis, Ir
should be noted that s i a vory complicated inlersechion that supports easi wes! bownd fraffic,
each direction having reveral lanes fo suppart through trgfiic ord eetry end it of inferstare traffic
The gocident wias o sebr vi @ freck and the accident was blocking the lone of travel,  zpoke to ool
the deivers Pawl D, Pad advized he was easr bownd o 271 amd fusi siopped ar one of the twming
lanes gt the Tight 1o kead north onto the interstate, He advised the lghts were all fasking red ond ke
had the right of way, He beean to make his furn orte the teratate when g yellpw prack drove in
Jront of him and he sirwct the vehicle. Paul incicted that ke definitely had the right of way given e
sitwarion. [ ther spoke fo the other driver Jusiin Hammer Sirin adviced he was west bownd on 11
and had jusr approached the facking lght and stopped. Justin advised e was trying fo continue
wert bound. He observed o white fruck make a lgfl kand turm {o go northbaund onts the inferstare
He advized the semi was bekind the truck and given the white fruck wenl be would have had the
right of way next. devlin advived he slarted to go and saw that the seml war coming tewardys him de
thowghkt the seand world slopg but lnsread ran it Bis vehicle and forced Bim wp onne the sidewall [

Page 3
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teak picheres of the seene and provided book pariies with a red fag and case number, [guestioned
Faul abour the wilifre track fhat wawld have Feer ir frani of kim and e denied thef there weyr any
vehicle fn front of kim. There were not wilness that stayed on scene. | explalned to both parties st T
world meakbe o repart of the incident and they could explain to thelr insurance what happered "

B. Scope
The purposes of this report are o present opinions in four everarching areas

= eperzl trucking industny custms, practices, and standards;

# The operating performance of the commercial motac vehicle operators in this case;

#  The motor carier management practices of the motor camiers mvelved in this case; and,

¢  Determinations of sccident preventability from a commercial trucking industry standpoins,
l. Defintboms for the purposs of this report:

a. ACCIDENT AREA mesns the 4ame as crash srea and referd w the westhound lanes of the
Highway 271 East, at the intersection with I-29 in Lincoln County, South Dakota.

b, CDL, refess to o commercial diver license,

CDL Manual, refers to the American Assosistion of Motoe Vehicle Administeatora (AAMYA)
Model Commercial Drivers” License Manual, and includes the CDVL manials from 20l states,
inchuding South Dakota;

d MV, unless specified otheraise, refers to a commercial motor vehicle, as defined by the
FMCSA and specifically includes the type of commercial mator vehacle that was involved i this
collision;

g CMY OPERATOR refers to the doiver of & commercial motor vehicle like Defendant Duffy;

f CORNERSTOME, refers 1o Cormersione Poured Foumdazion, Inc., USDOT # 1658907, the
defiendant matar carrer in s case;

Pape d
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£ DRIVER, unless specifically described otherwise, refers 1o 8 CMV aperstorn;

h FHWA, refers o Federal Highway Admenistration, from whech Congress separat=d FMC3A m
1999,

. EMCSA, refers to the U 5. Departmeni of Transportation's Federal Motos Carrier Safety
Administration;

j.  FMCSE, means Federal Motor Carrier Safety Begulations”
2. Thas reporl presents specilic miommetion peftaming to:
a. Regulabions and standard practices of professsonal drivers and motor carriers.

k. The duty of professional deivers to operate thewr vehicles in & safe and prudent mannes, including
{bui not lumited} by:

L Makipg safe and regsonable decigions withowt mpeding the reasapable Aow of traffic or
endynpering other rond users;

=1

Managing speed and space;
ii. Recopniziag and respanding to hazasds;

iv. Operating a CMY in a defensive manner with consideranon for the rights and safety of
oihers;

v, Proper acoident svaddance and mistigatodn.
¢, The CMV opsrating performance of Refendant Dufly just before and at the time of the codlsion.

d  The motor carruer safery maragement practices of Comersione,

e Standards for determining the preventability of aceidents,

* The FMUSRs sppsar m Title 43 C F B, Chageer 1E, Subpast B,
Page §
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3. Schedule of Appendices:
g Append A = CV of Adam Grill,

b. Appendix B - Examenation of material and information by Adam Grll in conmection widh the
Formation of opinions stated in this report.”

C. Dpinions based on experience, training, education and background

Raised in o family envisonment that centeosd on tnuck driving and track diver trainisgg, [ have
worked around largs commercial vehicles and studizd the intricacizs of commercial vehicls
rrassponation among the best m the indusicy. T received my centification as a commercial vehicle
operator in 2005, [ bold s COL with endorsements for harardous osterials, tankers, double trailes,
truple truilers, passenper buses, and sclwol buses. [ am a certified director of safery (CDE)L [ am
certified for forklifi oparation, operation of longér combination vehicles (LCWVS), crane hoist and
oigging, aerial manb, welehandler, and heavy equipment including payloaders and mobtor graders. 1
am a certifbed pibot car operator and fagger thraugh Gulf Coast Community College in Panama City,
Flerida,

For cight years I served in the US Asmy and U5 Army MNational Cuard shers [ was called upon to
teach track and heavy vehiche operation and driver safety, among other duties: 1 am currently an
aotive ruck drives, and an associale of Adantic Pacific Besoarce Group. [ have formal iruck driver
training and education from Sage Technical Services, MTE Freight, the Unided States Army, the
Montana Army Wational Guard, The Natiosal Safety Council, the Semith Syatermn Driver
Impeovement Iestivute, and othess.

My lfamily experience and lifestyle hove always centered on the instruction and operation of heavy
equipment and tractor-trailers. [ corrently serve 25 8 irucking consultael sod manage the feet for
Lew Grill Speciatized Secvices. ] heve &lso aszisted in over a dozen special stodies and fnacking
projects covering safety procedures a5 wall a5 time and motion studies includimg visibility from
CMV drivers” point-of-view, starfing/stopping, twming, and various other aspects of safe and
efficient trucking operation. | heve worked in vanous capacities a5 a teacher, lncluding classroan
mstructar, aff-raad doivine range matoactar, and on-road skills instnestar,

1 This maberial tvchsdes inforreation and publicasans from readify svasiable sources inchiding the inlemed, The American Trucking
Assnciziion, The South Dakers CDL Macual, snd fhe Fedural Motor Carmer Saiety Regulstiong

Fage &
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IThave over 15 years of comibined experience as a tuck drver, Forkhfl operatar, beavy eguipmeat
operator, industrial machinery operator, teck-driving inseructor, dock suparvisor, tnack -deiving
consultant, and accident investigator, | am a member of the Transportation Eessarch Boasd of the
Mational Academies, Owner-Operator Independent Drovers Association, Truckload Camier’s
Azgociabion, Monlana Confractor’s Assocntion, Matioral Private Truck Counal, Montana Mator
Carrier ‘s Asgociation, and the American Tracking Association. I have pariscapated in educalsons
training at the American Trucking Associations Technology and Mainrenance Council. | worked on
@ project for the Federml Motor Carrier Safery Administration relating to the testing protoece] far
Elecironic Lopming Devices (ELD3) a5 reqoired under the proposed nidemaking.

My current focuses include training sad supeovizion of treck divers, fraining instractors, and
warehousing stuff, fleet management for Lew Grill Specialized Services and The Legacy
International Corporation, freght hauling snd treckfrader transporfation, trisck and driver
digparching, spocial projects for vasieus feet, indusiry, &nd povernment entibies, sid the
development of educational programs for commercial drvers, equipment sperators, and inchastry
professionals, as well as supervisor for the modor carmer and broker relatonships imvalviog Atlatic
Pacific Resource Group and The Legacy Dnternational Corparatéon with outside hrakers, shippers,
mober carriers, and others

I have experience in truck accident investigation, vehicls dynamics, and accident reconsituction
from the Legacy Corporation. | have testified 10 kbgaton matters wihere 1 have qualified as an expert
corcemming safe operation of commergial motes vehicles and the standard of care of commercial
vehicle operators and motor carriees. [ bave operatzd a commercial motor vehizls for the fanlbernnce
of interstate commerce in AL, AZ, AR, CA, CO, CT, DC, DE, FL, GA, 100, IL, 1N, 1A, K5, KY, LA,
ME, MD, na, M1, MM, M, MO, MT, NE, NV, WH, NI, MM, NY, NC, ND, OH, OK, OR, FA RI,
8C, 8D, TH, TX, UT, VT, VA, WA, W'V, WL WY.

Page 7
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ll. TRUCKING INDUSTRY RULES, REGULATIONS, STANDARDS, CUSTOMS, AND
PRACTICES.

A. Standard customs and practices in the trocking industry.

The totality of tucking industry customs and prectices is based upan the combined experiences of “sake
lolders™ wher are mchusiry experts in their particular occupation, that share & common interest for
mghway safety, These are the bype of resounces relied upon withn the mdustry which 1, and similardy
qualified expents, would vse from day o day for purposes of safety and tramming. fnchaded wre tnuck
drivers, owner-operaters, moto: carriers, risk managers, rade organizations, governnienl, insurknce
companies, manufacturers, industry suppliess, and oeining providers and their instrociors, (o meation a
few. All play an important role in the development of operating standards, training materials and their
delivery 1o sensitize and educate CMV operators, This educational matenal meludes, but 5 not Hmated
ter, piatobications and material produced by motos carmer industry sorces, for example, the:

=  American Truckmg Associations (ATA),

e Matkonal Safery Councal (M)

s The Smith System for Safe Driving:

= American Trapsportztion Research Institute (ATRI) publications,
»  State Trucking Associations;

= Morth Amencan Trapsportzbon Fesearch Instinete (MATMIY;
#  Motice of Proposed Rulemaking for FMCSER 5,

= American Matkonal Standards Institute (ANSE);

*  Truckload Carnier Association (TOA)Y

«  LEDOT; anmd,

= Many others.

B. The standard of care of truck drivers.

The standard of care for truck drivers 15 the same s for every road user, 10 the respect thad dhe truck must
be operated in a manner thatl 2vedds crashing into things, or having ethers collids with il In moy epanien,
the pesformance slandasds to aceomplizh this standard of care are much differsat for tnack deivers than
operatars of smaller vehicles.

Pape 8

Qo233
Service Document

Filed: 9/30/2021 4:32 PM CST Linceoln County, South Dakota 41CIV20-000243



Sedvice Only: 702021 351 PM

M v Pl vl
iy (P ¢ Dlsramibye |7 SU0F

Their distinctive position as CMY operatoss is die to the very nature of their wark, the addiwenal
trannpry and leenseg reduired, and the special characteristics of their wekicles, as described
stebgeguently do this report. CMV's are the largest vehicles on the highway, Their size and weight
disparity compared to non-commencial vehrcles creates a greater risk to the oocupants of mon-
commercil vehicles when they are ivelved together in the same mishap.

C. The need for CMV regulations and standards.

While all road wsers sre sulject to government repulations and driving standards, drivers and comenercial
merior carners who operate large ChiVs have mose stringent requirements concersng thesr requirenmsnts
for safe operation of their vehucles, When it comes to highway safoty, these more stringent requirsmants
appiy because of the very nature of thear work, 2nd the special charactenstics of thedr vehicles, Thes:
characteristics reguire additional care in deiver seleciion, Iraining, management and Supervision b assue
safe operations are achizved dnd maintained. The need is often set fortk in & nefice of proposed
rulernaking by the various governmental spencies involved in regulating the industry,

D, CMY's require a higher degree of safe driving performances.

All CMWVe are more complicatsd and less stable thar non-CMVe, making them moee difficult to operate,
In comparison (o noa-commercial velicles, their design characternshics., controd instruments, and
micchanical systems eqwire special knowledge, skills, and daving behaviors in onder w dove them
safely, legally, and efficiently. A partial list of differences inchedes thet large tnacks:

1. Arc bigeer and heavier than other veluclas:

2 Are more difficult to maneuver;

3. Are moge complex to dnve;

4. Must be inspected more frequently,

5. Take longer o accelerate and to stop;

6. Have complex vehicle systems and moee individusl componenis;

7. Entzil special knowledpe and skills t operate sod maintaing

Fap: 9
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8. Heguire o special driver's license, cedification, and qualificaion;
9, Have more and differsnt regulations 10 obey;

10, Eequire moe alertnsss and caation, aad greater driver perfommance duties i oeder to schieve te
same standard of care os other road users;

[l. Hawe different energy absoching syslems that are aftes mosmarched wath smaller vehicles; ond,
12, Have significant mass/weipht differences,

Maotor camiers and drivers who operate ChIVs are required te know and obey a much broader and moee
sinngent series of stabe and federal regulations than those who aoperate non-commercial vehicles. CHY
operators operate enormausly more hours and more miles than non-CMV dovers do, It is common far
CMY drivers to spend ter tmes the amount of ime bebind -the-wbeel than other drivers. Therefore, they
and their cguipmert must be pregared fo safely handle & muech greater number of hazards and stressfal
sfuatons.

E. Federal Metor Carrier Safety Regulations (FMCSR].

The FMCER"s are applicable to all employers, employecs, sod commvercial mator vehicles, which
fransport property of passengers in interstate commercs. Motor carmiers, including officers, agents,
representatived, employess, amd diavers, or thase who are reaponsible fioe Riclng, sssipning, training,
supervising, maintaining, dispatching, or driving trucks, have & statutony Guty to be instrocted in, and
comply with Federal Motor Carmier Safety Regulations.” Moreover, the federal regulations requine that
all drvers of commencial moter vehucles shall have knowledge and skills pecessary w opesate 2
commercial motor vehicle safely *

F. USDOT/IFHWA Minimum Perfoermance Standards for Truck Drivers,

The Truck Driver Mode! Curniculum, as it is known in the industry, is a broad se; of standardized
minimem ore curriculum guidelines and training matecials, In the 1980, the UE, Department of
Tramsporiabion’s, Fedaral ]'[:ghl.l.'a.!.' Admumastretion (FHWA) determined that 4 meed existed fo ploposs
mirimum raming sandards for racior-railes drivers, To provide technical gouedance, the FHWA
developed 3 model curriculem that could be used for training them. The curmicubum incorporated the

+FMCER § 3020
FFMCSR § 3833, Sop alns 8§ 133010, 3H3. 110, asd Appesidic tn Subpart G < sample guidelines for regmred nowledpe and gidlls
Page 10
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FCSR apd addressed the critcal aspects of trock driver performance standards. Tt identifies the specific
knowledge, skills, and attiudes necessary for truck drivers to perform their work tn a safe, legal, and

efficient manner *

G. Commercial Oriver's License Standards.

Established under the Commercial Motor Vehicle Safety Act of 1986 (CMY5A), the CDL requisements
are fntended W improve highway safety by requiring commercial vehicle drivers to pass a serics of
knowledge and skills tests that are directly related io the special handling characteristics for the type of
wehicles they drive. To that end, the CMVSA dirécted the FHWA o develop natienal minimum
licensing standards, which ail CMV drivers must meet o arder o obtam & CDL. The exisimg
USDOTFHWA Model Curmiculum was used to develop the CDL writien and driving skills tests tha

were implemented as heensing standards in 1992 and remain a5 the commersial dovers” bcensing
standards i woe today.

1. “Al drivers of commercinl mator velicles shall kave knowledee ard skl necessary fo operalv a
eommercial motor vehicle safely ™ as contained in the FMCSEs. To that end all states publish COL
manuals for commercial driver license applicants in their stases. These requirements “appdy o every
persan who operates a commerciad motor vohicle (CMV] i inferstale, foreign, or intrastale
commeree, In all emplayers of such perions, and o ail Stares. "

2. li g5 for thiz reazon that the COL mannal in every state, incloding Sowth Dalkoda, (e sebstantively
uniform to those published by alb other states, and it contains the peneral knowledge, and descnbes
the reguired knowledge ond skills for truck drivers.

3. The COL Manua! contains the information that treck drivers should know and consider when

operabng o CBVY, including the requirements conceming managing speed and space, keeping &
praper hakonl, and aceident avoidence and milipation - lo name o faw,

—e——— e — e m—

* Model Cwmicefom: Minmmum Standards for Training Tracior-Trailer Drivezs, GSCOTFHW A, 1965, G0 Jock Mo Q50001 022931

T Comgress creassd FAMCSA- 2 s=parate from FEWA 12 1999 fo assurme thess responsibifiiies.

UERACER B 63 3 Applicabibity, and §5 383110, 383,111, sed Appesdior 2o Subpart G-~ semepde guidetines dor reguered mow sige and
Ealls

¥id.an § 3E1D

Page 11
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H. Befensive Driving Standards.

Az identified previcusly in this report, all commearcial motor vehicles reguare & higher pecformance
stanchard in order to safely operate Many defensive driver programs have become widsly accepeed and
well<known educational resources for mador carmers o tuin, educste, and evzluate commercial drivers

[t s paramount that ovedor carmers take advantage of these defensive dnving standands. Some of the
defenaive driving progeam sources inclode the Mattonal Safety Councll (NSCY, The Smuth Sysiem Driver
Teprovement Instituie of Americz, and 1.1, Keller to name a fow,

I. Strategy of Safe Driving.

The strategy of sale doving is achieved through the development and improvement of five mental
driving skills; searching, wentifying, predicting. decidimg, and enecuting. "

Searching the driving eovironmens

[dentfying the hazandous dnvicg condrtion or sitsation
Predicting the probable saguence of the kazard,
Dreciding on what manewver 15 required to avoid the hazard,

s Bp oFom

Exesuting the reguired mansuver,
J. Gatekeepers to highway safety.

[. Motor curmiers, like Cornerstone, who allow drivers to operate commercinl trecks have specific

respairements, including:

Driver quzlifications;

Vehicle inspection and mamienance procedunss and records,

Driver compliance with condrodled subgtances and alcobol testing,

Diviwer comgliance with driver bowrs of service, including company ard driver’s ability to plin

B AP

trips to confonm with speed limits and regulations;
e, The company's compliance with federal, state, county, and local regulatiens

1 This. driser percegtion pracesd is mmmnanly iiboeviated a3 SIPDE sl i 0 revogrized defensive delving procesy smilar v ghe Smit
System 3 Kevs and the infarmation promulgated thraughout B staie CTEL menials

Page 12
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i Mutor carriers and their drivers whi operate ChV's are reguared fio know and obey a mach brosder
and moce stringent serics of rules and regulaticas. The increased exposure of risk and darger fo the
environment aad general public increases their respensibilitics end performance duiies to mairtain

thst game standard of vare proportionate io the risks invelved,

3. Because of the complex vanabies associated with their driving environment, thetr equipment, and
the amount of Ume spent on the highway, reckisssness or carelessness of a WV operator is likely to
translate 1o & catastrophic event. Thereflore, i is crtical that CMY operutors like Defendant Daffy
have sdvanced knowledpe and shall, sale deiving aitifudes, are physically 2nd madically fir, are alert
to safely do their work proporbonats to the greater degoee of risk: they are expossd b, and can fulill
the higher degree of safely performance required of them, These higher performance standards ane
easential o kighway safety and can only be derived from proper drives selection, supervision,
repulatory obedience, driver onnoneg, driver rainmg, end expenence.

4, The roles of persons whe kire, manage, superviss, train and refain drivers, as weil as the role of those
respoasible for assigning loads for CMY divers (o iranspord, &re patamount to kighway safety.
Moments befere 2 crash is oot the fime to beam required knowledpe, skills, and atiitudes, noris it ihe
time to discover that a drver may not be physically or medically £i5, or lacks expenience or traizing
to operate a CMY safely. The impartant rele of moter camer manageiment, and tiet complianse 1o
meHnr camisr nales, regulations, customs, and practices retated o the safe opemtion of a CMY,
canmnol be oversiated.

lll. OPINIONS REGARDING THE MOTOR CARRIER MANAGEMENT PRACTICES OF
CORNERSTONE.

&, Cornerstone had a regulatory duty to ensure that their drivers, like Defendant Duffy,
met thelr obligations under the Federal Motor Carrier Safety Regulations.

1. FMCSR §390.3 — General applicability.

w. “fek Knowledge of ard compliance with the regulations. (1) Every employer shall he
knowledgealle of and comply with ol regulations contalned in this subchaprer thar ore
appricable io thal motor carvier s opevations. (2} Every driver and employee imolved in motor
carviee operations shall be instructed regarding, and shall comply with, all applicable
repulations contained in this subchapeer.”

Page 13
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2. FMCSE §3%0.1 1 — Motor carmier 1o require obscrvance of driver sepulations.

4. "Whensver tn part 125 of subchapier A or in this subchapter o dury U prescrifred for g drver or
a prohibifion 15 impazed upon the driver, i shall be the duty of the motor earrier 1o reguire
ohservance of such dury or profiibirion. I the motor careier iv g driver, the driver shall liewise
e bownd ™

3. Motor Carriers are “fable for the actions of their employvees even though the carrier cortendy tharf i
did not require oF permit the violations fo occer ... Liabiliny wnder the FMUSRs does rot depead
upor aciued dmowfedee of the violanons | Neither intent o commit, sor aotial Faowledge of o
vindafion it @ necessary slement of thar icbfiy. " Motor carmiers “permir” violations of the
regulations by dezir employees . (0 they fold fo have in ploce management fyrtencs that effectively

il

prevert such wWolafons.

B. Given the nature and preventability of Defendant Duffy’'s collision, it is evident that
Cormerstone did not have successful safety management systems In place that would
effectively prevent such a collision fram occurring, as was their duly.

1. “Safery muss be considerad ar an exserial elemnent in the operafion af every motor Teel, regardless
of size, fype, or funclion, ... Mator fleets that do rot kave effective safety or loss prevertion
programs ploce themyalves m positions of financial feopardy, reguelatory crisis, and roceal
irresponzibifie ™0

2. Supsrvisors, managers, and persons within 3 company thal are responsible for protecting the
company’s assets and invesiments, including profin. play 2 key mle in the function of kighway
safery.

a. “Safely programs should be considered on arorher basis — ar a sociel recersity of a monor feet
in eddition to showing comcern jor the well-being of ity employees, the socially conscious matar
Meet fmcustry recognizes that it hes moral and social responsibiliier wward the pubdic with
whiem il engager or o regular harés "7

———— s —— e ——

HEMCSR Irzerpretations oo §395.3, Cusstions Guideece T & E.

13 Wanh Amesices Trespertarion Masagement Institule. *Safery, A Mesagenent Pumotion.” Mogar Fleed Saffery Suparvision Prnciples
s Practices, Eighth Edigion, Denves, TO. MATML 2009, p. 1. (BATMI 3 a professione] Sevelopoaeni organimtion far Teespatabon
induslry profeisonals, NATMI offens profosidal maining cowses hemaghos Mo America for muck, bus and rins fes
Fl:fﬂlinua.is = B preas of Seel salely, Best mainlcaines manegemenl, I.I'l.l:l.'lp{u'lﬂllfﬂﬂ ety ped stidol wvesligation )

"'North Amencan Trassparaiion Mamgemest Tnstille. “Safety, A Maragemenl Fasclion.” Miolor Fleal Safety Supervinon. Fnecipls
and Practices. Fightd Ediion, Denver, OO0, MATMI, 201% p. 1.
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3. According to the ATHI Studies on Predicting Truck Crash Involvement:

a. "“Each of the carriers emphasized during the interview process thal proactive salely megnires,
sieeh as ininial and “sirtalament " training, ave the fynchping to ensiring thal negalive safely
treidents de pot eeewr br the first place, The value of these safety pragrams, howewer, men be
complemented by remedial safely training programs thal mitigaie a problem deimer behoor
after @ aegative safeny incident has occurred."™

b, “Afl uf the safety directors empharized the need to beep safery “constandly in front of the
drivers. ” To do that, all of the carrigrs had a contineous “sustarmment” training progeem. These
Jragrams blerded siondand sofery rathing aciwiles with company compar-ipecific sirmlepied
{that were derived from company safety data such as crash and conviction fpes), These
suslpinment programys atways included reward programs thel recognized and positively
reinforced wafe deiving "

(1} QPINTCN: Inoorder to have a successful sustainment traiping program. a mobod carmeer mmast
tzke a three-phass approach 1o the traiming: 1) Educate doivers on a subject; 23 Show dnivers
what the company”s expectations aze through practical hands-on expericnces, and, 3} Assess
or fest drivers to ensure that they meet, and believe in, the qualifications and standards
yaur've sed Forth.

(2} OFINTON: [t is evident that, m this case, this 3-tieved approach was missing or broke down
=uch that any fratning that Defendant Duffy wonald have received was ineffective andior
absent at the tme of kit crash. For example

(i) Comerstone's Arswers 0 Flaindiffs" Inlermogatories, aumber 25; “Describe all frafming
raat Carnerstone Foured Fourdations, Inc. provides or reguires for its drivers,
ANMSWER: DNetvers muast have their CODL. I they do not already have i when they are
hired, yselfl or anoiher driver will help them to obdain §f aad will fide with dhars, but
there is no formal rraining that Coraeritone provides drivees,

g, “The corriers inferviewed roulinely performed employes performance reviews of regulorly
scheduled fntervaly. almoest afways more Feguenely then the federally required armual driver
mador vekicle recard IMVE) review, Several of the carviers reported using these meporls Io ipok

M Predicting Treck Creah Inwolvemnesd, 3011 Update, pape 74,
B R, page 25
Pape 15
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Sor poterticl trends oF palterns of hekavior i order to effectively montior and, [f necessary, toke
COFFECHYVE MEAIHRET b0 improve the driver 5 safety perfornmance ™

d. “Similarly, the Crash Predictor serves as a resource for profor carriers. providiag crifical
guidance on largeted rigk-reduction fraining for incoming drivers, as well as torgefed remedial
Irerining opportunities for weieram drivers.”"

4. Additionally, Comerstons hod a regulatory duty to instmact their drivers in the regulations relevant s

their commersial vehicle operation:
5. FMCSE §392.1 - Applicable operating mules.

&, “Every commercial motor vehicle must be operated in occordance with the lover, ardinances, and
regielations of the peridiction in which o & being operated. However, o regulation of the Federal
Mator Carvier Safery Adminirtration mposes @ gher standard of care than thal law, ardimsnee or
regubstion, the Federal Motor Carrier Safety Admincciration regulztion musi be compiied wirk.”

b, FMOSE 35911 - Scope of rules in this part,

(1) “fak Every moior carrter, ity afficers, agenis, reprosenteiver, ard emplovess responsible for
the management, mainlenaace, operation, ar deiving of commercial matar vekicles, or the

hirtag, sapervizing, irafning, assigrmg, or dapatching of drivers, sholl Be tnatrnciod im and
camply with the rules in thic pare™

V. OPINIONS REGARDING THE CMV OPERATING PERFORMANCE OF
DEFENDANT DUFFY.

A, Defendant Duffy knew, or should have known, all of the infermation in the CDL
Manual that Is expoected of any well-trained, prudent, safe, defenslve CMV operatar,
Including:

| FMCSKE § 3830111 ~ Required Knowledge.

a  “ab AN CUMY gperators musl have Anowledge of the following 20 general areas: (1) Safe
pperaiiony regulatiions. Driver-reloted elowments of the regulafions contamed in parrs T80, 307
393, 3935, 396 and 397 of thas sebchapter, such az: ... (i) Procedwres for safe whicle
aperations; .. (7} Visual searchk. The importance of proper virnal search, and proper viswal

I-i'hi
i T, 200 Update, page 40
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search methody, inclwding: (i Seving ahead end o the sides; ., (% Speed manapement, The

imporfance of understanding the effects of speed, including: (1) Speed and stopping distance,

fiv} Speed and visibility. and (v Speed and orafic fow. (18) Space management, The

procedures and techrigues for controlling the space around the vehicle, including: () The

imporiance of space management, (i) Space cuskions, o.g., controlling space aheadite the rear;
(13} Hazard perceptions. The basic information on hazard perception and clies for

recapnition of kazards, including: (1) Road characierisnics. and fifl Boad weer sotivnes, .7

(1} OPFINTON: Thas required knowledge, which Defendant Duffy knew or should have ksown,
means that Defendaar Duffy kas different and wnigue pesfrmance objestives when
operating 3 CMVY, including greater anticipation then operatees of nos-ChMV s (o avoid
becoming invoived in o collision,

(2} OPINION: This required knowledge 15 alse outlingd nnd explained in the CDL Manus!,
Further, the information in the CDL Manual i3 substantively similar to the safety concepls
taught in the Smith System's 5 Keys 1o Safe Deiving a5 well as other industry pesources &3
cited throwghout thes repart,

2. FMCSK § 351113 — Required Skills.

& “fe) Safe ou-road driving skills. All epplicants for a CDL must possess and demonstrate the
JSollowdng safe on-road driving skills for their vehicle claze: (1) Ability to wee proper visual
Jearch methods: .. (3] Abilite fo adfust speed ro rhe confiewrarion amd coadiiion of the roadway,
weather and vortbility conditions, trafftc conaiifons, and moter vehicle. cargo and driver
conditions; .. {80 Abiline o observe the road aod the bahavior of other motor vehicles,

particilarly before changing speed and direcrion. ™

(1) OPFINION: These required skills wers peguived of Defendant Daify af the time of his crash
Additionally, just liks the knowledge requirements, these skills objectives are promulgeted
in greater detad in the T Manuz] and other industry sources cited in this repors; and
necessary For the sale ﬂiﬁaliﬂﬂ af 3 CMY . Had Defendant E]lh’h‘ been given a YL kbl
st &t the time of this collision, he would have failed o meeet the standands mpecessarny o
peceive his CDL, and therefore it 13 evident to me that at the tines of this collision he filed to
even meet the basic minmam expectations of o CMY operator as if relates to the
cireumstances of this collision,

Fage 17
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B, Defendant Duffy bad a duly to apply industry defensive driving concepts like The
Smith System.

1. The Smith System is a well-known defensive driving program and 15 8 standard in industnes hat
operate vehicles for the furtherance of a business. The smith systers meludes the following five
critical keys:

a.  Aim High In Steering.
(1} Look far shead inte the area you'oe approaching;
(2} Extend your forward visibility according 0 your spesd, using at leazt a 15 second eye Izmad
time
b. e The Bip Picoure
(1} Mfaintain a 360-degree circle of constant awareness,
(2} Position yoursedf so that you can see all oround vo;
(3} Pronifize what areas arotnd yow will requite more attention;
(4) Getimyg the bug picture allows you o anticipate the sctions of eilkers, and helps you allow for
relevant traffic variables
e, Keep Your Eyes Moving.
(1) Keep your eyes mmoving in order to contimususly pet the big picture;
() Scanning skills becoms mach more important when there is fraffic, pedestrians, potentiad
barards, or difficull mareuvers.
d. Lesve Youwrself An Chat.
(1) Leave space around your vehicle for increased visibility and a way out of trouble;
{2) Constantly evaluate yous iraffic pogition,
(31 A space cushion gives vou an eacape roude and reduces your valnerabiliny w the actions of
odher drivers.
€. Make Sure They See You,
(1) Geeteye contact;
{2} Communicate early 5o that Ifsbers dog't beed than you have o 1o give yousseIl &n cuf,

Page 18
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2. Acconding fo The Smith System, following these five keys accomplishes three abjeciives:
& Crestes space for the vehicle — Allows the driver o be less valnerable o driving emors from
others or from one’s self
b.  Crains Visibility for the dover - Allows the driver to gather cructal traffic information in ceder bo
make safe, reasonable, and prodent drving decisions.
€. Provides time o make decisions — Allows the driver 1o think, react, and retain space around the
vehicle

C. Deofendant Duffy had a duty to keep & proper lookaut in order to percelve hazards in
front of him,'

. CDL Manual, Section 2.4 — Seeing, ™

a. “To be a gafe driver pou need to know what s going on all ground vour vehicle, Not fooking
properly o a nrayer cause of accidenty.”

2. CDL Manual, Section 2.4.1 - Seeing Ahead, **

a. AN drivers ook ahead. bul mary don T look far enough ahead. Importance of Leoking Far
Erough Akead. Because sfopping or charging laner can fake o lot of dixtance, knowing what
the rraffic s dodng on all sides of wou iz very importanr. Fow nead fo ook well ohemd 1o make
sure you have room & make these moves safely. Hew for Akead to Look, Mast good drivers
ook at least 12 to I3 seconds ahead. Thal meons looking ahead the dislance you will travel in
12 00 I3 seconds. At lower speeds. that s about one Wock. A Bighway speads i 5 afor o
quarter af @ mite. If you 're mot looking that far ahead, vou may bave fo stop foo guickly o make
quick lane changes. Looking 12 o 13 seconds ahead dovsa 't mean nol paying aflention o things
that wre eloger. Gosd deivers $hifl theer aitention back and forth, near and far . Look for
Traffic. Look fir veliicles coming anio the Righway, fnte your lone, oF tovtng, Watck for brate
fiphts from plowing wvehicler. By seelng these things far enouigh ahead, you cay change poie
speed, ar change lanes i necessary fo avoid a problem, 3 a traffic light has been green for a

" Soprees Haied below ase based on the pogalarory coneepd fomad sa FMOCSR F3RE11E = Reguored Knowdedge, "7 Fuuo! Sarch The
irmparranes of prapee rtedd seareh and propee vl deared el

' Sen ghin: | 1, Eeller. “Wisugl! Search” Enfrp-Lew! Dviver Trateang (iaindeg 4 COC Nesned, Wiseonsin, 1 1 Kalisr & Assuciates,
20019, p. 136 See nlins Adime, Alics, and FTIH. *Wisdal Ssarch ™ Drocter- Tradiee Truck Deiwer, Traming, Feurth Edition, Clifsa Pack,
MY, Delmer Cengage Lenming, 2083, pp 31342334, See slw: Mike Bymwes snd Asociates. “Safe Doving ™ Sumper io Sumper: The
Cromplese (udfo o Tractor- Trodler Cperanons, Fifits Ediion, Corpus Chrisis, Texas, M Bymes & Sccociates, DL, pp. 249249,

Hd.
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long fime it will prabably charge before you ger there. Siarr slowing down and be ready to
siop
(1} OPINION: These safety rules are echoed in the Smith Sveem’s defensive driving concepds

of aimang high i steening, peting the big picture, and keeping your eyes moving.

0. Defendant Duffy had a duty to adhere to indusiry safe driving standards and
practices as it relates to speed &nd space management.®’

1. CDL Manual, Section 2.7 - Managing Space. &

a.  "To bea safe dever, you need space all around vour wehicle, When things go wrong, spoce
pives vou time do bk and to take action,

b, “To have space availablic wien something poes veong, wou need ta raanage space. While ths i
treee for all drivers, it ix very important for large vehicles, They fake up more space and they
reguire mora snace for slapping aend fretrg.

1 CDL Manmual, Section 2.6 —Controlling Speed. ™

& “Iiving loo foxd is a major cause of fakal craskes. You must adjsxt your speed depending on
driving condinions. These ficfude traciion curves, wisthillin: raffic aod hile ™

! Bources lissad bedoor are based on the regulatory concept foand in FMICER 381,111 - Reqused Knowledge. “1%) Speed Managenent.
The impartoace of wecleratanding the affecrr af sneed .. (1) Space Mawegemenr. The procedires and fecAnigues for confraiiing fie space
anpund e vehioke.”

M Bex algal | T Keller, "Spece Maptpsment ' Enery-Level Diver Tralning: Olesioiep A (I, Neenak, Wiscoesin, 1 ) Kellor &
Asiocensg, 2009, . 162, S olan: Adema, Alies, ged PTIN, “Specs Management.” Trestor-Travler Treed Dvfene Troining, Feuth
Edibon. Cliflon Park, K'Y, Dielmar Congage Leaming, 2213, pp. 152-355, Bee alpe: Mike Bymees sl Assocates, “Sefe Driving ™ Famper
fo Humper. The Complere Gasde e Tracior-Traiier Opererionr, Fifth Ediben, Cogpus Christi. Teaas, Mike Bymes & Aseociales, 20013,
pp. 251252

MSee abee: I J. Keller, "Spesd Management ™ Enfrp-Leved vfier Trotadeg: braiing 4 OO, Neemh, Wisconsio, [ 1 el &
Associues, 7015, pp. [31-158, See akie: Adares, Alce and PTIH, “Speed Managemest = Fracrar-Tratler Track Divieer Tralsing, Founh
Edigsan, Clales Piark, ™Y, Dulnier Comgige Learmmme, 1003, po. I6T-370 377, See alen: Mike Byries end Assocsalan, “Sak Dnving ™
Humper o Buegper,: The Complete Gunde do Trackyr-Trailer Opedadipar, Fiflh Editvon. Corpas Chresli, Texas, Mike Byimes & Assocals,
2K, pp MA=250

Pap= 10
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E. Defendant Duffy had a duty to properly recognize, prepare for, and respond to the
hazards around him *

1. South Dakota Vehicle Deiver Mapoal — Rules of the Rogd

i Pags 1: Traffic Control Devices — Traffic Signals — "4 fashing RED traffic Nght means the samé
ax a stop sign. Youw et come & a full siop and then may proceed when it (5 safe o do so."

2. Sogth Dakot Lepstature Lapislanye Research Council.
B. 32-28 — Traffic Comrol Devices

(1} 32-78-08 — Flashing red or vellow sipnal; "I s ilumiinated Teshing red oF pellow signal is
used in o trafiic sige or signal, vehicular traffic shall abey such signal as provided by §§ 12
257 and JI- 283"

(2} 32-28-08.2 — Procedyres when gaffic lights malbmciioning: “Jf e fraffic conired signal is ow
af aperallan &F (8 ret funclioring properly, the vehicle raffic facing & {1} Green sigael mayp
procesd with coution. [7) Yellow signal may procesd with coufon. drd (3] Red or
completely unlipghted sigral stap shall siop in the same maneer ax i the vehicle is ar a sop
sign."

(¥} 32-29-2.1 - Action required af stop sign — Place of stopping: ... “Alter having slopped, he
ariver shali vield the right — af — way o arp velicle wirich kaz eniered ar b5 approachizg ihe
intersection from anather highway and map not proceed fate the intersection wuntil certain
that such intersecting roadway i frée from oncaming traffic which may affect sefe passoge. "

3. CDL Manmal, Section 1.8.1 = Importance of Sceing Hazards™

. “HWhat is @ Hazard? A herard is any road condition or other road user (detver, bicpclise,
pedaririanl thatl is @ possible danger.”

b. “Secing Huzards Lets Fou Be Prepared. You will have more fime o acl i you see hazards
before they become gmergancies

™ Bources listed balow arc based on the regulatory concegt found in FMCSE §383.111 - Retumed Enowledge, “0 30 Hazard peroiptina,
e e faforamation an Bazerd parceprion awd clues for recogmribon of Aazarde.

5 Gee alsn: 1, ). Keller “Havard Fercepion.” Exery=Leved Dviver Training. (bvaieip 4 CDL, Necnah, Wiscoesin, . 1. Eeller &

Agacuiztes, FOM, p 203 See alia: Adams, Allee, and PTD “Hazeed Awareness ™ Fraeror-Fraler Truok Driver Trataing, Foutk

Edition, Clifton Fark, WY, Delmar Cengape Leaming, 2013, pp. 44455
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4. CDL Manua!, Section 2.8.3 ~ Drivers Who Are Hazards™

g “Conflices, You are in conflict when you kave to chonge speed andfor direction to avald Mng
fomeone, Coafliol occnr af intersection where wolicles meei, af merger ivuch as frnpibe on
rampsl arnd where there are needed lane changes (such as the end of o Tane, forcing g move fo
arorher fane o traffich. Other sitwations Include slow moving or nigiled trafiic in o raffic e,
wrnd eocident soenes. Faich for ather drivers who are m conflict becawse they are g hazard o
you Hhen they react o thir confTich, they mayp do sometiitng thar will pue them in coniTict with

pou "
4. CDL Manal, Section 2.8 4 - Abways Have a Plan™

a.  "Fou skould alwaps be looling for hazards Contirue lo learn to see hazardy on the road,
Hiwever, don 't foeger wity voir are faoking for karardy — ey may tors il emerpenctes. Fou
boak for harards i order o Rove tine fo plan o way out of ey erergency. When vou sed a
hazard, think about the emergencies that could develop and figure oul what you would do
Always be prepored ro take action based on pour plans. Jn this way, you will be o prepared
defensive driver who will improve your ovn safely a5 well ag the safety of all rosd wsers.™

V. OPINIONS REGARDING PREVENTAEILITY AND CAUSE OF THIS ACCIDENT ON
THE PART OF CORNERSTONE AND THEIR DRIVER DEFENDANT DUFFY,

A, Defendant Duffy caused his own preventabile collisfon,
i, American Trocking Associgtions’ Guidelines for Datermining Prevesdability of Accidents

a, “The corcept of preventability is based on the premise that a professional driver s expecied lo
meer a higher standaerd of performance than the average motoriel. §1 i relf~evident that the
professional driver showld be able tr observe and assess the belavior of pedesirians and other
drivers and recognite those actions which may crvale hapardous corditions and take every

reasorable mearies o avaid involvepent i on oocidont 5

o,
.
2 ATA Preventahifity Guide, page 1

Page 11

aoaET
Benice Documer

Filed: 9/30/2021 4:32 PM CST Lincoln County, South Dakota 41CIV20-000243



Sarvice Only: 51772021 3571 PM

Woawr r Doy, ot al

I The ATA's Guidelines also mention that an acvident 15 generally preventable if:™
8, Driver was inattentive or failed to accurately observe existing coaditions;
b, Driver's speed was not congistent with existing road, weather and traffic condibions;
¢, Drver's speed precivded stopping within available clear disiances;

d.  Dnver misjudged available clesramees (above, below, of on the sides) resulieng o the stnkime of
o fixed obpect;

e.  Diriver was pot entirely in the proper lape of travel;

f. Driver failed o control vehicle;

g Drwver foiled to yiekd npht-of-way to avord s accident;

b, Drver failed fo communicale thewr presence or intended astoms theough appropriale means; or,

i Dirower was im violation of company operating mules or specific instrucdions, the regolabons of
any federal or stabe repulatory agency, or any applicable teaffic laws or ordinances {inclodizg
traflic control devices) which contributed 1o an accident.

3. Accidents al mtersections are preventabie if:'"
a. Diriver failed to control speed to stop within available gight distance;
b, Driver failed o check eross-traffic and wait for if o clear before eatering tessection,
¢, Driver pulled from side street in the face of oncoming traffic;
d.  Driver collided with pessoa, vehicle or object while making right or left tom,

e Dpves collided with vehacle makiog tum n front of ther vehsle;

H L, w1 page 12
ad '
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£ Deiver was ilfegally blecking the mtsrsection; or
g While making a turn, driver fadled fo properdy block inside lane.
4. The National Safety Council defines a preventable sccident as:

a. A preventable collivion {5 one In which the driver failed to do evervthing that rensonehly conld
have been done to avoid it

5 The National Safety Council also notes that

g  “Collivions at Intersections. 4 professional driver Rax the resporsibilioy to approach, enter, and
crody intersactions prepared io ovoid colltions tha! muight occur because of the aciteay of oher
drtvers. . Complex raffic movemens, bliagd intersoctions, foilwee of the orher deiver i conform
to fow or traffic controd devices do wod automatically discherge a collision gy Ren-prevenrable,
In face, most collisions af inlersections are preverfable even though the profesiional driver hax
mof wolarad rafffe regwlations. The professonal s fallure fo take precouiionary magsires pHoy
to entering the intersection is g factar in making a preventable decision. Even though the actions
af the wrher driver indicated pagsitie collision favelvement, the decision bared om fuck
entrapment should be preventable ™

b. “Collizions While Turniog. Turning movements - like pazeing manguvers — réguire exaching
onre on the part of the driver. The driver making the nurn iy resporsible for preveating squeeze
Plays at Gork et end right turns. The driver may be respansible regordiers of whether the
collision invalved ather vehicles, scooters, tncvcles, or pedesirions. .. Failore to take all

approprigte defensive action indicares preventabilig ™

6. FMCSR § 3853 - Definitions

@ “"Preventable accident on the pars of a motor corvier means an accident (1) that ivelved @
rammercial motar vhicle, and 2] rhat connld kawe bover overfed but _il"p.nzh'qr.:'l, nr_.ElHu.n: ta ael,
h_p The mafor carrier or tee difver,

M Maticeial Safety Council's Chuids to Dessanine Mosde Vifdele Collislon Preventalnhey, pagpe 2
%14, page 11
Wld. papes 14-15.
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1. FMCSE, Appeadix A to Part 385

a,  "Prevestabiling will be determined according io the following siandard: IMa driver, wha
exereizes normal judgment and forenight, could have foreseen the possibility of the aceident that
in fact opcurred, and avoided it by taking steps withm hizther control which would nor have
rished cansing another kind of mishap, the accident wos preveniohie ™

& Accordmg te The Smith Systemn, fhere are 10 common causes of collisions:
g, [nattention — When a driver meentally tanes ouf thedr iraffze worlkd,
b, Too mech atiention 1o ta linde - Starmg o long & one item while overlooking others,

c. Mot encugh fime — Not taking the necessary steps in apder to have enough time to make good
decisions;

il Motenough space - Diriving in a “pack” or “cluster”™ and not leaving encugh space for
unexpected problems;

g Mot allowsng for the mistakes of other doovers ~ Driving with a lack of awareness, preventicg
oae's self from apticapating and adjusting to changing traffic;

£ Mot envugh training — Lacking any supplemental or advaneed driver traeming;

g Faiburs to adjust to condittons — Doving witheut adapting fo evolving circumstances;

b Asitude - Driving whils ovesly emotional, or without the proper safe-drivisg mindset;

1. Driver impairment — Deiving under influences swch as fatigue, drugsfalcobol, iliness, etc .,

J- Wehicle falure - Vehicle farlure causes only a small percentage of collisions, bt can be
preventedireduced through good vehicle PMCS

{1} QPIMNEON: If one or mare of these Smith System 10 commen causes can be attriputed to ths
commersial driver, then by virtue of the ATA, FMUSA NS, or other custamary definition,
the collision would have o be considered preventabie on the part aof the matos carrier and
driwer. Here, Defendant DufTy viclated numerous deties which sesulied in the collision. Thia
callision was preventable on the part of Deferdant Duffy and Comeratons,

Fage 15
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V. SUMMARY.

Sefe doving pecfmance is based on plasnmg. CMY operators mest make effective observation of
potentially hazardous situabions, have & keen sense of antxcipation for what may happen in o given sihoiion
and gbove all, make approprizte safety risk decisions. The goal b w0 aveid being taken by surprise, and
predict what will happen before it does, and then taking appropriste action to avold dee anticipated hazard.

Defendant Duffy had a duty te operate his CMY o a manner consistent with industry eustoms and prctices,
and the standards of care expocted of well-trained, safe, powdent, and expenenced UMV operators. In sy
opinion, Defendant Dhaffy failed to operate his CMY defensively

“If we do not practice defenyive driving, them accidenss will acour,"™

“The defensive driver irivs b0 recognize porersially kazardous sitvarions sufficiendly in advance o
atfow fare fo safely manewver past them. The defennve dever annimes that affer drivers may make
misraker and (5 on gand Te the evanl gr error i3 made. The defensive driver searckes arend o ezl
i5 immediacely in frons, to have advance warning of approgching hazards =

Defendant Duffy failed fo see what was thers o be seen. The safe, prudent thing to do would be to make sure
hix path s clear prior o diving mite if, make sure oiber oad wsers can see him, commumicate bis intenhions,
and &void nenning into other road wsers. The standard of care for ChiY doivers is (o obey regualations and e
compromise safesy by taking chances, In my opimon, if Defendant DaiTy had operated his treck in
scenrdance with regulations and safe mdwstry praciices, a3 was his dudy, this crash would rot have happened.

Within the U5, Depaniment of Transpartation, the Federal Moter Carmier Safery Administration esiablishes
mevar carpier and dver baws for the gafe operation of commercizl motor vehicles en the nation"s highways
and publishes them in the Federal Moter Carroer Safety Begulations. The FMOSRs are specifically
“appliceble to all smployers. emplovees, and commercial sator velifeles, which transpors propary or
passerpars [ inferstate commerce ™, There are specific ssctions of the FMOCSEs which dictate to mobor
carriers and drivers their obligatons and responsibilies with respect to the safe opertion of their
comnencial motor vehicles.

Mg dems, Alice, end FTD, Trector-Trrifer Truck Drierr Training . Foscth Editkos, Tliflon Park, BY. Delmar Cengage Tearnicg, 2013
M United Stapes. Department of Transportation. Federal Highway Administeation. OMor of Mot Cariers. Commercial Felick
Preventable dccidenr Massa!, Third Edition, Trodyre, Inc, L1587
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I believe that ensuring safety and compliance needs 1o b= a company-wide effor incleding drivers, menagers,
salety personinel, and the execulive branch, together with swners of the company, While drivers are
responsible for the way they operate their ruck, ensuring compliance for the operation of the tneck falls
squarcly of inotor carricr management, The molor carmiec's duty in this regard is non-delegable, and the
obligation cannot be passed on solely te the driver or asvone elze. For whenever, “a dly ir presoribed for &
driver oF a peafibition {5 imposed upon the driver, if sholl be the dugy of the motor carrler (0 require
ahservance of such duty ar profihinos *™

Comerstone is responsible for developing s safety control system that detect careless o reckless driving
performances and trains drivers on safe, defensive, and proper CMY operaiion. While the fanction of & safety
control sysiem in motos cartier fleets is everyone's job within 8 company, it starts with the suppost and
commitment of owners, direciors, snd wop management, aad incliedes the rale of mad-level supervisors end
drivers. “The particular processes which can create g safe Tee! orgarization ther include, but are not lmited
te: persoinel selection, effective raining, proper superwsion, acoidemt investigation, and compliance wirh
applicable reguletions. ™

“Compliance with all applicable regulaions is the responsibilin of the fleat organizatian
The et supervizor should work b achieve d sound complianee pragrem. The company
witimaiely is responsible for hodh it own aclions a5 well a3 the gorions of ifs evapiavess.

Noncompliance costs money and cregtes problems. Neither of these is acceptabie fo a

well-run moror Teer operadlon™

HEMCSE £ 9011

1 Modor Fiee Sateny Superarton: Principals end Practices, Horth American Trahsporalion Macagamen B (NATMT, p 207 §1

* Korth Amenican Transporiation *anagerzent aditube, ¥Begulatory Compliance ! Motor Fleet Salely Supervision. Principles #nd
Praciices. Fighth Edmion, Denver, OO, MATMI, 2H%, p. 195
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Vi, CONCLUSIONS.
From the information provided 1w me, and the opinions reached m this repost. [ eonclode the following:

1. Defendant Duffy was required to have the necessary knovAdedge, skills, and safe driving attifsde to
prevent crashing into others

2. Defendaat Duffy failed to sdhere to industry segulstions ard standands moat beast the following
WY

& Fatled to mamtain a proper visoal ssanch;

b. Fatled to properly manage his specd and space;

¢. Failed e recognize the hazards in front of him and have a plan for them;

d. Failed ro pecognize and execute defensive driving measuses b avaold a preventable colfision

3. Comersione's safely ntanagemenl systems were either missing or simply failed to egsure that CMV
aperators like Thefendant Duffy would not collids with other road users when they bave the time and

apporiunity o prevent doing so.

4. Comerstone is responsible for the actions of Defendant Duffy os it relates 1o the safe operation of o
ChV,

5 According o industry standards, thes collision was preventable on the past of Comerstone and thesr
driver Defendant Duffy.

Page 24

nda3
Service Documre

Filed: 9/30/2021 4:32 PM C5T Lincoln County, South Dakota 41CIV20-000243



Sanvica Only: SA72021 351 PM

Wowar v B rd il
Akoas Gl F Dby ) i)

These are the opinions I have as of this date, and [ reserve the vight to
supplement my opinions as new or additional information becomes
available to me. These opinions are not intended to be considered legal
conclusions. Rather, these opinions, and the methods for reaching them,
are consistent with the methods and process by which a truck safety
professional such as myself would ordinarily use in conducting an
accident investigation and crash preventability determination during the
normal scope of business as a motor carvier. These opinions ave based
on the facts and materials provided to me in this case as identified in
Appendix B to this report, as well as the totality of my experience,
education, and training; and specifically includes reliance on various
peer reviewed sources as referenced in footnotes throughout this report,
in conjunction with industry customs and standards as practiced in the

trucking industry.

1, ADAM GRILL, CERTIFY THAT THESE ARE MY OPINIONS ON THIS 17*
DAY OF DECEMBER 2020 REGARDING THE CASE OF HAMER V5 DUFFY
AND CORNERSTONE POURED FOUNDATIONS, [NC

Page 1%
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REVIEW OF MATERIALS AND INFORMATION BY ADAM GRILL
Feparding: Justin Hamer v Paul Duffy
Lincoln County Sheriff Dashcam
PHOTOS 20190408 092503-20150408 0924620
POLICE-D11 Calls (4-08-2009 0905025 - Position_1_Phose - 4 _(Vodee)
04-08-2019 09.05.14 7 - Position I Phone {Vaice)
focidznl Report
Cage | 9021348 Sheriff Marrative
“ideo shot by Anorney Scotr Hoy IMG_2130-IMG 2131
Capture
MED EXH - Hamer_Justin 003-23-2020
1. Tnwestigaior accident repor

=oEex BoBoh R

i1, Accident Repont

{2, Case 19021734 Sheriff Narrative

13, Complaint and Demand for Troial by Jury

I4. Surnmons - Comerstoas

i3, Bummons - Duffy

L, © - Paul Duffy - Becorded Siatement

17, Comerstone Ans Resp to Pls' int BFPD {152 Set)
18, I - Justin Hamer - Recorded Statement

1%, Duffy Ans Besp to PLs" Int BFPD (L Ser)
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Hamer v. Duffy

Preliminary Crash Investigation and Reconstruction Report

Introduction

I was requested by Scott Hoy of Hoy Trial Lawyers, bo Investigate a bwo-vehicle collision
irvalving a red 2014 Western Star 470058 driven by Mr. Paul Duffy and a yellow 2003 Chevrobet
Avalanche driven by Mr. Justin Hamer. This collision occuerred in the intersection of 1-29 and
271% Street, near the City of Tea, Limncoln County, South Dakota on April 81, 2019 at
approximately 2:05 AM, There were no passengers or known witnesses in this collision.

Background

I was provided the following information to assist in my analysis:

1. Correspondence
Client Supplied Materials 03-27-2020

Dashcam video from Lincoin County Sheriff

seven (7] digital photographs taken by Lincoin County Sheriff
8-1-1 calls

Lincoln County Sheriff Reports

Video taken by Attorney Scott Hoy

One (1} Google Earth Pro snapshot of invelved intersection
Syrnopsis of medical treatment of Mr. Justin Hamer

RN @ oE W N

Client Supplied Materials 10-07-2020

9. Transcnbed recorded statement of Paul Duffy taken on 04-12-2019.

10. Transcribed recorded statement of Justin Hamer taken on 04-12-2019

11, Cornerstone Answers Lo Plaintiff's Interrogatories and Responses to Requests for
Production

12, Paul Duffy's Answers to Plaintiff's Interrogatories and Responses to Reguests for
Production

EXHIBIT

Didg
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Client Supplied Materials 12-18-2020
13. Report completed by Adam Grill on December 17, 2020
Client Supplied Material 01-13-2021

14. Deposition of Ms. Kim Hamer taken on 11-13-2020 (Mo Exhibits tendered)
15, Deposition of Mr. Justin Hamer taken on 11-13-2020 (Mo Exhibits tendered)

Description of Collision Site

This collision cocurred in the intersection of I-23 and 271% Street, near the City of Tea, Lincoln
County, South Dakota on April 8", 2019 at approximately 9:05 AM. In the area of this collison,
271 Street is an east-west four-lane roadway, with two through lanes in each direction
constructed of concrete. Each direction has two left turm lanes to enter onto 129 which is an
overpass to 271* Strest. The intersection is controlled by traffic signals which on the day of the
collision were not functioning properdy and were flashing red. The posted speed Hmit (5 40
mites per hour.

—rmi n

Image Date; HH0R017

Srase Da =BErn

Exhibit 1: Google Earth i;riil of the pverall scena.

Description of Weather and Lighting

The police report and/or photographs indicated the weather was clear and the roadway was
dry at the time of this collision. The time of this callision was during dayhght.

2 Hamer v, Duffy
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Description of Subject Vehicles
Vehi 1

Vehicle 8 1 s a red 2014 Western Star 470058, VIN # SEKHAXDVAEPPW 793, driven by Kir. Paul
Duffy. There were no passengers in the vehicle. This vehicle was not drivable post collision.

Vehicle ¢ 2

Vehicle # 2 15 a yellow 2003 Chevralet Avalanche, VIN § 3GNEK13TX3G310370 driven by Mr.
dustin Hamer, There were no passengers in the vehicle, This vehicle was not drivable post
collision.

Description of the Collision
Reportedly {from the police report) this collision occurred as follows:

"On 478019 D responded 1o 271 under the 1-29 overpass for a report of a non injury accident.
When | arrived on scene | gbserved that the lights were all flashing red due to an issues with
the lights. It should be noted that this 3 very compliceted intersection that supports east west
bound traffic, each direction having several lanes to support through traffic and entry and exit
of interstate traffic, The accident was & semivs a truck and the accident was Blocking the lane
of travel. |zpoke to one of the drivers involved Paul Duffy. Paul advised he was east bound an
271 and just stopped at one of the turning lanes at the light to head north onto the interstate.
He advised the lights were all flashing red and he had the rnght away. He began to make his
turn onto the interstate when a yeliow truck drove in front of him and he struck the vehicte.
Paul insisted that he definitely had the right of way given the situation. | then spoke to the
other ariver lustin Hammer. Justin advised be was west bound on 271% and had just
approached the flashing light and stopped. Justin advised he was trying te continue
westbound. He observed a white truck make a left hand turn to go northbound onto the
interstate, He advised the semi was behind the truck and given the white truck went he would
have had the right away next. Justin advised he started to go and saw that the semiwas
coming toward him. He thought the semi would stop but instead it ran into Bis vehicle and
forced him wp onto the side walk, | took pictures of the scene and provided both parties with a
red tag and case number. | guestioned Paul about the white truck that would have been in
front of hm and he denied that there was any vehicle in front of him. There were not witness
that stayed on scena. | explained to both parties that | would make a report of the incident and
they could explain 1o their insurance what happened.”

3 Hamer v. Duffy
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Work Performed

The following waork was performed by myself and/or my staff to assist in the analysis of this
collision:

« Materials received were reviewsd.

¢  Police materials were reviewed,

»  Correspondence was written,

s  Personal conversation with Justin Hamer on 01-18-2021.

s Wehicle specifications were abtained.

¢ Internet aenals were obtained.

# The site was inspected, scanned with a Faro 3D scanner, and photographed on 12-15-
2020,

= Lcale scene diagrams were created,

» A damage analysis, vehicle dynamics, sightling, impact configurations, and Etrajectory
analysis was considered/conductad.

¢ Preliminary time/distance analysis was performed.

I reviewed the Lincoln County Sheriff's photographs and observed the Chevrofet was struck on
the driver side near the C-Fillar. The damage to the truck was Incated at the driver front
corner. The damage is consistent with an angled impact and the Chevrolet would have rotated
counterclockwise after the impact. | was unable to locate any physical evidence on the
roadway that was visible In the photographs to identify the exact area of impact.

The drivers in this collision both provided recorded statements to an insurance company, Mr.
Hamer has been deposed however Mr, Duffy has not been deposed. The available statements
and testimony had several discrepancies including the lanes of travel of the vehicles, whether
there was another vehicke that turned before the straight truck, and whether any evasive
maneuver was performed.

Using the scan data obtained from the site inspection a diagram of the scene was created. |
was not able to inspect either vehicle in this case so similar vehicles were used to depict those
inwolved in this case in the dizgrams. Several diggrams were created to represent the
statements of the drivers and the approximate distances to reach impact based on their
statements.

Both drivers stated they had proceeded into the intersection after coming To a.complete stop.
In every case, it can be seen the straight truck driven by Mr. Dutfy had further to travel to reach
the area of impact. Mr. Duffy's trueck is not capable of accelerating as quickly as the Chevrolet,
Had the Chevrolet accelerated at @ normal rate of 4.8 ft/se¢/sec over a range of distance
between 120 - 135 feet, it would have taken between 7.0 and 7.5 seconds for the Chevrolet to

4 Hamer v. Duffy
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reach the area of impact from the stop bar accelerating from a stop. Even at @ more rapid
acceleration for the straight truck {3.22 ft/sec/sec) it would have taken between 10.0 and 10.5
seconds for the truck to have reached the area of impact due to its greater distance ard ssower
acceleration rate.

In my personal conversatihon with Mr. Hamer, he indicated he thought the truck had beenin the
through lane and did not realize it was in a left turn lane, Based on the topography of the
intersection, it is ikely the truck had moved straight forward for some distance befare it
needed to turn left through the intersection. This is due to the long travel distance from the
stop bar to the entrance onto the interstate. Based on the amount of time it would take the
Chevrolet to reach the area of impact, the approaching yellow Chevralet was visible and able to
be perceived as it approached. Mr. Hamer stated he accalerated normally to traverse the
intersection. Kr. Hamer stated he attempled to avaid the turning truck by steenng right
indicating he had completed his perception/response and initiated an evasive tactic,

lutilized a software program, LORR®, to analyze the average perception/response time (FRT) of
drivers faced with a similar path intrusion as this case. The average PRET was 1B seconds for 2
turning driver with an overall average PRT of 2.3 seconds for all drivers. The 85" percentile was
3.3 seconds. The average for a non-tuming driver was anly slightly less, 2.2 seconds, and fora
driver faced with a vehicle turning across their path it was 2.5 seconds. The 85 percentile was
3.0 seconds. Exhibite 2 = 3 are screenshots of the analysis results.
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Exhibit 2; LORR analysis of PRT for the subject vehicle not turning
] Hamer v, Dufly
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Exhibit 3: LORR analysis of PRT for the subject vehicla turning

As stated earlier, using a normial acceleration rake for the Cheveolet, it would have taken
between 7.0 - 7.5 seconds (o repch the area of impact, Using the average PRT for & turning
viehicle of 2.6 seconds, this would have left 4.4 = 4.9 seconds for Mr. Duffy to respond to the
Chevrolet. Mr, Duffy in his recorded statement to United Fire Group insurance stated he had
seen the Chevrolet stop at the stop bar®, therefare be was aware of its presence.

As discussed earlier, the Chevrolet was Impacted on the driver side near the C-Pillar which is
located just ahead of the rear tire. Based on data in AutoStats, it is approximately & feet from
the rear bumper to the base of the rear window which is located at the area of impact. Based
on my calculations, the Chevrolet would have been traveling around 23-24 miles per hour
having accelerated at a normal rate. This equates to around 35 fifsec. The Chevrolet would
have needed less than 0.2 seconds to travel the 6 feet to clear the front end of the truck,

! Duffy Wnited Fire Group statement, p. 5
6 Hamer v. Duffy
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Opinions and Conclusions

The fellowing opinions and conclusions are based upon my apalbysis including my calculations,
iy review and analysis of the information provided, my review and analysis of the information
chtainsd by my staff, my education, my Uraining and my experience. These opinions are toa
reasonable degree of accident reconstruction and scientific certainty, My current Curriculum
Vitae, which outlines my training, education, certifications and experience, my fee schedule and
my testimony listing are included as "Attachment 5" to this report. Any of my work product
imay be used as demonstrative exhibits intrial. My opinions may be supplemented if new or
additional information should become available,

1. Based on my analysis, Mr. Paul Duffy was situationally inattentive to the approaching
Chevrolet,

Z. Based on my analysis, using an average Perception/Response time, Mr. Paul Duffy bad
between 4.4 -4.9 seconds to respond to the approaching Chevrolet and avoid this
collisian.

3. Besed on my analysis, Mr. Dulfy failed to yvield to an approaching vehicle while in an
intersection making a left turn.

4, Based onmy analysis, Mr. Duffy viclated South Dakota statute 32-26-19, Left-lurning
Wehicles = Right-of-way of Oncoming Vehicke.

Discussion
It should be poted that as of the date of this report, | have not inspected either vehicle.

My opinions may be supplemented andfor changed if additional work Is requested, approved,
performed and far if additional information becomes available.

Best Regards,
ioat o L Sl
Michael A, DiTallo
!
7 | Hamaer v, Duffy
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Attachment 1: Scene Dlagram showing estimated travel distance based on statement of Mr, Hamer,

B Hamer v. Duffy
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Attachment 2: Scene Diagram showing estimated travel distance based on statement of Mr. Hamer
and final rest positons,

q Hamer v. Duffy
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Attachment 3: Scene Diagram showing estimated travel distance based on statement of Mr. Duffy.

10 Hamer v. Duffy
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Attachment 3: Stens Diagram showing estimated travel distance based on statement of Mr. Dulfy
gnd final rest positions.

11 Hamar w. Duffy
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ADAM GRILL

Atlantic Pacific Resource Group

1236 Cordova Street

Billings, MT 59101

406.248.2766 | Adam@LewGrill.com

PROFESSIONAL BACKGROUND

Ralzed in a family enviconment that centered on truck driving and truck driver training, | have
worked around large commercial vehicles and studied the intricackes of commercial vehhcle
fransportation among the bast in the indusiry, | received my certification as a cammercial vehicla
operator in 2005, | held 3 COL with endorsernents for hazardous matenals, tankers, double trailers,
triple trailers, passenger buses, and school buses. | am certified for forklift operation, operation of
lanper combination wehicles (LCVs), orane bost and rgging, aerial manfift, telehandler, and heawy
equipment including paylosders and mator graders. | am 8 certified pilot car operator and flageer
through Gulf Coast Community Collepe in Panama City. Florida.

For gight years | served in the US Arvry and US Army Kational Guard whers | was called upon to
tesch truck and heavy vehicle operation and driver safety, among other duties. | am currently an
active treck driver, and an associate of Atlantic Pacfic Hessurce Groug. | have formal eruck dewer
training and edwcation from Sage Technical Services, MT3 Freight, the United States Army, the
Mentana Arimy Malionel Guard, and the Smith System Driver Improvemant Institute,

My family experience and Bfestyle hava always centered on the instruction and aperation of heawy
equipment and tractar-tradlers, | currently serve as a brucking consultant and manage the fleet for
Lewe Grill Specialized Services. | have also assisted im over 8 dogen spedial studies and trucking
projects covering safety procedures as well s time and motion studies including visibility From CMy
drivers' point-of-view, starting/stopping. turning, and various other aspects of ssfe and efficiant
trucking operation. | have waorked in verious capacities at Sege, including classroom instructor, off-

road driving range knstructor, and on-road skllls instructor,

EXHIBIT

|y
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Aan GRILL PAGE 2

I hawe over 14 years of combined experience 84 a truck deiver, forklift operatar, heavy equipment
aperator, industrial machinery operator, truck-driving Instructor, deck supervisar, truck-driving
consuttant, and accident investigator, | am a current member of the Transportation Ressarch Board
of the Maticral Avademias, Owner- Operatar Independent Drivers Assaciation, Trockload Carrier’s
Asgaciation, Montana Contractos's Astoriation, Montana Maobor Carriar's Assacistion, and the
American Trucking Assockation. | kave participated in educational training at the Americanr Trucking
Asgaciations Technolagy and Maintenznoe Council. | am currently working an a project for the
Faderal Motor Carrler Safety Admimistration relating to the testing protoced for Electronic Lagging
Devices (ELDs) as required wnder the proposed rulgmaking.

Pty current focuses include trainkng and swperwseon of trudk drvers, training instructors, and
warehousing s1aff, fleet management for Lew Grill Specialized Services and The Legacy Intermational
Carporation, freight hauling and truck/trailer transpastation, truck and driver dispatching, speciat
projecta for various fleet, industry, and government entities, and the development of educational
programs for commercial drivers, equipment operators, and industry professionals, as well as
superdizor for the motor carrner and broker selationships invabeng &tiantic Pacific Resource Group
and The Legacy International Corparation with outside brokers, shippers, moator carriers, and othars,

| hawve expenence in fruck accident ‘nvestigation, wehicle dynamics, and acoident reconstraction
from the Legacy Corporation. | have westified in liigatian matters where | have qualified as an exper:
eanearning safe aperaton of commmerdal mator wehicles and the standard of care of commercial
vehick: operabors and matar carmiers. | have operated a eomrmarcial vahicle in AL AT, AR, CA, CO, CT,
DC, OF, FL.GA, 1D, L IM, LA, K5, KY, LA, ME, BD, MA, M1 MM, M5, MO, MT, NE, NV, NH, K1, MM, NY,
ME, ND, OH, DK, OR, P&, BRI, SC, 50, TH, TX, UT, VT, VA, WA, WV, W, WY,

F:h_ruil'r 14, Hd -
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AlbAM CRILL

WORK EXPERIENCE

The Legacy Corporation International, Billings, MT

Warchouse Manager, Safety Supervisor, Training Supervisor, FMCSA Consulting
Create and maintain policies and programs for warshousing, industrial

safety programs, CWV driver training schaal, IV driver training curricubum
development, CASV Instructor hiring and management, and special projects

for flmet, industry, and government,

Atlantic Pacific Resaurce Group, Inc./Lew Grill Specialized Services, Biflings, MT
Truck Driver, Forklift Dperator, Dock Supervisor, Consultant

Setup and management of broker operations and freight operations

Accigent analysis and trucking litigation consviting, treck driving

assignments, transportation studies, special projects, truck and trailer
ranagement, training program developmeant and faciklitation, varsous DOT
projects for the Feceral Moter Carrier Safety Administration. Assistance in
various truck-driving Investigations, time and motion studmes, lwrning

studies, visibility studiaz, and human factors tests.

BATS Freight, Dillings, MT

Truck Driver, Forklift Operator, Dock Supervisor

Local and regienal LTL operations using 4 to B-axle tractar/trailer
cambinations including doubles/triples, straight trucks, and iift gate
operations. Forklift and dock work including laaging/uniloading of trailers,
freight staging, and warehousing. Dock aperations management inchuding
truck deiver dispatching. manifesting, warshousing oversight, customer
ralations, and forklift eperator management.

Briggs Distributing

Truck Driver

Local and regional truck driving and fft gate operations, custamer rélations
including bill ef lading management and cash/chack/credit recevables,

Sage Technica® Serwices, Billings, MT

Truck Driver, Truck Driving Instructor

Classroom, lak, range, and public road truck driving instruction on various
trackorfirailer combinations,

PAGE 3

2014-Currant

2003-Current

2010-2016

2008-2003

2008-2013

T

February 14, 2030

Filed: 12/6/2021 1:44 PM C5T Lincoln County, South Dakota 41CIVZ0-000243



ADAM GRILL FAGE &

US Areny Matlonzl Guard, Mantana

Chemical Speciafist, Truck Driver/Heavy Vehicle Operator 2007-2014
Warious mdtary duses inchuding specialized hazardous materials and

chemical training, equipment havling, mdlitaryfelvillan driver relations,

driver sefety, truck-driving operation, close quarters backing/maneuvering.

CEQ Distrinuting, BilEngs, MT

Truck Driver 2006
Local and regicnal truck driving operations Customer relaticns inclaging bill

of lading management and cash/check//credit recelivablas.

SPECIAL PROJECTS, RESEARCH, TRUCK DRIVING, AND INSTRUCTIONAL
ASSIGNMENTS

Legacy International, Assessment of Safety Technobogies in Trucking. 2016-Current

ELD's, tire pressure monitoring (TPRS) and tire pressure balancing systems,
fuel efficlency mondtaring; remote truck and driver vides monitoring,
sateflite-based tracking, mobie communications/talematics/dicpatching,
real-time parformance alerts, lane departure waming, fonwand cafliskon
warning, pedestrian and bicycle path intrusion warming, GPS mapging, CMY-
to-ChAY communications.

Special Project = Vehicle Control Test 2019
Testing in conjunction with a CMV crash to cemonstrate the capabil ties

and Fmitations of a combination commercial vehicle in nangating

various hill grades salely withoul applying brakes.

Mirror Adjustment and Blind Spot Study 2018

Testing to determine the visibility limitatians of various mirror sets,
including the ientifecation of bond spots through proparly adjusted convex
mirrors, west coast mirrors, and lender minrors

Backing Test 2018

Testing ta determineg safe and efficent backing speads, as well 25 spaco
limitations to perform 90-degree back maneuvers,

Fiebruary 14, 2020 -
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Alvam GRILL

Stopping Distance Test

Stopping tests of various empty and fully loaded tractor-trailer
cembmations within measured distances at various speeds for the purposes
of assossing efficacy of braking components, including ABS,

Special Project = Vehicle Control and Driver Perception

Testing in conjunction with a CMV crash to demonstrate the timing and
limitations of a combination commertial vehicle as i relates to 90-degree
backing Irto & driveway. Evaluated the tims and spece reguirements
necessary to safely and reatonabiy complete $Uch manesuvers.

USDOT Project

Aszicting on USD0T project relating to ELD required testing provocol and
procedures to meet the federal rule for Electronic Log Device testing.
Providing subject matter expertise on the user experience of warking with
ELD s, assmting with the infarmation gathered for EMCSA, and providing
trucks and driver services for use a3 a real-ume test

Stopping Distance Study

Stopping tests of varkous emply and fully leaded tractar-trader
combinaticns within measured distances at various speeds for the purposas
of assessing efficacy of braking components, Including ABS.

Time and Motion Study

Time and distance testing for left and right lane change maneuvers with a
tractar and 53-foat semd-rallers

Time and Motion Study

Tirme tosting for varicus keft-turn, righl’-!m‘n, and lane change mEncuvers
with a 48-foot and 25-fpat set of doubles.

Visibility Study

Study testing various forward and lateral visibilty factors from the driver
seat of a tractor,

Truck Driving Investigation

investigation measurlng U-turn distances and space requirements for @ 5-
axle tractor/53-doot trailer combination

PAGE &

2018

2014 - 2017

2017

2016

2015

2014

2013
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ADAM GRILL PAGE &

Truck Driving Investigation 2013

Driving to and from Houwston, Texas tor the purpose of recreating possibie
drlving routes n canjunction with an accident Investigation,

Truck Driving Investigation 2011
Mighttime visibality study on 40 wast of Kingman, Arizona
Truck Driving Investigation 2010

Drove a 5-axle tracton/53-foot trailer combination te, from, and during an
investigation of right-turn visibility factors. Fitmed truck drivers, mirrors, and
streets for the purposes af measuring and studving right-turn wishdlity.

Velocity Investigation 200B

Investigation of velocity ranges of commercial vehicles as @ function of gear
selection at low engine speed versus top govermed speed.

Time and Motlon Study 2008
Stughy and reconsbruction of CAMY movements usig low gears from a

stopped position

Stopping Distance Investigation 2007

Stopping tests of a fully loaded tractor-trailer within messured distances at
warkous spoeds

Time and Motion Study 2005
Right-turn study of S-axle tractor-trailer.

Visibility Study 2005
Visibility measurement study regarding mirror use of traclos -lrailer,

Time and Spead Study 2004
Study of various complex truck transmissions in all gears,

Time and Motion Study 2004

Right-turn siuedy testing the recognition and feel of ractor-traller off
tracking.

February 14, 2020 n

Filed: 12/6/2021 1:44 PM C5T Lincoin County, South Dakota 41CIVZ0-000243

00a2



Anam GRILL

Visibllity Study
Visihility study of truckftractor ight side port window.
Load Study

Study on various loading technigues and Foad shifting patterns,
Visibility Study

Study testing driver visibifity at acute angle intarsections and spedal
soenarios such as rallroad crossimgs and freightfvard entrances and exits,

SPEAKING ENGAGEMENTS AND PRESENTATIONS
Speech and Presentation, Colorado Trial Lawyers Association
Speaxar and presenter on recegnizing distinct issues in trock acciderts, as well

as understanding key companents that define 3 momor carrier and CMY,

Speech and Presentation, Workhaorse Seminar, co-panelist and speaker
Speakar and presenter on brokear laklldy, truck crash parties and their
relatignships, understanding motar carrier decuments and their importance

to truck crashes, and key issues in truck accidents, Florids Justics

Association, Odando, Florida.

Speech and Presentation on Broker Lability, co-speaker
Presentation on broker liability and understanding the brokerfcarrier
process from procurement to payment. 360 Advocacy Group, Las Viegas,
MNevada.

Speech and Presentation on Broker Liability, co-speaker
Presentation on broker lability and understanding the beoker fcarrier
process from procurermem Lo payment. Pnimeryss Defense Instivute, Las
Vogas, Nevada

Speech and Presentation on Accident Preventability and Fault Analysis
Whitewood Transpertation Annual Comvention, “Accident Preventability,

Fault & Maghgence”, 8illings, Mantana. Presented on fault analyss and
techniques for recognizing and determining preventability,

Speech and Presentakion on Accident Scene Breakdown

Speech on atcident scene breakdown, standard procedures, hazards, and
effective practices condusted for insurance agencies, motor cartiers, angd
drivers.

PAGE T
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2019

2019

2018

2017

2016
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ADAM GRILL

LICENSING, CERTIFICATIONS, CONTINUING EDUCATION

Commercial Griver License with endorsements for hazardous maierials,
tankers, dauble trailers, triple trailers, passenger buses, and schoal buses.

Morth American Transportation Managoment Instibute’s (NATMI] braining
program for Certified Safety Suparvisor

MATH training program for Certified Direcior of Safety

Mational Safety Coundl's Defensive Driving Safety Training for Professional
Truck and Vian Drivers.

Ligensed Trusted Agent — Transportation Security Administration

Cartified First Dbserver — Transporiation Security Ad ministration;
Certificates for highway worker, tnuck rental, general trucking, over-the-
road bus, schaol bus, and general parking.

Trimble ELD and Fleet Manager Workshop and training course, Minmetorka,
Minnesata.

Skid Pad Training and Defensive Drindng Assessment, Acton, Montana
Telehandier Certification Course, Billings, Mantana

Aerial Man Lilt Certification Course, Billings, Montana.

Farklift Certification Course, Billings, Montana

Crane Holst and Rigging Certification Course.

Transportation Worker |dentification Credential [TWICL Security diearance
coertification by the .5, Departrment of Homaeland Security for unescored
access to secure areas of facilties and vessels regulated under the Maritima
Transportation Security Act (MTSA).

Truck and Bus Safety Subcommittes Meeting, Transportation Research
Board of the Nationad! Aeademies (TRB), Washington D.C

Technology and Maintenance Councl research and forum education,

Pilet/Escort Driver & Flagging Certification for Dversize and Super Loads of
extreme weight & dimension, Gulf Coast College, Panama City, Florids,

Truck and Bus Safety Subcommities Meeting, Transportation Ressarch
Board of the Mational Academees [TRB), Washington D.C

Distracted Drving certificate of traiming, Smith System Driver Improvement
Institute.

FASE®

2005-Current
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2020
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2014

2016
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ADAM GRILL PAGE ®
Truck Forwasd Motion certificate af traiming, Smith System Orivers

Improvement Institute, 2014
LSDOT fFederal Botor Carrier Safety Administration safety audit on Atlantic

Pacific Resource Group dfBbfa Lew Grill Specialized Services. 2014
Forkliit safaty certification and trafning, MTS Freight, 2015
Heaawy equipmant aperation cestification and trasning. 2011
LOW trainimg, MTS Freght 200
LEW Certrfication, Sage Technlcal Services. 2008
Certified Driving Instructor, S5age Technical Servicas, J00E
U5 Army Heawy Vehicle Operator's License. FLETH
Tractor-Trailer Driver TTD 150 certiticate of training, Sage Technical

Seryices, 2005
Certificate of Attalnment, FTCL 2005
Safety Management Councll certificate of driverdispatch relatsons, 5age

Technical Sarvicas. F05

MEMBERSHIPS

= Transportation Research Board af the National Aeademies laffiliate membear);
«  Trucklosd Carrier’s Associaton;

« Montane Contractoer’s Association;

«  National Safety Couneil

«  Uwner-Cperators Independent Driver Association;
«  American Tricking Sssociation,

= Montana Motor Corriers Assocation

EXPERT WITNESS TESTIMONY BY TRIAL OR DEPOSITION

DATE CAPTION STATE CASE NO.
09/16/2015 Paulette Hanson v Perry Keyes, et al. Wi 14-Cy-208
12/10/2015 Angela Thamas vs Ricardo Hernandez, et al, ™ CV 14-09-526
03/0R, 2016 Heacock va Frite Lay, et al W 18-2-2 T4 13-F-55 8
05/04/2016 Trejo vs Raja Trucking = DC-15-04B42
12/29/20406 Westan vs Seny Music Ik L0714 L 3672
0119 2017 Snider ws ASF Intermadal, 21 al LA 2:ldcw2132
o5i31/2017 halevanyl vs Morth American Fipe Corp. Wi 3:15-o-00548
Q72 0Ly Abiton vs. E & D Trucking, et al. iL 14 L0973
0822/20017 Asbate v, Bossier Parish School Board, et al L& 146,133 -E
10/09/207 Rogers vs Meads and A-1 Chipseal Cor 201BCVI4SES
011042018 Cantu ws Wh Tracking, et al, T 2016-83353
Febrisary 14, 2020 -
o0es
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ADAM GRILL

08/02/2018
09/18/2018
10/10/201E
10/25/2018
11/15/2018
04/03/2019
05/16/2019
06272019

Amick vs Californéa Fleet-Car, @t al,

Murray vs AkB Hardwood Flooring, et al.

Turner, €t &l ve Boawling Trucking, of al,
Perez vi K&B
Hamilton vs Western Disposal

burray vi A% Hardwoad Flooring, et al,

Burciaga vs Hightower
Pewers vs Cenbral Transpart

CA

Ky

T
IL

MY
oK

FACE 1D

CIVDEI703652
16 L7550
1G-CI02 26
11702610
170206725

16 L7570

A 16 FIATT4-C
C1-200.7-03532

Febe wary 14, 2020

0066

Filed: 12/6/2021 1:44 PM CST Lincoln County, South Dakota 41CIV20-000243



Dynamic Safety L.L.C.

Curriculum Vitae of Michael A. DiTallo

Employment History

0903 to Fresent  Dynamic Satety, LLC (formerly Dynamic Satety, Inc. ), Consultant
Lake Furich, linois
An indepandent consulling company oflering senvices to industry,
govemnmment, [aw enforcament, insurance companies, the lagal field
and the private sector. Services offered include accident
raconstruclion and vehiclke systems analysis. Responsible for
accident investigation, accident reconstruction, 20 and 30
computer accident reconstruction and simulation, vehicle
inspections, crash lesting, standards research, video and
photographic analysis, technical reports, triai exhibil preparation,
technical assistance and consulting.

1200 to Presant  Northwastern University Center for Public Safety (formedy
1994 to 1986 Morthwestern University Traffic Instilute), Adjunct Facully Member
Evanston, Minais

Responsible for developing and presenting educational program in
traffic accident Investigation and reconstruction,

Classes taught nclede:

Bosch COR Technician Level 1

Bosch COR Technician Level 2

Accident Invesfigation 1

Accident Investigation 2

Math & Physics for Traffic Crash Raconstruction
Vehicle Dynamics

Traffic Crash Reconstruction 1 (TCR 1)

Traffic Crash Reconstruction 2 (TCR 2)

Traffic Crash Reconsiruction 3 (TCR 3)

Iraffic Crash Reconstructon Refresher e

5

Itain Offace: 1400 Ensell Road, Lake Zurich, IL 60047 Phorne: B47-550-8560 Fax: BAT-550-8529
Offices Located in Loz Vegas, Nevada — Reno, Nevada — Sun Prairle, Wisconsin — Mendon, Massachasotts

wiswe, dymamicsafelyl k. com
HE
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10/17 to Present

01/04 to 10407

04103 to 0504

06/02 to 003

12/00 to 06/02

Employment History, continued

Motoreycle Crash Reconstruction

Heavy Vehicle Accident Reconstruction

Hit & Run/Pedestrian Reconstruction

Lamgp Examination

Total Stations Mapping/Surveying

Preserving and Analyzing information From Heavy Vehicle

EDRs

Traffic Crash Haconstruction for Enginears

=« Specalized Accident Reconstruction
(Ford and General Motors)

« Computerized Traffic Accident Reconstruction 1

« Introduction to EDCRASH ([COMPTAR 1)

= Computerized Traffic Accident Reconstruction 3
Introduction to EDSMAC (COMPTAR 3)

« Computerized Traffic Accident Reconstruction 4
(COMPTAR 4)

= Microcomputer Assisted Traffic Accident Reconstruction
(MATAR)

« Traffic Management (for the School of Police Slaff and

Command)

Collision Safety Institute, Instructor
League Ciy, Texas
Classzes taught include;
« Advanced Pedestrian Crash Reconstruction

The Village of South Barrington Police Department, Pari time
Police Officer, Traffic Accident Reconstructionsst
South Barmngfon, Winois

Island Lake Police Department, Part time Police Officer, Traffic
Accident Reconstruciionist
fsland Lake, Iinois

DiTallo & Associates, Principal Traffic Accident Reconstruction
Consultant
Long Grove, fiinois

Fricke Cooper Engineering, LLC, Principal Traffic Accident
Reconstruction Consullant
Lake Zurich, Minois
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Employment History, continued

11/96 to 12100 Morthwestern University Traffic Institute, Associate Director,
Accident Invastigation Division
Evansion, inois
Consultant to law enforcement agencies, attomeys and other in the
area of lraffic acedent investigation and reconstruction,
Responsible for researching and writing technical publications.
Responsible for supervision and training of adjunct staff in the area
of traffic accident investigation and reconstruction. Responsible for
technical support for an indeoendent study course called Algebra: A
refresher course for traffic accident imvestigation.

1996 to 12/00 DiTallo & Associates, Principal Traffic Accident Reconstruction
Consullant
Long Grove, liinols

02595 to 00/96 Rampart Investigation, Accident Reconslructionist Consultant
Campbel, California

11180 to 11/96 The City of Sunnyvale Department of Public Safety,
Public Safety Officer
Sunnyvale, Califarmia
Traffic Officer, Major Accident Investigator, Field Training Officer,
Background Investinaior, Deparmeant Instructor, Desk Officer
Also taught classes including:

Accident Investigation
Accident Reconsiruction
Firzt Alg

CPR

Field Training

5/B8 to 11/80 The City of Newark Police Department, Police Officer
MNowark, CA
Traffic Officer, Major Accident Investigator, Department Instructor
Classes faught include:

Accident Investigation
Accident Reconstruction
First Aid

CPR
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Employment History, continued
1983 to 1988 The City of Santa Clara Police Department, Ressrve Police

Cfficer, Police Senior Cadet, Polica Cadet
Sania Clara, CA

Continuing Education

“Traffic Crash Reconstruction Conference”, IATAI, Springfield, INinois, October 9-11,
20489

“Motorcycde Crash Reconstruction Seminar”, IATAI Springfield, lllinois, Oclober 7-8,
2019

“2018 EDR Summit”, Collision Safety Institute, Houston, Texas, March 4-6, 2019,

*Crash Dala Retricval Train the Trainer Courze”, Collision Safaty Institute, Houston,
Texas, March 3, 2019,

*2018 EDR Surnmit®, Collision Safety Institute, Houston, Texas, March 5-7, 2018.

"Crash Data Retrieval Train the Trainer Course”, Collision Safety Instilute, Houston,
Texas, March 4, 2018

2018 SATAl Winter Conference”. Southwestern Association of Technical Accident
Investigators, Inc., Glendale, Arlzona, Janoary 25-27, 2018,

2017 ARC-CEI Crash Conference”, Las Vegas, Mevada, September 2017,
"2017 CLM Midwest Conference”, Chicagao, Ilnols, June 15-16, 2017.
2017 EDR Summit”, Collision Safety Institute, Houston, Texas, March 6-8, 2017.

"Crash Data Retrieval Train the Trainer Course”, Coellizion Safety Institute, Houston,
Texas, March 5, 2017.

"L.LORRE User Forum 20177, Mashville, Tennessee, February 2017.
2016 ARC-CSI Crash Conference”, Las Vegas, Nevada, May 2016,
*Bosch COR Tool Product Summit”, Santa Barbara, California, March 7-9, 2016,

“Crash Dala Retrigval Train the Trainer Course”, Collision Safety Instilute, Houston,
Texas, January 24, 2016,
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Confinuing Education, continued

“2018 Crash Data Retrieval User's Summit”, Coflision Safety Institute, Houston, Texas,
Januarny 20186,

“FARC Laszer Scanner Training and User Certification”, FARO Technologies, Laka
Mary, Florida, March 2015,

“FARC Focus 3D Scanner Cerdification Program®, FARO Technologies, Lake Mary,
Florida, March 201 5.

“Crash Data Retrieval Tramn the Trainer Course”, Colision Safety Institute, Houston,
Texas, January 25, 2015,

“Acceleraton and Vericom Familiarization®, Vericom Computers, Inc., Lake Zurich,
[lhinois, November 2014,

“Laser Scanner LS", FARO, Los Angeles, California, Oclober 2014,
“ideo V-Box Training”, Racelogic USA, Farmington Hills, Michigan, July 2014,
"2014 ARC-CS| Crash Conference”, Las Vegas, Nevada June, 2014.

"Crash Data Retrieval Train the Trainer Course”, Collision Safely Insttute, Houstan,
Texasg, January 26, 2014,

“Midwest Assodation of Technical Accident Investigators Annual Meeting and Training
Seminar”. Midwest Association of Technical Accident Investigators, Wisconsin Delis,
Wisconsin, June 10-12, 201 3.

"2013 Crash Data Ratrieval User's Summit”, Colision Safety Institule, Houston, Texas,
January 2013,

"CAZRS 2012 Fall Conference”, California Association of Accident Reconstruction
Specialists, South Lake Tahoe, California, November 1-3, 2012,

“Bosch COR Tool Preduct Summii®, Plymouth, Michigan, October 23-25, 2012

“26% Arnual Traffic Crash Reconstruction Conference”, llinals Assodation of Technical
Accident Investigators, East Pearia, lllinois, Septembaer 20, 2012,

*2012 ARC-CSI Crash Conferenca”, Las Vegas, Nevada, Juna 5 2012,
“Crash Dala Retrieval Data Analyst” Northwestern University Center for Public Safety,
Evanstan, llinois, May 2012,
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Confinuing Education, continued

"MSP 2011 Advanced Insurance Fraud Seminar”, Bloomingdale, linois,
Movember 2011,

"Bosch COR Tool Product Summit”™, Plymauth, Michigan, November 2011,

“Tractor-Trailer Driving Training, Sage Corporation, Billings, Montana, September
2011.

“2011 ARC-CSI Crash Conference”, Las Vegas, Nevada, May 2011,

“Bendix Brake Training School®, Bendix Spicer Foundation Brake LLC, Huntington,
Indiana, April 2011.

“Advanced Crash Reconstruction Utilizng Human Factors Rezearch”, Norhwestem
University Center for Public Safely, Evanston, llincis, Marzh 2011,

“Crash Data Retreval Trainer/Mentor Training”, Collision Safety Instilute, Houston,
Texas, January 2011,

2011 Grash Data Retreval Usar's Summit”, Collision Safety Institute, Houston, Texas,
January 2011.

‘Maotoreycle Electronics and ERI Systems”, Harley Davidson Univarsity, Milwaukee,
Wisconsin, Decamber 2010.

“Accessing and Interpreting Heavy Vehicle Event Data Recorders™, SAE International,
Cerritos, Calfornia, December 2010,

“Crash Reconstruction Utiizing Human Faclors Ressarch®, Crash Safely Solulions,
University of Massachusetts, Amherst, Massachusetis, October 2010.

“2008 Crash Dala Refrieval User's Conference”, Houston, Texas, January, 2008,

“Highway Vehicle Event Data Recorder Symposium’, SAE Internabional,
Washingtor, D.C., September, 2007.

“MapScenes Upgrade to 2006 and Advanced Technigues Class™, C51 Mapping Inc.,
Hoffman Estates, llinois, December, 2006.

“Operator Computer Based In-Service Training Program for the Alco-Sensor FST",
South Barrington Police Depafiment, South Barrington, Flinois, November 10, 2006.
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Comntinuing Education, continued

"Crash Data Retrieval (CDR) Data Analyst Cenification Course”, Collision Safety
Institute, Ovarland Park, Kansas, July 2008

*Crash Data Retrieval (CDR) Techniclan Course”, Collision Safety Institute,
Overdand Park, Kansas, July 11, 2006

“Insite 6 Familiarization”™, Cummins Virual College, Hodgking, liinois, January 4, 2006

“‘Caterpillar Electronic Technician (ET) Training for Electronic Control Modules®, Patten
Power Systems Training Cenler, Elmhurst, lllinols, September 14, 2005

“‘DDEC Reporis/Data Extraction”, Detrod Dizseal Training Centar, Detrolt, Michigan,
August 2005

“Fats Il Smulation Training®, North East Multi-Regional Traming, Inc.,
October 22, 2004.

“d0 Hour Law far Police Course®, lllinos Law Enforcement Training and Standards
Board Executive Institute, October 2003

“Photomaodeler Pra 5 Collision Invesligation®, Eos Systems Inc., July 2003

“2003 MapScenes Syclems Technical Training for Instructors®, MicroSurvey,
June 20, 2003

*4 Hour Mandatory Firearms Training”, North East Multi-Regional Training, Ing.,
May 2003

“lllingis Wireless Information Netwark Training”, llincis State Police, May 2003
*3D NURBS Modeling™ Rhino, 2002

“Braking Performance of Heavy Commercial Vehiclas™, 5AE, September 2001
*Crash Dala Retrieval Systems”, Velronix Corporation, June 2001

HVE Forum (EDC), 2001

HVE Forum (EDC), 2000

“PhotoModeler Pro Basic Training Waorkshop®, DeChant Consulfing Services,
Septernber 1999
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Continuing Education, continued

“Wahicke Lamp Examination Workshop®, Midwestem Association of Forensic Sciantisls,
June 1994

HVE Forum (EDC), 1898
Society of Automotive Engineers (SAE) Congress, 19859
"‘Commencial Vehicle Accident Investigation”, J.J. Keller & Associates, March 1998

“Operation and Maintenance of Heavy Duty Vehicle Alr Components and Brake
Systams”, Bendix, Novamber 1997

“Blow Dut School”, Michelin Vetvcle Dynamics, Seplember 12, 1997

"Heavy Truck Roll-Over "97", Forensic Accident Reconstructionists of Oregon, July 1997
"EDC Simulations” Engineerng Dynamics Corporation, January 1987

Society of Automotive Engineers (SAF )} Congress, 15897

“Concepl of Day/Might Visibility™, Institute of Vehicular Safety, December 1996
“Computer Aided Accident Reconstruction / How to be a Successful Expert Witness /
Reszftrainl Systems / Perceplion of Headlamps: Pedesirians Paint of View”,
Southwestern Associalion of Technical Accident Investigators, December 1236
‘PedestnanBicyclist Accdent Reconstruction”, Texas A & M University, April 1896

“Low Speed Impact Dynamics / Human Faclors / PC Crash Presentation”,
Southwestem Associalion of Technical Acodent Investigators, March 1996

*Moulage: The At of Injury Simulation”, Image Perspectives School of Moulage,
March 1996

“Nikon Total Stationing”, Northwestern University Traffic Institute, August 1995

"Computerized Traffic Accident Reconsiruction Introduction lo EDSMACT, Northweastern
Univarsity Traffic Institute, March 19395

“Microcompuler-Assisted Traffic Accident Reconstruction-EDCRASH", Northwestarn
University Traffic Institute, March 1995
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Continuing Education, continued

“‘Computarized Traffic Accident Reconstruction Introduction to EDCRASH",
Morthwestenn University Traffic Institute, March 1995

“Computerized Traffic Accident Reconstruction Introduction to EDCAD", Northwasterm
University Traffic institute, March 1935

"Heavy Vehicle Crash Reconstruction”, Northwestem University Traffic Institute,
February 1985

“Commercial Enforcement Training”, California Highway Patrol, August 1994

"Traffic Accidert Reconstruction [I°, Morthwestern University Traffic institute,
March 1994

“Traffic Accident Reconstruction I7, Northwestern University Traffic Institute,
January 1994

“Vehicle Dynamics”, Northwestern University Traffic Institute, December 1993

"Behavior Analysis Interview & Interrogation Technigues”, Behavior Analysis Training
Institute, August 1993

“Figld Training Officer Seminas”, San Jose Police Department, January 1993
“Background Investigation”, Evergreen Valley College, January 1933

“Fireground Truck Work Strategy & Tactics®, Waterbury Fire Department, July 1892
“Diug Alcohol Recognition Training”, Evergreen Valley College, May 1992

“Sunmyvale Basic Fire Academy”, City of Surnyvale Depariment of Public Safety,
March 1991

“Associalion Leadership Seminar”, Peace Officer Research Assogiation of Califgrnia,
July 1990

“Traftic Accident Reconstruction”, Sacramento Ciy College, Jure 1930
*Advanced Traffic Accident Investigation”, Los Madaros College, May 1930
“Hazardouws Materials for First Respondars”, Los Medanos College, March 1980

“Intermediate Traffic Acoident Investigation®, Los Medanos College, January 1840
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Continuing Education, continued
“Radar Operator”, Sacramento City College, January 1990

"Monadnock PR-24 Defensive Folice Baton®, Monadnock Lifetime Products,
Septermber 1985

"Street Survival ‘82 The Tactical Edge Seminar”, Calibre Press, Inc., August 1588
“Street Survival "89 The Win Seminar®, Calibre Press, Inc., Augusi 19688

*Telecommunications Training — Praciitioner”, State of California Depariment of Justice
Tralning Center, May 1989

“Driver Training”, Los Medanos College, November 1938

"Automalic Pistol Transition Training”, Newarx Police Department, Ogtober 1988
“Chemical Agents”, Evergreen Valley Coliege, September 1088

“Traffic Accident Investigation”, Evergreen Valley College, September 1983

"Basic Police Academy”, Evergreen Valley College, September 1988

"ABC Laws", State of California Depariment of Alcoholic Beverage Conlrol, June 1888
“‘Narcotic Enfercement & Influence”, Gavilan College, December 1986

‘C.AT.C. Defensive Driving”, San Jose City College, Seplember 1986

"Resarve Level I", San Jose City College, February 1886

“Dificer Safely and Survival®, Advanced Officer Training Systems, October 1985

"ABC Laws", Sate of California Department of Alcoholic Beverage Contfrol,
September 1885

“Tear Gas Training for Citizens”, Santa Clara Police Depariment, Decembear 1984
“Resarva Level II", San Jose City College, June 1985

"Reserve Officer Training Leved 1II°, San Jose City College, October 18584
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Certifications and Registrations

Certified FARQ Laser Scanner Trainer, FARO, March 2015

Certified FARD Focus 30 Laser Scanner Opearator, FARD, March 2015

Cerlified COR Systemn Operator, Collision Safety Institute, Evanston, Mlinois, May 2012
Bosch CDR TrainerMentor, Colision Safety Institute, January 2011

Law Enforcement Agencies Data System Less Than Full Access Computar Based
Training Course, llinois State Police, August 6, 2006

Centified Chilz Safety Seat Technician. Certification # TE18613, Certification Date April
2006

Cerified Crash Reconstructionist Specialist, Certification § PTB03351,
State of |linois, March 8, 2004

ACTAR Accredited Traffic Accident Reconstructionist, Registration # 1405, May 30,
2004

Law Enforcement Agencies Data System Less Than Full Access Recertification
Computer Based Traning Course, Ilinois State Police, April 9, 2004

Regisiered Flagger (Hiinois), American Traffic Safety Services Association,
February 11, 2004

Ilinois Law Enforcement Training and Standards Board, Police Training and Standards
Waiver, January 2004

Hazardous Materials “First Responder Operational, Cerlificate # OR44438, The
Governor's Office of Emergency Services California Specialized Training Instilute,
January 13, 1993

Intermediate Certificate, Commission on Peace Offticars Stancards and Training,
July 14, 1802

Fire Fighter 1 Cerification, Cerlification # 023677, California State Fire Marshal,
June 9, 1942

Apparatus Driver/Pump Opesator Certificale, Sunnyvale Depariment of Public Safety,
March 8, 1991

Cortified First Aid & CPR Instructor, Police Officers Standards and Training, April 1990
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Certifications and Registrations, confinued

Basic Certificate, Commission on Peace Officers Standards and Training,
Movember 7, 1980

CMI Intoxilyzer, Santa Clara County District Aftomey Laboratory of Criminalistics
Intoxilyzer 4011 & 5000, Cerification # SA1807, Califomia Highway Patrol,
December 1986

Instructor Basic Life Support, American Red Cross

Instructor Community CPR, American Red Cross

Slandard First Aid, American Red Cross

Basgic Lile Supporl, American Red Crosas

Licenses

» [linois Class D & Class M

« Montana Class A Commercial Driver License (COL) with Motorcycle, Tanker,
Doubla/Triple, and Alrrake Endorsements (through April 2012)

+« (California Class B & M (through 1996)

Professional Associations

Society of Autormotive Engineers (SAE}
Technical Paper Reviewer

Amaerican Sociely for Testing and Materials (ASTM)
Technical Paper Reviewer

MNational Association of Professional Reconstruction Specialisis
Southwestern Association of Technical Accident Investigators {SATAL)
llinals Assoclation of Technical Accident Investigalors (IATAI)

Socety of Accident Reconstructionists
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Professional Associations, continued
Forensic Accident Reconstructionists of Oregon (FARQ)
California Association of Accident Reconstruction Specialiets (CAZRS)
National Society of Professional Insurance Investigators (NSPII)

Midwest Association of Technical Accident Investigators (MATAI)

Preseniations

Guest Speaker al tha 2018 |ATAI Motorcycle Crash Reconstruction Seminar, Rolalional

Momentum Analysis for Motorcycle Crash Reconstruction, QOctober 2019, Springfield,
Wirois

Guesl Speaker at The LEGACY [nternational Corporation, Field Exercises In Dynamic
Testing, Nightfime Recognifion Testing, Foundation Brake Systems, DOT Levels of
fnspection, OWl of Service Criteria, ECM & Other EDRS, July 2019, Biflings, Montana

Guest Speaker &t The LEGACY International Corporation, Field Exercises in Dynamic

Testing, Nighttime Recognition Testing, Foundalion Brake Systems, DOT Levels of
Inspoction, Ouf of Service Criteria, ECM & Other EDRs, May 2019, Billings, Montana

Guest Speaker at 2019 EDR Summit, A Ganerational Review of Colfision Mitigation
Systemns in Heavy Vehicles, March 2019, Houslon, Texas

Guest Speaker at Florida Justice Associalion John Romano's Workhorze Seminar, The
Analomy of a Trucking Cass: Foundalional Basics on How fo Handle, Litigate and Try
Trucking Cases, Spoke on Initial Crash Investigation Processes from a Crash
Reconstructionisis Parspective and EDR, Febroary 19 = 22, 2019, Orlando, Florda

Guest Speaker al llinos Assoclation of Technlcal Acciden! Investigators (IATAI) 32
Annual Traffic Crash Reconstruction Conference, Moloreyele Crash Studies and
Reconstruction Principles, September 28, 2018, Springfield, lilinois

Guest Speaker at CT5 Expert Seminar 2018, Recen! Testing, instrumentation and
Objectives for Motorcycle to Vehidls, Motorcycile fo Bamrier and Vehicle to Pedestrian
Testing, September 2018, Munster, Gammany.

Guesl Speaker at The LEGACY International Corporation, Field Exercises i Dynamic

Testing, Nighftime Recognition Testing, Foundation Brake Sysfems, DOT Levels of
Inspection, Out of Senice Criteria, ECM & Qther EDRs, August 2018, Billings, Montana
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Presentations, continued

Guest Speaker at 2018 Midwest Assoclation of Technical Accident Investigators
Conference, Moforcycie Reconstruclion Technigues, June 18, 2018, Des Moinas, lowa

Guest Speaker al 2017 EDR. Summit, Subans EOR Fvidence: Soffware Traits and Real-
World Exampies, March 2018, Houston, Texas

Guest Speaker at Southwestam Association of Technical Accident Investigators, Ine.
2018 Winter Conference, Pedestrian Colfision Reconstruclion, January 26, 2018,
Giendale, Arizona

Guesi Speaker at ARC CS| Crash Conference, Pedasfrian Crash Reconstruction
Meathodologies, Septembear 2017, Las Vegas, Nevada

Guest Speaker at The LEGACY Intermational Corporation, Flefd Exercises in Dynamic
Testing, Foundation Brake Syslems, DOT Levels of Inspection, Owl of Service Critena,
ECM & Cther EDR s, Saptember 2017, Bilkngs, Montana

Guest Speaker at the DuPFage County Accident Reconsiruction Team (DuCART)
Quartery Training, Heavy Vehicle Crash Reconsiruction, June 15, 2016, Cara! Stream,
Iflinois

Guest Speaker at the 11" Annual New England Fraud Expo, An Overviow of Heavy
Truck Event Data Recorders in Crash Investigation and Reconstruction Today and in
e Future, Jura 7 & B, 2016, Boxborough, Massachusells

Guest Speaker al MAPFRE USA, The Procass of Crash investigation and
Recanstruction, June, 3, 2016, Webster, Massachuselts

Guest Speaker at the 2016 ARC-CSI Crash Conference, Team Leader Molorcycle
Crash Test Team, May 2016, Las Vegas, Nevada

Guest Speaker at the 2016 ARC-CSI Crasn Conference, Motoroycle Crash
Reconstruction Tied Io Crash Testing, May 2016, Las Vegas, Nevada

Guest Speaker at The Bar Association of Metropolitan 5t. Louis, Biack Boxes and
Viehicles: What You MNeed fo Know, March 30, 2016, 5L. Louis, Missoun

Guest Speaker at 2016 SATAI Spring Conference, FARO 30 Laser Scanning and it
Lises in Crash Reconstruction {including a case siudy), March 2016, Las Vegas,
Nevada

Guest Speaker at 2016 SATAI Spring Conference, Updale on HVEDR — Paccar and
Hirio Engines, March 2016, Las Vegas, Nevada
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Presentations, continued

Guest Speaker at 2016 SATAI Spring Conference, Review of Consarvation of Eneray,
Speed from Damage, Delfa-V, and Force Balance, March 2018, Las Vegas, Nevada

Guest Speaker at 2016 CDR User's Summil, Case Study: Oats from & Cardfo-
Motoreycle Crash Test Highlighfing Complementary Reconsfruction Technigues apd
Applications, January 2018, Houston, Texas

Guest Speaker at 2016 COR User's Summit, Application of Crash Data from Non-
Supporfed Ford Velicles, January 2016, Houslon, Texas

Guest speaker at Lake County Major Crash Assistance Team training, June 10, 2015,
Lake Zurich Police Department, Lake Zurich, liinols

Assisted the planning, organization, training, instrumentation and running of a seres of
crash tests for Lake County Major Crash Assistance Team (MCAT). Also was able to be
a crash test driver, expenencing that of a driver in a crash. Seplember 4-5, 2014,
Grayslake, llinois

Guest Speaker at 2014 ARC_CSI Crash Conference, HVEDR: New Engines, New
Software, New Coverage, June 3, 2014, Las Vegas, Nevada

Gueast Speaker at 2013 Midwest Association of Technical Accxdent Investigators, Heavy
Truck Crash Reconstruchion, Jung 12, 2013, Wiscansin Dells, Wisconsin

Guest Speaker at 2013 Midwest Association of Technical Accident Investigators,
Advanced Energy Analysis (Force Balance), June 11, 2013, Wisconsin Dells, Wisconsin

Guest Speaker at 2013 ARC-CS| Crash Conference, Consenvalion of Energy, May 14,
2013, Las Vegas, Nevada

Guest Speaker al 2013 COR User's Summit, An Exsmimahion of Data from “Cleared”
Airbag Confrol Modules, January 23, 2012, Houslon, Texas

Guest Speaker at 2012 Bosch CDR Tool Product Summit, October 23-25, 2012,
Plymouth, Michigan

Guest Speaker at Wnois Association of Technical Accident Investigators 26" Annual
Traffic Crash Reconstruction Conference, Advanced Energy in Crash Reconstruction,
Seplember 20, 2012, East Peoria, lIinols

Guest Speaker at American Association for Justice 2012 Annual Convention, 3 0 Laser
Scanning — A Pamer, July 29, 2012, Chicaga, llinais
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Presentations, continued

Guest Speaker at American Association for Justice 2012 Annual Convention, Vehicle
EDR Technology and Data Appiication, July 29, 2012, Chicago, linois

Guesi Speaker af 2012 ARC-CSI Crash Conference, Ciosing Velocity Analysis, June 5,
2012, Les Vegas, Nevada

Guest Speaker al NSPII Nashville Chapter, Vehicle EOR Technology and Data
Application, December 6, 2011, Mashville, Tennesses

Guest Speaker at IASIU, Vehicle "Black Box™ Technology for lnsurance lnvesiigalors,
MNovember 18, 2011, Downers Grove, llinois

Guest Speaker al N3P 2011 Advanced insurance Frawd Seminar, Vehlcle EDR
Technology and Dafa Application, November 14-15, 2011, Bloomingdale, llinois

Guest Speaker a1 2017 Bosch CDR Tool Product Summit, November 7-8, 2011,
Plymouth, Michigan

Vehicle Event Data Recorder (EDR) Technology and Data Application-Using "Black
Box® data in your investigations, Dynamic Safety LLC, Ociober 12, 2011, Rosemont,
Hinois

Vehicle Event Data Recordar (EDR) Technology and Data Application-Using “Black
Box" data in your invesfigations, Dynamic Safaty LLC, August 11, 2011, Rozemant,
Minois

Guest Speaker at Commercial Auvto Symposium, Vehicle Event Dala Recorder (EDR)
Technology and Datae Applicatfon, July 14-15, 2011, HelpPoint Claims Services by
Farmers, Scollsdale, Arizona

Guest Speaker at Commercial Auto Sympasium, Reconstruction — Simufation with Caso
Examples, July 14-15, 2011, HalpPainl Claims Services by Farmars, Scottsdale,
Arizona

Vehicle Event Dala Recorder (EDR) Technology and Dala Application-Using “Black
Box" dala in your investigations, Dynamic Safety LLC, June 17, 2011, Rosemont, llincs

Guest Speaker at 2011 ARC-CS| Crash Conference, The Relationships of Momentum,
PDOF and Dwifta-V, May 25, 2011, Las Vegas, Nevada

New York Statewide Accident Reconstruction Society (NYSTARS) Accidant

Reconstruction Refresher, March 14-15, 2011, New York State Palice Academy,
Albany, New York
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Presentations, continued

Guesl speaker at Lake County Major Crash Assistance Team training, February 26,
2010, Lake Zurich Polica Department, Lake Zurich, lllinols

Guest Spaaker at the Interstate Trucking Litigation Group Fall 2008 Seminar, Accident
Reconstruction, Heavy Vahicle Downloads, October 3, 2008, Chicago, Wnols

Guesl! speaker al Safaco Insurance, The Process of Accident Investigation and
Reconstruction, June 27, 2007, Hoffman Estates, llinois

Guest speaker at Continental Western Group, Al Scens Phofography and
Measurementsz, May 23, 2007, Des Moines, lowa

Gues! speaker al The Greater Des Moines Claims Managers Council Annual Fall
Saminar, Oclober 2008, Des Moires, lowa

Momentum and Enargy Refresher, Indiana Association of Cerified Accident
Investigators, Seplember 20, 2006,

Guest speaker al Lake County Major Crash Assistance Team training, June 27, 2008,
Buffalo Grove Folice Depariment, Buffalo Grove, llinois

Guest spaaker at 40° Annual lllinols Traffic Court Conference, June 2, 2005, Bradiey
University, Peoria, Ilinois

Guest spaaker at Quad Cities Claimsa Association 2004 Spring Seminar, April 22, 2004,
Davenport, lowa

Guest speaker at 2004 Continental Western Group Panel Counsal Meeting,
March 31, 2004, 5t Louis, Missouri

Guest speaker at The Greater Des Moines Claime Managers Council Annual Fall
Seminar, September 2003, Des Moines, lowa

Guest speaker at 2001 TIDA (Trucking Industry Defense Association) Ninth Annual
Industry Seminar, October 10, 2001, Atlants, Georgia

DL Presentation, Northwastern University Traffic Institute, 1999

DUl Presentation, Northwestern University Traffic institute, 1998
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Crash Test Team Member/Organizer

Planned, organized and managed the running of motorcyde and car-to-car cragh testing
at the lllinofs Association of Technical Accident Investigators Motorcycle Crash Testing
Seminar and Main Conference, Oclober 7-11, 2019, Springfield, llinois

Assisted In school bus crash tests at the 2019 Midwest Association of Technical
Accident Investigators Confarence, June 3-5, 2018, Cedar Rapids, lowa,

Crash Team Member for Moforeyele and Pedestrdan Crash Testing at the CTS Expert
Semenar 21 8, September 2018, Munster, Germany.

Assisted In the planning, organization and running of motorcycle crash tests at the 2018
Midwest Assoclation of Technical Accident Investigators Conferance, June 18-20, 2018,
Des Moines, lowa,

Led the planning,. organization. training, Instrumentation and running of a series of
forward projection pedestrian crash tests at the [liinois Association of Technical
Acridant Investigators Pedestrian Crash Tesling, Juna 1-2, 2018, Lockpart, Minois

Participated in Southwestern Association of Technical Accident Investigalor's 2018

Winter Canference as a crash team member performing low speed and pedestrian
crash tests, January 25-27, 2018, Glendale, Arzona,

Planned, organized and managed 2 bicycle crash lests and 2 pedestrian crash lests
with Collision Safety Institute, October 16-20, 2017, Montreal, Canada.

Planned, organized and managed 17 car-pedestrian crash tests at the 2017 ARC-CS!
Crash Conference, September 18-21, 2017, Las Vegas, Nevada.

Planned, organized and managed 27 motorcycle crash fests at the 2016 ARC-CS|(
Crash Conference, May 23-26, 2016. Las Vegas, Nevada.

Assisted the planning, organization, training, instrumentation and running of & seras of
crash tests for Lake County Major Crash Assistance Team (MCAT). Also was able tc be

& crash test driver, experiencing thal of a driver in a crash,. Seplernber 4-5, 2014,
Grayslake, linois.

Publications

“The Continued Evolution of Event Data Recorders in Crash Reconstruetion”, The Key ~
The Quarterly Joumal of the Noribhwestern Cenler for Public Safely, May 2078
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Publications, continued

“Evaluation of the Mide Slam Stick as a Low-Cost Acceleromeler and Data Acguisition
System for Vehicle Skid Testing”, Collision Magazine, August 2017

“3D Laser Scanners in Crash Testing”, Collision Magazine, August 2017

“‘Maotorcycle Centar of Gravily Dala- Methodology and Reference 2016 ARC-CSJ
Motorcycle Crash Team Pre-Crash Testing”, Collision Magazine, August 2017

3 Diffarent Mathodologies for Delermining the Drag Factar for Molorcycles Sliding on
Their Sides”, Collision Magazine, August 2017

"Evalualion of the MIDE Slarm Stick X as a Low-Cosl Accsleromeler and Dala
Acquisifion System for Vehicle Crash Testing”, Collision Magazine, February 2017

‘Motorcyole Crash Testing: Advanced Bool Camp was Born”, Collision Magazine,
February 2017

A Team Approach to Crash [nvestigation”, Coliision Magazine, December 2015

*Wehicle Undercarrage Scanning For Use In Crash Reconstruction”, FARO Case Shudy,
FARO Technologies, Inc.. May 2015

Traffie Collision investigation, 2014, Northweastern University Centar for Public Safaly

Co-Authored chapter with Brian J, Queiser and Calvin P. McClain, Jr, “Tire Examination
After Motor Vehicle Collisions”

Traffic Crash Reconstruction 2¥ Edition, 2010, Northwestern University Center for
Public Safety Co-Authored chapter “Use of Event Data Recorders in Commercial
Vehicle Crash Reconstruction®

Traffic Crash Reconstruction 27 Edition, 2010, Norhwestern Liniversity Center for
Public Safety Co-Authoned chapter "Use of Event Data Recorders in Light Duty Vahicle
Crash Reconstruction”

Traffic Collision Investigation, 2001, Northwestern Universily Cenber for Public Safely

Co-Authored chapter with Calvin P. McGlain, Jr. “Tire Examination after Motor Vehicle
Cellisions”

Page 1% of 20
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Awards and Commendations
‘Honorable Sarvics”, South Barrington Police Departmant, March 2005
“Exceflent Police Duty”, South Barrngton Police Deparimeant, June 2004

“Cerificate of Educational Achisvemeant®, South Barrington Police Depardment,
June 2004

(1072019
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STATE OF SOUTH DAKOTA ) [N CIRCUIT COURT
.14

COUNTY OF LINCOLN } SECOND JUDICIAL CIRCUIT
TUSTIN HAMER and L1CIV20-.000243
KIM HAMER,
Plaintiffs, ORDER GRANTING DEFENDANTS' |
MOTION T0 EXCLUDE TESTIMONY |I
Ve, OF PLAINTIFFS’ EXPERT WITNESSES, |
ADAM GRILL AND MICHAEL |
EAUL DUFFY end CORNERSTONE DITALLD, PUBSTUANT
POURED FOUNDATIONS, INC., TO SDCL 19-19-702
|; Defendants. |

s e na e

On December 13, 2021, the Courl conducted 2 hearing regarding Defindants Paul Duffy
and Comerstone Poured Foundations, Inc.'s Motion to Exclude the Testimony of Plaintiffs*
Expert Witnesses, Adam Grill and Michael DiTallo, Pursuant to SDCL 19-19-7T02. The hearing
was conducted at the Minnehaha County Courthouse for the convenience of the Court and the
parties, Plaintiffs were represented by their counscl, Seott Hoy. Defendants were represented by
thiir counsel, Mark Amdt.

The Coun, after considering the evidence and arguments of counsel, including the Briefs
of both parties, hereby GRANTS Defendants’ Motion.

Pursuant to SDCL L9-19-702, and exercising the Court’s gate-keeping function regarding
any parties” purporied expert testimonry, the Court hereby finds, based upon the facts of the aulo
atcident that is the subject of this litigation, that Flaintiffs have not met their burden of proof tha
the purporied testimony of Plaintills” experts Adam Unll and Michael DiTalle would provade
any technical, scientific or specialized knowiedge that would assist the trier of fact in

determining which party was ligble/at fault for causing the auto accident,




G 20-2M

Therefore, this Court ORIVERS that the purported testineny of Plaintiffs" experts, Adam
Grill and Michael DiTello will be excluded at Trial.

Dated this | % dayof_Peco B 2021.

BY THE COURT:

" HonorabléJahn Pekas
Circuit Cour Judge
ATTEST;

BTAMANRERSON

(SEAL)




STATE OF 30UTH DAKOTA ) N CIRCUIT COURT

: 88
COUNTY OF LINCOLN j SECOND JUDICIAL CIRCINT
Rk S i ST F Iy |
JUSTINM HAMEFR. and 41TV 20-0HEE243 '
EIM HAMER,
Plaintiffs, ORDER PDENYING FLAINTIFFS' |
MOTION FOR RECONSIDERATION OF
VE, ORDER EXCLUDING TRIAL
TESTIMONY OF PLAINTIFFS' EXPERT
FAUL DUFFY and CORNERSTONE WITNESSES, ADAM GRILL AND
POURED FOUNDATIONS, INC., MICHAEL DITALLO
Defendants.

-

Om November 1, 2022, this Court conducted & heering regarding Plaintiffs" Motion for
Reconsideration of the Court’s prior Order excluding the trial testimony of Plaintifls" expert
witnesses, Adam Grill and Michael DiTallo, pursoant 1o SDCL 19-19-T02. The hearing was
conducied at the Minnehahs County Courthouse for the convenience of the Court and the parties,
Plaintiffs were represented by their counse], Scett Hoy and James Hoy, Defendants were
represented by their counsel, Mark Amdt

The Court, after considenng the arguments of counsel, including the Briefs of both
parties, hersby denies Plaintiffe’ Motion. The Court's December 13, 2021 Order Granting
Defendants’ Motion te Exclude Testimony of Plaintiffa” Expert Witnesoes Adwm Grill and
Michaeel DiTallo, Pursuant to SDCL 19-19-702 remains as the Order of the Court,

Datedthis | dayof Movfmees 2022,
BY THE COURT:
Honorable John Pekas
BRITTAN ANDERSON Lirpuit Coun Judgs
ATTEST: LSNST
Clerk of Courts
ETMD%L_
Deputy Cle
(SEAL)




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

S5k
COUNTY OF LINCOLN } SECOND JUDICIAL ClRCTIT
JUSTIN HAMER and S1CTV20-0002 43
KIM HAMER,
Plamiifls,
ORDER DENYING PLAINTIFES
VH, MOTION TO AMEND COMPLAINT

PALL DUFFY and CORNERSTONE
POURED FOUNDATIONS, INC.,

Defendanis,

EA S e — e I

Ohin Degember 20, 2022, this Court conducted a heanng regarding Plantif¥s’ Motion fo
Amend Complaint. The hearing was conducted at the Minnehaha Coumy Courthouwse for the

conventence of the Court and the parties, Plaintiffs were represented by ther counsel, Scott Hoy
and Danny Ellis. Defendants were represented by their counsel, Mark Amdt and Ryan Redd.
Counsel for both parties appeared remntely vie Loom.

The Court, after considering the argmnents of counsel, meluding the Briefs filed by both
parties, hereby dentes Plaintiffs” Motion to Amend Complaint, dated November 22, 2022, The
Court’s ruling 13 based upon SDCL 15-6-15(a). as well as the Scheduling Order previously
entered by the Cowrt, as well as the prior Pre-Trial Conference conducted by the Court on June
16, 2122, a= well as the two Jury Trial dates previously set by the Count prior to Plaintiffa” filing
their Motiom 1o Amend Complaint.

—_—— BY THE COURT:
Anderyon, Britian E Q k
Clerk Deputy ._,._,.g: SR
r3'$-'::".3'-" Honorable John Pebas
ik Circuit Court Judge
by ATTEST:
Clerk of Courts
By
Deputy Clerk (SEAL)
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PLAINTIFFS® REQUESTED JURY INSTRUCTION NO. 35

The Federal Motor Carrier Safety Regulations also impose duties and
respongibilities on motor carriers and commercial vehicle drivers,

Code of Federal Regulations 49 C.E.R. § 391.11{a) provides:

A persen shall noi drive a commercial motor vehicle unless heishe is qualified to
drive a commercial motor vehicle. A motor carvier shall not require or permir a
person o drive a commercial mofor vehicle unless that person is gualified to drive
a commercial motor vehicle.

Code of Federal Regulations 43 C.F E. § 391.11(b)(3) provides:

A person is qualified to drive a commercial motor vehicle i he can, by reavon of

experience, training, ar both, safely aperate the tvpe of commercial motor vehicle
he drives.

Code of Federal Regulations 49 C.F.R. § 391.23{a)(1) provides:

A mater carvier, for each driver it employs, shall make an inguiry, within 30 days
of the date the driver 's employvment begins, o each Siate where the driver held or

holds @ motor vehicle operator s license or permit during the preceding 3 years (o
obiain that driver's motor véhicle record

Code of Federal Regulations 49 C.F.R. § 351.25(a) provides:

Each motor carrier shall, at least once every 12 months, make an inguiry fo obtain
the motor vehicle record of each driver it emplovs, covering af least the preceding
12 months, io the aupropriate agency of every State in which the driver held a
commercial motor vehicle operator s license or permil during the lime period

Code of Federal Regulations 49 C.F.R. § 191.27(a) provides:

Each motor carrier shall, af least once every 12 months, require each driver if
employs to prepare and furnish it with a list of all vielations of motor vehicle
traffic lows and ordinances (other than violations involving only parking) of which
the driver has been comvicted ., during the preceding |2 months.

Code of Federal Regulations 49 CF.R. § 391 .25(b) provides:
Each motor carrier shall, ai least once every [ months, review the motor vehicle
recard of each driver it employs to determine whether that driver meeis minimunt

reguirements for safe driving or is dfsqu{ﬁed fo drive @ commercial molor
vehicle ...

BLIE- B



Code of Federal Regulations 49 C.F.R. § 391.25(b)2) provides:

The mofor carrier must consider the driver s accident record and any evidénce
that the driver has violated laws governing the operation of motor vehicles, and
must give great weight 1o violations, such as speeding, reckless driving, and
operating while under the Influence af aleohol or drugs, that indicate thai the
driver has exhibited a disregard for the safety of the public.

Code of Federal Regulations 49 C.F.R. § 392.1 provides:

Every motor carrier, its officers, agents, represeniatives, and employees
responsible for the management, maintenance, operation, or driving of
commercial motor vehicles, or the hiring, supervising training, assigning or
dispatching of drivers, shall be instructed in and comply with the rules of [Pari
302 — Driving of Commercial Motor Fehicles].

Code of Federal Regulations 4% C.F.R. § 392.2 provides:

Every commercial moror vehicle must be operated in accordance with the laws,
ordinances, and regulations of the furisdiction in which it is being

operated. However, if a regulation of the Federal Motor Carrier Safety
Adminisirarion imposes a higher standard of care than that law, erdinance or
regularion, the Federal Motor Carrier Safety Adminisiration regulation must be
complied with,

Code of Federal Repulations 49 C.F.R. § 392.3 provides:

No driver shall operate a commercial motor vehicle, and a motor carrier shall not
require or permit a driver to operate a commercial motor vehicle, while

the driver's ability or alertness is so impaired, or so likely to become impaired
through forigue, iliness, or any other cause, as fo make it unsafe for himher fo
begin ar continue to operate the commercial moror vehicle,

These federal regulations set the standard of care of a reasonzble motor camrier and

commercial vehicle driver, If you find that one or both of the defendants violated the
regulations, such violation is negligence.

Source: SDPJI 20-200-10; 49 C.E.R. §§ 391.11{a); 391.11{b)(3); 391.23(a)1): 351 25(a);
391.27(a):. 391.25(b); 351 25(b)2); 392.1; 392 2; 49 CF.R § 3923
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2018 Session Laws

Al Shrakdan Lanwis TaI LT i

Gin Tacl ) o Google Bearch

: i
PRINTER FRIEMDLY
CHAPTER 264
{HE 1014)

The application of the intrastate exemplion
for certain commercial motor vehicles revised.

ENTITLED, An Al ba revise carkain providlons regarding the application of the inlfastate sxsernpfon bor cprain commendal
yahiclas from fhe fiederal motor carrer regulations,

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Saction 1, That § 48-28A-3 pe amended o read;

AS-288-3. The stale herely adopts Tille 48 of the Code of Federal Reguiations, subitile B, chapler |, sabehapser &, part 107
\subtparts F and G oondy) and subchagier ©, parts 171 1o 180, incluslve, 55 amended through Jarsary 1, 2017, and Titke 45 of the

Looe of Federal Regulations, subtie B, chepter I, subchapter B, part 387 and parts 390 o 397, mchusive, as amended through
Jarary 1, 21T with the following modfications:

(1) A references to interstate aperatians shall alss incude intrastate aperalions axcepl that drivers and mator carmers
operating mlristate vehicles and combiralions of vehiclas wilh $eee bad asles or less or with 2 gross velcle weigh! raling of not
erone Than faventy-sie housand pounds which ars not uded bo ransport lazardous maberials requning placarding undar parl 177, &
dasined ko ransport mods then fitsan pazsanperd, Including the driver, are nol suxact 1o parts 390.387,

£} Forihe puposas of pan 399 11(bX1), & dnwer shall Da al ieast beenty-pne years ood i @ngaged in interstale commerca,
or transparting hazardous matedal of a ype or quantdy requiring placarding under pan 177, or operating a wehicle tasigned to
transpart more tan fteen passengens, Including ke driver, A1 oiber drivers shiad be at leas! eighlaen yvears of age;

13]  Unlpss sequired by eroemploper ' B medically cerified under Titke 49 of the Code of Fedars! Regulstions, miraslale
difivars afe euamg! from the physical requraments of padt 38141,

Ay viokabion of garl 387 and pars 390 b 396, mckisiee, e mobor Carier salety requeamants govarring tha quaications of
driviers, driving al molor wehicas, pas and sccessones necessany o sale cperation, notilicaton and reporling of aocidents,
adsistance with invesbgalions and special studies, haurs of service of dhivers, inspection, repar. and main@nance s a Class 2
misdemesnor, Any vistation of the harardous maledials regulabons perainng 1o registrtion of cargs @Ank motor wehicles, regisiralion
ol gersons whio ofer of lrarspord hazardous rraberials, genetal mlsrmalion, regulations and definfions, hazardous matedals tables,
harardous matedals communicalicn rggulations, and lest and Megection marking requirgments fzund in parts 107 (subparis F and G
only), 171, 172, and 178 to 180, inclusive, s a Class 2 misdemsanor. Any wiolation of the hazardoes materiais regulatons
pertaining o packaging, prohibiled shipments, adng and unioading, segragalion and separation, relestng and inspection of cango

tanke, and other cariage by regutatons found in parts 173 ko 180, mckisive, of violation of tha driving and garking rules in part 357,
is & Clans 9 misdiemeanod

Signed February 14, 218
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

M 3UTT6

JUSTIN HAMER and KIM HAMER,
Plaintifts/ Appellants,
VE,
PALL DUFFY and CORNERSTONE POURED FOUNDATIONS, INC..
Defendants’ Appellecs.

Appeal from the Circunt Court
Second Judicial Circunt
Lincoln County, South Dakota

The Honorable John RB. Pekas, Presiding Judge

BRIEF OF APPELLEES PAUL DUFFY AND
CORNERSTONE POURED FOUNDATIONS, INC.,

Scoft (. Hoy Mark: 1. Amdt

James L. Hoy Tyler A Bradley

Hoy Trial Lawyers, Prof, L.L.C, Evans, Haigh & Amdt, L.L.P.

4900 5. Minnesota Ave.. Suite 200 225 E. 11th Street, Suite 201

Sioux Falls, 8D 57108 P.O). Box 2790

(O3 ) 334-H900 Sioux Falls, 8D 57101-279H)
{65 2750599

Darny R. Ellis

Truck Wreek Justice, PL.L.C.
1419 Marlcet Street
Chattanooga, TN 37402

(423) 265-2020

Artorneys for Plamiffs Appellants Attorrevs for Defendants/'d ppelises

Natice of Appeal filed July 30, 2024

Fibad: 32002025 900 AM C5T Supremes Court, State of South Dakata #307 78
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The circuit court entered a Judgment on July 1. 2024 following a jury trial and
verdict dated May 23, 2024, which determined that Plaintiff Justin Hamer's contributory
negligence was more than slight, and awarded the Plaintaffe (“the Haomers™) no damages.
A Notice of Entry of Judgment was entered on July 1. 2024, The Hamers filed a Notice
of Appeal on July 3, 2024, This Court has jurisdiction oveér this appeal pursuant to

SDCL 15-26A-3(1).

L Whether the Circuit Connt Abused its Discretion by Granting Deflendants®

Motion to Exclode Plaintiffs” Expert Witnesses, Adam Grill and Michael

DiT allo.

The cirenit court did not abuse its discretion by granting Defendants" Motion to
Exclude Plaintifts” Expert Witnesses, Adam Grill {“Grill™) and Michagl DiTallo
{(“DiTallo™). Chven the facts of the car accident that is the subject of this litigation, the
Hamers failed to meet their burden of proof that Gnll and DiTalle’s purported expert
testimomes would have been relevant under SDCL 19-19-702{a). i.e., would have
provided any technical, scientihic, or specialized knowledge that would have assisted the
Jury in determining which party was liable, or at fault, for cousing the subject auto
accident, and therefore, the Hamers™ purported experts were properly excluded by the

ciretit court per SIDCL 19-19-T02.

SDCL 19-19-702

Burley v, Kytec Innovative Sports Equip., Inc., 0007 5.1 82, 737
N.W.2d 397

Hanson v. Big Sione Therapies, Inc., 2018 8.D. 60, 916 N.W.2d 151
Marin v, Chicago & Nw, Ry, Svs, 209 N.W. 2d 895 (85.D. 1973)



Il. Whether the Circnit Court Abused its Discretion by Denying Plaintiffs®
Muotion to Amend Complaint.

The circuit court did not abuse its discretion by denving Plaintifts” Motion to
Amend Complaint, The Hamers” Motion to Amend Complaint was filed on November
22, 2022, which was a full vear after the November 15, 2021. discovery deadline
provided in the Court’s Scheduling Order, after the June 16, 2022, Pre-Trial Conference
held by the Court, after two prior jury trial dates had been set and continued, and fourteen
{ 14) days prior to the then-scheduled jury trial on December 6, 2022,

DL [3-6-15(a)

Ries v A Custom Homes, LLC, 2022 8.D, 52, 980 N.W.2d 217
Fodness v, City of Siewx Falls, 2020 85.D. 43, 947 N W.2d 619
Highrark Fed Credit Undon v. Hunter, 2012 8.D. 37, 814 N W 24 413

. ¥ * @

II.  Whether the Circoit Court Abused its Discretion by Declining to Give
Flaintiffs’ Requested Jury Instruction Regarding the Federal Motor Carrier
safety Regulations.

The circuit court did not abuse its discretion by denving PlaintifTs’ requested jury
mstruction regarding the Federal Motor Carmier Safety Regulations (“FMCSRE™). The
Hamers" original Complaint, which remained in place durmg tial, did not allege FMCSR
violations. The cirent coust properly nstructed the jury regarding South Dakota law
related the to the trafTic control devices that were applicahle at the fime of the accident.
Further, the FMCSR does not create a private cause of action for personal igjury claims.

o Highmok Fed Credit Umion v, Hunter, 2012 8.1 37, 814 N.W.2d 413
o Frye-Byingion v Rapid City Med. Cir. LLP, 2021 8.D. 3, 934 NW.2d
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*  Young v Chery, 2003 8.D. 7, 827 N.W.2d 561



Plaintift Justin Hamer (“Haner™) alleged personal injuries as the result of a
pickup truck (driven by Hamer) and semi-truck (driven by Defendant Paul DulTy)
{"DufTy"™) accident.  PlaintifT Kim Hamer, the wife of Hamer, made a claim for loss of
corsortium, (Collectively, the PlaintitTs will be referred to as “the Hamers™.)
{Collectively, the Defendants will be referred 1o as “Comerstong™. )

The accident ocourred at the Interstate 29 underpass near the Tea, South Dakota
exilt, Hamer and Dutfy both arrived at the underpass near the same time. The
miersection was temporanly controlled by flashing red hghts. Hamer and Duily both
elaim to have arrived at the flashing red light prior to the other, and therefore, dispute
which driver had the right-of-way. Both vehicles proceeded and collided near the middle
of the intersection, but slightly closer to Hamer's side of the intersection, Law
enforcement investigated, but waz unable to determine which party had the right-of-way.
After hearing the testimony of Hamer, Duffy, and law enforcement, the jury determined
that both drvers were negligent, but that Hamer's contributory negligence was greater
than slight, and therefore, awarded no damages to the Hamers.

STATEMENT OF FACTS

This aceident occurred on April B, 2019, on Highway 271 under the Intersiate 29
overpass near Tea, South Dakota. ( Accident Report, R. 961 9679 PlaintifT Justin
Hamer ("Hamer™), who was driving a pickup truck. and Defendant Paul Duily ("Duflv™).
who was driving a “Comerstone Poured Foundations™ semi-truck. collided near the

middle of the mtersection. but slightly closer to Hamer’s side of the intersection. fd At

! Citations to “R. [page]” refer to the applicable paze number in the Certified Record.
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the time of the accident, the lights at the intersection were all flashing red. fd Hamer
and Duffy dispute who had the right-ofsway at the mtersection. Jd. Law enforcement
was not able to determine which party had the night-of-way, as law enforcement could
not determine which vehicle arrived at the intersection first. Jf. Neither party was issued
a traffic citation. Jd

At tmal, Duffy, an expenienced semi-truck daver and Commercial Driver's
License holder. testified:

¢ Do you believe that vou had the right of way at the imersection prior
lo the crash?

A Yes, I helieve T had the right of way. If [ thought I did not have the
right away, | would not have proceeded through the intersection.

Q) 1 know it was five vears ago. Do vou recall what all of the other
wvehicles were doing af the imtersection at the time of the accident?

A: Tdon™t recall.
{Trial Transeript (T Day 1, pp. 68-69, B 1334-1335,)

After speaking with bath Hamer and Duffy at the scene, Lincoln County Deputy
Sherift Derek Malone (“Deputy Malone™) was unable to conclude which vehicle amved
al the intersection first. (Accident Report, B. 961-967.) On the third day of the tnal,
Deputy Malone’s trial deposition was played for the jury. (TT Day 3, p. 56, R 1617.)
That trial deposition testimony included the following:

 (by defense counsel Amdt) All mght. Tell the jury what vou recall as
far as what steps you took to investigate this accident.

A (bv Deputy Derek Malone) Yes. | would have responded from the
location [ was. [ would have drove there in my Lincoln Comty Shenff's
Office vehicle. Upon arriving af the scene - do vou want me to tell you
what happened or how T would have responded?



) Yeah. Both, if you can, at the same time, And if [ need to ask you for
clarification. 'l do that,

A Absolutely. To the best of my knowledge, when | arrived on scene,
one of the first things we want 1o do is make sure that there are no serious
mjuries involved, In this particular incident, this intersection has a
stoplight at it that s normally just working as normal. However, when |
arrived on scene, I noticed that these lights were malfunctioning, so the
mtersection was -- the lights were blinking red, so it wasn’t typical of

that intersection. [ saw the vehicles pushed up onto the sidewalk. | talked
to both parties. The first party [ spoke with, [ believe, was Paul DufTy and
1 explained -- had him explain o me what happened. Mr. Duffy told me
that he was traveling, it would have been eastbound on 271, and he
stopped at the light, which was now blinking red because it was
malfunctioning. He was attempting to go north onto [-29, the interstate,
which would have been a left-hand turn for him.

He indicated to me that he had the right-of=way at that point. And when
Ie went to make his turn, another vehicle came out in front of him and he
collided with that vehicle in the imersection.

He told me that he would have had the right-of~way and that there was no
doubt in his mind that he had the right-of-way. [ talked to the other party
involvied. I believe it was Justin Hamer. 1 would have to refer just to
make sure,

) Sure,

A Mavbe vou can correct me if I'm wrong, but I do believe it's, yes,
Justin Hamer, Justin Hamer told me that he was traveling westbound on
271 and came to that mtersection and that his plan was to continue
westhound through that intersection. He fold me that when he was
stopped at the hight, there was a vehicle that had just tamed on -- left onto
the interstate and. therefore, because the vehicle had just urned. he would
have had the right-of-way. And so when he thought that he had the righi-
of-way he continned to proceed westhound through the intersection where
he saw a semi that he thought was going to stop but instead collided with
him.

| questionad Mr. Duffy about the vehicle that would have turned in front
of him. Mr. Dufty denied there being anv vehicle at the intersection and
stuted again that he would have had the nght-of-way.

In this particular meident. there was no outside witnesses that were
involved that staved on-scene, and 1 wasn’t there 4t the time, =0 [ had no



way to determine whao, if anyhody, at that point had vielated the nght-of-
Wiy,

{Trial Deposition Transcript of Derek Malone, pp. 13-15, Appx. 14-16.)

As argued by the defense during trial, given that the impact location was shightly
eloser 1o the side of the intersection from where Hamer {driving a pickup) had driven,
cwrcumstantialby, it was likelv that Dutty had arrived at the intersection first, and
therefore, had the nght-of~way,

The jury concluded that both drivers were negligent, but that Hamer was
contmbutonly negligent more than slight, and theretore, did not sward any damages 1o the

Hamers. (Special Verdict Form, B 717-719.)

AUTHORITY & ARGUMENT
L. The Cirvuit Court did not Abuse its Discretion by Granting Defendants’

Motion to Exclode Plaintiffs’ Expert Wilnesses, Adam Grill and Michael

NI allo.

The circuit court did not abuse its discretion by granting Defendants” Motion to
Exclude PlaintifTs" Expert Witnesses, Adam Gnll and Michael DiTallo.

The standard of review regarding the admissibility of expert testimony is abuse of
diseretion. *A circuit court has broad discretion regarding the admission of expert
testimony. Therefore, we review the cirewt court’s decision to exclude expert testimony
for an abuse of discretion.” Stare v. Jackson, 2020 8.1 53, ¥ 42, 949 N.W.2d 395, 408
{mfemal citations omitted). “An abuse of discretion refers to a discretion exercised to an
end or purpose not justified by, and clearly against, reason and evidence™ € Day
Nanton, 2017 8. 90, 9§ 17, 905 N.W.2d 568, 572 (quoting Kaiser v, Univ, Physicians

Climie, 2006 5.1 959 28, 724 NOW 2d 186, 194).
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The circuit court’s December 13, 2021, “*Crder Granmting Defendants” Motion to
Exclude Testimony of Plaintiffs’ Expert Witnesses, Adwm Grill and Michael DiTallo,
Pursnant 1o SDCL 19-19-702" properly held that:

Pursuant to SDCL 19-12-702., and exercising the Court’s gate-Keeping
function regarding any parties” purporied expert testimony, the Courl
hereby finds, based npon the facts of the auto accident thal is the subject of
this litigation, that Plaintiffs have not met their burden of proof that the
purported testimony of Plaintiffs” experts Adam Grill and Michael DiTallo
would provide any technical, scientific or specialized knowledge fiat wonld
assisl the irier of fact in defermining which party was liable/al jaull jor
catising the awto accident.,

R, 182-183 {emphasis added),
The anthority relied upon by the circuit cowt, SDCL 19-19-702, provides:

A witness who is qualified as an expent by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if:

{a) The expert’s scientific, technical, or other specialized knowledge wil
help the trier of fact to understand the evidence or to determine a fact in
sgual

{b) The testimony 12 based on sufficient facts or data;

{¢) The testimony is the product of rehable pnnciples and methods; and
{d) The expert has reliably applied the principles and methods to the facis
of the case.

SDCL 19-19-702 (emphasis added),

A The Hamers Had the Burden to Prove, by a Preponderance of

Vidence, T e Fodfered X pert | estimu

would have Assisted the Jury.

The Hamers had the burden Lo prove, by a preponderance of evidence, that their
two proposed expert witnesses, Adam Grill (“trucking expert™), and Michael I¥Tallo
{accident reconstruction expert ), would meet the requirements of SDCL 19-19-T02(a).
meluding that Grill and i Tallo would “help the trier of fact 1o understand the evidence

or determine a fact in issuel.]” fd



“The burden of demonstrating that the testimony 15 competent, relevant, and
reliable rests with the proponent of the testimony.” Burley v Kviec Tnnovative Sports
Egquip., fme., 2007 8.1, 82, 9 13, 737 N.W.2d 397, 402-403 (citing SDCL. 19-9-T (Rule
104(a)). transferred to SDXCL 19-19-104). “The proponent of the expert testimony must
prove its admissibility by a preponderance of the evidence.” fd ¥ 13 {citing Denebert v,
Merrell Dow Pharmacenticals, fne., 309 ULS. 379, 392 n. 10 (1993)).

“A trial court 15 responsible for deciding whether an expert’s knowledge will
“assist the trier of fact to understand the evidence or to determine a fact in issue,” under
Bule 7027 Surley. 2007 5.D. 82,9 16, “Rule 702 requires that the expert’s knowledge
“help™ the trier of fact to understand the evidence or determine a fact in issue.” FeD, K.
Evin, 702 advisory committee note {2023}, The trial court must assess whether an expent
witness™s proposed testimony will be helpful to the jury. Daubert, 509 1.5, at 591
{explaining that a second condition of Rule 702 1= that the proposed expent tastimony be
helpful to the jury, which 15 an inguiry that “goes primarily to relevance™).

Whle opposing Cormerstone’™s Motion to Exclude Plantiffs” expert witnesses, and
ngain, durmg this appeal, the Hamers argue that SDCL 19-19-702 15 a “rule of mclusion.™
However. the South Dakota Supreme Court has confinned that the circuit cowrt must
exercise iis gatekeeping role regarding proposed expert testimony. “In Dhpedery, the
Supreme Court mandated that judges, when faced with a proffer of expert scientific
testimony, conduct a ‘gatekeeping” preliminary evaluation 1o determine whether the
proffered testimony is allowable.” State v. Meeller, 2000 8.1, 122, 982, 616 N.W.2d

424, 448 (citing Daubert, 509 U8, at 597).



B.  IheHamers Fajled to Meet theiy Burden of Proof that their Eroffered
Expert Testimony Would Assist the Jury,

The Hamers designated Adam Geall as a "trucking expert” witness. (Plaintifts
Disclosure of Expert Witnesses, B 63.) Gnll’s report was attached to Plantiffs
Disclosure. (R, 66-24.) Grill's report conceded that, “[i]he standard of care for truck
drivers is the same as for every road user, in the respect that the truck must be operated in
a manner that avoids erashing into things, or having others collide with .™ (R. 73.)
Despate this concession, Grill's report went on to offer opinions that Dufty “failed to
adhere to industry regulations and standards™ because he allegedlv:

Failed to maintain a proper visual search;
Failed to properly manage his speed and space:
Failed to recognize the hazards in front of him and have a plan for them:

Failed to recognize and execute defensive driving measures to avoid a
preventable collision,

o TR

(R 93.) These “standards™ cited by Gnll apply to every motor vehicle. Assessing
whether a driver violated these “standards" did not require knowledge beyond a lay juror.
Cinll’s purported standards are nothing more than a thanly-veiled attempt by the Hamers
to cloak their theory of fault in “expertise™

The Hamers alse disclosed Michazl DiTallo, an accident reconstructionist,
(Plaintiffs” Disclosure of Expert Witnesses, R, 63.) DiTalle™s report was also attached to
Plaintiffe” Disclozure, (R, 96-106.) On page 7 of his report, DiTallo summarized his
opinmons as follows:

1. Based on my analysis, Mr. Paul Duffy was situationally inatentive to the
approaching Chevrolet.

2. Based on my analvsis, usmg an avérage Perceplion/Response time, Mr. Paul
DufTy had between 4.4-4.9 seconds to respond 1o the approaching Chevrolet
and avold this colliston



3. Based on my analysiz, Mr, Duffy failed to vield to an approaching vehicle
while in an intersection making a lefi tun.

4. Based on my analysis, Mr. Duffy violated South Dakota statute 32-26-19,
Left-tuming Vehicles — Right-of-way of Oncoming Vehicle.

(R 102 Again, none of DiTallo’s proposed “expert” opimons addressed topics beyond
the knowledge of a lay juror.

Per SDCL 19-19-702¢a ), the Hamers were required to demonstrate that their
proposed expert testimony would be helpful, in that it must .. help the trier of fact to
understand the evidence or determine a fact in issue...” fd. Given the Facts of the
accident. the cireut court ded not abuse 115 discretion by concluding that the jury did not
need “expent™ testimony regarding which vehicle arrived at the imtersection first. Making
such a determination was within the jury’s lay knowledge., The purpmrted testimony of
Girill and DiTallo was not needed in order for the jury determine Fauli.

“Crenerally, expert testimony is required in negligence cases when the defendam
is held to a standard of care that s mutside the common knowledge and expericnce of
ordinary persons.” Hanson v, Big Stewne Therapies, Tre., 2018 8.D. 60,9 30, 916 N.W.2d
151, 1539 {citing 63A C. LS. Negligence § 930 (Updated March 2018)). “Whether an
expert’s testimony is admissible depends upon whether the testimony would assist the
trier of fact i understanding the evidence or determining a fact in issue, It is for the trial
court to make the initial decision on whether the testimony will assist the trier of fact.™
Schaffer v. Edward D. Jones & Co., 1996 5.1, 94, § £, 552 N.W.2d 801, 805. “Expert
testimony is needed to establish the standard of care of a professional unless the area is
within the common knowledze and comprehension of the ordinary laymen. Unless the

mapes are unusually complex, expert testimony is not required.”™ Afids W, Elee., fnc. v
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DelWild Grant Reckert & Assocs. Co., 500 N.W.2d 230, 235 (8.1, 1993). “We have
consistenily stated that if the subject of the expert opinion is one of commeon knowledge,
and the facts are available to the jury and equally understandable by them, the opinion of
the expert should be rejected.” Aorin v Chicago & Nw. Ry, Sve., 209 N.W.2d 895, 897
(5.D. 1973,

The drivers of the two vehicles—Hamer and Duffy—were the onlv known
witnesses to this accident. Both testified at trial, and the jury was able to assess thew
respective testimony and credibility, Multiple photographs depicting the physical
evidence of the accident were introduced at trial. (B, 763-777.) Further. Lincoln County
Deputy Sherift Malone investigated the accident. Deputy Malone’s Accident Report was
admitted as an exhibif at trial. (B 961-967.) Deputy Malone’s trial deposition was
plaved for the jury at trial. (Appx. 1-34). Deputy Malone testified that his investigation
mcluded his observation of the accident scene and speaking to both drivers. The jury had
sufficient evidence to determing nght-of-way, which was not a technical or scientific
wsue, The Hamers” attempt to cloak a questionable habality anto acoident with expert
lestimony was properly rejected by the circuit court via the gatekecping Nimction required
by SDCL 19-19-T02{a).

We agree with DCL There iz no rule that requires expert testimonry. Expert

testimony is admissible where it “will help the trier of fact to understand the

evidence or 1o determine a fact in issue].|" SDCL 19-19-702. But “[tjo be
helpful, of course, expert opmion must ofTer more than something jurors

can infer for themselves, Stare v Guihrie, 2001 8.1, 61,932, 627 N.W.2d

401, 415,

Black v. Div. of Crim. fmestigation, 2016 5.1, 82,9 23, 887 N.W.2d 731, 7T37.

While analyzing Daeebert, other junsdictions have confirmed that not all auto

accident cases require expert testimony.



However, nol every motor vehicle accident requires expert testmony to
understand how it ook place and who was ai fault. This case does not
mvolve complex accudent reconstruction analvsis in order to understand
whose negligence caused the accident, and the jury had ample evidence
from which to determine fault. This case involved a low-speed collision
between bwo wvehicles. Several fact witnesses testified regarding the
circumstances that caused the acoident, and the physical evidence in the
form of skid marks and damage to the vehicles was not ouizide a layperson’s
common sense or understanding, This was not a case with an unknown
OTigin or circumstances.
Pilgrim’s Pride Corp. v. Smoak, 134 5. W.5d 880, 894 (Tex. App. 2004); see also Uiz v,
Ruaning & Rolling Trucking, Inc., 32 So. 3d 450, 463-65 (Miss, 20100 {affirming trial
courl’s exclusion of plantiffs proposed expert opimion that the taillights of a truck were
obscured by dirt because “t]his issue, dirt on the taillights, was not of a nature that
required an expert opinion, as the jury had enough knowledge to discern whether the
photographs depicted dirt on the taillights™)y, #atfing v Schmiin, 663 N_E.2d 1379, 1383-
86 (LIl 1996) {affirming exclusion of accident reconstructionist” s proposed testimony
regarding speed of vehicle because estimating the speed of a car was within a lay
person’s knowledge and evewitnesses testified as to estmates of velucle's speed): Drape
v, Chgns, 765 5.W.2d 8. 11 (Ark. 1989) (holding trial court did not err in excluding
expert testimony regarding speed of motorcyele before collision with car becanse the
speed of the motoreyele was not beyond the comprehension or understanding of jurors so
expert lestimony was not necessary to assist them); Kimble v, Earle A, Jorgenson Ca,,
B30 M.E. 2d 814, 826 (1], Cr. App. 2003) (affirming trial court’s exelusion of proposed
testimony of accident reconstruction expert because his proposed testumony was not
“beyond the ken of the average juror™ and thus would not have assisted jury ).

The hability dispute in this case boiled down to the simple gquestion of nght-of-

way at an miersection controlled by a flashing red hight, Neither of the Hamers” proposed
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experts witnessed this accident, and neither proposed expert had any greater msight than
the drivers or law enforcement as to which vehicle arrived at the stop light first. The jury
heard both drivers” testimonies, heard the testimony of the investigating law enforcement
officer, observed the physical evidence of the accident via photographs. weighed the
eredibility of all of the evidence, were properly instructed on South Dakota traffic statutes
goverming a Nashing red light intersection. and determined that Hamer's dovimg was
contributonily negligent more than shght. The circuit court correctly determined that the
mane régarding which party had the right-of=way was fully within the common
knowledge of the jury and did not require expert testimony. “[Bjlased upon the facts of
the avto accident that is the subject of this Itigation, Plaintiffs have not met their burden
of proof that the purporied testimony of Plaintiffs experts Adam Grill and Michael
DiTalle would provide any technical, scientific or specialized knowledge that would
azsizt the trier of fact in determining which party was liabla/at fauh for causing the auto
accident,”), ("Order Granting Defendant’s Motion to Exclude Testimony of Plantiffz’
Expert Witnesses, Adam Grill and Michael DiTallo, Pursuant to SDCL 19-19-7027. R.
182.)

Although the facts of any auto accident case are bound 1o be difterent, this Court
very recently addressed the issue of the necessity of expert testimony in a car accideni
case invelving a contributory negligence defense. and concluded, at least in that case, that
expert testimony wis not required.

But even if Weiland's expert opinion argument were before us, we have

never held that expert testimony 12 calegorically required to prove causation

for contributory negligence based on excessive speed. and we decline to do

so here. We appreciate the difficulty in determining the precise pemt where

the laws of physics intersect with “the common expenence and capability
of a lay person[,]" Matter of Drainage Permit 11-81, 2019 8.I». 3, 9] 42,
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922 N.W.2d 263, 275, and we acknowledge that the question presented here
i 4 close one. Bul given the particular evidence adduced at trial, we
conclude that the causation ssue relating to the contributory negligence
claim was within the common experience and capability of a lay person,
and there was sufficient evidence to support the jury’s verdict finding
contributory negligence,

Wetland v, Bumann, 2025 8.1D. 9,9 51, — N.W.3d —-,

The Hamars did not meet their burden of proof. by a preponderance of evidence,
to admit the testimonies of their two proposed expert witnesses, The circuit court
properly exercised its gatekeeping function under SDCL 19-19-702(a).

1. The Cirewit Court did not Abuse its Discretion by Denyving Plaintiffs® Motion
to Amend Complaint.

The standard of review on this issue is also abuse of discretion. “We review the
cireuit court s decision to grant or deny a motion to amend pleadings using the abuse of
discretion standard of review, An abuse of discretion occurs when discretion is exercised
to-an end or purpose not justified by, and clearly against, reason and evidence.” Ries v
SN Cuistom Homes, LLC, 2022 8.D. 53,9 11, 980 NW.2d 217, 221.

The emeut eourt did not abuse its discretion by denving the Hamers™ Motion Lo
Amend Complamnt, SDCL 15-6-15(a) governs amendments to pleadings,

A party may amend his pleading once as a matter of course at any time
before a responsive pleading is served or, if the pleading is one to which ne
responsive pleading s permutted ind the action has neather been placed upon
the trial calendar, nor an order made setting a date for trial, he may 50 amend
it ot any time within twenty days aller it 15 served. (therwise a party may
amend his pleading only by leave of court or by written consent of the
adverse party: and leave shall be freely given when justice so requires. A
party shall plead in response 1o an amended pleading within the time
remaining for response to the original pleading or within ten days after
service of the amended pleading, whichever period is longer, unless the
court otherwise orders.

I,
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A [ t inm i d int ! iv
Amend ment s,

The Hamers” Motion to Amend Complaint was filed on November 22_ 2022 a
full vear atter the November 15, 2021, discovery deadlineg had expired per the Court’s
Scheduling Order (Stipulation for Scheduling Order and Order. B 25), after a June 16
2022, Pre-Tnal Conference had been held by the Court (Order Following Pre-Trial
Conference and Re-Set of Jury Trial, R. 249-250), after two prior jury trial dates had been
set and continued, and fourteen (14) days prior to the then-scheduled jury trial of
December 6, 2022, (R, 249.)

The Hamers' original Complaint, dated March 13, 2020, alleged negligence and
contained 10 paragraphs. (R. 5-8.) Soon after the Hamers retained new pro hac vice
counsel, Danny Ellis of the “Tmick Wreck Justice™ Firm (November 17, 2022, Verified
Motion of Resident Attomey to Admit Danny R. Ellis, Pro Hac Vice, B 292), the
Hamers moved to Amend their Complaint { November 22, 2022, Motion to Amend
Complaint, R. 299). The proposed Amended Complaint contained 36 paragraphs—26 of
which were new. (R 304-311.) While the first two causes of action (negligent driving
and respondeat superior) remained the same, the Hamers' propozed Amended Complamt
sought to add a new “Count Three™ cause of action, which alleged violations of 11
different sections/suh-sections of the Federal Motor Camier Safety Regulations (FMCSR,
discussed further infra). The new “Cownt Three” eited at least four new theones of direct
negligence against Comerstone:

1. Negligent supervision of Defendant Duffy (§ 25);

2, Neghigent retention of Defendant DufTy (Y 26)%

3, Megligent entrustment of a motor vehicle to Detendant Duffy (% 27% and

o



4, Negligent traming of Defendant Duffy (4 28).

At the hearning regarding the Hamers" Motion to Amend Complaint, the circuit
court stated, “[wlell, in looking at the request for the ... amendment, the facts remain that
this was made. ah. right before we were going 10 have the jury trial[.]” {December 20,
2022, hearing transcript, R. 1075-1076.) The circuit court further noted that it was “clear
that there was a trial date established a long time before the amendment was ever
presented to the court.” which imphicated SDCL 15-6-15(a), and mandated that the crrowit
court evaluate “whether or not there [was] any prejudice ... to the defendant[s].” R. 1074,

K. Alowing the Hamers to Amend their Complaint would have Unfaicly

Prejudiced Cormerstone

When the Hamers filed thew Motion to Amend Complaint, after two years of

htigating the Hamers" original Complaint, Comerstone was prepared for trial. Had the
cirewit court allowed the Hamers to amend their Complaint, Comerstone would have
heen forced to conduct additional 11 hour discovery, and prepare entirely new defenses,
which would have been prejudicial to Comerstone. The circuit count agreed,
. discovery has been complete[d]. We've had ... dispositive motions completed, and
even motions in limine have been decided.™ (K. 1079 The circuit court concluded.
. we have discovery completed, and we're ready for trial. and so I just want to
necessitate that we don’t need to reopen discovery and conduct more depositions and
mtcrrogatories. We're ready to go.” (R 1080,)

“The primary purpose of our pretrial procedure is to simplify and narrow issues
for trial.™ Joknson v. Hanng, 1001 N.W.2d 830, 833 (8.1, 19640), Tt i= one thing to permil
aparty to amend ther Complunt prior to, or dunng discovery. [t is something entirely

diffarent to allow the addition of extensive new lagal theories, after discovery has been
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completed, and after a Pre-"Trnal Conference, mcluding the circuit court™s ruling on
motions in limine. At some pomt prior to kick-off, the goalposts need to be set

Prejudice to the non-moving party may inclede surprize. ““The most important
consideration in determining whether a party should be allowed to amend a pleading is
whether the nommoving party will be prejudiced by the amendment. Prefudice is affen
shovwn when a parly s surprised and wnprepared lo mieel the contents of the proposed
artendiment.” Ries, 2022 8.1, 52,9 12 {emphasis added).

Since the Hamers™ oniginal Complaint in March of 2020 and through all of
discovery and pre-tnal motions, the ssues for the trier of fact were: (1) which party’s
driving {if either) was negligent: and (2) damages (if any). The liability assessment was
based entirely on the Hamers” common law negligence claim, and the parties” testimonies
and evidence concerning their respective versions of the accident. After pre-trial motions
had been heard, and after a jury trial date had been set, the Hamers” Amended Complaint
proposad entirely new theones based upon previously unalleged violations of federal
law—the FMCSR. The circuit court correctly determined that the Hamers™ Amended
Complaint was untimely, and that Comerstone would be prejudiced by the proposed
amendments.

. The Hamers" Motion to Amend Complaint was Futile.

*Motions for leave to amend should be granted freely when justice so
requires. However, the circuit court may deny leave to amend when there are compelling
reazons such as firility of the amendment.™ Fodress v. City of Siosr Falls, 2020 8.1, 43,
130,947 N.W.2d 619, 629, The FMCSRs do not create a private cause of action for
personal injury auto accident claims, As the circuit court properly concluded. beyvond

being untimely. the Hamers" proposed Amended Complamt was futile.
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The FMCSR/M2 C F.R. §8 309-399 cited in the Hamers" proposed Amended
Complaint derives its authorty from 49 T.8S.C. § 14704 The Hamers argue that the
FMOCSR established a standard of care for Comerstone’s truck driver. This Court has
previously addressed this issue.

“Whether federal statutes establish a standard of core, i.e. duty, in state-based
claims is a matter of state law.” Highmoark Fed. Credit Umion v, Hunter, 2012 8.D. 37,9
11, 814 N.W.2d 413_ 416 (citing Hafbawer v. Nw. Nat T Bank of Rochester, 700 F.2d
1197, 1201 (8th Cir. 1983} see also Mid-America Not'T Bank of Chicago v, First Sav, &
Lewan Ass 'n of South Holland. 315 NE2d 176, 179 (IIL App. Ci. 1987) (“The question of
whether or not a Federal statute establishes the appropnate standard of conduct for a state
commaon law cause of action is a matter of state law.™).

Via Highmark, this Court went on to specifically hold that a federal statute that
does not provide for a private cause of action, alzo does not create a standard of care in a
South Dakota neghigence action,

The next reason that the NFIA does not establish a duty in a neghgence case
s that the NFLA does not create a private right of action. A private right of
action essentially indicates the night of an individual o bring an action to
enforce particular regulations or statutes. See dlevander v. Sandoval, 332
1.8, 275, 285-86 {2001}, “[P]rvate rights of action to enforce federal law
must be created by Congress.™ Jd. Accordingly, statutory intent to create a
private remedy is determinative. J[d Federal couris have consistently
determined that the NFIA does not create a private nght of action for
borrowers.  Hright v, Allsraie fns. Co., 500 F.3d 390, 398 (5th Cir. 2007)
{concluding that the NFIA did not expressly or implicitly authorize a private
federal common law cause of action for fraud or negligent
misrepresentation); Hofbauer, 700 F.2d at 1201; Mid-America Nat'! Bank
af Chicage v. First Sav. And Loan Ass'n of South Holfand, 737 F.2d 638,
640 (Tth Cir, 1984), Arvai v First Sav, & Loan Asy'n, 698 F.2d 683, 684
{4th Cir. 1983). If the NFLA does not create a private right of action, then
it follows that an mdividual cannot use the NFIA to establish a duty m an
individual civil claim.
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fd. g 16

Although conceding that the FMCSR does not create a private cause of action’,
the Hamers claim that the FMCSR creates a standard of care that should have been
admitted at trial. As noted above, Highmark specifically rejects that theory. “The
separation-of-powers doetrine and principles of federalism militate against the adoption
of the Tederal statute as the standard of care in a state negligence action when mo privale
canse of action, efther explicit or (npliclt, exists tn the federal statute.”™ 1d. 9 17 {quoting
RAB. Apartments, fne, v Crate City Sov. & Loan Ass'm, 315 NW.2d 284, 290 (N.D.
1982)) (emphasis added).

The FMCSR creates certain private causes related to commercial trucking, but do
nol create a private cause of action for personal infuries incurred in traffic accidents

mvolving comimercial trucks.

Congress did intend 1o create certain private rights of action in §
14704 a)2), but not a right of action for personal injury.” Instead. Judge
YanBebber reasoncd that § 14704(a)(2) créates a private cause of action for
damages m commercial disputes but mof for persomal injury dctions.

Furthermore, the Court notes thal mumerouns other courts have also
coneluded that § 14704 a)2) does nol creaie a private canse af action for
personal infury actions, The most recent decision comes from the Umited
States District Court for the District of New Mexico. In Leon v FedFx
Ground Package Sys., fec, Judge Browning noted numerous decisions
(including Judge VanBebber's decision) in which courts have found that
“there is no federal private right of action allowing personal mjurv or
wrongful death plaintiffs o hold defendants lable for wviolations of
the FMCSR." He thus concluded that “[tlhe Court agrees with the maferiny
af ather courts that 49 US.C. § T4TIM{al ) does pot creale o private right
af action for personal impury and wrongful death plarntiffs.” Accordinglv,

* The Hamers admit that the FMCSER does not create a private cause of action for a
personal injury auto accident plaintift. See Hearing Transcript, December 20, 2022, (1
want 1o make sure that our position is clear with the court. We're not saving that 117s a
private cause of action.” (R. 1080.1)
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Judge Browning found that the plaintift could not bring suit for alleged
violations of the FMCSR.

In this case, the Court finds the above cases persuasive. Plainrffs do nex
direct the Court to any persuaxive suthortly holding that § 147040a) (2
allows a persemal imury plainkiff to maintain a privale cause of action
for wolation of the MCd or FMCSR. Thus, Plantff cannot bring
a private cause of action under the MCA or FMCSR.

Lxrake v, Cd Domimion Freight Line, Ine., Case No, 15-1307-EFM/KGG, 2006 WL
1328941, a1 *3-4 (D). Kan. Apr, 5, 20016) (emphasis added).
In 2016, a New Mexico Federal District Court cited a list of Courts that

considered this 1ssue and reached the same conclusion,

Seg Harris v, FedFx Nai, LTL, Tnc., 760 F.3d 780, 784 n.2 (%th Cir.2014)
{stating in dicta that “[w]e doubt there is a federal private right of action for
a violation of the FMCSR™); Croshy v. Landstar, No. CIV. 04-1535-8LER,
2005 WL 1459484, at *2(D. Del. June 21, 20035) (Robinson, 1) (“Plaintiffs
olame for personal imjury and property damage are more hike negligence
claims. Section 14704 does not give this court jurisdiction over negligence
claims, which are traditionally within the purview of state
jurisdiction.”); Jomez v. 2 Sonzo, Mo, CIV.A, T:06CVO0547T, 2007 WL
2088332, at *7T (W.D.Va. Sept. 11 2007) (Conrad. 1.3 Eavuiak v Laimis
Juodzevicius, AV, e, 994 F.Supp.2d 337, 34344 (W.D.NY. 2014)
{Skretny, L) (“[T]his statute also does not create a private right of action 1o
recover for persomal mpuries sustained by a motorist struck by a tractor-
trailer driver. ™) Courtney v. fvanow. 41 F.Supp. 3d 453, 457 (W.D. Pa. 2014)
(Gibson, L), Slagowski v. Cenl. Washington Asphalt, Inc., No. 2:11-CV-
00142-APG, 2014 WL 4887807, at *7 (1) Nev, Sept. 30, 2014) (Gordon, 1.)
{“Virtwally all courts that have examined this 1ssue have concluded there is
no private right of action for personal injuries arising from a violation of the
MCA or is safety regulations,™): Lipseomb v Zurich Am. fre, Co, No.
CIV.A, 11-2555, 2012 WL 1902595, at *2 (EDLa May 25 2012)
(Milazzo, 1), Some state courts have followed suwit.  See Craff v Groebel-
Celahema Mevers, Ine, 2007 QK. 79, 9 25, 178 P3d 170, 177 (“[T|he
legislative history establishes that Congress was interested only in
enabling private entities to assume the Interstate Commerce Commission’s
role to enforce the commercial aspects of the Motor Carrier Act.™), Tierney
v, Arrowhead Concrete Waorks, Tno., 791 N.W . 2d 5440, 547 (Minn. Ci. App.
20000 {“[I]t 15 appropriate to look bevond the seemingly plain wording of
subsection (a){2) to the legislative story, to determine the scope of that
aubsection.™),
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The Court agrees with the majority of other courts that 49 11.85.C, §
14704(a)2) does notl create a private right of action for personal mjury and
wronglul death plaintafls. .

FLeon v, FedEx Oround Package 51a., fne., No. CV 13-1005 JB/SCY. 2016 WL

RIGORN, at ¥12-13 {D.N.M. Feb. 16, 2016).

Because the PMCSE does not create a private cause of action for personal imjury
¢laims, the FMCSR alse does not establish a standard of care for a South Dakota
negligence cause of action. The Hamers" proposed Amended Complaint was properly
denied because it was entimely, and also because it was futile.

Il The Circait Court did not Abuse its Discretion by Declining to give the
Hamers' Requested Jury Instruction regarding the Federal Motor Carrier
mafety Regnlations,

The standard of review of a circuit court s instruction to the jury is abuse of
diseretion, —A trial court has discretion in the wording and arrangement of its jury
mstructions. and therefore, we generally review atrial court’s decision to grant or deny a
particularly instroction under the abuse of discretion standard.”™ Frye-Bwneton v. Rapid
City Med, Cor,, LLP, 2021 510, 3,9 22, 954 N.'W.2d 314, 319 (quoting Joknson v. United
Fareel Serv., Inc, 2020 8.1 39,9 28, 946 NW.2d 1, 9). The party charging that an
mstruction was denied erronzously must show not only that the denial of the requested
mstruction was erroncous, but also that the ermoneous demal was prejudicial. Wangsness
v, Builders Cashway, Tne,, 2010 8.D, 14, 9 10, 779 N.W . 2d 136, 140 (internal citations
omitted ).

“When an issue 15 supported by the evidence and an msiruction correctly sefting
forth the law is requested, the court should so instruct the jury.™ Yowng v. Owry, 2013

S.D. 7.931, 827 N.W.2d 561, 569 {citing Kuper v. Lincoln-Union Elec. Co. 1996 8.1).
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145, 9 32, 557 N.W.2d 748, 758) (internal citations omitied). “But a court 15 not required
to instruet the jury on issues lacking evidentiary support.™ Jd

The Hamers™ requested jury instruction number 35 asked the circuit court 1o
mstruct the jury on the FMSCR. The requested instruction stated, “The Federal Motor
Carrier Safety Regulations also impose duties and responsibilities on motor carriers and
commercial vehicle dnvers™, The requested jury mstruction went on to réference ten (10)
sections of the FMCSR, which would have mstructed the jury about Comerstone’s
alleged duties under the FMCSR. (R, 451-453.) The requested jury instrction ended
with, “These federal regulations set the standard of care of a reasonable motor carrer and
commercial vehicle drver, If vou find that one or both of the defendants violated the
regulations, such violation s negligence.” (R. 453.) Per Highmark, this requested
mstruction is an incorrect statement of the law governing a South Dakota accident
mvolving a commercial semi-truck.

For the same reasons as cited above, the circuit court properfy denicd the Hamers”
requested jury mstruction number 35, The FMSCR does not create a private cause of
action for persomal mjury claims, and therefore, does not create a standard of care fora
Jury to decide a South Dakota negligence cause of action. Mighmark, 2012 8.1, 37, 9 16.

CONCLUSION

The Circunt Court’s decision 1o grant Defendants” Motion to Exclude Plaintiffs”
Expert Witnesses, Adam Grill and Michael DiTallo. was not an abuse of discretion. The
Hamers failed to meet their burden of proot that their proposed expert witness testimony
would help the trier of fact to understand the evidence or determine a fact in issue. The

etreuil counl properly applied SDCL 19-19%-T02(a).
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The circuil court’s decision to demy the Hamers" Motion to Amend Complaint
was also not an abuse of discretion. The Hamers”™ Motion to Amend Complaint was
untimely, and unfairly prejudicial to Comerstong, The Hamers® proposed Amended
Complaint was also futile, as the FMCSR does not create a privale cause of action for
personal injuries arising out of a commercial trucking accident. and therefore, does not
establish a legal duty Tor & South Dakota negligence cause of action. For the same
reasons, the circnit court properly denied the Hamers™ requested jury instruction
regarding the FMCSE.

WHEREFORE. Defendants Paul Duffy and Cornerstone Poured Foundations,
Ine., respectfully requests that this Court affirm the Judgment of the circuit court.

Dated at Sioux Falls, South Dakota, this 20th day of March, 2025.

EVANS, HAIGH & ARNDT. L.L.P.

A Mark .t Arndt

Mark . Amdi

Tyler A Bradley

225 E. 11" Street, Suite 201

P.0. Box 2790

Sioux Falls, 8D 37101-2790
Telephone: (605) 275-9599
Facsimile: {603) 275-9602
Attewneys for AppelleesDefendants
Paul Dufyand Cornersione Powred
Foundations, frc.
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Dated at Swux Falls, South Dakota, this 20th day of March, 2025.
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JUSTIN HAMER and 41CIVIO-000243
EIM HAMER,
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wa .
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Bioux Fall=s, South Dakota

ooccobar 2, 2023
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Mr. Scott G. Hovy
Hoy Trial Lawyers
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for the Plaintiffs;

Mr. Mark J. Arndt
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for the Defendants.
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Pat L. Beck, Court Reporter
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8ETIPULATION
It ig stipulated and agreed, by and
batwaean tha above-named parties tChrough theilr
attorneys of record, whose appearances have baan
hereinabove notad, that the videcotaped deposition of
DEREE MALCNE may be taken at this time and place,
that 18, at the offices of Evans, Haigh & Arndt,
Sioux Falls, South Dakota, on the 2nd day of
October, 2023, commencing at the hour of 2:58 p.m.;
sald deposition taken befora Pat L. Beck, Reglstered
Merit Reporter and Notary Public within and for the
States of South Dakota and Minnesota; saild
deposition taken for the purpose of discovery or for
usge at trial or for each of sald purposes; and sald
deposition is taken in accordance with the
applicable Rulez of Civil Procedure az 1if taken
pursuant to written notice. Objections, excapt as
to the form of the question, are reserved until the
time of trial. Inscfar as counsel are concerned,
the reading and the signing of the transcript by the
witness is walved.
* ¥ w % % % ¥
(Dapogition Exhibit A marked for
identification.)

w & w W * % &

Pat L. Beck, Court Reporter
605.351.8200 stenopat@sioc.midco.net
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THE VIDECGRAFPHER: We are now on the record.
The deposition of Derek Malone iz being taken on
Octobar 2nd, 2023, commencing at approximataely
14:58. This deposition is being conducted at the
offices of Evans, Haigh & Arndt, LLP, 225 Easat
l1l1th Street, Sioux Falls, South Dakota. The
deposgition is taken in the matter of Justin Hamer
and Kim Hamer, Plaintiffs, wversus Paul Duffy and
Cornerstone Poured Foundationsz, Incorporated,
Dafendants, venued in the State of South Dakota,
County of Lincolmn, in Cirocuit Court, Second Judicial
Circuit. Case No. 41CIV20-000243.

Starting with the noticing party, would all
counzel please state your appearances and whom you
repraesent.

MR. ARNDT: Mark Arndt on behalf of Defendants
Cornerstone Poured Foundation and Paul Duffy.

ME. HOY: And Scott Hoy on behalf of Justin and
Kim Hamer .

THE VIDEOGRAPHER: ©Our court reporter ias
Pat Beck. Would you please swear the witness.

w ¥ % ¥ W W% ¥ ¥ ¥
DEREE. MALONE,
called as a witness, being first duly sworn, deposed
and said as follows:

Pat L. Beck, Court Reporter
605.2351.8200 stenopat@sioc.midco.net
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EXAMINATION BY ME. ARNDT:
Q Ckay. Good afterncon, sir. ©Could you please

state your nama.

A Derek Malone.
Q And can I call you -- I would normally oall you
Deputy Malone, but I know you're net -- no longer

working for the sheriff's officey 12 that right?

A That is correct.

2 S0 can I call you Derek? Iz that okay?

A Absoclutaly.

Q All right. Derek, how old are you?

A I'm 24 vears old.

(o] Derek, you understand the purpose of while
you're -- why you're here today 18 to provide some

testimony related to a motor vehicle accident that
would have ooourred in Lindoln County on April Bth
of 20197

A Yesz.

Q And at that time, April of 201%, what was your
ococupation?

A I was a deputy sheriff for Lincoln County
Sheriff's Cffice.

Q How long had you been working for the gheriff's
office?

A I'd been working there since roughly, I

Pat L. Beck, Court Reporter
605.351.8200 stenopat@sioc.midco.net
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balieve, August of 2015.

Q And can you give the jury just a little bit
more information about your law eanforcement
experience. Maybe start at the beginning of your
law enforocemeant career and take us to preszant day.

A Absoclutely. When I joined the sheriff's
office, I was uncertifiled, which means that I had to
attend the South Dakota Law Enforcement Program --
Cartification Program, I believe it waz 13 weeka,
for certification out in Plerrae, South Dakota.

After graduating that, I would have -- I would
have gone through my OJT program, which is the
on-the-job training program with the sheriff's
office where initially you ride around with a senlor
deputy in varlous steps where they start off kind of
laading and then you slowly transgition to where
you're taking over. And then by the eand, you deo
kind of like a week of, like, a certification week.
If you pass everything, then they can allow you to
be on your own. And at that point I would have
worked on my own as a deputy.

o S0 when was it that yvou actually became
cartified as a law enforcement officer in

South Dakota?

A The exact date I don't know off the top of my

Pat L. Beck, Court Reporter
605.351.8200 stenopat@sioc.midco.net
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head, but, again, it would have bean that 13 weeks.

It was not too long after I started. I believe it

would have bean -- it would have been in Z0156.
o] Okay. Sometime in the year 20157
A Tag.

o] And at that time you were working for the
Lincoln County Sheriff's 0ffice as a deputy?

A That is correct.

2 And then you continued in that capacity for a
number of years?

A Yez. I continued in that capacity until
February of 2020.

(o] And what occupation did you take in February of
20207

A In February of 2020 I transitioned to federal
law enforcement. I accepted a job with the
Department of Homeland Security with an agency
called Federal Protective Services,

Q And my understanding 1s now you're going to

have another career change; is that right?

A Yas.
o] What are you going to do now?
A I recently accepted a position with tha

Department of Justice with ATF and I'll be a
ariminal investigatbtor with them.

Pat L. Beck, Court Reporter
605.351.8200 stenopat@sioc.midco.net
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Q2 Alcoheol,; Tobacoco & Filirearms?

A That is correct.

Q And that leads to why we're taking your wvideo
deposition today. TYou're not going to be in this
area at the time of our jury trial, which 1=

Setober 31lst through November 3rd; 1s that right?

A That 12 correct.
Q@ And where do you plan to be at that peint?
A As a part of my new job, I have to go to law

anforcement training in Georgia, FLETC, Faderal Law
Enforcement Training Center. That's a six- to
seven-month program that I'll be starting here
Gctober 15th and not expected to be back until
roughly April 25th.

Q2 Ckay. Well, we appreciate you accommedating
our schedule to get thisg done today. Bafore I leava
your background information, Derek, can you tall u=s
a little bit about your education? Do you have a

high school degrea¥

A I do.
Q Whare did you graduate high school?
A I graduated high school in Muskegon, Michigan,

at a school called Orchard View High School.
And then did you attend college after that?
A I have attended colleges. I've done a couple

Pat L. Beck, Court Reporter
605.351.8200 stenopat@sioc.midco.net
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of online colleges. Most recently at American
Military University. I do not currently have a
degraa .

o] Okay. So we'll switch gears to -- a bit -- to
tha accident iltself. Again, the date of tha
aceident, I think, according to the report that we
received from the Lincoln County Sheriff's Dffice
was April 8th of 201%. And I'm golng to, I guess,
start by showing you what's been previcusly marked
as Exhibit A. Tell me 1f you recognize that
dooument, Derek. And if you need to take a minute
to flip through it, please do.

A Absclutely. I do recognize this as belng an
acoident report. Yes, a South Dakota Accident
Report.

Q And can you tell by looking at that document if
you would have been the cofficer that would have

completed that report?

A I am, yes.
Q And where do you see that?
A On the very firast page on the top i1t has

D. Malone and 44 Adam 14, which was my badge number
at the time.

o Ckay. Great. And I think for reference --
maybe I should have done thisz before we started, but
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I'm going to do 1t now anyway. For reference, I'm
going to maybe have you mark the exhibit with page
numbers, i1f yvou don't mind. I domn't think thera ara
page numbers on the exhibit itself.

A Abzolutely.

o] Would you mind geing threough and just marking
each page?

(Witness complies with reguest.) Seven pages.
ckKay.

That's what I'm showing.

A total of seven pages?

Absolutely.

Lo - s

Okay. And is this format something that you
would typilcally use in the course of your dutiea as

a deputy sherlff in Lincoln County?

A Yag, 1t was.
] And is the -- iz the format itself somewhat
standard for law enforcement or how does this -- how

did this format come about, do you know?

A I'm not sure how it came about, but I do know
that Chis was a -- this is tChe printed copy of what
would come out when we use the electronic asystem. I
believe the name of that was Track Systam. We would
do it online and this was the end result, what the
form would look like.
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Q Okay. So would this format be a typilical format
for you to complete when you investigated an
accident?

A Yag, it would.

Q All right. 8o I'd like to go through just a
few items on each page, and maybe we'll just try to
goe through it in order page by page.

First of all, I do see in the top right-hand
dorner the ID zays D. Malone. That's your name;
correct?

A Yez, it ia.

o] And then the date of the accident is April Bth
of 2019. Do you see that?

A I do.

Q How about the time of the accident? Does the
first page indicate that?

A 0905 hours.

@ And that would be § a.m.?

A Yas, it would.

Q And then does the first page reference where
Che accident took place?

A Yes, 1t doaas.

Q And I know there are some mayba technical terms
that are used there. Can you, maybe in lay terms,
degcribe where the acclident took place?
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A Yes. It would be under the -- under the I-2Z98
bridge at the intersection, which would be kind of
called the T intersection of 271 under the I-29
bridge.

Q Okay. And I think that =sast/west road also is
coccasionally referenced as Highway 1067 Ias it

County Highway 10&7%

A I do belliave, yes.

2 Ckay. But anyway. you've referred to 1t aa --
Chat street that runs east and wast -- as 2717

A Yesz.

Q Ckay. And the north -- north/south recadway is
I-29%

A That 1g correct.

Q2 All right. And the accident, per your

invegtigation, ocourred underneath that overpasa of

I-29 and 271%

A That ia correct.
Q Okay. Maybe -- just backing up a littlae bit.
I don't know if you have -- I know this was a while

ago. I don't know if you have a specific
recollection. How was it that you would have
regponded to thisg acoident sceane? Why would you
have gone ocut there to investigate thias?

A I would have received a call from the dispatch
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basically dispatching me out there by somebody

elither calling the non-emergency or 9-1-1.

2 And then mayba tell tha jury what you would
typically do to investigate -- let's start it this
way: Do you recall sgpecifically -- do you have a

recollection of this accident or investigating this

acoident?
A I do.
2 All right. Tell the jury what you recall as

far as what staps you took Lo investigate this
accident.

A Yas. I would have responded from the location
I was. I would have drove there in my Lincoln
County Sheriff's 0ffice wvehicle. Upon arriving at
the scene -- do you want me te tell you what
happenad or how I would have respondad?

Q Yeah. Both, if you can, at the same time. And
if I need to ask you for clarification, I'll deo
that .

A Absclutely. To the best of my knowledge, when
I arrived on scene, one of Che first things we want
te do iz make sure that there are no serious
injuries involwved. In this particular incident,
this intersection has a steoplight at it that's
normally just working as normal. Howaver, when I
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arrived on scene, I noticed that these lights were
malfunctioning, so the intersection was -- the
lights were blinking red, so it wasn't typical of
that intersection. I saw the wvehicles puzshed up
onto the sidewalk. I talked to both partiss. The
first party I spoke with, I belleve, was Paul Duffy
and I explained -- had him explain to me what
happened. Mr. Duffy told me that he was traveling.
it would have been sastbound on 271, and he stopped
at the light, which was now blinking red because it
was malfunctioning. He was attempting to go north
onto I-29%, the interstate, which would have been a
left-hand turn for him.

He indicated to me that he had the right-ocf-way
at that point. And when he went to make his turn,
another vehicle came out in fromnt of him and he
collided with that vehicle in the intersection.

He told me that he would have had the
right-of-way and that there was no doubt in his mind
that he had the right-of-way. I talked to the other
Party involved. I bealieve it was Justin Hamer. I
would have to refer just to make sure.

2 Sure.
A Maybe you can correct me 1f I'm wrong, but I de
believe it's, yves, Justin Hamer. Justin Hamer told
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me that he was traveling westbound on 271 and came
to that intersection and that his plan was to
continue westbound through that intersection. He
told me that when he was stopped at the light, there
wasg a vehicle that had just turned on -- laft onto
the interstate and, therefore, because the vehicle
had just turned, he would have had the right-of-way.
And so when he thought that he had the right-of-way
he continued to prodeed westbound through the
intersection where he saw a sami that he tChought was
going to stop but instead collided with him.

I questioned Mr. Duffy about the wehicle that
would have turned in front of him. Mr. Duffy denied
there being any vehicle at the intersection and
stated again that he would have had the
right-of-way.

In this particular incident, there was no
outside witnesses that were involved that atayed
on-scena, and I wasn't there at the time, so I had
no way to determine who, if anybody, at that point
had violated the right-of-way.

o Ckay. And as a little bit of a summary of
those conversations, you first obtained the
right-of-way explanation from Mr. Duffy whe was
driving the semitruck?
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A Yas.

e And he denied -- well, he stated that he
balieved ha had thea right-of-way?

A That is correct.

Q And then you spoke to Mr. Hamer about the
right-of-way and he indicated he believed he had the
right-of-way?

A Yas.

2 And then you rechecked with Mr. Duffy., and

Mr. Duffy, again, indicated that he believed hea had
the right-of-way?

A That is correct.

(o] And when you rechecked with Mr. Duffy., did you
algo addregs that ilssgue of whether there was a
vehicle that had been at the same intersection ahead
of him making the gimilar maneuver to what Mr. Duffy
was attempting to do?

A I did. He denied that thete was a vehicle in
front of him.

Q Okay. And because there were no -- well, you

indicated thers ware no witnesses; 18 that right?

A No witnesses that stayed behind that I could --
Q okay .

A -= talk to.

2 Ckay. Based upon all of that, did you come to
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any conclusion as to whether or not one party was at
fault for causing the accident?

ME. HOY: Objectiomn. Relaevanca.
2 {(By Mr. Arndt}) You can answer.
A Baged off that, I determined that I could not
accurately determine which party was at fault.
Q Okay. As far az the location of the vehicles
physically in relation to the intersection ltself,
where were the wvehlolesg located?
A 80 ==

MR. HOY: Are you talking about the Duffy
vehicle and the Hamer wvehicle?
(o] {(By Mr. Arndt) I'll try teo clarify. if that
wasn't clear. Ag far asz the vehicles as they were
resting in the intersection, when you arrive, where
ware they located?
A So if recalling correctly, under the -- under
the bridge there i1s like a sidewalk portion that
would be under the bridge for 1f people are still
walking. They were pushed up onte the sidewalk
portion that would have bean closer Co the
north-hand side of the intersection under the
bridga.
o Ckay. If zomeocne were to refer te the location
of where the collizion ocourrad as being in the
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middle of the intersection near the bridge or
underneath the bridge, would that be accurate?
A I baliave that would be accurate, yes.
o] Okay. Okay. Now maybe to clean up some
detaills, Deputy Malone, I do want to flip through a
few pages of your report. Let's go te the second
page, 1f you don't mind. The second page of the
report is information related to the vehicle that
Mr. Duffy was driving; is that correct?
A Yas.
Q And Mr. Duffy was the person who was driving
the semitruck; is that right?
A That is correct.
Q And as it relates to -- just kind of moving
down that page a bit. On the left-hand side, about
a third of the way down the page, thera's a
reference in the report to driver contributing
gircumstancesa. And then did you fill out
information for that category?

MR. HOYT: Objection. Relevance.
Q (By Mr. Arndt) You can answaer.
A I zelected the option that would -- of putting
99, which was unknown.
o All right. And did you issue any citations to
Mr. Duffy for his driving related to this acoldent?

Pat L. Beck, Court Reporter
605.351.8200 stenopat@sioc.midco.net

Appx. 19

18




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1%

A I did mnot.
MR. HOY: Same cobjection.
Q (By Mr. Arndt) Okay. Eo no citatiomn to
Mr. Duffy?
MR. HOY: Same objection.
THE WITNESS: That's correct. No citation.
=] {By Mr. Arndt}) And then how about injury
status, moving further down that page? Do you see
that category?
A I do.

o And what does that indicate?

A Indicated that there was no injuries at the
Eime.

Q S0 no injury to Mr. Duffyw

A That is correct.

Q Moving further down the page, about two-thirds

of the way down the page, kind of on the right side
there's an estimated travel speed. Do you see that?
A Yas, I do.

Q And what did you indicate for the estimated
travel speed for Mr. Duffy's wvehicla?

A I estimated it at 15 miles per hour.

Q And then the category right next to that says
what?

A "How estimated.®
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Q And what did you indicate?

A I indicated it was an officer estimate,

Q All right. So that means 1t's not that
somebody told you, yvou just estimated based upon
what you saw of the szpeed of Mr. Duffy's vehilola?
A Yes. Based on what I saw and based on how t
acoident occurred.

Q@ Yeah. And to that degree, I suppose that wo
include that the vehicles would have been stopped

bafore proceeding into the intersection; is that

right?
A That is correct.
(o] S0 there would only have been so much time t

acoelerate and get to 15 miles an hour from where
they were stopped to where the accident actually
ocourrad?

A That is correct.

Q And then to the next page, please, page 3,
there's a reference about -- again, a third of th
way down the page -- to traffic control device.

you s8as that?

A On page 3?7 Yea, I do.

Q And what does that sgay?

A Flashing traffiec contreol signal.

Q And that's what you had previously described
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the flashing red lights?

A Yes.

Q Typically there would have bean traffic lights
at this intersection that would have been directing

tha traffic and who had the right-of-way; 1l that

right?
A That 1a correct.
Q@ But those lights weren't working, so the

dafault for the lights was flashing red?

A That is correct.

Q All right. Let's move on to page 4, please.
And this page 4 18 the information related to

Justin Hamer's vehicle; is that right?

A Yes.

Q2 Alsc known as Unit 2 on your report?

A Yez.

Q And I forget te ask you when asking about

Mr. Duffy's vehicle, that's referred to in your
report as Unit 17

A That is correct.

o] So back to page 4, Unit 2, Justin Hamer's
vahicle. What did you list for driver contributing
circumstances underneath that category?

A I listed "unknown" as well.

Q Same -- game as you had listed for Mr. Duffy?
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A That is correct.
Q And then how about for the injury status? Do

yYou sa&a that?

A I do.

Q What doss that =ay?

A It gsays "possible injury."

Q Do you know how you came to that conclusion?

Why ®*possible injury®?

A I don't recall if he -- at this peint 1if he
spacifically mentioned to me something that would
have made me put that or 1f I saw a visible injury.
Tnfortunately, I just don't recall that at this
Eime.

Q All right. You don't have a recollection of
seeing a visible injury?

A I den't have a receollection of it, neo.

Q And then that same guestion as I asked you for
Mr. Duffy, was there a citation issued to Mr. Hamer?
A There was not.

Q And then how about the estimated travel speed

for Mr. Hamer's wvahicla?

A Fifteen miles an hour is what I put for
estimated.
o S8o the same estimated speed for both vehicles

bazed upon what you cbaerved?
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A Yag.
Q And then let's go to page 5. Again, the

traffic control device Cype, what did you list

there?

A "Flaghing traffic control signal."®

Q S0 both parties had the same flashing red
lights?

A Yas.

2 And then what iz page &6 of your report?

A FPage & of tha report 12 a drawing based on
what the -- how the accident locked or how the

accident occocurred.

(o] Okay. And for the jury's reference, assuming
they see this, can you tell us which vehicle is
which based upon your diagram?

A Abgolutely. So there ig2 a compasg on the top
right corner that indicates north that's on teop.
locking at that, the north vehicle you see on ther
is Mr. Hamer's wvehicle as he's trying to go
westbound on 2Z71. And the semi-locking vehicle on
the south is Mr. Duffy's wvaehicle as he was
attempting to turn northbound.

Q Okay. It might be obvious from the diagram,
but juast in case it's not --

A Abzolutely.
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Q -- I'm golng to ask you to take this pen and
maybe note the number of the wvehicle as it
correlates to your report.

A Absolutely.

Q Okay. And I guasgs I'm assuming you noted,
yeah, vehicle 1 iz the vehicle you referred to as

the semitruck that's at a bit of a diagonal in the

intersection?
A Yes=.
Q And for the jury's referenca, if Mr. Duffy's

explanation to you as to where he was trying to
procead is accurate; does the line -- the direction
of the vehicle make sense to you?

A It doeg.

Q So where would he have been trying to geot I
don't knoew if you can just maybe use the diagram or
describe for the jury the direction he would have
bean tryving to travel.

A Absoclutely. He would have been making, from
hia position, a left-hand turmn, s¢ he would have
driven a little bit forward and started to make his
turn, and the way the on-ramp is, it kind of loops,
g0 he would have made a left-hand turn and kind of
continued more -- I guess he would have turned left
onte the on-ramp, 2o he would have been at an angle
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at the point where they collided.

Q Okay. And similarly., vehicle Z would be

Mr. Hamer's wvaeahiclae?

A Yas.

Q And that vehlcla, per Mr. Hamer's statament to
you, 12 consilstent with the direction he would have
bean traveling?

A It i=s.

Q And that's just basically from sazst toc west on
Highway 2717

A That iz correct.

o] And based upon the physical evidence at the
accident scene, would 1t be the front driver's side
of Mr. Duffy's vehicle that would have struck the
front driver's slde of Mr. Hamer's wvehicle?

A That iz dorrect.

Q Ckay. Let's move to page 7 of the report for
me, please, and there's a reference at the top of
this report that says “Narrative.* Do you see that?
A I do.

Q And is this something typically that you would
usa in an accident report to, I guess, further
provide zome detalls as to your investigation of how
the accident happened?

A Yez, 1t la.
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Q All right. In the first sentence of the
narrative, do you see a reference to "non-injury
accident™?

A Yag, I do.

Q And why did you include that in the narrative
of your report?

A Thoze are the types of calls, when they come
out, they are dispatched usually to us -- they'll
gome out as either an injury acocident or a
non-injury accident, so tha way it was dispatched
out to me, it was dispatched as a non-injury
accident.

(o] Do you know, does that categor- -- or
categorization of the injury, that label of
“non-injury.* does that refer to whether or mot an
ambulance or an EMT would be called to the gcene or
doas that have any bearing, do you know?

A The initial results are just based on how our
dispatch is coded, which 1s usually just based on
the information they received from the 9-1-1 caller
Or non-emargency caller.

o All right. And moving through the narrative of
your report, the next line references those flashing
red lights that you'wve already described; 1ls that
right?
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A Yas.

Q And then what does the next sentence of your
narrative indicate? It starts with *“It.*

A "It should be noted that this is a very
complicated interzection that supports

eazt /westbound traffic, each direction having
several lanes to support through traffic and entry
and exit of interstate traffic.®

2 All right. And I guess without trying to make
you a traffic engineer, why did you indicate Chat i1t
was a complicated intersection?

A Yas. Just 1t was -- 1t was more complicated
than your typical T intersection. It's not made to
be spuppeorted just on a -- normally on a four-way
intersection, it's supposed te be with lights, so
thare's multiple lanes of traffic for aasgt- and
wastbound traffiec, and there's multiple turn lanes
to go onto the interstate. And then there's traffic
trying to come ¢ff the interstate, so at any one
time there can be several cars from multiple
directions trying tCo get through the intersection.
o] Ckay. I'm guessing most of our jurcors are
going to understand that intersection g#ince thay're
Lincoln County residents and are probably familiar
with that. But maybe for further reference, 1is
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1 there ancther intersection in the Siocux Falls area
2 that's gimilar to that intersectiomn that you're

3 avara of? I'm thinking of the lZith Streat area of
4 I-297%

5| A Yez. Yes, absolutely. That ia.

6| Q Those twe bridges and underpasses are similar?
T A They are similar, vyes.

g Q All right. And your report goes on to

3 raeference your interaction with the two drivers,

10 Mr. Duffy and Mr. Hamer; 1s that right?

11| KA Yesg, it does.

12 Q And those describe those -- I guess, the

13| previous conversation that you described to us that
14 Mr. Duffy indicated he had the right-of-way.

15 Mr. Hamer alsc indicated that he had the

16 right-of-way. And then Mr. Duffy again indicated to
17 | you that, neo, he thought he had the right-of-way?
12| A That's correct.

19 Q And, again, there's a reference later on in

20| vyour report that there was not any other, I gueas,
21 independent witness at Che scene That could help you
22 clarify which of those two actually had the

23 right-of-way?

24 A That is correct.

25 Q And then you concluded, based upon all of that,
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that you didn*t have enough information to determine
fault or cite anybody for a driving mistake; is that
right?

A That is correct.

Q2 All right.

MR. HOY: By the way -- I'm sorry. OCbjection
to that last question and answer aa based on
ralevanca.
2 (By Mr. Arndt) Okay. Officer Malona, dossg tha
Exhibit 1 fairly and accurately deplct and summarizea
your investigation of this April Bth, 2019, acecident
betwean Mr. Hamer and Mr. Duffy?
A Yez, it does.
Q And does that document -- that document is
something that you would typically use in the
courge of your buszinesgs asg a deputy gheriff in
Linceln County?
A Yes, it ia.
Q I'm going to move into maybe some other items
that might not be specifically mentioned in your
report. And I recognize, again, it's beaen four
years since the accident happened, so if you don't
have a recollection, you just nead to lat us know
that .

Do you have a memory <of, when you apoke to
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Mr. Hamer at the scene, whether or not he indicated
to you that he had lost consciousness?

A I do not have any memory of that.

o] And do you have a recollection of Mr. Hamer
acting in a way that lad you to belleve that ha was
confused or had some type of head trauma?

A I do not recall any of that.

Q@ Do you believe that's something that you
typically would recall from an accildent scene when
investigating an accident scene?

A If it was an injury accident, typically that's
something that I would have noted in my report, if
there was that type of injury, it would have been
noted. It's hard teo gay this long age -- this long
if I would remember. I can't -- I guess I can't
anawer that.

Q Surae. I understand. We need to rely upon your
report, I suppose.

A Absolutaly.

Q Okay. A8 i1t relates to the fault of either
vahicle for their driving at the scene, as you
investigated the accident, did vou make any kind of
a determination about whether or not the samitruck
had committed any type of Federal Moctor Carrier
vielation that would have contributed teo the fault
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of who caused this acoclident?
A No. For that aspect of it, I didn't consider
any of that. I didn't feel that that played any

portion of it.

Q And why not? Why did that -- why did a Federal

Motor Carrier regulation or any type of a trucking
violation not contribute to yvour determination of
who was at fault?
A What I was looking at mainly in that type was
kind of the right-of-way i1ssua, who had tha
right-of-way. 8¢ in my opinion, whether it was a
commercial wvehilicle or a private vehicle,; the
right-of-way question would have still been the
2ame .

MR. ARNDT: oOkay. I am geoing to offer
Exhibit A at this point.

MR. HOY: HNo ocbjection.

ME. ARNDT: And, Deputy Malone, that's all the

quastions I have for you at this point. Mr. Hoy may

have zome questions for you.
MR. HOY: I do.
EXAMINATION BY ME. HOY:

Q Deputy, thank you. I appreciate your time.

Let me just ask a couple of things. Are you tralned

in acoident reconstruction?
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A We do -- wea go over our accldent block in the
-- a8 part of the academy. I have not been to,
like, an accildent reconstructionist. No, thera's
further scheools that do that, and I have not been to
any of those.

Q And there are certain officers that camn be
called in to do those when you deem it necessary; 1a
that right?

A There can be, yes.

Q Okay. Did you do any kind of a -- any kind of
tezting to determine the reaction time of Mr. Duffy
in making this turn?

A Nao.

Q Did you do any kind of a check of his equipment

or brakes or anything like that?

A I did not.

Q Did you make any measurements at the scanae?

A I did not make any measurements.

Q Was there somebody coming to take measurements

after you finished with your investigation or was

Chat 1t?

A There was nobody coming to take measurements at
that point.

o Ckay. Now, the wvehicle Mr. Hamer was driving

wasg an Avalanche. Do you recall that it was yellow?
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A Personally, I do not recall that it was yellow.
I did see in my report that I noted it was yellow.
Q Okay. S0 a yellow truck would be easlier to saea
than some other colors?

MR. ARNDT: Wall, I'll obiject as it calls for
spaculation.

THE WITNESS: I believe that ilntersection 1a
guite open, so I believe any vehicle would be able

to be geen in that intersection.

Q (By Mr. Hoy) Okay. Including Mr. Hamer*'s?

A Yesg.

Q All right. Now, s8¢ are -- do you have a CDL,
81ir?

A I do not.

Q2 Are you aware of the regul- -- of the contents

of the CDL manual, the commercial driver's license

manual?
A I am not.
Q So evean 1f you wanted to apply it, would you

have been able to make reference to it in your

reportc?
A I would not have, no.
MR. HOY: Okay. Now, I want to -- at this

peint let's mark this first ome Exhibit 1 and then

tha second one Exhibit 2. 8She needs to put the
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marker on it first, =sir.
THE WITNESS: Absolutely.
(Deposition Exhibit Noa. 1 and 2 marked for
identification.)
Q (By Mr. Hoy) All right. Do you saea both of
those exhibits in front of you?

A I do.

Q@ And the first one says "Google Earth®" on 1t at

the bottom right corner?

A Yag.

Q Doezg that appear to be a pilcture of this -- of

this interszection where this crash oocourred?

A I do believe the area has changed a little bit

gince thia, but I do believe thisz 1z that
intersection.

Q Ckay. Now, then, showing you -- showing you
what 1s Exhibit 2, Officer, iz that a rendition of

what the lanes look like under the interstate

OVRIpass?
A Yez.
Q Okay. S0 there's -- for Mr. Hamer, in the

direction he was traveling, there were two lanes
that were goling west?

A That is correct.

Q And, therefore, there would have been two lanes
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going east if someone was going that way; 1s that

correat?
A That is aleo correct.
] And then there's two turn lanes, both east and

wazgt, for peopla trying to anter the interstata; is

that correct?

A That 1a correct.

Q@ Would you agree with me that the lights showing
that there was red flashing either stop -- whether
it had a turn light on 1t or not -- are most visibla

at the area where the white stripes are on either of
these two exhibits? 1Is that fair?
A Yas. That you can see them from those
pogitions. I think that's fair, yes.
Q All right. &And you would agree with me that
where Mr. Hamer had stopped bafore he went ahead,
this would be many car lengths before he came avan
under the bridge. Iz that fair to zay?
A Yas.
Q S0 in order for someone to, guote, dart out,
that would have had to have bean some extrame
acceleration. Do you agrea?

MR. AENDT: I'll object. It calls for
speculation.

THE WITNESS8: I'm not asure 1f "dart out" -- I
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guass I'm not sure if he would have to have darted
out, but...

Q (By Mr. Hoy) Wall, ckay. Let me ask it to you
this way and then you'll maybe understand my point.

If it's qjust a four-way =stop where somebody's
making a left turn and the guy coming the other way
decided he was going to go, I mean, he could enter
the intersection and not be seen by the other
driver; 1s that correct?

A Yas. I understand. Yas, there is a larger
difference in this intersection than there would be
at kind of a traditional four-way intersection, yes.
(o] And it would be -- it would -- if yvou're
driving a yellow truck and moving ahead, from your
perspective, 1f you were about to make a left turnm,
you ghould be able to fee that wvehicle. I'm asking
you that in your experience.

ME. ARNDT: Well, I'll object. I think the
quastion i vague and it calls for speculation as to
what the other driver would have seen.

THE WITNESS: If I'm making & left-hand turn or
I'm going straight or if I'm driving my vehicle, I
alwaya try to be cautious, yesz, of cother driveras.

o {By Mr. Hoy) And in your experience with just a
standard driver's licensa, would you yield to
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somebody coming across the lane you're about to
cross before you cross 1it?

MR. ARNDT: Object to the form of the guestion
and the reference to what type of driver's license
tha perszon would have had, so0 I'll add relavancy.

THE WITNESS: Talking about me persconally, if
I'm driving, whether 1 feel somebody has a
right-of-way or not, I try to practice defensiva
driving, so I try to anticipate other people's
actiong, S0 1f I had to yield my right-of-way to
avoid a colligion, I would.

Q (By Mr. Hoy) Okay. If you -- I need you to say
that again for me. If you had to vield the
right-of-way, what did you =say, sir?

A I sald me, personally, if I had to yield my
right-of-way to avoid a collizion, I would.

Q Doesn't the law regquire that anybedy making a
left turn makes sure that the lane 1z clear before
Yyou orogs ity

MR. ARNDT: I'll object teo the extent that it
calls for a legal conclusion.

THE WITNESS2: So from my understanding, how I
would interpret that is that would apply just to a
vehicle where there's no right-of-way s2ign. The
vehicle's just coming straight. I'm geoing to make a
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laft-hand turn. That wvehilcle coming stralght
shouldn't have to yield to me or stop or =slow down.
Howevar, if that person already has some kind of
device telling them to yield, then they need to
follow that.

o] (By Mr. Hoy) Ckay. All right. Now, in cases

whare you have gilven citations, vou normally give

statutes?
A Yes.
Q And I'm talking about during the period whan

you were a deputy sheriff.

A Yas.,
Q Is that right?
A Yes.

MR. HOY: All right. 8So with your answer,

than, I'm going to mark that as Exhibit 3.
{(Deposition Exhibit No. 3 marked for
identification.)

Q (By Mr. Hoy) I see you're reading it. Tell me
when you're done, sir.
A Oh, yes. OQOkay. I've read this.
Q All right. Now, looking at SDCL 32-2B-08B.2,
you would agree with me that this was a red light as
oppesed to a caution light?
A Yez. It was blinking red iz what it was, yes.
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Q And then applying that to Section 2, 1t =says
that a "Red...signal stop shall stop in the same

manner as if the vehicle 18 At a stop sign®;

correct?

A What was that part that you ware reading just
now?

2 I'm reading, then, Number 3 --

A Number 3.
2 -- that says that the red -- "And the red or
completely unlighted signal stop shall stop in tha
Zame manner as if the vehicle is at a stop sign."
A Yas, I do see that.
(o] All right. 8o what the law says is that
somebody making a left turn has to act as 1f they're
at a stop sign if there's a flashing red?
A Yaz.

MR. ARNDT: I'm going to cocbject to the form of
the question. And it's vague.
Q (By Mr. Hoy) I there anything about that
question you misunderstood, sir?
A No.
o Okay. Now, then, to go on, under
EDCL 32-25-2.1, it =zays, "After having stopped, a
driver sghall yield the right-of-way teo any wvehicle
which has entered or 1z approaching the ilnterzection
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from another highway and may not proceed into the
intersection until certain that such intersection
roadway 18 free from oncoming traffic which may
affect zafe passage." Did I read that correctly?
A Yag.

Q Do you remember that as being the statute on
making a left turn in South Dakota?

MR. ARNDT: Well, I'm going to object to the
form. There's no reference in here to a left-hand
turn.

THE WITNESS2: This was something that is --
reading this ils refreshing my memory on the statute.
(o] {(By Mr. Hoy) Okay. Do you -- just to be clear,
then, "After having stopped, the driver shall yield
the right-of-way teo any vehicle which has entered or
iz approaching the interzection from another highway
and may not proceed into the intersection until
gertain that such intersection roadway 1s free from
oncoming traffic which may affect safe passage.* and
that you are -- that refreshes your memory of what
the statute 187
A Yasz.

Q Now, going back, then, to Exhibit 2, would you
agree with me, then, that the -- will you agree with
me, then, that any truck making a left turn, before
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they make that turn onto the underpass, has the
obligation to make sure that there is no one in any
of what would be, in this case, the wastbound lanes
bafore they cross,., applying that statute, do you
agrea?

MR. ARNDT: ©Object to the form of the gquestion
in that it calls for a legal conclusion.

THE WITNESS: So just in my opinion at this --
at this intersection and given the situation, you
should make sure that it's clear beforae you'rae
turning. But in this case, the other driver alaso
has an obligation to stop at that stop sign as well.
S0 a8 much as the driver has to yield to make sure
the left lane is clear, as they're turning left, the
other driver has to also make sure that they're
abiding by what would have bean a blinking stop
gign -- or a blinking light at that point as wall.
Q {By Mr. Hoy) Did you have any informationm that
my client hadn't stopped?

A Nao.

Q Okay. S0 if my client had stopped, then the
angwar you just gave would be correct, it would
apply to this situation?

A Yez. I guess I'm just not sure if he stopas --
if he doesn't have the right-of-way, but he atops,
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if he can go. If it's not his turn teo go, 1f he can
do that. I wouldn't think he would be able to go
aven if he stops and somebody's there baforae him.
I'm not saying that somebody was, because I wasn't
able to determine 1f they wera, but...

Q Ckay. Do you recall that the wheels on the --
the wheel wells themselvaes -- were fully taken off
the truck or ripped from the truck in this crash?

A I do not recall that myself. I do Kknow that
the wvehicles ware both, I think, pushed up onto the
gide, so that definitely was impacting the way they
Pushed them up, but I can't specifically recall how
the vehicles locked.

Q Okay. You would agree with me that the
statutes we just locked at are safety statutes for
tha good of the publia?

A Yas.

Q You would agree with me that the contents of
the commercial driver's license manual are for the
safety of the public?

MR. ARENDT: I'm going to object te that
quastion and the preceding in that it ecalla for
lagal conclusions and object to relevance.

THE WITNESS2: I would say that I'm not sure
what's in the commercial onesa, but I would say that
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they are probably written to, yes, make sure that
the public iz =zafe.

Q (By Mr. Hoy) All right. And, then, do you know
anything about the Federal Motor Carriers?

A I have not.

o] And you've never reviewed those?

A Corredt.

Q@ So you wouldn't even have been able to consider
them; 1s that correat?

A That*'s correct.

Q Do you think a truck driver should still be
following the commercial driver's license manual and
the federal regs if they're to be bound by them?

ME. ARNDT: oObjection. Calls for a legal
conclusion.

THE WITNESS: Yesg. If there ig regulationa or
things that they have to abide by to have their CDL
or certifications, they should abide by those.

MR. HOY: OQkay. Let me just take a quilck
moment. Thank you, Officer. I have nething
furthar.

EXAMINATION BY ME. ARNDT:

Q Deputy Malona, I've got just a faw follow-up
gquestions.

A Yez.
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Q If, pursuant to your investigation of this
acocident, you would have cbserved some type of a
defect on Che truck that Mr. Duffy was driving to
indicate that that truck or that defect would have
cauged or contributed to the accident, would you

have further investigated that?

A Yes.

Q@ You did not observe that in this case, though?
A That 1s correct.

Q As iC relates to the obligations of both

vaehicles at this intersection, based upon the facts
of your -- your investigation, do you belleve that
both vehicles had the identical cobligatiom to wvield
the right-of-way to one ancother?

A Yes. I couldn't determine who, if any., had got
thare, =20 I just know that both vehiclesz needed to
stop at that flashing red light and then make sure
it was their turn to go before they left.

Q Okay. So which wvehicle had the right-of-way.
in your view, would have been determined by which

vahicle arrived at their stopping point first?

A That's correct.

Q And you were not able to conclude that in this
case?

A I wag not.
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MR. ARNDT: Okay. I think that*s all I have.

MR. HOY: I have nothing further. Appreciate
your tima.

THE WITNESS: Thank wyou.

THE VIDEOGRAPHER: Ready to go off the record?

MR. ARNDT: Yas.

THE VIDEOGRAPHER: The time iz 15:48. Thia
concludes this video deposition. We're off the
record.

(Witness exousad.)

45
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STATE OF SOUTH DAKOTA )
188 CERTIFICATE
COUNTY OF LINCOLN )}

I, Pat L. Beck, HRegistered Merit Reporter
and Notary Public within and for the EBtate of South
Dakota:

DO HEREBY CERTIFY that the witnesa was
first duly sworn by me to testify to the truth,. the
whole truth, and nothing but the truth relative to
Che mattar under consideration, and that thae
foregoing pages 1-45, inclusive, are a true and
correct transcript of my stenotype notes made during
the time of the taking of the deposition of thias
witnegs.

I FURTHER CERTIFY that I am not an
attorney for, nor related to the partiea te thia
action, and that I am in no way interested in the
coutcome of this action.

In testimony wherecf, I have hereto set my
hand and official seal this 7th day of October,

2023.

Pat L. Beck, Notary Public
Expiration Date: June 11, 2028
Iowa CS8R: No. 118E5
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ARGUMENT

Issue I: The trial court erred by excluding the expert testimony of Adam
Grill and / or Michael DiTallo

Plaintifis respectfully submit that the circuit court abused its discretion by
excluding specialist expert knowledge and testimony critical to credibility, fauh
analysis, and an accurate understanding of the rules governing motor carriers and
Commercial Driver License (CDL) drivers. The crux of Appellees’ argument on
appeal 15, in substance, that the evidence was good enough:

“The drivers of the two vehicles—Hamer and Duffy—were the only known

witnesses to this accident. Both testified at trial. and the jury was able to

assess their respective testimony and credibility. Multiple photographs
depicting the physical evidence of the accident scene were mtroduced at
irial (R. 765-777). Further, Lincoln County Deputy Sheriff Malone
investigated the accident. Deputy Malone's Accident Report was adimitted
as an exhibit at trial. (R. 961-967). Deputy Malone’s trial deposition was
played for the jury at trial. (Appx. 1-54). Deputy Malone testified that his
investigation included his observation of the accident scene and speaking to
both drivers. The jury had sufficient evidence to determine right-of-way,
which was not a technical or scientific issue ™

See Appellee Brief at 11 (emphasis added).

Plamtilfs contest the characterization that the jury’s only task was to
determine nght-of-way (i.c., who arrived at an interscetion first). Each expent
proffered relevant testimony in their field of expertise outside the common
knowledge and experience of a jury that addressed technical issues central 1o
liability, including the performance and compliance standards required to sately

pperate a commercial motor vehicle; application of 49 C.FR. § 3923 (“ll or

Fatigued Operator™) to the trial testimony of the defendants due 1o Defendant



Dufly’s ongoing split-shift work: and the reconstruction of sight lines and
perceplion/reaction limes at a confusing and complex intersection, exacerbated by
a mal functioning traffic control device, depriving the jury of critical information
necessary o evaluate credibility and engage in a proper fault analysis.

The superficial investigation conducied by Deputy Malone——consisting of
conflicting party interviews and photographs—was not an acceptable substitute for
the exacting measurements, analyses, and crash reconstruction performed by
Michael DiTallo {“Mr. DiTalle™), which is plainly evident from a comparison of
the two reports. (CR pp. 66-93. 1231 — 1258, 96 — 104, 1148 — 1136; App. 16-45;
46-56).

In his deposition,! Depury Malone highlighted the directly conflicting
accounts of Mr, Hamer and Defendant Dufly, [Del Appx, at 15-17]. He further
added, “...there was no outside witnesses that were involved that stayed on-scene,
and | wasn't there at the time, so | had no way to determine who, if anvbody, at
that point had violated the right-of-way™. [Def. Appx. at 16]. Regarding the
complexity of the itersection, Deputy Malone testitied, *...at any one time there
can be several cars from multiple directions trving to get through the intersection™.
[Def. Appx. at 28] (emphasis added). He additionally testified, .. .there is a

large|] difference in thig intersection then there would be at kind of a waditional

' Agide from inclusion in the Appendix to Defendanms’ Brief, a copy of the transeript of
Mr. Malone's deposition does not otherwise appear in the record. Mr. Malone testified
via video deposition. A DVD of the video recording appears in the record as Exhibit
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four-way intersection....” [Detf. Appx. at 37] (emphasis added), Deputy Malone
was not trained in accident reconstruction. [Def. Appx. at 32-33], He made no
measurements of the scene. [Def. Appx. at 33]. He performed no testing 1o
determing the reaction time for Defendant Duffyv. [Def, Appx. at 33]. He did not
possess a CDL and was not familizr with the contents of the CDL manual. [Def.
Appx. at 34), Similarly, he was not familiar with the Federal Motor Carrie Safety
Regulations (FMUSR) and did not consider the regulations in his response (o the
crash. [Def. Appx. at 44]. Most importantly, Malone testified that a track driver
should abide by the regulations. [Def. Appx. at 44],

For Diefendants to argue otherwise, or suggest that the evidence was
minimally “sufficient” for the jury to do its job, is disingenuous, as the pretrial
ruling minnged on Plaintiffs” nght to prepare and zealously present the strongest
case possible within the rules of evidence. See, e.g., State v. Abdo, 2018 5.D. 34, 9
27,911 N.W.2d 738, 745 (“[A party| has the right to present its case in any
manner it sees fit 5o long as it stays within evidentiary rales|.|™). fdl.

Mr. DiTalle included the following aerial image of the intersection in his
reporl along with several detailed scene diagrams he created based on 313 scans of

the same:



s i
P 'i"IF im

Exhibit 1: nn-gh.- Earth aerial of the era]l SLEmE,

[CR pp. 47. 97, 1149; App. at 47].

While there may be garden variety auto crashes that do not require expert
testimony, as argued by Defendants, this is respectfully not one of them. The
details—the size and handling characteristics of the UMV, whether Defendant
Dufly was fatigued and/or Defendants were non-compliant with the applicable
federal satety regulations, acceleration rates, elevated CMV sight lines, respective
distances traveled. and reaction/perception times—all mattered and more than
likely affected the omcome of this thal. As determined by Mr. DiTallo, this crash
was avoidable if Defendant Duffy delayed his turn by a mere .02 seconds, which is
the blink of an eve when he possessed between 4.4 and 4.9 seconds 1o observe and
react to Mr. Hamer's vellow Chevrolet, [(CR pp. 531, 101, 1153; App. at 51].
Incredibly, despite his thorough investigation, precise measurements, and

scientific/mathematical findings, Defendants argued that “...none of [Mr.]



[MiTallo®s proposed “expert” opinions addressed topics beyond the knowledge of a
lay juror”. See Appellee Brief at 10,

As to Plaintiffs’ truck safety expert, Defendants further argued that “{Mr.]
Grill’s report conceded that, °[t]he standard of care for truck drivers is the same as
for every road user, in the respect that the truck must be operated in a manner that
avoids crashing into things, or having others collide with it.™ but neglected to
highlight the next sentence which read. “...the performance standards to
accomplish this standard of care are much different for truck drivers than operators
of smaller vehicles™ |CR pp. 23, 73, 1238; App. at 23]. This argument 1s an
extension of Defendant Cornerstone’s erroneous trial testimony that, “[tJhev’re the
same as automobile rules. . except for inspecting the truck,” adding “["m just
telling vou it's the same rules™. (1T Day 3 at 69).

Drefendant Cornerstone was awure of Defendant Dulty’s split-shift schedule
that involved thirteen (13) hour workdays with, at best, six and one-half {6 %)
hours of non-consecutive steep, but testified “[s]ome people need sleep and some
don’t,” adding, “[t]he rules say drive safe™. (TT Day 1 at 39-60 [Dutfy]: TT Day
3 at 64; 70 [Cornerstone]). The circuit court’s pre-trial rulings deprived Plaintifls
of an ability to counter this false and self-serving testimony including, but not
limited to, Mr. Grill educating the jury that the Federal Motor Carrier Safety
Regulations require a truck driver to achieve “ten consecutive hours™ of

“restorative rest”. (CRp. L118).



It 15 axtomatic that the conduct of a truck driver should be assessed by
reference 1o the conduet of a reasonable person with the special competence
required of truck drivers, not by reference 1o the conduct of a reasonable, ordinary
driver, Dakter v, Cavalline, 363 Wis,2d 738, 866 N.W .2d 656, 670-72 (2015)
(holding that instruction that professional driver of semi-truck driver would
exercise under the same or similar circumstances, having due regard for the state
of learning, education, experience, and knowledge possessed by semi-truck drivers
holding conunercial driver’s licenses did not impermissibly imply that jury should
hold driver to heightened standard of care); see also Malburg v Grare, 2014 WL
4473786, at *4-5 (E.D. Mich. Sept. 9, 2014) (“[Defendant’s] knowledge of the
FMCSRs, and his alleged failure to apply that knowledge in the circumstances of
this case, will, of course, be relevant to the jury’s determination on the eltimate
issue of [his] negligence.” ), Abrams v, FedEx Ground Package Svstem, Ine., 585
F.Supp.3d 1131, 1052 {5.13, 111 2022 (“Plaintiff may present the relevant
FMOCSEs through [their expert] as this will assist the jury in understanding the
standard of care in the trucking industry, an area with which they may not be
familiar.™).

Absent Mr. Grill’s testimony, the jury was lefi with the false impression
that the FMCSR 15 the “same as automobile rules™, Tt was also deprived of critical
mformation that would help it resolve conflicting testimony, evaluate credibility,
and property apportion fault. Plaintiffs respectfully submit that the jury would not

have determined Mr. Hamer to be contributorily negligent, more than slight, it it



learnied that Defendant Duffy had up to 4.4 to 4.9 seconds of perception/reaction
time to observe Mr. Hamer's yellow Chevrolet and avoid the crash by a fraction of
a second. (CR pp. 100-101, 1152-1153; App. at 50-51). The omitted explanation,
supported by Detendant Duffy's trial testimony, is that he was chronically fatigued
in violation of the FMCSREs and minimum industry standards. TT Day | at $6-6();
(CRpp. 1117 - 1118),

Defendants further submit that *. . other jurisdictions have confirmed that
not all auto accident cases require expert testimony ™. (See Appellee Briefat 11).
Aside from the cases holding no precedential value, each is distinguishable. Not a
single case analyzed and excluded the testimony of a trucking expert or addressed
fatigued driving. In Pilgrim's Pride Corp, v. Smoak, the Court of Appeals of
Texas determined a jury was presented with sufficient evidence to render a verdict
for the plaintifl notwithstanding the fact that the trial court erronecusly permitted a
police officer 1o offer a causation opinion. See Pilgrim's Pride Corp, v. Smoak,
134 5, W.3d 880, 892 {Tex. App. 2004 ) (*[ The officer| was not an accident
reconsiruction expert who had the experience and knowledge to observe the scene
and add some scientific. technical, or specialized knowledge to the evidence which
would assist the trier of fact to understand the evidence and testimony in the
case.”). It was in the context of affirming the verdict absent expert testimony that
the excerpt highlighted by Defendants was written, [ at 894, Indeed. the very
next sentence in the opinion strengthens Plaintiffs” argument in this case: “[t}he

pariies were permitted to introduce qualified accident reconstruction experts




to assist the jury in determining the cause of the accident. but they were not
required to do so.” [d. (emphasis added). In other words, while “expert
lestimony was not required to establish negligence,” the parties were free 1o
present i, Id.; see also Weiland v. Bumeon, 2025 813, 9, 9% 50-51, 18 N, W.3d
148, 160 (*[W]e have never held that expert testimony is categorically required to
prove causation for contributory negligence based on excessive speed....”). Jd

Two of the other cases involved no testimony that the jury could not itself
infer from the trial evidence. Utz v, Running & Rolling Trucking, Inc., 32 S0.3d
450, 463 (Miss, 2010) (*[T]he trial court prohibited any expert opinions that the
taillights of the R&R truck had dirt on them or were dirty at the time of the
accident [because the status was depicted in photographs |, . .[but] did not preclude
[plaintiff] from asking her experts, in a hypothetical situation, about the effects of
dirt on taillight visibality, stating that the expert “can talk about if, in fact, there
was direct on the taillight, what effect it would have on the visibility of the
trailer.””), see aflso Kimble v. Earle M. Jorgenson Co., B30 N.E.2d §14, §24
(HL.Cr.App. 2005).

Additionally, in Warking v. Selmits, unlike here, three evewilnesses agreed
that a cement truck was traveling at a reasonable speed at the time of an accident.
Watking v. Schmirt, 665 N.E.2d 1379, 1383-84 (111, 1996), Based on post-crash
analysis of skid marks, a police officer provided deposition testimony that the

truck was going significantly taster than the witness estimates. /d at 1384, The



opinion made clear that the evewitness testimony of the neutral witnesses was a
significant factor in excluding the testimony !

“In this case, three eyewitnesses who had a reasonable opportunity o
observe the accident, and sufficient driving experience. gave their speed

estimates all within a 20- to 35-mile-per-hour range, Even without
defendant Schmitt’s testimony, there are iwo disinterested eyewitnesses
who had a fair opportunity fo observe Schmitt's speed.... The speed

estimates from these three eyewitnesses, along with the evidence of skid

marks, clearly formed a sufficient basis upon which a jury could make its

own conclusions,”
fd. at 1386 (emphasis added),

The final case is from a jurisdiction that favors exclusion. “While the
general rule not favoring reconstruction of accidents by expert testimony [in
Arkansas| has been liberalized somewhat since enactment of the Uniform Rules of
Evidence. .., [Arkansas courts] have continued to follow it." Drope v. Owens, 765
5.W.2d B, 10 (Ack. 1989), This factor alone distingnishes this case; however, like
the facts in Watkins, there were four evewitnesses and the trial court was of the
opinion that “...it would be impossible for an expen to come up with a reasonable
conclusion as to speed under the circumstances.™ fd. at 9.

The Supreme Court of Arkansas subsequently distinguished Drope with a
factual pattern more akin to the conflicting testimony at issue here, writing:

“Unlike the rather straightforward situation in Drope v. Owens, where only

the speed of a motorcyvele was at issue, here a number of factors came into

plav. as well as directly contradictory testimony from the persons

involved in the collision and one evewitness. Dr. Williams, without
question, assisted the jury in analyzing the physical evidence.”

o



Banks v. Jackson, 848 5.W.2d 408, 412 (Ark. 1993) (emphasis added); see
aiso MeElrey v. Benefield, 771 S.W.2d 274, 275-76 (Ark. 1989) (affirming the
trial court’s decision to admit an cxpert’s testimony where the reconstructionist
evaluated skid marks, observed the displacement of and damage done to vehicles,
and measured distances in order 1o arrive at speed estimates.). Respectfully, the
trial court abused its discretion, the judgment should be vacated and the case
reversed and remanded for further proceedings.

Issue IL. The trial court erred by refusing to allow Plaintiffs to amend
their complaint to allege negligence by Defendant Cornerstone
and violations of the Federal Motor Carrie Safety Regulations

Plaintiffs respectfully submit that South Dakota adopted the FMCR
pursuant to SDCL § 29-28A-3 and recognizes that violations of Federal Motor
Camrier Safety Kegulations can constitute negligence per se and evidence of
common law negligence. Relving on Mighmark Federal Credit Union v. Hunter.
Appellees further erroneously contend that amending the complaint o allege
violations of the FMCSE was futile because “{t]he FMCSRs do not create o
private cause of action...." (See Appellee Brief at 17). This argument misstates
the law and misconstrues the role of the FMCSR under South Dakota law, First,

unlike the National Flood Insurance Act of 1968 (“NFIA™) at issue in Highmark,

South Dakota adopted, and expressly incorporated, the FMCSR into South Dakota

10



state law.” SDCL § 49-28A-3; see also Kukla v, Hulm, 310 F.3d 1046, 1049 (8th
Cir, 2002) (*South Dakota has adopied federal regulations regarding motor
carners.” ); Levene v. Staples Oil Co. Tne., 685 F Supp. 34 791, 808 (I3, S.1D. 2023)
{same).

Further, this Court observed that Congress enacted the NFIA "o protect
lenders and the federal treasury].]” not to create private causes of action for
borrowers against lenders. Highmark Federal Credit Union v. Hunter, 2012 8.D.
37,%15, 814 MW 2d 413, 417, By contrast, one of the stated purposes of the
Federal Motor Carrier Act of 1984 is to “promote the safe operation of
commercial motor vehicles [to protect the public].” 49 US.C. § 3113 1(a)N 1) see
also 49 ULS.C. § 3V131(B)X 1) ([T}t is in the public interest 1o enhance commercial
motor vehicle safety and thereby reduce highway fatalities, injuries, and property
damage...."), 4D, Transp. Express, Inc. v. United States, 290 F.3d 761, 767 (6th
Cir. 2002) (observing that the purpose of the Motor Carrier Safety Improvement
Act of 1999 15 to “promot]e] safer operation of commercial motor vehicles™).

Rejecting an argpument that a federal safety regulation that requires tractor-

trailer drivers to exercise “extreme caution” in hazardous weather conditions does

* Indeed, the statute further provides “[ajny violation of part 387 and parts 390 w 396,
inciusive, the motor carrier safety requirements governing the qualification of dravers,
driving of motor vehicles, parts and accessories necessary for safe operation, notification
and reporting of accidents, assistance with investigations and special studies, hours of
service of drivers, inspection, repair, and maintenance is a Class 2 misdemeanor.” [d.
{emphasis added).

1



not promote public safety, LLS, District Court Judge Karen E. Schreier wrote the

following:

“Drefendants next argue that 4% CF.R. § 392,14 cannot form the basis of a
negligence per se argument against either Staples Oil or Shelhaas because
the South Dakota legislature did not enact SDCL § 49-28A-3, which in turn
adopts 49 C.F.R. § 39214, to promote public safety as is required by the
South Dakota Supreme Court. Under South Dakota law, "where a particular
statutory or regulatory standard 5 enacted to protect persons in the plaintiff's
position or to prevent the type of accident that occurred, and the plaintiff can
establish this relationship to the statute, unexplained violation of that
standard renders the defendant negligent as a matter of law. Davies v. GPHC,
LLC 980 N.W.2d 251, 263 (3.1, 2022 {quoting Lovell v. Oahe Elec. Coop..
382 N.W.2d 396, 397-98 (8.D. 1986)).

Here, the South Dakota State legislature “adopt]ed]... Title 49 of the Code of
Federal Regulations, subtitle B, chapter 11, subchapter B. .. parts 390 to 397,
inclusive(,]” with ¢centain amendments that do not apply here. See SDCL §
49-28A-3. Section 49-28A-3 further states that “[alny violation of...parts
390 to 396, inclusive. ..is a Class 2 misdemeanor,” fd, This statute explicitly
frames these regulations as “motor carrier sgfely requirements,” fd
(emphasis added). The Eighth Circuit has also recognized that 49 C.FR. §
392.14 "[was] designed to protect against the possibility that as conditions
become hazardous the truck driver will be more prone to lose control of his
vehicle and cause an accident.” Labbee v. Roadway Express, Tne., 469 F.2d
169, 171-72 (8th Cir. 1972). And viewing the evidence in the light most
favorable to the plaintifis, a jury could find that Shelhaas failed to exercise
extréme caution in the hazardous weather conditions, as 49 C.F.R. § 392,14
requires. Because the South Dakota legislature has explicitly stated that it
adopted 49 C.F.R. § 392.14 out of concern for safety and because the federal
regulation itself’ was designed to promote safety in the context of truck
drivers operating a vehicle in hazardous conditions, the court rejects
defendants’ argument that 49 C.F.R. § 392.14 cannot provide the basis of
negligence per se liability.”

Levene, 685 F_Supp 3d at 808-09.
The Federal Motor Carner Safety Regulations establish a uniform national
standard for all motor carriers, truck drivers. and tractor-trailers, and provide, in

relevant part:



“Every commercial motor vehicle must be operated in accordance with the laws,
ordinances, and regulations of the jurisdiction in which it is being operated.
However, if a FMCSA regulation imposes a higher standard of care than that
law, ordinance or regulation, the regulation must be com plied with.”

See 49 C.F.R. § 392 2 {emphasis added).

Une such federal safety regulation implicated by the evidence in this case—
found in Part 392 of the FMUSREs, which was adopted by the South Dakota
Legislature, is the regulation prohibiting fatigued driving, which reads in relevant
part:

“MNo driver shall operate a commercial motor vehicle, and a motor carrier shall not
require or permil a driver to operate a commercial motor vehicle, while the
driver's ability or alertness is so impaired, or so likely to become impaired,
through fatigue, illness. or any other cause, so to make it unsafe for him'her to
begin or continue to operate the commercial motor vehicle,”

49 CFR. § 3923,

“The reasons which persuaded [this Court] to hold that the violation of a
safety statute or ordinance is negligence as a matter of law apply with equal
validity to safety rules and regulations....” Blakey v, Boos, 83 5.D. 1, 7. 153
MW .2d 305, 308 (51D, 1967) (regulations adopted by the Board of Charities and
Corrections); see also Thompson v. Summers, 567 N.W.2d 387, 394 (5.D. 1997)
(“Whether [defendant] violated one or more of these statutes and [federal]
regulations [relating to hot air balloon piloting and landing safety], and if so,
whether the violation was the proximate cause of [plaintiff’ s injuries constitutes a

question for the factlinder.); Heriz Motel v. Ross Signs, 2005 5.D. 72, 9% 9-12,

698 N.W.2d 532, 535 (5.1 2005} {observing that “South Dakota has adopied the



[Mational Electrical Code|” and finding that the trial court did not err in
determining that a violation of a NEC safety rule could serve as the basis for
negligence per se), Marting v, Park Jefferson Racing Ass’n, 315 N,W.2d 309, 313
(5.0, 1982} ("These safety regulations [requiring that race track be maintained in
good condition including adequate railing closures] fix a standard by which the
fact of negligence may be determined.™).

“IF[49 C.F.R. § 393.3 was] not designed with safety in mind, then why
[was it] enacted —- for what purpose?” Jones v, Hirschbach Motor Lines, 588
F.Supp.3d 953, 958 (D. 5.D. 2022} (Characterizing an argument that state statutes
mandating SMY emblem. taillights, and stop lights are not safety statates as
“sophistic and deflying| both logic and common sense”™), Taking the defense
argument to its logical conclusion, 1Fviolation of the adopted and criminalized
FMCSRs cannot lawfully form the basis of negligence per se and/or negligence in
South Daketa, then neither can the Rules of the Road which. unlike the FMCSEs,
do not expressly provide that they exist for the benefit of the motoring public. The
cireuit court’s failure to recognize this distinction was reversible error that
deprived Plaintiffs an opportunity to allege neghigence per se and generate
evidence of neglipence.

As was made clear throughout these proceedings, Plaintiffs did not allege,
nor do they claim a right 1o recover. pursuant to 49 UL.S.C_ § 14704, Rather, the
allegations alleged negligence per se and direct negligence theories squarely

rooted i South Dakota law, which recognizes claims of negligent hiring, training,
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supervision, retention, and entrustment. Kirlin v Halverson, 2008 8.1, 107. 9 30,
Y58 N.W.2d 436, 448; see also Esiaie of Trobaugh ex rel. Trobaugh v. Farmers
fns. Exchange, 2001 5.1D. 37,930, 623 N.W.2d 497, 504.

Courts routinely reject this meritless argument. In Ballinger v. Gustafson,
for example, a federal judge in the Eighth Circuit observed that “Plaintiff’s
Complaint [did] not attempt to state a claim for relief under the FMCSR and [did]
not allege a violation of any federal regulations as a cause of action in its own
right[;] [i]nstead, Plaintiff™s Complaint merely allege[d] violations of federal
regulations as an element of state law causes of action.™ Ballinger, 2022 WL

16758558, at *3 (D, Neb, Oct, 19, 2022): see also Lidsirom v, Scothynn

A Federal courts also routinely conciude that references to the FMUSR as part of state law
negligence claims do not convert the matter into a federal question for jurisdictional
purposes, See, e, Havle v LB Hunt Transporiation, Inc., 2024 WL 450017135, a1 *2
(WD, Wash. Oct. 16, 2024) (“It is also clear that the [megligence] clium anses under stale
law because, as plaintift has argued. there is no private cause of action arising oul of the
FCMSR.™): Lopez v. Univ. of the Sw., 2024 WL 68531, at *3 (D. N.M. Jan. 5, 2024)
{“The federal regulations referenced in Plaintiffs’ Amended Complaint have been
expressly adopted by New Mexico into its own motor camier safety regulations and thus
Plaintiffs’ right to relief does not depend on federal law.”), Reichert v. Mendez, 2023 WL
1814293,a1 *1-3 (I Ariz. Feb. §, 2023) (finding no section 1331 subject-matter
junsdiction over state-law negligence claim based on allegation that defendant driver’s
negligence was attributable (o defendant emplover under FMCSRY; Dumas v Albaier,
2020 WL 5943019, at *2-3 (5.D. Ohio Oct. 7, 2020) (finding no section 1331 subject-
matter jurisdiction over state-law negligence claim based on allegmions that defendant
violated duties imposed by the FMUSR); Dippel v. Best Drive, LLC, 2020 WL $13971, at
*132(5.D. 1L Feb. 19, 2020) (same); Moody v. Great West Cas. Co., 2017 WL 77417, at
*1,*3-4{5.D. Ga, Jan. 9, 2017) {finding no section 1331 subject-matter jurisdiction over
state-law neghgence claim based on allegation that one defendant’s neghgence was
attributable 1o another deferdant under the FMUSR);, Fochiman v Rhino Energy, 2013
WL 5701468, at *1-3 (E.D. Ky. Oct. 17, 2013} {finding no section 1331 subject-matter
jurisdiction over state-law negligence claim based on allegation that defendants violated
duties imposed by the FMCSR); Coffman v. Duirch Farms, fme., 20017 WL 1217238, at
*1.4 (N.D. Ind. Feb. 24, 2017) (same).
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Commodities Inc., 2024 W1 2886570, at *5 (E.DD. Wash. June 6, 2024) (“|Tlhe
Court does not construe Plaintiffs’ reference 1o federal regulations as the
mvocation of a federal “regulatory negligence’ cause of action; instead, the
reference is a factual assertion of a dutv owed and breached.”); Nelson v. Werner
Enterprises, Inc., 692 F Supp.3d 821, 827 (E.D. Tenn. Sept. 15, 2023 (“The fact
thut the FMOCSR does not contain a private cause ol action does not preclude
Plaintiff from using the FMUSR to establish a standard of care. Moreover, this
Court has already concluded that at least one section of the FMCSR provided a
standard of care that satisfied the requirements for negligence per se.”); Widdows
v. Dwaine Wileox and Trucks, Inc., 2020 WL 13133419, at ¥4 (M.D. Fla. Nov, 19,
20200 (*As [the plamtitt] observes, he brings only Florida common law claims,
and his allegations that [the motor carrier] breached duties of care including by
violating those regulations does not transform the allegations included in the
Florida common law claims into federal private causes of action under federal
law.™): Hefnal v. U8 Xpress, Inc., 2018 WL 534376, at *7 (E.D. Mo. Jan. 24,
2018}, (“Contrary to defendant’s assertion, [the| complaint does not attempt to
state a claim for relief under the FMUCSR. Plaintiff does not allege a violation of a
federal regulation as a cause of action n s own right. Rather, Plaintiffs
complaint merely alleges possible violations of federal regulations as an element
of state law causes of action ") Chavez-Matehie v. Jack Cooper Transport Co..
2017 WL 2378334, at *4 (D. Kan. June 1. 2017) (“Plaintifl"s common law

negligence claims are predicated on alleged violations of the FMCSRs,™);
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Courtney v. lvanev, 2015 WL 3866674, at *3 (W.D. Pa. June 23, 2015) (*{T|he
remaining paragraphs in dispute...are not an attempt by Plaintiff to assert a private
cause oF action under 4% US.C. § 14704(a)(2), as Count X did in the original
complaint, Instead. those paragraphs allege violations of the FMUSRE to serve as a
factual basis for asserting a claim of common law negligence and negligent
entrustment.”), Because alleged violations of the FMCSR which have codified
into state law allege viable claims. the trial court erved by refusing to allow
Plaintiffs to amend their complaint.
Issue III:  The trial court erred by refusing to instruct the jury regarding a
violation of 48 C.F.R. § 392.3 of the Federal Motor Carrier
Safety Regulations
Plaintiffs rely on the arpuments and authorities previously submitted in
their initial brief dated and served February 4, 2025, as well as this brief,
CONCLUSION
Wherefore, Plantifis respectfully request that this Court vacate the
judgment and reverse and remand the case for further proceedings.

Dated at Sioux Falls, South Dakota, this 1 v of April. 2

HOYWARIAL LAW ). L.L.C.

el

Secott G Hoy
JamesA.. Hoy
. Minnesota Ave., Ste 200

Sioux Falls, 8D 57108

Ph.: 605-334-8900

Fax: 605-338-1918

Email: scotti@hoylaw.com
Email: james@hoylaw.com
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and

Danny K. Ellis,

TRUCK WRECK JUSTICE, PLLC
1419 Market Street

Chattanooga, TN 374{2

Ph.: 423-265-2020

Fax: 423-265-2025

Email: dannyiatruckwreckjustice com
Attarnevs for Plaintiffs and Appeliants

Request for Oral Argument

Appellants respectfully rquest Oral Arglgment

h\.\
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