IN THE SUPREME COURT
OF THE

STATE QF SOUTH DAKOTA

* Kk ok K

IN THE MATTER OF THE AMENDMENTS ) RULE 18-06
AND ADOPTIONS TO: APPENDIX A. )
TO CHAPTER 16-18 SOUTH DAKCOTA )

)

RULES OF PROFESSIONAL CONDUCT

A.hearing was held on February 13, 2018, at Pierre,

South Dakota, relating to the amendments and adoption to
Appendix A. to Chapter 16-18, South Dakota Rules of Professional
Conduct, and the Court having considered the proposed amendment,
the oral presentation relating thereto and being fully advised
in the premises, now, therefore, it is

ORDERED that Appendix A. to Chapter 16-18 South Dakota
Rules of Professional Conduct be and it are hereby amended to

read as follows:

f

APPENDIX A. TO CHAPTER 16-18
SOUTH DAKOTA RULES OF PROFESSIONAL CONDUCT

CLIENT-LAWYER RELATIONSHIP.

Rule 1.0 Terminology

(a) “Belief” or “believes” denotes that the person involved
actually supposed the fact in question to be true. A person’s
belief may be inferred from circumstances.

(b} “Confirmed in writing,” when used in reference to the
informed consent of a person, denctes informed consent that is
given in writing by the person or a writing that a lawyer
promptly transmits to the person confirming an oral informed
consent. See paragraph {e) for the definiticn of “informed
consent.” If it is not feasible tc obtain or transmit the
writing at the time the person gives informed consent, then the
lawyer must obtain or transmit it within a reasonable time
thereafter.

(¢} “Firm” or “law firm” denctes a lawyer or lawyers in a
law partnership, professicnal corporation, sole proprietorship
or other association authorized to practice law; or lawyers
employed in a legal services organization or the legal
department of a corporation or other organization.
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(d) “Fraud” or “fraudulent” denctes conduct that is
fraudulent under the substantive or procedural law of the
applicable jurisdiction and has a purpose to deceive.

(e) “Informed consent” denotes the agreement by a person to
a proposed course of conduct after the lawyer has communicated
adequate information and explanation about the material risks of
and reasonably available alternatives to the proposed course of
conduct.

(f) “Knowingly,” “known,” or “knows” denotes actual
knowledge of the fact in gquestion. A person’s Kknowledge may be
inferred from circumstances.

(g} “Partner” denotes a member of a partnership, a
shareholder in a law firm organized as a professional
corporation, or a member of an association authorized to
practice law.

(h} “Reasonable” or “reascnably” when used in relation to
conduct by a lawyer denotes the conduct of a reasonably prudent
and competent lawyer.

(i} “Reascnable belief” or “reasonably believes” when used
in reference to a lawyer denotes that the lawyer believes the
matter in question and that the circumstances are such that the
belief is reascnable.

(3) “Reasonably should know” when used in reference to a
lawyer denotes that a lawyer of reasonable prudence and
competence would ascertain the matter in question.

(k) “Screened” denotes the isolation of a lawyer from any
participation in a matter through the timely imposition of
procedures within a firm that are reasonably adequate under the
circumstances to protect information that the isclated lawyer is
obligated to protect under these Rules cor other law.

(1) “Substantial” when used in reference to degree or
extent denctes a material matter of clear and weighty
importance.

{m) “Tribunal” denotes a court, an arbitrator in a binding
arbitration proceeding or a legislative body, administrative
agency or other body acting in an adjudicative capacity. A
legislative body, administrative agency or other body acts in an
adjudicative capacity when a neutral official, after the
presentation of evidence or legal argument by a party or
parties, will render a binding legal judgment directly affecting
a party’s interests in a particular matter.

(n) “Writing” or “written” denotes a tangible or electronic
record of a communication or representation, including
handwriting, typewriting, printing, photostating, photography,
audio or video recording and e-mait electronic communications. A
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“signed” writing includes an electronic sound, symbol cr process
attached to or logically associated with a writing and executed
or adopted by a person with the intent to sign the writing.

Rule 1.6 Confidentiality of Information
(a) A lawyer shall not reveal information relating to the
representation of a client unless the client gives informed

consent exceptfeordisclesures—thaet areimptiedly authorized—in
erder—teo——ecorry—out—the—representation-or—the—digelosure—is
. . : L canh

o4, the disclosure is impliedly authorized in orxder to
carry out the representation, or the disclcsure is permitted by
paragraph (b).

(b} A lawyer may reveal information relating to the
representation of a client to the extent the lawyer reasonably
believes necessary:

(1) to prevent the client from committing a criminal
act that the lawyer believes is likely to result in
imminent death or substantial bodily harm;

(2) to secure legal advice about the lawyer’s
compliance with these Rules;

(3) to establish a claim or defense on behalf of the
lawyer in a controversy between the lawyer and the client,
to establish a defense to a criminal charge or civil c¢laim
against the lawyer based upon conduct in which the client
was involved, or to respond to allegations in any
proceeding concerning the lawyer’s representation of the
client;

(4) to the extent that revelation appears to be
necessary to rectify the consequences of a client’s
criminal or fraudulent act in which the lawyer’s services
had been used; ex

(5} to comply with other law or a court orders; or

(6) to detect and resolve conflicts of interest
arising from the lawyer’s change of employment or from
changes in the composition or ownership of & firm, but only
if the revealed information would ncot compromise the
attorney-client privilege or otherwise prejudice the
client.

(c) A lawyer shall make reasonable efforts to prevent the
inadvertent or unauthorized disclosure of, or unauthorized
access to, information relating to the representation of a

client.
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Rule 1.10 Imputation of Conflicts of Interest General Rule

(a}

While lawyers are associated in a firm, none of them

shall knowingly represent a client when any one of them
practicing alone would be prohibited from deing so by Rules 1.7

or 1.9,

unless

(1) the prohibition is based on a personal interest of

the prehibited disqualified lawyer and does not present a
significant risk of materially limiting the representation
of the client by the remaining lawyers in the firm-; or

(2) the prohibition is based upon Rule 1.%{a} or (b)

and arises out of the disgqualified lawyer’s association

with a prior firm, and

(b)

(i} the disqualified lawyer is timely screened
from any participation in the matter and is
apportioned no part of the fee therefrom;

(ii) written notice is promptly given to any
affected former client to enable the former client to
ascertain compliance with the provisions of this Rule,
which shall include a descripticon of the screening
procedures employed; a statement ¢of the firm's and of
the screened lawyer's compliance with these Rules; a
statement that review may be available before a
tribunal; and an agreement by the firm to respond
promptly to any written inquiries or objections by the
former client about the screening progedures; and

(1ii) certifications of compliance with these
Rules and with the screening procedures are provided
to the former client by the screened lawyer and by a
partner of the firm, at reasonable intervals upon the
former client's written request and upon termination
of the screening procedures.

When a lawyer has terminated an association with a

firm, the firm is not prohibited from thereafter representing a
person with interests materially adverse to those of a client
represented by the formerly associated lawyer and not currently
represented by the firm, unless:

(1) The matter is the same or substantially related tc

that in which the formerly associated lawyer represented
the client; and

(2) Any lawyer remaining in the firm has information

protected by Rules 1.6 and 1.%(c) that is material tc the
matter.
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(c) B disgualification prescribed by this Rule may be
walved by the affected client under the conditions stated in
Rule 1.7. :

(d} The disqualification of lawyers associated in a firm
with former or current government lawyers is governed by Rule
1.11.

Rule 1.13 Organization as Client

(a) A lawyer employed or retained by an organization
represents the organization acting through its duly autherized
censtituents.

{(b) If a lawyer for an organization knows that an officer,
employee or other person associated with the organization is
engaged in action, intends to act or refuses to act in a matter
related to the representation that is a viclation of a legal
obligaticon to the organization, or a violation of law whieh that
reasonably might be imputed to the organization, and that is
likely to result in substantial injury to the organization, then
the lawyer shall proceed as is reasonably necessary in the best
interest of the organization. Unless the lawyer reasonably
believes that it is not necessary in the best interest of the
organization to do so, the lawyer shall refer the matter to
higher authority in the organization, including, if warranted by
the circumstances to the highest authority that can act on
behalf of the organization as determined by applicable law. Ir
| — } . — ] R ;
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{(c) Except as provided in paragraph (d), if
(1) despite the lawyer's efforts in accordance with
paragraph (k) the highest authority that can act on behalf

of the organization insists upon or fails tc address in a

timely and appropriate manner an acticon, or a refusal to

act, that is clearly a vicolation of law, and

(2) the lawyer reasonably believes that the violation
is reasonabkly certain to result in substantial injury to
the organization, then the lawyer may reveal information

relating to the representation whether or not Rule 1.6

permits such disclosure, but only if and to the extent the

lawyer reasonably helieves necessary to prevent substantial
injury te the organization.

(d) Paragraph (c) shall not apply with respect to
information relating to a lawyer's representation of an
organization to investigate an alleged wviolation of law, or to
defend the organization or an offiger, employee or other
constituent assoclated with the organization against a claim
arising out of an alleged violation cf law.

(e} A lawyer who reasonably believes that he or she has
been discharged because of the lawyer's actions taken pursuant
to paragraphs (b) or (c), or who withdraws under circumstances
that require or permit the lawyer to take acticn under either of
those paragraphs, shall proceed as the lawyer reasoconably
believes necessary to assure that the organization's highest
authority is informed of the lawyer's discharge or withdrawal.

4+ {f) In dealing with an organization’s directors,
officers, employees, members, shareholders or other
constituents, a lawyer shall explain the identity of tThe client
when the lawyer knows or reasonably should know that the
organization’s interests are adverse to those of the
constituents with whom the lawyer is dealing.

+e¥y{g) A lawyer representing an organization may also
represent any of its directors, officers, employees, members,
shareholders or other constituents, subject to the provisions of
Rule 1.7. If the organization’s consent to the dual .
representation is required by Rule 1.7, the consent shall be
given by an appropriate official of the organization other than
the individual who is to be represented, or by the shareholders.
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Rule 1.18 Duties to Prospective Client

{a) A perscn who diseusses consulis with a lawyer about the
possibility of forming a client-lawyer relationship with respect
to a matter is a prospective client,

(b) Even when nc¢ client-lawyer relationship ensues, a
lawyer who has kae—disevssions with learned information from a
prospective client shall not use or reveal that information
Tearred in—theconsultatien, except as in Rule 1.9 would permit
with respect to information of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a
client with interests materially adverse to those of a
prospective client in the same or a substantially related matter
if the lawyer received information from the prospective client
that could be gignificantly harmful to that person in the
matter, except as provided in paragraph {(d). If a lawyer is
disqualified from representation under this paragraph, no lawyer
in a firm with which that lawyer is associated may knowingly
undertake or continue representation in such a matter, except as
provided in paragraph (d).

‘ (d} When the lawyer has received disqualifying information
as defined in paragraph (c), representation is permissible if:
{1l) both the affected client and the prospective
client have given informed consent, confirmed in writing,
or:

(2} the lawyer who received the information tock
reasonable measures to avoid exposure to more disqualifying
information than was reasonably necessary to determine
whether to represent the prospective client; and

{i} the disqualified lawyer is timely screened
from any participation in the matier and is
apportioned no part of the fee therefrom; and

(ii) written notice 1is promptly given to the
prospective client.

ADVOCATE

Rule 3.5 Impartiality and Decorum of the Tribunal
A lawyer shall not:

(a) seek to influence a judge, juror, prospective jurcr or
other official by means prohibited by law;

{b) communicate ex parte on the merits with such a person
during the proceeding unless authorized to do so by law or court
order;
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(c) communicate with a jurcr or prospective juror after
disgscharge of the jury if:

(1) the communication is prohibited by law or court
order;

(2) the juror has made kncwn to the lawyer a desire
not to communicate; or

(3) the communication involves misrepresentation,
coercion, duress or harassment; or
(d) engage in conduct intended to disrupt the tribunal.

Rule 3.8 Special Responsibilities of a Prosecutor
The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor
knows is not supported by probable cause;

{b) make reascnable efforts to assure that the accused has
been advised of the right to, and the procedure for obtaining,
counsel and has been given reasonable opportunity to obtain
counsel;

{c) not seek to obtain from an unrepresented accused a
waiver of important pretrial rights, such as the right to a
preliminary hearing;

{(d) make timely disclosure to the defense of all evidence
or information known to the prosecutor that tends to exculpate
the guilt of the accused, and, in connection with sentencing,
disclose to the defense and to the tribunal all unprivileged
exculpatory information known to the prosecutor, except when the
prosecutor is relieved of this responsibility by a protective
order of the tribunal;

(e) not subpoena a lawyer in & grand jury or cther criminal
proceeding to present evidence relating to the lawyer’s
representation of & past or present client unless the prosecutor
reasonably believes:

(1} the information sought is not protected from
disclosure by any applicakle privilege;

{2) the evidence sought is essential to the successful
completion of an ongoing investigation or prosecution; and

{(3) there is no other feasible alternative to obtain
the information;

(f) except for statements that are necessary to inform the
public of the nature and extent of the prosecutor’s action and
that serve a legitimate law enforcement purpose, refrain from
making extrajudicial comments that have a substantial likelihcod
of heightening public condemnation cf the accused and exercise
reasocnable care to prevent investigators, law enforcement
personnel, employees of other persons assisting or associated
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with the prosecutor in a criminal case from making an
extrajudicial statement that the prosecutor would be prohlblted
from making under Rule 3.6 or this Rule.

(g) When a prosecutor knows of new, credible and material
evidence creating a reasonable likelihood that a ccnvicted
defendant did not commit an offense of which the defendant was
convicted, the prosecutor shall: ‘

{1} promptly disclose that evidence to an appropriate
court or authority, and
{2y if the conviction was obtained in the prosecutor’s
jurisdiction,
(1) promptly disclose that evidence to the
defendant unless a court authorizes delay, and
(ii) undertake further investigation, or make
reasonable efforts to cause an investigation, to
"determine whether the defendant was convicted of an
offense that the defendant did not commit.

(h) When a prosecutor knows of clear and convinging
evidence establishing that a defendant in the prosecutor’s
surisdiction was convicted of an offense that the defendant did
not commit, the prosecutor shall seek teo remedy the conviction.

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS.

Rule 4.4 Respect for Rights of Third Persons.

{a) In representing a client, a lawyer shall not use means
that have no substantial purpose other than to ecmbarrass, delay,
or burden a third person, or use methods of obtaining evidence
that violate the legal rights of such a person.

(b) A lawyer who receives a document or electronically
stored information relating tc the representation of the
lawyer’s client and knows or reasonably should know that the
document or electrcnically stored information was inadvertently
sent shall promptly notify the sender, and or sender’s lawyer 1if
sender is represented.

LAW FIRMS AND ASSOCIATIONS.

Rule 5.3 Responsibilities Regarding Nonlawyer Assistancets
With respect to a nonlawyer employed or retained by or
asscclated with a lawyer:

(a) a partner, and a lawyer who individually or together
with other lawyers possesses comparable managerial authority in
a law firm shall make reascnable efforts to ensure that the firm
has .in effect measures giving reasonable assurance that the
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person’s conduct is compatible with the professional obligations
of the lawyer;

(b) a lawyer having direct supervisory authority over the
nonlawyer shall make reasonable efforts to ensure that the
person’s conduct is compatible with the professional obligations
of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a
person that would be a viclation of the rules of professional
conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the
specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable
managerial authority in the law firm in which the person is
employed, or has direct supervisory authority over the
person, and knows of the conduct at a time when its
consequences can be avoided or mitigated but fails to take
reascnable remedial action.

Rule 5.5 Unauthorized practice of law; multi-jurisdictiocnal
practice of law. '

(a) A lawyer shall not practice law in a jurisdiction in
violation of the regulation of the legal profession in that
jurisdiction, or assist another in doing so.

(b} A lawyef who is not admitted to practice in this
jurisdiction shall not:

(1) except as authorized by these Rules or other law,
establish an office or other systematic and continuous
presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that
the lawyer is admitted to practice law in this
Jurisdiction.

(c) A lawyer admitted in another United States
jurisdiction, and not disbarred or suspended from practice in
any jurisdiction, may provide legal services on a temporary
basis in this jurisdiction that:

(1} are undertaken in association with a lawyer who is
admitted to practice in this jurisdiction and who actively
participates in the matter;

(2) are in or reasonably related to a pending or
potential proceeding before a tribunal in this or another
jurisdiction, if the lawyer, or a person the lawyer is
assisting, is authorized by law or order to appear in such
proceeding or reasonably expects to be so authorized;

{3) are in or reasonably related to a pending or
potential arbitration, mediation, or other alternative
dispute resolution proceeding in this or another

10
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jurisdiction, if the services arise out of or are

reasonably related to the lawyer’s practice in a

jurisdiction in which the lawyer is admitted to practice

and are not services for which the forum requires pro hac
vice admissiocn; or

(4) are not within paragraphs (c) (2) or (c¢) (3) and
arise out of or are reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admitted
to practice, and

(5) in all cases, the lawyer obtains a South Dakota
sales tax license and tenders the applicable taxes pursuant
to Chapter 10-45.

(d) A lawyer admitted in another United States
jurisdiction, and not disbarred or suspended from practice in
any jurisdiction or the eguivalent thereof, or a person
otherwise lawfully practicing as an in-house counsel under the
laws of a foreign jurisdiction, may provide legal services
through an office or other systematic and continuous presence in
this jurisdiction that: :

(1) are provided to the lawyer’s employer or its
organizational affiliates, emd are not services for which
the forum requires pro hac vice admissiony, and when
performed by a foreign lawyer and requires advice on the
law of this or another U.S. jurisdiction or of the United
States, such advice shall be based upon the advice of a
lawyer who is duly licensed and authorized by the
jurisdiction to provide such advice; or

{2} are services that the lawyer is authorized to
provide by federal law or other law ef-or rule to provide
in this jurisdiction, provided that the lawyer obtains a
South Dakota sales tax license and tenders the applicable
taxes pursuant to Chapter 10-45.

(e) For purposes of paragraph {(d):

(1) the foreign lawyer must be a member in good
standing of a recognized legal profession in a foreign
jurisdiction, the members of which are admitted to practice
as lawyers or counselors at law or the equivalent, and
subject to effective regulation and discipline by a duly
constituted professional body or a public authority; or

(2) the person otherwise lawfully practicing as an in-
house counsel under the laws of a foreign jurisdiction must
be authorized to practice under this rule by, in the
exercise of its discretion, the South Dakota Supreme Court.

11
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INFORMATION ABOUT LEGAL SERViCES.

Rule 7.2 Advertising

{(a) Definition. “Lawyer” is defined in Rule 7.1 (a) (2).

(b} Permitted Advertising. Subject to the requirements of
Rules 7.1 and 7.3, 7.4 and 7.5, a lawyer may advertise legal
sarvices through written, recorded , internet, computer, e-mail
or other electronic communication, including public media, such
as a telephone directory, legal directory, newspapers or other
periodicals, killboards and other signs, radio, television and
other electronic media, and recorded messages the public may
access by dialing & telephone number, or through other written
or recorded communication. This rule shall not apply to any
advertisement which is brecadcast or disseminated in another
jurisdiction in which the advertising lawyer is admitted if such
advertisement complies with the rules governing lawyer
advertising in that jurisdiction and is reasonably expected by
the lawyer not to be received or disseminated in the State of
Scuth Dakota.

(c) Record of Advertising. A copy or recording of an
advertisement shall be kept by the advertising lawyer for two
vears after its last dissemination along with a record of when
and where it was used.

(d) Prohibited Payments. Except as provided in Rule 1.17
and except as provided in subparagraph (c¢) (13) of Rule 7.1, a
lawyer shall not give anything of value to a person for
recommending the lawyer’s services, except that a lawyer may:

{l) pay the reasonable costs of. advertisements or
communications permitted by this Rule and may pay the usual
charges of a not-for-profit legal service organization;

(2) pay the usual charges cf a not-for-profit
501 (c) (3} or 501 (c) (6) qualified lawyer referral service. A
guaiified lawyer referral service is a lawyer referral
service that has been approved by an appropriate regulatory

authecrity;
(3} pay for a law practice in accordance with Rule
1.17= ; and

(4) refer clients to another lawyer or a nonlawyer
prcofessional pursuant to an agreement not otherwise
prohibited under these Rules that provides for the cther
person to refer clients or customers to the lawyer, if

(i) the reciprocal referral agreement is not
exclusive, and

(ii) the client is informed of the existence and
nature of the agreement.

12
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Any communication made pursuant to this rule shall include the
name and cffice address of at least cne lawyer or law firm
responsible for its content.

(e) Prohibited Cost Sharing. No lawyer shall, directly or
indirectly, pay all or part of the cost of an advertisement by
another lawyer with whom the nonadvertising lawyer 1is not
associated in a partnership, professional corporation or limited
liakility company for the practice of law, unless the
advertisement conspicuously discloses the name and address of
the nonadvertising lawyer, and conspicuously discloses whether
the advertising lawyer contemplates referring all or any part of
the representation of a client obtained through the
advertisement to the nonadvertising lawyer.

(f) Permissible Content. The following information in
advertisements and written communications shall be presumed not
to viclate the provisions of this Rule 7.2:

{1l) Subject to the requirements of Rule 7.5, the name
of the lawyer, a listing cf lawyers assocliated with the
lawyer for the practice of law, office addresses and
telephone numbers, office and telephone service hours, and
a designation such as “lawyer,” “attorney,” “law firm,”
“partnership” or “professional corpcration,” or “limited
liability company.” '

(2) Date of admission to the South Dakota bar and any
other bar association and a listing of federal courts and
jurisdictions where the lawyer is licensed to practice.

{3) Technical and professiconal licenses granted by the
State of South Dakota or other recognized licensing
authorities.

{4} Foreign language ability.

(5} Fields of law in which the lawyer is certified
subject to the requirements of Rule 7.4,

(6) Prepaid or group legal service plans in which the
lawyer participates.

(7} Acceptance of credit cards.

(8) Information ccncerning fees and costs, or the
avallability of such information on request, subject to the
reguirements of this Rule 7.2 and the other Rules of
Professicnal Conduct.

(9) A listing of the name and geographic location of a
lawyer as a sponsor of a public service announcement or
charitable, civic or community program or event. Such
listings shall not exceed the traditional description of
gponscrs of or contributors to the charitable, civic or
community program or event or public service announcement,

13



Rule 18-06

and such listing must comply with the provisions of this
rule and the other Rules of Professicnal Conduct.

(10) Schools attended, with dates of graduation,
degree and other scholastic distinctions.

(11) Public or gquasi-public offices.

(12) Military service.

(13) Legal zuthorships.

{14) T.egal teaching positions.

{15) Memberships, offices and committee assignments in
bar associations.

(16) Memberships and offices in legal fraternities and
legal societies.

(17) Membkerships in scientific, technical and
professional associations and societies.

(18) Names and addresses cf bank references.

{19) With their written consent, names of clients
regularly represented.

(20) Office and telephone answering service hours.
(g) Permissible Fee Information.

(1) Advertisements permitted under this Rule 7.2 may
contain information about fees for services as follows:

(i) the fee charged for an initial consultation;

(1i) availability upon reguest of a written
schedule cof fees or an estimate of fees to be charged
for specific legal services;

(iii) that the charging of a fee is contingent on
outcome cor that the fee will be a percentage of the
recovery, provided that the advertisement
conspicucusly discloses whether percentages are
computed before or after deduction of costs, and cnly
if it specifically and conspicucusly states that the
client will bear the expenses incurred in the client’s
representation, regardless of outcome, except as
permitted by Rule 1.8(e);

- (iv) the range of fees for services, provided
that the advertisement conspicuously discloses that
the specific fee within the range which will be
charged will wvary depending upon the particular matter
to be handled for each c¢lient, that the quoted fee
will be available only to clients whose legal
representation is within the services described in the
advertisement, and the client is entitled without
obligation to an estimate of the fee within the range
likely to be charged;

(v) the heourly rate, provided that the
advertisement conspicucusly discloses that the total

14
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fee charge will depend upon the number cf hours which

must be devoted to the particular matter to be handled

for each client, and that the client is entitled
without obligation to an estimate of the fee likely to
be charged; :

(vi) fixed fees for specific legal services,
provided that the advertisement conspicucusly
discloses that the guoted fee will be available only
to a client seeking the specific services described.
{2} A lawyer wheo advertises a specific fee, range of

fees or hourly rate for a particular service shall honor

the advertised fee or rate for at least ninety (80) days
unless the advertisement conspicucusly specifies a shorter
pericd; provided, for advertisements in the yellow pages of
telephone directories or other media not puklished more
frequently than annually, the advertised fee or range of
fees shall ke honored for no less than one year following
publicaticn. ‘

(h) Electronic Media. Advertisements by electronic media,
such as television and radio, may contain the same information
as permitted in advertisements by print media, subject to the
following reguirements:

(1) 1f a lawyer advertises by electronic media and a
person appears in the advertisement purporting to be a
lawyer, such person shall in fact be the advertising lawyer
or a lawyer employed full-time by the advertising lawyer:
and

(2) if a lawyer advertises a particular legal service
by electronic media, and a person appears in the
advertisement purporting to be or implying that the person
is the lawyer who will render the legal service, the person
appearing in the advertisement shall be the lawyer who will
actually perform the legal service advertised unless the
advertisement conspicuously discloses that the person
appearing in the advertisement is not the person who will
perform the legal service advertised.

{3} Advertisements disseminated by electronic media
shall be prerecorded and the prerecorded communication
shall be reviewed and approved by the lawyer before it is
broadcast.

"{i) Law Directories. Nothing in this Rule 7.2
prohibits a lawyer from permitting the inclusiocn in
reputable directories intended primarily for the use
of the legal profession or institutional consumers of
legal services and contains such information as has
traditionally been included in such publications.

15
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(j) Acceptance of Employment. A lawyer shall not accept
employment when he knows or should know that the person who
seeks his services does so as a result of conduct prohibited
under this Rule 7.2,

(k) Lawyers Responsible for Advertising. Every lawyer
assoclated in the practice of law with or employed by the lawyer
which causes or makes an advertising in viclation of this rule
may be subject to discipline for the failure of the
advertisement to comply with the requirements of this rule.

(1) Mandatory Disclosure. Every lawyer shall, in any
written or media advertisements, disclose the absence of
professional liability insurance if the lawyer does not have
professional liability insurance having limits of at least
$100,000, using the specific language required in Rule 1.4{(c) (1)
or (2).

Rule 7.3 Bbirecet-Contaetwith-Prospective Solicitation of Clients

{a) A lawyer shall not by in-person, live telephone or
real-time electronic contact sclicit professional employment
from—aprospeckive—etiernt when a significant motive for the
lawyer’s doing so is the lawyer’s pecuniary gain, unless the
person contacted:

(1) is a lawyer; or

(2) has a family, close perscnal, or prior
professional relationship with the lawyer.

(b) A lawyer shall not solicit professional employment £rem
a—prespective—elient by written, recorded or electronic
communication or by in-person, live telephone or real-time
electronic contact even when not otherwise prohibited by
paragraph (a), if:

(1) The prospective-elident target of the solicitation
has made known to the lawyer a desire not to be solicited
by the lawyer; or

{2) The solicitation involves coercion, duress, or
harassment.

(c) A copy of every written or reccrded communication from
a lawyer scoliciting professicnal employment from anyone &
progpective—elient shall be deposited no less than thirty days
prior to its dissemination or publication with the Secretary-
Treasurer of the South Dakota State Bar by mailing the same to
the Office of the State Bar of South Dakota in Pierre, postage
prepaid, return receipt requested.

(d) Every writteén, recorded or electrcnic communication
from a lawyer soliciting professional employment from a
prospective client known to be in.need of legal services in a
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particular matter shall include the words “Advertising Material”
on the outside envelope, if any, and at the beginning and ending
of any recorded or electronic communication, unless the
recipient of the communication is a person specified in
paragraphs (a) (1) or (a) (2). Where the communication is written,
the label shall appear in a minimum 18-point type or in type as
large as the largest type otherwise used in the written _
communicatiocn, whichever is larger. This labeling requirement
shall not apply to mailings of announcements of changes in
address, firm structure or personnel, nor to mailings of firm
brochures to persons selected on a basis other than prospective
employment.

(e} Notwithstanding the prohibitions in paragraph {(a), a
lawyer may participate with a prepaid or greoup legal service
plan operated by an organization not owned or directed by the
lawyer that uses in-person or telephone contact to solicit
memberships or subscriptions for the plan from persons who are
not known to need legal services in a particular matter covered
by the plan.

IT IS FURTHER ORDERED that this rule shall become
effective July 1, 2018.
DATED at Pierre, South Dakota, this 20th day of

February, 2018.
BY THE COURT:

David Gilbertson, Chief Justice
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