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IN THE SUPREME COLURT
OF THE
STATE OF SOUTH DAKOTA

MO 30904

STATE OF SOUTH DAROTA,
Plaintiff and Appellee,

Y.

Seth Charles Keim,
Defendant and Appellant.

PRELIMINARY STATEMENT
All references in this brief to the Settled Record of this action are referred to as
SR, followed by the page number. References to the Appellant’s Appendix is referred 1o
as App. followed by the page number. There is a table of contents listing the exhibits for
the Appendix. Change of Plea Hearing Transeripd is referred to as PL Tr. The Pre-
Sentence nveshigate Report will be referred to as the PSR, The Senténcing Hearing
Transcript 15 referred to as Sen. Tr. The page number of the transcript cite will tollow the

hearing desianation,

JURISDICTIONAL STATEMENT
This iz an appeal of the Appellant's Amended Judgment of his sentence atter plea

of guilty, entered on November 7. 2024, regarding Seventh Judicial Circuit Pennington



County file CRI23-3780, wherein the Appellant was sentenced to the penitentiary for forty
(40) vears of which 13 vears were suspended. SR33) The original sentence upon
conviction was entered on October 21, 2024, SR 328, The Appellant filed a timely notice
on November 11, 2024, SR333. This Court possesses jurisdiction of this matter pursuant

to SDCL 23A-32-2.

STATEMENT OF THE CASE

On Octlober 20, 2023, Pennington County’s Deputy State’s attorney, Olivia Siglin,
filed a six-count Information agamst the Appellant-Defendant, Seth Charles Keim.,
SR3IT-41, App. 83, Exh. K. Count 1 charged Vehicle Homicide, m violation of SDCL
22-16-41. Count 2 charged Driving or Control of Vehicle while under the Influence of
Aleohol in violation of SIDCL 32-23-1(2), Count 3 charged, in the altemative, Dnving
or Control of Vehicle while having .OR Percent or More by Weight of Alcohol in his
Blood, in vielation of 8IXCL 32-23-1{1). Count 4 charged Vehicle Battery while under
the influence of alechol, and without the design to cause bodily iyjury. caused the serous
bodily injury to RCPD Kyle Kumjian, in violation of SDCL 22-18-36. Count 5 charged
Driving while under Revoeation, in violation of SDCL 32-12-65(1). SRA7-38. Pant 2 of
the Information charged that Counts 2 and 3 were premised on four prior offenses. SR40.
Count 6 charged Reckless Driving in vielation of SDCL 32-24-1, SR38. Part 3 of the
Information charged the Appellant as a habitual offender, as defined under SIDCLL 22-7-
8.1, which enhanced Count 1 to a Class 1 felony, and Count 4 1o a Class 2 felony. SE41.

Om August 26, 2024, the Pennington County Deputy State’s Attomey offered a
plea deal for the Appellant to plead guilty to Count 1. and to admit Part 3 of the

Information, charging him as a Habital Offender, SR221. The Appellant accepted the



plea deal and pled puilty m accordance with the plea agreement on that day, August 26,
2024, betore the Honorable Joshua Hendrickson, Circuit Cowrt Judge. SR366, PL.
Tr.4:12-5:24. On September 27, 2024, the Pennington County Court Services
Department completed an Adult Presentence Report (“PSRE™). and submitted it to Judge
Hendrickson. SR226, 327. Judge Hendrickson held a Sentencing Hearing on October
18, 2024, SR379. Al the hearing, Judge Hendrickson sentenced the Appellant 1o forty
{40} vears in the South Dakota State Penitentiary with fitteen (15) vears suspended and
three hundred seventv-three (373) dayvs credit plus each day served in the Penninglon
County Jal awating transport. SR379 App. 62-63. Exh. I Sen. Tr. 45:22-46: 1. The
Judgment of conviction and sentence was entered on Ogctober 21, 2024, SR328, App.9-
11y, Exh. C. This Judgment was amended 1o delete the fact that the Defendant had to pay
the statutory fee of $50 for DUL was entered on November 7. 2024, SR330. App.7, Exh,

B. It i= from that Judgment and Amended Judpment and Sentence that Keim appeals,

STATEMENT OF THE FACTS

As presented in the PSR, (SR226. 327 and Law Enforcement Reports, (SE6), on
the dav of the offense on September 2. 2023, the Appellant Defendant Seth Kenn spent
the dav with his girlfriend, Lexi Hagen. SR227. At the plea hearing, Keim told the count
it could wse the law enforcement officer’s report for the “facts™ in this case, SR227.
Kemn and Hagen enjoved the day together doing house chores, watching movies and
drinking alcohol. 5R227. Midday they drove to Pactola to watch the sunset and drink
some more, Later, they drove back home tor dinner.  After dinmer, Lexi asked to go oul
agnin, to a bar and Kem agreed as long as they did not stay out late. SR227-8. At about

midnight, Keim told Lexa that they should dave home. SR228. Omn the way home, Keim

Ak



started driving recklessly and faster to get home quickly. Al about 12;27am, Keim sped
off'an exit of the interstate and southbound down onto Haines Avenue, and saw Rapid
City Police Officer Kvle Zaven Kumijian suddenly drive out in his marked Rapid City
Police veluele in front of Keim. keim could not stop to miss hitting the officer’s vehicle.
SR228. At the time of the accident. Officer Kumjian was attempling to make a left tum
mio & parking lod while traveling northbound on Hames Avenue. SRE, 11 Kumijian was
responding to a separate police call. SRI1.

Rapid City Police Officers responded to the scene and requested medical
personnel since the oflicer, Kenn and Lexa were mjured in the accident. SR11. Ther
police officers identified that Keim®s licensed to drive had been revoked. Keim’s
girlfriend. Lexi had a valid license. SRS, The primary officer a the scene was South
Dakota Highway Patrol Trooper, Lowis Plunkett. SR2, 11, Trooper Plunkett found Keim
“was lving on the ground and velling in pain.™ SE & Keim sustained non-life threatening
but senous imjuries. SREE, Keim was taken fo the hospital, Lexi was found unconscious,
sitting n the passenger side of the vehicle. Lex later passed away at the hospital, SRE. 11
Officer Kumjian “sustamed serious imjuries to his face and armis as well as a severe
concussion.” SR11.

When he was approached by Trooper Plunkett about the accident, Keim stated
that a car darted out in front of lhim. SE8.11. Trooper Phnketl administered a
preliminary breath test at the scene. The test results mdicated a blood alcohol content of
JA61%, atabout 12:37am. SRE Trooper Kyle Maciejewski went to the Monument
Health hospital to obtamn blood draws Trooper Plunkett emailed a signed search warrant

to the officer. SR12. The hospital blood techmician took two blood draws from Keim at



approximately 2:53-2;54. Two more vials were drawn at 3:08-3:0%, BR12. Trooper
Maciejewski indicated that he kept control and custody of the blood vials until he
securely mailed them to the state lab. SE. 12, The lab report indicated that one set of
Keim's test vials showed a blood aleohoel level of (.173%0, and the other showed 0L153%.
South Dakota Highway Patrel Trooper Plunkett continued his investigation, with the
support of Rapid City police officers and other troopers.  Troopers interviewed several

witnesses and provided affidavits. SR6-20,

As found in the PSE, Keim 15 a single 28-yvear-old male who lost the love of lus
life on the night of the accident. SR227-9, Sen. Tr. 42:9-13. Keim fully cooperated with
law enforcement officers and the Court Services (MTicer who conducted interviews for
the PSR, SR233. In fact, Ken readily admatted to this offense and took responsibility for
drinking, driving, and killing Lexi, SR226, 227, App. 6l), Exh. H. Sen. Tr. 42:9-13
Keim feels “regretful and depressed. At times, wish it was me instead of Her.” SR 228,
Kemn and his gidlfriend, the vietom, Lexi. had been in a relationship for about a vear
before her death.  He knows that he should not have been drinking and driving that night.
BR229: App. 6}, Exh, H, Sen. Tr. 42:5-18. Even before this sceident, at age 26, he was
diagnosed with ansiety and depression and put on mental health medications. Not
surprisingly. Keim’s mental health has gotien worse since his girlfriend s death, SR 232,
Keim also suffers from his physical injuries from the accident since he had a rod placed
i his right leg from a broken femur. SR232, Regardless, Keim acknowledged that Lexi’s
family must feel “Horrible, Depressed, Sad™ and apologizes to them for capsing her
death. SR 232-3. Keim stated that not a day goes by that he does not think of her and the

accident. SR233, In recognizing that his drinking and driving caused the foss of someone



he loved, Keim stated that he knows that he has to change his life; “Drnking and Driving
was not worth it.” SR233.

For several vears preceding this offense, Keim had been gainfully employed at
wvartous jobs. SR231. keim has also maintained stable and supportive relationships with
his mother and father. and with his two brothers. 8R230. Unfortunately, this offense
Follows Tour prior DULs, where aflerwards he participated in some type of treatment
program. SR233. Kemmn stated that only the last treatment was successtul as he was sober
for six months. Then, he relapsed and staned dnnking with Lexi between a 6 and 12
pack daily, which he said did not make him drunk. SE232. Keim also hung “out with
people who were in trouble, drinking, or using when he committed the offense.” SR231
However, now he plans 1o give up aleohol for good “and Never touch 1t again and Stay
away from People who drink so 1 don’t relapse.™ SR232, Afiter serving his prison time,
Keim hopes to “work, save money and pay off debts,” S8R232, He hopes that he can
eventually start his own business in exteriors. SR232. Keim's mother, Kimberly Bailey.
provided a character letter for him to Ms. Mitchell. SR226. Keim provided additional
support Jetters to the judge at seniencing heaning.

In considering sentencing, the Court Services (Micer, Joanna Mitchell raised a
concern in her report that Keim had four prior DUT’s, and that particularly he received
treéatment, keim was driving drumk this time with a BAC of . 173, and he hit a pohce
officer’s car and Killed his girliriend. ER234, Az Mitchell also neted that she thought
Keim did not realize he really had an alcohol problem because he would drink “out of
boredom™ and would just not drmk anvmore. SR234. Judee Hendrickson at sentencing.

and Ms. Mitchell i her report, noted that the due to the habitual offense enhancement,



the maximum prison sentence would be fifty (50 years, and/'or a 350,000 finc. SR230;
App. 65, Exh. H, 44:19-20.  Ms. Mitchell remarked that “Official parole eligibility will
he caleulated by the Board of Pardons and Paroles™. 8R230. In discussing sentencing,
Judge Hendrickson, expressed concern that this was Kemn's fifth DUT and was a second
one involving hitting an officer™s vehicle. App. 62, Exh. H. Sen. Tr., 44: 17-25.
Additionally, Judge Hendrckson mdicated that Keim's situation was ong of the more
aggravating DUs that he has seen, that he needed to protect the public because it did not
appear that keim recognized he had a drinking problem, and he drove “like an idiot™ at
about 60 miles an hour while drunk. App. 63: Exh. H, 45:1-21.

Based on the foregoing, Judge Hendrickson sentenced Keim to Forty (40) years
mcarceration but suspended fifteen (15) vears of that sentence. Judge Hendrickson
stated, “That means ¢ssentially that is a 25-vear sentence™, . App. 63; Exh. H, 45:22-25
He also ordered ten (10) vears revocation of his license to start once he is released from
prison, B10,000 in restitution for the deductible on the police car and $5,564.54 for Rapid
City. RAS, insurance. App. 64, Exh. H, Sen. Tr. 46: 8-11. Neither Ms. Mitchell, nor
Judge Hendrickson, mentioned the impact of the recently enacted 5.1 Codificd Laws §
24-15-4.2, which bars parole for any inmate whoe s convicted of, and sentenced for,
vehicular homicide, for a crime commitied on or after July 1. 2023, {App. 11-12). The

crime here occurred on September 2, 2023

STATEMENT OF THE ISSUES

1. Whether the trial court abused its diseretion in imposing an extremely harsh,
unusual sentence for vehicular homicide against Keimm while failing to also
consuder the impact of the recently enacted 8.1, Codified Laws § 24-15-4.2
which barred parole for Keim’s offense, and failing to adequately consider



appropriate rehabilitative factors, and the Appellant’s personal history and
character.

1L Whether Keim'’s sentence must be vacated because the d-vear sentence, even

with a 15-year suspension, without a chance of parole, was cruel and unusual
punishment i violation of the LS. Const, amend. VIII

STANDARD OF REVIEW

The Appellate Courl reviews a trial court’s sentence which falls within the
arime s statutory maximum, for abuse of discretion, State v MeCahren 2006 81 34, P34-
P3R, 877 N.W.24. 586, 601-2 (2016) citing State v. Rice, 2016 81 18, P 13, 29 877
N.W.2d 75, 85 (ns differentiated from Eighth Amendment constitutional elaims,
“arguments that bear on the question whether the sentencing court acted within its
dizeretion will be reviewed under the abuse-of-discretion standard. ™), Stare v. Anderson,
1996 5D 46, 546 N.W.2d 393, 401-03 (5.1 1996); Srtate v. Kaiser, 326 N.W.2d 722,
726. 718362, 1995 5.D. LEXIS 18 (January 26, 1995). "An abuse of discretion is a
fundamental error of judgment, a choice owside the range of permissible choices. a
decision, which, on full consideration, is arbitrary or unreasonable." State v, Lanpher,
2024 8D 26, P21-P35: 7 N.W.3d 308, 316-317 (citing Stave v. Caffes, 2023 8.D. 51, 1) 26,
996 N.W.2d 351 (8.1D, 2023), 359-60.),

Cm the other hand, the Appellate Court reviews de¢ nove constitutional challenges
which aszert that the sentence imposed by the trial court constitutes cruel and unusual
punishment m vielation of the U8, Const, amend. VIII. State v. Robe, 2024 5D 77 ot 20;
15 N.W.3d 460, 467, Srate v. Rice. 2006 5D 18, P13, 877 N.W.2d 75, 80, Caoffes, 2023
8.0, 51,9 16, 996 N.W.2d at 357-58; (citing Srate v, Adanning, 2023 5D 7, 985 N.W.2d
743 (S.D. 2023 at 73T, This de novo review determines whether the defendant’s

semtence is grossly disproportionate to the gravity of the offense. Siate v. Jensen, 2017

H



SD 1K, P9, 894 NW 2d 397, 4Hy, State v, Diaz, 2006 8D T8, 9 51; 887 N.W.2d 751, 766
(8.D. 2016); State v. Chipps. 2016 SD 8, 874 NW.2d 475 (8.1 2016).

ARGUMENT

L. THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT
MADE A FUNDAMENTAL ERROR OF JUDGMENT BY
IMPOSING A 40-YEAR SENTENCE, EVEN WITH THE 15-
YEAR SUSPENSION, WHICH SIGNIFICANTLY EXCEEDED
THE MAXIMUM SENTENCE OF 15 YEARS FOR VEHICULAR
HOMICIDE, WITHOUT CONSIDERING THAT s5.D. COMFIED
LAWS § 24-15-4.2 BARRED PAROLE FOR THE OFFENSE,

Although Circut Courts have broad discretion in sentencing, the Cireuit Courts
must exercise thal diseretion within constifutiomal and statutory hmats. State v. Lanpher,
2024 8D 26, P25-P26; T MN.W.3d 308, 317-3138 (citing Hice, 2016 5.1, 18,9 23, 877
N.W.2d at 83).  In fact, the sentencing court abuses its discretion when it makes a
"fundamental error of judgment, a chowce outside the range of permissible choices . "
Stare v, Henry, 2024 8D 30, P23-P24, 7 N.W.3d %7, 912-913 (citing State v. Rice, 2016
8.0 18,9 23, 877 N.W.2d 75, B3 {quoting AMack aben v Mackaben, 2015 5.D. B6, 871
MW, 2d 617 (S.D. 2015)).

Such fundamental errors of judgment must imclude mposing an extremaly severe
sentence which does not it the crime or oftfender. Even the Eighth Amendment prohibits
"extreme sentences that are "grossly disproportionate to the crime.™ Stare v. Cloud, 2023
S0 53, PTZ; 996 N.W.2d 670, 687 (aiting Siate v. Juevedo, 2020 8,1 42, 947 N W.2d
402y {quoting State v. Dhiaz, 20016 SD 78,9 51; 887 N.W.2d 751, 766 (8.D. 2016).
Accordinglv, even though the Appellate Court does not "substitute its judgment for that
of the sentencing court as 1o the appropriateness of a particular sentence”, (citing State v,

Toagvs, 2017 5.10, 93,9 14, 206 N.W.2d 354, 358), it will assess whether the Circuit Courd



accurafcly assessed the 'true nature of the offense *™ before sentencing. /d. at P23-P26; 7
N.W.3d 308, 317-318 (citing Siate v. Miichell, 2021 8.D. 46, 930, 963 NW.2d [**318]
326, 333 (5.D. 2021 )(quoting State v, Llinetobe, 2021 8.2, 24, 958 N.W.2d 734 (8.1
2021 ).

A, The Court fundamentally errs if it does not appropriately consider

the severity of the sentence and principles of punishment, including
determining the availability of parole, in line with those principles.

Initially, the Appellate Court must detenmine whether the Circuit Court
appropriately  considered “the traditional sentencing tactors of retribution. deterrence—
both individual and general—rehabilitation, and mcapacitation™ for this particular case.™
Lanpher, 2024 8D 26, P25-P26; T N.W .3d 308, 317-318 (citing Caffes, 2023 8.1 51.9
27, 996 N.W.2d at 360). The Circuit Court “may determine “which theory is accorded
priorty” in a particular case™ Jd. As part of this analysis, "courts must consider
semtencing evidence tending to mitigate or aggravate the severity of a defendant's conduct
and its impact on others.” fd. gt 317-318 (citing State v Mrchell, 2021 8.1, 46, ¥ 34,
963 N.W.2d 326, 333 (quoting Stare v. Klimeiohe, 2021 8.D. 24. % 36, 958 N.W.2d 734,
(8.1 2021) 742).

However, whether parole was available for the offense has been a eritical factor m
the sentencing decision since it provides the opportunity for rehabilitation. Srore v,
Chievedn, 947 NW.2d 402, 410-11 (5.1, 2020) (“When considening the harshness of the
penalty, we also consider whether the defendant is eligible for parole. See Diaz, 2016
8.0, 78, 9 55, 387 N.W.2d at 7687, Rice 2016 SID» 18, P28, 877 N.W.2d 75, B3
{“However, the court imposed a sentence of substantially less tme. By mposing a term
of vears, the court preserved the possibility of future parole for Rice, see SDCL 24-15-4,
and struck a balance between retribution, rehabilitation, and deterrence.™), , Chipps, 2016
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SDE 3T, 874 NW.2d at 488 ( “in judging the harshness of the penalty, we also
consuder the possibility of parole™), State v Mellman, 2003 8D 130, P30-P32;, 674
N.W.2d 22, 31 { "the court came to the conclusion that Defendant should be sentenced 1o
15 years. We also note that Defendam will be eligible for parole in 3.8 yvears.™) Just as
eritically, the courts must consider the proximity of the sentence to the maximum set
umder the offense as a factor in determining whether the court abused its diseretion m
mmposing its sentence. State v. MoCahren, 2016 8D 34, 878 N W 2d 586 (8.D. 2016)
Rice, 2016 8.D. pp, 19, 23, 877 N.W.2d. at B2-83,

Here. the court must question whether the Crout Court truly properly assessed
the true nature of the offense before imposing an extreme sentence of 40 years, even if
considering the 15-yvear suspension. Vehicular homicide is a Class 3 felony which sets
fifteen (15) years as the maximum sentence for the defendant’s incarceration, 8.1,
Codified Laws § 22-16-41; 8.1). Codified Laws § 22-6-1. The habitual offender
information tiled by the State enhanced the potential sentence for the Class 3 vehicular
hoimade conviction to a Class 1 felony. (App. 83, Exh. K) The maximum sentence tor a
Class 1 felony 15 fifty (50) yvears imprisomment, 8.1 Codified Laws § 22-6-1(4). Judge
Hendrickson sentenced Keim to forty (409 vears incarceration—just 10 vears shy of the
maximum sentence for a habitual offender but significantly more than double the
maximum sentence for vehicular homicide. Judge Hendrickson suspended fifteen (15)
vears of the sentence. however. a defendant given a suspendad execution of sentence
shall remain under the jurisdiction of the count. 8.D. Codified Laws § 23A-27-18.
Motably, 8.12. Codified Laws § 24-15-4.2 hsts Velcular Homicide as one of the offenses

which 15 no longer eligible for parole. (App. 11-12)
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This sentence was excessively harsh and unreasonable as seen in a typical

comparson of other defendants convicted of vehicular homicide, inside and outside the

slate,

1.

State v. Schwebach, 2000 5D 30, P3; 609 N.W.2d 130, 131. Schwebach changed
his pleas to guiliy en both counts of vehicular homicide. The circuit court
sentenced him to serve twelve and a halt years in the state penitentiary on each
count, to be served consecutively.

State v. Meoliman, 2003 813 150, P29; 674 N.W.2d 22, 30, Mollman sentenced to
15-year incarceration for vehicular homicide.

State v Angle. 2021 8D 21, 112, 958 N.W.2d 501, 505 (3.D. 2021). For the
wvehicular homicide convietion, the circuit court sentenced Angle to fifleen vears
mt the penitentiary with credit For 350 dayvs served and two vears suspended upon
certain conditions. The court also sentenced Angle to 330 days in county jail for
Angle's DUI-first offense convietion with eredit for 350 days served.

. Ewngesser v. Dooley, 457 F.3d 731 (8th Cir. 2006). The South Dakota state courl

sentenced Engeseer to [1fleen vears' imprisonment on the homicide charge.

State v, Tho Npoc Nguyven, 1997 5D 47, 62 563 N.W.2d 120, 122, Defendant
sentenced to fifteen vears for vehicular homicide.

Brittany Sneeshy, 27, sentenced to ten (10 vears in Lawrence Coumty court for
the December 2023 death of 38-vear-old Brandon Pressley in Deadwood, South
Dakota. Judge suspended five (5) vears of sentence. Bryan Savic, Woman
sertenced for 2023 Deadwood vehicular hmaru:ie hEIITA lermitory, Rapad Citw,
S0, Dec, 12, 2014 i : J : ed-

w <Y icide-

Crrady v Zanders. Ko, 10768 PIS/JIK. 2011 U8, Dist. LEXIS 74467 (D, Minn.
Apr. 7. 2011). Defendant sentenced 1o a 96-month sentence in Minnesots State
Prison.

State v. Yuran, 2024-Ohio-3635, P1 (Ohio CL. App. 2024). Yuran sentenced to 7
to 10.5 vears of imprisomment for aggravated vehicular homicide,

Tarbell v. Janzzen. No. 19-CV-10:40 (NEB/DTS). 2019 ULS, Dist. LEXIS 208172,
at #1 (. Minn. Sept. 30, 2019). Tarbell pled guilty. Court sentenced him to 81
months but stayed the sentence for ten (10) vears. * As conditions of the staved
sentence, Tarbell was ordered to serve 363 days in the county jal. placed on
probation for ten vears, and ordered to pay a fine and restiution.™

12



10, State v, Justen, 2008-0Chio-101, P14, (Ohio Ct, App. 2018). “Defense counsel
stubmitied detatled information concerning the sentences for other vehicular
homuicide cases in which sentences from tlree to seven years were mposed. He
acknowledged, however, that some were third-degree felonies, and others did not
mvolve alcohol or drug use. He also informed the court of a case involving two
fatalities where the defendant received a 15-year sentence.”

11 Srate v. Sanford, 2021-0hio-1612, 19 (Ohio C1. App. 2021} “The trial court
sentenced Mr. Sanford to an aggregate term of eight [**5] vears in prisos. As
some of the offenses were determined to be allied, Mr. Sanford was only
semenced on two of the counts.”

12. Atwood v. Mapes, 325 F. Supp. 2d 950 (N.D. Towa 2004). “On June 12, 1998,
petitioner Jeremy Michael Atwood (" Atwood") was convicted of two counts of
vehicular homicide in the Dhistrict Court in and for Linn County. lowa, by a jury
of his peers. Atwood was sentenced to two consecutive indeterminate terms not to
exceed ten vears m prison™

13. Chnar v, Ins, 298 F.3d 710 {Tth Cir. 2002) (8th Cir. MN/immigration case) Omar
pled guilty in state district court to two counts of criminal vehicular homicide
under Minn, Stal, § 601,21, subd. 1{4). He was sentenced 1o 48 months for each
offense, to mn consecutively. The sentence was stayed on condition he serve bwo
wiars i i county workhouwse and pay restatution.

14, Wickmer v, Symmes, No, 09-940 {DWF/JIK), 2010 UL8, Dist, LEXIS 86686, at *2
(D Minn. Julv 22, 201{). Defendant zentenced to 116 months for vehicular
homicide and 13 months for escape.

15. Block v. Toyota Moitor Corp.. 3 F. Supp. 3d 1047, 10534 (D. Minn. 2014} wrongful
death claim) “Following the accident, Lee was charged with seven counts of
vehicular homicide and injury, and one count of careless dnving, Block Compl. 9
34, Although Lee testified at trial that the Camry's brakes had stopped working, a
Jury convicted Lee on all counts. In October 2007, the state court sentenced Lee to
eight vears in prison.”

16, Tucker v State, 2023 WY 106: 537 P.3d 767, 769, Court sentenced the defendant
te 12 1o 20 years in prison on cach count, to run consecutively for two counts of
aggravated vehicular homicide.

In fact. even before the South Dakola Legislatiure enacted the Truth in Sentencing
act, Code § 24-15-4.2 10 ban parole for certain offenses, the legislature noted in their
2022 House Bill. “HB". 1074 that the average length of penitentiary sentences was 3 501

davs. or .59 years. HB 1074-Prison/Jail Population Cost Estimate Statement, An Act to
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classify vehicular homicide as a crime of violence, At the time of HB1074, an inmate was
“eligible for parole after serving 30% of the sentence, or around 2.88 years” Jd Under
HB1074, “inmates would serve at least 4,92 vears of their sentence prior to release on
parole™. Jd “Pursuant to the hill, inmates would serve on average at least T00 more days
of their sentence belore they would become eligible for parole.” /d. If the court had
imposed the 23-vear sentence umder the former statutes, the Circuit Court would have
expected Keim 1o serve roughly 30-75% of that Sentence before he was parole eligible,
However, in 2023, in following many other states, the legislature sought more certainty in
prison time for violent offenses. by enacting § 24-13-4.2. baming any parole for Vehicle
Homicide offenders. Paula M. Ditton, Doris James Wilson, BIS Statisticians, Truth in
Sentencing in State Prisons, Bureau of Justice Statistics” Special Report, Tanuary 1999,
NCJT 10032, Ifthe court ignores the parole ineligibility, and fails to apprise the defendant
of the lack of parole eligibility, there can be no “truth in sentencing™ for the defendant,
nor the state. When viewed in this way, the court’s sentence becomes extreme.

The Circuit Court attempis to soften its extreme sentence by stating that the 15-
vear suspension means that Keim is really omly being sentenced to twenty-five (25)
vears” ncarceration, However, the court comminted a significant and fundamental error
when it (and the Court Services Officer in the Pre-Sanience Investigative Report). failed
o even address the lack of parole eligihbility for vehicular homicide pursuant to the
recently enacted 8.D. Codified Laws § 24-13-4.2. while articulating its rationale for that
sentencing decision. Circurt Court Judge Hendrickson stated:

It will be the judement of the Court vou be sentenced to the State

Penitentiary for a period of 40 vears. I'm going to suspend 13 of those

vears, That means essentially 117s a 25-vear sentence, Then vou are going
te be put on a long period of parcle after that.

14



App. 63; Exh. H, Sentencing Transcript, “Sen, Trans.”, 45;22-46:1,
The Court Services Officer stated only the following m the Presentence
Investigative Report:
The sentencing offense is the Defendant s fourth felony offense as an adult.
The maximum allowable sentence on this offense 1s 30 vears™ incarceration
and/or a $50.000 line with the admission to the Part III habitual offender

information. Official parole eligibility will be calculated by the Board of
Pardoms and Paroles.

In sum, by ignoring the parole meligibility, the court’s sentence was “'a choice
ottside the range of permmissible chowes™ or otherwise. an abuse of diseretion n
sentencing, See WacKaben, 2015 8.1 86, 99, 871 N.W. 2d at 622 (quoting Gartner v
Temple, 2014 8D 74, 855 N.W.2d 846, 850(5.D. 2014, Such a lapse directly

contravenes the premise of § 24-15-4.2 1o be the "Truth in Sentencing Act”

R. The Court fundamentally errs in its sentencing analysis and
decision, when it does not appropriately engage in a review of
the total circumstances, absent availability of parole, including
an examination of the offender’s character, personal history and
cooperation with the court and law enforcement.

Lastlyv, “sentencing involves considering the totality of the circumstances as to the
mdividual defendant before the court.™ Stare v Kurrz, 2024 SD 13, P15 4N W34 1. 5
{citing State v. Seidel, 2020 8D 73, 953 N.W.2d 301 (5.D. 2020)). Thus, in determining
the fitting sentence for this defendant, the trinl court must “acquire a thorough
acquaintance with the character and history of the man before it™ which includes
examination of the defendant's ""general moral character, mentality, habits, social
environment, lendencies, age. aversion or inclination to commit crime, hife, family,

occupation, and previous criminal record.”™ State v, Anderson, 1996 5D 46, 32; 540
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N.W.2d 3935, 403, “The punisliment should fit the offender and not merely the crime.” 4
(citing Hilliams v. New Fork, 337 U8, 241, 247, 69 8. C1. 1079, 1083, 93 L. Ed. 1337,
1342 (1949)); Bee also State v, Larsen-Seueh, 2001 81D 93, P5-P18; ROT N.W.2d 817,
B19-821 . “This includes the circumstances of the offense “together with the character
and propensities of the offender.™ fd. (citing Grege v. Georgia, 428 U8, 153, 96 8, C1.
2909, 49 .. Ed. 2d 8539 (1976) (citations omitted)y, See also Stare v Jenven, 20017 5D 18,
P21: 894 N.W .2d 397, 403; State v. Charles. 2017 8D 10, P18, 892 N.W .24 915, 921
(8.0 20017,

The Circunt Court™s 40-vear sentence for an offense ineligible tor parole can be
treated as equivalent to a life imprisonment without parole for Keim. See State v,
Charles, 2017 8D 10, P18; 892 N W .2d 915, 921 (8.D. 2017); Bowneshirt v. United
States, Nos, CIV 13-3008-RAL, 10-CR-30008-RATL, 5 F. Supp. 3d 1047 (I28.10, Nov.
19, 20014); Long v. United States, No. CIV 13-1012, 2014 L5, Dist, LEXIS 51147
(D502 Apr. 11, 2014) “A (a), hife sentence could be imposed only where rehabilitation
was so unlikely that the mierests of society demanded that the defendant be kept oft the
strects for the rest of his life.” Stare v, Hinger, 1999 8D 91; 600 N, W.2d 542, (5.1D. 1999)
543, In this case, it appears especially egregious considering the fact that even with the
suspension, the defendant would be subject 1o further control by the Depariment of
Corrections until he reaches the forty (40) year sentence. ' Thus, the verdict here is clear-

- this is too harsh a semtence tor this voung man.

"The United States Sentencing Comnission equates eqguates a life sentence to a 470-
month sentence for the average offender (39,2 years), Boneshirt v, United Stales, Nos. CIV
13-3008-RAL, 10-CR-30008-RAL, 5 F. Supp. 34 1047 {D.5.0. Nov. 19, 2014) {citing 2013 Sourcebook of
Federal Sentencing Statistics app. A at 7, LS. Sentl. Comm'n. {18th ed. 2012) [hereinafier
2013 Sourcebook] available at http./‘www usse gov/research-and-publications annual-
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Fven if not considered a life senfence, even a 25-vear sentence must be
consudered extraordinanly severe for this offender. Understandably, retribation is
necessary when a death has been caused by a eriminal’s reckless conduct. However, the
family did not seek 25 or 40 years of prison time, They only sought “justice and mercy™.
App. 24, Exh. H. Sen Tr. 6:9: App. 27, Sen. Tr. ;117 App. 35, Sen. Tr. 1T:6. App. 36,
Sen, Tr. 18: 8-13. In fact, Lexi’s father even asked that the court exercise some
compassion tor Keim, since he recogmzed that Kenn is suffering as well, as he loved his
davghter. App. 37, Exh. H, Sen. Tr. 19:15-21. He further stated, * I1"s hard For me 1o say,
but I'm certain that she {Lexi) would forgive Seth. And T hope vou are able to show him
some compassion, too, Obviously, he needs some time 1o make some changes, When he
gets out, I hope he's able to have his life and think about her as he obtaims milestones that
she can not, I just hate to seg another victim of the tragedy.™ App. 37, Exh. H. Sen. Tr
19:15-21. The Court failed to exercize that same compasgion.

Cntically, Keim not only did not run away, he cooperated with the police from the
munute that law enforcement approached him at the site of the accident. Keim also
nccepted responsibility for his actions, and understood the pain he caused to her family
and friends due to her death. Keim further pled guilty to also aveid putting the fanuly

and friends through further trauma. For the rest of his life, Keim will agonize over the

reports-gourcebooks 201 3 sourcebook-2013); Long, 2014 LS. Dist, LEXIS 51147, at *4-
5 (The U8, Sentencing Commussion has stated that for federal sentencing purposes 470
months is "functionally equivalent” to life.”).  Under the report, the average age of an
offender was thuty-six, which is only ten vears older that Keim. Jfd (citing 2013
Rourcebook thle (displaving the age of offenders by offense category)). The 40-year
sentence would equal 480 months.
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loss of woman he loved, while alse knowing that he caused that loss due lo his cxtremely
reckless behavior. This serves to deter him m the future.

The circumstances also establish that Keim did not infend to harm Lexi. Yes, he
willfully drove drunk. No doubt he is respomsible for this accudent, and not Lexi.
However. it is important to consider for sentencing purposes. that Lexi chose to stay with
him throughowt that day and before, drank with lim regularly, and let him drive even
though she had a valid license, but he did not.  Lexa not only lived with him. but knew
him for almost a vear. They obviously formed a bond, which she did not want to sever.
Even on that day. she was not screammg for help. It 15 smd they were even singing in the
ear right before the accident.

Although Keim stated during the mvestigation that he did not think he had an
aleohol problem, [he had not drank for over a vear between the date of incident and
sentencing| he alzo acknowledged that he needed to stop drinking and 1o stay away from
those bad influencers who could cause him to relapse. He admitted to needing a more
mitense in-patient mtervention. App. 60, Exh. H, Sen. Tr. 42:19-20. Those are statements
of someone who recognizes he has a dnnking problem that must be controlled.

Moreover, the PSR showed that Keim has a substantial support network with his
Family, who can assist in fostering rehabilitation. Upon discharge he would be released
o live with his father. fd Althongh he has had several prior DUI's, Kein has always
complied with treatment programs and probation requirements. Keim kept steady
emplovment in the process. These facts evidence a man with some strong character traits
to help him to sucoeed. All of these factors must mitigate at least some of the aggravating

ones, Based on the foregoing, the coart did not adequately examine Keim's trie potential
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for rehabilitation, Imposimg such a severe sentence without any chance of parole under
these circumstances, mandates a vacation for abuse of discretion.

Il. THE CIRCUIT COURT'S SEVERE SENTENCE CONSTITUTES
CRUEL AND UNUSUAL PUNISHMENT IN VIOLATION OF
THE EIGTH AMENDMENT OF THE UNITED STATES
CONSTITUTION

A. The Circnit Court's sentence, without parole, is  grossly
disproportionate to kKeim's commission of Vehicular Homicide.

The U8, Const, amend, VI prohibits ‘eruel and unusual punishment . US
Const, amend, VIIL State v. Robe, 2024 5D 77, P20-P21, 13 NW. 3 460, 467, Stare v,
gz, 2006 8T 78, 9 51; 887 N.W.24 731, 766 (8.1, 20016). In shotl. extreme sentences
that are “grossly disproportionate to the cnime™, constitute unconstitutional “cruel and
unusual” punishment. Harmelin v. Michigan, 501 T8, 957111 8. Ct. 2680. 115 L. Ed.
2d 836 (1991) (Kennedy. I.. concurring in part and concurring in the judgment), Sofem v
Helm, 463 L8, 277, 103 8, C. 3001, 77 L. Ed. 2d 637 (1983);, See also State v, Cloud,
2023 8D 53, P6d-P79; 996 N.W.2d 670, 686-688; 2023 8,D. LEXIS 106, *32-37; 2013
WL 6472302 (citing Cuevedo, 2020 5.0, 42, 9 37, 247 N W, 2d at 410 {quoting State v
Dhaz, 2016 8D 78, 9 51; 887 N.W.2d 731, 766 (3.1, 2016));, Seate v. Springer, 2014 8D
80, 911, 856 N.W.2d 460, 464 (8.D. 2014}, State v. Diaz, 2016 SD 78,9 51; 887
N.W.2d 751, 766 (B.D. 2016, Chipps, 2006 50 8, 99 34, 38, 874 N.W _2d at 487, 489;
State v, Springer. 2014 8D 80, 711, 836 N.W.2d 460, 464 (5.D. 2014): Saate v. Williams,

2006 8D 11, P12, TIONW2d 427, 431 (5.1, 2006).

The Appellate court will conduct a de nove review to determine whether a
defendant™s sentence is grossly disproportionate to the gravity of the offense. Srare v

Chipps, 2016 SD &9 31, 874 N.W.2d 475, (5.D. 2016) 486. To determine gross
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disproportionality, the court “first compare(s) the gravity of the offense—i.c., 'the
offense's relative position on the spectrum of all criminality’—to the harshness of the
penalty—i.e,, the penaliy's relative position on the spectrum of all permitted
punshments.”™ Siate v. Robe, 2024 8D 77, P20-PZ1, 15 N.W.Ad 460, 467(citing  Cajffee,
2023 5. 519 17 (citation omitted). See also Diaz, , 2016 5D 78, P32, 887 N.W.2d 751,
767, { "Comparizons can be made in light of the harm caused or threatened 1o the victim
or society, and the culpability of the offender.™) (citing Helm, 463 U8 at 292, 103 8. Ct.
at 3011). Oher factors can also be considerad like imentional versus negligent behavior
and violent behavior versus non-violent behavior.  {gquoting Helm. 463 TS5, at 292-94,
103 8, C1 at 3011 “Kif the sentence is enhanced becanse of the offender’s recidivism,
then the gravity of his past offenses also contributes to the gravity of the present offense.™
Chipps, 2016 SD &, P36: 874 N.W.2d 475, 488 (citing Ewing v. Califormia, 338 118 11,
1238, Cr 1179, 155 L. Ed. 2d 108 (2003 ) (plurality opinion))

Mext, the court evaluates the harshness of the sentence imposed. “The harshness
component looks, not to the maximum penalty available, but "to the penalty's relative
position on the spectrum of permitted pumishments," Cvaz, 2006 8D T8, P54, 887 N.W.2d
T3, 767 (citing Chipps, 2016 8D 8, 37, 874 NW.2d at 488); See also Staie v
Ouevedo, 947 N.W.2d 402, 410-411. “In Chipps, we recognized that "[fJor sentences of
mmprisonment, the question is ong of degree—e.g, '[i]t 15 clear that a 23-vear sentence
generally 18 more severe than a 15-vear sentence(.|™ 2016 5D 8. Y 37, 874 N.W.2d at 488
(alerations in original) (quoting Helm, 463 LIS, at 294, 103 8. Ct. at 3012). The
comparson is really "one of line-drawing " Helm, 463 1.5 at 294, 103 8. Ct. at 3012

However, in judging the harshness of the penalty, we also consider the possibility of



parole. Chipps, 2006 SD &, 9 37, 874 N.W.2d at 488." Diaz, 2016 8D 78, P55; 887
N.W.2d 751, T68: 2016 5.D. LEXIS 134, *39

For example, in the Diaz case, Diaz was convicted of first-degree murder, a Class
A felony, the highest in degree of felomies. 2016 51D T8, P30, 887 N.W.2d 751, T60.
“The court sentenced Diaz to 80 vears with no time suspended for her conviction of first-
degree murder.” [d. at P36. A Class A Telony can be punished by death. 8.1, Codified
Laws § 22-6-1. The court also considerad that “Diaz would be eligible tor parole at 55
vears old, after 40 years served.™ fd. (citing Chipps, 2006 8D R, 937, 874 N.W.2d at
439). Therefore. the 3-vear sentence was not unconstitutionally harsh. Uliimately. the
eourt tound the Bl-vear sentence not grossly disproportionate in light of the sigmificant
gravity of the crime of first-degree murder necessitating imprisonmant Tor a significant
number of vears was tempered by the fact that Diaz had the possibility of early release.
Id.

The Court’s sentencing decision in Keim'’s case was not so tempered. No doubt
any homicide s considered a very grave offense which has a very high position "relative
position on the spectrum of all cnminality™, Oueveds, 94T N W.2d at 411, As aclass 3
felony, Vehicular Homicide rates five positions lower than Classes A through C, and |
and 2, which preseribes much higher penalties, 8.D. Codified Laws § 22-6-1. However,
the court recognized Keim's plea to the Information Habitual Offender Enhancement
raised the Class 3 felony to a Class 1 {elony.

First-degree murder is the only Class A felony. Class B felonies include second-
degree murder and first-degree aggravated kidnapping. First-degree rape. first-degree

manslanghter, and terrorism are examples of Class C felonies. Class 1 felonies include
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crimes like second-degree rape, selling meth to a mmor, and human trafficking mvolving
torture. Class 2 felonies melude arson, robbery, and burglary in the first degree. Class 3
felomies include shooting at an occupied structure or vehicle, vehicular homicide, and
aggravated assaull, Class 4 felomies include selling child pomography, stealing drugs. and
rioting with force or violence. Class 5 felony examples include threats to public officials,
repeat stalking offenses, and promaotion of prostitution, Class & felonmies mclude
falsification of evidence. possession of a firearm with an altered serial number, and
malicious harassment (hate crime)’ Gazing at these offenses shows very obvious
differences among the classes in level of violent conduct and the offender’™s mtentions
directing the conduct, Thus, the gravity of a vehicolar homicide here, based on reckless
driving while under the influence of alcohol, should not be perceived to be akin in
gravity to human trafficking involving torture, efc.

More importantly, the harshness component favors a finding of a constitutionally
groas disproportionality in the court’s 40-year, or even the 25-year, imposed sentence
when there was no discussion of parole ineligibility. The most senous felomies—Classes
A, B, and C—carry possible life sentences, and Class A felomes can also be punished by
death. Class 1 is the most sertous and Class 6 is the least serious. Class 1 maximum
penalties include imprisonment up to 50 vears' imprisonment and $30.000 in fines. A

Class 3 felony only presoribes a maximum imprisomment up to 15 yvears' imprisonment

and 530,000 1n lines.




The court’s sentence here must be considered very severe under the
circumstances. Keim did not intend to hamm Lexi or the police officer. Keim suffered
from his own actions causing the loss of someaone he loved. Even Lexi's father fovored
fess severs sentence. The harshness of the sentence becomes especially evadent when
compared to others convictad of vehicular homicide, as presented in Section LA, supra
which wsually fell well below the maximum sentence and chances for parole or
rehabilitation were presented, or at least considered.  This was not the case here.

B. Comparison with other offenders also establishes a constitutional
vinlation.

Once the court finds, or even questions, that gross disproportionality appears after
the initial companson of the gravity of the offense against the harshness of the penalty,
the court compares the defendant’s sentence to those unposed on other criminals for the
same erime within or, if neceszary, outside the jurisdiction. Digz, 2016 812 78, P50-P51;
BET N.W.2d 751, 766 (citing Chipps. 2016 SD 8, 14 34, 38, 874 N.W.2d at 487, 489);
See also Robe, 2024 8D 77, P20-P21., 15 N.W.3d at 467, Stafe v. femnarelll, 2008 8D
121, $912-13; 759 N.W . 2d 122 (8.D. 2008), 125-126. “The proper role for comparative
analysis of sentences 15 to validate an iatial judgment that a sentence 15 grossly
disproportionate to a crime.” Henderson v Moreiy, 258 F.3d 706, TOE-T711 (8th Cir,
2001 ).

As thoroughly presented i Section LA, vehicle homicide offenders have generally
heen sentenced to far less prison time than what was imposed on Keim in this case, host
miportantly, those defendants would have at least had a chance Tor parole. This is not the

case here. In sum, the sentence imposed on Keim in this case was rare. very harsh and
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unjustified. A ruling otherwise amounts to croel and unusoal punishment m violation of
the Fighth Amendment.

To remedy this constitutional imfringement, the Appellant requests that the court
vacate the lower's count sentence and remand as needed 1o facilitate the court™s order.
This coun centainly has even the authority to reduce an illegal sentence. 8.1, Codified
Laws § 23A-31-1 provides the authorty for courts to comact an illegal sentence at any
time or to reduce a semtence within two vears after imposing the sentence. See Stafe v,
Jenzsen, 2017 8D 18, P8E; 804 N.W.2d 397, 399-400 (citing Stafe v Sprimger, 2004 5D R0,
9. 856 N.W.2d 460, 463 (5.1, 20045 { "[Ajn unconstitutional sentence 15 an illegal

semtence, "L

CONCLUSION
Based on the foregoing, the Circuit Court abused its discretion under the
circumstances, when it imposad a 4(kyear sentence in this case, even with the 15-vear
suspengion, without recognizing kiem's incligibility for parole. Moreover, the
circtanstances alse establish that the sentence was grossly disproportionate and thereby
constituting cruel and unusual pumishment i violation of the Eighth Amendment of the
Constitution.  This court should vacate the sentence and remand with appropriate

instructions to facilitate the court s order below,

Respectfully submitted this 6th day of June, 2023,

ME. MATTHEW L. SKINNER, SE.
Attorney at Law

308 Columbus Street

Rapid City, South Dakota

Attorney for the Appellant
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EXHIBIT

STATE OF SOUTH DAKO A, i M CIRCULT COURT
184
COLFMTY OF PEMMIMGTOM, i) SEVENTH JUDICIAL CIRCTIT
STATE OF SOUTH DAKOTA, ) Frie No. CRIZ3-3780
Plarie ¥, )
¥
5. H AMENDED JUDGMENT
}
SETH CHARLES KEIM, )
[CHIB: 924/96 )
Dheferndant. i
Appernince at schlencing:
Prosecutor; Olivia Siglin Dielense pttarney! Matthew Skinner, 31,
Date of Sentence: Oolober 1§, 2024 Dete of cifense: Beptember 3, 2023

Charge: Coont 1 Veldoular Hommede, and admitted the Part 11 Information enhoncng the chargs oa
Class | Felony, pursuant o 501 22-16-4] and S 22271
Plea of Guilty eptered on Avguozi 26, 2024

Hahitual offender admitted on:  Aupusl 26, 2024
[(18DCLL 2277 []SDCL22-7-R  [R]SDCL 22-7-8.1

(<] ‘Ihe Defondam having pled guilty and the Court finding the plea was made knowingly and vohntarily,
ind witha sufficient factual basis for the entry of The ples snd hnving asked whether any legal cause existed
to show why judgment should ol be pronouseed, apd no chuse being offepd:

[T 15 HEREEY ORDOERED THAT il Defenpdam 15 sentenced 1o serve:

Fogty () vears in the South Drakota State Pepitepdiory with Fifleen (15) yvears suspended and Floree
Hundred Seventy-Three {373} days crodit plos each day served i e Pennington Cownty jail.

[CIFully Suspended Pen

Check il applicable;
[} the sentence shall run coneurrent with i
[} Ihe sentence shall mn consecutive o

[ ‘Thar Defendant pay court conts of $116.50.

[ That Defendant’s ultomey’s foes will be a civil lien pursuant 1o SDCL 23A-40-11.

(<] That Lsefendant puy progecution costs: LA § | Pyag lest $120.00, Blood §250.00, SARTBRIl S
Transenpt 5

[ ] That Detendant pay prosoeation costs from dismissed file  rUA S Diog Teatd
SARTEIE:  Blopd¥ | Tramcripd .

[ ] Than Defendant pry the siattory fee of 3 DULS DV,

[ ] ‘That Defendant pay Goes imposed in 1he amount of §___

(<] That the Defendant pay restitution through the Penningron County Clerk of Courts m the amount of
Ten Thousand Dollors {(S10000.000 o the Cuy of Rapid Ciy; and, Five Thousand Free Huadred Sixiy-
Fover Dioblags and Saaty-Five Cenls {23, 564.65) 10 Kisk Adminisraion Sorvices.

Page 1of 2
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E Thas the Defendant’s driver’s license is unconditionally revoked for Ten (10) vears.

Chher Condilions:
L]
[]

Furspant 1o egresment of the parties, the Siare's Atiorney i5 dismissing all remaiping counts i include any
Fart 11 information, if applicable.

BY THE COURT:

HON. JOSHUA K. HENDRICKSON CIRCLUIT IUDGE

Youw are heneby notified you have a right toappeal as provided for by SDCL 23A-32-15. Any appeal
mast be filed withip thirty (30} days from the date that this Judgment iz filed.

Page 20f2
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ETATR OF 30UTI] DAKOTA, i 1N CERCLNT COURT

s
COURTY OF PERNINGTORN, i BEVENTH IUDICIAL CIRCINT
STATH OF SOUTH DAKOT A, ) Fibe o, CRIZE-3720
Plaimnafy, )
i
Vi, j JUINGRENT
]
SETI CHARLIGS KEIM, i
DOG: Wkas )
Defendant, I
Appoarance al sonlencing:
Progecutor: Dlivin Siglin Diefenae atiomey: Matthaw Skinver, Sr
Daate of Sentencs: COotober 18, 2024 Dats of offense: September 3, 2023

Charger Counl 12 Yehicular Hemicide, snd admitied the Part 1T Informafion enbaneing the chanps lo o
Class | Felowy, porsoant fo SI0CL 22-16-4 1 and SDCL 23-7-8.1
Plea of Guilly enleved on Auguosl 26, 2024

Einbvitupd offen dey piraitled en:  Avgust 26, 2024
[ 801 22-7-7 {1 8Ix7L 22-7-8 B=] SDCL 22-T-8.1

Bl The Dcfondand having pled auilty and the Cowt Fnding the plea wis made knowiegly and voluntavily,
and with o sulficient fctial basis for Uhe antry of the plea aad having asked whether any legal euge cxsted
b showw whiv il pmeit should nat be prononneed, and Bo couse being offored:

IT 15 HERERY ORDERED THAT the Drefendant is senlenesd Lo serve:

Forty (#0) yems wi the Soufh Dakota Stote Penitentiory wilh Filteen (15) vears suapended and Tlaes
Hundred Svverty-Thees (373 davs cradil plug ench day served in e Penvinglon Counly jail.

|:]Fu!!g,' Sunspendod Pea

Check if applicable:
1 The sentence shall sun concument with
i ']"I;":: gentence glall sun consocative [ :

That Defendont poy cowrt coste of 5116.50,

(7] ‘That Prefenidant’s attormey s lees will be a ebdl lHen puissant (o SDCT 23A-40-1 1.

20 That Defendant pay prosecution eosts: UA 8, Ding Test £120,00, Blood $250.00, SARTHIll S ;
Transcriph 5

] That Defendant pay prosecolion cosis from demised file  UAS Drug Tesl§ |

SART Rl §  ;DBlood 8, Teanscript 5 .

(2] That Defendant pay e alahotory foe of 3000 DUL E DV,

[] Tha Defendant pay Fines inposed in e amound of §_

Eﬂ That the Defendant pay restitofion Brougl the Peanington Counly Clerk of Courls in the amoend of
Ten Thousand Dollas (310,000.00) ta he Clty of Ropid City, and, Five Thousand Five Hunclred Sixiy-
Four Dollars and Sixty-Five Canls (35,5064 65) 1o Risk Administation Sevices,

Page 1of2
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Thot the Tefendant’s driver's loenge is wneonditionaily revoked For Ton (105 yeor,

Oiher Coael itsons:
£ 1.
[

Pursusnt fo agresment of Lhe parfics, the $tale’s Atbrney is dismissing all remainmg counts w inclads any
Part 1T information, if applicable.

J0r24r2024 1:55:21 PM

Allask - .
Ricke, Jolonda HELHE [ L\/_
ClackDapasy e

HOMN. JWFHA K. HENDRICKSON CIRCLUTT JUDGE

L
-

You nes herehy nofified you have a vight o appeal an provided for by SDCL 23A-32-15. Any appeal
gt be fikecl within (hirty (30) fays from the date that e Judgment iz filed,

Mape 2 af2
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EXHIBIT

R

S.0. Codified Laws § 24-15-4.2

o Current throwgh the 2025 Regular Seaslon of the 100th Scuth Dakola Leglslative Assembly, with scls recelived
Mareh 21, 2025

LaxisMexis® South Dakota Codiffed Laws Annofated > Title 24 Penal Insfitutions, Probation and
Parole (Chs. 24-1 — 24-164) > Chapter 24-15 Parole of Penitentiary Inmates (§§ 24-75-1 — 24-15-
400

Notice

|-' Thiz gection has more than one version with warying effective dabtes.

24-15-4.2. Definition. [Effective until July 1, 2025]

Far the purposaa of this seciien, the term, offznse, means any af the following
{1} Vehicular homicide, as dafined in § 22-186-41;
{2) Apgravated sssaull, as defined in § £2-18-7 1;
(3) Aggravated criminal baflery of an unborn chid, as dafined in § 22-18-1.3;
{4) Kidnapping in the second degree, as defined in § 22 7911
{5 Second degrec burglary, as defined in § 22.77-3,
(6) Rint, as defined in § 22-10-1;
(7) Manslaughtor In Ihe second degres, as defined in § 22-16-29,
(8) Second degres human trafficking, &s dofined in § 22-49-3;
{3} Falony chid abuse, as defined in § 26-10-1; and

(10} Attempl lo commil, or @ conapiracy 1o commil, ar a sollcitation o commil gny offense enumaratod
in saction 1 of this Act,

A irnmate convicled of and sentenced for an offense as specified in his section, for & crime commitbad on
or after July 1, 2023, Is not eligible for pasole by the Board of Pardons and Parales sxcepl a5 provided in §5
£2-15A-55 1o Z4-154-68, imchusdva, An inmale shall senee the full term of imprisonment enposed by the
court for the offense. The courd shall refain the discretion o suspend a portion of the prason senlence
required. |f the court suspends & portion of the prison sentence, the Board of Pardons and Paroles ahal|
glparvise the suspendad time amnd has tha authosly o revoke the suspendad portion ol 1he sanlence for
faifmg to follow the conditions of relaasae.

An inmate may eam any credit for which the inmate is aligitde. Howsaver, such cradits may only be used for
Increased priviieges and mey nol be used o reduce the sentence Impased by the court, except as
otherwise provided in this seclicn,

Discharge cradils samed pursuant to §6 2¢- 15A-50 and 24=-154=5(. T may be used 1o reduce an inmata's
sentenca by up to Btesn parcant of the sentence impozad by thae court that the inmate muest ssrve bafore
becoming aligitle for release on parcle. Digcharge oredits may not be used 1o alter the inmate’s senience

apiraion data.

Patricia Sika App 11



24-15-4.2, Definition. [ENective untll July 3, 20:25]

History

2023 shi46, § 2, sffeclive July 1, 2023

Lesishawsi: Saulh Daala Coffifted Laws Aroiated
Cogyright £ 20294 A1 rights rescraed.

Erud af Dot

Patricia Sifka
Fage 2 of 2

App 12
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EXHIBIT

i ¢

STATE OF 80UTH DAKOTA ) N CIRCUIT COURT
COUNTY OF PENMINGTON i.&b SEVENTH JUDICIAL CIRCUAT
STATE OF SOUTH DAKOTA, ] FILE NO.: S1ICRI23-3780
Plaintiff, 3
V5. 1: ORDER FOR FURLOUGIL
SETH KLEIM, _}r
Defendanmt, :]}

Drefendant hiaving moved the Courd For an Order amborizing & furdowgh for Defondant in

ihe above-captioned criminal proceedings and good cause appearing, now therefore it s herebny

ORDERED, that Defendand, Seth Keiny, shall be released from the Penninpgton County
Jndl, located of 307 51 Joseph Sireel, Bapid Ciry, S50 on a forlough for purposes of allending a
medical procedure al Monument Health, Rapid City, 81, related to a prior injury and surgery and
bosed on medical professionals” recomimendation, effective Momday, July 22nd, 2024, at (17 :04)
an, un bl adequate recommended recovery Bime has been completed based ofF medical
professional recommendationsy and o 5 fether

ORDERED, that Drefendnnt shall nbide by all lvws and conditions as set forh by the

Court during Defendant”s furdough. 71012024 1:02:06 PM

Ablesl i oI
Tavarps, Lynnacy H"Ii I C R ?.
R, Lt = :

Hl}l?j.l’.!ll& Toshuea He |||ir'i-|:“'|-.'::-:-;|||
Crrowat Court Judge
SEVEHTH Judicial Circuit

Filed on: 7/49/2024  Pennington County, South Dakota 51CRIZ3-003780 KA
PP 1e



STATE OF SOUTH DAKGTA ) IN CIRCUTT COURT

COUNTY OF PENNINGTON ;Lﬁ: SEVENTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, ] FILE NO.: SICRIZS-3780
Flaintilf, :}:
WE. ‘:-: ORDER FOR FURLOLGH
SETH KEIM, _:;
Dielendant. ;

Defendant having moved the Courl for an Order authorizing a furdough for Defendant in

the above-captioned crimiinal proceedings and good cause appearing, now therefore i1 15 hereby

ORDERED, that Defendant, Seth Keim, shall be released from the Pennington Couty
Jail, localed al 307 5t Joseph Street, Rapid City, 513, on a furlough for purposes of sttending a
medical procedure ol Monument Health, Bapid Cily, 5D, relaled 1o 2 prier susgery and based on
medical professional s recommendation, effective Tuesday, July 23, 2024, of 4:30 a.0m. nutil
adeguaie recommendod recovery time has been completed based of T medical professional
recommendations; and i1 15 further

ORDERED, thal ihe Penninglon County Sherifi"s Office, transport, Seth Keim, from
Peaningion County Jail to Monwment Health, for the purpose of obiaimng susgery,

TI2X2024 9:36:23 AM

Attt BY"
Tanmres, Lynmsey
ClarkDeputy
'-:rl'f: -.‘.!I _ "'-'

le Joshia Hendrickson
m: i Cowrt Judge
SEVENTH Judicial Circuit

o

Fiked on: 75232024  Penninglon County, South Dakota 51CRIZ3-003780 .
App



STATE OF SOUTH DAKOTA ) IN CIRCEAT COURT

155
COUNTY OF PENNINGTON ) SEVENTIL JUMCIAL CIRCUIT
STATE OF SOUTH DAKOTA, ) FILE NO.: S1CRI2Z3-3780
)
PlaintafT, )
} AMEMDED
Ve, j] ORDER FOR FURLOUGH
J
SETH KEIM, ]
J
Dralendant, ]

Defendant having moved the Cowrt far an Order authorzmg a furlough for Defendant in

the above-caplioned criminal proceedings and good cause appearing, now thersfore it is herehy

ORDERED, that Defendant, Seth Ketmn, shall be released trom the Penninglon County
Jail, locatest at 307 S0, Joseph Streel, Rapid City, 81, on a fusfough For purposes of atlending a
medical procedure 3l Monwment Health, Rapid City, 5T, related 10 a prior sicgery and based on
medical professienal’s recommendation, effective upen commencement of medical procedure,
until adeguate recommended recovery tine hns been completed bosed off medical
professional recomimendations; and i1 5 furher

ORDERED, that the Penningten County Sheriff"s (Mfice, transport, Sath Keim, from

Fennington County Jail to Monwment Health, for the purpose of obtaining surgery

Traar2n24 4:3%:28 PM

Attest: THI COURT:
Tavares, Lynnsay
Clerk/Depuly bad

AT Honorulbe Joshia Hendrickson
+ ircuit Court Judge
SEVENTH Judicial Cireuit

Filed on: 712372024  Penningten County, South Dakota S1CRIZ2-003780 App17



STATE OF SOUTH DAKOTA 1 IN CIRCUIT COURT

188
COUNTY OF PENNINGTOMN ) SEVENTH WMCITAL CIRCUIT
STATE OF SOUTH DAKOTA, ) FileMo. 2 3= 3 F50)
)
PraingfT, ¥ ORDER FOR 2477 PROGRAM
¥a. :I
5 ) ﬁ:ﬂmd Staie’s Atorney
Sfﬁﬁl_.g‘._{._.lﬂ b Y| [1'Bond Attomey General
) [ Sentence { Probation
Defendant, i O Waork Permiat Only
f ] Child Placement
Ciffense: ; : =

THES COUVRT HERERY ORDERS THAT:

You shall pariicipate o he 307 Sohriely Progrn 8EPORTING IMMEDIATELY AFTER COURTILFON RE
o E]10 Mew Yerk 5t Swire 300 Rapid City, South Dakodn, (Fhope: T16-T1486; Fax: TL6-5613),  You shall sign the
paricipation agreement and foilow all of te condiisns comained therekn. 2407 Sobdery Frogram (PET testing boars
mre Beleh — S0 A 0, and G0 = 8200 PA, Ud desting boars are goll - 030 AL, dnd Be00 - 7530 0L

Yo ghall not use gleobod, Blci dnogs, ormarijuana m any foon or be present whe sech subsionees gre bring weed

You shall remain on yowr good behawior and vhey all laws of the City, Siate and Mation,

You shall eemain i conael wit pous slirsey 2o directed By said a@omey.

You shall snbmet do & search of your vehicle, residencs apdfer person oo plechol, costenlled drggs or subslances of
i juana wheonewer requested by a lew enloccement oilfices.

YOLU SHALL SUBMIT TO TESTING IN THE FORM OT:

Cince daily FHT tests and pay for the some a the rate of 31 pes el AND A State Fee of 31 per day [or the fimt 30 days.
O] aM ONLY [ rv oMLY
Twice dusly PET tests and pay for the same ai the rats of 51 per tesl AND a Staie Fee of 51 per dey for the fist 30 days,
Urinalysis resting and pay for the same at che rae of 21000z 5t and actual cosss incened fos the analysis of any positive st
[] Rambom LAz PER WEEE

UA WAIVER(S): [ | NONE [ Original walvers apply Controlled Substance THC
(SCRAM) Electronx Aleohol Monitor festing and pay for ke same #t the rale of 3aiday. Yoo shall conlact the 247
Program o schedule installation appointment. Upon instaliaticn ef the brscelel you shall pay 3132 o the 247 Program
1343 for the firsk week of weaning the beacel sUS 40 for ik activation Fee'$40 deaclivazion fee op frong)

Remote Breexth tesiing and pay for the same 81 the rabe of $5.00 per day, You shall comgact the 247 Program o schedule
installation appeimment. Upon activation you shall pay 115 w the 2477 Pragram. (335 for the firer week of weaning 1he
brocelet™$40 fior the activanos fec'$40 deactivamon fee wp from)

Drug Paich testing and py for the sme et the ate of 35pach.  You $hall contact 1he 30T Program 1o schedule
nstaliation,

Diher Infs _ : e

Diﬁ\%ﬁ\ﬁiﬂ ﬁﬁ@{\/ﬁ

Thiz Ordec shall mmam in effect wntil otherwise ordered,  Showldd you, st anytime, fAil fo repon for your coun ordersd lessing
requirernerts or viakale any conditjon hernsin, yeu sholl b aagponed b the Peonisgion ty Jail amd held wtboul bond umil
e rmpdter B broupkt befoes the Courr; OR, iF unabie 1o locsee, a Warrant shall be iss youar arves|

DATED: __Q\Mﬂ‘_ufﬁm BY THEC
ATTEST: .

FILLD
Amber Walkins, Cheok of Couses ] miivrncm. Bl
By: i*;ﬂ‘ s B ___IW CIRCUIT COLIRT
(Dhepaly s
(SEAL) DET 11 2023
s copy: clerx of ooang Foewisedl DEFpLAGED

Ariber Watking, Cherk of Courts
Hy .:'H i% Pepury

App 18




STATE OF SOUTH DAKOTA )} IN CITRCUIT OOURT
)88
COUNTY OF PEMNINGTON | SEVENTH JUDICIAL CIRCUIT

o F *F O & Ok % FE £ % F % OF F K ¥ ¥ F kK ¥ E % ¥ ok £ ¥ ¥ K

}
FILE MD. 51CRIZ3-3TED

STATE OF SOUTH DAKOTA,
Plaintiff,
SENTTENCING

]
)
}
)
v . 1
|
SETH CHARLES KEIM, :]|

)

Defendant.
}

i W h o  h ok W ok W W W o W W W W kW kR W W R W W

DATE: October 18, 2024

PLACE: Pennington County Courthouse
Rapid City, Scuth Dakota

BEFORE: THE HONORABLE JOSHUA HENDRICESCHN
Circuit Court Judge
Rapid City, South Dakota

APPEARANCES

FOR THE PLAINTIFF: MS. OLIVIA SIGLIN
Pennington County
Deputy State's Attorney
Rapid City, South Dakota

FOR THE DEFENDANT : ME. MATTHEW L. EEINMER, SE.
Attormey at Law
OB Columbuas Street
Rapid City, Scuth Dakota

Appearing via Zoom: Mallory Bednarz and Danica Bemis

App 19
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THE COURT: All raght. We will go on the record now in
State vs. 8eth EKeim. Court File 23-3780. This is the
time set for a sentencing.

Mr. Keim, you had previously entered a plea to &
vehicular homicide, Class 3 felony, and admitted a Part
11T Informaticm, enhancing the penalty to a Class 1
felorny back on Auoust 26th of this year, Today is the

te set for sentencing. Is it your intentiom to let
your plea and admisgion stand and proceed to sentencing
Coday?
THE DEFENDANMNT: Yes, Your Honor.
THE QOURT: Thank you.

Bave both sides had the opportunity Co review the
Presentence Investigat ion?

MS. SIGLIN: The State has, with po additions or
corrections.

THE OOURT: And I will note, Defense, that 1 had received
via e-mail your letters in support of the Defendant and I
have reviewed each of those, Additionally, there was a
victim impact packet sent by the State that 1 have also
reviewed. I will include both of those a= part of the
Court presentence.

Defense, any additions or correctlons other than
that?

ME. SFKINNER: No, Your Hooor
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THE COURT: All right. T will hear from the State firsc.
MB. BIGLIN: Pridor Lo the State making its argument,
there are a couple pecple here who would like to provide
vigctim impact statements ard we'd ask that they ke
allowed to go first.

THE COURT: That's fine.

M3. SIGLIN: First we'd call Kristi Bemis.

THE OOURT: 1'll just have you sit at the table and make
sure you speak into the mic, if you would. A&nd if you
are reading off something, just make gure you do it
slowly enough 8o our court reporter can take it down, all
right? And could you state your name for the record
again?

KRISTI BEMIS: My name is Kristi Bemis.

THE COURT: Chkay.

KRISTI BEMIS: The first letter is from my daughter
Danica.

Dear Judge: My name is Danica, I am Lexi's
stepsister. From the first day lexi came into my life to
the day she left ic, she was my bestC friend. We
cormected immediately and have bonded closely ever since,

Lexi and T did everything bogesther. We were
inseparable. We had almost all the same friends,
hobbies, interests. We ghared a bedroom. We got dinto

trouble together. Even were grounded from each orther at

App 21
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one point. We were the typical sister duo. She brought
new light to my &yes that | had mever seen before and
wvery quickly became my favorite person.

Leza was such a colorful, fun, and bubbly persom.
She was bold and defiant but had a heart of gold. she
Baw the good in everyone and always gave someone the
benefit of the doubt. A besautiful chaos. She knew how
Lo make amyone laugh. She knew how to raise your spirits
and she knew when yol Just needed a hug. She was that
cme person that vou could never have a bad time around.
Her goofiness and free-gplrited ways would make you feel
loved at all times.

Led was definitely a memorable person. Lexi's
passing was not only the most traumatic thing that I'wve
ever experienced but alsc the most painful. The state of
severe depression lasted for months and only just
recently gotten tolerable since starting therapy. I was
diagnosaed with PTED for the nightmares, constant,
horrible, and graphic thoughts of how ghe died, the phone
call confiming my worst nightmare and other conmon signs
of Crauma.

lexi passed away six days before my wedding. A
wedding that she was supposed to be a part of . Trying to
experience what is supposed to be the most amazing day of

one's life was very, very hard to enjoy without her

App &
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there.

I have a three-year-old son Owen who she will never
get to meet. When he was bom, Lexi wvas so happy and
excited to be an auntie. Adways checking in on us &
wanting pictures of him. That part breaks me Che most.
Owenl now knows his auntie as -- Owen now knows his auntie
like he has an angel in the sky. They would have had the
best relationship and it is so painful to think that they
will never have that.

I was the one who had to tell our family that Lexi
had passed. Finding out from Facebook and making call
afver call, Just trying to figure out if my sister was
alive or dead. Our family 15 and never will be the same
without Lexi. She was the light and love that brought
evaryone together.

Without her loud laugh, the house just feels off
now, Without her presence, we are not the gams, A vodd
that will never be filled will alwasys be lingering and
following us,

Lexi shouldn't have been the one to die and she
didn't deserve this. LexXl was an amaging woman with a
good head an her shoulders and had a bright future ahead
of her. Lexi will never get to experience getting
married, never get to have children of her own, will

never get her owm house or have a career. All of her

Agp 23
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biggest life accomplishments were stripped from her by
the selfish acts of one human being It iz not fair that
ghe was the one that had to go.

[ am asking for your compassion, Judge, T am asking
that you look at a picture of Lexi and think about all
the things this woman oould have had. I am asking that
yvou consider all the prior crimes Mr. Keim has committed
and think about who he will hurt or possibly kill next.

I am asking you Co give us justice and mercy for this
unforgivable act. Althosgh nothing will bring Lexi back
to usg, having closure might bring a little comfort back
into our lives. Thank you. Danica Oster.

This one was from ancther friend of hers; Chanci.

Your Homor, today I write to you with a heart
shattered into a million pleces trying to [ind the words
to comvay Che immense pain and loss that has oconsumed. my
life. My best friend Lexi Caye Hagen was ripped awdy
from us 1in a senseless drinking and driving accident.
She was only 27 years ald with 20 much life left to live,
So mary dreams yeb bto fulfill.

Lexi was a light in all of our livea. Someone who
had the rare gift of making everyone fes]l completely at
eage and free to be themselves., Her lnfectious laughter
and genuine kindness always brought out the best in

people. Lexi wasn't just a friemd. She was a beacon of

App 24
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joy, authenticity, reminding us to live fully and love
deeply.

She made the smallest moments together feel so alive
and free. She gquestioned all che secrete in life such asg
aliens, life after death, the ocean, just to list a few.
She loved astrology and baving conversations about why we
are here, where we came from, our purpose. Newver a dull
conversation with her. Conversations we will never get
to hawve with her physically again.

Lexl turmed everyday 1life into an adventure. She
always knew how to make you laugh. Enew the most random
facts, like how many taste buds a person has or how many
timez a person blinks in a day. Yes, these were the real
things she told me abour. Just so goofy and always
brought out the kid in wyou.

Mu=ic was her everything., Ay time yvou were with
her, music was playing. It was her escape in life. Her
absence leaves a vold that can never be filled. But her
spirit will contimie to inspire ve to cherish every
moment and truly -1ive and to be true to ourselves, just
as =he always encouraged us o be.

Lexd 15 more than just a friend. ©She 1s my rock, my
confidant, and my family who understood me better than
anyone slse,

The nicht of the accident my entire world was
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shattered. The reckless and selfish decizion to drink
and drive didn't just end a life. It destroyed the lives
of everyone who loved Lexi. The laushter, the late night
talks, all about the mknowns in life, the excitement of
looking forward to all of our firsts together, all stolen
in an instant by a reckless, thoughtless, and salfish
decision.

For 12 years we spoke every single day, sharing our
decpast secrers, our dreams, and our everyday moments,
She was supposed to be my mald of honor at my wedding
next year. Now the thoudht of walking down the aisle
without ber by my side is a mightmare I can't wake up
from. Lexl was supposed to be there for all my big
milestones in life arkdl T was there for hers. Cur
weddings, each other's first baky, traveling the world.
Every day I'm reminded of what was taken from us, The
future we had envisicned. The memories where -- we were
supposed to create, all stolen in an instant.

The impact of her loss extends far beyond me. Her
family is drowning in grief. Her friends are lost
without her. aAnd I am left trying to navigate a world
that feels infinitely darker and emptier. The pain 1s
unbearable and the hole in our hearts will never fully
heal. The ripple effect of her loss iz profound,

touching every aspect of our lives. T beg vou Lo
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understand the depth of our Borrow, Che magnitwde of our
loss,

The Defendant hasn't just had one DIUT but at least
four. That's four times that we know of that he could
hawve made the right choice to call a friend or an Uber or
gimply walk. IL 12 a series of missed chances bto do the
responsible thing and prevent harm of any sort. That's
also four different times he could have taken the life of
ar innocent person or multiple lives and put people and
families through exactly what we're goling through today.
This is a person who thinks they are apbove the law and
needs to be shown the consequences of his actions., Tt is
a sobering reflection on the importance of making safe
decisions and the impact those choices can have on
conmitless lives.

This wasn't just a life Laken too soon. TE was a
future destroyed. A light extinguished. We need justice
for Lexi, mot just for the sake of closure but to honor
the beautiful soul she was. To prevent this tragedy from
happening to anyone else and to show the consequences of
choosing to drink and drive.

and I b=lieve that -- that letter was from Kyla,
right? Thers's not names on hers 80 T'm not sure which
friend wrote which cne.

This is a posm written by Chanci's husband who is
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alsn a dear friend of lexi's,

Your Honor, a spoken word about my dear friend Lex:.
You know we loved that smile. A free spirit, We'll see
you in a blink. BEveryone just mowe like Lexi. Take a
step and just breathe. Peace, love, and happiness for
family. You had that positive -- you had that good
energy. Positive vibrations. History in the making.
Laugh and presence was contagious. Sorry I never told
ViRl you're amazing.

MNow that you're gone, I reflect on myself Lo make me
a better me. I needed your help. Thank you., Look down
o ug all. We £ell but vou picked us back up. You did
you. Lulu, you cool dude, I'm happy Lo say I knew you.

Ag T play back our moments, T can only smile to days
and days of laughter. Poking fun at each other
Cooking, games, playing with my son, being the life in
the room, and most importantly never settling less than
who vou are as a person. Gotfa admit your style was
urmatched., WVibrant colors like your smile. Retro feel.
You had soul. My adopted sister that I'm ecstatic to
know co infinity and beyond. Can't walt until we meet
AgALTl.

This 15 anocther letter written by Chanci, anocher
one of her really good friends.

Your Henor, my name is Chanci. I'm 28 years old and
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I'm a very close friend of Lexi Hagen. We enjoyed 12
years of friendship. Leéxi was not just a typical Eriend
to me. &he was family. We didn't share the same mom or
dad, but she was and forever will be my -- will be a
sister ta me,

We practically grew up Cogether as we metb our
Ereshman year of high school and stayed in close contact
ever since. Lexi was a beautiful, yourg, free-gpirited
wonarn. There was never a dull moment. Belng in her
presence, she brought love, laughter, and happiness to
this world. BShe gever failed to lift my spirits, even on
the worst of my days. Lexi could walk into a room and
immediately change the aura with her high vibrant energy.
She made friends everywhere she went.

I have a two-year-old son who was very close to
lexwd. He called her Inlu., They spent many days together
as she would babysit for me gquite often. lexi was one of
my son's favorite pecple. The joy in his eyes and how
mach they would brighten every time she walked in the
room explained just how much he adored her. Tt breaks my
heart knowing he will never get the chance to build their
bond even further.

Although he 1s too young to understand that she's
never coming back, he asks gquite often. BEveéry time he

sees pictures or videos of her, his eyes brighten. The
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same way they did when she was here with us. He often
asks for her to come over and it's heartbreaking when I
hawve Lo tell him she won't be -- she won't be able to
come over today. These moments are often followed by
gilent tears, kmowing she will never be able to coma
over, while trying to shield my son from the pain.

There are no words to describe the pain T have felt
from Lexi being taken from this world., She wag and
forever will be a part of my heart that was taken from
me. We had many plans of growing old together. Plans to
be part of each other's weddings, travel the world. Wwhen
T locked at wmy future, it always included her in it.

It's devastating knowing nane of that will ever happen.

Ehe will newver get to see my son go off to his firsc
day of schoal. She will never get to see me get married
and T will mever get to experience that with her. She
may not have been blood to me, but she is oy soul sister,
and trying to process life without her in it has been
crippling.

Every day she crosses my mind as I remember the
moments we shared doing the simplest of things such as
cooking together, just sitting on my ccuch watchdng our
shows. T coften take drives and think about all the
cruises we've taken together. I ploture her in oy

passenger seat while we ride down the rcad with the
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windows down, Jjamming our favorite songs. The tears
follow because T know T will never get Lo exXperience that
agairn,

I often find my=elf in exciting moments Chinking T
need to call Lexi and tell her this, and then it hits me
all ovear again there will never be another phone call.
Every big event of my life, I am reminded my best friend
will never get to experience this with me. I will never
get to hug her again. I will never get to hear her
contagious laugh. I will never be in her presence again.
and there are no words to describe this Ceclingg.

Lexi being taken from me, from the world, has cost
me emobionally and mentally. It has affected my home
life, my emotional well-being, and my mental state. I
hawve hard days where it's difficult to do the simplest of
taska bacauge ny heart ig So broken.

Far the first few months after the accident I waa
scared to drive because all I could think about is what
happened to my best friend., 1've had many nightmares
re-playlng the moment I found cut she was taken from us.
Wheny T wake up, the pain Eeels as thoogh it happened
yestarday.

Anger has built up a 1ok inside me. T often think
about the night of the accident. Lexi was a free spirit,

However, she also had a soft side that came with a lot of
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fears. She talked all the time how much Sethts drivimg
srared her. She hated getting in the car with him. I
imagine her being in the passenger seat scared with no
way out., The speed he was going would have anyvone in
that passenger seat scared.

My best friend deserved better. It was not her
choice to drive at that rate of speed and T have no doubt
in my mind she was telling him to slow down.

I get angry Seth has not shown remorse. Three to
four weeks after the accident he was released from the
hospital and out on the streets living his best life. He
went o car shows, hung out with friends, gob to meet his
nephew, gob a new tattoo. I can't imagine losing my
gignificant other and moving on with life as if nothing
happened.

Lexi will forever be In my heart and on my mind. I
was blessed to have known this beautiful woman for 12
years. She was a bright ray of sunshine and the warld
will forever remain a darker place without her in ikt.
Chanei .

Dear Honorable Judge Hendrickson: Lexi was a
Voung -- was young and free beyvond what you can imagine.
she lived day by day with the sole purpose of amiling ard
laughter. This was her greatest gift to everyone around

her_. A bucbly girl with the purest green eyes you will
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ever see. They had a special clarity and sparkle when
ghe =miled. Her laugh that follows 18 Just as pure.
;1 has a golden aura. Truly aw of those people that
light up a room when they walk in,

Her kindness is unmatched. EBvery person she met was
drawn to her because she gave people the feeling of
safety and understanding. But most of all she iz defined
by lowve. She lives by love, This ia how she has lived
gince the first day I met her 15 years ago. Ib's always
been love.

lexi's passing has taken a toll on mamy. She was a
sister, an aunt, a dauwghter, a best friend and much more.
And there 1= nothing more that Lexi wanted than to be
around the pecple she lowved the most. She loved to be
together no matter who it was., Her life revolved around
ofthers. She is gemiinely that selfless. Because of
thi=, Lexi created so many strong bonds that will last
infinitely.

In the end I believe that is all she ever wanted.
She never expected anything from others. She would
always give, Give her heart and soul Lo bring other's
happiness, especially kids. Lexi had a way with
children. She always took time to stop and play and I
think that iz why all the kids lowved her,

Lexi had a special bond with my daughter Ralivah.
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Aaliyah.

I don't know how to say that.

1 remember when my daughter was & toddler, Lexi got
her the loudest and most cobrnoxious toy. I couldn't help
but laugh because as Lexi had a way of doing, it brought
everyone so mach joy. Hot only was my daughter ruwining
arournd laughing, but I*ll never forget how Lexi was, too.
My daughter iz elght now and she still Has it. That's
how much it's meant to my daughter.

Lexi had a matemal energy that comes so naturally.
It's heart-shattering Inowing Lexi would have been an
amazing mother and that she will never get to experience
motherhood for herself.

Lexi's passing was both heartwarming and
devastating. She made an impact in so many lives and
whole families arcund our entire ciby. The hurt in this
town was heavy, but the love was immense. Seoing how
many pecple she made happy gave everyong a sense of
serenity. Lexi did that. Bhe did exactly what she set
out to do. To help others be happy and be okay with a
hug, a lauwgh, a smile, a goofy dance.

During the funeral there wasn't a dry eye in
attendance, but the beautiful part was that launghter
echoed throughout. There's no mentioning Lexi without

it.
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I have tried my best to put into words the powsrful
existence of who Lexi was and how she has impacted this
world., If you never got to meset her in person, 1I'm not
sure you can truly understand.

T am asking for that understanding and the
compassion for our dear Lexi to get justice. She didn't
deserve this. She had o much life to live and lowve yeb
to give, I'm asking for empathy for the 1ife that was
lost and the lowved ones left with a hole that was once
filled with [exi's spirit. Thank you,

And that was by Martika,

This is a letter from my daughter Mallory who is
Lexi's sister.

Honordble Judge Hendrickson: I write you Coday
overwhelmed with grief, attempting to express the impact
of losing mye sister Texi., A series of reckless decisions
made on September 3rd last year have led us here today.
Her sudden death has devastated our family, leaving each
of us with a deep void that can never be filled.

Every day without her is a painful reminder of all
the things that we will never share again. Her voice.
Her laughter. Her spirit. Birthdays, helidays, and the
pimple moments of joy will never be the same for our
family.

The accident didn't just take her life, it took a
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part of all of us. Our family is forewver changed. Left
to navigate a world without her vibrant presence. Lexl
deserved so much more than to have her life cut short in
such a devastating way. She brooght lowe, light, and
langhter to everyone who knew her. Ber memory will live
on in oour hearts, but the pain of her absence is
something we will carry forever.

I have struggled with the idea of justice chroughout
this proceas. While I do not know éxactly what justice
locks like In this scenardo, I know that ywou have my full
support to impose the sentence that vou feel is right., I
can only hope that once sentencing is ocomplete, oy family
can begin to heal. '

Thank you for allowing me the chance to share how
deeply thie tragedy has impacted my life and my Eamily.
We live with this loss svery single day and T can only
hope this experience serves as a reminder of the
responsibllity that comes with every decision made behind
the wheel. Sincerely, Mallory.

My letter's actually to Lexi. It says Lexi: The
day you died you took a big piece of my heart. I miss
how funmy and geofy you were. Your excitement over just
the smallest things. Your adventurous side. Your love
for the outdoors. Your love Eor leammiing about random

facts of life. Your big heart. Caring so muoch for
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others before yvourself. Your laugh, And I miss our
talks, I know you are watching over us and our family is
not the same without you. 1 love you and T miss you so
much and there is not a day that goes by withoot me
thinking of you. Lowve, Mom.

MS, SBIGLIN: The State calls Brent Bednarz.

THE COURT: If you could just state your name for the
record firstc, sir, before you give your statement.

BRENT BEDMARZ: I'm Brent Bednarz, Lexi's dad.

I think owiously we're all in pain. Decisions were
made that were bad and it's a tragic event I'm sure for
both families. You can tell by the letters that Lexi had
a big heart. She's irreplaceable and we will miss her
always.

It's hard for me to say, but I'm certain that she
would forgive Seth. And I hope that you are able to show
him some compasslicon, too. CObviously he needs some Lime
to make some changes. When he gets out, I hope he's able
to have his life and think about her as he chtains
milestones that she cannot. I just hate to see another
victim of the cragedy.

That's all I really have to say.

THE COURT: Thank you, sir,

MS. SIGLIN: I think that's all of cur victim impact

statements today.
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The State in this matter is reguesting costs of
$116.50 in court cogts,. 5120 for State Health lab
blood-alcohol testing. $250 for State Health Lab drug
testing costs. A $50 DUI councy fee. £10,000 in
restitution to the City of Rapid City for the deductible
paid to replace the Rapid City Police Department's 2021
Dodge Durango. And 55,564 .65 in restitution to Risk
Administration Services to reimburse for OFficer
Fumjian's medical expenses. The State i1s also asking for
the mandatory 1l0-year driver's license revocation as a
condition of this sentence.

Otherwise, the State's recommendation today is that
the Court consider imposing a 40-year sentence, And
that's never something that we come from the State asking
for lightly in a courtroom, but in this case where
Mr. Keim toock the 1ife of Lexd Hagen and caused serious
bodily injury to Kyle Kumjian, and when he took those
actions after years and years of reckless and drunk
driving behavior and three prior opportunities on felony
probation, a lengthy sentence is shsolutely appropriate
to both punish the Defendant as well as to protect the
puolic from further tragedies like thie one.

O September 3rd of 2023, the date that this
incident occurred, Seth Kedim's driver's license wag

revoked, Ik was revoked at that time due to prior
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convictions for DUT fourth offense amd drivimgy under
revocation.

For pretty much the entire period from 2013 to 2023,
Seth Keim never had a valid driver's license due to four
prior UL convictions, multiple driving under rewodabion
convictions, and other offenses.

Having a revoked driver's license and a pending
driving under rewvocation charge did not stop him from
driving that day. &As of Septerber 2rd, 2023 Mr. Heim had
four prior DUI eonvictions. As he acknowledged in his
PSE, he has been to at least four lifetime treatment
programs, with the most recent program being completed
Just months prior to this tragedy. MAnd despite all this
prior treatment, it didn't stop him from drinking and
using THC.

And on Seprember 3rd, 2023 Seth Keim made the choice
to get behind the wheel., He was in Rapid City where
Lyfts are readily available. He chose not to utilize
that. With toxicology results showing that his
blood-aleohol content at the time of the crash was about
twice the legal limit, Mr. Heim didn't seem to think
twice about drunk drivineg.

His girlfriend lexi Hagen was the passenger in the
black Volkawagen Jetta that he was driving. Hapid City

Police Officer Kyle Fumjian was also driving somewhere
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that nmight. He was on duty in his official capacity as a
policge officer traveling in his departmenC-issued 2021
Docdge Duranoo. He was responding to a routine call
aroundd Haines Avenue. When he went to take a turm in his
vehicle to help with a call near Harbor Freight, he never
ended up making it to that call. Mr., Keim hit the gas,
and he later told medical staff at Monument Health that
he was racing. WwWhile we don't have black box data from
the Volkswagen to know the exact speed he was traveling,
most witness and law enforcement estimates place his
gpeed at around somevhere close to 60 miles an hour or
more in a 35-mile-an-hour zone here i1n bown.

If Mr. Feim had been going the speed limit, Officer
Fumjian would have had no problem completing hizs turn and
making it to his call. Mavbe this would have never
happened. But the Defendant never even gaw Officer
Fumjian bafore striking him.

In talking with Rapid City fire and medical about
their response to this crash while we were preparing for
trial, they said they knew that this car was going well
in excezs of the speed limit becanse they typlcally don't
sea crashes this bad in town. This is the type of damage
and injury and loss of life that comes from speeds cn
highways and interstates, not on Haines Avenue.

The crash knocked Officer Kumjian's patrol vehicle
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across the southbound lanes of Craffic, off the road, and
onto the sidewalk near Harbor Freight, The Jetta came to
a stop in the roadway with significant front end damage.
First responders raced to assist both Lexi and Mr. Kedim
with lifesaving measures, bubt Texi'z injuries were fatal.
DEficer Kunjian whose air bags were deployed and whose
vehicle waz towed was dazed but wasg able to step oub on
hig own before being transported to Monunent Health where
he received treatment for a concussion.

You heard a lot aboub Lexi Hagen today who was only
27 years old and how much light and lawghter she brought
to those arowwd her. And we recognize there is no
sentence this Court can give today that can bring Lexi
back or take away the pain that her family has felt every
day since this has occurred.

Eyle Bumjian was just a young police officer doing
hi=s job gerving the comminity and trying to respond to a
routine call and hizs life was forsver changed that naight,
too. S0 were the lives of many others, including family
members, first responders to the crash.

The State submitted to the Court body camera footags
[rom Officer Cody McCracken, who was close by at the Cime
of the crash and the first law enforcement responder,
showing just how far Officer Kumjian's car was hit off of

the road and the fear that Officer McCracken felt racing
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up to the car that Kumjian was in, not knowing whether he
was okay or wheCher he would walk away from this, and
those type of things really stick with a person and it
didn't have to happen.

In his PST, Mr. Keim says thac he deserves some
punishment ut that to get a lengthy sentence would be
excessive; that anything over five years would be too
mich because it was an accident. Now, while he might not
have intended the result, he certainly intended every
gingle step that led up to it. The drinking. The
driving. The excessive speeds in town., That and the
fact that he's made these decisions over and over and
over again show just what an extreme danger he is to the
public.

This was not a one-time mistake. This was far from
the first time that Mr. Keim had driven drunk, that he
had driven recklessly, and it wasn't even the first btime
that he had drounkenly crashed into a Rapid City Police
Department patrol vehicle. This was an absolute worst
case gcenario, but given his prior conduct, ic's hard to
call this a mistake or an accident.

In 2016, Sergeant Craig Cassen of the Rapid Cicy
Police Department was on duty ruming scens securiby
followirsy a shooting. He heard a car revving its engine

and swerving down Meadowood Bosd towards him. The driver
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of that wehicle Ssth Xeim then accelerated straight at
Officer Cassen's patrol vehicle and crashed into its rear
end, and on that occasion Seth Keim was convicted of DUT
and possession of a controlled substance,

In October of 2016 the Defendant was stopped for
driving &8 miles an hour in a 40-mile-an-hour zone with a
bload-alocubol content of 0.237,

In May of 2017 Mr. Keim was found passed out in a
rurnning vehicle behind the Flying J Truck Stop in
Hermosa., He had been called in by a truck driver who had
saen him reportedly driving in several clrcles, nearly
striking a couple trucks, and uvltimately parking behind
the building. He bhad a blood-alcohol content of 0.231 on
that occasion.

In May of 2021 a man named Seth Dean in Rapid City
called 911 to report a driver in a white Buick speeding
at an estimated 100 miles per hour and crossing over Che
line near east Catron Boulevard and Cambell Street here
in town, MWhen law enforcement found Mr. Keim, be was
located in the vehicle facing southbowund in the
northbound lame. He admitted to consuming eight beers
before driving. He had no valid driver's license and
this was his DI fourth offense.

In Jun= of 2023, just a few months before the events

in this case, a Pennington County sheriff's deputy was on
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patrol and stopped Mr. Keim [or going 47 in a
25-mile-an-hour zone. He was drivipg under revocabion
for multiple prior UIs.

While some of his support letters ask that he get
help or that the Court prioritize rehabilitation, we have
to wemdsr how much they truly know of his history bacaoss
he's had that chance many times over the course of the
past three years and he's got three prior felony
comvicticoms which is winy he's facing a maximom sentence
of 50 years. On each of those three prior felonies he's
gotten probatiomn.

In 2021 when he was convicted of DUT fourth offense,
v got probation even Chough that was a third felony. On
two prior drg offenses he got chances on probation.
hooording to his own statements in the P51, he'd been to
four different Lreabtment programs and successful Ly
completed them. And in the PET he claimed that he
doesn't believe he has a problem with alocohol and that he
was just drinking because there wasn't anything else to
do after work.

We know that this is at least the Fifth UL that
he's been charged with. Really it's probably just che
fifth time that he's been caught.

On= of the last things we want to addresa [rom

Mr. ¥eim's character letters is the theme that both he
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and Lexi made bad decisicns that night or that mistakes
were made by both. To say that because she willingly got
inte the paseenger seat that she deserved anything to
happen to her, that does not =it well with us.

Lexi may have drank that night, bot to say that
because she got 1nto the passenger =eat of a car that she
playad a role in her own death is simply weomg, And T
dm 't think that Mr. Keim asked his family to make
excuses for them, but this was more than a mistake. This
wasn't Lexi's fault. The only mistake that Lexi made
that night wag having a boyfriend who did not prioritize
her safety and well-being.

Lexi Hagen had a whole life ahsad of her. Kyle
Fumjian should have never received a Craumatic head
inmjury. His co-workers and first responders should have
never had to witness these traumatic events from
Septenmber 3rd of 2023, And one person is responsible for
all the recklsss choices that were made that night and
that's Seth Keim,

While Mr. Keim has accepted responsibilicvy by
pleading guilty, sparing Lexi's family and Officer
Humjian from a trial, it's because of Che sericusness of
his actions, the impact that he's had on others, and the
fact that he's been an habitual offender, committing

these types of offenses time and time again, having three

App 45




10
11

12

17
18
13
&0
21
22
23
21
25

28

priocr chances on probaticn, four different times at
treatment that we're asking for a sentence af 40 years,
both to puanish and deter this type of conduct but also to
keep him off the road and to keep this from happening to
anyonea elae,

THE COURT: Thank you.

Defense.

MR. SEINMER: Thank you, Judge. T guess I'11 start off
with I am appreciative of everyvone thart is here, both in
support of Seth and in support of Lexi. This obviously
18 a tragedy as has been pointed out. At the end of the
day, what Seth wants I guess more than arnthing is that
there can be healing and closure for the family.

I, too, have reviewed the letlters on behalf of Seth,
and it should ke noted that those were letters from
family primarily, a couple friends. And certainly Seth
can't control exactly what i= put in the letters, I
don't recall a letter saying that Lexd played a role in
her own death. 1 don't think that was ever said., Tt did
mentlon that she was intexicated, but T don't beliewve the
letters are suggesting that anyone thought that she
played a role in her own death. Certainly Seth does not
believe that she played any role in her own death.

Seth is 2B years old. We are asking for 373 days of

credit for the time that he's gerved.
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In reviewing the PRI, Judge, I note that he was
cocperative, We're not gonna make this about Seth
abvicusly, but there are a few things that T think I need
to say on his behalf as his attorney and his adveocate.

He did have a tough upbringing. That doesn't excuse
his behavicr of what cocurred, doesn't excuse his past
criminal behavior, but I think it's atb least a factor a
Court could consider in mitigation.

He does have a good family support system 1n place.
A the Court noted, I think the Court had received nine
to 11 character letters, in that neighborhood. He dees
have a good work history. He's cut all ties ceviously
with amy former friends that have used substances.

When I read through the PSI, my -- 1 wouldn't say o
bBaggest conocern, but an alarming concern was cectainly
the fact about not having a problem with alcohel . And
I'm sure that rang true for every professicnal that read
that and was in the room.

And so when Seth amd I had cur discussion last
night, you know, that was something we had talked about,
And one of the questions T had asked him, too, was, Well,
Wiy did treatment never work for you in the past iF
yortve been to treatment, you know, thres times or four
times? And really his ceneral response was -- and I'm

kinda paraphrasing -- but peer pressure, not so much life
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gtressors but more peer pressure, hanging out with
Eriends that were experiencing these good times and going
back to that.

And to be guite honest, I don't think that Seth ever
really took it seriously. As the Court sees a lot when
people arve involved in addicticon, a lot of times they are
gimply going to treatment teo check that box so that they
can get off probation. And I imagine that that was at
least partly what was golng on.

Por whatever it's worth, I doviocusly think he needs
inpatient treatment, lengthy inpatient treatment. After
our discussion, after 1 told him, Look, you know, the
Srate's going to poant this out abviously that you 'vie had
all! these prior DUTs. You've had this drog addickion.
And then for you to say you don't have a problem,
something's not clicking. And then, of course, the Court
has to be not ondy mindfitl of what happened with -- with
Iexi and her death and the tragedy and puniskhment for
that, but then the Court alsc has to be mindful of, you
know, are you a danger to the public down the road.

And so we had that discussion. And -- and I hope
that Seth gets it, that he understands that he does have
a problem, 1 mean, sure, he can now tell as all, Yes, I
admit I have a problem, ckay? Those are words. Buk

given the magnitude of what cccurred here, given the
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magnitude of the fact that he's, you know, been
incarcerated for over a year, given the magnitude that
he's facing a potential of 50 years of incarceration, I
take him at his word that T hope he's having a deeper
unferstanding.

I have known Seth since he was probably 11, T hawve
known this family. I have been involved with this family
and T know their history as a family. and that's why T
say, yeah, it was a tough upbringing, okay? Doesn't
excuse his behavior. Bubt as a whole, I feel everyone's
really torning the comer and then this traglic event
happened. When I think back on Seth -- well, I won't go
intg that yet,

So he was on probation at least two or three times
in tbke past for his felonies. Ewerything that T could
determine was he had always successfully completed
probation; so that's a good gign. I don't know that he
ever had a probation wiclation that I recall. Buet again,
I wanted to make it assured that Seth is not in any way
suggesting and nor do I think any of the family that I
have gpoken with are suggesting that Lexi played a role
in her own death.

You know, Officer Kamian, I'1l address that juat
briefly. You know, I know he had a -- a head Lrauma.

Maybe T missed it. I understood that he had gotten a
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concussion. I don't know if there's anything more o
than the -+ tha concussion. But that was my recollection
of -- of hig injuries. I'm net taking that lishtly. It
could have been very much worse obviously, but chat was

my recallection.

There's been a lot of attention and media attenticn
about Sath. And we certainly acknowledge that he was
intoxicated. We certainly acknowledge that he was
draiving recklessly and foolishly. But there was alsoc a
lot of media attention about that his headlights wers
off . And we want to make it clear that the headlights
were on and that was verified through different videos,
20 I want that point to be clear that the headlights were
not ofE.

I know Officer Kumjian in all of the videos that
I've seen, there were many, many videos, and in one of
the wvideos Officer Fumjian talks akbout, kell, I never saw
the Defendant. Like -- like he was responding to a call
and he had curned and he never saw the Defendant. He
might have been blindseided from ancther car because Seth
was kinda weaving. DNever saw -- and 5eth says the same
thing. MNever saw the aofficer,

It was just -- sounds like it was goick. And I
think that's all confirmed because thers aren't even

really, like, skid marks or anything. There's some yaw
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marks after the impact, but no, like, skid marks. 1
think this -- it scunded like it was a quick; guick hit.

Becauss of that and some of the body camera footage
ig, you know, muted obwviously, but -- but also in that
footage even OLficer Kumjian makes a statement to the
effect of If It was my fault, it wag my faulb.

Now, of course that was early on. There wasn't any
investigation. But he didn't see Seth. Seth didn't see
him. Tt was -=- it was that gquick of a deal.

Now, with all that gaid -- and thege are
conversations obviously I've had with family and Seth.
With all of that said, it does not excuse Seth for
drinking, being intoxicated, and driving like an idiot,
okay? Reckless driving. Seth's blood-alcchol was 0.153
on -- I think that might hewve been the first draw or the
second draw. I couldn't cell. There was two draws. One
was a 0.1523. One was a 0.173. Obviously both over the
legal limit of 0.08. So I do agree with the State that
he was almost two times the legal limit.

fs far as responsibility goes, it's very difficult
to express to the family any kind of remorsefulness and
acceptance of responsibility as we navigate through thia
system for -- for ayear. But I =-- the family on both
sides don't get to see the PSI. They don't get to see

that Seth says, I was driving like an idiot, guote. That
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he said, Speeding ared dodging -- that I was speeding and
dodying chrough cars, quote. That I fake full
responsibility for my actions, guote. That I am
regretful and depressed, guote, That he recormizes bhe
victim's family Feels, guote, horrible, depressed and
zad. That he says, I'm very scrry, quote. That he knows
he needs to change.

we did have a chance to review the character letters
on behalf of Lexi and the family and there was two Chat I
wanted to somewhat address. and I forgobt to print
gamething of [ =0 just bear with me [or a second.

So this is with respect to Danica. And I know she's
appearing via Zoom, but this is a letter that Seth had
wriktten that she may have seen. And I want to read this
letter because I don't know if she's seen this or not.

Put it says, Hey Danica. It's Seth Keim., I was
wrikting you to say sorry aeout the things I said to vou
after Iexi passed away. That was not the right thing to
do and [ feel horrible about the whole situatlon. Your
sigrer loved you a lob and even talked about you guite
often. I fesl horrible about what happened and I take
full responsibliity. I wanted Co write you and just say
sorry. 1 don't expect you to forgive me right away, but
1 hope some day you and your famdly can. It was an
accident, but 1 take responsibility. And I know words
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won't bring ber back, but 1 think she would thank it's
good that T am saving sorry. Not a day goes by that 1
don't think about her and wish the circurstances were
different

The other letter I think I want to just touch i is
from Chancl who I know is herve as well. BAnd when Seth
was out for a period of time, maybe it was two weeks
before he gob incarcerated for the year now, it indicates
Chat be went to car shows and hung out with friends and
got to meet his nephew and a2 new tattoo, &nd in my
discussions with primarily Seth and his father, he wasn't
going Lo any car shows or hanging cut with friemnds. He
did get a tattoo and he went to get that tattoo with his
dad. And the reason they went to get that tattoo 18 they
knew that ultimately Seth was going to be going to
prison.

And so 1 don't know 1f dad has gotten the tattoo
because they were going to get similar tattoos, but
funding is wery tight for this family. So Seth, hia dad
set it all up, got a tattoo. And that's what that was
about, It wasg not, Hey, I'm living my besk Iife. My
loved ome just died from my actions. 1t was essentially,
Nz, this is kind of a last thing that I'm going to be
able to do with my dad. So for whatever that's worth,

I asked Seth about him and Lexi's relationship and
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he said, I've known Lexl since high school. And then as
things went on or went by, vou know, within the last, oh,
probably eight months to 12 months before the accident,
they kinda started hanging out. Days went by of them
hanging out. And as time went on we fell in Jove.

She started -- she was staying at a hotel. &And I
would just note that, you know, I've had a chance to talk
with Kristi, the step mom. I've had a chance to calk
with Brent, the dad. Very positive, good conversations.
I know that -- that lexdi had some igsues with -- with
being at home and so she bad to stay in a hotal. Well --
or motel.

And eventually that wasn't working cutb. Seth had a
place. They met up and were hanging out and that's
ultimately why she moved in with Seth. And once they
moved in -- or she moved in, you know, they did what a
lot of yoeung adults do, not all but a let of young adults
da, especially Seth, I don't know anything about Lexi,
but szpecially Sath who'sa chviously got aloohol problems
for sure, and they were drinking and Chey were drinking a
lot. &And they were -- net they, Seth was drinking and
driving probably a lot wath Lexi in the wvehicle.

We take a little bit of an issue with the Fact that
maybe Lexi saying that Seth's driving constantly scared

her. I mean, they were courting each other for a few
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months 1t sounds 1like and then they moved 1n and were
together for like six months together. And so oor
position has never been that Lexi was velling at Seth and
telling him that his driving scared ber or anyvthing to
Ehat effect.

I mean, that evening when this tragsedy ocourred,
Ehey were both intoxicated and the bleod-alcohols were --
were both very high. I don't Jmow that the Court has
seen that in the -- in the paperwork attached to the PSI,
but it is in the reports.

Bul. anyway, she was staying with Seth and she
finally moved in March 10th is when she moved in with
Seth. 2o from March to Beptember they were living
Eogether. He says, Lexi and T were deeply in lowve and
gfter six months I kpnew I wanted her for the rest of my
life,

You know, in my discussions with -- well, let's talk
abeut the day of the crash. And this is in the PEI as
wall and kKinda what happensd Chat day. Because I Chink
it needs to be expressed for -- for everyone's benefit to
understand what went on.

mrnd so that day, you know, they did house stuff and
1 mean they slept in tmtil Iike 1:00, I think, and then
they did a bunch of house stuff, they did lauvndry stuff,

they were going back and forth from the laundromakt, and
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then later on that evening they headed up to Pactola to
watch the sunset. 2And they had already been drinking,
both had been drinking, amnd -- which is completely -- and
that'a where T gotta be careful becsuse T don't == T
don't want to sound like -- like this is in any way
lexi's fault because it's not. But I think it's
lmportant to note that, yeah, they were together. They
were having a good time. They were having a nice evening
together. He wag driving. She wasn't driving.

They g0 to Pactola to watch the sunset, having a
wonderful time watching the sunser. White Claws were
being drank. He had some Crown Royal 1 think in addition
to that. And then on the way hone they decided Lo go to
a bar and have a few drinks, and then they did that and
they were driving home and both were happy. And I asked
Seth, you know, bhy were wou driving like such an idiot?
And bazically his answer was, I just wanted to get home.
It was getting late. And they wanted to share the night
together.

Frior to the accident, they were singing. I asked
Seth. They were =inging and having a good time in the
car., She wasn't saying, you know, Slow down or gquikt
driving like an jdict, Like I said, this isn't the first
time that they've done this together. I mean, Seth wasz

the driver. You can see from his history that, yeah,
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he's probably done this multiple times in the past where
he wae driving.

We're asking the Court to consider a 15-year
sentence but with 10 susperndled. 2And 1 appreciate, like I
gaid, visiting with the step mom, who's basically her
mother. I don't mesn to disrvespect you. But bhasically
ber mom but legally step mom. I appreciate Mr. Bednarez
as well in understanding the big picturs. Bubt we
uwnderstand, too, that there are consegquences and we'wve
known that the whole time.

I think this Court knows that I advocate for my
clients, or at least I try to do the best of my ability.
And in this case, 1 would give the State props, 1f you
will, in the sense that we tried to get this to just the
15, okay? Get vid of the Part ILs. And normally you see
that a lot. And at the end of the day it was a no. It's
not going to happen.

We knew we can't go to trial, okay? That was never
an intention here. And it became what it is. We're
accepting it. S0 he's facing 50 years and we're hoping
the Court would consider obviously something less than
that. I'm proposing the 15 with the five -- or 10
suspended. That puts him on probation - [ mean, he's 28
years old. That puts him on probation for potentially

kil —— not probation, sorry -- on parole until
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ptentially he's 43 years old.

The reports indicate that he was going 45 to 60,
according to the reports in the PSI, &0 we're not
digputing that, but we don't want Lo suggest or agree
that it was anything more than that, But I'm not an
exwpert, but that's kinda what the witnesses's reports
indicate.

And then I think lastly I want to say two Chings.
Mumber one, on behalf of Seth, on behall of me as his
attorney, and I think Brent and Kristi, weah, have gotten
a feel or a senss for me when I say this, that T hope
that we hawve not offendesd anybody in amy way.  That was
not my interntion certainly of doing that. We want it to
be clear, like I said, and I know I'm repeakting myself
but this ia important, that Seth accepts respongibiliby.
He understands he's going to prison. That's never been a
question even in his family's mind. As hard as that is
to say when you love somebody, as hard as that is to say
when this was just an accident, yeah, but it was an
aceident that didn't have to happen, okay? So he gets
that. The family understands that. It's really about I
quass what 18 going to ensure the public safaty and
ensure justice for Lexi and her family. That was the
first thing.

Just in clesing, I wanted to say -- and I thought
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this was important. Again; I read all those beautiful
letters. And they were. They were fantastic letters
from family and friends. And these casss suck., They
just stink for evervbody. We know that. Everyvone is
glad today is here finally and we're done so that we can
havve hopefully closure. We can have healing on both
sides. BAnd even thoagh I a&an his attornmey and Seth's
advocate and I've got to represent him zealously, this
one's a little closer because I've known him and the
Family.

And I just want to say this. I read all those
lettera. And Lesci, I didn't know her from nothing
obvioualy. Sounds like a wonderful, a beautiful peraon,
oxay? 1 just want you to know that., And I believe that.
Because it came from her family. It came from her
friends. When Bremt -- or Mr. Bednarz said, I think that
Lexan would forgive Seth, I can only think that maybe
Chalt's true. But Lexi, despite Seth, despite hia prior
record, she choge Seth., Ehe =Cill chose SEath. She knew
-all these things and she chose Seth.

End so to me, this is a little bit different than
other cases because she 15 a good person. She is a
goochearted person. But she did choose Seth. He
shouldn't hawve drove. He shouldn't have done that.

In any event, that's all. Thank you.
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THE OQURT: Thank you.

Mr_ Keim, is there amything you would like to say at
this time?

THE DEFEMDANT: Yes. T would just like to say I am
extremely Sorry to everyhody that was impacted and I just
wish I could go back in time and change my decision and
not dreink and drive. I should have called an Uber o a
Lyttt or something, but I thought T was fine to drive.

Bz a result of my decision, I lost the lowve of my
life. &nd not a day goes by that T don't think about
Lexi and how different life would bhave been if I would
have decided just bto stay home instead of going out
drinking.

T take full responsibility for what bhappened and I
know that nothing I do or say can bring her back. I lowve
Lexi with all my heart and still do and always will, I
was saelfish for drinking and driving and putting others's
lives in danger by driving in a reckless manner. I
believe a high level of treatment would do me good and
help me take sobriety serious. Drinking has denes nothing
for me but ruin my life and also cake the life of Lexi's.
I am extremely sorry and hope one day I can be forgiven
for what I've done. Thank you.

THE COURT: Tharnk you.
Is there amry legal reason why judgment should not be
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impesed at this time?

MS. SIGLIN: MNo.

MR. SEIMNER: Na, Your Honor.

THE OQOURT: All right. These cases are always difficult
for the Court. From both sides it is a terribly
devastating event that occurred. You've seen the regults
af that, how it has affected family. I'm sure you have
some effect an yourself and yvour family as well. Maybe
in a different fashion, but =still nonetheless there's
been devastation wreaked on both sides that probably will
never go away. Hopefully there will be some healing.

Mr. Keim, you're probably going to be living with
the results of this event the rest of your life and, you
know, that's one of the things that goes along with these
and you should think about it on a regular basis.

Part of what the Court locks at in sentencing in
these types of matters are a rumbar of factors. There's
a punitive nature that the Court congiders. There's a
rehabilitative nature the Court considers. I do lock at
protecting the public and to look at potential deterrent
effects a sentence like this could have cn others.

That *® kind of a big factor I look at i1n these types of
situations as well.

There's a mind-set that goes along with theae

sometimes and it's kind of been thrown arcurd a little
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kit here of this not being an intentional act but this
being an accident. The term accident is 1 think
widely-ranged., I don't consider this an accident. T
dom't think it's intentional per se, but certainly all
the acts that led up to it were conscious and the
decision was made to consciously do that., Had you been
abiding by the law, just not driving, this -- you know,
this is a completely avoidable situation. If this was
just a simple DUT fifth offense, which it would be if you
had just gotten pulled over, you were gpeeding and got
pulled over and there was no wreck that night, there's a
mendatory minimum four-year sentence on those now. 8o
really what the Court looks at in this is just & rmumber.
You knew it's a penitentiary sentence. EBEverybody knows a
penitentiary sentence is coming and the Court just has bto
decide how long.

There's factors I look at in aggravation on that.
Murber one, this being & fourth felony offense for you.
You admitted the Part II. You're looking at up to 50
vears., I don't think that you're lacking in the obwvious
severe mature of that enhancement. One of those priors
ig for a DUL -- & fourth offense DUI, meaning this is a
fifth offense DUI. It's absolutely shocking to the Court
that this is the second time you'wve been in a wreck with

a2 law enforcement officer under the influence. You hit a
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police car. It's absclutely mind-blowirng. That'zs a fact
that the Court's considering. [ don't even know how
that's possible statistically.

You'te twice the legal limit, give or take,
depending cn the bleod draw. You're driving -- your
attomey is correct. You were drivimg like an idick.
Thers's no other way to put 1t. You're weaving in and
cub of braffic 60 miles an hour. Well, I mean there's
nothing to confirm that, but multiple witnesses hawve it
petween 45 and 60 and certainly the result complies with
that.

Afgain, your attorney touched con it, but the fact
that you meke a statement that you don't believe you hawve
a problem with alochal , it gives the Court serious pauses
in the area of public protection. I don't know how you
can not think wou have a serious problem with alcohol.

Based upon the totality of the circumstances here,
and this is one of the -- to be honest with you, I've had
a few of these wehicular homicide Cype cases and
sentencings -- well, multiple, this is one of the more
agqgravating cnes ['ve seen given vour past history.

It will be the judgment of the Couwrt you be
gentenced to the State Pendtentiary for a peried of 40
years. I'm golirey to suspend 15 of those years. That

means essentially it's a 25-year senkence. Then you're
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going o be put on a long peried of parole after that.
The reason I'm doing that is I still think you're going
to be a danger to the public after you get out and I want
you momtored for aloohol use after that by a parole
officer. There needs to be a decerrent effect on this
and people nesd bo know that when you kill somsone in a
drunken driving accident, there are sovere CONSOUENces .

All the costs as outlined bw the State will be made
part of the judgment. Restitution, 510,000 to Rapad City
for the deductible on the police car. 55,564.54 bto
the -- 1= it the RAS insurance?

MS. BIGLIN: Yesz, Your Honor.

THE COURT: Thank you. All the costs amd fees that were
mentioned by the State will be part of the judgment.
Attorney's fees -- are you retained, Mr. Skimner?

ME. SKINMER: 7Yes.

THE OOURT: Thank you. Addicionally, there will be a
10-year driver's license revecation az a condition of the
sentence. That deesn't -- that won't begin until you're
released from incarceration.

That will be the judgment of the Court. You have 30
days to appeal the judgment once it's been reduced to
writing, You do have credit for 373 days credit for time
gerved, plug any time awaiting transport. Best of luck

to yvou, Me. Feim, With that, we'll be in recess.
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STATE OF S0UTH DRECTA )
Y88, CERTIFICATE
(OUWTY OF PENNINGTON }

I, Teresa L. Benson, RMR, CRR, Official Court Reporter
of the Seventh Judicial Cirouit and Motary Public
within and for the State of South Dakota, do hereiy
certify that I reported in stenotype the proceedings of
the above-entitled action; that I thereafter
transcribed =aid stenobype notes into typewriting; and
that the foregoing pages 1-47, inolusive, are a tiue,
full, and correct transcript of my stenotype notes,

IN TESTIMOITY WHEREOEF, I hereto set my hand this
dth day of December, 2024.

/s8/ Teresa .. Benson

Teresa L. Benson, BMRE, CRE
Qfficial Court Reporter

Motary Public

My Commission Expires: 4/29/2023
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OFFICE OF THE PENNINGTON COUNTY STATE'S ATTORNEY
Lora R. Roetzel—Srare's Autorney

150 Kansas -!.'.ﬂ:.- Samerr, Sapte 1

Rapud Ci.:]'.ED YRl

Phone (G08) 394-219]

Faxi (605) 3ea-5003%

Poiigln " il
STATES ATTORNEY'S OFTICE

Aupgust 3, 2024

Pan Skinfer
Attomey e Defeadant
Sent vin emal

RE: Stare w etk Keimg O File Mo CRIZ2-3T80
Dear Mr. Skinner;

I am writing thes letter for the purpose of extending a revised plea offer to your client. That plea offer i5 28
follows:

¥otr client would jlead goilty to Count 12 Vehicular Homicide and adamit the Pagt (11
Habitual (Offender Information enhancing Count | 4o 3 Class [ felony. He would be
responsible for &)l costs of prosecution and any restitubion, a5 ordered by the Coon,
I exchange, the State would dismiss the remaining coonds of the Information and the
Part 1 Informaton. A the time of sentencing, both sides and all victims would b
free to comment.

Thaz offer shall remain open until otherwise rejected orrevoked, This offer is contingent on the Defend aat
making all court appearances as required and committing no foriher low violutions OR BOND
violations (INCLUDING 24/7 Program) while oat of custody on boad. Entry of o guilty but mentally il
plea will NOT suffice, unfess the Defendant provides a Factual basis for a court finding that satisfies 5DCL
23A-T-16. Bbould your clicnt accepi (his offer and enter o ples pursuani to the agreement, any furiber
law or bond vielation prior fo sentencing will nullify the agrecment apd the State will be relieved of
its ohligations under this agreement.

1f shis offer invohes the dismissal of other counts or charges, that dismissal will not ocour untdl afier the
ples and sentencing on conlemplated charges. Showld your client decide fo sccept tiis offer, please infonn
me a5 soon a5 possible so that we may make the appropriate amangements to expedite this case. Thank you
for communicating this offer to your cliend

Sincerely,
A thivia Sigphin FILED
Ofivia Sighin Penningson Couers, 51
Deputy Sate’s Attomey M CIRCIIT COURT
AUG 26 204
Amber Wmking, Cledk of Courtz
By ':ﬁ.l Diepaly
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CHARGING DOCUMENTS AND
LAW ENFORCEMENT REPORTS
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STATE OF SOUTH DAKOTA } IN CIRCLIT COURT
COUNTY OF PENNINGTON :| SEVENTH JUMMCIAL CIRCUIT

STATE OF SOUTH DAKQTA, ) FILE MO, CRI23-3780
)
Plaintift, ) COUNT 1: C-3-FEL = 15/30
} COUNTS 2-3: C-1-MISD
¥5, ) COUNT 4: C-4-FEL - 11420
] COUNT 5-6: C-1-MISD
SETH CHARLES KEIM, }
) INFORMATION
]

Deefendant,

Information for COUNT 1 VEHICULAR HOMICIDE; COUNT 2: DRIVING OR
CONTROL OF VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL; COUNT
3: DRIVING OR CONTROL OF VEHICLE WHILE HAVING 08 PERCENT OR MORE
BY WEIGHT OF ALCOHOL IN HI1S BLOOI; COUNT 4: VEHICULAR BATTERY;
COUNT 5: DRIVING UNDER REVOCATION; COUNT 6: RECKLESS DRIVING

Olvia Sighng as proseculing attorney, in the name of and by the authority of the Stale of
South Dakota, makes and files this Infermation sgainst SETH CHARLES KEIM and charges:

COUNT 1: That onor about the 3rd day of September, 2023, inthe County of Pennington, State
of South Dakota, SETH CHARLES KEIM did commit the offense of YVEHICULAR
HOMICIDE jn fhat he did, while under the influence of an slesholic beverage, apy controlled
dreg or subsiance, marijuana, or 3 combination thereof, and withoul a desipn o effect death,
operate or drive a motor vehicle in a negligent manner and did thereby cause the death of Lexi
Hagen, in violation of SDCL 22-16-41, and

COUNT 2: That on orabout the 3rd day of September, 2023, in the County of Pennington, Stale
of South Dakota, SETH CHARLES KEIM did commit the public offense of DRIVING OR
CONTROL OF VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL tn that he
did deive o be in actual physical control of o vehicle while under the influence of an alcobolic
beverage, in violation of SDCL 32-23-1{2), ar

i THE ALTERNATIVE:

COUNT 3: That on of about the 3rd day of September, 2023, in the County of Pennonglon, State
of South Dakota, SETH CHARLES KEIM did commit the public offense of DRIVING OR
CONTROL OF VEHICLE WHILE HAVING 08 PERCENT OR MORE BY WEIGHT OF
ALCOHOL IN HI5 BLOOD in that he drove or was in actual physical control of a vehicle while
having-08 percent or more by weight of aleohol inhisher blood as shown by chemical analysis of
hister breath, blood, or other bodily substance, n violation of SDCL 32-23-1(1), and

COUNT 4: Thaton or aboat the 3rd day of September, 2023, in the County of Pennington, State

of South Dakota, SETH CHARLES KEIM did comynit the public offense of VEHICULAR
BATTERY in that he did, while under the influcnce of alcohol, drugs, or substances, without a
design o effect serious bodily inury, opersie or dive a mofor vehicle in a negligent manner and

did therehy cause serious bodily injury to RCPD Kyle Kumjian, in violation of STHCL 22-18-36,

and

Filed; 1020/2023 2:22 PMCST Pennington County, South Dakota 51CRIZ3-3780
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COUNT 5: Theton oraboul the 3rd day of Septemiber, 2023, in the County of Pennington, Siate
of South Dakoto, SETH CHARLES KEIM did commit the public offense of DRIVING UNDER
REVOCATION in that he did then and there drive a motor vehecle on a public highway of this
stale ab & fime when hes privilege to do so was revoked, in vielation of SDCL 32-12-6501), and

COUNT 6: That on or about the 3rd day of September, 2023, in the County of Penningtor, State
of South Dakota, SETH COARLES KEIM did commit the public offense of RECKLESS
DRIVIMNG in that he did then and these operate a motor vehicle upon a highway carclessly and
heedlessly in disrepard of the nghts or sefely of others or wathout die canfion and circurnspection
and &l a speed orin a manner 20 as 1o endanger or be likdy 10 endanger any person of propesty, in
viclation of SDCL 32-24-1, and

contrary to the statute in such case made and provided against the peace and dignity of the State
of South Dakota,

Dated this 20th day of October, 2023, in Rapid City, Peanin

STATE OF SOUTH DAKOTA

COUNTY OF PENNINGTON

mhlw

)55

)

iﬁm-muing A.Hum-l:?

County,

Souwh

OiviaSighing bamng frst duly sworn, states that she is the proseculing allomey for the above
matter, that she has read the foregoing Information and the same is tnee to her own best knowledpe,
information and belief,

P,

oVARE ",

LA W
o P s

l <

&

Flimndl

S

Prosecuting Allormey

%:ﬂmﬁ and swam to before me this 20th day of October, 2023.

Puplic, South

My Commission Expires: 1220728

Witnesses knowa to the Prosecubing Attormiey al the time of the filing of thas Information:

Trooper Louis Plunkett
Officer Kyle Kumjian
Trooper Brandon Allen
Trooper Kimbedy Craig
Forensic Chemist
Officer Cody MeCracken
Officer Matthew James
Harlan Fortin

Lacrecia Martin

Ashley Smith

Wayne Asscherick

Jon Jensen

Filed: 102012023 2:22 PM CST

Officer Garrett Mastin
Trooper Kyle Maciejewski
Trooper Chris Regan

Dr. Donald Habbe

MT Mary Seifert

Deputy Brian Harlan
Deputy Eyan MchMurray
Kelly Lee

Micheel Shank

RCPD Cadet Dayten Johns
Jatnes Chastain

Pennington Countly, South Dakota

S1CRI23-2780
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ETATE OF SOUTH DAKOTA i
1 BE. NOTICE OF DEMAMD FOR

COUNTY OF PENNINGTON ] ALIBI DEFEMNSE

I, Clivia Siglin, Prosecuting Attomey in the above matter, hereby state that the alleged
offense(sy were committed on or about Scptember 3, 2023, al approximately 0027 hours, in
Penmungton County, South Daketa, [ hereby request that the Defendant or his attorney serve upon
me a written notice of his intention to offer a defense of alibi within ten (109 days as provided in
3DCL 23A-9-1. Failure to provide such notice of alibi defense may result in exclusion of any
lestimony pertaning o an alitbi defense,

Prosecuting Atlomney

Eiled: 10/20/2023 2:22 PMCST Pennington County, South Dakola S1CRIZ3-3780
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information and beliell /—)_\

s 0 - . )
TAR, .,_:%;E_znbamhad and sworn to before me thig 20eh day of October, 2023,

STATE OF 50UTH DAKOTA ) IN CIRCUIT COURT

185,
COUNTY OF PENNINGTON ] SEVENTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, 1 FILE NO, CR123-3780
)
Plaintiff, } COUNTS 2-3: C4-FEL = 101120
¥ MAND, MIN =4 YEARS
)
V5. )
b PART 2 INFORMATION
SETH CHARLES KEIM, i
Defendant. )

Information for DRIVING OR CONTROL OF VEHICLE WHILE UNDER THE
INFLUENCE (FIFTH OFFENSE) (FELONY).

Olivia Siglin, as prosecuting attomey, in the name of and by the authonty of the State of
South Dakota, makes and files this [nformation against SETH CHARLES KEIM and charges:

That the ofTense a3 el out in the Infonnztion filed in this matter is a Fifth Offense in that the
above-named Defendant, SETH CHARLES KEIM,

on ef aboul April 17, 2017, in Penninglon County, Soulh Dakota, Court File Mo, CRIN6-4162, and
om ot about April 17, 2017, in Pennington County, South Dakota, Court File Mo, CRIT6-5061, and
on or aboud Jarmary 2, 2008, in Custer County, South Deketa, Courd File Mo, CRIT7-74, and

enor about December 13, 2021, in Peoninglon County, South Dakeda, Count File No. CRIZ1-2345,

was convicled of & state charge of Drving or Costrol of Vehicle Whale under the Influence, said
prior offenses having occurred within the statutory peried set forth in SDCL 32-23-4.1, contrary
to 32-23-4.7,

contrary to the statute in such case made and provided sgainst the peace and dignity of the State
of South Dakota,

Dated this 20th day of October, 2023, in Rapid City, Pennington County, South Dakota.
|

__.@&:}!J o et
PFroscomting Afomey )

STATE OF SOUTH DAKOTA ) 3
)55,

COUNTY OF PENNINGTON )

Olivia Siglin, being first duly sworn, statesthat sheis the prosecuting stiomey for the sbove
matter, that she has read the foregoing Information and the same 18 true 1o her own best kno

: y <3
O - eI i 1 : :
A UBLY "2‘;; ary Public, South Dakota
“‘*E:}P iiﬂw'f’f My Commission Expires: 12/20623
'“*:r-.:wll""'r

Filed: 10/20/2023 2:22 PM CST Pennington County, South Dakola §51CRIZ33780
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STATE OF BOUTH DAKOTA 1 IW CIRCUIT COURT

COUNTY OF PEMMINGTOMN f:ll o SEVENTH JUDICIAL CIRCUIT
STATE OF SCOHTH DAKOTA, ) FILE W), CRIZ3-3780
Plaintift, ; COUNT 1: C-1-FEL =~ 5050
wE. ) COUNT 4: C-2-FEL = 25/50
SETH CHARLES KEIM, ; FART 3 INFORMATION
)

Deferddanl,
Information for HARBITUAL OFFEMDER,

Olivia Siglin, a8 prosecuting attomey, in the name of and by the authonty of the State of
South Drakota, makes and files this Information against SETH CHARLES KEIM and charges:

That the Defendant, SETH CHARLES KEIM, is ahabitual offender, as that term is defined
in SDCL 22-7-8.1, in that the Defendan SETH CHARLES KEIM, was convicted of the following

felonies:

That on or about ke 1 7th day of Apnl, 2007, the Defendant was convicied of the cime of
Possession of a Controlled Drug or Substance i the Cirosit Court of the State of Sowth Dakota
for the County of Penninglon, Court File No CRIT6-4162;

That on or ahout the 1 7th day of Apnl, 2018, the Defend ent was convicted of the cnime of
Unauthorized Ingestion of Controlled Drug or Substance in the Cireval Court of the State of
South Dakota for the County of Pennington, Court File No CRI17-328;

That on or about the 13th day of December, 2021, the Defendant was convicted of the cnime of
Iimiving Under [nfluence - Fourth Offense in the Circust Coust of the Staie of South Dakola for
ihe County of Peanington, Cobrt File No CRI21-2345;

in violation of SIDCL 22-7-8.1, and

contrary to the statute in sach case made and provided agamst the peace and digrity of the State
of Sputh Dakota

Dated this 20th day of Qctober, 2023, in Rapid City, Fennington County, South Dakota

Prosecuting Altomey

Filed: 10/20/2023 2:22 PM C5T Pennington County, South Dakota  51CRIZI-3TED
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STATE OF 50UTH DAKOTA )
) 58,

COUNTY OF PENNINGTON i

[Mivia Siglin, being firat doly swaom, states that sheis the prosecuting attormey for the ahove
matter, that she has read the foregoing Information and the same i3 true o her own best knowledpe,
infonmation and belief

Motary Public, South Dakota
My Commisgion Expires: | 2/29/28

Filed: 1072002023 2:22 PM CST Pennington County, South Dakota  S1CRIZ3-DJITEY
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IN THE SUPREME COURT
STATE OF SOUTH DARKOTA

No, 30904

STATE OF 8OUTH DAKOTA,
Plamntiff and Appelles,
V.
SETH CHAERLES KEIM,
Defendant and Appellant.

APPEAL FROM THE CIRCLUIT COURT
SEVENTH JUDICIAL CIRCUIT
FPENNINGTON COUNTY, 80UTH DARKOTA

THE HONORABLE JOSHUA K. HENDRICKSON
Clrouit Court Judges

APPELLEE’S BRIEF

MARTY I JACKLEY
ATTORNEY GENERAL

Matthew L. Skinner, 3r. Renee Stellagher

Skinner Law Office Assistant Attomey Gencral
208 Columbus Street 1302 East Highway 14, Suite 1
Fapid City, 8D 37701 Pierre, 8D 57501

Telephone: (B05) 388-0242 Telephone: (605) Y73-3215
Email: skinnerlaw93iemail com Emalil: atgservicegistate, sd.us

ATTORNEY FOR DEFENDANT ATTORNEYS FOR PLAINTIFF
AND APPELLANT AND APPELLEE

Notice of Appeal fled November 19, 2024

Fibad: 752025 3105 PM CST Supremes Court, State of South Dakata #308904



TABLE OF CONTENTS

TABLE OF EONTENTD L.t sti b seiav s s oieda sk 4 6 bt b s wik s oot

AL O AR PR T TR i i om0 0 0 8 M 0 0 B R0

FRELIMINARY STATEMENT ... i i e

JUEISTHCTIONAL STATEMENT. oo cusmmramsommampmiaspeasasmmas e

STATEMENT OF LEGAL ISSUES AND AUTHORITIES....cooiiiiiinini.

STATEMENT OF THE: A i s i s s v iaeis

STATEMENT OF [THEE FAUIT: .. it ol e i it adian v

ARGUMENTS

I. KEIM RECEIVED AN AFPROFRIATE SENTENCE ........coonii.

II. KEIM'S SENTENCE DOES NOT VIOLATE THE EIGHTH

il

...... o3

AMENDMENT ...cocvaniemarennas TR A A A e i 10

CEETIFICATE OF COMPLIANCE .. i i bbons i bhaa s b ns b dans s



TABLE OF AUTHORITIES

STATUTES CITED:

SDCL 22-6-1

SDCL 22-T-8.1 ...conu

SCL 23A-32-2 iimasineiaiaan

-----------------------------------------------------------

ST Q3A-3F2-18 Liiiivasivivirsupiine BT T SRR S B Ay U RN b F LR op s I

CASES CITED:

State 1.

Stete 1,

Sterte

Staate v,

Stete 1,

State v,

State 1.

Erate 1,

State w.

Siate w,

Steate v,

State v,

Caffee, 2023 8.0. 51, 996 N.W.2d 351 .o
Chipps, 2016 $.D. 8, B74 N.W.2d 475..c..cnsiiinsismsmrevisass
Dige, 2016 S.D, 78, B87 N.W.2d 751 voevvrenerrnsrns
Klinetobe, 2021 8.D. 24, 958 N.W.2d 739 o.oovove oo,
Lanpher, 2024 8.D. 26, 7 N.W.3d 308......c.c00seveevns
Manming, 2023 3.0, 7, 9B5 N.W.2d T43 . nvannniiain s
MeKinney, 2005 5.1D. 74, 699 N.W.2d 460 ..
Cuevedo, 2020 8.3 42, 947 N.W.2d 402 ...
Rice, 2016 8.D. 18, 877 N.W.2d T5..vvveerrienerrecarsrsenresases
Shelton, 2021 S.D), 22, 958 N.W.2d 721 ........
Toaus, 2017 8.10. 93, 906 N.W.2d 359 ... vveiiinsr s rsannees

Willingham, 2019 3.D. 33, 933 NW.2d 619 ..ccciiiiniiienns

10 11
S ) =
e
verreeaes PASSIM

o

ks 10 115 13



IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

No. 30904

STATE OF SOUTH DAKOTA,
Plaintiff and Appelles,
V.
SETH CHARLES KEIM,
Defendant and Appellant.

PRELIMINARY STATEMENT

Keim appeals arguing the circuit court abused its discretion in
sentencing him and his sentence violated the Eighth Amendment.

References to the Settled Record, 5 1CRIZ3-3780, are denoted “8H."
REeferences to the Appellant’s Brief ame denoted “AB." The proper page
munber(s) follows the references.

JURISDICTIONAL STATEMENT

This is an appeal of an Amended Judgment and SBentence entered
on November 7, 2024, 8E:330-31. Keim timely filed a Notice of Appeal
on November 19, 2024, 8R:333; 8DCL 23A-32-15. Thus, this Court has

jurisdiction to hear this appeal under SDCL 23A-32-2,



STATEMENT OF LEGAL ISS8UES AND AUTHORITIES
L

WHETHER THE CIRCUIT COURT ABUSED ITS DISCEETION
IN SENTENCING REIM?

The cireuit court did not rale on this issue.

State v, Lanpher, 2024 S.D. 20, T N.W.3d 308

State v. Willlngham, 2019 5.0, 55, 933 N.W.2d 619
11

WHETHER KEIM'S SENTENCE VIOLATED THE ENGHTH
AMENDMENT?

The circuit conrt did not rmle on this issue.

State v, Shelton, 2021 5.D, 22,958 N.W.2d 721

STATEMENT OF THE CASE
Keim pled guilty to vehicular homicide and admitted the Habitual
Offender Information, under SDCL 22-7-8.1,! enhancing vehicular
homicide to a class 1 felony. 8R:221, 367. In exchange, the State
dismissed the remaining counts of the Information® and the Habitnal

Offender Information under SDCT, 32-23-4.7 .2 8RE:367. Under the terms

'The Habitual Offender Information alleged Keim had prior felony
convictions for possession of a controlled substance, unauthorized
ingestion of a controlled substance, and DUT fourth offense. SR 1.

2 The other counts of the Information were DUI fifth offense, vehicular
battery, driving while his driver’s license was revoleed, and reckless
driving. 8RE:37-39.

 The Habitual Offender Information alleged Keim had four prior DUIs,
SR:4d,



of the plea agreement, the State had discretion to propose any sentenec
permitted by statute, SR:221.

The circuit court found several aggravating factors and sentenced
Keim to forty years in the South Dakota State Penitentiary with fifteen
vears suspended and credit for 373 days served. SE:330-31, 421-24.

STATEMENT OF THE FACTS

On Sepltember 2, 2023, Keim and his givliriend, Lexi Hagen, spent
the day drinking at their home and watching movies. 8E:227. The two
decided to go to Pactola to watch the sunset. Id. On their way there,
they bought a twelve pack of White Claws and a bottle of Crown Royal.
. While watching the sunset, Keim dmnk most of the bottle of Crown
Royal. fd After watching the sunset, they drove home, made supper,
and watched television, M, After eating, the couple went to Borrachos
and had a drink; then, they went to the Flving .J Bar. SHE:228,

Around midnight, Keim told Lexi they *should leave now and go
home.” fd Keim was driving, and Lexi was seated in the front
passenger's seat. fd; SH:254, Keim was driving® sonthbound on Haines
Avenue at a speed of approximately 30 miles per hour,® 8KE:13, 13, 93,
2. Rkeim “was driving like aln| idiot, speeding and dodging” through cars

“trying to get home as fast as |he| conld.” SR:228,

* Keim’s driver's license was revoked due o his prior DU convictions.
SR:12, 187, 201, 358,
#The speed limit on Haines Avenue is 35 miles per hour. 8E:7 2.

3



Officer Kyle Kumjian, traveling northbound on Haines Avenue, was
responding to a call for service at Harbor Freight. 8R:135, 58, As Officer
Kumjian was turning left into Harbor Freight’s parking lot, traveling
approximately five miles per hour, he was struck by Keim's vehicle.

SR 12, 15, Officer Kunmjian®s vehicle spun onto the sidewalk, SRE:56.

A1 the time of the collision, Keim®s blood alcohol content was
approdimately (173; Keim “kEnew he shouldn't have been driving but
didn't feel too drunk to drive.® 8R:12, 82, 228, As a result of the
collision, Lexi died, and Officer Kumjian received a severe concussion
and injuries to his face and arms. SkE:12, 15,

ARGUMENTS
[,
KEIM EECEIVED AN APPROPRIATE SENTENCE.

A circuit court’s sentencing decision is usually reviewed for an
abuse of discretion. State v. Lanpher, 2024 8.D. 26, § 25, 7 N.W.3d 308,
317, “An abuse of discretion is a fundamental error of judgment, &
choice outside the range of permissible choices, a decision, which, on full
consideration, is arbitrary or unreasonable.” M. (quoting Srate v. Caffee,
2022 8.D. 51, 128,996 NW.2d 351, 3260).

When this Court reviews a circuit court’s discretion, it does not
“substitute its judpment for that of the sentencing court as to the
appropriateness of a particular sentence.” Id. Y 26, 7 N.W.3d at 317

[quoting State v. Toaws, 2017 8.D. 93, 7 14, 906 N.W.2d 354, 358).



Instead, “|c]ircnit courts have broad discretion in sentencing.” Id.
[quoting Caffee, 2023 3.D. 51, Y 27, 996 N.W.2d at 360); see also State v.
Rice, 2016 8.D. 18, § 23, 877 N.W.2d 75, 83 [“Within constitutional and
statutory limits, the trial courts of this state exercise broad discretion
when deciding the extent and kind of punishment to be imposed.”).
Consequently, “a sentence within the statutory maximum [generally] will
not be disturbed on appeal.” Rice, 2016 5.1, 18, § 23, 877 N.W.2d at 83.

Nonetheless, ®lcjourts should consider the traditional sentencing
factors of retribution, deterrence—both individual and general—
rehabilitation, and incapacitation.” Caffee, 2023 8.D. 51, 9 27, 996
N.W.2d at 360 {citation omited). Courts should weigh these factors “on
a casc-by-case basis®™ and may determine “which theory is accorded
priority” in a particular case. id

As part of its consideration, *[tlhe sentencing court shoukl have
access to ‘the fullest information possible concerning the defendant's lite
and characteristics.  Information which shoukd be available to the court
inchdes general moral character, mentality, habits, social environment,
tendencies, age, aversion or inclination to commit crime, life, family,
occupation, amxd previous eriminal record.”” State v Manning, 2023 8.0,
7.9 52, 985 N.W.2d 743, 758 [quotation omitted).

Here, the circnit court did not abuse its discretion when it
sentenced Keim. Before imposing its sentence, the circuit court heard

victim impact statements, arguments of counsel, letters in support of

£



Keim, and Keim's statements. SE:380-424, The circuit court also
revicewed Keim®s P31, SE:380. Neither party had any objections to the
P31 1d. The P8I contained, among other things, information about
Keim’s extensive criminal history, family history, education, emplovment
histony, social circumstances, and attitudesfonentation. SR 226-326.

In making its decision, the cireuit court explicitly considered the
traditional sentencing factors. SE:421. It recited the necd (o protect the
public, the punitive and rehabilitative aspect of the sentenoe, and the
deterrent effect on Keim and others. Id The circuit court stated it does
not find Lexi’s death to be "an accident|[,]” because *the acts that led up
to it were conscious.” SR:422, The circuit court commented that had
keim been law abiding, this would of been “a completely avoidable
situation.” Id

The circuit court considered Keim’s rehabilitation and
acknowledged Keim suffered from this “terribly devastating event” and
will “probably fbe] lving with the results of this event the rest of [his|
life[.]" SE:421. The circuit court found Kelm to be a danger 1o society.
SR423-29, The circuit court remarked that Keim's belief that he does
not have a problem with aleohel gave the cireait *|ejourt serjous panse in
the area of public protection.” SR:423. The circuit court determined
Keim is “going to be a danger to the public® even after he is released from

prison. SR:423-24. Therefore, Keim’ sentence included *a 10-year



driver’s license revocation|,|” which does not *begin until [he is] released
from incarceration.” 8R:424,

The circuit court considered the potential deterrence effect on
others. It noted *|tjhere needs to be a deterrent effect on this and people
need o know that when vou kill someone in a drunken driving accident,
there are severe consequences.” fd

The circuit court reviewed Keim’s criminal history and outlined
some of Keim's convictions for the record, which incladed:

ingestion of intoxication other than alcohol in November of

2015; possession of a controlled substance and DUT in

August of 2016; DUT in October of 20 16; ingestion of a

controlled substance in January of 2017 DUI 2nd May of

2017; simple assault in March of 202 1; and DUT 3rd in May

of 202 1.

BR:228-29, 422, The circuit court commented to Keim “[ijt's absolutely
shocking to the Court that this is the secomd time you've been in a wreck
with a law enforcement officer [while] under the influence., You hita
police car. It's absolutely mind-blowing. That's a fact that the court’s
considering. [The circuit court] dojes not] even know how that’s possible
statistically,” SHR:422-23.

Keim pled goilty 1o vehicular homicide and admitted the Habitual
Offender Information, under SDCL 22-7-8.1, enhancing vehicular
homicide to a class 1 felony. SR:221, 367; 8DCL 22-7-8.1, 22-16-11.
Therefore, Keim’s maximum possible sentence was fifty vears

imprisonment and a $50,000 fine. SDCL 22-6-1, 22-7-8.1, 22-16-41.

The circuit conut sentenced Keim to forty yvears imprisonment, with



fifteen years suspended. BR:330-31, 423-24. Because Keim's sentence
was within the statutory maximum, his sentence should not be disturbed
on appeal. See Rice, 2016 8.0, 18,9 23, 877 N.W.2d at 83,

Keim argues the circuit court abused its discretion when
sentencing him because the cireuit court “failfed] 1o || consider the
impact of the recently enacted 5.0, Codified Laws § 24-15-4.2 which
barred parole for heim®s offense|| and failled] o adequately consider
appropriate rehabilitative factors[. [ AB:7.

SDCL 24-15-4.2 provides that an Inmate convicted of and
sentenced for vehicular homicide, as defined in § 22-16-41, il committed
on or after July 1, 2023, is not eligible for parole. Keim committed his
offense on September 2, 2023; therefore, BDCL 24-15-41.2 applicd to his
sentence, During sentencing, the circuit court stated:

It will be the jidgment of the Court yvou be sentenced to the

State Penitentiary for a period of 40 yvears. 'm going to

suspend 15 of those vears. That means essentially, it's a 25-

vear sentence. Then you're going to be put on a long period

of parole after that. The reason I'm deing that is [ still think

vou're going to be a danger to the public after vou get out

and 1 want you monitored for alcohol use after that by a

patole officer.

BR:123-24. Although the cirewt court referred o parole, which Eeim is
incligible for, the conditions it referred to will apply to Keim's suspended
time. Keim will be mandated to follow the circuit court’s conditions

during his suspended time. Further, there were no objections to the

circnit conrts mention of parole or to the mention of parole in the PSL



SR:380, 423-24; =zee 8R:229, Morcover, keim’s attorney referred to
parole when making his sentencing argument. 3R:417-18, Keim failed
to show the circuit court abused its discretion in sentencing him.

Additionally, Keim cited fifteen cases where the defendant was
convicted of vehicular homicide, AB:11-13. In those cases, the
defendants did not face the Habitual Offender enhancement, making
their situation different from Keim's situation. In Keim's case, the cirouit
court stated Keim's crime was cspecially “aggravating® because of Keim's
“past historv™ of driving while under the influence of alcohol. 8R:423.
Therefore, the comparison with other defendants is irrelevant.

This Court has held “the mere presence of mitigating evidence does
not entitle a defendant to a diminished sentence, but rather forms a part
of the larger sentencing record, all of which the sentencing court must
consider.” State v. Khinetobe, 2021 8.D. 24, Y 41, 938 N.W,2d 734, 744,
Contrary to Keim's argument that the circuit court failed to adequately
consider appropriate rehabilitative factors, its clear from the record that
the circnit court properly considered all the sentencing factors when
meaking its decision. As previously discussed, the circuit courtt
considerad Keim's mitigating circumstances and determined he
committed ®one of the more aggravating |vehicular homicide cases| [it]
has seen given [Keim's| past history.” SE:423.

Keim raised no issues to the circuit court with the way it

considerad the factors it relied on, making the circnit court’s



consideration of the factors proper.  See State v. McKinney, 2005 8.D. 74,
1 18, 699 N.W.2d 460, 466 [holding the circait court properly considered
evitdence when the defendant did not object or otherwise contest the
evidence at sentencingj. Thus, the issue is not preserved tor appellate
review. See State v Willingham, 2019 8.1, 55, 91 25, 933 NW_2d 619,
625. And, on appeal, Keiin failed to adequately present arguments aiud
authority to show that placing more weight on certain factors is an abuse
of discretion, constituting waiver on appeal. The circuit court acquired a
thorough acquaintance with the character and history of Keim and
fashioned an appropriate sentence. The circuit court did not abuse its
discretion in sentencing lseim.

11,

KEIM'S SENTENCE DOES NOT VIOLATE THE EIGHTH
AMENDMENT,

This Court reviews de novoe whether a delendant’s sentence
constitutes cruel and nnusual punishment in vielation of the Eighth
Amendment. Lanpher, 2024 5.D. 26,9 18, 7 N.W.3d at 315.

The Eighth Amendment “forbids only extreme sentences that are ‘grossly
disproportionate’ to the crime,” State v, Shelton, 2021 8., 22,9 34, 958
N.W.2d 721, 732 (queoting Siate v. Quevedo, 2020 8.10. 42, § 37, 947
N.W.2d 402, 410). The Eighth Amendment standard for analyzing
sentences is “relatively straightforward.” State v. Chipps, 2016 8.10. 8,

1 38, 874 N.W.2d 475, 488, First, this Court looks “to the gravity of the
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offense and the harshness of the penalty, This comparison rarely leads
Lo an inference of gross disproportionality amd typically marks the end of
[this Court's| review.” Jd 9 38, 874 N.W.2d at 488-89 (citation modified).
Only if the penalty imposed appears to be grossly disproportionate to the
pravity of the offense will this Court compare the sentence o those
“imposed on other eriminals in the same jurisdiction,” as well as those
“mposecd for [the] comimission of the same crime in other jurisdictions.”
Rice, 2016 8.D, 18, ¥ 13, 877 N.W.2d at 80 (citing Chipps, 2016 8.1, 8,
Y 38, 874 N.W.2d at 489).

Further, this Court held if the *sentence is enhanced because of
the offender’s recidivism, then the gravity of his past offenses also
contributes to the gravity of the present offense.” Lanpher, 2024 8.1, 26,
121, 7 NW.3d at 316 {guoting Chipps, 2016 5.D. 8, 1| 36, 874 N, W.2d at
488). “The reason for this is that

the State’s interest is not merely punishing the offense of

conviction, or the ‘“riggering’ offense: 1t is in addition the

interest in dealing in a harsher manner with those who by

repeated criminal acts have shown that they are simply

incapable of conforming to the norms of sociery as

esrablished by its criminal law,™
Chipps, 2016 8.D. 8, 4 36, 874 N.W.2d at 488 (citation omitted).

“The gravity of the offense refers to the offense’s relative position on
the spectrum of all criminality.” Shelton, 2021 3.D. 22, § 37, 958

N.W.2d at 732 {quotation omitted). Some factors considered when

Judging the gravity of an offense include the harm cansed o the victim or



socicty, the culpability of the offender, the violent versus non-violent
nature, the level of intent required, and other relevant conduct.  State .
Digz, 2016 3.D. 78, Y 52, 887 N.W.2d 751, 766 (citations omitted).

The Btate agrees with Keim that *any homicide is considered a very
grave offensel.]” AB:20 ([gquoting Cuevedo, 947 NW.2d at 411}, As to the
specific conduct relevant to Kiem's offense, Keim spent the day deinking
alcohol, went to Pactola and drank maost of a bottle of Crown Koyal, and
then drove to a bar where he continued to consume alcohol. SH:227.
Despite drinking all day, having multiple DUI convictions, and failing to
have a valid driver’s license, at around midnight, Keim drove home.
SHR:228. With Lexi seated in the passenger's seat, Keim drove “like ajn]
idiot, speeding and dodging® through cars “trving to get home as fast as
|he] could.” /d  Keim was driving approximately 50 miles per hour in a
residential aren. fd Keim cmashed into Officer Kumjian, spinning his
vechicle onto the sidewalk. 8R:56. As a result of the collision, Lexi died,
and Officer Kumjian received severs injuries. 8H:12, 15, At the time of
the collision, Keim's blood alcohol content was .173; Kelm “knew he
shouldn’t have been driving bat didn®t feel oo drunk o deive.” SE: 12,
22, 228, The circult cowmt commented that Keim's intentional actions of
driving while intoxicated placed others in danger and ended the life of a
voung woman., SK:422.

The circuit conrt considered Keim’ past conduct, including his

prior DU convictions, when determining Keim’s sentence and found that

12



Keim committed “onc of the more aggravating [vehicular homicide cases|
[it] has seen given [Keim's] past history.” 8R:423.

As for the harshness of the penalty, the harshness is reflected by
the penalty’s "relative position on the spectrum of all permitted
punishments.” Shelfon, 2021 8.0, 22, 9 347, 958 N.W.2d at 732
[gquotation omitted). The most severe punishments for thiee of the
classes of felonies inclade the death penalty, mandatory life in prison,
and non-mandatory life sentences, M (citing 8DCL 22-6-1). The next
six felony classifications “are less severe, setting forth maximuimn
sentences ranging from [fifty] years for a class one felony down to two
vears for a class six Elony.” fd. (citing SDCL 22-6-1). In judging the
harshness of the penalty, the possibility of parole is a consideration.
Cuevedo, 2020 5.3, 42, 9 39, 947 N.W.2d at 411 (citing Diaz, 2016 8.1,
78,9 55, B87 N.W.2d at 768),

Keim pled guilty to wehicular homicide and admitted the Habitual
Offender Information,® undder SDCL 22-7-8.1, enhancing vehicular
homicide o a class 1 felony. SRE:221, 367; SDCL 22-7-B.1, 22-16-41.
Therefore, keim's maximum possible sentence was fifty vears
imprisonment and a $50,000 fine. SDCL 22-6-1, 22-7-8.1, 22-16-41,
The circuit court sentenced Keim to forty vears imprisonment, with

fifteen vears suspended, and without the possibility of parole. SR:330-

o The Habitnal Ofender Information alleged three prior felony convictions
for possession of a controlled substance, unauthorized ingesting of a
controlled drg or substance, and DUT fourth offense.
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31, This punishment, on the spectrum of possible punishments, is not
uikluly harsh because as Kiem stated “any homicide . . . has a very high
position . . . ‘on the spectrum of all criminality.™ AB:20 [quoting
Cuevedo, 947 NW.2d at 411).
keim™s sentence fails to suggest gross disproportionality; therefore,
it is unnecessary to compare this penalty with those of other criminals.
Moreover, as discussed in section 1, the defendants cited by Keim were
not subject to the same penalty he faced. Because of Keim's prior
conduct, his sentence was enhanced elevating his offense to a class |1
felony. SK:221, 367. Keim’s sentence was not grossly disproportionate
to his crime; thus, his sentence should be affirmecd.
CONCLUSION
In light of Keim’s criminal history and disregard for hbuman life by
continuing to drive while intoxicated, the circuit court did not abuse its
discretion in sentencing Keim and Keim’s sentence does not violate the
Eighth Amendment. Therefore, the State respectilly regquests that
Reim’s sentence he aMrmed.
Eespectiully submitted,

MARTY J. JACKLEY
ATTORNEY GENERAL
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Fenee Stellagher
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