IN THE SUPREME COURT
QF THE
STATE OF SOUTH DAKOTA

* k ok Kk

IN THE MATTER OF THE AMENDMENT ) RULE 20-06
OF JUDICIAL CANON 3D )

A hearing was held on August 25, 2020, at Pierre,
South Dakota, relating to the amendment of Canon 3D of the Cocde
of Judicial Conduct (SDCL 16-2 Appendix) and the Court having
considered the proposed amendment, and being fully advised in
the premises, now, therefore, it is

ORDERED that Canon 3D of the Code of Judicial Conduct
(SDCL 16-2 Appendix) be amended in its entirety as follows:

D. Disciplinary Responsibilities.

{1} A judge who receives information indicating a
substantial likelihood that another judge has committed a
viclation of this Code should take appropriate acticn. A judge
having knowledge * that another judge has committed a violation
of this Code that raises a substantial gquestion as to the other
judge's fitness for office shall inform the appropriate
authority.*

(2) A judge who receives information indicating a
substantial likelihood that a lawyer has committed a vioclation
of the Cecde of Professional Responsibility should take
appropriate action. A judge having knowledge * that a lawyer has
committed a violation of the Code of Professional Responsibility
that raises a substantial question as to the lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects shall
infocrm the appropriate authority.*

{3) Sections 3D{1l}) and 3D(2) shall not apply tc information
obtained by a judge as a member of a committee, organization or
related group established or approved by the South Dakota Judges
Association, the State Bar or the Supreme Court to assist
lawyers, judges or law students with a medical condition as
defined in §16-18-29(1), including the name of any individual in
contact with the member and sources of information or
informaticn obtained therefrom.

(4) A judicial member of an entity described in Section
3D{3) shall not be required to treat as confidential,
communications that cause him or her to believe a person intends
or contemplates causing harm to himself, herself cr a reasonably
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identifiable person and that disclosure of the communications to
the potential victim or individuals or entities reasocnably
believed to be able to assist in preventing the harm is
necessary.

(3 5) Acts of a judge, in the discharge of disciplinary
responsibilities, required or permitted by Sections 3D(1},
3D(2), 3{(D}3 and 3(D) {4) are part of a judge's judicial duties
and shall be absolutely privileged, and no civil action
predicated thereon may be instituted against the judge.

COMMENTARY

Appropriate action may include direct communication with
the judge cor lawyer who has committed the violation, other
direct action if available, and reporting the viclation to the
appropriate authority or other agency or body.

Information about a lawyer's or judge's misconduct or
fitness may be received by a judge in the course of that judge’s
participation in an approved lawyers or Jjudges assistance
program. In that circumstance, providing for an exception to the
reporting requirements of Sections 3D(1) and 3D{(2) of this Rule
encourages lawyers and judges to seek treatment through such a
program. Conversely, without such an exception, lawyers and
judges may hesitate to seek assistance from these programs,
which may then result in additional harm to their professional
careers and additional inijury to the welfare of clients and the
public.

Section 2. That Rule 8.3 cf the Rules of Professional
Conduct (SDCL 16-18 Appendix) be amended as follows:

Rule 8.3. Reporting Professicnal Misconduct

{a) A lawyer having knowledge that ancther lawyer has committed
a viclation of the Rules of Professional Conduct that raises a
substantial gquestion as to that lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects, shall
inform the appreopriate professional authority,

{(b) A lawyer having knowledge that a judge has committed a
vioclation of applicable rules of judicial conduct that raises a
substantial guestion as to the judge's fitness for cffice shall
inform the appropriate authority.

(c) Paragraphs (a) and (b) shall not apply to information
obtained by a lawyer or judge as a member of a committee,
organization or related group established or approved by the
State Bar or the Supreme Court to assist lawyers, Jjudges or law
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students with a medical condition as defined in § 16-18-4&-
29(1l}, including the name c¢f any individual in contact with the
member and sources of information or information obtained
therefrom. Any such information shall ke deemed privileged on
the same basis as provided by law between attorney and client.
(d) A member of an entity described in paragraph (c) shall not
be reguired to treat as conficdentizl, communications that cause
him or her to believe a person intends or contemplates causing-
harm to himself, herself or a reasonably identifiable person and
that disclosure of the communications to the potential victim or
individuals or entities reasonably believed to be able to assist
in preventing the harm is necessary.

COMMENT :

[1] Self-regulaticn of the legal profession requires that
members of the professicn initiate disciplinary investigation
when they know cof a viclaticn of the Rules of Professional,
Conduct. Lawyers have a similar obligation with respect tc
Judicial misconduct. An apparently isolated viclation may
indicate a pattern of misconduct that only a disciplinary
investigation can uncover. Reporting a violation is especially
important where the victim is unlikely to discover the offense,
[2] A report about misconduct is not regquired where it would
involve viclation of Rule 1.6. However, a lawyer should
encourage a client to ceonsent to disclosure where prosecution
would not substantially prejudice the client's interests.

[3] If a2 lawyer were obliged to report every violation of the
Rules, the failure to report any viclation would itself be a
professional offense. Such a reguirement existed in many
jurisdictions but proved to be unenforceable. This Rule limits
the reporting obligation to those offenses that a self-
regulating profession must vigorously endeavor to prevent. A
measure of Jjudgment is, therefore, required in ceomplying with
the provisions of this Rule. The term “substantial” refers to
the seriousness of the possible offense and not the guantum of
evidence of which the lawyer is aware. A report should ke made
to the bar disciplinary agency unless some other agency, such as
a peer review agency, 1s more appropriate in the circumstances.
Similar considerations apply tc the reporting of judicial
misconduct.

[4] The duty to report professicnal misconduct does not apply to
a lawyer retained to represent a lawyer whose professional
conduct is in guestion. Such a situation i1s governed by the
Rules applicable to the client-lawyer relationship.

i g




Rule 20-06

[5] Information about a lawyer's or judge's misconduct or
fitness may be received by a lawyer in the course of that
lawyer's participation in an approved lawyers cr judges
assistance program. In that circumstance, providing for an-
exception to the reporting requirements of paragraphs (a) and

(b} of this Rule encourages lawyers and judges to seek treatment
through such a program. Conversely, withcut such an exception,
lawyers and judges may hesitate to seek assistance from these
programs, which may then result in additional harm to their
professional careers and additional injury to the welfare of
clients and the public. These Rules do not otherwise address the
confidentiality of information received by a lawyer or judge
participating in an approved lawyers assistance program; such an
obligation, however, may be imposed by the rules of the program
or other law. '

IT FURTHER CORDERED that this rule shall become

effective immediately.

DATED at FPierre, South Dakota, this 26th day of

//’“‘N%\i:E COURT:
- popre e 3o A |

- David Gilbertson, Chief Justice
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