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PRELIMINARY STATEMENT 
 

 This litigation is a continuation of the Supreme Court decision in Healy v. 

Osborne, 2019 S.D. 56, 934 N.W.2d 557, and the assertion made by Bret Healy 

that Healy Ranch Partnership, not Healy Ranch, Inc., is the owner of the Healy 

Ranch Property.  This assertion was determined by Judge Giles in the first case to 

be frivolous and malicious, resulting in attorneys’ fees of $83,295.42.  Judge 

Giles’ decision that Bret Healy’s claim was frivolous and malicious was affirmed 

by this Court unanimously, and an additional award of attorneys’ fees in the 

amount of $18,479.25 was made in that appeal.  This litigation is the same song, 

second verse.   

 Appellant Healy Ranch, Inc. will be referred to as "Healy Ranch, Inc.”  

Appellee Bret Healy, Individually and d/b/a Healy Ranch Partnership as "Bret.”  

References to the land that is the subject matter of this litigation will be referred 

to as “Healy Ranch Property.”  The Appendix for this brief will be referred to as 

“App.” followed by the appropriate page number.  The settled record will be 

referred to as “SR” followed by the appropriate page number.  The first case 

between these parties, referenced above, that resulted in the Supreme Court 

decision in Healy v. Osborne, will be referred to as “Healy I”.  The second case 

between these parties, which is pending before this Court, will be referred to as 

“Healy II.”   

JURISDICTIONAL STATEMENT 
 
 The Honorable Patrick T. Smith, in Brule County of the First Judicial 

Circuit, issued summary judgment granting Healy Ranch, Inc.’s Complaint 

https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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barring Bret’s claim to the Healy Ranch Property on June 9, 2020 (App. 012-

014), but subsequently denied Healy Ranch, Inc.’s SDCL 43-30-9 petition for 

attorney’s fees as costs in its August 27, 2020, Final Judgment Voiding January 

25, 2018, Notice of Claim of Interest Filed by Bret Healy (App. 003-004).  Notice 

of Entry of Final Judgment was served on September 2, 2020 (App. 001-002).  

Healy Ranch, Inc. filed its Notice of Appeal on September 3, 2020 (SR 1659-60).  

Bret filed a Notice of Review on September 16, 2020 (App. 015-020).  This Court 

has jurisdiction over this matter pursuant to SDCL 15-26A-3(1).   

STATEMENT OF LEGAL ISSUES 
 

 1. Did Bret Healy file his January 25, 2018, Notice of Claim of 
Interest, claiming that Healy Ranch Partnership owned the 
Healy Ranch Property, for the purpose of slandering title to the 
Healy Ranch Property, so that he is liable for costs pursuant to 
SDCL 43-30-9? 

 
The trial court held that because it did not address the legitimacy of Bret’s 
claim, there was insufficient evidence of Bret’s motivation, and denied the 
claim for attorney’s fees as costs. 

 
 SDCL 43-30-9 
 Healy v. Osborne, 2019 S.D. 56, 934 N.W.2d 557 

 American Family Ins. Group v. Robnik, 2010 S.D. 69, ¶ 15, 787 N.W.2d  
  768, 774 
 Gregory’s Inc. v. Haan, 1996 S.D. 35, ¶ 12,  545 N.W.2d 488, 493  
 

 2. Had the twenty-two-year statute of limitations under SDCL 43- 
 30-3 run on Bret Healy’s claim, when he asserted in his January 

25, 2018, Notice of Claim of Interest that Healy Ranch 
Partnership owned the Healy Ranch Property pursuant to deeds 
from November 21, 1968, and April 9, 1990? 

 
The trial court held that the twenty-two-year statute of limitations in 
SDCL 43-30-3 barred Bret’s claim, and that the twenty-three-year 
recording act provision required Bret to file his Notice of Claim of Interest 
by at least 2013.   

 
 SDCL 43-30-3 
 Springer v. Cahoy, 2013 S.D. 86, 841 N.W.2d 15 
 Healy v. Osborne, 2019 S.D. 56, 934 N.W.2d 557 

https://www.westlaw.com/Document/N616B7C400A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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 3. Is the Supreme Court holding in Healy v. Osborne res judicata 

as to Bret Healy’s claim that Healy Ranch Partnership is the 
owner of the Healy Ranch Property? 

 
The trial court did not reach this alternative basis for granting summary 
judgment. 

 
 Healy v. Osborne, 2019 S.D. 56, 934 N.W.2d 557 
 American Family Ins. Group v. Robnik, 2010 S.D. 69, ¶ 15, 787 N.W.2d  

768, 774 
 Migra v. Warren City School Dist. Bd. Of Educ., 465 U.S. 75, 104 S.Ct.  

892, 79 L.Ed.2d 56 (1984) 
 

STATEMENT OF THE CASE 
 
 The underlying litigation that came before this Court is a necessary part of 

the statement of the case in this proceeding. 

Healy I 

 In May of 2017, Bret filed a lawsuit against his mother, brothers, and the 

family businesses, Healy Partnership and Healy Ranch, Inc., as well as his former 

attorney (App. 066).  On October 10, 2017, the Honorable Chris S. Giles 

dismissed Bret’s Complaint, based upon the statute of limitations (App. 029-

040).   

 Judge Giles announced his attorney fee decision in open court on October 

27, 2017 (App. 041-048).  He told the parties, with Bret present, that Bret’s claim 

that the Healy Ranch Partnership, instead of Healy Ranch, Inc., owned the Healy 

Ranch Property was both frivolous and malicious, and asserted only as an 

attempt to cloud the title and prevent the sale of the Healy Ranch Property.  

(App. 041-048.)   

https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic2943654a62811df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6503e8989c9711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_104
https://www.westlaw.com/Document/I6503e8989c9711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


4 
 

 On November 27, 2017, the Honorable Chris S. Giles entered a judgment 

against Bret for attorneys’ fees, sales tax, and costs totaling $83,295.42.  (App. 

068.) 

 On December 27, 2017, Bret filed a Notice of Appeal (App. 069).   

 On January 25, 2018, Bret filed a Notice of Claim of Interest against the 

Healy Ranch Property, asserting that Healy Ranch Partnership was the owner of 

the Healy Ranch Property, and not the corporation, Healy Ranch, Inc. (App. 021-

028).   

 This Court handed down Healy v. Osborne, 2019 S.D. 56, 934 N.W.2d 557, 

on September 25, 2019 (App. 061-079), which decision affirmed the Honorable 

Chris S. Giles.  Particularly, the decision affirmed that Bret asserting the claim of 

the partnership ownership of the Healy Ranch Property, instead of the 

corporation, was malicious and frivolous and it was made only to prevent the sale 

of the Healy Ranch Property.     

Healy II 

 After the Supreme Court decision, Bret refused to release his Notice of 

Claim of Interest.  (SR 1111-1112, 1114, 1116.)   

 On November 26, 2019, Healy Ranch, Inc. filed suit against Bret asking 

the Court to determine that Healy Ranch, Inc. had marketable title, and to void 

Bret’s Notice of Claim of Interest, as well as seeking attorney’s fees as costs, 

pursuant to SDCL 43-30-9.  (SR 2-5.) 

 On June 9, 2020, the Honorable Patrick T. Smith signed the Judgment 

Voiding January 25, 2018, Notice of Claim of Interest Filed by Bret Healy, finding 

that the Notice of Claim of Interest was barred by the statute of limitations, 

pursuant to SDCL 43-30-3.  (App. 012-014.) 

https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N616B7C400A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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 On August 27, 2020, the Honorable Patrick T. Smith denied Healy Ranch, 

Inc.’s claim for attorney’s fees as costs, pursuant to SDCL 43-30-9.  (App. 003-

004.)   

 Notice of Entry of Judgment was filed on September 2, 2020.  (App. 001-

002.) 

 Notice of Appeal was filed by Healy Ranch, Inc. on September 3, 2020.  

(SR 1659-60.)  Notice of Review was filed by Bret on September 16, 2020.  (App. 

015-020.)    

STATEMENT OF THE FACTS 
 
 Bret filed his Notice of Claim of Interest on January 25, 2018, asserting 

that a Healy Ranch Partnership owned the Healy Ranch Property, instead of 

Healy Ranch, Inc.   

Judge Giles’ Findings—10/27/17 

 Three months prior to Bret filing his Notice of Claim of Interest, he 

appeared at a hearing before Judge Giles on October 27, 2017, and heard Judge 

Giles make the following statements on the record: 

• “[N]o reasonable person could expect a favorable ruling” and the legal 

position is “so wholly without merit that it’s ridiculous.”  (App. 043.) 

• “[Y]our 1986 Healy Partnership never properly held title to any of the 

Healy Ranch land.”  (App. 043.) 

• “[T]here was never a legal document transferring title to your 1986 

Healy Ranch Partnership.”  (App. 043.) 

• “[Y]ou didn’t take any action to assert your interest in that partnership 

for 30 years.”  (App. 044.) 

https://www.westlaw.com/Document/N616B7C400A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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• For over twenty years the Healy Ranch Corporation controlled and 

managed the property while “you were a part of that corporation.” 

(App. 045.) 

• “You had acquired a one-third interest in the corporation.  You were a 

corporate officer.  You were president, and for a large part of the time 

were the primary one doing the corporate business.”  (App. 045.) 

• Judge Giles relied on the malice definition from Stratmeyer v. 

Engberg, 2002 S.D. 91, 649 N.W.2d 926: “where his sole purpose was 

to deprive the defendant of a beneficial use of his property or to force a 

settlement having no relation to the merits of the claim.”  (App. 045-

046.) 

• It was “clear that you brought this action with the intent of trying to 

prevent the sale of the Healy Ranch land by the corporation.”  The 

Court went on to note that Bret admitted this in his deposition, and his 

attorney admitted it in his pleadings before the Court.  (App. 046.) 

• The Court admonished Bret for maliciously sending a letter to Wells 

Fargo and other banks “in an effort to prevent the corporation from 

obtaining financing and to further cloud the title.”  (App. 046.) 

A month later, on November 27, 2017, Judge Giles entered written 

Findings of Fact and Conclusions of Law (App. 049-060) that matched the 

admonitions he had given Bret in open court: 

No. 31: It is clear to the Court that Plaintiff brought 
this action with the intent of trying to prevent 
the sale of Healy Ranch by Healy Ranch, Inc.  
Plaintiff admitted this in his deposition, and 
Mr. Sandven admitted this in his responsive 

https://www.westlaw.com/Document/I362fc9acff2311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_926
https://www.westlaw.com/Document/I362fc9acff2311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_926
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pleadings regarding the motions seeking 
attorneys’ fees. 

  
No. 32: Contemporaneously with filing a lawsuit, 

Plaintiff wrote the Healy Ranch, Inc., lender, 
Wells Fargo, and alleged that Healy Ranch, 
Inc., did not have good title to Healy Ranch, 
intentionally putting Healy Ranch, Inc., into 
default on its outstanding note and mortgage. 

 
No. 33: Plaintiff’s letter to Wells Fargo and numerous 

other banks, which were sent two weeks prior 
to the commencement of the lawsuit, shows a 
malicious intent on the part of Plaintiff and his 
attorney, Steve Sandven, to cloud title to Healy 
Ranch.  The letters were sent with an intent to 
interfere with the financing for a sale of Healy 
Ranch, Inc. 

 
No. 34: Even though Bret Healy’s lawsuit does not seek 

recovery of real property, he and attorney Steve 
Sandven improperly filed a Notice of Lis 
Pendens, to cloud title to Healy Ranch for 
Healy Ranch, Inc., even thought Bret Healy 
and attorney Steven Sandven knew they were 
only seeking money damages. 

 
No. 35: Contemporaneously with filing his lawsuit, 

Bret Healy published an ad in the Farm Forum, 
commonly known as the “Green Sheets,” and 
an additional farm-oriented paper, advertising 
his claim that Healy Ranch, Inc., didn’t have 
good title to Healy Ranch. 

 
Healy I Decision—9/25/19 

On September 25, 2019, this Court affirmed Judge Giles’ award of 

attorneys’ fees on the grounds that Bret’s actions were both frivolous and 

malicious.  Healy, at ¶ 35 (App. 078).  This Court disagreed with Bret’s stories 

that the Partnership, and not Healy Ranch, Inc., owned the Healy Ranch 

Property, and said that there was “no evidence in the record to suggest that Bret 

had any reasonable basis to believe his claims were valid when he filed the 

lawsuit.”  Id. at ¶ 37 (App. 078).  This Court also noted that “to the contrary…he 

https://www.westlaw.com/Document/Ic2943654a62811df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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had actual knowledge that Healy Ranch, Inc. held title to Healy Ranch.”  Id. (App. 

078).  This Supreme Court opined that Bret’s purpose was “preventing the sale of 

the property, not because he believed his partnership interest remained 

enforceable.”  Id. (App. 079).  The Supreme Court was referring to the frivolous 

and malicious nature of Bret even claiming that a partnership interest existed.   

This Court found that Bret admitted that his motivation was to “prevent 

Healy Ranch, Inc. from selling the family land.”  Id. at ¶ 36 (App. 078).   

In reviewing the finding that Bret’s claim that a Healy Ranch Partnership 

owned the land instead of Healy Ranch, Inc., and the finding that this claim was 

both malicious and frivolous, the Court affirmed several facts: 

• Bret served as president of Healy Ranch, Inc. for approximately seventeen 

years beginning in 1999.  Id. at ¶¶ 7, 28 (App. 065, 074). 

• In 2000, Bret and his brothers each purchased a one-third interest in 

Healy Ranch, Inc. on a Contract for Deed.  Id. at ¶ 7 (App. 065). 

• As president of Healy Ranch, Inc., Bret signed mortgages on behalf of the 

Corporation that represented Healy Ranch, Inc. was the sole owner of the 

property, in 1999, 2002, 2003, 2005, twice in 2008, and in 2014.  Id. at ¶¶ 

7, 25, 27, 28 (App. 065, 072-074). 

• In 2007, Bret purchased land from the Corporation on which he built his 

house, without any indication that an interest in the property was owned 

by a partnership.  Id. at ¶¶ 7, 26, 28 (App. 065, 073-074). 

• In 2013, Bret commenced a lawsuit on behalf of Healy Ranch, Inc. against 

another party for damages to fences located on the ranch.  Id. at ¶¶ 8, 28 

(App. 065-066, 074). 

https://www.westlaw.com/Document/I362fc9acff2311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I362fc9acff2311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic2943654a62811df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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• In discovery answers in the 2013 lawsuit, Bret alleged that the land and 

the fences belonged to Healy Ranch, Inc.  Id. at ¶ 8 (App. 065-066). 

• In March of 2017, Bret agreed to the sale of Healy Ranch, and the sale bill 

indicated that the owner of the land was Healy Ranch, Inc.  Id. at ¶ 9 

(App. 066). 

• On March 2, 2017, Bret recognized Healy Ranch, Inc. as the owner of the 

property by signing an agreement that sought reimbursement from the 

Corporation for improvements made to the real property.  Id. at ¶ 9 (App. 

066). 

• Bret took out several ads in farm journals publicizing his claim that Healy 

Ranch, Inc. lacked title, when he was attempting to stop the sale of the 

land.  Id. at ¶ 12 (App. 067). 

• Two weeks before starting the underlying lawsuit, Bret sent letters to 

Wells Fargo, First National Bank, Brule County Abstract, and the Brule 

County Register of Deeds alleging the Corporation didn’t have good title 

to Healy Ranch.  Id. (App. 067). 

• Bret intentionally put the Corporation in default on its outstanding note 

and mortgage with Wells Fargo.  Id. (App. 067). 

• Even though he was only seeking money damages in the underlying suit, 

Bret clouded the title to Healy Ranch by filing a Notice of Lis Pendens.  Id.  

(App. 067). 

• This Court affirmed the circuit court’s findings that Bret’s letters to the 

banks, raising questions about the title, were part of his malicious intent 

to interfere with the sale of Healy Ranch.  Id. at ¶ 16 (App. 068). 

https://www.westlaw.com/Document/I8d129108ff4911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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https://www.westlaw.com/Document/I362fc9acff2311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I362fc9acff2311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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• This Court recognized that the May 2017, lawsuit was more than twenty-

two years from the date upon which the underlying 1995 Warranty Deed 

conveyed the land to Healy Ranch, Inc.  Id. at ¶ 23 (App. 071-072). 

• Bret ignored the Partnership following the creation of Healy Ranch, Inc.  

Id. at ¶ 29 (App. 074-075). 

• The Partnership didn’t file any tax returns or pay any property taxes after 

1995.  Id. (App. 074-075). 

• Bret prepared a financial statement in which he did not claim a 

partnership interest as an asset, but instead claimed his shares of stock in 

Healy Ranch, Inc.  Id. (App. 074-075). 

• Bret sent an email to his brother in June of 2016, where he admitted that 

he only had a one-third interest in the Corporation.  Id. (App. 075). 

Healy, 2019 S.D. 56 (App. 061-079). 

Bret Healy’s Conduct—Post Healy I 

 After the Supreme Court decision in Healy v. Osborne, Bret continued to 

attempt to cloud the title and prevent the sale of the Healy Ranch Property.  (SR 

1111-1112, 1114, 1116.)   

 Bret was deposed on February 7, 2020 (SR 120-164), and the following 

statements are reflective of his continuing state of mind: 

• The Notice of Claim of Interest says it was prepared “by Bret Healy,” and 

he admits it.  (SR 124, lines 17-18.) 

• He says that his grandmother’s signature on the 1995 deed is meaningless.  

(SR 126.) 

https://www.westlaw.com/Document/Ic2943654a62811df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic2943654a62811df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I362fc9acff2311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I362fc9acff2311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I362fc9acff2311d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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• He continues to disagree with the Supreme Court concerning his 

Partnership interests.  (SR 127-128.) 

• He continues to disagree with the Supreme Court that he ignored the 

Partnership after the creation of the Corporation.  (SR 131-132.) 

• He disagrees with the Supreme Court’s description of his financial 

statement not showing a Partnership interest.  (SR 133.) 

• He claims the Supreme Court and the trial court ignored the documents he 

presented.  (SR 134.) 

• He disagrees with the Supreme Court and the circuit court calling his 

actions frivolous and malicious.  (SR 135.) 

• He continues his claim that he is a general partner of Healy Ranch 

Partnership, and that he has been since January 25, 1986.  (SR 138.) 

• He admits knowing that he has not received a K-1 from his Partnership 

since 1986.  (SR 141-142.) 

• He continues to disagree with Judge Giles calling the claim “frivolous from 

its inception.”  (SR 145.) 

• He continues to disagree with Judge Giles’s statement that Bret’s position 

was “so wholly without merit that it’s ridiculous.”  (SR 145-146.) 

• He says he can prove the Supreme Court is wrong when they said he was 

president of the Corporation for seventeen years.  (SR 148-149.) 

• He believes the Supreme Court—all five Justices—and the circuit judge 

had the information and didn’t look at it.  (SR 149-150.) 

• He continues to disagree with the Supreme Court holding that he bought 

the land from the Corporation on which he built his house.  (SR 154.) 
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 Bret’s state of mind continued right up to May of 2020, approximately two 

weeks before the hearing in which this current case was dismissed, when he 

emailed with the attorneys for the mortgage holder, Wells Fargo, and made 

allegations that when Healy Ranch, Inc. tore down a dilapidated barn, it had 

damaged Wells Fargo’s collateral.  (SR 1419-1421.)  

STANDARD OF REVIEW 
 
 The issue of costs, pursuant to SDCL 43-30-9, is reviewed on an abuse of 

discretion standard, which is whether or not there was “a fundamental error of 

judgment, a choice outside the range of permissible choices, decision, which, on 

full consideration, is arbitrary or unreasonable.”  State v. Delahoy, 2019 S.D. 30, 

¶¶ 21-22, 929 N.W.2d 103, 108-109.  But, an “error of law is never within the 

range of permissible choices and necessarily constitutes an abuse of discretion.”  

Field v. Field, 2020 S.D. 51, ¶ 15, ---N.W.2d---. 

 With respect to the summary judgment issues, the relevant facts are not in 

dispute, and questions of law are reviewed de novo.  Harvieux v. Progressive 

Northern Ins. Co., 2018 S.D. 52, ¶ 9, 915 N.W.2d 697, 700.   

ARGUMENT 
 

 1. Did Bret Healy file his January 25, 2018, Notice of Claim of 
Interest, claiming that Healy Ranch Partnership owned the 
Healy Ranch Property, for the purpose of slandering title to the 
Healy Ranch Property, so that he is liable for costs pursuant to 
SDCL 43-30-9? 

 
 In Healy I, Judge Giles awarded attorneys’ fees because Bret’s claim that 

the Partnership, and not Healy Ranch, Inc., owned the Healy Ranch Property, 

was frivolous and malicious.  On appeal, this Court affirmed Judge Giles’ award 

of attorneys’ fees, and specifically affirmed the frivolous and malicious nature of 

https://www.westlaw.com/Document/N616B7C400A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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https://www.westlaw.com/Document/Ie393ce607d6e11e9ba33b03ae9101fb2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_108
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https://www.westlaw.com/Document/Icfd83c60806411e881e3e57c1f40e5c7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_700
https://www.westlaw.com/Document/N616B7C400A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Bret’s claim that the Partnership, and not the Corporation, owned the Healy 

Ranch Property. 

 These holdings provided the trial court in Healy II with direct judgments 

as to the frivolous and malicious nature of Bret’s partnership claim, which claim 

Bret had used as the sole basis for filing his Notice of Claim of Interest.   

 The trial court errored by treating the cost statute, pursuant to SDCL 43-

30-9 as a separate cause of action, and by failing to appreciate the issue 

preclusion established by this Court’s ruling in Healy I.   

A. Applicable Law 

This is a dispute about how to apply SDCL 43-30-9: 

No person shall use the privilege of filing notices 
hereunder for the purpose of slandering the title to 
land and in any action brought for the purpose of 
quieting title to land, if the court shall find that any 
person has filed a claim for the purpose only of 
slandering title to such land, he shall award the 
plaintiff all the costs of such action, including attorney 
fees to be fixed and allowed to the plaintiff by the 
court, and all damages that plaintiff may have 
sustained as the result of such notice of claim having 
been filed for record. 

 
 1. Procedural law for attorney’s fees as costs, pursuant to  
  SDCL 43-30-9. 
 
 The starting point for the procedural review is SDCL 43-30-9, which 

provides that the Court “shall award the plaintiff all the costs of such action, 

including attorney fees” if the predicates in the statute are met (emphasis added).  

From a procedural perspective, the important distinction is that SDCL 43-30-9 

provides that the attorney fees are part of the costs, and that the decision is made 

by the Court. 
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 SDCL 15-6-54(d)(2) establishes the very specific procedure for the Court’s 

determination of attorney fees: 

a) The claim is made by motion.  SDCL 15-6-54(d)(2)(A). 

b) There are certain requirements that the motion must meet.  SDCL 15-

6-54(d)(2)(B).  When the Court reviews the motion filed in this matter, 

it meets each of the requirements, and the defendant has not objected 

and claimed that any of the requirements aren’t met. 

c) The adverse party has an opportunity, upon request, to file “adversary 

submissions.”  SDCL 15-6-54(d)(2)(C). 

d) After receiving the submissions, the court determines the liability for 

fees, and enters findings of fact and conclusions of law.  SDCL 15-6-

54(d)(2)(C). 

 2. Slandering Title. 
 
 The South Dakota Supreme Court laid out the rules and elements with 

respect to slander of title in Gregory’s Inc. v. Haan, 1996 S.D. 35, 545 N.W.2d 

488.  Only the first element of disparagement of title is at issue under the trial 

court’s ruling: 

To establish disparagement of title, it must be shown 
that publication of the falsehood: (1) was derogatory 
to the title to plaintiff's property, its quality, or 
plaintiff's business in general, calculated to prevent 
others from dealing with plaintiff or to interfere with 
plaintiff's relations with others to plaintiff's 
disadvantage (often stated as malice); (emphasis 
added) 

 
Id. at ¶ 12. 
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 3. Res Judicata. 
 
 The law in issue preclusion is set forth by this Court in American Family 

Ins. Group v. Robnik, 2010 S.D. 69, ¶ 15, 787 N.W.2d 768, 774, which language 

has been cited favorably by this Court as recently as Piper v. Young, 2019 S.D. 65, 

¶ 22, 936 N.W.2d 793, 804:  

Res judicata consist of two preclusion concepts: issue 
preclusion and claim preclusion.  
 

American Family, at ¶ 15 (citations omitted). 

 In American Family, the South Dakota Supreme Court favorably provides 

the following quotation from the U.S. Supreme Court to clarify the often-

confusing collection of issues described as “res judicata:”   

The preclusive effects of former adjudication are 
discussed in varying and, at times, seemingly 
conflicting terminology, attributable to the evolution 
of preclusion concepts over the years. These effects 
are referred to collectively by most commentators as 
the doctrine of “res judicata.” See Restatement 
(Second) of Judgments, Introductory Note before ch. 
3 (1982); 18 C. Wright, A. Miller, & E. Cooper, Federal 
Practice and Procedure § 4402 (1981). Res judicata is 
often analyzed further to consist of two preclusion 
concepts: “issue preclusion” and “claim preclusion.” 
Issue preclusion refers to the effect of a judgment in 
foreclosing relitigation of a matter that has been 
litigated and decided. See Restatement, supra, § 27. 
This effect also is referred to as direct or collateral 
estoppel. Claim preclusion refers to the effect of a 
judgment in foreclosing litigation of a matter that 
never has been litigated, because of a determination 
that it should have been advanced in an earlier suit.....  
 

Id. (quoting Migra v. Warren City School Dist. Bd. of Educ., 465 U.S. 75, 77 n. 1, 

104 S.Ct. 894).   

 Res judicata applies to “a point which was actually and directly in issue in 

a former action and was there judicially passed upon and determined by a 

https://www.westlaw.com/Document/Ic2943654a62811df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_774
https://www.westlaw.com/Document/Ic2943654a62811df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_774
https://www.westlaw.com/Document/Ib807d8c01d0711eaac0ee4466ee51240/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_804
https://www.westlaw.com/Document/Ib807d8c01d0711eaac0ee4466ee51240/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_804
https://www.westlaw.com/Document/Id5892b328e0811da897ab81415bd27c9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id5892b328e0811da897ab81415bd27c9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib807d8c01d0711eaac0ee4466ee51240/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6503e8989c9711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_77
https://www.westlaw.com/Document/I6503e8989c9711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


16 
 

domestic court of competent jurisdiction.”  Sodak Distributing Co. v. Wayne, 77 

S.D. 496, 93 N.W.2d 791, 794 (1958).  In that situation, the point “cannot be 

drawn in question in any future action between the same parties or their privies 

whether the cause of action in the two actions be identical or different.”  Id.   

 B. Analysis  

 From a procedural perspective, Healy Ranch, Inc. made all of the 

necessary submissions required by SDCL 15-6-54(d), and there were no adverse 

submissions that disputed any of the relevant facts.   

 The trial court’s error is in applying the law with respect to issue 

preclusion.  Recasting Bret’s arguments removes some of the confusion. 

 The Supreme Court has already held that Bret’s claim that his Partnership 

owned the Healy Ranch Property, instead of Healy Ranch, Inc., is both frivolous 

and malicious.  To make it clear what can’t be disputed, remove the confusion by 

using this description: 

Bret claims Mickey Mouse owns the Healy Ranch 
Property, and not Healy Ranch, Inc.  The Court has 
told Bret that it is malicious and ridiculous for Bret to 
claim that Mickey Mouse owns the Healy Ranch 
Property.  Can Bret file a new document, a Notice of 
Claim of Interest, asserting that Mickey Mouse owns 
the Healy Ranch Property, and not be held to have 
slandered title? 
 

 The issue is not whether Bret filed on time.  The issue is that he’s still 

claiming Mickey Mouse owns the property!  While this Court in Healy I said that 

it was not deciding ownership of the Healy Ranch Property (App. 070) (there 

could be boundary claims or title claims by others, for example), it did make one 

ownership claim clear.  Bret’s assertion that his Partnership owned the Healy 
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Ranch Property, and not Healy Ranch, Inc., is both frivolous and malicious.  

(App. 078-079.)   

 In that context, consider the trial court’s error in applying the law.   

 First, the trial court felt that it had only decided the statute of limitations 

issue, so therefore, it hadn’t decided whether title had been slandered.  (App. 

009.)  The trial court mistakenly treated the cost statute in the quiet title action 

under SDCL 43-30-9 as necessarily requiring the decision of a separate cause of 

action for slander of title.  Careful review of SDCL 43-30-9, reveals that this is not 

the case.  If the court grants the quiet title action, then the slander question is 

part of the cost analysis under the statute.  There is no statutory requirement for 

a separate cause of action for slander of title in order to be awarded costs 

pursuant to SDCL 43-30-9.  The trial court seemed confused in the hearing on 

that point (SR 1628), and that confusion is reflected in Conclusion of Law No. 3 

(App. 009).   

 Secondly, the trial court errored in ignoring that Bret’s position had 

already been determined to be malicious and frivolous.  In Healy I, the Supreme 

Court said that it wasn’t deciding Bret’s claim of ownership, when it discussed the 

statute of limitations in issue number one.  (App. 070.)  But, in the second part of 

Healy I, the Court did address one specific claim of ownership that being a claim 

by Bret that his Partnership, and not Healy Ranch, Inc., owned the Healy Ranch 

Property.  That particular claim the Supreme Court affirmed, as set forth above, 

as both frivolous and malicious.  As to that claim, issue preclusion requires that 

the trial court honor the prior ruling and find that a claim by Bret that his 

Partnership, and not Healy Ranch, Inc., is the owner of the Healy Ranch Property 

is a frivolous and malicious claim. 
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 Instead of applying issue preclusion, the trial court attempted to 

distinguish an indistinguishable reality in Conclusion of Law Nos. 4 & 5.  (App. 

006.) 

 Bret’s entire Notice of Claim of Interest is based upon a substantive claim 

that Judge Giles and a unanimous South Dakota Supreme Court have determined 

to be both frivolous and malicious.  The holding that the claim was “malicious” is 

the exact same element that’s required in the one disputed issue with respect to 

slandering the title.  Gregory, at ¶ 12. 

 Judge Smith is a fine jurist and a truly enjoyable jurist to appear before.  

But, his Conclusions of Law are diametrically opposed to the established body of 

law on issue preclusion and the effect of both Judge Giles’ and this Court’s 

unanimous ruling in Healy I.   

2. The twenty-two-year statute of limitations under SDCL 43-30-3 
bars Bret Healy’s claim of ownership made in his Notice of 
Claim of Interest that alleges Healy Ranch Partnership owns the 
Healy Ranch Property under deeds from November 21, 1968, 
and April 9, 1990.   

 
 The trial court did not error when it granted Healy Ranch, Inc.’s Motion 

for Summary Judgment regarding Bret’s claim of ownership asserted in his 

Notice of Claim of Interest.  Under SDCL 43-30-3, any claim against Healy 

Ranch, Inc.’s title of the Healy Ranch Property must be made within twenty-two 

years from the date Healy Ranch, Inc. acquired the Healy Ranch Property by 

deed.  It is undisputed that Bret did not assert a claim within twenty-two years of 

Healy Ranch, Inc.’s deed to the Healy Ranch Property.   

 The recording act portion (the twenty-three-year provision) of SDCL 43-

30-3 is not applicable to Bret’s Notice of Claim of Interest because he did not 

assert his Notice of Claim of Interest within twenty-three years of the deeds of 
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conveyance under which he claims the Healy Ranch Partnership owns the Healy 

Ranch Property.   

 A. Applicable Law 

 SDCL 43-30-3 states:  

Such marketable title shall be held by such person and 
shall be taken by his successors in interest free and 
clear of all interest, claims, and charges whatever, the 
existence of which depends in whole or in part upon 
any act, transaction, event, or omission that occurred 
twenty-two years or more prior thereto, 
whether such claim or charge be evidenced by 
a recorded instrument or otherwise, and all 
such interest, claims, and charges affecting 
such interest in real property shall be barred 
and not enforceable at law or equity, unless any 
person making such claim or asserting such interest 
or charge shall, on or before twenty-three years from 
the date of recording of deed of conveyance under 
which title is claimed, or on or before July 1, 1958, 
whichever event is the latest in point of time, file for 
record a notice in writing, duly verified by oath, 
setting forth the nature of his claim, interest, or 
charge; and no disability nor lack of knowledge of any 
kind on the part of anyone shall operate to extend his 
time for filing such claim after the expiration of 
twenty-three years from the recording of such deed of 
conveyance or one year after July 1, 1957, whichever 
event is the latest in point of time. (emphasis added) 

 
 Recently, in Springer v. Cahoy, the South Dakota Supreme Court 

explained that SDCL Chapter 43-30 comprises South Dakota’s Marketable Title 

Act, and the Court further explained: 

The stated legislative purpose of SDMTA is to 
simplif[y] and facilitat[e] land title transactions by 
allowing persons to deal with the record title owner. 
SDCL 43–30–10. SDMTA furthers that purpose by 
extinguish[ing] ancient title claims and defects [.] 
(citations omitted) Collectively, SDMTA functions as a 
curative act, a recording act, and as a statute of 
limitations. (citations omitted) (emphasis added) 

 
 2013 S.D. 86, ¶ 11, 841 N.W.2d 15, 19. 

https://www.westlaw.com/Document/N5E11F1000A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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 In Springer, the Court specifically analyzed SDCL 43-30-3 and affirmed 

that the statute of limitations regarding claims against marketable title is twenty-

two years:  

According to SDCL 43–30–3, marketable record title 
is free from claims that exist upon any act that 
occurred twenty-two or more years prior to the 
claim against marketable record title.  (emphasis 
added) 

 
 Springer, at ¶ 15, 841 N.W.2d at 20. 
 

 B. Analysis  

It is undisputed that Bret did not assert a claim until after twenty-two 

years passed from the recording of Healy Ranch, Inc.’s deed to the Healy Ranch 

Property.  Healy Ranch, Inc.’s deed to the Healy Ranch Property was recorded on 

March 13, 1995.  (App. 081.)  Bret asserted a claim of ownership to the Healy 

Ranch Property in his Counterclaim on January 10, 2020 (App. 082), and Bret 

filed a “Notice of Claim of Interest” on January 25, 2018 (App. 081), both of 

which are more than twenty-two years from the recording of Healy Ranch, Inc.’s 

deed to the Healy Ranch Property.  Bret even admitted that he failed to file his 

Notice of Claim of Interest within twenty-two years from the recording of Healy 

Ranch, Inc.’s deed to the Healy Ranch Property.  (App. 081.)  Lastly, in Healy I, 

this Court expressly identified that Bret failed to bring his lawsuit in Healy I 

within twenty-two years of the execution of the deed conveying the Healy Ranch 

Property to Healy Ranch, Inc.  (App. 071-072.)  Thus, the twenty-two-year statute 

of limitations described in SDCL 43-30-3, and applied in Springer, bars Bret’s 

claim of ownership to the Healy Ranch Property. 

https://www.westlaw.com/Document/N5E11F1000A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Because Bret failed to bring any claim against the marketable title of the 

Healy Ranch Property within twenty-two years, Bret attempts to manipulate 

SDCL 43-30-3 to provide a statute of limitations of twenty-three years.  However, 

Springer and SDCL 43-30-3, expressly address that the twenty-three-year term 

acts as a recording act, and it is only applicable if a notice of claim is recorded 

within twenty-three years “from the date of recording of deed of conveyance 

under which title is claimed.”  SDCL 43-30-3; Springer, at ¶ 17.  Bret does not 

dispute that he is claiming title to the Healy Ranch Property under deeds 

recorded in 1968 and 1990.  (SR 204.)  Therefore, for Bret to benefit from the 

recording act portion of SDCL 43-30-3, his Notice of Claim of Interest needed to 

be recorded within twenty-three years of those deeds—which required Bret to 

have filed his Notice of Claim of Interest by 1991 and 2013.   

At the summary judgment hearing, Judge Smith analyzed SDCL 43-30-3, 

and brought more clarity to why Bret needed to bring his Notice of Claim of 

Interest within twenty-three years of the deeds in which he claimed ownership to 

the Healy Ranch Property.  (App. 1030-1034.)  The trial court directed the parties 

to the inclusion of the dates July 1, 1958, and July 1, 1957, in SDCL 43-30-3, 

where the statute allowed anyone to bring such a notice of claim before July 1, 

1958—regardless of whether that claim was more than twenty-three years from 

the date of the deed under which the ownership interest was claimed.  In essence, 

the statute gave a claimant the opportunity to file notice of their claim for one 

year—regardless of the time between the notice of the claim and the deed under 

which they are making the claim—but then after the one year, claimants to 

property were required to bring notice of their claim within twenty-three years 

from the date of their deed that they claim gave them ownership of the property.  

https://www.westlaw.com/Document/N5E11F1000A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Judge Smith summarized this logical interpretation at the summary judgment 

hearing: 

Basically, when the legislature did this, they said "get 
your old deeds noticed." And that to me is a clear 
indicator as to where this starts. These facts are not 
contested.  That means that the very latest that the 23 
years would have started was 1990, and that wasn't 
met and therefore the claim fails. And if that's the 
case, we don't need to get to any of the other issues. 

 
(SR 1033.) 

3. The doctrine of res judicata bars Bret Healy’s claim that Healy 
Ranch Partnership owns the Healy Ranch Property.   

 
 The trial court did not reach the question of res judicata as to Healy 

Ranch, Inc.’s Motion for Summary Judgment, because the Court granted the 

Motion for Summary Judgment on the basis that Bret’s claim was barred by the 

statute of limitations.  However, “[i]f there exists any basis which supports the 

ruling of the trial court, affirmance of a summary judgment is proper.”  Zochert v. 

Protective Life Ins. Co., 2018 S.D. 84, ¶¶ 18-19, 921 N.W.2d 479, 486.  Therefore, 

the doctrine of res judicata provides another basis which supports summary 

judgment to Bret’s sole claim in his Notice of Claim of Interest—that his 

Partnership, and not Healy Ranch, Inc., owned the Healy Ranch Property.   

 In Healy I, as previously described in this brief, this Court affirmed Judge 

Giles’ award of attorneys’ fees, in which Judge Giles issued Findings of Fact and 

Conclusions of Law as to the frivolous and malicious nature of Bret’s claim that 

his Partnership owned the Healy Ranch Property.  Bret’s claim under his Notice 

of Claim of Interest would require relitigating the same alleged ownership 

interest that this Court affirmed as frivolous and malicious. 

https://www.westlaw.com/Document/I9596fea0fefa11e8a573b12ad1dad226/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_486
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 Bret’s own deposition testimony further supports that issue preclusion 

bars his partnership claim to the Healy Ranch Property.  Bret continually stated 

that he disagreed with the Supreme Court’s and Judge Giles’ decisions in Healy I, 

and that the Supreme Court and Judge Giles ignored documents that supported 

his partnership claim to the Healy Ranch Property.  (SR 127-135, 149-150.)  While 

Bret is within his right to disagree with a ruling, the doctrine of res judicata 

precludes him from continuing to subject his family, and Healy Ranch, Inc., to 

the same frivolous claim in different legal forums.  

CONCLUSION 
 
 The substance of Bret Healy’s claim, that the Partnership owns the Healy 

Ranch Property, was decided by Judge Giles and this Supreme Court in Healy I.  

Bret knew his claim was frivolous and malicious when he asserted it, and he 

persisted in that assertion through the current litigation.  The costs statute in 

SDCL 43-30-3 is to stop this type of behavior.   

DATED this 16th day of October, 2020. 
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SCHOENBECK LAW, PC 
 
 

By: _/s/ Lee Schoenbeck____ 
    LEE SCHOENBECK 
 JOE ERICKSON 
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    lee@schoenbecklaw.com 
 joe@schoenbecklaw.com 
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

ZS
COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT

)
HEALY RANCH, INC., )

) 07CIV. 19-71
Plaintiff, )

)

V ) NOTICE OF ENTRY OF
) FINAL JUDGMENT

BRET HEALY, Individually and <1/b/a )
HEALY RANCH PARTNERSHIP, )

)
Defendant. )

TO: DEFENDANT ABOVE- NAMED, AND HIS ATTORNEY, ANGIE J.
SCHNEIDERMAN

NOTICE IS HEREBY GIVEN that attached hereto is 3 cOP of the Final

Judgment Voiding January 25 2018, Notice of Claim 0fInterestFiled by Bret Healy in

the above-entitled action, the original of which W3 filed in the of?ce of the Clerk of the

Circuit Court of Brule County, Chamberlain, South Dakota, OI the 27th day of August,

2020.

Dated this 21 day of September, 2020.

SCH OENBECK LAW, PC

BY /ii Lee Schoenbeck

Lee Schoenbeck
Attorney for Plain???

P.O. Box 13 25
Watertown, SD 57201

(605) 886-0010

CERTIFICATE OF SERVICE

I; the undersigned, hereby certify that I have served 3 true and correct cOP of the
foregoing Notice 0fEn try 0fFinalJudgment, along with 3 cOP of the FinalJudgment

1

Filed: 9/2/2020 3:52 IN CST Brule County, South Dakota 07ClV19-000071

APP. 001
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Voiding January 25 201 8: Notice of Claim 0fInterestFiled by BretHealy OI the
following:

Angie J. Schneiderman
Moore, Corbett, Heffernan, Moeller & Meis, LLP
P.O. Box 3207
Sioux city, IA 51102
Attorney f0r Defendant

via electronic service this 21 day of September, 2020.

/?1 Lee Schoenbeck

LEE SCHOENBECK

2

Filed: 9/2/2020 3:52 IN CST Brule County, South Dakota 07ClV19-000071
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

ZS
COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT

)

HEALY RANCH, INC., )
) 07CIV. 19-71

Plaintiff, )
)

V ) FINAL JUDGMENT VOIDING
) JANUARY 25 2018, NOTICE

BRET HEALY, Individually and <1/b/a ) OF CLAIM OF INTEREST FILED
HEALY RANCH PARTNERSHIP, ) B BRET H EALY

)
Defendant. )

The Court having entered 3 summary judgment in this matter OI June 9; 2020,
and subsequently having the parties argument OI att0rney?s fees costs, pursuant to
SDCL 43'30'9> and having received 3 Stipulation to Dismiss the count entitled

? Defendant?s Slander of Title,? and this having completed all of the matters pending

before the Court OI this matter, it is IIO hereby

ORDERED, ADJ UDGED, AND DECREED that the summary judgment signed OI
June 9; 2020, is incorporated by this reference, barring Defendant?s claim to the

PI'0P?I"[y at issue, which is legally described below, based upon the statute of limitations
under SDCL 43-30, and the Defendant having failed to record 3 Notice of Claim of

Interest within twenty-three years from the date of recording of the deed of conveyance,
under which the Defendant claims title to the PI'0P?I"[y at issue; it is further

ORDERED, ADJ UDGED, AND DECREED that this Judgment shall be recorded

in the Register of Deeds office for Brule County, South Dakota against the real estate set
forth below, H PF00f that the Notice of Claim of Interest of January 25 2018, filed by

Bret Healy against this real prOPeI'tY is void;

The Northwest Quarter; the Northeast Quarter; and the

Southeast Quarter of Section Twenty-Nine;

Lots One) TWO Three, Four and Five and the South Half of

the Northeast Quarter; the North Half of the Southeast

Quarter; the Southeast Quarter of the Southeast Quarter;
and the Southeast Quarter of the Northwest Quarter of

Section Seventeen except 3 parcel of land located in the

Southeast Quarter of the Northeast Quarter and the

1

Filed: 9/2/2020 3:52 IN CST Brule County, South Dakota 07ClV19-000071
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Northeast Quarter of the Southeast Quarter of Section

Seventeen H recorded in Warranty Deed recorded by
Microfilm N0. 93-291;

The East Half of Section Twenty except Lots Three and Four;

Lots Three, Four and Five and the Northwest Quarter except
Lot RH 1 and except Lot RH-2 in Section Twenty-Three;

Lots One) Two Three; and the East Half of the Northeast

Quarter; the Northwest Quarter of the Northeast Quarter
and the Northeast Quarter of the Northwest Quarter, Section

Twenty-Two;

All of that Part of the Northwest Quarter lying North of the

right-of-way of the Chicago, Milwaukee, and St. Paul

Railroad in Section Twenty-Six;

All located in Township One Hundred Four North, Range

Seventy, West of the Fifth P.M., Brule County, South Dakota

(less rights of WH of record);

it is further

ORDERED, ADJ UDGED, AND DECREED, based upon the Stipulation of the

paI"[i65 that the count in Plaintiffs Complaint for Slander of Title is dismissed without

prejudice; it is further

ORDERED, ADJ UDGED, AND DECREED that the att0rney?s fees requested in
Plaintiffs Motion for Costs Pursuant to SDCL 43-so-9 3I? denied; it is further

ORDERED, ADJ UDGED, AND DECREED that costs should be taxed against Bret
Healy, and to the prevailing Party, Healy Ranch, InC., in the amount of

$_ 1_2Q9_-72

B THE COURT:

S ed 8/27/202 123573 P

Attest:

bl SO15/LI/LULU
TLIDIIA

Sparks, Denise ?BI1EiH{TsTn_iiE???????
C|er|<lDeputy Circuit Court Judge

Filed O|'1 08/27/2020 BRULE County, South Dakota OTCIV1 9-000071

Filed: 9/2/2020 3:52 IN CST Brule County, South Dakota 07ClV19-000071
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

ZS
COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT

)

HEALY RANCH, INC., )
) 07CIV. 19-71

Plaintiff, )
)

V ) JUDGMENT VOIDING JANUARY 25
) 2018, NOTICE OF CLAIM OF

BRET HEALY, Individually and <1/b/a ) INTEREST FILED B BRET HEALY
HEALY RANCH PARTNERSHIP, )

)
Defendant. )

The Plaintiffs Motion for Summary Judgment, having COIII OI for hearing

before the Court OI the 4& day of June, 2020, in the third ?oor courtroom of the

Davison County Courthouse, Mitchell, South Dakota, before the Honorable Patrick

Smith, and Plaintiff Healy Ranch, InC., having appeared through its attorneys, Lee

Schoenbeck and Joe Erickson; and the Defendant Bret Healy, individually and <1/b/a

Healy Ranch Partnership, having appeared individually and with counsel, Angie J.

Schneiderman, of Sioux Iowa; and the Court having listened to the argument of the

parties and reviewed the filings with respect to Plaintiffs Motion for Summary

Judgment, and Defendant?s Motion to Join OI Dismiss, it is HO hereby

ORDERED, ADJ UDGED, AND DECREED that summary judgment shall be

granted for the Plaintiff Healy Ranch, Inc. because Defendant?s claim to the Prop?rty at

issue, which is legally described herein, is barred by the statute of limitations under

SDCL 43'30'3> and Defendant failed to record 3 Notice of Claim of Interest within

twenty-three years from the date of recording of the deed of CO I1V?y3 under which

Defendant claims title to the PI'0P?I"[y at issue;

Filed OH 6/ 9/2020 BRULE County, South Dakota OTCIV1 9-000071
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it is further

ORDERED, ADJ UDGED, AND DECREED that this Order shall be recorded in

the Register of Deeds? office for Brule County, South Dakota against the real estate set

forth below, H PF00f that the Notice of Claim of Interest of J anualy 25 2018, ?led by

Bret Healy against this real PI'0P?I"[y is void:

The Northwest Quarter; the Northeast Quarter; and the

Southeast Quarter of Section Twenty-Nine;

Lots One) TWO Three, Four and Five and the South Half of

the Northeast Quarter; the North Half of the Southeast

Quarter; the Southeast Quarter of the Southeast Quarter;
and the Southeast Quarter of the Northwest Quarter of

Section Seventeen except 3 parcel of land located in the
Southeast Quarter of the Northeast Quarter and the

Northeast Quarter of the Southeast Quarter of Section

Seventeen H recorded in Warranty Deed recorded by

Microfilm N0. 93-291;

The East Half of Section Twenty except Lots Three and Four;

Lots Three, Four and Five and the Northwest Quarter except
Lot RH 1 and except Lot RH-2 in Section Twenty-Three;

Lots One) Two Three; and the East Half of the Northeast

Quarter; the Northwest Quarter of the Northeast Quarter
and the Northeast Quarter of the Northwest Quarter, Section

Twenty-Two;

All of that Part of the Northwest Quarter lying North of the

right-of-way of the Chicago, Milwaukee, and St. Paul

Railroad in Section Twenty-Six;

All located in Township One Hundred Four North, Range

Seventy, West of the Fifth P.M., Brule County, South Dakota

(less rights of WH of record).

it is further

2
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ORDERED, ADJ UDGED, AND DECREED that costs should be taxed at the

amount of $_

B THE COURT:

Attest: ed 6/9/202 122132 P
Miller, Charlene

Clerk/?Deputy
7

\?}n "F5" _/__?L_i______
{W 1% Hon. Patrick T. Smith

? Circuit Court Judge
'?):?,, @?l

3
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_?.) " . 1?.  Filed
in - Br-ule County ill-15? Recorded an 1/ 25/ Z245

%Y*7??P?i?@ . Transaction 102779
; 1;? Docume F15

.? ~ B0Ok?1?.;( G1
Pag '?:':\' (a P3555 RE Fee $ae.aa

J
I3 I

Elaine Reimer Register of E!-

; 5173

L
7

none: OF cum of mxjznnsr

srmror sbum-nA1<crA, )

OOUNTY OF

?wom    .

"'l'hathe_Bns??1IlAknow"

2 ?11m'_he  Notice of of  _to  hi with SDCL ? 4'5-'36_i5.,

V- he ma seam bythig; mm ot-?Claim oflnwrcst is as

The   ?le Northeast andjhe Qiartey of Scc?on

Twenty- ?
um One, 1w, Tum, Four  Five in an som Halfufthe Nbrlheast Quartey; m?

Northjhlf ofthu Qpnruy; me Southeast Quarter bf the Southeast Qujqrter;
the Southegst Quarter of the Northwes't'QIa'rie1_- nt'Sb??i0n eirpept n~ li?jreel

Eff-TE H S?ou?_1eut Quarter of th? Northeast Quartet nd the Nnr?lcast Quirlerof
sMl?l?I8?>Q!Ill't?l?0fS'GBl??f|l!sQVQI_l?lOlI$8I Warranty Deed  by '

'l?h:EnstI-Illfofsectjn n-'!_?wLe_nty  Lot? Thne and Fopu-

M- Thw?, Fair -ii Fav and th KEEIEZ Quarmr?iupt Lo kn exqep
"in Section Twenty-

14?; One, Two Threc; mi the jg?: Balfol? on Northpasi Quarter; the ~;m;.',; Quii-{era

the No:-than Quarter and the Northeast Qugrt?r of?ue Northwest
.

Ajlo?luyt pm-'??r':|;= npnmmaqubrm MPG N011! ,0! (lie rlglit-of-w'ay of ?a?
._MilWg'\1kee, ind SI.? Paul Rnilrond i||'Sec?<m

All mu ii. frmmmp. Que uuarai rang lmm-, Range Sqv?niy, wm 3: the mm. P.M;{ ? ?

BrIlIeCon_|ty; South Bgkntp (Ins tight of?viay?u?-

4.' mm. of?iq claim is  wmm,  man '12_,199_s and moulded wi?uhe we

County Rcgisurpf-Deeds o1yMu:fch*?l3, 199$ 11ylMi9m?lm_Nn. 95-179 is notvalid.- Pursuant
25, 1986 Agreemam, whiglivis  hereto, D?kmde Heal? tm11s_i1?u1cd~;a? her? mugs: in

?7**r*W?HW?W)T50 IN CST Brule County, South Dakota 07ClV19-000071
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Thus, atthetitneofthe

wawa'parma:in?|epmman?_:ipandDeLoude1-leigly  isnntpanof
- ."1wd*===1~.=?"~=?f#1i=.P=i*=\==1=iiv b\!#>ih==--

f<>'v=1u='~=<1?1=.
ku?w_pe1pmHe=1y  the  A:

Dbt?? . ?fJam;u?;2o1s;_~= ?
Y 7 ? mi i

' b,A1iorA1  ?-
)"

' Y Cpurrrvpr mwnz *- ? ;r:a

?11{_'as_y'q;Jqnnary, gm  ipgme    Nomi; ,PuBli'c; pemqsuy ?

nppeaied?B1_v$;Huly,   whose imm?_  mthe ?within
he  ?e tbs imposes ?ue;-gig wnt;zi_ri=d_? <

?=;'j_?;"' gW??'_.; , -'   _
J .'?1:?-i-?Ti- V My_crm\mi:sion 7."~?{l?- 3'01??

- ~1a@:5?:;;X\?E..'?.@}?&m?.r;; -

- ' -V "! 1?-. .4-1 4:

Filed: 5/27/2020 5:50 IN CST Brule County, South Dakota 07ClV19-000071
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1_\'eRzauxu'
L

. .--mg? is F?. aqreem?sqt betiwee? Delbnde Heqiy I Mars _?Q
i
1

? >Hea1?..: 't-h? ' partners 6; Healy Iian?h Rartnershin RG .Bn:t
I

? v1_:- '3'-vRabe1.f_t_ yiiealy 1- pa?sed; away, ievaviixq ?all \

that his jha? ltd  }\;I.? kwiie V H,9&i.?; wh i bloulii . incl??a ?r- E

-,inte?est in the
g':a;-cwner?hig . ;- 4

wstmzas , ail pa-rt wish ?0 ?terminate
any gm- all nr,evi<Su .

' , VPirt-.ners?i1'ip
aqreements , and .1

- all pa?ties wi sh ic bake "act
that '\- he-16 '

preserve " tbs
Bealyx Ra_nch- as Al

'en5.tity' S tliat it ma!
be  ?passed \ I

or to future qen?raitions
of

the? Healy ?s-mi Ly: and
I
i

'1'_HERElE? it is
the desire lof Dalqndre ?rmly-

Mar? ?m'
H?alfy?

and Bre_ Healy fl: mgke the fol aclreement .
f

A11. parties !?KI?\OVl1 edge \ theY have had the (1!5DOIt?11i?

C ?obta?.n independent leqal "counsel a?dldr , to ' consult \-ri- whps-
L

QVSI
t.'he desire -concerninq thi s agreement? ?nd th t$B enter

I

into
this aq|i?e?men( with 'the

inteiui
that i? ,?r'>j

not on1 them-
\

selve?. but as- iheir heirs and gs$ iqns and thlat? Chi} EZ.qI'??Y\'l

.
RE aria ?all previou? partnership >arrz.-eex-rents .

L 5 full
?nd cqxixple- liquidation of h?_ 25. iritere lat ._-

Heady R:- Parc:?g_r_ship _&? alny qw- ?.;1e1:?'_'7ir?dj.vj.?|: ")v ?

Robert Healy 01
N=h:y_ 1 Del?nd?_ I-?1ea?!.y,'> - beceiwe tale- ,1

-

Filed: 5/27/2020 5:50 IN CST Brule County, South Dakota 07ClV19-000071
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551105-iiq ? for; ten Years;

,~-- 7 saao .06 ?er41abnth.' -

fb) Th? __ right ab live gt, IT c6a.t E9 the? Flea  l
Ranch? in A home which"$h_e currently occupies .

*A11?" upkeep on Ltha ?hom vii} ;_be the I
tesp??ii?i?ility? of the Heal-y. Ranch ?nti'tY_I .1v

Delond? II-l?alyl' 5 -chi ldran mjanimougly ? agree
that . "she is ?no. longer _'.abJ. ?? GBT sq":
herself, .th,_e such riqhts?s11a1-3., tern\i';\ai;? .

'_c)' . I?B?_'- ki??1uding' ';u1_=?.l prei?i s'e_5? 1_
"P!'6?_?.|r? but excluding heghzh _ insurance) 1

upi 1 itiea; ?(fw}:ic:'h- _'_a1:ei1-:9, i:'_a 1: ' "fus-
"oil water ana  a?1'ectric'it}'I)?,' and such _ produce

7dr. ' meat ' as.s1- sha 1 neecj and) E- shall ' he_
produc?d on~1:h? farm.-

.1 2812!}! for am; abcav? Set O\l bene?it? , Dellpnde \??ea"ly~

- shall releasg 411 ti?1?e and "interest she has sq (aha . ' Pa

qsse_t's as fof n;??mbez_ ii. i?ss} this I veins:
5 c?>ngp).'- ?q1r?.j?_ing

V  _:.j.

A soar; . ts is poapible all gaities ?will sign any anti all
dobuments ?0 mplk??ut this] 4/?lreemerp ind 12 r?mov? Delon?e Healy

the P?.?:tnerahi;? _1bans . ' It is the intent of this aqreemen?: '-

and the parties? that ' Healil ?B ?Longe D8 liable for al'l
debts Qf E1 pertnefship from GT Gate Qf this iqzfenement 1-

fanu ope ;r.'at_i-on V Ann Healy ma Bzet Healpy aqre? ?0 hold.

Delonde Healy har?l?ss Eff indemni fy - 31].] parcners?in

deb?s , claim? ' ma 1-iabiliti?s 're.gard_J.e- Of wti?xilhez:-K ciebts ,
_c1;a?h\ and. liabyi-1iti_es'

F11 In- ?krmw ?includ,i.p,';' claims against

Delonde ?ealy based. upon. her ?ow "fault '01 neajl iq?;ic?_ .

Filed: 5/27/2020 5:50 IN CST Brule County, South Dakota 07ClV19-000071
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z? 'a't A.- time,?-h ?e ?ealy. shdu-1?d mbv? from em" ,fa:_nij

., s?elaa
she?

?1?1_ lose vihatey/er be_ne? its
she wgxild ?ha"ie fecgived _ '

f_ro1 iivipg tn; ?fei;?rvs}:? ?i1_1c1- min insdpanc? I ~ut;.-

and ?_.'ik ben'e"fit$_ fa set -pm; in Sy?otion 1; bi": c T?VbQ- .;;1=h?Gl_;

{?e .1?as?.!:\ as Out
irr Sectiun

I?I'a- s>1?a v'conj:_ivn\

Th? Payme?ts
'

the? night
to? 1'.i? or

the _f?!m "ffee and
ireceive the ?th?f jbeqefius? as otherwi?e 5e_i':"ou herein snail.-"

Vex'i's foi:
a maximum? qf

ten years and tel-
gears?

from
this_

date.
P? \:he'

end of that; p?riod if {he .par1::i.'e C311 - are

iqhgements - for ilse o??- the home - other
M bene?'i?s 1= n?_1?:>n:

c?_ be mad
_at:?

terms w? parties agrg?, 16;

The cash. -' @i\ Dglonde Heily s+ha? - paid ? by ?}?the

ne?ly Farm, _ ?P$ratioh
_&

?1ong as
it shall exist whe the E '

paitfxership 1? corporation Q .Qth!= l?qdl en t ity L If ,
majoiri by dz

the assets of the ?galy farm ?ope'ration thpouqh ? whatever leq?l

entity it dperac?s ,_ an ?ransf?rre?
?I.

501d; ? 1-Lien ' nambun $haI l,

be placed in escrqw
?.uf??'<:ieri't: :0 sima th? ; ema ininy _amO1.l

-
under se?gion II

a) _a . fi?nancial >ix>\sv'titu'tion? approved mi,

Delomie ? H?a1y. If the farm bpera-tsion 511:1 ceas to?exist 1:-

5 !' w\!
amount 5 owin- be1c'ma? _n??.-=1 1y~ II

a) c?nnbt

b? Paid @11
such_ ? i>?LY?1le ?.= shall

remain viil 1 ?b P?ig' by

Ma; Ann I-lea p'er_?bnai1y .

The right 36 '1i{&e'_ the home, '8 the nther benefits?
as set

out
in Section ?III b ?*1; above sh?ll exist ??? ten

years_ unl?ss

Filed: 5/27/2020 5:50 IN CST Brule County, South Dakota 07ClV19-000071
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the Healy farm
?hether ?an. partnership ;_ ' cor?bration {V 101;

any other-. 1ie?9a1. ?nti ty _sha_l1, exist  _at - Q?iqh
time sug:h

bgnefits V will 1  ?e? fniina?e .> '

Delond?l B?aiiy ?qree?? that ~i'n At!- c?se
Pf

?shef 1:"
?the

?9a1_!m? tb ' her, ?
qse

bf zh? hdm arid all; ?ihe pthei
ben?fi ts

??hall termingte ~;mea1=a@1_y?.
D? I 'H?a_1y" inc- ,_ _

in the ' farm ?artner.shi?
' and ED 'deB? '_ Delionde

H?a w.
Robeit >1-l?aly DI Mary Ann Iie?ly kballv itevrmin?lte ?- .I?3e_1ovn

It is - the im:ez{?' 6:
a?1 cn? parties mm: ianir ir?1;erest_,: ?of

Deiond? He?ly in Healy 'Ran_c ?pa.- Q1 terns ?> this:

' aqr?em?xii: - s>=_<:<>m51e?eiy*?rVan3f?r:??" l'aa?e??'13;*?"<;a"?, area-*
fa-.;-;-

effedtive wit? the,? ji?i:e>- vtl1i agreeinergt because he s?all
>b th?

pezjson Jgespozisibie for the op'?ra_tic>
of the _ Business a'n?i En

Paym?ht bf ,a11 ' the ?be?ef-its V hereunder as
10h? 5 the ogefa t: i a

exists .'

.311 parties admit to having - xec?ived a fun -
and , comgiiet.-

disclosure
of tn? BSSQE an? the -deb_ts'n6fH the I- Fafm Par't.ne'J:?

ship ?s 95 the-
da1_:

of
Robe?: nealy f s ? aeau1,1 Novgmbej V

1985.

All parties agye? 1- thiis
is 3

*-;m' J
ai_ C<.)Illpl8C?

agreeguent _beI'l:v;een' Y
ind

that tiris $upers???s'; aAa k terniinaizes Y
??i'

and all prio1r"';;ari:n'e1v- agzeelriehts , If @- Aagteernerf
to?

4
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modifX this ?hbd1d eiier he made, it
must

be dqne jin uritiinq 7an'd .
1

sighed b both Parties .' l

? this 3-
of Jan?1azY.- 1956. '

B?l1}\n?e ?e?ly ~1

Bret J.? "Be- '

' St?t? ?o South Dakqta ':
L

:ss,
County of Btu]. \

an this the 2-?Zl d6. of - Jinu?ry .~ 1986, before m?, .i:h
undersigned o?ficer, i fezsonal ly 3PPeiI_e.d De1onde- Healy . > ?0?

{~ satisfactorily" Proven to b8 {I Petscn whose . is
.  -:subscrib'ed 1:0? - ithe . insgrqment and 1 - 1

executed H3 for the Purposes. thezgin cc_11taingd.' |

In "Witness- wher?of ? hergu?to s?t 4. hand- a_nd. official seal. !

' (l?otary Seal) Kg we-

?uM.== .F!;'_ib1 $6 5 I Uta
A

. commi s sion expires ?zi/?_2 ?

staye of ?South .Dakota: L
18s

Gaunt} of Brule
Y
Y

O this m? 22 232$ 0.f January I " 1906) b?fofek HIE t?e >

unders igned offi,cer_,_ PE; onally aPPe?red I-Ia ry l-[QB know to
1

[ '02 satisfacta:;1y proven to be _the'.- person _.whos name is;
subset ibed 1: ?1:1 within ins trument and acknowledged that Sh?

exgecuted the_ same ?0; ?11 Purposes therein contained ._

I1 Wicngsb m?z?bf '1 hereunto ~se?:? haimd qfficial seal.
I

Filed: 5/27/2020 5:50 IN CST Brule County, South Dakota 07ClV19-000071
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' (?dtary Seallh

_~80tary. gulp 15 buff?
_M commission? expizez- L

Stat:-E ' of; Squth Dakota :
?B'

Cbunty 1 Q: Bi:'1_i
1

Qn I? .t?is 1:1 ha? of; - 1_ss-s, b?fore? ~ me , the
undersigged ??:1? ?5 %son'a11-y "appeared Bret J. _ Real?? XIYO to

51 or .satis?a?'tori1y prove; ;to _be'?_ the? person "whase ?am? is sub".
?cribed to the within instrument _an gcknow} gdged? 'th;'1: she ete-

~:,:u>t the for ._the" purposes thereip contained .
In-W_it;1j1e_s'as I her?unto set N hank and " offi? sue?l ..

(No?;?a; Seal)? Q "- oh. Bi
.?.1

Hl?lb?f ;C i Ba?ota
K commiss ion exp;i.res ?7 7*"  --I

Filed: 5/27/2020 5:50 IN CST Brule County, South Dakota 07ClV19-000071
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
SS

COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT

BRET HEALY, CIV. 17-

Plaintiff,
MEMORANDUM DECISION

V AND ORDER ON
DEFENDANTS ? MOTIONS FOR

MARY ANN OSBORNE, BRYCE HEALY, SUMMARY JUDGMENT

BARRY HEALY, HEALY RANCH
PARTNERSHIP, HEALY RANCH 1NC., and
ALBERT STEVEN FOX,

Defendants.

FACTS AND PROCEDURE

A Hearing W3
h?ld

O the Motions for Summ??? Judgment in this matter O September

22, 2017 at the Brule County Courthouse. Plaintiff, Bret H63?1 aPP?8.1'e by and through his

counsel, Steven Sandven. Defendants, M91) Ann Osborne and Healy Partnership; Bryce Healy,

B9- Healy, and He?ly Ranch Inc-; and Albert Steven Fox app?ared through their counsel, Jack

Hieb; Lee Schoenbeck; ind Kara Semrnler.

The following facts 31 undisputed:

1 The legal description of the land in dispute is legally described Z follows:

The Northwest Quarter, the Northeast Quarter, and Th Southeast Quarter of Section Twenty-

Nine;

Lots One, TWO Three, Four and Five and the South Half of the Northeast Quarter, the North

Half of the Southeast Quarter, the Southeast Quarter of the Southeast Quarter; and the Southeast

Quarter of the Northwest Quarter of the Section Seventeen except 3 parcel of land located in the

1
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Southeast Quarter of the
Northeast

Quarter and the Northeast Quarter of the Southeast Quarter of

Section Seventeen as recorded in Warranty Deed recorded b micro?lm No. 93-29 1

The East Half of Section Twenty except Lots Three and Four;

Lots Three, Four and Five and the Northwest Quarter except Lot RH1 and except Lot RH-2 in

Section Twenty-Three;

Lots One, TWO Three; and the East half of the Northeast Quarter; the Northwest Quarter of the

Northeast Quarter and the Northeast Quarter of the Northwest Quarter, Section Twenty~Tw0;

A1 of that Part of the Northwest Quarter lying North of the right-of-way of the Chicago,

Milwaukee, and St.
Paul Railroad

in Section Twenty-Six;

All located in Township One Hundred Four North, Range Seventy, West of the Fifth P.M., Brule

County, South Dakota.

2. Parts of the Ranch have been in the Hea- family since 1887. (Recorded Deed; Plaintiff

Complaint Ex. 1)

3. In 1972, 3 General Warranty Deed W? recorded providing, ?Robert E. Healy and M813

Ann Healya husband and wife, and Grandmother DeL0nde deeded pr0p<'>1' I ?The I-

Ranch,? 3 Partnership consisting of Robert E, I-Iealy and Mar)? Ann He8~1 j?im1y, and

DeL0nde Healyn (Plaintiff S Complaint, wmanw Deed Record, Ex. 12)

4. On January 26, 1986, DeLonde Heal}/, Bret I- and M917 Ann Osborne entered into

an agreement to OTC 3 n6W Healy Ranch Partnership. (P1antiff? S Complaint, Ex. 13)

5 Grandma DeLonde W8 given 3 First Right of Refusal for the original three quarter

sections of land that WCI purchased from the steps of the Brule County Courthouse in

1938. (Plaintiff S Complaint, Ex. 14)

2
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6. On January 31, 1989, Grandmother DeLonde deeded her remaining interest in the land to

Bret Healy, although this deed W8 I16V6 recorded. (Plaintiff S Complaint, Ex.
'

7)

7. In July of 1994, M3- Ann Osborne executed IRS form 2553, stating she WQ 100%

OWII of Heal? Ranch, Inc. (Plaintiff Complaint, Ex. 20)-

8 On August 1 1994, He?ly Ranch, Inc. W3 incorporated in the State of South Dakota.

(Plaintiff S Complaint, Ex. 21)

9. Title Insurance in December of 1994 showed that all of the land covered in this action

W3 owned in 3 Partnership consisting of Robert E. Heal)?, M3- Ann Osborne and

DeLonde He%11 (Plaintiff s Complaint, Ex. 22>

10. On March 13, 1995, Mal- Ann Osborne executed 8 deed transferring the land from Healy

Ranch Partnership Y Healy Ranch, Inc. (Plaintiff S Complaint, Ex. 30)-

11 Also OI March 13, 1995, Security Union Title Insurance Company issued title insurance

with Tri-County State Bank H the insured. (Plaintiff S Complaint, Ex. 31)-

12 Bret Hea1Y OI behalf of Healy Ranch, Inc-, S3. and signed the 1999 Mortgage 1

Marquette Bank (Bret? s depo. PP 71 :15-17; Bret? s depo. Ex. 9; Ex. G I0 Aff. of

Schoenbeck).

13 In the 1999 Assignment of the Rents ? Marquette Bank, Bret O behalf of He211 Ranch

Inc? signed the document Where Healy Ranch Inc. assigned the rents from the He?ly

Ranch land to Marquette Bank. (Bret?s depo. PP 73:16-21 2 Bret?s dcpo. Ex 10; Ex. H to

Aff. of Schoenbeck).

14 In February of 2000, Bret purchased 3 one-third interest in Heab? Ranch Inc. (Bret?

depo. PP 41 :8-11; Bret? depo. Ex. 2)-

3
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15. On the 2002 Mortgage to Dakota State Bank, Bret signed, O behalf of Healy Ranch, In0-

placing 8 mOITgage OV the Healy Ranch land. (Bret?s depo. PP 74:24-75: 1 1 Bret?s

depo. Ex. 1 >
Ex Ito Aff of Schoenbcck).

16. On the 2003 Mortgage to Dakota State Bank, Bret, OI behalf of Healy Ranch, IIIC signed

placing 2 m0ITgag? OV the I-Iealy Ranch land. (Bret?s depo. PP 77: 12-22; Bret?s depo.

Ex. 13; Ex. K { Aff. of Schoenbeck).

17 On 8 2005
Mortgage

K Wells Fargo Bank, Bret, OI behalf of I- Ranch, Inc? signed ?

mortgage T Wells Fargo 3 President ofHea1y Ranch, Inc. In this document he g3- all

the Heal)? Ranch land B collateral. (Bret?s depo. PP 80:4-1'7; Bret? s dcpo. Ex. 14; Ex L

? Aff. of Schoenbeok).

18. Plaintiff Bret
He?ly

purchased real estate from Heab? Ranch, Inc-, on which to build his

house in 2007. (2007 Warranty Deed; Bret? s depo. Ex. 18; Bret?s depo. PP 86:12-21 1

Exs. O and R t0 Aff. of Schoenbeck).

19 In 3 2007 easement from Healy Ranch, Inv-, Bret Healy knew he W8 getting H easement

from Healy
Ranch

Inc, when he built his house in 2007. (Bret depo. PP 94:24-95:2; Ex.

P to Aff. of Schoenbeck).

20. The September 5, 2007, Easement identi?es Healy Ranch, Inc. 3. granting the

encumbrance, and it W2 ?led for public record O October 3, 2007. (Brefs depo. Ex. 24;

Ex. P I
Aff.

of
Schoenbeck).

21. On 8 2008 mortg?g? to Farm Credit Services, Bret, O behalf of I- Ranch Inc-, signed

6. President of Healy Ranch Inc- mortg?ging all of the Healy Ranch prop?I1Y (Bref s

depo. PP 8216-15; Bret?s depo. Ex. 15; Ex. M ? Aff. of Schoenbeck).

4
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22. On 8 2008 mortgag? to Wells Fargo Bank, Bret, on behalf of I-Ie?ly Ranch, 111 signed 8

president of Heal)? Ranch, Inc?, mortgaging all of Heal)? Ranch land. (Bret? s depo. PP

83:7-19; Bret? s d_ep0 Ex. 16; Ex. N I Aff. of Schoenbeck),

23 Defendant Fox is an attorney. (Undisputed b all of the P8-

24. Fox represented the named business entities in 1995. (Bret?s Aff. 1-296).

25. Fox represented various members of the Heal)? family in 1995, including Bret. (Bret?s

Aff. 1-296).

26. In 2013, Bret Healy and Healy Ranch, Inc- retained Plaintiff? s CUIICI counsel, Steven

Sandven, in Brule County civil C35 13-66, ?[ represent him personally and 1 represent

Healy Ranch Inc. in 8 IIIBITI which involved the land at issue in this lawsuit. (Bret Healy

and Healy Ranch, Inc. V Larry Eugene Mines, O7CIV1 3-65)-

27. In Bret Healy and Healy Ranch, Inc. V Larry Eugene Alines, Plaintiff? s discovery

responses O behalf of Bret Healy, individually, and Healy Ranch, Inc. indicated that the

fencing which W8 destroyed and the land Where the damages took place W8I? both

owned b I-Ie?ly -Ranch, Inc. (EX A and Ex. B ? Supplemental Af?davit of Lee

Schoenbeck dated 9/20/17; Found in Interrogatory Answers 9 and 1 for both Heal)?

Ranch, Inc. and Bret Hea1Y)

Bret commenced the present action OI May 11 2017. Following discovery, Defendants

Bryce Healy, BBIT I?Ie8.1 and Healy Ranch, Inc. ?led 8 Motion for SurnmaI'Y Judgment on

September 1 2017. Defendants Mary Ann Osborne and Healy Ranch Partnership ?led 8 Motion

for Summafl Judgment O September 6, 2017. Defendant Albert Fox j oined in Bryce Healy,

BarIY Healy, and Healy-Ranch Inco orati0n?s Motion for Summary Judgment on September 7,

5
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2017. A hearing W8 held OI September 22, 2017, O the Defendants? Motions for SummaI'Y

Judgment.

SUMMARY JUDGMENT STANDARD

Summary Judgment must be entered ?if the pleadings, depositions, ZHSWC t0

interrogatories, and admissions OI ?le, together with the af?davits, if any? show that there is I1

genuine issue 8. ? any matexial fact and that the moving Pam? is entitled I0 8 J"-ldgment as 8

II'latt?I of 1a,W SDCL ? 15-6-56(0) When addressing 2 motion for summaly judgment:

1 the COU must view the evidence m0 favorably 1 the I101
moving Party; 2) the burden of proof is OI Th moving Party ?

show clearly that there G I1 genuine issues of material fact; 3)

summ9l'Y judgment is RO 3 substitute for Trial 4) summary
judgment is 1?1 *1PPf0priately granted Just because the court

believes the non-moving Pafty will not prevail at tn'al; 5 summa??
judgment is 31 ?XtI??1'l remedy and should be awarded Qlll O 3
clear showing of the necessary elements; and 6) where there 3.l' I1
genuine issues of material fact? summary judgment is looked upon
with favor 8. particularly adaptable ? expose sham claims and

defenses.

Wulf Senst, 2003 SD 105, 1 17 (citing Production Credit Ass 'n V Wynne, 474 N.W.2d 735

(S.D 1991); Klatt V Continental Ins. C0. 409 N.W.2d 366 (S.D 1927); Wilson V Great

Northern Railway Company: 157 N.W.2d 19 (8.1). 1968))- In light of viewing evidence I110

favorably I the non-moving paw ?[a]1 reasonable inferences drawn from the facts ITIU be

viewed in favor of the non-moving party.? DAF Dairy Financing Services, L.P. V Lawson

Special Trust, 2010 SD 34, ? 16 (quoting Discovery Bank V Stanley, 2008 SD 111, ? 16)

Even though the burden is Ol the moving Party K show an absence of genuine issues of

material fact, ?the non-moving P311 cannot merely rest O the pleading[5]> but must present

speci?c facts by W2 of affidavits O 8. otherwise provided in SDCL? 15-6-56, [and] SDCL? 15-

6
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6-56(6), setting forth speci?c facts showing the existence of genuine issues of material fact.?

Wul? 2003 SD 105, $ 18 (citing State Farm Mut. Auto. Ins. C0. V Ragatz, 1997 SD 123) ?Mere

general allegations O denials will n0t prevent the issuance of summar)? j\1<igment.? Id. (Citing

Weiszhaar F arms V
Liv? Stock State Bank, 467 N.W.2d 752 (8.1). 1991))- Ultimately,

undisputed facts fail ? establish each required element in 8 02111 of action, summary j udgment

is pr0p@I- McKi_ V Huntley, 2000 SD 160, 1 17 (citing Groseth Int Inc. V Tenneco Inc. 410

N.W.2d 159, 169 (S-D. 1987))- cs he my challenging sunnn?fy judgment much substantiate

his allegations with suf?cient probative evidence that would permit H ?nding in his favor O

H101 than IDG speculation, 001 ecture, O fantasy.? Tolle V Lev, 804 N.W. 2d 440, 444 (3-D.

201 1)

ANALYSIS

A. Plaintifi?s
claims

are barred b) the statute of limitations

The important pO1iC behind 8 statute of limitations is that it stops $XpOSL1 ?t outdated

lawsuits. Slrassburg V Citizen State Bank, 581 N.W.2d 510, 514 (S.D, 1992). The COUI in

Plaintiff? s complaint, against the Defendants M617 Ann Osborne, Bryce He?ly: BaIT I-lady,

Healy Ranch
Partnership,

I-Iealy Ranch, Inc-, and Albert Steven FOX allege conversion, breach

of O01?1tI' and the implied du? of good faith, fraud and conspiracy t0 commit fraud, unjust

enriclnnent, breach of ?duciaxy duties, and negligence, all of which fall within Th six~year

statute of limitations S? forth in SDCL ? 15-2-13, which requires that the action be commenced

within six Y?ars of the
081.1

of action accruing. Plaintiff alleges fraud, S the 03113 of action

80011 upon the Plaintiff either discovering the facts O having ?actual O constructive

knowledge? of the facts that constitute fraud. SDCL ? 15-2-3.

7
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Constructive notice is imputed b law Y a person I10 having actual notice. SDCL ? 17-1-

3. Constructive notice is de?ned 8 3

person Wh has actual notice of circumstances suf?cient to P1- 8 prudent man upon
inquiry 8 { 8 particular fact, and who omits to make such inquiry with reasonable

diligence.

SDCL ? 17-1-4. Also S6 Strassburg, at 515; One Star V Sisters 0fSt. Francis, 752

N.W.2d 668, 682 ($.13 2002); and Zephier V Catholic Diocese, 752 N.W.2d 658, 665

(S.D. 2003)

When 3 docmnent has been recorded at the register of deeds? of?ce, the document

is ?constructive notice of the execution of such instrument to all purchasers O

cncumbrancers subsequent I the recording.? SDCL ? 43-28-1 5. The recordation of an

instrument S?1?V 2 constructive notice of what the instrument actually contains. Aasland

V Yankton County, 280 N.W.2d 666, 668 (SD. 1979). The constructive notice recordation

statute applies to 3 statute of limitations defense, if the Plaintiff is 3 purchaser O

encumbrancer of the prOpBTty Ho?inan V Johnson, 374 N.W.2d 117 (SD. 1985).

Public records 3Y the equivalent of actual lmowledge of the facts in the public

record, Stianson V Stianson, 40 S.D. 322, 240 (1918), especially if the Party with the

challenged interest has been in open possession of the pl?OP91't Ho?man, 374 N.W.2d

117. The South Dakota Supreme Court has also provided:

Every person who has actual notice of circumstances suf?cient t0 Put 8 prudent X11

upon inqui1' 8. to 8 particular fact, and who omits to make such inquiry with

reasonable diligence, is deemed 1 have constructive notice of the fact itself.

Betts V Letcher, 1 S.D. 182, 196 ( s90).

Starting in 1999, the Plaintiff executed i series of documents and participated in 8

number of transactions O behalf of I- Ranch, Inc-, that should have given the Plaintiff actual

8
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knowledge that Healy
Ranch,

Inc. WE claiming 81 interest in the real estate at issue in this

action. Certainly and clearly, those transactions g3- the Plaintiff constructive notice that Healy

Ranch, Inc. W2 claiming 21 interest in the land at issue. The circumstances surrounding these

transactions would Put 8 prudent man OI notice 1 make all inquiry into this situation. Bret Healy

failed to do S The Plaintiff executed Mortgages and Assignments that contained the legal

description for all of the prop?11Y that had been deeded t0 He?- Ranch, Inc-; these include the

1999 Mortgage t0 Marquette Bank, the 1999 Assignment of Rents t0 Marquette Bank, the 2002

Mortgage T Dakota State Bank, the 2003 Mortgage t0 Dakota State Bank, and the 2005

Mortgage to the Wells Fargo Bank. (Bret?s depo? PP 71 :15-1 7; 73 16-2 1 74:24-75:11; 77: 12-22;

s0?4-17). With the 1999 Mortgage ?? Marquette Bank Plaintiff testi?ed under oath that all of the

Healy Ranch land WE being pledged by the Heal)? Ranch, Inc. 8. collateral. (Bret?s depo. PP

73:2-6). Again, in 2005, ?with the 2005 Mortgage to Wells Fargo Bank, Bret He?- testi?ed that

he signed the m01?Ygag pledging all of the I?Ie8~ Ranch land 3. collateral. (Bret?s depo. PP 80:4-

17)

In 2007, Bret Healy purchased real estate from Healy Ranch, Inc. for the Purposes of

building his house. (2007 Warranty Deed; Bret?s depo. Ex. 18; Bret?s depo. PP 86:12-21; Exs. O

and R 1: Aff. of Schoenbeck). In 2007, he also purchased 8. easement from Healy Ranch, Inc.

in conjunction with building his house? (Bret depo. PP 94:24-95:2; Ex. P ? Aff. of Schoenbeck).

These actions in 2007 make it ve1' clear t0 the Court that Bret I- had constructive notice, if

I1 actual notice, that H?alY Ranch, Inc. owned the real estate at issue.

A?cr 2007, Bret Healy continued t0 act in confonnity with having constructive notice, if

not actual notice, that Healy Ranch, Inc. owned the Healy Ranch land. In 2008, Bret executed 8

mortgage 1 Farm Credit Services OI behalf of Healy Ranch, In6~ mortgaging all of the Healy

9
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Ranch p1?()p6I?t (Bret?s depo. PP 82:6-15; Bret?s depo. Ex. 15; Ex. M to Af? of Schoenbeck). In

2008, Bret also executed 8 mortgage t0 Wells Fargo Bank 01 behalf of Healy Ranch, Inc-,

mortgagillg all of the Healy Ranch prOP@IT (Bref s depo. PP 83:7-19; Bret?s depo. Ex. 16 Ex

N ? Aff. of Schoenbeck).

In 2013, the Plai??ff continued to 21 in conformity with having constructive notice, if

n0t actual notice, that the Healy Ranch land W8. owned by Healy Ranch, Inc. That Year, Bret

Heal}! and Healy Ranch Inc., retained Plaintiff S G\.1l'1' counsel, Steven Sandven, in Brule

Cov- civil 03.5 13-66, t0 represent him personally and t0 represent Healy Ranch Inc. in 8

matter which involved tlie land at issue in this lawsuit. (Bret Healy and Healy Ranch, Inc. V

Larry Eugene Mines, 07c1v13-66). In that case, Plaintiff s discovery ICSPOIIS on behalf of Bret

He3lY, individually, and Healy Ranch Inc. indicated that the fencing which W8 destroyed and

the land Where the damages took place W6I' both owned b Heal)? Ranch Inc. (Ex, A and Ex. B

t0 Supplemental
Af?da?t

of Lee Schoenbeck dated 9/20/17; Found in Interrogatory Answers 9

and 1 for both Heal)? Ranch, Inc. and Bret Heady)-

In 8 statute of limitations situation, OHC the defendant shows that the C21 has been

brought outside of the statute, the burden shifts to the plaintiff ? show that there GI material

questions of fact for 3
Jury

K decide. Slrassburg at 513. The Defendants have clearly shown that

this action has been brought outside of statute of limitations. The Plaintiff did HO establish that

there 81 material questions of fact for 8 jury ?? decide. As I the relevant undisputed material

facts listed earlier, Plaintiff attempts t0 argue their importance, but does HO properly dispute

whether these things
took

place. Plaintiff attempts 1 argue and interpret the meaning of those

facts, but I1?V? pmperly disputes them. In particular, when addressing whether O I10 he

executed the documents described above, the Plaintiff does I10 denY that he signed them. Rather,

10
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the Plaintiff argues whether O I10 he W3 President of the Corporation when he signed the

documents and raises irregularities with how the Corporation?s business W3 conducted.

B. Plaintiffs claims :? to Defendant Fox are barred by E three-year statute of

limitations

Defendant Fox is 81 attorney which W8 undisputed b) all the Pa?ies. Fox represented

the named business entities in 1995. (Bret?s Aff. 1-296). Fox represented various members of

the Healy family in 1995, including Bret. (Bret?s Aff. 1-296). In addition t0 the previous six-

Y6a. statute of limitations that applies t0 this case, an legal malpractice claim against Fox

would be governed by the three-year statute of limitations H found in SDCL ? 15-2-14.2.

Plaintiff? s current counsel represented Bret and Healy Ranch, Inc. in 2013. It W8 clear from

the record presented that Defendant Fox?s professional relationship with the Plaintiff ended

IHOI than three Years prior T the commencement of this action. Therefore, a.n claims b the

Plaintiff against the Defendant Fox SI time barred.

CONCLUSION

There 8.I 1' disputed material facts which would toll the six-year statute of limitations,

thus, the Plaintiffs claims ZI time barred. Furthermore, 8 three-year statute of limitations

would apply 1 any claims against Defendant Fox and therefore the claims against him BI

barred 3. well. The Defendants? Motions for Summary Judgment 3T granted. ORDERS

consistent with this DECISION shall be Prepared b the prevailing parties and submitted t0

the Court.

Dated this 10? day of October, 2017.

BY THE COURT:

1
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/
.// 7

/ 1
4

Z

<5

Hon. Chris S Giles?

Circuit Judge

ATTEST:
CHARLENE MILLER, Clerk

BY
(Deputy)

12
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1 S OF SOUTH DAKO ) IN CIRCUIT COURT
ISS

2 COUNT OF BRULE ) FIRST JUDICIAL CIRCUIT

3 ~k~k~k~k~k~k~k~k~k~k~k~k~k~k~k****~k~k~k~k~k~k*****
Bret Healy, " 07CIV17?23

7 "
Plaintiff, "

5 " MOTION HEARING
_vS_ "

" October 21, 2017
MarY Ann Osborne, Bryce Healy, "

7 Barry Healy, Healy Ranch " Transcript of
Partnership, Healy Ranch , IHC-I "

and Albert Steven FOX! " Court's Ruling
"

i Defendants. "
~k~k~k~k~k~k~k~k~k~k~k~k~k~k~k****~k~k~k~k~k~k*****

10
BEF ORE The Honorable Chris S. Giles

11 Judge of the Circuit Court for the
First Judicial Circuit

12 Salem, South Dakota

13 APPEARANCES I Mr. Steven D. Sandven
Steven D. Sandven LE Office PC

14 Beres ford, South Dakota

15 Attorney for the Plaintiff.

16 Mr. Jack H. Hieb
Richardson, Wise, Sauck 5 Hieb

17 Aberdeen , South Dakota

18 Attorney for Defendants MarY Ann Osborne
and Healy Ranch Partnership.

19
Mr. Lee Schoenbeck

20 Schoenbeck Law, PC
Watert own , South Dakota

21
Attorney for Defendants Bryce Healy,

22 Barry Healy and Healy Ranch , IHC .

23 MS. Kara Semmler
May r Adam, Gerdes 5 Thompson LLP

24 Pierre, South Dakota

25 Attorney for Defendant Albert Steven FOX.
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2

1 PROCEED INGS I The above?entitled matter [0'?1l' on for
hearing on the 27th daY of October, 2017,

2 commencing at the approximate hour of
10:40 a.m. in the Courtroom of the Brule

3 County Courthouse, Chamberlain,
South Dakota.

7

5 " " " " " " " " "

(The following is Q partial transcript in the

7 above?entitled matter consisting of the Court's Ruling-)

Mild COURT In this matter, SDCL 15-17-51 sets forth the

i standard dealing with whether attorney? s fees should be

10 awarded and whether the Court determines that theY were

11 frivolous or brought for malicious Purposes.

12 In this matter the Court is gQing to grant the

13 mot ion for attorney's fees from all three defendants , in

14 part! for the reasons argued today , but also for the

15 reasons the Court is gQing to outline in further detail

16 here.

17 The Court's summary judgment decision \'.?[ based on

18 the constructive notice issue. As the parties maY

19 recall, the Court had S ome concern with real estate

20 title and raised questions of the parties concerning the

21 transactions involved and how title had been held and

22 how \?. g0t to where \?. were procedurally. The Court

23 believes those concerns are applicable and relevant to Q

24 decision in determining frivolousness and maliciousness

25 in connection with this.
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3

1 The standard SF far SF frivolousness, the Court is

2 looking at the Ci tibank V. Hauff, H?A?U?F?F , that's 668

3 N.W.2d 528, at Page 537 . That's Q South Dakota 2003

7 case . The cite from that is: IV frivolous action

5 exists when the proponent can present 1'1 rational

argument based on the evidence or law in support of the

7 claim. T fall to the level of frivolousness there must

be such Q deficiency in fact or law that 1'1 reasonable

i person could expect Q favorable judicial ruling.

10 Frivolousness connotes an improper mot ive or Q legal

11 position SO wholly without merit SF to be ridiculous . "

12 This Court believes that there \'.?[ deficiency in

13 fact that 1'1 reasonable person could expect Q favorable

14 ruling and the legal position is SO wholly without merit

15 that it's ridiculous, and I will addres s that in several

16 aspects.

17 First, SF far SF the real estate and the title to

18 this Healy Ranch land, Mr. Healy, YQur 1986 Healy

19 Partnership never PrQperly held title to al'1 of the

20 Healy Ranch land . YO entered into Q partnership

21 agreement with YQur mother and YQ?l. grandmother , but

22 title to that Healy Ranch Partnership \'.?[ never Put in

23 place. There \'.?[ never Q legal document transferring

24 title to YQur 1986 Healy Ranch Partnership. The Qnly

25 Healy Ranch Partnership that held title to land \'.?[ the

Carol Johnson, Official Court Reporter, RPR
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7

1 partnership between YQur parents and YQur grandmother .

2 There \'.?[ Q 1972 partnership agreement that \'.?[

3 not signed . NOW even though that \'.?[ not signed, the

7 1972 deed specifically transferred PrQperty into that

5 Healy Ranch Partnership, and in that deed it

specifically lists the partners in that partnership were

7 YQur parents and YQur grandmother . And YC> pointed out

the deed to MI during the argument when I asked how

i title \'.?[ transferred or how it [6E1l' to be pursuant to

10 YQur 1986 agreement , and YC> pointed the Court to that

11 deed from 1972. That is the Qnly deed at that time or

12 during the formation of YQur partnership that \'.?[

13 present.

14 NOW second, YC> entered into Q partnership

15 agreement in 1986. It aPPears to be Q valid agreement

16 between YQur grandmother and YC>u Yet I YC> didn't take

17 al'1 action to assert YQur interest in that partnership

18 for 30 years. Statute of limitations on contract

19 actions is six years. AnY rights YC> had to enforce the

20 1986 partnership agreement against YQur mother and YQur

21 grandmother would have expired in 1992 or 1993, Q couple

22 of years before the Healy Ranch corporation \'.?[ eve I?

23 formed .

24 When the corporation \'.?[ formed and the land \'.?[

25 transferred into it in 1995, the record titleholders to

Carol Johnson, Official Court Reporter, RPR
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5

1 the real estate were YQur mother and YQur grandmother .

2 YOIJI 1986 partnership did not have al'1 title to al'1 real

3 estate. At that point theY had the ability to transfer

7 all 1700 acres, because it \'.?[ held in one |iE1l'lI or the

5 other bY YQur mother and grandmother , and theY could

transfer it into the Healy Ranch corporation. Yes I

7 there's Q 1989 deed . It \'.?[ not PrQperly recorded and

title did not PrQperly transfer to YC> pursuant to those

i deeds .

10 The third Part that the Court w1'1 the Court

11 feels this action is frivolous is that for OVG 20 years

12 the Healy Ranch corporation controlled and managed this

13 PrQperty_ During this time that the Healy Ranch

14 corporation \'.?[ in existence, YC> were Q Part of that

15 corporation. YO had acquired Q one?third interest in

16 that corporation. YO were Q corporate officer. YO

17 were president , and for Q large Part of the time were

18 the Primary one doing the corporate business. YO

19 signed documents on behalf of the corporation; ma1'1 of

20 which were cited in the Court's decision granting the

21 summary judgment .

22 F01? those reasons , the Court feels this \'.?[ verY

23 frivolous .

24 NOW SF far SF the malice Part gQe5 r the Court is

25 looking at Stratmeyer, S?T?R?A?T?M?E?Y?E?R , V. Engberg,
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1 649 N.W.2d 926. That's Q South Dakota 2002 case . uA1

2 action is malicious if it is begun in malice, and

3 without probable cause to believe it can succeed, and

7 which finally ends in failure."

5 Malice is further defined later in that F='?1l case,

and the Part that the Court takes note of is II where

7 his sole Purpose \'.?[ to deprive the defendant of Q

beneficial USE of his PrQperty or to force Q settlement

i having 1'1 relation to the merits of the Claim _ II

10 In this matter, Mr. Healy, it's clear that YC>

11 brought this action with the intent of trying to prevent

12 the sale of the Healy Ranch land bY the corporation.

13 YO admitted this in YQur deposition. Mr. Sandven

14 admitted this in his responsive pleadings for the

15 hearing today . That's improper, according to the malice

16 standard .

17 Furthermore , YQur letter to Wells Fargo that YC>

18 sent prior to the commencement two weeks prior to the

19 commencement of the lawsuit , the Court believes shows

20 malice on YQur Part to cloud title to the real estate

21 held bY the corporation. And not Qnly did YC> send it

22 to the Wells Fargo Bank, YC> sent it to nume I? O11 other

23 banks around the State of South Dakota in an effort to

24 prevent the corporation from obtaining financing and to

25 further cloud the title.

Carol Johnson, Official Court Reporter, RPR

Filed: 7/17/2020 1:58 IN CST Brule County, South Dakota 07ClV19-000071

APP. 046



AFFIDAVIT: OF LEE SCHOENBECK, AND EXHIBITS A-I - Scan 3 - Page 8 of 9

- Page 1095 -

7

1 NOW for those reasons the Court is awarding the

2 attorney's fees SF requested in the motions and awarding

3 the attorney's fees, costs and disbursements in full.

7 The request from Mr. Schoenbeck concerning the

5 Wells Fargo attorney's fees and interest is not PrQper.

It's not PrQperly before the Court , and I don't think

7 it's Q PrQPer matter for this hearing today . That would

be Q matter subject to either Q separate action Or!

i Perhaps, SF Q Part of the counterclaims that are

10 Pending , because in relation to those matters it would

11 aPPear that the corporation and the other shareholders

12 maY have Q cause of action against YC> for YQur actions

13 this spring in regard to the letter and other things YC>

14 did that were against the duties YC> owed to the

15 corporation.

16 SO for those reasons , the attorney? s fees will be

17 granted in full. The defendants are directed to Prepare

18 orders consistent with their motions .

19 The Court will be in IGCGSS .

20 MR. SCHOENBECK I Thank YQ1- YOIJI HOITIOI

21 (Proceedings adjourned at 10:41 a.m-)

22

23

24

25
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1 C I R T I I I C A T I

2 S OF SOUTH DAKO )

3 COUNT OF MCCOO
5

7

5 THIS IS T CERTIFY that I! Carol Johnson, Official

Court Reporter for the Circuit Court, First Judicial

7 Circuit, Salem, McCook County, South Dakota, took the

proceedings of the foregoing case, and the foregoing Pages

i 1 7 inclusive, are Q true and correct transcript of m

10 stenotype notes.

11

12 Dated at Salem, South Dakota, this 2nd daY of November ,

13 2017 .

14

15 /S/Carol Johnson

16 Carol Johnson, Official Court Reporter, RPR

17

18

19

20

21

22

23

24

25
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STATE OF SOUT DAKOTA IN CIRCUIT COUR
SS.

COUNT OF BRULE) FIRST JUDICIAL CIRCUIT
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

*
BRET HEALY * O CIV 17-23

*
Plaintiff, *

_VS_ *
* FINDINGS OF FACT AN CONCLUS I ONS

MAR AN OSBORNE, BRYC * OF LA REGARDING DEFENDANTS ?
HEALY BARR HEALY HEAL * MOTIONS FOR ATTORNEYS ? FEES
RANC PARTNERSHI P , HEAL * UNDER SDCL 15-17-51
RANCH, INC. and ALBERT STEVEN *
FQXI *

*
Defendants. *

*
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

Following the entry of the Court's Memorandum Decision

and Order O1 Defendants? Motions for Summary Judgment , motions for

attorneys? fees under SDCL 15-17-51 WGI filed bl/Z Defendants

Bryce Healy, Barry Healy, and Healy Ranch, Inc.; Defendant Mary

Ann Osborne; and Defendant Albert Steven Fox . Those motions C&H

O1 for hearing before the Court, the Honorable Chris Q. Giles

presiding, O1 October 27! 2017. The Plaintiff app?ared personally

with his attorney, Steven Sandven. Defendants Bryce Healy, Barry

Healy, and Healy Ranch, I1?1C- app?ared through their attorney, Lee

Schoenbeck. Defendants Mary Anne Osborne and Healy Ranch

Partnership app?ared through their attorney, Jack Hieb. Defendant

Albert Steven Fox app?ared personally and with his attorney, Kara

Semmler.

The Court having reviewed the evidence, which has been

made 8 part of the record, having considered the arguments of

counsel, and having announced its decision and the grounds

guppoftihq it O1 the record at the October 27! 2017 hearing, the

Court HO makes and enters the following:

lof 12
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FINDINGS OF FACT

l . In this case, Plaintiff has maintained that until

April 2017, he always believed that he owned 25% of 8 partnership

that owned all of the land plU5 33% of Healy Ranch, I1?1C- which

owned the other 75% of the partnership.

2 . In this case, Plaintiff has maintained that until

April 2017, he did not know that a?y of the Healy Ranch W8 owned

by the Corporation.

3. The land in dispute in this action is approximately

1,700 &C]f?S and is legally described 85 follows:

The Northwest Quarter, the Northeast Quarter, and the
Southeast Quarter of Section Twenty Nine;

Lots @119 TWO Three, Four and Five and the South Half
of the Northeast Quarter, the North Half of the

Southeast Quarter, the Southeast Quarter of the
Southeast Quarter; and the Southeast Quarter of the
Northwest Quarter of Section Seventeen except 8 parcel

of land located in the Southeast Quarter of the
Northeast Quarter and the Northeast Quarter of the
Southeast Quarter of Section Seventeen 85 recorded in

Warranty Deed recorded by microfilm No. 93-291 .

The East Half of Section Twenty except Lots Three and
Four;

Lots Three, Four and Five and the Northwest Quarter
except Lot RHl and except Lot RH?2 in Section Twenty?
Three;

Lots @119 TWO Three; and the East half of the Northeast
Quarter; the Northwest Quarter of the Northeast Quarter

and the Northeast Quarter of the Northwest Quarter,
Section Twenty?Two;

2 of 1
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All of that part of the Northwest Quarter lying North of
the right?of?way of the chiC&QO! Milwaukee, and St. Paul

Railroad in Section Twenty?Si><;

All located in Township One Hundred Four North, Range
Seventy, West of the Fifth P.M-r Brule County, South
Dakota.

(?Healy Ranch?)

4 The Qflly Healy Ranch Partnership that GVGI held

title to Healy Ranch W8 the partnership between Plaintiff's

p&I?HtS! Robert E. Healy and Mary Ann Healy (Osborne), and

grandmother, DeLonde Healy.

5. On January 26! 1986, Plaintiff entered into 8

partnership agreement with his mother, Mary Anne Healy (Osborne),

and grandmother, DeLonde Healy, in order to create 8 1?1? Healy

Ranch Partnership <?19s6 Healy Ranch Partnership?).

6. There W8 1?1?'\/'8 8 legal document transferring title

to Healy Ranch to that 1986 Healy Ranch Partnership. The 1986

Healy Ranch Partnership 1?1?'\/'8 pIOperly held title to a?y of Healy

Ranch.

7 . Although Plaintiff entered into 8 partnership

agreement in 1986, he did not take a?y action to assert his

interest in that partnership for 30 years.

8 On January 31! 1989, DeLonde Healy deeded her

remaining interest in the land to Plaintiff, but the 1989 deed

from DeLonde Healy to Plaintiff W8 1?1?'\/'8 recorded.

9. On March 12! 1995, Mary Ann Osborne and DeLonde

Healy executed 8 deed transferring their interest in the

partnership pIOperty to Healy Ranch, Inc.
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lO. When Healy Ranch, I1?1C- W8 formed and Healy Ranch

W8 transferred into it in 1995, the record titleholders

to Healy Ranch WGI Mary Ann Healy (Osborne) and DeLonde Healy.

ll. For OVGI 2 y?&]fS! Healy Ranch, I1?1C- has

controlled and managed Healy Ranch.

12. During this 2O?year time frame that Healy Ranch,

I1?1C- has been in existence, Plaintiff has been 8 part of the

corporation.

13. Plaintiff W8 8 corporate officer in Healy Ranch,

Inc. In fact, he W8 president, and for 8 significant period of

time W8 the primary individual doing the corporate business.

14. In February 2000, Plaintiff purchased 8 one?third

interest in Healy Ranch, Inc.

15. During Plaintiff's deposition, he W8 shown 8

financial statement he filled out for 8 bank in 2001. Plaintiff

confirmed that he filled out the statement and signed it.

16. The second page of the 200l statement shows

Plaintiff's OW valuation of the real estate he claimed he owned

at that time. In his OW handwriting, Plaintiff admitted he Qflly

owned l/3 of Healy Ranch, which is comprised of 1,700 &C]f?S .

17. Plaintiff signed HUTHGIOU documents O1 behalf of

Healy Ranch, I1?1C- all of which make his claim that he did not

know that Healy Ranch, I1?1C- owned Healy Ranch until April 2017

utterly frivolous.
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18. In 1999, O1 behalf of Healy Ranch, I1?1C- Plaintiff

signed 8 Mortgage and Assignment of Rents to Marquette Bank.

19. Plaintiff signed mortgages in ZOO and ZOO3 to

Dakota State Bank O1 behalf of Healy Ranch, Inc.

20. In 2005, 85 president of Healy Ranch, I1?1C-

Plaintiff signed 8 Mortgage to Wells Fargo.

21. Plaintiff purchased real estate from Healy Ranch,

I1?1C- O1 which to build his home in 2007.

22. Plaintiff maintained that Steve Fox handled that

transaction and Plaintiff trusted him to handle it correctly.

However, in that ZOO real estate transaction, Plaintiff signed

the Warranty Deed 85 President of Healy Ranch, I1?1C- conveying to

himself the VGIY real estate that he claimed that he didn? t know

(for another lO yearS) that Healy Ranch, I1?1C- owned .

23. Plaintiff obtained 81 easement from Healy Ranch,

I1?1C- in 2007, and that September 5! 2007, easement identifies

Healy Ranch, I1?1C- 85 the party granting the encumbrance.

Plaintiff knew he W8 getting 81 easement from Healy Ranch, Inc.

24. In 2008, 85 president of Healy Ranch, I1?1C-

Plaintiff signed 8 Mortgage to Farm Credit Services, mortgaqinq

all of the Real Estate.

25. In 2008, 85 president of Healy Ranch, I1?1C-

Plaintiff signed 8 Mortgage to Wells Fargo Bank, mortgaqinq all of

Healy Ranch.

5 of 1

Filed: 3/17/2020 3:06 IN CST Brule County, South Dakota 07ClV19-000071

APP. 053



AFFIDAVIT: OF JOE ERICKSON, AND EXHIBITS 1-8 - Scan 7 - Page 7 of 16

- Page 109 -

26. In 2013, Plaintiff retained his current counsel,

Steven Sandven, to represent him personally and to represent Healy

Ranch I1?1C- in 8 matter which involved damage to Healy Ranch,

which is captioned Bret Healy and Healy Ranch, Inc. V. Larry

Eugene Mines, O7CI\/ 13-66 (?Mines Lawsuit?) .

27. In the Mines Lawsuit, the discovery ]f?SpO1?1S?S O1

behalf of Bret Healy, individually, and Healy Ranch, I1?1C- and

signed by Attorney Sandven, indicated that the fencing, which W8

destroyed, and the land, Healy Ranch, where the damages took

pl&Ce! WGI both owned by Healy Ranch, Inc.

28. From the Mines Lawsuit, it is clear that Bret Healy

and his attorney Steve Sanden knew that the current lawsuit

claiming that Healy Ranch, I1?1C- did not OW Healy Ranch W8

frivolous from its inception.

29. In March of 2017, Bret Healy agreed to the sale of

the Healy Ranch land by the owner, identified O1 the sale bill, 85

Healy Ranch, Inc.

30. In 81 Agreement Bret Healy signed with Healy Ranch,

I1?1C- O1 March 2! 2017, he recognized Healy Ranch, I1?1C- 85 the

OWHG of Healy Ranch, and identified certain improvements to the

pIOperty for which he needed to be reimbursed by the corporation.

31. It is clear to the Court that Plaintiff brought

this action with the intent of trying to prevent the sale of Healy

Ranch by Healy Ranch, Inc. Plaintiff admitted this in his

deposition, and Mr. Sandven admitted this in his responsive

pleadings regarding the motions seeking attorneys? fees.
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32. Contemporaneously with filing 8 lawsuit, Plaintiff

wrote the Healy Ranch, I1?1C- lender, Wells FarqOr and alleged that

Healy Ranch, I1?1C- did not have QOod title to Healy Ranch,

intentionally pUtting Healy Ranch, I1?1C- into default O1 its

outstanding note and mOItQage'

33. Plaintiff's letter to Wells Fargo and HUTHGIOU

other banks, which WGI sent two weeks prior to the commencement

of the lawsuit, shows 8 malicious intent O1 the part of Plaintiff

and his attorney, Steve Sandven, to cloud title to Healy Ranch.

The letters WGI sent with 81 intent to interfere with the

financing for 8 sale of Healy Ranch, Inc. .

34. Even though Bret Healy? s lawsuit does not seek

IGCOVGIY of real pfop?Ity, he and attorney Steve Sandven

improperly filed 8 Notice of Lis Pendens, to cloud title to Healy

Ranch for Healy Ranch, I1?1C- GVG though Bret Healy and attorney

Steven Sandven knew t1?1? WGI Qflly seeking money damages.

35. Contemporaneously with filing his lawsuit, Bret

Healy published 81 ad in the Farm Forum, commonly known 85 the

?Green Sheets, ? and 81 additional farm?oriented Paper, advertising

his claim that Healy Ranch, I1?1C- didn? t have QOod title to Healy

Ranch.

36. In the five short months of this litigation, Bret

Healy and attorney Steve Sandven sent discovery requests that

totaled 2,304, in 31 different sets, to 6 different Defendants.
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37. The Court has reviewed the affidavits filed by

Attorneys Lee Schoenbeck, Jack Hieb, and Kara Semmler, 85 well 85

the itemized billing statements provided at the hearing O1 October

27! 2017.

38. Healy Ranch, I1?1C- Bryce Healy, and Barry Healy

incurred attorney? s fees, sales taXr and costs of $38,283.88 in

defending this litigation, not including costs associated with

pI6paring the Motion for Attorney? s Fees OI attending the hearing

regarding the S&H1?

39. Mary Ann Osborne incurred attorney? s fees, sales

taXr and costs of $32. 606.54 in defending this litigation, not

including costs associated with pI6paring the Motion for

Attorney? s Fees OI attending the hearing regarding the S&H1?

40. Albert Steven Fox incurred attorney? s fees, sales

tax and costs of $12,405 in defending this litigation, not

including costs associated with pI6paring the Motion for

Attorney? s Fees OI attending the hearing regarding the S&H1?

41. AN other oral p]fO1?1OU1?1C?H1?1 by the Court at the

hearing O1 October 27! 2017, &]f incorporated herein by this

reference.

CONCLUS I ONS OF LA

l . AN of the foregoing Findings of Fact that contain

Conclusions of Law OI &]f 8 mixture of fact and law &]f by this

reference incorporated herein.

2 . This Court has jurisdiction of the subject matter

and of the parties.
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3. Defendants? claims for attorneys? fees &]f brought

pursuant to SDCL 15-17-51 which states:

If 8 civil action, including 81 action for
appeal of 8 zoning decision, OI special
proceeding is dismissed OI requested relief is

denied and if the court determines that it W8
frivolous OI brought for malicious pUIposes,

the court shall order the party whose claim,

(18115 of action, OI defense W8 dismissed OI
denied to pa?l part OI all ?Xp?1?1S?S incurred by

the party defending the matter, including
reasonable attorneys? fees.

4 Frivolous E malicious &]f terms used in the

alternative and the statute is interpreted that wa?/~ Johnson V.

Miller, 818 N.W.2d 804! 807 ($.13. 2012) (?[t]he terms ?frivolous?

and ?malicious? &]f stated in the alternative. To IGCOVGI

attorney? s fees, the applicant must prove at least O1? of these

conditions.?) In this instance, the Court finds that Defendants

have proven both conditions exist and Plaintiff should be ordered

to pa?l the reasonable ?Xp?1?1S?S incurred by the Defendants,

including reasonable attorneys? fees.

5. \\ \A frivolous action exists when I the proponent C81

present 1? rational argument based O1 the evidence OI law in

support of the claim?. . To fall to the level of frivolousness

there must be such 8 deficiency in fact OI law that 1? reasonable

person could expect 8 favorable judicial ruling. Frivolousness

?connotes 81 improper motive OI [a] legal position S wholly

without merit 85 to be ridicu1OuS_/H Citibank (S.D.), N.A. V.

Hauff, ZOO3 S.D. 99! T 31! 668 N.W.2d 528! 537 (quoting Ridley V.

Lawrence County Comm'n, ZOO S.D. 143! T 14! 619 N.W.2d 254! 259

(further citations omitted)).
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6. As HIOI particularly set forth in the Court's

Memorandum Decision and Order O1 Defendants? Motions for Summary

Judgment , incorporated by this reference, Plaintiff's claims in

this lawsuit WGI clearly barred by the applicable statute of

limitations and! accordingly, WGI dismissed.

7 . The Court finds there W8 deficiency in fact such

that neither Plaintiff 1?1 Attorney Sandven could expect 8 favor?

able ruling. Plaintiff's legal position is S wholly without

merit that it is ridiculous.

8 An action is malicious if it \\\iS begun in malice,

and without probable (18115 to believe it C81 succeed, and which

finally ends in fail1,1re_ In Stratmeyer V. Engberq, ZOO S.D. 91! T

20! 649 N.W.2d 921! 926 (quoting Michlitsch V. Mey@I, 1999 S.D.

69! T 19! 594 N.W.2d 731, 735 (further citations omitted)).

9. Additionally, malice exists when the proceedings

&]f instituted primarily for 81 improper pUIpose. Q at T 20!

649 N.W.2d at 926. ?An improper pUIpose OCCUIS in situations

where \t1?1 plaintiff in the original action W8 actuated by a?y

unjustifiable motive, 85 where he did not believe his claim would

be held valid, OI where his primary motive W8 hostility OI ill

Will, OI where his sole pUIpose W8 to deprive the defendant of 8

beneficial US of his pIOperty OI to force 8 settlement having 1?

relation to the merits of the Claim_ 1? ? (quoting Manuel V.

Wilka, ZOO S.D. 61! T 39! 610 N.W.2d 458! 465 (internal citations

omitted).

lO. Plaintiff pursued this action with 81 improper

pUIpOSe! namely, preventing Healy Ranch, I1?1C- from selling Healy

Ranch.

1 of 1
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ll. Plaintiff also improperly pursued this action in

order to cloud the title to Healy Ranch.

12. Although the Court determines that attorneys? fees

should be awarded to Defendants, it declines to award the balance

of the ?Xp?1?1S?S sought by Defendants Healy Ranch, I1?1C- Bryce

Healy, and Barry Healy in their Supplement to Motion for

Attorney? s Fees Pursuant to SDCL 15-17-51, filed O1 October 16!

2017; these items should be pursued in 8 separate action, and not

under this statute.

13. The factors for consideration in determining

reasonable attorney fees in 8 civil C858 include: (1) the time and

labor required, the novelty and difficulty of the questions

involved, and the skill requisite to perform the legal service

PIOperly; (2) the likelihood, if apparent to the client, that the

acceptance of the particular employment will preclude other

employment by the lawyer; (3) the fee customarily charged in the

locality for similar legal services; (4) the amount involved and

the results obtained; (5) the time limitations imposed by the

client OI by the circumstances; (6) the nature and length of the

professional relationship with the client; (7) the experience,

reputation, and ability of the 1 awyer OI 1 awyers performing the

services; and (8) whether the fee is fixed OI contingent. In re

S.D. Microsoft Antitrust LitiQ~ I ZOO5 S.D. 113! T 29! 707 N.W.2d

85! 98-99. The fee should not be determined by a?y single factor,

but rather all of the factors should be taken into consideration

in determining 8 reasonable fee. Q
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14. The documentation provided to the Court by defense

counsels shows that counsels expended 8 reasonable number of hours

defending the litigation, and that t1?1? moved expeditiously to

successfully seek dispositive relief. T1?1? charged hourly rates

that &]f customarily charged in this &]f?&. Given the extensive

written discovery undertaken by Plaintiff and the complexity of

the legal issues raised herein, the Court finds that the recorded

time W8 necessarily expended and makes 1? adjustments to the

amounts sought.

15. A Judgment consistent with these findings and

conclusions shall be entered.

Attest
Mille Charlen

B TSi?ne@GHI/EU 8:33:5 A

Clerk/Deput

Circuit Court Judge
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2019 S.D. 56
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STATE OF SOUTH DAKOTA

? ? ? ?
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V

MARY ANN OSBORNE, BRYCE HEALY,
BARRY HEALY, HEALY RANCH

PARTNERSHIP, HEALY RANCH, INC.,
and ALBERT STEVEN FOX, Defendants and App ellees.

? ? ? ?
APPEAL FROM THE CIRCUIT COURT OF

THE FIRST JUDICIAL CIRCUIT

BRULE COUNTY, SOUTH DAKOTA
? ? ? ?

THE HONORABLE CHRIS S. GILES
Judge

? ? ? ?

CYNTHIA L. SRSTKA
Sioux Falls, South Dakota Attorney for plaintiff
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JACK H. HIEB
ZACHARY W. PETERSON of
Richardson, Wy1y Wise,

Sauck & Hieb, LLP

Aberdeen, South Dakota Attorneys for app ellees
Mary Ann Osborne and
Healy Ranch Partnership.

LEE A. SCHOENBECK of
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Ranch, Inc-, Barry Healy and
Bryce Healy.

? ? ? ?
CONSIDERED ON BRIEFS

ON NOVEMBER 12, 2018
OPINION FILED 09/25/19

Filed: 7/17/2020 1:58 IN CST Brule County, South Dakota 07ClV19-000071

APP. 061



AFFIDAVIT: OF LEE SCHOENBECK, AND EXHIBITS A-I - Scan 2 - Page 3 of 20

- Page 1070 -

KARA C. SEMMLER of
May, Adam, Gerdes

and Thompson, LLP
Pierre, South Dakota Attorneys for appellee

Albert Steven Fox.

Filed: 7/17/2020 1:58 IN CST Brule County, South Dakota 07ClV19-000071

APP. 062



AFFIDAVIT: OF LEE SCHOENBECK, AND EXHIBITS A-I - Scan 2 - Page 4 of 20

- Page 1071 -

#2849 1

KERN, Justice

W1- Bret Healy sued his mother, brothers, former attorney, and two

business entities for monetary relief, claimin g he W8_ financially damaged by their

fraud and conspiracy and deprived of control OVQ the family ranch. The court

granted SU_I'I1I'I19 judgment to the defendants, dismissing B1"et? law suit based OI

the statute of limitations. It awarded attorney fees to the defendants. We affirm.

Facts and Procedural History

W2- This app Gal arises out of 3 bitter family dispute OVQ ownership and

control of the Healy family?s ranch (liealy Ranch). Bret is the oldest SOI of Mary

Osborne (Mary) and the late Robert Healy. He sued his mother along With his two

Younger brothers, Bryce and Barry. He also sued the Healy family?s attorney,

Steven Fox <F<> and two business entities, Healy Ranch Partnership and Healy

Ranch, Inc. (collectively, the defendants). Bret asserted 3 variety of tort and

contract claims and s ou ght compensatory damages. According to Bret, he OWII at

least 50% of Healy Ranch pursuant to his interests in the two entities involved in

the suit.

W3- The Healy family has owned O occupied Healy Ranch since 1887.

B1"et? grandfather, Emmett Healy, farmed the land With his Wife, DeL0nde, until

his death in 1969. Prior to his death, Emmett created 3 partnership in which he

equally divided ownership of Healy Ranch between himself and Robert, B1"et?

father. When Emmett passed 8_W3_ his Wife, DeL0nde, inherited his half of the

Healy Ranch partnership, and Robert retained his 50% interest.

.1.
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W4- Three years after Emmetfs death, Robert and DeL0nde created

another partnership (the 1972 partnership) in which Robert agreed to share his one-

half interest With his Wife, Mary, jointly- DeL0nde owned the remaining half.

While the parties IIQVG signed the partnership agreement, they executed and

recorded 3 deed transferring Healy Ranch into the partnership. The agreement

between Mary, Robert, and DeL0nde continued until Robert died in 3 tractor

accident OI November 11, 1985, leaving Mary 8_ the sole OWIIQ of Rob 50%

share.

W5- Not long after Rob unexpected death, the Healy family met to

discuss the future of Healy Ranch. They decided to Pass SOIT responsibility onto

R0be1"t?s oldest 501 Bret. Consequently, OI January 25, 1986, DeL0nde, Bret, and

Mary executed an agreement to create 3 third Healy Ranch partnership (the 1986

partnership). This agreement granted Bret 25% and Mary 75% ownership interest

in Healy Ranch. DeL0nde relinquished all control OVG the ranch in exchange for

various benefits and 3 right of ?rst refusal to purchase 3 portion of the ranch if it

W8_ offered for sale. The parties signed 3 general Warranty deed to effectuate the

agreement in 1989. In that deed, DeL0nde transferred her entire interest in the

land to Bret. Originally, DeL0nde held 3 50% interest in the 1972 Healy Ranch

partnership. How ever, pursuant to the terms of the 1986 partnership agreement,

Bret received her entire interest, which W8_ listed 8_ only 25%. Mary received 75%.

This instrument W8_ IIQVQ recorded.

W6- Approximately nine years later, OI March 12, 1995, Mary and

DeL0nde executed another Warranty deed Pllfp orting to transfer Healy Ranch from

.2.
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the terminated 1972 partnership to Healy Ranch, Inc-, 3 corp oration exclusively

owned by Mary_ 1 Fox Prepared the 1995 deed and OI March 13, 1995, it W8_ filed

With the Register of Deeds in Brule County. Fox represented the corp oration from

1995 until 2013 when his license to practice law W8_ temporarily suspended.

[W-1 Bret served 8_ president of Healy Ranch, Inc. for approximately

seventeen yea1"S beginning in 1999. In 2000, Bret, Bryce, and Barry each

purchased 3 one-third interest in Healy Ranch, Inc. from Mary pursuant to 3

contract for deed. In addition, the brothers participated in managing the

corp oration 8_ directors. Bret also engaged in several trans actions and activities

involving the corp oration. As president of Healy Ranch, 1110 he signed mortgages

OI behalf of the corp oration in 1999, 2002, 2003, 2005, twice in 2008, and in 2014.

Each of the mortgages represent that Healy Ranch, Inc. is the sole OWIIQ of the

P1"0pe1"ty In 2007, he also purchased land from the corp oration OI which he built

his house Without indicating the partnership owned any portion of the P1"0pe1"ty

Fox advised Bret throughout this transaction.

W8- In 2013, Bret hired 3 different attorney and commenced 3 law suit OI

behalf of Healy Ranch, Inc. against another Party to FQCOV for damage to fences

located OI the ranch. Bret did not I18_I'I the partnership 8_ 3 Pa1"ty In his

1 Bret also alleged that Mary, With the assistance of FOX fraudulently

transferred two 10ts?RH-1 and RH-2?0ut of the partnership P1"0pe1"ty in
1988 and 1992. He alleged that the 1986 partnership owned b oth RH-1 and
RH-2, and that Mary signed two Warranty deeds in her individual capacity
and 8_ executrix of the Robert E. Healy Estate to unlawfully transfer the lots

to other individuals.

.3.
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discovery PQSPOIISG in that lawsuit, Bret alleged that the land and the fences

involved belonged to Healy Ranch, Inc.

W9- In 2016, Bret, Bryce, and Barry discussed the possibility of selling

Healy Ranch. At 3 special meeting held OI October 27, 2016, Barry moved to sell all

the real P1"0pe1"t owned by the corp oration if 3 gross sale price of $5 million W8_

achieved. Pursuant to his motion, the P1"0p erty would not be sold for at least SQVG

years if 3 buyer did not match their price. Bryce and Barry voted in favor of the

conditions. Although Bret voted against the sale and the conditions thereto, in

March 2017, he agreed to the sale of Healy Ranch. A bill of sale, which W8_

introduced into evidence, referred to the OWIIQ of the land 8_ Healy Ranch, Inc.

Additionally, OI March 2, 2017, Bret recognized Healy Ranch, Inc. 8_ the OWIIQ of

the P1"0pe1"t by signing an agreement requesting reimbursement from the

corp oration for improvements made to the P1"0pe1"ty

[?H10. On April 3, 2017, Bret met With an attorney to advise him regarding

his interests in Healy Ranch. Bret claimed that during this meeting, he learned for

the ?rst time of the deed recorded in March 1995 transferring Healy Ranch to

Ma1"y? corp oration. Bret alleged that up on further investigation, he dis covered FOX

Mary, and Bryce had created ?false corporate resolutions, false title information,

and sixteen for geries of [his] signature OI corporate minutes.? He asserted Fox W8_

responsible for forging his signature OI corporate minutes from 2000 to 2008.

[?H11. Bret filed the present action OI May 11, 2017, charging all of the

defendants With conversion, fraud, and conspiracy to commit fraud. In addition, he

sued Mary for breach of contract, breach of the implied covenant of g00d faith and

.4.
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fair dealing, breach of fiduciary duties, and negligence. He also alleged Mary,

Bryce, Barry, Healy Ranch, Inc-, and the Healy Ranch partnership were unjustly

enriched and requested that the court pierce the corporate veil of Healy Ranch, Inc.

In his complaint, he requested punitive and compensatory damages.

[?H12. Contemp oraneous With this ?ling, Bret took out several ads in farm-

related journals publicizing his claim that Healy Ranch, Inc. lacked clear title to

Healy Ranch. TW Weeks prior to initiating the present action, Bret sent letters to

Wells Fargo, First National Bank, Brule County Abstract, and the Brule County

Register of Deeds, alleging that the corp oration did not have g00d title to Healy

Ranch. This placed the corp oration in default OI its outstanding note and n1OI?tg3ge

With Wells Fargo. Even th ou gh Bret sought only money damages in his lawsuit and

not the I?6COV6I of real P1"0pe1"ty he filed 3 notice of lis pendens to cloud the title of

Healy Ranch.

W13] At 3 special meeting OI May 19, 2017, Bryce and Barry voted to

I?6I'I1O Bret 8_ president of the corp oration. Bret attended, casting the sole vote

against his removal. The brothers also voted to rescind the conditions for sale of

Healy Ranch that they had agreed upon OI October 27, 2016.

[?H14. On September 1 2017, Healy Ranch, 1110 Bryce, and Barry moved for

SU_I'I]l'I19 judgment based up on the statute of limitations. Fox joined this motion.

Mary and the Healy Ranch Partnership also moved for SU_I'I1I'I19 judgment OI

September 6, 2017, alleging B1"et? claims were time barred and that he failed to

make 3 sufficient showing to establish damages caused by Mary O Healy Ranch

Partnership.

.5.
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W15] The circuit court issued 3 memorandum decision OI October 13, 2017,

gr antin g the defendants? motions for SU_I'I1I'I18 judgment OI all claims, holding the

six-year statute of limitations in SDCL 15-2-13 and the three-year statute of

limitations governing malpractice claims against attorneys in SDCL 15-2-14.2 had

expired. In reaching this conclusion, the court determined that starting in 1999,

Bret ?executed 3 series of documents and participated in 3 number of trans actions

OI behalf of Healy Ranch, Inc-, that should have given [Bret] actual knowledge that

Healy Ranch, Inc. W8_ cl aimin g an interest in the real estate at issue in this action ,,

The court further held that GVQ if Bret did not have actual knowledge, he had at

least constructive notice that Healy Ranch, Inc. W8_ claiming an interest in the land

sufficient to P1- 3 ?prudent H191 OI notice to make an inquiry into this situati0n[,]?

an inquiry Bret failed to make.

[?H16. Following the circuit c0u1"t? decision, the defendants moved for

attorney fees pursuant to SDCL 15-17-51. The circuit court granted their respective

motions, awarding attorney fees, sales tax and costs in the total amount of

$83,295.42 (Mary $32,606.54; Bryce, Barry, and Healy Ranch, Inc. $38,283.88; and

Fox $12,405). The circuit court entered detailed findings of fact and conclusions of

law setting forth its I?68_SOI for concluding that B1"et? law suit W8_ frivolous and

malicious. In OI1 such finding, the court determined that the letters Bret and his

attorney sent to the banks indicating Healy Ranch, Inc. did not have g00d title to

the P1"0pe1"t established B1"et? malicious ?intent to interfere With the financing for

3 sale of Healy Ranch, Inc In another finding, the court characterized B1"et?

action 8_ ?utterly frivolous.?

.6.
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[?H17. Bret appeals, raising I1U_I'I16I? issues for 011 review, which W restate

and consolidate 8_ follows:

1 Whether the circuit court erred by gr antin g SU_I'I]l'I19
judgment in favor of the defendants OI all claims.

2. Whether the circuit court utilized the P1"0p procedure when

gr antin g the defendants? motions for SU_I'I1I'I18 judgment.

3. Whether the circuit court erred by awarding attorney fees to
defendants.

Standard of Review

W18] In assessing SU_I'I1I'I19 judgment OI appeal, << must determine

Whether the moving Party demonstrated the absence of any genuine issue of

material fact and showed entitlement to judgment OI the merits 8_ 3 matter of

law > Strassburg U Citizens State Bank, 1998 S.D. 72, ? 5, 581 N.W.2d 510,

5 13. ?The evidence must be viewed most favorably to the nonmoving Party and

reasonable doubts should be resolved against the moving party.? Id. How ever,

?lube nonmoving Party must present sp e ci? 0 facts which demonstrate 3 genuine,

material is sue for trial.? Specialty Mills, Inc. U Citizens State Bank, 1997 S.D. 7,

? 27, 558 N.W.2d 617, 625.

[?H19. ?In FGSPOIIS to 3 SU_I'I1I'I19 judgment motion Where the defendant

asserts the statute of limitations 8_ 3 bar to the action and presumptively

establishes the defense by showing the C35 W8_ brought beyond the statutory

period, the burden then shifts to the plaintiff to establish the existence of material

facts in avoidance of the statute of limitations, e-g- fraud O fraudulent

concealment.? Strassburg, 1998 S.D. 72, ? 5, 581 N.W.2d at 513.

.7.
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Analysis and Decision

[?H20. Before W address Whether SU_I'I1I'I19 judgment W8_ P1"0pe1"1 granted,

W brie?y examine B1"et? claim that the circuit court W8_ ?rst required to resolve

his ownership claim to Healy Ranch. According to Bret, he retains an interest in

Healy Ranch through his ownership interest in the 1986 partnership irrespective of

any attempt by Mary to fraudulently transfer Healy Ranch into her corp oration by

executing the 1995 deed. To support this argument, Bret relies OI Estate of

Henderson U Estate of Henderson, 2012 S.D. 80, 823 N.W.2d 363_2

[?H21. We decline to address B1"et? claim of ownership because the threshold

issue in this C35 centers OI the timeliness of B1"et? claims for conversion, breach of

contract, fraud, conspiracy to commit fraud, unjust enrichment, breach of fiduciary

duties, and negligence. Each of these C8115 of action are subject to the six-year

statute of limitations under SDCL 15-2-13. Therefore, GVQ if Bret retained an

2. In Henderson, Walter Henderson brought 3 quiet title action requesting that

the court determine ownership of his P1"0pe1"t interest in mineral rights. He
obtained the mineral rights thr ou gh 3 valid agreement that he recorded
which W8_ then re?ected OI the PPOPerty?s chain of title. Walter presented
evidence to the circuit court that he consistently asserted his rights OVQ the
minerals by negotiating oil and gas leases. He also received bonus Payments
following execution of those leases. Id. ? 18, 823 N.W.2d at 369. We
concluded that the circuit court did not GI when it determined Wa1te1"?s
ownership interest. We further concluded that the statute of limitations did

not bar Wa1te1"? quiet title action.

Henderson is b oth legally and factually distinguishable. Bret did not bring 3
quiet title action challenging ownership to Healy Ranch. Additionally,

contrary to the situation in Henderson Where the OWIIQ filed documents
re?ecting his 30% mineral interest and regularly asserted his ownership,

Bret consistently represented that Healy Ranch, Inc. owned the land.

.3.
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ownership interest in Healy Ranch through the 1986 partnership, he must

nonetheless timely COITIIHGII suit Within the applicable statute of limitations.

I. VVhether the circuit court erred by granting summary judgment in
favor of defendants OI all claims.

W22] All of B1"et? tort and contract claims are governed by the six-year

statute of limitations in SDCL 15-2-13. With respect to his claims against FOX Bret

argues the circuit court erred by applying the shorter attorney malpractice

statutory period in SDCL 15-2-14.2 to his fraud and conversion claims because

these claims P1"0pe1"1 fall Within the provisions of SDCL 15-2-13 and its six-year

statute of limitations. B1"et? assertion of GITO OI this basis is Perplexing because

the circuit court dismissed B1"et? claims against Fox 8_ untimely under both SDCL

15-2-13 and SDCL 15-2-14.2.3

W23] Because the circuit court dismissed all claims 8_ time barred under

SDCL 15-2-13, W must examine Whether Mary, Bryce, Barry, Healy Ranch, 1110

Healy Ranch partnership, and Fox (defendants) have ?presumptively estab1ishe[d]

the [statute of limitations] defense by showing the C35 W8_ instituted beyond the

statutory peri0d[-]? Ku rylas, Inc. U Bradsk y, 452 N.W.2d 111, 117 (8.13. 1990). It is

undisputed that Bret commenced suit against these defendants in May 2017. It is

further undisputed that May 2017 is I'I1OI than tW enty-two years from the date

Mary and DeL0nde executed the 1995 Warranty deed conveying the ranch P1"0pe1"t

3. SDCL 15-2-14.2 provides: ?An action against 3 licensed attorney, his agent O
employee, for malpractice, error, mistake, O omission, Whether based upon
contract O tort, can be commenced only Within three years after the alleged
malpractice, error, mistake, O omission shall have occurred. This section

shall be prospective in application.?

.9.
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to Healy Ranch, Inc. Having met their presumption, Bret HO carries the burden of

?estab1ish[ing] the existence of material facts in avoidance of the statute of

limitations [.] ? Id.

W24] Bret claims the defendants? fraud tolls the running of the statute of

limitations . 4 While fraudulent concealment sometimes Warrants tolling the

statutory period, it ?will not toll the statute of limitations, I1 matter the nature of

the concealment, if 3 plaintiff is already OI notice of 3 C9_U of action ,, Gades U

Meyer Modernizing C0., Inc-, 2015 S.D. 42, ? 13, 865 N.W.2d 155, 160. ?Actual

notice consists in QXPPGS information of 3 fact.? SDCL 17-1-2. ?Constructive notice

is notice imputed by the law to 3 person not having actual notice ? SDCL 17-1-3.

?One having actual notice of circumstances sufficient to P1- 3 prudent person OI

inquiry ab out < p articular fact, and Who omits to make such inquiry With

reasonable diligence, is deemed to have constructive notice of the fact its elf

Strassburg, 1998 S.D. 72, ? 10, 581 N.W.2d at 514 (quoting SDCL 17-1-4).

W25] Bret admits that he authorized several mortgages OI behalf of the

corp oration representing that Healy Ranch, Inc. W8_ the sole OWIIQ of the P1"0pe1"ty

4. Bret also contends that fraud eliminates the applicability of the statute of
limitations to this C35 because GVQ if he failed to timely ?le his claims,

?lube perpetrator of the fraud cannot avoid his acts by 3 showing that the

person up on Whom the fraud W8_ committed W8_ negligent.? H auck U
Crawford, 75 S.D. 202, 204, 62 N.W.2d 92, 93 (1953), But H auck is
distinguishable OI two grounds. First, the defendants in H auck did not raise

the statute of limitations defense. Second, the C35 W8_ decided OI the
principle of equitable estopp el. Although, OI appeal, Bret asserts several HE
theories of equitable relief, including estopp el, reformation, and nullification

of the1995 deed, W decline to ?address is sues raised for the ?rst time OI
appea1[.]? Kreisers Inc. U First Dakota Title Ltd. P?ship, 2014 S.D. 56, ? 46,
852 N.W.2d 413, 425.

.10.

Filed: 7/17/2020 1:58 IN CST Brule County, South Dakota 07ClV19-000071

APP. 072



AFFIDAVIT: OF LEE SCHOENBECK, AND EXHIBITS A-I - Scan 2 - Page 14 of 20

- Page 1081 -

#2849 1

Yet, he claims the n1OI?tg3ge documents did not ?excite any suspicion > in 5

Rather than focusing OI B1"et? execution of the mortgages, Bret claims the circuit

court should have focused OI ?the defendants? fiduciary duties?, towards hi1n_6

W26] Bret also acknowledges that he signed 3 Warranty deed when he

purchased land from Healy Ranch, Inc. in 2007 OI which to build his house Without

indicating he believed he already owned 3 portion of the P1"0pe1"t due to his interest

in the 1986 partnership. But because Fox reviewed the documents, Bret claims he

W8_ entitled to rely OI FOX 8_ his attorney, to protect his interests. Alth ou gh Bret

acknowledges that Healy Ranch, Inc. W8_ listed 8_ the only grantor OI the deed, in

B1"et? view, this W8_ insufficient to notify him that the partnership I1 longer held

an ownership interest.

5. Bret argues he W8_ not ?bound to search records under [SDCL 43-28-15]?
because he did not encumber the P1"0pe1"t With the 1995 deed. He also

maintains that the defendants should not be permitted to HS ?th[e] statute
to shield themselves from their victims? when the deed they filed W8_

fraudulent.

6. Bret argues that the statute is tolled by his continuin g fiduciary relationship
With Mary- Bret claims Mary retained 20.89% of the corp oration because she
only conveyed 162,000 shares to her SOII pursuant to the 2000 contract for
deed rather than the entire 299,348 shares she began With. Thus, he alleges
he remains in 3 ?duciary relationship With her because she maintains her

status 8_ OI1 of the majority shareholders in 3 clos ely-held corp oration. This

argument is Without merit.

N0 evidence exists Suggesting Mary intended to retain any managerial O
financial stake in the corp oration. On the contrary, all parties acted 8_
though Bret, Bryce, and Barry had exclusive control OVQ the ranch after

2000. Mary neither voted I10 held corporate offices after executing the

contract. Because Ma1"y? fiduciary relationship With Bret terminated in
2000, any claims that Mary breached fiduciary duties are barred by the

statute of limitations.

.11.
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[?H27. Based OI 011 review of the record, B1"et? allegation that 3 material

issue of fact exists regarding Whether Bret had notice that Mary executed the 1995

Warranty deed is unsupported. The record establishes that Bret had either actual

O constructive notice of Ma1"y? 1995 Warranty deed by? at the latest, 1999 When, 8_

president of Healy Ranch, 1110 he signed 3 n1OI?tg3ge With Marquette Bank

representing that the corp oration had ?good and marketable title of T9001- to Healy

Ranch. The n1OI?tg3ge made I1 mention that the 1986 partnership owned any Part

of Healy Ranch. It contained only the legal descriptions for the P1"0pe1"t held by

Healy Ranch, Inc.

W28] Moreover, the only reasonable inference W can draw from the

undisputed material facts contained in this record is that Bret W8_ keenly 8_W of

the preeminence of the corp oration having purchased, along With his two brothers, 3

one-third interest in the corp oration in 2000 by contract for deed. He served for

many years 8_ the corp 01"ati0n?s president With QCCG to corporate records. He

signed SQVG n1OI?tg3ge agreements OI behalf of the corp oration. When he

individually purchased 3 parcel of the ranch for his home in 2007, he bought the

land from the corp oration. He brought 3 civil action in the sole I18_I'I of the

corp oration against 3 third Party seeking to FQCOV for damage to ranch fencing

Without n amin g the partnership 8_ 3 plaintiff.

W29] Although Bret contends his interest in the partnership remained

intact, his actions did not re?ect this belief. Until shortly before he initiated this

action, Bret ignored the partnership following the creation of Healy Ranch, Inc. He

did not record the 1986 partnership agreement O the 1989 deed. The partnership

.12.
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did not ?le 3 partnership return O Pay P1"0pe1"t taxes after 1995, and Bret

represented that his shares of Healy Ranch, Inc. stock were his only asset OI an

individual financial statement in November 2001. B1"et? comment to Barry in 3

June 2016 e-mail is also telling. In that COITQSP Bret acknowledged: ?I

owned 25% of the place I'I1OI' insisted OI 1/3 to 6V6I?yOI1 S Yes I did P1- all my

chip s back in for 8% > (Emphasis added).

W30] Bret has failed to present any evidence that he could not have

discovered the 1995 Warranty deed Within the statutory period by exercising

reasonable diligence. See Gades, 2015 S.D. 42, ? 9, 865 N.W.2d at 159. To the

contrary, by his OWI admissions, Bret has established that he had actual

knowledge. Thus, the circuit court did not GI by rejecting B1"et? a1" gument that the

statute of limitations in SDCL 15-2-13 should be t011ed.7

[?H31. We next address the timeliness of any legal malpractice claims B1"et?

complaint raises against Fox. Like his claims under the six-year statute of

limitations provided in SDCL 15-2-13, B1"et? C9_U of action also fails when applied

to the shorter statutory period provided by SDCL 15-2-14.2. It is HIIIIGCGSS to

decide Whether SDCL 15-2-14.2 is 3 statute of repose O 3 statute of limitations With

its attendant tolling defenses because the record does not support tolling the

7. Bret also had at least constructive notice of Ma1"y? Warranty deeds
transferring RH-1 and RH-2 in 1999 when he signed the n1OI?tg3ge With

Marquette Bank. In executing that document, Bret signed below the legal
description included in ?Exhibit A? which listed RH-1 and RH-2 8_
exceptions to the P1"0pe1"t owned by Healy Ranch, Inc. Thus, his claims With

respect to Ma1"y? sale of RH-1 to Ronald and Velma Scott and sale of RH-2 to
Raymond and Evelyn Sharping have also expired.

.13.
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statutory periods for B1"et? CQHSG of action under any theory. Cf Pitt-Hart U

Sanford USD Med. Ctr, 2016 S.D. 33, 878 N.W.2d 406.

W32] B1"et? actual O constructive notice precludes him from using

fraudulent concealment to extend the statutory period. Likewise, Bret cannot 1.15

continuous representation to toll the statutory period of the legal malpractice claim

because it requires an ongoing professional relationship. See Kurylas, 452 N.W.2d

at 115. Bret did not have 3 continuous att01"ney?c1ient relationship With Fox

between 2013 and 2016 because FOX? license to practice law W8_ suspended.

Additionally, aside from providing Bret With records for this lawsuit, Fox completed

I1 relevant Work for Bret that would extend the statutory period. B1"et? a1" gument

that FOX? March 2016 letter asking Bret to up date the corporate minutes is

evidence of 3 continuin g relationship is unp ersuasive because Fox sent the

COITQSP in his cap a city 8_ the corp 01"ati0n?s lawyer. Similarly, the Work Fox

completed OI 3 Water easement for B1"et? P1"0pe1"t did not involve the ?professional

services from which the alleged malpractice Stems >, Id. at 115. The circuit court

did not GI by concluding that any malpractice claim Bret may have had against

Fox has expired.

II. VVhether the circuit court utilized the PF0per procedure when

granting the defendants? motions for summary judgment.

[?H33. Bret also argues that the circuit court erred when it granted SU_I'I]l'I19

judgment because in its memorandum decision it identified undisputed material

facts that << HE O different facts in Whole O Part than those timely presented

by defendants.? According to Bret, SU_I'I1I'I19 judgment must be reversed because

the court denied him ?the Opp ortunity provided by statute to answer, dispute, and

.14.
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brief the [@]Ou1" OI these HE facts. We disagree. ?If there exists any basis which

supports the ruling of the [circuit] court, af?rmance of 3 S judgment is

PFOPQI. Klein U Sanford USD Med. Ctr, 2015 S.D. 95, ? 20, 872 N.W.2d 802, 808.

Here, the court founded its decision OI the statute of limitations and concluded that

GVQ if Bret OI1 owned 3 portion of Healy Ranch via his partnership interest, he

had notice of the defendants? alleged tortious conduct many years before ?ling the

lawsuit. Because the circuit court P1"0pe1"1 concluded that B1"et? suit W8_ time

barred, W affirm SU_I'I]l'I19 judgment in favor of the defendants.

III. VVhether the circuit court erred by awarding attorney fees to
defendants.

[?H34. The circuit court has authority to award attorney fees if it finds the

lawsuit W8_ frivolous O malicious. ?To determine Whether sanctions are

aPP1"0p1"iate it is I16C6SS8_I to determine Whether there W8_ 3 reasonable basis to

believe that the facts 51_1ppOI?tiI the claim were true at the time the lawsuit LO

?led.? Johnson, 2012 S.D. 61 ? 14, 818 N.W.2d at 808. ?A frivolous action exists

when the proponent can present I1 rational a1" gument based OI the evidence O law

in support of the claim > Ridley U Lawrence Ciy Comm?n, 2000 S.D. 143, ? 14,

619 N.W.2d 254, 259 (internal quotation marks omitted). Malice, OI the other

hand,

exists when the proceedings are instituted primarily for an
improper Purpose. An improper Purpose OCC11 in situations
where? the plaintiff in the original action W8_ actuated by any
unjustifiable motive, [such] 8_ Where his Primary motive W8_

hostility O ill Will, O Where his sole Purpose W8_ to deprive the
defendant of 3 beneficial HS of his P1"0pe1"t

.15.
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Stratmeyer, 2002 S.D. 91, ? 20, 649 N.W.2d at 926. We review 3 trial c0u1"t? ruling

OI the allowance O disallowance of costs and attorney fees under an abuse of

discretion standard.? Stratmeyer U Engb?7"g> 2002 S.D. 91, ? 12, 649 N.W.2d 921,

925.

W35] Although litigants need only show that 3 law suit W8_ either frivolous

O malicious to FQCOV attorney fees, the circuit court found that B1"et? law suit W8_

both. See Johnson U Miller, 2012 S.D. 61, ? 8, 818 N.W.2d 804, 807. The circuit

court concluded that it W8_ ?clear [Bret] brought this action With the intent of

trying to prevent the sale of Healy Ranch > because both Bret and his attorney

admitted that W8_ their Purpose.

W36] Bret appeals this conclusion, arguing the circuit court abused its

discretion. He admits that his motivation for the law suit W8_ to prevent Healy

Ranch, Inc-, from selling the family land. How ever, he submits that his

preventative actions honor the Purpose of the 1986 partnership agreement With

DeL0nde ?to PIGS the Healy Ranch S that it may be passed OI to future

generations > Thus, according to Bret, the circuit court abused its discretion

when it found that his claims were frivolous and malicious.

[?H37. We disagree. Even viewed in the li ght most favorable to Bret, there is

I1 evidence in the record to suggest that Bret had any reasonable basis to believe

his claims were valid when he filed the law suit O that they could survive the

statute of limitations defenses. To the contrary, B1"et? e-mail to Barry in June 2016

demonstrates that he had actual knowledge that Healy Ranch, Inc. held title to

Healy Ranch. As SOO 8_ Bret began to disagree With his brothers, he made 3

.16.
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conscious effort to maintain his control OVQ the ranch and stop the sale. Bret Wrote

letters to various banks and journals asserting that the corp oration did not have

g00d title , which caused Healy Ranch, Inc. to default OI its n1OI?tg3ge' During the

short time this liti gati on W8_ in discovery, Bret sent 3 total of 2,304 discovery

requests to six different defendants. Bret filed the law suit for the Purpose of

preventing the sale of the P1"0pe1"ty not because he believed his partnership interest

remained enforceable. The circuit court did not abuse its discretion by awarding

attorney fees to the defendants.

W38] As 3 final matter, all of the parties request appellate attorney fees,

costs, and sales tax. Bryce, Barry, and Healy Ranch, Inc. request $7,759, Mary

requests $13,858.33, and Fox requests $3,450. In FQSPOIIS Bret seeks fees totaling

$89,127.19. We award $7,500 to Bryce, Barry and Healy Ranch, 1110 $7,500 to

Mary, and $3,450 to Fox. B1"et? motion for attorney fees is denied. We affirm.

W39] GILBERTSON, Chief Justice, SALTER, Justice, and SOGN, Circuit

Court Judge, COIICH

W40] SOGN, Circuit Court Judge, sitting for JENSEN, Justice, disqualified.

.17.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

ZS
COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT

)

HEALY RANCH, INC., )
) 07CIV. 19-71

Plaintiff, )
)

V ) PLAINTIFF?S STATEMENT OF
) UNDISPUTED MATERIAL FACTS

BRET HEALY, Individually and <1/b/a )
HEALY RANCH PARTNERSHIP, )

)
Defendants. )

The Plaintiff, Healy Ranch, InC., respectfully submits this statement of

undisputed material facts in support of its Motion for Summary Judgment. Exhibits

referenced herein are attached to the A?idauit 0fJ0e Erickson filed in support of

Plaintiffs Motion.

Background and Statute of Limitations

1 The real PI'0P?I"[y (herein after referred to H the ?Pr0peI"ty?) at issue in

this action is legally described 35

The Northwest Quarter; the Northeast Quarter; and the

Southeast Quarter of Section Twenty-Nine;

Lots One) TWO Three, Four and Five and the South Half of

the Northeast Quarter; the North Half of the Southeast

Quarter; the Southeast Quarter of the Southeast Quarter;
and the Southeast Quarter of the Northwest Quarter of

Section Seventeen except 3 parcel of land located in the

Southeast Quarter of the Northeast Quarter and the

Northeast Quarter of the Southeast Quarter of Section

Seventeen H recorded in Warranty Deed recorded by
Microfilm N0. 93-291;

The East Half of Section Twenty except Lots Three and Four;

1
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Lots Three, Four, and Five and the Northwest Quarter except
Lot RH 1 and except Lot RH-2 in Section Twenty-Three;

Lots One) Two Three; and the East Half of the Northeast

Quarter; the Northwest Quarter of the Northeast Quarter
and the Northeast Quarter of the Northwest Quarter, Section

Twenty-Two;

All of that Part of the Northwest Quarter lying North of the

right-of-way of the Chicago, Milwaukee, and St. Paul

Railroad in Section Twenty-Six;

All located in Township One Hundred Four North, Range

Seventy, West of the Fifth P.M., Brule County, South Dakota

(less rights of WH of record).

(Notice of Claim of Interest, Depo. EX 1.

2. On March 12 1995> the Healy Ranch Partnership transferred the Property

to Healy Ranch, Inc.
>

and OI March 13 1995> the deed W3 recorded. (1995 Warranty

Deed, Depo. EX 2-)

3. Bret Healy recorded 3 ?Notice of Claim of Interest? OI J anualy 25 2018.

(Notice of Claim of Interest, Depo. EX 1.

4. Bret Healy admitted that he did not record his Notice of Claim of Interest

within 22 years of the recording of the 1995 Warranty Deed that granted title to Healy

Ranch, Inc. (Bret Healy?s Depo. PP 40:4-4115-)

5. The Notice of Claim of Interest claims that the deed transferring the

Property to Healy Ranch, Inc. in 1995 is void. (Notice of Claim of Interest, Depo. Ex. 1-

6. The Notice of Claim of Interest claims the 1995 deed transferring the

Property is void because one of the transferors, DeL0nde Healy, did not have authority

to execute the deed under Bret Healy?s described ?Healy Ranch Partnership.? (Notice of

Claim of Interest, Depo. EX 1.

2
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'7 The Healy Ranch Partnership acquired title to the Property through two

deeds in 1968 and 1990. (Exhibits A & B to Defendant?s Counterclaim.)

8. Bret Healy?s alleged ? Healy Ranch Partnership? alleges ownership to the

Property because of the 1968 and 1990 deeds. (Defendant?s Counterclaim, ? 6.)

9. On J anualy 10 2020, Bret Healy asserted 3 Counterclaim and raised

affirmative defenses alleging that Bret Healy and his described ? Healy Ranch

Partnership? have 3 claim of ownership to the Property based OI the 1968 and 1990

deeds, and that Healy Ranch, Inc. 1995 Warranty Deed is void. (Defendant?s

C0unterc1aim?affirmative defenses PP 4-6, and counterclaims PP 7-10.)

Res J udicata

1O On May 11 2017; Bret Healy ?led 3 lawsuit containing allegations of

conversion, fraud, and conspiracy to commit fraud against Healy Ranch, InC., Healy

Ranch Partnership, his mother, his brothers, and his former attorney. (SD Supreme

Court OpiI1i0I1 Depo. Ex. 3-)

11 The Honorable Judge Giles issued 3 Memorandum Decision granting

summary judgment OI all of Bret Healy?s claims in the 2017 lawsuit. (Memorandum

Decision, Depo. Ex. 5-)

12. In his Memorandum Decision, the Honorable Judge Giles held that it W3

an undisputed fact that: ?On March 13 1995> Mary Ann Osborne executed 3 deed

transferring the land from Healy Ranch Partnership to Healy Ranch, Inc ,,

(Memorandum Decision, ? 10 Depo. EX 5~

13' The Memorandum Decision issued by Judge Giles also included an Order

dismissing all of Bret Healy?s claims, and the Judge signed the order OI October 10

2017' (Memorandum Decision, Depo. Ex. 5-)

3
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14' The Honorable Judge Giles also entered Findings of Fact and Conclusions

of Law when he granted attorneys? fees for the Defendants. (Findings and Conclusions,

Depo. EX 6.)

15' The Honorable Judge Giles made the following Findings of Fact:

The Q Healy Ranch Partnership that GV held title

to Healy Ranch W3 the partnership between
Plaintiffs parents, Robert E. Healy and Mary Ann

Healy (Osborne), and grandmother, DeL0nde Healy.
(Finding N0. 4-)

On J anualy 26, 1986, Plaintiff entered into 3
partnership agreement with his mother, Mary Ann

Healy (Osborne), and grandmother, DeL0nde Healy,
in order to create 3 new Healy Ranch Partnership
(?1986 Healy Ranch Partnership?). (Finding N0. 5-)

There W3 never 3 legal document transferring title to
Healy Ranch to that 1986 Healy Ranch Partnership.
The 1986 Healy Ranch Partnership never PI?0perly
held title to any of Healy Ranch. (Finding N0. 6.)

Although Plaintiff entered into 3 partnership

agreement in 1986, he did not take any action to
assert his interest in that partnership for 30 years.
(Finding N0. 7~

On J anualy 31, 1989> DeL0nde Healy deeded her
remaining interest in the land to Plaintiff, but the

1939 deed from DeL0nde Healy to Plaintiff W3 never
recorded. (Finding N0. 8.)

On March 12 1995> M317 Ann Osborne and DeL0nde
Healy executed 3 deed transferring their interest in
the partnership prOPeI'tY to Healy Ranch, Inc.
(Finding N0. 9-)

(Findings and Conclusions, Depo. Ex. 6.)

16. The Honorable Judge Giles further entered Conclusions of Law finding

that Bret Healy?s lawsuit W3 frivolous and malicious. (Findings and Conclusions, Depo.

EX 6.)

4
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17' Bret Healy appealed the Trial C0urt?s granting of summary judgment and

granting of att0rney?s fees to the South Dakota Supreme Court. (SD Supreme Court

OpiI1i0I1 Depo. Ex. 3-)

18. The South Dakota Supreme Court unanimously affirmed the Trial C0urt?s

dismissal of Bret Healy?s lawsuit and the awarding of attorneys? fees to the Defendants.

(SD Supreme Court OpiI1i0I1 Depo. Ex. 3-)

19' The South Dakota Supreme Court noted that it is undisputed that Bret

Healy initiated his lawsuit ?more than 22 years from the date M313 and DeL0nde

executed the 1995 Warranty Deed [to Healy Ranch, II1C.]- (SD Supreme Court OpiI1i0I1

? 23 Depo. EX 3-)

20. The South Dakota Supreme Court further noted that:

Although Bret contends his interest in the partnership
remained intact, his actions did not re?ect this belief. Until
shortly after he initiated this action, Bret ignored the
partnership following the creation of Healy Ranch, Inc.

(SD Supreme Court OpiI1i0I1 ? 29 Depo. EX 3-)

21. The South Dakota Supreme Court affirmed the Trial C0urt?s ruling, despite

the ?voluminous? documents that Bret Healy alleges support his described ? Healy

Ranch Partnership.? (Bret Healy?s Depo. PP 12:2-13:4-)

22. Bret Healy disagrees with the South Dakota Supreme Court and the Trial

Court because Bret alleges that they both ?ignored? documents submitted by him. (Bret

Healy?s Depo. p. 15:6-12-)

23' Bret Healy further disagrees with the Trial Court where the Trial Court

held in its Findings of Fact and Conclusions of Law that Bret Healy?s claim that Healy

5
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Ranch, Inc. did not OWI the Property W3 frivolous from its inception. (Findings and

Conclusions, Depo. EX 6; Bret Healy?s Depo. p. 26:14-22-)

24 Bret Healy further disagrees with the South Dakota Supreme C0urt?s

decision where it stated that Bret Healy acted H the Healy Ranch, Inc. president for 17

ye3I?5 because Bret Healy alleges that the South Dakota Supreme Court ignored the

record evidence and relied OI 3 demonstratively false document. (Bret Healy?s Depo.

PP 30:22-31:7-)

Dated this 1 day of March, 2020.

SCHOENBECK LAW, PC

BY _/S/ Joe Ericks0n_

Lee Schoenbeck

Joe Erickson

Attorneys for Plain???

P.O. Box 1325
Watertown, SD 57201
605-886-0010
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JURISDICTIONAL STATEMENT 

 

 Appellee concurs and agrees with the Jurisdictional Statement set forth in the 

Appellant’s Brief.  Appellant’s Brief at 1. 

 

REQUEST FOR ORAL ARGUMENT 

 

 Appellee respectfully requests the privilege of appearing before this Court for oral 

argument. 

 

STATEMENT OF LEGAL ISSUES AND AUTHORITIES 

 

1. Did the Notice of Claim of Interest preserve Healy Ranch Partnership’s 

claimed interest in the Healy Ranch Property? 

The trial court held that Bret Healy’s claim to the Healy Ranch Property was 

barred by the statute of limitations under SDL 43-30-3 and the Notice of 

Claim of Interest was void because it was not recorded within 23 years from 

the date of the recording of deeds of conveyance under which Healy Ranch 

Partnership claimed title to the property. 

 

SDCL 43-30-3 

SDCL 43-30-10 

Springer v. Cahoy, 2013 S.D. 86, 841 N.W.2d 15 

Tvedt v. Bork, 414 N.W.2d 11 (S.D. 1987) 

 

2. Does res judicata arise from the holding in Healy v. Osborne to bar the 

Healy Ranch Partnership from asserting its claimed interest in the Healy 

Ranch Property? 

The trial court held it need not address this issue because it determined the 

Notice of Claim of Interest was not timely filed. 

 

Lippold v. Meade County Board of Commisioners, 2018 S.D. 7, 906 N.W.2d 

917, ¶ 28 

Chapman v. Chapman, 2006 S.D. 36, 713 N.W.2d 572, ¶ 13  

Healy v. Osborne, 2019 S.D. 56, 934 N.W.2d 557 
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3. Did Healy Ranch, Inc. provide sufficient evidence to carry its burden of 

showing the Notice of Claim of Interest was filed only for the purpose of 

slandering title to the Healy Ranch Property? 

The trial court held that an award of attorney fees  under SDCL 43-30-9 must 

be supported by a showing that Bret Healy was motivated solely by intent to 

slander title, that the action is otherwise wholly without merit, and that the 

evidence presented was insufficient for such a finding. 

 

SDCL 43-30-9 

Biegler v. Kraft, 924 F.Supp.2d 1074, 1092-93 (D.S.D. 2013) 

Brown v. Hanson, 2011 S.D. 21, ¶ 19, 789 N.W.2d 422 

 

4. Should Healy Ranch Partnership have been joined as an indispensable 

party to the litigation? 

The trial court held that, because it determined the Notice of Claim of Interest 

was not timely filed, it need not determine whether Healy Ranch Partnership 

should be added as a party to the litigation. 

 

Ryken v. State, 305 N.W.2d 393, 396 (S.D. 1981) 

Busselman v. Egge, 2015 S.D. 38, ¶ 6, 864 N.W.2d 786 

Kapp v. Hansen, 76 S.D. 279, 285-86, 111 N.W.2d 333, 336-37 (1961) 

 

STATEMENT OF THE CASE 

 

 Healy Ranch, Inc. filed this suit on November 26, 2019, claiming marketable title 

based on a Warranty Deed executed by Mary Ann (Healy) Osborne and DeLonde Healy 

on March 12, 1995, and filed for record on March 13, 1995, (hereafter the “1995 

Warranty Deed”).  (App. 230-231; SR 65-66.) 

Healy I 

This case follows on the heels of earlier litigation filed by Bret Healy in May 

2017 involving a portion of the same parties.  That suit asserted claims of fraud, 

conspiracy to commit fraud, and conversion1 against Healy Ranch, Inc., which is the 

Plaintiff in this current action. Healy Ranch, Inc. v. Osborne, 2019 S.D. 56, 934 N.W.2d 

                                                 
1 In Healy I, Bret Healy also pursued claims of unjust enrichment, breach of fiduciary duties, and 

negligence against the additional co-Defendants. 

https://www.westlaw.com/Document/N616B7C400A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N616B7C400A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I7e58242374e311e280719c3f0e80bdd0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_1092
https://www.westlaw.com/Document/I3f845e17823211e0af6af9916f973d19/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_422
https://www.westlaw.com/Document/I91ba4edafea711d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_396
https://www.westlaw.com/Document/If1ad94390d8e11e5b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I15401ca9fe8c11d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_709_285
https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


 iv 

557.  While Bret Healy claimed Healy Ranch, Inc. conspired and participated in a 

fraudulent conveyance of land pursuant to the 1995 Warranty Deed, the merits of his 

allegations were never adjudged because the Circuit Court, and subsequently this Court, 

determined those claims were barred pursuant to the applicable six-year statute of 

limitations for claims of fraud, civil conspiracy, and conversion.  As part of his appeal, 

Bret Healy also challenged the decision of the Circuit Court to award attorney fees on the 

basis of malicious prosecution.  Ultimately, this Court affirmed that attorney fee award; 

however, at no point was the ownership or title to real estate determined by the Circuit 

Court or this Court.  In fact, in its decision, this Court specifically stated it was not 

addressing “Bret’s claim of ownership because the threshold issue in this case centers on 

the timeliness of Bret’s claims for conversion, breach of contract, fraud, conspiracy to 

commit fraud, unjust enrichment, breach of fiduciary duties, and negligence.”  Healy v. 

Osborne, 2019 S.D. 56, ¶21, 934 N.W.2d at 563 (S.D. 2019). 

Healy II 

 

Prior to this Court rendering its decision from the appeal of Healy I, Bret Healy 

on behalf of the Healy Ranch Partnership, after consulting with an attorney, caused to be 

filed a Notice of Claim of Interest on January 25, 2018.  (App. 021-028.)  On November 

26, 2019, the Healy Ranch, Inc. filed the current action requesting a ruling that the Healy 

Ranch, Inc. has marketable title and voiding the Notice of Claim of Interest.  It also 

requested an award of attorney fees pursuant to SDCL 43-30-9.  (SR 2-5.)  Bret Healy 

counterclaimed, asserting, in part, that because the 1995 Warranty Deed is outside the 

chain of title and void, the Healy Ranch Partnership should be deemed to have legal title 

pursuant to two deeds from 1968 and 1990 and quieting title in the same.  (SR 15-28.)  

https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_563
https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_563
https://www.westlaw.com/Document/I669d2c10e07611e99758f497fe5ac24e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N616B7C400A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


 iv 

Pursuant to a Motion for Summary Judgment filed by Healy Ranch, Inc., the Honorable 

Patrick T. Smith signed a Judgment Voiding January 25, 2018, Notice of Claim of 

Interest Filed by Bret Healy on behalf of Healy Ranch Partnership, finding the claim was 

barred by the statute of limitations under SDCL 43-30-3 because the Notice of Claim of 

Interest was not filed within twenty-three years from the recording of the deed of 

conveyance under which Healy Ranch Partnership claims title to the property at issue.  

(App. 012-014; SR 1007-1009.)  Bret Healy’s Motion to Join or Dismiss, requesting 

Healy Ranch Partnership be added as a party, was heard at the time same as the Motion 

for Summary Judgment, with the Circuit Court determining that a ruling was not 

necessary on the Motion to Join or Dismiss due to its findings with regard to the Motion 

for Summary Judgment (SR 1034-1035.)    

On August 19, 2020, the Honorable Patrick T. Smith denied Healy Ranch, Inc.’s 

claim for attorneys fees pursuant to SDCL 43-30-9 (App. 012-014; SR 1007-1009.) 

Notice of Entry of Judgment was filed on September 2, 2020 (App. 001-002; SR 

1655-1656.) 

Notice of Appeal was filed by Healy Ranch, Inc. on September 3, 2020.  (SR 

1659-60.)  Notice of Review was filed by Bret Healy on September 16, 2020.  (App 015-

020.) 

STATEMENT OF FACTS 

 

I. Facts related to the Notice of Claim of Interest 

Healy Ranch, Inc. brought this suit claiming marketable title in reliance of the 

1995 Warranty Deed being its root of title and having been on file for at least twenty-two 

years.  (SR 2-11.)  The 1995 Warranty Deed purports to come from Healy Ranch, a 
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partnership.  (App. 081, ¶2, 086, ¶2; SR 55, ¶2; 203, ¶2.)  Healy Ranch Partnership 

acquired title to the Property through two deeds in 1968 and 1990, facts both parties 

agree with.  (App. 082, ¶7; SR 56, ¶7; 204, ¶7.)  On January 25, 2018, within twenty-

three (23) years of the filing of the 1995 Warranty Deed,  Bret Healy, on behalf of Healy 

Ranch Partnership, filed an eight page Notice of Claim of Interest with the Brule County 

Register of Deeds detailing the Healy Ranch Partnership’s interest in the Property, which 

included an Agreement entered into between DeLonde Healy, Mary Ann Healy, and Bret 

Healy (hereafter “Agreement”).  (App. 081, ¶4, 087, ¶4; SR 55, ¶4; 204, ¶4.)  Pursuant to 

that Agreement, DeLonde Healy “release[d] all title and interest she has to the 

Partnership assets as of December 31, 1985.”  (App. 024, ¶11; SR 213, ¶11.)  The 

Agreement further states: “It is the intent of all the parties that any interest of DeLonde 

Healy in the Healy Ranch partnership…be completely transferred directly to Bret Healy 

effective with the date of this agreement.”  (App. 026, ¶VIII; SR 215, ¶VIII.)  In addition 

to the Agreement, DeLonde Healy executed a Bill of Sale in 1989 conveying to Bret 

Healy “[a]ny and all interest first party has if any, in the machinery, crops, cattle, 

equipment and any and all other Healy Farm operation or Healy Farm partnership or 

Healy Ranch partnership or any other like entity whether a partnership, corporation, or 

other legal entity.”  (App. 102-103; SR 227-228.)  The Notice of Claim of Interest claims 

the 1995 Warranty Deed is outside the chain of title and  void because one of the 

transferors, DeLonde Healy, did not have authority to execute the deed on behalf of the 

Healy Ranch Partnership, there is no evidence the 1995 Warranty Deed was authorized 

by the partners of the Healy Ranch Partnership, the transfer of the Property was not given 



 iv 

for value2, and Healy Ranch, Inc. knew DeLonde Healy lacked authority to bind Healy 

Ranch Partnership.   

II. Facts related to Healy Ranch, Inc.’s Claim for Attorney Fees 

While the parties to this case were also involved in prior litigation, no additional 

facts were developed during the course of this litigation that would lend credence to the 

argument that the Notice of Claim of Interest was meant to slander title to the Property, 

as described in SDCL 43-30-9.  Healy Ranch, Inc. relies heavily on issues discussed in 

Healy I that related to its separate claim of malicious prosecution as those facts related to 

claims that were extinguished by a six-year statute of limitations.  Important to the 

analysis related to attorney fees is the timeline of events as they developed in Healy I.  

Those pertinent dates include: 1) the entry of Judge Giles ruling on Motion for Summary 

Judgment on October 10, 2017; 2) Judge Giles subsequent decision awarding attorney 

fees on November 17, 2017; 3) Bret Healy’s prompt Notice of Appeal in Healy I filed on 

December 27, 2017 (App. 069.); and this Court’s ruling on September 25, 2019.  (App. 

061-079.)  The Notice of Claim of Interest in this matter was filed on January 25, 2018.  

(App. 021-028; SR 210-217.) 

At no point in time has there ever been a statement of partnership authority, 

recorded or unrecorded, granting Mary Ann Healy or DeLonde Healy authority to 

execute the 1995 Warranty Deed.  (App. 093-101; SR 218-226, ¶19.)  Additionally, there 

has never been any Affidavit of Possession executed by Healy Ranch, Inc.  (App. 093-

101; SR 218-226, ¶20.)  Healy Ranch, Inc. admits facts that go to show the 1995 

                                                 
2 The 1995 Warranty Deed claims to be exempt from transfer fees pursuant to SDCL 43-4-22(18) (“for 

which no consideration was given”).  (App. 230-231; SR 65-66.)  Assuming the 1995 Warranty Deed 

comes from Healy Ranch Partnership, it is also problematic that the deed represents that Healy Ranch 

Partnership owns a majority of the capital stock in Healy Ranch, Inc.  SDCL 43-44-22(11). 
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Warranty Deed was not validly executed, going so far as asserting that there no partners 

in Healy Ranch Partnership on March 12, 1995, when the 1995 Warranty Deed was 

executed, and that the partnership has not existed since 1985. (App. 093-101; SR 218-

226, ¶7.)  Healy Ranch, Inc. further admitted in Healy I that Mary Ann Osborne, Bret 

Healy, and DeLonde Healy executed a Partnership Agreement in 1986, in which the main 

partnership asset was the family ranch and acreage (aka the Healy Ranch Property), part 

of which had been in the Healy family for several generations.  (App. 126; SR 1465, ¶2.)  

Healy Ranch, Inc.’s officers and board members Barry and Bryce Healy acknowledged in 

a 2008 settlement agreement and lease that the owner of the Healy Ranch Property was 

the Healy Ranch Partnership with Bret Healy as the general partner and Barry and Bryce 

Healy as additional partners.  (App. 127-128; SR 1466-1467, ¶5.)  In addition, other 

family members acknowledge that DeLonde Healy was not a partner in any partnership 

known as Healy Ranch Partnership after December 31, 1985, and that the Healy Ranch 

Partnership’s balance sheet reflected both ownership of the Healy Ranch Property and 

debt associated with it.  (App. 113-125; SR 626-664, ¶¶4, 6, 7, and 13.)  Bret Healy also 

put forth expert testimony of CPA Nina Braun who determined from her review of 

numerous documents that the Healy Ranch Partnership had continuing business 

operations between 1986 and 1997, and that those business operations were all conducted 

under the same federal tax identification number that had been assigned to Healy Ranch 

partnership since 1961.  (App. 105-112, ¶¶6-11; SR 230-625 at 234-235, ¶¶6-11.) 

Prior to filing the Notice of Claim of Interest, Bret Healy consulted with attorney 

Patrick Glover of Meierhenry Sargent, LLP, as to the propriety of filing such a notice.  

(App. 005-011 and 006, ¶4; SR 1465-1467, ¶6 and 1547-1568) 
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Judge Smith’s Findings of Fact and Conclusions of Law on August 19, 2020, 

included the following pertinent facts with regard to his determination to not award 

attorney fees: 

• The Circuit Court took judicial notice of the prior litigation between the 

parties including Brule County Case No. 07CIV17-000023, and the 

Supreme Court decision therein, Bret Healy v. Mary Ann Osborne, Bryce 

Healy, Barry Healy, Healy Ranch Partnership, Healy Ranch, Inc., and 

Albert Steven Fox, 2018 S.D. 27. (App. 005-011, 006, ¶4;  SR 1593-1599, 

1594, ¶4.) 

• The prior litigation was resolved by a finding by Judge Chris Giles, upheld 

by the South Dakota supreme Court, that the applicable statute of 

limitations of the claims asserted in the prior litigation had run and the 

claims were time barred. (App. 006, ¶5; SR 1594, ¶ 5.) 

• Bret Healy’s interpretation of SDCL 43-30-3 allowed him 23 years to file 

a Notice of Claim of Interest “from the date of recording of deed of 

conveyance under which title is claimed” which said time limitation 

commencing from when Healy Ranch, Inc. makes its claim via deed, 

March 13, 1995. (App. 006-007, ¶7; SR 1594-1595, ¶7.) 

• The Court granted Healy Ranch, Inc.’s motion for summary judgment, 

finding the limitations period commenced running from the date of the 

deed that is the basis of Healy Ranch Partnership’s claim. (App. 007, ¶8; 

SR 1595, ¶8.) 
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• In support of its motion under SDCL 43-30-9, Healy Ranch, Inc. relied on 

the findings of Judge Giles.  (App. 007-008, ¶10; SR 1595-1596, ¶10.) 

• The current action is to quiet title in response to a filing of a Notice of 

Claim of Interest, not an action for conversion, breach of contract, fraud, 

unjust enrichment, breach of fiduciary duties, or negligence.  (App. 008, 

¶11; SR 1596, ¶11.) 

• The question in awarding fees in this case is whether Bret Healy filed the 

Notice of Claim of Interest with the purpose of slandering title and for no 

legitimate purpose.  Judge Giles did not address Bret Healy’s current 

motives, as the Notice of Claim of Interest had not yet been filed.  (App. 

009, ¶12; SR 1596, ¶12.) 

• Judge Smith determined it was unnecessary to rule on the legitimacy of 

the Notice of Claim of Interest and found the court lacked sufficient 

evidence on the record to make a ruling.  (App. 011, ¶7; SR 1599, ¶7.) 

 

STANDARD OF REVIEW 

 

 This appeal addresses three types of issues: 1) the circuit court’s grant of Healy 

Ranch, Inc.’s motion for summary judgment; 2) the circuit court’s denial of attorney’s 

fees; and, 3) the joinder of Healy Ranch Partnership as an indispensable party to this 

litigation. 

 A circuit court’s entry of summary judgment is reviewed under a de novo 

standard.  Lammers v. State by & through Dep't of Game, Fish & Parks, 2019 S.D. 44, ¶ 

9, 932 N.W.2d 129, 132–33.   
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“When conducting a de novo review, we give no deference 

to the circuit court’s decision to grant summary judgment. 

When reviewing a circuit court’s grant of summary 

judgment, this Court only decides whether genuine issues 

of material fact exist and whether the law was correctly 

applied.” Larimer v. Am. Family Mut. Ins. Co., 2019 S.D. 

21, ¶ 6, 926 N.W.2d 472, 475. “We view the evidence most 

favorably to the nonmoving party and resolve reasonable 

doubts against the moving party.” State Auto Ins. Cos. v. 

B.N.C., 2005 S.D. 89, ¶ 6, 702 N.W.2d 379, 382. The party 

resisting summary judgment must present “sufficient 

probative evidence that would permit a finding in her favor 

on more than mere speculation, conjecture, or 

fantasy.” Schaefer v. Sioux Spine & Sport, Prof. LLC, 2018 

S.D. 5, ¶ 9, 906 N.W.2d 427, 431.   

 

Id.  In addition, the construction and application of a statute of limitations presents a legal 

question that is reviewed de novo.  Estate of Henderson v. Estate of Henderson, 2012 

S.D. 80, ¶ 9, 823 N.W.2d 563. 

 An award, or refusal to award, attorney fees is reviewed under an abuse of 

discretion standard.   “’An abuse of discretion is a discretion exercised to an end or 

purpose not justified by, and clearly against, reason and evidence.’ Roth v. Haag, 2013 

S.D. 48, ¶ 11, 834 N.W.2d 337, 340 (citation omitted).”  BAC Home Loans Servicing, 

LP v. Trancynger, 2014 S.D. 22, ¶ 8, 847 N.W.2d 137, 140. 

As it relates to Bret Healy’s Motion to Join or Dismiss, the issue is reviewed 

under a de novo standard.   

A party's status as an indispensable party is a conclusion of 

law. See Thieman v. Bohman, 2002 SD 52, ¶ 14, 645 

N.W.2d 260, 262. As such, a trial judge has no discretion 

whether to join an indispensable party, as the language of 

SDCL 15–6–19(a) is mandatory. Smith v.  Albrecht, 361 

N.W.2d 626, 628 (S.D.1985) (citing Kapp v. Hansen, 79 

S.D. 279, 286, 111 N.W.2d 333, 337 (S.D.1961)). As a 

conclusion of law it is reviewed by this Court de novo, 

giving no deference to the circuit court. Sherburn, 1999 SD 

47, ¶ 4, 593 N.W.2d at 416 (citations omitted).  
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Titus v. Chapman, 2004 S.D. 106, ¶ 15, 687 N.W.2d 918, 923–24 

 

ARGUMENT 

 

INTRODUCTION – QUIET TITLE 

 

Healy Ranch, Inc. brought this quiet title action against only one Defendant – Bret 

Healy, an individual, who it alleges is also doing business as Healy Ranch Partnership.  

While Bret Healy has never claimed an individual interest in the Property, he did file a 

Notice of Claim of Interest describing the ongoing interest Healy Ranch Partnership 

claims in the Property3.  Under South Dakota law, partnerships are legal entities wholly 

separate and apart from their individual partners.  SDCL 48-7A-201(a).  Each partner is 

an agent of the partnership for the purpose of its business.  SDCL 48-7A-301(1).  

[A] quiet title action permits an individual who has an 

estate or interest in real property, “whether in or out of 

possession [of the property] and whether such property is 

vacant or occupied [,]” to test the validity of any adverse 

claims of ownership of the real property for the purpose 

of quieting title to the real property. SDCL 21–41–1. 

 

Estate of Henderson v. Estate of Henderson, 2012 S.D. 80, ¶¶ 13-14, 823 N.W.2d 363, 

367.  In answering a quiet title action, a defendant “must set forth fully and particularly 

the origin, nature, and extent of his claim to the property; and may set forth his rights in 

the property as a counterclaim and demand affirmative relief.” SDCL 21–41–14. 

 Healy Ranch, Inc. is asserting it has marketable title based on the 1995 Warranty 

Deed, a deed that has been on record for longer than 22 years.  SDCL 43-30-3.  However, 

Bret Healy, on behalf of Healy Ranch Partnership, filed a Notice of Claim of Interest, as 

contemplated by SDCL 43-30-3, within 23 years of the 1995 Warranty Deed.  In doing 

                                                 
3 The 1986 Agreement never required recording as it was a conveyance of a personal property interest – 

any and all partnership interests DeLonde Healy may have had.  See SDCL 48-7A-502. 

https://www.westlaw.com/Document/Ia15f6e39ff7611d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_923
https://www.westlaw.com/Document/NFF82DEE00A3A11DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N019A9B500A3B11DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NA9063B400A3311DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I84e972a1346111e280719c3f0e80bdd0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_367
https://www.westlaw.com/Document/I84e972a1346111e280719c3f0e80bdd0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_367
https://www.westlaw.com/Document/NAF2528100A3311DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N5E11F1000A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N5E11F1000A3911DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N085A34F00A3B11DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


 iv 

so, he asserted the Healy Ranch Partnership’s continuing claim of ownership to the 

Property, despite the void or wild deed purporting to come from the Healy Ranch 

Partnership in 1995, thereby preserving the partnership’s claim to ownership of the 

Property and allowing it to assert that claim to ownership in its counterclaim. 

I. PLAINTIFF WAS NOT ENTITLED TO SUMMARY JUDGMENT 

A. BRET HEALY FILED THE NOTICE OF CLAIM OF INTEREST ON 

BEHALF OF HEALY RANCH PARTNERSHIP PROPERLY AND 

TIMELY, THEREBY PRESERVING HEALY RANCH PARTNERSHIP’S 

INTEREST IN THE PROPERTY. 

 

Marketable Title Acts combine the features of curative acts and statutes of 

limitations.  Bar of encumbrance by laches, statutes of limitation, & Marketable Title 

Acts, 3 Patton and Palomar on Land Titles § 563 (3d ed.)   

The idea behind marketable title acts is that when one 

person has had a record title to land for a significant period 

of time, old claims or interests that are inconsistent should 

be extinguished. Marketable title acts are like statutes of 

limitation in that they bar a claim not recorded within the 

designated period. And, they are in the nature of curative 

acts because they are … remedial in character and may be 

relied upon as a cure or remedy for such imperfections of 

title as fall within their scope. They extinguish old title 

defects automatically with the passage of time. The 

Oklahoma Supreme Court described the state's Marketable 

Record Title Act as more than a statute of limitations. The 

Court stated that, unlike a statute of limitations which bars 

the remedy, the Marketable Record Title Act extinguishes 

the property right itself. 

 

Id. (footnotes omitted) (citing Mobbs v. City of Lehigh, 655 P.2d 547, 550-51 

(Okla.1982)).   “SDMTA also functions much like a statute of limitations requiring stale 

demands to be asserted within an SDMTA-defined period.”  Springer v. Cahoy, 2013 

S.D. 86, ¶ 19, 841 N.W.2d 15, 21.  “SDMTA also functions as a recording act in that it 
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provides a method by which an owner may preserve their claim or interest. SDCL 43–

30–3 preserves a claim or interest if notice is recorded ‘on or before twenty-three years 

from the date of recording of deed of conveyance under which title is claimed[.]’”  Id. at 

20, ¶ 17.    

Any person having the legal capacity to own land in this 

state, who has an unbroken chain of title to any interest in 

land by himself and his immediate or remote grantors for a 

period of twenty-two years or longer, and is in possession 

of such land, shall be deemed to have a marketable record 

title to such interest, subject only to such claims thereto and 

defects of title as are not extinguished or barred by the 

application of the provisions of this chapter, instruments 

which have been recorded less than twenty-two years, and 

any encumbrances of record not barred by the statute of 

limitations. 

 

SDCL 43-30-1 (emphasis added).  The SDMTA goes on to provide, 

 

Such marketable title shall be held by such person and shall 

be taken by his successors in interest free and clear of all 

interest, claims, and charges whatever, the existence of 

which depends in whole or in part upon any act, 

transaction, event, or omission that occurred twenty-two 

years or more prior thereto, whether such claim or charge 

be evidenced by a recorded instrument or otherwise, and all 

such interest, claims, and charges affecting such interest in 

real property shall be barred and not enforceable at law or 

equity, unless any person making such claim or asserting 

such interest or charge shall, on or before twenty-three 

years from the date of recording of deed of conveyance 

under which title is claimed, or on or before July 1, 1958, 

whichever event is the latest in point of time, file for record 

a notice in writing, duly verified by oath, setting forth the 

nature of his claim, interest, or charge; and no disability 

nor lack of knowledge of any kind on the part of anyone 

shall operate to extend his time for filing such claim after 

the expiration of twenty-three years from the recording of 

such deed of conveyance or one year after July 1, 1957, 

whichever event is the latest in point of time. 
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SDCL 43-30-3 (emphasis added).  Under the SDMTA, it is the 23-year-period described 

in the statute that is the statute of limitations and recording deadline, with the 22-year-

period being the curative portion of the statute, which would allow the Healy Ranch, Inc. 

to have marketable title in the event no claims were recorded within the 23 years 

following the recording of its deed.  Springer at 20, ¶ 17.  As such, when a party files a 

notice claiming an interest in property, as happened with the Notice of Claim of Interest 

here, their interest in the real estate is preserved, rather than extinguished by the 

SDMTA.4 5   

This construction is in accord with the applicable rules of statutory construction.  

“When engaging in statutory interpretation, we give words their plain meaning and effect, 

and read statutes as a whole, as well as enactments relating to the same subject. When the 

language in a statute is clear, certain, and unambiguous, there is no reason for 

construction, and this Court's only function is to declare the meaning of the statute as 

clearly expressed.”  Citibank, N.A. v. S. Dakota Dep't of Revenue, 2015 S.D. 67, ¶ 12, 

868 N.W.2d 381, 387.  “Where statutes appear to be contradictory, it is the duty of the 

court to reconcile them and to give effect, if possible, to all provisions under 

consideration, construing them together to make them harmonious and workable.” Id. at 

                                                 
4 By way of comparison, the Oklahoma Supreme Court stated in regard to the marketable title act in 

Oklahoma, “Marketable title legislation, on the other hand, has for its target the right itself. It operates to 

extinguish any claim or interest, vested or contingent, present or future, unless the claimant preserves his 

claim by filing a notice within a thirty-year period. If a notice is not filed, the claim is lost. Interests are 

thus extinguished because claimants failed to record, not because they failed to sue.”  Mobbs v. City of 

Lehigh, 655 P.2d 547, 551 (Okla.1982).   

 
5 Under the Appellant’s theory, “any claim against Healy Ranch, Inc.’s title of the Healy Ranch Property 

must be made within twenty-two years from the date Healy Ranch, Inc. acquired the Healy Ranch Property 

by deed.  It is undisputed that Bret Healy did not assert a claim within twenty-two years of Healy Ranch, 

Inc.’s deed to Healy Ranch Property.”  Appellant’s Brief at 18.  In other words, Appellant’s theory is that 

property owners must file duplicative claims of ownership to property to preserve their right to ownership 

or title (first a deed, then a notice of claim of interest).  If no claim of interest is filed within 23 years of 
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388–89. “We should not adopt an interpretation of a statute that renders the 

statute meaningless when the [l]egislature obviously passed it for a reason.” Argus 

Leader v. Hagen, 2007 S.D. 96, ¶ 31, 739 N.W.2d 475, 484.  By reading SDCL 43-30-3 

as having a 23-year statute of limitations for recording 6a notice of a claim of interest, 

full effect is given to SDCL 43-30-1 as well, where it states: 

Any person having the legal capacity to own land in this 

state, who has an unbroken chain of title to any interest in 

land by himself and his immediate or remote grantors for a 

period of twenty-two years or longer, and is in possession 

of such land, shall be deemed to have a marketable record 

title to such interest, subject only to such claims thereto and 

defects of title as are not extinguished or barred by the 

application of the provisions of this chapter, instruments 

which have been recorded less than twenty-two years, and 

any encumbrances of record not barred by the statute of 

limitations. 

 

SDCL 43-30-1 (emphasis added). Further, SDCL 43-30-10 provides: 

This chapter shall be construed to effect the legislative 

purpose of simplifying and facilitating land title 

transactions by allowing persons to deal with the record 

title owner as defined herein; to rely upon the record title 

covering a period twenty-three years prior to the date of an 

affidavit of possession made and recorded as prescribed by 

§ 43-30-7, and to that end to bar all claims that affect or 

may affect the interest thus dealt with, the existence of 

which claim arises out of or depends upon any act, 

transaction, event, or omission antedating a period twenty-

two years prior to the date of an affidavit made and 

recorded as prescribed by § 43-30-7, unless a notice of such 

claim, as provided in § 43-30-5, shall have been duly filed 

for record. 

 

Id. (emphasis added).  Healy Ranch, Inc. may have marketable title as to all others 

claiming an interest in the Property, except the Healy Ranch Partnership, because Healy 

                                                                                                                                                 
taking title to property by deed, the only relief a property owner may be entitled to is to file suit against an 

intervening interest holder and nothing more can be recorded to preserve the owner’s rights. 
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Ranch Inc.’s marketable title would be “subject only to such claims thereto and defects of 

title as are not extinguished or barred by the application of the provisions of [the 

SDMTA]”.  SDCL 43-30-1.  

The Circuit Court erred, as a matter of law, when it determined that the 23 year 

statute of limitation/recording period began to run in 1968, when the Healy Ranch 

Partnership took title to a portion of the Property, and again in 1990 when the Healy 

Ranch Partnership took title to the other portion of the Property.  The Act requires the 

Notice of Claim of Interest be filed within twenty-three years “from the date of recording 

of deed of conveyance under which title is claim[ed].”  SDCL 43-30-3.  In the context of 

this case, the Act is referring to the deed under which Healy Ranch, Inc. is claiming title 

because it is the one attempting to quiet and clear title based on a “root of title” or deed 

that has been on record for longer than 22 years.   

A person shall be deemed to have the unbroken chain of 

title to an interest in land as such terms are used in this 

chapter if the official public records of the county wherein 

such land is situated disclose a conveyance or other title 

transaction dated and recorded twenty-two years or more 

prior thereto, which conveyance or other title transaction 

purports to create such interest in such person or his 

immediate or remote grantors, with nothing appearing of 

record purporting to divest such person and his immediate 

or remote grantors of such purported interest.   

 

SDCL 43-30-2.  Once 23 years passed, Healy Ranch, Inc. could have filed an affidavit of 

possession to prove the fact of possession as required by SDCL 43-30-1, so long as no 

notice of claim of interest was filed before the expiration of 23 years from the date its 

deed was recorded.  SDCL 43-30-7 (“No such affidavits of possession may be filed as to 

any lands before the expiration of twenty-three years from recording of deed of 

conveyance or other instrument of conveyance under which title is claimed, or before one 
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year after July 1, 1957, whichever event is the latest in point in time, to any land as to 

which claim under the provisions of §43-30-5 has been filed.”).  This point has been 

previously recognized by this Court. 

Marketable title acts with provisions similar to South 

Dakota's protect record title holders from ancient title 

claims or defects if the record title holder has an unbroken 

chain of title starting with some “root of title”… The 

twenty-three years is measured from the date of recording 

of this conveyance before an affidavit of possession 

pursuant to sections –7, –8, and –8.1 can take effect.   

 

Tvedt v. Bork, 414 N.W.2d 11, 13 (S.D. 1987) (internal citations omitted) (emphasis 

added).  As Healy Ranch, Inc. is claiming marketable title pursuant to the SDMTA based 

on the 1995 Warranty Deed, the 23-year recording period would have commenced on 

March 13, 1995, when the deed was recorded.  In the event no notice of a claim of 

interest was filed, Healy Ranch, Inc. could have then filed an affidavit of possession, 

thereby solidifying its claim of marketable title under the SDMTA.  However, because 

the Notice of Claim of Interest was timely filed by Bret Healy, on behalf of Healy Ranch 

Partnership, within 23 years of the recording of the 1995 Warranty Deed, the 

partnership’s claim of ownership was preserved, and Healy Ranch, Inc. is not entitled to 

title being quieted in its name until the validity of the 1995 Warranty Deed is determined.   

This interpretation is in accord with SDCL 43-30-10, which provides,  

This chapter shall be construed to effect the legislative 

purpose of simplifying and facilitating land title 

transactions by allowing persons to deal with the record 

title owner as defined herein; to rely upon the record title 

covering a period twenty-three years prior to the date of an 

affidavit of possession made and recorded as prescribed by 

§ 43-30-7, and to that end to bar all claims that affect or 

may affect the interest thus dealt with, the existence of 

which claim arises out of or depends upon any act, 

transaction, event, or omission antedating a period twenty-
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two years prior to the date of an affidavit made and 

recorded as prescribed by § 43-30-7, unless a notice of 

such claim, as provided in § 43-30-5, shall have been duly 

filed for record. 

 

SDCL 43-30-10 (emphasis added).  This portion of the SDMTA clearly illustrates how a 

title examiner or title insurance company would review the title to the Property to 

determine whether Healy Ranch, Inc. could convey marketable title to another owner.  

“First, SDCL 43-30-1 specifies who is entitled to have marketable record title: Any 

person having the legal capacity to own land in this state, who has an unbroken chain of 

title to any interest in land by himself and his immediate or remote grantors for a period 

of twenty-two years or longer, and is in possession of such land, shall be deemed to have 

a marketable record title to such interest…”  Springer v. Cahoy, 2013 S.D. 86, ¶11, 841 

NW.2d 15, 19.  For Healy Ranch, Inc. to show marketable title under the SDMTA, they 

must file an affidavit of possession at some point 23 or more years after the 1995 

Warranty Deed was recorded (i.e. March 13, 2018 or later).  That affidavit of possession 

(as per SDCL 43-30-7) would signal to an examiner that they could rely on the 

instrument (i.e. the “root of title”) vesting title in a record title holder that held title for 

the 23 years preceding the filing of the affidavit of possession, unless a notice of claim of 

interest shows up in the records within 23 years of the root of title being recorded. 

Adopting a construction of the SDMTA that requires a Notice of Claim of Interest 

to be filed within 23 years of the same instrument a party is basing its ownership claim on 

would not make sense.   Requiring a property owner having an unbroken chain of title to 

record a notice of claim of interest against their own real estate title would be superfluous 

and duplicative.  If this were required in order to retain an interest in real estate or even 

claim marketable title in real estate, most owners of real estate would not be able to claim 
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marketable title to their property for lack of such a notice.  By way of example, in the 

event a long-standing owner of real estate, say a church, university, or rancher/farmer 

failed to file a notice of claim of interest within 23 years of receiving a deed to their real 

estate, a stranger to the real estate could file a deed claiming ownership to that property, 

with only the risk of a shorter statute of limitations for a claim such as fraud or undue 

influence, to set aside the wild deed or deed outside the chain of title.  The more sensical 

approach to the interpretation of the SDMTA would be to allow a property owner 23 

years from an act impacting their interest in the property to file a Notice of Claim of 

Interest in order to preserve their interest in the property6.  This not only allows a 

property owner to benefit from the claim preservation aspects of the SDMTA, but also 

allows a property owner to defend and preserve their interest in property without the 

immediate need for costly litigation.  If a property owner fails to file a notice of claim of 

interest within those 23 years, an affidavit of possession may then be filed allowing the 

newer title holder to have marketable title in the property. 

Springer is in accord with Bret Healy’s interpretation.  While Springer differs in 

its fact pattern in that no notice of claim of interest was filed, this Court did describe how 

the SDMTA would allow an owner to preserve their claim or interest. 

SDCL 43–30–3 preserves a claim or interest if notice is 

recorded “on or before twenty-three years from the date of 

                                                 
6 Healy Ranch, Inc. acknowledges in its brief that “a claim” should have been filed after Healy Ranch, Inc. 

acquire the property by deed.  “Under SDCL 43-30-3, any claim against Healy Ranch, Inc.’s title of the 

Healy Ranch Property must be made within twenty-two years from the date Healy Ranch, Inc. acquired the 

Healy ranch Property by deed.”  Appellant’s Brief at 18.  However, this would be problematic as Healy 

Ranch Partnership would be limited as to the types of claims it could litigate to effectively address the 1995 

Warranty Deed.  See, e.g. SDCL 15-2-13 (6-year statute of limitations for fraud, etc.).  The SDMTA deals 

with questions of marketable title.  The 1995 Warranty Deed is a wild deed, outside the chain of title.  

Therefore, it would make sense that Healy Ranch Partnership would have 23 years to record a notice of 

claim of interest in order to notifying anyone examining the title that the 1995 Warranty Deed is a wild 

deed, outside the chain of title, thereby preserving its claim of ownership (as opposed to preserving a claim 

for fraud). 
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recording of deed of conveyance under which title is 

claimed[.]” In this case, Springers claim title under a 

common law theory of implied easement by necessity. The 

1967 warranty deed that created the landlocked parcel 

created the claimed necessity. Therefore, the 1967 warranty 

deed is the “deed of conveyance under which title is 

claimed.” See SDCL 43–30–3. The 1967 warranty deed's 

“date of recording” is February 26, 1975. See id. So, 

Springers or their predecessors were required to record a 

notice in writing setting forth the nature of their claim on or 

before twenty-three years from February 26, 1975. 

Springers, however, have provided no evidence of a 

recorded notice satisfying those requirements. The notice 

provision of SDCL 43–30–3, therefore, did not preserve 

Springers' claim. 

 

Springer, ¶ 17, 841 N.W.2d at 21.  Springer describes the scenario which triggered the 

need to file a notice of claim under the SDMTA in order to preserve an owner’s interest. 

Lester Harrington severed his parcel of land into two 

separate parcels in 1967. The severance left the east parcel 

without an access to a public right of way. Springers, with 

no public access, eventually claimed a common law 

implied easement by necessity over Cahoy's west 

parcel. Springers' initiated their claim in 2009. But their 

claim's existence depends on an act that occurred in 1967—

the severance and conveyance of land that created the 

alleged necessity.   

 

Id. at 20, ¶ 15.  Similarly, the filing of the 1995 Warranty Deed is the event which 

severed Healy Ranch Partnership’s title to the property, creating the claim on which a 

notice of claim of interest could be filed.  Consistent with Springer, the deadline for 

recording would have started on March 13, 1995, and the Notice of Claim of Interest 

filed by Bret Healy on behalf of Healy Ranch Partnership is timely as it was filed less 

than 23 years from the recording of the 1995 Warranty Deed. 

 The existence of the Notice of Claim of Interest, because it was properly and 

timely filed as contemplated by the SDMTA, not only preserves the Healy Ranch 
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Partnership’s claim of ownership to the Property as asserted by Bret Healy, but also 

raises genuine issues of material fact as to the legitimacy of the 1995 Warranty Deed.  

For this reason, as well as the lack of any affidavit of possession or statement of 

partnership authority to execute the 1995 Warranty Deed, Healy Ranch, Inc. cannot claim 

marketable title under the SDMTA and its Motion for Summary Judgment should have 

been denied. 

B. RES JUDICATA DID NOT ARISE FROM HEALY I AS TO HEALY 

RANCH PARTNERSHIP’S CLAIMED INTEREST IN THE PROPERTY 

The doctrine of res judicata bars litigants from pursuing claims they “pursued and 

litigated in prior proceedings.”  Chapman v. Chapman, 2006 S.D. 36, ¶ 13, 713 N.W.2d 

572, 576-77.  Although courts will construe the “’doctrine liberally, unrestricted by 

technicalities . . . because the doctrine bars any subsequent litigation, it should not be 

used to defeat the ends of justice.’”  Lippold v. Meade County Board of Commissioners, 

2018 S.D. 7, ¶ 28, 906 N.W.2d 917, 925. This Court has recognized four elements that 

must be satisfied before application of res judicata.  They are:  

(1) a final judgment on the merits in an earlier action; (2) the question 

decided in the former action is the same as the one decided in the present 

action; (3) the parties are the same; and (4) there was a full and fair 

opportunity to litigate the issues in the prior proceeding.   

Id. at 926; see also Dakota, Minnesota & Eastern Railroad Corp. v. Acuity, 2006 S.D. 72, 

¶17, 720 N.W.2d 655, 661 (S.D. 2006).    

1. The four elements for application of res judicata are not satisfied.  

a. There was no final judgment on the merits in the earlier action.   

 “An adjudication is deemed on the merits when it determines the parties’ 

respective rights and liabilities based on the facts before the court.”  50 C.J.S. Judgments 

§ 1040 (Mar. 2020 update).   A “judgment on the merits is one rendered after argument 
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and investigation, when it is determined which party is in the right, as distinguished from 

a judgment rendered upon some preliminary or merely technical point.”  Id.   

 In the 2017 action, Bret Healy pursued damages against Healy Ranch, Inc. for 

fraud, conspiracy to commit fraud, and conversion7.  Bret Healy claimed Healy Ranch, 

Inc. conspired and participated in the fraudulent conveyance of the land in 1995.  The 

merits of his allegations, however, were not adjudged because the trial court determined 

the claims were barred pursuant to the applicable six-year statute of limitations.  

Although recognizing the 1995 conveyance occurred, the court never considered the 

claim of whether the conveyance was fraudulent.  It found Bret Healy had actual and 

constructive notice of the transfer, which triggered the running of the limitations period.  

This Court agreed.  In doing so, however, this Court made clear it was not addressing 

“Bret’s claim of ownership because the threshold issue in this case centers on the 

timeliness of Bret’s claims for conversion, breach of contract, fraud, conspiracy to 

commit fraud, unjust enrichment, breach of fiduciary duties, and negligence.”  Healy v. 

Osborne, 2019 S.D.  56, ¶ 21, 934 N.W.2d 557, 563.  Therefore, because the 2017 matter 

was decided on limitations grounds, and not the actual merits of the claim, the first 

element for application of res judicata is missing.  There was no final judgment on the 

merits8.   

b. The question decided in the former action is not the same as the 

claims pursued in the present action. 

                                                 
7 See FN 1. 
 
8 Judge Smith noted during the June 4, 2020, hearing that Healy Ranch, Inc.’s counsel had stipulated that 

the prior decision by Judge Giles“was [based on] a violation of [the] 6-year statute of limitation as opposed 

to a determination on the merits.”  (SR 1026, lines 19-24.) 
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  The current cause of action involves Healy Ranch, Inc.’s attempt to quiet title in 

its favor.  In response, Bret Healy has raised affirmative defenses of fraud; duress; 

unclean hands; and void deed resulting from lack of consideration, lack of authority to 

convey, lack of possession, and failure by Healy Ranch, Inc. to obtain the land via a 

purchase in good faith.  Bret Healy further raises counterclaims for quieting title in Healy 

Ranch Partnership’s favor and slander of title by Healy Ranch, Inc. in accepting and 

filing the fraudulent 1995 deed.   

 The question decided in the 2017 action was whether the six-year limitations 

period for fraud applied to bar Bret Healy’s pursuit of damages on his fraud claim.  The 

posture of this case is different.  It is a quiet title action and invokes the limitations period 

and claim preservation rights under the SDMTA.  The limitations/claims preservation 

analysis is different, and the claims and ensuing remedy arising under the SDMTA/quiet 

title action are different.  Whether the 1995 deed is outside the chain of title and void is 

paramount to determining whether Healy Ranch, Inc. in fact holds marketable title.  

Those issues were not presented in the prior action and, more importantly, the present 

issues were not decided.   

c. The parties are the same. 

 Bret Healy agrees the parties present in this cause of action were also involved in 

the 2017 action.  However, as previously asserted in Bret Healy’s Motion to Join or 

Dismiss, it is still asserted that the Healy Ranch Partnership should be included as an 

indispensable party in this matter.  

d. There was not a full and fair opportunity to litigate the issues in the  

 prior proceeding. 
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 “The doctrine of issue preclusion[, a component of res judicata,] may not be 

invoked if the party against whom the earlier decision is interposed did not have a full 

and fair opportunity to litigate the critical issue in the previous case.”  50 C.J.S 

Judgments § 1064 (Mar. 2020 update).  If a party “was unable to present critical evidence 

in the initial proceeding” they did not have a full and fair opportunity to litigate the issue.  

Id.  Although res judicata does apply to the litigation of defenses, it does not apply “to 

defenses which were not within the scope of the issue litigated in the former action, and 

which, therefore, were not considered or decided therein.”  50 C.J.S. Judgments § 1018 

(Mar. 2020 update).   

 The issues presented by Bret Healy on behalf of Healy Ranch Partnership in this 

matter were not fully litigated in the prior proceeding.  The court determined it could not 

hear the issues because of the limitations period and adjudged the matter accordingly 

before giving Bret Healy opportunity to litigate the fraud alleged.  Furthermore, Bret 

Healy/Healy Ranch Partnership’s claims and defenses in this matter are different than the 

issues in the prior litigation given the posture and nature of this case and the need to 

determine proper ownership of the land before quieting title.  The fourth element for 

application of the res judicata doctrine is similarly lacking.   

 2.  The prior action did not address the claims raised by Bret Healy. 

 Healy Ranch, Inc. refers to several findings that Judge Giles makes in his decision 

to award attorney fees as grounds for granting its motion for summary judgment.  First, 

those findings went only to the issue of whether an award of attorney fees was 

appropriate and not to the underlying merit issues in the case of conversion, fraud, etc.  

Further, those findings relate purely to facts generally undisputed by Bret Healy, i.e., that 
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a 1986 partnership was created, that the 1989 deed from DeLonde Healy to Defendant 

Bret Healy was never recorded, and that DeLonde Healy and Mary Ann Osborne 

executed a 1995 deed transferring the land to Healy Ranch, Inc.  None of those facts are 

disputed nor do they relate to Bret Healy’s contest in this matter.   

 Healy Ranch, Inc. transitions to this Court’s decision in the 2017 conversion/fraud 

case claiming it also supports a claim of res judicata.  As stated earlier, however, this 

Court made a point to clarify it was declining to “address Bret’s claim of ownership 

because the threshold issue in this case centers on the timeliness of Bret’s claims for 

conversion, breach of contract, fraud, conspiracy to commit fraud, unjust enrichment, 

breach of fiduciary duties, and negligence.”  Healy, 934 N.W.2d at 563 (2019).  Healy 

Ranch, Inc. is claiming this Court’s decision, which specifically did not address Bret’s 

ownership, operates as an adjudication on the merits and prevents, via the principle of res 

judicata, his contest now as to proper ownership.  Healy Ranch, Inc. further suggests that 

this Court’s reference to there being twenty-two years between the filing of the 2017 suit 

and execution of the 1995 deed is somehow an indication that this Court decided the 

limitations period under the marketable title act.  (SR 127).  The issue before this Court in 

Healy I was whether Bret Healy brought his various tort and contract claims within the 

applicable six-year limitations period.  In mentioning the twenty-two-year period, the 

court was simply stating that the deed was executed in 1995 and the case was filed in 

2017.  There was nothing “conspicuous” about it.  To suggest this Court was making a 

finding on the marketable title act is a stretch, particularly considering that neither this 

Court, nor Judge Giles, mentions the marketable title act, and Healy I was an action for 

damages under tort and contract theories, not for quiet title.   
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Before applying the principle of res judicata, this Court must conclude that all 

four elements are present.  While only one missing element is enough to preclude 

application of the doctrine, Bret Healy suggests three of the four elements are lacking 

and, therefore, Healy Ranch Inc.’s motion for summary judgment would have been 

properly denied under this theory9. 

3.  Ample disputes of material fact should also preclude the grant of 

 summary judgment in favor of Healy Ranch, Inc. 

 

Not only should have Healy Ranch, Inc’s motion for summary judgment been 

denied as a matter of law, there are several disputed issues of material fact.  Many of the 

statements cited to from the Findings of Fact and Conclusions of Law filed by the 

Honorable Judge Giles in ruling on an award of attorney’s fees in the 2017 litigation do 

not resolve the issues in this case.  By way of example Judge Giles states: 

• The only Healy Ranch Partnership that ever held title to Healy Ranch was the 

partnership between Plaintiff’s [Bret Healy’s] parents, Robert E. Healy and 

Mary Ann Healy (Osborne), and grandmother, DeLonde Healy. (App. 049-

060 at 051, ¶4; SR 104-115 at 106, ¶ 4.) 

• On January 26, 1986, Plaintiff [Bret Healy] entered into a partnership 

agreement with his mother, Mary Ann Healy (Osborne), and grandmother, 

DeLonde Healy, in order to create a new Healy Ranch Partnership (“1986 

Healy Ranch Partnership”).  (App. 051, ¶5; SR 106, ¶ 5.) 

 

However, if this Court reviews the full and complete Notice of Claim of Interest, a 

factual dispute becomes obvious. Pertinent portions of the 1986 Agreement attached to 

the Notice of Claim of Interest include: 

• This is an agreement between DeLonde Healy and Mary Ann Healy, the 

remaining partners of Healy Ranch Partnership and Bret J. Healy.  

                                                 
9 For purposes of discussing this point in light of the standard review, it should be noted that Judge Smith 

noted at the June 4, 2020 hearing on the Motion for Summary Judgment, “I’m going to withhold ruling on 

the res judicata issue, although if I were included to rule on it, I would think it’s not there.  I would that – 

put that in the category of valiant effort, but I don’t think it’s quite there.”  (SR 1012-1036 at 1034, lines 1-

4.) 
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WHEREFORE, Robert Healy recently passed away, leaving all that he had to 

his wife Mary Ann Healy, which would include any interest in the 

partnership…(App. 021-028 at 023; SR 210-217 at 212.) 

• III.  In return for the above set out benefits, DeLonde Healy shall release all 

title and interest she has to the Partnership assets as of December 31, 1985, 

this being a complete writing of a prior oral agreement between the parties. 

(App. 024; SR 213.) 

• VIII.  It is the intent of all the parties that any interest of DeLonde Healy in 

the Healy Ranch partnership by the terms of this agreement be completely 

transferred directly to Bret Healy effective with the date of this agreement 

because he shall be the person responsible for the operation of the business 

and the payment of all benefits hereunder as long as the operation exists.  

(App. 026; SR 215.) 

• IX.  All parties admit to having received a full and complete disclosure of the 

assets and the debts of Healy Ranch Partnership as of the date of Robert 

Healy’s death, November 11, 1985.  (App. 026, 113-125 at 114, ¶4, 122-125; 

SR 215, 626-664 at 627, ¶4; 646-649.) 

 

 In the 2017 litigation, neither the trial court nor the Supreme Court addressed the 

substantive effect of the 1986 Agreement, because the case was dismissed summarily on 

the basis of a six-year statute of limitations.  If the merits of the 1986 Partnership 

Agreement are evaluated, along with the Bill of Sale executed by DeLonde Healy in 1989 

(App. 102-103; SR 227-228) and a letter from DeLonde Healy to Farm Credit Services in 

1993 disclaiming any ownership in the real estate or Healy Ranch (App. 104; SR 229), an 

issue of material fact is generated as to whether DeLonde Healy had authority on behalf 

of the Healy Ranch Partnership to execute the 1995 Warranty Deed.  (App. 086-092 at 

90, ¶¶29-30; SR 203-209 at 207, ¶¶ 29-30.)    A partnership interest is personal property.  

SDCL 48-7A-502.  When DeLonde Healy divested herself of her partnership interest(s), 

she divested herself of authority to a sign a deed on behalf of the partnership(s).10  (App. 

90, ¶28; SR 207, ¶ 28.)  Additionally, the interest of each partner in specific partnership 

                                                 
10 Note these documents (the 1986 Agreement and the 1989 Bill of Sale) were broad enough to transfer any 

and all partnership interests from Delonde Healy to Bret Healy.  Even Judge Giles discussion of the 1972 
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property is non-assignable.  Jade, Inc. v. Bendewald, 468 N.W.2d 138, 142-43 (S.D. 

1991); SDCL 48-7A-501. 

The parties dispute whether there had been any operations of Healy Ranch 

Partnership following December 31, 1985.  Healy Ranch, Inc. asserts there has been no 

Healy Ranch Partnership since 1985 and that there were no partners on March 12, 1995. 

(App. 090-091, ¶¶32-33’ SR 207-208, ¶¶ 32-33).   However, other evidence indicates that 

there were continuing business activities by the partnership after 1985 under the same 

taxpayer id used by the partnership since 1961, including a bankruptcy, an application for 

agricultural benefits, crop insurance coverage, and a continued debt to the Small Business 

Administration, and a settlement agreement and lease executed on behalf of Healy Ranch 

Partnership by the three brothers.  (App. 091, ¶34, 127-128, ¶5, 202-206; SR 208, ¶ 34; 

1466-67, ¶ 5, 1541-1545).   

Both, or either, the 1986 Agreement or the Bill of Sale would have been effective 

to transfer the entirety of DeLonde Healy’s partnership interest, in any Healy Ranch 

partnership, to Bret Healy.  Further, by virtue of the assignment of her partnership 

interest(s), DeLonde Healy divested herself of any authority to sign partnership 

documents.  As such, genuine issues of material fact exist as to the validity of the 1995 

Warranty Deed and summary judgment would be inappropriate.  

This Court affirmed the dismissal of Healy I on the basis that the claims asserted 

were time-barred.  The issues of ownership of real estate and partnership interests was 

never determined.  As a matter of law, Healy Ranch, Inc. should not be granted summary 

judgment on the basis of res judicata.  Healy I does not address the claims in this case nor 

                                                                                                                                                 
deed in Healy I points to facts which would show Bret Healy was the missing signor on the 1995 Warranty 

Deed.  (App. 045, lines 2-13; SR 1092, lines 2-13.) 
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are the facts settled in such a way to support summary judgment in favor of Healy Ranch, 

Inc. 

II. THE NOTICE OF CLAIM OF INTEREST WAS NOT FILED FOR 

PURPOSE OF SLANDERING TITLE 

 

A. HEALY RANCH, INC.’S CLAIM FOR ATTORNEY FEES DOES NOT 

SATISFY THE REQUIREMENTS OF SDCL 43-30-9. 

  

1. HEALY RANCH INC. FAILS TO SHOW THE REQUISITE INTENT 

REQUIRED TO AWARD ATTORNEY FEES UNDER SDCL 43-30-9 

Healy Ranch, Inc. asserts that attorney’s fees as a cost are assumed in a quiet title 

action under the SDMTA.  If this were the case, SDCL 43-30-9 would have clearly stated 

so.  What the statute does require is additional findings of fact beyond quieting title.  The 

SDMTA sets a higher bar for the award of attorney’s fees than a common law claim for 

attorney fees.  Not only must the elements of slander of title be proven, but a party 

requesting fees must show that the filing of a notice of claim of interest was done for the 

exclusive and sole purpose of slandering title.   

No person shall use the privilege of filing notices hereunder 

for the purpose of slandering the title to land and in any 

action brought for the purpose of quieting title to land, if 

the court shall find that any person has filed a claim for the 

purpose only of slandering title to such land, he shall award 

the plaintiff all the costs of such action, including attorney 

fees to be fixed and allowed to the plaintiff by the court, 

and all damages that plaintiff may have sustained as the 

result of such notice of claim having been filed for record. 

 

SDCL 43-30-9 (emphasis added).  Based on the facts in the record, there is no possibility 

the Circuit Court could have found the filing of the notice was done for the exclusive 

purpose of slandering title to the Property.  At the time of the hearing on Healy Ranch, 

Inc.’s Motion for Costs, the only substantive decision that had been made by the Circuit 

Court was that the Notice of Claim of Interest was not timely filed.  Slander of title, even 
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as a cost claim or item of special damages, requires fact findings as to elements that were 

never addressed by the Circuit Court in the motion for summary judgment.  See, Biegler 

v. Kraft, 924 F. Supp. 2d 1074, 1092–93 (D.S.D. 2013).  In addition, there was 

insufficient evidence for the Circuit Court to find that Bret Healy filed the Notice of 

Claim of Interest on behalf of Healy Ranch Partnership with the exclusive purpose or 

intent of slandering title.  Healy Ranch, Inc. puts forth virtually no new facts, relying 

almost exclusively on the pleadings and prior proceedings from Healy I that took place 

before the Notice of Claim of Interest was either drafted or recorded.  Further, other 

family members acknowledge that DeLonde Healy was not a partner in any partnership 

known as Healy Ranch Partnership after December 31, 1985.  (App. 113-125 at 115-116, 

¶¶ 6, 7, 13; SR 626-664, at 628-629, ¶¶ 6, 7, 13.)  Bret Healy also put forth expert 

testimony of CPA Nina Braun who determined from her review of numerous documents 

that the Healy Ranch partnership had continuing business operations between 1986 and 

1997 and that those business operations were all conducted under the same federal tax 

identification number that had been assigned to Healy Ranch partnership since 1961.  

(App. 105-112 at 107-112; SR 230-429, at 233-237.) 

The new facts in the record regarding Bret Healy’s intent at the time the Notice of 

Claim of Interest was filed are generally set forth from Bret Healy in his affidavit and 

illustrate a legitimate intent to preserve Healy Ranch Partnership’s claim by means 

authorized by law.  (App. 126-229; SR 1465-1568).  His affidavit reflects consultation 

with attorney Patrick Glover regarding the propriety of a notice of claim of interest.  Mr. 

Glover’s billing statement indicates he participated in drafting the Notice of Claim of 
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Interest.  (App. 229; SR 1568).  Further, no ruling had been issued by this Court when the 

Notice of Claim of Interest was drafted or recorded. 

There are also various facts over which Healy Ranch, Inc. had control over that 

lend legitimacy and credence to the contents of the Notice of Claim of Interest.  For 

example, Healy Ranch, Inc. admits that at no point in time has there ever been a 

statement of partnership authority, recorded or unrecorded, granting Mary Ann Healy or 

DeLonde Healy authority to execute the 1995 Warranty Deed.  (App. 098, ¶ 19; SR 223, 

¶ 19.)  Healy Ranch, Inc. also admits facts that go to show that the 1995 Warranty Deed 

was not validly executed, going so far as asserting that there no partners in Healy Ranch 

Partnership on March 12, 1995 when the 1995 Warranty Deed was executed and that the 

partnership has not existed since 1985. (App. 095, ¶7; SR 220, ¶ 7).   

The only new fact Healy Ranch, Inc. complains of is that, during the pendency of 

this case, Bret Healy contacted attorneys for Wells Fargo relating to the razing of a barn 

that his brothers, Bryce and Barry, arranged.  What Healy Ranch, Inc. fails to disclose is 

that Bret Healy’s attorney contacted counsel for Healy Ranch, Inc. to attempt to address 

the issue.  (SR 1416-1417.)  What is not acknowledged by Healy Ranch, Inc. is that the 

inquiry came in the context of a request for information related to concerns that the 

decision to raze the barn could result in default of the corporation’s financing.  Bret 

Healy requested from the bank only that information that he had previously requested 

from the corporation. (SR 1419-1421.)  Healy I was clear in that Bret Healy is, and was, 

an active participant in Healy Ranch, Inc. operations.  The razing of a barn has nothing to 

do with title to the Property.    Rather, it addresses a concern regarding the status of the 

financing of Healy Ranch, Inc.  While it is understandable that emotions run high when 
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there is a dispute among family members, the continuing reality whether the brothers like 

it or not is that they are still in business together as Healy Ranch, Inc. 

2. HEALY RANCH INC. FAILS TO SHOW THE REQUISITE ELEMENTS 

OF SLANDER OF TITLE 

 

In addition to the issue of exclusive purpose, Healy Ranch, Inc. is incapable of 

even getting past the threshold question needed to find slander of title exists.  There was 

never any finding that the contents of the Notice of Claim of Interest contained false 

statements. 

The first nineteen words of SDCL § 43–30–9 and case law 

in South Dakota recognize a slander of title claim apart 

from a quiet title action. The elements of such a claim in 

South Dakota are that the party claiming slander of title 

must show that: 

 

[T]he publication was false and that the publication “(1) 

was derogatory to the title to [the] property, its quality, or 

[the property owner's] business in general, calculated to 

prevent others from dealing with [the property owner] or to 

interfere with [the property owner's] relations with others to 

[the property owner's] disadvantage (often stated as 

malice); (2) was communicated to a third party; (3) 

materially or substantially induced others not to deal with 

[the property owner]; (4) resulted in special damage.” 

Brown, 2011 S.D. 21, ¶ 19, 798 N.W.2d at 428 

(quoting Gregory's, Inc. v. Haan, 1996 SD 35, ¶ 12, 545 

N.W.2d 488, 493). The threshold question, therefore, is 

whether the lis pendens contained false statements. Id. 

 

Biegler v. Kraft, 924 F. Supp. 2d 1074, 1092–93 (D.S.D. 2013) (emphasis added).  Not 

only is there no finding in the record that the statements in the Notice of Claim of Interest 

were false, but no evidence was presented to show that the Notice of Claim of Interest 

“materially or substantially induced others not to deal with [the property owner]”.  Id.   

 Finally, it should be noted that Healy Ranch, Inc. has withdrawn its claim of 

Slander of Title.  (SR 1592.)  Based on the factual record, Judge Smith’s determination to 
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deny attorney’s fees is supported by reason and evidence and was not an abuse of 

discretion. 

B. ATTORNEY FEES ARE NOT AWARDABLE PURSUANT TO SDCL 43-

30-9 UNDER THE DOCTRINE OF RES JUDICATA 

 

For the reasons set forth in Section 1B of Appellee’s Brief, the Doctrine of Res 

Judicata would not justify the award of attorney’s fees.  While, admittedly, the prior 

proceedings in Healy I do create a layer of facts and circumstances that may be relevant 

in some respects to these proceedings, they do not stand on their own to satisfy all of the 

necessary findings to award attorney’s fees under SDCL 43-30-9 and South Dakota case 

law.  Biegler, 924 F.Supp.2d at 1092-93. 

III. HEALY RANCH PARTNERSHIP SHOULD HAVE BEEN ADDED AS AN 

INDISPENSIBLE PARTY 

1. Due diligence requires all interested parties be included in this Quiet 

Title Action. 

 

Due diligence is applicable to quiet title actions.  Ryken v. State, 305 N.W.2d 

393, 396 (S.D. 1981) (citing Berry v. Howard, 33 S.D. 447, 146 N.W. 577 (1914); 

Grigsby v. Wopschall, 25 S.D. 564, 127 N.W. 605 (1910)).  Whether a party has 

exhausted all reasonable means available for locating interested parties must be 

determined by the circumstances of each particular case.  Id. (citing Cone v. Ballard, 68 

S.D. 593, 5 N.W.2d 46 (1942)). 

On March 18, 2020, the undersigned caused to be filed in this matter a Motion to 

Join or Dismiss.  (SR 179-182).  Plaintiff has captioned this case in a manner which only 

brings this Quiet Title action against Bret Healy, an individual, based on its assertion that 

the Notice of Claim was filed in Bret Healy’s individual capacity. (App. 080-085, ¶26; 

SR 54-59, ¶ 26).   In the Defendant’s Motion to Join or Dismiss, the undersigned 
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requested Healy Ranch, a partnership, be added as it is a wholly separate and distinct 

legal entity and, without its participation in this case, a full and complete judgment 

cannot be rendered quieting title.11  Further, with minimal diligence, the Healy Ranch, 

Inc. should know that it is the Healy Ranch Partnership that is claiming an interest in the 

Property.   

An indispensable party is one ‘whose interest is such 

that a final decree cannot be entered without affecting that i

nterest orin whose absence the controversy cannot be termi

nated.’” Thieman v. Bohman, 2002 S.D. 52, ¶ 13, 645 

N.W.2d 260, 262 (quoting Smith v. Albrecht, 361 N.W.2d 

626, 628 (S.D.1985)). SDCL 15–6–19(a) more specifically 

addresses the indispensable parties who must be joined. 

A person who is subject to service of process shall be 

joined as a party in the action if: 

(1) In his absence complete relief cannot be accorded 

among those already parties; or 

(2) He claims an interest relating to the subject of the action 

and is so situated that the disposition of the action in his 

absence may (i) as a practical matter impair or impede his 

ability to protect that interest or (ii) leave any of the 

persons already parties subject to a substantial risk of 

incurring double, multiple, or otherwise inconsistent 

obligations by reason of his claimed interest. If he has not 

been so joined, the court shall order that he be made a 

party. If he should join as a plaintiff but refuses to do so, he 

may be made a defendant, or, in a proper case, an 

involuntary plaintiff. If the joined party objects to venue 

and his joinder would render the venue of the action 

improper, he shall be dismissed from the action. 

SDCL 15–6–19(a). “ ‘While the inclusion of necessary 

parties is up to the [circuit] court's discretion, there is no 

discretion as to the inclusion of indispensable parties.’ 

” Thieman, 2002 S.D. 52, ¶ 13, 645 N.W.2d at 262–63 

(quoting Smith, 361 N.W.2d at 628). The indispensable 

party issue is a question of law that we review de novo. 

Id. ¶ 10, 645 N.W.2d 260, 262. “ ‘Accordingly, the issue[ 

is] fully reviewable and we afford no deference to the 

conclusion[ ] reached by the [circuit] court.’ ” See id. 

                                                 
11 Partnerships are legal entities wholly separate and apart from their individual partners.  SDCL 48-7A-

201(a).  Property acquired by a partnership is property of the partnership and not of the partners 

individually.  SDCL 48-7A-203. 
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Busselman v. Egge, 2015 S.D. 38, ¶ 6, 864 N.W.2d 786, 788.  While Healy Ranch, Inc. 

asserts that the Notice of Claim of Interest was filed on behalf of an individual, Bret 

Healy dba Healy Ranch Partnership, legally Bret Healy may file documents such as the 

Notice of Claim of Interest as a partner acting on behalf of the Healy Ranch Partnership.  

(App. 080-085, ¶31; SR 54-59, ¶ 31).  Due to the partnership’s claimed interest in the 

property, it should be added as an indispensable party. See Ryken, 305 N.W.2d at 393 

(remanding an uncontested judgment for failure to include a defendant who claimed an 

interest in property by virtue of an unrecorded tax deed, which was reflected in the public 

records of the county treasurer’s office); Kapp v. Hansen, 79 S.D. 279, 285-86, 111 

N.W.2d 333, 336-337 (1961) (properties adjoining a meandering line along a body of 

water were indispensable parties due to their potential accretion rights and water rights). 

CONCLUSION 

 

 Healy Ranch, Inc.’s motion for summary judgment cannot be affirmed as a matter 

of law, and the existence of Healy I is not adequate for applying any aspect as res judicata 

to the matters that arise in this case.  Further, the facts under both Healy I and as 

supplemented in this matter, are not sufficient to support an award of attorney fees. As 

such, the undersigned respectfully requests this Court reverse the circuit courts grant of 

summary judgment, remanding this matter for further proceedings, affirm the circuit 

court’s refusal to award attorney fees, and further instruct that Healy Ranch Partnership 

be joined in this matter as an indispensable party. 

 Dated this 30th day of November, 2020. 
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STATE OF SOUTH DA KOTA I CIRCUIT COURT

COUNTY OF BRULE FIRST JUDICIAL CIRCUIT

HEALY RANCH, INC,
NO. 07 CIV 19-71

Plaintiff/Counterclaim
Defendant,

V

DEFENDANTS? RESPONSE TO
BRET HEALY, Individually and d/b/a PLAlNTlFF?S STATEMENT OF
HEALY RANCH PARTNERSHIP and UNDISPUTED FACTS
HEALY RANCH PARTNERSHIP,

Defendants/
Counterclaim-Plaintiffs.

COMES N OW, the co-Defendants B ret Healy d/b/a Healy Ranch

Pa?nership and Healy Ranch Pa?nership and respectfully submits this

Response to Plaintiff's Statement of Undisputed Facts i suppo|1 oftheir

Resistance to Plaintiff's Motion for Summary Judgment. Exhibits referenced

herein BY a?ached either to the Affidavit of Joe Erickson filed i suppo|1 of

Plaintiff's Motion O a?ached to this Response to Plaintiffs Statement of

Undisputed Facts.

1 Defendants admit the allegations contained within Paragraph 1 of

Plaintiff's Statement of Undisputed Material Facts.

2. Defendants denY the allegations contained within Paragraph 2 of

Plaintiff's Statement of Undisputed Material Facts based upon facts fu|1her set

out i this pleading at Paragraphs 28, 29, and 30. Defendants do not denY that

the 1995 Warra nty Deed WE recorded on March 13, 1995.

Filed: 5/27/2020 5:50 IN CST Brule County, South Dakota 07ClV19-000071
APP. 086
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3. Defendants admit the allegations contained within Paragraph 3 of

Plaintiff's Statement of Undisputed Material Facts; however, the document

included Depo. Exhibit 1 is an incomplete document. (Bret Healy Depo 5:9-

6:7) A complete QOP of Exhibit 1 is included B Defendant's Exhibit A

4. Defendants do not dispute that the Notice of Claim of Interest WE

?led on January 25, 2018; however, the document included Depo. Exhibit 1 is

an incomplete document. (Bret Healy Depo 5:9-6:7) A complete QOP of Exhibit

1 is included Defendant's Exhibit A.

5. Defendants admit the allegation contained within Paragraph 5;

however, the document included B Depo. Exhibit 1 is an incomplete document.

(Bret Healy Depo 5:9-6:7) A complete copy of Exhibit 1 is included

Defendant's Exhibit A.

6. Defendants admit the allegation contained within Paragraph 6;

however, the document included B Depo. Exhibit 1 is an incomplete document.

(Bret Healy Depo 5:9-6:7) A complete copy of Exhibit 1 is included

Defendant's Exhibit A.

7. Defendants admit the allegations of Paragraph 7.

8. Defendants admit that the SO U oftitle i the Healy Ranch

Pa?nership stems from the 1968 and 1990 deeds; the ?ling ofthe 1995 Wa rra nty

Deed WE an inten/ening act which would have disturbed the Pa|1nership's title to

the Propel1Y-

9. Defendants admit the allegations of Paragraph 9.

2

Filed: 5/27/2020 5:50 IN CST Brule County, South Dakota 07ClV19-000071
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:1 JUDICATA

10. Defendants admit the allegations of Paragraph 10.

11. Defendants admit the allegations of Paragraph 11. The

Memorandum Decision did not adjudicate the merits of Bret Hea|y?s allegations

because the cou? determined the claims W6 barred pursuant to the applicable

six-year statute of limitations. (Memorandum Decision, Depo. Ex. 5.)

12. Defendants admit the allegations of Paragraph 12.

13. Defendants admit the allegations of Paragraph 13. The

Memorandum Decision did not adjudicate the merits of Bret Hea|y?s allegations

because the cou? determined the claims W6 barred pursuant to the applicable

six-year statute of limitations. (Memorandum Decision, Depo. Ex. 5.)

14. Defendants admit the allegations of Paragraph 14.

15. Defendants admit the allegations of Paragraph 15.

16. Defendants admit the allegations of Paragraph 16.

17. Defendants admit the allegations of Paragraph 17.

18. Defendants admit the allegations of Paragraph 18.

19. Defendants admit the allegations of Paragraph 19.

20. Defendants admit the allegations of Paragraph 20.

21. Defendants admit the South Da kota Supreme Cou? af?rmed the

Trial Cou|1's ruling. The remainder of Plaintiff's Paragraph 21 misstates Bret

Hea|y?s deposition testimony. (Bret Hea|y?s Depo. 8220-1425) Whether B ret

Healy agrees Wit the Memorandum Decision issued b Judge Giles, the

3

Filed: 5/27/2020 5:50 IN CST Brule County, South Dakota 07ClV19-000071
APP. 088
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Findings of Fact and Conclusions of Law, orthe South Dakota Supreme Cou|1's

Opinion is irrelevant, I IH person?s opinion, and not I fa ct.

22. Defendants admit the allegations of Paragraph 22. Whether B ret

Healy agrees Wit the Memorandum Decision issued b Judge Giles, the

Findings of Fact and Conclusions of Law, orthe South Dakota Supreme Cou|1's

Opinion is irrelevant, I IH person?s opinion, and not I fa ct.

23. Defendants admit the allegations of Paragraph 23. Whether B ret

Healy agrees Wit the Memorandum Decision issued b Judge Giles, the

Findings of Fact and Conclusions of Law, O the South Da kota Supreme Cou|1's

Opinion is irrelevant, I IH person?s opinion, and not I fact.

24. Defendants denY the allegations of Paragraph 24 i mis-states

Bret Hea|y?s deposition testimony. (Bret Hea|y?s Depo. 30222-33221)

ADDITIONAL MATERIAL FACTS

25. The South Da kota Supreme Cou? made clear i its decision, i WE

not addressing ?Bret's claim of ownership because the threshold issue i this

C886 centers on the timeliness of Bret's claims for conversion, breach of contract,

fraud, conspiracy to commit fraud, unjust enrichment, breach of ?duciary duties,

and neg|igence.? Heaq V Osborne, 934 N.W.2d 557, 563 (3.D. 2019).

26. Plaintiff has asserted that the Notice of Claim of Interest WE

Pfepared b B ret Healy i his Capacity B an individual. (Exhibit B Answers to

Defendants? lnterrogatories and Request for Production of Documents to Plaintiff,

lnterrogatory 6.)

4
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27. Not the Plaintiff, I'1 anyone on its behalf, has caused to be

recorded an)? Af?davit of Possession. (Exhibit B Answers to Defendants?

lnterrogatories and Request for Production of Documents to Plaintiff,

lnterrogatory 20-)

28. At H point a?er December 31, 1985 WE DeLonde Healy I pa?ner

i an)? pa?nership known Heaw Ranch Pa?nership. (Exhibit A Notice of

Claim of Interest, Pages 4 at Paragraph Page 6 at Paragraph VIII Exhibit F

Af?davit of John Healy, Paragraphs 6,7, and 13.)

29. DeLonde Healy executed I Bil of Sale i 1989 conveying to Bret

Healy ?[a]nY and all interest ? rst Pa ?Y has ifany, i the machinery, cro ps, cattle,

equipment and an)? and all other Healy Farm operation O Heaw Farm

pa?nership O Healy Ranch pa?nership O an)? other like e ntity whether I

pa?nership, corporation O other legal entity. (Exhibit C, Deposition Exhibit 29,

Bil of Sale.)

30. DeLonde Healy represented to Farm Credit Sen/ices on April 28,

1993 that she had H interest i the real Pl'0pe|1y O other PF0perty of Heaw

Ranch. (Exhibit D Deposition Exhibit 31, Lette r to Farm Credit Services.)

31. Bret Healy testified the Healy Ranch Pa?nership should be Party to

this suit because the pa?nership has an inte rest in, O holds title to the Propel1Y-

(Bret Healy Depo 3:15-4:4)

32. Plaintiff asse?s that there W6 H pa?ners i Healy Ranch

Pa?nership on March 12, 1995 or that i existed on that date. (Exhibit B

5
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Answers to Defendants? lnterrogatories and Request for Production of

Documents to Plaintiff, lnterrogatory 7.)

33. Plaintiff asse?s that Healy Ranch Pa?nership has not existed since

1985. Exhibit B Answers to Defendants? lnterrogatories and Request for

Production of Documents to Plaintiff, lnterrogatory 7.)

34. Nina Braun, I CPA licensed i the State of South Dakota reviewed

va?ous documents relating the Healy Ranch Pa?nership, Healy Ranch, Inc. and

its va?ous pa?ners and shareholders. I the documents she reviewed, she

found H evidence ofa liquidating distribution ofthe Healy Ranch Pa?nership. I

addition, she found evidence that Healy Ranch had continuing business

operations between 1986 and 1997, all under the SBFT tax i number assigned

to the Healy Ranch Pa?nership since 1961. (Exhibit E, Af?davit of Nina Braun,

Exhibit B Paragraphs 2 and 6)-

Dated this 27th daY of MH 2020.

MOORE, CORBETT, HEFFERNAN,
MOELLER & MEIS, L.L.P.

BY /s/Angie J. Schneiderman
Angie J. Schneiderman 3363
300 U.S. Bank Building
501 Pie roe Street
P.O. Box 3207
Sioux CitY Iowa 5 102
PHONE: 7 2/252-0020

FAX: 71 2/252-0656

ATTOR N EY FOR DEFENDANTS
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CERTIFICATE OF SERVICE

The undersigned ce|1i?es that on the 27th daY of MH 2020, I true and

correct QOP of the foregoing documents W6 electronically filed Wit the Clerk of

Cou? using the South Da kota Odys$eY System, which Wil send noti?cation of

electronic ?ling to the following 0ppOSiI'1g counsel and constitutes sen/ice of the

document for Pufposes ofthe South Dakota Rubs of Civil Procedure.

Lee Schoenbeck
Joseph Erickson

PO Box 1325
Wate?own, SD 57201

/s/Angie J. Schneiderman
Angie J. Schneiderman
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

ZS
COUNTY OF BRULE ) FIRST JUDICIAL CIRCUIT

)

HEALY RANCH, INC., )

) 07CIV. 19-71
Plaintiff, )

)

V ) ANSWERS TO DEFEN DANT S?
) INTERROGATORIES AND REQUEST

BRET HEALY, Individually and <1/b/a ) FOR PRODUCTION OF DOCUMENTS

HEALY RANCH PARTNERSHIP, ) TO PLAINTIFF
)

Defendants. )

)

TO: BRET HEALY, INDIVIDUALLY AND 13/ B/A HEALY RANCH PARTNERSHIP,
DEFEN DANT S, AND THEIR ATTORNEY OF RECORD, ANGIE J.
SCHNEIDERMAN

COMES NOW the Plaintiff, Healy Ranch, InC., and makes these Answers to
Defendants? I nterrogatories and Request for Production of Docu men ts to Plain???:

OBJECTION

Plaintiff objects to Defendants? automatic demand for production of documents

identified in HIISWG to Interrogatories, H Defendants have all the documents identified

in these Answers, pursuant to previous litigation, and asking Plaintiff to reproduce those

documents in the pending litigation is burdensome and 1.1 nnecessaly.

AN SVVERS

1 Identify by full name, address, telephone number, and occupation all individuals

who answered, assisted in answering, OI provided information for Plaintiffs

Answers to these Interrogatories and Requests for Production of Documents.

ANSWER

Bryce Healy, 3108 West Cinnamon Street, Sioux Falls, South Dakota 57108, 605'
261-3 672, Executive Director of the Associated General Contractors of South

Dakota.

Barly Healy, 24339 348th Avenue, Pukwana, South Dakota 57370, 605-295-0514,

Farm Manager.

EXHIBIT 1

=1 Page 1 of
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Plaintiffs attorney.

2. Please identify by full name, address, and telephone number all individuals

known to you? Y0ur attorneys, and agents who have knowledge of the facts and

circumstances surrounding the allegations and/ or representations in P1aintifFs
Complaint OI any and all matters and things that 3I? in any WH relevant OI
material to any of the controverted issues herein. For each person summarize the

facts to which Y0u believe he OI she will testify.

ANSWER

Mary Ann Healy fka Mary Ann Osb0rne?signed the 1995 Deed.

Bret Hea1y?signed the Notice of Claim of Interest, and would know that the

Healy Ranch Partnership hasn?t existed for many ye3rs_

Barly Healy and Bryce Hea1y?w0uld know that Healy Ranch, Inc. has owned the

Healy Ranch real PI'0P6I"[y since 1995'

Steve FOX? he Prepared the 1995 Deed.

Honorable Chris Giles, and the five members of the South Dakota Supreme
C0urt?they heard these issues in the litigation from 2017 through 2019> and

made findings and issued orders and opinions OI the issues.

3. Please identify by full name, address, and telephone number evely person from

whom Y0u have taken 3 written OI recorded statement regarding this litigation.

ANSWER

The Q document that would potentially satisfy this HIISWG would be the deposition of

Bret Healy that W3 taken OI J uly 31, 2017> and marked H Deposition Exhibit 9 in this

litigation.

4. Please state in complete detail the identify of each person whom Y0u expect to
call H an expert witness at the time of trial. As to each peI?S0I1 state with reasonable

particularity:

3. The pers0n?s address and 3 description of the pers0n?s specialty;
b. The subject matter OI which the expert is expected to testify;

C The substance of the facts and opinions to which the expert is
expected to testify;

d. A summary of the grounds for each opinion; and>

6 AH reports supplied to OI created by each person.

2
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ANSWER

N0 decisions have been made H to expert witnesses at this time. This HIISW will be

supplemented pursuant to pretrial deadlines.

5. Please state and identify whether Defendants, through its agents and/ or

employees, have made any statement(s) that Plaintiff contends (1) constitutes an
admission OI (2) contradicts any of the statements OI allegations in Defendants?

Answer, Affirmative Defenses and Counterclaims.

ANSWER

See the Defendant?s Deposition, Affidavits, and filings in the 2017 litigation, H well H
the deposition the Defendant has giV6n in this litigation.

6. Please identify any facts Y0u claim support the assertion that Bret Healy, H an
individual, W3 acting OI operating under the name OI d/b/a Healy Ranch

Partnership.

ANSWER

There is I1 Healy Ranch Partnership currently in existence that the Plaintiff is 3W3I? of,

and there has not been 3 Healy Ranch Partnership in existence with respect to the real

PI'0P?I"[y owned by Healy Ranch, Inc. for many years. The South Dakota Supreme Court
reaffirmed that reality in Paragraph 29 of their decision in Healy U Osborne, 934
N.W.2d 557 (5.1). 2019)-

Additionally, Deposition Exhibit 1 Notice of Claim of Interest, indicates it W3 Prepared

by ?Bret Healy,? and indicates I1 capacity other than H an individual. Similarly, Page 2
of the Notice of Claim of Interest is signed by Bret Healy, and indicates I1 gapacity other

than H an individual.

'7 Please identify who Y0u believe W6 the partners of Healy Ranch Partnership OI
March 12 1995'

ANSWER

Plaintiff does not believe there We any partners in Healy Ranch Partnership OI March

12 1995> OI that it existed OI that date.

8. Please identify any facts OI documents Y0u claim support Y0ur HIISW to
Interrogatoly N0. '7

3
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ANSWER

Bret Healy had left the Healy Ranch in 1989~ The Corporation W3 created in 1994; and

OU mother, Mary Ann Healy fka Mary Ann Osborne, said her SOII W6 to each OWI
one-third.

9. Please identify who Y0u believe the partners of Healy Ranch Partnership W6 OI
November 26, 2019~

ANSWER

We do not believe Healy Ranch Partnership existed OI November 26, 2019~

1O Please identify any facts OI documents Y0u claim support Y0ur HIISW to
Interrogatoly N0. 9.

ANSWER

There are I1 facts OI documents to support the existence of Healy Ranch Partnership,

and the Supreme Court Decision referenced above affirms that reality.

11 Please identify under what authority Healy Ranch, Inc. has brought this lawsuit.

ANSWER

The Corporate officers made the decision to take the actions necessary to remove the

cloud OI the C0rp0rati0n?s real estate, after the Supreme Court handed down its
decision OI September 25 2019~

12. Please identify any corporation meetings at which this lawsuit W3 discussed,

including the date of the meeting, the attendees of the meeting, and the matters
discussed.

ANSWER

A special litigation committee W3 created in May of 2017> which meeting W3 attended

by all of the shareholders of the Corporation, and the Corporation agreed that the

special litigation committee would handle any litigation with respect to Healy Ranch.

See Minutes at HEALY RANCH, INC. 1-

13' Please identify any facts OI proof Y0u claim shows 3 winding uP OI dissolution of

Healy Ranch Partnership.

4
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ANSWER

Historically, there W3 II1OI than one Healy Ranch Partnership. N0 Healy Ranch

Partnership has been in existence since 1985~ Previously, Bret Healy testified that the

final tax return for Healy Ranch Partnership W3 filed in 1985~

14' Please identify the aspects of the Notice of Claim, attached to Y0ur Complaint H
Exhibit B Y0u claim are false.

ANSWER

Paragraph 4 is incorrect when it describes the 1995 Deed H ?not valid. ? The 1986

Agreement that is referenced, and the Warranty Deed referred to) were not recorded.

There W3 consideration given for the Warranty Deed, H the Corporation assumed 3
$77,000 Federal Land Bank note and n1OI"[gage'

The assertion that the Partnership still OWII the real estate, due to the 1995 Deed

allegedly being invalid, is also false.

15' Please identify all leases OI the real estate described in Y0ur Complaint that have
existed at any point between 1992 and today.

ANSWER

19924994 Cr0P ground sharecropped with Maynard Jensen H agent.

19924994 Pasture and facilities rented to Rocky Knippling.

1995'2007 David and James Swanson rented all of Healy Ranch, Inc.

2008-2015 Barly Healy and Bret Healy rented all of Healy Ranch, Inc. with 3 verbal

agreement.
2016 N0 leases. Healy Ranch, Inc. farmed H 3 corporation.

2017-2019 Leases with Paul Giedd, Pazour Family Feeders, Spreckels Farms,
Thompson Family Farms, and Barly Healy.

16. Please identify what consideration W3 exchanged for the March 12 1995 deed to
the real estate described in Y0ur Complaint.

ANSWER

There W3 3 Federal Land Bank 1nOI"[gage that W3 assumed by the Corporation, and the
Defendant admitted that fact in his deposition.

17' Please identify the Directors, Officers, Shareholders of Healy Ranch, Inc. H of

March 11 1995'

5
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ANSWER

Directors: M317 Ann Osborne, Bryce Healy, Barry Healy, Bret Healy.

Officers: President, M313 Ann Osborne; Vice-President, Bret Healy;
Secretary/Treasurer, Bryce Healy

18. Please identify any changes to the Shareholders of Healy Ranch, Inc. at any point
after March 11 1995> the date of the change, the number of shares held, and the

consideration exchanged for each Shareh0lder?s shares.

ANSWER

As of March 11 1995:
Mary Ann Osborne 224,511
Bryce Healy 24,946

Bret Healy 24,946

Barly Healy 24,945

As of February 11 2000, pursuant to the Contract for Deed:

Mary Ann Osborne O
Barly Healy 99762.66

Bryce Healy 99,762.67

Bret Healy 99,762.67

President, Bret Healy, failed to act administratively to officially transfer shares after

final Payment W3 made in 2014' We are currently working OI officially transferring
these shares out of escrow.

19' Please identify any statements of Partnership authority for Healy Ranch

Partnership relating to the real estate described in Y0ur Complaint.

ANSWER

None that W have.

20. Please identify any Af?davits of Possession that have been executed since 1995
regarding the real estate described in Y0ur Complaint.

ANSWER

None.

6

Page of

Filed: 5/27/2020 5:50 IN CST BryJ,Q?Q9<!J|.m South Dakota 07ClV19-000071
APP. 098



EXHIBIT(S): Exhibit B to Defendants' Response to Plaintiff's Statement of Undisputed
Facts Page 7 of 9

- Page 224 -

Service OH 2/21/2020 114 P

21 Identify an) requests Healy Ranch, Inc. has made for 8 Quit Claim Deed to the
real 6St3t6 described in Yvur Complaint.

ANSWER

None.

22. Identify any demands for derivative action that have been made OI Healy Ranch,
Inc. since 1995-

ANSWER

None that we?re 21W?l of.

23- Please identify any damages Y01 3I? claiming in y?llr Complaint.

AN SVVER

This HHSW will be supplemented.

24- Please identify all) and all materials referred to by Y0 in Pfepa?ng Y0ur Answers
to these Interrogatories and Request for Production of Documents.

ANSWER

Deposition Exhibits 1 2: and 9, and the Corporate minute books and Corporate
shareholder records.

V \
M?

Bryce

i
Hgay 8 of?cer of 1- Ranch, Inc.

? 4;,
Subscribed and SWOI t0 before I11 this Z d? of February, 2020.

g-/7"
JOSH JAKOBEH

A?,-.-q=*_i_
NOTARY PUBLIC @ /Notary blic - {E1 D\I?@5?Imi;?I Expira

+ + Y ommission Expires August WE

(REMAINDER OF THIS PAGE LEFT BLANK.)
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BHY
7 ._-_._,

of??er of He?ly Ranch,

Y
it

Subscribed and SWO to before me this ?d of February, 2020.

.\ Notary Public South Dakota
.,A? M Commission Expires M I5 "L/OZ

Q.?
(REMAINDER OF THIS PAGE LEFT BLANK.)
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Dated this 21st day of February, 2020.
SCH OENBECK LAW, PC

/?1 Lee Schoenbeck

Lee Schoenbeck
Attorney for Plain???

P.O. Box 13 25
Watertown, SD 57201

(605) 886-0010

OBJECTION

The undersigned makes the f0reg0iHg objection OI the grounds and for the

I??3SOI stated therein.

Dated this 21st day of February, 2020.

/ii Lee Schoenbeck

Lee Schoenbeck

CERTIFICATE OF SERVICE

I; the undersigned, hereby certify that I have served 3 true and correct cOP of the

foregoing Answers to Defendants? I nterrogatories and Request for Production of

Documents to Plain??upon the following:

Angie J. Schneiderman

Moore, Corbett, Heffernan, Moeller & Meis, LLP
P.O. Box 3207
Sioux city, IA 51102
Attorney f0r Defendants

via electronic service this 21st day of Feb rualy, 2020.

/S/ Lee Schoenbeck

LEE SCHOENBECK

9
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3lGl ii

M
VH .7 -20
Tim Stol \:\;__?-

BILL PI
Lli?? AL EL- B LEE PRESENT

That Delonde };ealY of the county of B11119 and State ofSouth Dakota , PM- Of the first part; for and in considerationof the _ sup of On Dollar and other 9006 and valuable cons idera?tion , L hand paid I at O before the del ivery of these presents ,b Bret Healy of Pukwana , Brule County? South Dakota , and Partyof the second Part the receipt whereof is hereby a cknowledged ,had bargained , sold , granted and conveyed , and b these presentsdoes barga in, sell and convey \lBt th9 said parties ot the secondPart: their executors , administrators and assigns the followingdescribed personal property I namely:

AII and all interest first p3ItY has it any,in the machinery, CIOP5 cattle, eq?ipment andQD and all other I-lealy F311 operation OIHealy Farm partnership OI Healy Ranch
partnership Of any other like em: icy whether Fpartnership , corporation OI other legalentity .

T HAV AN T0 HOL the EH3. unto the said party I his EXECtors and administrators and assigns, forever . And the Party orthe first Part does for himself and his heirs , executors andadministrators , COVQDG and agree to and with the said Party ofthe SQCO part, to warrant and defend the said propez-tY herebysold unto the said pa?- of the second Part I his execut ors ,administrators and assigns, against all and gverY persons whatso-QVBI

IN WITNES WHEREO I have hereunto set m hand the 542-?
dE or Jal1\J.3I'_ 1989.

Dellonde Healy
E

State at Sbllth Dakota :
15County Of Btule

I
O this th? Z55 d3 of January, 1989, before ma theundersigned officer?, personal ly appeared nelonde Healy, known tot? 01 satisfactorily proven t0 be the person whose E!?- issubscribed to the within instrument and acknowledged that sheexecuted the sam? for the Purposes there in conta ined .

\
LGF Smdn Lars n F P.|Bi o Su
Pa L??l{Jl?i

sK '75-'7?
J9;

-.._.._1:|?_<1.=_5L11@2J.1.11=4v=?.&M E51 \;Hl,'| County, South II)(v1L'?IlII'III'Y
F

EX

Page 1 o??iPp.20
C
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in witness whereof I hereunto set m hand and official seal.

(l;<>.??- S?pl)
Nntarv? glitz Sent? gakota ?

\
\ Notary 11?! Sout akota

? I l \ M commission e>=Pir@=_z<zJ;:2;.

..; '13?

Lara sum- Llrio Scha r Fa PJ
IH o 50
Paw

Filed: ?'_1'/29.1 11 EU CST Brule County, South Dakota 07ClV17-000023
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BIHEI it

? ? ~~> ?E  $; DATE: 3*?_a.c>

Tammy

u * Z 5-

P? ,_,_~w Iii

i
}

Q?-'?%?-39,?

h
\
\

TJIZIIE

Pierre, :5. E-

F
[_|_' Sir:

lWI.?IIII"'I

C 808 ?5E.,?'...:..1 id! E7! blnknmtcy

?ii$???. .,w 3&5? 1

??11 O cg rtm n

i fcj ? aw
?5

L1 4?- to E 31 natistactorily Provau to $2- ? F? Yna_nn;l?qub?m_r_1hgut_tothnvii:hium?e:uneuz,ui
-aumzmqm tum ma momentum Chm talc :?r'1:ha murmu-

- (I??ry soul)
3112 E37 u 7,-

[T I*E""' X- .2:d?':i___
(lf\ 2.62-6

y-ww-vx-

\ EKh\ bd- M

EIEI 8I15IZ01 ?H Ki] 5!'!!9 ?gpg[y_L?$omh- mK
r ? App.

EXHIBIT
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STATE OF SOUTH DA KOTA I CIRCUIT COURT

COUNTY OF BRULE FIRST JUDICIAL CIRCUIT

HEALY RANCH, INC,
NO. 07 CIV 19-71

Plaintiff/Counterclaim
Defendant,

V

AFFIDAVIT OF
BRET HEALY, Individually and d/b/a lllll? BRAUN, C.P.A.
HEALY RANCH PARTNERSHIP and
HEALY RANCH PARTNERSHIP,

Defendants/
Counterclaim-Plaintiffs.

STATE OF SOUTH DA KOTA )
) SS

COUNTY OF PENNINGTON )

Nina Braun, being duly SWO states:

1 M name is Nina Braun. lam I licensed Ce|1i?ed Public

Accountant i the State of South Dakota. Attached B Exhibit A to this Af?davit is

I true and co rrect QOP of m curriculum vitae.

2. have been hired an expe|1 witness i this matte r b Moore,

Corbett, Heffernan, Moeller & Meis, L.L.P. to review va?ous documents and tax

returns relating to the Healy Ranch Pa?nership, Healy Ranch, |nc., and the

associated shareholders and pa|1ners ofthe entities.

3. Based upon m review of documents that have been provided to

me, have compiled I repo|1, dated MB 27, 2020, I true and co rrect QOP of

EXHIBIT
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which is attached hereto Exhibit B Included with this report H Exhibits 1

through 17 are copies of the documents reviewed i order to Prepare this report.

Further af?ant sayeth not.

Nina Brfun

Subscribed and SWO to before me
this of?lday of MH 2020.

?|||||||,\??? ? -AN D'?""o
_,\ \T\'__....__?<<~

wt--;~<> TA/513.7%

:10.-
SEAL

?Ag? Nd fubjic

5 E : . ?*6 [?13 5<P' 9/2411/ea

1%:

Q/-? S
'|||l\\ CERTIFICATE OF SERVICE?

The undersigned cenmes that O the 27th d8Y of M8)? 2020, E true and

correct c0PY of the foregoing documents we re electronically ?led with the Clerk of

Court using the South Dakota Odyss6Y System, which will send noti?cation of

electronic ?ling to the following opposing counsel and constitutes service of the

document for Purposes of the South Dakota Rules of Civil Procedure.

Lee Schoenbeck
Joseph Erickson

PO Box 1325
Watertown, SD 57201

/s/Angie J. Schneiderman
Angie J. Schneiderman

2
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Ket Thorstenso L
81 Quin S

Rap Cit S 5770
Phon 605-342- Fa 605-342-

ninab@kt||p.c

EDUCATI Bachelo o Scienc Financ G eo Universit Washington lIi

Maste o Scienc Accountin U o Southern Californi Lo Ange C

PROFESSION Y1lI T YIII 2 :1 [1 171/5 I I :1 I [01|Li WASHINGT lIi AN M17 H0] Mililol

EXPERIEN M ll

Responsibiliti included manage i cha o Ia publi compan audit

an Sa rbanes- Ac implementatio P|?Ojec

YIII T ?iliiilll KET THORSENT LL {M 2 CIT iii

Joine Ket Thorstenson L i Octobe 2005

Promote t Partne i Januar 2011

Industr focu includes gamin manufacturing construction retailin

employe benefi p|an5 an hospitalit

Specialtie include interna contro assessment an testin o th contro

environment frau preventio an investigatio litigatio SUppO an ta
consultin an preparation

A E certifie fra examine provid exper witnes testimon an litigatio

support services

Responsibiliti als includ recruitin HE staf an intern fo th firm

PROFESSION AN America Institut o C

COMMUNI Sout Dakot C Societ

INVOLVEME Leadershi Rapi cit Clas o 2007 Foundin Tea o Rapi Ci Summe
Night

Women Networkin o Rapi city Past-

Boa Membe S CE

TRI EXPERIEN 201 Exc Underground Inc V Bran Lak Sanitar Distri

201 Rohric V Rohric

201 Sta o Sout D kot V Victori H r

201 Atmospher Hospitalit Managemen V Shib Investments In an Kari Meral
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P2
Ketel Thorstenson, LLP{Q4

Certi?ed Public Accountants/Business & Personal Consultants

81 Quinc Stre P Bo 314 Rapi city Sout Dakot 5770
Telepho (60 342- FA (60 342- emai inf0@k?lp . k?lp.c0

Members/lmeric Institu 0fCerti?edPubli Accountan and/UCP Divisio of F irms Qualit Contr

Ma 27 202

Moore C orb
Attention Angi Schneiderma
50 Pierc Street Suit 30
Siou city, I 5 10

Partne
Re Bret Healy Healy Ranch P

Re P Vigor
CP PF Dea Ms Schneiderman

Pa J Thorsten CP P
d/b/a J Thorsten

CPA/A C Pe y01l request I hav reviewed document provided b Y0 regardin th litigatio between
Brent Siekm Bret Healy individuall an d/b/ Heal Ranch Partnershi V Heal Ranch Inc M analysi

M- CPA, i do i th sub Paragraphs
e e C a

Deni M
CPA Yo provided an I reviewed th followin document which WC usefu i draftin m report

CP PF
Jea M Smi Exhibit 1 For 106 U.S Partnershi Return fo 198 for Heal Ranch EIN 46-

CP c Pag?
Cla J Krae Exhibit 2 Chapte 1 B Heal Ranch Debto

J I D
CP Exhibit 3 198 Heal Ranch Partnershi Agreement an balanc shee Heal Ranch

0 rle Partnershi 3 of November 1 198CP
Ni Bra Exhibit 4 U Smal Busines Administration Document S Includin Munger Contrac
CP CF fo Deed Assignments Mortgages Releases Brul Count Register of Deed

Dougl A Kenoy Exhibit 5 Emmett Healy Estate Documents
CP Exhibit 6 Maynard Jense 3 agent Cr0 Insuranc D0 199 CrO insuranc

Jennif L Konva P01ic #40-O56- 199 CrO Grower Insuranc Application

Kev D Sick Exhibit 7 Federal L B of Omaha adjustments releas

CP Exhibit 8 USD Farmer Hom Administration mortgage subordination releas a orde
Tra M Hans of b c

CP Exhibit 9 Formation do Heal Ranch Inc Article of Incorporation Heal Ranch
Miche M Minner Inc

CP Exhibit 10 Form 1120 U.S Incom Ta Retum for a S Corporatio Heal Ranch Inc
To Hoes CP LL 199d/ T dda 0 0 Exhibit 1 Portion ofBryce Heal an Barr Healy? Marc 6 202 depositio testimony

Je R Weav Exhibit 12 Sno Heuther Production Pag? 1-
CP Exhibit 13 Form 1120 U.S Incom Ta Retum for a S Corporatio Heal Ranch Inc

Jack L Magu 199

Of
CP Exhibit 14 Heal Ranch Inc Annual rep t S Secretar of Stat

Exhibit 15 Form 1120 U.S Incom Ta Retum for a S Corporatio Heal Ranch Inc
P Bergm 200

CP Exhibit 16 Heal Ranch Inc Famil Farm Qualification Report
Michael Fmneg Exhibit 17 Fonn 255 Electio b E Smal Business Corporatio Healy Ranch Inc ?led

CP Jul 19 1994
Mer G Kar

CP Discussion

Yo aske 1' t summari m opinio an answe certai question 3 provided b YO I
hav liste eac of question belo wit m ICSPOII
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Moor Corbet
Pag 2

1 Question Doe th filin of E p ta return marked 3 fina terminat a entit fro lega existenc

Response Th Heal Ranch P ?led E partnershi retum fo th Y?a ende December 31 1985 Th
return W marked final A ?nal ta retum doe not tenninate a entit from lega existence

2 Question Di th 198 p retum rep an distributio of rea p1'OP O of persona P1'0P6r t
partners Doe th ta return sho E distributio of P1'0P6r t DeL0nde Healy

Response O Pag 1 of th return ite N W checke Yes Ite N reads ?Wa there E distributio ofprop?fty

O E transfer of p interes durin th ta year? Ther W E transfe of partnership interest from Robert
Heal t th estat of Robert Healy O th Pag? of th ta return that I W presented Wit I di not SC E
liquidatin distribution

3 Question What doe th 198 P ta return sho for partner shar of liabilities

Response Th schedule K-ls include wit th ta retum i marke 3 havin eac partner liabilit for 100
of th 1'101'1?1'C an ICCOU debt

4 Question Wa DeL0nde Heal E general p i th p

Response He K- i marke 3 Y? O th general partne question

5 Question What dat i indicate O th 198 3 th dat th Heal Ranch p started

Response 196

6 Question I there documentar evidenc i th record Y0 hav reviewed of business activit b Healy Ranch
Partnership EIN # 46- Sp from 196 through Januar 1997 Wha i thi evidence

Response I 1986 Heal Ranch P file for Chapte 1 b Mar An Heal i liste 3 E
partner C asset an liabilitie liste O th November 1 1 198 balanc shee of Heal Ranch P

ar include i th Chapte 1 Pla adopte b th court Certai equipment 3 itemize O th 198 ta
depreciatio schedul i include i th itemize equipment lis wit th Chapte 1 P1a Certai equipmen
bot O th b schedul an th depreciatio schedul WC O th listin of equipment fro th Emmett
Heal estate Th reorganized Smal Busines Administration banl<1'uPt debt W subsequentl discharge O
Januar 9 1997 Th mortgag b W recorded 3 Heal Ranch unti th releas i 1997

Th Employer Identification Numbe (BIN fo th Heal Ranch Partnership 46- aPP6ar O a
applicatio for agricultura benefit date Apri 14 199 signe b Mar An Heal Osbome Thi evidence
th existenc of th partnershi filin for federa b a thi date I provided evidenc of P fro
th USD agricultur P1'Ogra under thi agreemen t Heal Ranch

Th EI numb W als liste O E schedul of QI insuranc processed S eptemb 1 199 an O E Cr0
Grower Insuranc applicatio fo th 199 QI Y?a

7 Question Wa there SB mo?gage deb an th c for dee between Heal Ranch Partnershi an Sheldo
Munger itemize i th Chapte 1 B

Response Yes b SB mortgag deb an note wit Sheldo J Munger ar include i Exhibit A of th
bankruptcy Pla date August 1987

8 Question Wa ther Federa Land B deb itemize i th Chapte 1 B Plan

Response Yes th Federal Land B not i include i Exhibit A of th bankruptc Pla date August 1987
Th mo?gage W adjuste t $145,00 i th bankruptc settlement O Ma 5 1987

Page 2 of 393
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Moor Corbet
Pag 3

9 Question After bankruptc W th Federa Land ban not referenced i th previou question modified

Response Ther i E Loa Agreement Amendment fro th Federa L B date Apri 28 199 referencin
th Federa Lan B not include i th Chapte 1 b Pla fo 1987 Th amortization an th du
dat of Paymen WC change i th amendment DeL0nde Heal W released fro he personal obligatio
i th amendment

10 Question Wa ther USDA F Home Administration Deb itemize i th Chapte B Plan

Response Yes Th deb W released i th Chapte 1 Pla ?led with th court

11 Question When W th Chapte 1 b CEI ref erenc abov closed

Response Ma 12 1993

12 Question Base up th Corporation Article of Incorporation th signe Fonn 2553 th applicatio fo
taxp I numb an stoc c ertific 1 whe W stoc first issued

Response Th stoc certification EI application an Article of Incorporatio report th dat of business
commencement 3 August 1 1994 A S electio W ?led O Januar 1 1995 Th Form 255 ?led t request
S Corporation statu show Mar An Osbome 3 th sol shareholder

13 Question Based up th state asset of th corporatio a th beginnin of (199 federa ta return) had
anythin ofvalue been exchanged fo th share issue O August 1 1994

Response Th article of incorporatio ?led August 199 d not indie an contribution O exchange a
inception Based O th do I reviewed nothin W exchange fo thos share i 1994

14 Question Base O th 199 corporatio ta retum, di th corporatio hav an asset O Januar 1 1995

Response Th beginnin balanc shee a Januar 1 199 of th 199 For 1120 show E beginnin balanc
of $ asset an liabilities

15 Question Th depositio testimony of Bryce Heal an Barr Heal stat that Heal Ranch Inc gav
consideration of $77,00 (i othe Word th sal Price b assumin th Federa Lan Bank deb owe b th

P fo th Heal Ranc rea P1'0P6rt Doe thei clai of E $77,00 assumptio of Federal Lan Bank
debt match th Sno Huether ta Workin Paper (Pag 1 amoun of Federal Land Bank deb Pay-

Response Th Sno Huether Workpaper provided t 1' sho E transaction journal a December 31 1995
Ther i E transaction titled Payoff federa lan ban an E journal entr adjust th account for $91,654.4

16 Question What i th state capita stoc of th corporatio O th 199 an 199 corporatio ta return

Response Th S Corporation ta return fro 199 an 199 include capita stoc of $194,520

17 Question What i state capita of Heal Ranch Inc O th 199 Annua Report

Response $299,34

18 Question What i th state valuation of th rea P1'Ope O th 199 federa return

Response Th lan i liste 3 valued a $299,348

19 Question What i th state valuation of th rea P1'Ope O th 199 federa ta return

Response Th lan i liste 3 valued a $209,34 an buildings a $94,096

Page 3 of 393
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Moor Corbet
Pag 4

20 Question Ca Y0 ascertai th differenc betwee th lan valuation O th 199 an 199 corporatio ta
return if any D th Sno Huether ta Workin Paper (P 3 an 4 indicat Wha ac c fo th differential

Response I 1996 $90,00 W transferred fro th lan accoun t th buildin account Th Sno Heuther
tax Workin Paper indie E $90,00 adjustment wit E descriptio of ?t 1'C1'1' buildings fro land.

21 Question What doe th Sno Huether ta Workin Paper (Pag 28 stat 3 th value a y ear- 199 fo th
rea P1'Ope1-

Response Th value i indicate 3 $600,000

22 Question Upo revie of th 200 for 1120 corporatio ta retum, Wha i th P? acr basi of 2 EICI
rep 3 sold

Response Fro Schedul D of th 200 of th 1120 th basi of th lan sol i liste 3 $5,65 fo 2 EICI
of land O $282.7 P? EIC

23 Question Th depositio testimon rep th sal of th 1,72 EICI sol 3 $77,000 Ca Y0 compar thi t
th othe P? acr values?

Response Th followin i E summar of th valuations note i th informatio provided t 1'1'

$70,00 637.8 $109.7 2/4/ 97 Mung C fo Deed

$145,00 120 $ 19.9 8/26/ 98 Chapte 1 B Pla 3 adopte

$47,00 63 $74.6 8/26/ 98 Chapte 1 B Plan 3 adopte

$77,00 172 $44. 3/12/ 99 Deposition Testimon b Corporation

$299,34 172 $ 74 O 3/ 2/ 99 199 Corporation Ta Return

$209,34 172 $ 21 7 12/ 1 / 99 199 Corporation Ta Return Withou building

199 basi claime O 200 Healy Ranch Inc 1120
$5,65 2 $282.7 1/1/ 99 Ta Return Schedul D

$600,00 172 $348.8 12/31/ 99 199 Sno Huether Ta Workin Pap

24 Question I ther E required step?u i basi whe lan i transferred betw entities Wh Pay th ta O th
st? up

Response Assets suc 3 land transferred between entities shoul b subject t E ?step?uP t fai market value
Th lan woul b revalued a fai marke value a dat of transfer Thes transactions ma b sub ec t ta O
gain O th step?u fro reported value t fai marke value Th transferrin entit Pay th ta O th st? u i
basis

25 Question Ca E Partnershi b E shareholder i a S Corporation

Response S Corporation cannot b owne b Partnerships A Partnershi ownin a interest i a S corp woul
have cause E technica termination of th S Corporatio statu an th Corporatio woul hav ?led E Fonn
112 rathe tha E F 1120 fo ta PU-

26 Question Ca a entit elec Sub S statu WithO th consen of al shareholders

Response N0
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Moor Corbet
Pag 5

27 Question I th Famil Farm Qualification report signe Decembe 31 1994 ho man shareholder W
represented

Response 4

28 Question Did th 4 shareholder liste O th Famil Fann Qualification rep sig th For 255 c ons
t elec Subchapte S status

Response N

Overall Conclusion

L additiona dat O evidenc i mad availabl t me pleas understand that I woul nee t review i an Possibl
revise m report I ICSC th righ t supplemen thi report if an when additiona infonnation become available

Th opinion i thi rep ar mine an O fee ar not c th result of m rep O1 opinions O an
action 3 E resul of m report I hav not bee provided wit an significant assistanc fro any insid m ?rm
i th preparation of thi report othe than pro b m associate

I appreciat th Opp t b of servic t YO Please contac 1' with questions/concems

Sincerely

KETE THORSTENS LL

Nin Braun CP

Page 5 of 393
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AFFIDAVIT OF JOHN J. HEALY

CITY OF WASHINGTON )

DISTRICT OF COLUMBIA

)
)

SS

COMES NOW, John J. Healy, having been ?rst duly SWOT upon his oath,

deposes and states 21 true and correct under penalty of pelj ury 8. follows:

1. MY UEIIT is John J. Healy. I am the Wllngest biological SO of Emmett and

DeL0nde Healy. I HI 31 uncle to Bret Healy, B am? Healy and Bryce Healy.

2. Along with my sisters Elizabeth A. Widman and MBIT C. Williams, and my

brother Jim P. Healy (collectively m)? ?siblings?), I Was: Ol behalf of 1T1

mother DeL0nde Healy, and at her request, involved in the negotiation of the

1986 Healy Ranch Partnership Agreement, starting with 8 late December,

1985, family meeting 3 Paul and Eiizabeth Widman?s home in Mitchell,

South Dakota and culminating in the written 1986 Healy Ranch Partnership

Agreement (attached H Exhibit 1) signed O1 J anuary 25, 1986, by DeL0nde

Healy, ]\/[aF Ann (Hea1)?) Osborne, and Bret Healy.

3. Along with my siblings, 1 Was: O behal F of? mother DeLonde Healy, and

at her 1?6qL1?S also involved in the negotiation of a Right of First Refusal

(attached 3 Exhibit 2) granted to m)? mother by MQY Ann (Healy) Osborne

and Bret Healy for three quarters in Section 29, known 21 ?the home place?,

that W?I" purchased back from the Federal Land Bank of Omaha bY m)?

EXHIBIT

1
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father Emmett Healy and my mother in 1944. This Right of First Refusal,

signed b3 DeLonde Healy O1 J anuary 22, 1986, signed by Bret Healy and

MEIT Ann (Healy) Osborne 01 January 25, 1986, and recorded on January

30, 1986, was negotiated in concert with the terms in the 1986 Healy Ranch

Partnership Agreement with the Agreement of the combined transactions

being struck verbally OI 8 December 3 ls 1985, teleconference attended by

Attorney Albert Steven Fox and reduced to writing by January 2, 1986.

Joining H1 on the December 3 1
u

1985, teleconference WEI m)? sister MHT C.

Williams.

4. Attached to the January 2, 1986, melnorandum addressed, to I11 from

Attorney Fox WE the Healy Ranch Partnership balance sheet dated

November 11, 1985, the date of my brother Robert E. Healy? s tragic death E

3 result of 8 tractor rollover. This balance sheet W21 the document

referenced in Section IX of the 1986 Healy Ranch P3.l'tl"l?l?Ship Agreement. I

sent 3 cOPY of the balance sheet with notes p()iI1ting out the num math

QITO in the November 1 1, 1985 balance sheet OI January 17, I986, (

Attorney Fox. I have attached both the January Z, 1986, memorandum from

Attorney Fox and mY handwritten note with my c0Py of the November 1 la

1985 Healy Ranch Partnership balance sheet attached H Exhibits 3 and 4.

2
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5. According to both my father Emmett Hea1y?s Last Will and Testament and

my brother R.Ob81't Healy? s Last Will and Testament, both my brother Jim

and I had rights 10 COlI1 into the Healy Partnership. I have attached copies

of both of these wills, signed in 1967, H Exhibits 5 and 6.

6. The 1986 Healy Ranch Partnership Agreement and accompanying First

Right of Refusal, with OUI mother DeLonde Healy? s signature, W35 intended

to transfer her complete interest in the Healy Ranch Partnership to her

grandson, and DU nephew, Bret H ealy consistent with her clearly stated

Wishes at the referenced family meeting in 1 December, 1985.

7. The 1986 Healy Ranch Partnership Agreement and 1986 First Right of

Refusal fully implemented Ol/1 mother DeL0nde Healy? s Wishes and intent

regarding her partnership interest in Healy Ranch Partnership.

8. As Part of the negotiation, my brother Jim and I voluntarily g3- up OU

rights to COIH into the Partnership that had been granted to U in the Healy

Partnership Agreement referenced in the 1967 Last Will and Testament of

01.1 father Emmett Healy, also con?rmed in the 1967 Last Will and

Testament of rn)? brother Robelt Healy.

9. MY mother, mY nephew Bret Healy, M813? Ann (Healy) Osborne, mY

siblings, and L all agreed t0 the documents executed in [986 with the intent

of continuing the Healy Ranch Partnership, [0 implement DeL0nde?s

3

Filed: 5/27/2020 dl-ii} IN CST Brule County, South Dakota 07ClV19-000071
APP. 115



EXHIBIT(S): Exhibit F to Defendants' Response to Plaintiff's Statement of Undisputed
Facts Page 4 of 39

- Page 629 -

speci?c request and desire I keep the Healy Ranch real property in the

Healy family, and to designate Bret Healy EI the managing partner of the

continuing Healy Ranch Partnership.

10. As Part of these arrangements, Bret Healy indemni?ed mY mother for

approximately $1 ,0O0,000 in liability th at she had 3 E partner in Healy

Ranch Partnership. It W21 OUI (DeL0nde Healy, my siblings Mary Williams,

Jim Healy, and Elizabeth Widman) intent and expectation that Bret Healy, 8.

the managing partner in charge of all ranch operations, would do everything

in his power and L18 his best efforts [0 SE1 the family ranch and bring it Ollt

of insolvency.

11. Bret Healy did assume the duties of managing partner of Healy Ranch

Partnership and succeeded in bringing the P?1?[1?l?1'Shi out of insolvency.

12. All terms in the 1986 Healy Ranch Partnership Agreement W?I"? mny met

by Bret Healy.

13.1 have reviewed the attached Warranty deed recorded O March 13, 1995,

that W3. signed bY my mother on March 9: 1995, attached B Exhibit 7. As 8

result of the 1986 agreements, I know that my mother did not have an)?

authority to 21 OI behalf of Healy Ranch Partnership because she H longer

owned 3 partnership interest, 110 did she OWI an)? individual interest in the

4
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Healy Ranch real p1- following her signature O1 the 1986 Healy Ranch

Paftnershi p Agreement and 1986 First Right of Refusal.

14.MY siblings and I initiated discussions 8S to Whether OI not OU mother could

continue to C3.l" for herself beginning in late January, 1995, due t0 her

rapidly declining cognitive abilities. Our family discussions W?1? ?nalized

in April, 1995. BY June 1 1995, W had moved OU mother out of the Healy

Ranch home O1 Section 29 that she had been living in for 59 years from the

date ofher marriage (June 10, 1936) to OU father Emmett Healy.

15. During the S?I'I1 time period OU mother signed the 1995 deed, m3 siblings

and l W?f? HWEI that she WH suffering declined cognitive abilities and the

onset of dementia and potentially Alzhc-:imer?s. I have attached my

handwritten TIOIG from Spring, 1995, attached 3S Exhibit 8: outlining the

discussions via conference calls that my siblings and I W?f? having in regard

to OU mother and [ ?nalize the decision W had made I move her off the

ranch to safety due to her steep cognitive decline.

16. I know 111 mother did not have the capacity to sign the March, 1995 deed

O March 9, 1995, because her confusion and declining cognitive abilities

WGT well known by her ?riends and neighbors who had periodic contact

with her throughout Brule County EI W6 discovered when W? W61? making

calls to these friends and neighbors starting in January, 1995. Th?y reported

5
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episodes of lost medication; confusion EI to where she W21 at when they

would S66 her out and abou? repeatedly forgetting her purse at various

locations; their decisions to 1'1 longer have her continue to baby sit various

families? children H she had been doing for decades due I0 their worries

about her ability I safely look after the children due ? confusion; reports of

her mail collecting in her mailbox for days QVBI though she WE at home;

concerns about her declined cognitive abilities 3 witnessed b) her brother

Berwyn Svoboda and his wife Mildred, who W85 8 nurse, when they would

st0P to SG her 3. th?y passed through the 2lI?? and theY in turn would call

1?l { report their concerns; and reports ?om the Sheriff? S of?ce when W?

set her up for E daily check in call T her; and further reports congruent with

those listed above. In calls between m3 mother and I she W88 confused

about her need to take her medicine and could not remember the doctor? s

visits th at she had done earlier that day claiming to f1? that she 1'1 longer

needed to S6? 3 doctor.

17. M813? Ann (Healy) Osborne would have known about my mother? s

cognitive decline because In)? siblings and 1 had contacted her in Spring,

1995, and made M313? Ann 8.W31? of OL discussions I0 ITIOV OU mother off

the Healy Ranch and 01,1 P638011 for doing S0 centered O1 OU m0ther?s

continuing cognitive decline. As noted in mY handwritten notes, W? had

6
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asked M813? Ann ? m ake 011 telephone cal] P61 week t0 check in with OU

mother.

18. L and my siblings, ?rst learned of the existence of the March 9, 1995

Warranty Deed after April 5, 201 7.

FURTHER YOUR AFFIANT SAITH NOT.

1744%

Ohn J. He=11)

S ubscribed and SWOT to before I'1'
\\\\\\?\u Hm://,_,

.? Q / /
this ,1i?8a 91? Q/larch, 2020. $1 -

_,'v

~ (L1 "2 r Q. 1,?;
(>1 (? ~ ?'?? -

~?.- \ ,_

I//J?, OI u? .

7
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Exhibit 3

Memorandum from Attorney Fox

to Iohn Healy

Dated January Z, 1986
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I- SUNDAL LARSO SCHAU I FO RC.
LAWY AN COUNSELf

__.-
lJkVlD J.

HERB C.JUIE STE I-

I
KENNEBE14$ E.

S THCHAMBERLA
January 2, I986

OF[E 'l'M~
JO W KAH

Mr John Healy
3009 Park AVGH S. #3
Minneapolis , Minnesota 55407

Dear John:

Em: losed is the redrafted agreement. I hope that I haveincluded eyerythi ng tha (2 W had talked abeut OI th e phone . Italked with M3 Ann and Bret and it is acceptable to them E
written . Ii YO have a11 further changes, feel free C call FRI GI Preparing separate ly the option OI first right ofrefusal O the home three quarters . It will simply state that ifBret O Mary Ann Bea ly decide { sell the Property other than Ceach other at any time in the future during De 1 onde I-Iealy's life:shgyshall have the right to meet any bona fide offer from 1 F101rel ?ted PBrty_ There certainly could be $Ol'? izransfers betweenMary ' Ann -and Bret? concerning that land' in the future wh ich Iwou 1 not want to be subject to an option to bl1Y'

MG YO have the best of the HE Year.

Sincerely yours,

Albert Stevrgg FO
asf/mi
enclosure

5?! Z
CC Jim Healy

Betty Widman
Mary wil liams
Delonde Healy

MarY An Healy

i

M09758
B \

1
_____,_?______
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Exhibit 4

Handwritten Note from ]9hn Healy

to Attorney Fox dated January 17, 1986

Includes November 11, 1985

I-lealy Ranch Partnership Balance Sheet

Dated January Z, 1986
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) 1
F. W

)

Grai Elevato and Pmceaslng Society
MJEIEHJ 9.0. Box 1502?/g,

Commerce Sta!
Q

\., 815759-

?_???*"?A"Z;/>z1~+-~W
?~+M

,..
H@?w 1- '*"%? ?m_>;w</

wwiikf ??>?- wk?. 62" 7?M

E
<//44/6 40 aw?w

O 77w': ,am:?.-<-Z:- o /474 ,1?
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BALA SHE
HEA RAN -

F... A 0 NOVIM 11 198
\

Lillif?i Assets Harket Valu
Iiotas F ?.CCQ\I receivable (awe! $20,000.0Livestock to b ami

Kin Nt AV Wt $/Unit Valu
Swin 5! 1?5- 7 375
Swi 10 100-1 5 5

Swin 10 50~10 4 140
Horses 1 10 130
Calves 6 32 1950
Calve 32 2600 s9;$so:on9170 all Fae

~~a Item Qvam Unit $/ Unit Valu
silage 3"? To 2 4000

We (Bo 1000 b 2.2 2250
Cot 2000 bu 2 3 4700
H8 100 To 3 3000
Bum 7_5l l?Fi;0()0.0Prepaid 3311511 (semen 23500.0 WTotal On:- Assets $.22;;,?s00. 9.1%,

intermediate Assam
ridchimerv equipment trucks $200
Breeding Stock 51,250.00
Cas value -of ILi_ insurance 3,000.00
Yersonal ' recreational vehicles 2,000.00Househol g??ds 6 personal effehca 10,000.00
Gom:rac ED de_ 115000.0

Fixe Aisaet Total Intarnzadiate Assets $282,
Far Real Estate $l;80 , 850.
Federal Lan Ban Stoc 10,000.00

Total .F:Lx Assets $490,850.0

Total Assets ?l i001,
?gllg? J.?

Cux're1 1-iab:Lli.t
Accmmt Payable

Repairs $14
Pumpin .,\ 9,000,
Insnranca 8,000
Fee & Sae? Z0 ,
Fart & Chemica 10,000
Fuel 6 L 5,000Fuel 6: Gil

2,000 $ 80,000.00 G 6-
I1lE?,T6T? em: "' 5,000.00

115,000.00
Principle portion of longer term debts du Within 1 month 11,305.00
Estimated accrued interest In 10!? term liabilities 46,615.00
Accrue rents '. lease ayment .?

Total Current Liabilities $310,9i0.U0 2 T1-0.L?ermediate
Liabilities

/? Hates Payable (Machinery $100, 000 .
Sales pontraccs (Machiner & UB 000883 $0,000.00

(WW) SCH 139
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Iutarnediate Liabilities (cont)
H , $ 16,<mn.o

To Intermediate Liabilities $156

HI ?lei Liabilities
Hmrtga L Far Rea Estate $55 177.0

x Total Lu? Tar Liabilities $5!?3 , 177

To Liabilities $1,U10:097.0 ?iA?.3, Q

Ha Wort 3 ~a,491.oa /" F? 3,11

Iota]. Liabilities L Ne I-
J:Q01g600.0 4,-no 2,

,- 009884:

scams 139
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STATE OF SOUTH DAKOTA CIRCUIT COURT

E
COUNTY OF BRULE FIRST JUDICIAL CIRCUIT

HEALY RANCH, INC,
NO. O CIV 19-71

Plaintiff/Counterclaim
Defendant, 1

V

U335 TN] i I [0]
BRET HEALY, Individually and dlb/a ?g!? J. HEALY
HEALY RANCH PARTNERSHIP and
HEALY RANCH PARTNERSHIP, \

Defendants!
Counterclaim-Plaintiffs.

COUNTY OF BRULE )
) Ss.

STATE OF SOUTH DAKOTA )

COMES NOW, Bret J. Healy, having been ?rst auly ?YIo1[ upon his oath,

deposes and states true and correct under penalty of perjufy follows:

To Prepare and ?le the Notice of Claim of Interest [Exhibit 1] i 900d faith
relied upon:

1. M personal knowledge.

2. The b Healy Ranch, |nc., Bal'W |-|ea|y, Bryce Healy, and MHT
Ann Osbome i SD Civ 1 7-023 to allegation number 1 i my complaint
[Exhibit 2] Allegation number 1 stated ?Defendant M87!? Ann Osbome,
V3F?7T1" and Grandmother executed 5 Partnership

Agreement '1 (?was Agreement?) whereby {IE ?
partnership Fliif-Ii nah? TIE family I'3DCh EIZ HCFGGQ Pirl? Of IHHFZ

HF? LT!-R in TIE Healy family for several generations. m

MQT Ann Osborne [Exhibit 31 Healy Ranch, |nc., Ba\?f Healy, and Bryce
Healy [Exhibit 4 all admit this i their F=,T|Y= to allegation number 1
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3. The assertion b M3|' Ann Osborne i her in SD CIV 1 7-023 to
allegation number 96 in m complaint. Allegation $1 stated ?On January

31, 1 989, Grandmother DeLonde her Tnif?ii T {IP [E

i???f?il (see Warranty EEK-1 January 31, 1 989,

:1 Hi??l?? 17!!)- Plaintiffs Complaint Exhibit 17 from SD CIV 17-023 is

attached [Exhibit 5]

MB Ann Osborne's f3IlI.iv1 to allegation stated :

HA [E TIE allegations 58f I-HIE U Para9"3Ph .l'I-

5 Elli {HE V3'1|'TF 17 [E HIE Complaint is 2 r-'11;- from

grandmother DeL0nde Y WE plaintiff January 31, 1989,

ostensibly deeding whatever interest grandmother DeLonde

possessed '1 TH proper?? E HEB THE { @ plaintiff;

b. Assens GEE grandmother DeLonde?s individual interest in

prop6|1Y E TIE RYJUE have VIII- nothing given WT

partnership Previously referenced in Complaint and

[LIE Answer owned WE pr0p9Ft.V F1 BE of {H deed. ?

4. The en?vzqg b Hea'Y Ranch, |nc.. Bar\'Y Healy, Bryce Healy, and MB

Ann Osborne i SD Civ 17-023, to allegation numbers 207, 21 1, and 217

i my complaint. Allegations 207, 21 1, and 217 stated ?As set 7n';.

herein, [- [:1 about January 25, 1986, Osborne, Plaintiff,

and Grandmother DeLonde entered into written and legally binding

partnership agreement. I

MH Ann Osbome and Healy Ranch, lnc., BETT Healy, and Bryce Healy

admit this i their 1 allegation numbers 207, 21 1. and 217.

5. The 9103 Settlement and lease [Exhibit 6 between Healy Ranch

Partnership and James and David Swanson signed twice b Bret Healy

general partner and [ partner @ January 4. 2008, signed b Bnyce

Heal)? E Y partner {a January 2, 2008, and signed D BaI"' Healy $ Y
partner [I January 4, 2008.

The agreement states the 1|]vv?I.; HF Healy Ranch, partnership, Bret

Healy, Bari}! Healy, and Bryce Healy and the tenants James Swanson

and David Swanson.

Recital number 1 states ?Owners 211 the GWI'1?|' of the real estate

described I- Exhibit ..A attached and incorporated herein b this
reference."

Recital number 2 states ?Tenants separateiy rented the agricultural

ground, and the house and buildings located O the above described

pr0Pe'1Y-u

2
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Recital number 3 states ?Owners have given notice of their intent (0
terminate the lease and resume possession under their :O)T operation.?

The document terminated possession of agricultural land b tenants of
midnight, December 31 2007 and increased rent for the house to $400
Per month for January, February, and March of 2008.

6. Legal advice from Patrick Glover, attomey H Meierhenry Sargent. LLP.
Attached Exhibit 7 correspondence, work product, and H billing
statement from Meierhenry Sargent, LLP.

FURTHER YOUR AFFIANT SAITH NOT.

Bret J.

%
7 Z

2

Subscribed and 51510 to before HE is 27th d3Y O July- 2020.
w**%

i LYNDS\E STECKELBERG ?
r

NOTA PUB
i

SOU DAKO
@@Q

J
t Pilbli

? l\/\?\ Cw/\i NV Eyy?r@; Al/\ ?i 9099/

CERTIFICATE OF EIEKWEE

The undersigned certi?es that O the 27th d8V of Ju|y1 2020, E true and
correct cop)? of the foregoing documents ma electronically ?led with the Clerk of
Court using the South Dakota odyssey System, which will send noti?cation 0f
electronic ?ling to the following opposing counsel and constitutes sewice of the
document for Purposes of the South Dakota Rules of Civil Procedure.

Lee Schoenbeck
Joseph Erickson
PO Box 1325
Watertown, SD 57201

IslAngie J. Schneiderman
Angie J. Schneidemaan

3
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I
I

51 Eli 1
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G Filed in - Brule County ?lJ?. 1Q
Recorded 3 1/ 25/ Z24e,Q?4;.'e
Tr-ansartion f 1027790

J A." Document t 2018-
Book73:1

Pag ?.~? (a Pages) Rec 1!- $39.20

:
T3 1

Elaine Reimer Register of Deeds

_9 <?'-*'I?l~\:/\h?;

none: Or cum or? zlmznzsr

; _' srA1'*B*0_F scum-1>Axo'rA

eoumvormum  -

?wom wreath.   .

'1'1m n=_ lmhn  q _1edge_ qf?ll rm mu nm?l

1?hai_he mus? ? um Notice ofcmm oflntere? si plzrspqntyo ind in  sncr. ?4s-3&5.

v( '11? um amu hythi?? Nm? ofClaim oflutercstis as f?0'l-

m   in um-rm?  mu_tn=,s_m?m? Qiamr orsictm ?
Twenty-Ni";

5
One, mm, Thrne, Four _-mg rm and an Sou?l muurm minpeu; Ql|Il?l?_|?; in?

Narthllhll? Ofthlvshiljilb?it  up swan?:
. ? ' ' V -' _ - T7777 ?_ '- '_-? "'?'\_.'_-'>???. .?._l 

locatedl H Sbuthan Qllirtbr ?(me Nona?;-g Qumi mg an narm?n Qll?mmr  .
Suudmat Q!l1l'l? ofs?ctjon Sevqihen - ncdrded E Wyn-?any Deed?  by

Micrq?lm No. Q3-

The East {?lf ofSectjon-  L06 Thm andiourg "H

_L(l1I Three, Fair ?ve and th? Northyvest Quarmer?iupt Lot  1 and excVept"I.i?ot-
-in Section Twmwrnm;

Lu; One, Two Threc; and um Ea: Half of an Northpasi Quarter; the ubmweg Quin} '9:
an Nolthengt Quarter and the Nmlmiu Qumer ?r?iu?NB?i;?:1?|?;;Z?e?u;?:u'

?!.?*_.??!'3*'*:l*;*;???.*'*:_*i:-Irt-:r:*!  ?'?""??!?'*? **eI'M*w?-v?1i1=?<=h1?-
._unw;m?, ma sc, mi mum-a?m"s@?u6n

All mu Ii: ?n>wm|np)ou Hundred jmr amp, Range Sey?niy, Wen Qrm mm |>.M.}7" ?
mu Colnlv; South ugm (lm t?lgh? ?r?"r???$F5ii

4- Th/evnamre ofthi: claim i=mm,<=?mm mm,   1995 and menrdodwi?11?1e lirulE
> _ V? _ ,._, _,_,__.,,. .7, .-,_.- -.- .7-..-"mu nun um mun;

_ , , _,___.._<n_ _._ __.. ._...._.............,..w.

L _
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Thus, atthetitneofthe

wawa'parma:in?|epmman?_:ipandDeLoude1-leigly  isnntpanof
- ."1wd*===1~.=?"~=?f#1i=.P=i*=\==1=iiv b\!#>ih==--

f<>'v=1u='~=<1?1=.
ku?w_pe1pmHe=1y  the  A:

Dbt?? . ?fJam;u?;2o1s;_~= ?
Y 7 ? mi i

' b,A1iorA1  ?-
)"

' Y Cpurrrvpr mwnz *- ? ;r:a

?11{_'as_y'q;Jqnnary, gm  ipgme    Nomi; ,PuBli'c; pemqsuy ?

nppeaied?B1_v$;Huly,   whose imm?_  mthe ?within
he  ?e tbs imposes ?ue;-gig wnt;zi_ri=d_? <

?=;'j_?;"' gW??'_.; , -'   _
J .'?1:?-i-?Ti- V My_crm\mi:sion 7."~?{l?- 3'01??

- ~1a@:5?:;;X\?E..'?.@}?&m?.r;; -

- ' -V "! 1?-. .4-1 4:

Filed: 7/27/2020 6:39 IN CST Brule County, South Dakota 07ClV19-000071
APP. 131



AFFIDAVIT: Affidavit of Bret J. Healy Page 7 of 104

- Page 1471 -

1_\'eRzauxu'
L

. .--mg? is F?. aqreem?sqt betiwee? Delbnde Heqiy I Mars _?Q
i
1

? >Hea1?..: 't-h? ' partners 6; Healy Iian?h Rartnershin RG .Bn:t
I

? v1_:- '3'-vRabe1.f_t_ yiiealy 1- pa?sed; away, ievaviixq ?all \

that his jha? ltd  }\;I.? kwiie V H,9&i.?; wh i bloulii . incl??a ?r- E

-,inte?est in the
g':a;-cwner?hig . ;- 4

wstmzas , ail pa-rt wish ?0 ?terminate
any gm- all nr,evi<Su .

' , VPirt-.ners?i1'ip
aqreements , and .1

- all pa?ties wi sh ic bake "act
that '\- he-16 '

preserve " tbs
Bealyx Ra_nch- as Al

'en5.tity' S tliat it ma!
be  ?passed \ I

or to future qen?raitions
of

the? Healy ?s-mi Ly: and
I
i

'1'_HERElE? it is
the desire lof Dalqndre ?rmly-

Mar? ?m'
H?alfy?

and Bre_ Healy fl: mgke the fol aclreement .
f

A11. parties !?KI?\OVl1 edge \ theY have had the (1!5DOIt?11i?

C ?obta?.n independent leqal "counsel a?dldr , to ' consult \-ri- whps-
L

QVSI
t.'he desire -concerninq thi s agreement? ?nd th t$B enter

I

into
this aq|i?e?men( with 'the

inteiui
that i? ,?r'>j

not on1 them-
\

selve?. but as- iheir heirs and gs$ iqns and thlat? Chi} EZ.qI'??Y\'l

.
RE aria ?all previou? partnership >arrz.-eex-rents .

L 5 full
?nd cqxixple- liquidation of h?_ 25. iritere lat ._-

Heady R:- Parc:?g_r_ship _&? alny qw- ?.;1e1:?'_'7ir?dj.vj.?|: ")v ?

Robert Healy 01
N=h:y_ 1 Del?nd?_ I-?1ea?!.y,'> - beceiwe tale- ,1

-
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551105-iiq ? for; ten Years;

,~-- 7 saao .06 ?er41abnth.' -

fb) Th? __ right ab live gt, IT c6a.t E9 the? Flea  l
Ranch? in A home which"$h_e currently occupies .

*A11?" upkeep on Ltha ?hom vii} ;_be the I
tesp??ii?i?ility? of the Heal-y. Ranch ?nti'tY_I .1v

Delond? II-l?alyl' 5 -chi ldran mjanimougly ? agree
that . "she is ?no. longer _'.abJ. ?? GBT sq":
herself, .th,_e such riqhts?s11a1-3., tern\i';\ai;? .

'_c)' . I?B?_'- ki??1uding' ';u1_=?.l prei?i s'e_5? 1_
"P!'6?_?.|r? but excluding heghzh _ insurance) 1

upi 1 itiea; ?(fw}:ic:'h- _'_a1:ei1-:9, i:'_a 1: ' "fus-
"oil water ana  a?1'ectric'it}'I)?,' and such _ produce

7dr. ' meat ' as.s1- sha 1 neecj and) E- shall ' he_
produc?d on~1:h? farm.-

.1 2812!}! for am; abcav? Set O\l bene?it? , Dellpnde \??ea"ly~

- shall releasg 411 ti?1?e and "interest she has sq (aha . ' Pa

qsse_t's as fof n;??mbez_ ii. i?ss} this I veins:
5 c?>ngp).'- ?q1r?.j?_ing

V  _:.j.

A soar; . ts is poapible all gaities ?will sign any anti all
dobuments ?0 mplk??ut this] 4/?lreemerp ind 12 r?mov? Delon?e Healy

the P?.?:tnerahi;? _1bans . ' It is the intent of this aqreemen?: '-

and the parties? that ' Healil ?B ?Longe D8 liable for al'l
debts Qf E1 pertnefship from GT Gate Qf this iqzfenement 1-

fanu ope ;r.'at_i-on V Ann Healy ma Bzet Healpy aqre? ?0 hold.

Delonde Healy har?l?ss Eff indemni fy - 31].] parcners?in

deb?s , claim? ' ma 1-iabiliti?s 're.gard_J.e- Of wti?xilhez:-K ciebts ,
_c1;a?h\ and. liabyi-1iti_es'

F11 In- ?krmw ?includ,i.p,';' claims against

Delonde ?ealy based. upon. her ?ow "fault '01 neajl iq?;ic?_ .
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z? 'a't A.- time,?-h ?e ?ealy. shdu-1?d mbv? from em" ,fa:_nij

., s?elaa
she?

?1?1_ lose vihatey/er be_ne? its
she wgxild ?ha"ie fecgived _ '

f_ro1 iivipg tn; ?fei;?rvs}:? ?i1_1c1- min insdpanc? I ~ut;.-

and ?_.'ik ben'e"fit$_ fa set -pm; in Sy?otion 1; bi": c T?VbQ- .;;1=h?Gl_;

{?e .1?as?.!:\ as Out
irr Sectiun

I?I'a- s>1?a v'conj:_ivn\

Th? Payme?ts
'

the? night
to? 1'.i? or

the _f?!m "ffee and
ireceive the ?th?f jbeqefius? as otherwi?e 5e_i':"ou herein snail.-"

Vex'i's foi:
a maximum? qf

ten years and tel-
gears?

from
this_

date.
P? \:he'

end of that; p?riod if {he .par1::i.'e C311 - are

iqhgements - for ilse o??- the home - other
M bene?'i?s 1= n?_1?:>n:

c?_ be mad
_at:?

terms w? parties agrg?, 16;

The cash. -' @i\ Dglonde Heily s+ha? - paid ? by ?}?the

ne?ly Farm, _ ?P$ratioh
_&

?1ong as
it shall exist whe the E '

paitfxership 1? corporation Q .Qth!= l?qdl en t ity L If ,
majoiri by dz

the assets of the ?galy farm ?ope'ration thpouqh ? whatever leq?l

entity it dperac?s ,_ an ?ransf?rre?
?I.

501d; ? 1-Lien ' nambun $haI l,

be placed in escrqw
?.uf??'<:ieri't: :0 sima th? ; ema ininy _amO1.l

-
under se?gion II

a) _a . fi?nancial >ix>\sv'titu'tion? approved mi,

Delomie ? H?a1y. If the farm bpera-tsion 511:1 ceas to?exist 1:-

5 !' w\!
amount 5 owin- be1c'ma? _n??.-=1 1y~ II

a) c?nnbt

b? Paid @11
such_ ? i>?LY?1le ?.= shall

remain viil 1 ?b P?ig' by

Ma; Ann I-lea p'er_?bnai1y .

The right 36 '1i{&e'_ the home, '8 the nther benefits?
as set

out
in Section ?III b ?*1; above sh?ll exist ??? ten

years_ unl?ss
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the Healy farm
?hether ?an. partnership ;_ ' cor?bration {V 101;

any other-. 1ie?9a1. ?nti ty _sha_l1, exist  _at - Q?iqh
time sug:h

bgnefits V will 1  ?e? fniina?e .> '

Delond?l B?aiiy ?qree?? that ~i'n At!- c?se
Pf

?shef 1:"
?the

?9a1_!m? tb ' her, ?
qse

bf zh? hdm arid all; ?ihe pthei
ben?fi ts

??hall termingte ~;mea1=a@1_y?.
D? I 'H?a_1y" inc- ,_ _

in the ' farm ?artner.shi?
' and ED 'deB? '_ Delionde

H?a w.
Robeit >1-l?aly DI Mary Ann Iie?ly kballv itevrmin?lte ?- .I?3e_1ovn

It is - the im:ez{?' 6:
a?1 cn? parties mm: ianir ir?1;erest_,: ?of

Deiond? He?ly in Healy 'Ran_c ?pa.- Q1 terns ?> this:

' aqr?em?xii: - s>=_<:<>m51e?eiy*?rVan3f?r:??" l'aa?e??'13;*?"<;a"?, area-*
fa-.;-;-

effedtive wit? the,? ji?i:e>- vtl1i agreeinergt because he s?all
>b th?

pezjson Jgespozisibie for the op'?ra_tic>
of the _ Business a'n?i En

Paym?ht bf ,a11 ' the ?be?ef-its V hereunder as
10h? 5 the ogefa t: i a

exists .'

.311 parties admit to having - xec?ived a fun -
and , comgiiet.-

disclosure
of tn? BSSQE an? the -deb_ts'n6fH the I- Fafm Par't.ne'J:?

ship ?s 95 the-
da1_:

of
Robe?: nealy f s ? aeau1,1 Novgmbej V

1985.

All parties agye? 1- thiis
is 3

*-;m' J
ai_ C<.)Illpl8C?

agreeguent _beI'l:v;een' Y
ind

that tiris $upers???s'; aAa k terniinaizes Y
??i'

and all prio1r"';;ari:n'e1v- agzeelriehts , If @- Aagteernerf
to?

4
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modifX this ?hbd1d eiier he made, it
must

be dqne jin uritiinq 7an'd .
1

sighed b both Parties .' l

? this 3-
of Jan?1azY.- 1956. '

B?l1}\n?e ?e?ly ~1

Bret J.? "Be- '

' St?t? ?o South Dakqta ':
L

:ss,
County of Btu]. \

an this the 2-?Zl d6. of - Jinu?ry .~ 1986, before m?, .i:h
undersigned o?ficer, i fezsonal ly 3PPeiI_e.d De1onde- Healy . > ?0?

{~ satisfactorily" Proven to b8 {I Petscn whose . is
.  -:subscrib'ed 1:0? - ithe . insgrqment and 1 - 1

executed H3 for the Purposes. thezgin cc_11taingd.' |

In "Witness- wher?of ? hergu?to s?t 4. hand- a_nd. official seal. !

' (l?otary Seal) Kg we-

?uM.== .F!;'_ib1 $6 5 I Uta
A

. commi s sion expires ?zi/?_2 ?

staye of ?South .Dakota: L
18s

Gaunt} of Brule
Y
Y

O this m? 22 232$ 0.f January I " 1906) b?fofek HIE t?e >

unders igned offi,cer_,_ PE; onally aPPe?red I-Ia ry l-[QB know to
1

[ '02 satisfacta:;1y proven to be _the'.- person _.whos name is;
subset ibed 1: ?1:1 within ins trument and acknowledged that Sh?

exgecuted the_ same ?0; ?11 Purposes therein contained ._

I1 Wicngsb m?z?bf '1 hereunto ~se?:? haimd qfficial seal.
I
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' (?dtary Seallh

_~80tary. gulp 15 buff?
_M commission? expizez- L

Stat:-E ' of; Squth Dakota :
?B'

Cbunty 1 Q: Bi:'1_i
1

Qn I? .t?is 1:1 ha? of; - 1_ss-s, b?fore? ~ me , the
undersigged ??:1? ?5 %son'a11-y "appeared Bret J. _ Real?? XIYO to

51 or .satis?a?'tori1y prove; ;to _be'?_ the? person "whase ?am? is sub".
?cribed to the within instrument _an gcknow} gdged? 'th;'1: she ete-

~:,:u>t the for ._the" purposes thereip contained .
In-W_it;1j1e_s'as I her?unto set N hank and " offi? sue?l ..

(No?;?a; Seal)? Q "- oh. Bi
.?.1

Hl?lb?f ;C i Ba?ota
K commiss ion exp;i.res ?7 7*"  --I
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I
I

51 Eli H
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT
COUNTY OF BRIJLE FIRST JUDICIAL CIRCUIT

BRE HEALY CI N0 17;?

jPlaintiff, VERIFIED COMPLAINT
V AN

DEMAND FOR JURY TRIAL
MAR AN OSBORNE, BRYC HEALY
BARR HEALY HEAL RANC
PARTNERSHIP HEALY RANCH, INC an
ALBER STEVE FO

Defendants

Come HO Plaintiff, Bre Heal (hereinafte th ??l?laintif[" b an through hi

altunlc 01? Steve D Sandvcn an submit lhi Complaint against MRI An Osborne

Bryc Healy Barr Healy Healy Ranc Pzmnership Heal Ranch Inc an Albcn S\eve. Fo

(hcreinaftc the ?Dcfcndams?), an would SIE H follows

NATURE OF THE ACTION

1 Defendant Mar Ann Osborne Plaintiff an P1aintiff? Grandmother execute E

Partnershi A grcom i 1 (?I986 Agreement?) whereby th ma partnership ZIS W2 th

famil ranc an acreage, Da of which that ha bee i the Healy famil for severa

generations

2 Pursuan I th I986 Agreemem Dcfcncla Osborn owned 75 of interes

i Heal Ranc Partnership an Plaintiff owne th remaining 25%

3 Th Purpos of creating th 198 Agresmcnt \?V [ stav off foreclosur an 3

force auctio of th fanlil ranch an [ protect DeL0nd Healy Plaintiff? grandmothe an

forme partner i Heal R Pannership (?Grandmothcr D01 fro economi rui an

1
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E allo Grandmothe Dehmde I remain i th hom whcr sh an th Plaintiff S Grandfathe

Emmet Hcal (?Crra.ndfath Emmett? had raise al ?ve of their childmn an i whic sh an

Urandfalher Emmet had livid CV sinc thei marriag i I936,

4 Plaintiff W8 actively involve i al facet of managing providing labor an

keepin th ranc fro ?nancial ruin

? O August 1 1994 Dcfendant Osborn incorporated El entity separat frur th

Heal Ranc Partnership an ual i ?Hcul Ranch In?_ A (h time sh uwnc 100 of

Heal Ranch inc

6 O Marc 13 1095 Defendan Osborn conveye AL th Hcaly Ranc

Partnershi 3SS? { Healy Ranch. Inc i 3 Warrant Dee 01995 Deed?)

7 Despit owning 25 0 1' Hcal Ranc Partnership Plaintiffwas I1 mad:

HW? ofthis 199 Deed an i fact onl recentl cam L hav knowledge ofthe Lvansfc

8 Defendant Osborne an Defendant Bryc Hcaly HCV asked T?1ainti t sig th

199 Deed

9 Defendant Fu Defendant Osborn an Defendant Bryce Heal aske Defe11da

Osb0rne? 8 yC3 ol mother-in-iaw an Defendan Bryc Heal}/? 8 YC ol grandmothe

Grandmuthe DcL0nd t sig th 199 Deed

10 Grandmother DeLunde I1 longe held an interest i th Healy Ranch Partnershi

0 th acreage an therefore, ha D righ 1 conve Hcal Ranch Partnership EISS H th 1im

of signin th 199 Deed

1 1 Th transfer ?'8 completed wit th assistanc 01' remaining Defendants,

12 Plaintiff di R discover th 199 Dee unti Apri 3 20 7

' Grandmother
Del remained i the hom fro W3 unti Jun 1 1995 Grandfathe

Ernmc passe fro CAIX i 1969
2 Th 199 Dee ?/3 drafte b Defendant Fox

Z
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JURISDICTION AN VENUE

13 Thi Cour ha subjcc matter OV thi CZl pursuant t SDC 15-7-

subsection (1) (3 an (6) because Plaintiff an Defendant M citizcns an resident of th

Stal of Sout Dakota 0W an maintain pr0pCfl i Sout Dakota U??l'\S busines i Sout

Dakma an EI H directors ofE corporation organized unde th law of O havin it principa

plac of business i th State of Sout Dakota

14 De?- Healy Ranch Inc i k culporation organize an existing unde th

law of Stat 0 Sout Dakota wit it Principa plac of busines i Sout Dakota

15 Defendan Healy Ranch Partnershi conducte an stil conduct business solel

i th Stat of Sout Dakota

I6 Defendan Fo i a attorne currentl license t practic i th Stat of Soulh

Dakot an provided lega services I I- Ranc Partnership H Ran Inc. an al th

name partie i their personal capacities

17 Plaintiff OW one- of th share i Hcaly Ranch Inc an 25 of H

Ranc Partnership

THE PARTIES

18 Plaintiff Bre Heal i 3 natura person wh is an W3 a al time ?slevan

hcrcto B residen of Brul County Plainlif reside E 3475 2:18 Street Chamberlain Sout

Dakot 57325

19 Defendant Heal Ranch Inc i 2 corporation organized unde Sout Dakot law

20 Defendan Healy Ranch Partnershi i 3! organization established puriuant Y 3

dul cxcculc Partnership Agreemen whereb Defendan Osborn owne 75 of th cntit an

Plaintiff owne th remaining 25%

3
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21 Defendant Mar) An Osborn i 8 natura person wh current! reside ? 1349

M Read, W Sout Dakota 5727 O th shore of Bi Ston Lake Defendan

Osborn i Plaintiff S mother. Sh remarrie after th deat of Plaintiffs father

Z2 Defendan BalT Heal i 8 natura p?l'S wh i8 an W3 a al time relevan

hereto i residen of Brul County Dcfandant reside 3 2483 348 Avenue Pukwana Sout

Dakot 57370 Defendant Ba1? Healy i Plaintiffs brother

23 Defendant Bryc Hcal i 5 natura person wha is and VV Z al times relevant

hereto E resident of B1.- County Defendant currenti reside at 31 0 W Cinnamo Street

Siou Falls S 57108 Defendant Bryce Heal i Plaimifi? brother

24 Defendan Albert Steve Fo i 8 natura person an al 8? wit ( principa

plac of busines locate H 13 Sout Main Street P.O Bo 131 Chamberlain, Sout Dakot

57325

DUTIES OF DEFENDANT OSBORN E

25 Each panner OW th remainin partners th ?duciary dul of loyalty SDC 48

7A-

26 Eac partner ha th dut t ?1CCO ? th partnership an hol H trustee fo i

an) pr9P0I?I pro?t, O bene?t derived b th partne i th conduct an winding u of xh

parmership business O derived fro 2 Ll by th partner of partnership Property includin th

appropriatio ofH partnership ?PPOrlunit Id

27 Each partner ha th dut 1 refrai fro dealin wit th partnership i th

conduct O winding u of th pa11ne1"s. busines 2 O o behalf of Z Pam havin 8 interest

advers t th paxtn?rship Id

28 Each partner ha 3 dut of (SE t the partnership an th uther partner i th

4
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conduc an windin H of th partnership business Id

29 Eac pafmer mus exercise an rights consistentl wit th obligatio of goo

fait an Ya dealing Id

30 Defendan Osborn W abl t an did directl and/0 indirect] exercis

contro OV th wrongful act cuxnplaine 01?

31 Th conduct of Defend Osborn involve I knowing an culpabl violatio of

he partnershi obligations, th absence 0 goo fait O he par? an 2 reckless disregar fo her

dutie 1 Plaintiff tha Defcndant Osborn \\'E RWB O should hav bee HWZ pose 8 ris of

seriou injur { th ?nallcial interest of th Plainti?

CONSPIRACY, AIDING AND ABETTING, AN CONCERTED ACTION

32 I cormnitting th allege act allcge herein th individua Defendant hav

pursued or i th purSui of 3 001111 CU ul conduct, an hav acte i concer wit

an conspire wit (I1 another i furtheranc of their COITIH Pla O design

33 Durin al times relevant hereto th individua Defendants collectivel an

individuall initiate 3 GOUl' of conduc tha W designe T an did (i concea th fac al of

th pi1IT!1C1' Properl ha bee transferre '[ th corporat entity an (ii deceiv th Plaintiff

T gardin th extent of his ownership of th Pwpcrt i qucsiion

34 The purpos and e of th individua Defendants conspiracy COHIIY

enterprise and/or COTHI COLI of conduct w2i amon other things L di5guis Defendan

Osborne's breac of ?duciaxy duties an her transfe 01? p1'0}'1? t th remainin

I- I)efe11dant

35 Eac of the individual Defendant aide an abette an rendered substantia

assistanc i th wrongs complained of herein I takin Suc action I substantially assis th

S
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commissio of th wrongdoing complained of herein eac individua Defendant acte wit

knowledg of th primar wrongdoing, substamiall assiste th accomplishment 0 Y

wrongdoing an W2 &W2 of their overal contributio L an lvurthcran of th wrongdoing

FACTS COMMON TO ALL COUNTS

Healy Ranch History

36 Th Propcrt subjc ofthis disput i legall de B follows

Th Northwest Quarter th Northeast Qua?cr, an th Southeast Quarte of Sectio
Twenty-

Lot Onc Tw Three Four an Fiv an th Sout Ilalf of th Nonheast Quarter th
North Half of the Southeast Quarter the Southeas Quarte of th Southeast Quarter an
th Southeas Quarte of th Noltlw/es Quarte of Section Seventeen cxc?pt i parce of
lan locate i th Southeast Quarte of th Northeast Quancr and th Northeast Quarte
of th Southeas Quarter of Section Seventee H recorded i Warranty Dee recorde b
micro?lm N0 93-

Th Eas Half of Section Twent except Lot Thrc an Four

Lot Three Fou an Fiv an th Northwest Quarte except I.nl R 1 an c><ce Lo
RH- i Sectio Twenty-

Lot ()n0 Two Three; and th Eas half of th Northeast Quarter ih Northwest Quarte
of th Nolthcast Qua?er an th Northeas Quarte of th Northwest Qua?er, Sectio

Twenty-

Al of tha P3 of th NO1'thW Quarte lyin Nort of th 1'ight?0f- u th Chicago
Milwaukee an St Pau Railroad i Sectio Twenty-

Al locate i Township On Hundrtr Four Nonth Rang Seventy Wes of F
P.M. Brul County Sout Dakot (les ri of wa ofrccord).

37 O Septembe Z9 1887 Joh J Heal) W3 deeded what woul late becom th

Heal Ranc homcsite (?N1 1/ of Sectio 29? (Se Dee Record dated September 29 1287

anachcc heret H Exhibit ?. ._

38 O November 14 1901 Pete Heal purchasc ?Al of Nort Wes Quarte of

Scclio twent nine To On Hundxe Fou Nunh of Range Seventy Wes of S P.M.

6
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(?N 1/ of 29?) (S6 Dee Rc date November 14 1961 attache heret H

?Exhibi 2.?

39 O Augus 16 1902 Joh J Ilcaly n"ansfer1? th northcas 1/ of Section 2 t

Pete Ilcaly, (St! Quitclaim Dee date August 16 1902 attache heret H "Exhibi 3?)

40 O August 34 19 6 Pete Heal purchase th Southeas 1/ of Sectio 29 (S6

QuitClai Dee Recor date Augus 24 1916 attachc hcrel H ?lixhibit 4??

41 On September I6 1938 3 Sheri dee wa exccme fo th pmpe?y du 1 2

actio agains Peter Healy hi VVi Elle Hcaly an their SO Emmet J Hcaly (Plainti?"s

Grandfather) (Se Dee Record No 4 date Septembe 16 1938 attached heret E ?Exhibi

us?)

42 PlaintiiT? grandparents W3 tenant rancher fo nearl 6 y?Z1 withou 2!

ownershi interes i th land Id

43 Th Federa Lan Ban of Omaha owned th lan durin thi time Id

44 O Ma) [8 1944 Grandfather Emmot purchase 478.9 ZCT of lan locate i

Brul Cnuni [rui th Federa Lan B of Omah fo $6,385.00 (S8 Deed date Ma 18

1944 attache heret I ?Exhibit 6*?

45 O Jul 12 1962 Plaintiffs grandparent purchased 73 3CI? of adjacen lan t

th nort bringin th family? tota acreag t O\? 120 21?} (S8 Warranty Dee Recor No

5 date Jul 12 1962 altuclle heret H ?Exhibi -

46 The lan W8 hel i th 1181 of ?Emmot Hcal an DcL0nde as tenant

wit righ of survivorship.? Id

47 O Jul l2. 1962 th Heal lan purchase i I944 fro th Federa Lan Ban

of Omah W3 deede from ??mlnelt J Heal a/k/ Emmet Healy an DeL0nde husban an

7
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Wife t ?Emmet Healy an De 2 joim wnant wi righ of survivorship.? (Se Dee

date Jul) 12 1962 attached heret H ?Exhibit 8"?

48 O November 21 1962 ?Emmet Heale an Ddlnndc, husband an W.

deede th parce which containe their residence an th nonh sectio of their l int

?llealey Partnership which partnership consist of Emme? Henle an Rober Hcaiey, (Se

Warrant Dee Recor dated N '1 1968 attache heret 3 "Exhibit 9*!

49 Plaintiff Bre Healy i th eldes grandso of Emmett an DcLond an th eldes

SO of Rober Emmett Healy (S6 Af?davit of Bre Heal (hereinafter ?I/lcal Arm)?

50 Prio I November 21 1968 th Hcal Ranc Partnership owne 1' land

5 O December 22 197
>

this Court issue E Fina Decre of Disiributinn i the

Matter of Estat of Emmett J Healy? (SL Fina Decre of Distribution, Cas No Pro 69-

attache heret B Exhibit 10.

53 Grandmother DeL0nd W th sol hei I Emmett Heal}/? 50 interes i th

prope11 Id

53 Accordingly, Z this point th PT9P?rt W2 owned b Hcaly Ranc Partnership

wherei Grandmother DeL0nd an her S0 Rober Emmsll Hcaly owne th interes H equa

pmncrs.

54 Grandmother D:- l?1?\ re- after Emmstfs deat o Augus 23

1969 (SQ Healy Aff. 1)

55 I 1971 3 contract for dee W3 executrz t purchase a additiona 64 HCI

knov H th Munge place Id

8
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56 I 0 abou 1972 Plaintiffs parent Robcr Emmett Hcaly an his wife

Defendan Osborne and Grandmother Dclmnde entere int 2 Partnership Agreement (Se

Unsigne Partnership Agreement, attache heret 8. ?Exhibit 1 1?.

57 ThCI'?UY1 Plaintiffs fal an Defendan Osborn woul originall O 50

of th interest i ?Th Healy Ranch pa?nership an Grandmothe DcLond woul retai th

remainin 50% Id

58 Th Panies agreed tha Grandmother DeL0nd would vest 10 of her origina

capita contribution [ Plaintiffs parents Z th en o eac of th ?rst 5 calendar Y?ar ofthe

operatio of th partnership Id

59 Grandnlmhcr DeL0nd g?v u thi interest fo th managemem provide b

Roben Hcal EV thoug h als secure [ salar ?fro th partnership Id

60 Grandmother DcL0ndc intende that 8 th en of th Agvccm TCl sh

woul D 25% of th partnership an Plaintiffs parent woul O th m aj interest a

75% Id

61 I 1972 th I/Ieal Ranch Partnershi provide th fund T construct 8 l?1

moder hom fo Plaintiffs parents an thei thre children Plaintiff Bre Hcal an Defendant

Barr Heal an Bryce Hcaly

62 O June 13 1973 ?Robert E Heal an 1\1I? An Hcaly husban an wife an

Grandmothe Delmlde deeded ]31?0pe I ?Th Healy Ranch ? partnership consistin 01?

E Heal an Mary Ann Healy j0int1 an DeL0ndc Ilealyf (SE Warrant Dee Rccnr date

Jun 13 1972 attache heret 5 ?Exhibit 12")

63 Thi instrument recorded th FA Heal Ranc Partnership lan assets Id

9
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64 I i unclear fro th chai of titl maintaine b th Brul County Registe of

Deed ho Defendam Osborne miginally CQI i possession of my of th Hcal land

65 Plaintiffs Father W kille i Z ITHC rollove O N I L I985 (Se

Ilealy Aff 1 1)

198 Agreement

66 I lat 1985 ? fam i meeting W3 calle E Bett An (H631) Wic1n1a heme

i Mitchell Som U t discuss G DcL011d< interest i the Heal Ranc

Pal?lcrship after th death of Plailnill? Father Hcal Aff 1 L

67 Plaintiff Defendan Osborne Grandmother DeLonde an he fou survivin adul

childre Bett An (Hcaly)Widman, Jame Healy MH (?ealy) Williams an Joh Heal W?f

i attendancc Id

68 A verba agrccmcm W complete wher Grandmother DeLonde, i retur fo

th item dclineame i th 198 Hcaly Ranch Partnershi agreement, agreed [ transfe 1

Plainti?? 25 interes i I'Iea1 Ranc Partnership includin he imcrest i al lan CV

oume b Plaintiffs grandparents an parents Id

69 Defendan Osborn insiste tha th mone loane b Grandmother D?L0nd t

her SO an Defendant Osborne b discharge an forgi v ? P3 oflhi: ugrccm?nl Id

70 Thi amo 11 of loa forgivenes W i EXCE 0f$50,000. Id

71 O January 25 1926 Grandmother DcLonde Plaintif? an Defendan Osborne

execute th 198 Agreement. (S6 Agreement date Januar 35 1986 attache heret H

?Exhibi 13?

1
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72 Grandmother DeLond<:' childre Betl Ann (Hcaly Widrnan Jame Heal)

Mar Cecil (Healy Williams, and John Heal activel participated i the negotiatio of th

198 ora agreemen mcmorialized i th 198 Agreement Hcaly Aff 1 I

73 Th ora agreement mentioned i th I986 agre W3 agree upo 8 th

famil meetin hel a Be?y Ann (Healy Widman? hom an throug late CO111111L1I1

wit th farni Id

74 Th 198 Agreement ?\e1?minated[ an an al previous partnership

agreelncnts. Se Exhibit 13

75 Th Purpos of th 198 Agreemen W I ?preserv lh Heal Ranc 1 a

entit S tha i m? b passed O t futur generation of th Hcal fan1i!y. Id

76 Th 198 Agreement boun ?hclr an assigns. Id

77 Grandmother DcL0nde' 25% interest W3 liquidatcd i exchange fu

indemni?cation of Healy Ranch Partnership debts monthl payments of $30000 fo 1 years

Paymen of utilities an insuranc fo 1 years an th righ t liv 2 1 CO i th ranc hom

fo 1 ye?l 0 unti suc tim 8 her childre decrne sh coul H longe CZl fo herself Id

78 I addition i transferring he interes i th panncrsllip t Plaintiff Gta|1dmothc

DeLond als agreed t discharge al debts owe K Gmxxdxnoth DeL0nde b he son Robert

Emmet Hcaly an Defendant Osbornc Id

79 Th 198 A transferre al of Grandmother DeL0nde? 25 interes i

th Ilealy Ranc Partnership 1 Plaintiff Id

80 Defendant Osborne QE u 110 of he interes i th 198 Agrccnwe Id

81 Plaintiff, G r DeL0ndc an D efsnd Osborne W6l signatorie ? th

108 Agreement la

1
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82 Th 198 Partnership Agreemen W3 drafte b Dcfcndant Fox

83 Defendant Po notarized al three signzxtur tha WB rcquimd K f\\1 CXCC

th 198 Agreement Id

84 Grandmother DcLonde W give 6 righ of ?rst refusa O January 25 198 i

th cv?1 Plaintiff an Defendant Osborn CV decide T sel th lan i Sectio 29 [Se Righ

ol'First Refusa date J 25 1986 attache heret 2 "Exhibit 14?-

85 Th right of ?rst refusa W8 fo th origina three qua?er sections that WE sol

0 th fro step of th Brul Count Courthous i 1938 Id

86 Defendant Fo Pmparc th righ of ?rst rcfusal (Se Billin Statemen of

Larson Sundall Larson Schaub an Fox P.C date Feb1'uar 21 1986 attache heret H

?Exhibit 4 ?')

87 De?cndan Fox notarized th signaiuxe of Plainti Grandmother DeL0ndc an

Defendan Osborne i th right of ?rst refusal

88 Th right of ?rst refusa V?/ cause E b recorded b) Defendant Fo bu th

198 Agrecmcn W nnt recorded Id

89 Defendant ()sh01'n ncknowled th existenc of the 198 Agreement H

recentl 3 Apri 12 2017

I 3. no denying that th document tha Grandm an I signe givin Yo 25 exists I

W PU i plac because of COl1C tha [ahe ranc might 8 int fureclosllre Di no
wan he involved.?

(Se Tex Message bctwecn Plaintiff an Defendan Orborne attache heret 8 ?Exhibit 15?

Plaintiff? Operation of Healy Ranch Parlners hip

90 Plaintiff began fu? tim management of Heal Ranc O November 12 1985

Heal Aff ? 1

1
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91 Plaintiff provided ful tim labo 0! th Hcal Ranc upo hi graduation fro

Sout Dakot Stat University 1 _\/la 1986 Id

9g O December 22 1986 Heal Ranc Pam1c1- ?led fo Chapte 1 bankruptcy

93 O Apri 6 1987 Defendant Osborn ?led fo Chapter 1 bankruptc i her

persona capacity

94 O August 25 1987 b orde ofthe court lh TV Ca- \*\? uonsolidaled (Se

Docke fo Cas N0 87- attache heret H ?Exhibit 16,3

95 Bot Defendant Osborn an Heal Ranc Partnership VV represente b)

Defendan Fo i their bankruptcies, Id

96 O January 3 1 1989 Grandmother De deede he interes i th lan t

Plaintiff (SE Warrant Dee date January 31 1989 attache heret Q ?Exhibit 1

97 Th interest W transferred directl t Plaintil1 an not t th Heal Ranc

Partnership Id

98 Defendan Fo notarized Grandmother DeLondc" signature Id

99 Upo infomqatio an belief Defendan Fo faile I ?le th warrant dee a th

Brul Count Courthouse

100 O Marc 10 1939 Defendan Fo provided Grandmother DcL0nd 2 cvp) of

th ?instrumcnt [she signe recently.? (S6 Memorandu fro Defendant Fo t Grandmothe

l')eL0nd date Marc IO 1989 attached heret 3 ?Exhibit 18--

101 O J8Ilu9~ 31 1989 Grandmother DeL0ndc ex 8 Bil 0fSale i favo 0

Plaintiff covering al of her interest i th machinery c1?0 cattle, equipment an ?an an al

othe Hcal Far operatio O Heal Far partnership 0 Healy Ranch paxmcrshi of othe

1

Filed: 5/11/2017 11:41:26 M CST =1"i'|. County, South Dakota 07ClV17-000023
Page 13

Filed: 7/27/2020 6:39 IN CST Brule County, South Dakota 07ClV19-000071
APP. 151



AFFIDAVIT: Affidavit of Bret J. Healy Page 27 of 104

- Page 1491 -

COMPLAINT Complaint and Affidavit of Bret Healy Scan 1 Page 14 of 33

lik s:nti whether ? pannership, corporation O othe lega entity." @5 Bil of Sal date

Januar 31 1989 attached heret ? ?Exhibit 19")

102 The Bil 0 Sal W notarize b Defendant Fox Id

103 Starlin i January 1989 Plaintiff El equipment sale liquidate th

swin herd liquidate th cattl owned b th Healy Ranch Partnership solicited an foun F

ten fo th cropland solicited zm foun Z tenant fo th 197 home facilities an p an

secure 2 partner [ tak i th Plaintiffs cowherd Heal /\ff. ? 2

104 Plaintiffmnk th described actio i paragrap 10 I generat suf? cas

?ow t continu 1 make the Healy Ranc Partnershi Chapte I ru-organization payment [

creditors Id

105 O N 8 1991 Plaintiff successful brought Healy Ranc Partnershi 01

fro Chapte 1 bankruptcy. Id

106 Plaintiff offered Defendant Osborn $100,00 an 6 7 coupon an assumptio

of al Heal Ranch Partnership dsbt (a th tim approximately $185,000) fo hc 75 shar of

I Ranc Partnership. Id

107 Plaintiffs offe represented ful valu fo Defendant Osborne? shar of Heal

Ranc Partnership Id

108 Defendant Osborn refusec Plaintiff S offer an state tha sh woul onl sel he

75 shar if he interest i Healy Ranch Partnership W sol equally I al thre of her children

id

109 O January 1 1992 the 7 annua coupo begins I accumulat O H simpl

interes basi T th bene?t of Defendant Osborne Id

1
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I N vwittc instrument regarding Defendan O sborne? share W2 execute unti

Februar l I 200 wh Defendant Po complete SEU Id

Fraudulent March 199 Warranty Deed

111 O Jul 19 1994 Defendan Osborn execute IR For 255 Electio b E

Smal Busines Corporation wherein sh state sh W? 100 0W1'l of Healy Ranch Inc (SE

Interna Revenu Servic For 255 date Jul 19 1994 attache hare E ?Exhibi 20".

112 Defendant Osbomc represented sh ha 100 ownership interest i Heal Ranch

Inc Id

1 13 Heal Ranch, Inc W8 I'1 incorporated b? th Stat of South Dakota a th tim

of Defendan Osb01'nc representation of ownership Id

114 Defendant Fo W3 liste H th perso I COHT fo further information Id

115 O August 1 1994 Heal Ranch Inc W8 incorporated b) th Sout Dakota

Secletar of Stat P th request of Defendant Osborne (Sa Articles of Incorporation fo Hcal

Ranch Inc date August 1 1994 auached heret [I ?Exhibit 21*)

1 16 Defendant Osborne W3 th registered agen nu th sol director Id

1 I7 Upo information an hclicf Defend Fo drafted th formation document fo

Heal Ranch Inc

18 Th Articles of Incmporzltio VV ?led upo th request of Defendant F0x? la

?rm. Id

I19. O December 9 1904 titl insurance WE ordcrcd i response t Defendan

Osborn an Defendant Bryce Healy? I'?(]U for E loa fro Tr County Stat Bank (Se Titl

Insuranc Orde fro Brul County Ahsirac Company Inc datc December 9 1994 attache

heret 3 ?Exhibit 22?-

1
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120 Th Commnznen fo Title Insuranc covere al th lan subjec ? thi action Id

121 I W8 declared tha the lan ?'3 hel b E partnership consisting of PlaintifF

parent an Grandmother DeLonde Id

122 Pe Schedul B of th Commitment Defendan Osborne an Defendant Bryc

Hcal WC I provide ;. ccrti?ed CO oflhc partnership agre an an amendments

thereto. Id

123 O December 31 1994 Defendant Osborn signe i Famil Far waiver

applicatio I th Sout Dakota Sccrciar 0 I claimin tha 25 of Healy Ranch Inc \>\/

owne b her three children (Sq, Quali?cation fo Famil Faun Colporation an Authorize

Far Corporation for dated December 3 1 1994 attache heret 2 ?Exhibit 23?.

124 Th exhibit attache T th applicatio claime tha al of the Healy Ranc

P3l'Ll1?1" lan belonged I Defendant Osborn alone 1:

125 I th Family Far Waive Defendan Osborn statc tha sh W Presiden an

Defendan Bryc Healy W th Secretar an Treasurer of Healy Ranch Inc Id

126 Plaintiff VV liste H Vice- Id

127 O January 2 1995 th ?rst meetin ufthe sllarchulder W3 held (S6 Minute

of th Organizationa Meeting of Stockholder of Ranch Inc date January 2 1095

attache heret 3 ?Exhibit 24")

128 Th meeting VV hel a Defendan F0x? la ?rm.

12') Upo information an belief th meeting W2 attended 0H1 b Defendant

Osborne Bryc Healy an Fox Id

I30 Th mcciing minutes VV prepared b Defendant Fux? la ?rm. Id

131 Th minutes W6 not signe b Defendan Osborne Id

1
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132 Defendant Oqborn W3 th sol directo an shareholder Id

I33 SDC 47-lA?706 provide that 3 shareholder may waiv any notic raquire b

th Sout Dakot Business Corporation Act

134 A Waive W'r H signe b Defendan Osborne (Sa Unsigne Waiver OfNOti

of Organizationa Meeting of Boar of Director uf Heal Ranch Inc attache heret E

?Exhibi 25*)

135 O January Z 1005 Defendant Osbom held 2 Boar of D ire mcc?ng wit

herself adopte 8 borrowing resolution an appointe Defendant Bryc Heal U Z authorize

signatur t borro an conduct banking business 0! hi signature alone (S6 Minute ofthe

Firs Meetin of th Boar of Director of Heal Ranch Inc attache heret B ?Exhibit 26?)

136 Defendant Bryce Healy W2 no Q shareholder

137 Th minute WCl Pnipare b Defendan Fox [d. see Exhibit 41

138 Defendant Osborne appointcd herself bot President an Secretary/T1- of

Heal Ranch Inc Id

139 A resolution W attache T th minute tha state Defendant Osborne intende

t transfe certai property [ th corporatio i exchang fo corporate shares of Hcaly Ranch

Inc Id

140 At this meeting, Defendant Osborn represented tha sh W th sol stockholder

ofHea1 Ranch Inc Id

141 Defendant Osb0rnc? clai W3 thre day after claimin i a applicatio T th

Sout Dakot Secretary of Stat that sh ha alread gjv?l u H 25 interest

I42 A that S3l?l meeting, Bylaw for Hca] Ranch Inc WC adopted (Se By-

of Heal Ranch, Inc dated January Z 1995 attache heret Z ?Exhibit 27",)

1
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143 Th Bylaws for Hcal Ranch Inc WG drafte by Defendant Fox 11. Se

Exhibit 4 1

144 Th Bylaws allowsd n. majorit cf th Boar of Directors [T transact an

busines b unanimous V01 at an time U a an place and mi1 d S without 8 meetin if

authorize i writin b ( mqiorit of th Director i th manner authorized b law Id

145 O January 9 1995 3 meetin W2 hel b th Hcal Ranch, Inc stockholder

tha include Defendant Osborne an her tl1re S01 (Se Minutes 0 th Annua Stockholder

Mowin of Heal Ranch, Inc date January 9 1995 attache heret G ?Fxllibil 28?.)

I46 The minutes claime tha Defendan Osborn an her three SO attende thi

meeting Id

I47 Plaintiff di 11 rccciv notic of Januar 9 199 meeting Healy Aff 1 3

148 Plaintiff di R atten th Januar 9 199 meeting Id

149 Defendant Bryce Hcal signe th stockholder minutes ? ?secretary BV

thoug h ha H ye bee electe t tha position Id

150 O January 9 1995 immediat?ly followin the adjournment of th shareholder

meeting th Boar of Dircctors convened (Sa Minute of th Annua Meeting ofthc Boar of

Director of Hcal Ranch, Inc date J 9 1995 attache heret Z ?Exhibi 29??

1 1 Th minutes claime H lega waive of notic W3 signe h Defendant Usborn

an he thre SO Id

152 Defendant Osborne WE nominated H President Plaintiff H Vice-President, an

Defendan Bryc Hcaly E Secrcta.ry/Treasurer Id

1
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153 O Marc 13 1995 Defendant Osborn executed th 199 Dee transferring th

Pivpeft fro Hcaly Ranc Partnership I Heal Ranch Inc (SE Warrant Dee date Marc

13 1995 attache hereto 8. ?Exhibit 30"-

l54. Defendant Fox I1OLa.1' th signatur of Defendant Osborn i Rubens Count

0! Marc 12 1995

I55 Grandmother DeLonde signe th 199 Dee o Marc 9 1995

I56 Defendant Fox notarized th signatur of Grandmother DeL0ndc i Brul Count

O Marc 9 I995

157 Plaintiff W3 not provided notic of th transfer of al I- Ranch Partnershi

prOIJC 1 Heal Ranch, Inc

158 Plaintiff did not consen L L transfer of al Healy Ranc Partnership Pmpcrt t

Hcal Ranch Inc

159 Healy Ranch Inc W8 controlled b Defendants Osborne (President of Ilcaly

Ranch Inc- an Bryce Healy (Secretary Treasurer of Healy Ranch (nil) H th tim th 199

Dee W2 executed

160 Defendan Fo Prepare th 109 Dccd (Se Exhibit 41

161 None of Grandmother DcL0nde? childre W6l consulted whe sh execute th

1 Deed Healy Aff ? 3

162 None 01' DeLonde? childre W?f present when sh execute th

199 Deed Id

163 Grandmother DeLondc? children WC no 8.W that sh ha executed th

Marc 13 199 Dee unti 2017 Id

1
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164 Grandmother DeL0nde W diagnosed wit A 1 shortl after Signin th

199 Dccd Id

165 Defendant Osborne an Defendan Bryc Healy wit th assistance of Defendant

Fo W6 attempting I obtain ? luu fro Tr Count Stat Bank i 1994 prior t th

organizationa meeting of stockholders 0fHealy Ranch Inc Id

166 I December 1994 th Titl Con-[pan requested F certi?ed CO 01*

partnershi agreement Se Exhibit 22

167 Defendants di not provid th Litl company with 2 CO ofthe 198 Agreement

Hcal Aff J 3

168 Defendants provided th titl cump?ll wit rescinded 197 pamunship

?gI?C?l?l'\ Id

169 O th 5311 d?) after th 199 Dee WE ex Securit Unio Titl

Insuranc Company issue titl insuranc wit Tri-County Stat Bank Z th insured (Sa

Schedul A fro Securit Unio Titl Insuranc Compan dated March 13 1995 attache

heret 6. ?Exhibit 31 '3

170 Th Title Commilment showe th Heal Ranc lan W hel b Hcaly Ranch

Inc 0 Marc 13 1995 Id

171 Defendants Osborne an Bryc Hcaly execute 3 mortgage date Marc 13 1905

an a assignmcnt of TC 1 Tr Count Stat Bank id.

172 Defendants Osborne an Bryc Heal agree t the mortgage i exchange fo A

loa i th amount of $130,000.00 t my 011? Credi Services of th Midlands Id

2
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173 Fann Credit Service ofthc Midlands ha 8 xnorlg?l? O Lh lan tha

Grandfathe Elnmetl an Grandmother DeLond ha place int Heal Ranc Partnershi i

I968 Id

174 Approximately IV/ an one-half afte Grandmother DeL0nd signe th

199 Deed her childre a?cr months of re?ection determine sh coul H longe (ak car of

herself o th ranc i th home sh had live i for 5 year an movc her int 8. apartmcn i

Chamberlain S Dakota Hcal Aff ? 3

I75 O September 25 I995 Defendant Fo S?1 Z memorandum ? Defendan

Osborn whic stated

M understanding of wha E/ wis I d wit th stoc i I hav Pan of i sol I th
boy a 7 interest with th sal agreemen t have slaned i 199 bu wit Payment tactuall begi a th tim th ?nal Paymen i mad I FC abou th YC 200 O 2002

(SE Memorandu date September 25 1095 attache heret 3 ?Exhibit 32?-

I76 Under th P1'0p0se A i W3 declared tha Defendant Osborn owne

100,00 share of stoc i Hcaly Ranch, Inc (Se Draf Agreement attache heret 3 ?Exhibit

33?-

177 Th Pmposed Agreement mad specia HO tha ?ther i insuf?cicnt cas ?ow i

th Corporatio a thi tim? an W b unti th Federa Lan Ban debt 0 Far Credi Sewicc

deb i Pai off..." Id

178 O October 37 1995 Grandmother DeL0ndc? children oblaine ? Powe of

Attorne OV her financial affairs wit th Powe of bein delegated I Mar

Williams Heal Aff ? 3

179 Defendant Fox assiste th famil i Preparin th Power of Attorney Id

2

Filed: 5/11/2017 11:41 :26 A CST Brule County, South Dakota 07ClV17-000023
Page F1

Filed: 7/27/2020 6:39 IN CST Brule County, South Dakota 07ClV19-000071
APP. 159



AFFIDAVIT: Affidavit of Bret J. Healy Page 35 of 104

- Page 1499 -

COMPLAINT Complaint and Affidavit of Bret Healy Scan 1 Page 22 of 33

180 O Apri 2 1996 Defendan Fo SC ? facsimil I Sno an Hucther tha

containe th following notation ?Division of Share of Stock Maw An Osborn 75 O

224,51 sharcs Bret Hcaly 8,333?/ 0 24,94 shares Bryc H621 8'3? O 24,94 shares an

Barr Hcal 833394 0 24,94 shares (Se Fa Cove fro Stev Fo date Apri 1 1996

attache heret 2 ?Exhibit 34"-

181 O Octo 28 1999 Defendant Fo sen ? memorandum [ Defendan Bryc

1- wherei h attache 3 proposed cuntra ?n tlv sal of stock (Su Memorandum fro

Defenda Fo t Defendant Bryc Heal date October 28 1999 attache heret H ?Exhibi

35?-

182 Defendant Fo noted ?h?ow i orde t mak th payment claus wor W clai

tha th Sal happened ? YC ag an that th ?rst paymen the due i S 01. i th contract."

Id

183 Th draf Contract fo Deed provide tha th Healy SO woul purchase 162,00

of Defendan Osbomds share of i Hcal Ranch Inc fo $162,000.00 (56 Draft

Contrac fo Dee attached heret B ?Exhibit 36"?

Defendants? Conduct Since the I995 Deed

184 O Februar 11 2000 Defendan Osbome sol 162,00 share i Heal Ranch

Inc. a $ .0 P? shar [ Piaintiff an Defendant Bryc an Barry Hczll (Sn Contrac for

Dee execute O Februar ll, 2000 attache heret 8 ?Exhibit 37?.

185 Paymen W { b mad i installment wit 4 balloo Paymen of

du b November 1 Z0 ? Id

2
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186 A Par of Agreement, Defendan Osborn resigne frol hc position O th

B0ar an transferred 1/ of her voting shaxc equally t \he Plaintiff an the Defendant Ban?

an Bryc Head Id

X8 O June 15 2005 Defendan Fo S?l E memorandum L Defendan Bryc Heal

wherei h STH that minutes fo th las severa Yeat neede [ b completed (Se

Memorandu fro Defendant Fo I Defendan B Heal date Jun 15 2005 attache

heret 3 ?Exhibi 38?.

188 Defendant Fox note tha annua llcaly Ranch Inc stockholder an boar of

director minute ha no been complete sinc 1996 (Sa Memorandum fro Defendan Fo T

Plaintiff date January 30 2907 attache heret ? ?Exhibi

189 Defendants faile 1 maintai annua stockholder an board of director meetin

minute for Heal Ranch, Inc fo 1 years Head Aff 1 4

190 Defendants signe Plaintiff? signatur O Healy Ranch, Inc corporat records

Id

191 Defendant backdatcd I Ranch Inc sharcholdcr an boar of directo

l'I!?Cli minutes Id

192 Th 2000- Heal Ranch, Inc boar of director an shareholder minutes W?

I1 drafte unti Z008 Id

193 Th 2000- Heal Ranch Inc shareholde meeting minute W?l' H execute

unti 2008 Id

194 O Marc 21 2003 Defendant 1' Sen E memorandum I Defendan Bryc

Heal wherei h states

Sometime the corporation doesn? quit d al it paperwork O lime I di 1T1lI1 fo
th las numbe of Y5? an ha Bre sig them because th Federa Lan Ban wante

Z
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th current minutes sh Y guy VV stil of? an directors Thr Othe thin
tha shoul b i ths bunk i 3 Waiver of Notic of those meetings l ?!' sendin Y?l
copie thos waivers fro 200 t 2008 I als sendin 3/ 3 return envelope Whe I
ge the bac I 81 goin I g? Barr an Bre I sig the an PU the i you
COfpOX boo S that i Xuu appropriat fo y?ll lendin agencies lik 1? Lan
Ban an th IR i CZ anybod ?\/C take to ha: of loo at you

(Se Memorandu fro Defendant Fo ? Defendan Bryc Heal date Mnyc 2
y

2008

attache heret H ?Exhibh 40".)

195 Ther WCI I1 Healy Ranch Inc wai v of notice fo an of th annua

nuwtings Heal) AH 1 4

196 Heal Ranch, Inc minmcs an waiver \N? eventually drafted fo 200 throug

2 l6 Ia

197 Defmdam Barr Heal di I1 sig an) Healy Ranch Inc waivers of notic fo

31 stockholde O boar of director meetings Id

198 Defendant Osborn an Bryc Heal refuse t producc Heul Ranch Inc

?nancial an busines records B requested h Plaintiff Id

199 Defendan Fo refused t produc billin statemems for lega servic? an wor

product fu Heal Ranch Inc 3 requested by Plaimiff Id

200 Defendant Fo refuse t p1'Odu b?ling statements fo lega service an wor

produc provide I Heal Ranc Partnershi ? requeste b) Plaintiff Id

201 Al Hcal Ranch Inc shareholder meeting minute indicat shareholdex W?f i

attendance However ? shareholder di no atten all of of th Hcal Ranch Inc annua

shareholde meeting sinc formation of H Ranch Inc Id

Claims for Relief

COUNT CONVERSION

(A! Defendants!

2
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202 Plainti? repeat an re- th allegation S6 fonh i th preceding

Paragraph 3 if full S forth herein

203 Heal Ranch, Inc i il th ]_JOSSES Of rea prupcrty bclunging [ Heal

Ranc P3.I?11?1'

204 Defendant M91 An Osborne fraudulentl conveyed al of th asset of Heal

Ranc Partnershi I 8 corpurate entit create b Defendant Osborne wi th assistanc of th

remainin Defendant bu without ?u km: w of Plaintiff- the onl othe partner i Heal

Ranc Partnership

205 A H direc an proximate resuh of Defendants unamhcrizcd assertio of

dominio an contro OV th partnership Property Plaintiff ha suffered an continue t

suffer damages i 5 amount 1 b determine a trial

COUNT H BREACH OF CONTRACT

jDefcndant Osborne!

206 Plaintiff rep?at an to- th allegation se fort i th Pf?u?din

Paragraph H if full se f herein

207 A se fort herein O O abou J 25 1986 Defendan OSbUlT Plaintill;

an Grandmother DeLonde entered int 3 wrinen an legall binding partnership 21gT??lT)

208 Defendant Osborn breached th Agreemen bf transferri n al of th partnershi

assets withou th knowledge of Plaintiff ? & neWIy~crea1 corporate entity [ which E tha

time sh solel primarily controlle an wit th assistanc of remaining Defendants

209 A Z dircc an proximat resul of Defendan Osborne? materia breache of th

Agreement Plaintiff ha suffered, an continues K suffer damages i E am0um ? b

determined a trial

2
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COUNT III BREACH OF IMPLIED COVENANT OF GOOD FAITH
AN FAIR DEALING

?Defendant Osbornel

210 Plaintiff repeats an re- th allegation se fort i the precedin

Pafagraph 3. if full set fo?l herein

2 1 A S? furt herein O O abou Januar 25 1986 Defendant Osborne Plaintiff

an Grandmothe DcI,0ndc entered in ? writte an lqgall bindin partnership agreement

212 Inheren i ever agrcemcnl i th implie COVGl' of g?o fait an fai dealing

213 Defendan Osborn directl breache th COVCH of 200 fait an fai dealing

b ( transfcrring al of th partnership 6556 1 ? corporate entit created b Defendant

Osborne (1 askin Grandmother DeLonde ? sig th Wilff?flt dee whic transll- al Lh

pannership P1'9P?1 t ih Corporat entit wit complc knowledge that th Grandmother I1

longe hol an) interest i th partnership an (C failin 1 disclose th transfer I th sol

remainin partner

214 The act and omissions S6 fonh herei 31 aileged K hav been taken t enric

Defendan Osborn an th remaining Heal Defendant i Lh detrilncm uf th Plaintiff A

such thes act an omissions WC taken i ba fait an withou regar fo th bes interest of

th parmershi and accordingly constitute ba fait violations ofthe implie covenan of B?o

fait an fai dealing

215 A 2 direct and proximate resul 01' Osborne? breach of th covenan

ofgood fait an fai dealing Plainli?? suffere harm including but not limite I0 m0

danaage i a amount to b determined a trial

COUNT IV FRAUD

!;A Defend ants[

Z
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216 Plaintiff repeats an re- th allegation S f?rlh i ih Pmccdin

paragraph 8 if full S fonh herein

217 A S? forth herein, O O abou Januar 25 1986 Defendant Osbome Plainti?

an Grandmother DeL0nde entered int [ writte an }@gal bindin partnership ?gl?CCIT

218 Defendant Osborn falsel an fraudulentl faile 1 disclose t th Plaintiff

sh ha conveye al th partnership asset I ( corporat entity I fan: Defendant Osborn ?led

8 warrant dee signed b a individual sh kne ha H authorix I uansfcr partnership QSSC

219 Defendant Osborne Defendan Bryc Heal Defendant Barry Heal an

Defendan Fo concealed th lru facl for th Purpos of defraudin Plaintiff

220 Defendants mad th above-referenced concealmcnts an non-disclosures wit

knowledg of 1nisr::prescnLali01 intendin L induc P laintifl? reliance, whic th

unsuspectin Plaintiff justi?ably relicd up?n, resulting i general an specia damages H wel R

th los ofths pa?nership Pl"0pc1 Plaintiff was U1] of th tru facts

221 A i resul of fraudulen conduct Plaintiff has suffere

compensatory genera an specia damages i E 8.l'I?l 1 b determined ? trial

Additionally Defendants acte wit malice ?uud and/u oppressio and thus Plailutiff

entitle I 3! award of punitive damages

COUNT V UNJUST ENRICHMEIVT

LE Heal! Defendants!

222 Plaintiff repeat an re~al1cg th allegation S fort i th preceding

Pal?graph H if full S6 fort herein

223 Sinc 1995 Defendants hav bee pru?ting fro th US of partnership asset tha

d no belon ? their corporate entity

2
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224 A E result Defendants hav bee unjustl enriche an hav benefited 8 th

direc expense of th Plaintiff.

COUNT VI BREACH OF FIDU CIA DUTIE$

1Dcfendant Osborne}

225 Plaintiff repeats an re-allcges th allegation S( fort i th preceding

paragraph H if full S0 forth herein

2,2 A al times relevam herein, D e Osborne owed P 3 ?duciary dui

R K ?PPT0priat pa1'Ll"l?1' assets

227 Defendant Osb0rne" ?ducialy dutie required her L devote herself I th z11'fa

ofthe partnership wit 3 view I promote th CO1T\I' interest of al partncrs an not j he

OW

228 Defendant Osborne had 8 funher dul D0 t eDgE* i grossl negligent O

rcckies conduct intentional misconduct, O < knowin violaliun of th law

229 Defendant Osborne ha faile { exercis al her ?duciary dutie i transferring al

partnershi pl?0p6T I 3 corporation sh solely controlle 8 th time

230 At 1' tim di th Plaintiff approve th transfer of al partnership p1'0pE1 mad

b Defendant O sbomc

231 Defendant Osbome ha knowingly an intentionally breached an faile {

perfor her respective ?duciary duties by inter alia subjectin Plaintiff I 0}'Jp1'essi arbitrary

L111I???SO unfair an wanton actions undertake i contravention O her respective ?duciary

duties

2
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232 A 3 direct an proximate resul of ]')efendz1nt breac of ?duciary duties th

Plaintiff ha suffered an wil continu I suffe COI'1'lp?l1S an consequential damages i Z

81?l10l I b prove 8 trial

COUNT VII NEGLIGENCE

glicfendant Osbornq

233 Plaintiff repeats an rc-alleges th allegation se fort i th Pl?CCCd

Paf?graph 8 if full S fort herein

23 Defendant had ?duciary dutie [ manag th affair of th partnership Wi

reasonabl skill ordinary diligence an i 200 faith

235 The actions of Defendant W negligeni, directl an proximalely C8uS1

foreseeabl damages t Plaintiffs i F 3.fl1(7l I b determined a trial

COUNT VIII PUNITIVE DAMAGES

{Al Defendants!

236 Plaintiff repeats an re~allcgc th allegation S fnnh i th preceding

paragraphs B if full S forth here-i

237 Plaintiff respectfully submit tha th conduct of Defendants 2 outlined i thi

Complain W8 willful wanton, an outrageou an committe becaus of Defendants reckles

indifferenc 1 th rights ofthc Plaintiff, an VV intentionally calculated b Defendant t

exploi th Plaintiff an impos gleat hardshi O him an tha Defendants ha 1 justi?cation

fo thi conduc othe than for sel?sh pecuniar gai an tha this i a aPPTOp1* C35 fo th

impositio of punitive damages i 2 ELITI tha woul deter these Defendants fro

committin furthe act i violation of th right of Plaintiff

COUNT IX PIERCING THE CORPORATE VEIL

2
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IE Heal! Defendants!

238 Plaintiff repeats an re?al]ege th allegation S ferth i th preceding

Pafagraph 3. if full S fort herein

239 Upo information an bclicf piercin th corporaw vci of Ilcaly Ranch lnc i

warrante fo a leas th following reasons

( A al relevant times 1' of?cer O director othe tha th Healy Defendants th
dominant of?cers and/or directors of Healy Ranch Inc? actual functionc i the
busines decision-making of Hcaly Ranch Inc

(b A al relevant times, th Hcal Defendant used their control OV th asset an
business decisions of Hcal Ranch Inc 1 furthe their personal interest 2 th
ultimate OWH of Heal Ranch lnc

( A al relevant times, I Ranch, Inc faile U observe corporate forxnaliti<

(< At al relevant times, llealy Ranch Inc faile t ke? aPPT0p1ia an timel
corporate records

(8 A al relevant times whe takin int account it obligations, Hcal Ranch Inc
W3 undcrcapitalizcd an functioned essentially Z F corporate shell

240 Lpon ixlformatio an belief th Heal) Defendants fo personal gain orchestrate

the action of Healy Ranch, Inc 1 concea an bene?t fro th fraudulcm transfe of al 1h

EISS of Healy Ranc Partnership.

241 Up informmio an belief th Heal Defendants exercised their contro OV

Healy Ranch In? I th detriment ofthe Plaintiff t insulat themselves fro all Iiabllit tha

migh aris fro their con<:?almc an conspirac t personally bene?t fro th fraudulen

transfer of th asset of Hcaly Ranch Pafmcrship

242 Upo information an belief 3 th majority sl1arel1oldc of Ranch Inc.

th Heal Defendants controlled th busines decision a al relevant lime i 2 IH?I1l tha

rendere it corporale for Z sha an 3 faqad for thei personal bene?ts.

3
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243 B) virtu of [ma uliu kh Hcal Defendants domination an contro OV th

busines decision an assets u1'Heal Ranch Inc. the ar th alte ego of thi entity

244 Given th {hut an circumstances state herein justice an publi p?lig deman

Pi@1? th corporate vei of Healy Ranch, Inc

COUNT X CONSPIRACY TO COMMIT FRAUD

IA Dcfcndants[

245 Plaintiff repeats an rc~allege th allegation se fort i th preceding

paragraph & if se fort herein

246 Plaintiff is informed an believe ih?t, a al time heroi mentioned each of th

Defendant W3 th agent and employee of eac of th remaining Defendants an W3 M al

times actin within th Purpos an scop of suc agenc an employment

247 Defendant conspired I transfe al of th partnership p1~01'J ? ? COTPO

entit L whic they controlled Th conspirac continue 8 th0 acte i concert t concea th

transfe of partnership pr0PCl1 fro th Plaintiff

Z48 Defendanis di the 2\C an Thing herein allege pursuant to, an i furtheranc

of th c011spira<

PRAYER OF RELIEF

WI- Plaintiff respectfull requests judgment against th Defendams an fo

th Cour I enter a Order H follows

A Awardin damages I th Plaintiff i a amount [ b dcrcrmine H trial

B Awarding lega fee an costs includin attorneys fcc 1 Plaintiff

C Freezing al corporate cxpcnditures outsid th normal operatin costs

D Awarding Pfc. an post-judgment interest an

3
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E Awarding such other relief thi Cour deems just an Pmper

Dated Ma ID 201 STEVE D SANDVE LA OFFICE P

./' ? " '1

/' ?< \___..?,
Byi / w \ ? <1? /
$t??{? D Sandven

1 Mai Stree
Beresfor S 5700
Telephone 605-763-2015
Facsimile 605-763-2016
?@11l@?1_wLd .C()l

ATTORNEY FOR PLAINTIFF

Reguest for L Trial

Plaintiff hereb formally requcsts 3 tria b jury O al claims defense an issue here

tha H S triablc

Dated N13 10 201 STEVE D SANDVE LA OFFIC P

, 1- '2'
~4~

Stcvcglf? Sandve
1 1 6 Mai Stree
Bcrcsfor S 5700
'l'clcph0ne 605-763-
Facsimile 605~763~20l
?sg13dvenlavy(?i:ao]

ATTORNEY FO PLAINTIFF

3
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STAT O SOUT DAKOTA )
) S

COUNT O LINCOLN 1

L Bre Healy having been dul SWO upo oath under th Penalt of Perjur hereb
states [am th Plaintiff in th foregoing proceeding H hav rea the hereto attached Veri?ed
Complaint an th sam i 1I'1 an correct of m OW knowledge, except Q T matters therei
slate O information an belief an 2 1 such I veril he] i t b ujue

,? 5 .
/.1

Lv._. $ ii
Bret Healy f

?L!bS%'5 an SWO f be I1
thi - fday' o?l!/lay 110; //?.

, ,-/ , r /
aw \ '?\, 1' /K I

Nozar Publi ,
/ /. - ?~\ nnER\=\.ER__

/? FLERhW'Y'?. _
@

M R

3
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S OF S DAKOTA IN CIRCUIT COUR
SS.

COUNT OF BRULE FIRST JUDICIAL CIRCUIT

******'l?************'k'k'k*****"k?k~k"lr"kk

BRET HEALY, 07 CIV 17-23

H
Plaintiff , 1

_VS_ ?

MAR ME OSBORNE BRYC H
'Q 5? ?;lL8:|' "I 10

HEALY BARR HEALY HEAL " ni 7| 1! 5. ii Q23}! I;\l!1 I0I~?351?)

RANC PARTNERSHIP , HEAL i?li I$

RANCH INC . u and ALBERT F
S FOX

?
Defendants . H

?R**?k?k?k*'A\"k?k'k**1\'*?k*'k**?k?k****?k?Ir**1\"k*

De f endant , MarY Ann Osborne , for her answe I? and re spons ive
pleading t0 the Plaintiff's Complaint states:

5-13?,- Lll?iieilb?

Denies each and eve IY matter, allegation and thing set out
in the Complaint , except such matters hereinafter expres$lY

admitted .

THE El=iWP.'l',

Answering the specific allegations of the Complaint , this
defendant :

1. Admits the allegations set forth in 1>ara9raPh 1.

2. Admits the allegations set forth in Paragraph 2.

3. Admits that II)'lI of the Purposes of creating the 1986
agreement was t0 protect DeLonde Healy but asserts

that Paragraph 3 does not set forth Flt accurate
summary of the obligations undertook bY Bret I-lealy ROI
his failure C provide the consideration promised in

association with the agreement .

4. As to the allegations set forth in Paragraph 4!
RSSGICS that the plaintiff had l='{I1' involvement in
managing? I providing labor, and keeping the ranch from

financial ruin; but that his efforts L'.?l= not to the

1 of 1
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exc lus ion of efforts Put forth bY others; and that he
did DO fulfill his obligations that we re agreed t0 at
the time he received DeLonde Hea1y' s share of the

partnership .

5. AS to the allegations set forth in Paragraph 5:

5.. Admits this defendant caused 5 corporation called
Healy Ranch , IIIC . to be incorporated after being
advised bY her attorney this would be the easiest

wa- C0 divide the ranch equal ly between her three

S0115 and

b. ASSEICS that Plaintiff knew about such
incorporation and agreed t0 allow all of the

assets previous ly held bY the Healy Ranch
Partnership K become assets Of I-Iealy Ranch, IHC .

6. As C the allegation SG forth in Paragraph 6:

a. Admits that all of the real propertY owned bY
Healy Ranch Partnership eventually

transferred to I-Iealy Ranch, IIIC . via E warranty
deed; and

b. ASSGICS that the COIIVQYEIIC required WIO than
this de f endant ' s act ions .

7. Denies the allegations set forth in Paragraph 7.

8. Admits the allegations set forth in Paragraph 8.

9. Denies that this defendant ?asked? grandmother DeLonde
?0 sign the 1995 deed .

10. Denies the allegations set forth in Paragraph 10.

ll. Denies the allegations set forth in Paragraph 11.

12. Denies the allegations set forth in Paragraph 12.

13. Denies the allegations set forth in Paragraph 13.

14. Admits the allegations S61 forth in Paragraph 14.

15. Denies the allegations set forth in Paragraph 15.

F of
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16. This def endant is without sufficient knowledge t0
admit or denY the allegations S?t forth in Paragraph

16.

17. Denies the allegations set forth in Paragraph 17.

18. Admit s the al legat ions set forth in Paragraph 18.

19. Admits the allegations S?t forth in Paragraph 19.

20. Denies the allegations S?t forth in Paragraph 20.

21. Admits the allegations set forth in Paragraph 21.

22. Admits the allegations set forth in Paragraph 22.

23. Admits the allegations set forth in Paragraph 23.

24. Admits the allegations set forth in Paragraph 24.

25. Asserts that the allegations set forth in Paragraph 25

21"? s tat ement s of law and improperly Pled _

26. ASSEITS that the allegations SEC forth in Paragraph 26
S tatement S of law and improperly Pled _

27. Asserts that the allegations SEC forth in Paragraph 27
S tatements of law and improper]-Y Pled _

28. ASS8I?tS that the allegations set forth in Paragraph 28

5- S tatement S of law and imprOP?r]-Y Pled _

29. Asserts that the allegations set forth in Paragraph 29

r=J S tatement S of law and improper]-Y Pled_

30. Denies the allegations set forth in Paragraph 30.

31. Denies the allegations set forth in Paragraph 31.

32. Denies the allegations set forth in Paragraph 32.

33. Denies the allegations set forth in Paragraph 33.

34. Denies the allegations set forth in Paragraph 34.

35. Denies the allegations S?t forth in Paragraph 35.

36. Admits the allegations set forth in Paragraph 36.

* of
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37. Admits the allegations S?t forth in Paragraph 37.

38. Admits the allegations set forth in Paragraph 38.

39. Admits the allegations S?t forth in Paragraph 39.

40. Admits the allegations set forth in Paragraph 40.

41. Admits the allegations set forth in Paragraph 41.

42. Admits the allegations set forth in Paragraph 42.

43. Admits the allegations set forth in Paragraph 43.

44. Admits the allegations set forth in Paragraph 44.

45. Admits the allegations S81 forth in Paragraph 45.

46. Admits the allegations set forth in Paragraph 46.

47. Admits the allegations S?t forth in Paragraph 47.

48. Admits the allegations set forth in Paragraph 48.

49. A t0 the allegations set forth in Paragraph 49!
admits that Bret Healy is the eldest SO1 of Robert
Healy and BSSEICS that Bret also has E mother who is
this de f endant .

50. Admits the allegations set forth in Paragraph 50.

51. Admits the allegations set forth in Paragraph 51.

52. Admits the allegations S?t forth in Paragraph 52.

53. A t0 the al legations set forth in Paragraph 53! this
def endam: is UIISIIIG what: the plaintiff lTlI=I= when he
states \\ at this point I u and such , denies the

allegation.

54. Admits the allegat ions set forth in Paragraph 54.

55. Admits the allegations set forth in Paragraph 55.

56. Admits the allegations set forth in Paragraph 56.

57. Admits the allegations S81 forth in Paragraph 57.

58. Admits the al legal: ions set forth in Paragraph 58.

E of 1
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59. AS ?0 the allegations S61 forth in Paragraph 59:

3. Admits that grandmother Delonde agreed to
transfer the interest ref erred t0 in exchange for

the labor and management provide bY Robert Healy;
and

b. Denies that Robert Healy received ? salary from
the partnership during that time .

60. Admits the allegations S81 forth in Paragraph 60.

61. Admits the allegations set forth in Paragraph 61.

62. Admits the al legal: ions set forth in Paragraph 62.

63. Denies the allegat ions set forth in Paragraph 63.

64. Denies the allegations set forth in Paragraph 64.

65. Admits the allegations set forth in Paragraph 65.

66. Admits the allegations set forth in Paragraph 66.

67. Admits the allegations set forth in Paragraph 67.

68. Denies the allegations SE1 forth in Paragraph 68.

69. Denies the allegations set forth in Paragraph 69.

70. Denies the allegat ions set forth in Paragraph 70.

71. Admits the allegat ions set forth in Paragraph 71.

72. Denies the allegations set forth in Paragraph 72.

73. Denies the a1 legat ions set forth in Paragraph 73.

74. Admits the al legat ions set forth in Paragraph 74.

75. Admits the allegat ions set forth in Paragraph 75.

76. Admits the allegations set forth in Paragraph 76.

77. Denies the allegations SSE forth in Paragraph 77.

78. Denies the al legat ions set forth in Paragraph 78.

[ of 1:
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79. Admits the allegations set forth in Paragraph 79.

80. Admits the allegations set forth in Paragraph 80.

81. Admits the allegations set forth in Paragraph 81.

82. Admits the allegations set forth in Paragraph 82.

83. Admits the allegations S81 forth in Paragraph 83.

B4. Admits the allegations set forth in Paragraph 84.

85. Is without sufficient information C admit {Q de1'1 the
allegations Set forth in Paragraph 85.

86. Admits the allegations set forth in Paragraph 86.

87. Admits the allegations S?t forth in Paragraph 8'7.

88. Admits the allegations set forth in Paragraph 88.

89. AS t0 the allegations set forth in Paragraph B9:

a. Admits that this def endant provided the
information stated in that Paragraph C the
plaintiff ; and

b. Denies that the information contained in that
paragraph constitutes the entire exchange between

the part ies OI that it, read in isolation,
constitutes the basis for grandmother DeLonde ' s

agreement 12 provide the plaintiff with her
twenty- five percent interest in the former
partnership .

90. Denies the allegations set forth in Paragraph 90.

91. Admits the allegations set forth in Paragraph 91.

92. Admits the allegations set forth in Paragraph 92.

93. Admits the allegations set forth in Paragraph 93.

94. Admits the allegations set forth in Paragraph 94.

95. Denies the allegations set forth in Paragraph 95.

96. AS t0 the allegat ions set forth in Paragraph 96:

I of 1
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3.. Admits that Exhibit 17 to the Complaint is f; deed

from grandmother DeLonde C the plaintiff dated

January 31, 1989, ostens ibly deeding whatever
interest grandmother DeLonde possessed in the

Property at that time C the plaintiff;

b. Asserts that grandmother DeLonde ' s individual
interest in the property at the time would have

been nothing given that the partnership
previous 1y referenced in the Plaintiff ' s
Complaint and this Answer owned the Property OI

the date of the deed .

97. As to the allegations set forth in Paragraph 97:

a. Admits that the deed indicates that grandmother
DeLonde transferred her interest in the propertY
at that t ime directly to the plaintiff; and

b. Asserts that the interest t rans f erred would have
been nothing since the Healy Ranch Partnership
already owned all of the interest in that
propertY at the t ime the deed k?I= issued.

98. Admits the al legations SEC forth in Paragraph 98.

99. IS without sufficient information t0 admit OI deI1Y the
allegations set forth in Paragraph 99.

100. IS without sufficient information to admit OI d?I1Y the
allegations set forth in Paragraph 100.

101. IS without sufficient information t0 admit OI d61'1 the
allegations set forth in Paragraph 101.

102. Admits the allegations set forth in Paragraph 102 .

103. AS C the allegations SEC forth in Paragraph 103,
admits that Bret I-Iealy partic ipated in the activities

identified in Paragraph 103 but asserts that others ,
inc luding this defendant , also provided significant
efforts in assistance with the activities set forth in

that Paragraph .

104 . AS to the al legations set forth in Paragraph 104,
admits that Bret Healy participated in the activities

identified in Paragraph 104 but asserts that others ,
including this defendant , also provided significant

7 of 1
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efforts in assistance with the activities set forth in

that Paragraph ,

105 . AS t0 the allegations set forth in Paragraph 105,
denies that the Healy Ranch Partnership H12 brought

?out of chapter l2 ba11kI?11PtCY? bY the ?plaintiff . ?

106 . IS without sufficient information C admit O1 denY the
allegac ions set forth in Paragraph 106.

107 . IS wi thout sufficient information to admit or de1'1 the
allegations set forth in Paragraph 107.

108 . AS to the allegations set forth in Paragraph 108! thi s

defendant does 1'10 recall making the offer identified
in Paragraphs 106-108 and asserts that if such :1?
offer ?II=)'( made , she would have refused t0 accept the
offer.

109 . Denies the allegations set forth in Paragraph 109.

110. Denies the allegations set forth in Paragraph 110.

111. Admits the allegations set forth in Paragraph 111.

112 . Admits the allegations set forth in Paragraph 112 .

113. Admits the allegations set forth in Paragraph 113 .

114. Admits the allegations set forth in Paragraph 114 .

115. AS t0 the a1 legations set forth in Paragraph 115,
admits that this defendant took the steps necessary C
create I-Iealy Ranch, IIIC . and did RI on the advice of
attorney A. S C even Fox who indicated it would be the

most effective wa- for her C0 divide the I-Iealy Ranch
P1'0perty equal 1y between her three SOIIS .

116. Admits the allegations S?t forth in Paragraph 116.

117. Admits the allegations S?t forth in Paragraph 117.

118. Admits the allegations S81 forth in Paragraph 118.

119. Admits the al legal: ions set forth in Paragraph 119.

120. Admits the allegat ions S?t forth in Paragraph 120.

of iii
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121. As to the al l egat ions set forth in Paragraph 121, this

def endant: in 'l1.I'lS11I what the plaintiff means bY ?it

E??- declared, " a result, the allegations 8.13
ambiguous and this defendant denies the same .

122. Admits the allegations set forth in Paragraph 122.

123 . Admits the allegations set forth in Paragraph 123.

124 . Denies the allegations set forth in Paragraph 124 .

125 . Admits the allegations set forth in Paragraph 125.

126. Admits the allegations S?t forth in Paragraph 126.

127. Admits the allegations S61 forth in Paragraph 127.

128. Admits the allegations set forth in Paragraph 128.

129. Is without sufficient information to admit OI deI1Y the
allegations S?t forth in Paragraph 129.

130. Admits the allegations set forth in Paragraph 130.

131. Admits the allegations set forth in Paragraph 131.

132. Admits the allegations set forth in Paragraph 132.

133. Admits the allegations set forth in Paragraph 133.

134. Admits the allegations set forth in Paragraph 134.

135. Admits the al legations set forth in Paragraph 135.

136. Admits the allegat ions set: forth in Paragraph 136.

137. Admits that minutes were Prepared bY Defendant Fox .

138. Admits that Osborne i'.?I initially appointed F= both
president and secretaryl treasurer Of I-Iealy Ranch , Inc .

139. Admits the allegations set forth in Paragraph 139.

140. AS t0 the a1 legations set forth in Paragraph 140,
asserts she \'Ii= the sole stockholder of I-Iealy Ranch ,

Inc . at the t ime of the meeting referenced in the
Complaint .

{ of 1:
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141. AS C the allegations SEC forth in Paragraph 141!
asserts that the document referenced i'.?1; Prepared bY

A. Steven Fox and L?II 110 incons istent with the
actions taken .

142 . Admi ts the al legal: ions set forth in Paragraph 142.

143. Admits the al legations set forth in Paragraph 143.

144 . Admits the allegations set forth in Paragraph 144 .

145. A to the allegations S81 forth in Paragraph 145!
denies that her three ?!~Ii Mi stockholders in Healy

Ranch , IIIC . 1 of the date S81 forth in that
Paragraph _

146. Admits the allegations set forth in Paragraph 146.

147. IS without sufficient information C admit OI de1'1 the
allegations S?t forth in Paragraph 147.

148. AS to the allegations SE1 forth in Paragraph 148,
admits that the plaintiff did I?.I. attend _ meeting on
that date and 6.3861115 that neither this defendant I101
anyone else attended the meet ing YI January 9: 1995.

149. Denies the allegations S?t forth in Paragraph 149.

150. Admits the allegations set forth in Paragraph 150.

151. Admits the allegations set forth in Paragraph 151.

152. Admits the allegations set forth in Paragraph 152 .

153 . Admits the allegations set forth in Paragraph 1.53.

154 . Admits the allegations S61 forth in Paragraph 154.

155. Admits the allegations S?t forth in Paragraph 155.

156. Admits the allegations set forth in Paragraph 156.

157. Denies the allegations set forth in Paragraph 157.

158. Denies the allegations set forth in Paragraph 158.

159. Denies the allegations set forth in Paragraph 159.

160. Admits the allegations set forth in Paragraph 160.

1 of 1
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161. IS without sufficient information to admit O1 de1'1 the

allegations set forth in Paragraph 161.

162. IS without sufficient information to admit OI denY the
allegations SEC forth in Paragraph 162.

163 . Denies the allegations set forth in Paragraph 163.

164 . IS without sufficient information C admit OI den}! the
allegations set forth in Paragraph 1.64.

165 . Admits the allegations set forth in Paragraph 165.

166. Admits the allegations set forth in Paragraph 166.

167. IS wi thout sufficient information to admit OI denY the
allegations set forth in Paragraph 167 .

168. Denies the allegations set forth in Paragraph 168 .

169. Admits the allegations set forth in Paragraph 169.

170. Admits the allegations set forth in Paragraph 170.

171. Admits the allegations set forth in Paragraph 171..

172. Admits the allegations set forth in Paragraph 172 .

173 . Admits the allegations set forth in Paragraph 173.

174 . Is without sufficient information to admit II d,eI1 the
allegations set forth in Paragraph 174 .

175. Admits the allegations set forth in Paragraph 175.

176. Admits the allegations S?t forth in Paragraph 176.

177. Admits the allegations set forth in Paragraph 177.

1'78. Is without sufficient information to admit or de1'1 the
allegations set forth in Paragraph 178.

179. Is without sufficient information to admit OI den)? the
allegations set forth in Paragraph 179.

180. Admits the allegations set forth in Paragraph 180.

181. Admits the allegations set forth in Paragraph 181.
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182 . Admits the allegations set forth in Paragraph 182.

183 . Admi ts the allegations S?t forth in Paragraph 183.

184 . Admits the allegations S61; forth in Paragra-Ph 184 .

185. Admits the allegations set forth in ParagraPh 185.

186. Admits the allegations set forth in Paragraph 186.

187. Admits the allegations S?t forth in Paragraph 187.

188. Admits the allegations set forth in Paragraph 188.

189. As 12 the allegations Set forth in Paragraph 189,
admits that this defendant initially failed C0
maintain annual stockholder or board of director
meeting minutes and asserts that the plaintiff also
failed in that regard .

190 . Denies the allegations S81 forth in Paragraph 190 .

191 . As to the allegations Set forth in Paragraph 191,
admi ts that certain shareholder and board of director
meeting minutes '\?IZ= back-dated and asserts that

plaintiff assisted in such back- dating .

192 . Admits the allegations S61 forth in Paragraph 192 .

193 . Admits the allegations set forth in Paragraph 193 .

194 . Admits the allegations set forth in Paragraph 194.

195 . Denies the allegations S?t forth in Paragraph 195.

196 . Admits the allegations set forth in Paragraph 196 .

197. Denies the allegations set forth in Paragraph 197 .

198 . Denies the allegations set forth in Paragraph 198.

199. IS without sufficient information t0 admit OI d61'1 the
allegations SG forth in Paragraph 199.

200 . IS without sufficient information to admit O1 den}! the
allegations SEC forth in Paragraph 200.

201. Denies the allegations set forth in Para9raPh 201.

1 of 1

Filed: 7/27/2020 6:39 IN CST Brule County, South Dakota 07ClV19-000071
APP. 184



AFFIDAVIT: Affidavit of Bret J. Healy Page 60 of 104

- Page 1524 -

202. D11 C the nature of the allegations SE1 forth in

Paragraph 202, VI responsive Pleading is necessary.

203. Denies the allegations set forth in Paragraph 203.

204. Denies the allegations SEC forth in Paragraph 204.

205. Denies the allegations set forth in Paragraph 205.

206. Due to the nature of the allegations set forth in
Paragraph 206, at- re spons ive Pleading is DECQSSAIY .

207. Admits the allegations set forth in Paragraph 207.

208. Denies the allegations set forth in Paragraph 208.

209. Denies the allegations set forth in Paragraph 209.

210 . Is without sufficient information t0 admit OI de1'1 the
allegations set forth in Paragraph 210.

211. Admits the allegations set forth in Paragraph 211.

212. AS to the allegations set forth in Paragraph 212:

3.. Admits that ever? agreement has E1 implied

C ovenant of 900d faith and fair dealing ; and

b. Denies that E= independent Ti?l'lT- of action exists
to complain of E breach of such C ovenant Pled
in Count III of the plaintiff? s Complaint .

213. Denies the allegations set forth in Paragraph 213.

214. Denies the allegations set forth in Paragraph 214.

215 . Denies the allegat ions set forth in Paragraph 215.

216. D11 C the nature of the allegation set: forth in
Paragraph 216, III re spons ive Pleading is IIECGSSBJFY

217 . Admits the allegations set forth in Paragraph 217.

218. Denies the allegations set forth in Paragraph 218.

219. Denies the allegations set forth in Paragraph 219.

220. Denies the allegations set forth in Paragraph 220 .
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221. Denies the allegations SEC forth in Paragra-Ph 221.

222. Due C the 1'18. ture Of the al legal: ion SECS forth in

Paragraph 222, 1'1 respons ive Pleading is necessary .

223. Denies the al legations set forth in Paragraph 223 .

224. Denies the allegations set forth in Paragraph 224.

225 . DU t0 the nature of the allegat ions set forth in

Paragraph 2251 11 respons ive Pleading is necessary.

226. Admits the allegations set forth in Paragraph 226.

227. Admits the allegations SEC forth in Paragraph 227.

228. Admits the allegations set forth in Paragraph 228 .

229. Denies the allegations set forth in Paragraph 229.

230. Denies the allegations set forth in Paragraph 230.

231. Denies the allegations set forth in Paragraph 231.

232. Denies the allegations set forth in Paragraph 232.

233. Due C the nature of the allegations set forth in
Paragraph 2331 Ell responsive pleading is IJBCESSQIY .

234. Denies the al legations S61 forth in Paragraph 234 .

235. Denies the al legations set forth in Paragraph 235.

236. Due C the nature of the al legat ions set forth in
Paragraph 2361 Iil responsive pleading is necessary.

237. Denies the allegat ions set forth in Paragraph 237.

238. Due C the nature of the al legat ions set forth in
Paragraph 238, Iill re spons ive Pleading is IIQCESSEIY .

239. Denies the allegations set forth in Paragraph 239.

240. Denies the allegations set forth in Paragraph 240.

241 . Denies the allegations set forth in Paragraph 241.

242 . Denies the allegations set forth in Paragraph 242 .
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243. Denies the allegations set forth in Paragraph 243 .

244 . Denies the allegations set forth in Paragraph 244 .

245. DU. t0 the nature of the allegations set forth in
Paragraph 245, I1 respons ive pleading is IIECGSSRIY.

246. Denies the allegations SEC forth in Paragraph 246.

247 . Denies the allegations set forth in Paragraph 247.

248 . Denies the allegations set forth in Paragraph 248.

|I\i?ii;1I IlI)?>T????

Affirmative alleges that plaintiff? s Complaint fails 12
state f claim against thi s defendant upon which relief can be
granted .

Af f irmat ively alleges estoppel; waiver ; accord and
satisfaction; failure I2 mitigate damages; failure of

cons iderat ion; and novat ion E defenses .

lilillvi??i?

Affirmative alleges the statute of limitations has expired
with respect 12 all of the causes of actions set forth bY the

plaintiff and bars any action bY the plaintiff contained in his
Complaint .

COME IMO this defendant and for her counterclaim, states
and alleges follows :

1. This defendant re-asserts if fully set forth herein all
of the facts admitted t0 in her AIISWEI and those

affirmatively alleged bY her within the LI=I11

2. Bret Healy did obtain { twenty- five percent: interest in
the Healy Ranch Partnership .

3. That interes t L'Il' obtained based upon his promise to take

over the active operation of the Healy Ranch Partnership
assets upon his graduat ion with 5;! undergraduate degree

E rom South Dakota State University.
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4. After graduat ing from South Dakota State University in

1986, Bret Healy did re turn to Healy Ranch and operated
it for F short period of time .

5. Unfortunately , the marriage Bret entered into shortly
after returning E0 the ranch did not last long, and
f 0 1 lowing Bret ' S divorce , he left the ranch to pursue
further education at Kansas State Univers ity .

6. Even after completing his studies at Kansas State
University, Bret did I10 t return t0 the ranch but instead

moved t0 Washington, D.C. to work for Senator Tim
Johnson .

7. Eventually , Bret returned to South Dakota but I f?T!Y
aga in I did not return t0 the ranch and instead lived in

Frederick , South Dakota while continuing to work for
Senator Johnson.

8. Bret did not re turn to the ranch until 2005 or 2006 and I
bY that time, he had already agreed t0 give uP his

twenty- five percent interest in the partnership and to
allow Marl? Ann Osborne C consolidate all of the

partnership? s assets into E corporation known I-lealy
Ranch , Inc- I in which he agreed C purchase 5 one?third

interest in bY entering into 51 agreement between M3-
Ann Osborne , Bryce Healy, and Bar1?Y Healy .

9. The allegations Bret Healy has made in his Complaint
about Healy Ranch Partnership being !=" ongoing entity are
false.

10. The allegations made bY Bret Healy about Healy Ranch ,
Inc . being incorporated without his knowledge and C0115 ent
5??: false.

11. During the t ime Healy Ranch Partnership existed, Bret
Healy had sole control of the assets and income

associated with that partnership and who 1 ly failed C
account C M3- A11 Osborne for a1'1 of it.

12. M8.rY Ann Osborne received 1'1 funds OI income from a1'1 of
the assets which eventual ly became owned bY Healy, Ranch ,
IIIC-1 I=Y1? though she owned r seventy- f ive percent

interest in the partnership that held those assets until
1995 when it mpl agreed those assets would be placed in
I-Iealy Ranch , InC .
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gum?
Eh? :1 SA! ii

1.3. The claims made bY Bret I-lealy that he did nOt agree C
terminate the Healy Ranch Partnership and also his
twenty- f ive percent interest in the partnership to

allow Healy Ranch , IIIC . to be created false.

14. The claims made bY Bret I-lealy that he did 1'1O know
that the land currently owned bY I-Iealy Ranch , I1'1C had
been transferred into the corporation in OI around
1995 false.

15. The allegations made bY Bret Healy in his Complaint

r=Y E rivolous and/or malicious and P2? made in bad
faith.

16. A [: resul t of Bret Healy' s frivolous and/ or malicious
claims, this def endant has suffered damage .

Hvliluu II
PEHI- fa)

17. The action commenced bY Bret Healy has been commenced
for 9 Purpose other than C obtain damages from thi s

defendant .

18. Bret Healy has commenced this action in an effort t0
keeP Healy Ranch , IIIC . from conducting business and
f rom selling propertY it OWHS

19. As i result of Bret Healy' s abuse of PIOCGSS , this
defendant has suf fered damage .

Wherefore , this def endant Pr?-ys that the Plaintiff? s
Complaint be dismissed 1.1 her merits and with prejudice; that

thi s de f endant be awarded Ti udgment [J3 her counterclaim in an
amount sufficient t0 compensate her for the damages caused bY

Plaintiff; that this defendant IGCOVEI her COSCS and
disbursements in this matter, and , in particular , her attorney? s

fees pursuant C 15-17-51; and that the COUI1; Qram; SU.C other
and further relief it deems just and PrOper under the

circumstances .

Defendant Mar)? Ann Osborne demands trial by jury.
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Dated this 23rd daY of June, 2017.

RICHARDSON , WYLY WISE, SAUC
F I-IIEB, LLP

B
AttO Ys fOI Defendant
MarY Ann Osborne

One COIIIC Street
Post Office Box 1030
Aberdeen, SD 57402-1030

Te 1 ephone NO. (605) 225-6310
E-mail: J Hieb@rwwsh . com
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I
I
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n\UI=1Nll 7:\H~??li M ll Hill] K ll ll III Kl! (0) l=]I1Hl:\ Io) ll)=1I3I1Nll):\ | I] HEALY I =73 lH=1h\ u
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STAT OF SOUTH DAKOT 1 IN C RCUIT COURT
S

COUNT OF BRULE J FIRST JUDICIAL CIRCUIT

)

B HEALY J 07CIV 17-
Plaintiff, )

J
V J AMENDED ANSVVE AND

J COUNTERCIAIM ON BEHALF OF
MARY AN OSBORNE, BRYC HEALY ) DEFEN BRYC HEALY
BARR HEALY HEAL RA C 1 BARR HEALY AND H
PARTNERSIIIP, I RANCH INC., J RANCH, INC
and ALB E ST FOX )

Defendants. )

COMES NO\ the Defendants, Bryce Ilealy, Barry Ilealy, and Ilealy Ranch, Inc?

b and through their attorney, Le Schoenbeck, and make the following Amended

Answer and C-ounterclaimz

Amended Answer

1 Each and every matter in the Veri?ed Complaint and Demand for Jury

Trial is denied, unless admitted herein.

2 The following paragraphs ?l? Admitted: 1 2 8 13- 18- 21- 36-51,

54-58, 60-62, 65-67, 71 74-76, as-ss, 9l"94, 98, 10 111- 122-123: 125-128, 130-

140, 142-144, 146 148, 150-156, 160, 165-166, 169-173, 175- 180-188, 192-194, 196

207 21 217 and 226-228.

3 The following Paragraphs ?l? Denied: 7 10- 15 1 20) 30'35, 53 63'

64 68-70, 72-73, 77 78-84, 90, 95 109-110, 124 149 157- 168, 190, 195 197-198,

201 203-205, 208-20?), 212-215: 218-221, 223-224, 220-232, 234-235, 23 23?)-

and 246-248.

1
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4 Defendants are without knowledge to admit O deny the following

P?l?gruphsz 16 85, 89 96-97, 99-101, 106-108, 129 147 161- 167 174 178- and

199-20 0

5 Wit respect to paragraph 3 it recites SOT ofthe Purposes for which the

1086 Agreement W8 entered into.

6 With respect lo paragraph 4, De make 1 qualified admission, ?

they and others worked with the Plaintiff to perform those functions set forth therein.

' Wit respect to P3 F?graphs 5 and 6 Defendants make 8 quali?ed

admission, H they believe others we involved with their mother, Defendant Osborne,

in Lh acts se forth in P?fdgluphs 5 and 6

8 VVit respect to paragraph 9 Defendant Bryce Healy denies the

allega and lhe other De[endunLs would be wiLh0ul knowledge L admi O de?y this

allegation.

9 The ullega se [orL in lhe following Paragraphs ?:lI slalernenLs of law

and imprope Fly plead: 25-29-

10 With respect lo paragraph 52; De[endanLs make { qualified admission, H

Grandmother DeL0nde VV the sole heir to all of Emmett J. Healy? property, whether

within O wilhouL lhe Partnership.

11 VVit respect to paragraph 59, Defendants admit the allegations therein,

except Lh allega Lio Lha Robe rl Healy also received { salary.

12 Wit respect to Paragraphs 103- it? inaccurate when it says that the

Plaintiff did this, H the Plaintiff \/V Just O of the P90P1 that took this action.

13 VVit respect to paragraph 121 Defendants believe that nothing i

2
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?declared,? but it i probably ?indicated.?

14 With respect lo paragraph 141 Defendants believe lhul W4 H docurnenL

Prepared b? attorney Fox

15 Wit respect to paragraph 145 Defendants won deny that three SOT

VV? shareholders at this point in time.

16 With respect lo paragraph 18 and 191 De[endanLs admit Lha [hey and

the Plaintiff both failed to maintain the meeting Minutes, and when they did, backdated

them to bring the records current.

17 No I??SpOI1 i I1?C?SS? to the following Paragraphs: 202, 206 210, 216

222, 225, 23$, 236, 238, and 245

Affirmative Defenses

l. PlainLi[[ failed lo sLal 4 claim upon which relief can be granted.

2 These Defendants assert the following affirmative defenses: accord and

saLis[a<:Li0 discharge in bankruptcy, duress, esL0ppel failure of consideration, fraud,

illegality, laches, license, Payment, release, statute of frauds, statute of limitations, and

waiver.

Counterclai ms

l. These De[endanLs incorporate by Lhi reference all of the ?:lHSW and [acts

referenced above.

2 Thul Plaintiff, Bret H did publish and make dis pardgill? cornrnenLs

about these Defendants, and about the Healy Ranch, Inc/s title to its real PTQPE

3 Plaintiff contacted Defendant Healy Ranch, lnc.? corporation, and

intentionally Pl- the Corporation in default with its lender, at 3 time when the Plaintiff

3

Filed: 7/6/2017 11:27:28 A CST Brule County, South Dakota 07ClV17-000023
Page 222 1

Filed: 7/27/2020 6:39 IN CST Brule County, South Dakota 07ClV19-000071
APP. 194



AFFIDAVIT: Affidavit of Bret J. Healy Page 70 of 104

- Page 1534 -

n\UI=1Nll 7:\H~??li M ll Hill] K ll ll III Kl! (0) l=]I1Hl:\ Io) ll)=1I3I1Nll):\ | I] lH=1I:\ u I =73 lH=1h\ u
M ll lH=1h\ IRFB u INC. Page ' of

?'35 21 officer, director, and shareholder of the Corporation.

4 A 4 resu1 of the Plainli[F s c0ndu<: lhe Defendant Healy Ranch, I nc.

interest rate W8 raised to the default interest rate OI their outstanding m0 rtg?ge

5 The Plaintiff breached his fiduciary duty to the Corporation, and its

shaneholders, by causing the Corporation?s loan to go into default.

6 The P1ainLil breached his fiduciary du he owed lo Lh C0rp0raLi0n and

its shareholders, when he published and spoke disparagingly about the Corporation, the

Defendants, and the Corporatiolfs interest in the real Pmpe rty that is titled i its l'H]T

' The Plaintiff interfered with the business expectancy and business

relalionshi p lhe Defendants have with lhe banks and other enliLies that Lh De[en<lanL

do business with, and with pmspective buye rs that Defendant Corporation would be

selling its real PI'0perly lo

8 Plaintiff intentionally disparaged the land title of the Healy Ranch, I

corporation.

1' Plaintiff has not accounted to the Corporation and shareholders for the

funds Plaintiff received during the marl) years Lh Plaintiff controlled the Corporate

assets,

Praver for Relief

VVHEREFORE Defendants Bryce Healy, Barry Healy, and Healy Ranch, 111

lTlO the Court lo

1 Dismiss Plaintiffs Complaint for naught;

2 Require the Plaintiff to make H accounting for al Corporate funds for all

yea that he W3 in control of the Corporation, and to return to the

4
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Corporation any funds he may have converted.

3 Award De[endanLs money damages in ii? an10un lo be do Le rm by { jury,

on the Counterclaims the Defendants have asserted against the Plaintiff; and

4 Awn att0rney?s fees to these Defendants, and al other damages ?PPI?0priate

for the Court to award, pursuant to SDC 15-17-

DaLe Lhi 6 day of July, 2Ol'7

SCHOENBECK LAW P

/= Le Schoenbeck
Lee Schoenbeck
/\ ttorneyjbr Defendants Bryce Healy,
Barry Healy, and Healy Ranch, 1
P.O Bo 1325
W atcrtown, S 57201
(605) 886-0010

DEFENDANTS HER EBY DEMAND A TR IAI RY JURY ON ALI. ISSUES.

CERTIFICATE OF SERVICE

L the undersigned, hereby certify that have served 3 true and correct QOP of
Amended Answer and Counterclaim O Behalf0fDefendants Bryce H ealy, Barry
Healy, and Healy Ranch, Inc? OI the following:

Steven D Sa ndve
11 East May Street
Beresford, S 57005
Attorney for Plain???

J ack H Hieb
Richardson, Wyly, Wise, Sauck & Hieb
P.O Bo 1030
Aberdeen, S 57402
Allurneyjbr Defendants Os borne and Heuly Purlnership

5
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Kara C Semmler
May Adam, Gerdes & Thompson LL
P.O Bo 16
Pierre, S 57501-0160
A ttorney jbr Defendant Fox

via Odyssey Lhi 6 day of July, 20l'7
SCHOENBECK mw, P

/= Le Schoenbeck
Lee Schoenbeck
/\ ttorneyjbr Defendants, Bryce Healy,
Barry Healy, and Healy Ranch, 1
P.O Bo 1325
W atertown, S 57201

6
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WARRAN nman

Delonde H68]- 3 single PQYSO of Pukwana , Brule Coun?yvState of South Dakota , for and in consideration of other G?od andvaluable considexticm and the S\ll of ON Dollars, GRAN'1?(S)CONVEY (S) AN wAR11ANT( TO Bret Healy, of R # BO 151Pukwana , South Dakota 57310, P.Ov| th following described realestate in the County of Brule in the State of South Dakota:

See attached Exhibit for description .

Exempt from Transfer Fee.

Dated this ?11? C18 of January 1 l989..

Del0n(%e Healy

State of South Dakota:
:$S

Cmunty of Brule >

O this the M day of January 7 1989, before 111 theundere: igned officer, personally appeared , Delonde Healy, B single
person, known to IR OI satisfactorily proven to be the personwhose 218.1 is subscribed to the within instrument and
acknowledged that she executed the 5811 for the purposes therein
contained .

I2 Witness whereof I hereunto set m hand and official seal.

2'
P5513].

/% _

Notary P blic, South D Ema?
M C exp- 2 45: 52:?-?-~

N
_i'l_..%

Q
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EXHIBIT ?I' WARRAN DEE

Lots 011$ TW and Three and the East Half of the Norteast Quarter and the Northeast Quarter of the NmrthwestQuarter of Section Twenty-Two; Lots TW Three, F011 andFive and the Northwest Quarter of Section Twenty -Three;all that Part of the Northwest Quarter lying north of?Eh right~of?way of the Chicago? Milwaukee 8 St, PaulRailroad in Section ?I?wen?cy--5 all in Township OneHundred Four North , Range seventy: West of the 5th P.N?. IBrule county: South Dakata , containing 63'Y.83 GCITTAO OI less accnrding to government SUEVBY
Lots one 1 TW9 Three , Four and Five; and the South Halfof the Northeast Quarter; the North Half of the South?east Quarter; the Southeast Quarter of the S outheasi:Quarter : iifld the Southeast Quarter of the NorthwestQuarter all in Section Seventeen; and the East Half ofSection Twenty; and the North Half and the SoutheastQuarter of section 'Z?wenty-Nine all in Township OneHundred Four North, Range seventy , West of the FifthPQM Brule county I S outh Dakota .
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\ LARSON, SUNDALL, LARSON, SCHAUB & FOX, P.C.
Layers an Counselo

HE C SUN
ROB R SCH P. B [8
ALB STE F KENN S 575

[6 369-

P. B 5 Foun 19
CHAMBE S 573 M- Shar 1888-

(6 734- JO w LAR m

-\ January 15 2008 CA F F

BRET HEALY

PO BOX 167

PUKWANA SD 57370-0167

BRYCE HEALY

819 CHERRY DR.

PIERRE SD 57501

Dear Bret 8: Bryce:

l'? Swanson

Enclosed is E cOP of the Agreement with Swanson and 3 COP of the

letter I S0t from Dave Larson. 1 was told theY have sent the check to Bryce. I HI
going t0 PIESLIIII that happened unless Bryce O Bret call TH and says it did not

happen.

If Y0u have questions about this O want I11 to follow uP? please call.

Sincerely y0urS,

ASF/pll

Enclos
CO o Agreeme
CO o Dav Lars Lett

Filed: 7/27/2020 6:39 IN CST Brule County, South Dakota 07ClV19-000071
APP. 202



AFFIDAVIT: Affidavit of Bret J. Healy Page 78 of 104

- Page 1542 -

Larson Law PC

13 S Mai ~P.O. Bo 13
Chamberla S S73

hon 605.234-
David Larson

P
Fa 605.234-

W ema d1arson@wcenet

14 Ianuary, 2008

Mr. Albert Steven Fox

PO Box 547

Chamberlain, SD 57325

1'? Healy / Swanson

Dear Steve:

Enclosed is 3 COP of the signed agreement.

Iames told 1'I' that he sent the checks directly to the Healys for the weed control

and rent.

/A4 7

Larson

DJL/jmf

Enc
Agreem COP

CQP
jame Swanso
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AGREEMENT

Parties:

Healy Ranch, H partnership Owners
Brett Healy

Barly Healy

Bryce I-Iealy

PO Box 167

P ukwana SD 57370

Iames Swanson Tenants
David Swanson

24839 346 Avenue

Pukwana SD 57370

Recitals:

1 Owners BI the OWI'1? of the real estate described OI Exhibit //Au attached
and incorporated herein b this reference.

2 Tenants separately rented the agricultural ground, and the house and
buildings located Ol' the above described p1'0p?? F

3 Owners have given notice U their intent t0 terminate the lease and IESLIIII
pussussiun umier ti1c; O\/V op-?1 mi-

4 The parties acknowledge that certain issues and disputes have arisen between
them which the parties desire to resolve and settle in an amicable manner
according ? the terms SE forth in this agreement.

Considemtion:

The consideration for this agreement is the P'?11'fy' mutual covenants and
agreements set forth herein.

?;:::
/~.

.7? '- :7

\,(\ *c;'/' ?
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Items 0fAgreeme11 t:

1 Tenants shall be permitted { remain in peaceful possession of the
a gricultural land until midnight, December 31, 2007, at which time they shall
peacefully surrender the 53111 It is agreed that the rent has been Paid in full to
that date.

2 Tenants shall be permitted to remain in peaceful possession of the house and
building site until completion of the house being built b James Swanson but 1'1
later than April 1 2008, at which time tenants will peacefully surrender
possession of the SEIIII Rent for the house and building site has been Paid to the

date of January L 2008, atter that date the rent shall be increased t0 $400 Per
month.

3. Tenants agree T return possession of the house in the condition it W3 at the
commencement of the lease ordinary W83 and aging excepted.

4. Tenants agree { reimburse Owners in the amount of $3,811.73 for weed
Spraying performed b the Owners during Tenants occupancy of the prOP@1't

5. Each Party will Pa)? their OV attorneys fees.

6 THE PARTIES EACH MUTUA LLY AGREE TO RELEASE THE OTHER
FROM ANY ALL CLAIMS, OF WHATEVER TYPE OR NATURE, IN ANY
MANNER ARISING PRIOR TO THE PARTIES EXECUTION OF THIS
AGREEMENT, WHETHER KNOWN OR UNKNOWN, DISCLOSED OR
UNDISCLOSED, IT BEING THE PARTIES? INTENTION TO FULLY AND

FOREVER RESOLVE ALL ISSUES BETWEEN THEM BY THIS AGREEMENT
AND EACH EXPRESSLY AGREES NUT '10 ERIN G SUIT OR ACTION
AGAINST THE OTHER FOR ANY SUCH CLAIMS.

Owners HEALY RANCH

Date: L 1 M3
W5

Q

?4

General Partner

Date:
/J AM ?a M14

Bret Healy
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.J'QN*23?E 13:48 FROM 1 68 E2 581 TD: 73 565 P.1/1
Bl/B3./205 14:3 595-734- |7ARS LA OF-?F PA B5/6

Date: I
~~/ -05

'/A

Barry Heal

Date: /~ J 03

Bryce I

Tenants

Date: [;l1._~__-

BIK Swan?ori

Date:
tLt LIPQ8

Q?? MW

David Ejwanson
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I
I

51 Eli 7
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Ma V MelerheV1 To \/ Mcncrh
Cli Sarg

Patri J Glovggg LLP Ralei Hanim
ATTORNEYS AT LAW Christop J Hea

PATRI J GLOV
patricI'c@meierhenryla Sabri Meierhe

Of

J 5 20 I 8

Bret Healy
PO Box 731
Chamberlain, SD 57701

RE: I995 Deed

Dear Mr, Healy:

I did SOIII research on statute of limitations Z to the 1995 deed issue. I have enclosed 8 2013
South Dakota Supreme Court C3S that deals with the statute of limitations concerning
marketable title to p1'0p?l'ty While the enclosed CG deals with easements, the highlighted
language on timing for baxring claims should hold through I your 1118,1

If I?m reading this C21 correctly, you have until March 13 2018 ? ?le YOu notice of claim of
interest under SDCL chap 43-30. It will need to be signed 11 Y01 under oath, and ?led for
record with the Brule County Register of Deeds before the end 23 Year has TLI I will Put
together ' PTOP6 notice of claim of interest for Y01

Let H1 know if Y0 have any questions.

Sincerely Y0urs,

MEI Y SA N P 1

P trick J. love?

% ?

PJG/saw
Enclosure

3 1 Sou Philli Aven Slou Fall Sou Dako 5 10
(te 605-336- (fa 605-336-

Www.rneierhenryla

wi arm/' Izw1 i $01 Dako .?\' Dakn Nelwc/ .\linnes an Iow
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#26583-a-GAS

2013 S.D. 86

IN THE SUPREME COURT
OF THE

STATE OF SOUTH DAKOTA
? ? ? ?

DALE E. SPRINGER, DOROTHY
M. SPRINGER, ROGER A. SPRINGER
and DANIEL L. SPRINGER, Plaintiffs and Appellants,

V

ANDY CAHOY, Defendant and Appellee,

and

DONALD L. MCCLUNG, 8_ Trustee of the
Donald L. McC1ung Trust, LEONARD M.
MCCLUNG, 8_ Trustee of the Leonard M.
McClung Trust and ALL OTHER PERSONS
UNKNOWN CLAIMING ANY RIGHT, TITLE,
ESTATE, LIEN OR INTEREST IN THE
COMPLAINT ADVERSE TO PLAINTIFFS?
OWNERSHIP OR ANY CLOUD ON
PLAINTIFFS TITLE, Defendants.

? ? ? ?
APPEAL FROM THE CIRCUIT COURT OF

THE THIRD JUDICIAL CIRCUIT
CLARK COUNTY, SOUTH DAKOTA

? ? ? ?
THE HONORABLE RONALD K. ROEHR

Judge
? ? ? ?

GARY W. SCHUMACHER
Wilkinson & Wilkinson
DeSmet, South Dakota Attorneys for plaintiffs

and appellants.

GORDON P. NIELSEN
DAVID A. GEYER of
Delaney, Nielsen & Sannes, PC
Sisseton, South Dakota Attorneys for defendant

and appellee.
? ? ? ?

CONSIDERED ON BRIEFS
ON AUGUST 27, 2013

OPINION FILED 12/04/13
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SEVERSON, Justice

W1- Dale Springer, Dorothy Springer, Roger Springer, and Daniel Springer

(sprin gers) OWI 3 landlocked parcel of land and have brought suit claiming an

implied easement OVG Andy Cah0y?s land. On June 24, 2011, the Third Circuit

Court concluded that an easement implied from prior 1.15 existed. We disagreed,

Springer U Cahoy, 2012 S.D. 32, ? 11, 814 N.W.2d 131, 135, holding that ?Sprin gers

failed to present clear and convincing evidence of an easement implied from prior

>> Id. We reversed and remanded. Id. On remand, Springers argued for 3

COI'I1I'I1 law implied easement by necessity. On November 26, 2012, the circuit

court found the requirements for an implied easement by necessity were not met.

And GVQ if the requirements were met, the circuit court found relief must be denied

based OI South Dak0ta?s Marketable Title Act (SDMTA) and Springers having an

adequate remedy at law. We affirm the circuit court OI the ground that SDMTA

bars Springers? COI'I1I'I1 law implied easement by necessity claim.

Background

W2- Sprin gers and Cahoy OWI adjacent forty-acre parcels of land in Clark

County, South Dakota. Lester Harrington owned these parcels in their unity 8_ an

eighty-acre parcel from 1947 to 1967. On October 13, 1967, Harrington split the

parcel into two by deeding the east forty 8_CI? to his SOI George Harrington and the

West forty 8_CI? to his daughter Lylia McClung. In 1989, George Harrington

conveyed his east parcel to Marilyn Swanson, Who subsequently conveyed the land

to Sprin gers OI May 29, 2008. In 2004, Lylia McClung conveyed her West parcel to

.1.
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Donald and Leonard McClung, Who subsequently conveyed the land to Cahoy OI

November 26, 2007.

W3- From 1967 until 2007, the two parcels were owned separately but

rented by OI1 person and operated 8_ 3 unit. The land is primarily agricultural in

nature, bordered by Game, Fish and Parks land to the north (currently underwater

8_ 3 Part of SW an Lake) and private land to the east and south. Cah0y?s West parcel

has QCCG to 3 public road, While Springefs east parcel does not. As 3 result,

starting in 2008, Springers crossed Cah0y?s West parcel in order to QCCG their land.

W4- There is I1 Written document, either recorded O unrecorded, granting

the east parcel an easement 8_CI?O the West parcel. Furth er , there were I1

established paths through Cah0y?s P1"0pe1"ty In an attempt to stop Springers from

crossing his P1"0pe1"ty Cahoy P1- uP I1 trespassing signs in the Spring of 2008.

Then in 2009, Cahoy locked the gates that provided QCCG to his West parcel,

effectively blocking Springers from entry. Now barred from entry, Springers

commenced 3 quiet title action OI December 21, 2009, claimin g an implied easement

OI Cah0y?s parcel.

W5- First, Springers argued for an implied easement from prior HS6 The

circuit court found that an easement implied from prior HS existed but limited the

1.15 to agricultural ingress and egress during the Spring and fall by seventy

horsepower equipment O less using ?flotation? tires. The easement route, PF0p0sed

by Sprin gets, meandered thr ou gh Cah0y?s land. Both parties appealed. We

reversed the circuit c0u1"t? decision OI the disp ositive is sue of Whether there W8_ an

easement implied from prior HS6 Springer, 2012 S.D. 32, ? 11, 814 N.W.2d at 135.

.2.
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Because the circuit court ?did not find that there W8_ 3 historical HS of Springefs

PF0p0sed trail that W8_ S continuous, obvious, and visible to make it an apparently

permanent easement at the time of ? W held that ?Springers failed to

present clear and convincing evidence of an easement implied from prior >> Id.

W 10-1 1 We remanded the C35 to the circuit court. Id. ? 11.

W6- On remand, Springers argued for 3 COI'I]l'I1 law implied easement by

necessity. The circuit court found three sep arate grounds that prevented Sprin gers

from being entitled to an implied easement by necessity: (1) the ori gin al grantor did

not retain ownership of any land bordering the east parcel, thus the requirements

for an implied easement by necessity were not met, (2) an adequate remedy at law

barred equitable relief, and (3) SDMTA barred the action because the S6V6I?8_I1

occurred in 1967, outside the Act?s tW enty-two Year provision. Springers appeal.

Standard of Review

[W-1 We review the circuit c0u1"t? conclusions of law under the de IIOV

standard and findings of fact under the clearly GITOIIGOI standard. Eagle Ridge

Estates Homeowners Ass ?n, U Anderson, 2013 S.D. 21, W 12-13, 827 N.W.2d 859,

864-65 (citations omitted). A finding is clearly GITOIIGOI When, after reviewing the

entire record, W are left With 3 ?definite and ?rm conviction that 3 mistake has

been committed. The credibility of the Witnesses, the import to be accorded their

testimony, and the Weight of the evidence must be determined by the trial court,

and W giVe due regard to the trial c0u1"t? Opp ortunity to observe the Witnesses and

examine the evidence.? Id. (internal quotation marks and citations omitted).

.3.
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Analysis

W8- ?The COI'I1I'I1 law recognizes two types of implied easements:

easements by necessity and easements implied from prior >> Thompson U E.I. G

Palace Mall, LLC, 2003 S.D. 12, ? 11, 657 N.W.2d 300, 304. Springers seek 3

COI'I1I'I1 law implied easement by necessity after failing to obtain an easement

implied from prior HS6 An implied easement by necessity << O when 3

grantor COIIVG to another an inner portion of land surrounded by lands owned by

the grantor O the grantor and others. Unless 3 contrary intent is manifest, the

landlocked grantee Will be entitled to have 3 ri ght-of-W ay 8_CI?O the retained land of

the grantor for ingress and egress >> Id. The necessity for QCCG OVG the g1"ant01"?

land must have arisen at the time of S6V6I?8_I1 in addition to 3 present necessity.

M agn uson U Cossette, 707 N.W.2d 738, 746 (Minn_ Ct. APP- 2006; Cobb U

Daugherty, 693 S.E.2d 800, 808-09 (W. Va. 2010); S8 Thompson, 2003 S.D. 12, ? 13,

657 N.W.2d at 305. See generally 25 Am. Jul". 2d Easements and Licenses ? 35

(2013)-

W9- In order to determine Whether there W8_ 3 necessity at the time of

S6V6I?8_I1 the circuit court found that it must trace back to the date of the unitary

pa1"cel?s S6V6I?8_I1 The circuit court concluded that because it had to trace back

I'I1OI than tW enty-two years to the land S6V6I?8_I1 in 1967, any claim created by

that S would be barred by SDCL chapter 43-30, also known 8_ South

Dak0ta?s Marketable Record Title Act (SDMTA). We agree.

[?H10. South Dakota?s Marketable Title Act

.4.
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[?H11. The South Dakota Legislature instituted SDMTA in 1947. Currently,

SDCL chapter 43-30 QIICOITIPQSS SDMTA. The stated legislative Purpose of

SDMTA is to ?simp1if[y] and facilitat[e] land title transactions by allowing p6I?SOI1

to deal With the record title 0Wne1"[.] SDCL 43-30-10. SDMTA furthers that

Purpose by ?eXtinguish[iI1g] ancient title claims and defects[.]? Tvedt U Bork, 414

N.W.2d 11, 13 (SD. 1987). Collectively, SDMTA functions 8_ 3 curative act, 3

recording 3_C and 8_ 3 statute of limitations. See Wichelman U M essner, 83 N.W.2d

800, 816 (Minn_ 1957).

[?H12. When interpreting the statutory language of SDMTA, << begin With

the plain language and structure of the statute.? Magellan Pipeline C0., LP U S.D.

Dep ?t ofRevenue & Regulation, 2013 S.D. 68, ? 9, 837 N.W.2d 402, 404 (quoting In

V Pooled Advocate Trust, 2012 S.D. 24, ? 32, 813 N.W.2d 130, 141)- ?When the

language in 3 statute is clear, certain, and unambiguous, there is I1 I?68_S for

construction, and this C0u1"t? only function is to declare the meaning of the statute

8_ clearly expressed.? Id. (citation omitted).

W13] First, SDCL 43-30-1 sp eci?es Who is entitled to have marketable

record title:

Any person having the legal cap a city to OWI land in this state,
Who has an unbroken chain of title to any interest in land by
himself and his immediate O remote grantors for 3 period of

tW enty-two years O longer, and is in possession of such land,
shall be deemed to have 3 marketable record title to such

interest,

Sprin gers have not disputed Cah0y?s chain of title O his possession of the West

parcel. A150, Springefs have not raised Cah0y?s chain of title O possession 8_ an

issue. Therefore, Cah0y?s marketable record title of the West parcel is not disputed.

.5.
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[?H14. Then, SDCL 43-30-3 limits the interests, claims, O charges that may

be brought against that marketable record title:

Such marketable title shall be held by such person and shall be
taken by his SHCCQSSO in interest free and clear of all interest,
claims, and charges Whatever, the existence of which depends in
Whole O in Part up on any 3_C transaction, event, O omission
that occurred tW enty-two years O I'I1OI prior thereto, Whether
such claim O charge be evidenced by 3 recorded instrument O
otherwise, and all such interest, claims, and charges affe ctin g

such interest in real P1"0pe1"t shall be barred and not
enforceable at law O equity, unless any person making such

claim O asserting such interest O charge shall, OI O before
tW enty-three years from the date of recording of deed of

COI1V6y8_I1 under which title is claimed, O OI O before J uly 1
1958, Whichever event is the latest in point of time, ?le for
record 3 notice in Writing, duly verified by oath, setting forth the

nature of his claim, interest, O charge; and I1 disability I10
lack of knowledge of any kind OI the Part of anyone shall

operate to extend his time for ?ling such claim after the

expiration of tW enty-three years from the recording of such deed
of COI1V6y8_I1 O OI1 Year after J uly 1 1957, Whichever event is
the latest in point of time.

W15] In this case, Lester Harrington severed his parcel of land into two

separate parcels in 1967. The S6V6I?8_I1 left the east parcel Without an QCCG to 3

public right of Way- Sprin gets, With I1 public access, eventually claimed 3 COI'I1I'I1

law implied easement by necessity OVQ Cah0y?s West Pa1"cel.1 Sprin gets? initiated

their claim in 2009. But their clainfs existence depends OI an act that occurred in

1 Sprin ge1"?s claim of an implied easement by necessity is Within the expansive
definition of the << - barred?, by SDMTA stated in SDCL 43-30-11:

The claims hereby barred shall I'I169_ any and all interests of

any nature Whatever, how ever denominated, Whether such
claims are asserted by 3 person sui juris O under dis ability,
Whether such person is, O has been Within O Without the state,
and Whether such person is natural O corporate O private O

governmental.

.6.
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196 7?the S6V6I?8_I1 and COI1V6y8_I1 of land that created the alleged necessity.

Forty-two years separate the act in 1967 that created the alleged necessity and

Sprin gets? claim in 2009. According to SDCL 43-30-3, marketable record title is free

from claims that exist upon any act that occurred tW enty-two O I'I1OI years prior to

the claim against marketable record title. Consequently, Cah0y?s marketable

record title in the West parcel is free from Springers? COI'I1I'I1 law implied easement

by necessity claim.

[?H16. Sprin gers argue that their claim is not barred because their

transactions that acquired the east parcel occurred Within tW enty-two years. But

their a1" gument misinterprets and misapplies SDMTA. SDMTA applies to any

claim based in ?whole O in Part upon any act that occurred tW enty-two years O

I'I1OI prior the1"et0[.]? SDCL 43-30-3 (emphasis added). Because Springers? claim

depends upon the initial S and COI1V6y8_I1 that occurred in 1967, which is

outside of the tW enty-two years provision, SDMTA bars their claim.

[?H17. SDMTA also functions 8_ 3 recording act in that it provides 3 method

by which an OWIIQ may pI?6S6I?V their claim O interest. SDCL 43-30-3 pI?6S6I?V6 3

claim O interest if notice is recorded << O before tW enty-three years from the date

of recording of deed of COI1V6y8_I1 under which title is claimed[.]? In this case,

Sprin gers claim title under 3 COI'I]l'I1 law theory of implied easement by necessity.

The 1967 Warranty deed that created the landlocked parcel created the claimed

necessity. Therefore, the 1967 Warranty deed is the ?deed of COI1V6y8_I1 under

which title is claimed.? See SDCL 43-30-3. The 1967 Warranty deed?s ?date of

recording? is February 26, 1975. See id. S0, Springers O their predecessors were

.7.
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required to record 3 notice in Writing setting forth the nature of their claim OI O

before tW enty-three years from February 26, 1975. Springers, how ever, have

provided I1 evidence of 3 recorded notice satisfying those requirements. The notice

provision of SDCL 43-30-3, therefore, did not PIGS Springers? claim.

W18] The Florida Supreme Court faced 3 similar issue in H & F Land, Inc.

U Panama City-Bay Cniy~ Airport & Indus. Dist. , 736 S0. 2d 1167 (F1a 1999).

There, 3 COI1V6y8_I1 in 1940 caused 3 small piece of land to become both Water- and

landlocked. In 1992, H & F acquired the small piece of land. In 1996, H & F filed 3

lawsuit asserting 3 COI'I]l'I1 law Way of necessity. Fifty-six years separated the

creation of the Way of necessity in 1940 and the lawsuit in 1996. The Florida

Supreme Court stated F101"ida?s Marketable Record Title to Real Property Act

(FLMTA) functions much like 3 statute of limitations requiring ?stale demands to

be asserted Within 3 reasonable time after 3 C8_U of action accrued.? Id. at 1176

(citation omitted). In other Words, 3 claimant of an easement O their predecessors

had to ?le 3 claim for 3 COI'I1I'I1 law easement of necessity Within the prescribed

period in order to pI?6S6I?V the easement from extinguishing under FLMTA. Id.

The Florida Court found that I1 easement W8_ recorded, S FLMTA extinguished H

& F?s claim of 3 common-law Way of necessity. Id.

[?H19. We agree With the Florida Court, in that SDMTA also functions much

like 3 statute of limitations requiring stale demands to be asserted Within an

SDMTA-de?ned period. In this case, like in H & F Land, I1 easement O claim W8_

filed for notice Within SDMTA?s statutory period. Therefore, SDMTA effectively

.3.
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extinguished Springers? claim of 3 COI'I1I'I1 law implied easement by necessity? See

3 Patton & Palomar OI Land Titles ? 563 (2013) (stating Marketable Record Title

Acts may e Xtin guis h COI'I]l'I1 law Ways of necessity); Larson U Hammonasset

Fishing Ass?n., Inc-, 1996 WL 156014, at *3 (Conn. Super. Ct. 1996) (stating that the

Marketable Record Title Act would have extinguished the plaintiffs? right of Way

because the plaintiffs and their predecessors had failed to ?le 3 notice pursuant to

the provisions of the Act) aff?d, 688 A.2d 373 (Conn. APP- Ct. 1997).

Conclusion

[?H20. We hold that SDMTA bars Springers? claim of 3 COI'I1I'I1 law implied

easement by necessity because it depends in Whole O in Part upon the initial

S6V6I?8_I1 of the land that occurred tW enty-two years O I'I1OI prior to Sprin gets?

claim OI Cah0y?s marketable title . A150, Springers O their predecessors in interest

did not pI?6S6I?V their claim by recording it Within SDMTA?s statutory period.

Accordingly, W affirm the circuit court OI the ground that SDMTA bars Sprin gets?

action. Because this holding disposes of the ultimate issue of Whether Springefs

are entitled to an implied easement by necessity, W need not address the other

issues.

[?H21. GILBERTSON, Chief Justice, and KONENKAMP, ZINTER, and

WILBUR, Justices, COIICH

2. The record shows that Sprin gers did not seek 3 remedy under SDCL chapter

31-22, which provides 3 ri ght to QCCG from an isolated tract to 3 highW ay-
Since the issue has not been raised, W do not address the potential
applicability of this remedy. See Blanton U city of Pinellas Park, 887 S0. 2d

1224 (F1a 2004) (holding that FLMTA does not apply to e Xtin guis h 3 valid
claim to 3 statutory Way of necessity).

.9.
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. Ma V MeierheMeieli
Va Todd V.

Cli Sarg
Patri J Glovgxggg LLP Ralei Hansm

ATFORNEYS AT LAW Christop J 1-

PATRI J G1
Sabri Meierhepatrl'ck@meierhenryluw

Of

January 19 2018

Sent via electronic mail only
Bret Healy
PO Box 731
Chamberlain, SD 57325

RE: I 995 Deed

Dear Mr. Healy:

Pursuant I0 OU phone conversation yesterday, ? con?ict of interest with Dakota Homestead Title

Insurance Comp?I1 will arise in this I?I1?UI Given the extremely short period of time that 3/O
have to ?le y0Ll Notice of Claim of Interest for the affected pr()p6ITy have drafted the same
and enclosed it with this letter.

To be clear, 01 of?ce will IIO be ?ling the Notice of Claim of Interest O Y0ur behalf. It is
highly recommended that Y0u have Y0ur HE attorney review the Notice of Claim of Interest
prior to ?ling the same. Additionally, 011 ?rm will 1'1 be representing Y0u in any action
following the ?ling of the Notice of Claim of Interest.

would recommend contacting 116 counsel 3. S001 3. possible ? continue this action. Here BI
5011 I18.1?[ of Pmperty lawyers in this Elf? that might be able to help?

Eric Kerkvliet
Lynn, Jackson, Shultz & Lebrun, P.C.
110 N. Minnesota Avenue, Ste. 400
PO Box 2700
Sioux Falls, SD 57101
605.332.5999

David Rezac
Davenpo?, Evans, Hurwitz & Smith LLP

206 W. 14 Street
PO Box 1030
Sioux Falls, SD 57101-1030
605.336.2880

Let I'I1 know if Y0 have an questions.

3 5 Sou Philli Aven Siou Fall S Dako 571
(le 605-336- (fa 605-336-

www.rneierhenryla

wil mm:- I i Sn Dako /'\/1 Daka Neln'a. /l'linm> m I 0
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Sincerely yOUI'

MEIE R SARG T L

1
/"

Pa I Glover

PJG/saw
Enclosure
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NOTICE OF CLAIM OF INTEREST

STAT O SOUT DAKOT )
S

COUNT O BRUL )

BRE HEALY bein ?rst SWO O oath depose an SHIT

1 Tha h ha ful knowledg of al fact state herein

2 Tha h make thi Notic of Clai of pursuan t an i conformit wit SDC ? 43-30-

3 Th lan affecte b thi Notic of Clai of i follows

The Northwest Quarter; the Northeast Quarter; and th Southeast Quarter of Sectio
Twenty-Nine;

Lot One TW Three, Four and Fiv and th Sout Half o the Northeast Quarter; th
North Half o the Southeast Quarter; the Southeast Quarter o the Southeast Quarter; and
the Southeast Quarter of the Northwest Quarter of Sectio Seventee excep 3 parcel o lan
locate i the Southeast Quarter of th Northeast Quarter and the Northeast Quarter o th
Southeast Quarter o Sectio Seventee > recorded i Warranty Dee recorded b
Micro?lm N0 93-

The East Half o Sectio Twenty excep Lot Three and Four;

Lot Three, Four and Fiv and th Northwest Quarter excep Lot IHI and excep Lo RH-
Sectio Twenty-Three;

Lot One Two Three; and the East Half of the Northeast Quarter; the Northwest Quarter o
the Northeast Quarter and the Northeast Quarter o the Northwest Quarter, Sectio
Twenty-Two;

Al of that Part o the Northwest Quarter lyin North o the right-of-way o th Chicag?
Milwaukee and St Paul Railroad i Sectio Twenty-

Al located i Township On Hundred Four North, Range Seventy Wes of the Fift P-M-
Brul County, Sout Dakota (les rights o wa of record).

4 Th natur of th clai i tha g certai Warrant Dee date Marc 12 199 an recorde wit th Brul
Count Registe of o Marc 13 199 b Micro?lm No 95- i no valid Pursuan t th J
25 198 Agreement whic i attache hereto Delond Heal transferre al he interes i th Heal
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Ranc Palmershi K Bre Healy Thus H th tim of Warrant Dee W8 signe an ?led, Bre Heal

W3 I Partne i th P?ITl'l8l'S an DeL0nd Heal W8 no F partner S Warrant Dee i no Par of
th ordinar COU of th Partnershi busines an W8 no authorize b th othe partner of th
partnership Additionally th transfe of th Pfopen describe abov W2 !l0 give fo valu an th
transfere kne Delond Heal lacke authorit I bin th partnership

Date thi da of January 20 8

B
Bre Heal

STAT O SOUT DAKOT )
IS

COUNT O BRUL J

O thi th da of January 2013 befor me th undersigne of?cer > Notar Public personall
appeare Bre Healy know 1 H O satisfactoril prove t b th perso whos Tlil i subscribe I th withi
instrumen an acknowledge tha h execute th sam fo th P?- therei contained

I witnes whereof hereunt se m han an of?cia seal

Notar) Public Sout Dakot
M) commissio expires
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AG

This is an aqreement between Delonde. Healy and Harv TH

Healy, the remaining partners of Healy Ran ch Partnershin ??l Bret

J. I-Iealy.

WHEREFOR Robert Healy recently passed away r leavinq all

that he had to his wife MEII Ann Healy, wh i ch would include any

interest in the partnership, and

WHEREA all parties wish X terminate any and all mrevious

partnership agreements , and

WHEREA all parties wish C take action that wou 1. Helm

preserve the Heal)? Ranch 71 an enitity 50 that it may be passed

D to future qenerations of the Healy Family: and

THEREFORE it is the desire of Delonde Healy, MafY .- H'=.a1

and Bret Healy to make the following aqreement .

I.

A11 parties acknowledge that they have ?hai the rn.>n0r1;u?.\it\

t0 obtain independent leqal counsel and/or t0 consult W i wh 0

EVE] they desire concerninq this agreement and that i?@ enter

into this aqreemen-L with the intent that i ?nin? D01 Qn1 them-

selves 1 but also their heirs and assiqns and that this aqrmement

terminates any and all previous partnership anrezex-1ez1t.q

II.

A B full and complete liquirrlation of her 25 interest in

Healy Ranch Partnership and any z- r.vwe her i'r1c'livid!nl Ly \;v

Robert He.-nly OI MaIY Ann Healy, Delon?e He"- 5:56.1 1:=.c~=:i the

1
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z

following benefit-s for ten years .

a) $300 .00 per I?-

b) The right 11 live at 1' cost O the Healy
Ranch in E home wh i ch she currently occupies .
All major upkeep O the home will he the

responsibility of th e Healy Ranch entity. If
Delonde Heal}/' s children unanirncausly aqree
that she is H longer able ? C<':\I for
herself, than such rights shall terminate.

c) Insurance, ( includ ing a\1tO1 premises liability
and property but excluding health insurance) ,

utilities (which are 11 be limited 12 fuel
oil, water and electricity) , and such Droduce

OI meat E she shall need and 3S ghiill be
produced on the farm.

III .

In return for the above set out benefits , Delonde Healy

shall release all title and interest she has to the Partnership

assets F- of December 31, 1985 I this being 5 complete writing of

5 prior Ioial ?aqr?ement betweeh ~ th?-2' fJ'arii'i'e's .'

IV.

A SOO 8S is possible all parties will sign any - all

documents C implement this agreement and t0 JIGTHO Delonde Healy

from th e Partnership loans_ It is the intent of this a?reement

and the parties that Delonde Healy 11 longer be liable for .3

debts of the partnership from the date of this aqreement . Healy

farm operations, Mary Ann Healy and Bret I-Iealy, aqree to hold

Deloncle Healy harmless and indemni fy her O all partnershiw

debts , claims and liabilities regardless of wh e th e such debts ,

claims and liabilities are HO known , includinq claims against

Delonde Healy based \J\_"J her C7\ fault or neqliqence .

2
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V

If at any time, Delonde Healy should ITIO from the farm-

Stead, she wi11 lose whatever benefits She would have received

from living on th? farmstead including the insurance, utilities

and like benefits B set out in Section II b & C above, although

the ?cash Payment B set out in Section II 6. shall continue .

VI

The Payments and the right to live OI the farm free and

receive the other benefits 35 otherwise set out herein shall

exist for E maximum of ten years and ten years on1Y from this

date. At the end of that period if the parties can agree, ar-

rangernents for L15 of the home and other such benefits to Delonde

C51 be made at whatever terms the parties agree to.

The cash Payment due Delonde Healy shall be Paid b? the

Healy Farm operation as long E it shall exist whether 8

partnership, corporation OI other legal entity. If 3 majoritY ?r

the assets of the Healy farm operation th r 0 ugh whatever legal

entity it operates , E11 transferred OI sold, then B amount shall

be placed in ESCITO sufficient t0 fund th? remaining BRIOLI

owing under Section II a)- at a financial institution 5PProved b

Delonde Healy. If the farm operation Shall C8558 to exist in

such B w6 E the amounts owing Delonde Healy under II a) CEl?11'

be Paid then such cash Payments E shall remain will he P- by

MEU Ann H?E1y personally.

The right 11 live in the home, and the other benefits 85 set

out in Section II b ? C above shall exist for ten years unless

3
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the Healy farm operation
whether H partnership, corporation, O

al?1 other legal entity shall C3658 to exist at which time such
benefits will terminate.

VII.

De londe Healy agrees that in the C556 O: her death, the
Payments to her, the 115 of the home and all the other benefits
shall terminate immediate ly . Delonde Healy's interest if any r

in the farm partnership and a1'1 debt owed Delonde Healy b
RObE!ft Healy or Mary Ann Healy shall terminate upon Delonde
Hea1y's death.

VIII_

It is the intent of all the parties that any interest of
Delonde Healy in the Healy Ranch partnership b the terms of this

agreement be Completely transferred directly to Bret Healy
effective with the date of this agreement because he shall be the

person responsible for the operation of the business and the

Payment of all the benefits hereunder 61 1on9 E the operation

exists.

IX.

All parties admit t0 having received 5 full and complete

disc losure of the assets and the debts of the Healy Farm Par1;ner?

shiP G of the date of Robert Healy's death, November ll, 1985.

X

All parties agree that this is : full and complete
agreement

between them and that this supersedes and terminates

a?Y and all prior partnership agreements . If any agreement ?

4

Filed: 7/27/2020 6:39 IN CST Brule County, South Dakota 07ClV19-000071
APP. 226



AFFIDAVIT: Affidavit of Bret J. Healy Page 102 of 104

- Page 1566 -

modify this should QVG be made, it must be done in writing and

siqned b both parties.

Dated this
%day

of January r 1986.

F{w1c?(v

Delonde Healy
ii/5%

Healy

5
? E

[5 i I
I

Bret J. K

State of South Dakota:
:85

County of Brule

O this the ?21 daY of January . 1986, before H1 the
undersigned officer, personal 1y aPPeare<1 Delonde Healy, known $2

H O satisfactorily proven to be the person whose |i?EI 15
sulbscribed E the within instrument and acknowledged that she
executed the same for the Purposes therein contained.

In witness whereof I hereunto set m hand and official seal.

(Notary Seal) f '1. P

Notary ubli?l Q?
l?7|

M commission expires if/?? Z

Sta?e of South Dakota :
ISS

County of Brule

O this the 2 53? gday of January 1 19861 before m? the
unders iqned officer, Per onal ly aPPeared Maf An Healy, known to

[T O satisfactori 1y proven to be the person . whose HEU 1
subscribed to the within instrument and acknowledged that she

executed the same for the Purposes therein contained.

I Witness whereof I hereunto set m hand and official seal.

5
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(Notary Seal)
&

Notary Pubfic, %??
Da?0 tE

M commission expizes 332:: 1&
State of South Dakota :

2S
County of Brule i

O this the .*% dE\ of January 1 1986, before m6 the
undersigned officef, P rsonal ly aPPeared Bret J. Healyl known to

I1 OI satisfactorily prove-n to be the person whose DBF is sub-
scribed to the within instrument and acknowledged that she 6X8?cuted the SGIT for the Purposes therein contained_

In Witness whereof I hereunto set m hand and official seal.

(l\Jota17 Seal)
4-

Notary
% 7"".

SO? h

Dakota
M commission expires ? .-/?

6

Filed: 7/27/2020 6:39 IN CST Brule County, South Dakota 07ClV19-000071
APP. 228



AFFIDAVIT: Affidavit of Bret J. Healy Page 104 of 104

- Page 1568 -

Q/Ieie1'h_en1'y

&'s*%$
LLP

ATIO E A LA
315 South Phillips Avenue, Sioux Falls, South Dakota 57104

(tel) 605.336.3075 (faX 605.336.2593
www.meierhenry1aW.co

Bret Healy Date: 2/8/201 8

P.O. Box 73 Re: Healy, Bret

Chamberlain, SD 57325 Invoice : 5636

Date Initials Description of Service Hours Amount

01/05/201 8 PG Meet with client; research quiet title/declaratory action 2.20 550.00

statute of limitations; letter I client
01/17/201 8 PG M??t with client 2.00 500.00
O1/ 8/2018 PG Email correspondence with client; call t0 Clien 0.30 75.00
O1/19/2018 PG Call from client; dra? affidavit of notice 0.70 175.00

Total Fees 5 .20 $1 ,300.00

State Tax 58.50
City Tax 26.00
Subtotal Attorney's Fccs and Taxes $1,384.50

ime Summary
nitials Rate Hours Amoun

G 250.00 5.20 1,300.0

STATEMENTQOF ACCOUNT

Prior Balance 532.50

Current Fees 1,300.00

Current Taxes 84.50

AMOUNT DUE AND OWING TO DATE $1,917.00
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U . we_;\ 1

RANS TTWARRANTY DEED EXE FR

HEAL RANCH, F partnership, of WiIm0l Robert County Stat of Sout Dakota fo an ~
consideratio of Other E?o and valuable cunsideratinn EE On Dollar(s GRANT(S
CONVEY(S AN WARRANT TO HEALY RANCH lINC o P O Bo Z77,Wiim Sout
Dakot 51219 120., th followin describe rea i th Count of K th Stat of Sout
Dakota Se Attache

F TRANSFER WE bill! 43- 1 E (13

Date { & 2 da ofMarch 1995

I
Z W4

L-
%ea
1?

?/2 Mm
Z

I1 An e?l HO know M51 An Clabom

@ 5 @422 />1-
,4/4'1"?

Detond Heal

Stat of Sout Dakot ?
(S

Coun1 of Robert ~

Ii] thi thew?? of?Marc 1995 befor me th undersigne o?icer personali appeare
MW An 1- FIF lirlow MW An Osborne know i0 E satls?otoril prove 1 b th
person( whos ni.n1\? subscribe to the withi instrume an acknowledge tha sh execute

?J.? Y r purposes contain

f?
'

.=~:<- >2 ' -"W
hereunt S6 ml han an o?lcin seal

. .="'r . bi
'10 5 ."?r. F

i I|?__ 8 J.
Iq 0g?\ ? i

Q ::'1:>- 5 .
[ bl Sout Dhkonu, .?f+?.? ' 'v'.~::.--"'(\, ?

 |=;~.!'!,{g7f?!?:=|.R?!??-
Noaaay vuonc,

ll?.-&?.>1":2?: I

"'51. ?  ., , |
' ll',?;???;"_Smte of South

H>?" ?/1 ~~?.- of Bml

=
[H Jfkdlv qfM&l? I befor 01 th undersigne Of?ce personall ?weave

L F ? Z
know { " F satisfactoril pruvo I b ihe person(9 whos nnm?( '= subscribe

a 1 Q hinen an acknowledge TH FR exeeute th for T Purpase therei
K # i'2. i

wk 3 }? r -.v'
hereof! hereunt mi han seal

W?: .' ?"'I-?H1 ;' s v
if ??i???:?

r Nut"? P?blic Sout Dakot

?F':~<v~'~=?.?,1'*;.*;>.+~@= 7~??\'- Y? v?"?5"'?{
'5 TI wswi

Filed: 3/17/2020 3:06 IN CST Brule County, South Dakota 07ClV19-000071
APP. 230



AFFIDAVIT: OF JOE ERICKSON, AND EXHIBITS 1-8 - Scan 3 - Page 3 of 3

- Page 66 -

. S

I3).1'ill3]l ?A
REAL ESTATE
DESCRIPTION

Th Northwest Quarter the Northeast Quarter an the Southeas Quarte of Sectio
Twenty-

Lots One Two Three Four an Fiv an the Sout Half of th Northeas QuaI1;6 the
North Half of Southeas Quarter th Southeas Quarter of Southeas Quarter an
th Southeast Quarter of the Northwest Quarter of Sectio Seventee excep R Parce of
lan located i the Southeast Quarte of Northeast Quarter an the Northeast Quarter

of Southeast Quarter of Sectio Seventee recorded i Warrant Deed recorded by
Micro?lm No 93-

Th East Half of Sectio Twent excep Lots Three an Four

Lots Three Four a?d Fiv an the Northwes Quarter excep LO RH an excep Lot

RH- i Section Twenty-

Lots One TW Three an th East Half ofthe Northeast Quarter th Nonhwest

Quarter of th Northeast Quaner an th Northeast Quarter of Northwest Quarter

Section Twenty-Two;

Al of that PEI ofthe Northwest Quarte lyin North of th right-of- of Chicago

Milwaukee and St Pau Railroa i Sectio Twenty-

Al located i Townshi On Hundred Fou North, Range Seventy Wes of Fift

P.M. Bmle County South Dakota (les right of way of record)

FIL FO RECO i
ST O BR

Mic

, SO UAK COU Gra
.1 i?_?

Ya: ii__dl| c ' W2- 41:? F . Gran
.?\ (mm

7 RECO B MICR Kai
Graniaag

,- Hiil?? [I HQ Lmr'<ii?< Fess 2. of
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INTRODUCTION 
 

  Judge Smith’s ruling on Healy Ranch, Inc.’s attorneys’ fees motion is in 

error because the trial court did not follow proper legal procedure described in 

SDCL 15-6-54(d)(2).  Contrary to the trial court’s ruling, SDCL 43-30-9 states 

that attorneys’ fees are costs, and the granting of those costs are determined by 

the trial court. 

 A plain reading of SDCL 43-30-3 affirms Judge Smith’s decision to grant 

summary judgment in favor of Healy Ranch, Inc.  In Springer v. Cahoy, this 

Court analyzed SDCL 43-30-3 in a two-step process: (1) a twenty-two-year statute 

of limitations that begins when an event creates the claim against the marketable 

title; and (2) a recording act period of twenty-three years that preserves a claim, 

if the person making the claim does so within twenty-three years from the date of 

recording of deed of conveyance under which that person claims title.  2013 S.D. 

86, 841 N.W.2d 15.   Bret Healy did not bring a claim within twenty-two years, 

and his Notice of Claim of Interest was not filed within twenty-three years of the 

dates of recording of the deeds under which he claims title.  In addition to the 

Court’s holding in Springer, and a plain reading of SDCL 43-30-3, Judge Smith’s 

ruling adheres to the purpose and statutory construction of the South Dakota 

Marketable Title Act (hereinafter “SDMTA”).   

 In the alternative, res judicata prevents Bret Healy from his purported 

Healy Ranch Partnership claim—when, in Healy I, Judge Giles awarded 

attorneys’ fees after investigation and massive amounts of discovery, and held 

that Bret Healy’s Healy Ranch Partnership claim was “wholly without merit that 

it’s ridiculous.”  (Appellant’s App. 43.) 
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ARGUMENT 

 I. The legal procedure described in SDCL 15-6-54(d)(2) provides 

the statutory framework for the Court to decide whether to award 

attorneys’ fees. 

 Healy Ranch, Inc. made all of the necessary submissions required by SDCL 

15-6-54(d).  (SR 1037-8, 1050-1454.)  There were no adverse submissions 

disputing any of the facts, filed by Bret, as required by SDCL 15-6-54(d)(2)(C). 

 Healy Ranch’s Appellant Brief set forth the substantial record established 

and affirmed unanimously by this Court, that Bret’s claim that Healy Ranch 

Partnership, and not Healy Ranch, Inc., owned Healy Ranch was both “frivolous 

and malicious.”  Healy v. Osborne, 2019 S.D. 56, ¶¶ 34-37, 934 N.W.2d 557, 566-

7.  Bret’s Brief on pages 29-33, is a continuation of his repudiated claim, that the 

Partnership owns Healy Ranch.  For example, on page 31, he repeats his 

repudiated story from the underlying case that his mother and his grandmother 

didn’t have “authority to execute the 1995 Warranty Deed.”1  (Appellee Brief, p. 

31.)   

 The only other argument made by Bret is that SDCL 43-30-9 is not the 

awarding of “costs of such action, including attorney fees,” in spite of the statute 

specifically providing so. 

 Beyond that, Healy Ranch, Inc. stands on its Appellant Brief. 

 

                     
1 For further clarification, Bret Healy has never held an interest in the Healy 
Ranch Partnership that sold the property to Healy Ranch, Inc.  (See Judge Giles’ 
findings in Healy I, “[Y]our 1986 Healy Partnership never properly held title to 
any of the Healy Ranch land.”  Appellant’s App. 43.) 
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 II. Under SDCL 43-30-3, the twenty-two-year statute of limitations 

bars Bret Healy’s claim, and his Notice of Claim of Interest did not 

preserve his claim. 

 1. Judge Smith’s ruling fits within the SDMTA statutory 
framework and fulfills its purpose.     

 
 The SDMTA unambiguously provides a twenty-two-year statute of 

limitations for claims against marketable title.  At the outset of the chapter, the 

SDMTA explicitly provides a statute of limitations of twenty-two years in SDCL 

43-30-1 and SDCL 43-30-2. 

 Bret’s argument does not accept that the statute of limitations is twenty-

two years.  Rather, Bret attempts to direct this Court to the affidavit-of-

possession statutes within the chapter to support a twenty-three-year statute of 

limitations—see pages 16-18 of Bret’s Brief.  Bret’s theory regarding the power of 

the affidavit-of-possession statutes to create a different statute of limitations—

twenty-three years—requires a reading that does not give plain meaning to SDCL 

43-30-1, SDCL 43-30-2, and SDCL 43-30-3.  An affidavit of possession is a 

written document that is recorded by a record title owner to claim possession of 

the property for the last twenty-three years.  SDCL 43-30-7.  An affidavit of 

possession is a document normally utilized by a seller of property to provide 

prima facia evidence of possession of the property, but its recording does not 

operate as a required step in order for the statute of limitations to run on claims 

against marketable title of the property.2    

                     
2 Contrary to Bret’s argument, an affidavit of possession could have been filed by 
Healy Ranch, Inc. long before twenty-three years from the date of its 1995 deed.  
The “root of title” is a term used when describing factual scenarios when a deed 
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 The purpose of SDMTA is to simplify land title transactions “by allowing 

persons to deal with the record title owner,” and that purpose is furthered by 

“extinguishing ancient title claims and defects.”  SDCL 43-30-10; Tvedt v. Bork, 

414 N.W.2d 11, 13 (S.D. 1987).  The trial court’s adherence to Springer and SDCL 

43-30-3 fulfills SDMTA’s function of extinguishing “ancient title claims.”   

 Bret Healy’s claim of title relies on deeds from 1968 and 1990.  Bret Healy 

had twenty-two years under the statute of limitations to bring a claim against the 

1995 Healy Ranch deed, and failed to do so.  For Bret Healy to get the benefit of 

the “extra year” provided by the recording act portion of SDCL 43-30-3, Bret’s 

claim of title needed to be founded upon more recent deeds.  Although a simple 

statement, it goes right to the heart of SDMTA’s function to rid record title 

holders of claims based upon ancient deeds. 

 2. Springer v. Cahoy affirms that Bret Healy’s Notice of Claim of 
Interest was untimely filed.  

 
 In Springer, this Court walked through a two-part analysis of SDCL 43-

30-3.  Bret’s argument selectively chooses pieces of the Springer analysis, while 

ignoring the Court’s two-part process, in an attempt to support his position that 

the recording act portion of the statute began when Healy Ranch, Inc. recorded 

its deed in 1995.  In contrast, Judge Smith’s ruling followed Springer’s two-step 

analysis and correctly held that the recording act period in SDCL 43-30-3 began 

on the date of recording of the deeds under which Bret claims title. 

                     
creates a separate property interest that did not exist before that deed, such as a 
mineral interest.  Tvedt v. Bork, 414 N.W.2d 11, 13 (S.D. 1987).  In this case, the 
“root of title” would require an examination of the deeds going all the way back to 
the original conveyances that created the property that Healy Ranch, Inc.’s deed 
contains—for the sake of this Brief and this record, it is clear that the “root of 
title” would go back to at least the 1968 and 1990 deeds of the Partnership. 
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 Springer provides the analysis for how a statute of limitations begins to 

run, holding that the statute bars any claim that depends on an act “in whole or in 

part” that occurred twenty-two years or more prior thereto.  Springer, at ¶¶ 15-

16.  Healy Ranch, Inc. agrees with Bret Healy that the 1995 Warranty Deed is the 

event which “severed” Healy Ranch Partnership’s title to the property.  As 

described in Springer, the event that creates the claim only triggers the statute of 

limitations time-period.  Bret’s argument attempts to transpose the Court’s 

analysis of the statute of limitations into Bret’s analysis for the recording act 

portion of the statute.  (Appellee’s Brief, p. 20.)   

 After explaining the statute of limitations, Springer went on to describe 

the recording act portion of SDCL 43-30-3.  In that analysis, this Court held the 

deed that created Springer’s claim of title operated as the “deed of conveyance 

under which title is claimed.”  The Court did not look to the event that created 

Springer’s alleged claim, but instead looked to the recording date of the deed that 

created Springer’s claim for title.  Similarly, instead of looking at the event that 

began the statute of limitations, Judge Smith followed Springer and held that the 

two deeds that Bret Healy claims created his claim of title control when the 

recording act time period began.  Bret Healy needed to file his Notice of Claim of 

Interest within twenty-three years of those deeds under which he claimed title, 

which required Bret to file his Notice of Claim of Interest by 1991 and 2013. 

 Springer v. Cahoy does not support Bret Healy’s interpretation of SDCL 

43-30-3.  The analysis in Springer provides the framework for SDCL 43-30-3 

that gives plain meaning to the entire statute.   
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 3. Get your old deeds noticed. 

 In Judge Smith’s oral ruling, his analysis of SDCL 43-30-3 included 

analyzing the dates used within the statutes to support that Bret Healy’s twenty-

three-year period to file a Notice of Claim of Interest began in 1968 and 1990.  

(SR 1030-1033.)  In short, Judge Smith pointed out that before July 1, 1958, an 

individual with a claim against title could file a notice of their claim even if it were 

thirty years old or more.  However, if you did not file your notice of claim of 

interest by July 1, 1958, and your notice of claim was based upon deeds older 

than twenty-three years old, your claim was barred.  Contrary to Bret’s position, 

Judge Smith’s ruling gives plain meaning to the entirety of SDCL 43-30-3—

including the statute’s inclusion of the date of July 1, 1958.     

4. Judge Giles’ Findings in Healy I bar Bret’s claim. 

 Bret’s response to the doctrine of res judicata barring his claim relies on a 

finding that Judge Giles’ award of attorneys’ fees is not a final judgment on the 

merits.  Based on the law described in Bret’s Brief, Judge Giles’ Findings in 

support of his award of attorneys’ fees is a judgment on the merits of Bret’s claim.  

(A “judgment on the merits is one rendered after argument and investigation, 

when it is determined which party is in the right, as distinguished from a 

judgment rendered upon some preliminary or merely technical point.”  Appellee’s 

Brief, pp. 21-22.)  It is true that the trial court dismissed Bret’s claim in Healy I 

due to the statute of limitations, but the trial court also awarded attorneys’ fees 

after an examination of evidence and argument presented by both parties.  An 

award of attorneys’ fees is not based on a mere technical point—it required Judge 

Giles to examine a massive amount of evidence and make findings on the merits 

of Bret’s claim.   
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 Additionally, Bret claims that the question in Healy I is different than the 

question within Bret’s Notice of Claim of Interest.  Healy Ranch, Inc. agrees with 

Bret’s position that the posture of this case is different—it is a quiet title action—

but does not agree that the question is different.  A review of the Findings by 

Judge Giles, and Bret’s own deposition, make it clear that the question is the 

same as what Judge Giles found to be frivolous in Healy I. 

 Lastly, Bret had full opportunity to litigate his claim that the Partnership 

owned the land in the prior proceeding, because he had the opportunity, and took 

it to provide Judge Giles with an abundant amount of evidence and argument 

against the award of attorney’s fees.  The statute for attorneys’ fees provides a full 

and fair opportunity to present evidence to the trial court in regard to the issues 

pertaining to the frivolous or malicious nature of Bret’s claim.   

III. Bret’s claim that Healy Ranch Partnership is an indispensable 

party is moot. 

 As mentioned in Judge Smith’s ruling, the Healy Ranch Partnership’s 

claim would be based upon the same deeds that Bret Healy makes his claim—the 

1968 and 1990 deeds.  (SR 1034.)  Therefore, the analysis would be the same 

under SDCL 43-30-3, and Healy Ranch Partnership’s claim of title would be 

barred by the statute of limitations.    

CONCLUSION 
 
 Healy Ranch, Inc. satisfied all the statutory requirements for the trial court 

to award attorneys’ fees under SDCL 43-30-9 and SDCL 15-6-54(d)(2).  Healy 

Ranch, Inc. asks the Court to reverse the trial court’s ruling on its attorneys’ fee 

motion, and award Healy Ranch, Inc. its trial court attorneys’ fees of $28,960.19.   
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 Judge Smith’s decision to grant summary judgment in favor of Healy 

Ranch, Inc. gives meaning to the plain language in SDCL 43-30-3, and upholds 

this Court’s ruling in Springer.  Therefore, Healy Ranch, Inc. asks the Court to 

affirm Judge Smith’s decision to grant summary judgment in favor of Healy 

Ranch, Inc.  

DATED this 21st day of January, 2021. 
 
      Respectfully submitted, 
 

SCHOENBECK LAW, PC 
 

By: __/s/ Joe Erickson_________ 
    LEE SCHOENBECK 
 JOE ERICKSON 
 Attorneys for Appellant  
    P.O. Box 1325 
    Watertown, SD 57201 
    (605) 886-0010 
    lee@schoenbecklaw.com 
 joe@schoenbecklaw.com 
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