IN THE SUPREME COURT
OF THE STATE OF SOUTH DAKOTA

No. 30252

DOUG BARR and DAWN BARR

Plaintiffs and Appellants,

JEFFREY A. COLE, WILLIAM D. SIMS,
and GREGORY T. BREWERS

Defendants and Appellees.

Appeal from the Circuit Court
Second Judicial Circuit
Minnehaha County, South Dakota

HONORABLE JOHN BROWN, Retired

Presiding Judge

APPELLANTS’ BRIEF

SCHOENBECK & ERICKSON, PC
Lee Schoenbeck

Joe Erickson

1200 Mickelson Dr., STE. 310
Watertown, SD 57201

(605) 886-0010

Attorneys for Appellants

BANGS, MCCULLEN, BUTLER,
FOYE & SIMMONS, LLP
Jeffrey G. Hurd

Emily M. Smoragiewicz

P.O. Box 2670

Rapid City, SD 57709

(605) 343-1503

Attorneys for Appellees

Cole & Sims

BOYCE LAW FIRM

Jason Sutton

P.O. Box j015

Sioux Falls, SD 57117

(605) 336-2424

Attorney for Appellee Brewers

Notice of Appeal filed February 13, 2023

Filed: 4/21/2023 1.09 PM CST Supreme Court, State of South Dakota #30252



TABLE OF CONTENTS

Table of AUThOTIHIES . ....coiiiiiiii e e e e b e ii
Preliminsy S Eabement omsammmsmavmmvmsmsm s s s s s R 1
Jurisdictional Statement.........oooviiiiiiiiiiie e e e e eees 2
Statementof Legal IsSHes: covmmmavmmmmsmossmrarsms sy sy s s 2
Statement Of The CaSE......cccovviieiiiiiiiieicce e e e e e s rar e s e anae e e ennaaeeens 2
Statement Of the FACES. .. ... iiiiiiiiiiiiiiiiiiiciciseecererecsrees s srsssssssssssssssssrsssrsrssessssssnsnes 4
StANAArd OF REVIEW .....viiiiiii st aannns 13
B 2% 10 = AR 15
COMCIUSION et ettt e sa s sassannnnns 23
Certificate of ComPlIANCE.........veiiieiiiiiieeeee e 25
Cortificate ol BerVICE s s s S s S s s 25



TABLE OF AUTHORITIES

CASES
Johnson v. Rapid City Softball Assn,

514 N.W.2d 693 (S.1D. 1004) wevvvriiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 14, 15
Muldin v. Hills Material Co.,

2005 8.D. 64, 008 N.W.2d 07 coovvviviiiiiiieiiieiiieieeeeeeeeeeeeeeeeees 2,21
People in Interest of D.S.,

2022 8.D. 11, 970 N.W.2A BAT oottt 18
Robinson-Podoll v. Harmelink, Fox & Ravnsborg Law Office,

eyl o M B 0Lk R 0TS [ oo S —— 2,15,16, 17
South Dakota Public Entity Pool for Liability v. Winger,

1997-8. D) 77,500 Mool 195 suswnmmomensmssssnssisussig 2. 21, 29
Tammen v. Tronvold,

065 N.W.2d 161, 2021 8.1, 5O cooeieiiieieieieeeeeeeee vt aar e 21
Wilson v. Great Northern Ry. Co.,

83 S.D. 207, 157 N.W.2d 10 cooiiiiiiiiiiir e 2,13
STATUTLES
SDELIRBEED v o s o s R e R AT 3,5,06,17
S D L G20 0 A B s S s T A S s SR 2

ii



PRELIMINARY STATEMENT

Because the Trial Court granted Defendants’ motion for summary
judgment, and denied Plaintiffs’ motion for partial summary judgment, the facts
must be assumed in favor of the Plaintiffs as a non-moving party on the motion
that was granted. For purposes of this appeal, it must be assumed that the
Defendants-Attorneys knew that there was potential coverage under the PEPL
Fund, knew they had failed to give the 180-day notice, and acted to keep their
clients from knowing they had missed the statute of limitations. (Plaintiffs’
Statement of Undisputed Material Facts No. 24-33.) (App. 11-12, SR 233-234.)
Additionally, there’s no dispute that Plaintiffs’ expert, Attorney Ken
Barker, whose report was submitted as Exhibit DD in response to Defendants’
motion for summary judgment, testified that the notice had value to the
Defendants’ clients, the Barrs:
It is my opinion that the failure to give the PEPL Fund
notice caused the Barrs, in substantial likelihood, the
loss of the opportunity to recover an additional
$500,000 of damages.

(Ex. DD, p.6, App. 28, SR 964.)

Appellants, Doug and Dawn Barr, will be referred to by their first names or
collectively as the "Barrs.” Appellees, Jetfery Cole, William Sims, and Gregory
Brewers, will be referred to by their last names or collectively as the "Defendants-
Attorneys.” The Statement of Undisputed Material Facts in Support of Plaintiffs’

Motion for Summary Judgment will be referred to as “PLs’ SUMF” followed by

the paragraph number. The Appendix for this brief will be referred to as “App.”



followed by the appropriate page number. The settled record will be referred to
as “SR” followed by the appropriate page number.
JURISDICTIONAL STATEMENT
This is an appeal from the Trial Court’s judgment dismissing claims
against all Defendants with prejudice. (App. 4-5, SR 1295-1296.)
Notice of Entry of Order and Judgment was filed on February 7, 2023.
(App. 1-3, SR 1290-1292.) Doug Barr and Dawn Barr filed a Notice of Appeal on
February 13, 2023. (SR 1297.) This Court has jurisdiction over this action
pursuant to SDCL 15-26A-3.
STATEMENT OF LEGAL ISSUES
1. Did the Barrs have a viable legal claim against the PEPL Fund,
so that it was reversable error for the Trial Court to grant
summary judgment to the Defendants on the Plaintiffs’
Complaint?
The trial court held that summary judgment was appropriate.
Robinson-Podoll v. Harmelink, Fox & Ravnsborg Law Office,
2020 S.D. 5,039 N.W.2d 32
Wilson v. Great Northern Ry. Co.,
83 S.D. 207,157 N.W.2d 19
Muldin v. Hills Material Co.,
2005 8.D. 64, 608 N.W.2d 67

South Dakota Public Entity Pool for Liability v. Winger,
1997 S.D. 77, 566 N.W.2d 125

STATEMENT OF THE CASE
Doug Barr and Dawn Barr filed a Complaint dated September 17, 2021,
against Jeffrey A. Cole, William D. Sims, and Gregory T. Brewers. The Complaint
alleges breach of fiduciary duty, negligence, fraud and breach of contract, and

punitive damages. (SR 2-7.)



The allegations in the Complaint arise from a December 21, 2016, motor
vehicle accident, in which Doug Barr was the victim, and in which matter he was
represented by the Defendants. The defendant in the underlying matter was a
law clerk with the First Judicial Circuit, who was driving to his father’s vehicle to
his father’s home to stay that night after court. The gravamen of the Complaint is
that the Defendants did not give the 180-day notice required by SDCL 3-21-2, and
hid the failure from the Plaintiffs. The Defendants in this action ultimately
settled the Plaintiffs’ claim for the $500,000 of available liability insurance
coverage on the underlying tortfeasor’s vehicle, and with no demand made or
payment from the PEPL Fund, which had an additional potential of $500,000 of
coverage.

The three Defendants have answered and alleged that they were not
negligent, and that there was no coverage available under the PEPL Fund. (SR
15-30.)

After depositions were taken and some discovery was conducted, the
parties filed cross-motions for summary judgment. (SR 81-82; 83-85; 219.) The
motions for summary judgment were heard before the Honorable John Brown on
January 26, 2023, and at that hearing, Judge Brown granted the Defendants’
motion for summary judgment on all claims, and denied the Plaintiffs’ motion
seeking summary judgment as to all or part of the Complaint. (App. 6-7, SR
1203-1294.) Judge Brown subsequently signed a judgment dismissing claims
against all Defendants with prejudice. (App. 4-5, SR 1205-1206.) On February 7,
2023, the Defendants filed a Notice of Entry of Order and Judgment. (App. 1-3,

SR 1290-1292.)



STATEMENT OF THE FACTS

Because Summary Judgment was granted against the Barrs/Appellants,
because facts must be viewed in a light most favorable to the non-moving party,
the Barrs, the following facts are verbatim from those submitted at the summary
judgment hearing (App. 8-15):1

1. Doug Barr was injured in an automobile accident in Lincoln
County, South Dakota on December 21, 2016. (C/S Ans.2 14.) (SR 21.)

2, Doug and Dawn Barr were represented in the personal injury
matter arising from the December 2016 accident by the Defendants, Jeffery Cole,
William Sims, and Greg Brewers. (C/S Ans. 16; BAns.2 15.) (SR 21; SR 15.)

2 The December 21, 2016, accident was caused by the negligent
operation of an automobile by Stuart Hughes. (C/S Ans. 18.) (SR 21.)

4. At the time of the accident, Stuart Hughes was a state employee.
(C/SAns. 18.) (SR 21.)

5. State employees are provided insurance coverage under the Public
Entity Pool for Liability known as the “PEPL Fund.” (Depo. Ex. 46—PEPL Fund.)
(SR 456-492.)

6. When a claim of negligence is asserted against an individual
covered by the PEPL Fund, the party asserting the claim must give written notice

within 180 days, pursuant to SDCL 3-21-2. (C/S Ans. 110.) (SR 22.)

1 The Statement of Undisputed Material Facts in Support of Plaintiffs’ Motion for
Summary Judgment was incorporated by reference into the response to
Defendants’ Motion for Summary Judgment. (SR 831.)

2*C/S Ans.” is a reference to Jeff Cole & William Sims’ Answer to Complaint.
3“B Ans.” is a reference to Gregory Brewers’ Answer to Complaint.
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o In December of 2016, the Defendants knew that Stuart Hughes was
a state employee, serving as a law clerk for the First Judicial Circuit. (C/S Ans.
15.) (SR 23.)

8. Soon after the accident, the Defendants knew that Stuart Hughes
was leaving court in Parker, South Dakota, where he was serving as a law clerk, at
the time of the accident. (Brewers Depo. pp. 15-16, 21; Cole Depo. p. 11; Sims
Depo. pp. 22-26.) (SR 596-597, 602; SR 640; SR 516-520.)

0. The 180-day statutory notice ran on June 19, 2017, and the
Defendants were undisputedly aware that it had run by September 5, 2017. (C/S
Ans. Y 11; Depo. Ex. 2—Sims Email to Cole/Brewers.) (SR 22; SR 360-261.)

10.  The Defendants did not give State the written notice pursuant to
SDCL 3-21-2. (C/S Ans. 112; Ambach Depo. p.8; Sims Depo. p. 39.) (SR 22; SR
673; SR 533.)

11. It’s easy to give the statutory notice, it’s just sending a letter.
(Brewers Depo. pp. 21-23; Cole Depo. p. 18; Sims Depo. p. 37.) (SR 602-604; SR
647; SR 531.)

12.  The only written record of Defendants-Attorneys considering
complying with SDCL 3-21-2 is after the statute of limitations ran. (Depo. Ex. 3—
Sims Email to Brewers/Cole; Cole Depo. pp. 12-13.) (SR 263; SR 641-642.)

13.  Defendants-Attorneys know that it’s important to document the file
with important events. (Sims Depo. p. 71.) (SR 565.)

14. PEPL Fund coverage limits are $1,000,000 for covered individuals,
less coverage available on any private vehicles involved. (Ambach Depo. p. 6;

Depo. Ex. 46—PEPL Fund, p. BARR 1426, 117.) (SR 671; SR 488.)



15.  When a personal owned auto “POV” is driven by a State employee,
the PEPL Fund is secondary to the POV coverage, and the State office of Risk
Management doesn’t investigate until they receive the 180-day written notice
required by SDCL 3-21-2. (Ambach Depo. pp. 16-17.) (SR 681-682.)

16.  The PEPL Fund agreement provides coverage for an “occurrence”
which is defined as follows:

8. Occurrence — an accident, act, error, omission
or event, during the Coverage Period, which
results in damages and arises within the scope
of the employee’s duties for the State.

(Depo. Ex. 46—PEPL Fund, p. BARR 1416.) (SR 478.)

17.  When the PEPL Fund evaluates the State employee’s use of a
personal auto vehicle when the employee is leaving a remote duty station, the
PEPL Fund is looking at the “reasonableness of what they are doing with their
vehicle.” (Ambach Depo. p. 20.) (SR 685.)

18.  Ifthe State is paying an employee to drive somewhere to sleep, and
the employee is driving somewhere to sleep, the PEPL Fund doesn’t care where
they sleep at. (Ambach Depo. p. 42.) (SR 707.)

19.  Only $500,000 of insurance coverage was available without the
PEPL Fund. (C/S Ans. 118.) (SR 23.)

20. The Defendants made demands in the case for amounts in excess of
$1,000,000. (C/SAns. 117.) (SR 23.)

21.  The Defendants knew that the liability insurance carrier’s available

coverage, excluding the PEPL Fund, was inadequate for the damages sustained

by Doug and Dawn Barr. (Depo. Ex. 15— NPJ Email to Grinnell; Depo. Ex. 22-



Cole Itr to Luce; Depo. Ex. 26-Cole Email to Barrs; Sims Depo. p. 52.) (SR 267;
SR 315; SR 320-321; SR 546.)

22.  On September 5, 2017, the Defendants were told by Stuart Hughes
that his medical bills were paid by “work comp.” (Depo. Ex. 2—Sims Email to
Cole/Brewers.) (SR 261.)

23.  Also on September 5, 2017, Stuart Hughes suggested to the
Defendants-Attorneys that they should be putting the State on notice of a claim.
(Depo. Ex. 2—Sims Email to Cole/Brewers; Depo. Ex. 1—Contact Sheet
narrative.) (SR 261; SR 259.)

24.  The State of South Dakota paid medical bills for Stuart’s 2016
accident injuries under their workers’ compensation fund because they
determined the claim was compensable. {Job Depo. pp. 5-6; Depo. Ex. 44—Work
Comp Pmts.) (SR 715-716; SR 357.)

25.  The State’s workers’ compensation fund provides coverage for State
employees if the injury arises out of and in the course of employment and was a
major contributing factor. (Job Depo. p. 6.) (SR 716.)

26.  Stuart Hughes, the law clerk leaving court in Parker, was
compensable because he was reimbursed mileage and its paid work time. (Job
Depo. pp. 10-11, 14-15.) (SR 720-721, 724-725.)

27.  John Hughes advised the State on January 30, 2017, that the
accident happened two and a half miles west of Tea on Highway 17 and 272nd
Street, the exact location where the accident happened. (Job Depo. p. 26; Depo.

Ex. 45—Work Comp Emails, p. STATE0046.) (SR 736; SR 445.)



28. The Defendants know that workers’ compensation only pays
medical bills when an employee’s injuries arise out of and in the scope of their
employment. (Cole Depo. p. 13; Sims Depo. p. 31.) (SR 642; SR 525.)

20.  On Thursday, September 7, 2017, the Defendants-Attorneys
recognized a potential “respondeat superior claim because Stuart was an
employee” and that the “180 day notice timeframe is long past, so I don’t know
how viable such a claim would be.” (Depo. Ex. 3—Sims Email to Brewers/Cole.)
(SR 263.)

30. By September 7, 2017, the Defendants knew that the PEPL Fund’s
coverage would have been available for their clients’ injuries. (Depo. Ex. 1—
Contact Sheet narrative; Depo. Ex. 2—Sims Email to Cole/Brewers; Depo. Ex. 3—
Sims Email to Brewers/Cole; Cole Depo. p. 17; Sims Depo. pp. 36-38.) (SR 250;
SR 261; SR 263; SR 646; SR 530-532.)

31.  Defendants did not disclose to their clients the possibility that the
PEPL Fund’s coverage was available. (Brewers Depo. p. 24.) (SR 605.)

32.  Inthe Defendants email exchange when they discussed that the
180-day notice had lapsed, while they had their client on the email exchange

earlier, they removed the clients from the discussion of the statute of limitations

having lapsed. (Depo. Ex. 2—Sims Email to Cole/Brewers; Depo Ex. 3—Sims

Email to Brewers/Cole; Brewers Depo. pp. 28-29, 33-36; Cole Depo. p. 20; Sims

Depo. pp. 46-49.) (SR 261; SR: 263; SR 609-610, 614-617; SR 649; SR 540-543.)
33. The Defendants have admitted that they did not disclose the initial

malpractice claim to their clients. (Sims Depo. pp. 32-33, 46-49.) (SR 526-527,

540-543.)



34. In March of 2021, Dawn and Doug Barr signed the Settlement
Agreement negotiated by the Defendants-Attorneys, who were still representing
Dawn and Doug. (C/S Ans. 114; BAns. Y11.) (SR 22; SR 16.)

35.  Defendants-Attorneys’ website indicated this was one of the largest
cases they had handled. (Depo. Ex. 30—NPJ’s Website; Cole Depo. p. 9.) (SR
331-332; SR 638.)

36.  Onthe night before the accident, Stuart Hughes and his pregnant
wife stayed with his parents, Mr. and Mrs. John Hughes, in Sioux Falls, South
Dakota. (J.Hughes Depo. p. 6.) (SR 812.)

37.  Onthe morning of December 21, 2016, because he was concerned
about the condition of Stuart’s car and the weather, Stuart’s father, John Hughes,
allowed Stuart to drive John Hughes’s pickup to court in Parker, South Dakota.
(Depo. Ex. 45—Work Comp Emails, p. STATEo0046; J.Hughes Depo. pp. 6-7.) (SR
446; SR 812-813.)

38.  Itis 30 miles from John Hughes’s home at 4405 South River Oaks
Circle, Sioux Falls, South Dakota to the Turner County Courthouse. (Google
Maps; J.Hughes Depo. pp. 8-9.) (SR 825-826; SR 814-815.)

39.  After court on December 21, 2016, Stuart Hughes was driving on a
direct route back to his father’s home, where he had stayed with his wife the night
before. (J.Hughes Depo. p. 8.) (SR 814.)

40.  Stuart Hughes and his wife lived in Vermillion, South Dakota at the
time. (J.Hughes Depo. p. 10.) (SR 816.)

41.  State employee, Stuart Hughes, lived because he was driving his

father’s pickup instead of Stuart’s Volkswagen car. (J.Hughes Depo. p. 8.) (SR

814.)



42.  The State of South Dakota has law clerks drive their personal
vehicles to court in different counties in the First Circuit. (Allison Depo. p. 10.)
(SR 752.)

43.  The law clerk is expected to go to whatever county a judge requests
them to for whatever proceeding is happening in that county. (Allison Depo. p.
12.) (SR 754.)

44.  Driving to various counties within the Circuit is an expectation the
UJS places upon law clerks, and advises them of this at their initial interview.
(Allison Depo. p. 31.) (SR 773.)

45.  The State of South Dakota pays mileage to law clerks and circuit
court judges when they drive to remote courthouses. (Allison Depo. pp. 11, 13;
Depo. Ex. 40—UJS Travel Regulations, p. STATE0028.) (SR 753, 755; SR 342.)

46.  Ifthe Circuit Judge or a law clerk had a hearing in Parker, but
afterwards drove to Sioux Falls instead of their duty station in Yankton or their
home in Vermillion, the UJS would still pay mileage—as if they had “driven
straight up and driven straight back.” (Allison Depo. p. 16.) (SR 758.)

47.  The State of South Dakota paid Stuart Hughes to drive home from
the Turner County Courthouse, after work on December 21, 2016. (Allison Depo.
pp- 19-20; Depo. Ex. 38—Travel Pmt Detail for S.Hughes.) (SR 761-762; SR 329.)

48.  When asked, Stuart Hughes advised the court administrator that he
was on his way to Sioux Falls from Parker. (Allison Depo. p. 23.) (SR 765.)

49. The UJS does not have a requirement that an employee take a
certain path from the courthouse to their duty station or their home. (Allison

Depo. p. 24.) (SR 766.)
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50.  With respect to the accident, the UJS reported that Stuart was “still
on work time as he had been required to travel for work and was returning
home.” (Allison Depo. pp. 25-26; Depo. Ex. 43—Allison’s Email.) (SR 767-768;
SR 355.)

51.  UJSwould reimburse Stuart Hughes’s mileage after court,
regardless of whether he drove to Sioux Falls or Vermillion. (Allison Depo. p. 27.)
(SR 769.)

52.  It’s not disputed that Doug Barr’s damages exceeded $1,000,000,
because of the serious head injury. (Depo. Ex. 19—Dr. Tranel Report; Depo. Ex.
20—Dr. Swenson Report; Depo. Ex. 21—Dr. Patra Report; Depo. Ex. 20—Cole’s
Demand Litr to Oberg; Cole Depo. p. 21; Sims Depo. pp. 49-59.) (SR 300-400; SR
274-284; SR 291-313; SR 323-327; SR 650; SR 543-553.)

53.  Doug Barr’s medical bills alone exceeded $265,000. (Depo. Ex.
23—Cole’s Demand Litr to Luce.) (SR 317-318.)

54. In 2021, three and a half years after the accident, on March 4th,
Steve Oberg emailed Jeff Cole and Bill Sims and inquired whether they had given
the 180-day notice to the PEPL Fund, as there may have been available coverage.
(Depo. Ex. 17—Oberg’s Email to Cole/Sims.) (SR 269.)

55.  Six days later, March 10, 2021, Jeff Cole called Steve Oberg and
accepted the $500,000 settlement. (Depo. Ex. 18 —Cole’s Email to
Brewers/Sims.) (SR 271.)

56.  The Defendants-Attorneys didn’t tell their clients about the PEPL

Fund issues raised by Steve Oberg. (Sims Depo. pp. 57-58.) (SR 551-552.)
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57.  The PEPL Fund never evaluated coverage because they weren’t
given notice, and they don’t do it until they receive notice. (Ambach Depo. pp. 8,
10, 13-14.) (SR 673, 675, 678-679.)

Plaintiff’s Additional Material Facts were provided in response to the
Defendants’ Statement of Undisputed Material Facts (App. 16-20):

1 Kim Allision, the Circuit Court Administrator in charge of the First
Circuit, agreed that one of the routes from the Parker County Courthouse would
be to drive to the interstate first, and then drop down to Vermillion. (Allison
Depo. p. 30.) (SR 772.)

. Kim Allison described that the UJS policy is to pay mileage to law
clerks for the distance between where they left from to the courthouse where they
are traveling to—which would include a roundtrip to Sioux Falls. (Allison Depo.
pp- 45-46.) (SR 787-788.)

3. The Defendants-Attorneys were still investigating a possible claim
against the PEPL Fund on September 6, 2017, three months after the 180-day
deadline, as the Defendants-Attorneys sent discovery requests that asked Stuart
the following: “Interrogatory No. 32. State the name and address of your
employer, your job title, and describe your job duties, and state whether you
were performing any duties for your employer at the time of the
collision.” (emphasis added) (Interrogatories to Stuart Hughes (First) 9/6/17.)
(SR 915-934.)

4. In 2019, the Defendants-Attorneys’ deposition outline for Stuart

involved several questions relating to workers’ compensation that they did not

ask:

12



Make work comp claim. We'd request any work comp
documents regarding the crash and Mr. Hughes’
injuries.

How much were you paid for your work comp claim.
(2019 Depo. Outline for Stuart, pp. 18, 20.) (SR 953, 055.)
Additionally, Plaintiffs’ resistance to the Defendants’ motion for summary
judgment included the report of Ken Barker,4 which report included the following
opinion:

2, Did the failure to give notice to the PEPL
Fund cause Barrs a loss?

It is my opinion that the failure to give the
PEPL Fund notice caused the Barrs, in
substantial likelihood, the loss of the
opportunity to recover an additional $500,000
of damages.

Barker Report, p. 6. (SR 964.)
STANDARD OF REVIEW
In Wilson v. Great Northern Ry. Co., 83 S.D. 207, 1212, 157 N.W.2d 19,
21, the summary judgment standards have included the following:
1. The evidence must be viewed most favorable to the nonmoving
party;
2, The burden of proof is upon the moving party to show that there is
no genuine issue of material fact, and that he is entitled to

judgment as a matter of law;

4 Ken Barker’s Report was attached as Exhibit DD to Affidavit of Joe Erickson
filed in support of Plaintiffs’ Response to Defendants’ Motion for Summary
Judgment.
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Though the purpose of the rule is to secure a just, speedy and
inexpensive determination of the action, it was never intended to be
used as a substitute for a court trial or trial by jury where any
genuine issue of material fact exists.

A surmise that a party will not prevail upon trial is not sufficient
basis to grant the motion on issues which are not shown to be sham,
frivolous or so unsubstantial that it is obvious it would be futile to
try them.

Summary judgment is an extreme remedy and should be awarded
only when the truth is clear and reasonable doubts touching the
existence of a genuine issue as to material fact should be resolved
against the movant.

Where, however, no genuine issue of fact exists it is looked upon
with favor and is particularly adaptable to expose sham claims and

defenses.

Through more recent decisions, this Court has provided additional guidance:

7.

If a trial court engages in fact finding on a motion for summary

judgment, reversal is required. Johnson v. Rapid City Softball

Ass’n, 514 N.W.2d 693 (S.D. 1994).

Summary judgment should not be granted unless the moving party
demonstrates a right to judgment “with such clarity as to leave no

room for controversy.” Id.

14



ARGUMENT

The Barrs had a viable legal claim against the PEPL Fund, so
that it was reversable error for the Trial Court to grant summary
judgment to the Defendants on the Plaintiffs’ Complaint.

Introduction

This decision will turn on what a “viable” claim means when the client
walks into the attorney’s office. Since almost no claims result in civil jury trials in
South Dakota, from a statistical perspective, it is not a question of what the
academic result would have been if the claim had run the process and been the
subject of a completed appeal. In the context of this case, just as the definition
reads in Black’s Law Dictionary, this is a case about whether or not a claim has
the opportunity of succeeding, which success in the legal world is about whether
or not the claim could have resulted in a recovery for the client.

Case, within a case, within a case

Pursuant to Robinson-Podoll, the first case the Barrs must prove is that
they have a viable claim for legal malpractice. The second case the Barrs must
prove is that the Defendants missed the statute of limitations. The third case the
Barrs must prove is that the Defendants failed to disclose the initial claim of
malpractice.

Additionally noteworthy is that in Robinson-Podoll, this Court found the
circumstances under which a separate claim for legal malpractice could proceed
because of a continuing tort. 939 N.W.2d 32, 47, 2020 S.D. 5, 146. In Robinson-
Podoll, this Court did not address the breach of fiduciary duty issues, as they

were not plead. Id. at 1 28.

15



The Policy Underlying Malpractice Continuing Tort
In Robinson-Podoll, you laid out the policy behind the continuing tort
doctrine of legal malpractice:
When an act, error, or omission could reasonably be
expected to be the basis of a legal malpractice claim
against a lawyer, the lawyer’s professional
responsibility to keep a client ‘reasonably’ informed is
directly implicated. Imposing a legal duty to disclose
such an act, error, or omission serves the purpose of
ensuring that a client is able to make an informed
decision about how best to proceed under such
circumstances. As the Court stated in Leonard, ‘the
client is entitled to be informed of any acts or events
over which it has control’
Robinson-Podoll, at | 40 (citations omitted).
This Court favorably cited authority that makes the standard crystal clear:
The client can’t make an informed decision regarding
these issues without being informed about the
potential claim. Indeed, in this situation, where the
interest of the attorney and client may differ
substantially, ‘a high degree of disclosure’ is
necessary.
Robinson-Podoll, at 1 40; 61 Baylor L. Rev. at 184.
1. Case No. 3: Fallure to Disclose
There is no dispute that the 180 days for the notice to the State’s PEPL
Fund ran on June 19, 2017, and that the Defendants knew it by September 5,
2017 (PLs’ SUMF Nos. 9, 22, 23) (App. 9, 11; SR 231, 233). The Defendants have
admitted that they did not disclose the initial malpractice claim to their clients

(PLs’ SUMF No. 33) (App. 12; SR 234), and continued to not disclose on the week

they settled the claim in 2021 (PLs’ SUMF Nos. 34, 54-56) (App. 12, 15; SR 234,

S47).
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In Robinson-Podoll, this Court held:

[T]hat a lawyer has a professional duty of care in
South Dakota to notify a client of an act, error, or
omission that is reasonably expected to be the basis of
a malpractice claim. In most instances, a duty to
disclose will only arise when the client has already
sustained actual injury, or the likelihood of injury is
readily apparent.

Robinson-Podoll, at 1 41.

As to the failure to disclose the initial potential claim of malpractice to the
clients, partial summary judgment should have been granted to the Barrs, as
there are no issues in dispute for a trier of fact.

2, Case No. 2: Missed Personal Injury Statute of Limitations

There is no dispute that the accident happened on December 21, 2016
(PLs’ SUMF No. 1) (App. 8; SR 230). There is no dispute that 180 days from
December 21, 2016, is June 19, 2017 (PLs’ SUMF No. 9) (App. 0; SR 231). There
is no dispute that written notice to the State is required to assert a claim under
the PEPL Fund (PLs’ SUMF No. 6 and/or SDCL 3-21-2) (App. 9; SR 231). There
is no dispute that the Defendants did not give notice to the State as required by
statute. (PLs’ SUMF No. 10.) (App. 9; SR 231.)

Partial summary judgment should have been granted to the Barrs as to the
missed statute of limitations, as there are no questions for a trier of fact on this
issue.

3. Case No. 1: The Viable Claim for Damages in Personal
Injury

There were three relevant factors for the Trial Court to consider with

respect to Defendants’ motion for summary judgment against the Barrs, or for

the Barrs’ motion for partial summary judgment on all or parts of Case No. 1.
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a. Negligence by Stuart Hughes.

It is undisputed that Stuart Hughes was negligent in the operation of his

motor vehicle with respect to this accident (PLs” SUMF No. 3) (App. 8; SR 230).
b. Causation and damages.

Doug Barr suffered a serious head injury, as well as other injuries from the
accident. (PLs’ SUMF No. 52.) (App. 14; SR 236.) The value of his injuries
exceeded $1,000,000. (PLs’ SUMF Nos. 20-21, 52.) (App. 10-11, 14; SR 232-233,
236.) Doug Barr had medical bills related to the accident that exceeded
$265,000. (PLs’ SUMF No. 53.) (App. 15; SR 237.)

The maximum recovery from all available insurance, if notice had been
given to the PEPL Fund, was $1,000,000 (PLs’ SUMF Nos. 14, 30) (App. 9, 12;
SR 231, 234). It’s not realistically disputed that Doug Barr’s damages exceeded
$1,000,000 (PLs’ SUMF Nos. 20, 52) (App. 10, 14; SR 232, 236). Therefore,
partial summary judgment should have been granted for the Barrs as to the
issues of causation and damages.

c. Viable Claim.

“Viable” means “capable of succeeding.” Black’s Law Dictionary (11th ed.
2019); People in Interest of D.S., 2022 8.D. 11, 1 26, 970 N.W.2d 547, 555. Viable
is about “capable” of succeeding and is not a requirement of a guarantee of
success. The test makes sense in application. At the time an attorney is deciding
whether or not to file a lawsuit or give a notice to protect the statute of
limitations, the attorney doesn’t know what the ultimate outcome of the claim or
lawsuit will be. There are always unknown facts and potential future defenses.
The only issue at the time of filing is whether or not the claim was “capable of

succeeding.”
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The Court has the expert opinion of Attorney Ken Barker that not only was
the claim capable of succeeding, it was worth $500,000 to the Defendants-
Attorneys’ clients. (App. 23-37; SR 059-973.) In reality, as every attorney
involved in litigation knows, litigation is a process. A viable claim that has a
maximum value of $500,000, has a likely value of somewhere between zero and
$500,000 as the parties developed their case and negotiate. In this instance,
with no information in the record to justify the decision to allow the statute of
limitations to run, the Defendants-Attorneys gave up a viable claim.

The Defendants-Attorneys knew Stuart Hughes was a State employee,
serving as a law clerk, who was in a car accident immediately after leaving court
in Parker, South Dakota. (PLs’ SUMF Nos. 4-5, 7-8.) (App. 8-9; SR 230-231.)
The State of South Dakota pays law clerks and circuit court judges when they
drive to remote courthouses, because it’s a job requirement that they are advised
of from their initial interview. (PLs’ SUMF Nos. 42-45.) (App. 13-14; SR 235-
236.) The UJS treats the law clerk as still on work time when they are traveling to
and from the remote courthouses. (PLs’ SUMF Nos. 26, 47, 50.) (App. 11, 14; SR
233, 236.)

To preserve a claim of coverage for the State employee when they are a
tort-feasor in an accident, the party making the claim has to give written notice to
the State within 180 days, and it’s an easy thing to do. (PLs’ SUMF Nos. 10-11.)
(App. 9; SR 231.) The Defendants-Attorneys in this case did not give the written
notice, and there is no indication in their files that they considered sending the
notice prior to the statute of limitations running on June 19, 2017. (PLs’ SUMF
Nos. 9-13.) (App. 9; SR 231.) The PEPL Fund coverage would have provided an

additional $500,000 of available coverage for a State employee driving a
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personally owned vehicle who had $500,000 of coverage on their vehicle. (PLs’
SUMF Nos. 14-15, 19.) (App. 9-10; SR 231-252.)

The PEPL Fund provides coverage for an occurrence that’s defined as an
accident that “arises within the scope of the employee’s duties for the State.”
(PLs’ SUMF No. 16.) (App. 10; SR 232.) The PEPL Fund never evaluated
coverage because they weren’t given notice, and they don’t do it until they receive
notice. (PLs’ SUMF No. 57.) (App. 15; SR 237.) Driving to and from remote
courthouses is within the scope of UJS employment duties. (PLs’ SUMF 42-51.)
(App. 13-14; SR 235-236.)

The State of South Dakota did determine that the medical bills for Stuart
Hughes from the 2016 accident were compensable from their workers’
compensation fund, which only pays if the injury arises out of and in the course
of employment. (PLs’ SUMF Nos. 24-25, 28.) (App. 11; SR 233.) At the time that
the State was evaluating the workers’ compensation coverage, they had been
advised by Stuart Hughes that he was driving from Parker to Sioux Falls. (PLs’
SUMF No. 48.) (App. 14; SR 236.) Additionally, Stuart Hughes'’s father, John
Hughes had advised the State where the accident happened, northeast of Parker,
at the time the State was evaluating the workers’ compensation. (PLs’ SUMF No.
27.) (App. 11; SR 233.)

In fact, Stuart Hughes and his pregnant wife were staying with his parents
in Sioux Falls, and Stuart had driven from his parents’ house in Sioux Falls to the
Turner County Courthouse in Parker, and was returning home by a direct route

the day of the accident. (PLs’ SUMF Nos. 36-39.) (App. 13; SR 235.)
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The State employee, Stuart Hughes, lived through the accident because he
took his father’s pickup from Sioux Falls that day, instead of Stuart Hughes’s own
Volkswagen. (PLs’ SUMF No. 41.) (App. 13; SR 235.)

If the employer requires the employee to travel to and from a job site in
their personal vehicle, and even more so if there was reimbursement, the driving
arises oul of and in the course of employment. Muldin v. Hills Material Co., 698
N.W.2ad 67, 73-74, 2005 S.D. 64, 1114 & 18.

d. Related Supreme Court decisions are fact based.

Further proof that the Barrs’ claim was viable at the time the Defendants-
Attorneys chose to let the statute of limitations run, is the factual nature of the
decisions courts have had to make in cases arising under this issue.

In Tammen v. Tronvold, 965 N.W.2d 161, 2021 S.D. 56, this Court recently
addressed a similar issue, but faced a different factual scenario. In Tammen, the
employer did not reimburse the employee for the travel expense and did not
require the employee to drive their vehicle to work. Id. at 134. Conversely, in
this matter, Stuart Hughes was required from the outset to use his vehicle to
drive to work, was treated as “on work time” when driving to and from work, and
was reimbursed the travel expense by his employer for doing that driving for his
employer.

Similarly, this Court in South Dakota Public Entity Pool for Liability v.
Winger, 566 N.W.2d 125, 1997 S.D. 77, was faced with a fact-based decision
about whether coverage existed. In Winger, the circuit judge issued a declaratory
judgment after a court trial. This Court, in Winger, said that an act is within the
scope of employment if the act “is within the scope of a servant’s employment

where it is reasonably necessary or appropriate to accomplish the purpose of his
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employment, and intended for that purpose, although in excess of the powers
actually conferred on the servant by the master.” Id. at 9. To not be acting
within the scope of the employment, they have to substantially deviate from the
course of employment. Id. at 110. Ifthe conduct was reasonably foreseeable in
work performance, then there is no deviation. Id. at Y 10. Finally, “substantial
deviations occur when employees abandon the work purpose in furtherance of a
personal motive or ‘frolic’.” Id. at 1 10.

€. Conclusion with respect to viable claim.

The Barrs claim, at the time the Defendants-Attorneys blew the statute of
limitations, was viable—it had value. Whether the Defendants-Attorneys were
good enough lawyers to win a declaratory judgment action with respect to
coverage, if one would have ever been necessary, or to settle or resolve the
potential $500,000 of available coverage is not the issue before the Court. The
issue before the Court is whether the claim was viable, such that it had value to
the Defendants-Attorneys’ clients, so the Defendants-Attorneys had to meet the
standard of care in protecting their clients’ claim.

With respect to the conduct of Stuart Hughes, the record shows that he
was actually driving less miles, than the UJS was paying him for driving, and that
he was not frolicking or engaging in some unnecessary risk. He was driving to
and from a place to sleep. The accident happened shortly after he left the
courthouse in Parker, on a direct route to where he was staying with his wife and

son at his father’s home.
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4. The Complaint that was dismissed included Counts for
Fiduciary Duty, Negligence, Fraud, and Breach of Contract

The Trial Court dismissed all of the counts based upon its ruling that,
ultimately, if litigated in the underlying case, there would not have been
insurance coverage with the PEPL Fund. If the Court reverses the Trial Court,
the Barrs respectfully request that the entire Complaint be reinstated, as there
was no separate ruling with respect to each of the counts—they were all dismissed
for this one reason.

CONCLUSION

Because this was a summary judgment that was granted against the Barrs
in favor of their attorneys, this record has to be reviewed with the assumption
that the attorneys knew there was potential coverage under the PEPL Fund, they
knew they’d failed to give the 180-day notice, and they actively worked to keep
their clients from knowing about the missed statute of limitations. Furthermore,
it has to be assumed that the case had value.

Measured against those fact, this viable claim that the Barrs had against
the PEPL Fund is an issue for the jury in South Dakota to value, and the summary
judgment should be reversed.

Additionally, with respect to Plaintiffs’ motion for partial summary
judgment, there is no serious dispute about the other elements of the legal
malpractice cause of action.

DATED this 215t day of April, 2023.

Respectfully submitted,
SCHOENBECK & ERICKSON, PC

By: _/s/LeeSchoenbeck_
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NOTICE OF ENTRY OF ORDER: AND JUDGMENT Page 1 of 7

STATE OF SOUTH DAKOTA ) IN CIRCUI'T COUR'T
ss
MINNEHAHA COUNTY ) SECOND JUDICIAL CIRCUIT
8 ST Hon. John T.. Brown
Plaintiffs,

Notice of Entry of Order and
Judgment

ViS5,

JEFFREY A. COLE: WILLIAM D. S1MS:
and GREGORY T. BREWERS,

Defendants.

To:  Plaintiffs Doug and Dawn Barr, and to their attorneys, Lee
Schoenbeck and Schoenbeck Law PC. and Defendant
Gregory Brewers, and his attorneys, Jason Sutton and the
Bowvce Law Firm:

Please take notice that the Order Granting Defendants’ Motion for
Summary Judemoni and Donving Plaintifts’ Motion for Summary
Judgment and Judement Dismissing Claims Against All Defendants
with Frejudice were signed by the Honorable John L. Brown on
February 6, 2023 and filed with the Minnehaha County Clerk of Courts

on February 6, 2023, True and correct copies of the Order and

Judgmen! are allached.

Page 1 of 3

Barrv Cole et al. NOE of Order & Judgment
49Cv21-002535

Filed: 2/7/2023 9:59 AM CST Minnehaha County, South Dakota 49CIV21-002535
- Page 1290 -
App. 001



NOTICE OF ENTRY OF ORDER: AND JUDGMENT Page 2 of 7

Respeetfully submitted the 7th day of February 2023.

BaNGs, MCCULLEN, BUTLER, FOYE
& SIMMONS, L.L.P.

By: /S/fgf%"éfl/é: Hurd
Jeffrey G. Hurd
(jhurd@bangsmecullen.com)
Emily M. Smoragiewicz
(emily@bangsmecullen.com)
333 Wegt Boulevard, Ste. 400
P.O. Box 2670
Rapid City, SID 57709
Telephone: (605) 343-1040
Facsimile: (605) 3431503

ATrORNEYS FOR DERENDANES COLE AND SIS

Page 2 of 3

Barrv Cole et al. NOE of Order & Judgment
49Cv21-002535

Filed: 2/7/2023 9:59 AM CST Minnehaha County, South Dakota 49CIV21-002535
- Page 1291 -
App. 002



NOTICE OF ENTRY OF ORDER: AND JUDGMENT Page 3 of 7

Certificate of Service

I certify that, on February 7, 2023, T served copics of this doecument

upon each of the listed people

by the following means:

] [First Class Mail Odyssey
] [Tand Delivery O Ovwvernight Mail
O Electronic Mail O ECF System

Lee Schoenbeck
Joe Erickson
SCIIOENBECK & ERICKSON,
F.O. Box 1325
Watertown, 5D 57201
lee@schoenbecklaw.com
joc@achoenbecklaw.com

(605) 886-0010
Aliorneys for Plainlifis

Jason Sutton
BOYCE LAW FIRM
PC 300 5 Main Ave,
F.O. Box 5015
Sioux Falls, SD) 57117-5015
jrsutton@boycelaw.com
(605) 8336-2424

Attorneys for Defendant Gregory
T Brewers

s/ Jeffrey G Hurd
Jeffrey G. Hurd

Page 3 of 3

Barr v, Cole, et af,
49CHv21-002535

Filed: 2/7/2023 9:59 AM CST Minnehaha County, South Dakota

NOE of Order & Judgment

- Page 1292 -

49CIV21-002535

App. 003



NOTICE OF ENTRY OF ORDER: AND JUDGMENT Page 6 of 7

STATE OF SOUTH DAKOTA } TN CIRCUIT COURT
}SS
COUNTY OF MINNEHAHA } SECOND JUDICIAL CIRCUIT

DOUG BARR AND DAWN BARR,
49CIV.21-002535

Plaintifts.
V. JUDGMENT DISMISSING CLAIMS
AGAINST ALL DEFENDANTS WITH
JEFFREY A. COLE, WILLIAM D. 5TMS, PREJUDICE

AND GREGORY T. BREWERS,

Defendants.

Plaintiffs. Dawn and Doug Barr, filed a Motion for Summary Tudgment on December 23,
2022. Dcfendants, Jeffrey A. Cole and William D. Sims, filed a Motion for Summary Judgment
on December 23, 2022. Defendant, Gregory T. Brewers, joined Defendants Sims” and Cole’s
Motion for Summary Judgment. All these motions came before the Court, Honorable John
Brown presiding, lor hearing on Thursday, January 26, 2023. Plaintiffs appeared through their
attorney, Lee A. Schoenbeck. Defendants Cole and Sims appeared through their atiorney,
Jeffrey G. Hurd. Defendant Brewers appeared through his attomey, Jason R. Sutton. The Court
entered an Order Granting Defendants® Motion for Summary Judgment and Denying Plaintiffs’
Motion for Summary Judgment on éb 2 2274 Based upon that order, it is hereby

ORDERED, ADJUDGED AND DECREED that a judgment be entered in this action that
Plaintiffs recover nothing from Defendants, Jeffrey A. Cole, William D. Sims, and Gregory T.
Brewers, and that Plaintiffs claims in the Complaint are all dismissed with prejudice. It is further

ORDERED, ADJUDGED AND DLECREED that the Defendants, Jeffrey A. Cole and

William D. Sims, shall have and recover iis costs in the amount of § . the

Filed: 2/7/2023 9:59 AM CST Minnehaha County, South Dakota 49CIvV21-002535
- Page 1295 -
App. 004



NOTICE OF ENTRY OF ORDER: AND JUDGMENT Page 7 of 7

amount thereof to be taxed and inscrted by the Clerk of this Court in accordance with SDCL 13-
6-54(d). It is further
ORDERED, ADIUDGED AND DECREED that the Defendant, Gregory T. Brewers,

shall have and recover its costs in the amount of § , the amount thereof to be

taxed and inserted by the Clerk of this Court in accordance with SDCL 15-6-54(d)

TS

thorable John L. Brown
Cireuit Court Judge

DEPUTY

FEB 06 2023

Minnehaha County, 8.D.
Clerk Circuit Court

Filed: 2/7/2023 9:59 AM CST Minnehaha County, South Dakota 49CIvV21-002535
- Page 1296 -
App. 005



NOTICE OF ENTRY OF ORDER: AND JUDGMENT Page 4 of 7

STATE OF SOUTH DAKOTA ) TN CIRCUIT COURT
%8S
COUNTY OF MINNEHATIA } SECOND JUDICIAL CIRCUIT
DOUG BARR AND DAWN BARR,
49CIV.21-002535

Plamntitts,

V. ORDER GRANTING DEFENDANTS®
MOTION FOR SUMMARY JUDGMENT

JEFFREY A. COLE, WILLIAM D. SIMS, AND DENYING PLAINTIFFS® MOTION
AND GREGORY T. BREWERS, FOR SUMMARY JUDGMENT

Defendants.

Plaintiffs. Dawn and Doug Barr, filed a Motion for Summary Judgment on December 23,
2022, Defendants. Ieffrey A, Cole William D. Sims, filed a Motion for Summary Judgment on
December 23, 2022. Defendant, Gregory T. Brewers, joined Defendants Sims® and Cole’s
Motion for Summary Judgment. All these motions came before the Court, Honorable fohn
Brown presiding, for heanng on Thursday, Junuary 26, 2023, Plaintiffs appesred through their
artomey, Lee A. Schoenbeck. Defendants Cole and Sims appeared through their attommey,
Jeffrey GG, Hurd. Defendant Brewers appeared through his attomey, Jason R. Sutton. Based
upon the Court’s review of the submissions of the partics, the oral and written arguments of
counsel, and the review of the record as a whole, it is hereby

ORDERED that Defendants Jeffrey A. Cole’s, William D. Sums’, and Gregory T,
Brewers’ Motion for Summary Judgment is granted for the reasons stated at the heaning. It is

further

Filed: 2/7/2023 9:59 AM CST Minnehaha County, South Dakota 49CIvV21-002535
- Page 1293 -
App. 006
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ORDERED that Plaintiffs” Motion for Sum Judgment is denied.

7,3,

/%no'rabic John L. Brown
Circuit Court Judge

(rawm )

Minnehaha County, 3.D.
Clerk Circuit Court

[ 2V

Filed: 2/7/2023 9:59 AM CST Minnehaha County, South Dakota 49CIvV21-002535
- Page 1294 -
App. 007



STATEMENT OF UNDISPUTED MATERIAL FACTS: IN SUPPORT OF PLAINTIFFS' MOTION FOR SUMMARY
JUDGMENT Page 1 of 8

STATL OF SOUTII DAKOTA b IN CIRCUIT COURT
:58
COUNTY OF MINNEHAHA ] SECOND JUDICIAL CIRCUIT
)
DOUG BARR AND DAWN BARR, )
) 49CIV.21-2535
Plaintiffs, )
)
V. ) STATEMENT OF UNDISPUTED
) MATERIAL FACTS IN SUPPORT OF
JEFFREY A. COLE, WILLIAM D. SIMS, ) PLAINTIFFS' MOTICN FOR
AND GREGORY T. BREWERS, ) SUMMARY JUDGMENT
)
Defendants. )
)

The Plainlills respecllully submil Lhese slalementls of undispuled malerial [acls
in support of their Motion for Summary Judgment. Exhibits referenced herein are
allached Lo the Affidavit of Lee Schoenbeck [iled in supporl of Plainlills’ Molion.

1. Doug Barr was injured in an automobile accident in Lincoln County, South
Dakota on December 21, 2010, (C/S Ans.2 1 4.)

2, Doug and Dawn Barr were represented in the personal injury matter
arising [rom Llhe December 2016 accidenl by Lhe Delendants, Jellery Cole, William Sims,
and Greg Brewers. (C/SAns. 16, BAns.® 15.)

3. The December 21, 2016, accidenl was caused by Lhe negligenl operalion ol
an automobile by Stuart Hughes. (C/S Ans. 18.)

4. Al Lhe lime of Lhe accidenl, Sluarl Hughes was a slale employee. (C/S Ans.
18.)

5. Slale employees are provided insurance coverage under Lhe Publie Enlily

Pool for Liability known as the “PEPL Fund.” (Depo. Ex. 46—PEPL Fund.)

1“C/S Ans.” is a reference to Jeff Cole & William Sims’ Answer to Complaint.
:“B Ans.” is a reference to Gregory Brewers’ Answer to Complaint,

1

Filed: 12/23/2022 1:41 PM CST Minnehaha County, South Dakota 49CIV21-002535
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STATEMENT OF UNDISPUTED MATERIAL FACTS: IN SUPPORT OF PLAINTIFFS' MOTION FOR SUMMARY
JUDGMENT Page 2 of 8

6. When a claim of negligence is asserted against an individual covered by
Lhe PEPL Fund, Lhe parly asserling Lhe claim musl give wrillen nolice wilhin 180 days,
pursuant to SDCL 3-21-2. (C/SAns. 110.)

7. In December of 2016, the Defendants knew that Stuart Hughes was a state
emplovee, serving as a law clerk for the First Judicial Circuit. (C/S Ans. T15.)

8. Soon aller Lhe accident, lhe Delendanls knew Lhal Sluarl Hughes was
leaving court in Parker, South Dakota, where he was serving as a law clerk, at the time of
Lhe accidenl. (Brewers Depo. pp. 15-16, 21; Cole Depo. p. 11; Sims Depo. pp. 22-26.)

Q. The 180-day statutory notice ran on June 19, 2017, and the Defendants
were undispuledly aware Lhal il had run by Seplember 5, 2017. (C/S Ans. 111; Depo.
Ex. 2—Sims Email to Cole/Brewers.)

10.  The Delendanls did nol give Slale Lhe wrillen nolice pursuanl lo SDCL 3-
21-2, {C/S Ans. Y12; Ambach Depo. p.8; Sims Depo. p. 39.)

11. [t's easy to give the statutory notice, it’s just sending a letter. (Brewers
Depo. pp. 21-23; Cole Depo. p. 18; Sims Depo. p. 37.)

12.  The only wrillen record of Delendanls-Allorneys considering complying,
with SDCL a3-21-2 is after the statute of limitations ran. (Depo. Ex. 3—Sims Email to
Brewers/Cole; Cole Depo. pp. 12-13.)

13.  Defendants-Attorneys know that it’s important to document the file with
imporlanl evenls, (Sims Depo. p. 71.)

14. PEPL Fund coverage limits are $1,000,000 for covered individuals, less
coverage available on any privale vehicles involved. (Ambach Depo. p. 6; Depo. Ex. 46—

PEPL Fund, p. BARR 1426, 117.)

Filed: 12/23/2022 1:41 PM CST Minnehaha County, South Dakota 49CIV21-002535
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STATEMENT OF UNDISPUTED MATERIAL FACTS: IN SUPPORT OF PLAINTIFFS' MOTION FOR SUMMARY
JUDGMENT Page 3 of 8

15.  When a personal owned auto “POV” is driven by a State employee, the
PEPL Fund is secondary Lo Lhe POV coverage, and Lhe Slale ollice ol Risk Managemenl
doesn’t investigate until they receive the 180-day written notice required by SDCL 3-21-
2. (Ambach Depo. pp. 16-17.)

16.  The PEPL Fund agreement provides coverage for an “occurrence” which is
delined as [ollows:

8. Ocecurrence — an accident, act, error, omission or
cvent, during the Coverage Period, which results in
damages and arises wilhin Lhe scope of Lhe employee’s
duties for the State.

{Depo. Ex. 46—PEPL Fund, p. BARR 1416.)

17.  When the PEPL Fund evaluates the State employee’s use of a personal
auto vehicle when the employee is leaving a remote duty station, the PEPL Fund is
looking at the “reasonableness of what they are doing with their vehicle.” (Ambach
Depo. p. 20.)

18.  Ifthe State is paying an employee to drive somewhere to sleep, and the
cmployee is driving somewhcre to sleep, the PEPL Fund docesn't carc where they sleep
at. (Ambach Depo. p. 42.)

19.  Only $500,000 of insurance coverage was available without the PEPL
Fund. (C/S Ans. 118.)

20. The Defendants made demands in the ease for amounts in excess of
$1,000,000. (C/SAns. 117.)

21.  The Defendants knew that the liability insuranec carricr’s available

coverage, excluding the PEPL Fund, was inadequate for the damages sustained by Doug

Filed: 12/23/2022 1:41 PM CST Minnehaha County, South Dakota 49CIV21-002535
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STATEMENT OF UNDISPUTED MATERIAL FACTS: IN SUPPORT OF PLAINTIFFS' MOTION FOR SUMMARY
JUDGMENT Page 4 of 8

and Dawn Barr. (Depo. Ex. 15— NPJ Email to Grinnell; Depo. Ex. 22-Cole ltr to Luce;
Depo. Ex. 26-Cole Email Lo Barrs; Sims Depo. p. 52.)

22, On September 5, 2017, the Defendants were told by Stuart Hughes that his
medical bills were paid by “work comp.” (Depo. Fx. 2—8ims Fmail to Cole/Brewers.)

23.  Also on September 5, 2017, Stuart ITughes suggested to the Defendants-
Allorneys Lhal Lhey should be pulling Lhe Slale on nolice ol a claim. (Depo. Ex. 2—Sims
Email to Cole/Brewers; Depo. Ex. 1—Contact Sheel narrative.)

24,  The Slale of Soulh Duakola paid medical bills [or Sluarl’s 2016 accidenl
injuries under their workers’ compensation fund because theyv determined the claim was
compensable. (Job Depo. pp. 5-6; Depo. Ex. 44—Work Comp Pmls.)

25.  The State’s workers’ compensation fund provides coverage for State
employees i Lhe injury arises oul of and in Lhe course ol employmenl and was a major
contributing factor. (Job Depo. p. 6.)

26.  Stuart Hughes, the law clerk leaving court in Parker, was compensable
because he was reimbursed mileage and its paid work time. (Job Depo. pp. 10-11, 14-
15.)

27.  John Hughes advised the State on January 30, 2017, that the accident
happened lwo and a hall miles wesl of Tea on Highway 17 and 27204 Sireel, Lhe exacl
location where the accident happened. (Job Depo. p. 26; Depo. Ex. 45—Work Comp
Emuils, p. STATE0046.)

28.  The Defendants know that workers’ compensation only payvs medical bills
when an employee's injuries arise oul ol and in Lhe scope ol Lheir employment. (Cole

Depo. p. 13; Sims Depo. p. 31.)

Filed: 12/23/2022 1:41 PM CST Minnehaha County, South Dakota 49CIV21-002535
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29.  OnThursday, September 7, 2017, the Defendants-Attorneys recognized a
polenlial “respondeal superior claim because Sluarl was an employee” and Lhal Lhe “180
day notice timeframe is long past, so I don’t know how viable such a claim would be.”
(Depo. Fx. 53—Sims Email to Brewers/Cale.)

30. By September7, 2017, the Defendants knew that the PLPL Fund's
coverage would have been available for Lheir clienls’ injuries. (Depo. Ex. 1—Conlacl
Sheet narrative; Depo. Ex. 2—Sims Email to Cole/Brewers; Depo. Ex. 3—Sims Email to
Brewers/Cole; Cole Depo. p. 17; Sims Depo. pp. 36-38.)

3.  Defendants did not disclose to their clients the possibility that the PEPL
Fund’s coverage was available. (Brewers Depo. p. 24.)

32.  Inthe Defendants email exchange when they discussed that the 180-day
nolice had lapsed, while Lhey had lheir clienl on Lhe email exchange earlier, Lhey

removed the clients from the discussion of the statute of limitations having lapsed.

{(Depo. Ex. 2—8ims Email to Cole/Brewers; Depo Ex. 3—Sims Email to Brewers/Cole;
Brewers Depo. pp. 28-29, 33-36; Cole Depo. p. 20; Sims Depo. pp. 46-49.)

33.  The Delendanls have admilled thal Lhey did nol disclose Lhe inilial
malpractice claim to their clients. (Sims Depo. pp. 32-33, 46-49.)

34.  In March ol 2021, Dawn and Doug Barr signed Lhe Selllemenl Agreemenl
negotiated by the Defendants-Attorneyvs, who were still representing Dawn and Doug,
(C/SAns. 114; B Ans. T11.)

35 Defendants-Attorneys’ website indicated this was one of the largest cases

Lhey had handled. (Depo. Ex. 30—NPJ’s Websile; Cole Depo. p. 9.)
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36.  On the night before the accident, Stuart ITughes and his pregnant wife
slayed wilh his parenls, Mr. and Mrs. John Hughes, in Sioux Falls, Soulh Dakola.
{J.Hughes Depo. p. 6.)

37.  Onthe morning of December 21, 2016, hecause he was concerned about
the condition of Stuart’s car and the weather, Stuart’s father, John ITughes, allowed
Sluarl o drive John Hughes'’s pickup Lo courl in Parker, Soulh Dakola. (Depo. Ex. 45—
Work Comp Emails, p. STATEo046; J.Hughes Depo. pp. 6-7.)

38.  Ilis 30 miles [rom John Hughes's home al 4405 Soulh River Ouks Circle,
Sioux Falls, South Dakota to the Turner County Courthouse. (Google Maps; J.ITughes
Depo. pp. 8-9.)

30.  After court on December 21, 2016, Stuart Hughes was driving on a direct
roule back Lo his [alher’s home, where he had slayed wilh his wile Lhe nighl belore.
{J.Hughes Depo. p. 8.)

40.  Stuart Hughes and his wife lived in Vermillion, South Dakota at the time.
{J.Hughes Depo. p. 10.)

41, Slale employee, Sluarl Hughes, lived because he was driving his [alher’s
pickup instead of Stuart’s Volkswagen car. (J.Hughes Depo. p. 8.)

42.  The Slale of Soulh Dakola has law clerks drive Lheir personal vehicles Lo
court in different counties in the First Circuit. (Allison Depo. p. 10.)

45.  The law clerk is expecled Lo go lo whalever counly a judge requesls Lhem
to for whatever proceeding is happening in that county. (Allison Depo. p. 12.)

44.  Driving Lo various counlies wilhin the Circuil is an expeclalion Lhe UJS
places upon law clerks, and advises them of this at their initial interview. (Allison Depo.

p- 31.)
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45.  The State of South Dakota pays mileage to law clerks and circuit court
Jjudges when Lhey drive Lo remole courlthouses. (Allison Depo. pp. 11, 13; Depo. Ex. 40—
UJS Travel Regulations, p. STATE0028.)

46.  Ifthe Circuait.Judge or a law clerk had a hearing in Parker, but afterwards
drove to Sioux Falls instead of their duty station in Yankton or their home in Vermillion,
Lhe UJS would slill pay mileage—as il they had “driven straighl up and driven slraighl
back.” (Allison Depo. p. 16.)

47.  The Slale of Soulh Dakola paid Stuarl Hughes Lo drive home [rom Lhe
Turner County Courthouse, after work on December 21, 2016. (Allison Depo. pp. 19-20;
Depo. Ex. 58—Travel Pml Delail for 8. Hughes. )

48. When asked, Stuart Hughes advised the court administrator that he was
on his way Lo Sioux Falls [rom Parker. (Allison Depo. p. 23.)

49.  The UJS does not have a requirement that an employee lake a cerlain path
from the courthouse to their duty station or their home. (Allison Depo. p. 24.)

50.  With respect to the accident, the UJS reported that Stuart was “still on
work lime as he had been required Lo Lravel [or work and was relurning home.” (Allison
Depo. pp. 25-26; Depo. Ex. 43— Allison’s Email.)

5L UJSwould reimburse Sluarl Hughes’s mileage aller courl, regardless ol
whether he drove to Sioux Falls or Vermillion. (Allison Depo. p. 27.)

52, Il's nol dispuled Lhal Doug Barr’s damages exceeded $1,000,000, because
of the serious head injury. (Depo. Ex. 19—Dr. Tranel Report; Depo. Ex. 20—Dr.
Swenson Reporl; Depo. Ex. 21—Dr. Palra Reporl; Depo. Ex. 2g—Cole’s Demand Lir Lo

Oberg; Cole Depo. p. 21; Sims Depo. pp. 49-59.)
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53.  Doug Barr's medical bills alone exceeded $265,000. (Depo. Iix. 23—Cole's
Demand Lir Lo Luce.)

54. In 2021, three and a half years after the accident, on March 4%, Steve
Oberg emailed Jeff Cale and Bill Sims and inquired whether they had given the 180-day
notice to the PEPL Fund, as there may have been available coverage. (Depo. Iix. 17—
Oberg’s Email Lo Cole/Sims.)

55. Six days later, March 10, 2021, Jeff Cole called Steve Oberg and accepled
Lhe $500,000 selllemenl. (Depo. Ex. 18—Cole’s Email Lo Brewers/Sims. )

56.  The Defendants-Attorneys didn't tell their clients about the PEPL Fund
issues raised by Sleve Oberg. (Sims Depo. pp. 57-58.)

57.  The PEPL IF'und never evaluated coverage because thev weren't given
nolice, and Lhey don’l do il unlil they receive nolice. (Ambach Depo. pp. 8, 10, 13-14.)

Dated this 23 day of December, 2022.

SCHOENBECK & ERICKSON, PC

Bv: _/s/Lece Schoenbeek
Lee Schoenbeck

Joseph Erickson

Attorneys for Plaintiffs

1200 Mickelson Dr., STE. 310
Watertown, SD 57201
605-886-0010
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STATE OF SOUTH DAKOTA ) IN CIRCIIT COURT
58:
COUNTY OFF MINNEHAHA ) SECOND JUDICIAL CIRCUIT
)
DOUG BARR AND DAWN BARR, ) 49CIV.21-2535
)
Plaintiffs, )
)
V. ) RESPONSE TO COLE AND SIMS'S
) STATEMENT OF UNDISPUTED
JEFFREY A. COLE, WILLIAM D. SIMS, ) MATERIAL FACTS, AND
AND GREGORY T. BREWERS, ) PLAINTITITFS ADDITIONAL
) MATERIAL FACTS
Defendants. )
)

COMES NOW the Plaintiffs, Doug and Dawn Barr, and respectfully submit this
Response to Cole and Sims’s Statement of Undisputed Material Facts and submit
Plaintiffs’ Additional Material Facts. The exhibits referenced herein are attached to the
Affidavit of Joe Erickson filed herewith. Additionally, the Plaintiffs ask the Court to
take judicial notice of their Statement of Undisputed Material Facts in Support of
Plutnliffs’ Molion for Summaury Judgmenl, which Lhe Plainlills incorporale Lo Lheir

Response herein by reference.

RESPONSE'TO COLE/SIMS’'S STATEMENT

O UNDISPUTED MATERTAL IFACTS

1. Plaintiff, Doug Barr, was injured in an auto accident on December 21, 2016 (the
“Accident”) (Ex. 42, Accident Report.)

RESPONSE: Undisputed.

2. The Accident was caused by Stuart Hughes. Hughes failed to yvield, and pulled out
in front of Doug on a highway (Fx. 42, Accident Report.)

RESPONSE: Undisputed.

3. The accident occurred approximately two miles wesl of Tea, South Dakota, at the
interseetion of SD Hwy 17 and 272 Street in Lincoln County (Ex. 42, Accident Report.).

RLSPONSL: Undisputed.
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4. Tea is in Lincoln County, which is in the Second Judicial Circuit (Fx. C, Circuit
Court Map.).

RESPONSE: Undisputed.

5. At the time of the accident, Hughes was a law clerk for the First Judicial Circuit
(Cx. 100, ITughes’s Answers to Barrs’ First Interrogatories and Requests for Production,
Interrogatory No. 11.).

RESPONSE.: Undisputed.

6. Hughes lived in Vermillion, and his duly slalion was Yanklon (Ex. B, Plainlil(s
Responses to Defendants’ First Requests for Admissions, Requests 4 & 5.).

RESPONSE: Undisputed.

it First Circuit Law clerks are stationed in either Yankton or Mitchell (Ex. D, Kim
Allison Deposition at 8:16-8:20.).

RESPONSE.: Undisputed.

8, The morning ol Lhe Accidenl, Hughes drove [rom Vermillion Lo Lhe Turner
County Courthouse in Parker to attend a hearing (Ex. 100, Hughes's Answers to Barrs'
[irst Interrogatories and Requests for Production, Interrogatory No. 34.).

RESPONSL: Disputed. Stuart Hughes was driving from Sioux Falls to
the Turner County Courthouse on the morning of the
accident. (J.Hughes Depo. pp. 5-6.)

0. Somelime aller 5:00 p.m., Hughes lell Parker, and “began Lhe Lrip Lo Sioux Falls
to vigit family for a holiday dinner.” (Ex. 100, Hughes’s Answers to Barrs’ First
Interrogatories and Requests for Production, Interrogatory No. 11; Ex. 101, Stuart
Hughes Deposition, 14:24-15:2.).

RESPONSE: Disputed. After court, Stuart Hughes was driving on a
direct route back to his father’s home, where he had
stayed with his wife the night before. (Plaintiffs’ SUMF
No. 39—J.Hughes Depo. p. 8.)

10.  Hughes's parents were having a family holiday gathering beeause Hughes's
brolher was in lown (Ex. 100, Hughes's Answers Lo Barrs” Firsl Inlerrogalories and
Requests for Production, Interrogatory No. 11; Ex. 101, Stuart Hughes Deposition at
15:3-10; Ex. I, John Hughes Deposition at 6:12-6:20.).

RESPONSL: Undisputed.

11, Hughes was expecled to drive to and from an out of town hearing from either his
duty station in Yanktaon, or his homc in Vermillion, whichever is shorter (Ex. D, Kim

2
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Allison Deposition at 10:1-11:q, 153:11-15:22; Fx. 40, LIS Travel Policies at STATFE
0028.).

RESPONSE: Disputed. The UJS reimbursed Stuart Hughes for his
mileage regardless of whether he drove to Sioux Falls or
Vermillion. (Plaintiffs’ SUMF No. 51—Allison Depo. p.

27.)

12,  No one acting on behalf of the First Judicial Circuit asked Hughes to drive to
Sioux TFalls (Ex. B, Plaintiffs’ Responses to Defendants’ IFirst Request for Admissions at
4, RFA No. 15.).

RESPONSE: Disputed. The UJS expects law clerks to sleep
somewhere, and does not require them to sleep in a
certain location—and reimburses the law elerk whether
they travel to Sioux Falls or Vermillion. (Plaintiffs’ SUMF
No. 51—Allison Depo. p. 27.)

Furthcer, a law clerk is cxpected to drive to and fram
remote counties in the First Circuit when a judge asks—
regardless of where they intend to sleep that night.
(Plaintiffs’ SUMF No. 43—Allison Depo. p. 12.)

13.  There was nolhing aboul Hughes's employmenl wilh Lhe UJS Lhal would have
compelled him to drive to Sioux Falls (Ix. D, Kim Allison Deposition at 44:14-44:17.).

RESPONSE.: Disputed. The UJS did not require Stuart to drive a
certain path home. (Plaintiffs’ SUMF No. 49—Allison
Depo. p. 24)

The UJS paid Stuart Hughes recimbursement for his
mileage on the date of the aceident. (Plaintiffs’ SUMF No.
47—Allision Depo. pp. 19-20; Depo. Ex. 38.)

The UJS would have reimbursed Stuart regardless if he
drove to Sioux Falls or Vermillion, and he was required to
drive to the Turner County Courthouse for his job duties.
(Plaintiffs’ SUMF No. 51—Allison Depo. p. 27.)

14.  Hughes's Lrip Lo Sioux Falls was on his own lime, and had nolhing Lo do wilh his
duties and responsibilities for the UJS (Ex. D, Kim Allison Deposition at 53:4-53:0.).

RESPONSE.: Disputed. First, Stuart Hughes was not in Sioux Falls at
the time of the accident. 'The UJS did not require Stuart
Hughes to travel to a certain location in order to be
reimbursed for his mileage, and it could have been either
Sioux Falls or Vermillion. (Plainitiffs’ SUMF No. 51—
Allision Depo. p. 27.)

3
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The reason Stuart was traveling from the Turner County
Courthouse was because of his employment with the UJS
that requires extensive travel to remote countics.
(Plaintiffs’ SUMF Nos. 42-44—Allision Depo. pp. 10, 12,
31)

15.  The PEPL Fund provides liability coverage for state employees “as provided for
within the coverage document issued by PEPL.” SDCIL § 3-122-1.

RESPONSE: Undisputed.

16.  The *coverage document issued by PEPL” 1s the Participation Agreement
Between the Public Entity Pool for Liability and the State of South Dakota (Ex. 46, PEPL
Fund Participation Agreement and Memorandum at Barr 1405.).

RESPONSE.: Undisputed.

17.  The Parlicipalion Agreemenl al issue is Lhe 2010 Agreemenl (Ex. H, Craig
Ambach Deposition at 21:23-22:6.).

RESPONSE: Undisputed.

18. The Memorandum of Coverage that is attached to the Participation Agreement
sets out the scope and limit of coverage (Ex. 46, PEPL Fund Participation Agreement
and Memorandum at Barr 1400.).

RESPONSE;: Undisputed.

19.  The PEPL Fund covers damages Lhal a covered employee “becomes legally
obligated to pay because of an occurrence.” (Ex. 46, PEPL Fund Participation
Agreement and Memorandum, at Barr 1411 (italics in original)).

RESPONSE: Undisputed.

20. An“occurrence” is “an accident, act, error, omission or event, during the
Coverage Period, which results in damages and arises within the scope of the employee's
dulies [or Lhe Slale.” (Ex. 46, PEPL Fund Parlicipalion Agreemenl and Memorandum al

Barr 1410; Fx. H, Craig Ambach Deposition at 24:23-25:11; 26:2-26:7.).

RESPONSE.: Undisputed.

PLAINTIFFS ADDITIONAL MATERIAL FACTS

i1 Kim Allision, the Circuit Court Administrator in charge of the First Circuit,
agreed that one of the routes from the Parker County Courthouse would be to drive to

4
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the interstate first, and then drop down to Vermillion. (Allison Depo. p. 50.)

2. Kim Allison described that the T1JS policy is to pay mileage to law clerks
[or Lhe dislance belween where Lhey lell [rom Lo Lhe courlhouse where Lhey are Lraveling
to—which would include a roundtrip to Sioux Falls. (Allison Depo. pp. 45-46.)

3. The Defendants-Attorneys were still investigating a possible claim against
the PEPL Fund on September &, 2017, three months after the 180-day deadline, as the
Deflendanls-Allorneys senl discovery requesls Lhal asked Sluarl Lhe [ollowing:
“Interrogatory No. 32. State the name and address of your employer, your job title, and
describe your job duties, and state whether you were performing any duties for
your employer at the time of the collision.” (emphasis added) (Interrogatories to
Sluarl Hughes (Firsl) (9/6/17).)

4. In 2019, the Defendants-Attorneys’ deposition outline for Stuart involved
several queslions relaling Lo workers” compensalion Lhal Lhey did nol ask:

Make work comp claim. We'd request any work comp

documents regarding the erash and Mr. Hughes'
injuries.

How much were you paid for your work comp claim.
{2019 Depo. Outline for Stuart, pp. 18, 20.)
Dated this 11% day of January, 2023.

SCHOENBECK & ERICKSON, PC

By: _/s/_.Joe Frickson____
Lee Schoenbeck
Joe Erickson
Attorneys for Plaintiffs
1200 Mickelson Dr., STL. 310
Watertown, 5D 57201
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STATE QF SOUTH DAKOTA ) IN CIRCUIT COURT
‘ 198
COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT
)
DOUG BARR AND DAWN BARR, b _
} 49C1V.21-2535
Plaintitts, )
)
v, ) AFFIDAVI'T OF JOE ERICKSON
)
JEFFREY A, COLE, WILLIAM D. §IMS, )
AND GREGORY T. BREWLERS, )
)
Defendants. )
o )
STATE OF SOUTH DAKOTA )
$s:
COUNTY OF CODINGTON )

Joe Erickson, being first duly sworn on oath, deposes and states as follows:
T That attached hercto are the following exhibits in support of Plaintitfs’

Additional Statemexﬂ of Material Facts:

Ex, # | Description

AA | Kim Allison Deposition (8/18/22)

BB | Interrogatories and Request for Production of Documents to Defendant
Stuart J. Hughes (First 8et) (9/6/17)

CC | 2019 Deposition Cutline for Stuart Hughes

2, Additionally, attached hereto as Exhibit DD is a report by Plaintiffs’
expert, Ken Batker, being filed in support of Plaintiffs’ Response to Defendants’ Motion
for Summary Judgment.

2 Finally, I am reattaching certain exhibits from Plaintiffs’ Motion for
Summary Judgmenl, which are referenced in Plaintiffs’ Response to Delendants’ Motion

for Summary Judgment:
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Ex. # | Description

Depo. Ex. 1 — Contact Sheet narrative

Depo. Ex. 2 — William 8ims’ Email to Jeff Cole & Greg Brewers (9/5/17)

Depo. Ex. 3 — William Sims’ Email to Greg Brewers and Jeff Cole
(o/7/17)

16 Depo. Ex. 38 — Travel Payment Detail for Stuart Hughes

19 Depo. Ex, 43 — Kim Allison’s Email to Bureau of Human Resources

(2/6/17)

25 William Sims Deposition (4/11/22)

24 | Gregory Brewers Deposition (4/11/22}

25 Jeffery Cole Deposition (4/11/22)

29 John Hughes Deposition (11/30/22)

L q—

ERICKQON

[Ty ¥l

Subscribed and sworn to before me thlS 11th day of January, 2023.

NDTARY PUBLIC
SEAL g0UTH DAKOTA SEAL

JENNIFER X. FREDERIC! TN
Notary Publid — South Dakota
My Commission Expires: 11/15/26
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EXHIBIT DD
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BARKER L.aw FIRM, uc

211 Zinnia Drive PQ Box 100 'T; : l . Dhore 605.723-8000
Belle Fourche, SI) 57717-0100 t0 Wi, Fax 605-723-8010

kbarker@burkerlawirm.com

January 3, 2023
Vid EMAIL & U.S. MAIL

Mr. Lee Schoenbeck

Mr. Joe Erickson
Schoenbeck & Erickson, PC
1200 Mickelson Dr., Ste. 310
Watertown, 5D 57302

Re:  Doug and Dawn Barr v. Jeff Cole, William Sims, and Gregory Brewers
49CIV21-002535
Our File No, 5093

Dear Mr. Schoenbeck and Mr. Erickson:

Thank you for asking me to offer my opintons regarding the professional liability issues
presented in Barr v. Cole, Sims, and Brewers.! This is my Report,

INTRODUCTION

1 was first contacted by vour office in September 2022. 1 was asked to review relevant
documents and testimony to consider whether attorneys Cole, Sims, and Brewers® met the
applicable standard of care in their representation of Doug and Dawn Bart? in their personal
injury lawsuit arising from the two-vehicle crash in which Doug was seriously injured. ¢ It is
alleged Cole, Sims, and Brewers did not meet professional standards of care.’

My opinions address that question.®

The liability for the cause of the crash is not credibly in dispute.” It is acknowledged the
driver of the at-fault vehicle was a State employee traveling to his parents® home from his work

1 49CTV21-002535 Minnehaha Co., Second Tudicial Distriet, South Dakota, Honorable John Brown.

! Collectively, “Defendants” or by their individual names.

3 “Plaintiffs” or by their names.

4+ “Underlying lawsuit.”

# “Current lawsuit™ or “present lawsuit.”

¢ See, Robinson-Fodoll v. Harmelink, Fox & Ravnshorg Law Office, 2020 S.D. 5,941,939 N.W.2d 32, “[I]t is most
oftcn necessary to have an expert witness cxplain how the lawyer’s actions fell below the standard of care” citing
Shi Gang Zhang v. Rasmus, 2109 8.D. 46, 1 28, 932 N.W.2d 153, 162.

" Dep. Ex 42.

wivn.barkerlawfirm.com
Barker Law Firm, LLC is licensed to pracrice in South Dakota and Wyoming
Kenneth E, Barker is Board Certified in Civil Trial by the National Doard of Trial Advocacy
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Mr. Lee Schoenbeck
Mr. Joe Erickson
Tanuary 3, 2023

Page No. 2

station, being paid for his time and travel at the time of the collision.® The State of South Dukota
paid the driver’s medical bills through its worker’s compensation system.” It is disputed whether
he was within the scope of his employment at the time of the collision.'® For reasons explained in
this Report, the answer to that question is secondary to the initial question of whether the failure
of the Barrs’ lawyers to give notice to the Public Entity Pool for Liability, that is the “PEPL
Fund,” met the applicable standard of care.

The Barrs, on the advice of their counsel, settled their combined claims for the $500,000
limits offered under two insurance policies that provided coverage for the at-fault driver.!! Their
attorneys had previously made demands for settlement that exceeded S1million.'* Doug’s
medical bills totaled $265,000.1* There appears to be little debate that some of the injuries he
suffered were permanent. The extent of his traumatic brain injury appears lightly contested and
there seemed to be a consensus that it was his most serious injury.!

The questions that I am asked to address are:!*

1)

2)

3)

Did the Barrs® lawyers fail to mect the applicable standard of care of civil trial
lawyers when they failed to give written notice to the PEPL Fund of the Barrs® claim
of coverage lor the Stale employee who caused the collision?

It is alleged the failure to provide what is commonly referred to as ‘the 180-day
notice’ under SDCL § 3-21-2, prevented Barrs® from the recovery of an additional
$500,000 of coverage.

If the failure to give notice of a claim to the PEPL Fund is below the standard of care
of a civil trial lawyer, did that failure cause the Barrs any damage or loss?

Defendants allege that their failure to give notice did not cause the Barrs any damage
or lnss because they concluded that the at-fault driver was not within the scope of his
employment at the time of the accident.

Upon recognition there was at least a question if the 180-day notice should have been
tssued to the PEPL Fund, did the Barrs” lawyers further fail to meet the applicable

¥ Cole & Sims Answer, § 8; Job Dep. 11:14-17; Dep. Ex. 45, STATE 0047

’ Dep. Exs. 2, 44.

0 Cole & Sims Answer 15; Brewers Dep. 29:7-10.

I Dep. Ex. 10.

2 Dep. Ex. 29, Brewers000070.

13 Dep. Ex. 23, NPJOROGOT.

i Dep. Exs. 19, NPIO02Z797-NPJQ02799; 20, BrewersG00089; 2 |, BrewersO0(H 24,
5 From Barrs® Complaint, September 17, 2021.
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professional standard of care and their fiduciary duty by failing to fully inform and
advise their clients?

It is alleged in the present action that the failure to fully advise the Barrs’ of the 180-
day notice issue prevented them from seeking and considering the advice of
independent counsel regarding both questions, the propriety of accepting the
settlement and whether a 180-day notice should have been issued.

4) Did the Barrs’ lawyers meet legal professional standards when they accepted a fee for
their services knowing there was at least a question that their failure to provide
written notice to the PEPL Fund deprived their ¢lients from an additional $500,000 of
coverage?

It is alleged that upon knowing they failed to give written notice to the PEPL Fund of
their clients’ claim, the Barrs’ lawyers could not ethically accept a fee for their
services.

RELEVANT CREDENTIALS AND BACKGROUND

T am a civil trial lawver focusing on complex litigation, usually on behelf of plaintilfs. I
have been licensed to practice in South Dakota since 1985 and in Wyoming since 1996. I
regularly represent clients in state and federal courts in both states, as well as occasionally in
Montana and North Dakota (pro hae vice), I am adimitted to practice before the United States
District Courts for South Dakota, Wyoming, and Montana (pro hac vice). 1 have also been
admitted to practice before the United States Court of Appeals for the Cighth, Ninth, and Tenth
Circuits, as well as the United States Supreme Court.

T have been continuously certified as a Civil Trial Specialist by the National Board of
Trial Advocacy since 1996. My Martindale—Hubbell rating is “AV"™ “Preeminent.”* “Best
Lawyers in America, a professional rating service, listed me as “Lawyer of the Year” for
“Personal Injury Litigation-Plaintiffs” for the Rapid City arca in 2013, 2016 and 2019. [ have
been pecr revicwed and rated as a member of “Super Lawyers” for the last 15 years. [ have
presented professional topics at the invitation of various groups in South Dakota and other states.

Over the years, our work has included wrongful death and personal injury cases involving
industrial and mining accidents, wildfire and structure fires, product liability, medical
negligence, truck and vehicle wrecks, wrongful discharge, tortious interference, insurance bad
faith, cstatc and contract disputcs, and construction litigation. We have represented plaintiffs in
class actions, but it is not a significant part of our practice. In several of our cases, however, we
have represented multiple plaintiffs (5-45 families) in the same action. Having practiced in the
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same small town (Belle Fourche) for over 37 years, we have handled our share of the occasional
small ¢laims, adoptions, guardianships and conservatorships, and informal probates. We refer all
of our criminal, family law, estate planming, formal probates, business transactions, worker’s
compensation, and other work outside our practice expertise to other attorneys specializing in
these arcas of the law.

DOCUMENTS REVIEWED

I have reviewed and considered the following documents in preparation of my opinions;

1. Pleadings:
a. Summens and Complaint from the current lawsuit
b. Separate Answer of Defendant Gregory T. Brewers
c. Answer of Jeffrey A. Cole and William D. Sims :
d. Dcfendant Jeffrey A. Cole’s Answers and Responses to Plaintiffs’ Interrogatories
and Requests for Production to Jeffrey A. Cole (First Set)
e. Delendant William D. Sims’s Answers and Responses to Plaintiffs’
Interrogatories and Requests for Production to William D. Sims (First Set)
f. Cole and Sims’s Responses to Plaintiffs” Second Set of Discovery Requests
g. Defendant Gregory T. Brewers® Responses and Objections to Plaintiffs’
Interrogatories and Request for Production to Gregory T. Brewers (First Set)
h. Defendant Gregory T. Brewers’ Answers to Plaintiffs’ Interrogatories and
Request for Production to Gregory T. Brewers (Second Set)
Notice of Appearance — Jason Sutton
Notices of Appcarances of Jeffrey G. Hurd and Emily M. Smoragiewicz
Notice to Take Oral Deposition of William D. Sims
Notice to Take Oral Deposition of Gregory T, Brewers
. Notice to Take Oral Deposition of Jeffrey A. Cole
Amended Notice to Take Oral Deposition of William D. Sims
Amended Notice to Take Oral Deposition of Jeffrcy A. Cole
Amended Notice to Take Oral Deposition of Gregory T. Brewers
Amended Notice to Take Deposition of Doug Barr
Amended Notice to Take Deposition of Dawn Barr
Notice to Takc Oral Deposition of Craig Ambach
Notice to Take Oral Deposition of Lynn Joh
Notice to Teke Oral Deposition of Kim Allison
Deposition Subpoena to John Hughes
Admission of Service, Deposition Subpoena to John Hughes
Plaintiffs” Discovery Answers to Defendant Cole and Sims (First)
Plaintiffs” Responses to Defendants Cole and Sims’ Request for Admissions
(First)

Wrgsgr®Bogong R
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z. Plaintiffs’ Discovery Answers to Defendants Cole and Sims (Second)

aa. Answers to Defendants Cole and Sims’s [Third] Discovery Requests to Plaintiffs

bb. Plaintitts’ Joint Answers to Defendant Brewers® Interrogatories, Request for
Production, and Request for Admissions (First Set)

cc. Subpoena Duces Tecum, State of South Dakota

dd. Admission of Service of Subpoena Duces Tecum, Statc of South Dakota

ge. Order for Appointment of Judge

ff. Filed email string from Judge Sogn

gg. Order, Judge John Brown

hh. Notice of Hearing

ii. Amended Notice of Hearing

jj- Joint Motion for Scheduling Order

kk. Scheduling Order

1. Notice of Entry of Order

2. Depositions:

Craig Ambach, August 24, 2022
Gregory T. Brewers, April 11, 2022
Jeffrey A. Cole, April 11, 2022
John Hughes, November 30, 2022
Kim Allison, August 18, 2022
Lynn Job, August 24, 2022
William D. Sims, April 11, 2022
Stuarl J. Hughes, January 31, 2021

TR Mo an T

3. Additional Documents considered:

a. Complaint and Demand For Jury Trial in the underlying lawsuit, “Douglas J. Barr
and Dawn Barr, Plaintiffs, vs. Stuart J. Hughes,” 41CIV17-000383 Lincoln
County, Second Judicial Circuit, South Dakota, 16

b. AMCO Declarations for Hughes (BrewersQ01222)

OPINIONS
The following summarizes my professional opinions:

1. Did the facts and applicable standard of care require Barrs’ lawyers to send a
written notice of a claim to the PEPL Fund under the autherity of SDCL § 3-21-2?

1® Obtzined through eCourts.
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It is my opinion that the applicable standard of care required the Barrs’ lawyers to
provide written nofice of a claim to the PEPL Fund upon their knowledge in December of
2016 that the at-fault driver was a State of South Dakota employee at the time of the
collision. Relatedly, it is also my opinion the evidence sirongly supports the claim that
the at-fault driver was within the scope of his employment at the time of the collision,

and therefore, the accident would have been covered by the PEPL Fund as secondary
coverage.

2. Did the failure to give notice to the PEPL Fund cause Barrs a loss?

Tt is my opinion that the failure to give the PEPL Fund notice caused the Barts, in
substantial likelihood, the loss of the opportunity to recover an additional $300,000 of
damages.

3. Upon recognizing they failed to provide the 180-day notice to the PEPL Fund, was
the failure of Barrs® lawyers to fully advise the Barrs of the effect on their recovery
below the applicable standard of care and contrary to their fiduciary duty?

It is my opinion that the applicable standard of care and their fiduciary duty requircd the
Barrs’ lawyers to advise the Barrs promptly of their error in failing to send notice 1o the
PEPL Fund, allowing the Barrs to seek independent legal advice. Even if it was their
lawyers’ sincere belief a claim for coverage under the PEPL Fund was ‘not viable,” they
nevertheless had a duty to fully inform their clients that notice was not timely, thereby
preventing the question of PEPL Fund coverage to be determined by PEPL Fund
gdministrators or, if necessary, the court or a jury.

4. Under the circumstances of this case, was the Barrs’ lawyers® acceptance of a fee for
their services contrary to the Rules of Professional Conduct?

It is my opinion that the acceptance of a fee in light of their failure to provide notice to
the PEPL Fund and failure to fully advise their clients of their error. was contrary to the
Rules of Professional Conduct, including Rule 1.4,

DISCUSSION

Relevant Facts and Background

The underlying luwsuit giving rise to this malpractice action involves a vehicle collision
on December 21, 2016, at a rural intersection in Lincoln County, South Dakota.!” According to
the South Dakota Tratfic Accident Report, the cause of the collision was the failure of the other

77 Dep. Ex. 118,
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driver to vield, causing the broadside impact that injured Doug Barr.'® The ‘other driver,” Stuart
Hughes, was at the time a law clerk for the First Judicial Circuit of the State of South Dakota.'® 1t
was discovered he was being compensated for his time and mileage for his use of a private
vehicle in the perfermance of his duties as an employee of the State of South Dakota at the time
of the crash.?

Barrs and the Strange, Farrell, Johnson and Brewers, PC law firm entered a “Retainer
Agreement (Personal Injury) on January 1, 2017, within 10 days of the accident, in which the
firm agreed to represent Barrs for all claims arising from the accident.*! Among other conditions,
the Agreement provides “[TThe law firm has an ethical responsibility to gather and accurately
disclose all case [acts and financial details that are relevant to the case issues.”?* The Barrs’
attorneys also agreed to keep the Barrs “[i]nformed as to developments in [their] case...."™?
Correspondence suggests Defendants Cole and Sims of the Zimmer, Puncan and Cole firm
hecame actively involved on the Barrs” behalf as co-counsel at Icast by February, 20172

The letter of Fehruary 23, 2017, from Cole to Grinnell Mutual Insurance on behalf of the
Barrs puts Grinnell on notice of a potential UIM claim and asks about available medical
payments coverage.” The letier also expresses a lack of knowledge of the coverage offered
under the Hughes polic(ies).”® Nothing in the correspondence mentions a potential claim for
coverage under the PEPL Fund. Notwithstanding, internal emails between Cole and Sims and
external correspondence discuss concern about enough insurance to cover the Barrs” damages as
Mr. Barr was still recovering from his injuries four months after the accident.?’

According to their pleadings and testimony, Barrs' lawyers were first aware Stuart
Hughes was an employee of the State at the time of the collision, a short time aller undertaking
representation of the Barrs.” In 9 15 of their Answer, they state that although “[Cole and Sims
learned that Hughes had been a state employee in December 2016, ... they determined he was
not acting within the scope of his employment in causing the Accident.” They concluded

18 g

See e g, Dep. Fx. 2.

2 Cole & Sims Answer, 7 15; Job Dep. 10:15-11:16; £4:24-15:5; Ambach Dep. 6:15-21, 9:18-24, 13:18-14:8.
A Dep. Bx. 7.

22 Id

Brd

M Dep. Exs. 9, 13, but it is noted the “Attorneys’ Fee Sharing Agreement” (unsigned/undated) is dated March 2017,
¥ Dep. Fx. 13.

%R

M Dep. Exs, 14, 15.

B Cole & Sims Answer, 1Y 8. [5; Colc Dep. 11:10-12; Sims Diep. 24:4-7; Browers Dep, 15:20-16:10.

¥ Cole & Sims Answer, 4 15.
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therefore, compliance with SDCL § 3-21-2 was not necessary.’” They do not state in their
pleading the eritical question of “when” they reached their conclusion?

The answer to that question is addressed in documents which indicate Defendants did not
reach their opinion that the 180-day notice did not apply until September 5 and 7, 2017—well
after June 19, 2017, when the 180-day window had already closed.*' Pleadings, exhihits and
testimony do not mention a calendar entry, legal research, memo, or document Defendunts
authored that establishes that they considered or weighed the issue of a § 3-21-2 notice before
June 19. Meanwhile, a January 2017 internal email from the Bureau of Human Resources
confirms Hughes’ status as a State employee at the time of the collision. It states he was “[s]till
on work time as he had been required to travel to work and was relurning home ”*

The Bureau’s confirmation of Hughes’s status as a Stale employee at the time of the
collision was also documented in the Zimmer, Duncan, and Cole “Contact Sheet,” which
according to Attorncy Sims is a collection point for case information, including contact
information of “[a]ll the insurance companies.”* It summarizes a conversation Sims had with
Stuart Hughes on September 5, 2017, slightly more than eight months after Doug Barr’s wreck **
In the call, Hughes confirms his medical bills were paid by the State of South Dakota under
worker’s compensation.** Hughes suggested to Sims that he consider “[p]utting the state on
notice; Duty station was Yankton, was returning from Parker in Judge Gering’s court when the
collision happened[.]**® There is no entry in the Contact Sheet prior to Junc 19 showing the
lawyers considered or even discussed a 180-day notice.

In an email tc Greg Brewers and Jeff Cole, also on September 5, Sims states, “T don’t
know if there is a “discovery rule’ for the 180-day notice for claims against the state. Probably
worth looking into.”*’ This statement reveals two things; first, recognition PEPL Fund notice on
behalf of their clients was necessary and second, Defendants’ realization they were by that time,
beyond the 180-time limit to give that notice.

Two days later, on September 7, Cole sent an email to Brewers and Dawn Barr, copied to
Sims, that “|W]e do not see a claim against the State as viable.”™ The basis of their conclusion
was the fact that Hughes was employed by the State at the time of the accident was nof enough to

Wrd, at 712, 15.

3 7d, at 99 11;15; Dep. Exs. 2, 3.
* Dep. Ex. 43,

* Dep. Ex. 1; Sims Dep. 24:10-13.
 Dep. Ex. 1.

35 Id

% 1d.

¥ Dep. Ex. 2,

3 Dep, Ex. 3, NPJ015122.
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“[1]ikely lead to any viable claim.”*® Sims acknowledged in an email later that day to Brewers
and Cole (notably without a copy to Dawn Barr), that *“[TThe 180-day notice timeframe is long
past, so 1 don’t know how viable such a claim would be.”*® Therc is no further documentation of
any discussion the Defendants had with the Barrs conceming the effect of the lack of the 180-day
notice.

In their development of the Barrs® case, their lawyers expressed the opinion to the Barrs
their damages likely exceeded the coverages available from the Hughes’ policies.*' The basis of
their opinion appears well-founded for in the reports of the retained medical experts on both
sides, they agree Doug’s brain injury was caused by the trauma of the collision and its affects
were likely permanent.*?

Cole, Sims, and Brewers also expressed the opinion the Barrs® damages exceeded
available policy limits in communications with both Hughes’ lawyers and with the Barrs.®
Hughes” attorneys confirmed there was no available ‘umbrella’ coverage beyond the primary
coverage, but expressed the opinion to Barrs® lawyers that PEPL Fund coverage was a
consideration if notice had been given.* There is no documentation Barrs’ lawyers discussed the
PEPL Fund issue raised by Hughes’ counsel with the Barrs.** Rather, their internal emails
indicate they believed the Barrs’ damages exceeded the available poelicy limits, but that the only
available remedy they appear to have considered after the 180-day Fund period had lapsed was
to seck an ‘excess verdict’ through a jury trial.*¢ 7 It is unclear why they believed that strategy
solved the issue of sufficient coverage, or timely notice to the Fund, but ultimately, it appears 1o
have been abandoned for unstated reasons.*®

Cole, Sims, and Brewers settled Barrs® claims against Stuart Hughes on March 31, 2021,
for $500,000 in consideration of their signing a “Full and Final Global Release of All Claims,™?
This current lawsuit alleging legal negligence was filed on September 17, 2021, 6% months later,

¥ id

4 Dep. Ex. 3.

4 Dep. Exs. 15; 22; 23, NPJI00698.

2 Dep. Exs. 19, NPT002498; 20, BrewersG00089:; 21, e.g., Brewers0(01 30,

# Dep. Fxs. 22, 107, Brewers00075.

# Dep. Exs. 16, 17.

45 Dep. Ex. 34.

 Dep. Exs 34, 36,107.

#7 1t is unclear how Defendants believed an “excess verdicl’ would be colleeted, if successful,

* Dep. Exs. 30, 34, 36, 107. Defendants apparently were under the belief Hughes and his lawyers could *third party’
the State for contribution under a respondeat superior theory, even though the PEPL Fund had not received a 180-
day notice. Their lawsuit against Hughes was filed on September 6, 2017,

4 Dep. Exs. 11, 18, 30, 36,103, 104.
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Defendants’ Professional Negligence

1. Defendants have a duty to provide competent legal representation.

It is every lawyer’s duty to “[p]rovide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness, and preparation reasonably
necessary for representation.”* The South Dakota Supreme Court has identified four elements
that must be met for a successful claim against a lawyer for legal malpractice. They are:

(1) the existence of an attormney-client relationship giving rise to a duty, (2) the
attorney, either by an act or failure to act, breached that duty, (3) the attorney’s
breach of duty proximately caused injury to the client, and (4) the client sustained
actual damage.!

In sum, Cole, 8ims, and Brewers undertook representation of the Barrs as their lawyers
according o professional standurds, including those expressed in the Retainer Agreement. In
doing so, Defendants assumed the duty to apply their ‘knowledge, skill, and thoroughness” to
protect the Barrs® interests.>?

2. Under the facts, the failure to give a 180-dav notice is a breach of the standard of
care.

11 15 fundamental i plaintitt’s personal injury litigation that one of the first assessments a
lawyer must make is “what are the applicable statutes of limitation, repose or similar notice
sensitive deadlines?” The answer should be documented in a calendaring system as part of the
intake file. There is no evidence here the Defendants did so. If the issuc of a 180-day notice had
been considered, it is the standard of care that such an important deadline would be calendared or
otherwise inemorialized,

The reasons are both legal and practical. While the PEPL Fund is not traditional
insurance, attorneys holding themselves out as specializing in plaintiffs’ litigation in South
Dakota must be aware of what is commonly referred to as the “180-day Notice Rule.” 1t is
potentially in play whenever a State employse may be involved in an accident and can provide
primary or secondary coverage, depending on facts of the case. The notice required under SDCL
§ 3-21-2 requires “substantial compliance” within the 180-days of an injury.>* “The PEPL fund
defends and indemnifies state employees sued for negligence in the course of their

# Rules of Professional Conduet, Rule 1.1; see also, Hamilton v. Sommers, 2014 §.0. 76,9 23, 855 N W.2d 855.

3t Slota v. Inhoff & Assocs., P.C., 2020 8.D. 55,9 17, n.9, 949 N.W.2d 864.

2 Dep. Ex. 7

MSDCL § 3-21-2; Anderson v. Keller, 2007 5.D. 35, 739 N.W.2d 35; Zoss v. Protsch, 2021 W.L. 1312868 (D.S.D,

April 8, 2021), citing Hamilton, at 862.
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employment.”* All plaintiff’s lawyers and their staff should be aware of deadlines through a
calendaring system to cnsure the deadline is met,

Defendants knew carly on in the Barrs® casc that Hughes was a State employee. They
should therefore have assumed, until otherwise proven, that he was acting within the scope of his
employment at the time of the collision. Evidence may be developed during discovery that
supports a claim for PEPL Fund or other employment-related coverages. Notice should therefore
always be given when the at-fault party may have been ‘within the scope” of their duties. This
practice applies whether the employee works for the State or any other ecmployer but is especially
critical in the context of a § 3-21-3 notice because of the ease in which it can be issued and more
importantly, the time limit within which it musl be made.”

A PEPL Fund notice is straightforward. 1t simply requires “|w|ritten notice of the time,
place, and cause of the injury... within one hundred eighty days after the injury.”® The State
Office of Risk Managcment does not necessarily investigate an event to assess coverage until
they receive a SDCL § 3-21-2 notice or, in the even the employee was driving a privately owned
vehicle (*POV™), a summens and complaint .*” Fund coverage is offered when there is an
“occurrence” which is broadly defined as:

3.0Occurrence—an accident, act, error, omission, or event, during the Covered
Period, which results in damages and arises within the scope of the employee’s
duties for the State.™®

Under the most favorable facts to the Defendants, it was not until afier the 180-day deadline of
June 19, 2017 that they summarily concluded that Hughes was not acting within the “scopc of
his duties™ at the time of the wreck. Even more troubling is that conclusion later proved to he
incorrect. Discovery revealed he was being paid by the State to use his personal vehicle lo
conduct the State’s busincss in licu of using a Statc-owned auto.> That fact, coupled with the
standard of care required that Barrs® lawyers at least make the claim on their behalf, especially
when there was not enough insurance coverage offered under Hughes® policies to fully
compensate the Barrs for their damages.

Defendants’ conunents about the *‘viability™ of PEPL Fund coverage seem to confuse the
burden of proving Hughes’ negligence with the State’s determination of coverage. They are two
completely different concepts. The claim against Hoghes is based on his negligence which

 Pub, Entity Pool for Liability v. Score, 2003 8.D. 17,9 2, 658 N.W.2d 64.
S SDCL § 3-21-2.

6 I,

7 Ambach Dep. 13:18-14:8, 16:8-17:7.

% Dep. Ex. 46, Barr 1416.

® Dep. Ex. 40, STATE 0020.
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seemed to be clearly established by the evidence and testimony. The claim for PEPL Fund
coverage on the other hand, is a separate and distinet consideration that asks the questions of
whether Hughes was within the scope of his employment at the time of his negligent acts and
whether his negligence 15 an ‘occurrence’ as defined under the PEPL Fund definition. The State
was not given the opportunity to consider these questions because it did not receive the
prerequisite notice of a claim.

Defendants either acknowledged they did not understand how the PEPL Fund worked or
if they did, they were deliberate in misinforming their clients of their failure to comply with the
180-day notice deadline. On September 7, 2017, ten weeks after the notice should have been
issued, they stated in an email in which their clients were copied, that the notice to the State
would not be “[w]orth the effort.”®® Attornev Brewers commented further, “I do not know of
any theory of liability with (sic) [which] would likely lead to any viable claim simply because
Hughes was working for the UJS the day of the accident.”™®! This statement confises the concept
of Hughes" liability and PEPL Fund coverage of the ¢cluim. An inference of an attorney’s
negligence may be drawn from their failure te investigate a case adeguately or from their failure
to apply or understand pertinent and well-known statutes.®

It is my opinion, that it is more likely than not that if the issue of Fund coverage is
considcred in this casc as cither a legal and/or factual issue, the preponderance of evidence
weighs heavily in favor of the Barrs for at least four reasons. First, albeit in the worker’s
compensation conlext, the State already found Hughes was within the scope if his duties at the
time of the accident when it paid his medical bills.5 It would not have done so otherwise,
keeping in mind his vehicle coverage provided medical payment coverage.** He was also being
paid for his time and mileage.* Third, his travel from his duty station for the day of the accident
was consistent with what was expected of him for travel as a law clerk for the Second Circuit.®®
Hughes’ deviation to return his father’s vehicle was reasonable under the circumstances.®”
Finally, Stuart Hughes’ father, John, advised the State on January 30, 2017 where the coilision
occurred, so not only was the State fully informed when it made the decision to provide worker’s
compensation coverage and mileage, but it is evidence that it did not consider the routc chosen
by Hughes to be a deviation that disqualified Stuart’s status as a State employee.®

% Dep, Ex. 3, NPJO15124.

1 1d,

8 Nemtec v. Deering, 350 N.W.2d 53 (5.D. 1984).

% Dep. Exs. 38, 43; Allison Dep. 25:22-26:23,

8 Brewers001222 (AMCO Declarations for Hughes)

65 Dep. Ex, 3§; Allison Dep. 15:10-25, 28:3-16, 49:22-25.

46, Dep. Ex. 40, STATE 0028; Allison Dep. 16:18-17:2.

7 Dep. Exs. 38, 40; Allison Dep. 19-20, Ambach Dep. 18:11-20:14.

8 Mudlin v. Hills Material Co., 698 N.W. 2d 67, 73-74, 99 14, 18 (SD 2005)
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In summary, Cole, Sims, and Brewers’ failure to calendar or otherwise memorialize the
180-day netice requirement is below the standard of care expected of an attorney representing
clients in a collision case involving an at-fault employee who at the time was employed by the
State, acting within the scope of his employment. Of course, it naturally [ollows that faiiure to
then give that notice is likewise also below the standard of care.

3. Cole, Sims, and Brewers’ failure to give a 180-day notice likely caused the Barrs
additional loss.

4. The PEPL Fund provided an additional $500,000 of coverage.

It'a 180-day notice had been made, Barrs would have had an additional $500,000 of
coverage under the “*Memorandum of Liability Coverage to the Employees of the State of South
Dakota,” where the Fund agreed to “[play damages, not excluded hereunder, on behalf of the
employee that the employee becomes legally obligated to pay because of an sccurrence not
excluded hereunder.”®® Coverage is allowed under the Fund for private vehicles used in the
course of an employee’s work for the State.™ “[P]ersonal vehicle insurance shall provide primary
coverage for the occurrence in the event the emplovee drives a vehicle not owned or leased by
the State in the conduct of State business.” Applying this provision to the $500,000 of coverage
offered under Hughes's policies results in $500,000 of available coverage under the Fund.™

While representing their clients, Cole, Sims, and Brewers believed Doug’s damages
exceeded the $500,000 of coverage offered under the two Hughes’ policies.”® There was good
reason for their opinion. Three qualified specialists all agreed Doug’s brain injury was caused by
the collision and that its effects were permanent.” Because of their serious nature, brain injuries,
especially those from which there will never be a recovery, warrant special consideration when it
comes to damages. As is the case with the Barrs, often the injury affects the spouse and the
marital relationship as much as il does the accident vietim who suffered the physical injuries.”

If Cole, Sims, and Brewers had given proper nolice to the Fund, it is my opinion the
evidence supports damages that meet or exceed the additional Fund coverage of $500,000.

% Dep. Ex. 46, BARR 1411B, *‘Damages Coverage’ (emphasis criginal).

™ Dep. Ex. 46, BARR 1426, 9 17 (emphasis original),

1 7d. {emphasis original).

7 14 BARR 1410.

s Dep. Exs. 15, 22, 23,26, 27.

™ Dep. Exs. 19, 20, 21, 29; Cole Dep. 21:1-13; Sims Dep. 59:11-24, 68:22-24,
" Dep. Ex. 20, Brewers000089,
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b. Cole, Sims, and Brewers were required under the Rules of Professional Conduct
to withdraw from representing Barrs upon their realization they missed giving
notice to the PEPL. Fund.

Lawyers have a professional duty of care to timely notify their clients of an act, error, or
omission that would “reasonably expected to be the basis of @ malpractice claim.””® Cole, Sims,
and Brewer’s first apparent recognition of the 180-day Notice Rule is in their email on
September 3, 2017, when Attorney Sims asks the question whether the “discovery rule” applies
to the 180-day notice requirement.”’ The next day, September 6, the Complaint and Demand for
Jury Trial was filed, 78 days beyond the 180-day notice limit.”® The Complaint makes no claim
that Hughes was within the scope of his duties as un employee of the State of South Dakota on
the day of the cellision, December 21, 2016, which would typically be an affirmative pleading
in the Plaintiffs’ Complaint.” On September 7, Defendants’ internal email exchange confirms
they came to the realization the time to give a 180-day notice had long-passed.® Despite
recognition, or what should have been recognition of their error, there is no indication that they
advised the Barrs of how the error affected the Barrs.*!

Three and a half years later, on March 4, 2021, Attorney Steve Oberg, representing
Hughes, emailed Jeff Cole and Bill Sims, stating, *“[als I read the Participation Agreement and
Memorandum of Coverage of the PEPL Fund, additional coverage in excess of the coverage
Stuart Hughes has may be or may have been available to indemnify him in this case, provided
that the required written notice was given to the State within the Statutory 180 day period.”*?
Oberg’s email explained the factual basis of his belief that Hughes was within the scope of his
employment at the time of the crash. Oberg excuses the Defendants’ oversight of the 180-day
notice because, “[F]rom our conversation, I understand that you and your law firm may not
have been retained before the 180-day statutory notice period ran.”® Of course, it is now known
Oberg’s assumption was incortecl as Coie, Sims and Brewers had been retained at least five
months before the deadline.

Barrs’ lawyers had a duty to fully inform the Barrs of their failure to give notice to the
Fund before they settled the undetlying lawsuit.** They did not do so.** instead, they continued
to represent Barrs until their case settled for $500,000 on March 10, six days afier they received

" Rohinsen-Podoll, at "] 41, see also, Rules of Professional Conduct, Rule 1.4,
" Dep. Bx. 2.

* Complaint in underlying action.

P

% Den. Fx. 3.

8 Dep. Fx. 17.

% Dep. Exs. 17, 46.

B Id.

¥ Robinson-Podoll, 1 31, n.5.

¥ Dep. Ex. 116, BARR 1398,
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the Oberg email.*® They also collected their attorneys® fees from the settlement.”” In doing se,
they were in an ethical conflict with the Barrs because they knew they could be at risk of being
sued for malpractice.®® This is because at that point, Cole, Sims, and Brewers® decisions could
be viewed as protecting their own interests rather than those of their clients.*? As a result, they
viclated both their fiduciary and professional duties to the Barrs,”™

As to their fiduciary duty, they were to keep their clients informed of mformation that
may limit their ability to comply with fiduciary obligations on behalf of the Barrs.”! The
Defendants’ professional duties arise from our professional standards.*® The conflict is perfectly
illustrated by the fact the Barrs were never informed by their lawyers that their claim was likely
covered under the PEPL Fund and they would not have known but for a fortuitous encounter
with Attorney Oberg after the Barrs’ case was settled and the funds distributed.” Their
negligence in failing to provide the 180-day notice was, therefore, compounded by their failure
to advise their clients of their error.

CONCLUSION

I have expressed my opinicns here to a reasonable degree of professional certainty. They
are based on my review of the pleadings, exhibits and deposition testimony provided to me, as
well as my education, training, and experience. I reserve the right to amend, supplement or
comment further on my opinions if additional information becomes available, or in response to
an opposing expert’s repotrt.

Thank you.
Very truly yours,
BARKER LAW FIRM, LLC
KEB/tl Kenneth E. Barker
% Dep, Ex. 18,
¥ Dep. Ex. 14.
8 Robinson-Podoll, T 38, 41.
1.
" Robinson-Podoll, at § 36, citing Leonard v. Dorsey & Whitmey LLP, 553 F.3d 609, 629 (8th Cir. 2009).
4.
"2,

% Dep. Ex. 116, BARR 1398,
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JURISDICTIONAL STATEMENT

Defendant/Appellee, Gregory Brewers (“Brewers), agrees with

Plaintiffs/ Appellants, Doug Barr’s and Dawn Barr’s (collectively “the Barrs”),

jurisdictional statement.

II.

STATEMENT OF ISSUES

Whether The Barrs Must Prove Coverage Would Actually Exist Under
the PEPL Fund to Sustain their Claims Against the Attorney Defendants,
or Whether Barrs Can Simply Prove the Claim was Viable When the
Barrs First Met with the Attorney Defendants.

The Barrs failed to present this argument to the Circuit Court, so this specific
question was not directly addressed by the Circuit Court By granting
summary judgment because there was no coverage under the PEPL Fund, the
Circuit Court necessarily ruled the Barrs must prove coverage actually existed
to sustain their claims against the Attorney Defendants,

SDCI, 20-9-1.1.

Zhi Gang Zhang v. Rasmus, 2019 SD 46, 932 N.W.2d 153
Hamilton v. Sommers, 2014 SD 76, 855 N.W.2d 855
Haberer v. Rice, 511 N.W.2d 279 (S.D. 1994)

Whether The Circuit Court Properly Granted Defendants Summa'r"y |
Judgment After Concluding Hughes Was Qutside the Scope of His
Employment As a Matter of Law at the Time of the Accident.

The Circuit Court granted Attorney Defendants’ motion for summary

judgment because no coverage existed under the PEPL Fund as a matter of
law.

SDCL 3-22-1

South Dakota Public Entity Pool for Liability v. Winger, 1997 8D 77, 566
N.W.2d 125 -

Terveen v. 8D Dep’t of Transp., 2015 SD 10, 8612 N.W.2d 775

Tammen v. Tronvold, 2021 SD 56, 965 N.W.2d 161




STATEMENT OF THE CASE

The Barrs filed a complaint against Defendants, Jeffrey Cole, William Sims, and
Gregory Brewers (collectively “Attorney Defendants™), asserting four substentive causes
of action: (1) breach of fiduciary duty; (é) negligence (or legal malpractice); (3) fraud;
and (4) breach of contract. (SR 2-7).! The complaint arises out of the Attorney
Defendants’ representation of the Barrs in a personal injury lawsuit against Stuart Hughes
(“the Underlying Action™). (SR 2-7).

The Underlying Action arose out of Doug Barr’s car accident that occurred on
December 21, 2016. Id. The other driver in the accident was Stuart Hughes (“Hughes™),
who worked for the Unified Judicial System (*“UJS™) as law clerk for the First Judicial
Circuit at the time of the accident. In this current case, the Barrs allege the Attorney
Defendants failed to properly provide notice to the State of South Dakota within 180 days
as required by SDCL 3-21-2, and that after making that mistake, the Attorney Defendants
failed to disclose the error to the Barrs. /d The Barrs allege that if notice would Have
been timely provided, then there would have been an additional $500,000.00 in liability
insurance coverage for Hughes in the Underlying Action. Id. This additional coVerage
allegedly would have been provided by the Public Entity Pool for Liability (“PEPL
Fund”). The Attorney Defendants denied liability, and the parties proceeded with some

discovery. (SR 15-30).

I Citations to the settled record are cited “SR” with reference to the appropriate page.
Citations to the January 23, 2023, Transcript of Motions Hearing is cited “TR” with
reference to the appropriate page. Citations to Brewers appendix are cited “B-Appx.”
with reference to the appropriate page.




All parties filed cross-motions for summary judgment on the issue of whether
coverage existed under the PEPL Fund. (SR 81-85, 219). Retired Circuit Court John
Brown was appointed to preside over these proceedings. (SR 57). Judge Brown heard
the motions for summary judgment on January 26, 2023. Judge Brown granted Attorney
Defendants’ motion for summary judgment ruling that, based upon the undisputed facts,
no coverage existed under the PEPL Fund. (Tr. 34-35; SR 1286-87). Judge Brown
denied Barrs’ motion for summary judgment. (SR 1286-87). Judge Brown entered a
judgment dismissing Barrs® complaint with prejudice. (App. 4-5; SR 1295-1296).
Attorney Defendants served notice of entry of the judgment on February 7, 2023. (App.
1-3, SR 1290-92). Barrs appealed to this Court through a notice of appeal filed February
13,2023, (SR 1297-1302).

STATEMENT OF THE FACTS

The Barrs sued the Attorney Defendants alleging Attorney Defendants made
mistakes in representing the Barrs in the Underlying Action. The Underlying Action was

a personal injury case against Hughes based upon an accident that occurred on December

21, 2016.
A. The December 21, 2016 Accident

In December of 2016, Hughes worked as a law clerk for the First Judicial Circuit.
(Response to Cole and Sim’s Statement of Undisputed Material Facts, and Plaintiff’s
Additional Material Facts (“RSUMF”) § 4, B-Appx. 2). There were two law clerks in the
First Judicial Circuit. (SR 750). One law clerk was assigned to the north half of the

circuit, and one was assigned to the south half of the circuit. Hughes was assigned to the




south half of the circuit, and his primary duty station was Yankton, South Dakota. (SR
750, RSUMF ¥ 6, B-Appx. 2). Hughes lived in Vermillion, South Dakota. (Id.).

On December 20 and 21, 2016, Hughes traveled to court in Parker, South Dakota,
for a trial with Judge Cheryl Gering. Hughes drove father’s pick-up to the courthouse.
(SR 173). Under UJS travel policy at the time, law clerks were reimbursed mileage for
driving the shorter of the two distances: (1) from the clerk’s duty station to the remote
courthouse; or (2) from the clerk’s residence to the remote courthouse. (SR 9, 752-53,
753). In this case, Hughes was entitled to mileage from Vermillion (where he lived) to
Parker (where court was located). For both December 20 and 21, Hughes claimed
mileage indicating he drove from Vermillion to Parker and back. (SR 329).

In the Underlying Action, Hughes swore under oath that he traveled from
Vermillion to Parker before court on the morning of the accident, which was December
21, (SR 170).? After the cofnpletion of the court day in Parker, Hughes did not return to
home to Vermillion. (SR 173-74). Instead, he drove to Sioux Falls for a holiday
gathering at his parents’ house. (SR 169, 173-74). Hughes was attending a holiday
dinner at his parents’ house the evening of December 21, 2016, because his brother was
in town. (RSUMF ¥ 10, B-Appx. 2).

On the way to Sioux Falls, Hughes was in an accident in Lincoln County, South
Dakota. (SR 765). The accident occurred two miles West of Tea, South Dakota, at the

corner of SD Hwy 17 and 272nd Street in Lincoln County. (RSUMF at § 3, B-Appx. 1).

2 Hughes’s father, John Hughes, was deposed in this lawsuit. Although John Hughes
testified that he thought Hughes might have spent the night before the accident at John
Hughes’s home in Sioux Falls, he was not sure. (SR 812, 815). In fact, when pressed
about the issue on cross-examination, Mr. Hughes stated he was not positive, and “I
honestly can’t remember.” (SR 815).




The other driver in the accident was Doug Barr, who was injured. (RSUMF at q 1, B-
Appx. 1). Hughes was driving his father’s pickup at the time of the accident because
Hughes’ vehicle was in the shop in Sioux Falls. (SR 173, 1168).

B. Workers’ Compensation Pays Hughes’s Medical Bills

As aresult of the accident, Hughes had some injuries and medical bills, (SR‘357).
Hughes reported the accident to the First Circuit Judicial Administrator, Kim Allison
(“Allison™). (SR 763). Hughes originally told Allisén that the accident happened when
he was on his way back from Parker. (SR 764). Because he merely said that “he was on
his way back from Parker,” Allison “assumed it was directly.” (SR 765). Based on
Hughes’s statements, Allison told the HR office in Pierre that Hughes was injured while
returning home to Vermillion from Parker. (SR 764).

Hughes also completed a First Report of Injury for workers’ compensation
benefits. In that document, Hughes stated he was “[r]eturning home from work at the
Parker courthouse” when the accident occurred. (SR 726, 1242). After missing a couple
days of work, Hughes returned to work as a law clerk. (SR 1242).

On January 30, 2017, john Hughes called Kristi Longbrake (“Longbrake™), a SD
HR Specialist, and told her that Hughes was driving John’s pickup, and told her the
accident occurred near Tea. (SR 445). Based on the call, Longbrake asked Allison via
email: -

was [Stuart Hughes] on paid work time at the time of the accident?

According to the FROI [First Report of Injury] time of accident was 5:30

PM. The FROI states he was returning home from work. Was he returning

from Parker to his home work station or was he actually headed home

from Parker? We will also need a copy of the police report.

(SR 446).




In response, Allison told Longbrake that Hughes “was siill on work time as he had
been required to travel for work and was returning home.” Id. (emphasis added). Allison
wrote:

Stuart’s duty station is in Yankton but he resides in Vermillion. He was

going home to Vermillion from Parker which was where he was required

to be that day for court by Judge Gering. Please let me know if you need

any additional information. I’ll forward you the police report as soon as [
receive it.

Id. At the time, Allison believed that information was correct.

After responding to Longbrake’s email, Allison received a copy of the accident
report and saw that Hughes’s accident actually occurred in Lincoln County. (SR 765).
After Allison received the accident report and found that the accident was in Lincoln
County, she questioned Hughes. Id. Hughes then admitted that he had actually been
driving from Parker to Sioux Falls. /d. Allison reported that information to Human
Resources in Pierre. /d. But, there is no evidence indicating that Workers® Compensation
actually learned that the accident occurred anywhere other than on the way home
following court.

On April 7, 2017, Hughes again told Lynn Job (“Job”) that the accident happened
when he “was headed back from Parker to Vermillion.” (SR 450). Job is the workers’
compensation manager for the State of South Dakota (SR 715). She handled Hughes’s
claim because there were possible subrogation issues. (SR 733).

On September 5, 2017, Hughes again told Job that he was returning to either
Yankton or Vermillion following the hearing. (SR 458). Hughes wrote: “My duty station

was Yankton, but I was sent to Parker that day for a hearing with a judge I was assisting




handle a case. The collision occurred just outside of Parker on my way back from the
hearing.” Id.

Based upon the information she had received, Job decided that Hughes’s medical
expenses were compensable because she was told that he was paid mileage, and that he
was on work time at the time of the accident. (SR 720-21). When she made that decision,
the only information Job was provided was the information provided from Allison and
Hughes. (SR 735-36). But that information was wrong. Job did not know that Hughes
was traveling in the opposite direction as his home when the accident occurred.

C. The Underlying Lawsuit

Brewers’ best friends were the Barrs. (SR 588). When Doug’s wife could not get
ahold of Doug the evening of the accident, she called Brewers. Id Brewers drove to
accident scene looking for Doug. 7d.. Brewers also went up to the hospital to visit Doug
on the night of the accident. Id.

Barrs engaged Brewers to represent him regarding the accident. Brewers brought
in attorneys Jeffrey Cole (“Cole”) and William Sims (“Sims”™) as co-counsel with more
experience in personal injury claims. (SR 591). Within a few months after the accident,
and before 180-days expired, Brewers concluded that no coverage would exist under the
PEPL Fund. (SR 602-03).

The Attorney Defendants represented the Barrs in suing Hughes for a personal
injury claim. In conjunction with commencing that lawsuit, Sims had a phone call on
September 5, 2017, with Hughes inquiring whether he was admitting service of the
summons and complaint. (SR 261). Following the call, Sims sent an email to Brewers

and Cole summarizing the call. Id. According to the summary email, Hughes told Sims




that he was a law clerk for the First Circuit, and that he was traveling home from Parker
to Yankton when the accident occurred. Id. Hughes also volunteered that work comp
paid his medical bills. Id Hughes suggested putting the state on notice of the claim. Id.

Following the email, the Attorney Defendants discussed whether there was a
potential claim against the PEPL Fund worth pursuing., (SR 648). They again concluded
there was not a claim worth pursuing against the State. (SR 263-64). The Attorney
Defendants discussed this conclusion with the Barrs a few weeks later in a meeting. (SR
648).

Ultimately, the Barrs settled the Underlying Action for the $500,000.00 auto
liability insurance limits on the vehicle Hughes was driving. By February 12, 2021,
Doug directed the Attorney Defendants to settle the case for Hughes’s $500,000.00
policy limits. (SR 563). Nearly a month later, on March 4, 2012, attorney Steve Oberg
enﬁailed Cole and Sims about settlement and inquired whether they had given the 180-day
notice to the PEPL Fund. (SR 269). On March 10, 2021, Cole called Steve Oberg and
accepted the $500,000.00 settlement. (SR 271).

D. The Barrs Sue the Attorney Defendants for Failing to Procure Coverage
Under the PEPL Fund

Aftér settling with Hughes, the Barrs commenced this lawsuit against the
Attorney Defendants. Essentially, the Barrs contend that the Attorney Defendants failed
to provide notice to the State within the 180-days necessary to trigger coverage under the
PEPL Fund, and that, after making that mistake, they allegedly withheld the mistake from
the Barrs. (Appellants’ Brief (“Plaintiffs’ Brief) at p.3).

A threshold issue in the case was whether coverage existed under the PEPL Fund

for Hughes’s accident if notice was properly provided. The Legislature created the PEPL




Fund to provide liability insurance coverage for public employees. SDCL 3-22-1. The
statute creating the PEPL Fund states: “PEPL shall provide defense and liability coverage
for any state entity or employees as defined in the coverage document issued by PEPL,”
Id. The coverage document issued by PEPL is the Participation Agreement Between the
Public Entity Pool for Liability and the State of South Dakota (“Participation
Agreement”). (RSUMF at § 16, B-Appx. 4). There is a Memorandum of Coverage
attached to the Participation Agreement. (RSUMF at § 18, B-Appx. 4). The
Memorandum of Coverage states the scope and limit of coverage for the PEPL Fund. Id.

Under the Memorandum of Coverage, “PEPL will pay damages, not exciuded
hereunder, on behalf of an employee that the employee becomes legally obligated to pay
because of an occurrence, not excluded hereunder.” (B-Appx. 13 (emphasis in original}).
The Memorandum of Coverage defines an “occurrence” in relevant part as “an accident,
act, error, or omission or event, during the Coverage Period, which results in damages
and arises within the scope of the employee ’s duties for the State. . . .” (B-Appx. 18
(emphasis in original); RSUMF 4 19-20).

Under the terms of the PEPL Fund, when a state employee like Hughes drives a
personally owned vehicle, that personally owned vehicle provides primary liability
insurance coverage. (SR 681-82). The PEPL Fund may provide secondary coverage if
the primary coverage is exhausted and all other necessary conditions are satisfied. Id.

As part of discovery, the parties deposed administrator of the PEPL Fund, Craig
Ambach (“Ambach™). Ambach testified about how the PEPL Fund works and the

potential coverages relating to Hughes’s accident. (SR 673-74, 685-90).




In this case, Hughes was the party who initially provided notice to Ambach about
the accident. (SR 673). This notice was more than 180 days after the accident. Id
Irrespective of the 180-days’ notice requirement, however, the PEPL Fund would only
provide secondary coverage if Hughes was acting in the scope of his employment when
the accident occurred. (SR 689-90). Accordiﬁg to Ambach, if a claim had been
presented against the PEPL Fund, and if the accident occurred during Hughes’s deviation
that was not work-related but solely personal, then Ambach would have filed a
declaratory judgment action to determine no secondary coverage existed under the PEPL
Fund. (SR 702).

After completing some discovery, the parties filed cross-motions for summary
judgment on whether coverage existed under the PEPL, Fund. The Circuit Court granted
Defendants’ motions for summary judgment because it ruled that Hughes abandoned his
work purpose and was on a personal trip when the accident occurred. (Tr. 34-35). Barrs
appeal to this Court.

ARGUMENT

L. Standard of Review

This Court reviews a decision granting summary judgment de nove with no
deference to the Circuit Court. Larimer v. Am. Family Mut. Ins. Co., 2019 SD 21, ] 6,
026 N.W.2d 472, 475. A party is entitled .to summary judgment “if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.” SDCL 15-6-56; Mark, Inc. v.

Magquire Ins. Agency, Inc., 518 N.W.2d 227, 229 (S.D. 1994). The court must review the

10




evidence most favorably to the non-moving party and resolve reasonable doubts about the
facts in its favor. Id. The party opposing the motion for summary judgment must establish
the specific facts, and said facts must show that a genuine, material issue for trial exists.
Anderson v. Prod. Credit Ass’n., 482 N.W.2d 642, 644 (S.D. 1992). Mere allegations are
not sufficient to preclude summary judgment. Mark, Inc., 518 N.W.2d at 229. When a
plaintiff fails to make a sufficient showing regarding an essential element of her case for
which she bears the burden of proof, a trial court is obligated to grant defendant’s motion
for summary judgment. Celotex Corp v. Catrett, 477 U.S. 317, 322 (1986).
“[S]ummary judgment is a preferred process to dispose of meritless claims.”
Farm Credit Servs. of Am. v. Dougan, 2005 SD 94, 97, 704 N.W.2d 24, 27. It should
never be viewed as “a disfavored procedural shortcut, but rather as an integral part of [our
rules] as a whole, which are designed ‘to secure the just, speedy, and inexpensive
determination of every action.”” Accounts Mgmt., Inc. v. Litchfield, 1998 SD 24, ] 4, 576
N.W.2d 233, 234 (quoting Celofex, 477 U.S. at 327).
IL. To Recover On Their Legal Malpractice Claim, The Barrs Have to Prove

That Hughes Would Have Had Insurance Coverage Under the PEPL

Fund But For The Attorney Defendants’ Failure to Provide Notice

Within the 180-Day Deadline Imposed by SDCL 3-21-2

The Barrs asserted a legal malpractice claim against the Attorney Defendants

claiming they committed malpractice in failing to provide notice to the State within 180-
days of the accident as required by SDCL 3-21-2. Presumably, this claim would have
been a claim for vicarious liability against the UJS arguing that Hughes was in the scope
of his employment at the time of the accident. See Tammen v. Tronvold, 2021 SD 56, 4

1,965 N.W.2d 161, 164. According to the Barrs, failure to provide the 180-day statutory

notice prevented the Barrs from recovering from Hughes’s accident under the PEPL
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Fund. The Barrs’ argument fails as a matter of law because, under the undisputed facts,
no coverage existed under the PEPL Fund. As a result, any failure to provide notice

never caused any harm as a matter of law.?

1. The Barrs Have to Prove There Was In Fact Coverage Under the
PEPL Fund,

Without any legal support for their argument, Barrs argue that they can recover in
this legal malpractice case by merely showing their claim against the PEPL Fund was
“viable” when they walked into the attorneys’ office. (Plaintiffs’ Brief at p.15).
According to the Barrs, if the claim is viable, then they can recover for legal malpractice
regardless of whether they actually would have prevailed on their claim against the PEPL
Fund. /d. The Barrs® argument conflicts with binding South Dakota law.

In a legal malpractice claim, the plaintiff must prove four essential elements:
“*(1) the existence of an attorney-client relationship giving rise to a duty, (2) the attorney,
either by an act or failure to act, breached that duty, (3) the attorney's breach of duty
proximately caused injury to the client, and (4) the client sustained actual damage.””
Hamilton v. Sommers, 2014 SD 76, 9 21, 855 N.W.2d 855, 862 (quoting Peterson v.
Issenhuth, 2014 SD 1,917, 842 N.W.2d 351, 355). To survive sﬁrmnaryjudgment, the
plaintiff must present evidence supporting each of these essential elements. See Celofex
Corp., 477 U.S. at 322.

Issues of causation in legal malpractice cases present unique challenges for the

plaintiff. *{CJausation in a legal malpractice case requires the plaintiff to show that but

? Separate, and in addition, the Attorney Defendants propetly chose not to give notice to
the State because they correctly concluded no coverage existed under the PEPL Fund as
Hughes was outside the scope of his employment at the time of the accident.
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for his attorney’s negligence he would have been successful in the original litigation.”
Haberer v. Rice, 511 N.W.2d 279, 285 (S.D. 1994) (emphasis added). “Therefore, the
plaintiff must essentially prove a ‘case within a case’ by showing ‘that the underlying
claim was valid [and] would have resulted in a favorable judgment had it not been for the
attorney’s error[.]’” Zhi Gang Zhang v. Rasmus, 2019 8D 46, § 27, 932 N.W.2d 153, 162
(quoting Haberer, 511 N.W.2d at 285) (alterations in original). The plaintiff in legal
malpractice cases involving litigation “is faced with the difficult task of proving two
cases within a single proceeding.” Haberer, 511 N.W.2d at 285.

To satisfy the “case-within-the-case” causation requirement, the plaintiff must
prove three additional essential elements: “1) that the underlying claim was valid, 2) that
it would have resulted in a favorable judgment had it not been for the attorney's error, and
3) the amount of the judgment and that the judgment was collectible.” Haberer, 511
N.W.2d at 285, citing D. Meiselman, Attorney Malpractice: Law and Procedure, § 3:5,
pp.39-40 (1980). Thus, when the plaintiff-client brings a malpractice case claiming the
lawyer’s error prevented the client from bringing a claim, then plaintiff must prove that
underlying claim would have succeeded if brought. /d Although causation is generally a
question of fact for the jury, summary judgment should be granted when the undisputed
facts prove the attorneys’ alleged wrongful act did not harm the client. Weiss v. Van
Norman, 1997 SD 40, § 13, 562 N.W.2d 113, 116 (“Causation is generally a question of |
fact for the jury except when there can be no difference of opinion in the interpretation of
the facts.”).

Based upon this Court’s precedent, the Barrs must prove they would have actually

succeeded in their claim for insurance coverage under the PEPL Fund. It is not enough to
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show the claim .was *viable” when the Barrs first walked into the Attorney Defendants’
office. If the Barrs would not have succeeded on their underlying claim against the PEPL
Fund, then the Attorney-Defendants did not cause any harm. Instead, the Barrs’ harm is
caused by the merits (or lack thereof) on their underlying claim against the PEPL Fund.
2. This Court Should Not Abandon Current South Dakota Law Requiring
the Barrs to Prove They Actually Would Have Succeeded on the PEPL
Fund Claim for the Barrs’ Unsupported Argument That They Only
Have to Show the Claim was “Viable”
lgnoring South Dakota legal malpractice law, the Barrs argue that they do not
have to prove they would have succeeded on the PEPL Fund claim; but instead, just that
the claim was viable. (Plaintiffs’ Brief at p.14). This argument fails.
As an initial matter, this Court should not even consider this argument because the
Barrs’ fail to cite any law supporting this argument, As a result, the Barrs waived the
argument on appeal. See, e.g, In re Florence Y. Wallbaum Revocable Living Tr.
Agreement, 2012 SD 18, 138, 813 N.W.2d 111, 120 (holding that party violates SDCL
15-26A-60(6) and waives an issue on appeal by failure to cite authority supporting their
argument). The Barrs also waived this argument on appeal because they never made this
argument to the Circuit Court. Sioux Falls Shopping News, Inc. v. Dep't of Revenue &
Regul., 2008 SD 34,9 29, 749 N.W.2d 522, 528 .(“Generally, this Court will not address
issues raised for the first time on appeal and not presented to the trial court.” (internal
quotation omitted)). Even if preserved, however, the Barrs® argument fails because it
conflicts with South Dakota law as described above.
Analytically, the Barrs are arguing they can pursue this malpractice claim

because, even if the underlying PEPL Fund case lacked merit, the claim should have been

asserted to try to negotiate a settlement. A plaintiff cannot sustain a legal malpractice
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claim, however, based upon failure to assert a legally deficient claim. See Lebair v.
Carey, 291 P.3d 1160, 1168 (Mont. 2012} (stating that plaintiff in malpractice ¢laim
cannot recover for failure to assert legally deficient claim because “the loss of a claim
completely devoid of merit is truly no loss at all”); see also Minn-Kota Ag Products, Inc.
v. Carlson, 684 N.W.2d 60, 62-63 (N.D. 2004) (affirming summary judgment for
attorney in legal malpractice claim based upon allegations that lawyer failed to timely
commence an action before the expiration of the statute of limitations because the claim
was already barred by the statute of limitations before the attorney was engaged);
Independent Stave Co., v. Bell, Richardson & Sparkman, P.A., 678 So.2d 770, 772 (Ala.
1996) (affirming summary judgment in legal malpractice claim because even though
attorney failed to timely file notice of claim in bankruptcy court, the client would not
have recovered anything even if the claim was filed becéuse the client would have been
an unsecured creditor); Deramus v. Donovan, Leisure, Newton & Irvine, 905 A.2d 164,
171-74 (DC 2006) (affirming summary judgment for attorney based upon allegation that
attorney committed malpractice in failing to sue other defendants but the court of appeals
concluded that any claim against those alleged other defendants was defective as a matter
of law).

Nor can the Barrs rely on the argument that there is some “settlement value” for
the underlying claim against the PEPL Fund even if legally deficient. The Oregon
Supreme Court in Rowlett v. Fagan, 369 P.3d 1132 (Or. 2016), rejected this same
argument. In Rowlett, the client sued the attorney for malpractice claiming, among other
things, that the attorney was negligent in failing to initially assert an LLC member

oppression claim in an arbitration. After a different lawyer within the law firm took over
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responsibility for the case, the law firm asserted the oppression claim but only after
litigating the initial arbifration for several years. The client settled the arbitration, but, by
the time of the settlement, the real estate market had decreased substantially, which
decreased the value of the settlement. The client then sued the law firm arguing that
failure to initially assert the oppression claim prevented the client from settling earlier for
a higher amount before the real estate market decreased.

The trial court dismissed the malpractice claim because it ruled there was no
claim for LLC member oppression in Oregon. The Oregon Court of Appeals reversed the
trial court and stated that regardless of whether the LI.C membership claim could actually
succeed, it was a colorable claim, 7d. at 1139. According to the Court of Appeals, “an
assertion of a colorable claim could have altered the outcome for Rowlett considerably by
giving him increased leverage to secure a settlement on much more favorable terms than
what he obtained.” /d.

The Oregon Supreme Court reversed the Oregon Court of Appeals’ decision. In
doing so, the Oregon Supreme Court rejected the argument that a legal malpractice claim
can be based upon a colorable but legally defective claim just because assertion of that
claim could provide leverage for settlement. Id at 1139-40. Instead, the plaintiffin a
malpractice claim “must prove the existence of a valid cause of action or defense, which,
had it not been for the attorney's alleged negligence, would have brought about a
judgment favorable to the client in the original action.” Id at 1140 (internal quotation

omitted).*

4 In Rowlett, the Oregon Supreme Court ruled that the claim must be viable rather than
merely colorable. /d. at 1140-41. Barrs do argue that this Court should apply the
“viability” test, but that is not the test the actually apply. Instead, they effectively argue
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Furthermore, sound policy reasons prevent allowing the Barrs to recover without
actually showing they would have prevailed on the underlying PEPL Fund claim.
Although not specifically described as such, the Barrs are effectively asserting a
malpractice claim based upon “loss of chance” to assert a claim under the PEPL Fund. A

leading legal malpractice treatise explained why other courts reject malpractice claims

based upon “loss of chance:”

When faced with the difficulty of proving that they should have prevailed,
some clients have argued that the lawyer should be liable for their “loss of
chance,” that is, the value of the opportunity to prevail. The potential
exposure to the legal profession would be immense since even a claim
likely to lose 95 percent of the time could have some theoretical value. A
few lawyers would say that there was a 100 percent certainty that a case
will be lost. For such reasons, those courts, when presented with the
contention, have rejected it as speculative, as inconsistent with the case-
within-a-case methodology, and as contrary to public policy.

4 Ronald Mallen, Legal Malpractice § 33:31 (2023 ed.).’> The South Dakota Legislature

expressly prohibits plaintiffs from recovering for a “loss of chance.” SDCL 20-9-1.1.6

“colorable” and then mislabel the claim as “viable,” by claiming liability attaches if the
claim has viability based upon what the lawyer knows when the client walks into the
office. Asking this Court to ignore the actual merits of the underlying PEPL Fund claim,
Barrs argue that “viable” means capable of succeeding. (Plaintiffs’ Brief at p.18).
Analytically, this is essentially the same as a “colorable claim.” See Black’s Law
Dictionary (11" ed. 2019) (defining colorable claim as “[a] plausible claim that may
reasonably be asserted, given the facts presented and the current law (or a reasonable and
logical extension or modification of the current law™).

5 This Court has cited to Ronald Mallen’s legal malpractice treatise in its legal
malpractice cases. See, e.g., Behrens v. Wedmore, 2005 SD 79, § 51, 698 N.W.2d 555,
576; Yarcheski v. Reiner, 2003 SD 108, 9 16 n.5, 669 N.W.2d 487, 493 n.5; Haberer v.
Rice, 511 N.-W.2d 279, 284 (S.D. 1994).

®SDCL 20-9-1.1 states: “The Legislature finds that in those actions founded upon an
alleged want of ordinary care or skill the conduct of the responsible party must be shown
to have been the proximate cause of the injury complained of. The Legislature also finds
that the application of the so called loss of chance doctrine in such cases improperly
alters or eliminates the requirement of proximate causation. Therefore, the rule in

Jorgenson v. Vener, 2000 SD 87, 616 N.W. 2d 366 (2000) is hereby abrogated.”
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The Barrs argue that they only need to prove the underlying PEPL Fund claim
was viable when the attorney Defendants decided not to send the 180-day notice.
(Plaintiffs’ Brief at p.18). According to the Barrs, a lawyer “doesn’t know what the
ultimate outcome .of the claim or lawsuit will be” when déciding whether to provide
notice or commence an action withing the statute of liﬁitations. Id. The Barrs, thus,
argue that they can recover in this malpractice claim if the prove the claim is “capable of
succeeding” when the decision was made not to provide notice.

The Barrs® argument conflates the issues of breach and causation. What the
attorney knew about the viability of the claim at the time could impact whether a
reasonable attorney under the circumstances would have provided the 180-day notice.
But, that is a question of breach of the applicable standard of care. See Hamilton, at Y
22-23, 855 N.W.2d at 862 (describing the duty imposed by lawyers and how plaintiffs
generally prove breach of the standard of care). Separate from breach, the Barrs also
must prove causation and damages. Id at 21, 855 N.W.2d at 861. If there was no
coverage under the PEPL Fund for the accident, then failure to provide the 180-day
notice did not cause any harm as a matter of law regardless of whether a reasonable
attorney would have provided the notice.

3. The Barrs Cannot Rely On Their Proffered Expert Ken Barker to
Opine Failure to Provide Timely Notice Caused the Barrs Harm
Because the Issue of Coverage Under the PEPL Fund Presents a
Question of Law for the Court.

The Barrs argue that the Circuit Court wrongfully granted summary judgment
because “expert” Ken Barker opined that the PEPL Fund claim was worth $500,000.00 to

the Barrs. (Plaintiffs’ Brief at p.19). But, even Barker admits that the PEPL Fund only

provides coverage if Hughes was acting in the scope of his employment at the time of the
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accident. (SR 970). In this case, when the facts are undisputed, whether there was
coverage under the PEPL Fund presents a question of law for the Court. See South
Dakota Public Entity Pool for Liability v. Winger, 1997 SD 77, 19 6-21, 566 N.W.2d 125,
127-32 (reversing circuit court and stating that there was no coverage under the PEPL
Fund as a matter of law). Existence of coverage under the PEPL Fund presents issues
regarding contract because the PEPI’s Fund’s Memorandum of Coverage determines
whether coverage exists. Questions of contract inferpretation present an issue of law for
the Court. McCroden v. Case, 1999 SD 146, 9 10, 602 N.W.2d 736, 739 (“Cases
involving the interpretation of written documents are particularly appropriate for
disposition by summary judgment, such interpretation being a legal issue rather than a
factual one.”)

Experts, including Ken Barker, cannot opine on questions of law. Zens v.
Harrison, 538 N.W.2d 794, 796 (S.D. 1995). The Barrs, thus, cannot rely on Ken
Barker’s inadmissible opinions to avoid summary judgment. See Andrushchenko v.
Silchuk, 2008 SD 8, Y 10-20, 744 N.W.2d 850, 855-57 (affirming exclusion of
inadmissible evidence by Circuit Court at the summary judgment stage). Further,
regardless of Ken Barker’s inadmissible opinions, the court decides the legal questions,
including whether there was coverage under the PEPL Fund in this case. Cf Zacher v.
Budd Co., 396 N.W.2d 122, 135 (S.D. 1986) (stating that questions of fact are for the jury
and questions of law are for the Court).

In sum, South Dakota malpractice law requires Barrs to prove they would have
prevailed on their claim against the PEPL Fund. Unless able to do so, any alleged

negligence did not cause any harm as a matter of law. Thus, the key question in this case
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is whether there was coverage under the PEPL Fund when the accident occurred.
III.  Based Upon the Undisputed Facts, There Was No Coverage Under the
PEPL Fund, and, As a Result, the Circuit Court Properly Granted
Summary Judgment.

1. Coverage Only Exists Under the PEPL Fund if Hughes Was Acting Within the
Scope of His Employment When The Accident Occurred,

The Legislature created the PEPL Fund to provide liability insurance coverage for
public employees. SDCL 3-22-1. The statute creating the PEPL Fund states: “PEPL
shall provide defense and liability coverage for any state entity or employees as defined
in the coverage document issued by PEPL.” Id The coverage document issued by PEPL
is the Participation Agreement Between the Public Entity Pool for Liability and the State
of South Dakota (“Participation Agreement™). (RSUMF 9 16, B-Appx. 4). There is a
Memorandum of Coverage attached to the Participation Agreement. (RSUMEF at § 18, B-
Appx. 4). The Memorandum of Coverage states the scope and limit of coverage. 7d.

Under the Memorandum of Coverage, “PEPL will pay damages, not excluded
hereunder, on behalf of an employee that the employee becomes legally obligated to pay
because of an occurrence, not excluded hereunder.” (B-Appx. 13 (emphasis in original)).
The Memorandum of Coverage defines an “occurrence” in relevant part as “an accident,
act, error, or omission or event, during the Coverage Period, which results in damages
and arises within the scope of the employee s duties for the State. . . .” (B-Appx. 18
(emphasis in original); RSUMF 97 19-20, B-Appx. 4).

Under the plain language of the Memorandum of Coverage, the PEPL Fund only
provided coverage for Hughes’s accident if he was acting within the scope of his
employmént at the time of the accident. Indeed, this Court has previously held coverage

only exits under the PEPL Fund if the employee was acting in the scope of his or her
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employment at the time of the accident. See also Winger, at 9 8-9, 566 N.W.2d at 127-
28. Thus, the ultimate issue in this case is whether Hughes was acting the scope of his
employment at the time of the accident,

2. At the Time of the Accident, Hughes Was Qutside the Scope of His

Employment Because He Was Driving to Sioux Falls to Serve His Own
Personal Interest of Going to His Parents’ Home Rather than Serving the
UJS’s Interests.

In South Dakota, the test for scope of employment is whether the employee is
acting for the employer’s purposes or acting for the employee’s own purposes. The Court
must determine “whether the purpose of the act was to serve the principal.” Tammen v.
Tronvold, 2021 SD 56, § 19, 965 N.W.2d 161, 169. “An act is within the scope of a
servant's employment where it is reasonably necessary or appropriate to accomplish the
purpose of his employment, and intended for that purpose[.]” Winger, 1997 SD 77 at
99,566 N.W.2d at 128 (citations omitted) (emphasis added). Therefore, “[e]mployees.
do not act within the scope of their jobs when they substantially deviate from the course
of employment.” Winger, at § 10, 566 N.W.2d at 128. And, a substantial deviation occurs
“when employees abandon the work purpose in furtherance of a personal motive or
‘“frolic.’” Id.

Here, the undisputed facts indicate that Hughes was serving his own personal
interests rather than the UJS’s interests when the accident occurred. It is undisputed that
Hughes’s assigned duty station was located in Yankton, SD. (RSUMF § 5, B-Appx. 2).
Hughes lived in Vermillion, SD. /d On the day of the accident, Hughes attended Court

at the Turner County Courthouse. (SR 173-74). After the end of the workday, rather

driving south to return home or to his duty station, Hughes drove north to his parents’
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home in Sioux Falls. He was driving to Sioux Falls for a holiday dinner his parents were
hosting because Hughes’s brother was in town. (RSUMF § 10, B-Appx. 2).

While driving to Sioux Falls, the accident occurred. The accident occurred
approximately two miles west of Tea, South Dakota, at the intersection of SD Hwy 17
and 272nd Street in Lincoln County. (RSUMF § 3, B-Appx. | 1). Lincoln County is
outside of the First Judicial Circuit. (RSUMF 9 4, B-Appx. 2). No one on behalf of the
UIJS asked Hughes to drive to Sioux Falls after court in Turner County on the day of the
accident. (RSUMF 9 12, B-Appx. 3).7

Driving to Sioux Falls after Court on December 21, 2016 did not serve any work
purpose of the UJS. Hughes only served his own personal interests when going to Sioux
Falls. Because Hughes acted in his own interests rather than serving the UJS, he was
dutside the scope of his employment at the time of the accident. In turn, no coverage
existed as a matter of law under the PEPL Fund.

Ignoring the undisputed personal nature of Hughes’s trip, Barrs claim that Hughes
was acting in the scope of his employment at the time of the accident because Hughes
slept at his parents” home in Sioux Falls the night before the accident. Barrs argue that
law clerks need to travel to courthouses for work, and because Hughes slept the night

before accident at his parents’ home, he is automatically withing the scope of his

" Barrs purport to dispute Attorney Defendants’ Statement of Undisputed Material Fact
12, which states: “No one acting on behalf of the First Judicial Circuit asked Hughes to
drive to Sioux Falls.” (RSUMEF § 12, B-Appx. 3). Barrs do not cite evidence actually
disputing this fact. Instead, they claim the fact is “disputed” because law clerks can sleep
wherever they choose, and law clerks are asked to drive to courthouses as the request of
the Court. Id. This is a good illustration of where the Barrs use misdirection in an effort
to “dispute” an undisputed fact. Barrs must actually present evidence, however, that
shows a genuine issue of material fact exists. See SDCL 15-6-56(¢)(2). The actual
evidence in the record shows this fact is undisputed.
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employment when returning to his parents’ home. This argument is a non-sequitur. The
accident occurred after Court in Turner County. The UJS’s only requirement for Hughes
was that he be in court in Turner County. Hughes reported, and the UJS paid, mileage
assuming Hughes was driving to his home in Vermillion. There was no UJS purpose for
Hughes to travel to Sioux Falls after court was done. He was doing one of two things: (1)
either attending a holiday party as Hughes testified; or (2) returning a borrowed pickup as
the Barrs argued. Either way, the only reason to drive to Sioux Falls was to serve
Hughes’s own personal interests. Nothing about the trip to Sioux Falls after the end of
the court day actually benefited the UJS.

Indeed, both Allison and Ambach testified that Hughes’s trip to Sioux Falls was a
detour or deviation outside the scope of his employment with UJS. (SR 694-95, 776).
Ambach testified that he would have commenced a declaratory judgment action to
declare no coverage existed. (SR 702-03). Thus, based upon the undisputed facts,
Hughes was outside the scope of his employment when the accident occurred.

Barrs note that Hughes was paid mtleage for his trip to Parker even though he
drove to Sioux Falls after court. (Plaintiffs’ Brief at p.12). But, as Court Administrator
Kim Alison testified, that makes sense because he would eventually have to return to his
residence. (SR 788-89). Thus, even if Hughes took a “personal deviation” to Sioux
Falls, he, at some point in time, traveled from his residence in Vermillion to the court in
Parker and back. It is this travel from Vermillion to Parker for which mileage is paid.
Not the separate “personal detour.” This is confirmed by Hughes’ actual mileage
vouchers in which he claimed reimbursement on both December 20, 2016 and December

21, 2016 to travel from Vermillion to Parker. (SR 329).
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Albeit in the workers’ compensation context, this Court previously recognized
that personal deviations while on a work-related trip are outside the scope of employment
if the accident occurs during that personal deviation. Terveen v. SD Dep t of Transp.,
2015 8D 10, 9 9-19, 8612 N.W.2d 775, 779-81. In Terveen, the employee worked for
the Department of Transportation. The employee’s duties and responsibiliﬁes required
the employee to travel for a business trip from his duty station in Belle Fourche to
Yankton, /d. at§ 1. When returning from Belle Fourche, the employee usually checked
in with the DOT office in Belle Fourche upon his return, 7d. at 2. The DOT did not
have a policy prohibiting employees from making stops along their travel route or from
engaging in personal activities during the work-related trip. Id at § 2.

While returning from Yankton, the employee took a personal diversion off the
highway and onto a side road — Prairie Hills Road. After only one-half mile on the
Prairie Hills Road, the employee was involved in a one-car accident. Id at 3. Dueto
the accident, the employee could not recall why he went down Prairie Hills Road. Id

The employee applied for workers’ compensation benefits. Under the applicable
workers’ compensation law, the employee “must prove by a preponderance of the
evidence that she sustained an injury arising out of and in the course of the employment.”
Id. at ¥ 8 (internal quotation omitted). This Court held that the employee could not meet
this requirement, and thus, the employee could not receive workers’ compensation
benefits. Although the employee argued that a 10-minute detour in an 840 mile round
trip should be considered activity for which a DOT employee may reasonably engage,
this Court disagreed. Id. at § 10. This Court stated that the employee was “not engaging

in work-related activity at the time of the accident.” Although his work required him to
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travel from Belle Fourche to Yankton and back, it did not require him to travel to take a
side trip down the Prairie Hills Road. /d. at§ 11. This Court also held that accident did
not arise in the course of the employee’s employment because this personal side trip is
not an “activity naturally or incidentally related to the employee’s employment with the
DOT.” Id. atqy 12, 15. Because the employee went on a personal side-trip, the
employee was not back within the scope of his employment for workers’ compensation
purposes until the employee was “back on the beam” before being deemed to have
resumed the business trip. Id. at 21. That means, the employee in Terveen was not
acting within the scope of his employment for workers® compensation purposes until the
employee actually returned to the route that he was driving back to Belle Fourche (i.e.,
Highway 85). Because the accident occurred during the side trip, there was no workers’
compensation benefits.

Like in Terveen, Hughes was on a personal side-trip to Sioux Falls when the
accident occurred. There was no business purpose for him to be driving to Sioux Falls.
And, just like the employee in Zerveen, Hughes was outside the scope of his employment
as a matter of law when the accident occurred.®

Similarly, in South Dakota Public Entity Pool for Liability v. Winger, 1997 SD 77,
566 N.W.2d 125, this Court held that there is no coverage under the PEPL Fund as a

matter of law when an accident occurred during a substantial personal deviation. In

8 Terveen addressed the scope of employment analysis for workers’ compensation
benefits. This case involves the scope of employment for third-party liability purposes.
But, the scope of employment for workers’ compensation benefits is construed more
liberally than the scope of employment for third-party liability purposes. Tammen v.
Tronvold, 2021 SD 56, 9 30, 965 N.W.2d 161-73. If an employee like Terveen would be
outside the scope of employment for workers’ compensation purposes, then that
employee is certainly outside the scope of employment for third-party liability purposes.
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Winger, a Pennington County Highway Department employee went for a motorcycle ride
on his day off. During the ride, the employee claimed he was checking on a construction
project on Nemo Road. Id atf 2. Part of the road washed out from flooding, and the
barricades needed to be checked regularly. /d The employee’s supervisor instructed the
employee to check the barricades on his day off and after-hours, and the supervisor
authorized the employee to use his personal vehicle to do so. Id.

Both before and after checking the Nemo Road construction site, the employee
magde personal side-trips. The employee rode his motorcycle on Skyline Drive to watch
the sunset. Id at 9 3. He stayed there for at least an hour, /d He then drove through
Canyon Lake Park, and drove around Rapid City looking for a friend. /d. He then drove
out to the construction site. Jd. Afier checking the construction site, he rode his
motqrcycle to a bar. Id He claimed he was looking for another Pennington County
employee to delegate the task of checking the Nemo Road construction site. He did not
find that employee. After having a one-half of a beer, the employee left the bar. The
employee then talked with someone in the street before leaving the bar. While on the
way home for the evening, he was involved in a motorcycle accident.

The employee sought underinsured motorist coverage under the PEPL Fund. The
Circuit Court held a court trial and found, as a matter of fact, that coverage existed. This
Court reversed ruling that no coverage existed as a matter of law. In reaching its
conclusion, this Court stated that coverage only arises under the PEPL Fund if the
employee was “‘acting on behalf of or in the interest of the public entity’ at the time of
the accident.” Id. at 8, 566 N.W.2d at 127 (quoting Farmland Ins. Companies v.

Heitmann, 498 N.W.2d 620, 624 (5.D. 1993)). According to this Court, “[m]ost critical
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to deciding coverage here is the question whether [the employee] was acting with the
scope of employment at the time the accident occurred,” Id. at § 8. “Employees do not
act within the scope of their jobs when they substantially deviate from the course of
employment.” Id at § 10. “Substantial deviation occurs when employees abandon the
work purpose in furtherance of a personal motive or ‘frolic.” Id (quoting Piper v.
Neighborhood Youth Corps., 241 N.W.2d 868, 869 (S.D. 1976)). If there is a substantial
deviation, then there is no coverage after the deviation occurs because the employee had
abandoned their work purpose. /d at ¥ 11. Whether a deviation is substantial presents a
question of law for the court. /d. But, even in those circumstances when the deviation is
only slight versus substantial, “coverage resumes only when employees return to the
course of employment.” Id (emphasis added). Thus, whenever a deviation occurs, there
is no coverage for an accident occurring during the deviation. See id.

In Winger, the court concluded the employee engaged in a substantial personal
deviation. The court concluded that the personal deviation meant the employee was
outside the scope of his employment. /d. at | 14. As aresult, no coverage existed under
the PEPL Fund.

Just like in Winger, Hughes in this case was driving to Sioux Falls for personal
reasons. This was a personal deviation, and the accident occurred during that deviation.
As a result, just like in Winger, Hughes did not have coverage under the PEPL Fund as a

matter of law.
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3. Hughes's Alleged Receipt of Work Comp Benefits Is Immaterial to This Court’s
Legal Conclusion About Whether Hughes Had Coverage Under the PEPL
Fund.

The Barrs suggest that coverage existed under the PEPL Fund because Hughes
had received workers’ compensation benefits for the accident. (Plaintiffs’ Brief at p.20).
This argument fails, The scope of employment for workers’ compensation purposes is
broader and more liberally construed than the scope of employment for third-party
liability. See Tammen v. Tronvold, 2021 SD 56, § 30, 965 N.W.2d 161-73.

Separately, the undisputed facts show that the payment of workers” compensation
benefits based upon an undisputedly wrong factual assumption, namely that Hughes was
driving from court in Parker to his home in Vermillion when the accident occurred. In the
First Report of Injury, Hughes stated he was “[r]eturning home from work at the Parker
courthouse” when the accident occurred. (SR 726, 1242). Hughes originally told Allison
that the accident happened when he was on his way back from Parker. (SR 764). Because
he merely said that “he was on his way back from Parker,” Allison “assumed it was
directly.” (SR 765) Based on Hughes’s statements, Allison told the HR office in Pierre
that Hughes was injured while returning home to Vermillion from Parker. (SR 764).

On January 30, 2017, John Hughes called Longbrake, a SD HR Specialist, and
told her that Stuart was driving John’s pickup, and told her the accident occurred near

Tea.? (SR 445). Longbrake then asked Allison:

? The Barrs have argued that John Hughes’s comment about Tea put workers’
compensation on notice that the accident was on a side-trip from Hughes’s work. But
John’s comment was meaningless to them. Until her deposition in this case, Job (who
made the workers’ compensation decision) had no idea where the intersection of the
Accident was located in comparison to Parker or Vermillion. (SR 737). She was
unfamiliar with the area.
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was [Stuart Hughes] on paid work time at the time of the accident?

According to the FROI [First Report of Injury] time of accident was 5:30

PM. The FROI states he was returning home from work. Was he returning

from Parker to his home work station or was he actually headed home

from Parker? We will also need a copy of the police report.

(SR 446) So, Longbrake made it clear that it was important to the workers’ compensation
office to know where Hughes was going and why when the accident occurred.

In response, Allison told Longbrake that Hughes “was still on work time as he had
been required to travel for work and was returning home.” Id. (emphasis added). Allison
wrote:

Stuart’s duty station is in Yankton but he resides in Vermillion. He was

going home to Vermillion from Parker which was where he was required

to be that day for court by Judge Gering. Please let me know if you need

any additional information. I’ll forward you the police report as soon as [
receive it.

Id. Of course, that is undisputedly not true. So, after Allison received the accident report
and found that the accident was in Lincoln County, she questioned Hughes’s story. At that
point, he admitted that he had actually been driving from Parker to Sioux Falls. (SR 763-
65).
The workers’ compensation file, however, revealed that SD workers’
compensation was ever told that Hughes had changed his story. (SR 440-464). Indeed,
_ just the opposite. |
Hughes continued to tell workers’ compensation that he was returning to
Vermillion or Yankton. On April 7, 2017, Hughes again told Job that the accident
happened when he “was headed back from Parker to Vermillion.” (SR 450). Job is the

workers’ compensation manager for the State of South Dakota (SR 715).
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On September 6, 2017, Hughes again told Job that he was returning to either
Yankton or Vermillion following the hearing. (SR 458) (“My duty station was Yankton,
but I was sent to Parker that day for a hearing with a judge I was assisting handle a case,
The collision occurred just outside of Parker on my way back from the hearing.”)).

Job decided that Hughes’s medical expenses were compensable because she was
told that he was paid mileage, and that he was on work time at the time of the accident.
(SR 720-21). When she made that decision, the only information Job was provided was
the information provided from Allison and Hughes. (SR 735-36). But that information
was wrong.

Thus, based upon the undisputed facts, the State believed that IHughes was driving
home to Vermillion at the time of the accident when it made the decision on workers’
compensation benefits. The State was mistaken, and Hughes was instead driving a
personal side-trip in the opposite direction to Sioux Falls when the accident occurred.
There is no coverage under the PEPL Fund for this side-trip.

IV. The Lack of Coverage Under the PEPL Fund Also Prevents Barrs from
Proving Causation, Which is An Essential Element of the Barrs’ Other
Causes of Action.

In addition to malpractice, the Barrs’ complaint also asserts claims for breach of
fiduciary duty, fraud, and breach of contract. (SR 2-7). For each of these claims, the
Barrs must prove the Attorney Defendants’ alleged wrongful conduct caused Barrs to
incur deimages. See Grand State Property, Inc. v. Woods, Fuller, Schultz, & Smith P.C.,

1996 SD 139, 916, 556 N.W.2d 84, 88 (stating essential elements of breach of fiduciary

duty claim); Stabler v. First State Bank of Roscoe, 2015 SD 44, 4 19, 865 N.W.2d 466,

30




477 (stating elements of fraud claim); Bowes Constr, Inc. v. SD Dep't of Transp., 2010
SD 99, § 21, 793 N.W.2d 36, 43 (stating essential elements for breach of contract).

Here, the alleged harm is the Barrs’ inability to access additional insurance under
the PEPL Fund. (Complaint 426, 32, 34-37, SR 4-5). As described above, this “alleged
harm” occurred because under the facts of the case, no PEPL Fund coverage existed. The

Attorney Defendants did not cause any of this harm. In turn, all the claims were properly

dismisged,!°
CONCLUSION

Based on the foregoing, Brewers respectfully requests this Court affirm the award

of summary judgment,

Dated this 20™ day of June, 2023.

/s/ Jason R._Sutton

Jason R. Sutton

BOYCE LAW FIRM, L.L.P.

300 S. Main Avenue

P.O. Box 5015

Sioux Falls, SD 57117-5015

(605) 336-2424

Attorneys for Appellee Greg Brewers

1% The only argument asserted by the Barrs for reversal of the summary judgment on the
breach of fiduciary duty, fraud, and breach of contract claim is that a viable claim existed
under the PEPL Fund. (Plaintiffs’ Brief at p.23). The arguments at the Circuit Court also
were limited to the effect of PEPL Fund coverage on Plaintiffs’ claims. To the extent the
Barrs later argue some other basis for reversing summary judgment on these claims, this
Court should not consider that argument. Mach v. Connors, 2022 SD 48, 437,979
N.W.2d 161, 173 (“[A] party may not raise an issue for the first time on appeal,

especially in a reply brief when the other party does not have an opportunity to answer.”
(internal quotation omitted)).
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'RESPONSE: TO COLE AND SIMS'S STATEMENT OF UNDISPUTED MATERIAL FACTS, AND PLAINTIFFS'
© ADDITIONAL MATERIAL FACTS Page 1 of 5

STATE OF SOUTH DAKOTA ) ., IN CIRCUTT COURT
8s: ‘ ‘ _
COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT
' )
DOUG BARR AND DAWN BARR, ) 40CIV.21-2535
)
Plaintiffs, )
: )
v. }  RESPONSE TO COLE AND SIMS'S
) ) STATEMENT OF UNDISPUTED
JEFFREY A. COLE, WILLIAM D. SIMS, ) MATERIAL FACTS, AND
AND GREGORY T. BREWERS, ) PLAINTIFES ADDITIONAL
: ) MATERIAL FACTS
Defendants. )
)

COMES NOW the Plaintiffs, Doug and Dawn Barr, and respectfully submit this
Response to Cole and S8ims’s Statement of Undisputed Material Facts and submit
Plaintiffs’ Additional Material Facts. 'The exhibits referenced hereiﬁ are attached to the
Affidavit ofJée Erickson filed herewith., Additio nally, the Plaintiffs ask the Court to
take judicial notice of their Statement of Undisputed Materidl Facts in Sujaport of
Plaintiffs’ Motion for Sumrmary Judgment, which the Plaintiffs incorporate to their

Response herein by reference.

RESPONSE TO COLE/SIMS'S STATEMENT
OF T FACT,

1. Plamtxff Doug Barr, was injured in an auto acc:dent on December 21, 2016 (the
*Accident”) (Bx, 42, Accident Report.)

RESPONSE: Undisputed.

2, 'I‘he Accident was caused by Stuart Hughes. Hughes failed to yield, and pulled out
in front of Doug on a highway (Ex. 42, Accident Report.)

RESPONSE: .= Undisputed.

4.-  Theaceident occurred approximately two miles west of Tea, South Dakota, at the
intersection of SD Hwy 17 and 272 Street in Lincoln-County (Ex. 42, Accident Report.).

RESPONSE:  Undisputed.

File_d: 1/11/2023 4:49 PM CST Minnehaha County, South Dakota 48CIV21-002535
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RESPONSE: TO COLE AND SIMS'S STATEMENT OF UNDISPUTED MATERIAL FACTS, AND PLAINTIFFS'
ADDITIONAL MATERIAL FACTS Page 2 of 5

4. Tea is in Lincoln County, which is in the Second Judicial Circuit (Ex. C, Clrcult
Court Map.).

RESPONSE: Undisputed.

5. At the time of the acéldent Hughes was a law clerk for the First Judicial Circuit
(Ex. 100, Hughes's Answers to Barrs’ First Interrogatories and Requests for Productlon,
Interrogatory No. 11.).

RESPONSE: Unﬂisputed.

6. Hughes lived in Vermillion, and his duty station was Yankton (Ex. B, Plaintiff’s
Responses to Defendants’ First Requests for Admissions, Requests 4 & 5.).

RESPONSE: Undisputed.

7. First Circuit Law clerks are stationed in either Yankton or Mitchell (Ex. D, Kim
Allison Deposition at 8:16-8:20.).

RESPONSE: Undisputed.

8. The morning of the Accident, Hughes drove from Vermillion to the Turner
County Courthouse in Parker to attend a hearing (Ex. 100, Hughes’s Answers to Barrs'
First Interrogatories and Requests for Production, Interrogatory No. 34.).

RESPONSE: Disputed. Stuart Hughes was driviﬁg from Sioux Falls to
the Turner County Courthouse on the morning of the
accident. (J.Hughes Depo. pp. 5-6.)

. Sometime after 5:00 p.m,, Hughes left Parker, and “began the trip to Sioux Falls
to visit family for a holiday dinner.” (Ex. 100, Hughes's Answers to Barrs’ First
Interrogatories and Requests for Productlon, Interrogatory No. 11; Ex. 101, Stuart
Hughes Deposition, 14:24~15:2.).

RESPONSE: Disputed, After court, Stuart Hughes was drivingon a
8 direct route back to his father’s home, where he had
stayed with his wife the night before. (Plaintiffs’ SUMF
No. 39—dJ.Hughes Depo. p. 8.)

10.  Hughes's parents were having a family holiday gathering because Hughes’s

~ brother was in town (Ex. 100, Hughes'’s Answers to Barrs’ First Interrogatories and
Requests for Production, Interrogatory No. 11; Ex. 101, Stuart Hughes Deposition at
15:9~10; Ex. I, John Hughes Deposition at 6:12-6:20.).
RESPONSE: Undisputed.

11,  Hughes was expected to drive to and from an out of town hearing from either his
duty station in Yankton, or his home in Vermillion, whichever is shorter (Ex. D, Kim

2
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RESPONSE: TO COLE AND SIMS'S STATEMENT OF UNDISPUTED MATERIAL FACTS, AND PLAINTIFFS'
. ADDITIONAL MATERIAL FACTS Page 3 of 5

Allison Deposition at 10:1-11:9, 13;11-15:22; Ex, 40, UJS Travel Policies at STATE
0028.).

RESPONSE: Disputed. The UJS reimbursed Stuart Hughes for his
mileage regardless of whether he drove to Sioux Falls or
Vermillion, (Plaintiffs’ SUMF No. 51—Allison Depo. p.
27.) _ . ;

i2. = Noone a’ctirig on behalf of the First Judicial Circuit asked Hughes to drive to
Sioux Falls (Ex. B, Plaintiffs’ Responses to Defendants’ First Request for Admissions at
4, RFA No. 15.).

RESPONSE: Disputed. The UJS expects law clerks to sleep
; somewhere, and does not require them to sleep in a
certain location—and reimburses the law clerk whether
they travel to Sioux Falls or Vermillion. (Plaintiffs’ SUMF
No. 5i—Allison Depo. p. 27.)

Further, a law clerk is expected to drive to and from
remote counties in the First Circuit when a judge asks—
regardless of where they internid to sleep that night.
(Plaintiffs’ SUMF No. 43—Allison Depo. p. 12.)

13. There was nothing about Hughes's employment with the UJS that would have
compelled him to drive to Sioux Falls (Ex. D, Kim Allison Deposition at 44:14-44:17.).

RESPONSE: Disputed. The UJS did not require Stuart to drive a
' certain path home. (Plaintiffs’ SUMF No. 49—Allison
Depo. p. 24) :

The UJS paid Stuart Hughes reimbursement for his
mileage on the date of the accident. (Plaintiffs’ SUMF No.
47—Allision Depo. pp. 19-20; Depo. Ex. 38.)

The UJS would have reimbursed Stuart regardless if he .
drove to Sioux Falls or Vermillion, and he was required to
drive to the Turner County Courthouse for his job duties.
(Plaintiffs’ SUMF No. 51—Allison Depo. p. 27.)

14,  Hughes's trip to Sioux Falls was on his own time, and had nothing to do with his
duties and responsibilities for the UJS (Ex. D, Kim Allison Deposition at 53:4—53:9.).

RESPONSE:; Disputed. First, Stuart Hughes was not in Sioux Falls at
the time of the accident. The UJS did not require Stuart
Hughes to travel to a certain location in order to be
reimbursed for his mileage, and it could have been either
Sicux Falls or Vermillion. (Plainitiffs’ SUMF No, 51—
Allision Depo. p. 27.)

3
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RESPONSE: TO COLE AND SIMS'S STATEMENT OF UNDISPUTED MATERIAL FACTS, AND PLAINTIFFS'
ADDITIONAL MATERIAL FACTS Fage 4 of 5

The reason Stuart was traveling from the Turner County
Courthouse was because of his employment with the UJS
that requires extensive travel to remote counties.
(Plaintiffs’ SUMF Nos. 42-44—-Alhsnon Depo. pp. 10, 12,

31)

15.  The PEPL Fund provides liability coverage for state employees “as provided for
within the coverage document issued by PEPL.” SDCL § 3-22-1.

RESPONSE: Undisputed.

16.  The "coverage document issued by PEPL” is the Participation Agreement
Between the Public Entity Pool for Liability and the State of South Dakota (Ex. 46, PEPL
Fund Participation Agreement and Memorandum at Barr 14035.).

RESPONSE: Undisputed.

17, The Participation Agreement at issue is the 2016 Agreement (Ex. H, Craig
Ambach Deposition at 21:23-22:6.}.

RESPONSE: Undisputed.

18.  The Memorandum of Coverage that is attached to the Participation Agreement
sets out the scope and limit of coverage (Ex. 46, PEPL Fund Partlclpatlon Agreement
and Memorandum at Barr 1406.).

RESPONSE: Undisputed.

19.  The PEPL Fund covers damages that a covered employee “becomes legally
obligated to pay because of an oceurrence.” (Ex. 46, PEPL Fund Participation
Agreement and Memorandum, at Barr 1411 (italics in original}).

RESPONSE: Undisputed.

z0,  An "oceurrence” is “an accident, act, error, omission or event, during the
Coverage Period, which results in damages and arises within the scope of the employee’s
duties for the State.” (Ex. 46, PEPL Fund Participation Agreement and Memorandum at
Barr 1416; Ex. H, Craig Ambach Deposition at 24:23-25:11; 26:2-26:7.),

RESPONSE: Undisputed.

- PLAINTIFFS’ ADDITIONAL MATERIAL FACTS

1. Kim Allision, the Circuit Court Administrator in charge of the First Circuit,
agreed that one of the routes from the Parker County Courthouse would be to drive to

4
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. RESPONSE: TO COLE AND SIMS'S STATEMENT OF UNDISPUTED MATERIAL FACTS, AND PLAINTIFFS!'
- ADDITIONAL MATERIAL FACTS Page 5 of 5

the interstate first, and then drop down to Vermillion. (Allison Depo. p. 30.)

2, Kim Allison described that the UJS po]licy is to pay mileage to law clerks
for the distance between where they left from to the courthouse where they are traveling
to—which would include a roundtrip to Sioux Falls. (Allison Depo. pp. 45-46.)

3. The Defendants-Attorneys were still investigating a possible claim against
the PEPL Fund on September 6, 2017, three months after the 180-day deadline, as the
Defendants-Attorneys sent discovery requests‘that asked Stuart the following:
“Interrogatory No. 32. State the name and address of your employer, vour job title, and
deseribe your job duties, and state whether you were performing any duties for
your employer at the time of the collision.” (emphasis added) (Interfogatories to
Stuart Hughes (First) (9/6/17).)

'4. In 2019, the Defendants-Attorneys’ deposition outline for Stuart involved
several questions relating to'workers’ compensation that they did not ask:

Make work comp claim. We'd request any work comp

documents regarding the crash and Mr. Hughes’
injuries.

How much were you paid for your work comp claim,
{2019 Depo, Qutline for Stuart, pp. 18, 20.)
Dated-this 11" day of January, 2023.

SCHOENBECK & ERICKSON, PC

By: _/s/_JoeZErickson__ -
Lee Schoenbeck
Joe Erickson
Attorneys for Plaintiffs
1200 Mickelson Dr., STE. 310
Watertown, SD 57201
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- MOTION: DECLARATION OF JEFFREY G. HURD IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT -
Scan 2 - Page 35 of 69 :

| Sureal of Admintstration
Officn of Risk Managemeat
Puhlic Entity Poul iy LinbEily
PM3 01213

MEMORANDUM
TO: AJ Franken, Depuly General Counzal
Govarnor's Office
FROM: Cha Diractor
PEPL Fund
RE: - Purivipation Agresment batwaer The Public Entity Pool for Lisblilty
and ihe Btate of Bouth Dakets

DATE: June 27, 2018

Enolosed ars the following documants for the Governor's slghatum:

1. Particlpation Agreement batwaan the Puliic Entily Peol fer Liablilty and the
State of South Dakota; and

2, ht.’hmomndun of Libility Goverage to the Employses of the Stats of South

‘The Agreement and Mamorandum of Covarage ans sssanlally tha garna g last yaar's
with the exoepion of the new dates and tha changa to tha zircraft axclusion.

1 am requesting that vou present these io the Glavernar for his eignatre. Dnoe the
Govemar hae slgned both the Agreement and Memorandum of Coverage, please return
the neiginal to this office,

if you hava any quastiond or wouid lilke addifional information, please cantact me,
Thanks for your halp on his metter,

BARR 1404
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MOTION: DECLARATION OF JEFFREY G. HURD IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT -

- Bcan 2 - Page 36 of 69

PARTICIPATION AGREEMENT
BETWEEN
THE PUBLIC ENTITY POOL FOR LIABILITY
AND
THE STATE OF SOUTH DAKOTA

Thia Agreamant is made and intamd Inio effective {the firei dey of July 2018 by and

betwean the Public Entity Peol for Lishillly (hereinafier refarnad to es "PEPLY) und the

ggta of Souih Dakoln (hareinatier referrad (o as "Steta"} and ls made with referance to
Followdng:

WITNEBSETH:
WHEREAS, SDCL th, 3-22 esteblishes PEPL to pmwda a fund as the eols source for
payment ufvulld ter clalmn ageinat ampioyees of tha State; and

WHEREAS, PEPL has developsd & progrem T funding such Lo clalme; and

w;iaﬂs. the Stabe is authorized to obialn lisbilly covarage for s amployeea from
PEPL;

WHEREAS, tha Btats hae duly authorized the exesulion, dellvery and performance of
thia Agrascnant,

NOW THEREFORE, in consideration of the mutusl cavenants contained herein, under

whizh Immunity of nuch amployses Is waived pursuant to SDCL ch, 3-22, PEPL and the
Slate hereby agree as follows!

ARTICLE |
INTRODUCTICN

This Agrsement eta forth the terms and ocondiions appliceble to the tot lability
coverage progrem offerad by PEPL to amployscs of the Btate and the conditions under
whish Immunlly of such amployses is waived in accordance with the proviaions of SDGL
ch. 3-22 and Article I, Sectioh 27 of the Soulh Dakota Constitution,

t 7118
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ARTICLEN
TERM
This Agrsement commences Jily 1, 2018, and shadl automatically tonbhue for
successiva annual periods untll termination or dissalutian e aet forth in Article X.
Nofwithatanding this sestlon, If the Lepistature Fails to epprapriate funde or to grant

eXpsnditure Autharity for this pumpose, this Agreamant ahall termingte ot the end of the
then current coverage period,

ARTICLE (1]
COVERAGE

Tha soope and limits of coverage shall tie a8 aet forth i the Mamarsndum of Goverage
attachad hareto and incamarated haroln &3 Appendix A,

~ ARTICLE IV
GONTRIBUTIONS

Contributions by the Stete to PEPL shail he ealoulated annually and shall conaider:
1. Tha State's smployess’ axposure io llabilily loss;
2. The State's amploysas’ historical loss experlance;

3, The ceat of providing clalm adminlaivation, legsl defanes, loas prevention and
relatad services to the Sieta and s employees;

4, PEPL's ganeral suministrstion and everhiend refated to the program previded
to tha State;

B, Tha cosi of any commerelil Insurance protecting the Slate's emplayass and
purchesad by PERL;

B. The nesd for raverve funds and continganoy conir!tmloné to encure the
soivanoy of PEPL,; '

7. Amounts nosded o restore shorifals of pravious coverage perfodu

8. Inveatmant incoma earned by PEPL,

B. The limt snd seope of coveraps provided to tha Gtala's employess by PEPL.
The rating formula may bo changed by PEPL, offsctive with the first day of any

voverage parad, The contribution amount and the rating Tatmula ssteciad by PEPL for
2 7I04H8
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aty coverage pariod shail bs discloasd 1o the Bists no ltar than Noverber 1 praceding
the sifactiva dato of the paxt coverage parad. Contributions ahal! be remitted to PEPL
on ar aboul July 1 each yaar,

ARTICLE V
RETURN OF SURPLUS

PEPL shall, from tima &0 time, sviiuaty the financial resulls of each noversge perad, If
PEPL detarminas thara ta & surplua for any ooverage period, it may distributa the
surplun to the State or transfer it to the Confingency Reserva The amaunt, tming and
method af distibution or tranafer of sumpiua, i any, shall be at the sole discration of
PEPL, No surplus shall ba distributad to the State without an indapendant actuarial
determination that tha contingency reserve is adeduate and outatanding Kabillties am
adequately provided far. :

ARTIGLE Vi
CONTINGENCY RESERVE

PEPL ahall satablish & confingency rezerve, The coptingency resarve shall be used for.

" contingantles, Including temporary funding of contribution shortfalls. The cantingshoy
reserve ehall ba cradited with interest samings. An actuary shall parodically review the
gontingency reserva for adequany. The confingency raestva may ot be tounted for
{riggering a sumplua dipinbidion.

ARTICLE Vil
FUND

Prior to the inoeption of each coverage parsd hersafter, PEPL ghall, by resolutlon,
eatabllsh the amount of the fund. for the toverage perind. The amount so established
shall be usad to compute payouts for all structurad satiements from occurmences durlng
ha covarags padod, .

3 T0ine
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ARTICLE Vib
PEPL'S OBLIGATIONS

;'EFII&:MII carry aut the provislone of BDCL ch, 3-22 anpd this Agreament and shall
vide

1. Coverage in nccordance with the Memarandum of Goverape, Appeandlx A;

2, Toft lisblity elaim adminisration services for lalms covared by the
Memorandum of Coverage, Appandix A;

3. Legel dedanse for litgated clelms covared by thy Memorandum of Coverage,
Appendix A; i _

4. TYort llabiitty loss preventlon senioes; -

8. Monthly statenents of chaima repoded and losees incured, paid and
reasrved by astident yaar,

@. Deotallad fimancial slatemants and budgets Tor sach soverage pariod;
" 7. Indepandani audits of olaim adrmintstration services.
8. Independant aotuaried studles of loss and contingancy reasrvea.

ARTICLE IX
STATE'S OBLIGATIONS

Tha State ehall;
1. Remitio PEPL, in the menner und time requented, ail contributions;
2. Comply with BOCL oh, 3-22:

3, Provige PERL with prompt written poties of claims or svents likely ta glve riss
¥ olaims govared by the Memanandum of Covaraga;

4, Cooperaie with PEPL and, upon ile requost, aesist in the sstilement and
dufanee of clalme and enfvrcemant of any righte of contdbution or Indemnlty
that the Btate, e employses or PEPL may have sgainst any parson;

B, Not, excapt at Its own expenss, volunterily make any payments, assums any

?M#ﬂﬁhh of [neur any coats with ragard to the satilemant of any covered
38
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8. Subrogate PEPL % the extent of any snd all righta that tha Stete or ile
smplovens may hava to the recovery or reimbumement of any payments
made by PEPL on behall of the Sinte's emplovaes, The Eiats shall do
nothing 1o prejudics such rights end shall cooperate with PEPL in the
reoovery or reimbiursemant of any sums.

ARTICLEX
TERMINATION OR DISSOLUTION |

Tha State may withdraw from PEPL at the and af rny covetage period by piving PEPL,
&t Isaet 180 daye written natice of s deslre to withdraw.

PEPL may decling renewal of the Gtate's participation by ghing the Btate at least 180
days wiitten nofice of s desire not to renaw. Covaeraps may ba tarminatad under thia
pravislan only et the end of » coverage period uniass another dete Js mutually agread
upon,

Upon wihidrawal, terminatian or dissolution for any feason, the State and PEPL ghail
reach an agraement an the dispoaltion of all furds, reserves, surpiua and alsima.

THE STATE OF SOUTH DAKOTA

Byf:-é |Ié M«ﬂ

Dennis Daugaeid/Govdmar

9 oG
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Appendix A

THE PUBLIC ENTITY POCL FOR LIABILITY
Memorandum of Linbllity Coverage
to the Employeos of the State of South Dakota

Declurationa
Covarage Amount: 31,000,000 per ooourmnon, aubject to limitations sat

forth tn SDCL gh, 3-22 and this Memorandum,

Coverage Parod: Erom July 1, 2010 through June 20, 2047,

1 7018

BARR 1410

Filed: 12/23/2022 9:08 AM CST Minnehaha County, South Dakota 49CIV21-002535
- Page 147 -

B-Appx.012




- MOTION: DECLARATION OF JEFFREY G. HURD IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT -
! Scan 2 - Page 42 of 69

~ THE PUBLIC ENTITY POOL FOR LIABILITY

Memorandum of Lisbliity Coverage
to the Employees of the State of South Daketa

tn conatdaration of the Contribution stated (n the Declarations and Inzarporating the
provialans of SOCL oh, 3-22, excep! a9 altared by the Partiipation Agreamant, PEFL
ard tha Stats anrew as followa:

1. GOVERAGE DESCRIPTION

A, SOVEREIGN INMUNITY .
Exoapt to the extent that covaraga s specificaly providad ueder this Memarandurn, the

Stste resarves on behalf of dsef snd the employess sl rghts of eovemign or
govemmental immunity,

B, DAMAGES COVERAGE

PEFRL, Wil pay damages, not axcluded harsunder, on behalf of the employae that tha
smpioyee bacomss lagsally obligated to pay because of an acoumenss, not excluded
haretirdar. ;

C. DEFENSE COVERAGE

PEPL has the right and duly (o defend any aim or suit lor damages not excluded
heraundar, but: .

1. PEPL may, at its disorefion, Invesligate any occirmncs and eetie any
claim or sult that mey result, and

2, PEPL's right and duty to defend ends after the Ooverage Limit is
wxheusted by paymenls made ar oblipations assumed by PEFL for
acourrencea nok axcluded hareunder.

Dafonse cosfs ara payeble In addiian to the Covarage Limil,
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All llabilily recognized or created under this agresment by vold, unless tha Stale
Legislature appropriates funds and grants expenditure auﬂmrilv as ragquired to
dissharge auch lintility.

B RXCLUSIONS
This Mamorantdurn does nal extend covaraga or apply 1o any tinkdiry:

1. Assumed under eontract, sxcapt thie amluuiun shall not apply to renis! oar
coniracts enterad into by employess o t0 gontrinta epecifically edded by
exdarsernant haneto;

2. Arising oui of the ownarahip, operafion, use, malntenancs or entrustment
of any miroraRt owned or operaled by, rented or lpanad by or o any
ampidyse, excepl this exciuslon shall not apply lo the extent PEFL
purchases Inaurancs for euch purposes;

3. [ue to declared of undecigrod war, riot, & concarted ol of civl
discbedianos ond simlar ooourences or aels or eandiliona lncldant
thorats. Howaver this exclusion does not apply to llabllity aralng from
nclione taken ko protact persons o property;

4, Undar woirkers' mmpansatlm. disatiity ben=fits, unemployment
companestion ar eimilar laws;

4§, For hodfly infury to an empioyee wriing out of and I 'lhe coursa of
ampioyment by the Stala;

B. For injury to the spouse, child, parant, brother or alster of the employee (n
. B, abova, as & condequence of the badily injury to that employes,

7, Aaing out of the antual. allanad of threniened discharge, relsase or
astape of pollutants;

8. Reaulting from oF contributed 1o in any manner by ths hazardous properties
of Auolesr matorisl; _

8. Forinjudes resulting from or contdbuded 1o In any manner by the presence
of sobeatoa;

10, Azising from or contribirbad to in any mannar by acts, ereary ar omissions in
the englneering or dasign of any publie roadway or publle transportation
projeat;

3 ‘ 704418
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11. For any costs misting to reinatatement or promation of an empioyss, of
eny other aquitable relief, arising from amplayas grisvances, adminisirative
¢laims, of legal mctions, inchuding but not iimited to, olalive saserted by an
amplayse under faderal law or 29 & result of an emploves’s rights as
guarantesd by the Unlted States Conslitution; ;

12. For buck pay, front pay, benefits, smotional injurles, penalliss, atiorney fos
awarde, punitive damuges, or any other form of damagee, adsing from
empioyse grisvances, adminlstrative claime, of Isgal motions, including but
not limiled to, elaime assested by an employse under any fadaral law or.ag
g ms;islﬁnal #n smployed's rights aa guarantsad by the Liniked Staios

enatitution;

13. Forfinas, panamﬁ. punlitive damages or exemplary demages;
14. Forfailure to perarm, or bresich of, a contractual ohlgaﬂoﬂ:r

15. Aruing wut of the providing or the fallure 1o provide redical professiona!
sarvices by ompinyens, axsapt This excluaton shall not mpply to employses
of the Univeraity of Bouth Dakola Sahtord Bahaot of Matioine 1o the exient
they are parforiing medical resesrch during the course of their
amploymant and 48 approved Hy the WUniverslly of South Dakata Sanford
School of Medicing, Thie exclupian efso does not epply to employess of
the Sohool of Health Balencea to the exiant {hey are pearforming appraved
rgdisal reaearch during the aourse of their amployment;

18, For damages ihat ana a resull of a distretionary actor tagk, This exciuslon

doss not spply i the demages ane 12‘3 rgaulg of & ministariel act or lask;

2 . N & . ! Ayrn, -

e 17, Ta tha extant the ooounrere I8 covered by any valid and cobectible liablity

Insurance, axedpd thls exelusion shall not apply to lablity instirancs of the

en:ﬁf?gee that pratests the employes white driving a State owned or leased

vahiole; .

18, For damages measursd by contract, os st forth In 8DCL ch, 21-2;

19. Fordamaga to property ewned by tha Stafs;

20, Ariglng out of the ownerehlp, operetion, enginmering or dasign of any
alpont, landing stip or similar fasilty, However, this axclusion shali not
spply to state-ownad hangars In the oifes of Brookings, Vermllion, anhd
Plerre, South Dakota; . _

21, For refund of laxes, fees and asmsnﬁanh:
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22, For claims where notios was not given by the clalmant withln 180 days
after the injury or as required by SDCL, ch, 3-21;

23, Arising out of the employee ebtaining remunerstion or financlal galy to
which the amptoyee was not legally emtitled:

24, Anaing from collecting of attampling to coltact taves;

Agising from providing or atternpting fo provids emefgerioy disastes relief
servicas pursuat to BDCL ch, 33-16;

20, Avising from activitias or facliitiae of the South Dakota Buliding Authorlty or
its smpicyses;

27. Arsing from aciivies or facliles of the South Dukota Health and
Edusational Factitiea Authorlly or its employess;

28, Arislng from aseiiviles or facifiea of the Bouth Dekata Mousing
Davelopirant Authority or its employess sxcept s axclueion shall ot
gpply to the South Dakota Housing Devalopment Aulhorlty, its
eommisgianers, officer and erploysas, with ragpact 1o ukility arising from
the conestruclion of realdentinl other sirintures under the Goverior's
House snd Daycare Building Projact at Mike Durlea State Priaon in
Springfield, Bouth Dakota;

Arising from ectivides of faclliien of the South Bakola Scelence and
Technology Authority or ite smploysas; .

30, Auising out of tha employee'a willul and wanton wiscondusl,

31, Arding In any manner from aotivithas of South Dakota Siets Uiniversity 4-H
voluntests. No Bouth Dekola 4-H voluntesr 16 conaldamsd an amployes
under thia Mamorandum,

. COVERAGE AMOUNT

The Goveraga Amouni shown In the Declarstions 6 the most PEFL will pay for
demages for eagh osourrance, regardiess of the numbar of:

A. Empiloyess in\_'olwd:
B, Claims made of sUlts brought for dameages; of

B

B

C. Permcns or oryanizations wha sustain damages,

The Coverage Amount shown In tha Declarations shall be réduned by eny Insurance
thal appliss to ah orcurence not axduded hersunder, and the coverage sfiorded by

8 10118
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this Memorandum efall k¢ wxcess of and not contribule wilh any such lnauranos.
Notwithstanding the préteding sanience, ihls Memorandum shall b primary with
respact (o kBbillly insurance of tha employss that protucts tha ampioyes while driving a
Stete awned or leased vehicts, : ‘

An ocaurmos taldng plate over more then one Coverags Patlpd shall be docmed o
have taken place during the Goverags Peried In which the ocowrenas firet took place,
and only that Coverage Perlod's Covatage Amount appiies, . :

{il. DEFINITIONS

1. Alrgraft ~ ‘qmy machine dm!gnud 1o fravel throlph the air, ncluding but net
gmﬂod {o airplanes, dirigiblen, het alr baltoons, helicopisrm, hany ghdare, and
rones,

2 Bodily infury - Injury, slekness o dissase sustained by u pamon, Inéludlng death
rasulting therefrom . i

3, Defonss opaty - fers and expensos gomorated by and related to the
adjustment, [nvastigation, dafense or Migation of a claim, inciuding atomey's
feas, oourt costs, and intereat on judgmanty before they are paid. Defense
coste ghiall tiol-Inclide the afaties and overhead of employesa of the Stefs,
oxceot a8 may ba provided for under contract with the Attorhey Genaral,

4, Employae - all curvant and former employews ard eleciad and appointad
officiala of tha Stale whether clessifiad, unclaasified, flcensed or ceriflad,
parcnanant or tampomary, whether compensated or nol.  Tha {erm indludes
smployees of all hranches of govarnmaent including tha judicial and lagielative
branches and amployaes of constilutional, etalidary and exesitive order
I»l:m':;‘.:‘l;:;t tommissions, and officas. The terin dosa nat Include Indegendent

8. Medizal professionsi servicea - tha furrishing of:

a. Medioal, surgloal, paychlatria, dardal, nursing o othar health cam services,
Including the furnlshing of fond or bavarages in connaciion tharewith; o

b. Drugs or medical, dental or surgloal supplies or appiences.

8. Ministarial aot or fask - an act or {ask that Invoives obadience 1o inatructions,
but demands no speaial diasretion, judgment or skill,

7. Nugisar materal » Bource material, special nuolesr material oF byprbdun!
rga\erlal, all ga defined In the Atamlo Energy Ast of 1954 o sy faw amaendatory
thereto. ‘ .
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& Qcotirance - an ascident, act, aror, omission or aven!, during the Coverige
Perlod, whith meuits In damages and arises within the scope of the amployws's
duties for the State,

<X PEFL ~ the Publis Entity Pod far Linbility mabllchad by SOCL ¢h, 3-22.

10.  Polutants - sy solid, Byuld, paseous o tharma! Imitant or eontaminant.

11, Stala - tha State of Sputh Daketa.
. IV, SPECIAL COVERAGE EXTENSION

This Memorandum sehall cover students at Sfete educational Institutions and
cattaLitants to the Slale when operating Stale owned of leaned vahkclas on officlal Slale
busingss. This Mamorendum shall ba primary with respect ta lisblity lnsurance
avallable to such consuftamts, Homuar. with renpaut fo fablity, thes sfudent's cwn

inaurance shell ba primary and any & rovdded by this special coverage
md?:d shali ba lacondnty and aveltable only after all other evallabls covenges bre
aUs

This extansion shall only epply to nludaﬁtl i the Tollawlng conditiona have bean mat;
1. That at tha time the eludent makes application ta uee & vehicle the student
ﬁ!enﬂﬂs a valld drivers lioense end turrent proof of compilance with the
nanaial responaibilily laws of the Siato of South Daketa.

2. ‘That the sducationsl Institutioh photocopy the information raquirad in
_ paragraph 1 and aitech the photocopies 1o the applioation and keap the

same for a minknum of thres ysars,
3. That il eny of the information. required in pnra?rﬂph 1 is faiss or if the

1l

educdtional ingthutlon fals to perforin the remenis In pumnreph 2,
then 1o coverage shell ba provide -
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THE PUBLIC ENTITY PQOL FOR LIABILITY
MEMORANDUM OF LIABILITY COVERAGE
TO THE EMPLOYEES OF SOUTH DAKOTA

Endorsement Mo. 1

Privataly-Owned Vehicles Dpavated by Employess of the Blats of South whils an
Ofolal Buty During Pertods of State Disaster Doclarntions by the Qoverner

Effastive Data of Endorssmant: July 1, 2016
lasus Date of Endorsement: July 1, 20168 ‘
Boction |V, Spedisl Covarage Extenslon, Is amanded as follows:

With respact to emplovesd of he State of South Dakoly who must uga their
privately-awnad vehicles io fravel on offisial buelness to conduct disaster relisf-
relaled work dilng perods of tima whan there has bsen a Stela Disoster
Declaration by the Governar, ooverags & provided by this Memorandum snd
ashall ke & combined wingla fimit of {lablity of $1,000,000 1o inghwis coverags For
bodlly injury end praparty demage. Thie ehall inafude demage ta the amployes's
vehigle (oolision and coiriprehenaive coverage) whan in use under tha condiYions
st forth in this endoreement.

This extension shall oaly appll to employsss of the State of South Dakota if o of
the follawing condiians have baen met: '

1. Tha employss must drive to a worketation that is located in w olty, town or
rurel fecation that is not their normal place of work,

2. The dirastor of Fiact and Travel of the direclor's dealgnated agant has
cortified that & state-owned flset vahicle io not avallable during the persd
of time of raquired uas,

3. The amployes iz oh official bualnees condutling work assookatad with a
Gtats Dissater Daclaration by the Govesnor.

" . o
|s Daugeard, SSovemor

@ e .
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PARTICIPATION AGREEMENT
BETWEEN .
THE PUBLIC ENTITY POOL FOR LIABILITY
AND
THE STATE OF SOUTH DAKOTA

This Agreament Is made and entared Into sffactive the first day of July 2020 by and
betwoan the Public Entity Poal for Lisbility {hereinafter reforred 1o as “gEPL" a?d the

-State of Bouth Dakota (herelnafier referred o ae "Siate") and le made with refarsnop fo
the following: : ‘

WITNESSETH:
WHEREAS, SDCL sh. 3-22 establishes PEPL to provide & fund as he <ol sourca for
.pavmant of valid tort olaims against employess of the Stata; and .
WHEREAS, PEPL has developad & pragram for funding such tart ciaime; and

gg-lpfil.-REAdS. the State In authorlzed to obtaln liabltty Goverage for Ilaremploveas from
; an ,

WHEREAS, ths Stite has duly authorized the axecufion, delivery and parformance of
this Agresment,

NOW THEREFORE, in consideration of the mutusi covenants contaned herain, under
which Imimunity of such employesa ls walved pursyant to SBCL oh, 3.22, PEPL and the
. Btate hereby mgres as fallows: ;

ARTICLE |
INTRODUCTION

Thls Agresment sete forih the terms and conditions Bpplicable fo the tort lability
toverage program offered by PEPL to smployees of ihe Siale and the gonditions under
which immunity of suech employess is walved |n ecsotdance with the pravielons of SDCL
oh. 3-22 and Arlicle |1, Saclion 27 of the South Daketa Canstitution.

1 TRr2020
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ARTICLE W
TERM
This Agresment comwnences July 1, 2020, and shal sutomatically continue for
succssgive annual periods untl fermination of dissclution us aet fortly in Articls X.
Notwithstanding this section, If the Legisiature fails to apprapriate funds or to grant

axpenditure autharily for this puposa, this Agreement ahall terminats et the end of the
than current coverage petiod.

ARTICLE il
COVERAGE

The scops and limits of coverage shall be g set farth In the Memorendum of bty
Covarage alitached herato end Incorporated hereln as Appendix A,

ARTICLE Iv
CONTRIBUTIONS
Contributions by the State 1o FEFL ehel be caleuiated annually and shall eohsider:
1. The Stale's ampinyeaa'- exposure to iiabllty loas:
2? The Stale's empluyaaa' hletorioat lose expariance;

8, The cost of providing olaim administration, legal dafense, loss pravention end
Telated services 10 the State and Iis emptoyess:

4. PEPL's ganeral administration and overhead relsted to the progtam provided
to the Stals; : :

§. The toat of any commercial Insuranca protecting the Stale's employees and
purchased by PEPL;

8. The naed for raserve funds and contingency contributiona to ensure the
solvancy of PEPL; .

7. Amounts needad to restere shartfalls n!' previeus coverage perlads;
8. Investment income sarned by PERL;
8. Thalinit and scope of coverage provided to the Siate's employess by PEPL.

The rating formula imay be ohanged by PEPL, effective with the fist day of any
covarage period, The contribution emount and the raling formuia selected by PEPL for

2 TIN2020
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any coverage period shall be diaclosed 1o the State no later han November 1 ading
tha affeclive date of the next sevarage perlod, Cantributions ehall be namithdpr;cPEPL
on or gbout July 1 sash yaar, ‘ :

ARTICLE V
'RETURN OF S8URPLUS

PEPL ehall, from time to lime, evalunte the financiat jesults of each coveraga period. If
PEPL detarmines thera la & suplie for any coverage peried, it may disibute the
slplis to the Biate or tranafer it to the Centingency Raeserve. The emount, timing and
method of distrlbution or tranafer of surpius, If any, shall be at the sole dlachation of
FEPL. No surplus ahall be distributed to the Stets without an Indepandenl actuarial
datermination (hat the contingency resarve s adequate end outstanding Tlabilties are
adequataly provided for,

ARTICLE Vi
CONTINGENCY RESERVE

- PEPL shall establish a cottingency resarve, The contingsncy reserve shall be used for
confingenclse, Including temporary fundlng of contribution ehortfae. The oontinganoy
reperve shall ba Sredited with iterest sarninge. An actuary shall pariodioally raview tha
contingendy reserve for adeguacy, The contingency reserve mey not be countad for
iriggering a aurplus distribution,

ARTICLE Vil
FUND

Prior to the inceplioh of each coverage period honeafter, FEPL shall, by reanlution,
eatahiish the amaunt of the fund for the oovarage period. The emoun! o established
shajl be uead to compute payouts for all structured selilements from oecurmences during

the coveraps peried,
ARTICLE VIl
PEPL'S OBLIGATIONS
PEF'IL ahall opry out the provigions of SDCL ch. 3-22 and thie Agreemsnt and shall
provide:

1. Coverage in accordance with the Memorandum of Coverage, Appendix A,

2. Tort liabllty claim administration services for claims covered by the
Memorandum of Coverage, Appan'_dix A;

3 _ 7/01/2020
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3. Legal defansa for Iffigatad claima covered b
Appendix A; gatad olaime covarsed by tha Memorandum of Coverage,

4. Tort liability joss pravantion satvicas;

8. Monthly siatements of olalms reported and fosees inourrad, paid and ressrved
" by accldent year: ‘

8, Datallad financial statements and budgsts for such coverage paried:
7." Independent audlis of cleim administration sawtass}
8. iIndapendent acluarial studies of loss and contingency reserves.

ARTIGLE IX
STATE'S OBLIGATIONS

The State shell: ,
1. Remitto FEPL, Inthe manner and tima requssted, ak contributians;
2. Comply with SDGL oh, 3-22;

3. Provide PEFL wilh prompt writtert notios of claims of events fikely ta give Hiee
fo claima covered by the Memorandum of Covarags; .

4. Goaperate with PEPL and, upon lis ‘raqunst, asalat in the settfament and
: defense of olalms and enforcement of any Hghia of conlbution ar indsmuity
that the Stats, |ts etiployess ar PEPL may have against any persan;

5. Not, except at lis own expsnse, volunterlly make any payments, assume any
f)bl{gaﬂons or Ihcur any ensis with regard 1o the selliement of any coverad
o8}

6. Subrogate FEPL to tha extent of any and all rghts that the Btete or its
#mploysos may heve to the ragovery or ralmbursement of any payments
made by PEFL on behalf of the Gtate'a employeas, The State shall do nothing
fo prejuddice such rights ahd shall cosperate with PEPL In the recovery of
reimbursamant of any suma,
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ARTICLE X
TERMINATION OR DISSOLUTION

The Btate may withdraw from PEPL at the end of &ny coverage period by glving PEPL
at least 180 dmys written holice of Its desira to withdraw,

PEPL may dedine renawal of the State's partiolpation by giving the State at fesat 160
days wiitten notice of Ha deslve not to renaw, Coveraga mey ha terminated under this
provisian only ef the end ef g goverags peried unlaas ancther date Is mutuaily agreed
fipan,

Uipon withdrawel, temination or dissclution for any reason, the Stete and PEPL sha!
reach an agraement ot the dispesition of all funds, reserves, surplus and clatms.

THE POg JTYPOOL FOR LIABILITY  THE STATE OF SOUTH DAKOTA

- M |

Kristi Noem, Honarable Qaovemnar
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Appendix A

THE PUBLIC ENTITY POOL FOR LIABILITY
Memorandum of Liabllity Coverage
to the Employaes of the State of South Dakota

Daciar ]

Goverage Amount, $1,000,000 par coeumence, aublect (o linitatians set
forth in SDCL oh, 3-22 ahd this Memermandurm.

' Coverage Parlod: From July 4, 2020 through June 30 2029,

8 7/01/2020
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- THE PUBLIC ENTITY POOL FOR LIABILITY

Memorandum of Liability Goverage
10 the Employeas of the State of South Dakota

In oonsidaration of the Contribution etated In the Denlarations and Incorgorating the
provielons of SDOL. ch, 9-22, excapl as altared by tha Paticipation Agree?nnent, gEPL
and the Stala agree as follows:

I. COVERAGE DESCRIPTION

A | LUNI

Except to the extant that caverage is specifically provided under this Memerandum, the
State reserves on hahalf of kself and the empioyess all rights of savaralgn or
governmental knmunity.

8.  DAMAQES COVGRAGE 3

PERL wil E:y demeges, not exaludad hereundar, an behalf of the omp!ojfaa that the
Empfnyea comes legally abligated to pay because of an coourenss, not sxcludad
eralnder.

C.  DEFENSE COVERAGE

PEFL has the right and duty to dafand any claim or sult for demagea nat excluded
harsundet, but .

1. PEPL may, at its discretion, investipate any pocurence and seitla any
claim or sult that may result, and

2. PEPL's right and duly to defend ends afier the Covarage Limitis axhausted
by peyments mada or cbligations assumad by FEPL for ccourrences nat
ekoluded haveundsr, and

3, PEPL has the right and duty, If the law allows for recovsry of Defense
goaty, to apply 1o the Court for Defense cosiz PEPL incured defending the
clalm or suit. Moihing in this ssolien prevemts PEEL or the State from
walving an award of Dafense costs as a condition of setlemant,

Dofeonse costs ara payable in agdiion to tha Coverage Limit,
7 Hod/2020
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D, 0 END UTHORITY L MITATIO

All fiabilly recognized or crealed undsr thia agreemen! it vaid, unleas the Stake
Lepislature appropriates funds and grants expanditura authorily a8 required to
discharge such liahilily, ]

E EXCLUSIONS
This Memorandum doss not extend coverage or apply to any lishiliy:

1. Assumad under contract, except thie exclusion ekall not epply to rental car
confracts sitered into by employsss or to contracta spacifically udded by
andomement harslo;

2. Arleing out of the cwnership, operation, use, malntenancs or antrusiment of
any giroraft owned or cperated by, rented or loaned by or to any emplaysa,
except this exclusion shall not apply to the extant PEPL purchgasu
.Insurance for such purposes; '

3. Due to daclared of undeclared war, riot, a noncelted act of avil
disobedlence and similar oacumences or acts o conditions Incldent thersato.,
Howevar this exolusion toes net apply to Rabilily ersing from actions taken
to protect pataans or propary;

4. Under workers' oompensation, ‘disablity  bensfits, unemployment
compansation or similer laws;

5. For bodily injury 1o an amplayes arising out of and In the course of
emplayment by the Stats;

8, For injury to the spouse, child, parent, brather or sfeter of the amiployse In
6, above, a8 A coneeqUBstos of tha bodily Injury to tat amployas;

7. Arising out of the actual, allaged, or lhreatened dischargs, release or
escaps of pollutants;

8. Resllting from or contribuled fo In sny mannat hy the hazardous propertes
of nuoiaar matetial;

8. For Injurles raauliing from or contributad to In sny manner by the prasance
of ashastos;

Arsing from or contributed to In any manner by abts, &rrors of omleslons i
tha enginesring or design of any publle roadway or public franspertation
projact; :

10
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",

Far back pay and benafits and Bny costs relafing to relnstatement of
8N employas, excapt thie exclusion does not apply to any damages
which may bie awarded to an smployed under eny Tadoerel law oras
result of vialations of an employes’s vights as guarentaad by tha
United States Constitution, through aither Individual or offielal

-eapacity olalma agginst another empfoyes of the Stator

: 12

13
14
15,

16,

17

10
18,

Filed: 12/23/2022 9:08 AM CST Min

For emptayes grievances, actions and awards, Bxcept this exclusion
doss not apply to any damages which may be awarded to an
emplayee under any faderal law or ae a result of violations of an
smiployee’s tights a5 guataniteed by tha United States Constitutian,
through sithar Individusl or offielal capachy claims agalnst snothar
smpioyes or the State,

For fines, penalties, puniliva damsages or exemplary damages;
For fallure to patform, ar breach of, a contraciual obligation:

Arising oul of the providing or the fallure to pravide madioal professians
seivioas by employees of the Unlversity of South Dekota Sohool of
Mudicine, axcapt this exdusion ehall not apply to simployess of the
Univarally of South Dakota School of Medldne to the extant they am
perorming madical research during the sourse of thelr employmant ahd as
approved by the Unlversity of South Dakote School of Medicne, This
exclusion also does not apply 10 employees of tha School of Mualih
Sclences ta the axtent they ere performing spproved madical fesearch
during the counse of thelr employment:

For domages theit are a reault of & dlscretionary act or lask. THis axclusion
doea hot apply if tha damages are the reasult of a min/sterial act or tagiy;

Ta the extent the cceurrance Is oovered by any valld end collectible Hability
insurance, except this exclusion shall not apply to akdlily Insurance of tha
amployee thet prolects the empioysa while driving & Stste-owned, Stafe-
leased, o ermployes-owned or leased vehicla In the sonduct of Stale
business, but the personal vshicle Insurance shafl provide pirimary
aavarage for the ocouence In the evant the emplayes drives  vahlole not
owned of lsased by tha Biale In the conduct of Stafe business;

For darnages measured by contrast, as set forth in SDGL oh. 21-2;
For damage 1o property ownad by the State;

I 10112020
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20. Ardsing out of he ownerahlp, oparation, enginsefing or deslgn of any
alrpart, landing strip or similar facilly. However, this exclusien shall not
apply to slate-owned hangars in the oities of Erookings, Veimiilion, and
Fiawe, South Dakots;

21. For refund of taxea, faes ant Hegoesments:

22. For tlalms where notice was not given by tha clainmnt within 180 days
aftsr the: injury or as required by 80CL, oh. a21;

2. Avalng oul of the employea obtalning remunaration o financlal gain to
which the employee was not legally entitled:; :

B

Arising from ooliacting or attempting to collaat taxes;
25

Atlging frem providing ar attempting to provide erergenty disaster raliaf
services pursuant to SDOL ch. 34484 ‘

26. Arising from, or contributed to In any manner by or thraugh, acts, errors or
- omissions, activities or faciities of tha (&} Boufh Dakota Building Authorly,
s Board of Directore, or ite employees; (b) South Dakola Health end -
Educationa) Facllities Authority, lis Beard of Direatars, or ite emplayess; (o)
Bouth Dakota Solenve and Tachnalogy Authority, its Beard of Directors, or
its employsss (d) Soulh Dakola Gduostional Enhancemert Facilties
Corporation, (& Boatd of Direotors, or ila employess; (a) South Dakota
Ellswarth Davelepment Authorlty, Its Soard of Directors, o i athployees:
and {f) South Dakota Mousing Developmemi Autharly, s Board of
Directora, or e employees;

27, Arsing out of the employes's wilul and wanton misoonduct;

26. Arlsing In any manner from activitles of South Dakota Blate Univeraity 4-}
valuntears. Na South Dakota 4-H voluntest |s conaldered an employee
undar thls Memorandum; or

Te the extent tha acturenoe Is covered by any valld and collectible cyber
limbility or media and Information escurity protaction insurance purohased
by the Stale. )

8). For badily injury ot property damage caused by, resuiting from, or arising
out of the actual or alieged famsrlesion of a virue, bacterium,
mioroorganiarn, or any sommunicable direase that induces or ia capable of
Inducing physlcel distrass, liness or dlsosse, aven If tha dnima agatnat any
empioyee ar the Stala lsslf allsge negligence or other wrongdaing In the
supervising, hiring, employing, tralning or monktoring of others whe may be
Infactsd whh and spread a ‘communicuble discase, tasting for =

10 710172020
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aommunicable disease, faliure to prevent the sproad of a diesase, or fallure
tareport 6 dizease to autheriites., :

Il. COVERAGE AMOUNT

The Coveraga Amount shown In the Declarations s the most SEFL wid pay for
damages for aach ooourrancs, fagardiess of the number of: ‘

A, Employeas Involved;
B. Clalms made or suils brought for damages; or
C. Paraon of orgenizations who sustain damages.

The Coverage Amount shown in tha Declarations shall be reduced by any insurance
that appfiss o an cocermence not excluded hereundat, and the coverage afforded by
this Memorandum ‘shall be excess of and not esndrbute with any suoh insuranas,
Notwithstanding the preceding senienca, this Memorandum ehall he orimary with
respact to lishility insurance of the employea that protacis the BiIployes while driving o
Stala owned or isased vehlcle In tha conduct of state business.

An ooourenive teking place over mors than ane Coverage Period ahall ba deeimed o
have taken place durng the Coverage Perlod in which the occumence firet taok place,
and only that Goverage Perlod's Coverage Amount appfies,

il. DEFINITIONS
T Abvraft - any machine designed to travel through the alr, Including but not

ﬁmitsd to airplanes, dirighles, hot alr balloons, heficopters, hang gliders, and
rones, ; :

2 Bodly injury - Ijury; slckness of tissase sustained by & person, Ingluding desath
resulting therafrom, '

3, Defense cosls - fees and axpenses generated by and related 1o the adjusiment,
investigation, defenee or (itigation of & claim, including attorney's fees, court
coslg, and Intereat an Judgmiants befora they are pald. Defenss coats shall ot
include the salarias and overhend of empioyees of the Stale, excapt ae may be
provided far undar contract with the Attarney Geners), :

4 Employes - all current and former amployses and slected and appointsd
officiale of tha Stale whether dlaselfied, unslassflad, licensed or ceriifies,
peimanant or tempaotery, whether compensated or nol, vonduoting Stata
business, The term includes amployees of all branches of govemmant
Including tha judicial and leglslative kranches mnd employaes of cohalitutional,
statutery and exscutive ordar hoards, cammissions, and offices. The term does
not nclude independent contractors. .
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Medical profassionsi services - the furnishing of:

a.  Medioal, surgleal, psychiatrio, dantal, nuraing or other haalth care services,
Inciuding the furslshing of food ar beverages in conneation therewith; or

b. Drugs or madicsi, dental or aurglcal supplies or appliances.

Ministerial uct o task - an act o task that Involves chediencs 10 Instructions,
but dernande no speoial disoretion, judgment or ekil,

Nuclear material - Sourca material, spacial muclear material or byprodtict
ma::;uoal, all as defined In the Atomlo Energy Act of 1954 or ANy law amandetary
ereto,

Occurmence - an actldent, act, error, pmisalon or syent, during the Goverage
Period, which reaulte in damages and arises within the saopa of the amplovea’s
dutles tor the Sfafs. An injury arising out of comtiuous orrepasted exposure to
substantlally the same gsneral conditions is coneidered as arislng out of ona
oapurrence and will aanstitute only one ooourrence for coverage pumpcees,

PEPL. - the Public Entity Puol for Linbility eatabllshad by SDCL ch. 3-22,
Polltutants - any soli, lquld, gaseous or thermal irdtent ot contaminant, .
State  tha State of Saulh Dakota.
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THE PUBLIC ENTITY POOL FOR LIABILITY
MEMORANDUM OF LIABILITY COVERAGE
TO THE EMPLOYEES OF BOUTH DAKOTA

Endorsament No., 1

Privataly-Cwnud Vehiclas Oparated by Employees of the Stata of South Dakota
while on Official Duty During Perlods of Stats Disaster Dotiarations hy the
. Govarnory

Effeclive Date of Endorsement; July 1, 2020
Issua Date of Endoraament; July 1, 2020
Eaoflon IV, Bpedial Coverage Extenalon, i amendad as follows:

With respact lo employecs of the Stats of South Dakota who must uss thelr
privately-owned vehigles to travel on officls! business. to conduct disastar rallef-
related work durlng periods of time when fhere has bsen & State Disaster
Declaration by the Gavernor, coverage s provided by ihis Memorandum and
shall be @ comblned singls limit of lablilty of $1,000,000 to Include coverage for
bodlly injury and property damage. This ehell fnchude tamags {o the employes's
vehiols (esllision and comprahensive ooveraga) when In use uider the conditions
set fori in thls endorsement,

This extersion shall only apply lo smployess of the Siate of South Dakota if all of
the fallowitg vonditlons have bean met:

1. The simployee must drive to & worketation that is located in & oity, town ar
rurat tocation that Is not their narms! place of work,

2. Tha director of Flest and Travel or the ditector's dealgnaiad agant has
certified that e state-owned fleet vohidla is not available during the perlod .
of time of regulred usa. -

3. The emrlnyea is on officlal business conducting work assaciated with a
State Disaster Declaration by the Bovernor,

¢ ENTJY,FOOL FOR LIABILUTY  THE STATE OF SOUTH DAKOTA

By:
Kristl Noem, Honorable Govemor
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Preliminary Statement

Appellees Cole and Sims will refer to the Defendant
Appellees, individually, by their surnames, and collectively as
“Defendant Lawyers.” Appellees will refer to Appellants,
individually, as “Doug Barr” or “Dawn Barr,” and collectively as

“Plaintiffs.”

Cole and Sims will refer to the Settled Record on Appeal
as “SR”, followed by the page number(s) assigned by the
Minnehaha County Clerk of Courts. Cole and Sims will refer to
the hearing transcript as “HT:,” followed by the page
number(s). They will refer to Exhibits as “Ex.,” followed by the
applicable Exhibit number. They will refer to materials in the
Appellants” Brief by “Appellants” Br.” followed by the page

number(s).
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Jurisdictional Statement

Cole and Sims agree with Appellants that the Court has
jurisdiction to consider this appeal. This 1s an appeal from a
final judgment dated February 6, 2023. (SR 1288-1289.) Notice
of Entry of Judgment was served February 7, 2023. (SR 1290-
1296.) Plaintiffs filed their Notice of Appeal on February 13,
2023. (SR 1297-1302.) The Court has jurisdiction of this appeal

pursuant to SDCL § 15-26A-3(1).

Statement of Issues

To sue a lawyer for failing to assert a claim, a plaintiff
must show the unasserted claim would have been
successful. The PEPL Fund covers state employees for
accidents arising within the scope of employment. If the
state employee is outside the scope of their duties at the
time of the accident, then is the defendant attorney
entitled to summary judgment on failing to bring a claim
against the PEPL Fund?

The circuit court ruled that if there was no PEPL Fund
coverage, then there is no legal malpractice for failing to assert
a claim against the PEPL Fund.

Haberer v. Rice, 511 N.W.2d 279 (S.D. 1994).
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S.D. Publ Entity Pool for Liab. v. Winger, 1997 S.D. 77, 566

N.W.2d 125.
If an employee departs from their duties for personal
reasons, and not to serve the employer, then they are
outside the scope of employment. Hughes was a law clerk,
stationed in Yankton and living in Vermillion. At the time
of the accident, Hughes had finished clerking a hearing in
Parker, and was driving to a personal holiday party in

Sioux Falls. Was Hughes within the scope of employment
at the time of the accident?

The circuit court ruled that Hughes was outside the scope
of employment, and therefore there was no PEPL Fund
coverage.

Terveen v. S.D. Dept. of Transp., 2015 S.D. 10, 861 N.W.2d 775.
S.D. Publ Entity Pool for Liab. v. Winger, 1997 S.D. 77, 566

N.W.2d 125.

Statement of the Case

This 1s a legal malpractice case. In the underlying
Iitigation, the Defendant L.awyers represented Plaintiffs in a
personal Injury action arising from a car accident. After settling

the case, Plaintiffs sued the Defendant Lawyers for failing to
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Increase the available insurance coverage by timely asserting a
claim against the Public Entity Pool for Liability! (the “PEPL
Fund”). The Defendant Lawyers responded that the PEPL
Fund did not provide coverage because the defendant driver
was not within the scope of his state employment, and

therefore, there was no claim to assert.

The parties brought cross-motions for summary judgment,
which were heard by the Second Judicial Circuit Court,
Minnehaha County, the HHonorable John Brown (Ret.)
presiding, on January 26, 2023. The circuit court concluded
that the defendant driver was outside the scope of employment:
therefore, the PEPL fund did not provide coverage for the
accident. The court granted the Defendant Lawyers summary

judgment.

1 The PEPL Fund is a self-funded pool of state government that provides
indemnity protection for individual state employees.
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The circuit court entered an ORDER GRANTING
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT AND DENYING
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT and a JUDGMENT
DISMISSING CLAIMS AGAINST ALL DEFENDANTS WITH PREJUDICE
on February 6, 2023 (SR 1286-1289). This is an appeal from

that summary judgment.

Statement of the Facts
1. THE UNDERLYING ACCIDENT

In January of 2017, attorney Greg Brewers called Jeff
Cole to ask whether Cole and his partner, Bill Sims, would help
Brewers represent his best friend 1n a car accident case.
(SR 0177, Ex. A, Cole’s Responses to Plaintiffs’ First Discovery
Requests at 7, Rog 14.) Brewers' friend, Doug Barr, had been
injured in an auto accident on December 21, 2016 (the
“Accident”). (SR 0127-0140, Ex. 42, Accident Report.) The
Accident was caused by Stuart Hughes. Hughes failed to yield
and pulled out in front of Doug on a highway. /d.
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At the time of the Accident, Hughes was a law clerk for
the First Judicial Circuit. (SR 0169, Ex. 100, Hughes's Answers
to Barrs’ First Interrogatories and Requests for Production,
Interrogatory No. 11.) He lived in Vermillion, and his duty
station was Yankton. (SR 0180, Ex. B, Plaintiff's Responses to
Defendants’ First Requests for Admission, Requests 4 & 5.)
That morning, Hughes drove from Vermillion to the Turner
County Courthouse in Parker to attend a hearing. (SR 0170,
Ex. 100, Hughes's Answers to Barrs’ First Interrogatories and
Requests for Production, Interrogatory No. 34.) After the
hearing, Hughes left Parker, and “began the trip to Sioux Falls
to visit family for a holiday dinner.” (SR 0169, Ex. 100,
Hughes's Answers to Barrs’ First Interrogatories and Requests

for Production, Interrogatory No. 11.)

2. THE INITIAL REVIEW OF HUGHES’S TRIP TO SIOUX FALLS.

Early in the representation, Brewers told Cole and Sims

that Hughes was a law clerk for the First Circuit. Cole and
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Sims reviewed the accident report and found that the Accident
was not in the IMirst Circuit. The Accident was in Tea.

(SR 0127-0140, Ex. 42, Accident Report.) Tea is in the Second
Circuit. (SR 0184, Ex. C, Circuit Court Map.) First Circuit law
clerks are stationed in either Yankton or Mitchell. (SR 0186,
Ex. D, Kim Allison Deposition at 8:16-20.) The accident report
also said that Hughes lived in Vermillion. A law clerk who hived
in Vermillion would presumably be stationed in Yankton. The
Accident occurred around 5:30 p.m., after the workday was
over. And, from Parker, Tea is in the opposite direction of
Yankton. Tea 1s also not on the route from Parker to
Vermillion. Therefore, Defendant Attorneys concluded that the
Accident did not occur 1n the scope of Hughes's work for the
State. (SR 0194-0196, Ex. E, Jeff Cole Deposition at 11:20-13:5;
and SR 0199-0200, Ex. F, Willlam Sims Deposition at 21:23-

22:17))
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3. LATER DiscoOVERY ON HUGHES’S TRIP TO SiouX FALLS.

On September 5, 2017, Hughes told Sims that, at the time
of the accident, he was driving from a hearing in Parker back to
his duty station in Yankton, and that workers compensation
had paid his medical bills. (SR 0522, Ex. 23, William Sims
Deposition, 28:5-12.) While that was inconsistent with the
accident report, the Defendant Attorneys immediately served
discovery requests on those subjects. (See SR 0168-0171, Ex.
100, Defendant’'s Answers to Plaintiffs’ Interrogatories and

Responses to Request for Production of Documents (First Set).)

Under oath, Hughes confirmed that, after the hearing in
Parker, he “began the trip to Sioux Falls to visit family for a
holiday dinner.” (SR 0169, Ex. 100, Hughes's Answers to Barrs’
First Interrogatories and Requests for Production,
Interrogatory No. 11.) Hughes's parents were hosting a holiday
dinner because Hughes’s “older brother and his wife were 1n

town.” (SR 0174, Ex. 101, Stuart Hughes Deposition at 15:3-10;
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See also SR 0217, Ex. I, John Hughes Deposition at 6:12-20.)
The Accident occurred while Hughes was on his way to that

family holiday dinner.

Under oath, Hughes denied making a workers
compensation claim. (SR 1242, Ex. K, Excerpts from Stuart
Hughes Deposition, 36:7-9.) Instead, he responded that
Nationwide and Dakotacare insurance had paid his medical
bills. (SR 0170a2, Ex. 100, Hughes’ Answers to Barr's 1st

Interrogs & RFP at 13.)

After this legal malpractice suit was commenced, records
from the State of South Dakota revealed that Hughes originally
told Kim Allison, the First Circuit Court Administrator, that

the Accident happened when he was on his way back from

2 Defendant Lawyers realized that the page referenced in their Statement
of Undisputed Material Facts (SR 1228) was inadvertently omitted from
the exhibit compiled (Ex. 100) and attached to the Declaration of Jeffrey
. Hurd. The Parties have filed a Stipulation to supplement the Settled
Record and have marked the omitted page as “SR 170a”.
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Parker. (SR 0872, Ex. AA, Kim Allison Deposition, 22:4-10.)
Because he merely said that “he was on his way back from
Parker,” Allison “assumed it was directly.” (SR 0873, Ex. AA,
Kim Allison Deposition, 23:12-20.) Based on Hughes's
statements, Allison told the HR office 1n Pierre that he was

injured while returning home to Vermillion from Parker.

(SR 0872, Ex. AA, Kim Allison Deposition, 22:7-14.)

After Allison received the accident report showing the
Accident occurred in Lincoln County, she questioned Hughes’s
story. At that point, he admitted that he had actually been
driving from Parker to Sioux Falls. (SR 0871-0873, Ex. AA, Kim
Allison Deposition, 21:24-23:20.) Allison confirmed that no one
acting on behalf of the First Judicial Circuit asked Hughes to
drive to Sioux Falls. (SR 0182, Ex. B, Plaintiffs’ Responses to
Defendants’ First Request for Admissions at p. 4, RFA No. 15.)
Allison confirmed that there was nothing about Hughes's

employment with the UJS that would have compelled him to
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drive to Sioux Falls. (SR 0190, Ex. D, Kim Allison Deposition at
44:14-17.) Hughes's trip to Sioux Falls was on his own time and

had nothing to do with his duties and responsibilities for the

UJS. (SR 0191, Ex. D, Kim Allison Deposition at 53:4-9.)

Argument

Plaintiffs’ theory is that the PEPL Fund provided
coverage for the accident. They claim that Defendant Attorneys
did not figure out coverage existed before the 180-day notice

period expired, so they neghgently failed to give notice.

But Plaintiffs build their appeal upon the wrong legal
standard for legal malpractice. Plaintiffs assert that “[t]his
decision will turn on what a ‘viable’ claim means when the
client walks into the attorney’s office.” (Appellants’ Br., p. 15.)

Plaintiffs cite no authority for that proposition; ? and it is not

3 Because they fail to cite authority, they have waived that argument.
Steele v. Bonner, 2010 S.D. 37, 35, 782 N.W.2d 379, 386 (“As has been
stated many times by this Court, Bonner's failure to cite authority is
fatal.”).
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the law. The law requires Plaintiffs to demonstrate that their

claim against the PEPL. Fund would have been successful.

The circuit court concluded that the PEPL Fund did not
provide coverage for the Accident because Hughes deviated
from his employment in taking a personal holiday trip to Sioux
Falls. (ITT: 35:6-10.) And the undisputed facts show that
decision 1s correct. There was no claim against the PEPL Fund

because Hughes was outside the scope of his employment.

1. STANDARD OF REVIEW

The Court reviews the circuit court’s entry of summary
judgment de novo. Wyman v. Bruckner, 2018 S.D. 17, 9 9, 908
N.W.2d 170, 174. This Court decides “only whether genuine
1ssues of material fact exist and whether the law was correctly
applied.” Hahne v. Burr, 2005 S.D. 108, 9 6, 705 N.W.2d 867,
870-71. “If any legal basis exists to support the trial court's

ruling, [this Court] will affirm.” 7d.
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Summary judgment 1s not “an extreme remedy.” SDCL
§ 15-6-56 1s a statute like any other. It applies or it does not;
and 1t applies in this case. “Entry of summary judgment is
mandated against a party who fails to make a showing
sufficient to establish the existence of an element essential to
that party's case, and on which that party will bear the burden
of proof at trial.” Veblen Dist. v. Multi-Cmty. Co-op. Dairy,
2012 S.D. 26, 9 7, 813 N.W.2d 161, 164 (quoting One Star v.
Sisters of St. Francis, Denver, Colo., 2008 S.D. 55, 9 9, 752

N.W.2d 668, 674).

2. PLAINTIFFS MUST sHoOw THAT THE PEPL FUND PROVIDED
COVERAGE FOR THE ACCIDENT.

The elements in a legal malpractice case are:

1. the existence of an attorney-client
relationship giving rise to a duty:;

2. that the attorney, either by an act or a
failure to act, violated or breached that duty:

3. that the attorney’s breach of duty
proximately caused injury to the client: and
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4. that the client sustained actual injury, loss
or damage.

Haberer v. Rice, 511 N.W.2d 279, 284 (S.D. 1994). The third
element, proximate cause, requires “but for” causation: and
that requires a plaintiff to prove that the underlying case would
have been successful. “In other words, the plaintiff must show
that ‘but for’ the neghgence of the lawyer, the client’s cause of
action or defense against a claim in the underlying action
would have been successful.” /d. (quoting D. Meiselman,
ATTORNEY MALPRACTICE: LAW AND PROCEDURE, § 3°1, p. 40

(1980)).

A. To establish causation, Plaintiffs must prove
the case-within-the-case.

Because a legal malpractice case requires the plaintiff to
show “that but for his attorney’s negligence he would have been
successful in the original litigation [,] . . . ‘[t]he client seeking
recovery from his attorney is faced with the difficult task of

proving two cases within a single proceeding.”” Haberer, 511
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N.W.2d at 285 (quoting Basic Food Industries, Inc. v. Grant,
310 N.W.2d. 26, 29 (Mich. App. 1981)). That imposes three
additional elements on a legal malpractice plaintiff. In addition
to proving the usual elements of negligence, the plamntiff in a

legal malpractice case must prove:

“1) that the underlying claim was valid,

2) that it would have resulted in a favorable judgment

had it not been for the attorney’s error, and

3) the amount of the judgment and that the judgment was
collectible.”
Haberer, 511 N.W.2d at 285 (citing D. Meiselman, Attorney

Malpractice: Law and Procedure, § 35, pp.39-10 (1980)).

To meet that burden, the plaintiff must typically try the
underlying case to a successful conclusion. Haberer, 511
N.W.2d at 285 (“The manner in which the plaintiff can

establish what should have transpired 1n the underlying action
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is to recreate, i.e. litigate, an action which was never tried.”)
The point is to show what would have actually happened had
the case been litigated as the plaintiff alleges it should have
been litigated.

This procedure of recreating the underlying

action 1s known as a suit within a suit, a trial

within a trial, an action within an action, a

case within a case, to name but a few of the

designations. The objective 1s to establish what

the result would have been had the case been
filed.

{d “This procedure amounts to trying two separate and distinct
lawsuits.” /d And that “is the accepted and traditional means
of resolving the issues 1nvolved in the underlying proceedings

in a legal malpractice action.” /d.

B. There is no “loss of chance” doctrine for
legal malpractice.

Plaintiffs ignore the proper legal standard. Instead, but
without expressly saying so, they seem to propose that the

Court adopt a “loss of chance” doctrine for legal malpractice
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claims.4 Plaintiffs build their argument by extracting a word
from FKobinson-Fodoll v. Harmelink, Fox & Ravnsborg Law
Office, 2020 S.D. 5, 9 47, 939 N.W.2d 32, 48, and then defining
it with Black’s Law Dictionary, rather than defining it by
applying the decisions of this Court. In discussing the
continuing tort doctrine, the KRobinson-Podoll Court said,

Similarly, Robinson-Podoll will be required to
show that she had a viable claim for damages
in the personal injury action, a viable claim for
legal malpractice against Howey-Fox involving
the missed personal injury statute of
hmitations, and a viable claim for legal
malpractice against Howey-Fox in failing to
disclose the 1nitial claim of malpractice to
Robinson-Podoll during the ongoing
representation.

Robinson-Podoll v. Harmelink, Fox & Ravnsborg Law Office,
2020 S.D. 5, 9 47, 939 N.W.2d 32, 48. Then, Plaintiffs define

“viable” by Black’s L.aw Dictionary, while ignoring this Court’s

4 ]t should also be noted that Plaintiffs did not assert a “loss of chance”
argument in the circuit court. “Arguments not raised at the trial level are
deemed waived on appeal.” State v. Hi Ta Lar, 2018 S.D. 18, 908 N.W .2d
181, 187, n. 5, ating Supreme Pork, Inc. v. Mastor Blaster, fnc., 2009 S.D.
20, 912n.5, 764 N.W.2d 474, 480 n. 5.
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holdings in Haberer, 511 N.W.2d at 284, and Tavior Oil Co. v.

Weisensee, 334 N.W.2d 27, 29 (S.D. 1983).

First, Haberer and Taylor Oil make clear that Plaintiffs
are using the wrong legal standard. Haberer, 511 N.W.2d at
284 (“the plaintiff must show that ‘but for’ the negligence of the
lawyer, the clhient's cause of action or defense against a claim in
the underlying action would have been successful.”); Taylor Oil
Co., 334 N.W.2d at 29 (“A client suing his attorney for
malpractice not only must prove that his claaim was valid and
would have resulted in a judgment in his favor, but also that
sald judgment would have been collectible in some amount, for

therein lies the measure of his damages.”).

Second, Courts that have been presented with a “loss of
chance” argument “have rejected i1t as speculative, as
inconsistent with the case-within-a-case methodology, and as
contrary to public policy.” Ronald E. Mallen, 4 LEGAL

MALPRACTICE § 33:31 (2023 ed.). Such a standard would be
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utterly unworkable in practice. As Mallen noted, clients would
urge that even the worst case has some value. Id Therefore,
the “potential exposure to the legal profession would be
Immense since even a claim likely to lose 95 percent of the time
could have some theoretical value.” /d. One can see the
consequences of adopting such a standard. It would abrogate
the long-standing “case within a case” standard because
plaintiffs could concede that the case would never win at trial—
1t would merely need to possess some nuisance or extortionary
value. It would force lawyers to press every absurd claim or
proposition to avoid a malpractice claim. And there 1s no logical
reason it would be limited to claims. Lawyers facing such a
standard would be forced to raise every conceivable objection,

motion, and issue on appeal.

The Court should not accept Plaintiffs’ invitation to
change the Haberer standard to a “loss of chance” or “any

concelvable value” standard.
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3. PLAINTIFFS’ cLAIM FAILS BECAUSE THE PEPL FUND DID NOT
PROVIDE COVERAGE FOR THIS ACCIDENT.

A. The PEPL Fund covers only accidents that
occur within the course and scope of
Hughes’s employment for the State.

PEPL Fund coverage 1s set out in an agreement between
PEPL and State of South Dakota. That agreement limits
coverage to acts within the course and scope of an employee’s

duties for the State.

i) The Memorandum of Coverage defines the
scope of PEPL Fund coverage.

The PEPL Fund provides liability coverage for state
employees “as provided for within the coverage document
issued by PEPL.” SDCL § 3-22-1. The “coverage document
issued by PEPL” 1s the Participation Agreement Between the
Public Entity Pool for Liability and the State of South Dakota
(SR 0142, Ex. 46, PEPL Fund Participation Agreement and
Memorandum (“This Agreement sets forth the terms and
conditions applicable to the tort hability coverage program
offered by PEPL to employees of the Statel.]”.))
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The Participation Agreement at issue 1s the 2016
Agreement. (SR 0209, Ex. H, Craig Ambach Deposition at
21:23-22:6.) The Memorandum of Coverage that is attached to
the Participation Agreement sets out the scope and lmit of
coverage. (SR 0143, Ex. 46, PEPL Fund Participation
Agreement and Memorandum (“The scope and limits of
coverage shall be as set forth in the Memorandum of Coverage

attached hereto and incorporated herein as Appendix A.”).)

ii) The Memorandum of Coverage limits PEPL
Fund coverage to those acts arising within
the course and scope of the employee’s work
for the State.

The PEPL Fund covers damages that a covered employee
“becomes legally obligated to pay because of an occurrence.” (SR
0148, Ex. 46, PEPL Fund Participation Agreement and
Memorandum (emphasis in original).) An “occurrence” is “an
accident, act, error, omission or event, during the Coverage

Period, which results in damages and arises within the scope of

the emplovee's duties for the State.” (SR 0153, Ex. 46, PEPL
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Fund Participation Agreement and Memorandum: SR 0211-
0213, Ex. H, Craig Ambach Deposition at 24:23-25:11; 26:2-7.)
See also, S.D. Publ. Entity Pool for Liab. V. Winger, 1997 S.D.
77. 9 2, 566 N.W.2d 125, 126 (The PEPL Fund provides
coverage for employees “In the scope of employment and while

acting on behalf of or in the interest of their employers.”).

B. Hughes was not within the course and scope
of employment at the time of the Accident
because an employee is within the scope of
employment only when intending to carry out
the employer’s purposes, and Hughes was
driving on a personal trip to a family, holiday
dinner.

The undisputed fact that Hughes was serving his personal
purposes at the time of the accident 1s dispositive of scope of
employment in this case. In South Dakota, the test for course
and scope of employment 1s whether the employee 1s acting for
the employer’s purposes or acting for the employee’s own

(111

purposes. The Court must determine “whether the purpose of

the act was to serve the principal.” Tammen v. Tronvold, 2021
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S.D. 56, 9 19, 965 N.W.2d 161, 169. “An act 1s within the scope
of a servant’s employment where it 1s reasonably necessary or
appropriate to accomplish the purpose of his employment and
intended for that purposel.]” Winger, 1997 S.D. 77 at 9 9, 566
N.W.2d at 128 (citations omitted) (emphasis added). Hughes's
trip to Sioux Falls was not reasonably necessary or appropriate
to accomplish the purpose of his UJS employment. And, it 1s
completely undisputed that there was nothing about the trip to
Sioux Falls that was intended for purposes of his UJS

employment.

Employees are outside the scope of their jobs “when they
substantially deviate from the course of employment.” Winger,
1997 S.D. 77 at 4 10, 566 N.W.2d at 128. And, a substantial
deviation occurs “when employees abandon the work purpose 1n

»2

furtherance of a personal motive or ‘frolic.” /d There was no
work purpose for Hughes's drive to Sioux Falls. No one from

the UJS asked him to drive to Sioux Falls. There was nothing
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about Hughes’'s employment that would have compelled him to

drive to Sioux Falls. Hughes's purpose was wholly personal.

In a very similar case, this Court discussed these rules in
Terveen v. S. Dakota Dep't of Transp., 2015 S.D. 10, 861
N.W.2d 775. “Terveen was on a business trip from Belle
Fourche to Yankton, South Dakota. On the return trip, Terveen
was Injured 1n a car accident outside Belle Fourche while
driving on a dead-end road just off the hichway.” /d at 4 1, 861
N.W.2d at 777. At the time of the accident, Terveen was about
one-half mile away from the highway on Prairie Hills Road. /d.
at 4 3, 861 N.W.2d at 777. Terveen argued that the accident
arose out of his employment because he was injured on his way
back from a work-related trip to Yankton. /d at 9 10, 861

N.W.2d at 779. This Court rejected that argument.

The Terveen Court agreed that he was on a business trip,
but the 1ssue was why he was on that particular road at that

particular time.
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Terveen was not engaging in work-related
travel at the time of the accident. Even while
acknowledging that Terveen’s employment
caused him to travel from Yankton to Belle
Fourche, Terveen's employment did not compel
him to travel down Prairie Hills Road. Terveen
responds by arguing that he would not have
been 1n a position to go down Prairie Hills
Road if he were not coming back from Yankton
on work-related travel. While Terveen’s
employment exposes him to the risk of a car
accident, his employment did not expose him
to the risk of injury on Prairie Hills Road.

Id at § 11, 861 N.W.2d at 779 (emphasis in original). The exact
same conclusion applhes to this case. Hughes's employment may
have exposed him to the risk of an accident between Vermillion
and Parker, but 1t did not expose him to the risk of an accident

in Lincoln County near Tea.

And we know that the PEPL Fund would have denied
coverage, because the PEPL Fund’s executive director was
asked about it. If Defendant Attorneys had tried to make a

claim for PEPL coverage, the PEPL Fund would have declined
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coverage; and it would have filed a declaratory judgment
action.
If it was determined that he deviated from his
home station, it wasn't approved, there was no
work-related reason for the deviation, and it
was solely personal, I would visit with general
counsel and contend there 1s no secondary

coverage, and probably file for a dec action
with those facts.

(SR 0214, Ex. H, Craig Ambach Deposition at 37:13-19.) The
facts Mr. Ambach said would cause him to bring a declaratory

judgment action are the undisputed facts of the accident.

C. Plaintiffs attempt to create a factual dispute
using proof contrary to admitted fact.

The truth of the material facts 1s undisputed. But because
Hughes originally told Kim Allison and South Dakota Workers
Compensation that he was returning home to Vermillion at the
time of the accident, South Dakota’s internal files both repeat
and act upon what everyone now knows was false information.

Plaintiffs use those false records to try to create factual
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disputes. But evidence suggesting admittedly false information

does not create a “genuine” dispute of fact.

The 1ssue of genuineness tests the weight of the non-
movant’s evidence. Not all factual disputes are genuine. A
dispute 1s genuine if “a reasonable jury could return a verdict
for the nonmoving party.” Weitzel v. Sioux Valley Heart
Partners, 2006 S.D. 45, § 17, 714 N.W.2d 884, 891 (citations
omitted). Plaintiff “must do more than simply show that there
18 some metaphysical doubt as to the material facts.”
Matsushita Flec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574, 586-7 (U.S. 1986). Rather, Plaintiffs must “establish
significant probative evidence to prevent summary judgment.”
Great West Cas. Co. v. Travelers Indem. Co., 925 F. Supp.
1455, 1462 (D.S.D. 1996) aff'd 111 F.3d 135 (8th Cir. 1997).
There must be “specific facts showing that there 1s a genuine

1ssue for trial.” Matsushita Flec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 586-7 (U.S. 1986) (citations omitted)
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(emphasis in original). “Where the record taken as a whole
could not lead a rational trier of fact to find for the nonmoving
party, there 1s no ‘genuine issue for trial.” Matsushita Flec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-7 (U.S.

1986).

Because Hughes told Kim Allison that he was returning
home to Vermillion at that time of the accident, she repeated
that falsehood to the HR office in Pierre. (SR 0872, Ex. AA, Kim
Allison Deposition, 22:7-14.) Hughes’ First Report of Injury to
workers compensation said that he was “[r]eturning home from
work at the Parker courthouse” when the accident occurred.
(SR 0726, Ex. 27, Lynn Job Deposition, 16:2-11; See also SR
0436, Ex. 19, Email Correspondence.) When South Dakota
Workers Compensation specifically asked, Allison responded,
“Stuart’s duty station 1s in Yankton but he resides in
Vermillion. He was going home to Vermillion from Parker

which was where he was required to be that day for court by
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Judge Gering.” (SR 0436, Ex. 19, Email Correspondence.) In
making the compensability determination, the only information
Workers Compensation was provided were the statements from
Allison and Hughes. (SR 0735-0736, Ex. 27, Lynn Job
Deposition, 25:24-26:4.) But all of that is false, and all parties

know 1t to be false.

Hughes subsequently admitted to Allison that he was
actually going to Sioux Falls when he caused the accident. (SR
0871-0873, Ex. AA, Kim Allison Deposition, 21:24-23:20.) He
then testified in his deposition and in his interrogatory answers
that he was going “to Sioux Falls to visit family for a hohiday
dinner.” (SR 0169, Ex. 100, Hughes's Answers to Barrs' First
Interrogatories and Requests for Production, Interrogatory No.

11; SR 0173, Ex. 101, Stuart Hughes Deposition, 14:24-15:2.)

The material facts are not in dispute. Hughes left work in
Parker to attend a family holiday dinner in Sioux Falls. The

First Circuit did not ask him to go to Sioux Falls, it had no
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reason for him to go to Sioux Falls, and he had no business
purpose for going to Sioux Falls. All of that 1s undisputed. One
cannot create a material dispute of fact using admittedly false

information.

Conclusion

Law clerks who drive to attend family functions or private
parties outside of their circuit are not serving the UJS. They
are outside the scope of their duties, and the PEPL Fund does
not provide coverage for their auto accidents. Plaintiffs cannot

meet the elements of a legal malpractice claim because a claim

against the PEPL Fund would fail.

The Court should affirm the circuit court’s grant of

summary judgment in favor of the Defendant Attorneys.

Request for Oral Argument

Appellees respectfully request that the Court grant them

oral argument on the issues presented in the appeal.
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INTRODUCTION

The Appellees ask this Court to apply their version of the facts to affirm the
Trial Court’s grant of summary judgment. Instead, this Court should reverse the
Trial Court because—when applying the correct summary judgment standard—
the facts show no substantial deviation occurred as a matter of law and material
questions of fact remain. The material facts include whether Stuart Hughes
traveling three miles north of Parker and towards I-29 was foreseeable when he
drove away from the courthouse in Parker, and whether Stuart Hughes had the
implied consent of the State (UJS) to do so.

In addition to facts that should be left to a jury, the Barrs believe the
recent decision in Robinson-Podoll provides the correct legal standard for a legal
malpractice case—the plaintiff is required to show “a viable claim for damages” in

the underlying case.

1. No substantial deviation occurred.

The only way this Court can find a substantial deviation is if this Court
makes inferences from the facts that are in a light most favorable to the
Appellees’ version of events. When applying the correct summary judgment
standard—that all inferences of fact are viewed in the light most favorable to the
Barrs—the facts show that no substantial deviation occurred.

The Appellees need this Court to accept their facts that rely on cherry-
picked lines from Ms. Allison’s deposition. The Barrs accept that Ms. Allison may

have provided testimony that helps some of Appellees’ arguments, but the



Appellees ignore the testimony that discredits that a substantial deviation
occurred:

1. The Unified Judicial System (UJS) allows law clerks to drive their own
vehicles a shorter distance to attend hearings, they do not have to
travel to and from their assigned duty station. (SR 752.)

2. As alaw clerk, there is an expectation by the UJS that the law clerk will
drive to different hearings. (SR 751.)

3. The UJS expects that a law clerk will travel a lot during trials in the
Circuit. (SR 754.)

4. Law clerks must drive to any county where a Judge requests them to go
within the First Circuit, which could be any county in the First Circuit.
(SR 753-754.)

5. The UJS has no policy about where a law clerk stays after a hearing;
they are free to stay where they please. (SR 758.)

6. If alaw clerk left a hearing in Parker, and then drove to Sioux Falls
instead of the Yankton duty station, the UJS would pay the mileage as
if the law clerk drove to Yankton. (SR 758.)

7. The UJS allows law clerks to take any route to their duty station or
home—the UJS does not require a certain path from a courthouse to
their duty station. (SR 766.)

8. The UJS allows law clerks to travel via Interstate instead of Highway 19
to return from a hearing in Parker. (SR 766.)

9. It made no difference to the UJS whether Stuart Hughes was driving to
his home or Sioux Falls—the UJS would reimburse him for his mileage

either way. (SR 769.)



10. Ms. Allison agreed that one of the routes Stuart Hughes could travel
back from Parker is to go to Interstate 29 and head south. (SR 772.)

11. During the interview process to be a law clerk, the UJS informs
prospective law clerks that traveling to hearings is an expectation of a
law clerk. (SR 773.)

12. The UJS would anticipate that Stuart Hughes would be traveling in
Lincoln County because it would fit a path of taking “the interstate
home from Parker to Vermillion.” (SR 775.)

13. The UJS reimburses law clerks because traveling is in the course of
their duties. (SR 785.)

14. The UJS looks at mileage from where the person stayed the night or is
going to stay the night—it does not always have to be to the law clerk’s
home. (SR 787.)

15. Ms. Allison believes that Stuart Hughes actually lived in Sioux Falls at
some point during his clerkship, but is unsure of when that living
arrangement began. (SR 788.)

16. There is no UJS policy that prohibits reimbursement for travel if a law
clerk drives from Parker County to Lincoln County. (SR 790.)

Ms. Allison’s testimony—viewed in a light most favorable to the Barrs’
case—reveals that Stuart Hughes was allowed to drive to Sioux Falls under UJS
policies, that the UJS bases its payment on where a clerk stays (not always his
homeplace or duty station), a route traveling on I-29 is a route allowed by the law
clerk or judge to travel from Parker to Vermillion, and traveling is an expectation

and duty of alaw clerk.



When applying their analysis of their version of the facts, the Appellees
also failed to provide this Court a full picture of the law on the scope of
employment issue. Specifically, although Winger is cited in both briefs, neither
Appellee brief includes the following legal standards that this Court applies to the
scope of employment question:

Most critical to deciding coverage here is the question
whether Winger was acting within the scope of
employment at the time the accident occurred. An act
“is within the scope of a servant's employment where
it is reasonably necessary or appropriate to
accomplish the purpose of his employment, and
intended for that purpose, although in excess
of the powers actually conferred on the
servant by the master.” Alberts, 80 S.D. at 307,
123 N.W.2d at 98. Considerations of time, place,
and circumstance assist our evaluation. Krier
v. Dick's Linoleum Shop, 78 8.D. 116, 119, g8 N.W.2d
486, 487 (1959). Employees perform within the scope
of employment even when they act with only
implied authority. Howell v. Cardinal Industries
Inc., 497 N.W.2d 709, 711—-12 (S.D.1993). Such
authority exists if an act is implicitly directed
by an employer, or is of the same general
nature of what is empowered, or is incident to
conduct authorized. Deuchar, 410 N.W.2d at 180.
If employers decline to specify the manner in which
their employees must perform, employees may use
“usual or suitable means” to accomplish their
tasks. Wollman v. Gross, 484 F.Supp. 598, 602
(D.S.D.1980)(citing Alberts, 80 S.D. at 308, 123
N.W.2d at 9q), aff'd 637 F.2d 544 (8thCir.1980).

South Dakota Public Entity Pool for Liability v. Winger, 1997 S.D. 77, Y9, 566
N.W.2d 125, 128 (emphasis added).

At the summary judgment stage, after a review of Ms. Allison’s deposition
in a light most favorable to the Barrs’ case, it is apparent that Stuart Hughes’
travel after leaving the courthouse in Parker was implicitly allowed by the UJS.

The UJS allows law clerks to be reimbursed for driving to locations other than

4



their duty station or residence—which Sioux Falls would have been. Further,
when looking at the time, location, and circumstances of where the accident
occurred—it fits within the implied authority the UJS provided Stuart Hughes.
The accident occurred soon after the workday ended at 5:30 p.m.; the location of
the accident was a few miles north of Parker; Stuart Hughes was heading east
toward the interstate; and Stuart Hughes was driving back to his dad’s home to
stay. (Inaddition to the facts above, see John Hughes’ deposition at SR 814, and
the Accident Report at SR 127-133.) Additionally, the facts support that Stuart
Hughes was driving to Sioux Falls to go to his parents’ house and had stayed at
his parents’ house the night before (SR 815-816)—the UJS allows reimbursement
for travel when a law clerk stays at a location other than their home or duty
station.

Also missing from Appellees’ Winger analysis is any discussion regarding
Stuart Hughes as an “outside employee.” In fact, at the summary judgment stage,
the inferences from the facts in the record support that Stuart Hughes is an
“outside employee.” Specifically, Ms. Allison described in detail during her
deposition the law clerk’s traveling responsibilities—referring to it as a duty and
part of the interviewing process with a prospective law clerk. (See facts above.)

When the Appellees ignore this legal concept, they don’t have to address
that Winger specifically holds that “[t]he ‘course of the employment’ of an
outside employee is necessarily broader than that of an ordinary employee.”
Winger, at 114. At the summary judgment stage, the record and law supported a
dispute of material fact as to whether Stuart Hughes was an “outside employee.”
Because the Trial Court applied the Appellees’ version of facts to that analysis, the

Trial Court’s ruling should be dismissed.
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Next, the Appellees claim Stuart Hughes traveling a short distance north of
the courthouse and east towards the interstate was a substantial deviation based
only on their version of the facts—by claiming that the travel constituted “no
work purpose,” and that “no one asked Stuart Hughes to travel to Sioux Falls,”
and that it was “wholly personal.” (See Appellees Cole and Sims’ Brief p. 17.)
However, these conclusory “factual” remarks ignore that the UJS allows law
clerks to stay the night at places other than their homes, that the UJS would
reimburse Stuart Hughes for traveling to stay in Sioux Falls, and that the location
of the accident fit a route that the UJS would allow Stuart Hughes to take to get to
Vermillion.

Lastly, the Appellees’ main component of their argument is claiming that
Stuart Hughes intended to go to a family party in Sioux Falls, so that cannot be
work related and must be a substantial deviation. However, even taking
Appellees’ version of the facts as true about Stuart Hughes’ intention, no

substantial deviation had occurred at the time and location of the acecident.

Stuart Hughes was not only on a route approved by the UJS to head to his home,
but he was also on a route to his father’s house—and the UJS pays mileage to
either one. The Appellees’ argument requires this Court to only look at Stuart
Hughes’ supposed intention while driving, instead of where he was actually at
and the authority the UJS granted him to stay the night somewhere other than
his homeplace or duty station. Under the Appellees’ theory, if Stuart Hughes had
been driving south on Highway 19 when the accident occurred, but intended to go
to a party in Sioux Falls, then he would have substantially deviated from his work

duties—even though his route was approved by his employer!



2, Hughes is different than Terveen.

Further, both Appellees attempt to compare the facts of this case to
Terveen.! Such a comparison is disingenuous and ignores the distinctive factual
differences of the travel by Stuart Hughes. The employer/employee relationship
between Stuart Hughes and the UJS included much different expectations and
duties than the employee in Terveen. Stuart Hughes was engaged in work related
travel at the time of the accident because Stuart Hughes’ employment included
the expectation of travel and reimbursement for travel from the Parker
Courthouse to Sioux Falls, Vermillion, or his duty station in Yankton.

The Appellees attempt to use Terveen to support that Stuart Hughes was
taking a substantial deviation because he did not get “back on the beam.” Id. at
9 21. Again, the difference between Terveen and Stuart Hughes’ employment is
that Stuart Hughes’ employment allowed for him to be doing the travel that he
was doing at the time of the accident. The UJS would reimburse Stuart Hughes
for traveling to Sioux Falls. Further, if the “back to the beam” rule was
applicable, Stuart Hughes was “back on the beam” when he started heading east
towards the interstate because Stuart Hughes would be heading on a route that
the UJS admitted was a route that one could take home from the Parker

Courthouse to Vermillion.

3. A material dispute of fact exists as to foreseeability.
The Trial Court erred because it granted summary judgment when it found
a substantial deviation occurred as a matter of law. Instead, the correct result,

given the record before this Court, is that no substantial deviation occurred as a

1 Terveen v. S.D. Dept. of Transp., 2015 S.D. 10, 861 N.W.2d 775.
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matter of law, and a jury should determine whether Stuart Hughes acted within
the scope of his employment.
This process follows this Court’s recent holding in Tammen v. Tronvold,
2021 S.D. 56, 965 N.W. 2d 161:
Ordinarily, “the question of whether the act of a servant
was within the scope of employment must, in most
cases, be a question of fact for the jury.” Whether an
employee is within the scope of employment often
involves questions of foreseeability that may require
resolution by the trier of fact.

Id. at 1 20 (citations omitted).

Again, after a review of the record in a light most favorable to the Barrs, we
are left with a factual dispute regarding the scope of employment and the
foreseeability of Stuart Hughes’ decision to travel three miles north of the
courthouse where he worked and east towards Interstate 29.

4. The workers’ compensation benefits story supports that
the UJS believed Stuart Hughes acted within his scope of
employment.

Appellees spend a significant portion of their Brief arguing that the
payment of workers’ compensation benefits is not helpful to show that Stuart
Hughes acted within the scope of his employment. However, the Appellees’
argument ignores that after the UJS knew that Stuart Hughes was driving with an
intent to go to Sioux Falls, the UJS took no action to clarify that that conduct was
outside the scope of his employment.

As Appellee Brewer described on p. 29 of his Brief, the workers’
compensation file does not show that Stuart Hughes was intending to go to Sioux

Falls instead of Vermillion or Yankton. However, it is undisputed that the UJS

knew that information. (Allison Depo. pp. 21:24-23:20.) (SR 871-873.) Instead of
8



informing Lynn Job, the workers’ compensation adjuster, the UJS took no action
to clarify that Stuart Hughes was somehow not on work time because he was
traveling to Sioux Falls. Further, the UJS took no action to attempt to recover
any of the mileage it paid Stuart Hughes for the mileage on that day of the
accident. The facts undisputedly show that Stuart Hughes was paid mileage that
day for travel from Vermillion to Parker and back to Vermillion. Of course,
Stuart Hughes did not travel all those miles—he was in an accident within 18
miles of the Parker courthouse. That said, the UJS still paid him those miles—
affirming that the UJS continued to treat Stuart Hughes as though he was on

work time at the time of the accident.

5. Summary judgment is not appropriate for a viable claim.

The Appellees argue that summary judgment is necessary because the
Barrs must prove—at the summary judgment stage—that the underlying case
would have had a 100% chance of success. To the contrary, the Barrs do not
believe that is the legal malpractice standard this Court recently described in
Robinson v. Podoll, which described that a legal malpractice claim requires a
“viable claim for damages” in the underlying action.

The Barrs’ position is not contrary to South Dakota law and is not
abrogating the case-within-a-case requirement. Instead, the Barrs’ position is
that summary judgment is inappropriate when they can show a viable claim for

damages existed when the Barrs’ lawyers failed to put the Public Entity Pool for



Liability (PEPL Fund) on notice and then intentionally concealed that inaction

from the Barrs.2

a. What is a viable claim?

The Barrs agree with the Appellees’ recitation of the South Dakota law on
the elements for malpractice and the requirement of a case-within-a-case legal
standard. The distinction between the Barrs’ position and the Appellees’ position
is regarding the meaning of a viable claim and where that fits within the elements
of a legal malpractice claim. Frankly, based on the South Dakota cases, the
question seems to be fairly unanswered by this Court. This appeal allows the
Court to clarify the prima facie showing a Plaintiff must have at the summary
judgment stage.

In a case cited by Appellee Brewer on p. 15, Lebair v. Carey, in the context
of a legal malpractice case that involved a blown statute of limitations on a
medical malpractice case, the Montana Supreme Court held:

In light of our conclusion that the Labairs presented
the requisite expert testimony and evidence to avoid a
summary judgment ruling against them, it is clear that
what the Labairs lost was the real opportunity to
pursue a claim that was capable of surviving summary
judgment, and thus may also have been capable of

generating a favorable outcome by way of settlement or
trial.

Labair v. Carey, 2012 MT 312, 1 34, 367 Mont. 453, 465—66, 291 P.3d 1160, 1168.

2 Contrary to both Appellees’ remarks, this argument in Appellants’ opening Brief
thoroughly cited the Robison-Podoll decision. (See Appellants’ Brief at pp.15-17.)
Further, at the Trial Court level, this argument was preserved by the Barrs’
attachment of their expert opinion from attorney Ken Barker. (See Barrs’ Reply
Brief in Supp. Mot. for Summ. Judgment at SR 1246-1258 and Barker report at
SR 1254-1255.)

10



Therefore, this Montana case provides guidance that a viable claim could
be defined as one that could survive summary judgment.

The Barrs request that this Court define what a viable claim is and whether
it is accomplished if the underlying claim would have survived summary
judgment. Like the case in Montana, the Barrs retrieved and presented an expert
opinion that the missed statute of limitations by the Appellees caused damages to
the Barrs that could total $500,000. (Appellants’ App. 23-37; SR 959-973.)

In summary, the question before the Court on the “viable claim” standard
is where does it fit in the prima facie showing of the legal malpractice elements?
Based on the Montana reasoning, and the description in the Robinson-Podoll
decision, it is the Barrs’ position that a showing of viable claim goes towards the
extent of damages rather than causation. Because an injury is required for the
causation element, the Barrs believe this Court’s use of viable claim sets the
standard for what an injury may be in the context of a legal malpractice case.

To the contrary, the Appellees argue that Haberer and the Loss of Chance
statute, SDCL 20-9-1.1, prevent the Barrs’ malpractice case when the underlying
case was viable, instead of absolute. First, if the Loss of Chance statute applied to
the facts where an attorney missed a statute of limitations, it would make a
recovery for a victim of such attorney malpractice nearly impossible. A review of
Jorgenson v. Vener, 2002 S.D. 20, 640 N.W.2d 485, which is the case the
legislature abrogated with SDCL 20-9-1.1, describes the loss of chance cases as
medical malpractice cases that involve statistical probabilities that are not
available outside of the medical industry. Jorgensen, at 118. Of course, that is
not applicable to a legal malpractice case. In regard to Haberer, the Barrs

concede that case has language that appears to require 100% certainty of the
11



underlying claim. Haberer v. Rice, 511 N.W.2d 279, 284 (S.D. 1994). However,
the Barrs believe Robinson-Podoll clarified that language and provides a more
logical standard—the plaintiff must show he has a viable claim at the summary
judgment stage.

Thus, this Court has an opportunity to clarify this issue. That said, it will
be a moot point if this Court agrees with the Barrs that the Trial Court erred when

it granted summary judgment based upon a substantial deviation.

CONCLUSION

Summary Judgment was improperly granted to the Appellees. As a matter
of law, when applying the correct lens to view the summary judgment facts, the
actions by Stuart Hughes were not a substantial deviation. Thus, a jury should
determine whether the acts of Stuart Hughes were foreseeable and within the
scope of his employment.

Additionally, and likely only applicable if this Court affirms the Trial
Court’s summary judgment based upon a substantial deviation, the Barrs assert
that Robinson-Podoll supports that their malpractice claim is founded upon a
viable claim. Therefore, a jury should determine what damages, if any, exist on
the loss of that viable claim.

DATED this 20t day of July, 2023.

Respectfully submitted,
SCHOENBECK & ERICKSON, PC

/s/ Lee Schoenbeck
Lee Schoenbeck
Joe Erickson
Attorneys for Appellants
1200 Mickelson Drive, Suite 310
Watertown, SD 57201
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