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PRELIMINARY STATEMENT 

The Department of Health is the Appellant in this 

brief and will be referred to as "Department of Health11 

or simply \'Department". Pu£ fy' s, LLC is the Appel lee 

in this brief and will be referred to as "Puffy's". 

The Order Regarding Peremptory Writ of Mandamus, 

dated November 17, 2023, is attached hereto as "Exhibit 

A". 

JURISDICTIONAL STATEMENT 

This appeal is appropriately brought before this 

Court pursuant to SDCL 15 -26A-3(2). 

This is an appeal of the circuit court's Order 

Regarding Peremptory Writ of Mandamus, dated November 

17, 2023, denying the Department of Health's Motion to 

Dismiss or, in the alternative, Motion to Quash 

Alternative Writ of Mandamus and, simultaneously, 

granting a Peremptory Wr it of Mandamus. The court 

order was issued by Hon. Joshua Hendrickson of the 

Seventh Judic ial Circuit Court in the case of Putty's, 

LLC, a South Dakota Limited Liability Company vs. State 

of South Dakota, Depar tment of Health, Pennington 

County file number: 51 CIV 23-937 . 

The motion hearing was held on November 6, 2023 

and the Department o f Health appeared via a Notice of 

Special Appearance, which was filed on September 5, 

2023. 

The Notice of Appeal and Statutory Stay, along 

with Appellant's Docketing Statement, was filed and 

served on December 11, 2023. An Order for Transcript 
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was filed and served on December 20, 2023. 

The parties entered into a Stipulation for 

Extension of Time to File Appellant's Brief on March 6, 

2024. The Department of Health filed an Application 

for Extension of Time to File Appellant's Brief on 

March 28, 2024 - this application was granted pursuant 

to an Order Extending Time to Serve and File 

Appellant's Brief, dated and filed on April 17, 2024. 

LEGAL ISSUES 

I. 

THE DEPARTMENT OF HEALTH'S MOTION TO DISMISS OR, IN THE 
ALTERNATIVE, MOTION TO QUASH ALTERNATIVE WRIT OF 
MANDAMUS SHOULD HAVE BEEN GRANTED. 

The circuit court denied the Motion to Dismiss or, in 
the alternative, Motion to Quash Alternative Writ of 
Mandamus. 

Most relevant cases and statutes: 
Dollar Loan Center of South Dakota, LLC v. Department 
of Labor and Regulation, 920 N.W. 2d 321 (SD 2018) 

McElhaney v. Ande rson, 1999 SD 78 

Netter v. Netter, 201 9 SD 60 

SDCL 1-26-30 

II. 

THE CIRCUIT COURT SHOULD HAVE ALLOWED AN OPPORTUNITY 
FOR AN EVIDENTIARY HEARING. 

The circuit court made a final ruling based on 
arguments made at the motion hearing, without providing 
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the parties with the opportunity to present evidence on 
the merits. 

Most relevant cases and statutes: 
Boddie v. Connecticut, 401 U.S. 371 (1971) 

Yankton Ethanol, Inc. vs. Vironment, Inc., 1999 SD 42 

SDCL 21-29-8 
SDCL 21-29-9 
SDCL 21-29-10 
SDCL 21-29-11 

STATEMENT OF THE CASE AND FACTS 

CASE HISTORY 

This matter was heard in the Circuit Court of the 

Seventh Judicial Circuit, Hon. Joshua Hendrickson, 

presiding. Department of Health filed a pre-trial 

Motion to Dismiss or, in the alternative, Motion to 

Quash Alternative Writ of Mandamus. A motion hearing 

was held on November 6, 2023. The circuit court 

entered a final Order Regarding Peremptory Writ of 

Mandamus, dated November 17, 2023, without providing 

the parties with an opportunity for an evidentiary 

hearing. The Peremptory Writ of Mandamus was dated and 

filed on November 30, 2023. See, Exhibit B, attached 

hereto. 

STATEMENT OF FACTS 

Medical cannabis became a legalized industry in 

South Dakota pursuant to Initiated Measure 26 that 

passed on the November, 2020 ballot and was codified as 
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SDCL Chapter 34-20G, with an effective date of July 1, 

2021. 1 Pursuant to SDCL 34-20G-72, the Department of 

Health promulgated administrative rules for the medical 

cannabis program. The initial rules package was passed 

and became effective on October 5, 2021. 2 

Under the authority of SDCL 34-20G-72(2) and the 

relevant administrative rules, when more medical 

cannabis establishments apply for certification than 

are allowed by a local jurisdiction, the South Dakota 

Department of Health establishes a scoring system. If 

all the applicants have an equal score, a random 

drawing is to be held to determine which applicants 

will receive the registration certificates. See, ARSD 

44:90:03:15 and 44:90:03:16. 

Three local jurisdictions that had more applicants 

apply for registration certificates than were allowed 

by local ordinances opted to have the South Dakota 

Department of Health hold a random drawing to award the 

limited number of certificates. These three local 

jurisdictions are: North Sioux City, Rapid City, and 

Yankton. 3 

In 2021, the City of Rapid City passed Ordinance 

No. 6505, wherein the number of medical cannabis 

dispensary licenses was limited to one for each five 

thousand (5,000) of population of the City. 4 When 

Rapid City opened up its application process, it 

1 See, generally, SDCL 34-20G 
2 See, generally, ARSD 44:90 
3 https://medcannabis.sd .gov /Esta blishments/Lotterylnformation. aspx 
4 codified as 5. 74.070A and found at: https://rapidcity.municipal.codes/RCMC/5. 74 
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received 47 applicants for only 15 allowable dispensary 

certificates. 5 This actuated the lottery rules and the 

City of Rapid City requested that the south Dakota 

Department of Health conduct the statutory lottery. 

on March 9, 2022, the Department held a random 

drawing on behalf of the City of Rapid City, to 

determine which of the 47 applicants would receive the 

15 allowable certificates for medical cannabis 

dispensaries in Rapid City. Puffy's submitted 23 

applications f or the 15 available certificates and had 

its name drawn for seven (7) of those registration 

certificates within the municipal boundaries of Rapid 

City, South Dakota. See, Exhibit C, attached hereto. 

The remaining sixteen (16) applications submitted by 

Puffy's received various placements on the alternative 

list, including the first alternate position. See, 

Exhibit c, attached hereto. 

Pursuant to the applicable administrative rules, 

all establishments that were awarded registration 

certificates under the state lottery process were 

required to be operational within one (1) year of 

receiving their registration certificate. See, ARSD 

44:90:03:16. Greenlight Dispensary, a third- party 

establishment that had been awarded three of the 

original 15 certificates in the Rapid City l ottery 

draw, was not operational at one of its locations 

within the one (1) year timel ine. This establishment 

had until March 10 , 2023 to become operational. Because 

5 https://medcannabis.sd .gov/ docs/RapidCityDispensaryLottery _ DrawOrder. pdf 
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it was not going to become operational within that 

timeline, Greenlight Dispensary filed a request for 

extension pursuant to ARSD 44:90:03:16. The Department 

of Health sent two letters to Greenlight Dispensary -

the first one dated March 16, 2023 and the second one 

dated April 21, 2023. Both letters denied the request 

for extension and the April 21, 2023 correspondence 

further advised that the decision was a final action by 

the Department, subject to the contested case 

procedures pursuant to SDCL chapter 1 -2 6. If an 

establishment does not appeal the denial for its 

extension request, the certificate is to be awarded to 

the first alternate. See, ARSD 44:90:03:16. 

On July 19, 2023, Puffy's filed a Verified 

Application for Alternative Writ of Mandamus. SDCL 21-

29-5 lays out the distinction for issuance of the two 

types of writs (alternative and peremptory), which is 

dependent on whether prior notice is given to the 

adverse party. 6 By filing for an alternative writ, 

this meant the Department of Health did not receive 

notice of the filing until the Alternative Writ o f 

Mandamus (signed on July 26, 2023) was served on the 

Attorney General's Office and t he south Dakota 

Department of Health on August 3, 2023. 7 

6 SDCL 21-29-5. Alternative writ Issued without notice-Minimum notice required for peremptory writ. 
When the application for writ of mandamus to the court is made without notice to the adverse party, 
and the writ be allowed, the alternative writ must be first issued; but if the application be upon due 
notice, and the writ be allowed, the peremptory writ may be issued in the first instance. The notice of 
the application, when given, must be at least ten days. 

7 See Pennington County Civil Case File 51CIV23-000937 
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Greenlight Dispensary did not file an appeal on 

the denial of its extension request, so the Department 

sent notice on August 18, 2023 to Puffy's advising of 

the right to proceed with the application process for 

that certificate. See, Exhibit D, attached hereto. 

Puffy's thereafter contacted the Department and 

advised of its intent to move forward with the 

application process for that certification, and also 

stated it had mailed a check for the application fee 

associated with that certification . 8 

Because the purported check for the application 

fee was never received, completion of the application 

for the registration certificate could not be 

fulfilled. Had Puffy's followed through with its 

professed action of sending the application fee and 

updating its appl i cation information, Puffy's could 

have received the state-issued registration 

certification by now. 

Each applicant for a registration certification 

must complete the application process, including 

payment of the registration fees, at both the local and 

state levels. See, SDCL §§ 34-20G-55 and 34-20G-60. 

Puffy's has completed the process at the local level, 

as evidenced by the February 9, 2024 letter from the 

City of Rapid City and the subsequent issuance of a 

Form Eby the City of Rapid City, see, Exhibit E, 

8 This information was given to the then-acting program administrator, Jennifer Seale, who unexpectedly 
passed away in October, 2023 
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attached hereto, but refuses to submit the registration 

fee to the state. 

ISSUES 

THE DEPARTMENT OF HEALTH'S MOTION TO DISMISS 
SHOULD HAVE BEEN GRANTED. 

The circuit court denied the Department of Health's 
Motion to Dismiss or, in the alternative, Motion to 
Quash Alternative Writ and simultaneously granted the 
Peremptory Writ of Mandamus. 

STANDARD OF REVIEW 

The standard of review for motions to dismiss is 

well s ettled . 

"The 'standard of review of a trial 
court's grant or denial of a motion 
to dismiss is the same as our review 
of a motion· f o r summary judgment- is 
the pleader entitled to judgment as 
a matter of law?' 'We review issues 
regarding a court 's jurisdiction as 
questions of law under the de novo 
standard of review.' Furthermore, 
'statutory interpretation is a question 
of law, reviewed de nova.'" 

Id. (citations omitted) 

Upell v. Dewey County Commission, 2016 SD 42, ~ 6, 

citing, AEG Processing Center. No. 58 , Inc. v. S.D. 

Department of Revenue and Regulation, 2013 S.D. 75, ~ 7 

n.2, 838 N.W. 2d 843, 847 n.2. 

See also, Yankton Ethanol, Inc. vs . Vironment, 
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Inc., 1999 SD 42, ~6 ("As this presents a question of 

law, we review the trial court's decision de novo, with 

no deference given to the trial court's legal 

conclusions." (citing Thompson v. Summers, 1997 SD 103, 

~5, 56 7 NW2d 387, 390 ( citing City of Colton v. 

Schwebach, 1997 SD 4, ~8, 557 NW2d 769, 771))). 

The Department o f Health filed a Notice of Special 

Appearance concomitant with its motion to dismiss, for 

the purpose of contesting subject matter jurisdiction. 9 

Because this matter involves the issues of court 

jurisdiction and statutory interpretation, the standard 

of review that applies here is the de novo standard. 

ARGUMENT 

I. 

THE DEPARTMENT OF HEALTH'S MOTION TO DISMISS SHOULD 
HAVE BEEN GRANTED. 

A. 

FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES 

The c ircuit court lacked subject matter 

jurisdiction because Puffy's failed to exhaust all 

administrative r e medies. 

In McElhaney v . Anderson, 1999 SD 78, the Court 

held that "in administrative law cases any judicial 

relief will require the exhaustion of administrative 

remedies, such as an appeal from a final agency 

9 See Pennington County Civil Case File 51CIV23-000937 
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decision, before an extraordinary writ may be issued.n 

(emphasis in original) citing, Rapid City Area Sch . 

Dist. v. de Hueck, 324 NW2d 421, 422-3 (SD 1982). 

"This is because any claim for judicial relief, 

concerning a cause over which an administrative agency 

has jurisdiction, constitutes a jurisdictional defect 

to the claim for judicial relief." Id., citing, Jansen 

v. Lemmon Federal Credit Union, 1997 SD 44, 17, 562 

NW2d 122, 124 (citing Matter of Notice & Demand to 

Quash, etc., 339 NW2d 785, 786 (SD 1983)). "In 

addition, any claim over which an administrative agency 

had jurisdiction that is raised and rejected by the 

agency, is subsequently barred from being retried on 

the merits in the courts under the doctrine of res 

judicata." Id., citing, Johnson v. Kolman, 412 NW2d 

1 0 9 , 113 ( SD 19 8 7 ) . 

The Department has not denied Puffy's the ability 

to pursue the dispensary certification. As stated 

above, the Department has provided notification to 

Puffy's and has received a response from Puffy's . The 

Department is awaiting action from Puffy's to assure 

its application is current and the mandatory fee is 

paid . Not only has there not been a final action by 

the Department that is adverse to Puffy's, but even if 

there was, Puffy's would need to exhaust its 

administrative remedies before filing any action for 

relief in circuit court. 

A very recent Eighth Circuit Court of Appeals case 

concluded "that the district court did not err in 
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dismissing the complaint as to [Defendants/Appellees], 

as the complaint made no allegations concerning 

exhaustion of administrative remedies." Watkins v. 

Smithfield Packaged Meats Corp., et al., No. 23-2649, 

August 24, 2023 unpublished opinion (CAB, 2023). In 

the present case, Puffy's made no allegations in its 

application for a writ of mandamus of its efforts to 

exhaust administrative remedies. Indeed, Puffy's can 

make no such claim because it made no efforts to 

exhaust administrativ e remedies. 

In addition to well-settled case law, a number of 

statutes and regulations require the exhaustion of 

administrative remedies prior to seeking an 

extraordinary remedy of a writ of mandamus. For 

example, under SDCL chapter 1-26, the right to judicial 

review arises only after a person has exhausted all 

administrative remedies available within any agency or 

a party is aggrieved by a final decision i n a contested 

case. The first sentence in SDCL 1-26-30 states: "A 

person who has exhausted all administrative remedies 

available within any agency or a party who is aggrieved 

by a final decision in a contested case is entitled to 

judicial review under this chapter." (emphasis added). 

SDCL 1-26-30.2 states that "[a]n appeal shall be 

allowed in the c ircuit court to any party in a 

contested case from a final decision, ruling, or action 

of an age ncy." SDCL 1-26-30.4 further supports this 

by stating: "The sections of this chapter on appeals to 

circuit courts shall govern civil appeals to the 

11 



circuit courts of South Dakota from final decisions, 

rulings, or actions of agencies pursuant to chapter 1-

26." (emphasis added). And, the final sentence in 

ARSD 44:90:03:16 states that "notification of any 

unsuccessful applicants must identify the department's 

decision as a final department action subject to the 

contested case procedures pursuant to SDCL chapter 1-

2 6." 

Puffy's is well aware of its requirement to 

exhaust administrative remedies because it has sought 

an administrative remedy in a companion case. 

Specifically, in DOH 23 - 08, 09, 10, 11, and 12, Puffy's 

has sought administrative review by the Office of 

Hearing Examiners in relation to the denial of 

extension requests for 5 of its dispensary 

certificates. 

In Dollar Loan Center of South Dakota, LLC v. 

Department of Labor and Regulation, 920 N.W . 2d 321, 

322-23 (S.D. 2018), our Supreme court upheld a lower 

court's decision that it lacked jurisdiction due to the 

applicant's lack of a statutory appeal right until its 

administrative remedies were exhausted. The South 

Dakota Supreme Court ·held that the Circuit court lacked 

jurisdiction for three reasons . First, the Court noted 

that SDCL 1-26-30 only grants Circuit Court 

jurisdiction after "a final decision in a contested 

case [.]" Id. (citing SDCL 1-26-30) and that 

"licensing" matters under SDCL 1-26-1(2)are not 

\\contested cases" until after the license holder "'had 
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an opportunity for a hearing [. J '" Id. (citing SDCL 1-

26-1 [2]}, and "it [was] only after this administrative 

hearing that the [Department of Labor] w[ould] issue a 

final decision in this matter." Id., at 326. As such, 

the applicant's "appeal was not taken from a final 

decision in a contested case." Id. (emphasis added) . 

In its reasoning, the Court explained that "the 

administrative process must run its course," citing 

that the Department of Labor had "conducted its own 

investigation," but until some hearing occurs "there is 

no evidentiary record," which ties an appellate court's 

hands, as "judicial review is confined to the 

administrative record" under SDCL 1-26-35. Id., at 326. 

Further, the input from the specialized agency meant 

for licensing different fields is an invaluable tool 

necessary for an appellate court's final determination. 

Id. 

Here, Puffy's failed to exhaust its administrative 

remedies. Just like the Dollar Loan applicant, Puffy's 

filed a matter in Circuit Court before it has been 

"aggrieved by a final decision in a contested case" 

under SDCL 1-26-30 because a contested case does not 

exist until after a license holder "had an opportunity 

for a hearing." Dollar Loan, at 324; SDCL 1-26-1(2). 

Under both Dollar Loan and SDCL 1-26-1(2), Puffy's must 

fully exhaust its administrative remedies prior to 

availing itself of the Circuit Court, which currently 

lacks subject matter jurisdiction, because no record 

yet exists for the appeal. See, Dollar Loan, at 325-26. 
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Because Puffy's failed to exhaust its 

administrative remedies, this Court lacks subject 

matter jurisdiction and this matter should be dismissed 

under SDCL 15-6-12(b) (1) - - permitting a Court to 

dismiss a case when there is a "[l]ack of jurisdiction 

over the subject matter." 

In a similar matter, Puffy's filed an Application 

for Wri t of Prohibition. 1 0 The Department filed a 

Motion to Dismiss or, in the alternative, Motion to 

Quash and the circuit court upheld that motion and 

dismissed the action for failure to exhaust 

administrative remedies. In the Writ of Prohibition 

case, Puffy's had already initiated an administrative 

action. Albeit an administrative action had not been 

filed in the present matter, it should have been. A 

party cannot circumvent its obligation to exhaust 

administrative remedies by simply ignoring that 

obligation and filing an action directly in c ircuit 

court. 

i} SEPARATION OF POWERS 

The Department of Health is an agency that is 

within the execut ive branch of government. Under the 

Separation of Powers doctrine, one judicial branch 

cannot encroach on the power of another judicial 

branch. 

I n addressing this issue , t he South Dakota Supreme 

Court in Gray v. Gienapp, 2007 SD 1 2 , ~17, citing State 

10 Pennington County Case No. SlCIV 23-807 

14 



v. Moschell, 2004 SD 35, 114, 677 N.W.2d 551, 558, 

stated: 

Article II of the South Dakota Constitution 
provides: The powers of the government of the 
state are divided into three distinct departments, 
the legislative, executive and judicial;and the 
powers and duties of each are prescribed by this 
Constitution. 

Article II explicitly states the separation of 
powers doctrine and encompasses three 
prohibitions: 

(l)no branch may encroach on the powers of 
another, 

(2)no branch may delegate to another branch 
its essential constitutionally assigned 
functions, and 

(3)quasi-legislative powers may only be 
delegated to another branch with sufficient 
standards. 

To summarize, "[e]ach branch, so long as it acts within 

the limitations set by the constitution, may exercise 

those powers granted to it by the constitution without 

interference by the other branches of government." 

Id., citing state ex rel. Walter v. Gutzler, 249 N.W.2d 

271, 273 (S.D.l977). 

Puffy's needs to exhaust its administrative 

remedies before a circuit court can obtain subject 

matter jurisdiction, and the Department is entitled to 

due deference for completion of the administrative 

process. Upon the conclusion of the administrative 

process, if Puffy's disagrees with the outcome and has 

a legal basis for contesting it, the appeal rights 

under SDCL 1-26 can be invoked. 
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As the South Dakota supreme court recognized in 

Gray v. Gienapp, 2007 SD 12, ~24, it is the final 

£!Oduct of [a separate branch of government] that is 

subject to judicial review. ("Where the legislature is 

concerned, it is only the final product of the 

legislative process that is subject to judicial review: 

It is the final product of the legislature that is 

subject to review by the court, not the internal 

procedures." citing a Florida case) Still citing the 

Florida case of General Motors Acceptance Corp. v. 

State, 152 Fla 297, 303, 11 So2d 482, 485 (1943), it 

further recognized that "[w]hen the circuit court 

entered its order barring the Florida Senate from 

convening a scheduled public hearing it 'contravened 

the internal workings of the Legislature' and 'impinged 

on the sovereignty of a co-equal branch of 

government.'" Likewise, in the current case, the 

administrative process was not concluded prior to 

Puffy's filing its application for writ of mandamus. 

Once the administrative process is complete, the 

parties have the option of further pursing judicial 

relief through SDCL 1-26. The remedy recognized by our 

codified laws for persons feeling aggrieved by an 

action of the Department of Health is to file an appeal 

pursuant to SDCL 1-26. See, SDCL 34-1-26 where it 

states= "Any person feeling aggrieved by any action of 

the Department of Health shall have the right to appeal 

pursuant to chapter 1-26." 

16 



B. 

AN ADEQUATE REMEDY AT LAW EXISTS 

"A court may issue a writ 'where there is not a 

plain, speedy, and adequate remedy, in the ordinary 

course of law.' SDCL 21-29-2. The issuance of a Writ 

of Mandamus is an 'extraordinary remedy' that will 

occur only 'when the duty to act is clear.'" Pitts v. 

Larson, 2001 SD 151, ,11, citing Baker v. Atkinson, 

2001 SD 49, 116, 625 NW2d 265, 271. "[A]n applicant 

for a writ of [prohibition] must show that he or she 

has no 'plain, speedy and adequate remedy in the 

ordinary course of law' available to them." Rapid City 

Journal v. Callahan, 2022 SD 38, ~10, citing Cummings 

V. Mickelson, 495 N.W.2d 493, 495 (S.D . 1993) (quoting 

SDCL 21-30-2). There is a plain, speedy, and adequate 

remedy in the ordinary course of law available to 

Puffy's. SDCL 34-1-26 and ARSD 44:90:03:16, 

referencing the administrative process under SDCL 1-26, 

state remedies at law for an aggrieved person to appeal 

a final action by the Department of Health. 

"Because mandamus may only be granted under 

exceptional circumstances which require a drastic 

remedy, it must be shown entitlement to the writ was 

clear and indisputable." Sorrels v. Queen of Peace 

Hospital, 1998 SD 12, 17, citing generally, Crowley v. 

Spearfish Indep . Sch. Dist., No. 40-2, 445 NW2d 308 (SD 

1989); Anderson v. City of Sioux Falls, Minnehaha 

County, 384 NW2d 666, 668 (SD 1986) (mandamus not an 
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absolute right, but a matter of sound discretion); 

Bailey, 2 SD at 536, 51 NW at 332 (1892). 

Further, "[t]o prevail on a writ of mandamus or 

prohibition, [p]etitioners must show 'a clear legal 

right to performance of the specific duty sought to be 

compelled and the [respondent] must have a definite 

legal obligation to perform that duty.'" Id., citing 

Cheyenne River Sioux Tribe v. Davis, 2012 S.D. 69, ~13, 

822 N.W.2d 62, 66 (citation omitted). The specific 

duty Puffy's seeks to compel here is to have the 

Department grant the available dispensary registration 

certification. The Department has sent notice to 

Puffy's of its right to proceed with the application 

process (see, Exhibit D) and Puffy's has responded to 

that letter, so the Department has already performed 

its duty. To seek to have the judicial branch of 

government demand that the Department issue the 

certificate without allowing for further vetting in 

accordance with the administrative rules is to have one 

branch of government substitute its opinion with 

respect to a separate branch. 

In McElhaney v. Anderson, 1999 SD 78, this Court 

made it clear that extraordinary writs are not to be 

issued when there is another remedy at law. "We have 

consistently held to the position that extraordinary 

writs are not to be issued where the applicant has 

another remedy at law. Cummings, 495 [sic] at 495-6 

(writ of prohibition); Tibbetts v. State, 336 NW2d 658 

(SD 1983) (no writ of habeas corpus available where the 
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administrative procedures provides an alternate 

remedy); Dollard v. Hughes County Commissioners, 1 SD 

292, 46 NW 1127 (1890) (writ of certiorari)." 

McElhaney, at fn. 2. 

The McElhaney case also stated: 

"In South Dakota Bd. of Regents v. Heege, 
428 NW2d 535 (SD 1988), we were faced with 
a similar question as is now before us.ill 
There the circuit court issued a writ of 
prohibition against the Board of Regents 
based on a claim by a teachers' union that 
the Regents were guilty of unfair labor 
practices. Id. at 536. We reversed, holding 
a writ of prohibition is an extraordinary 
remedy reserved for situations where the 
applicant has no other remedy in the ordinary 
course of law. Id . at 539. We held that 
jurisdiction would ordinarily initially rest 
with the Department of Labor under 
the Administrative Procedures Act 
except in certain instances whic h 
were not applicable. Id. Those 
exceptions are no more applicable in 
the case now before us than_ they were 
in Heege. ill We concluded in Heege that 
the writ of prohibition should be quashed 
and any dispu tes considered by the 
Department of Labor. Id. Allowing the 
case to proceed through administrative 
avenues conserves judicial resources and 
is in accord with our duty to harmonize 
relations with executive branch agencies 
operating under legislative authori ty . 
Id.ill" 

The exceptions referenced in the Heege case, which 

were also enumerated by the circuit court in the 

current case, are: 
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''(l) Exhaustion is not required where a person, 
through no fault of his own, does not discover the 
purported wrong until after the time for 
application of administrative relief. 
(2) Exhaustion is not required where the agency 
fails to act. 
(3) Exhaustion is not required where the agency 
does not have jurisdiction over the subject matter 
or parties. 
(4) Exhaustion is not required where the board 
having appropriate jurisdiction has improperly 
made a decision prior to a hearing or is so biased 
that a fair and impartial hearing cannot be had. 
(5) Exhaustion is not required in extraordinary 
circumstances where a party faces impending 
irreparable harm of a protected right and the 
agency cannot grant adequate or timely relief." 

Heege, 428 NW2d at 539. 

None of these exceptions are present in the 

current case because: l)there has been no claim by 

Puffy's that they discovered the purported wrong after 

the time for application of administrative relief. As 

a matter of fact, the application for a writ was fi led 

prior to the timeline for applying for administrative 

relief; 2) the Department of Health did not fail to 

act. To the contrary, the Department of Health did act 

by notifying Puffy's of their right to proceed with 

applying for the available certificate; 3) subject 

matter and personal jurisdiction rests with the 

Department of Health; 4) the Department of Health has 

not improperly made a decision prior to a hearing, nor 

is the Department of Health biased so as to prevent a 

fai r and impartial hearing. Rather, the Department o f 

20 



Health has been attempting to work with Puffy's in 

getting the registration certificate awarded; and 5) 

there has been no showing o f irreparable harm of a 

protected right. The delay in getting the application 

for the registration certificate processed rests solely 

in the hands of Puffy's. 

In oral arguments for a companion case, to-wit: 

Pennington County Case 51CIV23-000807, Puffy's 

acknowledged that a proceeding before the Department 

constitutes a contested case proceeding under the 

Administrative Procedures Act and that a circuit court 

would have jurisdiction over an appeal of such a 

proceeding. See, Exhibit F, attached hereto. Puffy's 

cannot be heard to acknowledge the existence of a 

contested case proceeding under the Administrative 

Procedures Act in one instance and then be allowed to 

completely ignore t hat process in a similar case only 

one month later. 

The circuit court erred in denying the 

Department's motion to dismiss Puffy's application for 

an alternative writ of mandamus when an adequate remedy 

at law existed. 

c. 
THE APPLICATION FOR A WRIT OF MANDAMUS WAS A MOOT ISSUE 

The circuit court never had jurisdiction because 

the alleged controversy is moot. "Mootness is a 

jurisdictional question because the Court is not 
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empowered to decide moot questions or abstract 

propositions." North Carolina v. Rice, 404 U. S. 244, 

246 (1971); see also, Smith v. United States, 921 F.2d 

136, 138 (8th Cir. 1990) ("Mootness goes to the very 

heart of Article III jurisdiction, and any party can 

raise it at any time.") 

The application for a writ of mandamus was moot 

because the Department sent notice to Puffy's of its 

right to proceed with the application process for the 

available dispensary certificate, see, Exhibit D, 

attached hereto, and Puffy's responded with an 

affirmative response. 

In the case of Netter v. Netter, 2019 SD 60, the 

South Dakota Supreme Court stated that 

"(t]his Court renders opinions pertaining to 
actual controversies affecting people's rights." 
Id., at 19, citing Skjonsberg v. Menard, Inc., 
2019 S.D. 6, 112, 922 N.W.2d 784, 787. "The 
Court will generally not rule on an issue if a 
decision 'will have no practical legal effect upon 
an existing controversy."' Netter, at 19, citing 
Skjonsberg at 114, 922 N.W.2d at 788. "In other 
words, the Court will not decide a moot case. (fn 
omitted) 'A moot case is one in which there is no 
real controversy or which seeks to determine an 
abstract question which does not rest on existing 
facts or rights, with the result that any judicial 
determination would have no practical or remedial 
effect.'" Netter, at 19, citing lA C.J.S. Actions 
§ 75 (2019). See also, Sullivan v. Sullivan, 2009 
S.D. 27, 1 11, 764 N.W . 2d 895, 899 (a case is moot 
when "there has been a change of circumstances or 
the occurrence of an event by which the actual 
controversy ceases and it becomes impossible for 
the [court] to grant effectual relief . ") Id. "No 
matter how vehemently the parties continue to 
dispute the [issue] that precipitated the lawsuit, 

22 



the case is moot if the dispute is no longer 
embedded in any actual controversy about the 
plaintiffs' particular legal rights." 

Netter, at ~11, citing Skjonsberg, 2019 S.D. 6, ~ 14, 

922 N.W.2d at 788. 

Since the sole subject matter of the alternative 

writ of mandamus is Puffy's request to receive the 

available certificate, there is no real controversy as 

Puffy's has received the notification of its ability to 

move forward with the application process and Puffy's 

has advised the Department that it wishes to do so. 

The ball is squarely in Puffy's court - all it has to 

do is update its application information and pay the 

registration fee. Ergo, this matter is a moot point. 

To proceed forward with a counterfeit controversy whose 

full and complete resolution rests fully in the hands 

of the complaining party is a waste of judicial 

resources. 

The circuit court stated that a controversy exists 

because Puffy's position is that it is entitled to the 

certificate without further action. This argument gets 

into the merits of the case and the Department would 

have put on evidence to show the impracticality of 

merely issuing a certificate without proper vetting had 

an evidentiary hearing been provided. Moreover, it is 

telling that, after the hearing in this matter, Puffy's 

completed the required steps (resubmitting full 

application documents and application fees) at the 
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local level, see, Exhibit E, but refuses to do so at 

the state level. 

D. 

FAILURE TO STATE A CLAIM UPON 
WHICH RELIEF CAN BE GRANTED 

SDCL 15-6-12(b) (5) allows for dismissal of an 

action upon failure to state a claim upon which relief 

can be granted. 

Puffy's has not stated a claim upon which relief 

can be granted because the Department of Health has not 

acted improperly or outside the scope of its authority . 

The Department has provided notice to Puffy's of its 

right to proceed with the application process for the 

available dispensary certificate. Moving forward with 

the application process now rests fully in the hands of 

Puffy's. Hence, there is no claim to be made against 

the Department of Health here. 

In order to survive a motion to dismiss for 

failure to state a claim, a plaintiff need not include 

evidentiary detail, but must allege a factual predicate 

concrete enough to warrant further proceedings. See, 

Nygaard v. Sioux Valley Hospitals & Health System, 731 

N.W.2d 184, 198, 2007 SD 34, 1 39 . There is not a 

factual predicate here that is concrete enough to 

warrant further proceedings because first, Puffy's did 

not exhaust its administrative remedies and second, the 

ball is squarely in Puffy's court when it comes to 

moving forward with the application for the available 
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certificate. Determining whether a complaint states a 

plausible claim for relief is a context-specific task 

that requires the reviewing court to draw on its 

judicial experience and common sense. See, Kaiser 

Trucking, Inc. v. Liberty Mutual Fire Insurance Co., 

981 N.W . 2d 645, 2022 SD 64, 1 26. 

II. 

THE CIRCUIT COURT SHOULD HAVE ALLOWED AN OPPORTUNITY 
FOR AN EVIDENTIARY HEARING. 

In the event it is determined that the circuit 

court did have proper jurisdiction to hear the writ of 

mandamus action, it is paramount to justice that the 

parties be afforded the opportunity to present 

evidence. 

The right to present evidence in its own defense is a 

right prescribed to, and enjoyed by, all litigants. At 

its most basic level, in the context of disputes 

resolved through legal process, due process guarantees 

a "fair hearing in a fair tribunal.a In re Murchison, 

349 U.S. 133, 136 (1955). In 1972, the Supreme Court of 

the United States recognized that "For more than a 

century the central meaning of procedural due process 

has been clear: 'Parties whose rights are to be 

affected are entitled to be heard; and in order that 

they may enjoy that right they must first be notified.' 

It is equally fundamental that the right to notice and 

an opportunity to be heard "must be granted at a 
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meaningful time and in a meaningful manner." Fuentes v. 

Shevin, 407 U.S. 67, 80 (1972) (quoting Baldwin v. 

Hale, 68 U.S. (1 Wall.) 223, 233 (1864) and Armstrong 

v. Manzo, 380 U.S. 545, 552 (1965)) (other citations 

omitted). Due Process requires 'the opportunity to be 

heard at a meaningful time and in a meaningful 

manner.'" Mathews v. Eldridge, 424 U.S. 319, 333 

(1976). Cf. Logan v. Zimmerman Brush Co., 455 U.S. 422, 

433 (1982) ("Due Process Clause grants the aggrieved 

party the opportunity to present his case and have its 

merits fairly judged"). 

The Supreme Court has held that "the Due Process 

Clauses protect civil litigants who seek recourse in 

the courts, either as defendants hoping to protect 

their property or as plaintiffs attempting to redress 

grievances." Logan v. Zimmerman Brush Co., 455 U.S. 

422, 429 (1982). Due process "has been interpreted as 

preventing the States from denying potential litigants 

use of established adjudicatory procedures, when such 

an action would be 'the equivalent of denying them an 

opportunity to be heard upon their claimed right[s] ."' 

Id., at 429-430, quoting Boddie v. Connecticut, 401 

U.S. 371, 380 (1971). In fact, as a matter of the 

related fundamental right to access to the courts, the 

Boddie Court held "absent a countervailing state 

interest of overriding significance, persons forced to 

settle their claims of right and duty through the 

judicial process must be given a meaningful opportunity 

to be heard." Id. at 377. 
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In addition to the constitutional due process rights, 

SDCL §§ 21-29-4 and 21-29-8 through 21-29-13 

contemplate that an evidentiary hearing will be held in 

a case involving a writ of mandamus. These statutes 

encompass language such as : 

• '' .The case must be heard by the court, 
whether the adverse party appear or not . " 
21-29-4) 

(SDCL 

• "If no answer be made, the case must be heard on 
the papers of the applicant. If the answer 
raises only questions of law, or puts in issue 
only immaterial statements, not affecting the 
substantial rights of the parties, the court 
must proceed to hear, or fix a day for hearing 
the case." (SDCL 21-29-8) 

• "On the trial the applicant is not precluded by 
the answer from any valid objection to its 
sufficiency and may countervail it by proof, 
either in direct denial or by way of avoidance." 
(SDCL 21-29-9) 

• " . the court may, in its discretion, order 
the question to be tried before a jury, and 
postpone the hearing until such trial can be had 
and the verdict certified to the court. The 
question to be tried must be distinctly stated 
in the order for trial, and the county must be 
designated in which the same shall be had. The 
order may also direct the jury to assess any 
damages which the applicant may have sustained, 
in case they find for him." (SDCL 21-29-10) 

• "If no notice of a motion for a new trial be 
given or, if given, the motion b e denied, the 
clerk, within five days after rendition of the 
verdict or denial of the motion, must transmit 
to the court in which the application for the 
writ is pending a certified copy of the verdict 
attached to the order of trial, after which 
either party may bring on the h e aring on the 
application, upon reasonable notice to the 
adverse party . " (SDCL 21-29-11) 
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• "The motion for a new trial must be made in the 
court in which the issue of fact is made." (SDCL 
21-29-13) 

(emphasis added) 

All of the emphasized language points to the fact that 

a distinct hearing, and potentially a jury trial, must 

be set to allow for the presentation of evidence by the 

parties. 

In the present case, the Department of Health had 

not yet even filed a formal answer because it appeared 

by Notice of Special Appearance to object on 

jurisdictional grounds. The Department of Health 

believed that if jurisdiction was determined to be 

valid, it would have had an opportunity to file a 

formal answer and proceed with an evidentiary hearing 

to address the merits of the case. A hearing on a 

motion to dismiss is limited to the pleadings, and does 

not incorporate the authority to make a judgment on the 

merits of the evidence. "A motion to dismiss under 

SDCL 15-6-12(b) tests the legal sufficiency of the 

pleading, not the facts which support it." Yankton 

Ethanol, Inc. vs. Vironment, Inc., 1999 SD 42, ~6, 

citing, Estate of Billings v. Deadwood Congregation, 

506 NW2d 138, 140 (SD 1993) (citing Hunt v. Hunt, 309 

NW2d 818, 820 (SD 1981)). 

To require the Department of Health to 

automatically award the certificate, without further 

vetting to ensure an applicant still qualifies, is 

requiring the Department of Health to violate its own 
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rules. The whole of the rules must be read together, 

see, Kayser v. South Dakota State Elec. Comm'n, 512 

NW2d 746, 74 7 (SD 1994) ( "We read statutes as a whole 

along with the enactments relating to the same 

subject"} and the administrative rules provide 

instances where an applicant is disqualified, such as 

if a principal officer or board member has a 

disqualifying felony1 1 or has had a registration 

certificate revoked12 • Other examples where an 

application may no longer be valid is when the local 

jurisdiction has changed its zoning ordinances1 3 , a 

landlord is no longer interested in leasing the 

property14 , a change in ownership interest has 

occurred15 , or the applicant has moved on to other 

business interests and no longer desire to operate a 

medical cannabis establishment1 6 • In addition to 

meeting specific requirements, the registration fee 

must be paid on an annual basis. 17 

All of this would have been provided as evidence at a 

trial on the merits. Hence, an evidentiary hearing 

should have been offered to the parties. 

11 ARSD 44:90:03:14 
12 ARSD 44:90:03:13 
13 This was being discussed in a local jurisdiction in northwest South Dakota 
14 This occurred in one of the lottery locations 
15 This occurred in one of the lottery locations 
16 This occurred in one of the lottery locations 
17 ARSD 44:90:03:17 
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CONCLUSION 

Because Puffy's did not exhaust its administrative 

remedies, there was an adequate remedy at law, and the 

issue really was moot, the Alternative Writ of Mandamus 

was not ripe and the circuit court should have 

dismissed the action for lack of jurisdiction. 

For all the reasons aforestated, the Department 

hereby respectfully requests that this Court reverse 

the order of the circuit court and enter an order 

dismissing and/or quashing the alternative writ of 

mandamus. 

Dated -this 10th day of May, 2024. 

/S/ Tamara Lee 
Tamara Lee 
Special Assistant Attorney General 
600 E. Capitol Ave. 
Pierre, SD 57501 
(605) 773-3361 
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EXHIBIT A 

Filed: 5/10/2024 1 :25 PM CST Supreme Court, State of South Dakota #30554 



STA TE OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 

PUFFY'S, LLC, a South Dakota 
Limited Liability Company, 

Applicant, 

v. 

STATE OF SOUTH DAKOTA, 
DEPARTMENT OF HEALTH, 

Respondent. 

) IN CIRCUIT COURT 
)SS 
) SEVENTH JUDICL\L CIRCUJT 
) 
) FILE NO. 51 CIV 23-937 
) 
) 
) ORDER REGARDING PEREMPTORY 
) WRIT OF MANDAMUS 
) 
) 
) 
) 
) 

Puffy's, LLC (Puffy's) was granted an alternative writ in this matter on July 26, 2023. The 

South Dakota Department of Health (the Department) filed a Motion to Dismiss or, in the 

Alternative, Motion to Quash on September 5, 2023. A hearing was held on November 6, 2023. 

FACTS 

Puffy's is a company that operates medical ca.nnabis dispensaries in South Dakota. The 

Departtnenc administers the South Dakota Medical Cannabis program. On March 9, 2022, the 

Departtnent held a random draw process co issue 15 registration certificates for medical cannabis in 

Rapid City, SD. There were 47 applicants for the 15 allowable certificates. Those who did not receive 

a certificate were placed on an ordered list of alternates (the waitlist). Puffy's received i;everal 

certificates and the first alternate position on the waiclist. 

Greenlight Dispensary also received a registration certificate. Greenlight was unable to 

become operational with.in one year. On April 20, 2023, the Department denied Grcenlight's request 

for an operation extension, causing Grccnlighfs certificate to become void under the department's 

adminiswtive rules. Grecnlight did not appeal the denial, and ·Greenlight's registration certificate 

became available for an alternate. There is no dispute that Puffy's has priority to receive the certificate 
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over other applicants on the waitlist. Puffy's alleges that the Department refuses to issue the certificate 

despite a dear legal requirement to do so. 

Puffy's filed an application for writ of mandamus on July 19, 2023. The Court issued an 

alternative writ on July 26, 2023. In a letter dated August 18,202.3, the Dcpanment notified Puffy's 

that it may proceed w:ith the registration process relating to the available registration cei:tificate. The 

Department acknowledges in its brief that "the Department, has sent notice to Puffy's, llC of its 

tight to proceed with the application process for the available dispensary ccrtificii.te.'' Despite the 

Jetter, the Department has not issued the certificate to Puffy's, as of the date of this memo. Puffy's 

alleges that the Department refuses to issue the certificate until and unless Puffy's completes the 

application process again. 

LEGAL DISCUSSION 

I. The Court has jurisdiction to issue a writ against the Department. 

The Department argues that the Court is categorically prohibited from issuing a writ against 

the Department of Health. The Department is incorrect. 

As a general matter, district courts have jurisdiction to grant writs of mandamus and of 

prohibition. SDCL § 16-6-15 ("The circuit court has the power to issue writs of. .. mandamus . . . and 

all other writs necessary to carry into effect its judgments, decrees, and orders, and to give to it a 

general control over inferior courts, officers, boards, tribunals, corporations, and persons."). "The 

granting of a writ of mandamus is not a matter of absolute right, but is vested in the sound discretion 

of the court[.]" Asper v. Ne/Ion, 2017 S.D. 29, 111, 896 N.W.2d 665,668. 

A. The Court can issue a writ against the Department. 

The Department argues that SDCL § 16-6-15 does not specifically sta.te that a writ can be 

granted against a state department, but the Department cites no authority other than the plain language 

of the statute for this proposition. The South Dakota Supreme Court has affirmed writs of mandamus 
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issued by district courts against state departments. S. Dakota Trucking Au'n, Inc. v. S. DahJta Dep't of 

Transp., 305 N.W.2d 682 (S.D. 1981) ("This is an appeal from a declaratory judgment and writ of 

mancb.tnus entered in favor of appellees. We affirm."); Kr.male v. S. Dakota Dep'I ojEnv'I & Nat. Res,, 

2012 S.D. 89, 824 N.W.2d 429 (citing SDCL 21-29-1 and applying the analysis for re,,jewing a writ 

to actions by the DENR). Therefore, this Court has jurisdiction to grant a writ of mandamus 

compelling action from the Department. 

B. The exhaustion of administrative remedies requirement is not applicable. 

It is true that, generally, "[fjailurc to exhaust administrative remedies where required is a 

jurisdictional defect." S. Dakota Bd. ojfuJeJJls v. Heege, 428 N.W.2d 535, 539 (S.D. t 988). "It is a settled 

rule of judicial administration that 'no one is entitled to judicial relief for a supposed or threatened 

injury until the prescribed administrative remedy has been exhausted.'" Id. However, there are 

exceptions to the requirement of exhaustion of administrative remedies." Id. 

(1) Exhaustion is not re9uired where a person, through no fault of his own, docs not discover 
the purported wrong until after the time for application of administrative relief. Uc/e v. Dahl, 
285 N.W.2d 594 (S.D.1979). 

(2) Exhaustion is not required where the agency fails to act, Weltz 11. Board ojEdkcalion of Scotland, 
329 N.W.2d 131 (S.D.1983) (footnote t). 

(3) Exhaustion is not required where the agency does not have jurisdiction over the subject 
matter or parties. Johnson, supra at 112. 

(4) Exhaustion is not required where the board having appropriate jurisdiction has improperly 
made a decision prior to a hearing or is so biased that a fair and impartial hearing cannot be 
had. Mordlxmt v. Egtrl, 88 S.D. 527,223 N.W.2d 501 (S.D.1974). 

(5) Exhaustion is not required in exttaordinary circumstances where a party faces impending 
irreparable harm of a protected right and the agency cannot grant adequate or timely relief. 
Mordhorst, s,,pra;Joh11so11, .r11pra. 

ld. Here, Puffy's falls within the second exception. Puff)"s seeks a writ compelling the Department to 

act when it ms failed to do so. Therefore, contrary to the Department's argument, the Court has 

jurisdiction to act; the exhaustion of administrative remedies requirement does not prohibit the Court 

from issuing a writ here. 
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C. Puffy's has met the requirements of SDCL § 21-29~2. 

The Department argues that Puffy's application is defective under SDCL § 21-29-2. SDCL § 

21-29-2 states that a writ "must be issued upon affidavit, upon the application of the party beneficially 

interested." The affidavit requirement is a "mandatory predicate" and failiog to satisfy chis requirement 

makes the application "fatally flawed." Elliot/ v. Bd. of Cn!J. Co111m'rs of I.Ake Cnry., 2007 S.D. 6, 727 

N.W.2d288. 

In Elliott, the Supreme Court recognized the mandatory nature of the affidavit requirement in 

SDCL § 21-29-2. Elliott filed a pleading titled "Petition Contesting Denia.l of Building Permit and 

Notice of Appeal." Id. at 1 4. The pleading was signed by Elliott's attorney but was neither verified 

nor accompanied by an affidavit. Id. at ,i 10. The circuit court dismissed the case for lack of jurisdiction. 

On appeal, Elliot argued that bis pleading was sufficient and could "be construed either as a writ of 

certiorari or a writ of mandamus." ld at ,i 10. The Supreme Court interpteted SDCL § 21-31 -zl by 

likening it to the SDCL 21-29-2. Id. at ,1 12. The Court noted "[a]n application for a writ of mandamus 

includes a similar mandatOt)' predic:ate: 'The writ of mandamus must be issued in all cases where there 

is not a plain, speedy, and adequate remedy, in the ordinary course of law. It must be issued upon 

affidavit, upon the application of the party beneficially interested.' " SDCL 21-29-2. The Court's 

discussion makes clear that the "must'' language in the writ of mandamus statute, SOL 21-29-2, means 

that the Court has oo jurisdiction over the matter in absence of an affidavit. The Coun held that 

Elliot's pleading was "far.ally flawed" and the lower court's determination that it lacked jurisdiction 

was correct. Id. at 'ii 18. 

In the present case, Puffy's began the case by filing a ''Verified Application for Alternative 

Writ of Mandamus." The application included a VERIFICATION section, signed by Puffy's attorney 

1 •• ~!'he appli<:ation (or a writ of <:crtiorari /JIMII b, ""'ti; a oJ!itlavit by the pu1y bcndic~II>• i111~Tcs1ctl' " Elliot, 2007 S.T>. ar ~ 12 
(quoting SIX:!.§ 21-31-2). 
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and notarized. However, SDCL 21-29-2 requires an affidavit, not a verified petition.2 The question 

becomes, whether Puffy's pleading can be construed as an affidavit. 

The South Dakota Supreme Court has said "[a)n affidavit is merely oral evidence reduced to 

writing." Stud/ v. Black Hilk }<'ed. Credit Union, 2015 S.D.33,114, 864 N.W.2d 513,517. ''The uue test 

of the sufficiency of an affidavit is whether it has been drawn in such a manner that perjury could be 

chugcd thereon, if any material allegation therein is false.'' Olson v. Advt111ct-'RJl111e!J Thmher Co., 43 S.D. 

518, 180 N.W. 961, 963 (1921) ("this affidavit, because it contains the men: opinion of affiant as to 

the material fact, fails to meet the one universal test applicable to all affidavits."). Other Courts have 

also described the nature of an affidavit. 011tWut Ba11k, r--S.B 11. Markowitz, 2012 IL App (1st) 111187, 

1 45, 968 N.E.2d 726, 737 (''[A]n affidavit is simply a declaration, on oath, in writing, sworn to by a 

party before some person who has authority under the law to administer oaths."); Wood v. Btdiale.b, 272 

Mich. App. 558, 562, 727 N.W.2d 654. 657 (2006) ("To constitute a valid affidavit, a document must 

be (1) a written or printed declaration or statement of facts, (2) made voluntarily, and (3) confirmed 

by the oath or affirmation of the party making it, taken before a person having authority to administer 

such oath or affirmation."); Han v. Neth, 265 Neb. 321, 334, 657 N.W.2d 11, 24 (2003)("An affidavit 

is a written or printed declaration or statement of facts, made voluntarily, and confirmed by the oath 

or affirmation of the party making it, taken before a person having authority to administer such oath 

or affirmation."); Com. 11. Brown, 767 A.2d 576, 582 (Pa. Super. Ct. 2001) ("By definition an affidavit is 

a statement of facts confirmed by oath before a judicial officer having authority to administer the 

oath.'~; ThomaI v. GrtenUIOod &}lore Hosp., 970 So. 2d 273, 277 (Miss. Ct. App. 2007) ("An affidavit is 

'a voluntaty declaration of facts written down and sworn to by the declarant before an officer 

authorized to administer oaths.' ") (quoting Bhicks Law Dictionary 58 (7th Edition 1999)); Scarb11mu1,h 

J In FJliort, the court noted IIOl.lth Dakou ~tatur~-:i permit a wrir 10 be i~~ucd by affidavit or verified retitinn. Elliot. 2007 S.I), at 1 11-
12. 
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v. Wright, 871 A.2d 937, 93~39 (R.I. 2005) ("An affidavit is a written statement tlut has been sworn 

to by the affiant before a person authorized to administei oaths."); MMgavero v. Kenz.ltr, 317 Ill. App, 3d 

162, 165, 739 N.E.2d 979, 982 (2000) (" An affidavit is "a declaration, on oath, in writing, sworn to 

before some petson who bas authority under the law to administer oaths."). 

Puffy's ''V eri6ed Petition" is a declaration of facts. Numbers 5-16 fall under the subheading 

entitled "FACTS.'' The statements contained therein are factual assertions, describing the events and 

circumstances of the case at hand. Before Cwach's signature, the docwnent states "AFFIANT 

FURTI:IER SAYETH NOT," thereby describing Cwach as an affiant. The docwncnt is notarized, 

and bears the following verification: 

Ryan D . Cwach, the undersigned, being first duly swom on oath, depose and st:Ates that the 
undersigned is the attorney for the Applicant named in the foregoing Application, that the 
undersigned has read it, know the contents therein, and that the facts therein contained are 
accurate and complete to the best of the undersigned's knowledge and belief. 

Therefore, the affiant's statements appe2r to be under oath and in writing. Puffy's has met the affidavit 

requirement of SDCL § 21-29-2, and there is no jurisdictional defect on these grounds. 

II. The issue is not moot. 

The Department argues that the issue is moot because the Depanmeo tissued a letter to Puffy's 

on August 18, 2023. lt is true that "the Court will not decide a moot case." Neller 11. Nett,r, 2019 SD 

60, 1 9. "IA] moot case is one in which there is no real controversy or which seeks co determine an 

abstract question which docs not rest on existing facts or rights, with the result that any judicial 

detennination would have no practical ot remedirtl effect." Id However, the doctrine of mootness is 

inapplicable here. 

The Department argues that there is no dispute following the letter dated August 18, 2023, 

but the Department still refuses to issue the certificate. The letter indicates that Puffy's "may proceed 

with the application process for a lottery dispensary certificate that has recently become available." 

What the Department has failed to recogni2e is that Puffy's' position is that it is entitled to the 
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certificate without further action. If the Department's position is that Puffy's is entitled to the 

certificate, but only if Puffy's reapplies, then there exisu; a controversy over whether Puffy's is 

present!}· entitled to the registration certificate. Puffy's seeks to compel the Department to issue the 

registntion certificate. The certi6catc has not been issued. Therefore, a controversy still exists and the 

issue is not moot. 

III. Puffis has demonstrated that it is entitled to a peremptoty writ. 

Puffy's seeks a peremptory writ to compel the Department to issue a registration certificate 

for Puffy's dispensuy. 

South Dakota law allows a trial court to issue a writ of mandamus where no plain, speedy, and 
adequate remedy exists in the ordinary course oflaw. A writ of mandamus is an extr2ordinary 
remedy that will issue only when the duty to act is clear. A writ of mandamus commands the 
fulfillinent of an existing legal duty, but creates no duty itself, and" does not act upon ... 
doubtful or unsettled law. To prevail on a writ of mandamus or prohibition, Petitioners must 
show a clear legal .eight to pecform;1nce of the specific duty sought to be compelled and the 
respondent must have a definite legal oblig2tion to perform that duty. 

Mandamus may only be used to compel .ministerial duties, not discretionary duties. When 
public officials have a mandatory duty to perform mandamus may require performance but 
mandamus may oat dictate details when there is discretion in how the duty is to be performed. 
Further, an application for a writ of mandamus in the form of an affidavit. is sufficiently 
analogous to a complaint in a civil action to pennit a defendant to move to quash the 
alternative writ if n plaintiff's application is found insufficient. 

Km,ak v. S. Dakota Dep't ofEnv't & Nat. &s., 2012 S.D. 89, fl 9-10, 824 N.W.2d 429, 433-34 (cleaned 

up) (citations omitted). 

A. PufiYs has demonstrated a clear, mandatory duty to act . 

.ARSD 44:90:03:163 was promulgated by the Department and describes the procedures for 

awarding registtation certificates. In this case, more establishments applied for regisuation certificates 

> 44;90;03jl6. Department awarding of ccrolieation - Ticbreaking procedures - Notice 10 unsuccessful 11pplic:an1s. The 
di.-parunent $hall award certification a$ foUow$: 

(I) If more cstablishmcnn apply than arc allowed by a local govcrnmcn1, the Jcputmcnt ~hall aw3rd the cjtablishmc11t with the 
highest score J'>U"'Wlnt 10 § 44:CJ0:03: I 5 ~ regi1<tration ccrtificaw; 

(2) If the local government has enacted an u,·crall limit on the number of -~tabli:lhmcnts, the dcpartm~-nt shall aw-.uJ rcgistl'2tion 
ccrtificatc.1, in order of final score beginning wirh the highc.:•I scmc a uaincd punu,1111 to § 44:90:03: J 5, until the limit is reached; 

(J) I( 1hc loc;al government h:ls coacrcJ a limir on C'Jtabli,hmcnts by csnblishmcn1 type, rhc department •hall award registration 
certificates, in order of 6no.l 6COrt: beginning with rhc hi~hc,t score att:1incd pur~uanl m § 44:90:OJ:1S, until rhc limi! is n:sched 
for each ~bli.<hmcnr type; 
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than are allowed by a local government. The Department assigned scores to each applicant and hdd 

a random draw for registration certificates. The applicants who did not receive a registration certificate 

were placed on a prioritized waitlist. Puffy's received the first position on that waitlist. 

Recently, a registration certificate became available. Greenlight Dispensary's license was 

detennined void by the Department on April 20. 2023 after Greenligbt failed to become operarional 

within one year. as required by ARSD 44:90:03:16. The administrative rules clearly indicates that when 

an entity holding a registration certificate fails to become operational within one year, "the certificate 

is deemed void and 11111st be awarded to the next applicant on the waiting 1i<1t." ARSD 44:90:03:16 

{emphasis added). The language of the rule is "clear, certain, and unambiguous." Citibank, NA. ,,. S. 

Dakota Drp'I of &vtNHt, 2015 S.D. 67, 120, 868 N.W.2d 381, 390. "When the language in a [rule] is 

clear, certain, and unambiguous, there is no reason for construction, and this Court's only function is 

to declare the meaning of the statute as clearly expressed." Id. See also IVistn1td Rehab, Inc. ,,. Dep't of 

Soc. Sm,J., 2004 S.D. 104, ,i 8, 687 N.W.2d 516, 518 ("Administrative regulations ate subject to the 

same rules of construction as are statutes. When regulatory language is clear, certain and unambiguous, 

our function is confined to declaring its meaning as dearly expressed."). The Court "need not eng2ge 

in canons of statutory construction to determine the meaning of the regulation." Id. 

(4) If :ipplieanrs ,ire ticJ for one or more opcnilll(I in :i localiry, the affected 2pplicam.: ~nd intcrc~tro member~ of the public shall 
hJve the oppnrtunity m view, in person or via ,•ideoc:<1nfcrenc:c, a 12ndom drawing to determine the JUcce~~ful applicatll~. ,\U 
applicants must be t11nkcd vi,i the lottery $}'Hern 10 cstabli~h the unfor and a w:iicing list. 

Any cmb!Wuncnt granted 2 ccrtifiauc puN~nt to this scaion must b«o~ operational within one year uf 1hc d:u~ of award or the 
certificate is dttmcd void and must be awarded to rhc next 2pplic:int on rhe waiting Ii$!. Uthe <:stablishrncnr granted a <:crtilicarc 
pursu~nt to thu section cannor ~omc npcrati002I within one year, the ~tabli'.lhmcnr mdy ~ubini( ro the dcpanment, at lttst two week$ 
prior tn ~ expiration of tho: ccrtifiaill:, wrincn documcnr:ition of the: efforts made by the e6t2bli.~hmcnt 10 mcc1 the dt-aJlim•. Tile 
writkfl documentation m1m include the action 12kcn b)' the cs1abl.ishmcnt to secure e<tuipmcnt incl ~ervice~ nece""I}' co lx,come 
opcrntional, and the rni;on why t~ eatablishm.,nr is un2h!t: 10 meet the Jc:1.dlinc. Upon ~ lindinR by the dcpartm,;nt that, Jcspilc the 
establishmi:nt'i; documented tim<:ly effort~ to JcaJrc aU equipment anJ ~rviccs necessary to beco me opcr2tin11al, the t'lit.thlishmcnt is 
unabk: to become operational by 1he certificate expiration date, the dc:panmcm may ~rant the cstablishmcnr an c:ucruion of time by 
which the citablii lunent must become ofk:t.itional. The dcpnrmcnt ma)' only grant an cxtcn~ion for one additio nal year (mm thte date 
of expiration o( the ccrtif1Catc. No futthcr c,acnsions m:i.y bc granrcd. fatabii,hm~nt,; must co mply with the rcquircmcnli fQ< renewal 
in § 44:90:03:02 ttganlle:1,1 of trn: cxten.:ion. 

The notific:ition of any undu~es,;ful ~rplicant~ must identify the department's dcci$ion "~ a fmal department action ~ubjcct ro thl." 
contt$tcd case procedure~ pun<u:int to .SDCL char,1c1 t -26. 
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Gttenlight's license was deemed \'oid on April 20, 2023, when Greenlight failed to become 

ope.rational. As of now, the Department has failed to issue Greenlight's registration certificate to 

Puffy's. 11us is not an issue of timing. The issue is whether the Department refuse to issue the 

certificate until Puffy's reapplies. It appears the Department does not intend to issue the certificate in 

absence of further action from Puffy's. The Deparnnent's failure to act is a violation of a clear duty 

under ARSD 44:90:03: 16. 

Reapplicarioo is not contemplated by ARSD 44:90:03:16. The language of the rule does not 

suggest any additional action by a waitlisted applicant before the Department "must" issue the 

registration certificate. Indeed, if the applicant is required to reapply, it seems a waitlist would be of 

little value. Thus, the Department had a mandatory duty to issue the registration certificate to Puffy's 

after "oiding Grcenlight's certificate. 

B. Puffyts has no other plain, speedy, and adequate remedy. 

As discussed above, the Department has failed to act. There is no Department action for 

which Puffy's can seek agency review. The fact that such a situation is expressly exempt from the 

exhaustion of administrative remedies requirement supports the conclusion that Puffy's has no other 

recourse but to seek relief from this Court in a writ. Puffy's is entitled to such relief. The Department 

must grant Puffy's the registration certificate. 

IV. The operational within one year requi~ement found in ARSD 44:90:03:16 is 
valid. Therefore. the dear duty found in ARSD 44:90:03:16 is enforceable by this Court. 

Puffy's argues the duty described in the previous section should only be enforced if ARSD 

44:90:03:16 is valid. Puffy's position is that ARSD 44:90:03:16 is invalid, and the Court should not 

enforce the duty described therein. This Court disagrees. 

"{A]n administrative regulation cannot adopt requirements that 'c..xpand upon the statute that 

it purports to implement." In rrAdoptio1tf!.f A.A..B., 2016 S.D . 22, CJ 6,877 N.W.2d 355, 359-60 (quoting 

Inn Li.ff Exp/., 2015 S.D. 27, ~ 17,864 N.W.2d 4. 9). Sec also Red Bear v. Cbe_yemu River Siou.v: Tribe, 
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336 N.W.2d 370,371 (S.D. 1983). "[RJules adopted in contravention of statutes are invalid." Id. ARSD 

44:90:03:16 implements SDCL § 34-20G-72. ARSD 44:90:03: 16 does not expand this statute and is 

not invalid. 

The South Dakota legislature delegated authority to the Department to promulgate rules 

relating to registration certificates in SDCL § 34-20G-72. The stAtutc srates, in relevant part: 

The department shall promulgate rules pursuant to chapter 1-26: 
(1) Establishing the fonn and content of registration and renewal applications submitted 
under this chapter; 
(2) Establishing a system to numerically score competing medical cannabis establishment 
applicants, in cases where more applicants apply than are allowed by the local government, 
that includes analysis of: 

(a) The preference of the local government; 
(b) In the case of dispensaries, the suitability of the proposed location and its 
accessibility for patients; 
(c) The character, veracity, background, qualifications, and relevant experience of 
principal officers and board members; and 
(d) The business plan proposed by the applicant, that in the case of a cultivation facility 
or dispensary shall include the ability to maintain an adequate supply of cannabis, plans 
to ensure safety and security of patrons and the community, procedures to be used to 
prevent diversion, and any plan for making cannabis available to low-income registered 
qualifying patients; 

SDCL § 34-20G-72. 

The portion of ARSD 44:90:03:16 in dispute is as follows: 

.Any establishment granted a certificate pursuant to this section must become operational 
within one year of the date of award or the certificate is deemed void and must be awarded to 
the next applicant on the waiting list. If the establishment granted a certificate pursuant to this 
section cannot become operational within one year, the establishment may submit to rhe 
department, at least two weeks prior to the expiration of the certificate, written documentation 
of the efforts made by the establishment to meet the deadline. The written documentation 
must include the action taken by the establishment to secure equipment and services necessary 
to become operational, and the reason why the establishment is unable to meet the deadline. 
Upon a fincling by the department that, despite the establishment's documented timely efforts 
to secure all equipment and services necessacy to become operational, the establishment is 
unable to become operational by the certificate expiration date, the department may gram the 
establishment an extension of time by which the establishment muse become operational. The 
department may only grant an extension for one additional year from the date of expiration 
of the certificate. No further extensions may be granted. Establishments must comply with 
the requirements for renewal in § 44:90:03:02 regardless of the extension. 

lO 

X 



f 

The Legislature deleg2tcd authority to the Department for the purpose of "fe]stablishing the 

form and content of registration and renewal applications" and "(tjhe business plan proposed by the 

applicant." SDCL § 34-20G-72. ARSD 44;90:03:16 falls within the scope of this delegation. In essence, 

the operational within one year requirement js an clement of the applicant's business plan. The 

Department clearly has authority to establish the content required in a registration application, as well 

as a renewal application. Although the Department treats the renewal and operational within one year 

requirement as separate processes, the operational within one year requirement corresponds to the 

timeline of renewal. The Court views the operational requirement content of the renewal application. 

That the Legislature pettnirs the Department to craft a scoring system that considers the 

applicant's business plan evidences the Legislature's intent that the Department should prioritize well

planned and functional cannabis establishments. The scoring system is used "in cases where more 

applicants apply than are allowed by the local government!' Thetefore, the Legislature envisioned a 

system whereby applicants can be selected for a regisuation cerrificare, in part, by the strength of their 

business plan. It is reasonable that part of the business plan envisioned by the Legislature is that the 

applicant will become operational in a timely manner. That the certificates renew on a yearly basis 

indicates that this time period is reasonable to become operational. On thls rationale, ARSD 

44:90;03: 16 does not expand upon SDCL § 34-20G-72 and is not invalid. 

ORDER 

Considering the foregoing, it is hereby: 

ORDERED that the Department's Motion to Dismiss or, in the Alternative, Motion to 

Quash is DENIED; and it is further 

ORDERED that the Department shall issue a state medical cannabis dispensary certificate 

to Puffy's LLC for location 3308 Campbell St., Rapid City. 

Dated this 17..,.day of November 2023. 
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AMBER WATKINS 
CLERKOF ~ 
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The Honorable Jo 
Circuit Court Jud e 
Seventh Judicial ircuit 

L 

PIL!D 
'-1 Nljhl Qiaty. SD 
IN CIRCUrr COURT 

NOV 16 2023 
.Alhbca- Watkins, Clcn ofC..,. 
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EXHIBIT B 

Filed: 5/10/20241 :25 PM CST Supreme Court, State of South Dakota #30554 



STATE OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 

) 
:SS 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

PUFFY'S, LLC, a South Dakota Limited 
Liability Company, 

Applicant, 

Vs. 

STATE OF SOUTH DAKOTA, 
DEPARThIENT OF HEALTH, 

Respondent. 

51CIV23-000937 

PEREMP1DRY WRIT OF MANDAMUS 

TO THE ABOVE-NA1v1ED RESPONDENT 

The Applicant, having filed an Application for a Writ of Mandamus seeking to command the 
South Dakota Department of Health to issue a state medical cannabis dispensary certificate for its location 
at 3308 Cambell St., Rapid City, South Dakota; and upon review of the Application, the briefs of the 
parties, and upon further hearing, the Court herebyfinds that Applicant is beneficially interested; has no 
other plain, speedy, and adequate remedy available in the ordinary course of law; and is entitled to the 
issuance of an Peremptory Writ of Mandamus pursuant to South Dakota Chapter 21-29 

NOW, THEREFORE, 

IT IS ORDERED AND COMMANDED that the South Dakota Department of Ilealth shall 
forthwith issue a state medical cannabis dispensary certificate to Puffy's LLC for location 3308 Cambell 
St., Rapid City, within Seven (7) days of service of this Writ upon the Department. 

IT IS ORDERED that, in accordance with SDCL § 21-29-6, service of this Writ shall be 
completed by providing a copy of this Writ of Mandamus to the Respondent's attorney ofrecord. 

11/30/2023 4:50:56 PM 

Attest: 

Shaw, Heather 
Clerk/Deputy 

T e Honorable Joshua Hendrickson 
C rcuit Court Judge 
Seventh Judicial Circuit 

Filed on: 11/30/2023 Pennington County, South Dakota 51CIV23-000937 
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Rapid City Medical Cannabis Dispensary Lottery Draw I March 9, 2022 [~~ MEDICAL 
CANNABIS 

. P ROGRAM ~ 

. --~ 

Order Number Name Address 
Drawn 

1 25 Putty's LLC 3324 Cambell St 

2 39 Puffy's LLC 4024 Biernbaum Ln Bldg B 

3 38 Puffy's LLC 4024 Biernbaum Ln Bldg A 

4 46 Rapid City Cannabis 3075 North Plaza Dr Unit B & C 

5 12 Genesis Farms, LLC 609 Mountain View Rd 

6 34 Puffy's LLC 2120 W Main St Unit 3 

7 16 Genesis Farms, LLC 2205 N La Crosse St 

8 23 Puffy's LLC 3310 Cambell St 

9 19 Greenlight Dispensary 840 Timmons Blvd Suite 6A 

10 22 Hive Collective LLC 918 E North St 

11 20 Greenlight Dispensary 840 Timmons Blvd Suite 7B 

12 30 Puffy's LLC 902 E Main St 

13 21 Greenlight Dispensary 840 Timmons Blvd Suite 7 

14 27 Puffy's LLC 4025 Biernbaum Ln 

15 7 CC Health 1624 Discovery Cir 

Alternate 1 24 Puffy's LLC 3308 Cambell St 

Alternate 2 17 Genesis Farms, LLC 3440 Universal Dr 

Alternate 3 15 Genesis Farms, LLC 3250 Eglin St 

Alternate 4 9 Dakota Pharm 1440 Luna Ave 

Alternate 5 2 Black Hills Cannabis Care 1810 Rand Rd 

Alternate 6 45 Puffy's LLC 1740 E North St 

Alternate 7 33 Puffy's LLC 2120 W Main St Unit 1 

Alternate 8 13 Genesis Farms, LLC 615 Mountain View Rd 

Alternate 9 26 Puffy's LLC 3316 Cambell St 

Alternate 10 28 Puffy's LLC 399 East Watts Ln Unit #11 

Alternate 11 47 Starbuds 1141 Deadwood Ave Suite 6 

Alternate 12 1 11 leaf Dispensary, LLC 1616 Camden Dr. 

Alternate 13 3 Black Hills Cannabis Care 1820 Rand Rd 

Alternate 14 6 Black Hills Cannabis Care 1810 RAND Rd Suite 1 

Alternate 15 36 Puffy's LLC 2120 W Main St Unit 5 

Alternate 16 43 Putty's LLC 2020 Deadwood Ave Suite 103 

Alternate 17 32 Puffy's LLC 1770 E North St 

Alternate 18 31 Puffy's LLC 1750 E North St 

Alternate 19 10 From The Hills 840 Timmons Blvd 

Alternate 20 40 Puffy's LLC 4024 Biernbaum l n Bldg C 

Alternate 21 35 Puffy's LLC 2120 W Main St Unit 4 



Rapid City Medical Cannabis Dispensary Lottery Draw I March 9, 2022 

Alternate 22 5 Black Hills Cannabis Care 1820 Rand Rd Suite 1 

Alternate 23 44 Putty's LLC 2460 Deadwood Ave 

Alternate 24 29 Putty's LLC 1935 Samec Rd 

Alternate 25 41 Puffy's LLC 2020 Deadwood Ave Suite 105 

Alternate 26 18 Greenlight Dispensary 840 Timmons Blvd Suite 6 

Alternate 27 42 Puffy's LLC 2020 Deadwood Ave Suite 104 

Alternate 28 14 Genesis Farms, LLC 501 Deadwood Ave 

Alternate 29 37 Putty's LLC 4024 Biernbaum Ln Bldg AA 

Alternate 30 4 Black Hills Cannabis Care 1820 Rand Rd Suite 2 

Alternate 31 11 Genesis Farms, LLC 601 Mountain View Rd 

Alternate 32 8 CC Health 2421 Elderberry Blvd 
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~ 
MEDICAL 

CANNABIS 
PROGRAM 

SOUTH DAKOTA 
MEDICAL CANNABIS PROGRAM 

600 EAST CAPITOL AVENUE 
PIERRE, SD 57501 -2536 

PHONE: 605.773.3361 I EMAIL: MCQuestions@state.sd.us I WEB: medcannabis.sd.gov 

08/18/2023 

Puffy's LLC 
ATTN: Kittrick Jeffries 
1732 Mesa Drive 
Rapid City, SD 57702 

RE: Dispensary Certificate for Lottery Alternate 

Dear Putty's, LLC: 

The Department is hereby notifying you that Puffy's, LLC may proceed with the 
application process for a lottery dispensary certificate that has recently become available. 
As the first alternate in the Rapid City lottery draw, Putty's, LLC is receiving this notice 
relative to the site location of 3308 Cambell St., Rapid City, SD. 

Please notify the Department in writing by Thursday, August 31 , 2023, if Puffy's is 
interested in moving forward with the process of certification for this dispensary 
establishment. Notification of interest may be sent to the medical cannabis program 
administrator either through USPS mail or via email at jennifer.seale@state.sd.us. 

If written notification is not received by 5:00 p.m. CT (central time) on August 31 st, the 
next alternate on the lottery list will be notified of the availability of the dispensary 
certificate. 

Thank you, 

Jennifer Seale 

Administrator I Medical Cannabis Program 

• 

'AV/ 
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CITY OF RAPID CITY 

February 9, 2024 

Puffy's LLC 
c/o Kittrick Jeffries 
1732 Mesa Drive 
Rapid City, SD 57702 

Office of the City Attorney 
300 Sixth Street 

Rapid City, South Dakota 57701-2724 
Telephone: 605-394-4140 

E-mail: attorney@rcgov.org 
www.rcgov.org 

RE: Medical Cannabis Dispensary License 

Dear Kittrick, 

The City of Rapid City has one medical cannabis dispensary license available, pursuant to Rapid 
City Municipal Code 5.74.070, due to the nonrenewal of a previous license. Based on the lottery 
conducted in March of 2022, Puffy's LLC is next in line for this available license at 3308 
Cambell Street in Rapid City. If you are interested in obtaining this license, please submit your 
full application documents, including approval from the Community Development Department 
and application fees, to the City Finance Office no later than 30 days from the date of this letter. 

If we have not received an application from you within 30 days, we will move to the next 
applicant in line and the license will no longer be available to you. 

Please reach out to me if you have any questions. 

Regards, 

qv-;t--W·~ 
Justin L. Williams 
Assistant City Attorney 

cc: Ryan Cwach, Attorney for Puffy's LLC 

f\/t f 



FORME 

South Dakota Medical Cannabis Program 
LOCAL GOVERNMENT COMPLIANCE CERTIFICATION 

The purpose of this form is to collect the necessary information from applicants who seek a 
medical cannabis establishment registration certificate pursuant to ARSD 44:90:03:10 and ARSD 

44:90:03:11 

SECTION J. Establishment Jnf ormation 
Please provide the following information for the prospective medical cannabis establishment. For each establishment 
you are certifying within your jurisdiction, please provide a separate local government compliance certification form. 

Legal Business Name Type of Establishment(s) 

P uffy's Dispensary 
□ Cultivation 0 Manufacturing 

Q,Oispensarv o Testing 
Establishment PhySicar Address Apartment or Suite# 

3308 Cambell St 

City County State ZIP Code 

Rapid City Pennington SD 57701 

SECTION II. Ordinance Compliance 
1. Are there Ordinances limiting the number of medical cannabis establishments within the jurisdiction? 

Yes ~o to question 2) 
No o (Go to question 4) 

2. How many of each establishment type are allowed by ordinance in the jurisdiction? 
a. Cultivation 
b. Manufacturing== 
c. Testing 
d. Dispensary IS°" 

3. When was the effective date for this ordinance? 
Effective Date 10102;2021 --------

4. Are there Zoning ordinances in effect relating to medical cannabis establishments? 
Yes.Go to question 5) 
No I 1 (Go to question 6) 

5. Is the proposed location in compliance with zoning ordinances pertaining to medical cannabis? Yese No D 

6. Does the jurisdiction require the applicant to obtain any local permits, licenses, or registrations pertaining to 
medical cannabis? · 

Yes ~o to quesUon 7) 
No □ (Sign and certify this form) 

7. Has the applicant obtained the required local permits, licenses, or registrations pertaining to medical 
cannabis? Yese No □ .. 

October 2021 '/Vlf l 



SECTION Ill. Attachments 
Please attach all ordinances related to medical cannabis with this form. If submitting multiple local government 
compliance certification forms, only attach local ordinances once. 

SECTION IV. Certification 
I certify that the above-mentioned medical cannabis establishment meets all applicable j urisdiction requirements. 

Full Name {Printed) Title Jurisdiction 

Heidi Vl.eaver Norris Sr. Adm in Coordinator City of Rapid City 

Full Name (Signature) Date ~··;;;~;,;;-=7 03-06-2024 
X~y, ~Ot ffi'«'300Cl'.ltic:.~roe:21?bed3:,4d.1 !I 

October 2021 



EXHIBIT F 

Filed: 5/10/20241 :25 PM CST Supreme Court, State of South Dakota #30554 



1 STATE OF SOUTH DAKOTA 

21 COUNTY OF PENNINGTON 

4 PUFFY ' S, LLC, a South 
Liability Company, 

5 

6 

7 

Applicant, 

V. 

STATE OF SOUTH DAKOTA, 
8 DEPARTMENT OF HEALTH, 

9 Responde nt . 

10 

Dakota) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ss 
IN CI RCUI T COURT 

SEVENTH JUDICIAL CIRCUIT 

MOT I ONS HEARING 
CIV23- 807 

11 

12 

131 

14 

BEFORE : THE HONORABLE JOSHUA HENDRICKSON 
CIRCUIT COURT JUDGE 

1 5 

16 

17 

18 

19 

20 

21 

221 

231 

24 

251 

APPEARANCES: 

PENNINGTON COUNTY COURTHOUSE 
RAPID CITY, SOUTH DAKOTA 
OCTOBER 2 , 2023 

FOR THE APPLICANT: MR. RYAN CWACH 
Attorney at Law 

FOR THE RESPONDENT: 

- - - -

202 West 2nd Street 
Yankton, South Dakota 

MS . TAMARA LEE 
Attorney at Law 
South Dakota Department o f 
Health 
600 E. Capitol Avenue 
Pierre, South Dakot a 

1 



1 

2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

14 

15 

16 

17 

18 

remedy or exhaust administrative remedies. That's well 

covered in my brief, too. 

The Department is clearly a lower tribunal here, Your 

Honor, in that it is a contested case proceeding under 

the Administrative Procedures Act which this Cour.t has 

jurisdiction over -- would have jurisdiction over if 

there was an appeal either Puffy's or by the 

Department, you know, if that proceeding were to 

actually occur, and so that argument I think fails. 

Similarly, they're arguing that you don't have 

jurisdiction; the Court doesn't have jurisd~ction to 

hear this writ. I'm arguing this writ is necessary 

because they do not have jurisdiction, and so that is 

one of the reasons why we do not have to consider the 

administrative exhaustion argument from the Department. 

And, Your Honor, what I have here, I have the 

relevant statutes printed out, and what I thought what 

would be good, because this is a new area of law for a 

lot of people I've been in it now for about two 

years. There is no case law on it. If I may, I have 

21 them printed out. I would like to hand t hem to you and 

221 
23 

to Ms. Lee for the balance of my argument. 

THE COURT: You may. 

MR. CWACH: Thank you, Your Honor, for allowing me to 

approach. 
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I SDCL SECTIONS I 
1-26-30. Right to judicial review of contested cases--Preliminary agency actions. 

A person who has exhausted all administrative remedies available within any agency or a party who is 

aggrieved by a final decision in a contested case is entitled to judicial review under this chapter. If a 

rehearing is authorized by law or administrative rule, failure to request a rehearing will not be 

considered a failure to exhaust all administrative remedies and will not prevent an otherwise final 

decision from becoming final for purposes of such judicial review. This section does not limit utilization 

of or the scope of judicial review available under other means of review, redress, or relief, when 

provided by law. A preliminary, procedural, or intermediate agency action or ruling is immediately 

reviewable if review of the final agency decision would not provide an adequate remedy. 

Source: SL 1966, ch 159, § 15 (1); SL 1972, ch 8, § 26; SL 1977, ch 13, § 12; SL 1978, ch 13, § 9; SL 1978, 
ch 15. 

1-26-30.2. Appeal from final action in contested case. 

An appeal shall be allowed in the circuit court to any party in a contested case from a final decision, 
ruling, or action of an agency. 

Source: SL 1975, ch 17, § 1. 

1-26-30.4. Scope of sections on appeals to circuit courts. 

The sections of this chapter on appeals to circuit courts shall govern civil appeals to the circuit courts of 

South Dakota from final decisions, rulings, or actions of agencies pursuant to chapter 1-26. 

Source: Supreme Court Rule 82-35. 

21-29-2. Writ issued when ordinary remedy inadequate--Application and affidavit. 

The writ of mandamus must be issued in all cases where there is not a plain, speedy, and adequate 

remedy, in the ordinary course of law. It must be issued upon affidavit, upon the application of the party 
beneficially interested. 

Source: CCivP 1877, § 696; CL 1887, § 5518; RCCivP 1903, § 765; RC 1919, § 3007; SOC 1939 & Supp 
1960, § 37.4502. 

21-29-4. Grant of writ on default prohibited. 

The writ of mandamus cannot be granted by default. The case must be heard by the court, whether the 
adverse party appear or not. 

xxir 



Source: CCivP 1877, § 698; CL 1887, § 5520; RCCivP 1903, § 767; RC 1919, § 3009; Supreme Court Rule 

611, 1939; SDC 1939 & Supp 1960, § 37.4503. 

21-29-8. Hearing by court when no answer made or no questions of fact raised. 

If no answer be made, the case must be heard on the papers of the applicant. If the answer raises only 

questions of law, or puts in issue only immaterial statements, not affecting the substantial rights of the 

parties, the court must proceed to hear, or fix a day for hearing the case. 

Source: CCivP 1877, § 704; CL 1887, § 5526; RCCivP 1903, § 773; RC 1919, § 3015; Supreme Court Rule 

613, 1939; SDC 1939 & Supp 1960, § 37.4506. 

21-29-9. Objections and proof countervailing answer introduced by applicant at trial. 

On the trial the applicant is not precluded by the answer from any valid objection to its sufficiency and 

may countervail it by proof, either in direct denial or by way of avoidance. 

Source: CCivP 1877, § 701; CL 1887, § 5523; RCCivP 1903, § 770; RC 1919, § 3012; Supreme Court Rule 

614, 1939; SDC 1939 & Supp 1960, § 37.4507. 

21-29-10. Discretionary jury trial and postponement--Statement of question to be tried--Assessment 
of damages. 

If an answer be made which raises a question as to a matter of fact essential to the determination of the 

motion, and affecting the substantial rights of the parties, and upon the supposed truth of which 

allegation the application for the writ is based, the court may, in its discretion, order the question to be 

tried before a jury, and postpone the hearing until such trial can be had and the verdict certified to the 

court. The question to be tried must be distinctly stated in the order for trial, and the county must be 

designated in which the same shall be had. The order may also direct the jury to assess any damages 

which the applicant may have sustained, in case they find for him. 

Source: CCivP 1877, § 700; CL 1887, § 5522; RCCivP 1903, § 769; RC 1919, § 3011; Supreme Court Rule 

615, 1939; SDC 1939 & Supp 1960, § 37.4508. 

21-29-11, Verdict transmitted to court--Hearing on application. 

If no notice of a motion for a new trial be given or, if given, the motion be denied, the clerk, within five 

days after rendition of the verdict or denial of the motion, must transmit to the court in which the 

application for the writ is pending a certified copy of the verdict attached to the order of trial, after 

which either party may bring on the hearing on the application, upon reasonable notice to the adverse 

party. 



Source: CCivP 1877, § 703; CL 1887, § 5525; RCCivP 1903, § 772; RC 1919, § 3014; Supreme Court Rule 

616, 1939; SOC 1939 & Supp 1960, § 37.4509. 

21-29-13. Motion for new trial. 

The motion for a new trial must be made in the court in which the issue of fact is made. 

Source: CCivP 1877, § 702; CL 1887, § 5524; RCCivP 1903, § 771; RC 1919, § 3013; SOC 1939 & Supp 

1960, § 37.4511. 

I ARSD SECTIONS I 

44:90:03:16. Department awarding of registration certificate --Tiebreaking procedures -- Notice to 
unsuccessful applicants. The department shall award a registration certificate as follows: 

(1) If more establishments apply than are allowed by a local government, the department must award 

the establishment with the highest score pursuant to§ 44:90:03:15 a registration certificate; 

(2) If the local government has enacted an overall limit on the number of establishments, the 

department must award registration certificates, in order of final score beginning with the highest score 

attained pursuant to § 44:90:03:15, until the limit is reached; 

(3) If the local government has enacted a limit on establishments by establishment type, the 

department must award registration certificates, in order of final score beginning with the highest score 

attained pursuant to§ 44:90:03:15, until the limit is reached for each establishment type; 

(4) If applicants are tied for one or more openings in a locality, the affected applicants and interested 

members of the public must have the opportunity to view, in person or via videoconference, a random 

lottery to determine the successful applicants. The department shall rank each applicant via the lottery 

system to establish the order and a waiting list. 

Any establishment issued a registration certificate pursuant to this section must become operational 

within one year, defined as three hundred sixty-five days, or, if a leap year, three hundred sixty-six days, 

of the date of issue or the certificate is deemed void and must be awarded to the next applicant on the 

waiting list. If the establishment granted a certificate pursuant to this section cannot become operational 

within one year, the establishment may submit to the department, at feast two weeks prior to the 

expiration of the certificate, written documentation of the efforts made by the establishment to meet 

the deadline. The written documentation must include the action taken by the establishment to secure 

equipment and services necessary to become operatJonal, and the reason w hy the establishment is 

unable to meet the deadline. Upon a finding by the department that, despite the establishment's 

documented timely efforts to secure all equipment and services necessary to become operational, the 

establishment is unable to become operational by the certificate expiration date, the department may 

grant the establishment an extension of time by which the establishment must become operational. The 

department may only grant an extension for up to an additional year from the date of expiration of the 



certificate based upon the amount of time reasonably necessary for the establishment to become 

operational. No further extensions may be granted. Establishments must comply with the requirements 

for renewal in§ 44:90:03:02 regardless of the extension. 

The notification of any unsuccessful applicants must identify the department's decision as a final 

department action subject to the contested case procedures pursuant to SDCL chapter 1-26. 

Source: 48 SDR 40, effective October 5, 2021; 49 SDR 47, effective November 22, 2022; 50 SDR 62, 

effective November 27, 2023. 

General Authority: SDCL 34-20G-72(2). 

Law Implemented: SDCL 34-20G-56, 34-20G-72(2), 34-20G-72(4)(a). 
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The Department appeals the circuit court's order regarding preemptory writ of 

mandamus dated November 17, 2023. 

The circuit court entered an order of peremptory writ of mandamus on November 

30, 2023. The Department did not appeal this order. 

The Department filed a notice of appeal on December 11, 2023. 

On December 22, 2023, Puffy' s filed a Notice of Review seeking review of the 

portion of the circuit court' s November 17, 2023 order finding that the Department had 

constitutional and legal jurisdiction to create and impose S.D. Admin. R. § 44:90:03:16. 

The circuit court's holding that the Department had the constitutional and legal 

authority to create and administer S.D. Admin. R. § 44:90:03:16 is appealable under 

SDCL § 15-26-A-3(2). 
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STATEMENT OF LEGAL ISSUES 

1. S.D. Admin. R. § 44:90:03: 16 is unconstitutional and exceeds the statutory 

authority granted to the Department to issue rules for the medical cannabis program. 

Circuit Court: 
The circuit court found that S.D. Adm in. R. § 44:90:03: 16 was a legal and valid exercise 

of statutory authority under SDCL § 34-20G-72(2}(d). Putfy's Appx. 1 :9-11. 

Cases: 
Behrns v. Burke, 89 S.D. 96,229 N.W.2d 86 (S.D. 1975}. 
Cheyenne River Sioux Tribe Tel. Auth. v. PUC, 1999 S.D. 60,595 N.W.2d 604 (S.D. 
1999). 
Citibank, N.A. v. S.D. Dep't of Revenue, 2015 S.D. 67,868 N.W.2d 381 (S.D. 2015). 

Statutes: 
SDCL § 34-20G-55 
SDCL § 34-20G-57 
SDCL § 34-20G-72 

Administrative Rules: 
S.D. Admin. R. § 44:90:03:16 

2. The Department had a mandatory duty to issue the state certificate to Puffy's 

immediately after Greenlight Dispensary's state certificate voided. 

Circuit Court: 
The Circuit Court found that S.D. Adm in. R. § 44:90:03: 16 was clear and unambiguous. 

The rule imposes a mandatory duty on the Department to issue a state certificate to the 

next applicant on the waiting list without further action of the applicant. Puffy's Appx. 

Ex. 1 :7-9. 1 

Cases: 
Citibank, N.A. v. S.D. Dep't of Revenue, 2015 S.D. 67, 868 N. W.2d 381 (S.D. 2015). 
In re Estate of Flaws, 2012 S.D. 3,811 N.W.2d 749, 753 (S.D. 2012). 
Westmed Rehab, Inc. v. Dep't of Soc. Servs., 2004 S.D. 104,687 N.W.2d 516. 

1 If an exhibit previously had page numbers from start to finish, these page numbers are 
referenced. If the exhibit did not have page numbers prior to, page numbers for such 
exhibits are in the bottom left corner. 
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Statutes: 
SDCL § 21-29-1 
SDCL § 34-20G-72 

Administrative Rules: 
S.D. Admin. R. § 44:90:03:01 
S.D. Admin. R. § 44:90:03:05 
S.D. Admin. R. § 44:90:03:09 
S.D. Admin. R. § 44:90:03: 16 

3. Puffy's did not have an available administrative remedy to exhaust, or any other 

plain, speedy, or adequate remedy. 

Circuit Court: 
The circuit court found that S.D. Admin. R. § 44:90:03: 16 did not provide an 

administrative remedy for successful applicants because the Department failed to act 

when it was required to do so. Puffy's Appx. Ex. I :7. The circuit court found that 

Puffy's is beneficially interested, but had no other plain, speedy, or adequate remedy. 

Puffy's Appx. Ex. 1 :7-9. 

Cases: 
South Dakota Bd. Of Regents v. Hegge, 428 N.W.2d 535,540 (S.D. 1988). 
Weltzv. Scotland Board of Education, 329N.W.2d 131 (S.D. 1983). 
Krsnak v. S. Dakota Dep't of Env't & Nat. Res., 2012 S.D. 89,824 N.W.2d 429. 

Statutes: 
SDCL § 21-29-1 
SDCL § 21-29-2 
SDCL § 34-20G-72 

Administrative Rules: 
S.D. Admin. R. § 44:90:03:01 
S.D. Admin. R. § 44:90:03: 15 
S.D. Admin. R. § 44:90:03: 16 

4. The Court did not need to conduct an additional evidentiary hearing in order to 

issue the writ of mandamus. 

Circuit Court: 
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The circuit court issued the writ of mandamus after a hearing on Puffy's application for 

writ of mandamus, and the Defendant's motion to dismiss, or in the alternative, to quash. 

Puffy' s Appx. Ex. 1 : 11. 

Cases: 
Robinson v. Glover, 244 N.W. 322,323 (1932). 
Baker v. Atkinson, 2001 S.D. 49, ii 18,625 N.W.2d 265,271. 

Statutes: 
SDCL § 21-29-4 
SDCL § 21-29-8 
SDCL § 21-29-10 

Administrative Rules: 
S.D. Admin. R. § 44:90:03: 16 

STATEMENT OF CASE 

Puffy's filed a verified application for a writ of mandamus in the Pennington 

County circuit court on July 19, 2023. Judge Jeff Connolly issued an alternative writ of 

mandamus on July 26, 2023. The Hughes County Sheriff's Office served copies of the 

Application and the Alternative Writ of Mandamus on the South Dakota Attorney 

General's Office and the South Dakota Department of Health on August 03, 2023. 

The case was subsequently re-assigned to Judge Joshua Hendrickson. In response 

to the alternative writ of mandamus, the Department filed a motion to dismiss, or 

alternatively to quash the writ on September 05, 2023. A hearing was held on the 

application for writ of mandamus and the motion to dismiss on November 06, 2023. After 

hearing, the circuit court issued an Order Regarding Peremptory Writ of Mandamus that 

ruled in favor of Puffy's on November 28, 2023, and issued the Court's Peremptory Writ 

of Mandamus on November 30, 2023. To date, the Department has not complied with the 

circuit court's mandate. 
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The Department filed notice of appeal on December 11, 2023. Puffy's filed a notice 

of review on December 22, 2023. 

STATEMENT OF FACTS 

Puffy's is a South Dakota limited liability company that operates medical 

cannabis dispensaries in Rapid City, Meade County, and Sturgis. Through the South 

Dakota Medical Cannabis program, Puffy's is authorized to sell cannabis and cannabis 

products to persons having a valid South Dakota medical cannabis card. 

The Department administers the South Dakota Medical Cannabis program. SDCL 

Ch. 34-200 and S.D. Admin. R. Ch. 44:90 govern the South Dakota Medical Cannabis 

program, including the renewal of state registration of medical cannabis establishments. 

On October 05, 2021, the South Dakota Department of Health adopted 

administrative rules to govern the implementation of IM-26, the voter approved initiated 

measure for a state medical cannabis program. See Puffy's Appx. Ex. 9: I. This appeal 

centers around the validity, interpretation, and application of S.D. Admin. R. § 

44:90:03: 16, which is the Department's administrative rule indicating how the 

Department would award state medical cannabis certificates to establishments in local 

jurisdictions that have approved more local applicants to apply for a state certificate than 

the number of available local licenses. See Puffy's Appx. Ex. 8: 1-2. When S.D. Adm in. 

R. § 44:90:03: 16 was first adopted, the Department cited SDCL 34-200-72(3) (2021) as 

its general authority and SDCL 34-200-56 and 34-200-72(3) as the law being 

implemented.2 Puffy's Appx. Ex. 9:8. 

2 The legislature struck the original subsection (I) and renumbered the remaining 
subsections in 2023, so this reference to subsection (3) would be to current law 
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The City of Rapid City was one of those jurisdictions. Local jurisdictions must 

allow at least one dispensary in its jurisdiction but may limit the total number of 

dispensaries. See SDCL §§ 34-20G-56 & 34-200-59. The City of Rapid City limited the 

number of medical cannabis dispensaries to "I for each 5,000 of population of the City." 

Puffy's Appx. Ex. I 5: I. At the time of initial licensure in 2022, this limited the number 

of local medical cannabis dispensary licenses to 15. However, the City of Rapid City 

approved 47 applications. 

All 47 applicants applied for a state medical cannabis dispensary certificate. 

Puffy's filed an application for its location at 3308 Cambell St. and paid an initial 

application fee of $5,000. The Department determined that all 47 applications, including 

Puffy's application at 3308 Cambell St., submitted applications that contained all the 

necessary information for an initial application. S.D. Adm in. R. § 44:90:03:0 I. The 

Department gave the same score under S.D. Admin. R. § 44:90:03:15 to all applicants. 

Puffy's Appx. Ex. 5:5 (Int. No. 9).3 As a result, all 47 applications were submitted to a 

Department-run lottery to draw the 15 applicants who would receive a state certificate 

and a waiting list order for the remaining 32 applicants in the event a license became 

available. S.D. Admin. R. § 44:90:03:16(4). Puffy' s Appx. Ex. 4. 

Puffy's location at 3308 Cambell was selected as Alternate #1. Puffy's Appx. Ex. 

4. In this position, Puffy's did not get a license, but if any license became available, for 

subsection (2). See Senate Bill 1, 2023 South Dakota Legislature, 98th Legislative 
Session. 
3 Puffy's Appx. Ex. 4 was admitted as Ex. I and Ex. 5 was admitted as Ex. 2 at the trial 
court hearing. See Puffy's Ex. 2:8: 14-9: 16. 
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whatever reason, Puffy's location at 3308 Cambell would be the first to receive the state 

certificate. 

In November 2022, the Department amended S.D. Admin. R. § 44:90:03: 16 

because numerous certificate holders were not going to meet the operational requirement. 

Puffy's Appx. Ex. I 0: 1-3. The amended rule now created a new "operational extension 

request" option where an initial certificate holder could get an additional year to become 

operational. The text of the new rule language is: 

If the establishment granted a certificate pursuant to this section cannot 
become operational within one year, the establishment may submit to the 
department, at least two weeks prior to the expiration of the certificate, 
written documentation of the efforts made by the establishment to meet the 
deadline. The written documentation must include the action taken by the 
establishment to secure equipment and services necessary to become 
operational, and the reason why the establishment is unable to meet the 
deadline. Upon a finding by the department that, despite the establishment's 
documented timely efforts to secure all equipment and services necessary 
to become operational, the establishment is unable to become operational 
by the certificate expiration date, the department may grant the 
establishment an extension of time by which the establishment must become 
operational. The department may only grant an extension for one additional 
year from the date of expiration of the certificate. No further extensions may 
be granted. 

Prior to the Department's adoption of this rule, the South Dakota Code Counsel warned 

the Department lacked the authority to impose an operational requirement or an ability to 

extend registration certificates for certain license holders. See Puffy's Appx. Ex. 5:20. In 

addition, none of the critical terms, such as operational, secure, equipment, services, or 

timely manner are defined. See Puffy's Appx. Ex. 5:5, 9-10 (Int. Nos. 12, 16, 17, 18, & 

19). In fact, the Department cannot even conclude if dispensaries that presently sell 

cannabis and cannabis products are operational. See Puffy' s Appx. Ex. 5:11 (Int. No. 27). 
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Greenlight Dispensary applied for an operation extension for one of its locations, 

but the Department did not extend/renew a certificate for Greenlight Dispensary. The 

Department provided Notice of Denial to Green light Dispensary on April 20, 2023. The 

stated reason for denial was that Greenlight Dispensary did not meet the criteria for an 

operational renewal extension request under S.D. Adm in. R. § 44:90:03: 16. Green light 

Dispensary did not appeal pursuant to its rights under the last sentence of S.D. Adm in. R. 

§ 44:90:03:16. As a result, Puffy's location at 3308 Cambell St., Rapid City became 

entitled to a state certificate as "Alternate #I" in the state's lottery drawing. 

Nearly 90 days later, the Department provided no communication and no 

certificate to Puffy's for its location at 3308 Cambell St., Rapid City. Puffy's filed a writ 

for alternative and peremptory writ of mandamus on July 19, 2023. After service but 

prior to the circuit court's order, the Department sent a letter to Puffy' s informing Puffy' s 

that Puffy's, LLC "may proceed with the application process for a lottery dispensary 

certificate that has recently become available." Puffy's Appx. Ex. 5:36. The Department 

later informed Puffy's LLC that the "application process" meant a re-application as well 

as a second initial payment of $5,310 dollars to renew. 

While this lawsuit was pending, the Department again amended S.D. Admin. R. § 

44:90:03: 16. This change clarified the term "one year" , which added the language 

"defined as three hundred sixty-five days, or, if a leap year, three hundred sixty six days" 

as opposed to a mandatory one year extension. Puffy's Appx. Ex. 11 :3-4. The change 

also now allowed the Department to limit the extension to less than a year. Puffy' s Appx. 

Ex. 11 :3-4. The Department changed the general authority to SDCL 34-200-72(2) 
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(2023)4 and the law being implemented to SDCL 34-20G-56 and 34-20G-72(4)(a). 

Puffy's Appx. Ex. 11 :4. 

The medical cannabis law allows local governments to have separate and unique 

criteria for the issuance of a local medical cannabis licenses that can be different from the 

state criteria for issuance of a state medical cannabis certificate. See SDCL §§ 34-20G-58 

& 34-200-58.1. In this case, the Department determined that Greenlight Dispensary was 

not operational; however, the City of Rapid City, under its ordinance, found that 

Greenlight Dispensary was operational under its ordinance. See Puffy's Appx. Ex. 15:2. 

Greenlight Dispensary could not operate where the State denied an operation extension 

request. Yet, Puffy's could not operate without the local license. This conflict between 

local and state law resulted in a situation where only 14 of the 15 licenses could actually 

operate from April 2023 to the end of the year. 

At the beginning of 2024, the City of Rapid City issued a local medical cannabis 

dispensary license to Puffy's at 3308 Cambell St. However, the Department refuses to 

issue a state certificate to Puffy's so Puffy's still cannot legally operate. 

ARGUMENT 

OVERVIEW 

Puffy's argument will begin with an analysis of how S.D. Admin. R. § 

44:90:03: 16 violates the equal protection clause because it treats medical cannabis 

certificate holder's differently for no rational reason. Next, the argument will demonstrate 

that the rule further exceeds the statutory authority of the Department. There is no law 

4 See footnote I . 
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that allows the Department to require certain state certificates to be operational or receive 

extensions of state certificates based on how the state certificate was awarded. 

However, in the event that the Court were to determine that rule was 

constitutional and within the authorities of law, the clear, plain meaning of the rule 

requires the Department to award the initial state certificate to Puffy's without any further 

action on the part of Puffy's. Puffy's does not need to re-apply or pay an additional fee. 

The lower court did not abuse its discretion when it made this determination and further 

determined that a writ of mandamus was necessary. 

Lastly, the Department attempts to argue that the matter is moot, or alternatively, 

that the Department should have been afforded an evidentiary hearing. There is a clear 

and present controversy between the parties regarding how this state certificate is to be 

awarded under S.D. Adm in. R. § 44:90:03: 16. The matter is not moot. The lower court 

also did not abuse its discretion in making its decision after the first hearing. There are no 

facts in dispute, and even if so, the mandamus laws afford the trial court broad discretion 

to make a determination on the application after a hearing. 

The Department does not give this Court any clear justifications to overturn the lower 

court under the de novo legal analysis standard or the abuse of discretion standard, as 

applicable. The Court has two clear options: ( I ) strike down the rule for being 

unconstitutional or exceeding statutory authority, or both, or (2) require the Department 

to follow the clear, plain meaning of the rule. 

STANDARD OF REVIEW 

The circuit court determined that S.D. Admin. R. § 44:90:03: 16 was a proper exercise 

of delegated legislative authority. Puffy' s challenges this ruling. The South Dakota 
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Supreme Court reviews issues regarding a "court's jurisdiction as questions of law under 

the de novo standard of review." Grajczyk v. Tasca, 2006 SD 55, ,i 8, 717 N.W.2d 624, 

627 (internal citations omitted). "Statutory interpretation and application are questions of 

law that we review de novo." State v. Goulding. 2011 S.D. 25, ,i 5, 799 N.W.2d 412,414. 

The construction and interpretation of an administrative rule is subject to the de novo 

standard of review as well. Westmed Rehab, Inc. v. Dep't of Soc. Servs., 2004 S.D. 104, 

,i 5,687 N.W.2d 516,518. 

The circuit court granted Puffy's request for a peremptory writ of mandamus. "This 

Court reviews the decision to grant or deny a writ of mandamus under an abuse of 

discretion standard." Grant Cnty. Concerned Citizens v. Grant Cnty. Bd. of Comm'rs, 

2011 S.D. 5, ,i 6, 794 N.W.2d 462,464 (citing Vitek v. Bon Homme Cnty. Bd. of 

Comm'rs, 2002 S.D. 45, ,i 5,644 N.W.2d 231,233). "An abuse of discretion refers to a 

discretion exercised to an end or purpose not justified by, and clearly against reason and 

evidence." Argus Leader v. Hagen. 2007 S.D. 96, ,i 7, 739 N.W.2d 475,478 (quoting 

Schafer v. Deuel Cnty. Bd. ofComm'rs. 2006 S.D. 106, ,i 4, 725 N.W.2d 241,243). It 

has also been described as a "fundamental error of judgment, a choice outside the range 

of permissible choices, a decision, which on full consideration, is arbitrary or 

unreasonable." Field v. Field, 2020 S.D. 51, ,i 15, 949 N. W .2d 221, 224. 

The circuit court denied the Department's motion to dismiss. The standard ofreview 

of a grant or denial of a motion to dismiss "is the same as our review of a motion for 

summary judgment - is the pleader entitled to judgment as a matter of law? All 

reasonable inferences of fact must be in favor of the non-moving party and we give no 
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deference to the trial court's conclusions of law." Guthmiller v. Deloitte & Touche, LLP, 

2005 S.D. 77, ,i 4,699 N.W.2d 493,496 (internal citations omitted) (emphasis added). 

The circuit court denied the Department's motion to quash. The standard of review 

for the circuit court's decision to quash is an abuse of discretion. Bruggeman by Black 

Hills Advocate, LLC v. Ramos, 2022 S.D. 16, ,i 34,972 N.W.2d 492,504. 

1. S.D. ADMIN. R. § 44:90:03:16 IS UNCONSTITUTIONAL AND EXCEEDS 
THE STATUTORY AUTHORITY GRANTED TO THE DEPARTMENT TO 
ISSUE RULES FOR THE MEDICAL CANNABIS PROGRAM. 

A. The Equal Protection Clause mandates that similarly situated persons be 
treated similarly unless the State can demonstrate a rational relationship 
between the different classifications. None exist here. 

The Department is imposing different standards on medical cannabis 

establishment's based on the locations and decision making of local authorities. 

The Fourteenth Amendment equal protection clause '[denies] to States the 
power to legislate that different treatment be accorded to persons placed by 
a statute into different classes on the basis of criteria wholly unrelated to the 
objective of that statute. A classification 'must be reasonable, not arbitrary, 
and must rest upon some ground of difference having a fair and substantial 
relation to the object of the legislation, so that all persons similarly 
circumstanced shall be treated alike. Behrns v. Burke, 89 S.D. 96, l O l, 229 
N. W.2d 86, 88 (S.D. I 975) (internal citations omitted). 

The South Dakota Supreme Court has "adopted a two-pronged test 

' regarding equal protection when legitimacy, suspect classes and fundamental rights are 

not involved: (I) Whether the statute does set up arbitrary classifications among various 

persons subject to it. (2) Whether there is a rational relationship between the 

classification and some legitimate legislative purpose.' " Cheyenne River Sioux Tribe Tel. 

Auth. v. PUC, I 999 S.D. 60, ,i 46,595 N. W .2d 604, 614. 

The operational after one year and extension language of S.D. Admin. R. § 

44:90:03:16 creates arbitrary classifications that are based on criteria unrelated to the 
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objective of the medical cannabis law. This provision of the rule treats certificate holders 

differently based solely on how the certificate was drawn. How the certificates are drawn 

is highly dependent on decisions of local government in how they select their local 

licenses, but those local decisions do not change the character, nature, or type of a state 

certificate. 

If the state certificate was drawn in a state-run lottery, a certificate holder must be 

operational within one year. However, all other state certificate holders do not have to be 

operational. A certificate holder in Vermillion, which has no local limit on the number of 

medical cannabis dispensaries within its jurisdiction, can renew its state certificate 

forever without any sort of state oversight of whether it is operational. See Puffy's Appx. 

Ex. 12. The City of Sturgis medical cannabis ordinance authorizes the City Finance 

Officer to inactivate a cannabis I icense that is inactive for 14 consecutive days or 28 

cumulative days in a year. See Puffy's Appx. Ex. 13:6 (Ord. 39-17). However, even 

though more applicants applied for a Sturgis medical cannabis dispensary license than 

were available in Sturgis, the Department does not impose an operational requirement on 

Sturgis certificate holders. This is because the City of Sturgis itself picked the order in 

which local applicants would get to apply for a state certificate through a City of Sturgis 

run lottery.5 See Puffy's Appx. Ex. 14:4. 

There is no state rule requiring that these jurisdiction' s medical cannabis 

establishments be operational within 365 days. S.D. Admin. R. § 44:90:03: 16 only 

5 Puffy's is one of two license holders for a medical cannabis dispensary in the City of 
Sturgis. 
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applies to state certificates in jurisdictions where a state lottery was conducted.6 All the 

other state laws, rules, and requirements to operate a medical cannabis establishment are 

the same in every part of South Dakota but for this arbitrary imposition to demonstrate 

the establishment became operational or could not despite timely efforts to obtain 

necessary equipment and services. Terms that are all undefined and highly subjective. 

Puffy's Appx. Ex. 5:5, 9-10 (Int. Nos. 12, 16, 17, 18, & 19). 

The second prong requires the court to determine if there is some sort of"rational 

relationship between the classification and the state interest." Cheyenne River, supra. 

S.D. Admin. R. § 44:90:03:16 is implementing SDCL § 34-20G-56. The operational and 

extension framework in the administrative rule are not rationally related to promoting 

local preferences, which are better evidenced through local ordinances and local 

government decision-making. It bears no relationship to SDCL § 34-200-72(2) dealing 

with numerically scoring applicants. The Department cannot reasonably contend that this 

is necessary to force dispensaries to open because this requirement is not imposed equally 

in all local jurisdictions. What compelling rationale is there for establishments to be 

operational within a year in Rapid City but not in Sioux Falls? Do medical cannabis 

patients in Rapid City need a guaranteed access to cannabis and cannabis products that 

Sioux Falls patients do not have? Puffy's state certficate is the same in Meade County, 

Sturgis, and Rapid City in all ways except this additional obligation is being imposed on 

the Rapid City licenses. 

6 For medical cannabis dispensaries, this rule applies only to dispensaries in the City of 
Rapid City and the City of Yankton. 
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B. The Department exceeded its statutory authority by imposing the operational 
framework of S.D. Adm in. R. § 44:90:03: 16. 

An administrative agency may only implement administrative rules that are within 

the confines of the law, otherwise, the administrative rule is invalid. See Citibank, N.A. v. 

S.D. Dep't of Revenue, 2015 S.D. 67, ~ 17,868 N.W.2d 381,389 (internal citations 

omitted). "A rule may also not expand upon the statute that it proposes to implement." 

Id. (citing State Div. of Human Rights, ex rel. Ewing v. Prudential Ins. Co. of Am., 273 

N.W.2d 111, 114 (S.D. 1978). 

"The power of an administrative officer or board to administer a . . 
. statute and prescribe rules and regulations to that end is not the power to 
make law ... but the power to adopt regulations to carry into effect the will 
of [the legislative body] as expressed by the statute. A regulation which 
does not do this, but operates to create a rule out of harmony with the statute, 
is a mere nullity." Id. (citing Dixon v. United States, 381 U.S. 68, 74, 85 S. 
Ct. 1301, 1305, 14 L. Ed. 2d 223 (1965)). 

The legislature mandated that all administrative agencies must submit the general 

authority and law implemented as part of a proposed rules. SDCL § 1-26-6.2. For this 

administrative rule, the Department presently cites SDCL §§ 34-200-56, 34-200-72(2), 

and 34-20G-72(4)(a) as the laws implemented. This portion of the brief shall analyze the 

administrative rule within the context of each of these statutes. The Department's cited 

general authority is SDCL § 34-200-72(2). 

SDCL § 34-200-56 states, "If a local government has enacted a numerical limit 

on the number of medical cannabis establishments in the locality and a greater number of 

applicants seek registration, the Department shall solicit and consider input from the local 

government as to its preference for registration." Nothing in S.D. Admin. R. § 

44:90:03: 16 relates to how the Department will solicit or consider input from a local 

government as to its preferences for registrants. The statute further does not authorize the 
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Department to impose operational requirements when there is no local input. Indeed, if 

this was the case, the Department would have actually issued a renewed state certificate 

to Green light Dispensary for this certificate and Puffys for its other five state certificates 

since the City of Rapid City had issued a local license to Greenlight Dispensary and 

Puffy's for 2024. The issuance of a local license through the end of the year would be the 

best evidence of a local government's desired state certificate holder; otherwise, why 

would the license holder hold a local license through 2024? 

The Department's operational requirement and the operational extension request 

has no tangential relationship to local preference for registrants. But can SDCL §§ 34-

20G-72(2) or 34-20G-72(4)(a) justify the operational requirement and operational 

extension request? SDCL 34-20G-72(2) authorizes the Department to establish: 

a system to numerically score competing medical cannabis establishment 
applicants, in cases where more applicants apply than are allowed by the 
local government, that includes analysis of: 
(a) The preference of the local government; 
(b) In the case of dispensaries, the suitability of the proposed location and 
its accessibility for patients; 
(c) The character, veracity, background, qualifications, and relevant 
experience of principal officers and board members; and 
(d) The business plan proposed by the applicant, that in the case of a 
cultivation facility or dispensary shall include the ability to maintain an 
adequate supply of cannabis, plans to ensure safety and security of patrons 
and the community, procedures to be used to prevent diversion, and any 
plan for making cannabis available to low-income registered qualifying 
patients. 

This cited authority clearly justifies the first half of the administrative rule, but does not 

authorize the subsequent creation of an operational requirement. In its order, the circuit 

court found that the operational within one year requirement was an "element of the 

applicant's business plan" under subparagraph (d), so therefore, the Department did have 

authority to impose this post-issuance operational requirement. Puffy's Appx. Ex. I :9-
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11. The circuit court erred, however, because this finding ignores the first part of the 

statute that subsections (a)-(d) are what the Department must analyze to score medical 

cannabis applications when there are more applicants for a state certificate than available 

local licenses prior to issuance of the state certificates. Whether a certificate holder 

becomes operational afler the Department has issued the state certificates does not relate 

the system to numerically score competing applicants of SDCL § 34-20G-72(2). The 

Department could weigh that information during its review of the application, but not 

after the issuance of the state certificate. 

The circuit court's rationale also ignores the very limited renewal requirements of 

the chapter. The circuit court rationalizes that it is "reasonably part of the business plan 

envisioned by the Legislature [ ... ] that the applicant will be operational in a timely 

manner. That the certificates renew on a yearly basis indicates that this time period is 

reasonable to become operational." Puffy's Appx. Ex. I: 11. This analysis does not 

withstand statutory analysis. The business plan can only be weighed in an application 

when there are too many competitive applications. SDCL § 34-20G-72(2). The 

application itself does not require a business plan to secure cannabis, etc. Compare SDCL 

§ 34-20G-72(2) with SDCL § 34-20G-55 and S.D. Admin. R. § 44:90:03:0 I. 

The circuit court's analysis also failed to reconcile S.D. Adm in. R. § 44:90:03: 16 

with SDCL § 34-200-57, which states, "the department shall issue a renewal registration 

certificate[ ... ] if the establishments registration certificate is not under suspension and 

has not been revoked." SDCL § 34-20G-57 (emphasis added). The law confines the 

Department's discretion on renewals to suspension or revocation. Id. The law makes no 

provision for the requirement that an establishment be operational. Id. The Department 
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contends that this is something in addition to those requirements, but additional 

requirements are not statutorily allowed. S.D. Adm in. R. § 44:90:03: 16 exceeds statutory 

authority and conflicts with the renewal statute. Compare S.D. Admin. R. § 44:90:03: 16 

with SDCL § 34-200-57. 

In the recent rule change at the end of 2023, the Department added SDCL § 34-

20G-72(4)(a) as a law implemented. Prior to 2023, the Department never cited this as a 

law that S.D. Admin. R. § 44:90:03:16 was implementing. Compare Puffy's Appx. Exs. 

9, 10, and 11. This recent rule change was limited to clarifying the length of a year to 365 

days, 366 days in a leap year and also authorized the Department to provide less time to 

become operation after the first year if an extension request was granted. SDCL § 34-

20G-72(4)(a) however authorizes the Department to establish administrative rules for 

"oversight requirements" solely for the purpose of ensuring "the health and safety of 

qualifying patients and [preventing] diversion and theft without imposing an undue 

burden or compromising the confidentiality of a cardholder." Whether a medical cannabis 

establishment is operational provides no oversight of health, safety, diversion or theft 

prevention. This is too extreme of a tangential leap to justify the non-renewal of a 

medical cannabis establishment license that is not under suspension or has not been 

revoked. Finally, it makes no sense that this type of oversight is necessary for state 

certificates issued after a state run lottery but for no other state certificates. 

2. PUFFY'S DEMONSTRATED A CLEAR, MANDATORY DUTY TO ACT AND 
HAS NO PLAIN, SPEEDY, AND ADEQUATE REMEDY IN THE ORDINARY 
COURSE OF LAW. 

A. The language of the administrative rule is clear and unambiguous. The plain 
meaning of the statute requires the Department to award a state certificate to 
Puffy's as alternative no. 1 with no further action by Puffy's. 

20 



Under the Department's administrative framework, Puffy's only recourse is a writ 

of mandamus. A writ of mandamus compels an "inferior tribunal, corporation, board, or 

person, to compel the performance of an act which the law specially enjoins as a duty 

resulting from an office, trust or station[.]" SDCL § 21-29-1. It commands the 

fulfillment of an existing legal duty after a showing of a clear legal right to performance 

of such duty. Krsnak v. S. Dakota Dep't of Env't & Nat. Res., 2012 S.D. 89, ,r,r 9-10, 824 

N. W .2d 429, 434 (internal citations omitted). The duty to act must be ministerial and not 

discretionary. Id. (internal citations omitted). The duty must be clear. Id. A writ of 

mandamus may not "dictate the details when there is discretion in how the duty is to be 

performed." Id. (internal citations omitted). 

Here, S.D. Adm in. R. § 44:90:03: 16 places an affirmative duty on the Department 

to issue a state certificate to Puffy's for its 3308 Cambell St. location. When 

administrative rules are "clear, certain, and unambiguous, [the Court's] function is 

confined to declaring its meaning as clearly expressed. Words and phrases ... must be 

given their plain meaning and effect." Westmed Rehab, Inc. v. Dep't of Soc. Servs., 2004 

S.D. 104, ,r,i 8-9, 687 N.W.2d 516, 518-19. Ifa rule is ambiguous, the Court may look to 

the object of the rule and apply a reasonable construction to accomplish the object. kl 

A close, textual analysis of the administrative rule shows that the circuit court did 

the correct plain meaning analysis. The relevant sentence does not revoke Greenlight 

Dispensary's state certificate; instead, it is "deemed void"7 as if it was never even issued 

7 The reason the "deemed voided" terminology is used is because a person cannot get a 
future license in the event one has been revoked under SDCL § 34-200-55(2). The 
Department did not want to prohibit someone from a future license because of this 
operational requirement. Alternatively, it would make sense for this rule to actually read 
that the license would "not be renewed" if not operational within one year. This language 
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to Greenlight Dispensary and "must be awarded" to Puffy's instead. In other words, 

Puffy's is supposed to receive the original state certificate. This is a legal fiction, but the 

meaning and intent is clear. 

The circuit court's legal analysis of the administrative rule was correct. Even if 

there was a plausible alternative interpretation, the circuit court's decision to issue a writ 

was not clearly a fundamental error in judgment. Must means must. The Department has 

a mandatory obligation by its own rule to issue a state certificate to Puffy's at 3308 

Cambell St. 

8. Puffy's does not have to first exhaust an administrative remedy that does not 
exist. 

The Department asserts that the matter should be dismissed because 

administrative remedies have not been exhausted; however, there are no administrative 

remedies available. The Department's argument relies extensively on S.D. Chapter 1-26 

in support of this argument, but this is not a situation where administrative procedures 

come into play. This is not a contested case. Only unsuccessful applicants have the right 

to appeal under a contested case procedures under S.D. Adm in. R. § 44:90:03: 16. Puffy's 

at its 3308 Cambell St. location was a successful applicant, which is why it was included 

in the lottery. Puffy's cannot request an administrative hearing to adjudicate this issue. 

The sole issue is whether "must" also means "may" in the administrative rule. 

This Court has recognized five exceptions to the exhaustion of administrative 

requirements. The five exceptions are: 

proves difficult however because it so clearly conflicts with SDCL § 34-20G-57, which 
requires that the state certificate be renewed unless it is revoked or under suspension. 
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(I) Exhaustion is not required where a person, through no fault of his own, 
does not discover the purported wrong until after the time for application 
of administrative relief. 
(2) Exhaustion is not required where the agency fails to act. 
(3) Exhaustion is not required where the agency does not have jurisdiction 
over the subject matter or parties. 
(4) Exhaustion is not required where the board having appropriate 
jurisdiction has improperly made a decision prior to a hearing or is so 
biased that a fair and impartial hearing cannot be had. 
(5) Exhaustion is not required in extraordinary circumstances where a 
party faces impending irreparable harm of a protected right and the agency 
cannot grant adequate or timely relief. 

South Dakota Bd. Of Regents v. Hegge, 428 N.W.2d 535,540 (S.D. 1988) (internal 

citations omitted). Here, exhaustion exception two applies since the agency has failed to 

act to issue the certificate when issuance is mandatory. The Department's administrative 

rule requires the Department to void the certificate given to Greenlight Dispensary and 

give it to Puffy's. The Department did the first mandatory action of voiding the 

certificate, but it has not done the second mandatory action. 

The Department relies on Dakota Loan Center of South Dakota. LLC v. 

Department of Labor Regulation, 20 I 8 S.D. 77, 920 N. W .2d 321 to support its contention 

that administrative remedies have not been exhausted. The factual circumstances that 

gave rise to the Court's decision in Dollar Loan are not present here. This is important 

because Dollar Loan is actually a narrow ruling. The specific statutory laws addressed in 

Dollar Loan are also not relevant to these specific proceedings. 

Pursuant to its statutory authority under SDCL § 1-26-29, the South Dakota 

Division of Banking ("Division") issued an emergency revocation order to immediately 

revoke Dollar Loan Center of South Dakota, LLC's (hereinafter "DLC") money lending 

license for offering financial products that violated S.D. Codified Laws § 54-4-4. Id. at 
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322. SDCL § 1-26-29 allows the order to be issued first followed by an administrative 

hearing when public health, safety, or welfare require it. 

The Division scheduled a hearing for October 17, 2017. Id. ,r 9. DLC appeared in 

that administrative proceeding on October 05, 2017 to request the hearing be continued to 

April 12, 2018, which was granted. Id. ,r I 0. Seven days later, on October 12, 2018, while 

the administrative hearing was pending, DLC filed an appeal of the emergency 

revocation order to the circuit court. Id. ,r 11. 

The circuit court dismissed the appeal under SDCL § 1-26-30, finding that the 

emergency revocation order was not a "final agency action" or an "intermediate agency 

action or ruling." Id. ,i 12. The sole issue on appeal to the South Dakota Supreme Court 

was whether an emergency revocation order under SDCL § 1-26-29 is a "final agency 

decision" or an "intermediate agency decision that was immediately reviewable," under 

SDCL § 1-26-30. Id. ,r 13. The South Dakota Supreme Court upheld the circuit court. 

While the exhaustion of administrative remedies was discussed in the South Dakota 

Supreme Court' s order, the Court's holding was that the emergency revocation order was 

not an order "issued in a contested case" under SDCL § 1-26-30, and therefore not a final 

agency decision, and was also not "an intennediate agency ruling that was immediately 

reviewable." Id. ,r,r 18 & 27. 

A call for a writ of mandamus or prohibition raises jurisdictional questions about 

the lower entity's authority. Before a court can detennine if administrative remedies 

should be exhausted in a mandamus or prohibition proceeding, the court must first 

detennine if the administrative action or proceeding has authority. If the administrative 

act or proceeding does not have authority, the writ must be issued. On the other hand, if 
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the administrative act or proceedings does have authority, the question of administrative 

remedy exhaustion can be raised and considered. Dollar Loan does not have any analysis 

on these particular issues, and to the extent it touches on administrative remedies, it is 

within the context of what constitutes an administrative order and when that order can be 

appealed under SDCL § 1-26-30. 

The Department previously admitted in the circuit court that the Department has 

not taken any final action that would entitle Puffy's to invoke a contested case 

proceeding. Puffy's Appx. Ex 2 at 7: 16-8:3 (The Court: ( ... ] It's different than the first 

case that we had where there was a pending appeal on a failure to extend a deadline.[ ... ] 

in your view has there been an administrative decision made that Puffy's has the ability 

to appeal an administrative process in this instance? Ms. Lee: No, I don't believe so, 

Your Honor."). 

The administrative rule does not provide for any form of administrative relief nor is the 

Department's letters and emails about Puffy's ability to reapply at a later date an action 

that could even have an administrative hearing. These statements also do not constitute a 

"final agency action" or an "intermediate agency action that is immediately reviewable" 

to require a Dollar Loan analysis by the Court. 

C. In addition to no administrative remedy, there is no other plain, speedy, or 
adequate remedy available to Puffy's. 

In order to get a writ of mandamus, the applicant must demonstrate that there is 

"no plain, speedy, and adequate remedy in the ordinary course of law." SDCL § 21-29-1. 

The circuit court did not abuse its discretion in determining that there was not another 

speedy remedy available. Puffy's has no administrative remedy. 
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The Department's brief further insinuates that Puffy's is attempting to have it both 

ways because Puffy's acknowledged in a separate proceeding regarding Puffy's five 

dispensary state certificates in dispute are eligible to an administrative contested case 

proceeding. Puffy's previously filed an application for writ of prohibition in a case 

known as Puffy's v. State of South Dakota, Department of Health, CIV23-807 (7th 

Judicial Circuit). The application for writ of prohibition alleged that the circuit court 

should issue a writ to prohibit the Department from holding contested case proceedings 

under S.D. Admin. R. § 44:90:03:16 because the rule was beyond constitutional and 

statutory authority. In that particular instance, the circuit court dismissed the application 

for a writ of prohibition because the circuit court determined that Puffy's needed to 

exhaust its administrative remedies first. The circuit court acknowledged, "Now, you still 

have the administrative remedy at that point and then you can appeal from that if you 

need be, or I imagine you can appeal this if you wanted to as well. I might be wrong. So 

I'll leave that; see how you want to decide that." Puffy' s Appx. Ex. 3:35: 13-17. Knowing 

the arguments concerning constitutional and statutory authority could be raised through 

the administrative and, if necessary, appellate process, Puffy's elected to continue the 

administrative process for those state certificates. 

In that situation, Puffy's was entitled to the contested case procedures as "an 

unsuccessful applicant" of a "final department action." S.O. Admin. R. § 44:90:03: 16. 

Here, Puffy's is not an "unsuccessful applicant" and has not received notice of a "final 

department action." Id. Puffy's is the first alternate entitled to a state certificate in the 

City of Rapid City. 
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Puffy's has no administrative or other remedy. A writ of mandamus is the only 

available option because the administrative rule mandates the Department to do 

something that the Department will not do. 

3. THE DEPARTMENT'S RULE REQUIRES THE DEPARTMENT TO ISSUE A 
CERTIFICATE TO THE ALTERNATIVE. THE DEPARTMENT HAS NOT 
ISSUED THE CERTIFICATE TO PUFFY'S. THE CONTROVERSY IS NOT 
MOOT. 

The Department contends that the matter is moot because the Department sent 

notice after the litigation commenced that Puffy's could apply for a state certificate if a 

local one becomes available. Puffy's did received a local license after the circuit court's 

order. However, the Department still has not issued a state certificate even though the 

Department's rule requires it. Puffy's wants the certificate (as evidenced by the prior 

commencement of a lawsuit seeking it), but the parties still disagree about whether the 

statutory and administrative framework requires Puffy's to (I) resubmit its application 

which was already approved by the Department and (2) pay an additional $5,310.00 for 

the initial application fee even though Puffy's paid an initial application fee, which was 

not refunded, when it applied but did not receive a certificate through the initial lottery. 

The Department's position completely ignores the administrative framework that 

the Department developed only three years ago. S.D. Adm in. R. § 44:90:03: I 6 must be 

read after S.D. Admin. R. §§ 44:90:03:01, 44:90:03:05, and 44:90:03:09. If the medical 

cannabis dispensary satisfies those requirements and the local community had no limits 

on dispensaries, the applicant would be entitled to a state certificate. Puffy's Appx. Ex. 

4: I. 

However, if there is a local limit and there are more applications for a state 

certificate than allowed under the local limit, S.D. Adm in. R. § 44:90:03: 15 comes into 
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play. S.D. Admin. R. § 44:90:03: 15 requires the Department to score all applicants who 

have met the initial application requirements. Puffy's Appx. Ex. 4: I. It can be interpreted 

as a form of heightened scrutiny to sort out better applications. S.D. Adm in. R. § 

44:90:03: 15 allows an applicant to get an extra 5 points on the application. 

If multiple dispensaries get the same score and the local limit is still exceeded, the 

state conducts a lottery pursuant to S.D. Admin. R. § 44:90:03:16(4). Puffy's Appx. Ex. 

4:1. The important point here is that if S.D. Adm in. R. § 44:90:03:16 is invoked, all 

applicants in that lottery have demonstrated that they meet the requirements to have a 

state certificate under S.D. Admin R. §§ 44:90:03:01, 44:90:03:05, and 44:90:03:09. In 

fact, these applications may be even stronger than applications in other jurisdictions that 

do not have to go through the scoring rubric of S.D. Admin. § 44:90:03: 15. S.D. Adm in. 

R. § 44 :90:03: 16 says an state certificate must be issued to the next alternate because 

these applications were already approved and vetted. This is why the Department's 

contention that Puffy's can, in effect, "reapply" is without grounds. 

The administrative rule also does not contemplate a second application process. 

The language is clear: "Any establishment granted a certificate pursuant to this section 

must become operational within one year of the date of award or the certificate is deemed 

void and must be awarded to the next applicant on the waiting list." S.D. Admin. R. § 

44:90:03: 16. (emphasis added). There is no discretion under the Department's own 

administrative rule. As the next applicant on the waiting list, the Department must give 

Puffy's a certificate without a reapplication and without a second application fee. 

This is why the matter is not moot. The Department still has not issued the 

certificate despite South Dakota's well-recognized principle that the word "must" makes 
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an action obligatory. This Court instructs that the use of "may, "shall," or "must" "is the 

single most important textual consideration determining whether a statute or 

administrative rule is mandatory or discretionary. In re Estate of Flaws, 20 I 2 S.D. 3, ,r 18 

811 N.W.2d 749, 753. But here, the Department has converted a "must" phrase to a 

"may" or "on condition on reapplication and additional payment," which is well beyond 

the authority of the administrative rule. There is also no delayed timeframe contemplated 

in this administrative rule. 

A matter becomes moot when "there is no real controversy or which seeks to 

determine an abstract question which does not rest on existing facts or rights, with the 

result that any judicial determination would have no practical or remedial effect." Netter 

v. Netter, 2019 S.D. 60, ,r I, 935 N.W.2d 789, 790. "This court will not dismiss an appeal 

upon the ground that the questions involved have become moot unless it appears clearly 

and convincingly that actual controversy has ceased; it must appear that the only 

judgment which could be entered would be ineffectual for any purpose and would be an 

idle act so far as concerns rights involved in the action." Dodds v. Bickle, 85 N.W .2d 

284, 286 ( 1957). There is clear and convincing evidence of an actual controversy here. 

The administrative rule states that the Department must give Puffy's a state certificate 

based on its initial application. The Department interprets this to mean that Puffy's must 

re-apply on the location and pay an additional $5,310, so that the fee to have this first 

state certificate would be in effect $10,310. The Department' s position against its own 

rules creates a clear controversy to Puffy's detriment. But for the Department's violation 

of its own administrative rules, Puffy's would have a state certificate. 
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4. THE LOWER COURT DID NOT ABUSE ITS DISCRETION BY NOT 
HAVING AN ADDITIONAL EVIDENTIARY HEARING. 

One of the purposes of a writ of mandamus is to get a speedy resolution for the 

applicant. The respondent is supposed to file an answer to the application and alternative 

writ. In this situation, the Department chose not to file an answer within 30 days. 

Trials are necessary to determine questions of fact. While no answer was filed, a 

hearing was still held. SDCL § 21-29-8. The case is then heard on the "papers of the 

applicant." Id. If there is no answer, or only immaterial statements, not affecting 

substantial rights of the parties, the Court can hear and rule on the case. Id. Further, even 

if there is a question of fact in dispute, and even if it affects a substantial right of a party, 

the trial judge still has the discretion to either (a) rule on the question of fact or (b) submit 

it to a jury at a later hearing. SDCL § 21-29-10. In this situation, the circuit court did not 

abuse that discretion by denying the motion to dismiss and ruling on the merits of the 

application because (1) no answer was filed despite being commanded, (2) there is no 

factual dispute, (3) this dispute centers only around the interpretation of S.D. Admin. R. 

44:90:03: 16, and (4) a further evidentiary hearing was not going to resolve the central 

question of whether "must be awarded" means "must be awarded" or "may be awarded 

after re-approval and additional payment of $5,310." 

This situation is similar to Baker v. Atkinson, 200 I S.D. 49, ,r 18, 625 N. W .2d 

265, 271 where the circuit court ruled on a writ of mandamus based upon the briefs and 

oral arguments of the parties. The Supreme Court noted therein that the legal duty to act 

was not in dispute among the parties. Id. The dispute centered on the appropriate form of 

an initiative and referendum petition. Id. Since this was the only issue, no remand for 

further hearing was required and this Court ruled on the appeal. Id. Similarly, the 
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Department and Puffy's do not dispute whether the Department has a legal duty to give 

Puffy's the state certificate, but the exact manner of how that is to be done under S.D. 

Admin. R. § 44:90:03:16 is in conflict. 

The Department acknowledges in writing that Puffy's is the only person entitled 

to the available state certificate for the City of Rapid City. See Puffy's Appx. Ex. 5:36. 

Puffy's wants the state certificate. In its brief, the Department claims that it has to re

review the application to see if Puffy's still qualifies under many state laws and rules 

other than S.D. Adm in. R. § 44:90:03: 16.8 The administrative rule so clearly does not 

authorize the Department to do that. 

Contrary to the Department's assertion that this necessitates an evidentiary 

hearing, it is actually an excellent argument for why S.D. Admin. R. § 44:90:03: 16 

exceeds the constitutional and statutory authority of the Department. The administrative 

rule's requirement that the applicant be operational wtin a year or the certificate must be 

awarded to the next alternate on the waiting list a year after approval so clearly conflicts 

with the meaning, interpretation, and implementation of other more important provisions 

of the medical cannabis legal and regulatory framework that this Court should do the 

Department a favor and strike it down. 

CONCLUSION 

The circuit court erred in determining that S.D. Admin. R. § 44:90:03:16 was an 

appropriate exercise of the Department's constitutional and statutory authority. The 

implementation of the rule violates the equal protection clause of the constitution. 

8 Presently, Puffy's has four other active state medical cannabis dispensary certificates. 
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Medical cannabis establishments are treated different for no apparent state purpose. 

Additionally, the administrative rule lacks legal authority. 

However, if the Court determines that the circuit court did not err on the legality 

of the rule, the circuit court did correctly interpret the plain meaning of the rule that the 

Department is required to issue a state certificate to Puffy's without further action of 

Puffy's. 

Dated this 24th day of June 2024. 

wach Law Offices, PLLC 
202 
Yankton, SD 57078 
605-260-4747 
ryanr'ihbirmcwac.hlaw.corn 
Attorney for Puffy's 
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ST.ATE. OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 

PUPPY'S, LLC, a South Dakota 
Limited Liability Company, 

Applicant, 

v. 

STATE OF SOUTH DAKOTA, 
DEPARTMENT OF HEALTH, 

Respondent. 

) IN CIRCUIT COURT 
)SS 
) SEVENTH JUDICIAL CIRCUJ1' 
) 
) FILE NO. 51 CIV 23-937 
) 
) 
) ORDER REGARDING PEREMPTORY 
) WRIT OF MANDAMUS 
) 
) 
) 
) 
) 

Puffis, U.C (Puffy's} was granted an alternative writ in this matter on July 26, 2023. The 

South Dakorz. Department of Healdt (the Department) filed a Morion co Dismiss or, in the 

Alternative, Motion to Quash on September 5, 2023. A heating was held on November 6, 2023. 

FACTS 

Puffy's is a company that operates medical cannabis dispensaries in South Dakota. The 

Depamnent administers the South D2koCL McdiQ\l Canoabis p.t:ogram. On March 9, 2022, the 

Depamnent held a random dnw process to issue 15 registration certificates for medical caMabis in 

Rapid City, SD. There were 47 applicants for the 15 allowable cettificates. Those who did not receive 

a cerri.6.cate were placed on an ordered list of alternates (the waidist). Puffy's received several 

certificates and the first alternate position on the waitlist. 

Greenlight Dispensary also received a registration ceitificate. Greenlighl was umble to 

become operational within one year. On April 20, 2023, the Department denied Grccnlight's request 

for an operation extension, causing Grccnlight's certificate to become void under the department's 

acbniftistrative rules. Grcenlight did not appeal the denial, and · Greenlight's registr.it:i.on certificate 

became available for an alternate. There is no dispute that Puffy's has pciority to .t:eceivc the certificate 
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over other applicants on the waitlist. Puffy's alleges that the Deparanent refuses to issue the certificate 

despite a cleat legal requirement to do so. 

Puffy's filed an application fot writ of mandamus on July 19, 2023. The Court issued an 

alternative writ on July 26, 2023. In a letter dated August 18, 2023, rhe Department notified Puffy's 

that it may proceed with the registration process relating to the available registration certificate. The 

Depamnent acknowledges in its brief that ''the Depattmenr, has sent notice to Puffy's, I.LC of its 

righ.t to proceed with the application process for the available dispensary certifkate." Despite the 

letter, the Department has not issued the certificate to Puffy's, as of the date of this memo. Puffy's 

alleges that the Department refuses to issue the certificate until and unless Puffy's completes the 

application process agnin. 

LEGAL DISCUSSION 

I. The Court has jurisdiction to iHue a writ against the Department. 

The Department argues that the Court is categorically prohibited from issuing a writ against 

the Department of Health. The Department is incorrect. 

As a general matter, district couns have jurisdiction to grant writs of mandamus and of 

prohibition. SDCL § 16-6-15 {''The circuit court has the power to issue writs of ... mandamus ... aod 

all other writs necessary to carry into effect its judgments, decrees, and orders, and to give to it a 

general control over inferior courts, officers, boards, tribunals, corporations, and persons.'?, "The 

granting of a writ of mandamus is not a mattec of absolute right, but is vested in the sound discretion 

of the court(.]"' Asp,r 11. Nelson, 2017 S.O. 29, 1 11, 896 N.W .2d 665, 668. 

A. The Court can issue a writ against the Department. 

The Department argues that SDCL § 16-6-15 does not specifically smte that a writ can be 

granted against a state deparaneot, but the Department cites no authority other than the plain language 

of the statute for this proposition. The South Dakota Supreme Court has affirmed writs of mandamus 
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issued by district courts against state ckpanmcnts. S. D11J»ta T111d:ing Ass'•• IRr. 11. S. DIWIII D,p't of 

TM11sp._ l05 N .W.2d 682 (SD. 1981} ("This is an appeal from a declaratory judgment and writ of 

mandamus entered in favor of appcllces. We affirm.'"); Km/Ilk ,,. S. Dakota Dtp'I of B111l1 er Not. Rls,, 

2012 S.D, 89, 824 N.W.2d 429 (citing SDCL 21-29-1 aod applying the analysis for rel'icwing a wnt 

to actions by the DENR). Therefore, this Court has jurisdiction to grant a writ o( mandamus 

compelling action from the Department. 

B. The exhaustion or adm.iaisuative remedies requirement is not applicable. 

ft is ttue that, gmemlly, "[f]ailure to exhaust adminisu:ative remedies whctc tc~uired is a 

jurisdictional defect'' S. Dako11t Bd. ojReg,111111. H~t.t, 428 N.W .2d 535, 539 (S.D. 1988). "It is a settled 

rule of judicial administration rhat 'no one is entitled to judicial relief for a supposed or threatened 

.injury until the prescribed adnunistrati\'e remedy has been exhausted."' Id. However, there arc 

exceptions rD the requirement of exhaustion of adminisi:ativc remedies.•• Id. 

(1) Exhaustioo is not requited where• peISOn, through no fault of his own, docs not discover 
the puq,orted wrong until after the time for application of administntive ielief. LJ(/,. 11. Dahl, 
285 N.W.2d 594 (S.D.1979). 

(2) Exhaustion is not required where the agency fails to act, Wellt 11. BollTd ,jEdN'11Jill11,f J{l)/1111,d, 
l29 N.W.2d 131 (S.D.1983) (footnote t). 

(.3) Exhaustion i11 not required where the agency doe, not have jurisdictiott over the subject 
matter or parties. Jolmso•. supra at 112. 

(4) Exhaustion is not required where lbe board having appropriate jw:isdiction has improperly 
made a decision prior to a hearing or is so biased that a fair and impartial bearing cannot be 
had. Msrdl,orrt a,.~-88 S.D. 527,223 N.W.2d 501 (S.D.1974). 

(5) Exhaustion is not icquircd in extuordioary circumstances whcic a party facts impending 
ineparable ha.an of a protected aght and the agency cannot grant adequate or timdy relief. 
Mordbtmr, lllf>WI: J obtuo11, 111prtt. 

Id. Here, Puffy's &Us within the second exception. Puffy's seeks a writ compelling the Department to 

act when it has (ailed to do so. Therefore, conttary to the Deparunenr's aigument, the Court has 

jwisdiction to act; the exhaustion of administr.ative remedies .requirement docs our prohibit the Court 

&om issuing a writ here. 
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C. Pufty's has met the requirements of SDCL $ 21-29•2. 

The Dc::partment argues that Puffy's applicatioo is defective under SDCL § 21-29-2. SDCL § 

21-29-2 states that a writ "musr be issued upon affidavit, upon the application of the pllrty beneficially 

interested.•• The affidavit requirement is a "mandatoty predicate" and faifu:ig to satisfy th.is requirement 

makes the application "fatally flawed." Elliol/ v. Bd. of Cnt,. Comm'rs of uke C,rry., 2007 S.D. 6, 727 

N.W.2d288. 

In Elliott, the Supreme Court .recognized the mandatoty nature of the affidavit requirement in 

SDCL § 21-29-2. Elliott filed a pleading tided "Petition Contesting Denial of Building Penn.it and 

Notice of Appeal." Id. at ,i 4. 'lhe pleading was signed by Elliott's attorney but was neither verified 

no.r accompanied by an affidavit. Id. at 1 t 0. The circwt court dismissed the case for lack o( jurisdiction. 

On appeal, Elliot argued that his pleading was sufficient 11nd could "be construed either as a writ of 

certiorari or a writ of mandamus.'' Id. at 110. The Supi:eme Cour:t interpreted SDCL § 21-31-21 by 

likening it to the SDCL 21-29-2. Jd. at ,r 12, The Court noted "[a]n application fora writ of mandamus 

includes a similar rnand2to11• predicate: 'The writ of mandamus must be issued in all cases where there 

is not a p1ain. speedy, and adequate remedy, in the ordinary course of law. It must be issued upon 

affidavit, upon the application of the party beneficially interested.' " SDCL 21-29-2. The Court's 

diacussion makes clear that the "must'' language in the writ of mandamus statute, SOL 21-29-2, me2ns 

that the Court has no juri5diction over the matter in absence of an affidavit The Court held that 

Elliot's pleading was "family flawed" and the lower court's determination rhat it lacked juri.~dic:tion 

was correct, Id. at, 18. 

In the present case, Puffy's began the ca5e by filing a •~ erificd Application for Alternative 

Writ of Mandamus." The application included a VERIFICATION section, signed by Puffy's attomey 

I .. ~a'hc q,plindon ror II writ of ccrriur.111i Ill/ISi (I, l/fdN "· ajJitftMlby clw par1y bclll!lidally inl<:n:ill:d.'., E.lliet, 2007 S.D. at112 
(qunling SDC:I. § Zl•Jl-2). 
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and notarized. However, SDCL 21-29-2 requires an affidavit, not a verified peti.tioo.2 The question 

becomes. whelher Puffy's pleading can be construed as an affidavit. 

The South Dakota Supreme Court has said ''(a]n affidavit is merely onl evidence: reduced to 

writing." S/JldJ •· BkMk. Hilk FIil Crrdir Union, 201S S.D. 33. 114,864 N.W.2d 513,517. ''The true test 

of die sufficiency of an affidavit is whether it has been drawn in such a manner that perjury could be 

chugcd thereon, if any material allegation cherein is faJsc." Olsan 11. Ad11t1na-R.mne!J Threihtr Co., 43 S.D. 

518, 180 N.W. 961, 963 (1921) C'this a£6davit, because it contains the mere opjnion of affiant as to 

the marerial fact, fails to meet the one universal te8t applicable to all affidavits.'j. Other Courts have 

also described the nature of an affidavit. OneW,11 Bank, FSB v. Mlll'kowiq, 2012 IL App {1st) 111187, 

1 45, 968 N.E.2d 726, 737 ("(A]n affida,•ir is simply a declaration, on oath, in wtiting. sworn to by a 

pany before some person who hAs authority under the law to administer oaths. '1: Wood 11. &ditlhJ, 212 

Mich. App. 5S8, S62, 727 N.W .2d 654, 657 (2006) C'To constitute a valid af6mvit, a doc1,U11ent must 

be (1) a wlitten or printed declaration or statement of facts, (2) made voluntarily, and (.3) confirmed 

by the oath or affinnation of the party making it, taken before a person having authority to administer 

such oath or affirmation.''), Han tt Neth, 265 Neb. 321, 334, 657 N.W.2d 11, 24 (2003)r'An affidavit 

is a written or pJinted dedantion or st2temcnt of facts, made volwuatily, and confirmed by the oath 

or atlinnation of the pany makmg it, iAken before a person lulving authority to administer :such oath 

or af6nnation.'1; Com. 11. BnM, 767 A.2.cl 576, 582 (Pa. Super. Ct. 2001) C'By definition an affidavit is 

a statement of facts confinned by oath before a judicial officer having authority to administer the 

oath."); "Fholllas ~ Gm11IIIOIJli J.Jflon HO!j)., 970 So. 2d 273, 277 (Miss. Ct. App. 2007) ("An affidavit .is 

•a voluntuy decimation of facts wr.ittea down and sworn to by the declaram before an officer 

authorized to administer oaths.' ") (quoting Blacks I .aw Dictionary 58 (7th Edition t 999)); S~11.gb 

'lo 1~,. the court nollld IIOUth Dakot1 $1alUICS rcnnh II writ tn ba: iuued b)· atTcd~vir or verified reticinn. Eliot. 2007 S.I) • • , 11• 
11 
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u. Wright, 871 A.2d 937, 938-39 (R.I. 2005) C'An affidavit is a written statement that has been sworn 

to by the a£6ant bcf ore a person authorized to administer oaths."); Muga111ro 11. K,nzfar, 317 m App. 3d 

162. 165, 739 N.B.2d 979, 982 (2000) (" An affidavit is "a declaration, on oath, in writing, swam to 

before some pes:son who has authority under the law to administer oaths."). 

Puffy's "V eri6ed Petition" is a declaration of facts. Numbers 5-16 fall under the subheading 

entitled "FACTS." The statements contained therein ate factual assertions, describing the evenu and 

circumstances of the case at hand. Before Cwach's signatur~, the docwncnt states "AFFJANf 

FURTHER SAYETH NOT," thereby describing Cwach as an affiant. The document is notarized, 

and bean the following verification: 

Ryan D. Cwach, the undersigned, being fust duly swom on oath, depose and states that the 
undersigned a the attorney for the Applicant named in the foregoing Application, that the 
undersigned has read it, know the corttents therein, and that the facts therein contained are 
accunte and complete to the best of the undetsigned's knowlcdt,rc and belief. 

Therefore, the afiiant's statements appear to be under oath and in writing. Puffy's has met the affidavit 

requirement of SDCL § 21-29-2, aod there is no jurisdictional defect on these grounds. 

II. The iasue is not moot. 

The Department argues that the issue is moot becawe the Dtpanment issued a letter to Puffy's 

on August 18, 2023. lt is true that "the Court will not decide a moot case." Neller"· Netlir, 2019 SD 

60, ,i 9. "[A] moot case is one in which there is no real controversy ot which seeks to determine an 

abstract question which does not rest on existing facts or rights, with the result that any judicial 

detetmination would have no practical or remedial effect." Id. Howe-.•er, the doctrine of mootness is 

inapplicable here. 

The Dcpattment argues that there is no dispute following the lettc, dated August 18, 2023, 

but the Department still refuses to issue the certificate. The letter indicates that Puffy's "may proceed 

with the application process fot a lottery dispensaty certificate that haa ,cceotly become available." 

What the Depattment bas failed to recognize js that Puffy's' position is that it is entitled to the 

6 



certificate without further action. If the Department's position is that Puffy's is entitled to the 

certificate, but only if Puffy's reapplies, then there exists a controversy over whether Puffy's is 

presend)· entitled to the registration cetti6cate. Puffy"s seeks to con:ipcl the Department to issue the 

registration certi6c::am. The certi£icatc has not been issued. Thcn::£orc, a conttovei:sy still exists and the 

issue is not moot 

Ill. Puffy's bas demonstrated that it is entitled to a pcremptoiy writ. 

Puffy's seeks a peremptory writ to compel the Depamnent to issue a iegistntion cc.ctificate 

for Puffy's dispensaiy. 

South Dakota Jaw allows a trial courr to issue a wtit of mandamus where no plain, speedy, aod 
adequate remedy emts in the otdinaty course of law. A writ of mandamus is an exttaordioary 
remedy that will issue only when the duty to act is clear. A writ of mandamus commands the 
fulfilbnent of an exi&ting legal duty, but creates no duty itself, and" does not act upon ... 
doubtful or unsettled Jaw. To prevail on a writ of mandamU& or prohibition, Pctitionen must 
show a clear legal right to performance of the specific duty sought to be compelled and the 
respondent must have a definite legal obligation to perform that duty. 

Mandamus may only be used to compel ministe.rial duties, not discrcrionuy duties. When 
public officills have a mandatory duty to perform mandamus may requite performance but 
mandamus may not dictate details when there is discretion in how the duty is to be pcrfo.ancd. 
Futthei:, ao application for a writ of mandamus in the form of an affidavir' is sufficiently 
analogous to a complaint in a civil action to permit a defendant to move to quash the 
altemative writ if a plaiotifl's application is found insufficient. 

Krmal-. •· S. Dalulla Dep'JajBn1lt&Na1. Rts., 2012 S.D. 89, ~ 9-10, 824 N.W.2d 429, 433-34-(deaned 

up) (citations omitted). 

A. Puffy'• has demonstrated a cleat, mandatoty duty to act. 

ARSD 44:90:03:163 was promulgated by the Department and describes the procedures for 

awazding registration cetti6cates. In this case, more es12blishmcnts applied for registration cc:rtific:atcs 

J ffllQ;Q];lf. Ocp..-cnt awanliq of genifh:aaon - Ticln~ prucalan:s - Notii:o: co unsuc:ccsdul applicanlB. The 
cl&.11anmmt l!hall 11wazd ccni&:aciml aa fuUow.: 

(I) If mnn: csiablishau:nb apply than an: allr>wc:J by • ~ l:nvcnlffiCl't. the dqmtmcnl ~lwl aw:ml chc C'$tabluhmc:nc 'llirh the: 
hpr ~ pumuaot to S 44:90:03:15 a .-n Ctdilieare; . . 

(2) If the local 80¥CRIIIIL'l1t ha• cs.r:rrd an u,·miU limit Oft lhc number of c1tabli¥ltmcn14, the: t1epar1m1:nt &hall ......d n:g,stntion 
ccni(awa, in order of (ma.I score beginning wirh lhc hiw,.,st :scott auaim.-d pulllu:ant m § 44:90:0l: IS, unlil me: limit is ~ach_cd; 

()) If rhe local govemmmt bllll m¥CCd • limir cm nublishn1cnt:1 by cRablishmcnr 1)-pc:, the ckp:artmmt ,hall awatd n:gi11tra11on 
~ficata,in cmlcr o( ww sc:osc bc:ginning wirh 1hr hiitbc:st •coA: atcauu:d purwaat to§ 44;90:03:,S, until drt' licnir is rachc:d 
fur e2.eh CSIAhlimmeat type; 
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than are all.owed by a local government. The Department assignt.-d scotes to each applicant and held 

a andom draw for registration certificates. 'fhc applicants who dici not receive a registration certificate 

were placed on a prioritized waitlist. Puffy's received the first position on that waitlist. 

Recently, a rcgisttation certificate became available. Grecnlight Dispensary's liccmc was 

detemained vo.id by the Department on April 20. 2023 after Grccnlight failed to become operational 

within one year. as required by ARSD 44:90:03:16. The administrative rules clearly indicates that when 

ao enti(Y holding a registration certificate fails to beconic operational within one year, "the certificate 

is deemed void and 1111/st be awarded to the neKt applicant on the waiting list." ARSD 44:90:03:16 

(emphasis added). The langw.ge of the rule is "clear, certain, and unambiguou.s." Citibank, N.A. ,,. S. 

D11ko1a D,p't of &1111111,, 2015 S.D. 67, 1 20, 868 N.W.2d 381, 390. "When the language in a [rule] is 

clear, cerwn, and unambiguous, there is no reason for construction, and thl::; Court's only function m 

to declare the meaning of the statute as deady expressed." Td. Sec: also lfrulmtd Rthab, l,1r. 11• Dep't of 

So,. Sm,1., 2004 S.D. 104, ~ 8, 687 N.W.2d 516, 518 ("Administrative regulations are subject to the 

same rules of construction as are statutes. When regulatory language is clear, certain and unainbiguous, 

our function is confined to declaring its meaning a!i clearly expressed.''). The Cow:t "need not engage 

in canons of statutory c:onstructioa to detenn.ine the meaning of the regulation." Id. 

(4) If al'JllieanlR an: tii:d (ur um: ur mun: ur~11ii1p in :i ln1;ali1y, the a ff cecal a(!l'llicallt~ and inretcJtcd mc:mbcn of du: public shall 
haw tM oppommilJI m view, in pcniim 11r via ,idc11cunfc11.-ncc, a rsnJom drawinJ to dctcrminc rite ,rucccicJful arrlica1111. :\II 
r.pplicanric mu,r be rattkc:d via die IOCICI)' f)'ftCffl 10 c,tabli,h the nrdtt and a w~iting li:ir. 

Any cmblishment gnntcd :a ccrtifiaitc: puNld.l\t to mis $Cetioa must b«ome opcrzrinnal within nm: year of 1h1: dm: of 11ward or the 
«nifiatc it deemed vohl l\nd mun be awarded tn chr nc-xt •J>p!iQ,nt on die W1iting liJt, I( the n11blishrncnt fe'II"~ a cc:difiatc 
pursuant ft> this section cannnr becnmr. t)fkin.lioml within ooc: year, the: ~tablrshmcnr m~y submir ro the dcpartmcm1.11t least cwu week, 
prior to the cxpintion of tbc cortilimlu, wri1tcn documentatiun o( 1hr cffot!II made: by the ~abU-hmc,nt to mc:i:t the ck.-aJl.inc. The 
written documcntalion must indudc the cction tllkcn b)· the ~•abli:shmc:nr i:o KC\lrc: equipment and semcc~ n«~ary 10 hl:comc 
~rztiona~ anti the rrunn why 1hl! orabli,hm~nl i:I un~blc: to nic.'\:t the JCidlim,. llpnn :i finding by the Jcpurmcnt th:11, JL~pitc the 
cstabluhment', doc:umc:nn:d timely effon• 1t1 scam: all e<juipmi:m anll 11erviccs ncCC$'4ary tu b«omc: orr,utin1ud, th~ e,11ahli-hmcnt ia 
unable tu bi.-comc opc:rarion:il by the certificate cx~ir.11inn date, the dL'JlUlmlllll may Jttllnl the: C:litabli,hm¢nr 1n uu:n;ir>n n( limu by 
which 1hv11i1ablahment snwit become opcr:1tion2I. The dcpartmc,11 may naly gran1 an ciM1.~ion fur one: addirional year from the d:ite 
11£ cll(liralion nf the certifici,,tc. No (urdm cx1cnlli11M tru.)' be Jr:lntcd. B•tabliahrncnbl m11•t comply wirl, thci rc'l'lln:rneats for ninewal 
in § 44:90:03:0Z tcg11rdle11a n( 1h1: cxtcnsi11n, 

The notilication of any 1J111ucct~1ful gp(llit'llnt1 muit ide11tif)• thi: department'~ uc~i,111 g~ :a fl.ml ucpanmcnr action -ubiecr ro the 
contcsrc:d cue procc:dun:1 Jll)r.luant tn SOC:L chapter 1 ·26. 
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Greenlight's license was deemed void on April 20, 2023, when Grecnlight failed to become 

open.tioml. As of now, the Department has failed to issue Greenlight's regisaation certificate to 

Puffy's. This .is not an issue of timing. The issue is whether the Department refuse to issue the 

certificate until Puffy'& reapplies. It appean the Deputment does not intend to issue the ce.ttifiate in 

absence of further action from Puffy's. The Department's failure to act is a violation of a dear duty 

under ARSD 44:90:03:16. 

R.eapplicauoa is not contemplated by ARSD 44:90:03:16. The language of the Nie does nut 

suggest any additional action by a waitlisted applicant before the Department "must" issue the 

regismtion certificate. Indeed, if the appliant is tequircd to reapply, it seems a waitlist wou]d be of 

little value. Thus, the Department had a mandatoi:y duty to issue the registration certificate to Puffy's 

after voiding GreenJight's certificate. 

B. Puffy's bas AO 01her plain, speedy, and adequate remedy. 

As discussed above, the Department has failed to act. There is no Department action for 

which Puffy's can seek agency review. The fact that such a situation is expressly exempt from the 

exhaustion of adminismtive remedies requirement supports the conclusion that J>uffy's has no other 

recourse but to seek relief from this Coutt in a wdt. Puffy's is entitled to such relief. The Department 

must giant Puffy's the registration certificate. 

IV. The opecadoml within one yeat requirement found in ARSD 44:90:03:1' is 
valid. Therefore, the clear duty found in ARSD 44:90:03:16 is enforceable by tins Coutt. 

Puffy's argues the duty described in the previous section should only be enforced il ARSD 

44:90:03:16 is valid. Puffy's position is that ARSO 44:90:0.3:16 is invalid, and the Court should not 

enforce the duty described therein. This Court disagrees . 

.. {A]n a.dmirusttative n:gu12tion annot adopt requirements that 'expand upon the statute that 

icpurpomto implement." lnrrAdoptio11oj/4A.B.,2016 S.D. 22, 16,877 N.W.2d35S, 359-60 (quoting 

111 rt Lltff Exp/., 2015 S.D. 27, 1 17, 864 N.W.2d 4, 9). See also Red Btar a. Cheyt11111 Rivrr SiaJtX Tribr, 
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336 N.W.2d 370,371 (S.D. 1983). "[R]ules adopted in cont.ravention of statutes are invalid.'' Id. ARSD 

44:90:03:16 implements SDCL § 34-20G-72, ARSD 44:90:03:16 does not expand tlus statute and is 

not invalid. 

The South Dakota legislature delegated authority to the Department to promulgate rules 

~Jating to registration certificates in SDCL § l4-20G-72. The srarutc states, in relevant part; 

The department shall promulgate Nies pursuant to chapter t -26: 
(1) Establishing the fonn and content of registtation and renewal applications submitted 
under this chapter; 
(2) Establishing a system to numerically score competing medical canna.bis cstablii;hmc:nt 
applicants, in cases where more applicants apply than are allowed by the local go-vcmment, 
that includes analysis of. 

(a) The prefe:i:en~e of the local govc.truncnt; 
(b) In the case of dispensaries, the suitability of the proposed loc:arinn and its 
accessibility for patients; 
(c) The character, vemcity, background, qualifications, and relevant experience of 
pcncipal officers and board memben; and 
(d) The business plan proposed by the applicant, that in the case of a cultivation facility 
or dispensary shall include 1be ability to maintain an adequate supply of cannabis. plans 
to ensure safety and se(;\lflty of pAtrons and the community, procedures to be used to 
prevent diversion, aod any plan for making cQQMbis available to low-income registered 
qualifying patients; 

SDCL § 34-20G-72. 

The portion of ARSD 44:90:0.3:16 in d.ispute is as follows: 

Any establishment granted a certificate pursuant to this section must become opcntional 
within one year of the datt of award or the c.crtifiate is deemed void and must be awarded to 
the next applicant on the waiting list If the estnblishment gnnted a certificate purswmt to this 
section cannot become operational within one year, the establishment may submit to the 
department, at least two weeks prior to the expiration of the certificate, wtiaen docwneotation 
oE the efforts made by the establishment to meet the deadline. The written documentation 
must include the action taken by the establishment to secure equipment and services nccc:ssary 
to become opemtional, and the reason why the establishment is uoable to meet the deadline, 
Upon a finding by the department tha1, despite the establishment's doc;\JJllcnted timely efforts 
to secure all equipment and services aecessary to bcc;ome operational, the: establishment is 
unable to become opcrationaJ by the certificate expiration date, the department may grant the 
establishment an extension of time by whic:h the establishmenL must bec;ome opemtional. The 
department may only gmnt an extension for one additional year from the date oC expiration 
of the certificate. No further extensions may be granted. Establishmcnr.; must comply with 
the requirements for renewal in § 44:90:03:02 regardless of the extension. 

10 

--· . . .... ' .. ·- --- - .. - -. - -- -



The Legislature delegated authority to the Department fot the purpose of "[eJstabli.'1ting the 

form and content of registration aod renewal applications" and "(t)he businesrs plan proposed by the 

applicant" SDO. § l4-20G-72. A RSD 44:90:03: 16 falls within the scope of this delegation. J n essence. 

the operational within one year requirement is an element of the applicant•s business plan. The 

Department clearly bas authority to establish the content required in a regiscruion application., as well 

as a renewal application. Although the Departmeot treats the renewal and operational within one year 

iequitem.ent as separate processes, the opeutional within one year requirement cottcsponds to the 

timeline of l'enewal. The Court views the operational requirement content of the renewal application. 

That the Legislature pettnits the Department to craft a scoring system that considers the 

applic:ant'llli business plan evidences the Legislarurc's intent that the Dcparanent should prioritize well

planned and functional cannabis c:st:ablishments. The scoring system js used "in cases where more 

applicants apply than are allowed by the local government!' Th~fote, the Legislature envisioned a 

system whereby applicants can be selected for a registrarion cettificate, in part, by the sttength of their 

business plan. It is reasonable that part of the business plan envisioned by the Legislature is that the 

applicant will become operational in a timely manner. Th•t the ce.ttificatcs renew oa a yearly basis 

indicates that this time period is reasonable to become operational. On thls rationale. ARSD 

44:90:03: 16 does not expand upon SDCL § 34-20G-72 and is not invalid. 

ORDER 

Considering the foregoing, it is hereby: 

ORDERED that the Department's Morion to Dismiss or, in the Alternative, Motion to 

Quash is DENIED; and it is further 

ORDERED that the Department shall issue a state medical cannabis dispensary ccrwicate 

to Puffy's U.C for location 3308 Campbell St., Rapid City. 

Dated this I 7~ day of November 2023. 
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The Honorable Jo 
Circuit Court Jud 
Seventh J udidal · 
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PIU!D ••wi• Comity, SD 
INaRWrrOOURr 

NOV 16 2023 
__.Wade.ins. a.tote.. 
BY. ~ ~ 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

STATE OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 
ss. 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

51CIV23-000937 

) 
PUFFY'S, LLC, a South Dakota) 
Limited Liability Company, ) 

Applicant, 

vs. 

STATE OF SOUTH DAKOTA, 
DEPARTMENT OF HEALTH, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

MOTION HEARING 

________________ ) 

BEFORE: THE HONORABLE JOSHUA K. HENDRICKSON 
Circuit Court Judge 
Pennington County Courthouse 
Rapid City, South Dakota 
November 6, 2023 

APPEARANCES: 

FOR THE APPLICANT: 
(ZOOM) 

FOR THE RESPONDENT: 
(Telephonic) 

MR. RYAN CWACH 
Attorney at Law 
Yankton, South Dakota 

MS. TAMARA LEE 
Attorney at Law 
Pierre, South Dakota 
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(Whereupon the following proceedings were 

held in open court:) 

THE COURT: Okay. Let's go on the record 

in civil file 23-937, Puffy's, LLC, vs. South 

Dakota Department of Health. This is a hearing set 

on the Respondent Department of Health's motion to 

dismiss or in the alternative quash the writ of 

mandamus. The attorney for Puffy's, Mr. Cwach, is 

appearing via Zoom. Ms. Lee, attorney for the 

Department of Health, is appearing telephonically 

as the Zoom link didn't appear to be working. Both 

of those appearances are done with the approval of 

the Court for this limited motion, and you can see 

why I normally don't allow these type of Zoom 

meetings, just for technical difficulties 

sometimes, but given the situation I allowed it 

here. 

Ms. Lee, as it's your motion -- I'll note 

that I've reviewed the motion and the brief in 

support of it, the brief in support of the writ in 

reply to the respondent's motion made by Puffy's as 

well, and all accompanying materials. 

Ms. Lee, go ahead and put anything you'd 

like to on the record at this point, if you would 

like. I would ask you to go slow and speak clearly 

BRIDGETTE R. BANKS * OFFICIAL REPORTER 
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as we don't have a -- my court reporter doesn't 

have a face to put with you here to help make a 

record. So just go slow and speak clearly, please. 

MS. LEE: Okay. Thank you, Your Honor. 

Again, I apologize for the technical 

difficulties and I understand what you are saying, 

that sometimes technology just does that. 

With regard to the motion, I will state 

that I -- I'll incorporate all the argument that 

was made in the brief that was submitted on behalf 

of the Department and will quickly summarize two of 

the points that were made therein. 

First of all, the Department did file a 

Notice of Special Appearance feeling that there is 

not jurisdiction in the Circuit Court at this point 

for the reason that Puffy's did not exhaust 

Administrative remedies. The process just wasn't 

moving as quickly as they wanted so they filed a 

writ of mandamus, but SDCL 1-26 requires that 

Administrative remedies be exhausted before 

Judicial review becomes an option. There has been 

no contested case proceedings in this matter under 

SDCL 1-26, nor is there a final decision by the 

Department that would trigger Judicial jurisdiction 

at this point. A full record needs to be obtained, 
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and that occurs at the Administrative level, and 

it's at that point then that Circuit Court could 

end up with jurisdiction, but they'd also then have 

an evidentiary record to review. 

There is a case that applies here, the 

Dollar Loan Center case, and that was cited in the 

Department's brief. That stated that the Circuit 

Court lacked jurisdiction because there was no 

statutory appeal right until Administrative 

remedies are exhausted. So because there's been no 

final decision in a contested case hearing, there 

is no jurisdiction by the Circuit Court here, and 

we'd ask that the Court grant the dismissal based 

on lack of jurisdiction. 

Other points raised in the brief, 

Your Honor, are the separation of powers, which 

goes hand in hand with the Administrative remedies 

argument in that the Department should be allowed 

to conclude its Administrative process before 

another branch of government intervenes in the 

matter and before they even obtain jurisdiction as 

I stated previously. 

The other arguments, which I'll just rely 

on the brief for stating the substance of it, is 

that the procedure utilized here was improper 
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because the application for writ of mandamus wasn't 

accompanied by an affidavit. There is an adequate 

remedy of law. There's a plain, speedy and 

adequate remedy via the contested case proceedings 

through SDCL 1-26. Based on those there's a 

failure to state a claim by Puffy's at this point. 

In addition, Your Honor, this matter would 

actually even be moot because of the fact that the 

mandamus application asks for the Department to 

issue the certificate for the registration -- let 

me say that better -- to issue the registration 

certificate for the dispensary that is available 

out there in Rapid City currently. The Department 

has sent notice to Puffy's and that notice was 

dated August 18th of 2023. I did notice in looking 

at my brief over the weekend that I put the date of 

that letter was September 18th. I apologize. That 

was a typo. It should say August 18th, as the 

exhibit to the brief does show it was dated August. 

The Department did send that to Puffy's and let 

them know they are next in line. They have the 

right to proceed with continuing to apply for this. 

Puffy's did respond and they have commenced contact 

with the Department in terms of moving forward with 

this. Unfortunately, the individual in our 
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department with whom they were directly involved 

has passed away tragically, but I was aware that 

there was contact there. 

At this point the Department's just 

waiting for a Form E, which is something that every 

applicant has to submit. That is a document that 

comes from the local jurisdiction, whether it be a 

municipality or a county, but they have to fill 

that out and say they're in agreement and 

everything is good on their end before the state 

issues a certificate. We're dealing with 

Rapid City in this case, and I know that Rapid City 

is doing this on a calendar basis and will address 

all of these come January. So the Department did 

let Puffy's know that we will hold this until 

January and let the municipality decide. If 

they're going to issue the Form E, then we will 

accept that and take that, and then there will have 

to be a new fee submitted along with the 

application as well, which is the same across the 

board. This is the same process we use with 

everybody that is on the alternate list in the 

lottery. So because of that, Your Honor, the 

process is well under way. There's no real 

controversy here, and because there is no case or 
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controversy the issue is moot and there 1 s nothing 

for the Circuit Court to do even if jurisdiction 

did apply at this point. 

The last thing I'll say, Your Honor, is 

that I don't believe that the brief that was 

recently submitted on behalf of Puffy's and is 

entitled Applicant's Brief in Support of Preemptory 

Writ and in Reply to Respondent's Motion to Dismiss 

or Quash, I don't believe that was timely filed 

under SDCL 15-6-6(d) because that requires that the 

supporting affidavit and brief be served along with 

the motion. So under that I feel that that was not 

properly served in a timely manner. 

With that, Your Honor, I will end my oral 

argument. 

THE COURT: What -- in your opinion -- I 

mean I reviewed the brief, but the argument's made 

that they have not exhausted their Administrative 

remedy. What is that in this case? It's different 

than the first case that we had where there was a 

pending appeal on a failure to extend a deadline. 

There's not been, I guess, an Administrative -- is 

there -- has there -- in your view has there been 

an Administrative decision made that Puffy's has 

the ability to appeal an Administrative process in 
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this instance? 

MS. LEE: No, I don' t believe so, Your 

Honor. I think that what they should have done is 

proceeded under 1-26 and filed something 

administratively to say, Hey, we want some action 

in here. We need a final decision by the 

Department, and move forward in that process. 

After that happened then the Circuit Court would 

have jurisdiction. 

THE COURT: All righ t . 

Mr. Cwach, you can address your reply o r 

anything you want to put on the record at t his 

point. 

MR. CWACH: Yes. Thank you, Your Honor. 

Before I make argument, first, I would like to 

offer just for the purposes of -- well, for t h e 

hearing today, the Exhibit 1 attached to my 

complaint, which is the Department's lottery 

selection, I would like to offer that as Exhibi t 1 

at this time. 

THE COURT: All right. 

MS. LEE: I guess I will object, 

Your Honor, due to timeliness. 

was timely submitted. 

THE COURT: One moment. 

I don't thin k that 

Is that the same 
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Exhibit 1 listed in the Department of Health brief? 

MR. CWACH: Yes. 

THE COURT: All right. It's already part 

of the record, essentially. I'll receive it as 

Exhibit 1, noting the objection. 

Go ahead. 

MR. CWACH: Thank you, Your Honor. Then 

I'd also like to offer the -- my affidavit, the 

affidavit of Ryan cwach, which was sent more than 

five days before this hearing, as Exhibit 2, sent 

electronically to the opposing party and to the 

Court. 

THE COURT: I'll note that's part of the 

court file as well and rely on that as Exhibit 2 -

I'll receive that as Exhibit 2. 

MR. CWACH: Thank you, Your Honor. 

THE COURT: Go ahead. 

MR. CWACH: Well, Your Honor, this is 

really an opportunity, I think, for my client 

Puffy's to kind of highlight some of the issues 

that, you know, we've identified with this 

Administrative rule, which is 44:90:03:16. The 

last hearing we had, which was the first Monday of 

October, I believe we had a pretty thorough 

statutory analysis done to show that there is no, 
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you know, authority for this rule. The Court 

dismissed the writ of prohibition there for lack of 

exhausting Administrative remedies, as there was an 

underlying appeal. That part was never really 

addressed on whether the Court actually has 

jurisdiction under this rule. I provided some 

additional evidence at this hearing, which was my 

affidavit, which includes the South Dakota 

co-counsel's opinion regarding this Administrative 

rule, to show the Court that this is not just some 

lawyer from Yankton's kind of, you know, unique 

legal theory to get his client out of trouble. 

This is actually something that the person in 

charge of our laws, to make sure that they are kept 

up to date and uniform, and also charged by law to 

make sure the Administrative rules are supported by 

law, providing his opinion before the rule was 

adopted that the Department's stated authority and 

law implemented does not allow the Department to 

have this rule and this operational requirement. I 

think that's an important thing for the Court to 

weigh, for if that's true then a lot of this -- you 

know, ultimately it all goes away and we have a 

whole different thorny issue to work through. 

But to the particular merits for the writ 
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of mandamus, should the Court find that it does 

have the authority -- or the Department did have 

the authority to implement this, I want to talk a 

little bit briefly about the Administrative remedy 

argument. My brief really outlines why I think 

Dollar Loan is not applicable in this situation and 

so I won't go through that, but what I want to 

point out is there is nothing to exhaust here . 

We're bringing this writ of mandamus request under 

the rule, and that rule in this particular instance 

does not grant my client the right to request a 

contested case proceeding in the way that a denial 

did on the other ones. A contested case proceeding 

is a proceeding where there are legal rights and 

duties or privileges of the party that are to be 

determined. It can only occur -- a contested case 

hearing, a ruling, can only occur after an 

opportunity for a hearing. 

Well, in this instance the rule doesn't 

allow for a hearing and so there's nothing for us 

to exhaust. We couldn't request that because the 

statute is so plainly clear on what's supposed to 

happen. We don't necessarily think that we've been 

harmed -- or Puffy's doesn't think it's been harmed 

by the Department, necessarily. What we're saying 
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is just that the Department is not doing something 

that it's supposed to do by its own rule. 

So if the Court does decide that, you 

know, there's some lawful authority for this rule 

then we have to look at it. And it's just 

abundantly clear that what the rule says is that 

when a license holder is determined not to be 

operational, then the next person in line ge t s the 

license. It says that they must -- the license is 

deemed -- it's deemed voided as if it was never 

actually received by the other recipient. Then 

that certificate must go to the next person in 

12 

line, which is Puffy's. That's what the rule says. 

You know, the South Dakota Supreme Co u rt 

has weighed on this issue numerous, numerous times, 

that when you are looking at a statutory analysis, 

what you are supposed to do with an Administrative 

rule, the use of the word shall and must versus may 

is the first place we start. Here it says t hey 

must give it to Puffy's because the other person 

isn't operational. 

Now the question becomes when 1 so when 

should Puffy's get that? Under the rule it doesn't 

say when the next license becomes available at the 

local level. What it says is when the other entity 
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is determined to be not operational, and no one's 

disputing that that has been finally determined. 

Greenlight Dispensary was determined not to be 

operational. They didn't appeal to the 

Administrative level. That is closed. When that 

became closed, this license under the rule must go 

to Puffy's. 

13 

Now what the Department has suggested is 

that we can apply in January when the city license 

is available, which is the unique kind of wrinkle 

in this case. The City of Rapid City didn't revoke 

Greenlight's local license, but the state revoked 

its state license. So the Department's absolutely 

correct, Puffy's cannot get a local license in 

November, 2023, because the City of Rapid City has 

given its 15th license to Greenlight and didn't 

revoke. They found -- the city found Greenlight 

was operational under their ordinance. So there is 

conflict there, but that conflict is actually very, 

very important here, and why this writ of mandamus, 

should this rule be held to be in place, needs to 

be issued is come January 01 there will be a local 

license at the city level available that anyone can 

apply for, including Puffy's, including Greenlight 

Dispensary, and including Your Honor. It will be 
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14 

open and available because there is no 44:90:03:16 

controlling the local level. Well, my client at 

the state level has this preference, and what we're 

trying to avoid is a conflict of law where if we 

have the state license, as required by 40:90:03:16, 

now we can go to the city and we'll be the only 

person to have that license, which is what the rule 

says should happen, and we'll be able to get a city 

one. 

Now that seems kind of confusing, and it 

is, and that kind of demonstrates the larger point 

that I think Puffy's has made over these two 

hearings, is that this rule, you know, wasn't 

really put into place with thinking through the way 

the South Dakota medical cannabis program was 

designed to operate. It doesn't work within the 

legal framework, because by this rule existing we 

have this state and local conflict. But it might 

be just irrelevant, Your Honor, for purposes of 

determining whether this writ should be issued. I 

mean the rule so clearly says that it must be 

issued to the next person in line, and it doesn't 

say when the next -- next calendar year. It says 

when the other when the previous license holder 

was determined to be not operational. So that 
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event has happened. The statute is mandatory 

the Administrative rule is mandatory and, 

therefore, there should be no delay . 

15 

or 

Additionally, there should be no 

reapplication. This is important. The Depar t ment 

has suggested we can reapply, but the phrase deemed 

voided is meant to basically treat it as if that 

other one was never issued, not that we get the 

first opportunity to get it. We've already been 

approved by the state for this location, 

Your Honor. 3380 Cambell was eligible in the 

lottery, so that meant we got approved at the local 

level and at the state level at the time of the 

lottery, but because of luck of the draw we didn't 

get a spot at that location. Now luck has turned, 

or Greenlight's misfortune, I guess, has been our 

fortune, and we are ent i tled to that under this 

rule. But we've met all the requirements of 

statute to be a dispensary at this location, and 

the only reason we don't have the state certificate 

is simply because the state won't follow this 

Administrative rule. So I would ask that the 

Motion to Dismiss not be granted and that the Court 

issue its writ of mandamus. 

Thank you. 
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THE COURT: Okay. In tracking your 

alternative argument, this rule is invalid, if the 

Court finds that persuasive I can't grant your 

writ, can I? 

MR. CWACH: Yeah. Well, so you are 

absolutely right, Judge Hendrickson, and that's 

just -- a law is either valid or it's not valid, I 

acknowledge that. That does have implications for 

our other four licenses, and I think if my client 

was on the stand right now, or the manager of it, 

he would say that we'd rather have those four 

licenses and not have this one. But, yeah, I 

acknowledge that, but jurisdiction is the Court's 

first obligation to consider. 

THE COURT: Thank you. 

Ms. Lee, any reply you'd like to make to 

any argument made there? 

MS. LEE: Yes, Your Honor. Thank you. 

16 

First of all, with regard to the challenge 

to ARSD 44:90:03:16 I don't feel like this is the 

appropriate place for that. I feel if there's 

going to be a challenge to that, that needs to be 

noticed out differently. If it's a Constitutional 

challenge, obviously the AG needs to be served. 

Plus this is a mandamus action. There was never 
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anything brought in that original petition with 

regard to a challenge to this rule. 

Again, I will underscore the fact that 

there needs to be a final decision from an agency 

before there could be Circuit Court jurisdiction. 

Anybody can go under SDCL 1-26 and request a 

contested case hearing. I don't believe they need 

17 

to specifically have permission from the Department 

to do that. I think they can just go under the 

statute themselves and file something. 

And again, the Department's already done 

what Puffy's is asking for. It's simply a wait on 

the municipality, at this point, which is 

Rapid City. So I guess, to me, Puffy's has more of 

a beef with Rapid City and not with the Department. 

Cities are doing things differently, and the 

Department has no control over how the 

municipalities handle their aspect of dealing with 

these lottery situations. 

The Department can do things from their 

end, which is exactly what they did with Puffy's, 

said, Hey, you have the right to proceed here. 

And it's not so much of a reapplication, 

Your Honor, as it is an update, because the state 

doesn't just automatically hand that over. As I 
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stated earlier, there needs to be a Form E, which 

is a verification from the municipality or the 

local jurisdiction, that everything is squared away 

with them. That's important because we have seen 

zoning changes happen. Some of the municipalities 

have changed their zoning laws and now some of 

these locations may not fit within the zoning. So 

things then would have to be worked on from that 

angle. Also, we've seen people that just aren't 

interested anymore. So we're not just going to 

say, Hey, here you go. This is yours, when they've 

moved on with life and have done something else 

with a business interest so they don't even want it 

anymore. Also, they may not qualify as there are 

rules that say if you've ever had a certificate 

revoked that you do not qualify. So in the 

meantime if that's happened to somebody, they 

wouldn't now qualify for a new registration 

certificate. 

So for all those reasons, Your Honor, and 

for everything stated previously, the Department is 

asking that the Court would grant the Motion to 

Dismiss in this matter. 

Thank you. 

THE COURT: Thank you. 
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All right. I'll note that, first, I do 

find this to be a substantially different issue 

than the first case that we had on this matter. 

After hearing arguments of counsel and the briefs 

submitted, I want to take a little bit more time to 

fully develop my thoughts on it. I'll plan to 

issue a written ruling in the near future. I don't 

have a time frame on that, but it won't be real 

long. 

MS. LEE: Okay. 

THE COURT: I'll have that out as quick as 

I can and notify you once it's been, essentially, 

filed and we'll go from there. I appreciate you 

both appearing today, and I'll take your arguments 

under consideration and have a written ruling out 

in the near future. 

MS. LEE: 

THE COURT: 

adjourned. 

MR. CWACH: 

Thank you very much. 

Thank you. With that we'll be 

Thank you, Your Honor. Real 

quick, I did just want to note during my argument I 

saw Ron Jeffries appear. He is a member of 

SCI Holdings, which owns Puffy's. I don't know if 

you want to note that for the record or not. He 

just came to listen in but wanted you to know he 
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was here. 

THE COURT: All right. I saw someone poke 

their head in, but they didn't come into the 

courtroom proper so I don't know if he's still here 

or not. 

MR. CWACH: He's not. He's on Zoom, 

Your Honor. 

THE COURT: Oh, okay. I thought there was 

someone that stuck their head in the courtroom as 

well. So that's noted for the record. Thank you. 

With that we'll be adjourned. 

(End of proceedings.) 
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STATE OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 
ss. CERTIFICATE 

I, BRIDGETTE R. BANKS, Official Court 

Reporter, hereby certify that the foregoing pages 

one through 21 , inclusive, are a true and 

correct transcript of my stenotype notes. 

this 

Dated at Rapid City, South Dakota, 

26th day of January , 2024. 

/s/ Bridgette R. Banks 

Bridgette R. Banks 
Official Court Reporter 

21 

My commission expires: 3/14/2024 

BRIDGETTE R. BANKS * OFFICIAL .REPORTER 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

STATE OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 

PUFFY'S, LLC, a South 
Liability Company, 

Applicant, 

V. 

STATE OF SOUTH DAKOTA, 
DEPARTMENT OF HEALTH, 

) IN CIRCUIT COURT 
) ss 
) SEVENTH JUDICIAL CIRCUIT 

Dakota) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MOTIONS HEARING 
CIV23-807 

Respondent. ) 

BEFORE: THE HONORABLE JOSHUA HENDRICKSON 
CIRCUIT COURT JUDGE 
PENNINGTON COUNTY COURTHOUSE 
RAPID CITY, SOUTH DAKOTA 
OCTOBER 2, 2023 

16 APPEARANCES: 

17 

18 

19 

FOR THE APPLICANT: 

20 FOR THE RESPONDENT: 

21 

22 

23 

24 

25 

MR. RYAN CWACH 
Attorney at Law 
202 West 2nd Street 
Yankton, South Dakota 

MS. TAMARA LEE 
Attorney at Law 
South Dakota Department of 
Health 
600 E. Capitol Avenue 
Pierre, South Dakota 



1 

2 EXHIBITS 

3 
State's Exhibits 1-7 

4 State's Exhibit 8 
State's Exhibit 9 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

INDEX 

MARKED OFFERED 

30 

5 
5 

30 

RECEIVED 

6 
35 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Going on the record in Civil File 23-807, 

Puffy's, LLC, versus State of South Dakota, Department 

of Health. 

Parties, please just state your appearance for the 

record. 

MR. CWACH: Thank you, Your Honor. Ryan Cwach, 

attorney -- counselor for Puffy's, LLC, the applicant. 

MS. LEE: And Tamara Lee for the Department of 

Health. 

THE COURT: All right. 

This is the time set for a motions hearing regarding 

-- the Plaintiff filed a motion -- Application for a 

Writ; Order to Show Cause. There is also a -- the 

State has filed a Motion to Dismiss; alternatively, 

Quash the Writ of Prohibition. 

I reviewed all of the submissions by the parties, 

including both the motions, briefs in support, and 

responses from each of the parties. I did receive an 

email from the plaintiff's, additionally, that had the 

reply to the State's brief as well as a Motion to 

Strike the Affidavit of Cody Shippy. 

It's not made part of the court file yet, but I did 

review that. They all kind of go together, I think, to 

a degree. So I'll just let the parties make argument 

regarding the motions in general. 

.... 
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I don't think I need to address them individually 

since the arguments are essentially tied together, and 

-- well, given that, Mr. -- if I didn't pronounce your 

name correctly, it's Cwach? 

MR. CWACH: It's Cwach. 

THE COURT: Okay. 

MR. CWACH: It's a noble effort. 

THE COURT: Okay. I'm sure I will get that wrong 

again in the future. 

MR. CWACH: It's my power play with the judges. I 

walk in knowing they're going to ask me an embarrassing 

question right away. 

THE COURT: Go ahead, I'll let you make any record 

you like regarding the motion in this case and in 

response to the State's as well. 

MR. CWACH: Sure. Your Honor, first, before I begin 

argument, I had previously filed seven exhibits 

attached to my Application for the Writ of Prohibition. 

Those are filed with the Court, Exhibits 1, 2, 3, 4, 5, 

6, 7, and, I guess, at this -- for purposes of making a 

record at this time, I would move that those be 

admitted . 

THE COURT: Any objection? 

MS. LEE: Yes. I think they are alre ady part of the 

record since they're submitted as part of the brief --

II 
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or the application, I mean, Your Honor. 

THE COURT: I -- they are part of the court file, so 

I'll just allow that. I'll just make note --

MR. CWACH: Okay. Thank you. 

If I may, Your Honor, I have one more exhibit that 

was not a part of that; that is the affidavit of Ryan 

Cwach which I have with the court reporter identified 

as Plaintiff's Exhibit 8. I previously provided this 

to opposing counsel. It is largely their discovery 

the Department's discovery responses in a similar 

proceeding, and if I may approach, I can hand that to 

you. 

THE COURT: You may. 

Was that the one that was emailed to me last week? 

MR. CWACH: I actually don't believe I did email 

this. 

THE COURT: Okay. 

I think I have a copy of it, so --

MR. CWACH: Okay. 

THE COURT: I think it was part of your email . 

MS . LEE: May I respond to that real quick, Your 

Honor. 

THE COURT: Go ahead. 

MS. LEE: I am going to object to the admission or 

that f or not being timel y fi l ed. If -- I bel ieve 
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15-6-60 requires that a motion has to be served no 

later than ten days and then opposing affidavits and 

briefs have to be served five days before the hearing. 

These were not served until Monday at like 4:15 p.m. I 

noticed it about 4:30. Did not open it up until the 

next morning, but, regardless, it was not served five 

days prior to the hearing, and also I should have had 

an opportunity to file a reply to it two days prior to 

the hearing, but given the timing in which it was 

filed, I did not have that time so I'm going to object 

to its admission, Your Honor. 

THE COURT: All right. I'll take -- note the 

objection. I'm going to take it under advisement . I'm 

going to reserve ruling on it currently. You can make 

argument reference to it during your argument 

MR. CWACH: Thank you. 

THE COURT: -- if you like but I'll take it under 

advisement at this point. 

MR. CWACH: Yeah, I -- yeah, it's an affidavit of 

their own discovery responses, Your Honor. They came 

from the Department. 

THE COURT: I have reviewed it. 

MR. CWACH: Thank you. 

Your Honor, then the last bit I just wanted to 

clarify here is exactly procedurally where we are at on 
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this matter. I would note that the Department has 

filed a -- basically, a Motion to Dismiss, and then 

they have, in addition to that, submitted an affidavit 

of a former employee. 

The Alternative Writ of Prohibition required the 

Department to file an answer under oath within 30 days 

as to why it should not issue. The motion is not an 

answer under oath that was made. 15-6-12(a) requires 

an answer within 30 days. It does allow for a Motion 

to Dismiss be filed. That comes under 15-6-12(b), but 

12(b) says, A motion making any of the defenses, such 

as lack of jurisdiction raised there, under 12(b), 

shall be made before a pleading if a further pleading 

is permitted. 

And as I understand the Court's prior order, that 

alternative writ, there is no provision for a prior 

pleading to be made. They are to answer within 30 days 

and they have not done that. 

And so for purposes of argument, I guess, I wanted 

some clarification if we are going to find that the 

Motion to Dismiss are or the Court is going to find 

that the Motion to Dismiss i s s ufficient with the 

requirements of South Dakota law and the Court's prior 

order. 

THE COURT: State want to r espond? 
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MS. LEE: Thank you, Your Honor. 

Along with the documents that were filed, the Motion 

to Dismiss and the supporting affidavit and brief, was 

a special appearance because the Department of Health 

does not feel that jurisdiction is yet proper in this 

Court. So -- also did not feel that an answer is 

appropriate at this point because of the outstanding 

issue whether or not there is even jurisdiction at this 

point, Your Honor. 

THE COURT: All right. 

So to clarify that question, counsel, I believe the 

State's response and motion that they filed is 

sufficient in this instance. So, essentially -- your 

application, essentially, is a failure to show cause 

based upon non-responsive I find lacking, so denied in 

that manner and address it, essentially, on the Motion 

to Dismiss at this point. 

MR. CWACH: Well, if I may, Your Honor. 

THE COURT: Go ahead. 

MR. CWACH: Just for further clarification, my 

under standing where you're at with the proceedings, I 

do agree with you that my motion for lack of answer was 

was not timely. I was actually counsel for land 

owners in those carbon pipeline disputes. I was in the 

middle of a three-week trial while I was working on 

C 
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that and I got my dates wrong and I withdraw that 

motion, but my understanding where we are at is really 

the fundamental question of whether or not this writ 

should issue as a Peremptory Writ because 30 days have 

gone by. They have provided some form of an answer to 

it, and so to me, the issue is, does it get dismissed 

or does the writ get issued? Is that my -- am I 

understanding correctly? 

THE COURT: Yes. 

MR. CWACH: Thank you. I appreciate you allowing me 

to go through that, and may I proceed with my argument. 

THE COURT: Go ahead. 

MR. CWACH: Thank you, Your Honor. 

Well, I'm here today on behalf of Puffy's, LLC. They 

are a medical cannabis dispensary licensed under the 

South Dakota Department of Health and by the City of 

Rapid City. Puffy's has invested over three million 

dollars into the local economy during the last year; 

mostly in construction activity and in employment 

opportunities for residents here. 

Sitting behind me I have two members of the company 

as well as the manager, Kittrick Jeffries. 

The Department has only filed a Motion to Dismiss in 

this matter for lack of jurisdiction. So there is 

nothing disputing what i s in our pleadings regarding 

a 
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the factual circumstances that gave cause to this 

hearing, and so a state registration for a medical 

cannabis dispensary was initially issued on March 10th, 

2022, to Puffy's for 902 West Main Street using South 

Dakota administrative rules and local rules of the City 

of Rapid City. 

This license was transferred to 910 West Main Street 

in the late fall of 2022. Puffy's -- under the medical 

cannabis program, licenses are to be renewed every 

year. They are to be, basically, renewed automatically 

under SDCL 34-20G-57 which states that they will be 

renewed once a renewal application is submitted within 

ten days of receipt unless the license -- or, excuse 

me, the registration has been under suspension or has 

been revoked. Those are the only two criteria in the 

statutes that allows for a medical cannabis 

establishment license not to be renewed, that's it, 

under law. 

And so on March 10th, 2023, the State issued a -- a 

license to Puffy's, LLC, for the following year, and 

that is Exhibit 4 to my application, and that clearly 

states that they have a valid license for a medical 

cannabis establishment at 910 West Main Street, through 

March 10th, 2024. 

41 days later after that was issued my client 
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received an operation extension letter denial which 

essentially had the effect of revoking the license that 

was previously issued on March 10th, 2023. Now, there 

is no law or administrative rule that allows the 

Department to revoke or cancel a license that was 

already issued. The only way that license can be 

revoked or suspended under the cannabis law is South 

Dakota Codified Law 34-20G-8, but later in my argument 

we will compare that law with the administrative rule 

to see if it fits here. It clearly does not. 

Regardless of whatever reason, operational, failure 

to provide equipment services, and so forth that the 

Department claims, they have no legal authority to do 

what they did. 

South Dakota Codified Law 34-20G-56 says that a 

certificate may only be suspended or revoked for -- or 

excuse me, this is BO, may only be suspended or revoked 

for multiple negligent or reckless violations of laws 

or administrative rules. There is no allegation in the 

Department's extension letter that they have committed 

those multiple violations or serious violations. This 

only deals actually with the renewal, and I would 

the Motion to Dismiss and the Department's brief I feel 

is mostly silent on these facts. The brief asks you to 

dismiss for a lack of jurisdiction and failure to 

1 1 
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remedy or exhaust administrative remedies. That's well 

covered in my brief, too. 

The Department is clearly a lower tribunal here, Your 

Honor, in that it is a contested case proceeding under 

the Administrative Procedures Act which this Court has 

jurisdiction over -- would have jurisdiction over if 

there was an appeal either Puffy's or by the 

Department, you know, if that proceeding were to 

actually occur, and so that argument I think fails. 

Similarly, they're arguing that you don't have 

jurisdiction; the Court doesn't have jurisdiction to 

hear this writ. I'm arguing this writ is necessary 

because they do not have jurisdiction, and so that is 

one of the reasons why we do not have to consider the 

administrative exhaustion argument from the Department. 

And, Your Honor, what I have here, I have the 

relevant statutes printed out, and what I thought what 

would be good, because this is a new area of law for a 

lot of people I've been in it now for about two 

years. There is no case law on it. If I may, I have 

them printed out. I would like to hand them to you and 

to Ms. Lee for the balance of my argument. 

THE COURT: You may. 

MR. CWACH: Thank you, Your Honor, for allowing me to 

approach. 

, ,.. 
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So the first paper here is a true and correct copy of 

the South Dakota Administrative Rule that the 

Department is using to justify the denial extension 

letter. 

And so the first argument we make is, we already have 

the license. They just can't get rid of it once they 

give it to us. There is nothing in the law. 

The second argument goes more towards the 

jurisdiction whether or not this administrative rule 

can actually exist. What the South Dakota Supreme 

Court has said is that if a rule goes beyond the law it 

is implementing, it is a nullity; it's not effective. 

And so that's the question we are looking at as we 

analyze this rule compared to the statutes that are 

listed here. So the two paragraph statute. 

And to me, Your Honor, the key thing to focus is on 

the general authority and the law implemented on the 

bottom, that is what the Department uses to justify why 

it can impose this rule on medical cannabis 

establishments. 

So the first part of the rule, the subsections one 

through four, are not really an issue. That relates 

more so to how tie breaking gets done when a local 

jurisdiction like the City of Rapid City sends too many 

applicants above their limit. So an undisputed fact 

, ., 
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hereto is that there were 47 applications sent from the 

City of Rapid City for a license to the state and then 

conducted a lottery. The City of Rapid City only 

allowed for 15 to actually be within its jurisdiction, 

and so that part, we are not contesting that, that top 

part. 

This operational component and this extra part 

dealing with the extension, may -- is what we are 

requesting. So when you look at the law that they're 

implementing, the first law they implement is 34-22-56, 

and so that's on the next page there. And it states 

very clearly that the Department -- if the local 

government has a limit numbers, which Rapid City does, 

and a greater number seeks state registration, the 

Department will solicit and consider the input from 

local government as to its preference for registration. 

Well, nothing in this second paragraph in the rule 

has anything to do with local preference for who gets 

it. It's a completely -- it's a third standard for 

renewal when sub -- when Section 5 7 , the renewal 

provision says that there are only two ways a license 

cannot be renewed. That's if it's not under -- if the 

registration i s under suspension or has been revoked. 

Those are the only reasons it cannot be renewed. This 

rule creates a third one that clearly has nothing to do 

1 A 
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with local preference. If local preference were really 

what this rule was trying to implement, then the 

Department would have seen the exhibit attached, which 

they did see because we provided it to them from the 

City of Rapid City, finding first, that Puffy's had a 

valid local license through this year because the City 

of Rapid City's licenses operate on a calendar year, 

and, two, they would have seen that the City of Rapid 

City granted Puffy's an extension request under their 

ordinance. And that if this was really what this 

law was implementing, that should have been the end of 

the debate, Your Honor, at that point. And so that law 

is clearly not being implemented. It goes well beyond 

that. It has nothing to do with local preference. 

The second law that they propose that is being 

implemented here is Section 72, Subsection 3, which 

states that the Department can create rules governing 

the manner in which the Department will consider 

applications for and renewals of registry 

identification cards. 

The registry identification card is what a medical 

cannabis patient gets when they bring in their doctor's 

certificate. It has nothing to do with medical 

cannabis establishments at all, and so they're clearly 

not implementing that law here. 

1 C: 
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They also have to cite general authority, and they 

rely on that Subsection 3 but also that Subsection 5, 

Subsection 72, which deals with the procedure for 

suspending or terminating a registry certificate or a 

registry identification card. Card holders are medical 

cannabis establishments. 

Again, Your Honor, the only way a license can be 

suspended or terminated is under Section 80 of the 

cannabis law which requires the multiple violations and 

that's provided to you on the last page here. The 

Department can suspend or revoke for multiple negligent 

or knowing violations or very serious annoying 

violations. It's a high bar. 

Well, they might say that's actually what we are 

doing with this operational requirement, but that 

doesn't hold true, because when you read Section 80, it 

very clearly states that this can only be done after an 

investigation and an opportunity for hearing. So if 

they were actually trying to revoke the license as 

opposed to just not renewing it, Puffy's is entitled 

first to notice and opportunity to hearing, what 

happened here, and then it can be revoked. What 

happened here is the license was not renewed; we were 

provided notice and opportunity for hearing on 

question. That is not a procedure that is authorized 
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under Section 80. It's also not authorized under 72, 

either on Subsection 3 or 5. 

The last point I want to make here, Your Honor, is 

that this language is pretty ambiguous, what is 

operational. My client applied out of an abundance of 

caution. It has invested over three million dollars in 

its business operation here and it plans to invest 

significantly more. It's created jobs in this 

community. 

You know, the reason we submitted it is the local 

labor problems in this area were very true for my 

client. They have ten dispensary licenses and a 

cultivation and manufacturing license that they have to 

get up and running. These local jurisdictions impose 

one year requirements on their operations too, and 

those we don't contest, you know, are illegal or 

anything. I think the local jurisdiction has the 

ability to do that. 

Given those demands and the local labor market and 

other supply issues, you know, choices had to be made, 

but this is clearly an operational business and 

operating. It wasn't open at this location, but plans 

were in place, and the only reason -- the only reason 

Puffy's does not have a building permit is because of 

the Department's extension denial letter, but for that 

·1 ., 
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being issued at the time it was issued, construction 

would be largely complete at this time at that 

location. This is pointed out and just amplified by 

the discovery responses where the Department, you know, 

acknowledges that locations that Puffy's has opened in 

Sturgis and Meade may not be operational, but they 

acknowledge they are open and operating but they cannot 

say they're operational. 

Well, that last point, Your Honor, what is 

operational? It's those with employees. I just feel 

like this is a moving target that's been imposed on my 

client, and, frankly, he's being punished for having 

been awarded, through a luck of the draw, numerous 

licenses in the City of Rapid City. 

Did you want me to address the Motion to Strike as 

well during this or --

THE COURT: If you wish, you may. 

MR. CWACH: Sure. Well, just briefly on that, I 

would ask that the Court -- I know you're taking it 

under advisement -- not allow the Motion to Strike 

or not allow the affidavit of Cody Shippy to be 

admitted into evidence. 

Number One, it contains numerous legal conclusions 

that I believe are incorrect, and is outlaid in my -

my motion. 

., ,., 
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Two, in the discovery request, we asked the 

Department to acknowledge that -- that oral contracts 

are contracts under South Dakota law. Cody Shippy, who 

is no longer an employee of the Department, answered 

those requests, and she stated -- she objected to 

answering that question because she's a lay person. 

She's not able to give a legal opinion, and so we would 

object to that being admitted under those 

circumstances. 

Two, it just contains a tremendous amount of hearsay 

and doesn't establish sufficient foundation. In 

particular, in certain instances, it puts not 

necessarily words, but actions of Kittrick Jeffries in 

there that can be read multiple different ways 

depending on the word choice that Ms. Shippy used. 

She's not here to be cross-examined on that word 

choice. 

In the alternative, Your Honor, I do have an 

affidavit that's responsive to that from Mr. Jeffries, 

and, I suppose, before I leave here for the day, I 

should probably offer that as well. So we would ask 

that that be rejected as -- for the reasons stated in 

that Motion to Strike. 

THE COURT: All right. 

MR. CWACH: Lastly, Your Honor, I just want to close. 

; (' 
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In the extension denial letter that they provided, I 

think this is kind of a telling -- the Department 

denies it, and this is Exhibit 7 to my application, and 

at the end it says that the decision made to use 

limited labor resources towards cultivation and 

manufacturing to have enough cannabis to supply all ten 

dispensaries that Puffy's has a registration for, while 

that may be an apposite business decision, it is 

incompatible with the law. 

One of the things South Dakota is known for is it 

keeps the government out of business decisions. That's 

something we use to try to attract people here. Here, 

the Department even acknowledges that this may have 

been a sound judgment decision by Puffy's to do what it 

did to have enough supply of product to sell at its 

stores in this new emerging industry, but because of 

this extra judicial -- extra jurisdictional rule, we 

are being denied the opportunity to exercise sound 

business judgment over this business, and it's 

hampering the development of the company and hampering 

the development of the medical cannabis program in the 

City of Rapid City which was overwhelmingly supported 

by its residence. 

For all these reasons, and additional reasons, I 

would ask that the Court grant the Peremptory Writ. 
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This goes well beyond what the Department is authorized 

to do. It should be struck down for that reason. 

Puffy's has a valid license. There is no authority, no 

case law, that allows him to do that. In other states, 

Court's have held that once a license is issued it 

can't be revoked for a technicality or for some sort of 

error that was claimed. Those are cited in my brief. 

A great one is that Mississippi case where he had a 

license and the Court said the administrative rule goes 

beyond what the statute authorizes. 

For those reasons, Your Honor, I would ask that you 

reject the Motion to Dismiss. This is jurisdiction . 

And then you do have jurisdiction and then issue the 

additional writ. Thank you. 

THE COURT: Thank you. The State. 

MS . LEE: Thank you, Your Honor . 

In response, I guess, I will start off by saying that 

what I am hearing is that Puffy's wants to challenge 

the constitutionality of the promulgation rule and the 

rules that were brought forth thereunder. I do not 

think this is the proper place to do that. I think 

there is a whole procedure that if the 

constitutionality of something is going to be 

challenged, the attorney general has to be notified and 

there is a process to go through, so I think that that 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

is not a proper place or time right now to be 

discussing whether promulgated rule is Constitutional 

under a statute that authorized it. 

With regard to the motions -- first of all, the 

motion to strike, I want to object to that in its 

entirety. It was not timely filed. Under 15-6-6 Sub 

D, a motion has to be served not later than ten days 

before the hearing, and as I stated prior, Your Honor, 

this Motion to Strike was received on -- it was emailed 

at 4:15 p.m. on Monday, September 25th. That is less 

than -- it's less than a week but also it's only four 

business days prior to the hearing, and under 

15-6-6(a), if the time -- if a time period is less than 

11 days, you do not include the weekends or holidays, 

and that's why I say -- say it the way I did. That was 

only four business days. And so it did not provide 

ample time for service or an opportunity for the 

Department to file an opposing affidavit or brief in 

response to it. 

The proper way to go about that if they wanted more 

time would have been to file a motion under 15-6-6 Sub 

B, Sub 2, and that did not occur, Your Honor, so the 

Department is requesting that the Motion to Strike -

the Motion to Strike be excluded from consideration in 

its entirety. 
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As far as the Motion to Dismiss, Your Honor, I will 

rely mostly on the brief that's already been submitted 

and the supporting affidavit that was with it. I will 

just do a quick recap summarization of the points that 

were raised in that brief, Your Honor, and there was 

five separate topics addressed as to why the motion for 

alternative writ should be denied at this point. 

Number one being that they did not exhaust 

administrative remedies. I believe that the State laws 

are replete with the fact that before any judicial 

review is ripe, that all administrative remedies have 

to be exhausted and there has to be a final decision by 

the department or the agency involved. That has not 

occurred here. 

As the Court is aware, because it's stated in the 

brief, Your Honor, is that if there is an 

administrative process underway 

THE COURT: What's the status of that currently? 

MS. LEE: It is currently on hold until this gets 

resolved here. So depending on what happens today, 

that will move forward, Your Honor. 

THE COURT: All right. I was just curious, I think 

there was a date set for a hearing in August; that 

didn't happen? 

MS. LEE: That is correct. 

--
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THE COURT: Okay. 

MS. LEE: Yeah, it was set for August 22nd and 23rd, 

if I recall, and the administrative law judge has 

continued it and has put it on hold, essentially. We 

don't have a new date at this point. She just wants to 

wait and see the outcome of today's hearing 

essentially. 

THE COURT: All right. 

MS. LEE: So in addition to that having been 

scheduled, Your Honor, discovery has occurred in the 

administrative law proceeding. Interrogatories, 

requests for production and admissions have been served 

by both sides and answers provided. The exhibits have 

been disclosed and the list of witnesses has been 

disclosed and we've had a prehearing conference, which 

I think at one time in the brief I called it a 

preconference hearing. Sorry, I flipped those two 

words, but that has already occurred, so that needs to 

happen first because, number one, it's the 

administrative process, and, number two, and just as 

importantly, is it creates the record then. Before a 

Circuit Court can make a decision there needs to be 

some type of a record set from the lower process, and 

that needs to happen administratively, so that's why we 

bel i eve that it's not yet ripe before this Court. 
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In addition, and this goes hand in hand with it, Your 

Honor, is the separation of powers statement that is in 

the brief under Article II of the South Dakota 

Constitution, for one branch of government should not 

encroach on the other. That the executive branch, 

being the Department of Health, in this particular 

instance, needs to complete its process, which is the 

administrative contested case process before the second 

branch, the judiciary, would even get involved here. 

Thirdly, Your Honor, was the procedure used in -- in 

filing for -- in filing the application for the 

alternative writ was not proper in that there was not 

an affidavit to support the application and the 

applicable statute does state that an affidavit needs 

to accompany it. That was addressed in my brief as 

well, Your Honor. So I will not go into that in any 

more detail. 

But, also, the argument within that topic heading 

that DOH does not fit the definition of a tribunal, 

corporation, board, or person, which is what the 

process in the alternative writ is used for. 

And lastly, Your Honor, along that argument, that a 

Writ of Prohibition is not only an extreme remedy, but 

it is a preventive remedy and that the rule of the 

Circuit Court in this process is for corrective 
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purposes and not preventative, so we feel that the writ 

in and of itself is not proper process at this time, 

Your Honor. 

Fourth, is that there is an adequate remedy at law, 

and this all relates back again to the administrative 

process. The law is clear that that is the process to 

go. The notice is clearly stated in it's either the 

administrative rule or the statute, but it was in the 

denial letter that went to the applicant here letting 

them know, advising them that that was a final action, 

and that they had rights to go forward under SDCL 1-26, 

which is the contested case proceedings, and so there 

is clearly an adequate remedy that is stated in the 

law, and that has to be utilized, and because it 

exists, the Writ of Prohibition is not even a proper 

remedy at this point in time. 

And the last argument made in the brief, Your Honor, 

is that there was a failure to state a claim due to the 

fact that the Department of Health -- Department of 

Health was well within its authority and had the rule 

of authority as well as the statutory authority to deny 

an extension request. They acted well within that so 

there is no claim even to be stated here, Your Honor. 

I know a couple of times the applicant has made 

reference to the fact that they invested $3,000,000 

,.,,.. 
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into the community, but that is not even relevant for 

purposes of this discussion. 

But, furthermore, as they stated, they have a 

cultivation facility, a manufacturing facility, and a 

dispensary licenses for, I believe, it's a total of ten 

or maybe the whole amount is ten, so that $3,000,000 is 

not relevant at all, but it also is not in particular 

to just this position or this location at 910 Main 

Street that we are talking about today. 

I also want to point out that there are two separate 

steps to go through with maintaining a registration 

certification. When an entity is awarded one, they 

have to do an annual renewal which is every year for as 

long as they have that. In addition, comes into play 

the 44:90:03:16 request for an extension, which is what 

we are dealing with here. 

Puffy's had filed the extension request not only for 

this one, but for a total of five of their seven 

locations in Rapid City. All of those have been 

denied. All of those five were denied and are subject 

to the administrative process right now with the ALJ 

hearing. 

So I just don't want there to be confusion that makes 

it sounds like the State granted that and then pulled 

it back because that's not what happened. There was a 

,.,, 
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-- if you will, a clerical error or an unintentional 

awarding of that, but within 72 business hours, the 

Department personnel caught that and then noticed it 

out through the Accela program which is the same way 

they were notified of it in the first place that, Hey, 

this was issued incorrectly. It's now in a different 

status. It's not granted to you. 

So I feel like the applicant is trying to ignore that 

fact, and I think it's a very important fact that they 

took no action on it. They were notified within 72 

business hours. It was from a Friday at noon to a 

Wednesday morning was the time period, and they took no 

action and tried to -- or they can't try to claim that 

they relied on that notice from the start, Your Honor. 

And, any way, the one that was accidentally issued 

was the renewal certificate, and if you don't have the 

granting of the extension request, the renewal one 

means nothing. You have to have them both. They go 

hand-in-hand. So they can't claim that they had the 

right to go forward with it. 

And the last motion that was -- or the last -- not 

sure if it's a motion, Your Honor. I guess, maybe it 

was an application for a Peremptory Writ, and we did 

file objections to that, and just to sum it up and get 

it on the record, Your Honor, they had filed the 

-·- .... ··---. - -- --- --- -
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Application For Peremptory Writ claiming that the 

Department did not timely file an answer to that. I 

have filed the objection showing that the Department 

did. The time line was August 10th and the answers 

were filed within that time frame. 

Puffy's is trying to claim that the time line ran 

from July 6th, but if you read the sheriff's return, 

that is when it came into the sheriff's hand, and they 

did not actually serve it until July 11th, which is 

when the time frame starts to go from date of service. 

So that is the summary of what that objection is all 

about, Your Honor. 

And so for all of those reasons, and for everything 

else that was stated in the brief that has been on 

file, Your Honor, we are asking that the Court would 

dismiss the Application for Writ of Prohibition in this 

case and send this back to the administrative level and 

let that process complete. 

Thank you. 

THE COURT : Thank you. 

Counsel, I'll give you -- we are running out of time 

here. Very briefly, your response. 

MR. CWACH: Yeah, I appreciate that. Real quick, I 

do want to offer -- may I approach? 

THE COURT: You may. 
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MR. CWACH: Would you please mark this as Exhibit 9. 

(Plaintiff's Exhibit 9 marked for identification.) 

MR. CWACH: Your Honor, Exhibit 9 is the affidavit of 

Kittrick Jeffries. I was not planning to offer this 

unless certain things came up. They did come up in the 

argument relating to this Accela Program, and it's 

responsive to Cody Shippy's affidavit, which I want to 

spend most of my rebuttal addressing. So I would offer 

Exhibit 9 at this time. 

THE COURT: All right. Okay. 

MS. LEE: Thank you, Your Honor. I object to that as 

not being timely served. I've not even it at all prior 

to just now, and under the statute it is not a timely 

service at al 1. 

THE COURT: I don't find it to be timely. I'm going 

to make it part of the court file. I will not receive 

it at this time, but I'll include it in the court fi l e. 

MR. CWACH: I appreciate it, Your Honor, and to that 

point -- I mean, it's a piece of evidence here, and 

should the Court find that there is some merit to Cody 

Shippy's argument on this at this point, I think that 

calls for an evidentiary hearing in that situation 

because there are clearly discrepancy going on. 

The thing I want to point out in rebuttal, Your 

Honor, related to Ms. Shippy's affidavit. She talks a 

-·· ..... ·---. - -- --- --- -
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lot about this program, this Accela program. They 

provided, actually, no evidence here that, one, that 

that's binding on Puffy's; two, that Puffy's actually 

received notice of this quote, unquote, amendment, and 

they have that in the affidavit to Cody Shippy. If you 

look, I think it's Exhibit 7, 8, and 9. It is a 

which lacks foundation, by the way, but it is a 

printout allegedly of their version of Accela which we 

have no evidence that that is the same as what Puffy's 

is, and I would submit as a user of Accela myself, it 

is not what we see on this side of the -- of Accela, 

and what it says there is that the certificate was sent 

on all those exhibits. It says the certificate was 

sent March 10th, 2023. There is a supposed amendment 

attached to it that was made. There is no evidence 

that we received -- received that evidence -- or 

received that notice, and that's not what happened 

here, and Mr. Jeffries's affidavit, specifically, 

addresses that issue of we'll get notice when they 

make a little amendment in Accela. 

The other point I would point out is that Accela is 

merely for convenience. When the Court reviews the 

medical cannabis laws and the administrative rules, 

there is no requirement that Accela is some kind of 

legally binding program on people, and it's not. That 
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is the law, Section 56 and Section 57. 

And then Section 8, dealing with revocation, is 

actually what govern and that process is what governs. 

Accela is a mere convenience of how stuff gets 

submitted and how stuff gets issued, but the actual law 

is what governs the decision making process here. 

There is just no authority that the Department can 

after issues of license, regardless of the time, just 

change something in a computer program and suddenly a 

license is revoked. That's not how it works under the 

medical cannabis laws and administrative rules. 

Briefly, I want to touch on the issue of 

administrative remedies, and -- and so forth and the 

Motion to Strike is not being timely. It's an 

evidentiary objection. Had she offered it here I would 

have made the same objections orally to you, and I 

think the Court can consider those. They are 

evidentiary objections dealing with foundati on, legal 

argument, hearsay. She just didn't offer it today -

or, e xcuse me, the Department didn't offer it today and 

I didn't have an opportunity to orally make those 

objec tions. And so I -- I think the Court can c onsider 

that and should weigh that whe n it l ooks at the hearsay 

r aised affidavit of Cody Shippy . 

Lastly, Your Honor, procedure was proper. We 
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submitted an application of an -- essentially, it has 

all the requirements of an affidavit. It's sworn under 

oath by me. I followed the same procedure that was 

used by the Sioux Falls Argus Leader in their Supreme 

Court case, and I think that's appropriate. 

And just, lastly, on this issue of jurisdiction, what 

the Department said is, You're supposed to be 

corrective. A writ is prohibition. A Writ of 

Prohibition is preventative. 

Our entire argument is that they are beyond their 

jurisdiction. Sections 56 and Sections 57 of the 

medical cannabis law don't allow -- allow the 

Department to do what it did with its administrative 

rule. It goes well beyond. It creates a third 

criteria for renewal. 

They try and call it an extension request of the 

previous license but there is nothing in the cannabis 

law that talks about extending the license. They are 

issued and then they are renewed. There is no 

extension. It goes beyond that process. Their rule 

goes beyond that process. So they -- the Department is 

without jurisdiction to do what it did, and that's why 

we are seeking this writ. It is preventative. We 

don't have an adequate legal remedy at law, because if 

we made this same argument to the Department of Health, 
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they would tell you -- they would tell us what they 

just told the Court, we have the authority to do this 

because we did it. Well, that's not an adequate legal 

remedy for us to pursue. 

The only appropriate legal remedy for us is this Writ 

of Prohibition; that Puffy's should not be required to 

defend a license that was already issued, has not been 

suspended or revoked, and, further, only has this cloud 

hanging over it because of an administrative rule that 

goes well beyond what they are authorized to do in 

statute, which is not a constitutional issue. It's 

simply an issue of the way the Administrative 

Procedures Act is supposed to work, and the Supreme 

Court has been clear, if an administrative rule goes 

beyond the law it is implementing, it is a nullity. 

For that reason, we would ask that the writ be 

issued. 

Thank you. 

THE COURT: Thanks. 

All right. Having reviewed the submissions of 

counsel, and having heard arguments today, the Court is 

going to make a ruling from the bench here. 

I appreciate all the arguments from the plaintiff's 

in the manner seeking the application for the writ. 

However, I do find that the State's argument regarding 
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the failure to exhaust administrative remedies to be 

more persuasive at this point. I rely primarily upon 

the case cited by the State in that Dollar Loan Center 

versus the Department of Labor and Regulation. That 

cite for that -- I just had it written down here. 

920 N.W. 2d 321. I do find that to be substantially 

similar. I know it's a different type of issue, but 

the guidance regarding the administrative remedies, I 

do think that there are -- those haven't been exhausted 

at this point. 

For that reason, I'm going to grant the Motion to 

Dismiss field by the State. 

Now, you still have the administrative remedy at that 

point and then you can appeal from that if you need be, 

or I imagine you can appeal this if you wanted to as 

well. I might be wrong. So I'll leave that; see how 

you want to decide that. 

I'm going to receive the Plaintiff's Exhibit 8. I 

did not receive Exhibit 9, but I'll make this part of 

the court file. 

As far as the other motions and -- it kind of -- I'll 

grant the State's Motion to Dismiss. It goes without 

saying anything, I'm denying the Defendant's Motion for 

the Application for Writ and denying the Motion to 

Strike as untimely. 
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State is asked to prepare an order in that regard. 

All right? 

MS. LEE: Yes, Your Honor. 

THE COURT: You can submit that electronically. 

Any questions on either side? 

MR. CWACH: No, Your Honor. 

MS. LEE: None, Your Honor. Thank you. 

THE COURT: Thank you . 

(No further proceedings.) 

************************* 

--
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SOUTH DAKOTA 
MEDICAL CANNABIS ESTABLISHMENT LOTTERY PROCESS 

I. PURPOSE 

The medical cannabis establishment lottery is to be held on an as needed basis, when 
deemed necessary by the South Dakota Department of Health (DOH). The medical 
cannabis establishment lottery will be deemed necessary in the event that a local 
jurisdiction has enacted a limit on the number of medical cannabis establishments in 
that jurisdiction, and the number of eligible medical cannabis establishment applicants 
exceeds the number permitted in that jurisdiction. 

These lottery guidelines have been established to ensure that each medical cannabis 
establishment lottery is conducted in an impartial and transparent manner, and that the 
integrity of the South Dakota Lottery is maintained at all times. 

The Department of Health reserves the right to change and supersede any outlined 
procedures to handle unforeseen circumstances. 

II. NECESSITY OF A MEDICAL CANNABIS ESTABLISHMENT LOTTERY 

A. The medical cannabis establishment lottery will determine the medical cannabis 
establishment applicant(s) that will receive a medical cannabis establishment 
registration certificate. The number of applicants involved in the lottery and the 
number of applicants ultimately selected in each lottery will vary, due to the varying 
number of applicants in any given local jurisdiction and the local jurisdiction's local 
limit on the number of medical cannabis establishments. 

8. Prior to the determination of whether the medical cannabis establishment lottery is 
deemed necessary, the DOH will first score medical cannabis establishment 
applications pursuant to ARSD 44:90:03:15. The score assigned to each application 
will determine if the registration certificate(s) must be awarded pursuant to ARSD 
44:90:03:16 (1), (2), and (3). 

C. Only in the circumstance that multiple medical cannabis establishment applicants tie 
for the highest score, as provided in ARSD 44:90:03:16 (4), shall the DOH deem the 
medical cannabis establishment lottery necessary. 

Ill. LOTTERY DEEMED NECESSARY 

A. The DOH will designate the date and time of the lottery and will provide notice of 
the necessity of a lottery to the South Dakota Department of Revenue, Lottery 
Division (LOTTERY), the local jurisdiction affected by the lottery, any applicants· 
who will be included in the lottery, and any other interested persons at least 
seventy-two (72) hours prior to the time set for the lottery. DOH will provide for a 
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livestream of the lottery for public viewing and permit the public to attend the 
lottery in person if desired. 

B. The DOH will provide to LOTTERY each of the applicant business names and 
the number of permitted establishments per establishment type for the local 
jurisdiction. The procedures described below will be repeated if 
necessary/applicable for each establishment type that requires a lottery. 

C. The DOH will list the applicant business names in alphabetical order and assign 
a number to each applicant starting with 1 for the first applicant in alphabetical 
order and so forth until each applicant has been assigned a number. 

D. The LOTTERY random number generator will be used to generate a series of 
numbers using the same numbers that were assigned to the establishments. 

E. The establishment applicants will then be linked to the number that they were 
originally assigned, in the order that the numbers were generated. Registration 
certificates will be awarded to the establishments beginning on the left side of the 
array of numbers. Moving right, the limit established by the local jurisdiction will 
determine how many certificates are issued. 

Example: There are 12 establishment applicants in a jurisdiction that 
allows 5 establishments. The random number generator produces the 
following sequence of numbers, from left to right: 7 4 12 3 9 10 2 5 6 
1 8 11. The successful establishment applicants who will be awarded a 
registration certificate are the establishments previously assigned 1he 
numbers 7, 4, 12, 3, and 9. The remaining applicants will be placed on a 
waiting list for that jurisdiction and will be ranked in the following order: 10, 
2, 5, 6, 1, 8, 11. The establishment applicant assigned number 10 will be 
first on the waiting list, and establishment 11 will be last on the waiting list. 

IV. DRAWING PROCEDURES 

A. The LOTTERY Drawing Manager, Drawing Security Officer, and Drawing Auditor 
shall conduct the Medical Cannabis Establishment Lottery that includes all the 
eligible entries. 

8. The Drawing Manager, In the presence of the Drawing Security Officer and the 
Drawing Auditor, shall conduct the lottery using the following process: 

~heck Seals on the RNG Draw Machine 

~oot up RNG Draw Machine 

Ex. 4-02 
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forawing Manager Logs in to RNG Draw Machine 

'Anter Name of Drawing Security Manager 

~nter Drawing Parameters 

~ter Auditor Name 

~erform Self-Test on RNG Draw Machine 

~ickDraw 

□ Print Report 

□ log off RNG Draw Machine 

The Drawing Security Officer shall match the winning entries selected by the RNG to 
the entries' corresponding numbers from the alphabetized list of establishment 
applicants provided by DOH. The Drawing Security Officer shall then match the 
remaining establishment applicants to be used as a ranked waiting list for the 
respective jurisdiction's registration certificates. 

C. The Drawing Security Officer shall record the medical cannabis establishment 
applicants who will receive a registration certificate and the remaining ranked wait 
list onto an official results form, which will then be delivered to the DOH official in 
attendance immediately following the conclusion of the drawing. The DOH official 
will certify that the official results form is a true and accurate representation of the 
Medical Cannabis Establishment Lottery. 

V. STORAGE, TRANSPORTATION AND SECURITY OF DRAWING EQUIPMENT 

A. When not in use, the drawing equipment shall be kept in a secured area. 

B. When not in the secured area, the drawing equipment shall be under the control of 
LOTTERY security personnel. 

C. Drawing equipment will be moved, serviced, or otherwise handled only by those 
persons authorized by the LOTTERY Director of Security and Video Lottery or 
designee. 
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Approval of Entry and Drawing Guidelines for 
Medical Cannabis Establishment Lottery 

I attest I have reviewed these Medical Cannabis Establishment Lottery guidelines and 
approve of their issuance as shown in this document. 

Geno Adams.Medical Cannabis Program Administrator 
South Dakota Department of Health 
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Cettifica'lion of Drawing Equipment for 
Medical Cannabis Establishment Lottery 

I attest that I examined and tested the RNG thirty {30) minutes prior to commencement 
of the lottery and within thirty (30) minutes after the drawing and found the equipment to 
be in proper working order. 

Drawing Security Officer d""-b n6 
Dr~ng Man~er . ~Z;t2 
Drawing Audiror a_ ~ ~ 

t. 

Date 

Date ___.:;}_-...1.o/_--_2_-z... __ _ 
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Certification of Results for 
Medical Cannabis Establlshment Lottery 

Name of Local Jurisdiction: _City of Rapid City __________ _ 

Type of Establishments in drawing: Dispensary 

Number of Allowable Establishments in the Local Jurisdiction: _15 __ _ 

Total Number of Lottery Entries: _47 ___ _ 

Assigned number (game spot associated with the dispensary, in alphabetical order): 
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Name , ,,A<!,dress , _ _ 

1. 11 Leaf Dispensary, LLC 1616 Camden Dr. 
2. Black Hills Cannabis Care 1810 Rand Rd 

3. Black HIiis Cannabis Care 1820 Rand Rd 
4. Slack Hills Cannabis Care 1820 Rand Rd Suite 2 
5. Black Hills Cannabis Care 1820 Rand Rd Suite 1 
6. Black Hills Cannabis Care 1810 RAND Rd Suite 1 
7. CC Health 1624 Discoverv Cir 
8. CC Health 2421 Elderberry Blvd 
9. Dakota Pharrn 1440 Luna Ave 
1 O. From The Hills 840 Timmons Blvd 
11. Genesis Farms. LLC 601 Mountain View Rd 
12. Genesis Farms LLC 609 Mountain View Rd 
13. Genesis Farms LLC 615 Mountain vrew Rd 
14. Genesis Farms LLC 501 Deadwood Ave 
15. Genesis Farms, LLC 3250 Eglin St 
16. Genesis Farms, LLC 2205 N La Crosse St 
17. Genesis Farms LLC 3440 Universal Dr 
18. Greenlight Dispensary 840 Timmons Blvd Suite 6 
19. Greenllaht Disoensary 840 Timmons Blvd Suite 6A 
20. Greenlight Dispensary 840 llmmons Blvd Suite 78 
21. Greenliaht Oisoensarv 840 nmmons Blvd Suite 7 
22. Hive Collective LLC 918 E North St 
23. Puffv's LLC 3310 Cambell St 
24. Puffy's LLC 3308 Cambell St 
25, Puffv's LLC 3324 Cambell St 
26. PurJv's LLC 3316 Cambell St 
27. Puffv's LLC 4025 Biembaum Ln 
28. Puffy's LLC 399 East Watts Ln Unit #11 
29. Puffv's LLC 1935 Samco Rd 
30. Puffy's LLC 902 EMain St 
31. Puffv's LLC 1750 E Nor1h St 
32. Puffy's LLC 1770 E Nor1h St 
33. Puffv's LLC 2120 W Main SI Unit 1 
34. Puffv's LLC 2120 W Main St Unit 3 
35. Puffy's LLC 2120 W Main St Unit 4 
36. PufJv's LLC 2120 W Main St Unit 5 
37. Puffv's LLC 4024 Blembaum Ln Bldo AA 

38. Puffv's LLC 4024 Biernbaum Ln Bldg A 
39. Puffy's LLC 4024 Blernbaum Ln Bfdll B 
40. Puffv's LLC 4024 Blernbaum Ln Bldo C 
41. Puffv's LLC 2020 Deadwood Ave Suite 105 
42. Puffv's LLC 2020 Deadwood Ave Suite 104 
43. Puffv's LLC 2020 Deadwood Ave Suite 103 

44. Puffv's LLC 2460 Deadwood Ave 
45. Puffv's LLC 1740 E North St 
46. Raoid Citv Cannabis 3075 North Plaza Dr Unit 8 & C 
47. Starbuds 1141 Deadwood Ave Suite 6 

Ex. 4-07 

S~)(~~:-1ed Cannabis Establfshment Lottery Page? 



The results of the Medical Cannabis Establishment Lottery conducted on _March 9, 
2022 ___ is as follows: 

Order 

#1 

#2 

#3 

#4 

#5 

'#6 

#7 

#8 

#9 

#10 

#11 

#12 

#13 

#14 

#15 

Altemate#1 

Altemate#2 

Altemate#3 

Alternate #4 

Alternate #5 

Alternate '116 
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Alternate #7 

Alternate#8 

Alternate#9 

Alternate #1 O 

Alternate #11 

Alternate #12 

Alternate #13 

Alternate #14 

Alternate #15 

Alternate #16 

Alternate #17 

Alternate #18 

Alternate #19 

Alternate #20 

Alternate #21 

Alternate #22 

Alternate #23 

Alternate #24 

Alternate #25 

Alternate #26 

Alternate #27 

Alternate #28 

Alternate #29 

Ex. 4-09 

37 pV\~v~ ~lc9o w, 111~,.~ 5t. UII/ 
i3 G ~,e.s/~ FaYY"IS 1 l-LG /,/5 .Mo~~1"1"V,e1/ ?J 
~{q Pvt Ffyf L. LC 33/ <, c_4,.te)I ~. 

zg ~v1tfy ~ ]C/ f tar.f- i./e;,/fy LV'i /,)rv~ Ii// 
'-r1 Sf-.-..rbi. is /!'ii 1Jb?IIA8~J. Ave- Sv-.lh IP 
, 11 ,L w JJ isP'V"5a,,.1, u.6 11,,11t; lA,J°' 0r: 
} 8/t?d! 1.///IJ &:; ....... ,!!»f f~i-e /&)O (<a,J f J. 
w Bl&;'t/t !Id/~ c4~<bJ3 c~ IY Jo P.tv1) IJ, 51ANe J 
-~,., ~ g,,1fy ~ JI ~o w. /JJ<;,.~ Sf. I/vi,~ 5 

'i~ f\--ffys t....L.0 di<Ja.o vyJ w~A Ave, 5.;rJL /03 

31... P"'~J LL t 1110 , ~ /lldffL s1-. 
>( P ~ ftt1 S L ,._ l- (7 So t , /Vo-rth 9, 

> 

to FruY'-l ~e. //,'/Is f:t/0 11·twl~"~s BL 110 
'-10 &f-0~ LL L 1/0c).L/ 13/et'" r,ktw- Ln. (3/dj l. 

:JS-- :PV\-fh1~ ~ la.6 ~/ /'?a;'r. Sf. lA~4 1 
s- 1Jfq (/,t:. 1/11/2 (~1'11?.lb/'S {A,,-'l., IS-Jo fl a.,) RJ. SIAi}~ I 

tff P'-'-ffvi LL c., ;;2t/t.,O Ve4Pw,,A Ave 
:z. ,,F ~ £fy; i '- G / 93 5 $a",~ P. J... 
'-II l Pv.~y s Lt~ O:J- II Pe.~J. w,~J /1£Je. s .... ,'/e /(]£' 

i '( (;, ru..~ IJ_f f. Drsp..,_.5,vy 'i '/0 7/;,,,.,,,,., Bl vi :5 ,..;,fe (p 
/ . 

'12.. ?~+Fk .5 LL C ¢0i9o -o~l,V~ Ave..St.c,f.JZ tot-0 
h-1 G e .... ~.sf'I p4.,..,., s, I.:. LG Sol ~&,Ji. A-v~. 
:i,7 f>v.11£.J' LL C ~oo>.f/ '$l'c!,rnbt11A/#'. L.n '!3lt1j JIJ 

l;'tl~·~red Cannabis Establishment Lottery Page g 



Alternate #30 

Alternate #31 

Alternate #32 
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I attest I personally witnessed the above.referenced Medical Cannabis Establishment 
Lottery and the results as described herein are true and accurate to the best of my 
knowledge. 

~~ ~ J--9--21-z-z... 
Geno Adams, Medical Cannabis Program Administrator 
South Dakota Department of Health 
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Rapid City Medical Cannabis Dispensary Lottery Draw I March 9, 2022 

Order Number Name Address 
Drawn 

1 25 Putty's LLC 3324 Cambell St 

2 39 Putty's LLC 4024 Biernbaum ln Bldg B 

3 38 Putty's LLC 4024 Biernbaum Ln Bldg A 

4 46 Rapid City Cannabis 3075 North Plaza Dr Unit B & C 

5 12 Genesis Farms, LLC 609 Mountain View Rd 

6 34 Putty's LLC 2120 W Main St Unit 3 

7 16 Genesis Farms, LLC 2205 N La Crosse St 

8 23 Putty's LLC 3310 Cambell St 

9 19 Greenlight Dispensary 840 Timmons Blvd Suite 6A 

10 22 Hive Collective LLC 918 E North St 

11 20 Greenlight Dispensary 840 Timmons Blvd Suite 7B 

12 30 Putty's LLC 902 E Main St 

13 21 Greenlight Dispensary 840 Timmons Blvd Suite 7 

14 27 Putty's LLC 4025 Biernbaum Ln 

15 7 CC Health 1624 Discovery Cir 

Alternate 1 24 Putty's LLC 3308 Cambell St 

Alternate 2 17 Genesis Farms, LLC 3440 Universal Dr 

Alternate 3 15 Genesis Farms, LLC 3250 Eglin St 

Alternate4 9 Dakota Pharm 1440 Luna Ave 

Alternate 5 2 Black Hills Cannabis Care 1810 Rand Rd 

Alternate 6 45 Putty's LLC 1740 E North St 

Alternate 7 33 Puffy's LLC 2120 W Main St Unit 1 

Alternate 8 13 Genesis Farms, LLC 615 Mountain View Rd 

Alternate 9 26 Puffy's LLC 3316 Cambell St 

Alternate 10 28 Putty's LLC 399 East Watts Ln Unit #11 

Alternate 11 47 Starbuds 1141 Deadwood Ave Suite 6 

Alternate 12 1 11 leaf Dispensary, LLC 1616 Camden Or. 

Alternate 13 3 Black Hills Cannabis Care 1820 Rand Rd 

Alternate 14 6 Black Hills Cannabis Care 1810 RAND Rd Suite 1 

Alternate 15 36 Putty's LLC 2120 W Main St Unit 5 

Alternate 16 43 Puffy's LLC 2020 Deadwood Ave Suite 103 

Alternate 17 32 Putty's LLC 1770 E North St 

Alternate 18 31 Puffy's LLC 1750 E North St 

Alternate 19 10 From The Hills 840 Timmons Blvd 

Alternate 20 40 Putty's LLC 4024 Biernbaum ln Bldg C 

Alternate 21 35 Puffy's LLC 2120 W Main St Unit 4 
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Rapid City Medical Cannabis Dispensary Lottery Draw I March 9, 2022 

Alternate 22 5 Black Hills Cannabis Care 1820 Rand Rd Suite 1 

Alternate 23 44 Puffy's LLC 2460 Deadwood Ave 

Alternate 24 29 Puffy's LLC 1935 Samco Rd 

Alternate 25 41 Puffy's LLC 2020 Deadwood Ave Suite 105 

Alternate 26 18 Greenlight Dispensary 840 Timmons Blvd Suite 6 

Alternate 27 42 Puffy's LLC 2020 Deadwood Ave Suite 104 

Alternate 28 14 Genesis Farms, LLC 501 Deadwood Ave 

Alternate 29 37 Puffy's LLC 4024 Biernbaum Ln Bldg AA 

Alternate 30 4 Black Hills Cannabis Care 1820 Rand Rd Suite 2 

Alternate 31 11 Genesis Farms, LLC 601 Mountain View Rd 

Alternate 32 8 CC Health 2421 Elderberry Blvd 
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STATE OF SOUTH DAKOTA 

COUNTY OF PENNINGTON 

) 
:SS 

PUFFY'S, LLC, a South Dakota Limited Liability 
Company, 

Applicant, 

Vs. 

STATE OF SOUTH DAKOTA, DEPARTMENT 
OF HEALTH, 

Respondent. 

STATE OF SOUTH DAKOTA ) 
:ss. 

COUNTY OF YANKTON ) 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

51CIV23-000937 

AFFIDAVIT OF 
RYANCWACH 

COMES NOW, Ryan Cwach, after having been duly sworn upon oa1h, deposes and states as 
follows: 

I. I am competent in all respects to testify regarding the matters sel forth herein. I am over 18 years 

of age and have personal knowledge of the facts stated herein and know them to be true. 

2. I am the attorney for the Applicant Puffy's, LLC. 

3. The Department's Answers to Puffy's First Set oflnterrogatories, Requests for Admissions, and 

Request for Production of Documents are attached and marked as Exhibi1 A. 

4. I received Exhibit A on July 31, 2023 in an email from Tamara Lee to my email address 

ryan@binncwachlaw.com. A copy of this email is attached and marked as Exhibi1 B. 

S. An email communication between Department Attorney Tamara Lee and myselfis attached as 

Exhibit C. These email communications occurred on September 05, 2023. 

6. A copy of South Dakota Code Counsel September 27, 2022 Letter to the Department of Health 

with attachment is attached as Exhibit D. I obtained a copy of this public record from a State of 

South Dakota website. which shows the full history of the creation of the proposed rule. I last 

visi1ed this website on October 25, 2023. The website is 

hnps://rules.sd.gov/archivedetail.aspx'?ld=7fil. The letter can be downloaded by clicking the link 

"LRC Letter - Recommended Edits." 

7. A copy of the Department's August 18, 2023 letter notifying Puffy's LLC that it "may proceed 

with the application process for a lottery dispensary certificate" is attached as Exhibit E. 

AFFIANT FURTHER SA YETH NOT. 
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Executed this '2:._ ~ay of October 2023. 

STATE OF SOUTH DA KOT A 

COUNTYOF YANKTON 

Subscribed and sworn before me on the .Ji;__ day of October 2023 by Ryan Cwach. 
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Ex. 5-03 

SOUTH DAKOTA DEPARTMENT OF HEALTH 
through the 

OFFICE OF HEARING EXAMINERS 
BUREAU OF ADMINISTRATION 

Pierre, South Dakota 

IN THE MA ITER OF THE DENIAL OF THE 
REQUEST FOR EXTENSION OF PUFFY'S 
REGISTRATION CERTIFICATIONS 

DOH 23 - 08, 09, 10, 11, & 12 

DEPARTMENT OF HEALTil'S 
ANSWERS TO PUFFY'S FIRST SET 
OF INTERROGATORIES, REQUESTS 
FOR ADM1SSIONS, AND REQUEST 
FOR PRODUCTION OF DOCUMEJ\"TS 

I. State the full name, present address; phone number, and occupation of all persons who answered or 
assisted in answering these Interrogatories, Requests for Admission, and Requests for Production. 

ANSWER: 

Tamara Lee 
Attorney for Department of Health 
600 E. Capitol Ave. 
Piera"et SD 57501 
(605) 773-3361 

Cody Shippy 
700 Governors Dr. 
Pierre, SD 57501 
Social Services Program Specialist l 

2. Identify all persons whom you believe to have knowledge concerning the issues in Puffy's extension 
requests for certificate 22ESTCS635, 22ESTC9436, 22ESTC6030, 22ESTC5788, and 22ESTC0916. 

ANSWER: Objection. This interrogatory is overly broad, Subject to and without 
waiving said objection, the Department responds as follows: Kittrick Jeffries, Ryan Cwacb, 
Balley Sahnow, Chris Qualm, Melwa Johnson, Cody Shippy, Emily Raad, Jen Seale, Tamara 
Lee, Lynne Valenti. 

3. What date was the South Dakota Medical Cannabis Program established within the South Dakota 
Department of Health? 

ANSWER: Objection. This interrogatory seeks information that is equally available to 
the requesting party. Subject to and without waiving said objection, the Department responds 
as follows: see SDCL Chapter 34-lOG · 

4. Since the establishment of the Medical Cannabis Program, please identify each person who has 
served as a program administrator, including the person's name, address, phone nwnber, and length 
of service. 
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Ex. 5-04 

ANSWER: Objection. This interrogatory is Irrelevant and immaterial to the subj~t 
matter of this action and is not reasonably calculated to lead to the discovery of admissible 

. evidence. Subject to and without waiving said objection, the Department responds as follows: 

Geno Adams, 600 E. C1apitol Ave., Pierre, SD 57501; (605) 773~361; 07/24/21 -
08/23/22. 

Chris Qualm, 1900 w.1111s St., Sioux Falls, SD 57104: (605) 773-3361; 10/09/22-
02/23/23. 

Jennifer Seale, 600 E. Capitol Ave., Pierre, SD 57501; (605) 773-3361; 03/21/23-
present. 

5. Since the establishment of the Medical Cannabis Program, please ide~tify each person who has 
served as a Secretary of Health, including the person's name, address, phone number, and length of 
service. 

ANSWER: Objection. This interrogatory is irrelevant and immaterial to the subject 
matter of this action and is not reasonably calcnlated to lead to the discovery of admissible 
evidence. Subject to and without waiving said objection, the Department responds as follows: 

Kim Malsam-Rysdon, Department of Health, Pierre, SD 57501; 01/24/2015-
01/07/2022 
Joan Adam, Department of Health, Pierre, SD 57S01; 03/24/2022 -12/23/2022 
Melmsa Magstadtt Department ofHealtbt Pierre, SD 57501; 12/29/2022 -present 

6. Did any of the persons identified in Interrogatory No. 4 and Interrogatory No. 5 have any prior 
experience or training for administering a medical cannabis program? If so, please identify each 
person and describe the prior experience or training. 

ANSWER: Objection. This interrogatory is irrelevant and immaterial to the subject 
matter of this action and ill not reasonably calculated to lead to the discovery of admissible 
evidence. Subject to and without waiving said objection, the Department responds as follows: 
Geno Adams and Chris Qualm received training through CANNRA and METRC, and guidance 
from CCPC. It is unknown what other experience or training they, or any oftbe others listed 
above,had, 

7. Did the Department review any of Puffy's initial applications for certificate registrations when 
reviewing any of Puffy's written documenlation for any of its operational extension requests. If the 
Department's answer is yes, identify which material from tile initial applications were considered. 

ANSWER: Objection. This interrogatory is vague and ambiguous. The Department Is 
uncertain what information the requesting party seeks and does not want to provide an 
answer based on a guess in determining what the requesting party ls asking here. 

8. Identify the persons in the Department who scored each medical cannabis establishment application 
for a dispensa,y only medical cannabis establishment certificate for the City of Rapid City 
jurisdiction. 
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ANSWER: Objection. This interrogatory is vague and ambiguous. The Department Is 
uncertain what information the requesting party seeks. Subject to and without waiving said 
objection, the Department responds as follows: Geno Adam, Ali Scbaelbaoer, Cody Shippy, 
Sakura Rohleder, and Morgan Maier. 

9. What were the final scores for each of the 47 applications submitted for a dispensary only medical 
cannabis establishment certificate for the City of Rapid City jurisdiction? 

ANSWER: All applicants received 1he same score under the scoring system established in 
ARSD 44:90:03:15. 

l 0. Identify each medical cannabis estabJishment dispensary only certificate that was not operational by 
the certificate's one year anniversary regardless ifS.D. Admin. R. 44:90:03: 16 applied to such 
certificate. 

ANSWER: Objection. This interrogatory requests infonnation that is irrelevant aad 
immaterial to the subject matter of this action and is not reasonably calculated to lead to tbe discovery 
of admiaible evidence. The q nestiou also asks for information deemed confidential under SDCL 34-
lOG-79, 34-200~86, 34--20G-88. 

11. Identify each medical cannabis establishment dispensary only certificate that was not operational by 
the certificates one year anniversary but was granted an extension by the Department under S.D. 
Admin. R. 44:90:03: 16. 

ANSWER: Objection. This interrogatory requests information that is irrelevant and 
immaterial to the subject matter of this action and is not reasonably calculated to lead to the discovery 
of admissible evidence. The question also asks for information deemed confidential under SDCL 34-
l0G-79, 34-lOG-8Ci, 34-lOG-88. 

12. Identify all persons in the Deparonent who have defined the tenn "operational." 

ANSWER: Objedion. This interrogatory is vague and ambiguous. The 'Department is 
uncertain what Information the requesting party seeks. Subject to and without waiving said objection, 
the Department responds as follows: Tbe term "operational" is defined by lexicographers and its 
definition depends on the context in which it is used. Nobody in the Department actually defines the 
term, they just apply the term to the application of the rule. 

13. Identify all of the Department's past definitions and interpretations of operational? 

ANSWER: See answer to Interrogatory No. 12. 

14. What is the Department's current definition and interpretation of operational? 

ANSWER: See answer to Interrogatory No. ll. 

15. Did the Department provide the Department's definition and interpretation of operational in 
Interrogatory No. 14 to medical cannabis establishments? 1 f yes, please identify when and how the 
definition and interpretation was provided to medical cannabis establishments? 

ANSWER: See answer to Interrogatory No. 12. Subject to and without waiving the objection 
to this Interrogatory, the Department responds as follows: The Department disseminated Information 

Ex.5-05 
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about extension requests as a mass communication to all establishments that wa.ci sent via Accela. See, 
Exhibit 1. 

16. Explain the Department's process for reviewing an operational extension request? 

ANSWER: The Department reviews the application and any written documentation submitted 
with it. 

a. Who reviewed the extension request'? 

ANSWER! Primarily, Cody Shippy reviewed the extensions requests and sometimes the 
Medical Cannabis Program team would review an extension request. 

b. Who was the ultimate person responsible for denying Puffy's Operation Extension 
Request for certificate 22ESTC5635, 22ESTC9436, 22ESTC6030, 22ESTC5788, and 
22ESTC0916? 

ANSWER: There was not an "ultimate person". It was a team decision. 

c. What, if any, criteria, check lists or rubrics were utilized when conducting a review for 
certificate 22ESTC5635, 22ESTC9436, 22ESTC6030, 22ESTC5788, and 
22ESTC09 I 6?? 

ANSWER: A checklist was utilized in reviewing all extension requests. 

d. What, if any, facts is the Department looking for? 

ANSWER: Objection. This interrogatory is vague and ambiguous. The Department is 
uncertain what information the requesting party seeks. Subject to and Without waiving said objection, 
the Department responds as foUows: The Departm.eot is looking for facts that wollld determine if the 
criteria set out in ARSD 44:90:03:16 are satisfied. 

17. What, if any, weight was given to the shortage of skilled workers, contractors, and subcontractors in 
the City of Rapid City? 

ANSWER: Objection. This interrogatory is vague and ambiguous. The Department is uncerlllin 
what Information the requesting party seeks. Subject to and without waiving said objection, the 
Department responds as follows: all Information submitted with an extension request was evaluated. 
In this particular situation, Puffy's made a business decision to focus on their cultivation and 
manufacturing establishments rather than their dispensaries. 

I 8. How does the Department define secure? 

ANSWER: Objection. This interrogatory is vague and ambiguous. The Department is 
uncertain what information the requesting party seeks. Subject to and without waiving said objection, 
the Department responds as follows: The term "secure" is defined by lexicographers and its definition 
depends on the context in which it is used. Nobody in the Department actually defines the term, they 
just apply the term to the application of the rule. 
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19. Please provide the authority that the Department may only review the applicant's efforts after March 
10, 2022. 

ANSWER: Objection. This interrogatory is vague and ambiguous. The Department is 
uncertain what iQformatlon the requesting party seeks. Subject to and without waiving said objection, 
the Department responds as follows: the applicable rule states that an establishment bas one year from 
the date of issuance of the registration certification to become operational. An establishment does not 
have any obligation to prove any progress towards becoming operational until their registration 
certiftcation flas been awarded; therefore, all action taken as of that date is what becomes relevant. If 
the establishment is in a stage of preparedness prior to being awarded its registration ccrdficatioo, by 
default that stage of preparedness will be factored in becaUBe it requires a lesser amount of work the 
establishment needs to do to become operational. 

20. Please explain the difference between a site plan and n floor plan. See April 20, 2023 Operation 
Extension Request Denial Letter for No. 22ESTC5635, if 4. 

ANSWER: Objection. This interrogatory Is vague and ambiguous. Subject to and without 
waiving said objection, the Department responds as follows: generally speaking, a site plan or a plot 
plan is a type of drawing used by architects, landscape architects, urban planners, and engineers which 
shows existing and propmed conditions for a given area, typically a parcel of land which is to be 
modified, And a floor plan is a technical drawing to scale, showing a view from above, of the 
relationships between rooms, spaces, traffic patterns, and other physical features at one level of a 
structure. 

21. Does S.D. Admin. R. 44:90;03; 16 require written documentation showing an estimated date of 
opening? 

ANSWER: Objection. This interrogatory ls argumentative. Subject to and without waiving said 
objection, the Department responds as follows: ARSD 44:90:03:16 docs not specify, nor does it limit, 
the written documentation that must be submitted, reviewed, or requested when considering a request 
for extension. 

Ex. 5-07 

22. Please explain how a photo constitutes written documentation under S.D. Admin. R. 44:90:03: 16? 

ANSWER: See answer to Interrogatory No. 21. 

23. Identify all equipment and services that the Department contends are necessary to become 
operational under S.D. Adm in. R. 44:90:03: 16. 

ANSWER: Objeetion. This interrogatory is argumentative. Subjeet to and without waiving 
said objection, the Department responds as follows: There is not a one--size..fits-all answer to 
this question, as it depends on the type of establishment involved and the statu.11 of the build Ing 
structure that the establishment plans on operating from. 
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REQUESTS FOR ADMISSIONS 

I . Admit that Puffy's timely submitted an operation extension request for certificate No. 
22ESTC5635 

RESPONSE: Admit 

2. Admit that Puffy's timely submitted an operation extension request for certificate No. 22ESTC9436. 

RESPONSE: Admit 

3. Admit that Puffy's timely submitted an operation extension request for certificate No. 22ESTC6030. 

RESPONSE: Admit 

4. Admit that Puffy's timely submitted an operation extension requei,t for certificate No. 22ESTC5788. 

RESPONSE: Admit 

5. Admit that Puffy's timely submitted an operation extension request for certificate No. 22ESTC0916. 

RESPONSE: Admit 

6. Admit that Puffy's provided a detailed timeline of its actions. 

RESPONSE: Objection. This admission request is yague, ambiguous, and argumentative. It 
is unclear which of the Puffy's locations this question is referring to. 

7. Admit that Puffy's written documentation shows Puffy's could not secure all necessary equipment 
and services before the deadline to become operational for certificate no. 22ESTC563S. 

RESPONSE: Objection. This admission request is argumentative. Subject to and without 
waiving said objection, the Department responds as folJows: Deny. 

8. Admit that Puffy's written documentation shows Puffy's could not secure all necessary equipment 
and services before the deadline to become operational for certificate no. 22ESTC9436. 

RESPONSE: Objection. This admission request is argumentative. Subject to and without 
waiving said objeetfon, the Department responds as follows: Deny. 

9. Admit that Puffy's written documentation shows Puffy's could not secure all necessary equipment 
and services before the deadline to become operational for certificate no. 22ESTC6030. 

RESPONSE: Objection. This admission request is argumentative. Subject to and without 
waiving said objection, the Department responds as follows: Deny. 

IO. Admit that Puffy's written documentation shows Puffy's could not secure all necessary equipment 
and services before the deadline to become operational for certificate no. 22ESTC5788. 

RESPONSE: Objection. This admission request is argumentative. Subject to and without 
waiving said objection, the Department responds as folJows: Deny. 
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11. Admit that Puffy's written documentation shows Puffy's could not secure all necessary equipment 
and services before the deadline to become operational for certificate no. 22ESTC0916. 

RESPONSE: Objection. This admission request ls argumentative. Subject to and without 
waiving saJd objection, the Department responds as foJlows: Deny. 

12. Admit that the Department reviewed each of Puffy's operation extension requests individually, 
without regard to the fact thatPuffy's has seven dispensary only medical cannabis establishment 
certificates in Rapid City and three dispensary only medical cannabis establishment certificates in 
other local jurisdictions. 

RESPONSE: Admit, in part, and deny, in part. The Department treats each registration 
certificate as its own stand-alone establishment. In reviewing the extension requests, the 
Department was aware oftbe fac:t that Puffy's has multiple registration certificates. 

; 

13. Admit that the demand for contractors in the City of Rapid City and greater Black Hills region is 
greater than the supply. 

RESPONSE: Objection. This admission request is irrelevant and argumentative. Subject to 
aod wilhout waiving said objection, the Department responds as follows: Deny. 

14. Admit that equipment, supplies, and services that are readily available are considered secured by the 
Department. 

RESPONSE: Deny. 

1 S. Admit that all Department issued dispensary only medical cannabis establishment certificates are 
alike in fonn and provide the same rights to each holder thereof. 

RESPONSE: Objection. This admission request is vagnc and ambiguous. Subject to and 
without waiving said objection, the Department responds as follows: Admit. 

16. Admit that there is no statute or administrative rule that defines the tenn "operational" in S.D. 
Ad.min. R. 44:90:03:16. 

RESPONSE: Objection. This admission request is argumentative and disjunctive in that it 
asks if there is a statute within a rule. Subject to and without waiving said objection, the 
Department responds 115 follows: ARSD 44:90:03:16 docs not define the term "operational". 

17. Admit that there is no statute or administrative rule that defines the tenn "timely efforts" in S.D. 
Adm in. R. 44:90:0.3: 16. 

RESPONSE: Objection. This admission request ls argumentative and disjunctive in that lt 
lliks iftbere is a statute within a rule. Subject to and without waiving said objection, the 
Department responds as follows: ARSD 44:90:03:16 docs not derme the term "timely efforts". 

18. Admit that there is no statute or administrative rule that defines the tenn "secure" in S.D. Adm in. 
R. § 44:90:03: 16. 

RESPONSE: Objection. This admission request is argumentative and disjunctive in that it 
asks iftbere is a statute within a rule. Subject to and without waiving said objec:tion, the 
Department responds as follows: ARSD 44:90:03:16 does not define the term "secure". 
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19. Admit that there is no statute or administrative rule that defines the term "equipment" in S.D. Admin. 
R.44:90:03: 16. 

RESPONSE: Objection. This admission request is argumentative and disjunctive in that it 
asks if there is a statute within a rule. Subject to and without waiving said objection, tlie 
Department responds os foUows: ARSD 44:90:03:16 does not define the term "equipment". 

20. Admit that there is no statute or administrative rule that defines the term "services" in S.D. Admin. 
R. 44:90:03:16. 

RESPONSE: Objection. This admi!ISion request is argumentative and disjunctive in that ft 
asks if there is a statute within a rule. Subject to and without waiving said objection, the 
Department responds as follows: ARSD 44:90:03: 16 does not define the term "se'rvices". 

2L Admit that it is a poor business decision to purchase or acquire certain necessary services and 
equipment when other certain necessary services and equipment cannot be purchased or acquired. 

RESPONSE: Objection. This admission request is argumentative. Subject to and without 
waiving said objection, the Department responds as follows: Deny. 

22. Admit that labor for construction activities is a necessary service to be operational under S.D. 
Admin. R. 44:90:03: 16. 

RESPONSE: Objection. This admission request is argumentative. Subject to and without 
waiving said objection, the Department responds as follows: Deny. 

23. Admit that the delivery of cannabis or cannabis products is a necessary service to be operational 
under S.D. Admin. R. 44:90:03:16. 

RESPONSE: Objection. This admission request is argumentative. Subject to and without 
waiving said objection, the Department responds as follows: Deny. 

24. Admit that the Department does not have the requisite expertise to determine which equipment and 
services are necessary to be an operational dispensary. 

RE~PONSE: Objection. This admission request Is argumentative. Subject to and without 
waiving said objection, the Department responds as follows: Deny. 

25. Admit that S.D. Admin. R. 44:90:03: 16 does not require the submission of a site plan. 

RESPONSE: Objection. 'fbiB interrogatory is argumentative. Subject to and without waiving 
said objection, the Department responds as foUows: Admit, in part, and deny, in part. ARSD 
44:90:03:16 does not specify, nor does it limit, the written documentation that must be 
submitted, reviewed, or requested when considering a request for extension. 

26. For each location involved in this action, admit that Puffy's provided a site plan that was in 
compliance with S.D. Admin R. 44:90:03:05(2). 

RESPONSE: Objection. This admission request is argumentative. Subject to and without 
waiving said objection, the Department responds as follows: Admit, In part, and deny, in part. 
Admit that an acceptable site plan was received at the time of the submission of tbe Initial 
application. However, ARSD 44:90:03:05(2) applies to Initial applications for registration 
certificates and ARSD 44:90:03:16 applies to requests for extension, 
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27. Admit that Puffy's has an operationaJ dispensary in Sturgis and Meade County. 

RESPONSE: Objection. This admission request is irrelevant and immaterial and requires 
spec;'1latioa. Subject to aud without waiving said objection. the Department responds iu 

follows: Admit, in part, and deny, in part. It appears from the information that is available to 
the Department that Puffy's bas a dispensary in Stnrgui, SD and one in Meade County, SD, 
aud that both are open and operating. However, the Department bas not inspected either of 
those physical locations, so it cannot say with certainty that either one is operational. 

28. Admit that an affidavit is a fono of written docwnentation. 

RESPONSE: Objection. This admiasioo request is irrelevant, immaterial, and argumentative. 
Subject to and without waiving said objection, the Department responds as follows: Admit that 
an affidavit is typically in the form of a writtea documentation. 

29. Admit that South Dakota law allows for oral contracts and agreements. 

RESPONSE: Objection. This admission request asks for a legal conclusion to be made by a 
lay person. 

30. Admit that Puffy's had oral contracts with contractors, subcontractors, and suppliers to provide 
equipment and services neccssa,y to become operational for aJI dispensary locations. 

RESPONSE: Objection. This admission request is argumentative. Subject to and without 
waiving said objectio~ the Department responds as follows: The Department does not have 
suffident evidence to be able to state that there are such contracts. Furthermore, not all of 
Puffy's dispensary locations are part of this litigation. 

3 l. Admit that Puffy's contractors, subcontractors, and suppliers indicated to Puffy's that it was not 
possible ro fully construct ten dispensaries simultaneously during Puffy's first certificate license year. 
See Attachments 2 & 3. 

RESPONSE: Objection. This admission request is argumentative. Subject to and without 
waMng said objection, the Department responds as follows: Deny. 

32. Admit that a lack of cannabis and cannabis product caused delays in the construction timeline for 
Puffy's multiple dispensary only licenses. See Attachment I . 

RESPONSE: Objection. This admission requat is argumentative. Subject to and without 
waiving said objection, the Department responds as follows: Deny. 

33. Admit that Puffy's has taken appropriate steps to secure sufficient quantities of cannabis and 
cannabis products for l O dispensary locations. See At1».chment I. 

RESPONSE: Objection. This admission request is irrelevant. immaterial. and argumentative. 
Subject to and without waiving said objection, the Department responds as follows: Deny. 

34. Admit that wait times for security-grade windows was 12-14 weeks. See Attachment I. 

RESPONSE: Objection. Thls admission request ls irrelevant, immaterial, arg111Deotative, 
vague, and ambiguous. It is unclear what is meant by the term "security-grade". 
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35. Admit that the wait times for packaging materials was approximately 14 weeks. See Attachment I. 

RESPONSE: Objection. Thill admi~ioo request is irrelevan4 immaterial, argomenmtive, 
vague, aod ambiguous. It is unclear what is meant by the term "packaging materials". 

36. Admit the wait times for some of the critical path components was 50-60 weeks. See Attachment 2. 

RESPONSE: Objection. This admission request is argumentative. Subject to and without 
waiving said objection, the Department responds as follows: Admit only that the requestor 
asserts that the wait times for some of the critical path components wa.-. 50~60 wee.ks. 

37. Admit that construction industry delays made forecasting specific project milestones difficult. See 
Attachment 2. 

RESPONSE: Objection. This admission request is irrelevant, immaterial, and argumentathre. 
Subject to and without waiving said objection, the Department responds as follows: Deny; the 
Department does not know what the requestor's meaning of"construction industry delays" is. 

38. Admit that blueprints were being developed for Puffy's dispensary at 910 W. Main St. as of March 
15, 2023. See Attachment 3. 

RESPONSE: Objection. This admission request is argumentative. Subject to &Bd without 
waiving said objection, the Department responds as follows: Admit only that the requestor 
asserts that bJueprtnts for Puffy's were worked on. 

39. Admit that completing blueprints and attempting to construct seven dispensaries simultaneously is 
not practical. See Attachment 3. 

RESPONSE: Objection. This admission request is argumentative and requests a lay person to 
give a professional opinion. Subject to and without waiving said objection, the Department 
responds as follows: Deny; the Department is not an engineer or architect. 

40. Admit that the engineering for medical marijuana facilities in particular takes a long time. See 
Attachment 3. 

RESPONSE: Objection. This admission request is argument.alive and requests a lay person to 
give a professional opinion. Subject to and without wah-ing said objection, the Department 
responds as follows: Deoy; the Department is not an engineer or architect. 

41. Admit that conducting the engineering for projects in parallel would create more complications than 
working on one or two at a time. See Attachment 3. 

RESPONSE: Objection. This admission request is argumentative and requests a lay person to 
give a professional opinion. Subject to and without waiving said objection, the Department 
responds as follows: Deny; the Department is not an engineer or architect. 

42. Admit that there is a lack of available trades people in the Black Hills region. See Attachment 3. 

~PONSE: Objection. This admission request is argumentative and requests a lay person to 
give a professional opinion. Subject to and without waiving said objection, the Department 
responds as follows: Admit only that the requestor contends there is a lack of trades people in 
the Black fills area. 

Filed: 10/26/202310:09 AM CST Pennington County, South Dakota 51CIV23-000937 



Ex. 5-13 

43. Admit that the failure of the state electrical inspector to timely inspect Puffy's Sturgis location 
prevented Puffy's contractor from starting work on other Puffy's dispensaries. See Attachment 4. See 
also Attachment 5. 

RESPONSE: Objection. This admission request is argumentative and requires speculation, 
Subject to and without waiving said objection, the Department responds as follows: Admit only 
that tbe requestor contends the state electrical inspector's failure to timely inspect Puffy's 
Sturgis location prevented the Puffy's contractor from starting work on other Putry•s 
dlsp~nsaries, 

44. Admit that material purchase orders were ready but were nol placed because final blueprints were 
not completed. See Attachment 4. 

RESPONSE: Objection. This admission request is argumentative and requires speculation, 
Subject to and without waiving said objection, the Department responds as follows: Admit only 
that the requestor contends that material purchase orders were ready bot were not placed 
because final blueprints were not completed. 

45. Admit that there were delays for hot water heaters, glass, and electrical supplies. See Attachment 4. 

RESPONSE: Objection. This admission request is argumentative and requires speculation. 
Subject to and without waiving said objection, the Department responds as follows: Admit only 
that the requcstor contends there were delays for hot water beaten, glass, and electrical 
supplies. 

46. Admit that weather caused delays to Puffy's projects and expanded timelines. See Attachment 4. 

RESPONSE: Objection. This admission request is argumentative and requires speculation. 
Subject to aad without waiving said objection, the Department responds as follows: Admit only 
that the requestor contends that the weather caused delays to Puffy's projects and expanded 
timellnes. 

47. Admit that Puffy's contractors experienced delays and difficulties securing supplies for Puffy's 
projects. See Attachment 5. 

RESPONSE: Objection. This admission request is argumentatnie and requires speculation. 
Subject to and without waiving said objection, the Department responds as follows: Admit only 
that the requestor contends tllat Puffy's contractors cllperienced delays and difficulties 
securing supplies. 

48. Admit that a labor shortage in the Black Hills prevented subcontractors from being able to quickly 
complete work on Puffy's projects. See Attachment 5. 

RESPONSE: Objection. This admission request is argumentative and requires speculation. 
Subject to and witbout waiving said objection, the Department responds as follows: Admit only 
that tbe requestor contends that a labor shortage In the Black Hills prevented subc:ontracton 
from being able to quickly complete work on Puffy's projects. 

49. Admit that many of Puffy's subcontractors have re-scheduled because of delays such subcontractors 
were experiencing on other jobs. See Attachment 5. 
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RESPONSE: Objection. This admission request is argumentative and requires speculation. 
Subject to and without waiving said objection, the Department responds as folloM: Admit only 
that the requestor contends that many of Puffy's subcontractors have r&-scbednled because of 
delays they were experiencing on other jobs. 

50. Admit that Puffy's projects experience delays in local government approvals dues to the nature of 
Puffy's projects. See Attachment S. 

RESPONSE: Objection. This admission request is convoluted and disjunctive i.o nature. The 
Department can neither admit nor deny this request because the Department does not 
understand what the request Is stating. 

5 L Admit that Puffy's has engaged, either by written contract or oral contract, the 43 contractors, 
subcontractors, or other service providers, listed on Attachment 6 for all of its certificates, 

RESPONSE: Objection. This admission request is argumentative and requires speculation. 
At the time of the request for extension, Puffy's did not provide the Department with 
documentation of written or oral contracts with all of the contradors listed on the referenced 
attachment, despite multiple requests to produce all relevant documentation of efforts. 

REQUEST FOR PRODUCTION OF DOCUMENTS 

1 . Please produce any and all documents identified in your answers to the above interrogatories or 
reviewed or relied upon in answering the above interrogatories. 

ANSWER: Other than the Department's mass communication to establishments and checklist 
for extension requests, which are attached hereto as Exhibit l and Exhibit '.2, all documents 
referred to in the answers have already been provided to Puffy's pursuant to the previous 
disclosure of evidence. 

2. Please produce an organization charter for the Deparbnent's medical cannabis program. 

ANSWER: Objection. This request is irrelevant and immaterial and h not likely to lead to the 
discovery of admissible evidence. Subject to and without waiving said objection, an 
organization chart is attached hereto as Exhibit 3. 

3. Please provide a copy of each of the 47 applications submincd for a dispensary only medical 
cannabis establishment certificate in Rapid City. 

ANSWER: Objection. This request for production is irrelevant and immaterial to the subject 
matter of this action and is not reasonably calculated to lead to the discovery of admissible 
evidence. The question also asks for information deemed confidential under SDCL 34-200-79, 
34-l0G-86, 34-20G-88. 

4. Please provide any and all documents and communications surrounding the review of all Puffy 
ex.tension requests. 

ANSWER: Objection to the extent this requests attorney-client privileged documentation or 
communication. Without waiving said objection, the Department has provided all documents 
and communications to Ryan Cwach as part or the administrative discovery deadline. 
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5. Please provide any and all copies of operation extension requests applications and supporting 
documentation that were granted to other medical cannabis establishment certificate holders. 

ANSWER: Objection. This request for production is vague, ambiguous, irrelevant and 
immaterial to the subject matter of this action and is not reasonably calculated to lead to the 
discovery of admissible evidence. The question also asks for information deemed ~onfidential 
under SDCL 34-l0G-79, 34-20G-8't 34-lOG-88. 

The Department expressly reserves the right to supplement, clt1rify, revise, or correct any or all of the 
responses or objections l1ereln, and to assert addi&Jnal objections or privileges, in one or mDre subsequent 
supplemental response(s) • 

.-,Q.4!' 
Dated this 1::!d, day of July, 2023. ,,7r signs these answer> and mponses for the pwpos,s of any ob~~on, mode he,cin, 

. /&Yl·l~g.U 
--famara Lee 

Attorney for the Department of Health, Medical Cannabis Program 

Dated this .3L_ day of July, 2023. 

I, Cody Shippy, certify under penalty of perjury that I have read the Responses to Interrogatories, Requests 
for Admissions, and Requests for Production herein and that the facts as therein contained are true and correct 
to the best of my k1,1owledge. 

~ip~*6 

Subscribed and sworn to before me this J}_ day of July, 202"A3.~ • • 

·~◄--"~ ~ .. ~ 
(SEAL) Notary Public 
My Commission Expires: 

PATRICIA REISS 
~NOT'MYPUILIC~ 
""'SOUTH DAKOTA~ 

frC.;t;u,,111-•tP;,I .. , ,, ... ~,,,.,,,,., •• + 
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Frorn: Lee, Tamara Tamara.Lee@state.sd.us <f 
Subject: DOH 23-0008, 09, 10, 11, & 12; Discovery 

Date: July 31, 2023 at 2:12 PM 
To: Ryan Cwach ryan@binncwadllaw.com 

Altllched are the Oepartment's responses 10 Pully'• discovery requests. 

~ 

~I 
~:;~~~ HEAIJH 

TAM,:_;:,_,'._ !.. . L : t 
Staff Attorney I Division of Lici,nsu,e ond Accredirooon 
SOUTH OAKOTA DEPARTMENT OF HEALTH 
GOS.773.3361 600EOpl\olAve,Picfn! , ____ _ 

I II a : ·.·."'•· ."~•:: ', !';::: ,•,:,·:(! .~;;!["'~·:i ,.- c.r::~ Htl.'n L, 

Cofttldt~ NW: Tht' tnfottr.l»Ol'I CIH'l1Wld in 1ti.1 t'-m11tindvd"'C ~l'IY ICUchfflttra. 1, codd'C"'.Zlal Of' Pm'lltctd ffll!CNI .attd 1:1 SI\Ctr\~ed cl'lly fot ~ by 1M il'l4'wscl.lll 01 ~P:lyt.>wham thq If~ 

.tddrnsotd, tflltvt di11r1bv.tvn al W~anmn1a1nd lntN'I dowmtnlbif .anya1ha ind!ridu.llor tr,cr,~ l'IOl •nt~de-dto rec2'1Wthi:1.11, undi' p,chit.:rt~cl. ~ wavti:.,.,IUIV'N ,M..,.,Jlftttior. ,W..,t 
l'latstyttt.vnd'" Ulincof .and d"'n' 1ht ~-!iou1h OahCI Dt~rtmfflt of HHhh, 

Al'ISWERSTODI 
SCOVERY.pdf 

Ex. 5-16 

Filed: 10/26/2023 10:09 AM CST Pennington County, South Dakota 51 CIV23-000937 



From: Lee, Tamara Tamara.Lee@state.sd.us ~ 
Subject: RE: Writ ol Mandamus 

Date: September 5, 2023 al 1 :54 PM 
To: Ryan Cwach ryan@birmcwachlaw.com 
Cc: Valenti, Lynne Lynne.Valenti@state.sd.us 

I appreciate the effort 10 revise it, but I wiU not sign off on paragraph 114 (and language In some of the 0Ihtr1) and 11111 feel that #6 gives 100 much leeway. As 
I've said, the ~partment will give Puffy's the opportunity to apply for the centflcate from the clly and obtain the Form E, but will not hold th al appllcarlon 
Indefinitely. Others are waittng In line, so Puffv's needs 10 apply as soon as the city opens up the appllcatlon process. Aho, since I've no1 vet filed an 
appear~nce, I do not want to sign off on a stlpulatton that would then require me to flle an appearance. Putty's can dismiss Ihe action on IIs own due 10 the 
fact that the Oepmmenl has given them the notice and Is working with them on lhe appl!catton process. 

T;'l.Milf{I\ \}, l.i:E 
Staff Attorney I Division of Ucensuri, and Atcredltorlon 
SOUTH DAKOTA DEPARTMENT OF HEALTH 
60~.773.U6l ! IIOO£C.pitolAw,Pi•r111 · __ . __ 
11 Cl l;;r•• ;.' 1.'r- ;,·1/: [J:·.iit ', 01! .• .':~1).'.,'; ~• ::, !('i ~ ~ /'i,.'11; 

CantillltndtllCVffO"! n,. WlfOfflwckHI ~~ff ttl th6tt•tN:iUMrudil'C &ny•Hath1"ffll\KCMfld4nnal o, DIM~~ 1'1$,11crial&nd h lrlCt'ndtdonlr IQ, UII' ~ lhrlflftddlllMOf tftttt1 IO'llfl\Dftl 1~ •rt fddft\\NI. Uk 
OI dff.Uibv'liiltn ol ifttg,tNttofl tonllil:I\ .. .Ill tM docUfflC'fll !JV ... ., Olh•' 1M1wdtWI IN Mtttv Ml onMNld to NClfW thi1~• m fc1Jr l)l'ol-Jtw1t-d. If yor.. tww lt'(IN'ffd lhlt .. .,.. W n,.,, '""·•· nonf'r ltw ~ .. , t:••'"' 
11nd dt-lotlt' fflt> ttwiwp. SouEh Od::ot, 0tttl!MIH1 ol tcr•tlh. 

From: Ryan Cwach <ryan@blrmc,,achlaw.com> 
Sent: Tuesday, September 5, 2023 1:14 PM 
To: lee, Tamara <Tamara.Lee{§)slate.sd.us> 
Cc: Valent!, lyme <Lynne.Valentt@uate.sd.us> 
Subject: Re: (EXT! w,I1 of Mandamus 

Tamar., 

I thought paragraph 6 was clear that I! Is only the reasonable opportunity that we are asking for. I also added thal Puffv's has lo move prnmpdy to get a local 
license when It becomes available, I added a new paragraph 7. How Is this? 

There Is nothing tn law 01 rule ab0u1 how this lottery process works In this situation, so lhe added daritv of the stipulation h benelitlal to all pantes involved. 
I'm fruscrated, u I am sure that you are, that the City Is choosing to let this essenlially linger for several months. 

VeryTr~ly, 

Ryan D. Cwach 
Birmingham & Cwacn Law Office, Prof. LLC 
cvan@birrnnvarhlaw,com 
202 W. 2nd St. 
Yankton. SO 5707B 
605-260-4747 

This message 1, protected by 18 USC Sec. 2S10.21. unauthorized usage Is subject to statutory sane lions. 

On S11p S, 2023, at 12:S1 PM, Lee, Tamara <)?nHmJ Lee@SS?te sd up• wrote: 

I am not comfortable sign Ins !he proposed stlpulat1on because the Jtate cannot guarantee what thn r.iry of Rapid Clly wlU do wlIh the 
certificates and/or appllcatlons In January. The stale has no authority over how local Jurl1dlcttons determine how or to whom !hey grant 
certifications. Al !he most, I will tell you that the 11ate wlll hold onto Pufly's appllcatlon until January (giving rufly's time co submit !he 
appllcatlon to Rapid City) and If the city granU the application then and provides a Form E, lhe state will nccopt th•t a1 part of Pulfy's sme 
appllcatton. 1-!owever, the stale cannol make any p10misos that Puffy's will receive a Form E from Ih• city of Rapid City, nor will the s1~Ie hold on 
to the application lndoflnltely. 
If you will file a dismissal based on the lcnerhead from the state e•pressing the above, let me know; othcrwist, I will be filing a mo"on 10 
dismiss lhe alternatfve wrll, 

TAMAR~\[). LI:[ 
Slaff Anorneyl Division oj (;censure and Accrtdironon 
SOUTH DAKOTA DEPARTMENT o; HEALTH 
605.n!.!36I ISOO E C..pltal A~. Ple,ro ____ _ 

:91llage.illl2.)g~ :91lla~)12ga 1 .. , ., ~ '.:,, ."/, ;.':,/•,,:c; . 

Cotilld.,....lily Noc•: n.. inlormatlon '°"~atltd ift tftit •nw11.Jrill11ch111 atl'f .. ~ffl4611 k CQflldtn~ ., PrM«ted INICeri,el and,, llllf'l"ld~4 ON, "'' .,, .. tav 1,W 111\lt"l'td""I or 
• •ollddlnwd,UMordnlllbubancli~lf\MUll'lkl•,""'~"'1'111b'l'Myotl'.trMCl~•'°'"'nfttYIOl1• lfMltlltottt•r.r.1!1ni,,c11(ctyp1~Cti;l.lf,oc,h.w 
fttf'J(. plfu, noel'y CM \ffldfr Uln.ol' •ltd d~t'Ct lht rTllt1a.tef, Soul" O,kot, Df-p,arlnitftC of Hf&l~. 
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From: Ryan Cwach <tY'iJO@birmtwMhl;ir,- ccm,
Senl: Tu<Kday, September 5, 2023 11:18 AM 
To; lee. Tamara <Tamara.Lee@~ 
SUbJect: Re: (EXTI Writ of MandamuJ 

Tamara, 

Here ls• proposed Slt1JUlat10n and dism;nal for your review. If this Is ag,eeable mth yc,u, I wtll ftle immediately. 

Very Truly, 

flv.lnO. Cwach 
Birmingham & Cwach law Office. Prof. llC 
Lvan@birmt.wi1Cb1aw corn 
202 W. 2nd St. 
Yan~ton, SD 57078 
EOS-260-4747 

Thb messace i, pr011!cted by 18 USC Sec. 2510.21. unauthorized usage Is subject 10 smutory sanctions. 
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On Sep 5, 2023, at 9:52 AM, lee. Tamara <Tam•@ \to@~ wrote: 

rn call you a little after !0:00 am. 
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From: Lee, Tamara Tamara.Lee@s1ate.sd.us ti 
Subject: RE: Wril ol Mandamus 

Date: Seplember 5, 2023 at 12:51 PM 
To: Ryan Cwach ryan@birmcwachlaw.com 
Cc: va1enti, Lynne Lynne.ValenU@state.sd.us 

Ryan, 

I am ncit comfortable signing the proposed stipulation because rhe state cannot guarantee what the city of Rapid Oty wiU clo with the cert!Rcates 
and/or applications In January. The Slate has no authority over how local jurisdictions determine how or to whom they grant certifications. A1 the 
most.. I will tell you that the s1a1e will hold on10 Puffy'$ ippllcation until January !giving Puffy'• lime to submit the appncation 10 Rapid Cityl and if 1he 
city grants the appllcatlon then and provides a Form E. the Slate v,111 accept that as pan of Puffy's state application. However, tile state cannot make 
any promises that Puffy's will receive a Form e from the cilY of Rapid City, nor will the state hold on to the application indefinitely. 
II you will file a dismissal based on the letterhead from the state expressing the above, let me know; otherwise, t will be liltng a motion to dismiss the 
altemati\re writ. 

TAf~·11:\flA D. Lt:E 
Staff Attorney( Division of Licensure ond ~creditotton 

, SOUTH DAl<OTA DEPARTMENT OF HEALTH 
605. 773.3361 i 600 E Copllol A..,, Plem, -- _ 

l'J a (·.•.,·,;- _._;.;,,~J~ i~.sJ::1<1:r• t i,.•:,:'tfc·.- p t;,,' s·r. ·_;1,1 

Coftfldl~Nnt; lbt Woffll.ol:CDn t.ool&llwd 1n lhl~e-~ducJlnl •nv ,nW'lmtM ti ~dcnD.aJ or p~d 11111eN1 ltld "",tite,lffti C:nf\,fot u~ b"f lht and MOUi or lffltdy to when trwy ■re 
atddntMd. Use ot dastl'l&Mt01'1 of WDnnl11Df'1 (gAtftMlf Cl'\ 1t1i, doa.lSMf\l h' ,Uly Cllbirt I~~ DI IIPftllf'( NI lrUndff to NUl!re tllas ,s ,~~,-, DIOl'UMl'.Nt. If y01f hiirt nic:eNfll IM t'•""ltl 1ft en• • ..,..,. 
noafrtMMftdet Lbttfff-lftd Ck!ew lhtmel-MO!. Soulh DI~ Orputm,at of H~.allh. 

From, Ryan Cwach <ryan@lblrmcwachlaw.com> 
Sent: Tuesday, September 5, 2023 11:38 AM 
To: lee, Tamara <Tamara.lee@state.sd.us> 
Subject: Re: [EXT} Writ of Mandamus 

Tamara, 

Here is a proposed stlpulatton and dismissal for your review. If this Is aareeabte with you, I wlll Ille immediately. 

Very Truly, 

Ryan O. Cwach 
Blrmlnsham & Cwach law Offite, Prof. llC 
r:an@birms;v,achtaw com 
202W. 2nd St. 
Yankton, SD 57078 
60S-26!M747 

This messase Is protected by 18 USC Sec. 2510-21. Unauthorized usase is subject 10 sJatutory sanctions. 

On Se? 5, 2023, at 9:52 AM, Lee, Tamara <Tamara I eeeswe ,d us> wrote: 

I'll call you a llltle after 10:00 am. 
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PlU!Sll>ENT Pwo TnM101m Le£ Sc110.BNeECi., CHAI~ I SrEl\1mn SnNCl:R Gosc11, Vici; Cl!Allt 
F.£1!1) HOL\VEGNliR, DIRF.CTO!l I SUE C!CIIOS, Dl!rl.11"( DIRECTOR I JUS!lN Gornz, Col>E CoUNSEl. 
..... ~?·•~-":'' ' '--"' ·• .... v•:•~·:"· =~:'"•,..&;;, ,,.., ··--~-,·::..,;,.:.::·- -·· •·· . - , ··w• · ·~··." ·· ... •. - : '. ·~ -~ •~ ... •;_•:r·•.•• ..... ,, ..... , ;,.-, ... _.., ·c,•~t;:-_. 

5110 'EAsr CArnoL AVENUI!, P1l!Rn&, SD .s1.sor J 605-773-3.251 : sm2O1s1JJUR-.oov 

September 27, 2022 

Ms. Doreen Kayser 
Department of Health 
600 East Capitol Avenue 
Pierre, South Dakota 57501 

Dear Ms. Kayser: 

The Legislative Research Council received proposed rules rrom the Department of Health on September 9, 2022. In accordance 
wlth SDCL 1-26-6.5, the Council reviewed the proposed rules for form, style, clarity, and legality, and now returns them with 
recommended corrections. 

Please find attached: 

• Proposed Rules Review Research 11nd Fiscal Checklists; 

• The proposed rules with recommended form, style, and clarity corrections; 
• Directions for Submitting the Final Draft of the Rules; and 

• The Interim Rules Review Committee Rules Presentation Format. 

In addition to the recommended corrections to form, style, and clarity Included in the proposed rules, the Council identifies 
the followln!J Issues regarding legallty: 

• 

• 

ARSD 44:90:03:16 proposes to allow the Department to extend the validity of a registration certificate of an 
establishment that Is unable to become operational within one year of receiving a certificate. The General 
Authority citation only provides that the Department promulgate rules to "[establish) a system to numerically 
score competing medlcal cannabis establishment applicants, In cases where more applicants apply than are 
allowed by the local government". The citation does not provide authority that goes beyond establishing the 
scoring system for competitive applications and the factors the system must analyze. Moreover, the provided 
citation does not appear to authorize the Department to establish an expiration for a registration certificate, 
includlng consideration for whether the establishment is "operational" or not. Statute instead appears to envision 
the Department's ability to suspend or revoke based on negligent or knowing violations. see SDCL 34-206-80. 
The e)(tension or a registration certifica te also appears to conrlict wlth ARSD 44:90:03:02 that a renewal 
application for a registration certificate Is required every twelve months. 

ARSD 44:90:13:02 states that '[a] qualifying medical condition shall be reco13nl2ed through rules promulgated by 
the department pursuant to chapter 1-26." A rule cannot provide the authority for prornulgatlng additional rules. 
Language is proposed to address this concern. Addilionally, the cited General Authority and law lmpremented 
statutes. direct the Department to promulgate rules including public notice and hearinc for the opportunity to 
comment on a petition to add a medical condition. Neither section In chapter 44:90:13 lays out that process. Whtie 
the current reference lo recosnize a condition throush the rule-making process is perhaps intended to satisfy the 
opportunity for public participation, the statutes clearly indicate that the Department is to promulgate rules 
including public notice and opportunity to comment on the petition before the Department approves or denies it. 
The current rule only provides for any possible public comment ofter the petition is approved by the department. 
It would therefore appear that more provisions are needed regarding the procedure to reco n1ze debllltatln 
medical conditions. 
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Under SDCL 1-26-4(4), the Department is required to adopt the recommended corrections, subject to an appeal to the 
Interim Rules Review Committee for the Committee's final determination. 

Please do not hesitate to contact me if you have any questions or if you would like to discuss any of the recommendations. 

Sincerely, 

~ 
Code Counsel 

Endosures 

CC: Joan Adam, Secretary, Department of Health 
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Legislative Research Council 
Proposed Rules Research Review Checklist 

Date Proposed Rules Received by LRC: September 9, 2022 

Date Public Hearing Scheduled: October 11, 2022 

Proposed Rules Reviewed by: Anna Madsen 

Fiscal Note Reviewed by: Joey Knofczynskl 

"No agency rule may be enforced by the courts of this state until it has been adopted In conformance 
with the procedures set forth in this chapter." (SDCL 1·26-6.8) 

Staff: 
Please review the proposed rules and supporting documents and submit them with this 

completed checklist to the Code Counsel within ten business days from the date the 
proposed rules are received by the LRC. 

KEY 
ENTRY: 

MEANING: 
"(Initials)" 

Rl!vicw!!d by 
"N/A" 

Not applicable 
"llnltial$)"" 

Edit Recommended or lssur 

1. Verify the rules packet includes (SOCL 1-26-4(2)): 
a. The proposed rules: 

I. Any incorporated material: 
b. Notice of hearing (Form 6): 

2. Verify all documents have correct citations to the proposed rules provided in 
the packet. 

3. Verify the appropriate departmental secretary, bureau commissioner, public 
utilities commissioner, or constitutional officer approved the rules process 
to proceed. (SDCL 1-26·4(1)) 

4. If the Department of Social Services Is promulgating rules that are 
mandated by federal statute or regulation, use the DSS Federal Regulations 
Checklist. 

5. Review proposed rules for: 

a. Form, style, and clarity In accordance with the Administrative Rules Drafting 
Manual (including all existing language, not Just amended language). 

i. Verify the most recent rule Is used. (Manual, pg. S) 

fi. Verify all cross-references in text are current. (Manual, pg. 6) 

iii. Verify all affected sections are Included. For repealed sections, verlry 
all affected sections are amended. (Manual, pg. 6) 

iv. Verify any renumbering or rules is consistent with Administrative 
Rules Drafting Manual. (Manual, pg. 7) 

AM 

~ 
AM 

AM 

AM 

AM' 

AM 

AM 

AM 

AM 
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b. Legality, including: 

l. Verify the General Authority statute provides rule-making authority AM" 
(i.e., " ... shall/may promulgate ndes to ... "). (Manual, pg, 8) 

Ii. Verify the Law Implemented statute identifies the policy Intended AM• 
to be Implemented. (Manual, og. 8) 

iii. If the proposed rule incorporates material by reference, verify the 
rule describes the exact section or portion of the material. NIA 
(SDCL 1·26-6.6; ~I pg. 11) 

For incorporated material that is not CFR, USC, Fed. Reg., Stat.: 
1. Verify the proposed rule indudes a reference note identifying the 

publication by title, date of publlcation, author, version/edition NIA 
and where and at what cost the publication may be obtained. 

2. Verify there is a statement attached to the material that 
indudes the agency's name, the section number of the rule 
that Incorporates the material, and the date the proposed NIA 
rule was served on the LRC. 

Iv. Verify the proposed rule does not Incorporate or reiterate any 
statutory language other than definitions, and that the agency is not AM 
publishing or distributing statutory material. (SDCL 1-26-6.1) 

v. Verify the proposed rule does not restrict any right or privflege 
to carry or possess a concealed pistol under SDCL chapter 23-7. AM 
(SDCL 1-26-6.10) 

vi. Verify the agency does not delegate authority to a private association. AM 
(S.D. Const. art. m, §§ U(9), lfil 

Vil. Verify the rule does not allow the agency to circumvent the SDCL ch. 
1-26 rulemaklng process (e.g., authorizing it to make its own rules). AM" 
(See SDCL 1-26-4, 1-26-6.5, 1-26-6.6, ~(2)) 

vm. Verify the rule does not contain the agency's internal precesses 
or policy (e.g., personnel policies) or other matter that Is not defined AM 
as a rule per SDCL 1-26-l(S). 

ix. Verify the rule does not incorporate a future rule or regulatlon, or 
Incorporate future amendments to an existing rule or regulation, of 
another state or the federal government. AM 
(State v. Johnson. 84 S.0. 556. 173 N.W.2d 894 {1970)) 

x. Verify only the rules being changed are included in the packet and 
that chapter indexes are updated as needed. (~. pg. 8) ......8M_ 

6. Review Notice of Public Hearing (SDCL 1-26-4.1): 

a. Verify the LRC received the proposed rules at least 20 days prior to the 
scheduled public hearing. 

AM 
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b. Verify the notice contains a narrative description of the erfect of the 
proposed rule. 

c. Verify the notice contains the reason for adopting the proposed rule. 

d. Verify the notice contains the locatlon, date, and time (Central or Mountain) 
of the hearing. 

e. Verify lhe notice contains Information about how amendments, data, 
opinions, and 11rguments may be presented. 

f. Verify the noth;;e contains a deadline for submission of comments. 

i. If the authority promulgatlng the rule is a secretary, commissioner, 
or officer, ensure the deadline is ten days after the public hearing. 
fSQCL 1-26-4(6)) 

ii. If the authority promulgating the rule is a part-lime citizen board, 
Commission, committee, or task force, ensure the deadline is at 
least 72 hours before the public hearing (not Including hearing day). 
CSDCL 1 ·26-4(6)). 

g. Verify the notice contains Information for how the public may obtain 
copies of the proposed rules. 

7. For any proposed rule regarding professional or regulatory examination or llcenslng 
that is to be published in pamphlet form, review the pamphlet for style, form, and 
clartty In accordance with the Administrative Rules Drafting Manual. CSDCL l-26-11) 

9/27/2022 
Reviewed by Cocle Counser on ________ _ 

AM 

AM 

AM 

AM 

AM 

NIA 

AM 

AM 
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Legislative Research Council 
Proposed Rules Fiscal Note Review Checklist 

Date Proposed Rules Received by LRC: 
September 9, 2022 

Date Public Hearing Scheduled: 
October 11 , 2022 

Proposed Rules Reviewed by: 
Anna Madsen 

Ascal Note Revie\',ed by: 
Joey Knofczynski 

"No agency rule may be enforced by the courts of this state until it has been adopted in conformance 
with the procedures set forth in this chapter.~ (SDCL 1-26-6.8) 

Staff: 
Please review the proposed rules and supporting documents and submit them with this 

completed checklist to the Code Counsel within ten busjness days from the date the 
proposed rules are received by the LRC. 

KEY 
ENTRY: "[Initials) .. 

MEANING: 
"(Initials)' 

Reviewed by 
"N/A" 

Not applicable ~dit i\ecommended or t=e 

l. Verify the rules packet indudes (SDCL 1-26-4(2)): 
a. Fiscal note (Form S): 
b. Small business Impact statement (Form 14): 
c. I-lousing Cost Impact Statement (Form 16), ir applicable: 

2. Review proposed rules for: 

I. If the rule Increases a fee, verify the agency provided information 
regarding financial resources available to the agency: beginning fund 
balance, receipts, disbursements, and ending fund balance for each of 
the last two fiscal years, as well as beginning fund balance, projected 
receipts, projected disbursements, and ending balance for current 
and next fiscal years. rsoCL 1-26-4.8) 

ii. If the rule Ina-eases a fee by a licensing board or commission, 
verify the fee increase is "reasonable and necessary•· in accordance 
with SDCL 1-26-6.9. 

3. Review the Fiscal Note (SDCL 1-26-4.2): 

a. Verify the Fiscal Note states whether the proposed rule will have any 
effect on the revenues, expenditures, or fiscal liability of the state, 
agencies, and subdivisions: 

i. If there is an effect, verify the Fiscal Note includes an explanation 
of how the effect was computed? 

ii. If there is an effect on subdivisions, Is that effect described? 

JPK 

JPi< 
N/A 

NIA 

N/A 

JPK 

NIA 

NIA 
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4. Review Small Business Impact Statement (SOCL 1-26-2.1): 

a. Verify if the rule change has any small business Impact based on readily JPK 
available info: 

I. If only INDIRECT, verify that a brief description of the impact Is NIA 
included. 

ii. If DIRECT, review 4.b through 4.h: 

b. Verify the Impact Statement includes a narrative explanation in plain, JPK 
easy-to-read language. 

c. Verify the narrative explanation discusses the effect of the proposed rule 
on small business, including the basis rorthe rule's enactment and why JPK 
the rule is needed. 

d. Verify the narrative explanation indudes an Identification and estimated JPK 
number of small businesses subject to the proposed rule. 

e. Verify the Impact Statement Includes the projected reporting and record- JPK 
keeping required for compliance with the proposed rule. 

f. Verify the Impact Statement includes the types or professional skills JPK 
necessary tor preparation of required reports or records. 

g. Verify the Impact Statement includes a statement of the probable effect JPK 
on impacted small business. 

h. Verify the Impact Statement Includes a description of any less intrusive or JPK 
less costly alternative methods of achieving the proposed rule's purpose. 

S. Review Housing Cost Impact Statement (SDCL 1-26-2.3), if applicable: 

a. Veriry that the agency has Indicated what building sectors will be 
impacted by the rule change. 

b. Verify a description of and explanation of necessity for each 
each standard and requirement Is lnduded. 

c. Verify the statement Includes the average estimated cost er each 
standard and requirement. 

d. Verify that contact and estimate information is includ!!d for three 
licensed contractors or building trades professionals. 

NIA 

NIA 

NIA 

NIA 

9/27/2022 Reviewe:1 by Code Counsel on ___________ _ 
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Scc1ion 

CHAPTER 44:~0:03 

RECJSTRATION C:ERTll-1CA1'ES 

44.90:03:01 lni1i.il npplictltion fur n:@i111atiun ccnificatc. 

4-1:90:03:02 Ccnificolc renewal - Appli~lion. 

44:90:03:03 Ccrtific::itc location tramrcr -- Application. 

44:90:03:04 rran.~fer of owm:~h ip. 

44:90:03:0S Operalins prnccdu1es •· Rcqui1cd con1e111s -All medical c:1n1111bis cstablishmcnL~-

44:90:03:06 

44:90:03:07 

44:90:-03:08 

44:90:03:09 

44:90:03:10 

44:!IO:OJ; 11 

44:90:03: 12 

-14:90:03:13 

44:90·03: 14 

~4:90:03: IS 

"4:90:03:16 

Ex. 5-27 

C111U111bls cultivation focilil)' operating procedures - Additional rcquircmen1s. 

C;mnobis lcslinll racility opc:111ting procellurc:s - Addilionol n:quilcmcnB. 

Conn11bis product m.inuf1K1uring facility operating proccduies - Additiooul 

requircmc11is. 

Cannabis dispensary opcruting procedures - Additional n:quiremcnt,. 

Cumplian~ wid1 local 1.oning 1cquin:menl£ -- l'onn of ~'l:rtification. 

l.oc~I rc11is1r:i1ion. licensc, or pcnnil •· Dcp;irtmcnt verification. 

Dclldlinc 10 submit initial :ipphcati<lm for csrabli$hmcnts. 

No rcgistl'lllion c:enilicatc revocotioo -· Department vcrificotion. 

No disqunhfying felonies •· Form of certilication. 

Department review of con1pe1i1ivc :ippli~lions - Scoring criteria. 

Depanmcnt awunling of cenilication - Ticbn:o.l:ing p1oc:durcs - l\ocia: 1<1 

unsuc.:culul 11pplic11111~. 
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44:90:03:17 Fees for 1ciistn1tion certif:e:11.e - Applic31ion illld renewal. 

44:90:tll:1'- D~:irtment awardini: of ccrtif1c,Uion - Tiebreakiqg procl!durcs- :'<iotict

lo unsucccn ruJ 11ppllcont1. The dcpanmcnt shall award certificalion as follows: 

(l) If moo: i:stablishmenl:i BJllllY tlian ore ullowcd by l! local i;ovcrnmcnl. lhe department 

,h,11 ownrd the cstoblishment wi1h the highes, score pumn1111 10 § 44:90:03: 15 a n:gisira1ion 

c:c:rtificok:: 

(2) If lhc loc1d government hu:; enacted ;in overall limit on tl:e number or cstnblishmc111s, 

the deranment sh.all award regislrlltioo ceniticatcs. in orJcr of final score beginning with the 

highest score auaincd pursuant 10 § 44:90:0l: IS, until lhc l:mit is reached; 

(3} lfthc loul go,'CT11mcnt has t03~1':d a limil on C5tai>lisitmcnts l:y establishment ty;,c. the 

deportment shall award regi~1rn1ion certificates. in order oftinal si:orc beginning with lhc high:51 

score annined pursUlll1110 § 44:90:03: I 5, until the limit is n:ael,ed for ::uch establishment t)'p:; 

(4) lfapplic:inls me tird for one or more openings in 11 loc..lit)·. !he offccrcd applicants anJ 

interested members of the public shall ha.-c the opporumity to "icw. in p:rson ,., ,·ia 

vidcoconfcrcr.ce, o randnm drawing to detcnninc the successful applicants. All :1pplic11nlS-\>ill 

!!lfil! be ninked ,·i.i the lu11ery system to cslubh~h the ordCT an~li.;li II wailing list. 

Any cst.iblishmcnt granlcd a ccrtificat~ pursunnt to this sc:tion must become opcmticnnl 

within one y~,r of the date of owenl or the certificate is deemed void aml~ mus1 be uwnrdcd to 

the next applic3nt 011 tho waiting lis!. If the cs1ablishmen1 1m1-~tcd a certilicois pursuant to this 

,ec1ion cannot bclcon1c oncnujonal within one vcnr.-11~ the csta!>li~h•n.:nt may >1tbrnit 10 the 

~or1111e11t. 01 lcest lwu weeks pior 10 ,tie cxpir:ttion of the certificate. wriuen documcruatjon uf 

.tile efforts mnde b,· llu: csfahlishmt:nt to meet the deadline.~ The \\Ti1tcn doci:mentolion-sboukl 
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m1.1.~t inclucl, the fflU>S Rction tak~n by 1hc cstublishmcn1 to 11Ccurc eguipmon1 nn1L~.I'~ 

nccessru:y 10 become operational,~i:::Wtli:9;; und the 11!1lSQll why the c~tabljshment i~ ynp,blc IQ mcc: 

the deadline. Upon n finding by 1111: ilcpmtmcm that, d~spitc !hc.ieP!iliem~ hohi@r.:S cstnhlishmi!ll'~ 

dpcumcntcd~ ctTons tO §eciqc nl( nccmat{ pguipmcnt and serviceg ceauifl ~Miflln,ml,·...l!! .. .--' .eainm,nted (AM2J: Cl&ril)': '11111eiy• could be, . 
'··, ~~ti\'C( · 

wnr~\!t:flf!j!flllt:Will•1mtM::ft':'j1iiall~lf1HHmJle1jt the C~!pblj~hmcnt is unnb!c to bccom~ -.. ·corlinwnitd (AM)J: Cl:irey: Oocs1hisnctd lo bcf1'11het 

opcr;nignal bv 1he-or1e-ywur-n11ni~1,;gr•Hl+-ll1,:;:<l111~of•llW/IW cc:rtilicaie c;,;pirmjou dg10:1 the 

dc;n;utn1cnt ru/\v nrant the ps1oblM1ment un c,ctcnsjon vr li1nc by whish the; qS1ub!i~/11nc01 111u~1 

become opcrntionpt. The den901ncnt mny only grmll 311 c;stension-wilH'H! lror gnffflhlititn@I. YF@[ 

fmm, th!; date 9 r '"nimtjon of Un; certifi~n1shn~atli11ftil!t:S>Wbf i!lJtn)ellt!ll\llil e~~tl!'l&ftt't@i!IIIAI 

~ 

The no1ific11tion of any unsuccessful uppliconts 11111irt idc11tify the dcpQMm.mt's ~lsion a5 o 

final dcpar1mcnt mclion subject to 1hc contested case procedures punuant to SDCL chuptor 1-26. 

Source: 48 SDR 40, effective October S, 2021. 

Gcncml Authority: SDCL 34-200-72(3). 

I.aw Implemented: SDCL 34-200-56, 34·20G·72(3). 

Section 

44:90:04:0l 

44:90;1)4 :02 

Ex. 5-29 

CIIArTER 44:90:04 

l!S'J'ADL1SlfMI::NTS 

Change in mnr,ogcmcnl - Duey 10 report. 

C.:orn:c1ivc and prcvcn1ivo uction •· Wrincn procedures. 

ddh..d? 
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44 :90:04:03 

44:90:04:04 

•14:90:04:05 

44:90:04:06 

il4:90:04:07 

44:90:04:0R 

44:90:04:09 

44:90:0il:IO 

4•1:90:04:11 

44:90:04; 12 

44:90:04: 13 

44:90:04:14 

Duly 10 report criniinnl acci..,ity to dop1111mcnt und law enforcement. 

Co-location of medical cnnruibis 0.St11blisl11r.cn1s. 

Lighting, 

Doors nnd window~. 

Pfacen,cnt of security ~amcro,. 

Recording by ~curily camc,ijs -- Access by department. 

Storngc ofcumcru footage. 

Alarm syslcrn. 

Agent idcntilicatioo bndgcs to be provided by establishments. 

/\gent idcntificntion l>nt.lccs tn be di~playcd. 

C<1ntrollcd access - Vcrificntion of identity. 

Visitor badges to be worn by contra.clurs performing work at n medical c1mnabis 

eslllblishmcnt. 

44:90:04:15 Opcmtion of agric:ullural, indumial, or 01hc1 heavy c,1u1pmcnt - Traini11g 

n:quircrncnts. 

44:90:04: 16 Rccord•kcc1,ing •· Use of inventory tracking system •• Tmining requirement~. 

411:90:04: 17 Sea(rily protocols•· Training 1cquiN1mml~. 

44:90:04:18 Vchitle Ic:quircmcnt8 -· E~c~bli~hmcnts. 

44 :90:04: 19 Transport manifesls •· Fann .ind content, 

44:90:04:20 Sc:vur~lc transport munifcs1 rcquiied. 

44:90:04:21 Storage during transport. 

114:90:0,1:22. Conduct llurmc tmnspnrt. 

44:90:04:23 Transport incidem r.utiJicatiM. 

Ex. 5-30 
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44:90:04:24 1 lcalth and sar1:1y st,mdanls for ~turngc. 

44:90·04;2j I Tranennmfioq lo lhe Pt1ublic: Hhealth blaboratory. 

-14:911:04: 11. Agent iden1iflc111io11 bAdges Co be provided by establhhmcnta. A mcdkal 

cannabis establishment shall provide 1!11 agent iden1ilicarion b11"8e to each :igc111. Th~ 

cstablisluncnl shall include on 1hc b11dge: 

(I) 'Jbe agent'~ pho1.0g111ph that meets lhc n:quin:men1s of-§.s.!!..l>di,·i,ic,:i 44:90:02:04(3l, 

Commanlell lJG5l: &m1• 1b-= Is no period 41\cr 11A: 
ebaiioll io l!o• iodn. Only in tl,c:<Udtlin<. Su M•nu•l PB'
:?.1026. U 

u.c:pt lhpl the pho1ugn1ph may be as small as mscvcn-eighlhs inch bv +one-andfilhe-thirh-• ·-1 Commentad IJG&J: llxl,: Maual. l'l.'•· 11. 1,. r:mions 
""'>poll,d ooiy. 

seconds rnchcs: nnd 

(2) In II pl11in blllck fonl not less 1h:JJ1 ~!! point: 

(11) The fust nnd List name of tl1e 11gcn1; and 

(bl TI,c ruunc oflhcjestabliJhmcnt.( 

E11ch agent shall display this badge whenever on 1111: premises of lhi: cslabli,mncnt or lnlllsponing 

cannubis: or cannabis products. 

Sourec: 48 SDR 40, clTcaive Ocrobcr 5. 2021. 

G~nrral Auchority: SDCL 34-20G-72(5~l

L:.iw lmplrmrated: SDCI. 34-20G-72{S). 

.. ---1 Commentod {AM71: Cl.vi\y, Shoiddnl lh1J IH: •iosuw7 

, Commented IAMBI: Cbril)': Doa iu,w:o "'°"' ,_ ro 
• • dd rlriJ seeliCII> IO cb~ptcr .U:'IO.G6 siocc ii only ,..-.. au 10 

M4;90;04:2S. Transportation In the Ppublic Uhrallh hlabonttorv A nllHlk>e# c;unn~bis / i.s&mi fl<ilidcs, 111d rJ,.,, rmu ~ chu1111!iQlilc 
\·, ~~ '."'• uc~ .... 11w 111 """"Plod l>tlow? 

testing faciljl)' 1ha1 is directed bv lhc dem1rtm,;n1 10 transfer cannabi5~lP the [Ppubljc 1-U!;a!l!l \ Comm,nllld IIG9R&l:Alil1fdrw1hlsinu01mo~-. 
Commentatl !AM101: Cl.my. SDCL 14-ZOG-l(S)dri&,c:1 

11rsUlll\t o • 44·90:06,0 "<>lllllhit ealln& roaliry' or·....., ta<tlhr". 
Commented IIGJ11: Darittc luhannml ioddinrllli, 

scryjtt designared hy the P.public Hhcallt. bl11bonmi.!Lin..L~.u:i;~tprn QRCk1u:ing or 35 tam,orol1rmarmly,,houldlh1p10pC1"-·•uscd·· 
'Soulh Od.0111 l'llbli: llnhh L@orllOIJ,• 1hcn II A "PnbUo 
t1 .. 111,~:,nta,y"toSloW<Fi!llt.fi>Tms1&1100, lh1t1niglll 
o&bcnd1e crate er.artuian. 

Ex. 5-31 
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otherwise directed by the: jlpublic 1-lhcnlJh Habunnorv. hltc rules in Ibis chapter bc,t.iining to _..- Commrnted fAM12J:Clor.l)':h:mylirh•lr,Cu!1DliRdic 

"" .......,wtdc,QOl-!y. 
lronsport rcquircinccl§~fi!::ll!'tt:fe,ti1.:d du 11111 mmt,· wh1:n4ft!! cannabis is bejng lransnnrtcd lo th~ ' Co111manled (JGl31U2), s:!Ei!x: Fm1mr, llo:re is a 

Ppublic.: J.lhealth blahornJoQ'. 
,pcciflcprovili«lm chi• cbzptruepntu,gnz,sport 6,r 
~p,,,pok>-.\RSD.:4,90;(11:%1. Wmlldll..i~ 
aoto;,plyto PHL1m1"""'-d,spheinploin 2-7 

General Aulbnrity: SDCL 34-20O-i'.'fS){Q. 

Law lmplcmcnt"tl: SOCl. 34-20G•7~~l 

Sc:ciion 

44:90:07:01 

44:90:07:02 

44:90:D7:03 

44;90:07:04 

44:90:07:05 

44:90:07;06 

44:90:07:07 

44:90:01:oa 

44:90:07:09 

Ex. 5-32 

CIL\l'Tli:R 44:90:07 

CA.'iNABJS PRODUCT MANliFACTURIJ\C ~:ACJLJTIE!l_ _______________ ccrmmcinte fJG14J:fmm, "4..-1 abDvo ia tho lim . 
....,.,.,,~ pl...., drilc ony cltop!:T imlau ,.1,..., ao 
CJ1Chlmo aRl>d•a :uncadtderpn,,-isions 
~--afc-n.d, cl<., $11Ch .. lbiilJCI .. 

Work cm·ironmcnt 

Cannabi, product nonus11blc. 

Prohibited 111onufac:turing aclivitics. 

Extrnc:tinn •· Approved opc,rnt in& procedures. 

Gcnenilly sufc contcr111a1ion method~. 

Potentially hM.ardous cxtrnc1ion n,cthods. 

fuitrnction using inherently huurclous subslona:s. 

F.dible Cllllnabis pruclucl~. 
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44:90:117:08, Extrnction using lnhcrcntl)' lrnzurdous sub.~lnntos, Before perfonni11i.: 

extrnction usinll' an inherently hazardous substance, the establishment must huvc prior phy~ical 

inspcc1ion and wrincn approval by an engineer licensed /!llnUOnt lo SDCL ~hupler 36-1 Ki\ that 

lhc c.,1ablishrncnt's sloragc, pn:par:uion, clcclrical. gas mo11i1oring, fin: supprcs.sion, and l!!lb~us1 

systems ure ndcquotc for the extraction methods and subslanc.::; u~cd, 

Any c:itlrnctiou method using inhercnll)' hazardous ~ubslunccs must be listed in the opeiaiing 

procedures on li le with the department nnd ui;c a substance of-99 D jncly1)jnd percent or &realer .. -- commtn!Od jJG15J: ~: l'luml,ce1und pmm..,.. arc 
,pelltJ OUL M=ual, pgL 18, l9. 

purity. The resulting excracl mu~! no1 exceed n:sldlllll limits for 1he subs1on": established hy the 

department 11s part of testing requircmcnrs. 

The following solvent.~ may be used in npproved inhcn:ntly Ji117.urdous cKtraction; 

(I) Butnne; 

(2) Propane; 

(4) Heptane; or 

(5) !'cntunc. 

The use u( 1111y inherently hazardous substance other than bu lune, propnnc, acetone, heptane. 

0r pcntnnc requires writtCll ppprovaA uf the dcp11r1111cn1. upon documentation af the: safety ~nc 

efficucy of the selected method. All flnmmablc g11S must be~ :;Jorcd nnd hand!ell in 

nccortlRncc w1lh nU ngplicaolc safoty sumclard.s contained in locnl onlinancc SIJCL chunrcr l 1· 

10. prticie 61; IS. nnd chapler 20:44i22. 

Sou ri:c: 48 SOR -10. ~1To::1:1ivc Oclohcr S. 202 t. 

Gcncrnl Aulhorlty: SDCL 34-20G-72(S)(c)(h). 

Ex. 5-33 

commtrli.d 1JG1Gj: s;J!lilx; 1, 'p,icl' l\lltCOSII)' 
mcdlr:u, r,r ·wnnca rpprovDI or11:o~pricr10 .... ,..., 
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Lnw lmplcmo11tcd: SDCL. 34-20G•72(S). 

C'HAPTEH.44:90~1~'-------_______ ...- Commanl•d (IGl7]:l;m:Aanal<dabovobit=fom 

rETITIONS TO RECOGNIZE DEIUJ,nAfJ~G I\IF.DICAL CONDIITIONS 

Scclion 

44:90·13:0I 

44:90: 13:02 

Petitions - Requited forms. 

Dcpanmcnt's decision. 

44:90: 13:02. Dcp11rtment's docislon. The dcp1111men1's wrillcn decision 10 approvt or 

deny a petition shall be issued within~ nnc hundred alli!.J;.ie.!J.tY ~uy or bUbrnission nnd inu$t 

include the factors suprioning the decision, including whether lhc wrincn peti1iun. public 

testimony, writlcn comments, peer-reviewed n:scnrch. :md coniullation with practitioners support 

the folluwinc conclusions: 

(I) J'hc proposed medical condition i.~ recognized by the medic.ii profcssiun as a serious 

and chroni¢ medical condition;Jl!!ll 

i,fed~fu~de erfee1s: a11,I 

~) Medical use of cannabis wtH is likely to provide thcr:ipcu1ic M p111li~tivc bcnclib that 

outweigh the risks ur cannnlris use. 

!A qunlifylng medical condilio1Hih11II mpy only be recognized through rules promulgated by 

th~ department pursuant to chapter 1-26.! .. _ .... ··········-···············-·· 

Ex. 5-34 

COIIUllOD~ plcasu1Jikc 111y <bJptcr ..SC.CS .,1,m no 
ca11:hlincs 1111: heiny ,mmdt<!"' pn,vi•ions 

I ....... ~ed'IT&llsfmcd, de., Jud> "1 lhis 011•. 

Comm111t,111.(JG18J1 :il):!s: 111111,bm.,. sp•llo4 ""'· 
Manu1I, pg1. 18,19. 

, Comm~n!Gd IAMtS): J..radity: A rule e1<1no1 provl4o 
/ ·JW1hciri1y(orp,omolg,ning adi!ilioftol r.l ... 

/; Co.·. mmttnted (JGZOI\ 19): Lmlill:: I think AMI is risJ:1 
// hue. Ta m:ika h 1tt!11 lrss likelhb bngu•ae iscsr,blisllio; 
, oi:w aurtioril!', instt<d, lhc l""l!'"'V IU lbe 1,n gan !'rom • 

l••B•"EI• o[ ,111bariz:ltion ta• l•"IJll'I• af l!mll•llon. In 
other wanls. lh!J lMgti~ I••• IMy.r su1111C$1lve of 
rulemakin~ ouihorioy p,rso. 
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Source: 411 SOR 40, effective October S, 2021. 

General Aurbority: SDCI. 34•20G-72( I). 

Lclw Jmphimcntccl: SOCL 34-200-26. 

Ex.5-35 
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~ 
MEDICAL 

CANNABIS 
PROGRAM 

SOUTH DAKOTA 
MEDICAL CANNABIS PROGRAM 

600 EAST CAPITOL AVENUE 
PIERRE. SD 57501-2536 

PHONE: 605.773.3361 I EMAIL: MCQueslions@state.sd.us I WEB: medcannabis.sd.gov 

08/18/2023 

Puffy's LLC 
ATTN: Kittrick Jeffries 
1732 Mesa Drive 
Rapid City, SD 57702 

RE: Dispensary Certificate for Lottery Alternate 

Dear Putty's, LLC: 

The Department is hereby notifying you that Puffy's, LLC may proceed with the 
application process for a lottery dispensary certificate that has recently become available. 
As the first alternate in the Rapid City lottery draw, Puffy's, LLC is receiving this notice 
relative to the site location of 3308 Cambell St., Rapid City, SD. 

Please notify the Department in writing by Thursday, August 31, 2023, if Puffy's is 
interested in moving forward with the process of certification for this dispensary 
establishment. Notification of interest may be sent to the medical cannabis program 
administrator either through USPS mail or via email at iennifer.seale@state.sd.us. 

If written notification is not received by 5:00 p.m. CT (central time) on August 31 51, the 
next alternate on the lottery list will be notified of the availability of the dispensary 
certificate. 

Thank you, 

~J,-¼_ 
Jennifer Seale 

Administrator I Medical Cannabis Program 

Ex. 5-36 
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1-26-6.2. Uniform style for rules-Required contents, SD ST§ 1-26-6.2 

South Dakota Codified Laws 
Title 1. State Affairs and Government (Refs & Annos) 

Chapter 1-26. Administrative Procedure and Rules (Refs &Annos) 

SDCL § 1-26-6.2 

1-26-6.2. Uniform slyle for rules--Required contents 

Cnrrt•nlnc:,,;~ 

The director shall prescribe a uniform style in which rules shall be prepared and the standard form to be used in filing rules 

pursuant to this chapter. Such form shall contain a provision for a reference to be made by the agency for each rule proposed 

by it, citing its general authority to promulgate rules and then refer to the section, subdivision, or subsection of statute which 

the rule is intended to implement, and direct the agency to identify prior rules amended or repealed. 

Credits 
Source: SDC 1939, § 65.0106, 2nd par; repealed SL 1966, ch 159, § 19; re-enacted SL 1972, ch 8, § 9; SL 1989, ch 16, § 8. 

S D C L § 1-26-6.2, SD ST § 1-26-6.2 

Current through the 2024 Regular Session, Ex. Ord. 24-1, and Supreme Court Rule 24-04 

1-:nd uf l>ocumenl 

--- j 

------ - - -----·-······· .................... ...... _ _ _ _ __ ·····-·······---·--·--·········· 
WESTLAW c::) :?.024 Thomson R,iuters Ne- c!a1rn to orig,n,,;: U '.-:, Governr' 1,,nt WorKs 



1-26-29. Notice and hearing required for revocation or suspension ... , SD ST § 1-26-29 
---- - ------ ---

South Dakota Codified Laws 
Title 1. State Affairs and Government (Refs & Annos) 

Chapter 1-26. Administrative Procedure and Rules (Refs & Annos) 

SDCL § 1-26-29 

1-26-29. Notice and hearing required for revocation or suspension of license--Emergency suspension 

No revocation, suspension, annulment, or withdrawal of any license is lawful unless, prior to the institution of agency 

proceedings, the agency gave notice by mail to the licensee of facts or conduct which warrant the intended action, and the 

licensee was given an opportunity to show compliance with all lawful requirements for the retention of the license. If the 
agency finds that public health, safety, or welfare imperatively require emergency action, and incorporates a finding to that 

effect in its order, summary suspension of a license may be ordered pending proceedings for revocation or other action. These 

proceedings shall be promptly instituted and determined. 

Credits 
Source: SL 1966, ch 159, § 14 (3). 

SD CL§ 1-26-29, SD ST§ 1-26-29 

Current through the 2024 Regular Session, Ex. Ord. 24-1, and Supreme Court Rule 24-04 

End of l>ocum~ut 

---- -------·----.. ·········--·--······- ···-·-·-····-·--······------ --



1-26-30. Right to judicial review of contested cases-Preliminary ... , SD ST§ 1-26-30 ---------------

South Dakota Codified Laws 
Title 1. State Affairs and Government (Refs & Annas) 

Chapter 1-26. Administrative Procedure and Rules (Refs & Annas) 

SDCL § 1-26-30 

1-26-30. Right to judicial review of contested cases--Preliminary agency actions 

Currentoc.~ 

A person who has exhausted all administrative remedies available within any agency or a party who is aggrieved by a final 
decision in a contested case is entitled to judicial review under this chapter. If a rehearing is authorized by law or 

administrative rule, failure to request a rehearing will not be considered a failure to exhaust all administrative remedies and 

will not prevent an otherwise final decision from becoming final for purposes of such judicial review. This section does not 

limit utilization of or the scope of judicial review available under other means of review, redress, or relief, when provided by 
law. A preliminary, procedural, or intermediate agency action or ruling is immediately reviewable if review of the final 

agency decision would not provide an adequate remedy. 

Credits 
Source: SL 1966, ch 159, § 15 (I); SL 1972, ch 8, § 26; SL 1977, ch 13, § 12; SL 1978, ch 13, § 9; SL 1978, ch 15. 

SD CL§ 1-26-30, SD ST§ 1-26-30 
Current through the 2024 Regular Session, Ex. Ord. 24-1, and Supreme Court Rule 24-04 

Encl of Do.-umenl 

WESTLAW (:) 2024 Thomson Reuters_ Ne• cia un to orig,nai U '.3 Covecnm,'?n'. 'J\iurks. 1 



21-29-1. Power to issue writ-Purposes for which used, SD ST § 21-29-1 

South Dakota Codified Laws 
Title 21. Judicial Remedies 

Chapter 21-29. Writ of Mandamus 

SDCL § 21- 29-1 

21-29- 1. Power to issue writ--Purposes for which used 

Currc.•ntne:-;s 

The writ of mandamus may be issued by the Supreme and circuit courts, to any inferior tribunal, corporation, board, or 

person, to compel the performance of an act which the law specially enjoins as a duty resulting from an office, trust, or 

station; or to compel the admission of a party to the use and enjoyment of a right or office to which he is entitled, and from 
which he is unlawfully precluded by such inferior tribunal, corporation, board, or person. 

Credits 

Source: CCivP 1877, § 695; CL 1887, § 5517; RCCivP 1903, § 764; RC 1919, § 3006; SDC 1939 & Supp 1960, § 37.4501. 

SD CL§ 21-29-1, SD ST§ 21-29-1 

Current through the 2024 Regular Session, Ex. Ord. 24-1, and Supreme Court Rule 24-04 

End or Documcn1 

WESTLAW r::_, 2024 Thomson Reuters . No claim to m ig;r,a i U S Govunria·,; 1/>Jurks. 



21-29-4. Grant of writ on default prohibited, SD ST§ 21-29-4 

South Dakota Codified Laws 
Title 21. Judicial Remedies 

Chapter 21-29. Writ of Mandamus 

SDCL § 21-29-4 

21-29-4. Grant of writ on default prohibited 

Curt"<"nlnc.-.s 

The writ of mandamus cannot be granted by default. The case must be heard by the court, whether the adverse party appear 

or not. 

Credits 
Source: CCivP 1877, § 698; CL 1887, § 5520; RCCivP 1903, § 767; RC 1919, § 3009; Supreme Court Rule 61 I, 1939; SDC 

1939 & Supp 1960, § 37.4503. 

SD CL§ 21-29-4, SD ST§ 21-29-4 
Current through the 2024 Regular Session, Ex. Ord. 24-1, and Supreme Court Rule 24-04 

End of Dotumcnl 

WESTLAW ({!, 2024 Thomson Reuters No ciairn to original U S. Government Works. 



21-29-8. Hearing by court when no answer made or no questions ... , SD ST§ 21-29-8 

South Dakota Codified Laws 
Title 21. ,Judicial Remedies 

C'hapter 21-29. Writ of Mandamus 

------··-·--·--··•--·-··---··--·-··--.-•··------

SDCL § 21-29-8 

21-29-8. Hearing by court when no answer made or no questions of fact raised 

C11rn•11tnL~!<iS 

If no answer be made, the case must be heard on the papers of the applicant. If the answer raises only questions of law, or 
puts in issue only immaterial statements, not affecting the substantial rights of the parties, the court must proceed to hear, or 
fix a day for hearing the case. 

Credits 
Source: CCivP 1877, § 704; CL 1887, § 5526; RCCivP 1903, § 773; RC 1919, § 3015; Supreme Court Rule 613, 1939; SOC 
1939 & Supp 1960, § 37.4506. 

SD CL§ 21-29-8, SD ST§ 21-29-8 
Current through the 2024 Regular Session, Ex. Ord. 24-1, and Supreme Court Rule 24-04 

End of l>ocumt•fll 

WESTLAW 1) 2024 Thomson Reuters No clai1n to original U S C,overnm.~nt Works. 



21-29-10. Discretionary jury trial and postponement--Statement of ... , SD ST§ 21-29-10 

South Dakota Codified Laws 
Title 21. Judicial Remedies 

Chapter 21-29. Wl'it of Mandamus 

- -·---~ 

SDCL § 21-29-10 

21-29-10. Discretionary jury trial and postponement--Statement of question to be tried--Assessment of damages 

Curn•11tn~ 

If an answer be made which raises a question as to a matter of fact essential to the detennination of the motion, and affecting 

the substantial rights of the parties, and upon the supposed truth of which allegation the application for the writ is based, the 

court may, in its discretion, order the question to be tried before a jury, and postpone the hearing unti I such trial can be had 

and the verdict certified to the court. The question to be tried must be distinctly stated in the order for trial, and the county 

must be designated in which the same shall be had. The order may also direct the jury to assess any damages which the 

applicant may have sustained, in case they find for him. 

Credits 

Source: CCivP 1877, § 700; CL 1887, § 5522; RCCivP 1903, § 769; RC 1919, § 3011; Supreme Court Rule 615, 1939; SOC 

1939 & Supp 1960, § 37.4508. 

SD CL§ 21-29-10, SD ST§ 21-29-10 
Current through the 2024 Regular Session, Ex. Ord. 24-1, and Supreme Court Rule 24-04 

~:nd of llornmcnl 

WESTLAW ?-.1 20?4 Tho:nson Reuters i'fo c,;:wn w orig:r.a! U S Cicvcr:1r":·n I.Jorks 



34-20G-55. Application for medical cannabis ... , SD ST § 34-20G-55 

South Dakota Codified Laws 
Title 34. Public Health and Safety (Refs & Annos) 

Chapter 34-20g. Medical Cannabis (Refs & Annos) 

SDCL § 34-20G-55 

34-20G-55. Application for medical cannabis establishment--Contents and conditions--Time for registration 

Effective: July 1, 2021 
Curtt•ntu~s 

Not later than ninety days after receiving an application for a medical cannabis establishment, the department shall register 

the prospective medical cannabis establishment and issue a registration certificate and a random ten-digit alphanumeric 

identification number if all of the following conditions are satisfied: 

(I) The prospective medical cannabis establishment has submitted all of the following: 

(a) The application fee; 

(b) An application, including: 

(i) The legal name of the prospective medical cannabis establishment; 

(ii) The physical address of the prospective medical cannabis establishment that is not within one thousand 

feet of a public or private school existing before the date of the medical cannabis establishment application; 

(iii) The name and date of birth of each principal officer and board member of the proposed medical cannabis 

establishment; and 

(iv) Any additional information requested by the department; 

(c) Operating procedures consistent with rules for oversight of the proposed medical cannabis establishment, 

including procedures to ensure accurate record keeping and adequate security measures; 

(d) If the city or county where the proposed medical cannabis establishment would be located has enacted zoning 
restrictions, a sworn statement certifying that the proposed medical cannabis establishment does not violate the 

restrictions; 

WESTLAW .\'.· 2024 Thomson Reuters No cla11 :· :o orig,r:ai U S Gove: :,,,, ,.or·.: './VJ,KS 



34-20G-55. Application for medical cannabis •.. , SD ST § 34-20G-55 

(e) If the city or county where the proposed medical cannabis establishment requires a local registration, license, or 

pennit, a copy of the registration, license, or permit; 

(2) None of the principal officers or board members has served as a principal officer or board member for a medical 
cannabis establishment that has had its registration certificate revoked; 

(3) None of the principal officers or board members is under twenty-one years of age; and 

(4) At least one principal officer is a resident of this state. 

Credits 
Source: Initiated Measure 26, § 55, approved Nov. 3, 2020, eff. July I, 2021. 

S D C L § 34-200-55, SD ST § 34-200-55 

Current through the 2024 Regular Session, Ex. Ord. 24-1, and Supreme Court Rule 24-04 

t:.11I orll11rnmenl 

WESTLAW r,:::, 2024 Thon1son Reuters No c!:-mi; ,o 0119:r,rn US Gove:• 1:r·, · : :/kJr<.s 2 



34-20G-56. Local government limitation on number of medical..., SD ST§ 34-20G-56 

South Dakota Codified Laws 
Title 34. Public Health and Safety (Refs & Annos) 

Chapter 34-2og. Medical Cannabis (Refs & Annas) 

SDCL § 34-20G-56 

34-20G-56. Local government limitation on number of medical cannabis establishments 

Effective: July 1, 2021 to June 30, 2024 
Currl.1ntnc-s.s 

If a local government has enacted a numerical limit on the number of medical cannabis establishments in the locality and a 
greater number of applicants seek registration, the department shall solicit and consider input from the local government as to 

its preference for registration. 

Credits 
Source: Initiated Measure 26, § 56, approved Nov. 3, 2020, eff. July I, 2021. 

S D C L § 34-200-56, SD ST § 34-200-56 

Current through the 2024 Regular Session, Ex. Ord. 24-1, and Supreme Court Rule 24-04 

End of Docnmcnl 

WESTLAW (c,1 2024 Thomson Reuters No ciall'n to original U S. Governr'i,,n1 Works. 



34-20G-57. Renewal of medical cannabis establishment registration, SD ST§ 34-20G-57 

~ KeyCitc Yellow Flag - Negative Treatment 
Proposed Legislation 

South Dakota Codified Laws 
Title 34. Public Health and Safety (Refs & Annos) 

Chapter 34-20g. Medical Cannabis (Refs & Annos) 

SDCL § 34-20G-57 

-------------

34-20G-57. Renewal of medical cannabis establishment registration 

Effective: July 1, 2021 to June 30, 2024 
(.'urn~ntne:-:.s 

The department shall issue a renewal registration certificate within ten days of receipt of the prescribed renewal application 
and renewal fee from a medical cannabis establishment if the establishment's registration certificate is not under suspension 

and has not been revoked. 

Credits 
Source: Initiated Measure 26, § 57, approved Nov. 3, 2020, eff. July I, 2021. 

SD CL§ 34-200-57, SD ST§ 34-200-57 
Current through the 2024 Regular Session, Ex. Ord. 24-1, and Supreme Court Rule 24-04 

t:11d of Dorumcnt 



34-20G-72. Promulgation of rules--Violation of required or .•• , SD ST§ 34-20G-72 

~KeyCite Yellow Flag • Negative Treatment 
Proposed Leg isl at ion 

South Dakota Codified Laws 
Title 34. Public Health and Safety (Refs & Annos) 

Chapter 34-2og. Medical Cannabis (Refs & Annas) 

SDCL § 34-20G-72 

34-20G-72. Promulgation of rules--Violation of required or prohibited action as misdemeanor 

Effective: July 1, 2023 to June 30, 2024 
Ctlf l'(!lllUC~ti 

The department shall promulgate rules pursuant to chapter 1-26: 

(I) Establishing the form and content of registration and renewal applications submitted under this chapter; 

(2) Establishing a system to numerically score competing medical cannabis establishment applicants, in cases where 
more applicants apply than are allowed by the local government, that includes analysis of: 

(a) The preference of the local government; 

(b) In the case of dispensaries, the suitability of the proposed location and its accessibility for patients; 

(c) The character, veracity, background, qualifications, and relevant experience of principal officers and board 
members; and 

( d) The business plan proposed by the applicant, that in the case of a cultivation facility or dispensary shall include 
the ability to maintain an adequate supply of cannabis, plans to ensure safety and security of patrons and the 
community, procedures to be used to prevent diversion, and any plan for making cannabis available to low
income registered qualifying patients; 

(3) Governing the manner in which the department shall consider applications for and renewals of registry identification 
cards, that may include creating a standardized written certification form; 

(4) Governing medical cannabis establishments to ensure the health and safety of qualifying patients and prevent 
diversion and theft without imposing an undue burden or compromising the confidentiality of a cardholder, including: 

(a) Oversight requirements; 
----···--······-··· .. ··-· ......................... ........................... .......... .. _ .... ..... _____ ........... .................. -~-
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34-20G-72. Promulgation of rules--Violation of required or .•• , SO ST§ 34-20G-72 

(b) Record-keeping requirements; 

(c) Security requirements, including lighting, physical security, and alarm requirements; 

(d} Health and safety regulations, including restrictions on the use of pesticides that are injurious to human health; 

(e) Standards for the manufacture of cannabis products and both the indoor and outdoor cultivation of cannabis by a 

cultivation facility; 

(t) Requirements for the transportation and storage of cannabis by a medical cannabis establishment; 

(g) Employment and training requirements, including requiring that each medical cannabis establishment create an 

identification badge for each agent; 

(h) Standards for the safe manufacture of cannabis products, including extracts and concentrates; 

(i) Restrictions on the advertising, signage, and display of medical cannabis, provided that the restrictions may not 

prevent appropriate signs on the property of a dispensary, listings in business directories including phone books, 
listings in marijuana-related or medical publications, or the sponsorship of health or not-for-profit charity or 

advocacy events; 

(j) Requirements and procedures for the safe and accurate packaging, labeling, distribution, and tracking of medical 

cannabis; 

(k) Certification standards for testing facilities, including requirements for equipment and qualifications for 
personnel; and 

(I) Requirements for samples of cannabis and cannabis products submitted to testing facilities, including batch sizes 

to not exceed fifty pounds of cannabis intended for retail sale, batch sizes for homogenous cannabis products 
intended for retail sale, and procedures to ensure representative sampling; 

(5) Establishing procedures for suspending or terminating the registration certificates or registry identification cards of 
cardholders and medical cannabis establishments that commit multiple or serious violations of this chapter; 

(6) Establishing labeling requirements for cannabis and cannabis products, including requiring cannabis product labels 

to include the following: 

WESTLAW ?'., 2024 Thcmson Reuters. No ciam, to orig:na! U S. Gov2r:1r"e,·< '/;lorKs. 2 



34-20G-72. Promulgation of rules--Violation of required or ... , SD ST§ 34-20G-72 

(a) The length of time it typically takes for a product to take effect; 

(b) Disclosing ingredients and possible allergens; 

(c) A nutritional fact panel; and 

(d) Requiring that edible cannabis products be clearly identifiable, when practicable, with a standard symbol 
indicating that it contains cannabis; 

(7) Establishing procedures for the registration of nonresident cardholders and the cardholder's designation of no more 
than two dispensaries, which shall require the submission of: 

(a) A practitioner's statement confinning that the patient has a debilitating medical condition; and 

(b) Documentation demonstrating that the nonresident cardholder is allowed to possess cannabis or cannabis 
preparations in the jurisdiction where the nonresident card holder resides; 

(8) Establishing the amount of cannabis products, including the amount of concentrated cannabis, each cardholder and 
nonresident cardholder may possess; and 

(9) Establishing reasonable application and renewal fees for registry identification cards and registration certificates, 
according to the following: 

(a) Application fees for medical cannabis establishments may not exceed five thousand dollars, with this upper 
limit adjusted annually for inflation; 

(b) The total fees collected shall generate revenues sufficient to offset all expenses of implementing and 
administering this chapter; 

(c) A sliding scale of patient application and renewal fees based upon a qualifying patient's household income; 

(d) The fees charged to qualifying patients, nonresident cardholders, and caregivers shall be no greater than the 
costs of processing the application and issuing a registry identification card or registration; and 

(e) The department may accept donations from private sources to reduce application and renewal fees . 
- - ----~ ····· .. ···-· .. ··•·· .. ·····-·· .............................................. . ....................................... .... _ _ _ __ .............. .......................... .... ·--·-···-···-··---···•·•· .. -.... --... - - ---
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34-20G-72. Promulgation of rules--Violation of required or ..• , SD ST § 34-20G-72 

A violation of a required or prohibited action under any rule authorized by this section is a Class 2 misdemeanor. 

Credits 
Source: Initiated Measure 26, § 72, approved Nov. 3, 2020, eff. July I, 2021; SL 2022, ch 131. § 2: SL 2022. ch 133, § I: SL 
2023, ch 122, § 3. 

SD CL§ 34-200-72, SD ST§ 34-200-72 
Current through the 2024 Regular Session, Ex. Ord. 24-1, and Supreme Court Rule 24-04 

End of l)ucum~nt 
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44:90:03:01. Initial application for registration certificate., SD AOC 44:90:03:01 

Administrative Rules of South Dakota 
Department of Health (Articles 44:06 to 44;90) 

Article 44;90. Medical Cannabis 

Chapter 44:90:0;3. Regislr:ition Certificates 

ARSD 44:90:03:01 

44:90:o:ro1. Initial applkation for regislrntion t·ertilkate. 

Effective: October 5, 2021 

An initial application for a registration certificate for any type of medical cannabis establishment must include: 

(I) A completed application form; 

(2) Operating procedures consistent with this article: 

(3) Proof of the property owner's consent to use the property for cultivation, manufacturing. dispensing, or testing cannabis. 

as applicable: 

(4) Certification of compliance from the local municipality or county. as applicable. ensuring applicant's proposed plans and 

location meet all local wning and ordinance requirements: 

(5) Copies of all required registrations. licenses, or pcnnits; 

(6) Photocopies of a valid fonn of identification issued in South Dakota. or its equivalent issued in another United States 

jurisdiction. for all principal officers and board members: 

(7) Photocopies of organizing documents. operating agrecmcms, management agreements, bylaws. and other legal documents 

relating 10 the applicant's business structure: 

(8) Certification that background checks have been completed for all medical cannabis establishment agents: and 

(9) The applicable foe pursuant 10 ~ ;J.J :•Jo:11.-: 17. 

Credits 

Source: Adopted 48 SDR -rn. effective October 5. 2021. 

Ex.7:1 



44:90:03:01. Initial application for registration certificate., SD ADC 44:90:03:01 

General Authority: SDCL 34-20G-n<2i. 
Law Implemented: SDCL J4-20G-55(1 }, J4-211Ci-57, 3-l-:!0G-61. 

Current through rules published in the South Dakota register dated May 27. 2024. Some sections may be more current. see 

credits for details. 

S.D. Admin. R. 44:90:03:0 I, SD ADC 44:90:03:0 I 

l-:1111 nfl locmnrnl 
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44:90:03:05. Operating procedures--Required contents--AII ... , SO ADC 44:90:03:05 

Administrative Rules of South Dakota 
Department of Health {Articles .t4:06 to 44:90) 

Article .g:90. Medical Cannabis 
Chapter 44:90:0:1. Registration Certifi(·ates 

ARSD 44:90:03:05 

44:90:0:-ros. Operating procedurl's--Rcquircd l'.onlents--AII nwdical cannabis establishments. 

Effective: October 5, 2021 

The operating procedures of any medical cannabis establishment must include: 

(I) A management plan identifying the individuals who will be in char<.;c of day-10-day operations of the establishment and 

their specific management roles; 

(2) A site plan that mus1: 

(a) Identify any areas in which cannabis will be cultivated, harvested. dried. s1orcd. manufactured. lestcd. or des1royed: 

(b) Indicate the 1ypes of activities that will take place in those areas: 

(c) Identify a means of\egal ingress 01110 property from the closest maintained public right of way: 

(d) Demonstrate compliance with* .t.J:{)0:0-l:05: 

(3) Operating days and hours; 

( 4) A workplace safety plan consistent with 29 C.F.R. ~ 1 "10.:n (November 18. :?O 16). :,<1 l'.F.R. ~ 1910.12., (November 18, 
2016) and 29 C.F.R. § 1200 (February 8. 2013). covering personal protective cquip111cn1. hazard assessment, safe equipment 

operation, proper applicacion of agricultural chemicals. ladder use. and hazard communic:uion; 

(5) Plans for compliance wich all applicable safety standards contained in local ordinance. SDCL chapter 11-10, anicle 61: IS, 

and chapter 10:44:22; 

(6) A security plan indicating all doors. windows. gates. exterior lights. alarm scnsnrs. and cameras and describing how 

alanns and cameras will be monitored: 



44:90:03:05. Operating procedures--Required contents--AII ... , SD ADC 44:90:03:05 

(7) Any additional slcps 10 ensure the safety or patrons and the community; 

(8) Plans for preventing the diversion of cannabis to noncardholders: 

(9) A wasle management plan for disposal of cannabis waste. including: 

(a) A dcscrip1ion of how the cannabis was1c will be rendered unrecognizable and unfit for use by grinding and mixing 

the waste with at least 50 percent other waste. including soil. sawdust. grease. food waste. yard waste, or shredded 

paper: 

(b) A dcscrip1ion of how 1hc waste will be composted. if applicable; and 

(c) A description of how the waste will be hauled from the premises: 

( I 0) A wastewater plan. including: 

(a) For establishments co1111cc1ing 10 a public wastewater system, a pretreatment industrial use pem1it or a determination 

by the Department of Agriculture and Natural Resources that no such permit is necessary: or 

(b) For establishments using an onsite wastewater system, the applicant's certification of compliance with chapter 

74:53:01; 

( 11) Pre-employment screening procedures. including criminal background check: and 

( I'.?) Processes for limiting access by unauthorized persons. including verification of ic.len1i1y for all vendors and contrnc1ors. 

issuance or a visitor badge. and closely monitoring all visitors. 

Credits 

Source: Adopted -l!i SDR 40, effective October 5. 2021. 

General Authority: SDCL .,-l-20(;. 7 lc:! I( 51. 

Law Implemented: SIXI. 3-l-~0ti-:i:il I l. _;-1.2oc,.;~15). 

Current through rules published in the South Dakota register dated May 27. 2024. Some sections may be more current. see 

credits for details. 

Ex.7:4 



44:90:03:05. Operating procedures-Required contents--AII ... , SD ADC 44:90:03:05 
........... - .. , ..... ,-,-··----·····-·---····· .. ······· ...................... _____ . ____ _, ,..,_._ ........... _ .. __ ·-

S.D. Admin. R. 44:90:03:05, SD ADC 44:90:03:05 

----------.......... _._ ........... - ..... ..................... .. 

End of l)urumi-111 
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44:90:03;09. Cannabis dispensary operating ... , SD ADC 44:90:03:09 

Administrativt' Rult>s of South Dakola 
Department of Health (Art ides .:i4;06 lo 44:90) 

Artick~ 44:90. Medical Cannabis 
Chapter .. 14:90:03. Registralion Certificates 

44:90:03:09. Cannabis dispensary operating proecdures--:\dcli1ional requirements. 

Effective: October 5, 2021 

The operating procedures for a dispensary must 1,rovidc the dcpartmcnl with sufficic111 de1ail to determine the establishment's 

compliance with this article and SDCL chapter 34-:?0G, including: 

( l) Plans to obtain an adequate supply of cannabis and cannabis products; 

(2) Types of products offered; 

(3) Verification of identification card and purchase limits: 

(4) Advertising plan. including onsitc signs: 

(5) Training plan; 

(6) Point-of-sale software to be used, including documentation of its intcropcrabiliry with lhc inventory tracking system: 

(7) Parking: 

(8) Accessibility tu individuals with disabilities: and 

(9) Suitability or locntion for maximizing access by cardholders. 

Credits 
Source: Adopted -l8 SDR -W. effective October 5. :!021. 

General Authority: SDCI. ]-l-20G-7l(2U 5 l. 
Law Implemented: SDCI. 34-20(i-55t 11. :>-1-2U(i-7~(5 ,. 

Ex.7:6 



44:90:03:09. Cannabis dispensary operating ... , SD AOC 44:90:03:09 

Current through rules published in the South Dakota register dated May 27, 202-t Some sections may be more current, sec 

credits for details. 

S.D. Admin. R. 44:90:03:09, SD ADC 44:90:03:09 
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44:90:03:11. Local registration, license, or perrnit--Oepartment.... SD ADC 44:90:03:11 

Administrative Rules of South Dakola 
Department of Health (Articles 44:06 to 44:90) 

Article 44:90. Medical Cannabis 
Chapll!r 44:90:0::1. Registration Ct!rlilkates 

44:90:oa: 11. Local registration, lb~nse. or pennit--lh•partnwnl verification. 

Effective: October 5, 2021 
('it ll t ' lll lll'\" 

Each initial or renewal application must include dthcr: 

(I) A certification, on a fom, supplied by the department. that the applicant is not required 10 obtain any city or county 
registration, license. or permit; or 

(2) Copies of nil required registrations. licenses. or permits. 

The department may contact the city or county to verify the absence of registration. licensing, or permitting requirements or 
to verify the form and content of such documents. 

Credits 
Source: Adopted 48 SDR -10, effective October 5, 20:? I. 

General Authority: SDCI. 3-l-20C-72(2). 
Law Implemented: SDCL .,-1-.'.!0G-55( I 1. 

Current through rules published in the South DakQta register dated May 27. 20:24. Some sections may be more current, see 
credits for details. 

S.D. Adm in. R. 44:90:03:11, SD ADC 44:90:03: ! I 

J:ml of llununcnr 
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44:90:03:15. Department review of competitive ... , SD ADC 44:90:03:15 

Aclministrath·e Rules of South Dakota 
Department of Health (Articles 44:06 to 44:90) 

Article 44:90. Medical Cannabis 
Chapter 44:90:0;1. Regi.slralion Ccrtilicute~ 

44:90:0;~:.15. Department review of competitive applknlion!-··Srnri11!,\ criteria. 

Effective: Octobers, 2021 

In a case in which more medical cannabis establishments apply than arc allowed by a local government, the department shall 
numerically score compe1itive applications according to the following criteria: 

(I) The local government, in response to the department's inquiry. has endorsed the application as beneficial to the 
community ( 1 point); 

(2) The local government has not infom1ed the department tha1 th,: location specified in the application is unsuitable fbr the 
proposed use due to zoning regulations or inacccssibili1y to the public ( I point): 

(3} All principal oflicers and board members have ccrtilicd that they have 1m1. in the previous ten years, in any United 
States jurisdiction: 

(a) Been convicted ofa criminal offense involving fraud or false statements 10 a unit (lf government ( 1 point); or 

(b) Served as a principal omcer or board member of any business that has had a license or permit suspended or revoked 
for violations of laws or regulations relating to cannabis. alcohol, tobacco. or gaming ( I point): 

(4) The applicant has submitted a floorplan with sufficient detail lo enable the department 10 determine where all activities 
listed in the operating procedures will 111kc place ( I point): t111d 

(5) The applicant has submitted a business plan outlining the details contained in SUCI .,.1-200-7~1., l(d) ( 1 point). 

Credits 
Source: Adopted ,1s SDR •IO, effective October 5. :2021. 

General Authority: SDCL 3:1-:!0G-nni. 
Law Implemented: SDCI. >4-2(Ki-%, :,.l-20G-72/3l. 
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44:90:03:15. Department review of competitive ... , SD ADC 44:90:03:15 
,. .. ~ .... , ... _.,,., _____ .......... ~··--•·"""'' -~ . . . ·• .. . . . .. ... .. . . . ·• ....... _ ... . 

Current through rules published in the South Dakota register dated May 27. 202,1. St)mc sections may be more current, see 
credits for details. 

S.D. Admin. R. 44:90:03: 15, SD ADC 44:90:03: 15 

l•,ncl 111' l)ncum.-111 

,}ii.: j 
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44:90:03:16. Department awarding of registration certificate--... , SD ADC 44:90:03:16 

Administral ive Rules of South Dakol-i 

Department of Health (Articles 44:06 to 44:90) 

Article 44:90. Medical Cannabis 
Chapter 44:90:03. Regislralio11 Ccrtilicuks 

44:90:o:p6. Department awarding of regisu·ation certificate -- Tii:·hreaking procedures -- Notice lo 

unsuccessful applic:iuts. 

Effective: November 27, 2023 

The department shall award a registration ccrtifica1e as follows: 

(I) If more es1ablishmen1s apply 1han an: allowed by a local government. the department must award the establishment 

with the highest score pursuant to~ 4-l:90:0J: 15 a registration certificate: 

(2) If the local government has enacted an over.ill limit on the number of establishments, the department must award 

registration certificates, in order of final score beginning with the highest score anaincd pursuant to* H:110:03: 15. un1il the 

limit is reached; 

(3) Ir the local government has enacted a limil on establishments by establishment typi:. 1he departmenl must award 

registration certificates, in order of final scure beginning with the highest score anaincd pursuant to~ -1-1:•J0:03: 15, until 1hc 

limit is reached for each establishment type: 

(4) If applicants arc tied for one or more openings in a locality. the affcctc..-d applicants and interested members of the public 

must have the opportunity 10 view. in person or via vidcoconforencc, a random lottery to detennine 1he successful 

applicants. The department shall rank each applicant via the loucry system to establish the order and a waiting list. 

Any establishment issued a registration certificate pursuant 10 this section must become opcrntionul wi1hin one year. defined 

as three hundred sixty-five days, or. if a leap year. three hundred sixty-six days. of the date of issue or the certilicatc is 
deemed void and must be awarded to the next applicanl on the waiting list. If the establishment granted a certificate pursuant 

to this section canno1 become operational within one year. the es1ablishmcn1 may submit to the deparament. at least 1wo 

weeks prior to the expiration of the certificate. written documentation of the clfons made by the establishment lo meet the 

deadline. The written documcnlation mus1 include the action taken by the establishment to secure equipment and services 

necessary 10 bccl1mc operational. and the reusun why the establishment is unable to meet the deadline. Upon a finding by the 
depanment that. despite the establishment's documented timely efforts to secure all equipmenl and services necessary 10 

become operational. the establishment is unable to become operational by the ccrtificale expiration date. the department may 

grant the estublislum.:nt an extension of time by which 1hc establishment mus1 become operational. The department may only 
grant an extension for up to an additional year from the dale of expiration of the ccraificatc based upon the amount of time 



44:90:03:16. Department awarding of registration certificate--.... SD ADC 44:90:03:16 

reasonably necessary for the establishment to become operational. No further extensions may be granted. Establishments 

must comply with the requirements for renewal in~ 44:90:<U:02 regardless of the extension. 

The notification of any unsuccessful applicants must idenlily the department's decision as a final department action subject to 

the contested case procedures pursuant 10 SDCL chapter 1-26. 

Credils 
Source: Adopted -18 SDR 40. effective October 5. 2021; -l'J SDR 4i. elfec1ive November '.!2, 2022; 50 SDR 62. eflective 

November 27, 2023. 

General Authority: SDCI. 34-20C.i-72( 2 J. 

Law Implemented: SDCI. .,-1-20G-:-6, .H-20G-72l:ZJ. ~-l-20(i-72i4iraJ. 

Current through rules published in 1he South Dakota register dated May 27. 202-t. Some scc1ions may be more current. sec 

credits for details. 

S.D. Admin. R. 44:90:03:16, SD ADC 44:90:03:16 



FORM 11 

APPROVAL OF RULES 

RECEIVED 
-~ :=? 1 ~ 2021 

S.O. SEC. Of S-»\TE 

Following public hearing held on August 18, 2021, the following rules, attached, are approved 

and will become effective twenty days after filing with the Office of the Secretary or State: 

§§ 44:90:01:01, 44:90:02:01, 44:90:02:02, 44:90:02:03, 44:90:02:04, 
44:90:02:05, 44:90:02:06, 44:90:02:07, 44:90:02:08, 44:90:02:09, 44:90:02:10, 
44:90:02: 11, 44:90:02:12, 44:90:02 :13, 44:90:02: 14, 44:90:02: 15, 44:90:02: 16, 
44:90:02:17, 44:90:03:01, 44:90:03:02, 44:90:03:03, 44:90:03:04, 44:90:03:05, 
44:90:03:06, 44:90:03:07, 44:90:03:08, 44:90:03:09, 44:90:03:10, 44:90:03:11, 
44:90:03:12, 44:90:03:13, 44:90:03:14, 44:90:03:15, 44:90:03:16, 44:90:03:17, 
44:90:04:01, 44:90:04:02, 44:90:04:03, 44:90:04:04, 44:90:04:05, 44:90:04:06, 
44:90:04:07, 44:90:04:08, 44:90:04:09, 44:90:04: 10, 44:90:04: 11, 44:90:04: 12, 
44:90:04:13, 44:90:04:14, 44:90:04:15, 44:90:04:16, 44:90:04:17, 44:90:04:18, 
44:90:04:19, 44:90:04:20, 44:90:04:21, 44:90:04:22, 44:90:04:23, 44:90:04:24, 
44:90:05:01, 44:90:05:02, 44:90:05:03, 44:90:05:04, 44:90:05:05, 44:90:05:06, 
44:90:05:07, 44:90:05:08, 44:90:05:09, 44:90:05:10, 44:90:06:01, 44:90:06:02, 
44:90:06:03, 44:90:06:04, 44:90:06:05, 44:90:06:06, 44:90:06:07, 44:90:06:08, 
44:90:06:09, 44:90:07:01, 44:90:07:02, 44:90:07:03, 44:90:07:04, 44:90:07:05, 
44:90:07:06, 44:90:07:07, 44:90:07:08, 44:90:07:09, 44:90:08:01, 44:90:08:02, 
44:90:08:03, 44:90:09:01, 44:90:09:02, 44:90:09:03, 44:90:09:04, 44:90:09:05, 
44:90:09:06, 44:90:09:07, 44:90:09:08, 44:90:09:09, 44:90:09:10, 44:90:09:11, 
44:90:09:12, 44:90:10:01, 44:90:10:02, 44:90:10:03, 44:90:10:0<1, 44:90:10:05, 
44:90: 10:06, 44:90: 10:07, 44:90:10:08, 44 :90:10:09, 44: 90: 10: 10, 44:90: 10:11, 
44:90:10:12, 44:90: 10: 13, 44:90:10: 14, 44:90: 10:15, 44:90: 10: 16, 44:90: 10:17, 
44:90:10:18, 44:90:10:19, 44:90:11:01, 44:90:11:02, 44:90:11:03, 44:90:11:04, 
44:90:11:05, 44:90:11:06, 44:90:11:07, 44:90:11:08, 44:90:11:09, 44:90:11:10, 
44:90: 11 :11, 44 :90; 11: 12, 44:90: 12:01, 44:90: 12:02, 44:90: 12:03, 44:90:12:04, 
44:90:12:05, 44:90:12:06, 44:90:12:07, 44:90:12:08, 44:90:13:01, 44:90:13:02 

Date 

SOUTH DAKOTA DEPARTMEITT OF HEALTH 
Kim Malsam-Rysdon 
Secretary of Health 
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Article 

44:02 

44:03 

44:04 

44:05 

44:06 

44:09 

44:12 

44:18 

44:19 

44:20 

44:22 

44:23 

44:58 

44:59 

44:62 

44:63 

44:65 

44:66 

44:67 

44:68 

Ex.9:2 
September 14, 2021 

TITLE 44 

DEPARTMENT OF HEAL TH 

Lodging and food service. 

Radiation safety. 

Medical faci Ii ties. 

Ambulance operation. 

Children's special health services. 

Public health statistics. 

Tattooing. saline tattoo removal, and body piercing. 

Health maintenance organizations. 

Newborn screening. 

Communicable disease control. 

Cancer data collection. 

Residential living centers. 

Drug control. 

Health laboratory. 

Declaratory rulings. 

J-1 visa waiver program. 

Fetal alcohol syndrome. 

Hospital charge reporting. 

Abortion facilities. 

State trauma care system. 



44:69 

44:70 

44:71 

44:72 

44:73 

44:74 

44:75 

44:76 

44:77 

44:78 

44:79 

44:80 

44:81 

44:82 

44:90 

Chapter 

44:90:01 

44:90:02 

44:90:03 

44:90:04 

Ex.9:3 

Birth centers. 

Assisted living centers. 

Rural healthcare facility recruitment assistance program. 

Redistribution of nursing facility beds. 

Nursing facilities. 

Nurse aide. 

Hospital. specialized hospital. and criticul access hospital facilities. 

Ambulatory surgery center facilities. 

Adult foster care. 

Inpatient chemical dependency treatment facility. 

Inpatient hospice facilities. 

Residential hospice facilities. 

Immunization requirements for school entry. 

Community living home. 

Medical cannabis. 

ARTICLE 44:90 

MEDICAL CANNABIS 

Definitions. 

Registry identification cards. 

Re2istratio11 ccttificatcs. 

Establishments. 

September I 4. 2021 2 



44:90:05 

44:90:06 

44:90:07 

44:90:08 

44:90:09 

44:90:10 

44:90:11 

44:90:12 

44:90:13 

Section 

Cannabis cuhivation facilities. 

Cannabis testing facilities. 

Cannabis product manufacturing facilities. 

Cannabis dispensaries. 

Samplinu and testine. 

Packaging. labeling. and advertising. 

Recordkeepim.?. 

Enforcement. 

Petitions to recognize debilitatine medical conditions. 

CHAPTER 44:90:01 

DEFINITIONS 

44:90:0 I :0 I Definitions. 

44:90:01 :01. Definitions. Terms defined in SDCL 34-20G-1 have the same meaning 

when used in this article. As used in this article: 

(l) ·'Action level" means the level of a contaminate that tri!!l!Crs action to prohibit a 

cannabis product from being sold: 

(2) ··Age-restricted cardholdcr"' means a cardholder or nonresident cardholdcr who is 

under 18 vears of age or who is enrolled in an clementarv. middle. or high school: 

(3) ·'Agent identification badge'· means a credential provided bv an establishment for use 

Ex.9:4 
September I .J. 201 I 

... 

.) 



alcohol. tobacco. or gaming ( I point): 

(4) The applicant has submitted a floorplan with sufficient detail to enable the 

department to detennine where all activities listed in the opcmting procedures will take place ( I 

point}: and 

(5) The applicant has submitted a business plan outlinim! lhc de1ails contained in SDCL 

34-20G-72O}(d) ( I point). 

Source: 

General Authority: SDCL 34-20G-72(3 ). 

Law Implemented: SDCL 34-20G-56. 34-20G-72{3 ). 

44:90:03: 16. Department awarding of certification - Ticbrcaking procedures -

Notice to unsuccessful applicants. The department shall award certification as follows: 

(I) If more establishments apply than arc allowed by a local government. the department 

shall award the establishment with the highest score pursuant to § 44:90:03: 15 a registration 

certificate: 

(2) If the local government has enacted an overall limit on the number of establishments. 

the department shall award registration certificates. in order or linal score beginning with the 

highest score attained pursuant lo § 44:90:03: 15. until the limil is reached: 

(3) If the local government has enacted a limit on establishments bv establishment tvpe. 

the depanment shall award registration certificates. in order of final score beginning with the 

highest score attained pursuant to § 44:90:03: 15. until the limit is reached for each establishment 

~ 

(4) If applicants are tied for one or more openings in a locnlity. the ancctcd applicants 
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and interested members of the public shall have the opportunitv to view. in person or via 

vidcoconfercnce. a random drawing to detennine the successful applicants. All applicants will be 

ranked via the lotterv svstem to establish the order and establish a waiting list. 

Any establishment granted a certificate pursuant to this section must become operational 

within one year of date of award or the certificate is deemed void and will be awarded to the next 

applicant on the waiting list. 

The notification of anv unsuccessful applicants must identirv the department"s decision 

as a final department action subject to the contested case procedures pursuant to SDCL chapter 

Source: 

General Authoritv: SDCL 34-20G-72f3 ). 

Law Implemented: SDCL 34-20G-56. 34-20G-72(3). 

44:90:03: 17. Fees for registration certificates - Application and renewal. The 

department shall charge and collect a no1Hcfundable fee for an initial or renewal application for 

an establishment registration certificate or $5,000. The fees imposed under this section shall 

increase annuallv based on the index factor. 

Source: 

General Authoritv: SDCL 34-20G-72< IOl. 

Law Implemented: SDCL 34-20G-55. 34-20G-72( I 0). 
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44:90:03:16. Department awarding of certification -Ticbrcaking procedures-- Notice 

to unsuccessful applicants. The department shall award certification as follows: 

(I) If more establishments apply than are allowed by a local government. the department 

shall award lhe establishment with the highest score pursuant to § 44:90:03: 15 a registration 

certificate; 

(2) If the local government has enacted an overall limit on the number of establishments. 

the department shall award registration certificates. in order of linal score beginning with che 

highest score attained pursuant to§ 44:90:03: 15, until the limit is reached; 

(3) If the local government has enacted a limit on establishments by establishment type, the 

department shall award registration certificates, in order of final score beginning with the highest 

score attained pursuant to§ 44:90:03: 15, until the limit is reached for each establishment type; 

(4) If applicants are tied for one or more openings in a locality. the a/Tected applicants and 

interested members of the public shall have the opportunity to view, in person or via 

videoconference, a random drawing to dctenninc the successful applicants. All applicants will

must be ranked via the lottery system to establish the order and esrnblbh a waiting list. 

Any establishment granted a certificate pursuant to this section must become operational 

within one year of the date of award or the certificate is deemed void and will must be awarded to 

the next applicant on the waiting list. If the establishment granted a certificate pursuant to this 

section cannot become operational within one year. the establishment mav submit to the 

department. at least two weeks prior to the expiration of the certificate. written documentation of 

the efforts made bv the establishment to meet the deadline. The written documentation must 

include the action taken by the establishment to secure equipment and services neccssarv to 

become operational. and the reason whv the establishment is unable to meet the deadline. Upon a 
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finding by the department that. despite the establishment's documc11tcd timely efforts to secure all 

eguipmcnt and services necessary to become operational. the establishment is unable 10 become 

operational by the certificate expiration date. the department may grant the establishment an 

extension of time by which the establishment must become operational. The depmtment may only 

grant an extension for one additional vear from the date of expiration of the certificate. No fi.111her 

extensions may be granted. Establishments must complv with the requirements for rem:wal in § 

44:90:03 :02 regardless of the extension. 

The notification of any unsuccessful applicants must identify the department"s decision as a 

final department action subject to the contested case procedures pursuant to SDCL chapter 1-26. 

Source: 48 SDR 40, effective October 5. 2021. 

General Authority: SDCL 34-20G-72(3), 34-20G-72(5). 

Law Implemented: SDCL J4-20G-56. 34-20G-72(3). 

44:90:04:11. Agent identification badges to be provided by establishments. A medical 

cannabis establishment shall provide an agent identification badge to each agent. The 

establishment shall include on the badge: 

(I) The agent's photograph that meets the requirements ol~ subdivision 44:90:02:04(3)~ 

except that the photograph mav be as small as seven-eighths inch by one-and-five-thirty-seconds 

inches: and 

(2) In a plain black font not less than ;µsixteen point: 

(a) The first and lasl name of the agent: and 
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FORM 11 

APPROVAL OF RULES 

RECEIVED 
NOV 02 2022 

S.D. SEC. OF STATE 

Following public hearing held on October 11, 2022, the following rules, attached, are ap

proved and will become effective twenty days after filing with the Office of the Secretary of 

State: 

§§ 44:90:03:16, 44:90:04:11. 44:90:04:25, 44:90:07:08, and 44:90:13:02. 

/J /or jZo'2.Z.. 

Joan Adam, Secretary 
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44:90:03: 16. Department awarding of certification -- Ticbrcaking procedures -- Notice 

to unsuccessful applicants. The department shall award certification as follows: 

(I) If more establishments apply than are allowed by a local government, the department 

shall award the establishment with the highest score pursuant to § 44:90:03: 15 a registration 

certificate; 

(2) If the local government has enacted an overall limit on the number of establishments, 

the department shall award registration ce1tificatcs. in order of final score beginning with the 

highest score attained pursuant to § 44:90:03: 15. until the limit is reached: 

(3) If the local government has enacted a limit on establishments by establishment type, the 

department shall award registration certificates. in order of final score beginning with the highest 

score attained pursuant to§ 44:90:03: 15, until the limit is reached for each establishment type; 

(4} If applicants arc tied for one or more openings in a locality. the affected applicants and 

interested members of the public shall have the opportunity to view. in person or via 

videoconference. a random drawing to detennine the successful applicants. All applicants will

must be ranked via the lottery system to establish the order and eslal'>li!;k a waiting list. 

Any establishment granted a certificate pursuant to this section must become operational 

within one year of the date of award or the certificate is deemed void and will- must be awarded to 

the next applicant on the waiting list. If the establishment granted a certificate pursuant to this 

section cannot become operational within one year. the establishment mav submit to the 

department. at least two weeks prior to the expiration of the certificate. wrillen documentation of 

the efforts made bv the establishment to meet the deadline. The written documentation must 

include the action taken bv the establishment to secure equipment and services necessary to 

become operational. and the reason whv the establishment is unable to meet the deadline. Upon a 
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finding by the department that. despite the establishment's documented time Iv efforts to secure all 

equipment and services necessary to become operational. the establishment is unable to become 

operational by the ccrlificalc expiration dale. the dcpm1mcnl may grant the establishment an 

extension of time bv which the establishment must become operational. The department may only 

grant an extension for one additional year from the date of expiration of the certificate. No further 

extensions may be granted. Establishments must complv with the requirements l'br renewal in § 

44:90:03:02 regardless of the extension. 

The notification of any unsuccessful applicants must identify the department's decision as a 

final depa11ment action subject to the contested case procedures pursuant to SDCL chapter 1-26. 

Source; 48 SOR 40. effective October 5. 2021. 

General Authority; SDCL 34-20G-72(3). 34-20G-72(5). 

Law Implemented: SDCL 34-20G-56, 34-20G-72(3). 

44;90:04:11. Agent identification badges to be provided by establishments. A medical 

cannabis establishment shall provide an agent identification badge to each agent. The 

establishment shall include on the badge: 

(I) The agent's photograph that meets the requirements of'_f subdivision 44:90:02:04(3),,_ 

except that the photograph mav be as small as seven-eighths inch bv one-and-five-thirtv-seconds 

inches:and 

(2) In a plain black font not less than ~ixtecn point: 

(a) The tirst and last name of the agent: and 

Ex.10:3 2 



FORM 11 

APPROVAL OF RULES 

Following public hearing held on September 28, 2023, the following rules, attached, are 

approved and will become effective twenty days after filing with the Office of the Secretary 

of State: / (~,,,;-, .. .Y _,,.,,. /!-(1.PV'-k-£.. 
§§ 44:90:01:01, 44:90:02:,1'6, 44:90:03:16, 44:90:03:17, 44:90:04:25~/ 44:90:06:01, 
44:90:07:04, 4-4.90:07.10, 44:90:08:04, 44:90:09:01, -4+.-9G~9i0l.0~, 44:90:10:01, 
44:90:10:12, 44:90:11:01, 44:90:11:03, 44:90:11:06, 44:90:13:01; 44:90:13:02 
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Section 

44:90:03:01 

44:90:03:02 

44:90:03:03 

44:90:03:04 

44:90:03:05 

44:90:03:06 

44:90:03:07 

44:90:03:08 

CHAPTER 44:90:03 

REGISTRATION CERTIFICATES 

Initial application for registr,nion certificate. 

Certificate renewal -- Application. 

Certificate location translcr -- Application. 

Transfer of ownership. 

Operating procedures -- Required contents -- All medical cannabis establishments. 

Cannabis cultivation facility operating procedures -- Additional requirements. 

Cannabis testing facility operating procedures -- Additional requirements. 

Cannabis product manufacturing facility operating procedures -- Additional 

requirements. 

44:90:03:09 

44:90:03:10 

44:90:03: 11 

44:90:03: 12 

44:90:03: 13 

44:90:03: 14 

44:90:03: 15 

44:90:03: 16 

Cannabis dispensary operating procedures -- Additional requirements. 

Compliance with local zoning requirements -- Form of certification. 

Local registration. license. or permit -- Department verification. 

Deadline to submit initial applications for establishments. 

No registration certificate revocation -- Department verification. 

No disqualifying felonies -- Form of certification. 

Department review of competitive applications -- Scoring criteria. 

Department awarding of ee11ifiee~ioA registration certificate -- Tiebreaking procedures --

Notice to unsuccessful applicants. 

44:90:03: 17 Fees for registration certificate -- Application and renewal. 

44:90:03: 16. Dcpurtment awarding of eef'titieotien rcgistrution certificate -- Ticbreaking 

procedures -- Notice to unsuccessful applicants. The department shall award eer~ilieelioA a registration 
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certificate as follows: 

( I) If more establishments apply than are allowed by a local government, the department-shalt must 

award the establishment with the highest score pursuant to§ 44:90:03: 15 a registration certificate; 

(2) If the local government has enacted an overall limit on the number of establishments, the 

department--sha» must award registration certificates. in order of linal score beginning with the highest 

score attained pursuant to§ 44:90:03: 15, until the limit is reached; 

(3) If the local government has enacted a limit on establishments by establishment type. the 

department--sha» must award registration certificates, in order of final score beginning with the highest 

score attained pursuant to§ 44:90:03: 15. until the limit is reached for each establishment type; 

(4) If applicants are tied forone or more openings in a locality, the affected applicants and interested 

members of the public4a-H must have the oppo1tunity to view. in person or via videoconference, a random 

drawiRg lotterv to determine the successful applicants. All Bflflliee1ns m1:1st se raRked The department shall 

rank each applicant via the lottery system to establish the order and a wailing list. 

Any establishment graRtea issued a registration certiticate pursuant to this section must become 

operational within one year. defined as three hundred sixtv-five days. or. if a leap year. three hundred 

sixty-six davs. of the date ot~ issue or the certificate is deemed void and must be awarded to the next 

applicant on the waiting list. If the establishment granted a certificate pursuant to this section cannot 

become operational within. the establishment may submit 10 the department, at least two weeks prior to 

the expiration of the certificate, written documentation of the elforts made by the establishment to meet 

the deadline. The written documentation must include the action taken by the establishment to secure 

equipment and services necessary to become operational, and the reason why the establishment is unable 

to meet the deadline. Upon a finding by the department that. despite the establishment's documented timely 

efforts to secure all equipment and services necessary to become operational, the establishment is unable 

to become operational by the certificate expiration date, the department may grant the establishment an 

extension of time by which the establishment must become operational. The department may only grant 
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an extension for-eRe up to an additional year from the date of expiration of the certificate based upon the 

amount of time reasonablv necessarv for the establishment to become opcrational. No further extensions 

may be granted. Establishments must comply with the requirements for renewal in § 44:90:03:02 

regardless of the extension. 

The notification of any unsuccessful applicants must identify the department's decision as a final 

department action subject to the contested case procedures pursuant 10 SDCL chapter 1-26. 

Source: 48 SDR 40. effective October 5, 2021; 49 SDR 47. cflcctive November 22, 2022. 

General Authority: SDCL 34-20G-72(-½ill, 3'1 20G 72(5). 

Law Implemented: SDCL 34-20G-56, 34-20G-72fJ-){2), 34-20G-72{ 4 ){a). 

44:90:03: 17. Fees for registration ccrtificutes -- Application and renewal. The department shall 

ekarge aAC:I collect a non-refundable foe for an initial or renewal application fbr an establishment 

registration certificate of~ five thoLJsand three hundred and 1c11 dollars. TAe fees imposeEI 1:1AEler this 

seetien skall iAcFease aAA1:1ally based oA ~ke iAdtm faelor. 

Source: 48 SDR 40. effective October 5, 2021. 

General Authority: SDCL 34-20G-72~(fil. 

Luw lm1>lemcntcd: SDCL 34-20G-551.lli!!l, 34-20G-72~. 
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ORDINANCE 1435 

AN ORDINANCE AMENDING CITY OF VERMILLION CODE OF ORDINANCES 
TITLE XI BUSINESS REGULATIONS, BY ADDING CHAPTER 123, WHICH ENACTS 
LICENSING REGULATIONS FOR MEDICAL CANNABIS ESTABLISHMENTS 

BE IT ORDAINEDt by the Governing Body of the City of Vem1illion, South Dakota that the 
following sections of Chapter 123 be enacted as follows: 

§ 123.01 DEFINITIONS. 

Inc fo11owing words and phrases, when used in this section, shall have the meanings ascribed to 
them. In addition to the definitions contained in this section, other terms used iu this section shall 
have the meaning ascribed to them in SDCL § 34-200-1 and SDCL § 22-42-1, and such definitions 
arc hereby incorporated into this section by this reference. 

Applicant. Any person or entity who has submitted an application for a license or renewal of a 
license issued pursuant to this Chapter. If the applicant is an entity and not a natural person, 
applicant shall include all persons who arc the members, managers, officers, directors, and 
shareholders of such entity. 

Cannabis cultivation facility. An entity registered \Vith the South Dakota Department of Health 
that acquires, possesses. cultivates, delivers, transfers, tnmsports, supplies, or sells cannabis and 
related supplies to a medical cannabis establishment. 

Cannabis product manufacturing facility. An entity registered with the South Dakota 
Department of Health that acquires, possesses, manufactures, delivers, transfers, transports, 
supplies, or sells cannabis products to a medical cannabis establishment. 

Cannabis products. Any concentrated cannabis, cannabis extracts, and products that arc infused 
with cannabis or an extract thereof and are intended for use or consumption by humans. The term 
includes edible cannabis products, beverages, topical products, ointments, oils, and tinctures. 

Cannabis testing facility. An independent entity registered with the South Dakota Department of 
Health to analyze the safety and potency of cannabis. 

Cardholder. Any person who has been issued and possesses a valid registry identification card 
pursuant SDCL Chapter 34-20G. 

City. The City of Vermillion, South Dakota, its governing body, officers, employees and agents. 

Disqualifying felony offense. A crime that was classified as a felony in the jurisdiction where the 
person was convicted. 

Initial application. The first application filed by a person or entity for a medical cannabis 
establishment license. 
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Licensed premises. The building within which the establishment opcraccs. 

Licensee. Any person or business entity that has been issued and holds a valid, current license 
pursuant to this Chapter. If the licensee is an entity and not a natural person, licensee shall 
encompass all persons who are the members, managers, officers, directors, shareholders, partners 
or associates of such entity. 

Medical cannabis or cannabis. Marijuana as defined in SDCL § 22-42-1. 

Medical cannabis establishment or II establishment". An entity registered with the South Dakota 
Department of Health pursuant to this chapter that acquires, possesses, stores, delivers, transfers, 
transports, sells, supplies, or dispenses cannabis, cannabis products, paraphernalia, or related 
supplies and educational materials lo card.holders. 

Medical cannabis establishment. A cultivation facility, a cannabis testing facility, a cannabis 
product manufacturing facility, or a establishment. 

Registry identification card. A document issued by South Dakota Department of Health that 
identifies a person as a registered qualifying patient or registered designated caregiver, or 
documentation that is deemed a registry identificatfon card pursuant to SDCL §§ 34-200-29 to 34-
200-42, inclusive. 

§ 123.02 PURPOSE AND INTENT. 

The purpose of this Chapter is to provide for licensing of medical cannabis establishments within 
the jurisdictional limits of the City of Vermillion in the interest of public health, safety, and general 
welfare. Nothing in this Chapter is intended to promote or condone the sa]e, distribution, 
possession, or use of marijuana in violation of any applicable law. Compliance with the 
requirements of this Chapter shall not provide a defense to criminal prosecution under any 
applicable law unless permitted by SDCL Chapter 34-200. 

§ 123.03 OTHER LAWS. 

If the South Dakota Department of Health or South Dakota legislature adopts or enacts any stricter 
regulation or statute governing a medical cannabis establishment than set forth in this Chapter, the 
stricter regulation or statute shall control lhe establishment or operation of any medical cannabis 
establishment in the City. A licensee shall be required to demonstrate, upon demand by the City, 
or by law enforcement officers. that the source and quantity of any cannabis found upon the 
licensed premises arc in foll compliance with applicable state regulation. If the South Dakota 
Department of Health or South Dakota legislature subsequently prohibits the sale or other 
distribution of medical cnnnahis. any license issued wider this Chapter shall be deemed 
immediately revoked by operation of law, with no ground for appeal or other redress by the 
licensee. The issuance of any license pursuant to this Chapter shall not be deemed to create an 
exception, dclense or immunity to any person or entity in regard to any potential criminal liability 
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the person or entity may have for the cultivation, possession, sale, distribution, or use of marijuana 
except to the extent permitted by SDCL Chapter 34-200. 

§ 123.04 AUTHORITY. 

The governing body or dcsignee shall have authority pursuant to the SDCL Chapter 34-200 and 
this Chapter to grant or deny licenses and to have a designee inspect the licensed premises and 
business of a medical cannabis establishment to confinn compliance with all licensure 
requirements. 

Applications for a license to operate a medical cannabis establishment as defined by SDCL 34-
20G-1 shall not be accepted until the South Dakota Depanmcnt of Health has promulgated 
regulations as required by SOCL 34-200-72. 

§ 123.05 MEDICAL CANNABIS ESTABLISHMENT LICENSE REQUIRED. 

No person or business entity shall operate a medical cannabis establishment within the 
jurisdictional limits of the City unless that person or business entity has first obtained a medical 
cannabis establishment license from the City. Such license shall be kept current at all times and 
the failure to maintain a current license shall constitute a violation of this Chapter. 

§ 123.06 TERM OF LICENSE. 

Each license issued under this Chapter shall be effective upon issuance and shall terminate on the 
last day of December of the yenr issued. 

§ 123.07 LICENSE NOT TRANSFERRABLE. 

Licenses issued under this chapter shall not be transferable to any other person. business entity, or 
location and shall lapse automatically upon a change of ownership or location. A license issued 
under this Chapter is not a property right. 

§ 123.08 ESTABLISHMENT REQUIREMENTS. 

A medical cannabis establishment licensee is subject to the following requirements: 

(A) Any owner, LLC member or manager, corporation shareholder, director, ollicer, 
partnership or association member who has served as an owner, LLC member or manager, 
corporation shareholder, director, officer, partnership or association member for a medical 
cannabis establishment that has had its state registration certificate or any local, municipal, or 
county license revoked is disqualified as a licensee. 

(B) Any owner, LLC member or manager, corporation shareholder, director, officer, 
partnership or association member who is under 21 years of age is disqualified as a licensee. 

(C) A licensee is prohibited from employing any employee convicted ofa disqualifying felony 
offense. 
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(D) A licensee is prohihited from employing any employee under 21 years of age. 

(E) A medical cannabis estahlishment shall not share otlice space with or refer a patient to a 
practitioner pursuant to Sl)CL § 34-200-67. 

(F) A medical cannabis establishment shall not pennit any person to consume cannabis upon 
the property of the licensed premises pursuant to SDCL § 34-20G-68. 

(G) At least one of the owners, LLC members, or shareholders shall be a resident of the state 
of South DakOla. 

(H) 'Ibe licensed premises shall be located only within City zones as addressed by Chapter 158 
of the City of Ve1million Code of Ordinances. 

(1) The licensed premises shall be located no less than 1.000 feet from the nearest property 
line of any public or private school. Distances shall be measured from the closest point of the 
property lines. 

(J) The licensed premises shall remain in compliance with applicable fodcral, state, and local 
laws and building codes. 

§ 123.09 APPLICATION FOR MEDICAL CANNABIS ESTABLISHMENT LICENSE 

To obtain a medical cannabis establishment license, or to renew a license previously issued under 
this Chapter, the applicant shall file in the oflke of the City Finance Officer an application on a 
form fumish~d by the City Finance Officer or the City Finance Officer's designee a written sworn 
application signed by the applicant containing the following information: 

(A) The name, address, and date of birth of person or entity members, managers, shareholders, 
directors, officers, partners or associates of tht: proposed medical cannabis establishment, as well 
as the name, address, and date of birth of any current employees at the time such application is 
filed. 

(B) A copy of the deed or lease reflecting the applicant's ownership or right of possession to 
the proposed licensed premises for the proposed use. 

(C) A "to scale" sketch of the floor plan of the proposed licensed premises reflecting 
compliance with the South Dakota Department of Health regulations pursuant to SDCL Chapter 
34-200. 

(D) Any other additional information as the City Manager or City Manager's designee may 
deem necessary for an investigator to evaluate the character and business responsibility of the 
applicant in compliance with the South Dukota Department or Health regulations pursuant to 
SDCL Chapter 34-200. 
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§ 123.10 APPLICATION FEE 

At the time an applicant files an applicalion according to § 123.09, applicant shall pay a non
refundable fee to the City in an amount established by resolution to defray the costs incurred by 
the City for background investigations, review of the application, inspection of the proposed 
premises, and any other costs and labor associated with processing the application. 

§ 123.11 ANNUAL LICENSE FEE 

Within 30 days of receiving a cannabis establishment registmtion from the South Dakota 
Department of Health pursuant to SDCL Chapter 34-20G, and at the time an applicant files a 
renewal application, the licensee shall tender to the City an annual license fee in an amount 
established by resolution. The annual license fee is in addition to the initial application fee required 
pursuant to § 123.10. The annual license fee shall be paid on the basis of a full calendar year 
regardless of the date of issuance, and no proration or discount shall be given. 

§ 123.12 ADDITJONAL PERMITS AND LICEI\SES 

A license issued pursuant to this Chapter is in addition to and does not eliminate the need for the 
licensee to obtain other required permits or licenses related to the operation of the medical cannabis 
establishment including, without limitation, the registration issued by the South Dakota 
Department of Health pursuant to SDCL Chapter 34-20G, zoning permits, plat approvals, or 
building or construction pennits required by the City ofVem1illion Code of Ordinances or South 
Dakota law. 

§ 123.13 INSPECTIONS AND FACILITY STANDARDS 

During review of the application and at all reasonable times after a license is issued, the City 
Manager or City Manager's designee may enter and inspect the licensl!d premises contained in the 
application or license to detennine if the licensed premises meet or continue to meet the 
requirements of all City ordinances and state statutes, and is being maintained in accordance with 
the following facility standards: 

(A) Security requirements; 

{B) Structural design requirements; 

(C) Lighting; and 

(D) Cameras/layout. 

§ 123.14 APPROVAL PROCESS 

(A) Upon receipt of a complete application, the City Manager or the City Manager's designee 
shall circulate the application to all affected service areas and departments of the City to determine 
whether the application is in full compliance with all applicable laws, rules, and regulations. No 
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license shall be sufficient for the City's governing body consideration until after the City Manager 
or the City Manager's designec has caused the proposed premises to be inspected to determine 
compliance of the premises with all applicable requirements of this Chapter and the City of 
Vermillion Code of Ordinances, mid with the plans and descriptions submitted as part of the 
application. No license shall be approved by the City's governing body w1til after the City Manager 
or the City Manager's designcc has completed a background check of the owners or entity 
members, managers, officers, directors, shareholders, partners or associates and proposed 
employees of the proposed establishment The City's governing body or designee shall deny any 
application that docs not meet the requirements or limitations of this Chapter, and shall deny any 
application that contains any false, misleading, or incomplete information. 

(B) If the City's governing body or designee has determined that all requirements for an 
establishment license are met and upon payment of the application fee in advance by the applicant, 
the City's governing body or designee may, in their discretion, approve the issuance of a license 
if the City's governing bo<ly or designee believes the issuance to be in the public's best interest. 
When the City's governing body or designcc considers an establishment application, they may 
consider all conttmts and proposals within the application, the observations and results of any 
inspection undertaken pursuant to§ 123.13, the impact to the public that may result, whether the 
proposed establishment is located in a zone that permits its operation, the manner in which the 
applicant previously operated an establishment or other business licensed by the City, and history 
of compliance with city ordinances and state Jaw. 

(C) Within 30 days after the completion of the investigation of the application, the City's 
governing body or dcsigncc shall issue a written decision approving or denying the application for 
licensurc, which decision shall slate the rcason(s) for the decision and be sent via first-class U.S. 
mail and via certified mail to the applicant at the address shown in the application. 

(D) If approved, the City Manager or City Manager's dcsigncc shall issue to the applicant a 
cannabis license certificate specifying the date ofissuancc, the period of Ii censure, the name of the 
licensee, the physical address of the licensed premises, and a sworn statement certifying that the 
licensed establishmt:nl as proposed does not violate the City's enacted zoning regulations as 
required under SDCL 34-200-55(1 )(d). The City Manager or City Manager's dcsignee shall also 
promptly transmit a copy of the license certificate to the South Dakota Department of Health to 
satisfy SDCL 34-200-55( l )(e). 

§ 123.15 PRELIMINARY APPROVAL AND ISSUANCE OF LICENSE 

If approved, the City's issuance of a license following an initial application shall be provisional 
and subject to automatic tennination if: 

(A) The licensee does not receive or fails to qualify for the state registration certificate required 
under SDCL Chapter 34-200 within 120 days of issuance of the license; or 

(B) The licensee fails to pay the annual license lee to the City within 30 days of the issuance 
of the state registration certificate in accordance with § 123.11, or 
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(C) The licensee fails to obtain a certificate of occupancy from the City in accordance with § 
123.16 within 180 days ofissuance of the slate registration certificate issued under SDCL Chapter 
34-200. 

No licensee may engage in the sale of cannabis products under a provisional license. 

§ 123.16 CERTIFICATE OF OCCUPANCY 

Licensee shall not begin operation until it receives from the City a certificate of occupancy. The 
City shall not issue a certificate of occupancy until the City Yianagcr or the City Manager's 
designee has fully inspected the licensed premises and determined that the establishment satisfies 
all requirements of licensure as set forth in this Chapter, all applicable zoning regulations, and all 
other applicable federal, state, and local laws and building codes, and that the licensed 
establishment is ready for occupancy with such equipment and security measures in place as may 
be necessary to comply with the applicable provisions of this Chapter and state Jaw. The City shall 
not issue a certificate of occupancy until the licensee provides written evidence that the licensee 
has paid the annual license fee under § 123.11, and all registration application fees due in 
connection with the South Dakota Department of Health's review of the application. 

§ 123.17 ANNUAL LICENSE FEE REFUNDABLE 

If a provisional license is automatically terminated by operation of§ 123.15, the annual license 
fee paid pursuant to § 123.11 shall be refunded to applicant. The initial application fee paid 
pursuant § 123.10 shall not be refunded. Jf a license is revoked pursuant to § 123.19, the annual 
license fee shall not be refunded. 

§ 123.18 MEDICAL CANNABIS ESTABLISHMENT LICENSE RULES OF OPERATION 

Each medical cannabis establishment shall be operated only in accordance with the following 

rules: 

(A) Each licensee shall display the license issued by the City in a prominent location within 
the licensed premises. 

(B) Each establishment shall be owned, operated, kept, and maintained in accordance with the 

establishment requirements set forth in§ l23.08 and facility standards set forth in § 123.13. 

(C) Each establishment shall operate in accordance with all applicable local and state laws 

concerning medical cannabis. 

§ 123.19 LICENSE REVOCATION, PENALTIES AND REINSTATEMENT 

(A) Any medical cannabis establishment license may be revoked, cancelled or suspended for 

noncompliance with this Chapter, South Dakota Department of Health registration revocation, 
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cancellation, suspension, or noncompliance with federal, slate or City laws, regulations, or 

ordinances. 

(B) Any person operating a medical cannabis establishment without a license is subject to a 

civil fine of up to $500. Each day an establishment is operated without a license shall be a separate 

offense. 

(C) Operation of an establishment without a license shall be deemed a public nuisance and 

subject to the provisions of Chapter 90 of the City of Vennillion Code of Ordinances. Such 

nuisance may be abated in any manner permitted by Chapter 90, SDCL Chapter 21-10, or other 
applicable laws, including, but not limited to, an action for injunctive relief. 

(D) Revocation by operation of law will occur whenever a licensee or any of its employees or 

agents has been convicted of selling a carmabis product to any non-cardholdcr. 

(E) In order to reinstate a license to active status following revocation, suspension or 

cancellation the applicant must tender a reinstatement fee of SI 0,000 for the first revocation, 

suspension or cancellation under this Chapter, or $15,000 for the second such revocation, 

suspension or cancellation. Upon the third such revocation, suspension or canceUation, the license 

shall automatically tenninate and may not be reinstated or renewed. 

§ 123.20 NO CITY LIABILITY; INDEMNIFICATION; NO DEFENSE 

(A) By accepting a license issued pursuant to this Chapter, the licensee waives any claim 

concerning, and releases the City, its officers, elected officials, employees, attorneys, and agents 

from any liability for injuries or damages of any kind that result from any arrest or prosecution of 

licensee, cardholders, licensed premises owners, licensee operators, employees, clients, or 

customers for a violation of state or federal laws, rules, or regulations. 

(B) By accepting a license issued pursuant to this Chapter, all licensccs. jointly and severally 

if more than one, agree lo indemnify, defend and hold harmless the City, its officers, elected 
officials, employees, attorneys, agents, insurers and self-insurance pool against all liabi1ity, claims 

and demands on account of any injury, loss or damage, including without limitation claims arising 

from bodily injury, personal injury. sickness, disease, death, property loss or damage, or any other 

loss of any kind whatsoever arising out of or in any manner connected with the operation of the 

medical cannabis establishment that is the subject of the license. 

(C) The issuance of a license pursuant to this section shall not be deemed to create an exception, 
defense or immuni1y for any person in regard to any potential criminal liability the person may 
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have under state or federal law for the cultivation, possession, sale, distribution, or use of marijuana 
unless pcnnitted by SDCL Chapter 34-200. 

Dated at Vermillion, South Dakota this 7th day of June, 2021. 

ATTEST: 

BY_4(diwf_f0tt/lfu...._ __ 
Michael D. Carlson, Finance Officer 

First Reading: 

THE GOVERNING BODY OF THE CITY 
or VERMILLION, SOUTH DAKOTA 

\ 
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May 27, 2021 
June 7, 2021 
June 18, 2021 
July 8, 2021 
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Published: 
Effective: 
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CITY OF STURGIS 

TITLE39 

AN ORDINANCE CREATING LICENSING REGULATIONS 
FOR CANNABIS ESTABLISHMENTS. 

TITLE 39 - I 

BE IT ORDAINED BY THE CITY OF STURGIS. SOUTH DAKOTA AS FOLLOWS: 

Section I. 

That SECTION I. TEMPORARY ORDINANCE - APPLICATION FOR LOCAL PERMIT/LICENSE 
be REMOVED from the Sturgis City Code under Title 39- Medical Cannabis and be replaced- to read as 
follows: 

Section l - Cannabis Establishments 

39-1-1: Intent 

The City council of the City of Sturgis hereb)' enacts the following licensing. ordinances in order to ensure 
that cannabis establishments within the municipal boundaries of the City operate in a manner which 
complies with state laws and regulations, protects the health. safety. and welfare of the general public, 
prevents potential conflicts and issues arising from ownership and employees. recognizes cenain safety 
and security considerations. and minimizes risk of unauthorized use or access of cannabis by the general 
public. 

39-1-2: Definitions 

Unless an alternative definition is explicitly stated in this section. this chapter utilizes the definitions for 
cannabis related terms which are defined by SDCL 34-20G- l. 

APPLICANT: a person or entity seeking or renewing a cannabis establishment license. 

CANNABIS (or MARIJUANA): all parts of any plant of the genus cannabis. whether growing or not, in 
its natural and unaltered state, except for drying or curing and crushing or crumbling. The tem1 includes 
an altered state of marijuana absorbed into the human body. The tem1 does 1101 include fiber produced 
from the mature stalks of such plant. or oil or cake made from the seeds of such plant. The term does not 
include the plant Cannabis sativa L. and any part of that plant. including the seeds thereof and all 
derivatives, extracts, cannabinoids. isomers, acids, salts. and salts of isomers. whether growing or not, 
with a delta-9 tetrahydrocannabinol concentration of not more than three-tenths of one percent on a dry 
weight basis. 

CANNABIS CULTIVATION FACILITY: a licensed entity that acquires. possesses. cultivates. delivers, 
transfers, transpons. supplies. or sells cannabis and related supplies to a cannabis establishment. 

CANNABIS DISPENSARY: a licensed entity that acquires, possesses. stores. delivers, transfers. 
transports, sells. supplies, or dispenses cannabis. cannabis products, paraphernalia, or related supplies and 
educational materials. 

CANNABIS PRODUCT MANUFACTURING FACILITY: a licensed entity that acquires, possesses. 
manufactures. delivers. transfers. transpons. supplies. or sells cannabis products to a cannabis dispensary. 
CANNABIS TESTING FACILITY: a licensed entity authorized to analyze the safety and potency of 
cannabis. 
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CANNABIS ESTABLISHMENT: u cannabis cultivation facility. a cannabis testing facility. a cannabis 
product manufacturing facility, or a cannabis dispensary. 

CANNABIS ESTABLISHMENT LICENSE or LICENSE: a license issued pursuant to this chapter for 
the purpose of operating a type of cannabis establishment. 

CITY: the City of Sturgis, South Dakota. 

CITY COUNCIL: the City council of the City of Sturgis, South Dakota. 

FINANCE OFFICER: the finance officer of the City of Sturgis. South Dakota. 

LICENSEE: a person. people. or entity in possession or a cannabis establishment license issued pursuant 
to this chapter. 

MAYOR: the mayor of the City of Sturgis, South Dakota. 

MENTAL HEALTH FACILITY: an entity engaged in diugnosing. treating. caring for, or counseling 
people requiring mental health services. including substance abuse disorders. but which docs not regularly 
provide other types of personal health services. 

RETAIL AREA: the area of a cannabis establishment where u customer can view and/or purchase 
cannabis or cannabis products. 

SECURED AREA: all parts of a cannabis dispensary except an unsecured wailing room where people 
may gather before entering the vcritication lobby or alter leaving the secured exit. 

SECURED EXIT: the controlled location of a cannabis dispensal)' located between the retail area of a 
cannabis dispensary and the non-secured area or exterior with u secured door at both its entrance and exit 
which allows eligible persons to exit the retail area. 

STATE: the state of South Dakota. 

VERIFICATION LOBBY: the controlled 1<,cation of a cannabis dispensary located between the non
secured area or exterior ofa cannabis dispensary and the retail noor with a secured door at both its 
entrance and exit which allows eligible persons to enter the retail area. 

39-1-3: Cannabis Establishment License Required 

A. Classes of License: Each cmmabis establishments shall have its own class or license. The four 
license classes are Cannabis Cultivation License. Cannabis Dispensary License. Cnnnabis Product 
Manufacturing License. and Cannabis Testing License. 

8. License Required: h shall be unlawful for any person or entity to create or operate a cannabis 
establishment in the City without first having obtained a license from the City and a registration 
certificate from the State for each cannabis establishment to be operated in connection with such 
business. Such license and certification shall he always kept current. and the failure to maintain a 
current license and certification shall constitute a violation of this section. 

C. Multiple Licenses: A person or entity who imends to conduct activities which would meet the 
definition or multiple cannabis establishments must. prior to operating such cannabis establishments, 
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obtain a license for each class of cannabis establishment. A person or entity may hold more than one 
class of license except when otherwise prohibited by this chapter. 

D. License Location: Each license shall authorize a single cannabis establishment to operate at a single 
location. Licenses of different classes may overlap except when otherwise prohibited by this chapter. 

E. License Duration: Each license issued is effective from January 1 through December 31. regardless 
of the time of year such license is approved. Each license expires at 11 :59:59 P.M. on December 31 
unless, prior to the expiration. the City Council has approved, or conditionally approved, the renewal 
of such license for the following calendar year. 

39-1-4: Number of Licenses Restricted 

A. The number of cannabis establishment licenses shall be restricted bv license class. For Cannabis 
Dispensary Licenses, the number of licenses is lim itcd to two. Thr ·city may hold both Cannabis 
Dispensary Licenses and operate such dispensaries in nny manner provided by stale law. For all 
other cannabis establishment licenses. the number of licenses is unlimited. The numerical limits for 
each class of cannabis establishment may be altered at any time by resolution of the City Counci I. 

B. In the event the numerical cap is lowered to an amount less than the number of the existing licenses in 
that class. no existing licensee shall be prevented from continuing operation during the license tenn. 
requesting modifications to application information, from renewing such license for consecutive, 
subsequent years, or from transferring such license. on the basis that the numerical limit would 
otherwise prohibit the issuance of a license to a new applicant. However, this exception shall not 
prevent a license from being suspended or revoked, nor shall it prevent a license from not being 
renewed or a transfer approved, based upon grounds other than the numerical limit being exceeded. 

39-1•5: Application Process 

A. Application for License: An applicant must submit a signed application. using the City's online 
po11al. to the Planning and Permilling Otlice using the form established by the City. Such application 
must include: 
1. The legal name of the applicant. 
2. The physical address of the applicant. 
3. The name and date of bir1h of each principal officer and board member of the applicant entity. 
4. Previous experience operating a legal cannabis establishment. if any. 
5. Summary of operciting procedures. including procedures to ensure accurate record keeping, 

adequate security measures, sufficient fire and building code considerations, and compliance with 
all other requirements of this chapter. 

6. Confirmation that none of the principal officers or board members has served ac; a principal 
officer or board member for a medical cannabis establishment that has had governmental license 
or certification revoked in any jurisdiction. 

7. Confirmation that none or the principal officers or board members is under twenty-one years of 
age. 

8. Confirmation that the applicant has conducted a background check into the criminal history of 
each principal officer, board mernbc1·, agent. volunteer, or employee involved in the operation at 
the time of application. 

9. Proof that at least one principal otncer is a resident of this stme. 
10. Payment of the applicable license fee. 
11. A copy of the applicant's sales tax license. 
12. Proof that al I property taxes. business improvement district taxes, and pending assessments 

relating to the cannabis establishment location have been paid. 
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13. Proof of financial responsibilily in the amounts and manner established in this chapter below. 
14. A sworn statement that the application contains no false statements made or omissions of any 

material matter in any application for a license. 
15. The applicant's notarized signature. 
16. An application submitted by the City is entitled to preference. 

B. Action by City Council: 
I. The City Council will consider a completed application at the next available City Council 

meeting following submillal. provided that such application must be submitted al least 15 days in 
advance of a City Council meeting. Applications arc generally processed on a first come, first 
served basis except as further provided by this chapter. 

2. The City Council may approve or deny an application in full or on condition. Such action of the 
City Council must take place within thirty (30) days afler the application·s first presentment to 
the City Council. 

3. If approved, the mayor and finance officer will endorse the application and notify the applicant of 
approval within 3 days of the City Councirs approval. If the Council imposes any conditions. 
such conditions shnll be listed on 1he license at lhe time of issuance. No approved application 
shall become effective. and no license shall be issued until the applicam provides to the linancc 
officer a copy of the applicant's certificate ofreg.istration from the state relating to the cannabis 
establishment for which 1he license was approved. 

4. If denied. the City Council must stale the basis on which the application was denied. which may 
include. but is not limited to: incorrect application information. missing required application 
criteria, insufficient detail in application. nonpayment of any obligation. proposed activity would 
violate City ordinance (including zoning). proposed activity would violate state law or 
regulations. no license available due to maximum number already issued. proposed location not 
zoned properly. proposed location does not comply with an applicable buffer zone. or concerns 
over potential building. liri:. or nuisance code issues. 

C. Special Procedures for Capped Licenses: 
I. For license classes where the Council has established a numerical cap. applications shall be 

accepted by the special procedures provided in this section. 
2. These special procedures shall apply whenever a license becomes available in a capped license 

class. 
3. When such availability occurs. the City shall publish an invitation for applications on the City"s 

website stating the deadline 10 apply. and the location applications may be submitted. No 
application for a capped license class will be accepted prior to publication of the invitation nor 
alter the deadline established in the invitation. 

4. Applications submitted pursuant to an invitation must be submitted in writing and sealed. An 
applicant may not supplement their application after the deadline has passed. 

5. Once the deadline has passed. the finance olliccr shall open the applications and review each 
application for completeness. Complete applications shall be forward to the City Council 
Applications which may arc only substantially complete shall be forwarded to the City Council 
City Council to detem1inc whether such applications contain sufficient information for further 
consideration. 

6. The linance officer shall determine by lottery the order in which the City Council considers the 
applications. however an applicution submitted by the City must be considered before the 
consideration of any other application. 

7. The merits of the applications will then be considered by City Council. The City Council will 
approve or deny applications in the established order but may review all applications before 
deciding on any individual application. The City Council will approve or deny the applications in 
order unlil all applications have been acted on or the numerical cap has been reached. If the 

Ex.13:4 



CITY OF STURGIS TITLE 39 - 5 

numerical cap has been reached and there are still applications which have not been acted on. 
such undecided applications shall be deemed rejected. 

8. If no applications arc received following an invitation for applications. or if the numerical cap is 
not reached pursuant to an invitation for applications. these special rules shall no longer apply and 
applications may be received. processed. and considered on a firs1 come, first served basis 
beginning at open of business the day following the City Council meeting at which the last 
application was acted upon pursuant to the invitation for applications. Such applications must be 
delivered in writing to the finance office no earlier than the time specified above and applications 
received before such time arc deemed rejected. 

9. If the numerical cap is then reached while using the lirst come. firlil served system. and a license 
subsequently lapses making a license available. these special procedures shall apply to issuing the 
license. 

D. Renewal Process: 
I. A person or entity operating pursuant to a license must apply for renewal of such license at least 

45 days but not more than 90 days prior to the expiration of such license using 1he fom1 provided 
by the City finance oflice. Such application must include payment of the renewal application foe. 

2. The City Council will consider renewal applications using the same factors and timelines 
applicable to new applications. In addition, the City Council may consider in approving. denying, 
or conditionally approving a renewal applica1ion, any changed information from prior 
applications, concerns over actual operations or violations. nonpayment of obligations. or any on 
other information reasonably related to the continued operation of the cannabis establishment. 

3. Preference may be gran1ed to existing license holders based on a dispensary's community 
involvement, facility upkeep and investment, days and hours of operation, history of interactions 
with law enforcement. 

4. The renewal application must specify if any infonnation has changed from its prior application. 
5. The renewal application must be accompanied by all payments rclaling to the renewal application 

as well as a copy of the licensee's stale certification. 
6. The renewal application must re-confirm or prove all the requirements applicable 10 new 

applications remain met. 
7. An applicant is not entitled to renewal of their license and the license will only be renewed by 

City Council atler consideration of the facts and circumstances pe11aining to each individual 
license. An applicant does not have a protected property interest in a license issued by the 
City pursuant to this chapter. 

39-1-6: Transfer or Modification or License 

A. No license shall be transferred or modified except with the approval of the City Council. 

B. Prior to any transfer of a license from a licensee to an unaffiliated person. people, or entity, the 
licensee and the proposed trnnsferce must complete a transfer application. Such transfer application 
must include all information required for a new application as to the proposed transferee and pay a 
transfer application foe. The City Council shall then approve, deny, or conditionally approve the 
proposed transfer using the same factors and timetables as apply to renewal applications. A 
transferred license is subject to all provisions and timelines applicable 10 a new or renewed license. 

C. Prior to any modification of ownership or management of a licensed cannabis establishment. the 
licensee must provide 30 days' notice to the finance officer in writing ol'thc proposed changes. 

D. Prior to any modification of location or layout of a licensed cannabis establishment, the licensee must 
provide 30 days' notice to the finance officer in writing of the proposed changes. 
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E. In relation to a change in ownership. management. locution, or layout. the mayor may approve minor 
changes administratively and charge an administrative modification Ice. However, if the mayor 
detennines the proposed changes are not minor and substantially alter the operation of the cannabis 
establishment as previously approved. the mayor shall direct the nrnttcr to be placed on the agenda of 
the next available City Council meeting. The City Council shall then approve. deny. or conditionally 
approve the proposed changes using the same factors and timetables as apply to renewal applications. 
For changes referred to the City Council, applicant shall also pay a full modification fee. 

F. Transfers or modifications of a license shall not extend the term of any license so modified or 
transfon-ed. 

G. Transfers. modifications, and renewals occurring simultaneously for lhc same license require separate 
applications and payment of separale fees. However. the City council may waive one or more. but 
not all, of the fees and consider the matters as a joint application. 

39-1-7: License to Remnin Active 

Every license issued pursuant to this chapter must remain in continuous. active use. A license that is not 
being actively used for a period of more than 14 consecutive days or for 28 cumulative days per year may 
be deemed inactive by the City finance officer. Active use includes times where the licensee is open and 
available to conduct business, but such business cannot occur due to factors outside of the control of the 
licensee. 

39-1-8: Fees Established 

Fees relating to cannabis establishment licenses are established as provided by this section. The fees 
apply to each class of cannabis establishment license unless expressly stated otherwise. All amounts set 
for fees in this section may be modi lied at any time by resolution of the City Council. The types and 
amounts of fees are a.,; follows: 

New cannabis establishment application fee - $7.500.00 
Renewal cannabis establishment application Ice - $7.500.00 
Transfer cannabis establishment application fee - $7.500.00 
Administrative modification fee - $50.00 
Full modification fee - $500.00. 

39-1-9: General Obligations of Licensee 

A. The following obligations shall apply 10 each licensee and cannabis establishment: 
I. Each licensee must keep any information stated in an approved ,1pplication current and up to date. 
2. Each licensee must maintain any eligibility criteria or certifications required by this chapter for an 

application. 
3. All cannabis establishments must conduct all business activities within an enclosed structure 

except such loading and unloading which is incidental 10 such indoor activities. 
4. No cannabis or related paraphernalia may be displayed or kept in a business so as to be visible 

from outside the cannabis establishment. 
5. No cannabis establishment may emit any gas, vapors, odors. smoke. dust, heat, or glare that is 

noticeable at or beyond the property line of the cannabis establishment. Sufficient measures and 
means of preventing the escape of such substances from a cannabis establishment must be 
provided at all times. Ir any gas. vapors. odors. smoke. dust. heat. or glare or other substances exit 
a cannabis establishment. the owner of the premises and the licensee are jointly and severally 
liable for such conditions and arc responsible for immediate. full clean-up and correction of such 
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condition. The licensee must properly dispose of all such materials. items, and other substances in 
a safe. sanitary, and secure manner and in accordance with all applicable federal. state, and local 
laws and regulations. 

6. Each licensee must retain all books and records necessary to show fully the business transactions 
of the licensee for a period of the current tax year and the llm~e immediately prior tax years. Such 
records shall be maintained in a manner which, if released to the City, would not contain 
information protected by state law. Such records must be provided to the City upon request. 

7. No cannabis establishment may employ any person who is not at least 21 years of age. 
8. Each licensee must provide adequate security to prevent criminal activity on cannabis 

establishment premises, including parking areas. 
9. A licensee must pay all delinquenl court judgmen1s arising out of their dispensary and dispensary 

operations. 
I 0. A licensee must not permit the general public to access any pan of a cannabis establishment 

except where such access is pcnnillcd by law. A licensee must pul in place reasonable security 
measures to prevent such access. 

11. A licensee must operate as provided in the application, comply with any conditions anached to 
their license, and comply with all state and local laws. 

12. A person or entity may not take any actions for which a license is required without holding both a 
license issued under this chapter and a corresponding state license. 

B. Additional Requirements for Cannabis Dispensaries 
I. No cannabis dispensary may share any physical location with any other type of business or land 

use type. A cannabis dispensary may only sell cannabis, cannabis products, and paraphernalia 
aiding in the consumption of these items and may not sell any other item or service. 

2. Entry to a cannabis dispensary must be restricted. Each cannabis dispensary must have a 
verification lobby and secured exit. The verification lobby and the secured exit must be separate 
from each other. 

3. When granting access to non-employees. the licensee shall unlock the enlry door to the 
verification lobby. allow the person or people to enter the verification lobby. and then verify 1hat 
each person in the verification lobby is legally pem1itted to access and purchase cannabis or 
cannabis products. If any person is found to be ineligible, that person must leave the verification 
lobby before the verification lobby exit door is opened into the retail area. Once all individuals in 
the verification lobby have been confirmed to be eligible to enter the retail area, the entry door to 
the verification area must be closed and locked. Then the door of the verification lobby into the 
retail area may be unlocked and the individuals may enter the retail area. The exit door of the 
verification lobby must locked after all individuals leave and before allowing other individuals 
into the verification lobby. At all times the exit door of the verification lobby is unlocked the 
entry door to the verification area musl be closed and locked. 

4. Individuals must leave the retail area through a secured exit. The entry door to the secured exit 
must remain locked until needed for use. The licensee shall then unlock the entry door to the 
secured area to allow individuals to enter the secured exit from the rc1ail area, ensure that the 
entry door is closed and locked. and then unlock the exi1 door of the secured exi1. Once all 
individuals have left the secured exit. the exit door to the secured exit must be closed and locked. 

5. A licensee must not permit a non-employee to access any secured area of a cannabis dispensary 
other than the vcri fication lobby. rctai I area. and secured exit. 

6. A cannabis dispensary may be open to the public only between the hours of 8:00 a.m. and 8:00 
p.m. daily. 

7. A cannabis dispensary must not maintain any quantity of cannabis in excess of the amount 
permitted by State law. 

8. All sales of cannabis must be made in person. directly to the purchaser, within the retail area of 
the cannabis dispensary. No sales may be made via telephone. internet. or other means of remote 
purchase. Deliveries must occur in person to the purchaser at the time of purchase within the 
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retail area of the medical cannabis dispensary. No drive-up windows or other similar delivery 
process may be al lowed. 

9. All cannabis dispensaries licensed under this ordinance must maintain 1hcir medical cannabis 
dispensary and premises within the following minimum rcquircmcn1s: 
a. Every dispensary licensee must inspect their premises from lot line to lot line. all adjacent 

streets. sidewalks and alleys adjoining their premise. and sidewalks and alleys within one 
hundred ( I 00) feet of such premise lot lines and shall remove any liner and debris found there 
on a daily basis 10 prevent the accumulation of litter and debris and the acciden1al or 
uncontrolled release of cannabis or cannabis products. 

h. All solid waste and recyclable materials must be stored in refuse containers made of metal or 
approved plastic and shall be e,1uipped with secure lids or covers. and such covers must 
remain closed to prevent the intrusion of storm water or vermin. 

c. Refuse storage containers must be enclosed on all four sides by screening compatible with the 
principal structure and no1 less than t\\·o feet higher than the refuse container or must be 
otherwise effectively screened from the street and adjacent properties. 

C. Crossover of Other Cannabis Establishments: 
I. A cannabis testing facility may share a physical location with 11:sting. facilities that arc authorized 

10 handle other types of controlled substances. 
2. A cannabis testing facility. cannabis cultivation facility, and a cannabis product manufacturing 

facility may share a l)hysical location and the licensed area for each may overlap each other. 
However. a cannabis testing facility may not share a physic.ii location with other types of 
cannabis establishments if the cannabis testing. facility conducts activities other than cannabis 
testing. 

39-1-10: Fire and Building Regulations 

A. Licensees must comply with all applicable provisions of the City·s lire and building codes. 
B. The building code oflicial is authorized to require and apply standards applicable to any use and 

occupancy classifications to a cannabis establishment regardless of the cannabis establishment's 
classilication when application of such other standard is substantially related to mitigating a unique 
hazard presented by a cannabis establishment. 

C. The fire code official is authorized to require and apply standards applicable to any use and 
occupancy classifications to a cannabis establishment regardless of the cannabis establishment's 
classification when application of such other standard is subs1an1ially related to mitigating a unique 
hazard prcscnled by a cannabis establishment. 

D. All cannabis cultivation facilities. cannabis product manufacturing facilities. and cannabis 
dispensaries must be equipped with a fire sprinkler system throughout the entire licensed area. 

39-1-12: Financial Responsibility 

A. An applicant or licensee must lik with the City finance officer ceniticatcs or policies of insurance 
issued by a responsible insurer in the amounls and for the purposes established below. The applicant 
must list the City as an additional insured on each policy. 

B. The applicant or licensee must maintain a commercial general liability policy. or equivalent. with a 
limit of not less than two million dollars (S:2.000.000.00) for cuch occurrence. If such insurance 
contains a general aggregate limit. it must be no less than double the occurrence limit. 

C. Upon request. the City may demand. and the applicant or licensee must provide proof of any other 
type of insurance required by law. 
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39-1-13: Unauthorized Conduct relating to Cannabis 

A. No person may engage in any of the following conduct: 
I. Undertake any task under the influence of cannabis. when doing so would constitute negligence 

or professional malpractice. 
2. Possessing cannabis or otherwise engage in the medical use or cannabis in any correctional 

facility. 
3. Smoke cannabis on any form of public transportation. in any public place or any place that is 

open to the public. or on the property of any cannabis establishment. 
4. Operate, navigate. or be in actual physical control of any motor vehicle. aircraft. train. or 

motorboat while under the influence of cannabis. 

39-1-14: Signagc and Advertising 

A. Cannabis establishments must apply for a sign permit with the Planning and Permitting Departmenl. 
All such meet the standards established in the City code. 

8. A cannabis es1ablishmen1 may not advertise in a manner that is misleading. deceptive. false. or is 
designed to appeal 10 minors. 

C. The owner or operator of a cannabis dispensary. must post in a conspicuous local ion a legible sign 
containing the following warnings: 
I. A warning that the use of cannabis may impair a person's ability t<l drive a motor vehicle or 

operate machinery. and that it is illegal under state law lo drive a motor vehicle or operate 
machinery when under the influence ofor impaired by cannabis: and 

2. A warning that possession and distribution of cannabis is a violation of federal law: and 
3. A warning that consumption of cannabis on the property of a cannabis establishment is prohibited 

by law: and 
4. A warning 1ha1 the smoking cannabis in public or on any fom1 of public transportation is 

prohibited by law. 

D. Except as 01herwise provided in this section it shall be unlawful 10 advertise any cannabis 
establishment or any cannabis product anywhere within the City where the advertisement is in plain 
view of, or in, a place open lo the general public, including advertising utilizing any of the following 
media: any billboard or other outdoor general advc11ising device as defined by the zoning code; any 
sign mounted on a vehicle; any hand-held or other portable sign; or any handbill. leaflet. or flier 
directly handed lo any person in a public place. lefi upon a motor vehicle. or posted upon any public 
or private property. The prohibition in lhis seclion docs shall not apply to: 
I. Any sign located on the licensed premises of a cannabis establishment which exists solely for the 

purpose of identifying the location of the premises and which otherwise complies with this Code 
and any other applicable City laws and regulations; or 

2. Any advertisement con1ained within a newspaper, magazine. or other periodical of general 
circulation within the City or on the internet. 

E. A cannabis establishment must not distribute or allow the distribution of any cannabis without charge 
within a cannabis establishment or at any other place for purposes of promotion. advertising, or any 
other purpose. 

39-1-15: Suspension and Revocation 

A. A license may be revoked or suspended for. among reasons. the following: 
I. Violation of any provision of this ordinance. 
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2. The license has been deemed inactive. 
3. Nonpayment of any obligation. including utilities. 
4. Failure to maintain proof of financial responsibility. 
5. Inadequate or faulty security measures or surveillance cameras. 
6. Public safety concerns have been identified which may or may not rise to the level ofa violation. 

B. Upon detennination by the mayor that grounds exist for the suspension or revocation of a license. a 
notice of suspension or revocation shall be physically delivered and posted at the licensed location. 
Such notice shall state the grounds for the suspension or revocation. the time and date of a hearing 
with the City Council if the licensee wishes lo contest the suspension or revocation, and whether or 
not the license is temporarily suspended pending the outcome of such hearing. Upon issuance of the 
notice. the mayor shall direct that a hearing be scheduled for the next available City Council meeting 
to consider the suspension or revocation of the license. 

C. In deciding whether a license will be suspended or revoked. the City Council shall consider all facts 
and circumstances relating to the grounds alleged in the notice to warmnt suspension or revocation of 
the license. At the close of the hearing. the City Council may uphold the suspension or revocation or 
reverse the suspension or revocation. If the suspension or revocation is reversed. the City Council 
may impose any additional conditions on the license which arc reasonably calculated to ensure that 
the aggrieved conduct does not reoccur. 

D. In the event a licensee's state certification is suspended or revoked. the liccnsce·s City license shall 
automatically be suspended until such time as the state certification returns to good standing. If such 
slate certification status persists long enough for the City license to be deemed inactive, such 
inactivity may serve as independent grounds for revocation of the City license. 

39-1-16: Liabilit:r and Indcmnilication 

A. By accepting a license issued pursuant to this chapter. the licensee. the liccnsee·s employees and all 
principal officers and board members thereof. waive and release the City. its officers. elected 
officials. employees. attorneys, and agents from any liability for injuries. damages or liabilities of any 
kind that result from any arrest or prosecution of business owners. operators. employees, clients. or 
customers for a violation of stale or federal laws. rules, or regulations. 

8. By accepting a license issued pursuant to this chapter, each licensee agrees to indemnify. defend. and 
hold harmless the City. its officers, elected officials. employees. allorneys, agents, and insurers 
against all liability. claims. and demands on uccount of any injury. loss or damage. including. without 
limitation. claims arising from bodily injury. personal injury. sickness. disease. death. property loss or 
damage, or any other loss of any kind whatsoever arising out of or in any manner connected with the 
operation of the cannabis establishment that is the subject of the license. 

39-1-17: Compliance with other applicable laws. 

A. Except as may be otherwise provided in this ordinance. any law or regulation adopted by the state 
governing the cultivation. production. possession. or distribution of cannabis use shall also apply to 
cannabis establishments licensed by the City. 

B. If the state prohibits the sak or other distribution of medical cannabis through cannabis 
establishments. any license issued hereunder is revoked by operation of law. with no ground for 
appeal or other redress on behalf of the licensee. 
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C. The issuance of any license pursuant to this chapter does not create an exception, defense. or 
immunity for any person or entity in regard to any potential criminal liabilily the person or entity may 
have under federal law for the cultivation. possession, sale, distribution. or use of cannabis. 

39-1-18: Enforcement. Penalty. and Nuisance 

A. Any person or entity violating a provision of this chapter shall be subject to the general penally 
provisions of Title 12 of the Sturgis City Code. 

8. No person, while acting as an agent of a licensee. shall take any action. or fail to take any action, that 
would cause a licensee to violate the provisions of this chapter. Such person causing a violation shall 
be subject to the general penalty provisions of Title 12 of the Sturgis City Code. 

C. In addition to any other remedy, the City allorney may apply to a court of competent jurisdiction for 
an injunction to prohibit the continuation of any violation of this chapter. Continued violations of this 
chapter arc deemed to be a public nuisance. Such application for relief may include seeking a 
temporary restraining order, temporary injunction. and pennancnt injunction. 

D. In the event of a violation, suspension, or revocation where 1hc licensee may no longer legally possess 
cannabis. cannabis products. or other restricted items. the licensee shall he responsible to pay the 
costs incurred by the City for securing, storing, safeguarding. transferring. or disposing of any 
cannabis, cannabis products, or other restricted items. 

39-1-19: Sever-ability 

If any section. sentence, clause, or phrase of this chapter is held 10 he invalid. unenforceable, or 
unconstitutional by a decision of any authority or court of competent jurisdiction. such decision shall not 
affect the validity of the remaining portions of this code and the remainder shall remain in full force and 
effect. 

Section 4. 

The City Finance Officer shall cause notice of adoption of this ordinance to be published in the oflicial 
newspaper and twenty (20) days after the completed publication. unless the referendum is invoked, this 
ordinance shall become effective. 

(Title 39 revised wilh Onlinance 2021-06, elTcclive J0/18/2021) 

ORDINANCE 2021-02 
MEDICAL CANNABIS 

A TEMPORARY ORDINANCE REGARDING THE ISSUANCE OF LOCAL MEDICAL 
CANNABIS ESTABLISHMENT PERMITS AND/OR LICENSES. 

WHEREAS. a local government may enact an ordinance not in conllict with SDCL Chapter 34-20G. 
governing the time, place, manner. and number of medical cannabis cslablishrnents in the locality. A local 
government may establish civil penalties for violation of an ordinance governing the time, place, and 
manner of a medical cannabis establishment that may operate in the locality. A local govennnent may 
require a medical cannabis establishment to obtain a local license. zoning permit. or registration to 
operate. and may charge a reasonable fee for the local license. zoning, pcnnit. or registration. 
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WHEREAS. the Municipality or Sturgis. SD (""Municipality"'). makes a preliminary finding that the 
Municipality·s current regulations and controls may not adequately address the unique needs and impacts 
of medical cannabis establishments as defined in SDCL 34-20G- l: 

WHEREAS. medical cannabis slate laws under SDCL J4-20G arc clTcctivc July I. 2021. The South 
Dakota Department of Health shall promulgate rules pursuant to chapter 1-26 not laler than October 29, 
2021. as defined by SDCL 34-:!0G-72. During the lime between July I. ::W21 and potentially as late as 
October 29. 2021, local units or government will not yet know standards for medical cannabis and will 
not be able to adequately assess the local zoning and licensing requirements necessary to approve local 
permits and to better ensure applicants have a more predictable permitting process and avoid stranded 
investments. 

WHEREAS. the Municipality makes a preliminary finding that the Municipality needs further study of 
the relationship of medical cannabis establishments to the City of Sturgis Comprehensive Plan and 
Zoning Ordinance. The public interest requires that the Municipality study. analyze. and evaluate the 
impacts of medical cannabis establishments and to fully explore the impacts of any proposed regulations 
regarding medical cannabis establishments. 

WHEREAS. the Municipality makes a preliminary finding that it would be inappropriate for the 
Municipality to issue a local permit or license 10 a medical cannabis establishment prior to the South 
Dakota Department of Hcalth"s promulgation of regulations governing the same; 

WHEREAS. the Municipality hereby exercises ils authority under SDCL 11-4-3.1 and/or SDCL 9-19-13. 
to establish a temporary ordinance regarding the issuance of any local pcnnits/licenses for medical 
cannabis establishments within the Municipality: 

WHEREAS. a temporary ordinance will ensure that more comprehensive zoning ordinance and building 
pennit changes. licensing pcnnits. and any proposed amendments to the Municipality·s Comprehensive 
Plan can be completely examined with adequate public input from citizens. business interests. and 
medical cannabis industry representatives: 

WHEREAS. the Municipality finds that a temporary ordinance is reasonable IO preserve the status quo 
and prevent significant investment pending the outcome of the above study and any proposed regulations 
emanating there from; 

WHEREAS. the Municipality finds that the following ordinance is necessary to protect and immediately 
preserve the public health, sa fety. welfare. peace and suppo11 of the municipal government and its existing 
public institutions: 

NOW. THEREFORE. BE IT ORDAINED BY THE CITY. OF STURGIS. SD: 

Sec/ion I. Tempora1·y Ordinance - .·lpplic:ationjiJr local Pennit/Liceme 

A medical cannabis establishment desiring to operate in the Municipality shall be required to apply for a 
permit and/or license from the Municipality. Applications for a local permit and/or license to operate a 
medical cannabis establishment, as defined by SDCL 34-20G- l. shall not be accepted until the South 
Dakota Department of Health has promulgated regulations as required by SDCL 34-20G-72. Any 
application received prior 10 such regulations being promulgated shall he denied. 

Sec/ion 2. Prohibited Puhlic u~.: 
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Jt shall be a violation of this ordinance for any person to smoke Marijuana, as such activity is defined in 
state statute, within any area or on any property owned by the City of Stur<Jis, or public right of way, or 
other property generally open to or used by members of the general public. 

Section 3. Immediate Effect. 

This ordinance is necessary to protect and immediately preserve the public health, safety, welfare, peace, 
and support of the municipal government and its existing public institutions pursuant to SDCL 11-4-3.1 
and SDCL 9-19-13. 

Adopted this 21" day of June 2021. 

Effective: Immediately 
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PROCEEDINGS OF 1llE STURGIS CITY COUNCIL 

The Common Council oflhe City of Sturgis met in regular session s1arting at 6:00 p.m. on 
Monday, December 20, 202 I, at !he Sturgis City Hall Council Meeting Room. Present: Mayor 
Mark Carstensen, Aldctpersons J11Son Anderson, Mike Bachand, Kevin Forrester (joined at 8:30 
pm by phone) Aaron Jordan, David Martinson, Dean Sigman and Bcka Zcrbst. Also present: City 
Manager Daniel Ainslie and City Attorney Mark Marshall. Absent: Angela Wilkerson. 

Motion by Martinson, second by Bachand and carried with all members present unanimously 
voting yes to approve the agenda with tl1e change of canoabis applications first then the Lakeside 
Park rcpon second. 

Motion by Bachand, second by Zcrbst and carried with all members pn:scnt un1111imously voting 
yes to go into executive session for three legal cases, three contracts and two personnel at 6:0 I 
pm. 

Motion by Sigman, second by Jordan to return to regular session at 6:23 pm. 

Motion by Zerbst, second by Martinson and carried wilh all members present unanimously voting 
yes to approve the agreement with Kenny Price for use of the Samson building year around. 

Mayor Mark Carstensen led cvcryonl! in the Pledge of Allegiance. 

Informational Rcpons: 
• Planning Commission meeting minutes 

Announcements: 
• For lhe next two weeks the Thursday garbage will be picked up on Wednesday and the 

Friday garbage will be picked up lhc following Monday. 
• Christmas irccs drop off is on &II Park Road and Exit 32. 
• At lhe City Christmas party. the employees raised $632 for lho S1urgis Optimist Club. 

COUNCILOR'S UPDATE: Aaron Jordon 
• Discussed his experience being on the CoWJcil. He has had opportunities to have 

conversations with lhc citiz.ens, which is has been a good ,npcricncc. 
• He commented that the City SlalThas a gmit team dynamic in cai:h dcpanmcnt and how 

much be was impressed with lhe miployees and what they get done for the City. 
• He also commented about his fellow Councilors and the good things that they do for thi: 

City of Sturgis. 
• He wants IO sec more unity within the City. 
• The new information system for the agenda/minutes will bring more lrllllSparenc:y to 1he 

citi=ns. He would also like to look at the committees and m:ike them better. 
• The number one priority for Councilor Jordan is raising your family in this town and 

what ii takes to do thut correctly. 

City Manager Ainslie reported: 
I. The sales lox update for General Sales Tax and Capital Improvement Tax for October 

collected in November was up 14.2% month over month and year over yClll' l 3.S%. 
The Gross Reeeipts Tax (triple B) was up 32% month over month and year ovu year 
up27.2%. 

2. City Manager Ainslie introduced the 2021 Employee and Volun1eer of the year: 
Corina Tibbetts end Travis Parker, respectively. 

3. Payroll wage changes: within budget 
a. Animal Shelter - Malloiy Lyons - volunteer 

Motion by Anderson, second by Zcrbsl and carried wilh all members present unanimously voting 
yes to approve the following items on the consent c.alendar. 

1. Conaidcralion to opprovc minuics from regular Council meeting on December 6, 2021. 
2. Consideration to approve 2021 Utility Depa.nmcnt write -oITs. 
J. Consideration to approve write.off of the 2020 checks. 
4. Consideralion to approve Resolution 2021-S3 - a plat for the City of Sturgis - Plot of 

Vacation of Right or Way for an Existing 66' ROW. 

RESOLUTION 2021-53 
RESOLUTION APPROVING PLAT 

WHEREAS. the statutes of the: Stale of Soulh Dakola require that plats of property 
within the jurisdiction of the City of Sturgis be submitted to the governing body for approval 
before the same arc recorded in the Office of the Register of Deeds; and 
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WHEREAS, the City of Sturgis Planning and Zoning have: presented 10 the Common 
Council of the City of Sturgis a plat of the following described real property for City of Slllrgis: 

PL\ T OF VACATION OF RIGHT OF \VAY 
AN EXISTING 66. RIGlIT OF WAY 

LOCATED IN THE NWl/4 SWl/4 AND THE NEl/4 SWl/4 OF SECTIONS, T5N. RSE, 
B.H.M. 

STURGIS, MEADE COUNTY, SOUTH DAKOTA 

WHEREAS, said plat meets the requirements of the statutes. 

WHEREAS, that the municipality approves the plat, and that the written cenificntion of 
the City's approval will be aff"ixed 10 the: plat, by the: Mayor. 

BE IT RESOLVED by the Common Council ufthe City of Sturgis, South Dakota, !hill 
the within and foregoing plat is hereby npprovcd as provided hm:in. 

Dated this 2~ day of December 2021. 

Published: 12-28-2021 
Effective: 01-18-2022 

5. Consideration 10 approve Resolution 2021-S4 • a plat for Dan and Trisha Roe - Hurley 
Subdivision. 

RESOLUTION 2021-54 
RESOLlTTION APPROVING PLAT 

WHEREAS, the statutes of the Stale of South Dakota require that plats of property 
within the jurisdiction of the City of Sturgis be submitted to the governing body for approval 
before the same arc recorded in the Office of the Register of Deeds; and 

WHEREAS, the City of Sturgis Planning and Zoning have prescn1ed to the Common 
Council of the City of Sturgis a plat of the following described real propcny for Dan and Trisha 
Roe: 

Plot of 
Lot SH I •ROE Revised and Lot SA Revised of Hurley Subdivision 

Fonnc:rly a portion of Lot SA and SH I - ROE of Hurley Subdivision. 
All Located in the NW¼ of the NE¼ of the NW¼ of Section 16, 

Township 5 North, Range 5 East, Blnek llills Meridian, City of Sturgis, 
Meade County, South Dakota. 

WHEREAS, said plat meets lhe requirements of the snatutes. 

WHEREAS, that the municipality approves the plat, and that the written certification of 
the City's approval will be affixed 10 the plat, by the Mayor. 

BE IT RESOLVED by the Common Council of the City of Sturgis, South Dakota, that 
the within and foregoillg plat is hereby approved as provided herein. 

Dated this 2ot1o day of December 2021. 

Published: 12-28-202 l 
Effective: 01-18-2021 

6. Consideration 10 approve Resolution 2021-55 • o plat for Russ Ullcrich (Ullerich 
Brother's Trust) Lot I and 2 of Harvest Springs Estates. 

RESOLlTTION 1021-55 
RESOLUTION APPROVING PLAT 

WHEREAS, the statutes of lhe State of South Dakota .require thlll plats of property 
within the jurisdiction of the City of Sturgis be submitted to !he goveming body for approval 
before the same arc n.-cordcd in the Office of the Register of Deeds; and 

WHEREAS, the City of Sturgis Planning and Zoning have pn:sentcd to the Common 
Council of the City of Sturgis a plat of the following described real property for Ullcrich 
Brother·s Trust, Managing Member Russ Ullcrich: 
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Plat of Lot I and 2 of Harvest Springs Estates 
Formerly Lots SH, SJ, SK, SL and SM of Lot 5 of the NWl/4SEl/4 of Section 9. 

Loca~ in the NWJ/4SEl/4 ofSeelion 9, Township S North, Range S wt, Black Hills Meridian, 
City of Sturgis, Meade Count)', South Dakota. 

WHEREAS, said plat meets the requimncnts of the sllllutcs. 

WHEREAS, that the municipality opproves the plat, and thot the written ccnilication of 
the City's approval will be affixed to the plot, by the Mayor. 

BE IT RESOLVED by the Common Council of the City of Sturgis, South Dakota. that 
the within and foregoing plat is hereby approved as provided herein. 

Dated this 20111 day ofDecembl.or 2021. 

Published: 12-28-2021 
Effective: 01-18-2021 

7. Considcmtion to approve Resolution 2021-56 • Plat for William Phillip, Shanon Vasknctt 
and Kyle Treloar - U1ilily Lot I in Harvest Meadows F.statcs. 

RESOLUTION 2011-56 
RESOLUTION APPROVING PLAT 

WHEREAS, the statutes of the State of South Dakota require that plats of property 
within the jurisdiction oflhe City of Sturgis be submitted to the governing body for approval 
before the same arc reconlcd in the Office oflhe Register of Deeds; and 

WHEREAS, the City of Sturgis Planning and Zoning hove presented to 1he Common 
Council of the City of Sturgis a plat of the following described real property for William E. 
Phillips, Shanon Vasknetz, and Kyle Tn:loar. 

UTILITY LOT I 
IN HARVEST MEADOWS ESTATES 

LOCATED IN THE SE¼ NW¼, SECTIONS, TSN, RSE, B.H.M. 
STURGIS, MEADE COUNTY, SOUTit DAKOTA 

WHEREAS, said plat meets the requirements of the slatulc~. 

WHEREAS, that the municipnlity approves the plat, and that the written certilicalion of 
the Cil)''s approval will be affixed 10 the plat, by lhc Mayor. 

BE IT RESOLVED by the Common Council of lhc City of Sturgis, South Dakoln, that 
the within and foregoing plat is hereby approved as provided herein. 

Dated this 20dl day of December 2021. 

Published: 12-211-2021 
Effcc:tivc: 01-18-2021 

Motion by Zerbst, second by Sigman and carried with all members present unanimously voting 
yes to approve lhe following claims: 
WAGES-Ambulance $35,208.56; Attorney $8271.1 S; Auditorium $203.07; Buildings 
S 1229.20; Cemetery S2364.30; City Manager S 10,035.61; Community Ccnicr $12,762.40; 
Downtown Bid $279.08; Finance: Office: $4610.19; Fire Department $179.83; Fleet S7S9S.77; 
Hmnan Rcsoun:c $6260.51; Library $1 l,6S0.33; Liquor$8107.12; Mayor and Council $4046.71; 
Parks $11,031.09; Planning & Pcnnitting $7643.48; Police SS3,89S.99; Rally $10,348.39; 
Rccre4tion $4267.42; Sanitary Service Sl7,4SO.Jl; StrcttsS13,0J0.48; Was1cwater $12,746.23; 
WaterS19,S86.07; Federal Withholding $24,561.65; FICA $18,712.04. 
GENERAL - Baker & Taylor, $382.63, sup; Black Hills Chemical, $3962.115, sup; Black Hills 
Energy, $13601.02, util; Nathan Borg, $126.43, sup; Randy Brennick, S 132.72, util benefit; 
Bricks R Us, $310.20, resale; CBH, $18267.32, sup; Ccngage Leaming, $74.22, sup; Epic 
Outdoor Advenising. $1200.00, rent; Equipment Blades, $7244.45, sup; Ken Grosc:h, $132.72, 
util benefit; Jim's Aulo Salvage, S2500.00, rep; KC's Auto Repair, S4S3S.66, rep; Adam 
Lalicker, $132.72, util benefit; Lynn's Oakotaman, S60.88, sup; MasterCard, $81247.44, sup; 
Meade County Shcrifrs Office, $S7.00, prof fee; MDU, $8061.11, util; MolionsoR, S4S0.00, prof 
fee; Alora Murray, $132.72, util benefit; Joel Qniz, $132.72, util benefit; Park Avenue Cat Wash, 
S49.00, sup; Travis Parker, $132.72, ulil benefit; Powcrplan, SI 1.20, rep; Purchase Power, 
SS00.00, sup; Rushmore om~ Supply. $199.SI, sup; SD Police Chiefs Assn, SI 10.00, other; 
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Short Construction, $6318.30, sup; Sturgis Strikers, $850.00, other; Sturgis Volunteer Fire Dept, 
S843.70, travel; Tom'$ rs. S608.00. sup; U Drive Technology, $337.26, util. 
SPECIAL SALES TAX - Black Hills Energy, S67 .40, util; MasterCard, $4 73.42, util; MDU, 
$76.95.util. 
CAPITAL IMPRO\'EMENTS - Helms & Associates, SI 18S9.6 l; Interstate Engineering, 
SI 2850.50; MAC Construction, S 131382.04; MusterCard, S 158411.63. 
BUSINESS IMPROVE.i'1ENT DISTRICT - Lynn Birk., SI 0.00, dOV1nto"11.n market; R05e 
Byars, SSJS.00, downtown market; Corrine Chapinski, S27 I .OO, downtown market; Mark 
Chaplin, $401 .00, downtown market; City of Sturgis, S134.00, downto"l!.n market; Kyle Cox, 
S4 I 6.00, downtown market; Michelle Crane, $444.00, downtown market; Doreen Creed, 
SS 18.00, downtown market; Amanda Culver, $95.00, downtown market; Tami Deslarlais, 
$S45.00, downtown market; Shawn Fischer. S20.00, downtown market; Amanda Gottlob, $79.00, 
downtown market; Michelle Gr=k, $122.00, downtown market; Kayla Hale, $178.00, 
downtown market Bonnie Jones, $374.00, downtown market; Jessica Kerlin, S49.00, downlOwn 
market; &rb Kosm-, $243.00, downtown markc:t; LyM's Dakotmnart, SS.97, sup; Gwen Martin, 
$96.00, downtown maricet; MasterCard, SS70.71, sup; Rhonda McPherson, 5185.00, dowato~n 
market; Ashley Meiners, $365.00, downtown market; MDU, $304.82, other; Tanya Paradise, 
$62S.OO, downtown market; Lacey Parson, $124.00, downtown market; Kimberly Pctc:iscn, 
$331.00, downtown market; Amy Red Owl, $156.00, downtown market; Rushmore Office 
Supply, $30.00, other, 
Mikclle Schmit, S65S.OO, downtown market; Christina Steele, $460.00, do"nrown market; 
Tammy Stolle, Sl:!t.00, downtown market; Kayla Trujillo. S398.00, dO"l!.ntown mm-ket; Lisa 
Werlinger, S84.00, downtown market; Mikayla Wilson, S246.00, dowmown market. 
HOTAL OCCUPANCY TAX DISTRICT - MasterCard, $349.43. other. 
TIF 1121 HIDDEN ESTA TES -Advanced Engineering & Environmental, $5419.60, cap imp. 
LIQUOR- Arclic Glacier, SI 74.30, resale; Black Hills Chemical, $264.66, sup; Cash-Wo. 
Distnl>uting, St 144.94, resale; Cask & Cork, $991.66, resale; CBH, SI 56.01. resale; Coca Cola. 
$698.00, rc511Je; Dakota ·s Best, $'291.40. resale; DesJarlnis Farms, $216.00, resale; Fisher 
Beverage, S6367.62, resale; Gold Pan Pizza, SSB.44, refund; Johnson Western Wholesale, 
S20517.S4, resale; Lynn's Dakotamart,$101.88, sup: MuterCanl, S7958.93, sup: MDU, 
$183.17, util; Pepsi Cola, S41.00, resale; Quality Brands, S12041.84, resale; Republic, 
$29698.36, resele; Rushmore Office Supply, S400.90, sup; Sawyer Brewing, $253.00, resale; 
Southern Glaz.cr's of SD, S8411.33, resale; Sturgis Coffee, S8.91, refund; The Good Witch Cake 
Shop, Sl80.00, resale; True Brands, $116.28, resale; Voss Distributing, S99.50, resale. 
WATER- Black Hills Energy, $788.60, util; Core & Main, $96.SS, sup; Legendary Electric, 
$1224.49, rep; MasterCard, $308S4.04, sup; MDU, S31 l.74, util; Obcrlc's Radiators & Repairs, 
$125.00, rep; South Dakota 811, SI07.S2, prof foe; Speedy Lube, SSS.69, sup. 
WASTEWATER- Advanced Engineering & Environmental, SJ 1968.15, cap imp; Blake's 
Trailer Sales&. Repair, $12.S0, rep; Qu-l's Trailer Sales, S21.4S, rep; Lynn's Dakotamart, $8.34, 
sup; MasterCard, S4S 15.52, sup; MDU, $56.00, util; Speedy Lube, $48.19, sup; Warnco Lab, 
$2000.00, prof fee. 
SANITATION - Black Hills Energy, SI S.00, util; CBH, SI 863.63, sup; City of Belle Fourche, 
$27346.13, other, Lynn's Dakotamart, SIS.38, sup; MasterCard, S3629.56, sup; Meade County 
Weed & Pest Management, $3162.67, other; Nonl1cm Truck Equipment, $370.SS, rep. 
AMBULANCE - CBH, $1722.63, sup; MasterCard, $21181.29, sup; MDU, SI 56.08, util; Natl 
Assn of EMS Educators, $490.00, travel. 

The Finance Officer, Fay Bueno, presented to lhc council the Cannabis applications that were 
submitted by November 23.:_ A lottery drawing was held to select the winners of the two 
conditional licenses that are available with the following results: 
Motion by Jonfan, second by Zerbst and carried with Carstensen, Anderson, Bachand, Jordan, 
Martinson and Z«bst voling y,:s, Sigman voting no, to award the first conditional license to 
Pulfy's for a cannabis dispensal)' in the City of Sturgis. 

Motion by Maninson. second by 2crbsl and carried with Carstensen, Anderson, Bachand, Jordan, 
Martinson and Zcrbst voting yes. Sigman voting no, to award the second conditional license to 
NH Allemalive cannabis dispensary in lhe City of Sturgis. 

Gene Fennel, Fennel Design, Malt Fridell of Tall Grass Architecture and Ron Romens of 
Commercial Recreation Spei:ialists (by phone) presented to the Council II draft preliminary design 
report for the Lakeside Adventure Parlc The following items arc within this rcpon: Site Analysis; 
Stakeholder meetings summary; Case Studies; Elements of Design, Conceptual design; Opinions 
of Probable Costs; Areas of Concern Facts; Operations and Human Management. There will be 
Mother Special Council meeting on January 10"' to go over the possibilities with the Council and 
the Lakeside Adventure Po.rlc comminec. 

Motion by Zcrbst, second by Bachand 1111d carried with all members present unanimolL~ly voting 
yes to approve the pun:hasc of two (2) patrol cars off of the State bid from Wagner Auto of Picm: 
SD for the Police Dcpanment for 2022 in the amount ofSSS,902. 
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12/lMOll 

Motion by Zerbst. second by Jordan and carried wilh all members prcscm unanimously voting 
yes to approve Resolution 202 I-S2 - Supplemcnlal Appropriation - Contingency Transfer, 
Gran!J, and Insurance. 

RESOLUTION 2021-52 
SUPPLEMENTAL APPROPRIATIONS 

CONTINGENCY, INSURANCE AND GRANT SUPPLEMENTS 
2021 FISCAL BUDGET 

WHEREAS it appears that lhc:n: will be insufficient funds in the 2021 Budget, to cany 
out the indispensable functions of govcmmcnt. It is proposed that the following Supplemenlal 
Contingency Transfer Appropriations and Grants supplements be adopted. This will became 
effective immediately upon passage. 

CONTINGENCY: 
Finance Department: 101-4142-42200- Prof. Fees - $9,000 - extra 11udit work
ambulence grant. TIF #I 2 and Federal audit 
Buildings: 101-4192-42800-Utilities - $8,000 
Fleet Management: 101-4196-41111 - Wages $15,000 
Rally: 101-4199-45200-Men:handisc for n:salc - $15,000 
Airpon: 101-4350,42600-Airpon Fuel• S2o,ooo 
GRANTS: 
Police: 101-4211-4111 -Wages - $53,684. Equipment. $7,876 
Airport: IOl-4350-4111-Wages -$13,000 
INSURANCE: 
Street Lighting- IOl-4Jl6-42SOO- Repairs & Maintenance- Sl4,06i 
Police- 101-4211-42500- Repairs&. Maintcnance-$19,013 

Dated this 2Q'I' day of December 2021. 

Published: I 2•28-2021 
Effective: Immediately upon p;issage 

Amanda Anglin, Dim:tor of SEDC, gave the Council a presentation on the process of how SEDC 
goes about purchasing buildings and helping en!Rprcneurs get a business slarlt;d. The bowling 
alley came up for sale and SEDC has decided to purchase this buildu1g with the help of1he City's 
economic dcvelopmenl loan fund. SEDC is panncring with the City 10 keep this business open 
and help new management keep this business in Clur City. 

Motion by Sigman, second by Jordan and carried with nll members present unanimously voting 
yes lo approve first reading of Ordinance 2021-12-Title 7- Re-districting- Version 6. 

Forrester joins meeting by phone al 8:30 pm. 

Motion by Forrester, second by Jordan and carried with Carstensen, ,\mkrson, Bachand, 
Forrester, Iorclan, Maninson 1111d Sigman vo1ing yes, Zerbst voting no, 10 iable lhc 3-Milc Arca 
Policy agreement with Meade County. 

Any other business: 
• Petitions for change of Govcmmcnl was submitted IO the City Finance Officer on 

December 16th. 
• Councilor Zcrbst thanked everyone for the work on all the Holiday Events in town these 

past weeks. 
• Brenda Vasknca: asked when the Council will ect on the petitions? The Ctiuncil will act 

on lhis when the process in completed. 

Motion by Martinson, second by Bachand and Qlmcd with all members present unanimously 
voting yes to go into ew.ccutivc session for personnel and contracts at 8:50 pm. 

Motion by Manu,son, s«:ond by Anderson to return 10 regular session al 9:40 pm. 

Motion by Sigman, seconded by Jordan and carried with all members present un 
yes to adjourn the meeting at 9:41 pm. 

ATTEST: ~ ~ 
F~~. Finan"6mccr 

Published once at lhe 101al appro,.imate cost ofS20S. I). 



Ch. S.74 Medical Cannabis Establishments I Rapid City Municipal Code Page 1 of 1 

S.74.070 Numerical limits for dispensary licenses. 

A. Dispensary numerical limits. Under the authority granted by SDCL 34-20G·56, the number of medical cannabis 

dispensary licenses shall not exceed 1 for each 5,000 of population of the city. The population shall be determined 

on July 1 of each year by the city's Community Development Department. No medical cannabis establishment 

already licensed by the city may be denied a license renewal solely because of the numerical limitation being met. 

B. No numerical limits for other establishments. The city does not adopt any numerical limits for cannabis 

testing facilities, cultivation facilities, or cannabis product manufacturing facilities. 

C. Special procedures for license issuance upon availability. Dispensary licenses, when they become available, shall 

be issued according to the following policy: 

1. The Finance Office shall publish on the city's website an invitation for applications stating that a medical 

cannabis dispensary license is available and stating the deadline to apply. No applications shall be accepted 

prior to this publication, nor may any application be accepted or modified after the application deadline. 

2. Applications must comply with the provisions in§ 5.74.030 and shall include an application fee of $1 ,500 

or as set by resolution of the Common Council. 

3. After the application deadline has passed, the Finance Director shall open the applications and, following 

the provisions in§ 5.74.040, review the applications and approve or deny each application for a provisional 

license. Those applications granted provisional licenses may submit an application for a registration 

certificate to the South Dakota Department of Health. Those applicants receiving a provisional license from 

the city and a registration certificate from the South Dakota Department of Health may obtain an annual 

medical cannabis establishment license after paying the annual license fee as provided in § 5.74.050. 

These special procedures shall not apply to the initial issuance of licenses upon adoption of this chapter. The 

special procedures shall be utilized only after dispensary licenses equal to the applicable numerical limit have 

been issued and a dispensary license becomes available. 

(Ord. 6505, 2021) 

The Rapid City Municipal Code is current through Ordinance 6618, passed May 20, 2024. 

Disclaimer: The city has the official version of the Rapid City Municipal Code. Users should contact the city for 

ordinances passed subsequent to the ordinance cited above. 

Cjty Website· WWW,rCgQ)L.Q[f, 

Hosted by Code Publishing Company. A Genernl Code cornp.amL, 

Ex. 15:1 



Ch. 5.74 Medical Cannabis Establishments I Rapid City Municipal Code Page 1 of 1 

5.74.110 Active use of dispensary license. 

A. Commencement of operations. A medical cannabis dispensary shall begin operation of the licensed 

establishment for the purposes provided in this chapter no later than 1 year after the city's issuance of the annual 

license. However, for licenses issued in 2021 or 2022, the Finance Director may extend a licensee's timeline to 

commence operations for an additional one year upon good cause shown by the licensee. In the event that a 

medical cannabis dispensary does not timely commence operations pursuant to this section, the license shall be 

deemed forfeited and the business shall not operate. 

B. Continuous operation. A medical cannabis dispensary shall continuously and actively conduct business 

licensed under this chapter. Any medical cannabis dispensary license not actively used for a period of more than 

60 cumulative days per calendar year may be deemed inactive by the city; days where the license is suspended by 

the city shall not be used for purposes of calculating inactivity. The Finance Director may request, and the licensee 

shall provide, sufficient proof of the licensee's continuous operation. If the licensee has not actively used the 

license, the city may revoke the license or may deny a renewal application on the basis of nonuse. 

(Ord. 6553, 2022; Ord. 6505, 2021) 

The Rapid City Municipal Code is current through Ordinance 6618, passed May 20, 2024. 

Disclaimer: The city has the official version of the Rapid City Municipal Code. Users should contact the city for 

ordinances passed subsequent to the ordinance cited above. 

City Website: www.rcgo.ullg 

Hosted by Code Publishing Company, A General Code Company. 

Ex. 15:2 
The Rapid City Municipal Code is current through Ordinance 6618. passed May 20. 2024. 
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PRELIMINARY STATEMENT 

The Department of Health is the Appellant in this 

brief and will be referred to as "Department of Health" 

or simply "Department". Puffy's, LLC is the Appellee 

in this brief and will be referred to as "Puffy'sn. 

The Order Regarding Peremptory Writ of Mandamus, 

dated November 17, 2023, is attached as "Exhibit A" to 

the Appellant's Brief, on file herein. 

JURISDICTIONAL STATEMENT 

The jurisdictional statement as stated in the 

Appellant's Brief is hereby incorporated as if fully 

restated herein. 

LEGAL ISSUES 

I. 

CONSTITUTIONALITY OF ARSD 44:90:03:16 

The circuit court ruled that ARSD 44:90:03:16 is 
constitutional and a proper use of delegated authority 
under the promulgation statute. 

Most relevant cases and statutes: 

Black Bear V. Mid-Cent. Educ. Coop., 2020 S.D. 14 
Cid v. State Dept. of Social Services, 1999 SD 108 
Johnson v. city of Minneapolis, 152 F.3d 859 (8 th cir. 
1998) 
Matter of Z . B., 2008 S.D. 108 
Powers v. Turner County Board of Adjustment, 2022 S . D. 
77 

ARSD 44:90:03:16 
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II. 

THE DEPARTMENT OF HEALTH'S MOTION TO DISMISS OR, IN THE 
ALTERNATIVE, MOTION TO QUASH ALTERNATIVE WRIT OF 
MAND.AMOS SHOULD HAVE BEEN GRANTED. 

See Appellant's Brief 

III. 

THE CIRCUIT COURT SHOULD HAVE ALLOWED AN OPPORTUNITY 
FOR AN EVIDENTIARY HEARING. 

See Appellant's Brief. 

STATEMENT OF THE CASE AND FACTS 

The case history and statement of facts as stated in 

the Appellant's Brief are hereby incorporated as if 

fully restated herein. 

ISSUES 

THE DEPARTMENT OF HEALTH'S MOTION TO DISMISS 
SHOULD HAVE BEEN GRANTED. 

The circuit court denied the Department of Health's 
Motion to Dismiss or, in the alternative, Motion to 
Quash Alternative Writ and simultaneously granted the 
Peremptory Writ of Mandamus. 

STANDARD OF REVIEW 

The standard of review argument as stated in t he 

Appellant's Brief is hereby incorporated as if fully 

restated herein. 

2 



ARGUMENT 

I. 

CONSTITUTIONALITY OF ARSD 44:90:03:16 

A.Waiver of Constitutionality Argument 

The constitutionality of ARSD 44:90:03:16 and whether 

it is a proper promulgation is being challenged, but 

Puffy's did not address this issue in the application 

for alternative writ of mandamus, the brief for the 

November 6, 2023 hearing, or the oral arguments at the 

motion hearing. See, filings in 51CIV23-000937 and 

Motion Hearing transcript for 51CIV23-000937, attached 

as Exhibit 2 to appellee's brief. The brief submitted 

by Puffy's for the circuit court motion hearing 

contained a couple paragraphs arguing that the 

Department did not have authority to implement ARSD 

44:90:03:16, but the constitutionality issue was never 

raised. Nor did the circuit court address it. 

Ordinarily an issue not raised before the trial 
court will not be reviewed at the appellate level. 
The trial court must be given an opportunity to 
correct any claimed error before we will review it 
on appeal . To preserve issues for appellate 
review litigants must make known to trial courts 
the actions they seek to achieve or object to the 
actions of the court, giving their reasons. 
Failing to raise an issue, thereby allowing the 
circuit court an opportunity to correct the 
claimed error, results in waiver of the issue. 
State V. Gard, 2007 SD 117, 115, 742 N.W.2d 257, 
261 (citations omitted). See also Fed. Land Bank 
of Omaha v. Jensen, 415 N.W.2d 155, 159 (S.D.1987) 

3 



("Not having been presented to the trial court for 
ruling, it simply is not preserved for appeal[ . ]") 

In re: M.D.D., 2009 S.D. 94, 111. 

Because the constitutionality issue was not raised 

in the lower court action, Puffy's waived its right to 

address it on appeal . Nonetheless, the substance of 

the constitutionality claim will be addressed to show 

it is without merit. 

B.Equal Protection Analysis 

1) No Standing 

It is a well-understood legal maxim that a party must 

have standing before being allowed to bring a legal 

cause of action. In addressing this issue, this Court, 

in Powers v. Turner County Board of Adjustment, 2022 

S.D. 77, 17, stated: 

"litigant[s] must have standing in order to bring 
a claim in court." Powers I, 2020 S.D. 60, 113, 
951 N.W.2d at 289-90 (quoting Lippold V . Meade 
Cnty. Bd. of Comm'rs, 2018 S.D. 7, 1 18, 906 
N.W.2d 917, 922). And "[a]though standing is 
distinct from subject-matter jurisdiction , a 
circuit court may not exercise its subject - matter 
jurisdiction unless the parties have standing." 
Id. (alteration in original) (quoting Lippold, 
2018 S.D. 7, 1 18, 906 N.W.2d at 922). "Whether a 
party has standing to maintain an action is a 
question of law reviewable by this Court de nova . " 
Pickerel Lake Outlet Ass'n v. Day Cnty . , 2020 S.D. 
72, 1 7, 953 N.W.2d 82, 86 (quoting Howlett v. 
Stellingwerf, 2018 S.D. 19, 111, 908 N.W.2d 775, 
779) . 

Accord, Thom & Miller v. Barnett et al./Election 

Contest as to Amendment A, 2021 S . D. 65. The c ircuit 
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court did not address the issue of standing, but 

because it is a critical threshold issue, it needs to 

be addressed. 

South Dakota courts follow the same principles as 

federal courts regarding standing. "For a court to 

have subject matter jurisdiction over a case, the 

plaintiff must establish standing as an aggrieved 

person." Black Bear v. Mid-Cent. Educ. Coop., 2020 

S.D. 14, ~ 11, citing Cable V. Union Cty. Bd. of Cty. 

Comm'rs, 2009 S.D. 59, ~ 21, 769 N.W.2d 817, 825. 

"Standing to sue is part of the common understanding of 

what it takes to make a justiciable case.,, Id., at 111, 

citing Steel co. v. Citizens for a Better Env't, 523 

U.S. 83, 102, 118 S. Ct. 1003, 1016, 140 L. Ed . 2d 210 

(1998). "To establish standing: 

First, the plaintiff must establish that he 
suffered an injury in fact-'an invasion of a 
legally protected interest which is (a) concrete 
and particularized and (b) actual or imminent, not 
'conjectural' or 'hypothetical." Second, the 
plaintiff must show that there exists a causal 
connection between the plaintiff's injury and the 
conduct of which the plaintiff complains. The 
causal connection is satisfied when the injury is 
'fairly traceable to the challenged action of the 
defendant, and not the result of the independent 
action of some third party not before the court.' 
Finally, the plaintiff must show it is likely, and 
not merely speculative, that the injury will be 
redressed by a favorable decision." 

Id., at 111, citing Cable, 2009 S.D. 59, 1 21, 769 

N.W.2d at 825-26 (internal citations omitted). 

Puffy's has no standing because it has not, nor 

5 



can it, prove the first element - injury. Puffy's 

cannot prove a concrete and particularized injury, 

because there is none. As a matter of fact, applying 

the administrative rule as written actually serves as a 

benefit to Puffy's because it places them first in line 

for a registration certificate that has become 

available. Without the language in this administrative 

rule, Puffy's would be back at square one - competing 

against a multitude of other persons interested in 

obtaining the available registration certificate . 

Through its own admission, Puffy's even said they have 

not suffered any harm here. During the circuit court 

motion hearing in this matter, Puffy's' attorney stated 

on the record that "[w]e don't necessary think that 

we've been harmed - or Puffy's doesn't think it's been 

harmed by the Department, necessarily." See, Motion 

Hearing transcript, pg. 11, ln. 23-25 (Exhibit 2 to 

appellee's brief). 

Because there is no injury, the second and third 

elements, by default, are also not present; Ergo, 

Puffy's does not have standing to bring a claim. Even 

if Puffy's could show standing, the requisite elements 

for an equal protection claim are not present. 

2)Not Similarly Situated 

"To state an equal protection claim, [a plaintiff] 

must have established that he was treated differentl y 

from others similarly situated to him." Johnson v. 

City of Minneapolis, 152 F.3d 859, 862 (8 th Cir. 1998), 
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citing, Klinger v. Dep't of Corrections, 31 F.3d 727, 

731 (8th Cir. 1994). Similarly situated refers to 

one class of persons being alike in all relevant ways 

to another class for purposes of a particular decision 

or issue. www.law.cornell.edu/wex/similarly situated 

Puffy's fails to demonstrate that it was treated 

differently than others similarly situated. Applicants 

that are part of a medical cannabis lottery 

jurisdiction are distinguishable from applicants in a 

medical cannabis non-lottery jurisdiction for the very 

substantial reason that there are other applicants 

waiting their turn for a chance to obtain a 

registration certification in a lottery jurisdiction, 

but there is no such waitlist in a non-lottery 

jurisdiction·. Applicants in a lottery jurisdiction 

must wait for a certificate to become available and for 

their turn on the waitlist to arise, plus no further 

applications can be submitted until all the waitlist 

applicants have had their opportunity. To the contrary, 

applicants in a non-lottery jurisdiction can apply at 

any time for a registration certificate - there is no 

waiting for others to be given first opportunity . 1 

Thus, the two types of applicants are not similarly 

situated. 

In its brief, Puffy's asks why a Rapid City 

establishment should be "treated differently" than a 

Sioux Falls establishment by requiring it to become 

1 ARSD 44 :90:03:16 also addresses scoring systems. The same logic being stated here applies to a scoring 
system, but since this case deals with a lottery system, that is what is addressed in this brief. 
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operational within a year. Puffy's misunderstands. As 

stated in Appellant's Brief, on file herein, some local 

jurisdictions chose to conduct their own lottery for a 

certificate when more applicants applied than there 

were allowable certificates. Sioux Falls was one of 

those jurisdictions that ran its own lottery. 2 In 

addition, local jurisdictions, including the City of 

Sioux Falls, enacted their own set of ordinances for 

medical cannabis establishments. The City of Sioux 

Falls enacted Ordinance 105-21, which passed on 

September 7, 2021. 3 Under the ordinance, a permissible 

medical cannabis establishment must obtain a license 

from the city, a current state registration certificate 

issued by the south Dakota Department of Health, and a 

certificate of occupancy. 4 In section 121.003(e), the 

language states that 

"Any license issued under this chapter must remain 
in continuous, active use. A licensee shall have 
60 days after issuance of the certificate of 
occupancy to begin active use of the license. Any 
license not actively used within those 60 days 
shall be deemed inactive. Once an initial annual 
license is in active use or any annual renewal 
license is issued, any license not actively used 
for a period of more than 60 cumulative days per 
calendar year may be deemed inactive by the city. 
Active use means times where the licensee is open 
and available to conduct business authorized by 
the license. However, days where the license is 
suspended by the city shall not be used for 
purposes of calculating inactivity. The city may 

2 https ://www. da kota news now .com/2021/11/ 18/five-sioux-fa 11s-bus in esses-win-lottery-ma rij ua na
d ispensary-1 ice nses/ 
3 https://codelibrary.amlegal.com/codes/siouxfalls/latest/siouxfalls_sd/0-0-0-76935 
4 City of Sioux Falls, Ord. 105-21, § 121.003 (a)(l) 
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not reissue or renew any medical cannabis 
establishment license issued pursuant to this 
chapter to the same licensee if the license has 
not been actively used by the licensee." (emphasis 
added) 

Therefore, comparatively, the Department's 

administrative rule that is being challenged gives much 

more liberty to establishments than the Sioux Falls 

ordinance does - under the administrative rule, 

establishments get 365 days (366 days during a leap 

year) . This is more than six times (or 600%) what is 

given by the City of Sioux Falls. 

Like its counterpart on the eastern side of the 

state, the City of Rapid City also passed an ordinance 

addressing a timeline for becoming operational and 

staying active in business5 that adopts a one-year 

timeline just like the Department's rule, but then 

imposes a more restrictive approach by requiring the 

establishment to not have more than 60 cumulative days 

5 5.74.110 Active use of dispensary license. A. Commencement of operations. A medical cannabis 

disgensary shall begin operation of the licensed establishment for the purposes provided in this chapter no 
later than 1 year after the city's issuance of the annual license. However, for licenses issued in 2021 or 
2022, the Finance Director may extend a licensee's timeline to commence operations for an additional 
one year upon good cause shown by the licensee. In the event that a medical cannabis dispensary does 

not timely commence operations pursuant to this section. the license shall be deemed forfei ted and the 
business shall not operate. 

B. Continuous operation. A medical cannabis dispensary shall continuously and actively conduct business 
licensed under this chapter. Any medical cannabis dispensary license not active Iv used for a period of more 
than 60 cumulative dO'f.S per calendar year mav be deemed inactive by the city; days where the license is 
suspended by the city shall not be used for purposes of calculating inactivity. The Finance Director may 
request, and the licensee shall provide, sufficient proof of the licensee's continuous operation. If the 
licensee has not actively used the license.,_ the citv may revoke the license or may denv a renewal 
application on the basis of non use. (emphasis added) 

Rapid City Ordinance No. 6505, §5.74.110. 
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of being inactive. 

Hence, in this case, even if the state didn't have 

a rule requiring the establishment to become 

operational within one year, the city of Rapid city 

does. And the Rapid City ordinance goes even further 

in requiring an establishment to not become inactive 

for more than 60 cumulative days. In the event of such 

inactivity, Rapid City can revoke or deny the renewal 

of such license. This, too, is more burdensome than the 

Department's rule. 

As can be seen by these comparative ordinances, 

the rule adopted by the Department is akin to the 

language of the city ordinances, but the Department's 

rule is less burdensome. 

3) Rational Basis 

The rational basis test is a standard of judicial 

review that examines whether a legislature had a 

reasonable and not an arbitrary rationale for enacting 

a particular statute. In the context of equal 

protection, the rational basis test is used to examine 

laws that make a distinction between different groups 

of people. 

This Court has upheld statutes under the rational 

basis test while demonstrating that it is a deferential 

standard of review that presumes the constitutionality 

of the law and recognizes the legislature 1 s broad 

discretion in enacting laws. 

In recognizing the deferential standard, the South 
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Dakota Supreme Court has enunciated the presumption of 

constitutionality. "There is a strong presumption a 

statute is constitutional." Matter of Z.B., 2008 S.D. 

108, 15, quoting, Meinders v. Weber, 2000 SD 2, 128, 

604 NW2d 248, 260 (citing State v. Laible, 1999 SD 58, 

110, 594 NW2d 328, 331 (other citation omitted)). 

"Only when a statute plainly and unmistakably violates 

a constitutional provision will we declare it 

unconstitutional." Id. , quoting Meinders. "When 

deciding the constitutionality of a statute we do not 

determine whether the 'legislative act is unwise, 

unsound, or unnecessary,' but only if it is 

constitutional." Id., citing, State v. Allison, 2000 

SD 21, 15, 607 NW2d 1, 2. In an equal protection 

challenge, "' [t)he burden is on the one attacking the 

legislative arrangement to negative every conceivable 

basis which might support it. 111 Lehnhausen v. Lake 

Shore Auto Parts Co., 410 us 356, 364, 93 set 1001, 

1006, 35 LEd2d 351 (1973) (citations omitted). See 

also, Matter of Certain Territorial Elec. Boundaries, 

Etc., 281 N.W.2d 65, 69 (S.D. 1979)at 69 (the party 

challenging the constitutionality of a statute bears 

the burden of proving beyond a reasonable doubt that 

the statute violates a state or federal constitutional 

provision) . 

For purposes of a rational basis analysis, Cid v. 

State Dept . of Social Services, 1999 SD 108, pronounced 

that "ft]his Court has established a two -prong test for 

analyzing equal protection issues under rational basis 
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scrutiny. The Court must determine: 

(1) [W]hether the [rule] does set up arbitrary 
classifications among various persons subject 
to it. 

(2) [W]hether there is a rational relationship 
between 
the classification and some legitimate 
legislative purpose." 

citing, CRSTTA V. PUC of South Dakota, 1999 SD 60, 146, 

595 NW2d 604, 614 (citing Lyons v. Lederle Lab., 440 

NW2d 769, 771 (SD 1989)). 

ARSD 44:90:03:16 does not set up an arbitrary 

classification. This administrative rule only 

addresses scoring and lottery situations and applies to 

applicants in a state-run scoring or lottery, so there 

are no separate classifications of persons or entities 

in this rule. And all state-run lotteries are treated 

the same, regardless of the location within the state. 

Further, even if there was an imagined classification 

for the sake of argument, it is not arbitrary because 

lottery applicants are substantively distinguishable 

from non-lottery applicants for the reasons noted 'in 

the Department's briefs. "Arbitrary" is defined as 

"[n]ot supported by fair, solid, and substantial cause, 

and without reason given." 6 As explained, there is 

solid rationale for distinguishing between a lottery 

applicant and a non-lottery applicant when it comes to 

operational timelines. 

Because there is no arbitrary classification, 

6 https://thelawdictionary .org/arbitary / 
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under the rational basis analysis, the equal protection 

argument fails and application of the second element 

does not need to be examined. Regardless, an argument 

on the second element will be addressed herein to show 

that neither element of a rational basis analysis is 

met in this case. 

ARSD 44:90:03:16 was promulgated for the purpose 

of addressing the operation of a state-run lottery when 

more applicants apply for a registration certificate 

than a local jurisdiction has allocated as allowed. In 

doing this, the Department of Health addressed the 

protocol to follow once the certificates were awarded, 

and also modified the rule to address the issue of the 

economic slowdown created by the COVID-19 pandemic. If 

the Department would not have put in a one-year 

timeline for the establishments to become operational, 

an establishment could hold onto the certificate 

indefinitely, without any intention of opening a 

medical cannabis business, to the detriment of the 

applicants on the waitlist as well as to the detriment 

of the local economy and the other medical cannabis 

establishments that count on their counterparts to open 

up and engage in business-to-business transactions. 

This would also create the opportunity for an 

establishment enterprise to create a monopoly if they 

were awarded several of the lottery certificates (such 

as was the case in the Rapid City lottery) and to 

barricade competition. 

In the Cid case, supra, the court determined that 
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a rational relationship existed because the agency 

(DSS) had a legitimate interest in implementing the 

nation's immigration policy. The court held that DSS's 

promulgation and implementation of rules furthered the 

State's (DSS's) legitimate interest . Therefore, the 

DSS rule passed rational basis scrutiny, and its 

implementation did not constitute a denial of equal 

protection under the law. 

Likewise, in the instant case, the Department has a 

legitimate interest in implementing the state medical 

cannabis program and creating uniform rules that are 

fair to all the existing and potential estab lishments. 

Because the subject rule is rationally related to this 

legitimate government purpose, the second element of 

the rational basis test is met. 

This Court has recognized the ability of 

administrative agencies to adapt to the curr ent 

environment. " ... we note that as an administrative 

agency the PUC 'is not bound by stare decisis, and 

therefore it can redefine its views to reflect its 

current view of public policy regarding the u t ility 

industry.'" Ehlebracht v. Crowned Ridge Wind, LLC, 2022 

S . D. 46, 129, citing In re W. River Elec. Ass'n, Inc . , 

2004 S.D. 11, 1 25, 675 N.W.2d at 230. See also Yellow 

Robe v. Bd. of Trustees of south Dakota Ret. Sys., 2 003 

S . D. 67, 114, 664 N.W. 2 d 51 7 , 520 ("An agency's view 

o f what is in the public interest may change, either 

with or without a change in circumstances." Fn 12.) 

This aligns with the fact that the Department n eeded to 
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modify the language of ARSD 44:90:03:16 to adapt to the 

economic slowdown created by the COVID-19 pandemic. As 

background to the reasoning behind the language 

modification, the Department was asked by the industry 

to look at the one-year requirement to be operational 

due to supply chain issues as a result of the pandemic. 

There was testimony that businesses had ordered and 

paid for necessary equipment to open their business 

and, due to those supply chain issues, could not open 

their business within that time period. Thus, the need 

to create the additional one-year timeframe to become 

operational. 

C.Proper Promulgation of Authority 

The circuit court held that ARSD 44:90:03:16 falls 

within the scope of delegation in SDCL 34-20G-72, that 

it does not impermissibly expand upon SDCL 34-20G-72, 

and it is not invalid. See, Order Regarding Peremptory 

Writ of Mandamus, pg. 11, on file herein. 

The initial version of ARSD 44:90:03:16 became 

effective on October 5, 2021. Exhibit A, attached 

hereto. This rule was subsequently modified by adding 

language t o allow an additional one-year extension for 

an establishment to become operational, if the 

establishment provided wri t t en do cument ation of timel y 

efforts to become operational . The modi fied version of 

the rule became effective on November 22, 2022. Exhi bit 

B, attached hereto. This modifie d v e rsion was crafted 
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as a compromise with the medical cannabis industry due 

to the economic slowdown that resulted from the COVID-

19 pandemic. 

The constitutionality of the modified version was not 

questioned during the rules review process, even though 

the interim rules review committee has the authority to 

question the constitutionality of a proposed rule that 

comes before it. See, SDCL 1-26-38. Notably, Mr. 

Cwach, the attorney for Puffy's herein, was a voting 

member of the Interim Rules Review Committee ("IRRC") 

when both the initial version of ARSD 44:90:03:16 in 

2021 and the modified version in 2022 were presented 

to, and approved by, the IRRC. As a member of the 

committee, Mr. Cwach ("Cwach") asked several questions 

about medical cannabis rules during the September 13, 

2021 meeting but never questioned the constitutionality 

of any of the rules and, after several of the other 

rules were reverted, voted aye to the motion that the 

review of the remaining rules was complete. If cwach 

felt the administrative rule was unconstitutional, he 

had authority, as a member o f the Inter im Rules Rev iew 

Committee, to motion to suspend the rule and have a 

hearing thereon. 7 Not only did cwach not do that, but 

7 1-26-38. Suspension of provisional rules by interim committee--Hearing on suspension--Filing and 
duration of suspension. The Interim Rules Review Committee may, by an affirmative vote of not less than 
a majority of the members of the committee, suspend provisional rules or rules which have not become 
effective. To suspend a rule, the committee shall: 
(1) Give the agency which promulgated the rule at least two weeks notice of a hearing on the proposed 
suspension; 
(2) Hold a hearing, which may be in conjunction with a regular committee meeting. At the hearing, the 
burden of proof that the rule is necessary and does not violate any constitutional or statutory provision or 
the legislative intent when authority to promulgate the rule was given, is on the agency; 
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when the modified version of the rule was before the 

IRRC, Mr. Cwach was the board member that made the 

motion that the review of the rules proposed by the 

Department of Health was complete. Mr. Cwach also 

voted aye to that motion. See, Exhibits C (pp. 6, 10-

12) and D {pp. 3-5), attached hereto. 

As a rule addressing awarding of registration 

certificates during a lottery scenario, the rule is 

within the parameters of the statute delegating 

promulgation authority to the Department . 

SDCL 34-20G-72 is the general delegation statute. 

Subsection (2) of that statute delegates authority to 

the Department to promulgate rules regarding the 

lottery system. 8 

First, the language setting out the 4 subsets does 

not create an all-inclusive list. The use of the term 

"includes" is illustrative and not exhaustive. 

The South Dakota Supreme Court has "noted that 

(3) File an appropriate resolution of such action with the secretary of state. 
The suspension is effective from the date of such filing. A suspended rule shall remain suspended until 
July first of the year following the year in which it became, or would have become, effective, and may not 
be enforced during that period. 

8"Establishing a system to numerically score competing medical cannabis establishment applicants, in 
cases where more applicants apply than are allowed by the local government, that includes analysis of: 

(a) The preference of the local government; 
(b) In the case of dispensaries, the suitability 
of the proposed location and its accessibility for patients; 
(c) The character, veracity, background, 
qualifications, and relevant experience of principal officers and board members; and 
(d) The business plan proposed by the applicant, 
that in the case of a cultivation facility or dispensary shall include the ability to maintain an 
adequate supply of cannabis, plans t o ensure safety and security of patrons and the community, 
procedures to be used to prevent diversion, and any plan for making cannabis available to low
income registered qualifying patients;" 
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language describing a general subject followed by 

language 'including' specific examples is not intended 

to be an exclusive list." DeHaven V. Hall, 2008 S.D. 

57, 1 50, 753 N.W.2d 429, 444-45, citing, Peterson v. 

Peterson, 2000 SD 58, 610 N.W.2d 69; Hautala v . 

Hautala, 417 N.W.2d 879 (S.D.1988) See also, Crawford 

v. Schulte, 2013 S.D. 28. 

And a book co-authored by a U.S. Supreme Court 

Justice includes a section on semantic canons that 

discusses the presumption of the term "include" as a 

nonexclusive term. An excerpt from that book states: 

15. Presumption of Nonexclusive "Include" 
The verb to include introduces examples, not 
an exhaustive list. 
In normal English usage, if a group "consists 
of II or "comprises" 300 lawyers, it contains 
precisely that number. If it "includes" 300 

lawyers, there may well be thousands of other 
members from all walks of life as well. That 
is, the word include does not ordinarily 
introduce an exhaustive list, while comprise
with an exception that we will. discuss 
shortly-ordinarily does. That is the rule both 
in good English usage1 and in textualist 
decision-making. 2 Some jurisdictions have even 
codified a rule about include. 3 

(footnotes omitted) 

Antonin Scalia & Bryan A. Garner, READING LAW: THE 

INTERPRETATION OF LEGAL TEXTS (20 12}. 

Second, establishing the proper protocol for 

lottery-obtained registration certificates is an 

essential aspect of drafting this rule. ARSD 

44:90:03:16 was drafted with proactive forethought to 
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prevent possible future issues, such as hoarding of a 

registration certificate to limit competition. 

Instituting a one-year timeline is warranted because it 

provides ample time for the applicant to get a business 

up and running, while also respecting the interests of 

all applicants on the waitlist. And the one-time 

extension language that was added to the November 22, 

2022 version was warranted to accommodate the business 

interests of the certificate holders that were 

experiencing an economic slowdown due to the COVID-19 

pandemic, while also still recognizing t he interest s of 

the applicants on the waitlist. 

On page 9 of its brief, Puffy's quotes the text of 

the new language that was added to ARSD 44:90:03:16 in 

November, 2022. However, in quoting the additional 

language, Puffy's made an interesting choice to leave 

out the last sentence of the new language, which 

states: "Establishments must comply with the 

requirements for renewal in §44:90:03:02 regardless of 

the extension." This is an important part of the 

added language and is also crucial information for 

purposes of Puffy's a r gument because it demonstrates 

that the Department was underscoring that establishme nt 

needs to adhere to the requirement f o r an annual 

renewal application. And, importantly, the annual 

renewal application "[m]ust include all components of 

an initial application, except that a detailed 

description of any changes to operating procedures, or 

a certification that no such changes exist, may b e 
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substituted for a complete set of operating 

procedures." ARSD 44: 90: 03: 0.2 (2) (2021) . 

Thus, an applicant that received the initial 

registration certificate must resubmit all components 

of an initial application every year. This 

illuminating rule requires the registration certificate 

holder to resubmit the application information, so it 

follows that an applicant on the waiting list that 

becomes eligible to receive the registration 

certificate in the place of an original certificate 

holder must also resubmit all components of an initial 

application every year. 

When the Department notified Puffy's that it could 

proceed with the process for a lottery dispensary 

certification, it had been over a year from the date of 

the lottery so the Department was well within its 

authority to require all components of an initial 

application from Puffy's. Despite this, the then

acting Program Administrator only required Puffy's to 

update its application by verifying that everything was 

still accurate. As the attorney for Puffy's, Cwach 

acknowledged this in a phone conversation with the 

undersigned attorney and stated that providing a 

certification that the information in the initial 

application was all up-to-date would not be an issue. 

In addition to the required information, an initial 

application also must include the application fee . 

See, ARSD 44: 90: 03: 01 (9) (2021); SDCL 34-20G-55 (1) (a). 

Thus, requiring Puffy's to pay the annual f ee is also 
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commensurate with the Department's duties. All the 

rules apply, so to simply hand over a certificate 

without ensuring compliance with all the administrative 

rules would be an abrogation of the Department's duty. 

Puffy's statement on page 9 of its brief that "the 

Department cannot even conclude if dispensaries that 

presently sell cannabis and cannabis products are 

operational" is, at best, a misstatement of the 

Department's answer to the cited interrogatory. In the 

referenced answer, the Department stated that it had 

not yet inspected the physical locations of either of 

the two dispensaries being asked about, so it could not 

say with certainty whether either one is operational. 

That is wholly different from the charact erization 

given by Puffy's. 

In response to Puffy's claims regarding the local 

license, it is noteworthy that the City of Rapid City 

issues the local licenses once per year - in January -

as each license terminates on December 31 of the year 

of issuance. 9 Furthermore, the City of Rapid City 

issues a provisional license to an applicant and does 

not issue the actual annual license unless and until 

the applicant receives a state-issued certificate10 and 

pays the annual license fee. 11 

9 Rapid City Ordinance No. 6505, §5. 74.050, para. C. The annual license issued under this chapter shall 
take effect when issued and shall terminate on December 31 in the year of issuance. 
10 "A provisional license shall not entitle the establishment to operate within the City unless and until the 
establishment obtains a state registration from the Department and an annual license pursuant to Section 
5.74.050." Rapid City Ordinance No. 6505, §5.74.040 Issuance of Provisional Licenses, para. D. 
11 Rapid City Ordinance No. 6505, §5. 74.050, para. D. Unless otherwise changed by resolution of the 
Common Council, the annual license fee shall be $3,500 for the first year of operation. The fee shall not 
be prorated, and any licensee whose license is for less than 12 months shall pay the total fee amount. 
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As stated in Appellant's Brief, on file herein, 

the context of ARSD 44:90:03:16 is important because it 

is part of a bigger whole to accomplish the goal of 

regulating the medical cannabis industry in South 

Dakota. There are several statutes and rules that an 

establishment must comply with to become eligible to 

receive a registration certificate. All these 

eligibility requirements apply whether it is an initial 

application, a renewal application, or an alternate on 

a lottery waitlist. Circumstances change, and the 

Department is tasked with the responsibility of 

ensuring an establishment complies from the start and 

throughout its tenure of holding a registration 

certificate. This also encompasses the duty to ensure 

an alternate applicant on a lottery waitlist is still 

fully compliant prior to issuing an available 

registration certificate. 

In discussing interpretation and construction of 

statutes, a South Dakota law review article states 

"In addition to the text, interpreters in 
South Dakota should consider the context of a 
statute. 61 As an interpretive tool, "context" 
includes the entire statute, related 
enactments, the historic setting of enactment, 
and the purpose it was intended to 
accomplish. 62 Context is a common interpretive 
tool, with even the most committed textualist 
interpreters evaluating context as a guide to 
textual meaning. 6 3

" 

(footnotes omitted) 

Neil Fulton, South Dakota Legisprudence: A Catalo g and 
Analysis, 68 S.D. L. REV. 334 (2023). Available at: 
https://red.library . usd.edu/ sdlrev/vol68/iss3/6 
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For all these reasons, ARSD 44:90:03:16 is a 

constitutionally valid exercise of promulgated 

authority. 

CONCLUSION 

Puffy's did not preserve its right to bring a 

constitutional argument against ARSD 44:90:03:16. Even 

so, Puffy's cannot meet the standing requirements and 

also fails to prove the requisite elements of a 

rational basis analysis to an equal protection claim. 

For all the reasons stated herein and in 

Appellant's Brief, the Department hereby respectfully 

requests that this Court reverse the order of the 

circuit court and enter an order dismissing and/or 

quashing the alternative writ of mandamus. 

Dated this 24th day of July, 2024. 

/s/ Tamara Lee 
Tamara Lee 
Special Assistant Attorney General 
600 E. Capitol Ave. 
Pierre, SD 57501 
(605) 773-3361 
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EXHIBIT A 



44:90:03:16. Department awarding of certification -- Tiebreaking procedures -- Notice 
to unsuccessful applicants. The department shall award certification as follows: 

( 1) If more establishments apply than are allowed by a local government, the department 
shall award the establishment with the highest score pursuant to § 44:90:03: 15 a registration 
certificate; 

(2) If the local government has enacted an overall limit on the number of establishments, the 
department shall award registration certificates, in order of final score beginning with the highest 
score attained pursuant to § 44:90:03: 15, until the limit is reached; 

(3) If the local government has enacted a limit on establishments by establishment type, the 
department shall award registration certificates, in order of final score beginning with the highest 
score attained pursuant to § 44:90:03: 15, until the limit is reached for each establishment type; 

(4) If applicants are tied for one or more openings in a locality, the affected applicants and 
interested members of the public shall have the opportunity to view, in person or via 
videoconference, a random drawing to determine the successful applicants. All applicants will be 
ranked via the lottery system to establish the order and establish a waiting list. 

Any establishment granted a certificate pursuant to this section must become operational 
within one year of date of award or the certificate is deemed void and will be awarded to the next 
applicant on the waiting list. 

The notification of any unsuccessful applicants must identify the department's decision as a 
final department action subject to the contested case procedures pursuant to SDCL chapter 1-26. 

Source: 48 SOR 40, effective October 5, 2021. 
General Authority: SDCL 34-20G-72(3). 
Law Implemented: SDCL 34-20G-56, 34-20G-72(3). 



EXHIBIT B 



44:90:03:16. Department awarding of certification -- Ticbrcaking procedures -- Notice 
to unsuccessful applicants. The department shall award certification as follows: 

(1) If more establishments apply than arc allowed by a local government, the department 
shall award the establishment with the highest score pursuant to § 44:90:03:15 a registration 
certificate; 

(2) If the local government has enacted an overall limit on the number of establishments, the 
department shall award registration certificates, in order of final score beginning with the highest 
score attained pursuant to§ 44:90:03:15, until the limit is reached; 

(3) If the local government has enacted a limit on establishments by establishment type, the 
department shall award registration certificates, in order of final score beginning with the highest 
score attained pursuant to § 44:90:03: 15, until the limit is reached for each establishment type; 

(4) If applicants are tied for one or more openings in a locality, the affected applicants and 
interested members of the public shall have the opportunity to view, in person or via 
videoconference, a random drawing to determine the successful applicants. All applicants must be 
ranked via the lottery system to establish the order and a waiting list. 

Any establishment granted a certificate pursuant to this section must become operational 
within one year of the date of award or the certificate is deemed void and must be awarded to the 
next applicant on the waiting list. If the establishment granted a certificate pursuant to this section 
cannot become operational within one year, the establishment may submit to the department, at 
least two weeks prior to the expiration of the certificate, written documentation of the efforts made 
by the establishment to meet the deadline. The written documentation must include the action 
taken by the establishment to secure equipment and services necessary to become operational, and 
the reason why the establishment is unable to meet the deadline. Upon a finding by the department 
that, despite the establishment's documented timely efforts to secure all equipment and services 
necessary to become operational, the establishment is unable to become operational by the 
certificate expiration date, the department may grant the establishment an extension of time by 
which the establishment must become operational. The department may only grant an extension 
for one additional year from the date of expiration of the certificate. No further extensions may be 
granted. Establishments must comply with the requirements for renewal in § 44:90:03:02 
regardless of the extension. 

The notification of any unsuccessful applicants must identify the department's decision as a 
final department action subject to the contested case procedures pursuant to SDCL chapter 1-26. 

Source: 48 SDR 40, effective October 5, 2021; 49 SDR 4 7, effective November 22, 2022. 
General Authority: SDCL 34-20G-72(3), 34-20G-72(5). 
Law Implemented: SDCL 34-20G-56, 34-20G-72(3). 
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EXHIBIT C 



MINUTES 

Rules Review Committee 
Representative Jon Hansen, Chair 
Senator Jean Hunhoff, Vice Chair 

Four hundred first meeting 
Monday, September 13, 2021 

LkGishiuk 
LEGISLATIVE RESEARCH COUNCIL 

~ 
Room 414 - State Capitol 

Pierre, South Dakota 

The four hundred first meeting of the Rules Review Committee was called to order by Representative Jon 
Hansen, Chair, at 9:02 a.m. (CT) on September 13, 2021, via electronic conference and in Room 414 at the 
State Capitol, Pierre, South Dakota. 

A quorum was determined with the following members present: Representatives Ryan Cwach, Jon 
Hansen, Chair, and Kevin Jensen; and Senators Jean Hunhoff, Vice Chair, Troy Heinert, and Timothy Johns. 
Staff members present were Justin Goetz, acting Chief Research and Legal Analyst/Code Counsel, Kelly 
Thompson, Supervisor of Text Editing Services, and Hilary Carruthers, IT Support Specialist. 

All material distributed at the meeting is attached to the original minutes on file in the legislative Research 
Council (LRC). For continuity, these minutes are not necessarily in chronological order. 

Approval of Minutes 

Senator Johns moved, seconded by Representative Jensen, that the August 2, 2021, meeting minutes be 
approved. Motion prevailed on a roll call vote with 6 ayes. Voting aye: Cwach, Hansen, Heinert, Hunho/1, 
Jensen, and Johns. 

Staff Report 

Mr. Justin Goetz, acting Chief Research and Legal Analyst/Code Counsel, announced that this would be 
his last meeting as the staff person for the Interim Rules Review Committee as the incoming Code Counsel, 
John McCullough, will be in place before the next meeting. Mr. Goetz thanked the members for the 
privilege of serving the committee for the past year. 

Rules Reviewed 

South Dakota Animal Industry Board (Department of Agriculture and Natural Resources}: Adopt and 
amend rules to: 

• More accurately reflect current terminology; 
• Modernize the language of reference material; and 
• Reflect current cervid TB diagnostic testing methods. 

Dr. Dustin Oedekoven, Department of Agriculture and Natural Resources, reviewed the proposed rules, 
which were heard by the South Dakota Animal Industry Board twice. At the first meeting on July 13, 2021, 
the motion to pass the rules was tabled. The board approved the rules following a second meeting on 
August 10, 2021. 

.. . . 
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Senator Hunhoff asked what consequences exist if cervid TB tests are not conducted. Dr. Oedekoven said 
the penalties for such violations are defined in Chapter 40-5. 

Senator Hunhoff inquired whether the repealed nondomestic ruminant animal provisions were inserted 
elsewhere in the rules. Dr. Oedekoven stated that the state did not ne~d to regulate non•captive 
ruminants, given federal requirements. 

Responding to Senator Hunhoff as to the definition of "area vet in charge", Dr. Oedekoven explained that 
it is a designation by the U.S. Department of Agriculture and that North Dakota and South Dakota share 
one, who is located in Pierre. 

Senator Hunhoff moved, seconded by Representative Jensen, that the review of the rules proposed by 
the South Dakota Animal Industry Board (Department of Agriculture and Natural Resources) is 
complete. Motion prevailed on a roll call vote with 6 ayes. Voting aye: Cwach, Hansen, Heinert, Hunhoff, 
Jensen, and Johns. 

Department of Social Services: Amend rules to: 
• Update to current coding manuals; 
• Clarify coverage of 90 day fills on eligible generic maintenance medication; 
• Clarify fees for personal care services; 
• Allow an enrolled secure medical transportation provider to also enroll as a community 

transportation provider; 
• Add a definition for telehealth; 
• Allow continuation of public health emergency coverage of telehealth services; and 
• Add nurse midwife as a type of provider a visit can occur with within the Federally Qualified Health 

Centers and Rural Health Clinics coverage chapter. 

Mr. Jeremy Lippert, Department of Social Services, reviewed the proposed rules, which were prompted 
by the passage of Senate Bill 96 by the 2021 Legislature. 

Public Testimony 

Ms. Sara Aker, South Dakota Association of Health Organizations (SDAHO), thanked the department for 
collaborating with the industry on telehealth programs during the COVID·19 pandemic and stated that 
audio only services provide a vital link to care for those individuals who do not have access to reliable 
Internet connections. 

Representative Jensen asked if all phases of treatment can be effectively provided without face-to-face 
contact. Mr. Lippert clarified that audio only is one of the possible means to provide treatment services. 
Mr. Bill Snyder, Department of Social Services, said the preferred method for treatment still includes a 
face-to-face component. He told Representative Jensen there would never be a case where an individual 
would go all the way through the treatment process without establishing a provider-patient relationship. 

Representative Jensen inquired if it was possible through the proposed rules that a person would never 
have to meet face•to·face with their treatment provider. Mr. Snyder acknowledged that may be possible, 
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in some circumstances, noting that an evaluation and management visit could be entirely performed 
through audio if the provider knows the patient. 

Senator Hunhoff requested a definition of "secure medical transportation provider." Mr. Lippert said the 
term is defined in ARSD 67:16:25:01, and Mr. Snyder indicated that it refers to a provider who uses 
specifically designed and equipped vehicles to provide nonemergency transportation to individuals who 
may be in a wheelchair or need to be otherwise secured during transport, such as on a stretcher. 

Senator Hunhoff inquired as to whether assessment, case management, and treatment of a person could 
be accomplished through audio only services. Mr. Snyder replied that while assessment could be, in most 
cases, that may not be the case with treatment. 

Senator Johns moved., seconded by Senator Heinert., that the review of the rules proposed by the 
Department of Social Services is complete. 

Representative Jensen said he was inclined to vote against approving the rules because of concerns over 
confidentiality and the effectiveness of using audio only services. Senator Hunhoff agreed, saying that 
while she believed in the use of video telehealth services, she was less confident that effective treatment 
could be provided by audio only means. 

Senator Heinert commented that as someone who lives in an area that lacks reliable Internet service, he 
sees the value of having the audio only option. He said he trusted that SDAHO and other similar groups 
evaluated the proposed options and understood the cautions expressed by the committee. 

Motion prevailed on a roll call vote with 4 ayes and 2 nays. Voting aye: Cwach., Hansen, Heinert, and 
Johns. Voting nay: Hunhoff and Jensen. 

Bureau of Administration: Amend rules to increase the rate for legal publications. 

Ms. Kirsten Jasper, Bureau of Administration, reviewed the proposed rules. 

Public Testimony 

Mr. Dave Bordewyk, South Dakota Newspaper Association (SONA), said his organization supports the 
proposed rules and the rates in question are the maximum rates that can be charged by a newspaper. He 
clarified the rates also apply to other types of published content in addition to the public notices printed 
for state agencies, and the industry agrees the rates needed to be adjusted. He noted the last time rates 
were increased was 2016, and that these increases average out to a 1% increase per year. 

Representative Hansen asked how much Minnehaha County and the city of Sioux Falls pay annually in 
these types of fees. Ms. Jasper responded that Minnehaha County did not submit numbers when queried 
about the proposed rates. Mr. Bordewyk referenced information gathered from SONA member 
newspapers that showed in 2019, Minnehaha County paid almost $17,000 to the Brandon Valley Journal. 
As Minnehaha County utilizes four area newspapers for legal publications, the cost would be similar for 
the other three publications. 
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Representative Hansen said he has been told by Sioux Falls entities that their printing costs average about 
$200,000 annually. Mr. Bordewyk acknowledged the amount was feasible. Ms. Jasper said that for the 
past year, Lincoln County reported over $60,000 and Pennington County over $85,000 in printing costs. 

Representative Jensen requested that in the future, a comparison between legal publication advertising 
rates and regular advertising rates be provided. 

Representative Hansen expressed his concern over the additional cost to taxpayers whenever these fees 
are raised, and said consideration should be given to other methods of delivery (such as websites) that 
would be less costly to taxpayers. 

Senator Hunho/f moved, seconded by Senator Johns, that the review of the rules proposed by the Bureau 
of Administration is complete. Motion prevailed on a roll call vote with 6 ayes. Voting aye: Cwach, 
Hansen, Heinert, Hunhoff, Jensen, and Johns. 

Board of Elections (Office of the Secretary of State}: Adopt rules regarding the forms and processes 
relating to the implementation of the secured active voter registration designation, following the 
passage of Senate Bill 102, and to update the Certificate of Nomination to Fill Vacancy per the passage 
of Senate Bill 145, during the 2021 Legislative Session. 

Mr. Jason Lutz, Office of the Secretary of State, reviewed the proposed rules. 

Senator He inert asked in regard to the submission of a Certificate of Nomination to Fill Vacancy form, who 
accepts the form in a single county legislative district that does not have a county central chairperson. Mr. Lutz 
responded that the proposed rule was aimed at multi-county districts but said he will further research the 
question and respond to Senator Heinert directly with the answer. 

Senator Heinert moved, seconded by Representative Jensen, that the review of the rules proposed by 
the Board of Elections (Office of the Secretary of State) is complete. Motion prevailed on a roll call vote 
with 6 ayes. Voting aye: Cwach, Hansen, Heinert, Hunhoff, Jensen, and Johns. 

Department of Transportation: Amend rules to: 
• Establish a 55 miles per hour speed zone on Highway 18 in and around Edgemont; 
• Establish a 25 miles per hour speed zone on U.S. Highway 18P in Edgemont; 
• Clarify the starting and ending points of speed zones in Fall River County; 
• Eliminate references to highway segments that have been removed from the state trunk highway 

system; and 
• Repeal lower speed limits for certain truck traffic on U.S. Highway 18 in and around Hot Springs. 

Ms. Karla Engle, Department of Transportation, reviewed the proposed rules. 

Representative Hansen commended the department and Ms. Engle for being one of the role models for 
how administrative rules should be prepared and presented. 

.. 
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Representative Hansen moved, seconded by Senator Hunhoff, that the review of the rules proposed by 
the Department of Transportation is complete. Motion prevailed on a roll call vote with 6 ayes. Voting 
aye: Cwach, Hansen, Heinert, Hunhoff, Jensen, and Johns. 

South Dakota Division of Insurance (Department of Labor and Regulation},,; Amend rules to update the 
certified reinsurer rating factor and filing requirement for audited financial statements. 

Ms. Lisa Harmon, South Dakota Division of Insurance {Department of Labor and Regulation), reviewed 
the proposed rules. 

Senator Hunhoff noted that as South Dakota is a member of the National Association of Insurance 
Commissioners, it is important to continue to maintain accreditation. 

Senator Hunhoff moved, seconded by Representative Hansen, that the review of the rules proposed by 
the South Dakota Division of Insurance (Department of Labor and Regulation) is complete. Motion 
prevailed on a roll call vote with 6 ayes. Voting aye: Cwach, Hansen, Heinert, Hunhoff, Jensen, and Johns. 

Department of Revenue: Repeal and amend rules to eliminate the registration decal requirement for 
businesses with amusement devices. 

Mr. Jason Evans, Department of Revenue, reviewed the proposed rules, which were prompted by the 
passage of Senate Bill 39 by the 2021 Legislature. 

Representative Jensen moved, seconded by Representative Hansen, that the review of the rules 
proposed by the Department of Revenue is complete. Motion prevailed on a roll call vote with 6 ayes. 
Voting aye: Cwach, Hansen, Helnert, Hunhoff, Jensen, and Johns. 

South Dakota Board of Nursing {Department of Health): Amend rules to: 

• Update the clinical nurse specialist and certified registered nurse anesthetist applications for 
licensure; 

• Update and remove outdated language on examinations; 
• Provide consistency with the current licensing process; 

• Allow for the evaluation of educational qualifications for endorsing applicants who completed 
substantially equivalent education programs in other jurisdictions; 

• Clarify the requirements and process for the approval, renewal, and denial of a nurse's health care 
corporation certificate; 

• Outline standards for operating a health professional assistance program; and 
• Repeal rules clarifying disciplinary procedures and the declaratory rulings process which are now 

covered in statute. 

Ms. Linda Young, South Dakota Board of Nursing {Department of Health), reviewed the proposed rules, 
which resulted from the passage of Senate Bill 4 and House Bill 1014 by the 2021 Legislature. 

.. 
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Representative Jensen moved, seconded by Representative Hansen, that the review of the rules 
proposed by the South Dakota Board of Nursing (Department of Health) is complete. Motion prevailed 
on a roll call vote with 6 ayes. Voting aye: Cwach, Hansen, Heinert, Hunhoff, Jensen, and Johns. 

Department of Health; Adopt rules to establish the South Dakota medical cannabis program as required 

by SDCL chapter 34-20G. 

Senator Hunhoff, acting as Chair for the hearing, provided instructions for testifiers. 

Ms. Kim Malsam-Rysdon, Secretary, and Mr. Justin Williams, Department of Health, reviewed the 

proposed rules, which were drafted with assistance from Cannabis Public Policy Consulting (CPPC}. A 

presentation was given detailing the time line for development of the rules, strategies for informing the 
public, the hearing process, and an overview of the state's Medical Cannabis Program. A section by section 

analysis of the proposed rules was then provided. 

Ms. Malsam-Rysdon said the department had worked hard in a short period of time to prepare the rules 
for consideration by the committee and she expects to see changes in the rules as the program evolves, 
which has been the experience in other states. She acknowledged that the LRC had raised questions about 

whether the fees being proposed constituted a tax, saying the fee charged cannot be more than the cost 
of actually producing the cards that will be distributed to eligible individuals. According to Ms. Malsam
Rysdon, the figures contained in the fiscal note submitted with the proposed rules are based on 

projections for a brand-new industry, they are reasonable, and they can be adjusted in the future, if 

necessary, particularly if revenue greatly outpaces the cost. 

The Department of Health challenged several recommendations to the final rules made by LRC staff on 

September 7, 2021; committee members received a formal response from the department detailing their 

opposition to the suggested changes. 

Public Testimony 

Ms. Yvonne Taylor, South Dakota Municipal League, testified in support of the rules and said the 
department had done its best in promulgating them. Her organization will be looking for some legislative 

changes, if they are warranted. 

Mr. Jeremiah M. Murphy, Cannabis Industry Association of South Dakota, said he appreciated the 

department taking his group's concerns into consideration and making changes based on their comments. 
While the rules package overall was solid, his client is opposed to four of the proposed rules: ARSD 
44:90:02:18 regarding the potency of concentrated cannabis; 44:90:10:14 relating to product labeling; 

44:90:10:01 concerning packaging for transfer or sale; and 44:90:09:01 pertaining to mandatory testing 

prior to transfer. 

Ms. Sara Aker, SDAHO, commended the department on its transparency throughout the promulgation 

process and their willingness to listen to the concerns of opponents. Her organization is opposed to ARSD 
44:90:02:03 which requires a physician to certify an individual for home cultivation. Ms. Aker said no other 
state requires that action and she suggested South Dakota adopt a policy based on objective criteria. 
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Mr. Jason Tarasek, Dakota Natural Growers LLC of Vermillion, addressed the operation of vertically 
integrated businesses, which grow, process, and sell cannabis within the same building. Mr. Tarasek 
reiterated that safety is a top concern for his organization, which is opposed to ARSD 44:90:04:04 
regarding co-location guidelines for cannabis operations. He said Dakota Natural Growers will be 
submitting its operating plan to the Department of Health and the agency can reject it if they choose to 
do so, but the rule as currently written constitutes a blanket ban on vertically integrated businesses. 

Mr. Tim Engel, South Dakota State Medical Association (SDSMA), said while the overall rules package 
was acceptable, his association is opposed to ARSD 44:90:02:03, for the same reasons as expressed by 
SDAHO, as well as ARSD 40:90:02:08. SDSMA is also requesting access to a list of people in South Dakota 
using medical cannabis so drugs are not prescribed to those individuals that may be contrary to their use 
of cannabis. No such rule was included in the proposed package. 

Mr. Steve Willard, South Dakota Broadcasters Association, detailed the group's opposition to ARSD 
44:90:10:17 which regulates the advertising of medical cannabis establishments. Mr. Willard said the 
proposed rule as written would be difficult to enforce, make online advertisers the winners at the expense 
of TV and radio advertising, and a definition of "media" should be included to provide more clarity. He 
also noted that unless federal policy is changed, no one will advertise. 

Ms. Deb Mortenson, South Dakota Optometric Society, told the committee the society is opposed to the 
addition of glaucoma in ARSD 44:90:13:01. She said the effects of glaucoma cannot be reversed by the 
use of medical cannabis, only eased, and its inclusion on the list gives patients false hope. 

Mr. Matt Jorgenson, Cannabis Chem Lab, commended the department on its transparency and 
willingness to listen to industry concerns. His opposition centered on ARSD 44:90:06:01 regarding the 
accreditation of cannabis testing facilities. Mr. Jorgenson proposed that the rule include an appeal or 
addendum to the process if the accreditation is not completed within the required 18 months of licensure. 
He also raised concerns on ARSD 44:90:09:01 and 44:90:09:02 relating to mandatory testing. 

Mr. Kittrick Jeffries, Dakota Cannabis Consulting, expressed opposition to ARSD 44:90:09:01 and 
44:90:09:02 on mandatory testing and the dates on which testing would commence. He was also opposed 
to sections in ARSD 44:90:10:01 concerning bulk t ransfer and prepackaging of medical cannabis and 
testified that prepackaging requirements impact low-income patients who can only afford small amounts 
of medical cannabis. M r. Jeffries supported ARSD 44:90:04:21 which stipulated that cannabis or cannabis 
products being transported must be contained in a secured area of the transport vehicle, out of public 
view. 

Ms. Melissa Mentele, New Approach South Dakota, spoke against ARSD 44:90:02:15 concerning 
nonresident registration. As the author of Initiated Measure 2,§, Ms. Mentele said reciprocity was included 
to serve patients who were traveling through South Dakota to ensure they could get the medical cannabis 
they needed while in the state. Without reciprocity, such individuals would need to transport their 
cannabis across state lines to have access to it while in South Dakota, creating diversion issues. She also 
indicated support for Mr. Murphy's testimony. 

IX 
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Mr. Seth Pearman, Attorney General, Flandreau Santee Sioux Tribe, echoed the comments made by 
Mr. Murphy. According to Mr. Pearman, the Tribe has 7,000 patients from across the country who 
participate in its medical cannabis industry. He said the proposed rules lack an interface between state 
licensed and Tribal licensed facilities, and the Tribes would like to participate in the state program with 
medical cannabis grown on reservations, if the Tribe's testing results and products conform to state 
standards, and if shipping manifests can allow for transfer into the state system. Mr. Pearman offered that 
Tribal integration could occur through the nonresident cardholder aspect of the rules. 

Mr. Ned Horsted, Cannabis Industry Association of South Dakota, thanked the department for their work 
on the medical cannabis program, saying it is close to being the best program in the country. Mr. Horsted 
stressed that the program should best serve patients and business owners and said some changes in its 
operation will naturally occur over time. He supported previous arguments made by other testifiers and 
urged that the following rules be reverted: ARSD 44:90:02:18, 44:90:10:14, 44:90:10:01, 44:90:09:01, 
44:90:02:03, 44:90:06:01, and 44:90:02:15. 

Rebuttal 

Ms. Malsam-Rysdon responded to the testifiers' comments as follows: 

• The Department of Health has the authority to regulate the concentration of medical cannabis; 
• The packaging rules proposed by the Department are common practice in other states and in North 

Dakota, and are similar to tobacco requirements for packaging and subsequent labeling; 
• The plain language of statute--34-20G-l(l)(c)--authorizes physician certification of cannabis 

cultivation; 

• While she appreciates that testing facilities in South Dakota feel they can begin testing soon, other 
states have not reported having testing facilities ready to come online at the onset of their 
programs, and the State of Maine used these particular timelines; 

• She indicates that access to the medical registry is confidential and law does not allow physicians 
to access it; 

• She believes there are certain types of extraction methods that are inherently dangerous, as is the 
practice of applying pesticides to cannabis plants in the same physical structure at which a 
dispensary is housed; 

• Regarding advertising of medical cannabis establishments, outside legal counsel advised the 
department that commercial speech has less protection than free speech; 

• As to whether glaucoma should be on the list of conditions for which medical cannabis can be 
used, the decision over whether a patient should use it is best left to the patient and their doctor, 
and glaucoma is listed in 29 states and the District of Columbia as a debilitating condition; 

• Nonresident reciprocity represents a fairness issue. Any nonresident should need to follow the 
same guidelines as a South Dakota resident, which is similar to how the department would operate 
any other program that also exists in another state; and 

• Any Tribe that wishes to participate in South Dakota's medical cannabis program may apply to do 
so, provided they meet the criteria. 
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Committee Questions 

Senator Johns asked if packaging needed to be limited to a certain size and whether the issue could be 
resolved by eliminating "retail sales" from the rule. Mr. Williams responded the language was aimed at 
preventing diversion, which other states say occurs at the retail level. Senator Johns noted that he 
respectfully disagreed. 

Senator Johns inquired whether all advertising could be banned as cannabis is still illegal on the federal 
level. Mr. Williams replied that if the status of cannabis sales changes at the federal level, the rules could 
be updated. 

Senator Johns asked if the practitioner certification process fell within the intent of the legislation that 
was approved. Ms. Malsam-Rysdon said the statute does not contemplate a different process. 

Representative Jensen inquired how a sliding fee was determined for low-income patients. Ms. Malsam
Rysdon responded the department looked at the definition of a low-income person, estimated how many 
people overall would need medical cannabis cards, and estimated how many of those individuals would 
be classified as low-income patients. 

Responding to Representative Jensen on the type of criminal background checks that will be conducted 
on employees for medical cannabis establishments, Ms. Malsam-Rysdon replied that the statute did not 
specify the type of background checks to be performed but they could include fingerprint background 
checks such as those conducted by the Department of Criminal Investigation if the proper statutory 
authority was provided, but that authority has not been provided yet. 

Representative Jensen noted that for state registration card holders, a physician must certify, but then 
inquired whether a medical practitioner generally could provide the certification. Ms. Malsam-Rysdon 
confirmed that South Dakota cardholders need a physician, but nonresidents could have a practitioner 
certify. 

Senator Heinert asked how licenses could be kept from becoming a commodity. Ms. Malsam-Rysdon said 
the issue was discussed with the industry during the drafting process and resulted in the addition of ARSD 
44:90:03:16 to the proposed rules. Licensees must become active operations within one year of receiving 
the license or the license will expire. In answer to Senator Heinert's follow up question, Ms. Malsam
Rysdon confirmed there is no cap on the number of licenses that may be issued. 

Representative Hansen asked how a prohibition on billboard advertising of medical cannabis 
establishments would reduce the potential for diversion. Mr. Williams responded that the goal is to 
restrict who can see the advertising, such as underage children who would be exposed to the messaging 
if displayed on a billboard. 

Senator Hunhoff asked Mr. Jorgenson if there are testing labs already operating in South Dakota and if 
labs exist in other states that could expand their operations into South Dakota. Mr. Jorgenson confirmed 
that one South Dakota lab is already in operation performing testing for the Flandreau Santee Sioux Tribe 
operation and out-of-state labs could pursue facilities in South Dakota. 
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Senator Hunhoff posed the question to Mr. Murphy of whether it is feasible to pack something up and 
transport it in bulk without packaging. Mr. Murphy responded by noting that pharmacies obtain items in 
bulk without retail packaging. 

Representative Cwach inquired if the practitioner certification imposes a liability on the medical 
community, given that a registration card statutorily establishes a presumptive defense if you are caught 
growing marijuana. Mr. Williams said the statute contemplates some involvement by a practitioner, likely 
a physician, in the process. Representative Cwach responded that the medical community may not be 
equipped to provide that kind of certification. 

Representative Cwach then questioned whether a nonresident would only be permitted to use medical 
cannabis in this state if they have a debilitating condition recognized in South Dakota. The Department 
confirmed this. 

Representative Cwach asked Mr. Murphy why the potency of medical cannabis is important to a patient. 
Mr. Murphy replied that there is a wide spectrum of patients that utilize medical cannabis and varying 
potencies are needed to address their conditions. Ms. Mentele added that just as with medications, every 
patient is different; what may be sufficient for one person may not be for another. 

Representative Cwach asked why testing labs are confident that they can be up and running sooner than 
anticipated by the Department of Health. Mr. Jeffries responded that there are already labs in South 
Dakota that can perform some testing today. 

Senator Hunhoff commented that the patient should be the priority for the medical cannabis program 
and asked how the potency issue addressed that priority. Ms. Malsam-Rysdon stressed that the priority 
for the rules is to get patients the relief they need and provide medical cannabis in forms and potencies 
that are both effective and non-addictive. 

Representative Hansen asked Ms. Malsam-Rysdon if she agreed testing labs in South Dakota were ready 
to begin operations now. She said it would be great if a lab in the state could begin testing on Day 1 of the 
program but that has not been the case in other states with medical cannabis programs. As secretary of 
the department that oversees the State Health Lab, she understands that it takes time for a testing facility 
to ramp up its operations to meet the necessary levels of testing. 

Representative Hansen asked for clarification on whether three plants was the minimum or maximum 
amount a patient would be allowed to cultivate. Ms. Malsam-Rysdon said the number represents neither 
a minimum nor a maximum but provides a benchmark to guide the practitioner in making their 
recommendations. Senators Hunhoff, Heinert, and Johns commented that the language regarding this 
issue was unclear. 

Mr. Goetz, at the request of the Chair, gave an overview of the department's appeal of numerous edits 
suggested by LRC to the proposed rules. He said while the department made a number of good 
suggestions in response to LRC, due to time constraints, it was not possible to work out all of the issues 
prior to today's meeting. The rules documents as presented raised fiscal concerns about license fees and 
registration card fees. Other language of concern involved disqualifying felony offenses by principal 
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officers and board members; criteria for scoring applicants; inspections of vehicles transporting medical 
cannabis; and the petition process for adding conditions to the list of debilitating medical conditions for 
which medical cannabis could be prescribed. 

Regarding the petition process, Ms. Malsam-Rysdon told the committee the department anticipates 
outlining the process in rule so the addition of conditions to the list would come through the regular rules 
review process. Senator Heinert asked what the turnaround time would be to add a condition to the list. 
Ms. Malsam-Rysdon said she anticipates the department would come before IRRC twice a year on these 
kinds of petitions. 

Committee questions ended, and members proceeded to take action on the rules. 

Senator Johns moved, seconded by Senator Heinert, that proposed rule 44:90:10:01 be reverted to a 
step prior under SDCL 1-26-4.7. Motion prevailed on a roll call vote with 5 ayes and 1 nay. Voting aye: 
Cwach, Hansen, Heinert, Hunhoff, and Johns. Voting nay: Jensen. 

Senator Johns moved, seconded by Senator Heinert, that proposed rule 44:90:02:18 be reverted to a 
step prior under SDCL 1-26-4.7. Motion prevailed on a roll call vote with 4 ayes and 2 nays. Voting aye: 
Cwach, Hansen, Heinert, and Johns. Voting nay: Hunhoff and Jensen. 

Senator Johns noted that he was comfortable with the remainder of the rules package as presented and 
requested to be excused from the meeting as he was due in court. He was so excused. 

Senator Heinert moved, seconded by Representative Hansen, that proposed rule 44:90:10:14 be 
reverted to a step prior under SDCL 1-26-4.7. Motion prevailed on a roll call vote with 3 ayes and 2 nays. 
Voting aye: Cwach, Hansen, and Heinert. Voting nay: Hunhoff and Jensen. 

Senator Heinert moved, seconded by Representative Cwach, that the Department of Health be 
instructed to promulgate rules concerning cooperation with Tribal governments as it pertains to medical 
cannabis. 

In making the motion, Senator Heinert noted that cooperation was a better avenue than confrontation, 
and a cooperative medical cannabis program could be more beneficial to patients, the state, and the 
Tribes. 

Senator Hunhoff and Representative Jensen said as the Tribes already have their rules in place, it was 
important to get the state program up and running and a combined program could be proposed at a later 
time. Representative Hansen commented that it may be outside of IRRC's authority to pass such a motion. 

The motion failed on a roll call vote with 2 ayes and 3 nays. Voting aye: Cwach and Heinert. Voting nay: 
Hansen, Hunhoff, and Jensen. 

Senator Heinert moved, seconded by Representative Cwach, that proposed rule 44:90:02:03 be reverted 
to a step prior under SDCL 1-26-4.7. Motion prevailed on a roll call vote with 5 ayes. Voting aye: Cwach, 
Hansen, Heinert, Hunhoff, and Jensen. 

.. . 
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Senator Heinert moved, seconded by Representative Hansen, that proposed rule 44:90:02:15 be 
reverted to a step prior under SDCL 1-26-4.7. Motion failed on a roll call vote with 1 aye and 4 nays. 
Voting aye: Heinert. Voting nay: Cwach, Hansen, Hunhoff, and Jensen. 

Commenting on options regarding the fee rules, including options that would result in reverting the rule, 
Mr. Goetz said one option is to not revert the rule but have the department come back after a year and 
retool the fee structure. Senator Hunhoff commented that the Committee on Appropriations will also be 
reviewing the department's proposed budget and will be aware how much is being collected in fees and 
can evaluate the fee structure. 

Representative Hansen moved, seconded by Representative Jensen, that proposed rule 44:90:13:01 be 
reverted to a step prior under SDCL 1-26-4.7. Motion prevailed on a roll call vote with 3 ayes and 2 nays. 
Voting aye: Cwach, Hansen, and Jensen. Voting nay: Heinert and Hunhoff. 

Representative Cwach moved, seconded by Senator Helnert, that proposed rule 44:90:10:17 be reverted 
to a step prior under SDCL 1-26-4.7. Motion prevailed on a roll call vote with 3 ayes and 2 nays. Voting 
aye: Cwach, Hansen, and Heinert. Voting nay: Hunhoff and Jensen. 

Representative Hansen moved, seconded by Representative Jensen, that the review of the remaining 
rules proposed by the Department of Health is complete. 

Representative Cwach made a substitute motion, seconded by Senator Heinert, that proposed rules 
44:90:09:01 and 44:90:09:02 be reverted to a step prior under SDCL 1-26-4.7. Motion failed on a roll call 
vote with 2 ayes and 3 nays. Voting aye: Cwach and Heinert. Voting nay: Hansen, Hunhoff, and Jensen. 

Senator Heinert indicated his early skepticism of the proposed rules, and while he saw them improve as 
the day went on, he would continue to resist the proposed rules as a whole, citing the greater 
complications these rules present, in contradiction to IM26. 

Representative Hansen's previous motion prevailed on a roll call vote with 4 ayes and l nay. Voting aye: 
Cwach, Hansen, Hunhoff, and Jensen. Voting nay: Heinert. 

Senator Hunhoff thanked the Department of Health, the testifiers, and the committee members for their 
good work on a hard task, saying it was an historic day for the state of South Dakota. 

Public Testimony: General Purposes 

No public testimony was provided. 

Adjournment 

Senator Hunhoff moved, seconded by Senator Heinert, that the meeting be adjourned. Motion prevailed 
on a unanimous voice vote with S ayes. 

Chair Hansen adjourned the meeting at 4:20 p.m. 
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The four hundred thirteenth meeting of the Interim Rules Review Committee (IRRC) was called to order by 
Representative Jon Hansen, Chair, at 9:00 a.m. (CT) on November 1, 2022, in Room 414 at the State Capitol, Pierre, 

South Dakota. 

A quorum was determined with the following members present: Representatives Jon Hansen, Chair, Ryan Cwach, 
and Kevin Jensen; and Senators Red Dawn Foster, Jean Hunhoff, Vice Chair, and Timothy Johns. Staff members 
present were Justin Goetz, Code Counsel; Kelly Thompson, Supervisor of Text Editing Services; and Hilary 

Carruthers, Legislative Systems Analyst. 

NOTE: For purpose of continuity, the following minutes are not necessarily in chronological order. All referenced 
documents distributed at the meeting are hyper/inked to the document on the Legislative Research Council website. 
This meeting was live streamed. The archived live stream is available at sd/eqis/ature.qov. 

I 

Approval of Minutes 

Representative Cwach moved, seconded by Representative Jensen, that the September 13, 2022, meeting minutes 
be approved. Motion prevailed on a roll call vote with 5 AYES and 1 EXCUSED. Voting AYE: Cwach, Jensen, Johns, 
Hunhoff, and Hansen. EXCUSED: Foster. 

Staff Report 

Mr. Justin Goetz, Code Counsel, advised there were no issues to report. 

Rules Reviewed 

Department of Agriculture and Natural Resources: Amend rules to update South Dakota's existing industrial hemp 
rules to meet the requirements in current federal regulations and state laws, following the passage of Senate Bill 201 
by the 2022 Legislature and House Bill 1228 by the 2021 Legislature as well as the USDA final rule change 7-CFR 990. 

Mr. Derek Schiefelbein, Department of Agriculture and Natural Resources, reviewed the proposed rules. 

Representative Jensen asked if the removal of the $2,000 license fee meant the fee was no longer being assessed. 
Mr. Schiefelbein explained that the fee is now contained in state statute. 

Senator Hunhoff inquired as to what criteria determines who is eligible to receive a waiver in regard to sampling 
prior to harvesting the crop. Mr. Schiefelbein responded the discretionary language was included to be proactive, 
and the department anticipates there will be some certified seed varieties in the future that will be tested before 

being grown. 
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Senator Hunhoff moved, seconded by Representative Cwach, that the review of the rules proposed by the 
Department of Agriculture and Natural Resources is complete. Motion prevailed on a roll call vote with 5 AYES 
and 1 EXCUSED. Voting A YE: Cwach, Jensen, Johns, Hunhoff, and Hansen. EXCUSED: Foster. 

South Dakota Board of Water and Natural Resources (Department of Agriculture and Natural Resources): Amend 

rules to redistrict the director areas of seven water development districts. 

Mr. Andrew Bruels, Department of Agriculture and Natural Resources, reviewed the proposed rules. 

Senator Johns moved, seconded by Representative Jensen, that the review of the rules proposed by the South 
Dakota Board of Water and Natural Resources (Department of Agriculture and Natural Resources} is complete. 
Motion prevailed on a roll call vote with 5 A YES and 1 EXCUSED. Voting AYE: Cwach, Jensen, Johns, Hunhoff, and 

Hansen. EXCUSED: Foster. 

South Dakota Conservation Commission (Department of Agriculture and Natural Resources}: Amend rules to 
streamline the administration of the current program in order to accommodate an additional $3,000,000.00 of one-time 
general funds added to the conservation district special revenue fund by House Bill 1277, passed by the 2022 

Legislature. 

Mr. Bill Smith, Department of Agriculture and Natural Resources, reviewed the proposed rules. 

Public Testimony 

Ms. Angela Ehlers, South Dakota Conservation Districts, said her organization concurs in and supports the 
proposed rules, and she complimented the department for their open and transparent process. 

Senator Hunhoff asked if the timeframes for June 30th and December 3!51 constitute standard language. Mr. Smith 

confirmed that was correct. 

Representative Cwach inquired as to the default rate for the loan program. Mr. Smith replied to date, there have 
been no defaults, and that the department has worked with the conservation districts to help prevent defaults. 

Representative Jensen asked why the term, board of managers, was being removed from the definitions and what 
type of equipment would be covered by the $5,000 deductible in the proposed rules. Mr. Smith explained the board 
of managers refers to the watershed district boards that were removed in 2013, so the term is obsolete. The 
deductible applies to any equipment the district plans to purchase, regardless of size, and is increased to allow for 

the purchase of larger equipment, such as grass drills. 

Representative Jensen moved, seconded by Representative Cwach, that the review of the rules proposed by the 
South Dakota Conservation Commission (Department of Agriculture and Natural Resources) is complete. Motion 
prevailed on a roll call vote with 5 A YES and l EXCUSED. Voting AYE: Cwach, Jensen, Johns, Hunhoff, and Hansen. 

EXCUSED: Foster. 

Department of Social Services: Amend rules to update the length of coverage for the Refugee Medical 
Assistance (RMA) program from eight months to twelve months for eligible refugees with entry dates on or 
after October 1, 2021, and to update the law implemented throughout the Chapter. 

Mr. Greg Tishkoff, Department of Social Services, reviewed the proposed rules. 
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Referring to the fiscal statement provided by the agency, Senator Hunhoff asked whether individuals would receive 
four months of additional health coverage. Mr. Tishkoff said yes, through $12,988 in federal funding. Responding 
to Senator Hunhoff as to how that amount was determined, Ms. Carrie Johnson, Department of Social Services, 
replied the amount is based on historical expenditures, multiplied by the additional months per person. 

Representative Jensen inquired as to under what circumstances medical assistance would not be provided, if a 
refugee is eligible to receive it. Ms. Johnson responded that it would not be provided only if the refugee became 
ineligible because of income, because they moved out of state, or because they do not want the coverage anymore. 

Senator Hunhoff moved, seconded by Senator Johns, that the review of the rules proposed by the Department of 
Social Services is complete. Motion prevailed on a roll call vote with 6 AYES. Voting AYE: Cwach, Foster, Jensen, 
Johns, Hunhoff, and Hansen. 

Department of Health: Amend rules to: 
• Allow an extension to certain establishments that cannot open within one year of receiving a certificate; 
• Change requirements for agent identification badges; 
• Create an allowance for testing facilities to use alternate methods of transportation when sending samples 

to the public health laboratory; 

• Allow the use of non-odorized flammable gas in the extraction process; and 
• Reduce the qualifications for submitting a petition for a debilitating condition to the department. 

Ms. Ali Schaefbauer, Department of Health, reviewed the proposed rules. 

Public Testimony 

Mr. Jeremiah M. Murphy, Cannabis Industry Association of South Dakota, said his membership supports the rules, 
as many of them were suggested by the group, and that the language to be struck regarding qualifying conditions 
is necessary to align with statute. 

Mr. Emmett Reistroffer, Genesis Farms, spoke in support of the proposed rules, saying the process is working 
quickly in South Dakota due to good collaboration with the department. 

Mr. Tim Engel, South Dakota State Medical Association, voiced opposition to some of the changes - specifically, 
the striking of language regarding qualifying conditions - noting that medical cannabis has dangerous known and 
unknown side effects and to allow the approval of experimental treatments without knowing the side effects is not 
a reasonable interpretation of the law. 

Rebuttal 

In response to the opposition, Ms. Schaefbauer stated while medical cannabis is unvetted by the Food and Drug 
Administration (FDA}, it was approved by the public and is legal in South Dakota. 

Representative Jensen told of a phone call he received from a facility employee whose ID card was removed by 
management, yet the employee was allowed to keep working; he requested clarification of who monitors the ID 
cards. Mr. Reistroffer responded that from a manager's perspective, the manager must perform a background check 
on the individual prior to them starting employment and provide a badge to the employee with a copy going to the 
department. If a manager takes the card away from the employee, that individual should not be working in the 
facility. 
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Representative Cwach asked for whose use, medical cannabis is currently authorized in South Dakota. Ms. Schaefbauer 
replied the department follows the definition in statute, authorizing the use of medical cannabis for any person 
with a debilitating medical condition, as determined by their practitioner. Mr. Murphy said the definition in statute 
is a list of symptoms rather than diseases. 

Representative Cwach asked if a practitioner is required to look at what other medications may be prescribed 
instead of medical cannabis. Ms. Schaefbauer responded that the department does not second guess a practitioner 
who certifies a patient as needing medical cannabis. 

Referencing proposed language in ARSD 44:90:13:02, Senator Hunhoff requested data that shows the benefits of 
medical cannabis outweigh the risk of using it. Ms. Lynne Valenti, Department of Health, stated the language 
change was made in response to opposition by the medical association and reflects the language used by the FDA 
when they are considering or approving medications. Data on benefits outweighing the risks is provided to the 
department by the person submitting the petition. Mr. Murphy indicated that the petition would contain a clear 
description of the condition, its risks and benefits, and the peer-reviewed research to back up the risks and benefits. 

Senator Hunhoff asked what information is provided to the patient to educate them on the benefits and side effects 
of medical cannabis. Mr. Reistroffer replied that the information is distributed in a variety of ways: warnings posted 
at medical cannabis facilities; a consultation with facility staff the first time the patient comes in to get medical 
cannabis; and reminders on the back of every receipt for every subsequent visit. However, information on the actual 
medical use is not provided - that is left to the doctor to discuss with the patient. 

Representative Jensen referenced radio ads he has heard in recent months saying a person can get a medical card 
over the phone, which would indicate the person could purchase medical cannabis without consulting their doctor; 
he wondered where the safety factor is for the public. Mr. Reistroffer acknowledged that the ads are misleading 
and anyone offering a consultation over the phone is violating state law. A consultation must take place face to 
face, with the individual seeing their doctor in person to go over medical records and discuss a treatment plan, 
however, that consultation make take only five minutes because the need is apparent. 

Representative Hansen asked if the department has denied a petition under the current rule that could be approved 
if the amended rule is passed and whether passage of the rule makes it easier for the department to approve 
petitions. Ms. Schaefbauer replied that of the three petitions received to date, all have been incomplete and would 
not qualify if the revised rule is approved. She said the process would not necessarily be easier if the rule passes 
but it would be more in line with the legislative intent for the statute. 

Representative Hansen asked if there was a condition that the agency had in mind that might be approved under 
this amendment. Ms. Schaefbauer stated that there was no specific condition the agency had in mind but noted 
that many conditions on the list proposed by the department in last year's rulemaking would not meet the standard 
currently in rule. 

Senator Hunhoff asked if it only takes one contact with some type of practitioner to get a medical cannabis card or 
are follow-up visits required. Mr. Murphy responded that the language in statute requires either ongoing 
discussions or for the practitioner to make themselves available for consultation. A patient must also talk to their 
doctor to renew their certification, which must occur annually at minimum or can be shorter if the doctor so 
designates. 

Representative Hansen inquired about potential pop-up clinics around South Dakota State University and the 
University of South Dakota at which people can obtain medical cannabis cards. Mr. Murphy said none of his 
association's members are involved in such activities and if they are being held, they still must follow the law. 

Xviii 



Rules Review 
11/1/2022 
Page 5 of 16 

Representative Jensen commented that the wording could be more specific in terms of what the benefits of medical 
cannabis are and how they outweigh the risks, saying as it currently reads, he does not believe it reflects what the 

voters intended. 

Representative Jensen moved, seconded by Representative Hansen, that proposed rule 44:90:13:02 be reverted 

to a step prior under SDCl. 1-26-4.7(2)(3). 

Senator Hunhoff asked the department if the Medical Marijuana Oversight Committee had been a part of their 
drafting and review process. Ms. Schaefbauer answered that the committee had encouraged the department to 
review the changes but did not participate further in the hearing process. 

Motion failed on a roll call vote with 1 A YE and 5 NAYS. Voting AYE: Jensen. Voting NAY: Cwach, Foster, Johns, 

Hunhof/, and Hansen. 

Representative Cwach moved, seconded by Senator Johns, that the review of the rules proposed by the 
Department of Health is complete. Motion prevailed on a roll call vote with 5 A YES and 1 NAY. Voting AYE: Cwach, 

Foster, Johns, Hunholf, and Hansen. Voting NAY: Jensen. 

South Dakota Board of Nursing (Department of Health); Amend rules to: 

• Update the definitions used in Article 20:48; 
• Revise and update the rules on the delegation of medication administration tasks to nursing assistive 

personnel, including training and supervision requirements; 
• Remove the registration requirement for diabetes aides to be listed on the board's unlicensed personnel 

registry; and 
• Remove the requirement for all medication aides to be registered by the board and require only those 

employed in skilled nursing facilities, assisted living centers, or hospitals to be registered. 

Ms. Linda Young, South Dakota Board of Nursing, reviewed the proposed rules. 

Representative Jensen asked if the proposed rules include provisions for background checks. Ms. Young explained 
they are a requirement for nurses but not for aides, and a formal statutory change would be necessary to make 
them a requirement for registrants. Representative Jensen voiced concern that a background check was not being 
required for individuals who would be administering Schedule II narcotics. 

Senator Hunhoff wanted to know why home health care and hospice care were not included on the list of facilities 
for which registration is required to perform medication administration. Ms. Young responded that most of the 
complaints received by the board involve medication aides and occur in skilled nursing facilities, assisted living 
centers, and hospitals, but that the registration requirement could be updated in the future, if necessary. Senator 
Hunhoff suggested that home health care be considered in the future because of the level of risk involved in that 

environment. 

Representative Jensen moved, seconded by Representative Hansen, that the review of the rules proposed by the 
South Dakota Board of Nursing (Department of Health) is complete. Motion prevailed on a roll call vote with 6 

A YES. Voting A YE: Cwach, Foster, Jensen, Johns, Hunholf, and Hansen. 

South Dakota Board of Pharmacy (Department of Health): Amend rules to provide the framework for the 
Redistribution of Donated Prescription Drugs and Medical Supplies program which was created with the passage of 

House Bill 1086 by the 2022 Legislature. 
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Ms. Kari Shanard-Koenders, South Dakota Board of Pharmacy, reviewed the proposed rules. 

Senator Hunhoff asked what constitutes medical supplies and where the term is defined. Ms. Shanard-Koenders 
said medical supplies are defined in statute and include items such as insulin pods for pumps and tubing. 

Senator Hunhoff inquired as to where the pilot program was conducted in South Dakota and what are the risks for 
patients accepting donations from the program. Ms. Shanard-Koenders responded that the pilot program was 
conducted at Avera McKennan in Sioux Falls and drugs classified as narcotics are excluded from the program. 
Patients who accept donated drugs and medical supplies sign an acceptance form and the risk to the participating 

pharmacy is mitigated through the language in House Bill 1086. 

Senator Hunhoff lastly asked about how illegal diversion is prevented within the program. Ms. Shanard-Koenders 
provided that pharmacists inspecting the products donated will be able to prevent diversion, and that this risk is 
diminished by the fact that controlled substances are ineligible for donation to the program. 

Senator Johns moved, seconded by Representative Hansen, that the review of the rules proposed by the South 
Dakota Board of Pharmacy (Department of Health) Is complete. Motion prevailed on a roll call vote with 6 AYES. 

Voting A YE: Cwach, Foster, Jensen, Johns, Hunholf, and Hansen. 

Department of Human Services: Amend rules to: 
• Increase eligibility for certain telecommunications equipment; 
• Correct and specify eligibility for the communication assistance services program; 
• Add criteria for denial, suspension, or revocation of interpreter certification; 

• Update shared living terminology and compliance requirements; 
• Expand time for shared living required training and training requirements; 

• Amend definitions; 
• Adjust provider enrollment requirements; 
• Clean up language and internal references; 
• Specify records requirements; 
• Update case management provisions; 
• Clarify the requirement for a functional behavior analysis; 

• Clarify provider role regarding immunizations; 
• Increase eligibility for community training services; 

• Repeal DRS statement of purpose; 
• Repeal day service provisions within the shared living chapter; and 
• Repeal the 300-foot provider building separation requirement. 

Ms. Jenna Howell, Department of Human Services, reviewed the proposed rules. 

Public Testimony 

Mr. Dan Cross, Community Support Providers of South Dakota, testified in support of those proposed rules 
pertaining to the Division of Developmental Disabilities, saying his members had formed a work group and provided 
feedback to the department. Mr. Cross said it would be helpful in the future for the department to make the 
organization aware of what rules are being proposed prior to their public hearing to give them an opportunity to 
provide suggestions and information. Mr. Cross noted that while the rules resulted from the work group's 
suggestions, a number of other rules suggested by the group were not yet considered by the department. 
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Representative Jensen asked if the increased rate for telecommunication equipment is a federal requirement. Ms. Howell 
explained it is a state program with a dedicated funding source and the rate increase is based on need and will allow 

them to serve more people. 

Representative Jensen inquired as to whether a resident must physically live in South Dakota to benefit from the 
program. Ms. Howell said the rules follow the legal definition of a resident. Responding to a follow-up question 
from Representative Jensen on the applicability of the telecommunication equipment benefit, Mr. Eric Weiss, 
Department of Human Services, stated there are a variety of low-cost options for popular pieces of equipment. 

Representative Cwach generally questioned how community support providers are impacted in their day-to-day 
operations by these proposals. Ms. Howell indicated the goal of the rule changes is to impose less regulation on 
providers and clean up some rules, but maintain provider and participant flexibility. 

Senator Foster asked if there is a timeline for the department to consider other rules submissions by the work 
group. Ms. Howell replied that a specific time has not yet been set but she anticipates more rules will be proposed 

next summer. 

Senator Hunhoff asked for an explanation on the proposed changes regarding letters of compliance. Ms. Howell 
clarified that references to contractors were updated to read shared living providers, who work under the auspices 
of contractors. Ms. Joey Younie, Department of Human Services, confirmed that the language was being changed 

to align with the terminology currently being used. 

Senator Hunhoff commented that she sits on many committees where the testifiers talk about communication; as 
community service providers serve some of the state's most vulnerable residents, it is important that the agency sit 
down with the providers to determine what rules are most important and need to be revised next. 

Representative Cwach moved, seconded by Representative Hansen, that the review of the rules proposed by the 
Department of Human Services is complete. Motion prevailed on a roll call vote with 6 AYES. Voting AYE: Cwach, 

Foster, Jensen, Johns, Hunhoff, and Hansen. 

South Dakota Board of Examiners for Counselors and Marriage and Family Therapists (Department of Social 

Services): Amend rules to: 
• Clarify requirements of an approved counseling program's practicum and internship requirements for 

education acceptable for licensure as a professional counselor; 
• Clarify the required methods of supervision for post graduate supervisees to allow flexibility in the required 

observation of supervisees seeking a professional counselor license or marriage and family therapist 

license; 
• Clarify that a post-graduate plan of supervision automatically expires upon issuance of a professional 

counselor, professional counselor- mental health, or marriage and family therapist license; 
• Add the Counselor Rehabilitation Certification Examination (CRC} as an acceptable national examination for 

meeting the requirements of licensure as a professional counselor; and 
• Allow the board to accept an examination deemed equivalent to the Association of Marital and Family 

Regulatory Board's National Examination on Marital Therapy for purposes of meeting the examination 
requirement of licensure as a marriage and family therapist. 

Ms. Jennifer Stalley, South Dakota Board of Examiners for Counselors and Marriage and Family Therapists, 
reviewed the proposed rules, which are part of the board's commitment to review their rules on a biennial basis. 
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Public Testimony 

Mr. Terry Dosch, South Dakota Council of Community Behavioral Health, thanked the board for including his 
members in the process, and voiced support for the rules as presented, especially the simplification of the licensing 
process as it will help to remove barriers to hiring people amidst pressing workforce issues. 

Representative Jensen asked why the requirement to have a supervisor evaluate a trainee's work face to face was 
being removed. Ms. Stalley said it is difficult to read an official transcript from a school and discern if the evaluation 
took place face to face. Going forward, an electronic process will be utilized, which is in alignment with the recent 

allowance of remote counseling. 

Representative Jensen moved, seconded by Representative Hansen, that the review of the rules proposed by the 
South Dakota Board of Examiners for Counselors and Marriage and Family Therapists {Department of Social 
Services) is complete. Motion prevailed on a roll call vote with 6 AYES. Voting AYE: Cwach, Foster, Jensen, Johns, 

Hunhoff, and Hansen. 

State Board of Elections (Office of the Secretary of State): Amend rules to: 
• Update recapitulation sheets to provide clarifying language and additional tabulation descriptions; 

• Allow for the use of certain abbreviations on official ballot stamps; 
• Provide clarity regarding the certificate of transmittal to a counting board; and 
• Update the voter registration form to provide clarity to the choice of party information section. 

Mr. Jason Lutz, Office of the Secretary of State, reviewed the proposed rules, and noted they all derived from 

county auditor offices. 

Representative Jensen asked if only stamped ballots may be counted at an election. Mr. Lutz confirmed that the 
stamp is required by law for a ballot to be counted and tabulation machines were reprogrammed several years ago, 
as a result of a Government Operations and Audit Committee discussion, to check the printing of the ballot and 

remove those ballots that do not contain the stamp. 

Representative Jensen asked if people with mail forwarding services who do not actually live in South Dakota can 
register to vote in the state. Mr. Lutz responded that when a person fills out the registration form, they are attesting 
to their address on that form. The historical practice has been that the Legislature has discussed the issue for at 
least a decade and determined that a person attesting to that address can use a post office box number. 

Senator Johns inquired if the stamp is placed on the ballot manually or by a machine. Mr. Lutz clarified the stamp is 
placed on the ballot by the election worker before giving it to the voter. 

Representative Cwach asked why hand-counted paper ballots were added to the rule regarding use of 
recapitulation sheets. Mr. Lutz said county officials had requested that the rule expressly state its application to 
non-hand-counted ballots, to match the technical understanding of the officials. In answer to Representative 
Cwach's follow-up regarding the need to report more information on optically counted ballots, Mr. Lutz cited federal 
law as requiring ballot marking devices, often used by individuals with disabilities, to be separately tabulated. 

Senator Foster asked if a person registering to vote leaves their party affiliation blank, how it is determined whether 
to list them as an independent or a no party affiliation voter. Mr. Lutz explained that there is no recognized 
independent party in South Dakota so if the choice of party field is left blank, the person will be listed as 

independent/no party affiliation. 

. 
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Representative Hansen moved
1 

seconded by Senator Hunhoff, that the review of the rules proposed by the State 
Board of Elections {Office of the Secretary of State} is complete. Motion prevailed on a roll call vote with 6 A YES. 
Voting A YE: Cwach1 Foster, Jensen, Johns, Hunhoff, and Hansen. 

Department of Game, Fish and Parks: Amend rules to: 
• Remove the deadline for removing ice shacks from the ice each year; 
• Remove restrictions on mesh size or net size for nets used for taking smelt; 
• Remove the 15-inch minimum length limit for bass on Burke Lake and impose a 15-inch minimum length 

limit on Lake Mitchell; 
• Allow crossbows as a legal method of take for paddlefish during seasons when bow and arrow are a legal 

method of take, and match areas where crossbows can be used to take paddlefish below Gavins Point Dam 

with Nebraska regulations; 
• Remove language regarding purchasing preference points associated with the old GFP licensing system; 
• Allow someone else to help tend hoop, trap, setlines, and floatlines if the licensee is present; 

• Reduce the check times for hoop nets, traps, and setlines; 
• Modify the rule listing fish importation requirements to better describe current definitions; 
• Allow permitted individuals to receive assistance when participating in lawful fishing activities; and 
• Remove the Peregrine Falcon from the list of endangered birds and add the species to the list of threatened 

birds. 

Mr. Tom Kirschenmann, Department of Game, Fish and Parks, reviewed the proposed rules. 

Referencing the meeting minutes provided by the department with their rules packet, Senator Hunhoff asked if 
there is a controversy over the use of crossbows. Mr. Kirschenmann replied there is a lot of conversation in general 
over the use of crossbows for big game and paddlefish, with some individuals thinking their use would increase 

hunter success and result in fewer available licenses. 

Senator Hunhoff inquired about the consequences if a person is authorized to use a licensee's hoop nets or traps 
but is caught using them without the licensee present. Mr. Kirschenmann said the individual would be ticketed for 
fishing without a license, and noted the reason for the proposed change is to account for the greater amount of 
work involved in setting these nets and lines, where additional help may be necessary. 

Representative Cwach wondered if people can use crossbows from boats during the same time as other 
paddlefishing. Mr. Kirschenmann said he believed so although most crossbow use would occur from shore as long 
as the person was correctly permitted. Mr. Kirschenmann clarified in response to Representative Cwach's follow-up 
that crossbow use will be open to anyone, not just individuals with disabilities, but the number of people using the 

crossbows is limited. 

Representative Hansen moved, seconded by Senator Hunhoff, that the review of the rules proposed by the 
Department of Game, Fish and Parks, is complete. Motion prevailed an a roll call vote with 4 AYES and 2 NAYS. 
Voting AYE: Jensen, Johns, Hunhofl, and Hansen. Voting NAY: Cwach and Foster. 

Department of Gamet Fish and Parks: Amend rules to: 
• Modify the time during the season when hunters can have uncased weapons within certain parks in the 

state park system; 
• Change the start date of the spring turkey hunting season and increase the maximum number of licenses 

available to residents; 
• Modify the hunting units within the Black Hills; 
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• Remove a unit from the spring wild turkey hunting season and revise the valid date of access permits for 
Good Earth State Park and Adams Homestead and Nature Preserve; 

• Align start dates for turkey hunting seasons; 
• Establish a later Custer State Park spring wild turkey season and set the number of licenses available to 

residents; and 
• Remove the preference point unit from turkey hunting in Custer State Park. 

Mr. Tom Kirschenmann, Department of Game, Fish and Parks, reviewed the proposed rules. 

Senator Foster asked why turkey numbers have dropped in the Black Hills and western South Dakota. Mr. Kirschenmann 
cited a number of reasons including winter mortality and lower production. Research studies have been conducted 
in which radio collars were put on hens to check on nesting issues; the results of those studies along with hunter 
harvest information will be analyzed to assist the department in making turkey hunting season decisions in the 
future. 

Representative Jensen inquired if the mountain lion population could impact turkey numbers. Mr. Kirschenmann 
responded that mountain lions do not generally go after turkeys but could possibly get nesting hens. 

Senator Johns moved, seconded by Representative Hansen, that the review of the rules proposed by the 
Department of Game, Fish and Parks is complete. Motion prevailed on a roll call vote with 6 AYES. Voting AYE: 
Cwach, Foster, Jensen, Johns, Hunhoff, and Hansen. 

Transportation Commission (Department of Transportation): Amend rules to: 
• Delete limited speed zones on highway segments in Pennington County that have been obliterated or 

transferred to a local government; 
• Establish a limited speed zone for the crossroad over Interstate Highway 90 at mileage reference marker 

59.19 in Pennington County; 
• Change the speed limits on U.S. Highways 281 and 212 in and around Redfield; 
• Change requirements for becoming and remaining qualified to submit bids for highway construction 

contracts; 
• Revise the process for accessing bid proposals; 
• Repeal a rule relating to rejection of bids; and 
• Allow the submission of optional combination bids. 

Ms. Karla Engle, Department of Transportation, reviewed the proposed rules. 

Representative Hansen requested an explanation of how the optional combination bid will work. Ms. Engle said the 
proposed rule outlines what happens with each circumstance, if a contractor submits a total number for the bid for 
the entire project or separate bids for each individual portion of the project. If there is at least one combination bid 
submitted and no bids for each of the separate projects, the bids cannot be compared, and the agency can award 
for the combination bid. 

Representative Hansen expressed concern that in choosing a combination bid over bids for each project individually, 
the state may not be getting the best deal. Ms. Engle said the only way to know for sure is to compare bids, and the 
department is hopeful this change in the process will create more opportunity for different contractors to compete. 

Representative Jensen asked if a larger contractor could submit a lower bid and shut out smaller contractors. Ms. Engle 
responded that the new process could likely have the opposite effect, and more smaller contractors will submit bids 
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on the broken-out projects. She agreed to track the program and report back to the committee next year with the 
results. 

Senator Foster wondered if the combination bid could include a breakdown of bids for each separate project to 
allow for comparison with bids submitted just for a specific project. Ms. Engle replied that would force a 
combination bidder to essentially bid separately on each project. Senator Foster then asked if instead of separating 
their bids, a combination bidder could indicate where any cost savings are coming from with their bid. Ms. Engle 
said a concern she would have in that situation is that contractors are very careful about making their specific bid 
open to the public and unless they are awarded the contract, the information they submit is proprietary. 

Representative Jensen asked if time and cost overrun factors are built in if one contractor does multiple projects. 
Ms. Engle responded that language is built into their contracts that the contractor must meet the stated deadlines 
and the department carefully analyzes any requests for additional compensation. 

Senator Hunhoff inquired as to why the combination bid rules are being proposed. Ms. Engle said the department 
has been looking at the issue for a while and thought the change in process could increase competition and make 
more projects available for smaller contractors. 

Representative Hansen asked if any geographical constraints would be placed on combination bids going forward. 
Ms. Engle replied that complex urban projects would likely not be combined. Mr. Sam Weisgram, Department of 
Transportation, who manages the bid-letting office, said the process would be used in rare occasions not on a 
frequent basis, and jobs that would limit competition would not be combined. 

Senator Johns moved, seconded by Representative Hansen, that the review of the rules proposed by the 
Transportation Commission (Department of Transportation) is complete. Motion prevailed on a roll call vote with 
6 AYES. Voting A YE: Cwach, Foster, Jensen, Johns, Hunhoff, and Hansen. 

South Dakota State Railroad Board (Department of Transportationl: Amend or repeal rules concerning: 
• Administration of the board; 
• Property management guidelines; 
• The award and administration of railroad trust fund loans; and 
• The requirements for railroad tax credits. 

Ms. Karla Engle, Department of Transportation, reviewed the proposed rules. 

Representative Jensen asked about how the interest rates on railroad trust fund loans are established. Ms. Engle 
explained the rates are set by the board, with the most current rate being two percent with a balloon payment due 
after seven years. 

Representative Hansen moved, seconded by Representative Cwach, that the review of the rules proposed by the 
South Dakota State Railroad Board (Department of Transportation} is complete. Motion prevailed on a roll call 
vote with 6 A YES. Voting AYE: Cwach, Foster, Jensen, Johns, Hunhoff, and Hansen. 

South Dakota Lottery (Department of Revenue): Amend rules to implement ticket-in, ticket-out payment for video 
lottery terminals, and clean up and clarify existing rules. 

Mr. Clark Hepper, South Dakota Lottery, reviewed the proposed rules which were prompted by the passage of 
Senate Bill 152 by the 2022 Legislature. 
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Public Testimony 

Mr. Matt Krogman, South Dakota Licensed Beverage Dealers and Gaming Association, voiced his organization's 

support for the rules as presented. 

Representative Jensen asked whether ticket in, ticket out play was already available on gaming devices and if it 
would be optional for businesses to offer it. Mr. Hepper explained that it is currently available on regular casino 
gaming devices, but the option would be new for video lottery machines and optional for an operator to purchase. 
The system eliminates the need for a player to go to a cashier to redeem a ticket from a machine. 

Senator Hunhoff inquired as to why a rule was being proposed allowing licensed distributors to broker the sale of 
video lottery machines between operators. Mr. Hepper said such activities are already in rule, but the specific rule 
was being proposed to clarify the process. As the video lottery market matures, there will be some opportunities 
for an operator to sell to another operator, and they should be encouraged to use a licensed distributor to broker 

the sale. 

Senator Hunhoff asked if the proposed rules mandate that establishments have broken video lottery machines 
replaced as quickly as possible. Mr. Hepper said owners have the opportunity to pull the machine off the floor 
without replacing it right away, but the expectation is that if a gaming machine is on the floor, it should be in a 

playable state or be replaced or removed. 

Representative Hansen wanted to know if all machines are currently connected to the Internet. Mr. Hepper 
explained that currently, each establishment has a site controller which connects to the video lottery central system. 
Each video lottery machine in that establishment is connected to the site controller through IP cellular service and 
the site controller's information is collected every night on that cellular service line. 

Representative Cwach wondered if having the game odds posted to the Lottery website, as is being proposed, 
instead of physically on a poster at the gaming location, complies with statute. Mr. Hepper said the change was 
being proposed to simplify the process of making the odds available to players with the easiest way to communicate 
being via the website. Posters cannot be updated quickly enough or printed large enough to convey all of the 
necessary information. Ms. Kirsten Jaspers, Department of Revenue, speaking as legal staff for the agency, stated 

that posting the odds online complies with the statute. 

Representative Cwach asked if, given the advances in technology, the odds could be posted on the screen of the 
gaming machine before the player begins the game. Mr. Hepper replied that capability would need to be addressed 

by the game manufacturer. 

Senator Johns inquired as to how often game odds have to be calculated. Mr. Hepper explained that the odds do 
not change based on play per machine but are the overall odds for the game. 

Representative Hansen said although the rules say an establishment could post a link to the odds, the statute says 
a link is not good enough. Ms. Jaspers responded that the Lottery is trying to help the industry and is reading the 

law correctly. 

Representative Hansen moved, seconded by Representative Cwach1 that proposed rule 48:01:05:06 be reverted 
to a step prior under SDCL 1-26-4.7. Motion prevailed on a roll call vote with 4 AYES and 2 NAYS. Voting AYE: 
Cwach1 Foster, Jensen1 and Hansen. Voting NAY: Hunho/1 and Johns. 
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Representative Jensen moved, seconded by Senator Hunhoff, that the review of the rules proposed by the South 
Dakota Lottery (Department of Revenue} is complete and the remaining rules be approved. Motion prevailed on 
a roll call vote with 6 AYES. Voting AYE: Cwach, Foster, Jensen, Johns, Hunhoff, and Hansen. 

South Dakota Division of Insurance (Department of Labor and Regulation!: Amend rules to: 
• Adopt a definition of "authorized;" 
• Identify certain circumstances that are not a conflict of interest under the annuity standards passed in 

Senate Bill 148; and 
• Amend the effective date of the proposed adopted rules to coincide with the effective date of Senate Bill 148. 

Ms. Lisa Harmon and Mr. Frank Marnell, Division of Insurance, reviewed the proposed rules. 

Public Testimony 

Mr. Warren Graber, Graber and Associates, testified in support of the proposed rules, saying the division has been 
open to working with insurance agencies to develop rules that are fair to both sides - independent insurance 
producers and industry producers. Mr. Graber said their main goal is to ensure that consumers are treated fairly. 

Mr. Randy Moses, Independent Insurance Agents of South Dakota, said the division kept their side of the bargain 
in bringing the proposed rules forward and while Senate Bill 148 was contentious, the rules are necessary to provide 
clarification for agents so they do not unintentionally violate the law. 

Mr. Justin Smith, American Counsel of Life Insurers (ACLI), spoke in opposition to the rules, referencing a letter his 
organization had submitted to the division as part of the written comments for their public hearing. Mr. Smith said 
while regulation of insurance should be kept at the state level, that regulation should be uniform from state to 
state, and the rules as presented neither carry the intent of the law nor represent a correct interpretation of the 
law. 

Ms. Kim O'Brien, Federation of Americans for Consumer Choice, was opposed to the rules, stating the law is clear 
on what is not a material conflict of interest and further clarification is not needed. 

Ms. Sarah Wood, Insurance Retirement Institute, testified that her members supported Senate Bill 148 but do not 
support the rules. Ms. Wood said these types of situations are better handled on a case by case basis rather than a 
one-size-fits-all basis as laid out in the rules. 

Rebuttal 

Mr. Marnell reiterated the division's mission statement which emphasizes protecting the public and providing fair 
industry regulation, and said the rules work in harmony with the law to accomplish that mission. 

Senator Hunhoff requested clarification on the exclusions to material conflicts of interest, as proposed in ARSD 
20:06:08:67. Mr. Marnell explained that the division would not look at a producer based solely on whether the 
producer has a minority or majority ownership in an insurer, or has an immediate family member employed by an 
insurance agency. Responding to Senator Hunhoff as to why he is opposed to the language, Mr. Smith said it is too 
ambiguous. 

Senator Johns asked what constitutes a fiduciary relationship. Mr. Smith replied that the federal government briefly 
enacted a standard of care for insurance agents nationally that put in place a fiduciary standard, and the best 
interest standard enacted by Senate Bill 148 is not at the level of a fiduciary standard. 
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Senator Johns clarified whether there was an obligation of the insurance producer to disclose or demand a waiver 
beyond a material conflict of interest. Mr. Marnell explained that there is no such requirement. 

Representative Cwach noted that while Senate Bill 148 was being considered by the legislature, there was a dispute 
over definitions and instead of letting legislators debate and discuss the issues, it is being brought before the IRRC 

which is not good government. 

Senator Johns stated that while he does not believe the language of the rules is ambiguous, consumers need to be 
aware of what constitutes material as it relates to material conflicts of interest. 

In response to Senator Johns, Mr. Moses said as a matter of disclosure, if a material conflict of interest exists, the 
agent would be unable to make the sale to the consumer. The statute states agents should avoid or reasonably 
manage material conflicts of interest. Mr. Moses added that many smaller agencies in the state would be unable to 

operate if a sale under these circumstances was prohibited altogether. 

Senator Hunhoff asked who determines what is a material conflict of interest. Mr. Marnell explained that the 
division would review and investigate the complaint and make a decision based on the facts. If a decision cannot be 

made, the complaint would go to the Office of Hearing Examiners. 

Representative Hansen commented that it was unusual that a term is defined in statute but the rules based on that 
statute say that is not how the term is defined. He said it would be better to make the change as an amendment 
legislatively and that it is not appropriate for the IRRC to take that action. 

Mr. Moses said his organization is more than willing to change the statute but that the ACLI was opposed to any 
changes, wanting to use the language as it appears in the model. According to Mr. Moses, the division asked his 

group to allow the issue to be addressed through rule. 

Mr. Smith responded that Senate Bill 148 was model legislation, and the division introduced an amendment to the 

bill at the request of insurance agents. 

Senator Johns said he would be satisfied to pass the rules as presented and if the issue needs to be revised, it can 

be done during the 2023 Legislative Session. 

Senator Hunhoff admonished the division and the industry for not working out problems with the proposed rules 
before they came before the IRRC, and said it was not the role of the committee to do that for them. 

Senator Hunhoff moved
1 

seconded by Representative Cwach1 that all rules submitted by the Division of Insurance 
(Department of Labor and Regulation) should be reverted to a step prior under SDCL 1-26-4.7(4)(7). Motion 
prevailed on a roll call vote with 6 A YES. Voting A YE: Cwach1 Foster> Jensen> Johns1 Hun ho ff, and Hansen. 

South Dakota Real Estate Commission (Department of Labor and Regulation 1: Amend rules to: 
• Require applicants for a responsible broker's license to furnish evidence of completion of 24 class hours 

beyond the associate broker's license; 
• Formally adopt the required course of study for the responsible broker's class hours; and 

• Add continuing education subject areas related to property managers. 

Ms. Melissa Miller, South Dakota Real Estate Commission, reviewed the proposed rules, the passage of which will 

coincide with statutory changes that take effect January 1, 2023. 
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Public Testimony 

Mr. Matt Krogman, South Dakota Realtors Association, testified that his organization had promoted this idea in 
House Bill 1153 during the 2022 Session and the members support the rules as presented. 

Ms. Denise Hanzlik, South Dakota Multi-Housing Association, whose membership is comprised of rental unit 
managers, expressed support for the proposed rules. 

Representative Cwach moved, seconded by Representative Hansen, that the review of the rules proposed by the 
South Dakota Real Estate Commission (Department of Labor and Regulation) is complete. Motion prevailed on a 
roll call vote with 6 AYES. Voting AYE: Cwach, Foster, Jensen, Johns, Hunhoff, and Hansen. 

South Dakota Appraiser Certification Program (Department of Labor and Regulation): Amend rules to redesignate 
the state-registered credential as the registered trainee appraiser credential and clarify the scope of practice to 
bring rules into closer alignment with federal rules. 

Prior to the agency's presentation of the rules, Representative Hansen moved to waive, pursuant to SDCL 1-26-4, 
the five days' prior service of the agency's rules packet for Committee consideration as required by SDCL 1-26-4(8). 
Representative Hansen found sufficient reason that the agency was unable to comply, as the agency was working 
diligently to obtain an acceptable compromise with the industry at the recollection of the Committee. 

Ms. Anna McCarthy, South Dakota Appraiser Certification Program, reviewed the proposed rules which bring the 
program back into compliance with federal law. 

Public Testimony 

Ms. Sandra Gresh, Professional Appraisers Association of South Dakota, thanked the agency for taking the 
concerns of the organization into consideration when revising the rules, and voiced support for the rules as 
presented. 

Representative Hansen moved, seconded by Representative Cwach, that the review of the rules proposed by the 
South Dakota Appraiser Certification Program (Department of Labor and Regulation) Is complete. Motion 
prevailed on a roll call vote with 6 A YES. Voting A YE: Cwach, Foster, Jensen, Johns, Hunhoff, and Hansen. 

South Dakota Appraiser Certification Program (Department of Labor and Regulation): Amend ru les to establish 
experience training programs. 

Ms. Marcia Hultman, Secretary, Department of Labor and Regulation, reviewed the proposed rules which were 
reverted by the IRRC at its August 23, 2022, and September 13, 2022, meetings, and are being resubmitted for 
consideration for a third time. 

Public Testimony 

Ms. Sandra Gresh, Professional Appraisers Association of South Dakota, voiced support for the proposed rules in 
their current form with a few minor recommended corrections. Senator Johns, acting as chair, said such corrections 
were inappropriate at this time and the rules would be considered as they were presented. 

Representative Cwach asked what had changed in the current packet as compared to the previous versions and 
what is being required of trainees. Ms. Hultman said the rules in their current form lay out the minimum 
requirements for the program and remove the memorandum of understanding provision. The department's next 
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step is to work with South Dakota State University to develop the education platform. Trainees will need to pass 
the same assessments and meet the same requirements as other applicants for appraiser credentials. 
Representative Hansen moved, seconded by Representative Jensen, that the review of the rules proposed by the 
South Dakota Appraiser Certification Program (Department of Labor and Regulation} is complete. Motion 
prevailed on a roll call vote with 6 AYES. Voting AYE: Cwach, Foster, Jensen, Johns, Hunho/f, and Hansen. 

Public Testimony: General Purposes 

No public testimony was offered or received. 

Closing Remarks 

Chair Hansen congratulated Senator Johns on his years of service to the Interim Rules Review Committee, as he is 
not running for re-election. Senator Johns noted that the committee does a lot of heavy lifting on important issues, 
and he thanked his fellow committee members for their efforts in that duty. 

Adjournment 

Senator Hunho/f moved, seconded by Representative Jensen, that the meeting be adjourned. Motion prevailed 
on a roll call vote with 6 AYES. Voting AYE: Cwach, Foster, Jensen, Johns, Hunho/f, and Hansen. 

Chair Hansen adjourned the meeting at 5:08 p.m. 

All committee agendas and minutes are a val/able on the LRC website: http://sdlegislature.gov. You m11y subscribe to electronic delivery of agendas and 
minutes at My LRC on tbe LRC website. 
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order is in favor of Pufty's. LLC for this license. Puffy' s LLC raised the constitutional. legal, and 
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proceedings with the Department of Health. 
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