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N STA hul

Appellant Thermal Intelligence, LLC, a Canadian corporation, will be referred to
as “Thermal Inelligence.” Appellee Anderson Industries, LLC will be referred to as
“Anderson Industries.”

Unless otherwise noted. citations to the record will be indicated by “CR”
followed, where applicable, by comesponding line{s) and page number(s). The
Addendum will be referred to as “Add.” followed, where applicable, by the
corresponding line(s) and page numben(s).

JURISIHCTIONAL STATEMENT

Thermal Intelligence appeals from (1) the Judgmem dated February 23, 2024
which incorporates the oral decizion rendered on January 31, 224, and (2) the Order
Granting Anderson Industries” Motion for Summary Judgment entered, filed and
racorded on Febrary 23, 2024, The Notice of Appeal was timely filed on March 21,
2024, This Court has jurisdiction to hear this matter pursuant to SIDCL 15-26A-3(1) as an

appeal from a Ninal judgment.

L. Whether The Circait Court Erred In Finding That A Valid Agreement Or
Enforceable Promise Between Appellee And Appellant Existed.

Yes. The circuit cowrt erred because the July 19, 2009 communications lefl open
esseniial termis. required further negotiation, and the mutual intent of the parties
was pof carried into effect. Allematively, it this Count determines that the July 19,
2019 converzations constitute an enforceable agreement, the circuil court erred by
not considermg all terms.

s AFSCME v Siowx Falls School Dist,, 2000 5D 20, 603 N.W.2d 81 1.



o City of Chamberlain v. R.E. Lien, Inc., 5321 N'W.2d 130, 132 (S.DD. 1994),
o Haves v Northern Hiils Gerneral Hosp., 1999 8D 28, 590 N.W.2d 243,

o [iehip v Kirchoff, 851 N, W.2d 743 (5.1, 2014)

o Weitzel v. Sionx Valley Heart Parfaers, 2006 813 435, T14 N.W.2d 834,

o  Wilcox v, Vermenlen, 2000 8D 29, 781 N.W.2d 464,

1. Whether The Circnit Court Erred By Not Considering A Subsequent and
Superseding Agreement That Ocvourred on Augost 1, 2009,

Yes. The circuit court failed to consider the August 1, 2019 agreement which
wnequivocally modified and superseded the July 19, 2019 “agreement”

SDCL 20-7-3
«  Haggar v Offert, 387 NW.2d 45 (5.D.1986).

I, Whether The Circuit Court Erred In Finding That Thermal Intelligence
Breached An Agrecment With Anderson Indastries.

Yes. There are genuine issues of material fact as to the purpose of the pavment
schedule proposed by Thermal Intelligence. Further. there are genuine i1ssues of
material fact as to why Thermal Intelligence suspended payments to Anderson
lndustries.
IV.  Whether The Circoit Court Errved In lts Determination of Damages.
Yes. The cireuit court erred in its determination of damages becanse there are
genuine ssues of material fact as to the alleged damages.
I July 2020, Anderson Industries brought suit agamst Thermal Intelligence, On
March 27, 2023, Anderson Indusiries moved for summary judgment. Cm July 12, 2023,
Thermal Intelligence filed a cross motion for summary judgment. On November 1, 2023,
arguments were heard before The Honorable Marshall Lovrien, Circuit Judge, al
Webster, South Dakota. On January 31, 2024, a Status Hearing was held telephonically

whereby The Honorable Judge Lovrien gramted Anderson Industries” motion for



summary judgment and denied Thenmal Intelligence s cross motion for Summary
Judgment.

The circuit court held that there are no genuine issues of material fact that a valid
agreement or enforceable promise between Anderson Industries and Thermal Intelligence
existed, that Thermal Intellipence breached that agreement, and that Anderson Industries
has suffered damages as a result. The specific findings of the circuit court are as follows:

There are no gennne issues of material fact as to the argnment that

Thermal Imelligence entered into an agreement with Anderson Industries

to purchase 30 V1.5 heaters at a price of $69,500 each.

CR 2718 4:20-24.

There are no genuine issues of material fact that two down payments were
made on July 19, 2019 and August 22, 2019 for the 30 V1.5 heaters at a
price of 369 54 each.

CR 271-272. 4:25-5:12.

There are no genuine isspes of matenial fact that Thermal Intelligence
commitied to a wrtlen payment plan for the heaters.

CR 272: 5:13-15.

There are no genuine issues of matenial fact that Thermal Intelligence
ultimately paid Anderson Indusiries 51,167,000,

CER 272, 5:15-17.
There are no genuine issues of material facl that Anderson Industries
manufactured all 30 heaters and delivered 17 of them to Thermal
Intelligence.

CR 271 5:18-20.

There are no genuine issues of material fact that Thermal ntelhigence first
breached its agreement with Anderson Industnies when it failed to make
payments accordmg to the payment schedule.

CR 272 5:21-24,



There are no genwine issucs of material fact that Thermal Intelligence
breached the agreement with Anderson Industries on November 18, 2019,
when it terminated the entire agreement.

CR. 273; 6:2-5.

Anderson Industries did not misrepresent its capacity to fulfill the terms of
the contract,

CR 273 6:6-12,

Anderson Industries did not repudiate the contract and has fulfilled all
terms of the contract.

CR 273; 6:13-18.
The contract was supported by consideration.
CR 273, 6:19-21.
There is nothing in the record that the heaters were imoperabla.
CR 2173, 5:21-22.
There 12 nothing in the record that indicates Thermal Intelligence ever
ﬁ!:in::ﬁd Lo retum, reject, or reguest that Anderson Industries repair the

CR 273; 6:23-25.

There are no genuine issucs of matenial fact that Anderson Industries
mitigated its damages by storing the heaters.

CR 274; 7:1-10.
STATEMENT OF THE FACTS
This case arises from a commercial dispute between Anderson Indusiries and
Thermal Intelligence regarding the development, manutacturing, and sale and delivery of
mdustrial diesel heaters. At the outset of the parties” relationship, Thermal Intelligence
and Anderson Industries sought to collaboratively develop and market a new line of

dicsel heaters. (CR 07}, 29:15-24). Thermal Intelligence provided Andersom Industries



with the reguired specifications needed for the business venture 1o be successhul, (CR
070 29:13-24). After some collaboration and developments, Thermal Intelligence agreed
lo purchase 5 V1.0 heaters from Anderson Industries, (CR 0735 46:6-10). However, the
V1.0 heaters did not meet Thermal Intelligence’s expectations or specifications. (CR 073
47:1-T). In an attempt to mitigate this shortfall, Anderson Industries provided parts, and
Thermal Imelligence paid for the labor 1o retrofit the heaters. (CR 073 47:8-21 1 The
parties then sought to develop a new heater model that met Thermal Intelligence’s
specifications, specifically to address the VLI heating inadequately. (CR 076 51:13-
55:100.

However, Anderson Industries had previously purchased materials for 60 V1.0
heaters in order to decrease overhead costs. (CR 076 52:11-22). Thus, before a new
heater model could be developed, Anderson Industries needed to liquidate its excess
supply of 30 V1.0 heaters and materials. (CE 132-133), Acting in good faith, the parties
collaboratively developed a plan to modify the V1.0 design to address the madequate
heating issues—which became the V1.5 model. (CR 076 51:22-52:110). Meamwhile,
discussions began conceming the development of future models, the V1.7 and V2.1 and
the possibility of Thenmal Intelligence acquiring the licensing and related intellectual
property to the heater line. {CR 077 55:23-56:21).

Om July 19, 2019, the parties continued discussions for a path forward. (CR 133-
135). The parties then devised a plan whereby Thermal Intelligence would eventually
purchase 30 V1.5 heaters, the parties would continue developing the V1.7 and V2.0
models together, and discussions concerning the IP acqmsition would resume in the near

future. (CH 133-135). These dizcussions continued. and on August 1, 2019 Kory
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Anderson, on behall of Anderson Industries, sent an agreement proposal wherchy
Thermal Intelligence would acquire the K2 V2.0 Diesel Flameless Heater Product Line.
{CR 139}, Brian Tiedemann, on behalf of Thermal Intelligence, accepted this offer, (CR
1441},

On September 4, Brian Tiedemann reached out to close the loop on the
agreement, (CR 141) Ten davs later, on September 14, Kory Anderson proposed some
moditications to the original offer, suggesting new pricing and additional seérvices for
Thermal Intelligence, (CR 1RR). Soon after, Brian Tiedemann communicated concerns
about delivery delays and lack of support from Anderson Industnes. emphasizing the
impacts these issues were having on Thermal lntelligence's ability to meet customer
expectations. (CR 189) Thermal Intelligence then learmned that Anderson Industries had
laid off key stafl and was closing its facility in Mapleton, North Dakota. (CR 076 53:20-
23, 54:5-7).

Soon thereafter, Thermal Intelligence began to expenence financial strain as its
customers were refising to pav for defective and inoperable heaters. (CR 207).
Meanwhile, Thermal Intelligence was incuming substamtial expenses in attempts to repair
these Faulty units themselves because of the lack of support from Anderson Industries.
{CR 191-192). With these significant changes in circimstances, Thenmal Intelligence
mformed Anderson Industries of its position as to the price of the exsting V1.3 units.
(CR 145},

Om October 3, 2019, Brian Tiedemann, on behall of Thermal Intelligence,
mitiated a plan to keep the K2 heater developments alive. (CR 193). Brian Tiedemann

proposad a pavment schedule that ensured Anderson Industries could remain operational,



support the K2 heater line, and continue developing the V1.7 and V2.0 models. (CR 149).
However. as of November 18, 2019, Thermal Intelligence had not received any
replacement parts to fix the inoperable heaters. (CR 155). Brian Tiedemann, on hehalf of
Thermal Imelligence, notified Anderson Industries that this was one of many reasons
why Thermal Intelligence would be terminating its relationship with Anderson Industries.
{CR 133), As of this date, Thermal Intelligence received a total of 17 V1.5 heaters, albeit
they did not meet Thermal Intelligence’s standards or specifications. (CR 092 117:11-
25).
STANDARD OF REVIEW

This is an appeal of an order granting a motion For summary judgment. Summary
judgment is only proper when the pleadings, deposilions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue
as to any material fact, and that the moving party is entitled to judgment as a matter of
law, SDCL § 15-6-56{c). Summary judgment is an extreme remedy, which is not
mtended as a substitute for trial. Dhscover Bank v. Srandey, 2008 8.1, 111, 9 19, 757
MNW.2d 756, Tol. “Summary judgment may be granted only where there 15 no genuine
msue of material fact.” Erickson v, Lavdielle, 368 NW.2d 624, 626 (8.D. 1985). “The
moving party has the burden of clearly demonstrating an absence of any genuine issue of
material fact and an entitlement 1o judgment as a matter of law."” Jodfmson v Matthew J.
Baichelder Co,, 2010 8.1D. 23, 9§ &, 779 N.W.2d 690, 693. This Court “view[s] all
evidence and favorable inferences from that evidence in a light most favorable to the

nofmoving party.” fd.

12
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L The Cirvuit Court Erred In Finding That A Valid Agreement Or
Enforceable Promise Between Appelles And Appellant Existed.

The circnit court granted summary judgment to Anderson Industries on the ssue
of whether an agreement existed between Thermal Intelligence and Anderson Industries.
Specifically, the cirewit court found that on July 192, 2019, Thermal Intelligence enterad
mto an agreement with Anderson Industries to purchase 30 V1.5 heaters at a price of
569,500 each. Appellant disputes that the parties came to an agreement because these
communications left open essential terms, required further negotiation. and the mutual
mtent of the partics was mof camied into effect, Alternatively, if this Court determimes that
the July 19, 2019 conversations constitute an enforceable agreement. the circuit court
emmed by not considening all terms.

A, The July 19, 2019 conversations do not constitute an enforcenble
agresment,

Contract interpretation 18 a question of law, and upon appeal, this Court reviews
the matter anew_ AFSCME v Siowx Falls School Dist, 2000 8D 20, 603 N.W.2d 811:
Haves v. Northern Hills General Hosp,, 1999 8D 28, 590 N.W.2d 243. Under South
Dakota law, “before a court may enforce a contract there must be a determination that a
valid contraet was created.” City of Chamberfaln v. RE, Lien, Inc.. 521 N.W.2d 130, 132
(5.0 1994), *The existence of a valid contract is a question of law, and the proponent has
the burden to prove the contract by evidence so clear and satisfactory that no doubt
remains.” Wilcox v. Vermetlen, 20010 3D 29,924, 781 N.W.2d 464, 472.

“If an agreement leaves open essential terms and calls for the parties to agree fo
agree and negotiate in the future on essential terms, then a contract 1s not established.™

Weirzel v, Sioux Valley Heart Partners, 2000 81 45,9 23, 714 N.W.2d 884, 892

13



{citations omitted). Further, “[tJhere must be mutual assent or a meeting of the minds on
all essential elements or terms in order to form a binding contract.”™ See Liehig v
Kirchoff, 851 N.W.2d 743, 752 (8.0, 2014) (quoting Vander Heide v. Boke Ranch, fne.,
736 N.W.2d 824, 832 (8.0 2007)).

In the present case. the communications between the parties, while extensive,
exhibit a lack of defimitive and final terms whach are essential for forming an enforceable
contract. There was not mutual assent as 1o all essential terms as this was not a simple
contract to purchase 30 V1.5 heaters. To demonstrate this. and for sake of clarity, below
5 @ chronologcal representation of the July 19, 2019 email exchange between the parties
that the circuit court held to be an enforceable contract:

It seems that we ve tied the price on the V1.5 to the acquisition of the [P
and designs and this has complicated the negotiations, rather than
simplifying them. It appears that IP and Designs are a longer-term
discussion and we should continue that, but for now, time 18 of the essence
for both our companies, 8o here’s a fourth option with itz subsets,

CR 135 (PL (H}44),

1. Lower our V1.5 selling price to 569,500 on all 30 units, if you agree to
provide a PO for all 30 units at a down pavment of 20%). We make less
per machine, but it may be casier for vou to sell them and'or keep more
profit. But. it helps us by getting V1.3 inventory out the door. On receipt
of PO and down pavment it is 10 weeks until we ship the lirst units. We
may be able to ship sooner, but we are confident in the 10-week number if
any contingencics arise.

CR 135 (PL 00044).

RESPONEE FROM APPELLANT:
We will 1ssue a PO for 21 units at a price of $69,500 with a down
payment of 20%, and ssue subsequent PO's & downpayments
immediately upon receiving commitment from customers,

CR133-134 (PL (004 2-00H43),

SSPONSE F

14



We agree, with the stipulation that no V1,75 are built until all 30
V1.5 have been sold.

CR 132-133 (PL 0004100004 2).

We agree. Our intention all along was that we would exhaust the
V1.5% first.

CR 131 (PL (H)43),

2, V1.7, we need to hit 15 units to get 1o our Airst price break. Any less, the
unit costs go up dramatically. To state a sellmg price 15 highly dependent
on the number of units, so we would need discussions to establizh a fair
price. To help vou and vour customer, we estimate 14 weeks from PO and
down payvment.

CR 133 (PL D0D44).

RESPONSE FROM APPELLANT:
if we agree to a transaction on the IP in the future we would like
%3000 funit purchased. .. credited 1o that transaction.

CR 133-134 (PL 00042-00043

This scems reasonable to me.
CR 132-133 (PL 00041-00042).

e N . ;1 T
Cireat.

CR 131 (PL 000409,

3. V1.0 (next vear’s model), we start from the market selling price and work
backward 1o find the unit cost. IT unit cost is higher than the market targat
price, then we either reduce features. quality or find cost savings in the
nooks and crannies.

CR 133 (PL ()44,

RESPONSE FROM APPELLANT:
We understand vour Feedback on V1.7, Our desive 15 to sell V1.7
unils this vear and would like to know if we could cover the low

15



volume costs with a $5,000 margin erosion, or if the delta is
grreater than that.

CR 133-134 (PL 00042-00043).

RESPONSE FROM APPELLEE;
The costs of V1.7 depends significantly on the mumber of units

sold. 50 giving you a number is a wild guess at this point. We can
share the increased volume costs with vou then you can see what
level of margin erosion 15 acceptable,

As o start let's agree on deflming the V1.7 costs as V1.5 {69,500+
new MEL ineremental {LOK) + low volume imcrease’, so in effect,
were selling the V1.7 at 8705k + low volume costs, for this model
vear. But as before. we can build no V9175 until the 30 V1.5s are

sone.

CR 132-133 (PL ({4 1-00042).

\CCEPTANCE FROM APPELLANT:
Wes that's how we arrived at the 55,000 premium. We weren™t
looking for a hard number... Just needed to know if it was widaly
different. We need 1o be able 1o quote V1.7"s and sell them even iff
we can’l secure 15 at a time,

CR 131 (PL 00040),

4, When the current time pressure is lessened, we will resume a longer-term
discussion of IP and design acquisition. Your current purchases of V1.5
and V1.7 could be negotiated as part of the overall tenms and conditions.

CR 135 (PL 00044),

RESPONSE FROM APPELLANT:
It still remains critical the hyvdraulic heat exchanger is successfully
relocated. | completely understand why Anderson would want to
contain investiment costs in this project, however from our
perspective il appears as though little 1o no enthusiasm remains
{for obvious reasons ), We expected our feedhack from the field
would lave been tested and applied to a completed 2.0 unit by
June, In place of that the pace of progress has been glacial, and
after paying a sigmficant premiom for our equipment We are now
paving for our own warranty retrofits. 5o NAKOTA also contimue
to pay an unfair price for this adventure.

CR 133-134 (PL 00042-00043),

16



1 respectfully disagree, T know that Tim, Nick, and Dan G are
trying to find the best solution for vouw. We take pride in our work
and want it to be the best. Here's what we know. Airflow over the
CAC is spotty causing a too large Delta-T, which causes the NOx
level to be too high. Here's what we're working on, in order of our
preference.

1) Tim has Doosan Engineers working to see if the following can
work. The NOx is produced by too large of delta-T. Doosan specs
are at 100 load, Doosan is checking to see if a larger dehta-T at
BE% load 15 acceplable in WOX emissions. IF it 15, no changes need
ler be made to the machine.

2) Tim s checking what an air diverter to the poor CAC airflow
spots will do to the Delta-T

3 The worst-case scenario, (but will work) is to allow first air 1o
flow over the CAC

CR 132-133 (PL 00041-0004 2.

ACCEPTANCE FROM APPELLANT:
To be fair [ wasn't suggesting that they weren't trying to find the
right solution... just that the problem was identified in Nov and it is
now Julv. Thave to think that if it was a priorty it wouldn't take 9
months. It has been a critical performance barrier that we have
been paszionate about eliminating, Please keep us in the loop as we
are waiting lor the successiul confirmation.

CR 131 {PL 0BOD40),

Here. the required negotiation on essential terms bevond the date of the supposed
agreement indicates that the contract could not be finalized on July 19, 2019. The
communications reflect a ‘work. in progress’ where kev aspects were still open to future
negotiation and agreement. rendering the existing discussions too mdefinite to constitute
an enforceable contract, Most importantly, the V1.5 heaters needed to produce more heat
than the V1.0 model, and a solution was not agreed on and was still in the works. (CR
076, 51:22-25) (CR 133-134 (PL O0042-004k43 ),

Despite discussions about specific conditions and pricing. the email exchanges

clearty iliustrate that multiple essential terms were left open and were contingent upon

17



future negotiations and agreements, Resultingly, as a matter of law, an enforceable
contract was aof established. See Weitzel, T14 N.W.2d at 892 (a contract is nol
established if an agreement leaves open essential terms and calls for the parties to agree
to agree and negotiate in the Tuture on essential terms). This is particularly evident in the
discussions concerning the V1.7 and V2.0 units, where pricing and other conditions were
explicitly stated to depend on future devélopments and market conditions. See (CR 132-
133 (PL 0004 1-00042)) {“We agree, with the stipulation that no V1.7s are built until all
30 V1.5'= have been sold.™).

Further. Souwth Dakota law reguires mutual assent or a meeting of the minds on all
essential terms to form a binding contract. See Liebig, 851 NW.Id at 752 (holding that in
order to form a binding contract, there must be mutual assent or a meeting of the minds
on all essential elements or terms). The dialogue regarding V15 modifications, future
transactions, [P rights, and development of subsequent modealzs, reveals a lack of
definitive mutual assent on cssential matiers, The parties’ agreed to continue discussions
on these essential terms,

Additionally, the terms discussed were not only indefinite but were expressly
conditional on the outcomes of ongoing negotiations. For instance, the agresment 1o
adjust V1.7 pricing based on future unit sales and the incorporation of V1.5 sales mto IP
negotiations illustrate that the contract’s terms were contingent on conditions not yet
fulfilled. Such conditional and future-dependent stipulations prevent the formation of a
legally binding contract as they leave material terms opeén and to be agreed upon in the
future. The most significant aspect not agreed upon was the solution to the heat

deficiency. This istue was never adequately resolved, and it was an essential element of

15



the negotiations. See (CR 133-134 (PL (M042-0000<43 1) (*°Tt still remains eritical the
hydraulic heat exchanger 13 successfully relocated. ™).

For these reasons, this Court should determine that because essential tenms were
fefl open and mutual assent to these terms was never reached, an enforceable contract
was Ao eslablished.

B. Alternatively, if the July 19, 2009 conversations constitute an enforceable
apreement, the circuit court erred by not considering all terms.

The most essential rule in the construction of contracts is that the count must, if
possible, ascertain and give effect to the mutual intention of the parties. GME, fne v
Dreadwood Soctal Cheb, e, 333 NW.2d 442 (5.D.1983 ), Forester v. Weber, 298
MW 2d 96 (5.0 1980). In determining the mtent of the parties. we must considear the
entire contract, Chord v. Pacer Corp,, 326 NW.2d 224 (5. 1. 1932). This Court has
explaned, “[wlhen interpreting a contract we prefer to give effect to all its terms, rather
than an interpretation which leaves a part unreasonable or of no effect.”™ fn re Dissalntion
of Midnight Star Enterprisves, LF. ex vel. Midnight, 2006 312989 12, 724 N W 2Id a1 337
{quoting Nefsor v. Schellpfeffer. 2003 8D 7. % 14, 656 N.W.2d 740, 744) (internal
guotations omitted). Once the provisions of an agréement have been given their proper
meaning by the Cowt, “[wlhether a contract has been breached 15 a pure guestion of fact
for the trier of fact to resolve.” Weitzel, 714 N.W.2d at 394,

The cwrcunt court sumply held that on July 19, 2019, Thermal Intelhgence entered
mto an agreement to purchase 30 V1.5 heaters at a price of 369,500 each. However, the
circuit court failed to consider all terms of the agreement, which 1t was hound to do, See
Nelgon, 656 NW.2d at 743 (“The contract is to be read as a whole, making every effort

to give effect to all provisions.™)

19



The circuil court’s itcrpretation of the July 19, 2019 agreement only considered
terms conceming the purchase of 30 VL5 heaters. In doing so, the circuit court
effectually determined that this constituied a complete and standalone agreement,
However. a8 noted in the chronological representation of the July 19, 2019 conversations.
the record clearly shows that there were additional terms in the agreement involving
multiple clauses that involved future collaborations, developments, md negoliations.,
Accordingly, there are gentine issues of material fact as to the etfect of the additional
lerms

1. There are gennine issues of material fact as to the parties” inteni.

When considering all terms of the agreement. there are genuine issues of material
fact as to the parties” mtent. At the outset of the parties” relationship, it was the parties”
mtent to design, manufacture, and sell heaters that met Thermal Intelligence’s
specifications at an appropriate economic price, (CR 072; 35:8-13) The email exchange
that took place on July 19, 2019 cannot be isolated from this context. This intent 15
explicithy found within the four comers of the purported agreement:

I would like to find a productive path forward to maintain and grow our

relationship. i is in that spint, T want to offer a fourth option and give you

some definitive answers to your questions.

{CR 135 (PL 00044)),

In further support of the parties’ imtent, the record s clear, At the outset of ther
relationship, Thermal Intelligence and Anderson Industries worked together to develop
the V1.0 heater. Thermal Intelligence then purchased 30 V1.0 heaters from Anderson
Industries, However. these heaters did not produce enough heat and did not meet Thermal

Intelligence’s specifications. (CR 076; 52:11-16). The parties then began exploring
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optioms for a new maodel. Unfortunately, Anderson Industries, in an attempt to cut
overhead costs. had purchased parts for 60 VL0 heaters, 30 more than what Thermal
Intelligence had committed to purchase. (CR 076, 32:11-16). To contain Anderson
Industries” mvestment costs, the parties discussed modifications that could be made 1w the
V1.0 heater, specifically the relocation of the heat changer. (CR 133-134 (PL 00042-
U0043)% (CR 076; 51:22-23). These modified heaters became the V1.3 model. Because
of Anderson Industries mventory overhead costs. the 30 V1.5 heaters needed to be sald
before any new models could be made. This = supported by the July 19, 2019
communications wherein Dan Ewert, on behalf of Anderson Industries, explicily stated
.t helps us by getting V1.5 inventory out the door.™ (CR 135 (PL B00447),
Accordinglv, the intent of the parties dunng the July 19, 2019 communications was fo
continue developing future heater models, specifically the V1.7 and V2.0 heaters, and
ultimately reach an [P acquisition deal, but this could not be achieved until the 30 V1.5
heaters were sold, The intent of the parties was nof a simple sale of 30 V1.5 heaters.
Thermal Intellizence would not have agreed to purchase 300 V1.5 heaters without
ndditional terms. (CR 088; 98:20-99:2) (“we wanled to get those units sold for [ Anderson
Industries] ... because we couldn’t get to the next stage without getting them sold). This
i & genuine issue of material fact. And further, the circuit court erred because it
mierpreted the alleged contract in a way that rendered the additional teams meaningless.
Seg Caffey v Coffer, 2016 8D 96, 9 B, BEE N.OW .2d. BOS, B09 (stating that couns should
nol interpret contracts in a way that renders a portion of the contract language
meaningless).

2 There are penuine issues of marerial fact as to Anderson Indusrries " ability

te satisfy all terms.
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Before the above referenced terms could occur, Anderson Industries lad off the
entire innovation team and shut down its facility in Mapleton, North Dakota. See (CR
076, 53:20-23; 54:3-7) Without the original innovation team in place, the mutual intent
of the parties to modify the V1.5 model and develop the V1.7 and V2.0 models could not
be carried into effect. Thermal Intelligence clearly communicated this to Anderson
Industries:

Without the team who developed the heater in place we do not believe the
product can be supported from vour other operations,

{(CR 191 (PL (MH}33}).

Even assuming. arguendo, that this intent could eventually be carried into effect,
acquiring an entirely new innovation team would dramatically aher costs, lead times, and
strategy, altering all essential terms of the July 19, 2019 communications. This was
recogmized by Anderson Industries:

I agree that there arc critical resources from our development team

required to support this project. That is why our support strategy involves

them in the plan. There iz no way [ could get support from our finance

partner to deliver another vear of heaters at no margin with such a hagh

mvestment in the development of the product.

{CR 191 (PL 00:033)). Fusther, Anderson Industries informed Thermal Intelligence that
there would also be increased costs going forward:

We will continue providmg the K2 product and will have a support

infrastructure, this chviously would have to be built into the price going

forward if we table the IP* deal.

(CR 192 (PL (0034)), Accordingly, there are genume isswes of matenal fact that
Anderson Industries could satisty all terms of the July 192, 2019 communications.
3 There are penuine issues of marerial fact as to the operability of the eaters

and Thermal [ntelligence’s subsequent requesis to repair the heaters.
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The circuit court improperly found that there s nothing m the record indicating
that the heaters were inoperable. See CR 273 at 6:21-22, The circuit court also improperly
held that there is nothing in the record indicating that Thermal Intelligence ever
attempied 1o return. reject, or request that Anderson Indusiries repair the heaters, See CR
273 at 6:23-25. However, the record clearly demonstrates that these findings are
ermoncous, Within the record there is communication between Thermal Intelligence and
Anderson Industries specilically discussing the moperable heaters:

Do vou know which umits were the oneis) that wouldn't start out in

western NDT I'd like to look at the telemetry data, and possibly get a data

:;.ﬁ;unﬂd fromn those units to get a better idea of what might have taken

(CR 218 {Thermal 000013 )).

All T've really heard is that the units wouldn™f start and were brought back
by the customer. Do they both mot start?

(CR 217 (Themmal 0000 12)) Additionally, within the record 15 an email exchange
between Thermal Intelligence and one of its customers that. in great length. details the
moperability of heaters that were shipped directly from Anderson Industries. See (CR
207-208).

Further, the record clearly shows Anderson Industries inability to repair heaters at
Thermal Imelligence’s request. Az a result of Anderson Industnies’ entite innovation team
being laid off, Anderson Industries no longer had access 1o the remote daia for the
heaters:

Doowe (Anderson) no longer have access to the Proemion data for some

reason? Dan Ewert spearheaded pretty much everyvthing as far as the

Proemion was concerned. Since Dan E 15 no longer here (and even while
e was) my knowledge of the situation = minimal,
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{CR 217 (Thermal 000012)). Additionally, Jason Chodur, Anderson Industries’ emplovee
responsible for ordering replacement parts, was now living in Wisconsin and had a
different full-time job, which dramaticallv imhibited Anderson Tndustries” ahility to
perform any repairs or wWarranty requests:

Jason is our main purchasing guy. who only works Tor Anderson on a

]E::::nad basis. as he now lives in Wisconsin and has a different lull-time

I myselt haven’ the foggiest idea how to go about ordermg anything, s0
I'm not much help.

Y our best bet here 15 o stay in contact with Jason for updates. The ball 1=

rolling on thas order. I"'m just not sure how (o expedite it considenng the

current state of our company.
{CR 215 (Thermal 000123 On October 8, 2019, Ivan Celuszak, on behalf of Thermal
Intelligence, contacted Jason Chodur seeking assistance with ordering replacement parts
for the inoperable heaters. (CR 213-214 (Thermal 000121-000122}). In his response,
Jason Chodur informed Thermal ntelligence that he was working himited hours and was
very busy because he had another tull-time job and also farms. (CR 213 {Thermal
GO01210) As of October 24, 20149, none of the necessary parts were ordered and Thermal
Intelligence was unable to fix the inoperable heaters. (CR 211 (Thermal 000119}). And
according 1o Anderson [ndustries” warranty policy. it was Anderson [ndustries’
obligations to repair and/or replace any paris that were defective. See (CR 209 (PL
DOODEY).

As of November 18, 2019, Thermal Intelligence had not recerved any replacement
parts to fix the inoperable heaters, Brian Tiedemann, on behalf of Thermal Intelligence,

notified Anderson Industries that this was unacceptable and was one of many reasons

why Thermal Intelligence would be terminating its relationship with Anderson Industries:
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[W]e have a million in receivables we can't collect because the cquipment

straight from Factory doesn™ work. So we are spending significant

amounts of money and resources trying to save the day. .. Parts lead times

are ridiculous and after placing a parts order many weeks ago we still have

nothing. The equipment has way more issues than last yvear so everything

haz gome downhill. .. Kory this is not how any of us wanted this to end.

Unfortunately with problematic eguipment and zero support of any Kind,

we are no longer prepared to fight the war alone.

{CR 155 {PL H¥28)).

Thus, the circuit court erred in its finding as to the operability of the heaters,
Thermal Imelligence’s subsequent requests to repair the heaters. and Anderson
Indusiries” abality o ful Gl the requests. Because of these genuine 1ssues of matenal fadl,
il this Court determines that an agreement between the parties exists, this Court should
find Anderson Industries” mability to render assistance or order replacement parts as a
breach.

IL. The Circuit Court Erred By Not Considering A Subsequent amd Superseding
Agreement That Oceurred on Aungust 1, 2009,

Even if the circuit court correctly determined that the July 19, 2019, conversation
ereated an enforceable agreement. the terms of that agreement were subsequently
superseded and modified by an August 1, 2019 agreement. This issue was raised by
Thermal Intelligence but was not considered by the circuit court. See (CR 164}, App.
0T,

On August 1, 2019, Thermal Intelligence and Anderson Industnes met via
video/teleconference 1o continue negotiations in alignment with the July 19, 2019 email
exchange. Following this meeting, Kory Anderson, on hehalf of Anderson Industries,
senl an agreement proposal whereby Thermal Intelligence would acquire the K2 V2.0
Dresel Flameless Heater Product Lme. (CR 139 (THERMAL 000 1407)). On August 2.
2019, Brian Twedemann, on behall of Thermal Intelligence, accepted this proposal, (CR
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140 (THERM AL () 38)). The terms and conditions of this agreement are as follows;
Initial Transaction V1.5 - 30 units:
Purchase at 364,504 plus an additional 510,000 per unit applied to acquire
ownership of the product (300,000 going 1o acquisition)

Subsequent Order V1.7 - 20 Units to be purchased for 2019 season under
same pricing and royalty simcture

The $64,500 base unit price includes Engineering, Support, and
Production Management of the K2 product line, Anderson Innovations
would remain the engineering and manufacturing partner on the K2
through this agreement for 5 years (through 2023 season).
Engineering and product ¢changes limited to nunor prodoct changes,
options, and performance adjustments.

Major redesigns nvolving more than budgeted monthly allowance or new
models would be scoped through a new Engineering Services Agreement

Budgeted Services Allowance of 180 hours per year

Any changes affecting cost will adjust base price per unit and be
communicated upfront during change process

Annual Minimum Order of 50 units

Complete transfer and licensing executed for K2 Product and related [P

upen completion of the $1.8 Million purchase price through the rovalty

structure.

Failure to mect payment obligations or minimmum annual order

requirements results in termination of the agreement without

reimbursement, except for units paid for and m production.
(CR 139 (THERM AL (M40, The circun court failed to consider the above August 1,
2019 agreement which unequivogally modified and superseded the July 19, 2019
agreement, See SDCL 20-7-5 (defining “novation™ as the substitution by contract of a
new ohligation for an existing one and is subject to the mles conceming contracts in

geteral). This Court has delineated the essential elements of novation as;

{1) a previous vahd obligation, (2) agreement of all parties to the
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substitution under a new contract based on sufficient consideration, (3)

extingushment of the old contract, and (4} the validity of the new

contract. Clear and convincing evidence is required in order to justify

setting a written contract aside and holding it abandoned or substituted by

subsequent parol evidence or contract.

Hagger v Olfert, 38T MW 2d 45, 50 (5.1 1986} Applying these clements to the case at
hand, all four elements are met, thereby establishing novation.

First, the circuit court found there 10 be vahid contractual obligation wherein
Thermal Intelligence agreed to purchase 30 units of V1.5 heaters at 369,500 per umt. CR
271 4:20-24. This determination was based on the provisions set forth i the July 19,
2019 email exchange. See (CR 131 {PL 00040,

Second, during the August 1, 2019 video/teleconference, the parlies reached a
new agreement which altered the terms of the initial transaction. See (CR 139
{THERMAL 000140)). This subsequent agreement not only maodified the price per unit to
S04, 500 bt alzo added a component of $1LO00 per wnit being allocated towards
acguiring ownership of the product Ime. This s a clear and distinet departure from the
terms et forth i the Juby 19, 2019 agreement and indicates mutual consent to the new
lerms.

Third, the modified pricing structure and additional terms concerning the
acquisition of the product line serves as a substitution for the July 19, 20019 agreement.
This substitution extinguishes the previous agreement. as the parties have set new terms
that replace the conditions of the original agreement. The inclusion of the product
acguisition fee fumdamentally changed the economic and strateégic substance of the

transaction, which reflects the parties” original intent—to successfully modify the V1.5

model, develop the V1.7 and V2.0 models, and reach an agreement on the acquisition of
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the K2 V2.0t Dhesel Flameless Healer Product Line,

And tourth, the agreement reached on August 1, 2019, is valid as it meets all the
necessary legal requirements for a contract, including offer, acceptance, and
consideration. The consideration is clearly reflected in the revised pricing, represented by
the significant economic commitments made by Thermal Intelligence and the
corresponding obligations of Anderson Industries to deliver heaters, provide warranty
support, continue developments. and transter its future produet line.

Accordingly, this constitutes a clear instance of novation. The record displavs the
parties’ mient to substitute the orginal agreement with a new one that significantly
altered the economic and strategic engagements between them. Should this Courl
determine that an enforceable agreement was reached on July 19, 20019, this Cournt should
recognize the establishinent of novation and establish that the August 1, 2019 agreement
replaced the July 19, 2019 agreement.

I, The Circait Court Erred In Finding That Thermal Intelligence Breached An
Agreement With Anderson Indostries.

The circuit court found that on July 19, 2019, Thermal Intelligence entered into an
agreement with Anderson Industries to purchase 30 V1.3 heaters at a price of 569,500
each. and that Thermal Intelligence first breached this agreement when it failed to make
pavments according to the payment schedule. However, there are genumine iszues of
material fuct as o the payment schedule.

A. The payment schedule proposed by Thermal Intelligence was not an
amendment to the July 19, 2019 ‘agreement.’

Om or about September 27, 2019, Thermal Imelligence became aware that
Anderson Industries had Taid off key stafl and was closing its facility m Mapleton, North
Dakota. This exacerbated Thermal Intelligence's concerns with non-fimctional heaters
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and lack of support from Anderson [ndustries. Thermal Intelligence communicated these
concerns with Anderson Industries. Seg (CR 145-147 (PL 00033-000346%). Anderson
Industries then notified Thermal Imtelligence that “there are some things outside of cach
of our controls that prevent an 1P alignment deal.”™ (CR 145 (PL 0003 3)). With these
significant changes in circumstances, Thermal Intelligence informed Anderson Industries
of ils posilion:

I just want to make sure our position is clear so you have the appropriate
context for vour decisions that relate to Thermal intelligence.

13 Chur cost for the existing units 15 $64, 50 with no allotment for an [P
tramsfer.

23 I we do not have exclusivity for the K2 design we can no longer
represent the product.

) Without resolution on whether or not we exclusively represent the K2
product we will swiflly change strategies to a mix of products we do
exclusively represent. That decision will have to be made within the next 4
weeks before we start investing in our 2020 sales strategies.

(CR 145 (PL 00033)), Subsequently, on October 3, 2019, Brian Tiedemann, on behalf of
Thermal Intelligence, imtiated a plan to keep the K2 heater development alive:

While there still remaing considerable uncertainly on exactly what the path
forward looks like, we are trving to find a path that makes economic
sense, and allows the K2 design to live another day.

{CR 193 (PL 00033)). This plan consisted of' a payment schedule that éensured Anderson
Industries could remain operational, support the K2 heater line, and continue developing
the V1.7 and V2.0 models. The proposed payment schedule is as Follows:

As we collect recervables from equipmernt sales we will in tumn transter
funds to Anderson.

In addition to that we will commal to:

2 - S payments per week on cach Monday, & Thursday, So we
will leverage our credit facilities to ensure Anderson 18 receiving a
minimum of 200,000 per week.

The first 200,000 wire transfer has been sent and is addition to the
41T, DM already received by Anderson.
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As mentioned previously this schedule can be aceelerated based on our
receivables,

(CR 149 (THERMAL DHM5Ty). Crucially. this proposal occurred gfter Thermal
Intelligence made its position clear conceming V1.5 pricing and product exclusivity.
Anderson Indusiries acceptad thiz proposal. See fCR 149 (THERMAL 000057)),

Thermal Intelligence’s mtent for the payment proposal is clear. “we are trving to
find a path that makes economic sense, and allows the K2 design to live another day.”™
(CR 193 (PL (0035)). This was not simply a proposal to pay for 30 V1.5 heaters.
Thermal Intclligence’s mient was 1o ensore that Anderson Industries had enough
cashilow to continue developing the K2 product line. Accordingly, there is a genuine
ssue of material Fact as 1o what Thermal Intelligence was committing to conceming the
pavment schedule.

B. Thermal Intelligence expressly communicated its reasons for suspending
all payments to Anderson Industries,

There is a genuine issue of material fact as to why Thermal Imelligence
suspended all payments to Anderson Industries. Anderson Industries alleged that the sole
reazon Thenmal Intelligence suspended pavments was because Anderson Industries failed
lo release a heater, See CR 050; CR 154-137 (PL 00027-30), However, on Nov, 18, 2019,
Thermal Intelligence notified Anderson Industries of it reasons. Specifically, Thermal
Intelligence cited to a plethora of reasons: lack of communication, problematic and
moperable eguipment, lack of support, lengthy paris lead times, failure 1o order/deliver
replacement parts, Frozen deliveries, and customers refusing o pay for inoperable heaters.
(CR 133 (PL 00O02E)). Most importantly, Thermal Intelligence was spending significant
money and resourees irying to mitigate the damages caused by the inoperable heaters.
(CR 135 (PL GO0O28)), “Accepting anvmore dehivenes from Anderson [ndustrnies] only
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mcreased [Thermal Intelligence s] lnbilitics, nsk. and exposure. (CR 155 (PL 0O028)).
Accordingly, there is a genuine issue of material fact as 1o the reasons why Thenmal
Intelligence suspended all payviments to Anderson Industries.

IV,  The Circait Court Erved In Its Determination of Damages,

The circuit court erred in its determination of damages. Prior to any purported
agreement (o purchase any V1.5 heaters, Anderson Industrics had already purchased and
was in possession of the parts necessary 1o build 30 V1.5 heaters, many of which were
already built. See (CR 131 (PL 00044)) (...t helps us by getting V1.5 inventory out the
door.");, see alse (CR 076, 32:16-19) (“[Anderson Industries] had built double the
mventory that we had committed to buy...”). Thus, any claim for damages that considers
the full costs of matenals for the V1.5 heaters 13 not supported by the record. This = a
genume issue of material fact, rendering the crrcuit court™s decision as to damages wholly
inappropriate.

Furthermore, Anderson Industries filed this lawsuit in July 2020, Anderson
Indusiries did not make any attempt o litigate these issues until it filed for summary
judgment on March 27, 2023, Thus, applving nearly four years of interest 15 unfair to
Thermal Intelligence and encourages and supports the practice of prolonged litigation,
Should this Court determine that Anderson Industries is entitled to & monetary judgment,
Thermal Intelligence requests that this Court equitably reduce the interest owed.

CoONCLUSION

WHEREFORE, Thermal Intelligence respectfully requests that this honorable
Court reverse The circuil court s judeoment and remand with instructions 1o emter judgment
i favor of Thermal Intelligence, or in the alternative, reassign this matter to a new judge
L continue proceedings,
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF DAY FIFTH JUDICIAL CIRCUIT
ANDERSON INDITSTRIES, LLC, | RCTV 20-(HMH2 3
Plaintiff,
VS, ORDER REGARDING CUROSS-
MOTIONS FOR SUMMARY
THERMAL INTELLIGENCE, INC.. a JUDGMENT
Canadian corporation,
Detendant.

This matter having come on for a hearing before the Honorable Marshall C. Lovrien,
Circuit Court Judge, on November 1, 2023, at 2:0d P.M. ot the Day Coounty Courthouse in
Webster, South Dakota. on Plaintifl and Defendant’s Cross-Motions for Summary Tudgment,
Plamntdt appeared by and through its attorneys Jonathan A. Heber of Cutler Law Firm, Sioux
Falls, South Dakota. Defendant appeared by and through s attomey Tatum ('Brien of
(FKeefe, O'Brien, Lyson & Foss, LTD. Fargo. North Dakota.

Om Januwary 31, 2024, at 11:00 AM., the Court rendered an oral decision on the Cross-
Mlotions for Summary Judgment. Plaintiff appeared telephonically by and through its attomey
Jonathan A, Heber of Cutler Law Firm, Sioux Falls, South Dakota. Defendant appearcd
telephonically by and through its attomey Tatum O Brien of O"keefe, 0"Brien, Lyson & Foss,
LTD. Fargo. North Dakota, The Court’s oral findings and conclusions are incorporated in this

Order as if s21 forth herem.

App. 001
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The Courl having reviewed the bricfs, statements of undisputed matenal Fact,
atfidavits, and considered the arguments of counsel, and upon all the records and pleadings on
file herein,

IT IS HEREBY ORDERED, ADIUDGED, AND DECREED as follows:

1. Plaintff Anderson Industries, LLC's Motion for Summary Judgment on its
clames for breach of contract (Count [ and Count IT) against Defendant Thermal Intelligence,
Inc. 15 n all respects GRANTED,

2. Defendant Thermal Intellizence, Ine."s Cross-Motion for Summary Judgmem on
Plamtift’ Anderson Industries. Inc.’s clamms for breach of contract (Count I and Count IT)

against Detendant Thermal Intelligence, lnc. is in all regpects DENIED,

212372024 1:23:00 PM

Al
Orpitz, Chiudueiin

Stk Dy BY THE COURT:

@
sl

'HONORABLE MARSHALL €. LOVRIEN
Cireuit Court Judge
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF DAY FIFTH JUDICIAL CIRCUIT
ANDERSON INDITSTRIES. LLC, | BCIV 20-0i00:23
Plaintiff,
VS, JUDGMENT
THERMAL INTELLIGENCE, INC., a
Canadian corporation,
Detendant.

Plaintift’ Anderson Industries, LLC"s Motion for Summary Judgment against Thermal
Intelligence, Inc. was brought on for a heaning before the Homorable hMarshall C. Lovrien om
Movember 1, 2023, at 2:00 P M., and for an oral decision on January 31, 2024, at 11:00 AM
Plamntdt appeared through s attormey, Jonathan A. Heber, of Cutler Law Firm, LLE, of Sioux
Falls South Dakota. Defendant appeared through s attomey. Tatum O'Brien of O'keefe,
(¥Bren, Lyson & Foss, Lid., Fargo, North Dakota Coreuit. The Couwrt’s Order Granting Summary
Judgment in favor of Anderson Industries, LLC 18 meorporated hergin,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that a Judgment be enterad
herein in favor of Plamtff Anderson Industries, LLC and against Thermal Intelligence, Inc. as
firl bovwws:

1. That Plaintiff Anderson Industries, LLC shall have a judgment against and may

recover from Defendant Themal Imtelhgence, nc. the following mmdounts:

Principal Amount: S918.000.00
Prejudgment Irterest i@ 1070 {11/ 182019 to 2:23/24); 5391 84767
TOTAL: 51,309 847.67
|
App. 003
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2. Interest shall accrue al the statutory rate from and afler the date of this judgment.
3 Plamntiff  Anderson Industries, LLC may make application for ils cost and

dishursements under SDCT. § 15-6-54(d). 22372024 1:23:25 PM

Dated this day of L2024
BY THE COURT:
Aftest:
Opitz, Claudette
B HONORABLE MARSHALL C. LOVRIEN
Cirewit Court hud ge
2
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF DAY FIFTH JUDICIAL CIRCUIT
ANDERSON INDUSTRIES, LLC, IBCTV20-000023
Plamtift,
Defendant’s Memorandum in Support of
V. Defendant’s Cross-Motion for Summary
Judgment and Response to Plaintifi™s
THERMAL INTELLIGERNCE. INC., a Motion for Summary Judgment
Canadian corporation,
Defendant.

COMES NOW Defendant, Thermal Intethigence, Inc., by and through its undersigned
counsal of record, respectfully submits the following Memorandum in Support of Defendamt’s
Cross-Motion for Summary Judgment and Response to Plamtiff's Motion for Summary
Judgment. Thermal Intelligence requests that this Court DENY Plamtift™s Metion. Additionally,
Thermal Intelligence wrges this Court to find that no binding contract exists between the parties.
Alternatively, should this Court recognize the existence of a contract, this Court should find it
unenforceable.

INTRODUCTION
[91] This case is far removed from a simple contractual dispute as framed by Anderson
Industries. It is fundamentally about Anderson Industries’ persistent mismanagement, internal
disarray, and musrepresentation, with Thermal Intelligence’s attempts to protect s significant
investment in Anderson Industries” products and its own costomers from this chaos. Thermal
Intelligence was not merely a customer, but an essential mvestor m Anderson Industries. funding
and assisting in the development of Anderson [ndustries” heaters with the expectation of receiving

functional products and adequate support and warranty, The reality, however, was Far from it.

App. 0035
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[92] Anderson Industries neglects to mention that during the alleged negotiation phase, the talks
were nol merely about the purchase of 30 V1.3 heaters. but were intrinsically tied to the larger
negotiation over the sale of the heater intellectual property and manufacturing nfrastructure.
Simultaneonsly, and unbeknownst 1o Thermal Intelligence, Anderson Industries was embroiled in
mtellectual property disputes, lawsuits. and internal strife. leading to a veritable implosion that
resulted in furloughing kKev staff and closing down its Mapléton, North Dakota manufacturing
plant.

193] Anderson Industries’ sudden and poorly managed implosion was a shock to Thermal
Intelligence, which had sigmficant offers on the table for the miellectual property and
manufacturing infrastructure. The shockwaves of this implosion directly impacted Thermal
Imelligence and its customers as Thermal Intelligence had sold a significant number of heaters 1o
third parties and was relving on Anderson Industries” ability to provide warranty and support
Resultingly, Thermal Intelligence has suffered significant financial losses and damage 1o its
reputation amongsl its customers.

[*4] And now, bizarrely, Anderson Industnies has attempted to paint Thermal Intelligence as
the confract-hreacher. Thermal Intelligence s cross-motion and opposition o Plamtiff's Motion for
Summary Judgment arise from the context of Anderson Industries’ own mismanagement and
dishonesty. In the sections that follow, Thermal Intelligence details the absence of a formal
agreement, examples of ongoing negotiations. Anderson Industries” misrepreséntations and
breaches. and the detrimental consequences of these actions o Thermal Intelligence.

I95] Throughout 2019, Anderson Industries and Thermal Intelligence were negotiating the

acguisition of the K2 V2.0 Diesel Flameless Heater Line. (Defendant’s Exhibit E). With the fast-
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approachimg winler season m July of 2019 and customer orders starting to come in, an mformal
agreement was devised between Anderson Industries and Thermal Intelligence to enable Anderson
Industries to start manufacturing V1,5 heaters for the upcoming season, (Plaintiff™s Exhibit 4), The
pertinent aspect of this informal agreement is Clause 4, which clearly stipulates, "'When the current
time pressure is lessened. we will resume a longer-term discussion of IP and design acquisition.
Your current purchases of V1.5 and V1.7 could be negotiated as part of the overall terms and
conditions.” Jd. Thermal Intelligence. operated in good fmth under this informal agreement and
continued negotiations with Anderson Industries. ( FlaintifT™s Exhibits 6-9),

[96] Om August 1. 2019, a subsequent agreement was reached between Thermal Intelligence
and Anderson Industries, (Plantitt™s Exhibit 7). The terms of this agreement represent the only
document in evidence signifving a formal contract. /& This contract stipulates Thermal
Inelligence's acquisition of the K2 product line and designs, including the imitial purchase of 30
V1.5 heaters at a price of $64,500. fd. The terms also included tive yvears of Al's engineering,
support, and product management—eclements vital to Thermal Intelligence's business operations
and customers. fd. It was also expreszly stated that the purchase price of 564,500 per heater would
mclude an additional 510,000 per unit applied to acquire ownership of the product line. fal Thus,
from Thermal Intelligence's perspective, they would alse be making payments for the acquisition
of the K2 product lme, not just purchasing individual heaters, fa. On Auwgust 2, 2019, Brian
Tiedemann aceepted the proposed terms and inguired il any more steps were needed o formalize
the agreement. (Plaintiff™s Exhibit ),

[€7] Om September 4, Brian Tiedemann reached ouwt to close the loop on the agreement
{Plamntdt's Exhibit 9) Ten davs later, on September 14, Kory Anderson proposed some

modifications to the original offer, suggesting new pricing and additional =ervices for Thermal
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Intelligence. (Defendant’s Exhibit A). Brian Tiedemann responded on September 17, expressing
serious concemns about the support infrastructure at Anderson Industries, the need to solidify
pricing, and the challenge of securing a S0kunit order by June of the following vear, i

[*8] Soon after, Brian Tiedemann communicated concerns about delivery delays and lack of
support from Anderson Industries in emails sent on September 17. 12, and 26 emphasizing the
mmpacts these isawes werg havimg on Theérmal Intelligence’s ability to meet customer expectations
and outliming the financial impheations of the Andeérson Industries closure on their business.
{ Plaintiff's Exhibit 11; Defendant’s Exhibit B). Additicnally, Thermal Intelligence’s lead mechanic
mapected the heaters at Anderson Industries and discovered that there wene no operable units ready
to ship, (Defendant™s Exhibit B).

[f9] Om September 27, Kory Anderson responded with a reassurance that there was a plan to
support the K2 product even if the IP deal was not pursued. (Defendant’s Exhibit C at 2-3). He
requested a decision from Thermal Intelligence by the end of the dav to ensure the transition 1o
Thermal Intelligence remained open, if that was the path chosen. fd. Brian Tiedemann replicd on
the same day, clarifving Thermal Intelligence's position if an [P deal was off the table and
expressing doubts about the support capabilities of Anderson Indusiries without 1ts key leam
members. Jd Later that day, Brian Tiedemann reiterated Thermal Intelligence’s position’, outlining
potential changes in stralegy if an exclusive agreement for the K2 design could not be achieved

(Defendant s Exhibit D).

LT just wand to make dive our position s clear so you have the sppropriote contead for vour decisions that relate to
Thermzl Intellipence.

1 O i ] = 5K W i for i

21 1§ we do not have exclusivity for the K2 design we can no longer repreaent the product

37 Without resoletion on whether or not we exclusivaly represint the K2 producy we will swiftly

chunge strategics to 4 miix of products we do exclusively represent. That decision will heve fo be

mende within the next 4 wesks before we start investomg inour 2000 sules strifegies
Cnee voue have a clear executable strategy please advize ™ (Defendant’s Exhibit D) {emphesiz added).
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[€10] Om October 3, Bran Tiedemann sent an email to Kory Anderson detailing the financial
burden Thermal Intelligence was facing due to unexpected pre-shipment payment reguirements.
{(Plaimtiff"s Exhibit 13). These requirements were not included in any previous agreement or
arrangement. Thermal Intelligence proposad a plan to énsure a steady flow of payments o keep
Anderson Industries afloat, including two S100,000 payments per week, which were implicitly
subject 1o Thermal Intelligence’s recgipt of receivables from heatér sales. fd Kory Anderson
replied the same day, agreeing to the proposed payment schedule and committing to proceed with
shipments accordimgly. fd As of October 24, Thermal Intelligence had paid Anderson Indusiries
S1.167.000. which exceeds the cost of 18 V1.5 heaters at a cost of S64. 500 (Plaintiff™s Brief at ).
By this point, Thermal Intelligence had only received 17 V1.5 heaters from Anderson Industries,
albeit these heaters were later determined to have significant 1ssues. (Affidavit of Kory Anderson
al Y 23: Defendant’™s Exhibit F).

[¥11] Soon thereafter, Thermal Intelligence began to experience financial strain as its customers
were refusing to pay for defective heaters and even threatened to retum them. (Defendant’s Exhibat
F. Plaintiff"s Exhibit 17:2) Meanwhile, the company was incwrring substantial expenses in
attempis to repair these faulty umits themselves because of the utter lack of support from Anderson
Industries. (Plamtift™s Exhibit 17:2) Thos, Thermal Intelligence was entirely justified in
suspending pavmenis to Amderson Industries and subsequent |y canceling any remaining orders for
a plethora of reasons, For example, Anderson Industries refused o release a heater that Thermal
Intelligence had paid for in full. (Plaintitf™s Exhibit 17). Additionally, Thermal Intelligence was
also becoming aware of how bad the siluation was with the defective heaters that were already
delivered. {Defendant’s Exhibit Fy. Moreover, Anderson Industries showed complete disregard for

the {ssues al hand, providing neither assistance nor any form of supportive measures to rectify the

App. 003
CR e



situation,

[§12] However. Anderson Industries now isolates the July 2019 conversations. discarding the
wider comtext and swhreguent agreements and negotiations, painting the informal July 2019
agreement as the sole binding contract between the parties. (Plaintiff™s Brief at 2-3). In the process,
Anderson Industries conveniently overlooks its obligation to deliver working equipment. provide
full warranty support, and mamtan o long-term relationship with Thermal Intellipence—
commitments that were understood and expected from previous successful transactions.
{Defendant’s Exhibit E). Anderson Industries conveniently neglects this context in their lawsuit,
cherry-pickimg conversations to suit their clanm. Ther failure to consider the terms of the August
1. 2019 agreement and continued negotiations in their entirety constimites a significant
misrepresentation of the parties’ understanding, (Plaintiff*s Exhibit 7).

[913] This revisionist approach from Anderson Industries fails to acknowledge their catastrophic
iternal issues that led to the turloughing of all staft and closure of their Maplaton, North Dakota
plant, Such a significant shifl not only viclated the spirit of the informal agreement but also
rendered any formal contractual obligations null and void. The aftermath of Anderson Industries’
actions dircctly and negatively impacted Thermal Intelligence’s business and the expectations set
forth in the negotiations. Thus, the allegations of Thermal Intelligence breaching an enforceable
agreemtent are baseless and misleading,

[914] Given the absence of the original development team for the heaters, it 15 no surprise that
the delivered units tumed out 1o be entirelv non-functicnal. amounting to nothing more than useless
scrap metal, A hard-hitting reality to address is the andacious strategy adopted by Anderson
Industries once they received substantial payments from Thermal Intelligence. Rather than

dedicating resowrces to fulfill their obligations, Anderson Indusiries effectively shut  down
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opcrations with their last mtemal communication about the V1.3 units occuming on September 16,
2019, showing a mindboggeling level of complacency and unprofessionalism. (Delendant”s Exhibit
K. They appearad to be more focused on milking Thermal Intelligence for every penny they could,
with no evident intention of delivering on their obligations.
[915] To exacerbate this eprégious conduct, Anderson Industries didn't just falier on their
respomsibilities; they effectively took the money and ran. This cynical move rases serious
concerns about Anderson Industries” business integrity and ethical considerations. The fact that
Anderson Industries could readily abandon their obligations, leaving Thermal Intelligence
stranded with faulty products and a mounting financal borden, pamts a pacture of a company
interested only in immediate gain, rather than long-term reputation and customer relationships.
[T16] Now,. adding insult 1o mjury, Anderson Indusiries has the sudacity to seek litigation as
another means of extracting funds from Thermal Intelligence. This course of action can be seen as
nothing short of a cash squeeze, a blatant attempt to exploit the legal system for financial gain, It's
ashockimg display of corporate greed and dishonesty that deservies to be called out and challenged
with the full force of the law,
w & ARGUMEN

L. Standand for Summary Jud gment
[917] Summary judement is proper “if the pleadings, depositions. answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there 15 no genume issue as o
any material fact and that the moving party is entitled 1o a judgment as a maiter of law.” SDCL
15-6-50{c), Further, "when challenging a summary judgment, the nonmoving party must
substantiate s allegations with sufficient probative evidence that would permit a findimg in his
favor on more than mere speculation, conjecture, or fantasy.” Peiers v. Great W. Bank, fnc., 2015

8.D. 4, 9 13, 859 N.W.2d 618, 624 (quoting Estate of Elliot v. A & B Welding Supply Co., 1999
7
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5.0, 37,9 16, 594 N.W.2d 707, 7). "Entry of summary judgment is mandated against a party
who fails o make a showing sufficient to establish the existence of an element essential to that
party's case, and on which that party will bear the burden of proof at trial.” Chae Star v Sisters of
&, Francis, Demver, Colo., 2008 8.1 55,9 9. 732 N.W.2d 668, 674

1L Anderson Industries Cannot Establish Breach of Contract as a Matter of Law,

Ao Theve was no enforceable contract between Thermal Tmeelligence and
Anderson Industries.

[918] An enforceable contract requires mutuality of consent. See SDCL 53-1-2(2); Coffee Cup
Frel Stops & Convenience Stoves. Ine, v, Donnelly, 1999 81D, 46, Y 22, 592 N.W.2d 924, 92T,
Braunger v. Snow, 405 N.W. 2d 643, 646 (8D 1987), "There must be mutual assent or a mesting
of the minds on all essential elements or terms in order to form a binding contract.” 17A AmJur2d
Contracis § 26 {1991), Mutual consent to a contract docs not exist "unless the partics all agree
upon the same things in the same sense” SDCL 53-3-3; Braunger, 405 NW.2d at 646, s
existence is determined by considering the parties’ words and actions. See 17A AmJurd Confracts
5§29 (1991).

[919] In the present case, it is clear from the evidence that the parties never agreed on the same
things in the same semse,. While there was certamly negotiation and commumication between
Thermal Intelligence and Anderson Industries, there was a significant amount of ambiguity,
continuing negotiation, and lack of agreement on material terms that prohibit the formation of a
defimitive and enforceable contract. The negotation correspondence mcladed changes n the
proposed terms, the delivery of non-functional products, lack of warranty and support from
Anderson Industries. and unforeseen pre-shipment payment requirements, none of which were
factored into a finalized agreement,

[%20] The informal agreement from July 19, 2019 and the subsequent August 1, 2019 agreement
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clearly indicates a lack of certainty on multiple material issues, Clanse 4 of the informal agreciment
mdicated that a "longer-term discussion of IP and design acquisition” was to take place.
underlining the fact that these critical points were not yet settled. Meanwhile, the August 1, 2019
agreement exprassly stated that the purchase price of 564,500 per heater would include an
additional $10,000 per unit applied to acquire ownership of the product line. This addition raises
guestions about the scope of the agreement and further complicates the calculation of the actual
oost per unit. It clearly shows that the parties were not on the same page regarding the price per
unit, one of the essential elements of a valid contract.

[¥21] Anderson Industties decision to selectively quate the July 2019 conversations and ignore
subsequent discussions and changes in circumstances, does not serve to simplify matters. but rather
mdicates a lack of agreement on the precise terms of the deal, This lack of a meeting of minds
demonstrates that a formal, enforceable contract was not established. The fact that the terms of the
agreement were constantly changing, and discussions were ongoing, supports  Thermal
Inelligence s assertion that no final, enforceable agreement was ever reached.

[922] Moreover, the negotiations’ overall tome and content ¢learly reflect that both partics viewed
their discussions as an ongoing, dynamio negotiation, and not a finalized, binding agrecment. The
continuous exchange of emails containing proposals, counter-proposals, md adjustments to the
terms of the deal reveals a lack of finality necessary for contract formation. Terms and conditions
were repeatedly proposed. revised. and counterad, as is often the case in dyvnamic and complex
busitess transactions. Especially in cases involving the sale of IF and manutacturing mirastructure.
As such, 10 would be erroncous to wsolate a few selected commumications from this ongoing
exchange and deem them to constitute a binding contract.

[¥23] Therefore, given the lack of mutual assent and the absence of agreement on all material
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terms, no enforceable contract was ever formed between Thenmal Intelligence and Anderson
Industries. Anderson Industries” attempt to argue otherwise is a gross oversimplification of a
complex and evolving business negotiation and should be rejected accordingly.

B. Anderson Industries Misrepresented s capaciny fo fulfill the terms of any
AEFESents.,

[924] Should this Court find an enforceable contract existed between the parties, it is imperative
that extrinsic evidence be allowed 1o corroborate Thermal Intelligence’s statements conceming
Anderson Indusiries” misrepresentation of its capacity to fulfill the terms of all agreements. The
doctring of the parol evidence rule might tvpically exclude the admizsion of oral or extrinsic
gvidence to modify the terms of a written contract. See SDCT 53-8-5; Auto-Owners Ins. Co v
Hansen Hows., fne, 2000 8.D. 13, 9 13, 604 NNW.2d 504, 510. However, this is a rule of
substantive law and not an absolute rule of evidence. Awio-Chwners, 20040 5.1, 13, 9 14, 604
N.W.2d at 310, Thus, the parol evidence rule does not apply in cases of frandulent nducement,
even where the contract is clear, urambiguous, and fully integrated. Cheton v, Rudiand, 2017 5.1,
359 14, 39T N.W.2d 356, 360, Poeppel, 20013 8D 1799 192, 21, 827 N.OW . 2d at 584-85; Engels
v, Ranger Bar, fnc., 2000 5.D. 1,9 15, 604 N.W.2d 241, 245
[925] Anderson Industres significantly misrepresented its capacity to fulfill the terms of all
potential agreements, Intentional misrepresentation 15 defined as a willful deception made with the
intention of inducing & person “to alter his position to his mgury or risk.” Litau v AMidwest
Commodities, 316 NW.2d 639 643 (S8.D. 1982) (citing SDCL 20-10-1) Negligent
misrepresentation is defined as:

“Knowledge, or its equivalent, that the information is desired for a serious purpose;

that he to whom it is miven intends o rely and act upon it: that, if false or erroneous,

hie will because of it be injured in person or property. Finally. the relationship of

the parties, arising out of contract or otherwise, must be such that in morals and

good conscience the one has the right to rely upon the other for information. and
the other giving the information owes a duty 1o give 11 with care.”™ Littau, 316

11
App. 014

CRIM



N.W.2d at 644 (quoting Soes v, Clande, 6% 5.1, 254, 9 N W.2d 262, 264 (1943)).
[926] Additionally, “the relationship of the parties determines when such a duty arises” Such a
duty can be established if a “complex transaction is involved requiring one of the parties 1o rely
on the superior knowledge of the other.” el (quoting Mleming v. Torrey, 273 NW.2d 169 (5.1
1978): Moore v, Kiuthe & Lane Ins. Agency, Inc.. 89 8.D. 419, 234 N.W.2d 260 (1975)).
[927] The South Dakota Supreme Court has delimeated the following elements o establish
negligent miscepresentation;

"Mepligent misrepresentation oceurs when one party makes {1)a misrepresentation,

{2) without a reasonable basis for believing the statement to be true, (3) intending

to mduce a specific action by another party. where the other party (4) changes

position based on actual and justifiable reliance on the statement, and (3) suffers

damage as a result.” Fisher v. Kahler, 2002 8.1, 30, 9 10, 641 N.W.2d 122, 126-

27,
[928] Here. Anderson Indusiries engaged in extensive discussions with Thermal Intelligence.
portraying itself as a capable and trustworthy supplier that could deliver high-quality heaters

according 1o the agreed-upon specilications. However, Andeérson Industries subséequent actions tell

a ditferent story. This was a direct result of the internal strife ocourring at Anderson Industries. *

* The internal depates mvolving Anderson [ndustnies and‘or Koy Anderson encompess o vanety of lewsuits,
indicating a pattern of wmulucus business relatiors. These melude, bl may rot be limited o

doelforpensot V. fronbdaster mmovaiions, LLC, el ol (including defendants Kory Andersan and Anderson [ndustnes,
LLCY: Case Noo 09-201 5001241, Cass Coumdy WD District Courl. This fawsnl, served in Ootober 2018 and filed
with the Court n April 2019, was stipulated to dismiss with prejudice in Jameary 2022, The litigation revolved around
internal employes disputes, business entity dissofetion. and disputes over intellectual property ownership.

Jogl Jorgeron v, Koy Anderson, eof al; Case No, (52021 -CV-01446] ; Cass County WD Dustnct Court, Served m
Tume, 2020 and filed with the Court m April 2021, 1t was stipulated to dismiss with prejudice n January 2022 This
cose was based on allegations of slander and sortious interference by o fommer emploves

doelSorgenson v, Kovy dngeeson, ¢f ol 2 Case Mo, 321000002, TS District Cowrt, District of Morth Daketa The
lawsud commenced in May 2021 snd was stipulated to dismiss with prejudics i January 2022 The central msee in
This case involved patent ownership deputas, paricularly peramng to paients regerdmg Namekass heater faehnology

These cases indicate the twimmodl withm Anderson Industoies, providing context so ifs actions and decizions durng its
negoteations with Thermal Tntellgence.
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[¥29] Anderson Industrics™ assertions regarding the quality, functionality, and reliabifity of the
V1.5 heaters were unambignous misrepresentations. Anderson Industries, in its capaaity as the
sefler and manufacturer, asserted the efficacy of the heaters without a reasonable basis for such
belief”

[930] These statements were intentionally made to induce Thermal Intelligence’s action—
specifically, to purchase the V1,5 heaters. Given Anderson Industries role as the manulfacturer and
the technical expertise it presumably possessed, Thermal Intelligence had no reason to doubt
Anderson  Industries” assurances. Thermal Intelligence was  justifiably  reliamt on  these
misrepresentations when they proceeded with the transactions.

[¥31] As a direct resull of Anderson Industries™ misrepresentations, Thermal Intelligence
changed its position by purchasmg the V1.5 heaters, which were fundamentally unfit for their
ordinary purpose. The Tallout from this transaction was substantial, leading to significant negative
reparcuszions with Thermal Intelligence’s customers,

[€32] Additionally, during the time when Thermal Intelligence and Anderson Industries were in
negotiations for the acquisition of the heater product ling, Anderson Industries was 2imultaneously
planning to shut down its Mapleton, North Dakota manufacturning plant and furlough key workers.
This plant was a critical part of the manufacturing infrastrocture associated with the entire heater
product line. This non-disclosure of critical information was a negligent misrepresentation by
omission. Anderson Industries knew or should have known that this was essential information for
Thermal Intelligence. whose decision to proceed with any agreement or negotiation was predicatad
om the beliel that the same workforce and manufaciuring mfrastructure would comtinue 1o exist,
[933] Inthe cowrse of these negotiations, Anderson Industries represented the continued viability

of the heater product line, which meluded both the intellectual property and the manufacturing
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mirastructure. Thermal Intelhigence's proposed acquisition was premised on the understanding that
the production capacity for the heaters would be sustained and transferred.

[€34] Thus, in addition 10 the misrepresentations related to the quality of the heaters, Anderson
Industries” non-disclosure of its plans (o cease production operations also constitutes negligent
misrepresentation. As a result of these actions and omissions, Thermal Intelligence suffered
substantial damages and is entitled to appropriate remedies under South Dakota law,

[935] In addition to delivering non-functional products, Anderson Industries displayed a lack of
commitmaent to providing the necessary support to Thermal Intelligence. Following the delivery
of the faulty units, Thermal Imtelligence attempted, on multiple occasions, 1o oblan necessary
technical support from Anderson Industries in order to rectify the problems and get the heaters
operational, Om October &, 2019, Nakoda Energy Services, one of Thermal Intelligence s largest
custommers,  was  notified that  Jason Chodur, the person responsible for  handling
warranty'replacement orders for Thermal Intelligence, was now living in Wisconsin with a
different full-time job in addition to farming. See Defendant’s Exhobit H. However, these efforts
were met with inability, silence, or significant delay from Anderson Industries, 20 much to the
point that customers began voicing concems, See /o, Such maction and disregard towards a
business partner are clear indications of Anderson Industries” mability or unwillingness to fulfill
its obligations.

[936] Moreover, Anderson Industries imposed a sudden pre-shipment payvment requirement
which was not previously agreed upon. This last-minute change not onlv vielated the principle of
good Taith in business dealings but also raises doubts about Anderson Industrics” financial stability
or its trust in its own products. Anderson Industries alleges that there were reasonable grounds for

insecunty that Thermal Intellizgence would not be able to make payvments. And as noted by
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Anderson Industries, Thermal Intelligence testificd, *[ Thermal Imtelligence might not have had the
money.” Plaintifl™s Brief at 10-11. However, Anderson Indostries fails to note that this was a direct
comsequence of its own delivery of entirely defective healers. Thermal Intelligence had around
S 000,000 i recervables that could not be collected because its customers were refusmg to pay
for the defective heaters. Plaintifl™s Exhibit 17:2. Additionally. Thermal Intelligence was incurring
significant costs attempting to fix the heaters themselves after Anderson Industries failed 1o
provide warranty and support. .

[937] Anderson Indusiries” pattern of promizing performance, failing to deliver, and evading
responsitnlity rases senous doubts about s ability and ntention o fulfill 1ts contractual
obligations. These actions, or lack thereof. amount to willful and negligent misrepresentation of
Anderson Industries” capacity 1o meet the terms of anv agreement, causing Thermal Intelligence
to incur losses and hindering its operations. Such behavier is detrimental to the formation of any
contractual relationship and rajses questions about the validity and enforceability of any purported
agreenicnts.

[938] Accordingly, it iz clear that Anderson Industries misrepresented its capacity to fulfill the
terms of any potential agreement, further undermiming the claim of the existence of an enforceable
contract between Anderson Industries and Thermal Intelligence. Therelore, Anderson Industries’
conduct should har it from enforcing any purported agreement,

C. Anderson Industriex Anticipatovily Repudiated fes Obligations Under Any
Agreement,

[939] Tothe extent this Count finds an enforceable contract existed between the parties, Anderson
Industries amticipatorily repudiated its obligations winder the contract by closing its Mapleton,
North Dakota facility and terminating all employees who had previously worked om the

manufacture of ndustrial heaters at such faciliy
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[¥40] Anticipatory repudiation refers (o an assertion by a contracting party that it will nod perform
its obligations under a contract in the future. See Restatement (Second) of Contracts § 230 (1981)
It represents a clear and unequivocal refusal to perform, amounting to a breach of contract. See d.
at § 253. When a parly antucipatorily repudiates a contract, the non-repudiating party s released
from its contractual obligations. Jd,

[¥41] In the present case, should the Court find an enforceable contract did exist between
Anderson Industries and Thermal Intelligence. it's indisputable that Anderson Industries
anticipatorily repudiated its contractual obligations by closing ils Mapleton, North Dakota Facility
and furloughing all key staft. This facility was the primary source of production for the industrial
heaters to be supplied to Thermal Intelligence. The abrupt and unexpected closure of this Facility,
and the conmcurment termination of emplovees who had knowledge and expertise regarding the
manufacture of the heaters, indicate Anderson Industries intention to discontinue its performance
under the alleged contract.

[T42] It & pertinent to note that Anderson Industries took these drastic measurcs without
notifving Thermal lntelligence. thus displaying a lack of respect for the presumed contractual
relationship and an unwillingness (o aphold its commitments, The closure of the Mapleton Facility
effectively rendered Anderson Industries ncapable of fulfilling its obli gations to manufacture and
deliver the heaters as allegedly agreed upon.

[943] Ewven if Anderson Industries planned to shift production 1o a different facility, the absence
of the experienced emplovees who had previously worked on the manufacture of the heaters would
undeniably affect the quality and timeliness of the production. It would be unrealistic and unfair
to expect Thermal Intelligence to bear the burden of potential delays, compromised quality, and

the inevitable tncertamty stemming from such drastic changes.
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[¥44] Anderson Industries’ actions—shutting down s production facility and ternminating
knowledgeable employees—signify an anticipatory repudiation of its obligations. As a result,
Thermal Intelligence was justified in ceasing to perform its dities under any agreement and i
entitled to seek remedies for the breach.
[§45] Based on these circumstances. the Court should hold that Anderson Industries
anticipstori]y repudiated its contractual obligations, thereby réleasing Thermal Intelligence Trom
any potential contractual duties and entitling it to claim damages for Anderson Industries” breach.
1. The Consideration Provided by Anderson Industries Fails and is Vodd
[946] To the extemt this Court finds an enforceable comtract existed between the parties,
rescission of the contract is proper because the consideration provided by Anderson Industries has
failed and is void. Rescission is an equitable remedy. See Knudsen v. Jenzen, 521 N.W.2d 415,
418 (8.1 1994). Under South Dakota law, rescission of a coniract is permitied in specific
cireumstances, one of which is total or partial failure of consideration. See SDCL § 53-11-2. In
order to justify rescission due to failure of consideration, it must be shown that the claimant derived
no benefit from the comtract. See Bambwest, fre. v, Palentine, 451 NOW.2d 732, 735 (8.D. 1990).
[947] REescission is not generally allowed "for a casual, techmical, or vmimportant breach or failure
of performance, but only for a breach so substantial as 1o tend to defeat the very object of the
contract.” Dusek v Reese, 30 8.D. 96, 102, 119 N.W.2d 656, 660 (1963) (quoting 1 B1.Rese. (2d
Ed.) § 197, p. 550} The same standard also applies "to rescission based upon partial failure of
consideration under our [South Dakota] statute. Such a breach must also be substantial or relate 1o
amaterial part of the contract.” [,
[948] Here. there was a total Tallure of consideration given that the V1.3 heaters provided by
Anderson Industries were totally defective and inoperable. Despite Thermal Intelligence's best

efforts 1o incorporate the heaters into its operations. the ongomg mechamical failures led o a
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situation where Thermal Intelligence could derive no benefit from the contract. These issues are
not casual. technical, or unimportant breaches: they are so substantial that they defeated the object
of the contract: 1o obtain functioning and reliable heaters,

[T49] Additionally, by furloughing its workforce and closing its North Dakota plant durng the
negotiation of the supposed agreement, Anderson Industries effectively destroyed its capacity 1o
fulfill the terms of any potential agreement, This action, taken withowt notifyving Thermal,
undermined the very foundation of any agreement and substantiotes Thermal Intelligence’s
position For total Failure of consideration

[¥50] Pemuting Anderson Industries 1o enforce the contract under these circumstances would
be significantly wntair to Thermal Intelligence, Anderson Indusiries has not delivered the
consideration that Thermal Intelligence was led to believe it would receive, The heaters provided
by Anderson Industries were unfit for their intended purpose and the financial risks associated
with their sale unanitable and rendered the object of any contract unattainable. Accordingly, given
these undisputed facts, Thermal Intelligence has provided "clear and convineing evidence” to
demonstrate its entitlement to the extraordinary remedy of rescission. See Kmudsen, 521 N.W,2d
at 418,

E. Andersen Indusivies Breached the Implied Warranty of Merchantability
Useder Sourh Dakota Law:

[¥51] Pursuant to Sowth Dakota law, a warranty that goods will be merchantable i implicitly
embedded in a contract Tor their sale if the seller s a merchant with respect to goods of that kind
(8DCL 57A-2-314 1)), This implies that the products sold should pass without objection in the
trade under the comtract description, be fit for the ordinary purposes for which such goods are used,
and conform to the promises or affirmations of fact made on the container or label if any (SDCL

57A-2-314(2)).
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[952] Farstly, the V1.5 heaters did not pass without objection in the trade under the contract
description. The consistent, persistent, and recwrring faults in the heaters, despite repairs, render
the goods objectionable in the industry. The severity and frequency of these defects suggest a
fundamental flaw m design or manufacturing, demonstrating that the goods were not as described
uider the alleged contract. The heaters that were delivered to a Thermal Intelligence customer in
western North Dakota were entirely dysfimctional, Defendant’s Exhibit 1, These delivered heaters,
straight from Anderson Industries would not even start, Jd'

[¥53] Secondlv, the V1.5 heaters were not fit for the ordinary purposes for which such goods are
used. Industrial heaters are expected to provide reliable and efficient heating solutions. The V1.5
heaters, with their consistent malfunctions and breakdowns, failed to serve this fundamental
purpase. The inability of the heaters to perfonm their basic function denotes a breach of the imphied
warranty of merchantability.

[*54] The combined effect of these breaches had significant repercussions for Thermal
Imelligence. It lost business, suffered reputational damage, and mcurred additional costs
aszociabed with handling customer complaints and attempting to rectify the heaters’ maltunctions,
[955] The record clearly estabhishes that Andersom Industries breached the implied warranty of
merchantability under South Dakota law by supplying heaters that were not fit for the ordinary
purposes for which such goods are used and did not pass without objection in the trade under the
eontract description. As a result of this breach, Thermal Intelligence has suffered substantial losses
and 15 entitled to appropriate remedies under the law,

M. The Owctober 3, 2019 Pavment Schedule Was Not Part of the July 19, 2009
Agreement, but a Volantary and Separate Armangement,

[956] Anderson Industries argues that the October 3, 2019, Payment Schedule was part of the

Julv 19, 2019, agreement and Thermal Intelligence breached the July 19, 2019 agreement bwv
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failing to meet the payment schedule, This 15 incomect. The chromology of events and
correspondence clearly demonstrates that the Payment Schedule was proposed subsequent to the
July 19 agreement and was, in fact, a separate amrangement,

[957] Om September 17, 2019, Thermal Intelligence's lead mechanic mspected the heaters at
Anderson Industries. There. the lead mechanic discovered that there were no operable units and
was informed that the umits were behind the agreed upon schedule. On September 27, 2019,
Thermal Intellizgence became aware that Anderson Industries was closing and had furloughed key
staff, exacerbating concerns about the potential for non-functional heaters and lack of support for
exlElng ks,

[938] It was following thiz correspondence that Brian Tiedemann proposed the Paviment
Schedule on October 3, 2019, Thermal Intelligence notified Anderson Industries ahout its
awareness of Anderson Industries” cash difficulties and offered to pay $200,000 per week 1o
mitigate potential damages on fulfilled and unfulfilled orders,

[€59] Om Oxtober 2, 2019, Thermal Intelligence received a complaint from a customer m westem
North Dakota regarding the non-operability of heaters shipped directly from Anderson Industries.
Defendant s Exhibit J. Anderson Industries refused to assist with troubleshooting, forcing Thermal
Intelligence to attempt to resolve the deficiencies themselves, resulting m significant time and
expense. On October 22, 2019, Anderson Industries refused to provide an operating manual 1o
Thermal Intelligence unless further negotiations were conducted, despite Thermal Intelligence
customer complaimts and the threat of nonpavment and equipment returns. Due to continwous
problems, Thermal Intelligence stopped making wolumiary weekly payments o Anderson
Industries on October 24, 2019, atter having paid S1I67000 for heaters that were either

experiencing significant problems or were entirely not field ready.
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[960] Alorcover, the fact that the Payment Schedule was proposed after the September 27, 2019
email detailing the cost of existing units, clearly indicates that the Payment Schedule could not
have been a part of the July 19 agreement. It is also pertinent to mention that Anderson Industries
has presented no substantial evidence suggesting that the Payment Schedule was an amendment 1o
or part of the July 19 agreement. Thus. the October 3. 2019 Paviment Schedule was not part of the
July 19, 2019 agreement, but a separate and voluntary ammangement, made 1o ensure Anderson
Industries” financial stability. Any attempt by Anderson Industries to incorporate this Payvment
Schedule as part of the July 19 agreement is misguided and unsupported by the evidence.

IV,  Anderson Industrics Failed to Mitigate Damages.

[961] Anderson Industries, post the fallout of the business relationship. did not fake any
reasonable steps to mitigate the damages they now claim to have suffered. Even though Anderson
Indusiries was well aware of the issues surrounding the heaters and their impacts on both
companies, Anderson Industries heedlessly neglected to take any actions to protect their interests,
This behavior is in elear violation of the principles laid out m the Security State Bank v, Berming
433 N.W.2d 232, 235 (8.12. 1988), which mandates the mitigation of damages when a party i
aware of the harm and intentionally or heedlessly fails fo protect s own interests,

[962] In the light of their apparent disregard for ther own mterests, any clam of danages by
Anderson Industries should be considerably reduced or wholly dismissed due to theiwr clear failure
Lo mitigate the damages they now allege to have suftered.

[§63] The evidence therefore indicates that Anderson Industries did not fulfill their duty 1o
mitigate damages, thereby fundamentally weakenimg their case and claim for damages. This
neglect algo further underscores their exploitative approach to this litigation, as they have shown

a willingness to overlook crucial legal principles in their pursuit of unwarranted financial gain.
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ONCLUS
[§64] Thermal Intelligence respectiully requests this Court to deny Anderson Industries” Motion
for Bummary Judgment in its entirety. Moreover, given the weight of the evidence in Thenmal

Intelligence's favor, this Court should grant Defendant’s Cross Motion for Summary Jud gment.

Dated this 26th day of July, 2023.

O'KEEFFE O'BRIEN LYSON LTD

’\@rdﬁl“\

Tatum O Brien (8D [ No, 3¥28)
T20 Main Avenue

Fargo, W 38103

Phone: (7017 235-R000

Fax: (701} 235-8023
tatumici ok eetteatiormeys. com
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF DAY FIFTH TUDICTAL CIRCUTT

AMNDERSON INDUSTRIES, LIC, [BCTN 2000023

Plaamtift,

DEFENDANT'S REPLY TO
W, PLAINTIFF'S BRIEF IN RESPONSE TO
DEFEXNDANT'S MOTION FOR

THERMAL INTELLIGERCE. INC.. a SUMMARY JUDIGMENT
Canadian corporation,

Defendant.

COMES NOW Defendant, Thermal Imtelligence, Inc., by and through its undersigned
counsal of record, respectfully submitz the tollowing Replv to Plaintift™s Brief in Response to
Defendant s Motion For Summary Judgment, Thermal Intelligence requests that this Court DENY
Plamntift’s Motion Additionally, Thermal Intelligence urges this Court to find that no binding
contract exists between the parties. Altematively, should this Court recognize the existence of a
contract, this Court should find it unenforceable. Further, this Court should grant Defendant's
Cross Motion for Summary Tudgment.

INTRODUCTION
[91] Defendant provides this Reply Memorandum to clarily three points. First Defendant’s
Answer sufficiently pleaded itz affirmative defenses. Second, if this Court determings that the
Defendant s Answer was i any manner deficient, Plaintift™s Response Bref serves as an implied
amendment 1o 118 Answer. Funther, becauze Anderson Industries engaged with these arguments
substantively, and had ample time 1o address them, implied consent to try the ssues was given
And third, even if this Counl rejects the first two points, Defendant should be granted leave to

Amend its complaint to cure any deficiencies. Anderson Industries will not be prejudiced and has
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not been surprised nor made unprepared by any such amendments.
RELEVANT Law
2] In Scuth Dakota, affirmative defenses must be specifically pled, and failure to do =0 can

result i the defense being barred. See Schecher v. Shakstad Flec. & Mach., Works, 414 N.W_2d

303 (8.D. 1987). However, case law also explicitly provides two exceptions: 1) if the pleadings
are properly amended 1o include the defense, or 2) if the ssue was tned by express or imphied

consent. See Schecher, supra; Ainencan Property Services v. Barringer, 256 N.W 2d 287, 890

(5.D. 1977,

[¥3] Further. "[a]n atlirmative defense is not warved of the pleadings are properly amended 1o
include the unpled defense or if the issue was tried by express or implied consent.” Dakota Cheese,
Inc. v. Ford, 1999 8.1, 147, 125, 603 N.W.2d 73, 78 (quoting Bever v. Cordell, 420 N.W.2d 767,
769 (8.1 1988} (emphasis removed). "[TThe most important consideration in determining whether
a party should be allowed to amend a pleading is whether the nommoving party will be prejudiced
by the amendment.” Id. § 24, 603 N.W.2d at 78 (quoting Isakson v. Pamris, 326 N W.2d 733, 736
(5.0 1995)). "Prejudice is often shown when a party is surprised and unprepared to meet the
contents of the proposed amendment.” Robipson-Podoll, 2020 5.0, 5,9 14, 939 N.W.2d at 38
(quoting Tesch v. Tesch, 399 N W .24 880, BE2 (5.1D. 1987)).

ARGUMENT
L Defendant’s Answer Sufficiently Pleaded its AMmmative Defenses.

[4] Defendant served its Answer to Plaintiff®s Complaint on August 3, 2020, In iis Answer,

Defendant asserted affimmative defenses including but not limited tos

1. Violation of the statue of frands under 8. DUC L. § 3TA-2-201;
2. Lack of contract under 8. D.C.L. § 57A-2-204 et seq.;
3. Failure to mitigate damages:
4, Inability to recover damages inder 8.D.C. L, §8 57TA-2-T03 1o 57A-2-710);
3, Breach of contract for fmluré 1o manufacture to specifications and failuré to
2
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provide warmanty and service work as promised;

6. Antiipatory repudiation;

7. Voidable contract due to failure of consideration; and

& Principals of quantum meruit.
Anderson Industries’ assertion that Thermal Intelligence did mot raise applicable affirmative
defenses is clearly incorrect. Specifically, Anderson Industries” failure to manufacture 1o
specifications and failure to provide warranty and service work as promised was a result of various
misrepresentations. Se¢e Defendant’s Brief at 10- 14, Further, Anderson Industries” allegation that
Defendant’s claims in support of summary judgment are “wholly new and different™ s
disigenuous, These mssues were sufficiently expanded on in Defendant’s Response and Cross

Alotion for Summary Judgment. Id

Il Defendant’s Response and Cross Motion for Sammary Judgment Serves as an
Implied Amendment to its Answer.

[95] Under SIMCL 153-6-15(b), "[w]hen issues not raised by the pleadings are tried by express or
implied consent of the parties, they shall be treated in all respects as if' they had been raised in the
pleadings. Such mmendment of the pleadings as may be necessary to cause them to conform to the
evidence and to raise these issues may be made upon motion of any parly at any time, even afier
judgment; bart failure to so amend does not attect the result of the trial of these issnes.”

[¥6] In the present matier, to the extent any defemses were nol sufficiently asserted in the
Defendant’s Answer as an affirmative defense and/or counterclaim, Detendant asserts that they
have been or will be tned by imphed consent, given the extensive bricfing and discussion that has
taken place 1o date.

M. Tothe Extent This Court Finds Defendant’s Answer Deficient, Defendant
Requests Leave to Formally Amend its Answer.

I97] To the extent this Court finds Defendant™s Answer deficient. Defendant requesis leave of

this Court to formally amend its Answer, The decision to allow amendment of pleadings is within
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the diseretion of the tnal court. Dakota Cheese, Inc, v, Ford, 1999 5.1, 147, 925, 603 N.W.2d 73,

TR see also Ries v. IM Custom Homes, TLC, 2022 81, 32,9 13, 980 N.W.2d 217, 222 (granting

a modion to amend the answer 1o assert defenses, even though an answer has been served and the
parties had engaged in extensive discovery, no pretrial deadlings had been agreed 1o by the parties
or ordered by the circuit court; the opposing party’s ability to prepare a response to the assertion
of defenses was not restricted, and allowing the amended answer would not prejudice the opposing
party).
[*8] In this case. Anderson Industries received Defendant’s Response Brief on July 27, 2023,
Anderson Industries had ample time to reject Delendant s theories to ensure judicial efficiency.
Now,_ fourteen {14) days before a hearing for Summary Judgment, Anderson Industries argues that
Defendant’s affirmative defenses were raised improperlv, Anderson Industries will not he
prejudiced by an smendment, whether implied or formal, Further, Anderson Industries has not
been surprized nor unprepared to meet the contents of the proposed amendment. See Dakota
Cheese, Inc. v. Ford, 1999 5.1, 147, 9] 25, 603 N.W.2d 73, 78 (holding that the most important
congideration in determining whether a party should be allowed to amend a pleading is whether
the nommoving party will be prejudiced by the amendiment) see also Robinson-Podol], 2020 5.1,
5.9 14, 939 N.W.2d at 38 (noting that prejudice is often shown when a party s surprised and
unprepared to meet the contents of the proposed amendment ).
[99] Here. Defendamt will be the party prejodiced if this Cowt determines that affirmative
detenses ratsed were mmproperly. Accordingly. this Courl. in the alternative. should gramt
Defendant feave 1o Amend its Answer.

CONCLUSION

[T10] Defendant respectfully objects 1o the remaining assertions made by Anderzon Industries in
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its Response. However, rather than further reiterating the points made in Defendant’s Response
and Cross Motion, Defendant will address these matters via oral argument at the scheduled
hearing.

[¥11] Thus, Thermal Intelligence respectfully requests this Court o0 deny Anderson Industries”
AMotion for Summary Judgment in its entirety. Moreover. given the weight of the evidence in

Thermal Intelhigence's Tavor, this Court should grant Defendant’s Cross Motion for Summary

Judgment.

Dated this 25th day of October, 2023.

C'KEEFFE O'BRIEN LYSON LTD.

Tatum O Brien (5D D No. 38285)
T2 Mam Avenue

Fargo, NID 538103

Phone: (701 23 5-R000

Fax: (701 235-8023

tatumierok ceffeattorneys. com
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF DAY FIFTH JUDICIAL CIRCUIT
AMNDERSON INDUSTRIES, L1.C, 1RCIN 20-0:00:23
Plaintiff,
VE, BRIEF IN SUPPORT OF MOTION

FOR SUMMARY JUDGMENT
THERMAL INTELLIGENCE, INC., a
Canadian corporation,

Detendant.

COMES NOW the Plaintiff, Anderson Industries, LLC. by and through its undersigned
counsel of record, and hereby respectfully submits the following Brief in Support of its Motion for
Summary Judgment.  Anderson Industries seeks summary judgment on its claim for payment of
BIIR000.00 in connection with a contract to sell 30 kI V1.5 industrial heaters to Thermal
Intefligence.

FACTUAL BACKGROUND

Andersom Indusiries, LLC (“Anderson Industries™) 15 a South Dakota lmated liability
company that was fonmed on or aboat Tanuary 11, 2006, Statement of Undisputed Material Facts at
9 1 (hereinafter, “5UMF™).  Thermal Intelligence, Inc. (“Thermal Intclligence™) is a Canadian
comporation engaged in the business of purchasing, developing, and manufaciuring industrial heaters
for sale 1o third-party companies. Jdl at ¥ 2.

In 2018, Anderson Indusiries amd Thenmal Intelligence entered inlo an initial agreement
wherain Anderson Industries would build and sell to Thermal Intelligence 30 custom-made industrial

heaters, which were referred to between the parties as “K2Z V10" heaters (heremnafler. V1.0
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Heaters™), in exchange for pmyment for cach heater. Jof st 9 3, Thermal Intelligence would then sell
those heaters to end customers. T at 9 17, Anderson Industries constructed the V1.0 Heaters with
the logos and msignia of Thermal Intelligence logos and were otherwise custom-made to meel the
specifications requested and negotiated by Thermal Intelligence. fa. a1 9] 3.

Anderson Industries performed and built the 30 V1.0 Heaters and then sold them to Thermal
Imelligence, 7d at 4. Thermal Inelligence paid Anderson Industries in full for all 34 of the V1.0
Heaters. Jd

In 2019, Thermal Intelligence and Anderson Industries discussed potential uperades to the
V1.0 Heater. fd at 9 6. The upgraded industrial heater was referred 1o as the “K2 V1.5 heater
{hereinafter, "V 1.5 Heater™), Jd. Thermal Intelligence eventually agreed to purchase an additional
30 V1.5 Heaters from Anderson Industries (the “Agreement™). /& a1 Y 7. Specifically, on July 19,
2019, Brian Tiedemann, President and co-owner of Thermal Intelligence, e-mailed the terms of the
agreament to Dan Ewert on behalf of Anderson Industries, Jd at 9 6. Aff. of Anderson, Ex. 4. That
same day, Dan Ewert responded and agreed to the terms of the agreement (o sell the 30 V1,5 Heaters
to Thermal Intelligence. fad

The terms of the agreement were as follows:

L. Quantity. The parties agreed that Thermal Intelligence would purchase 30 V1.5

Heaters.
2 Price. The parties agreed that each V1.5 Heater would be sold for a umt price of
569.500.00. Thus. the total price equaled 52.085.000.00.

3. Conditional Credit. Anderson Indusines agreed to credit a total of 55 (MO0

towards the purchase price of cach mdustrial heater if the parties successfully

completed a =ale of the intellectual property for the industrial heaters. 1F that condition
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was satisfied, the purchase price for each V1.5 Heater would be reduced from
£69.500.00 1o $64.500.00. If that condition was not satisfied. the purchase price
would remain at 569, 500,00,

4. Down Payment. Themmal Intelligence agreed to pay a 20.00% downpayment for the
purchase of the V1.5 industrial heaters. On or about July 19, 2019, the parties agreed
that Thermal Intelligence would put o down payvment down for 21 V1.5 Heaters at the
price of 869.500.00. and then ssue subsequent purchase orders and downpayments
immediately upon receiving a commitment from the end-user customers for the 9
remaining V1.5 Heaters. Thermal Intelligence stated m an e-mal on July 19, 2019
“We will issue a PO for 21 units at a price of 569,50 with a downpayment of 20%,
and issue subsequent POYs & downpayments immediately upon receiving a
commitment from customers,”

5 Lead Time. The parties agreed there would be a 10-week production lead time from
receipt of the down payment unti] the industrial heaters were ready for delivery, Inan
e-mail from Kory Anderson to Brian Tiedemann on July 6, 2019, he stated: “These
units because we have most long lead-time mventory on already available have a 10
week production lead time for the first truckload of ready units from the receipt of the
207 down payment.” Affidavit of Kory Anderson, Ex. 1,

I atd) 6; AT, of Anderson, Ex. 4.

Consistenl with the Agreement, Thermal Intelligence paid Anderson Industries $291.900.00
on July 22, 2019, which is equal to 20.00% of the cost of the initial 21 V1.5 Heaters (2.g.. 369 500,00
x 21 V1.5 Heaters — $1.459.500.00). 7d at 913, Anderson Industries began building the tnitial 21

% 1.5 Heaters in accordance with the 10-week lead time. fd at 9 13, On or abot August 22, 2019,
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Thermal Intelligence paid Anderson Industrics an additional 5125, 100000, which 15 equal 1o 200.00%
of the cost of the ranaining % V1.5 industrial heaters (e.g., $69,500 x 9 V1.5 Heaters — S623.000.00).
fd at 9 14. Anderson Indusinies then began building the 9 remaining V1.5 Heaters in accordance with
the 10-week lead ime. o at¥ 15, Between the two payvments. Thermal Intelligence paid 5417 000.00
i down payments. which is equal to 20.00% of the 30 industrial heaters {e.g., 369.500 x 30 V1.5
Units = $2,085,000.00). See id This left an outstanding balimee of $1,668.000.00. See id.

On October 3. 2019, Thermal Intelligence and Anderson Industries agreed to a written
pavment plan 1o secure the pavment of the V1.5 Heaters. fd at 9 16, Specifically, Thermal
Intelligence agreed to pay S100.000.00 to Anderson Indusines twice per week on each Monday
and Thursday for a total of S200,000.00 per week, unless it received payment in addition to those
amounts from the end users, in which case Thermal Intelligence would accelerate the pavments,
Id at 17. Inother words, the payment schedule could be accelerated by the collection of payments
from the end msers, but at a minimum the payvments would be $200,000.00 per week, See id.
Thermal Intelligence made a total of seven and a half mstallment payments to Anderson Industries
m the total ameunt of S730.000.00, which mcluded the following payvments to Anderson
Industries:

Thursday, October 3, 2019 520000000

Monday, October 7, 2019 $100,0040.00

Thursday, October 10, 2019 S100.000.0H)

Tuesday, October 15, 20019:  S100,004. (0

Tuesday, October 15, 20019:  S100.000.00

Monday, October 21, 20190 $100.000.00

Thursday. October 24, 20019: 550040, 0}

TOTAL: ETS0,00, (0
Fal. at 9 20,

After the final partial payment on Thursday, October 24, 2019, Anderson Industries

received no further payments from Thermal Intelligence, leaving a balance of $918,000.00. [d. at
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91 19, Thermal Intelligence proceeded to miss scheduled payments on October 27, October 31,
November 4, November 7. November 11, and November 14 See id  On November 15, 2019, Zoe
Benson, on behalf of Anderson Industries e-mailed Mr. Tiedemann and stated:
Good moming,
With the high Capital Cost of Building the units and bills we have to support we can
only extend a credit limit of 200,000 on our heater shipments, We need to receive some
payments before we can release any more shipments. | was informed that heater
number 33 15 echeduled to go out Monday, so we need to recerve some payment today
m order to let the heater go out as scheduled. Please let me know if you have any
questions.  Thank vouw,
Id at | 21.

Despite failing to make pavment according o the agreed schedule. Mr. Tiedemann e-
mailed a response 1o Ms. Benzon on November 18, 2019, and wrote: *1 notified Kory on Friday
that i the heater wasn 1 released we would be terminating our relationship with Anderson effective
immediatelv. The heater was not released so we have notified our customers that all remaining
orders have been canceled.” /d at Y22

As of that date. Anderson Industries had bkt all the remaining 13 V1.3 Heaters and. since
then, has been storing them at s warehouse. fd. at ¥ 25. The remaining principal balance owed
te Anderson Industries 1= 3918,000.00,

ANALYSIS
1. LEGAL STANDARD FOR SUMMARY JUDGMENT.

Summuary judgmnent s suthonzed i1 the pleadings, depositions. answers o inlerrogatories,
and admissions on file, together with the affidavits, if any, show that there 13 no gemune 1ssue as to
any material fact, and that the moving party 15 entitled fo judgment as a matter of law,” SDXCL § 13-

6-56(c). “All reasonable inferences drawn from the facts must be viewed m favor of the son-moving

party. The burden is on the moving party o clearly show an absence of any genuine issue of matenal
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fact and an entitlement to judgment as a matier of law.” Haypes v N, Hills General Hosp,, 1999 8.1,
28,9 12, 390 N.W.2d 243, 247 (guoting SDCL § 15-6-36(c)). “The evidence must be viewed most
favorably to the nonmoving party and reasonable doubts should be resolved against the moving
party.” Soethoff v, Kuhlman, 2009 5.D. 179 11, 763 N W.2d 804 804 (quoting Pellegring w Loen,
2007 8.D. 129,913, 743 N.W.24d 140, 143). “The nommoving party. however, must present specitic
facts showmg that a genuine, matenial issue for trial exists.” [fd,

2. Thermal Intelligence Breached its Agreement with Anderson Induostries,

Thermal Intelligence breached its agreement with Anderson Industries by failing to
compensate Anderson Industnes lor the V1.5 Hemters. Thermal Intelligence owes a principal
balance of $918.000.00 and 10.00% imterest in the amount of 5326 707.40 for a total of
51,244,707 40,

A claim for breach of contract requires (1) an enforceable promise: (2) a breach of the
promise; and {3) resulting damage.” Noomey v, StubfHwh, 2015 8.D. 102, 9 13, 873 N W.2d 497,
500 (quoting (el v. Ctr, for Family Med,, 2009 8.D. 12, 9 10, 762 N.W.2d 629, 633),

The clear breach of the Agreement by Thermal Intelligence shows Anderson Industries is
entitled to summary judgment as a matier of law.

Mr. Tiedemann consistently testified and admitied throughout his deposition that Anderson

Industries and Thermal Intélligence reached an agreement wherein Thermal Intellhigence would

purchase 30 V1.5 Heaters for $69,500.00." If the two parties were able to agree to a transaction

' Tiedemann testified that Anderson Industries overbuilt the onginal order of 30 heaters by building an addstsonal 30
henters. Althouph we pechaps conssder this a pon-matersl distinetion, Anderson Indusdries dhd sor originally bushkd
60 V10 heaters, MNor did it retrofit 30 heaters from VIO &0 V1.5, Instead, Anderson Industries ordered paris to be
ahle to construct up to 60 heaters (due to Thermal Inelligence ooginally wanting 60 units rather than 30 unia), and
nearly all the V15 keaters were constructed 1 full, rather then retrofimed, ofer the orders were plased forthe 30 V13
heaters i 2019, AL of Anderson at 1] 4-6, 24

e
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on the IP for the product fine in the fiture, Anderson Industries would then credit 5.5, 000,00 toward
each heater and, in effect, the price per heater would be reduced to $64.500.00. AfY. of Counsel.
Ex. A (Tiedemann Dep. at 77:18-25; T9:8-10); Aff. of Anderson, Ex. ¢ a1 p. 2. Further, the parties
understond there would be a 10-week production time from the date of the receipt of the down
paymend. Aff, of Counsel. Ex. B (Thermal Dep. at 33:8-23),

A [O)ur goal was, at a minimum, o at least sefl the stock that he overbuilt to

hiberate his cash flow.”

{Tiedemann Dep. at 63:1-4).

0: [I]s o fair to say, you've gol an agreement (o hgquidate those 30 umits?

A: Yeah, well, I thmk we did have an agreement to liguidate the 30 units.

{Tiedemann Dep. at 88:18-21).

: And so there was al least an initial agreement as o getting those 30 uniis

liquidated and purchased, but there were continuimg conversations about still

purchasing the product line. Am 1 tracking with you?

Al Yeah, our intention was to try and sell all 30 units.

{Tiedemann Dep, at 90:18-22).

A: |1t also was our intention to buv those — all 30 units.  That was our goal and

that was our intention.”

{Tiedemann Dep. at 96:22-24).

0 And terms were reached because an order was placed. nght?

A: Eventually, yeah,

{Tiedemann Dep. at 104:6-8),

Consequently. there was unequivocally an agreement for purchasing the 30 V1.5 Heaters at a price
of $69,500.00.°

The uncontested agreement was breached when Thermal Intelligence did not pay for the
% 1.5 Heaters they admattedly ordered. Accordingly, summary judgment 12 appropriate md should

be granted against Thermal Intelligence for thewr blatant breach of contract.

‘WM Tiedemann agreed that Thermal Intelligence was not forced 1o purchase amy of the V1.5 heaters { Tiedemann
Diep. at 74 17-19)
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B. Eirst down pavment,

O or about July 19, 2019, Anderson Industries and Thermal Intelligence agreed that
Thermal Intelligence would first purchase 21 units al a price of $6%, 500 with a downpayment of
20, and issue subsequent PO's & downpayments mmmediately upon receiving a commitmeni
from customers.™ AfL of Anderson. Ex. 4 at p. 2. On or about July 22. 2019, Thermal Intelligence
paid Anderson Industres 5291,900.00 (ALY, of Anderson, Ex. 3), which is equal 1o 20 of the cost
of 21 heaters (Le, S1.459.500.00). Mr. Tiedemann admitted that the foregoing payment was a
2086 down pavment for 21 of the 30 V1.5 Heaters,

Q: Okay. So evervone was aligned and had agreement then on 21 units at $69, 500

down payment and 20 percent. That much was agreed upon?

A: Yeah,

{Tiedemann Dep. at 79:4-T),

Q: You paid what appears (o be the down payment for those 21 units; is that

correct?

A: Correct.

{Tiedemann Dep. at 85:5-8).

C. Second down pavment.

O or about August 22, 2019, Thermal Intelligence paid Anderson Industries 5125, 104,043,
which s equal to 20% of the cost of the @ remammyg V1.5 Hesters (i, 5625,500.00)., In an e-
mail dated October 3. 2019, Mr. Tiedemann wrote that Thermal Intelligence has “already paid
5417000 in deposits,” which iz equal to 20% of all 30 units {ie., 320850000 Mr. Tiedemamn
testified that while he does not recall a second down payment being mads, he conceded that he

was not the individual who made the wire transter® and that it could have been the down paviment

for the other 9 V1.5 Heaters.

? b Tiedemann testifed that Themal Intelligence s senior acoount, Jodi Lalende, swoild hove béen the individual
responsible for Bsuing the wire ransfers (Tiedemann Dep. at 98:4-12; 9718220
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A: And, hey, maybe that — maybe that down payment was for the other 9. [ don't

know. T honestly don’t remember it but T will admit it’s quite comeidental in the

amount of it, but it also was our intention to buy those — all 30 units. That was our

goal and that was our intention.

{Tiedemann Dep. at 96:20-24).

Upon receipd of the second down payment, Anderson Indusiries began constructing the remaining
9 V1.5 Heaters in accordance with the agreed 10-week lead time. A of Anderson at § 24.
D. Payment Plan,

On October 3, 2019, Thermal Intelligence committed to a written payment plan with
Anderson Industries For payvment of the V1.5 Heaters. A of Anderson, Ex. 13. Mr. Tiedemann
testified that he was aware of the payment plan (Tiedemam Dep. at 107:17-19) In an e-mail dated
October 3, 2019, Mr. Tiedemann wrote:

“As we collect receivables from equipment sales we will in tum transfer funds to Anderson

In addition to that we will commit to:

2 - S100,000 payments per week on each Monday, & Thursday, Bo we will leverage our
credit facilities to ensure Ander=on i2 recerving a minimum of $200,000 per week.

The first S2000000 wire transfer has been sent and s in addition to the 5417000 already
received by Anderson.

As mentioned previously this schedule can be acceleraled based on our recervahles.”
AfY of Anderson, Ex. 13, Thermal Intelligence made a total of seven payments following the
payment plan in the total amount of 750,000, including an initial pavment of S200.000 on or
about October 3, 2019, a payment of $100,000 on Monday, October 7, 2019, a payment of
S100.000 on Thursday, October 10, 2019, two payments of 100,000 on Tuesday. October 13,
2019, a payment of 100,000 on Monday, October 21. 2019, and a partial payvment of 550,000 on
Thursday. October 24, 2019, Aff of Anderson. Ex 14, In total. Thermal Intelligence paid

Anderson Indusiries 51,167, (04
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Anderson Indusiries received no further payments afler the partial payment on Thursday,
October 24, 2019, Thennal Intelligence admitted that Thermal Intelligence stopped making
pavments, Aff. of Coumsel, Ex. B (Thermal Dep. at 51;1-3). On November 15, 2009, after which
Thermal Imelligence had continued 1o miss the scheduled payments, £oe Benson on behalf of
Anderson Industries e-mailed Mr. Tiedemann and stated:

Good moming,

With the high Capital Cost of Building the units and bills we have to support we can only

extend a credit limit of 200,000 on our heater shipments. We need to receive some

pavments before we can release any more shipments. | was informed that heater mumber

53 15 scheduled to go out Monday, so we need to receive some payment today m order 1o

let the heater go out as scheduled.  Please let me know if you have any guestions.  Thank

WL
AfT. of Anderson, Ex, 17 at p. 4. On November 18, 2019, Mr. Tiedemann ¢-mailed a response 1o
M. Benson, and wrote: “1 notified hory on Friday that if the heater wasn't released we would be
terminating our relationship with Anderson effective immediately. The heater was not released so
we have notified our customers that all remaining orders have been canceled.” fd

E. Breach of Agrecment.

Thermal Intelligence first breached the agreement with Anderson Industries when Thermal
Intelligence failed to make payments according to the pavment schedule. Due to the breach of the
payment plan and, in addition, having reasonable grounds for insecurity that Thermal [ntelligence
would be able to perform under the agreement to make payment, Ms, Benson made a wntten
demand for compromise and reasonable assurances for a payment of at least S200, 00000 before
additional V1.5 Heaters would be released to Thermal Intelligence. See SDCL § 5TA-2-609,
While the breach of the payment plan was sufficient reason alone to suspend release of the V1.3

Heaters, Anderson Industries’ grounds For msecurity were nevertheless also justified because. as

Thermal Intelligence testified, “[Thermal Intelligence] might not have had the money™ to make

10
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the payvments according 1o the payment schedule. Aff. of Counscl, Ex, B ( Thermal Dep. at 51;8).
M. Tiedemann also testified, “Tt could have been as simple as the fact that we'd been squeezed
for cash pretty hard and we didn’t have it AfT, of Counsel, Ex, A (Tiedemann Dep. at 121:11-25),
Both admissions by Thermal Intelligence communicate it did not make payments m accordance
with the Agreement.

Thermal ntelligence then breached the agreement with Anderson Industnies a final time
when it terminated the entire agreement with Anderson Industries on November 18, 2019, due to

the alleged reason of failing to release the V1.5 Heater, AfF. of Anderson, Ex l'-"}" Thermal

Intelligence never attempted to return any V1.5 Heaters to Anderson Industries or notify it that the
heaters would be rejected and, therefore, cannot claim rightful rejection of any of the heaters. AfF.
of Counsel, Ex. A (Tiedemann Dep. at 1183:24-119:2: 127:6-11). See SDCL 57A-2-602
{"Rejection of goods must be within a reasonable time after their delivery or tender.™); see also
SDCL 37A-2-6035 (“The buyer's Tailure to state m connection with réjection a particular defect
which is ascertainable by reasonable mspection precludes him from relving on the unstated detect
to justify rejection or 1o establish breach[.]™. To the contrary, Thermal Infelligence was =till m
the process of attempling to pick up more V1.5 Heaters from Anderson Industries, To that end,
the undisputed record reflects that Thermal Intelligence breached iis agreement with Anderson
Industries,
F. Damages.
Anderson Industries” damages are measured by SDCL §§ 37A-2-709 and -710. The V1.5

Heaters were custom built for Thermal Intelligence and do not have a secondary market value for

A Thermal Imelligence admutad that no other reason for termination was relesed or mude i wiiting (Thermal Dep
at 51:2552:200.

11
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Anderson Industries. Thermal Intelligence admitted that it 15 an expensive process to develop a
heater and that these heaters had Thermal Intelligence’s unigue insignia on them. AfY. of Counsel,
Ex. B (Thermal Dep, at 16:3-8). For purposes of this motion for summary judgment onlv and not
as a waiver of any other damages.” Anderson Industries requests the outstanding amount and
statutory interest at 10.00%. As of June 9, 2023, the principal balance of 3918.000.00 and 10.00%
imterest i the amount of 5326, 707.40 for a total of 51,244, 707,40
CONCLUSION
For the foregoing reasons, Anderson Industries respectfully asks the Count to eénter an
Onder granting summary judgment in its favor for Plamtiff™s claims for breach of contract.

Dated this 14th day of June, 2023,

CUTLEE LAW FIRM, LLP
Attornevs at Law

faf Jomathom A, Heter

Nichole I. Mohning

Jomathan A Heber

140} M. Phillips Avenue, 4th Floor
P.O), Box 144K}

Sicux Falls, I 3T101-1400

(6035) 335-4950; fax (605)335-4961
jenathanhiz:cutlerlawtirm.com
Attorneys for Plantifd

# Tt the ®otion 13 denmed, Anderson Industries reserves the right 1o demand the full measure of demages, including,
bt not Irnited to, storage costs, consequendial damages. emd the sceounts receavable amoant of 378,726 05, which i3
reflected in the account statement with Thermal Intelligence. See A of Anderson, BEx. 5.
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF DAY FIFTH JUDICIAL CIRCUIT
ANDERSON INDITSTRIES, LLC, 1 8CIV20-000023
Plaintiff,
PLAINTIFF'S BRIEF IN
VE. RESPONSE TO DEFENDANT'S
MOTION FOR SUMMARY
THERMAL INTELLIGENCE, INC.. a JUDGMENT
Canadian corporation,
Detendant.

COMES NOW the Plaintiff, Anderson Industries, LLC. by and through its undersigned
coumsel of record, and hereby respectfully submits the following Response to Defendant Thermal
Inelligence, Inc."s Motion for Summary Judgment.

INTRODUCTION

Despite Defendant’s attempt to convolute the ssues, this case remams a simple collection
action. The parties entered into a contract wherem Anderson Industries. m exchange for payment,
would manufacture and sell 30 custom-made heaters o Thennal Intelligence. Anderson Industries
manufactured all 30 heaters and delivered 17 to Thermal Intelligence. When Thermal Intelligence
failed to make timely several payments, Anderson Industries suspended delivery and demanded
reasonable assurances that Thermal Intelligence would make payment prior to shipment. Thermal
Intetligence then further breached the agreement by abandoning the sume and declaring its intention
not by perform thereunder m advising Anderson Industnies that becasse it would il release the
heaters Thermal Intelhgence was refusing to pay for. 1 was cancelmg the agreement. Thus

Anderson Industries 18 entitled to collect the balance due under that agreement.
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Now, Thermal Intelligence makes a vanety of confusing arguments, including, but not
limited to, the assertion that the sales agreement was somehow an “informal” agreement to which
Thermal Intelligence was not bound, that Anderson Industries closed s business and delivered
moperable heaters while ignonng the undisputed fact that Thermal Intelligence was still demanding,
that Anderson Industries release the heaters up until the termination date, and that Thermal
Imelligence proposed a paviment plan and then mimediately reneged on that plan.. The reality is that
Anderson Industries performed its end of the bargain by manutacturimg the 30 custom-made heaters
and Thenmnal Imtelligence refused to pay for the same,  In fact, Defendant has failed to even pay for
the 17 heaters that it did pick up.' Tt is unlawful for Thermal Intelligence to refuse to pay for the
remaining 13 custom=built beaters it ordered. To be sure, Defendant fails to cite any statute within
the South Dakota UICC (SDCL Chapter 57A-2) pernmitting Defendant 1o unilaterallv terminate the
agreement and refuse 1o accept delivery or make payment for the remaining heaters it requested

Ultimately, Defendant’s positions are thoze of subterfuge asserted now only to avoid paving
for specially manufactured goods it contracted for as a result of s own infermal and financial
mstability. I Defendant felt there was not a contract m place, it should not have accepted the frunts
of that contract, comtinued 1o comwmmicate about that contract, including aranging payment
therefor.  If the heaters were in fact inoperable, Defendant needed to seasonably reject them and
notify Plaintiff, but it did noi; instead, it admitted that it sold the heaters 1o the end customers, If
Defendant was wortied about the impact of an alleged facility closure, it necessanly would have to
inguire because it is an outsider to Plaintil with no venfiable knowledge or proot this would mmpact

production. Rather. Defendant re-affirmed is obligations to pay. If Defendant™s grievances were

UThermal Inteliaence has paid S0, 167 00000 and has picked up 17 keaters. The tolal prece for 17 heters ol a per
unit price 18 51,181,500, which s $14,5300 more than has been paid by Thermal Intelligence.
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genuing, which they are not, its repeated farlures to merely commumicate about the same defeat all
of its arguments on their face,
ANALYSIS

1. Pravrrr’s Morion For Susisary JuocMesT ForR BreacH oF CoNTRACT
SHOULD BE GRANTED,

At summary judgment, the nonmoving party “must present specific facts showing that a
genuine, material 1ssue for tnal exists.” Hass v, Wentzlaff, 2002 5.1, 50,9 11, 816 N.W.2d 96,
101 (quoting Saatheff v. Kuhlman, 2000 5.0, 179 11, 763 N.W.2d 800, 84). A non-moving
party must substantiate allegations with “sufficient probative evidence that wounld permit a finding
m his favor on move than mere specalation, conjecture, or fanrasy.” Hanson v Big Sione
Therapies, Tnc., 2018 8.1, 60, 1 28, 916 N.W.2d 151, 159 (quoting Gades v. Mever Modernizing
Co_ 2013 8D 42,9 7. Bo3 NOW . 2d 155, 137-3%) (emphasis added). “General allepations and
denials which do not set forth specific facts will pot prevent the issuance ol a judgment.” Aark,
Inc. v, Maguire Ins. Apency, Inc., 518 NW.2d 227, 230 (3.D. 1994), Moreover, it 15 well settled
a party “cannot claim a version of the tacts more favorable to his position than he gave in his own
testimony™ and “'a party who has testified to the facts cannol now claim a material issue of fact
which assumes a conclusion contrary to [her] own testimony.” Lalley v. Sgfway Steel Scaffolds,
fc.. 364 N.W.2d 139, 141 (8.D. 1985) (citation omitted).

At the outset, it 18 important to note several of Defendant’s arguments must be rejected
without comsideration on the menis. Defendant ssgerts Plamntiff commuiited fraudulent mducement,
intentional nusrepresentation. negligent misrepresentation, anticipatory repudiation, and a breach of
mphed warranty, All ofthese issues are clamis with distinct elements that must be plead and prowven;

however, Defendant did not assert any counterclaims m this matter nor did it plead these 1ssues as
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affirmative defenses, See Answer,™ ¥ * Numerous jurisdictions recognize that *“[a] party cannot wait
kil a summary judgment motion is filed against a theory advanced by it and, realizing the lack of
merit in its position, suddenly shift to a wholly new and different one.” Kansas Aun, Cray dgency v
Vesta Evergy Co., fac., 840 F.Supp. 814 (D Kan. 1993 ) Basstonn v C.LAL 2004 WL 1125919 at
"8 (N.D.L March 31, 2004) (A plaintifl cannot ereate a genuine issue of material fact, thereby
precluding summary judgment, by raising facts for the first time in response 1o defendant’s motion
for summary judgment which were not raised in the complait. ™y, Shanahan v, Uity of Chicage, 82
F.3d 776, 781 (Tth Cir. 1996} ('plaintift may not amend his complaint through arguments in his
brief in opposition o a motion for summary judgment™). Therefore, this Court must decling to
cotsider any of the foregoing issues on their merits. For purposes of a complete record, Plaintiff has
addressed them where necessary, but does not consent to any such issue being tried.

Defendant’s procedural and substantive fmlures 1o create a genuine issue of material fact
as 1o its breach of contract requires denving Defendant’s Motion for Summary Judgment and
granting Plamtff's Motion for Summary Judgment.

Al An Enborceable Contract Exasts.

Defendant’s attempt to tum n contract for the manufacture and sale of goods into a

convoluted transaction is unpersuasive and, at the very least, supports denying Defendant’s cross-

? Failing to plead froud with particularity requines dismizssal of the clam. See, &g, SOCL § 15.6.9; Lee v. Beauchena,
337 N W 2d 827, 829 (5.0 1983) (“Appellant dxd not plead any willful o intentional act ™).

? Meghgent mesrepreseniation must be plead a5 a clam io be consdered.  See, g, Bassw Hendrix, 931 F Supp. 523,
FIR(E N Tex, 1990} Bass, however, didnot plead negligent misrépresentation in her first amended complaint, Mow,
she may not rely onoa new claim, rased only inher response, o defeat TRT's motion lor summany judgment ™)

1 Both anbicipatory repudiation and bresches warranty are a breach of contract and therefore must be plead, See, 2.2,
SOCL § 3TAL314 M warranty that the goods shall be merchantable is implied i o coniract™), Union Pacife RR
v. Certain Dindeneviters ar Llowd s Lovdon, 20095 T 70,7 32, 711 MW 24611, 622 (enticipatory repudiation “allows
thee nonbreaching party o freat the repadiation a= an immediate breach of contracs™y;, T re Richard Faweily Trass, 2006
a0 6d, %Y 22-20, 880 MW A 326, 332 (declining 1o consider the meriis of a treuch of controct chuzm that was never
plead initially or by amendrnent).
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motion for summary judgment. Consent is an “essential element of a contract™ and “must he free,
mutual and commumcated.” Funder Heide v. Bobe Ranch, Inc. 2007 8.D. 69, 921, 736 N.W.2d
824, 831 (citing SDCL § 53-1-2(2), Richter v. Industrial Finance Co. Inc., 221 NW.2d 31, 35 (8.D.
1974)). “The existence of muiual consent 15 determined by considening the parties' words and
actions,” Jd. The undisputed facts demonstrate the parties’ mutual assent for the manutacture and
sale of goods.

Unequivocally, Plantiff and Defendant expressed mutual assent to manuafacture, sell. and
purchase 30 V1.5 heaters. The record in this case includes e-mails between the paties expressing
therr wntten assend to this agreement (Exiubit 4} it includes incontrovertible evidence of two 20%
down payments from Thermal Intelligence for the exact amounts agreed to by the parties (Exhibit
5), and it Turther includes part-performance through payments from Defendant consistent with the
purchase orders for the 30 V1.5 heaters and the pavment plan agreed to by the parties (Exhibit 5),
Moreover, Mr. Tiedemann, who 15 the owner and president of Defendant, testified and admitted to
the agreement. Aff. of Heber, Ex. A (Tiedemann Dep. at 77;18-25; 79:8-16)% Ex. B {Tiedemann
Dep. at 63:1-4: BR:18-21; 90:18-22; 96:22-24; 104:6-8).

Furthermore, pursuant to SDCL § 53-3-5, “[a] voluntary acceptance of the benefit of a
transaction is eguivalent to a consent to all the obligations arising from it se tar as the facts are
known or ought 1o be known to the person accepting.” See also, eg., Sirom v Bohi, 46 NW.2d
212, 914 (5.0 1951 (holding that “[t]he existence of the instrument, possession by respondents
and acceptance of rents according to the lease over a term of nearlv nine vewrs precludes the
appellants from repudiating the oblizgation™); 8SDCL § 53-3-5 preventz= Defendant “from
guestioning the validity and effectiveness of a matter or transaction msofar as it imposes a liability

or obligation upon him.” Sreomr, 46 NW.2d at 214, Defendant made pavments (for awhile)
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consistent with the parties” agreement, accepled the healers, and ¢ven resold the heaters Lo end

users. See Orynberg Explovation Corp. v Puckent, 2004 8D, 77,9 24, 682 NW.2d 317, 322

{holding that the defendants were “precluded from repudiating the accompanying obligations™
under SICL § 53-3-5 because they “received and accepted production revenue™). They cannot now

claim no such agreement existed.

Even assuming, arguendo, consent was lacking, “[a] contract vordable for want of consent

may . . . be ratified by subsequent consent.” Shedd v. Lamb, 1996 8.1, 117,919, 553 N W .2d 241,

244 (citing SDCL § 33-3-4). Importantly, “[r]atification can either be express or implied by

conducl.™ First State Bank of Sinad v Hyland, 399 N.W.2d 394, 898 (S.D. 1987) {citing Bank of
Hoven v Rausch, 382 NW.2d 39, 41 (5.D. 1986) 17 C 18, Contracts § 133 (1963)). In fact, when

there 1= an installment contract for the sale of goods, as s the case here, “the agurieved party

remnstates the contract if he accepts a nonconforming installment without seasonably notifyving of
cancellation].|” SDCL § 37A-2-612; SDCL § §57A-2-602 ("Rejection of goods must be within a

reasonable time after their delivery or tender. It 15 incffective unless the buver seasonably notitics

the seller.™). However, Defendant not only failed to reject any such heaters. it accepted the same

and has kept the supposedly defective heaters in its possession. AT, of Heber, Ex. A (Tiedemann

Duep. at 118:24-119:2; 127:6-11%

Here, there is no genuine dispute that Defendant placed an order with Plaintiff 1o supply

3 VLS heaters under their agreement.  Defendant timely paid the 20% downpayment in

accordance with the agreement. Durmg the agreement. Defendant propozed a pavment plan for
the purchase of the heaters, which Plamntiff accepted. Plaintitf timely manutactured the heaters in

accordance with the 10-week lead time agreed to by the parties, and Defendant picked up 17 of

the 30 V1.5 heaters. When Defendant stopped making paviment in accordance with their pavinent
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plan and Defendant’s credit hmit on payments had also reached too much and Plamtiff became
msecure about Defendant’s ability to perform by making payvment, Plamtifl’ was entitled to
withhold delivery of such goods until payment was made, See SDCL § 57A-2-703; Celrig, LLC v
Fotey, 489 F.Supp.3d 1275, 1285 (D. Utah 20207 (“The UCC further provides that when a “buyer
wrongtully rejects or revokes acceptance of goods or fails to make a payment due on or before
delivery or repudiates with respect to a part or the whole . ., the aggrieved seller’ is entitled 10
‘withhold delivery of such goods” “recover damages for nonacceptance’.” or “cancel” the
agregment, ).

In Cherwell-Ralli, Tnc. v Rytmian Grain Contpany, Tne. . the Supreme Court of Connecticut
eomsiderad a situation almost identical to this case. The seller brought a collection action against
the buyer for nonpavment owing under an installment contract. 433 A.2d 984 (Conn. 1980). The
buyer argued that the seller may not terminate the contract without first invoking the insecurity
methodology wnder UCC Ruole 2-609. fd, While Anderson Industries did in fact invoke the
msecunty methodology and while it was Thermal Intelligence who attempted to terminate the
agreement., Anderson Industries was not even reguired to go to such lengths to suspend delivery:
As the Cherwell-Ralli court acknowledged, “[i]f there 15 a reasonable doubt about whether the
buyer's default is substantial, the seller may be well advised to temporize by suspending further
performance until it can ascertain whether the buyer is able to offer adequate assurance of future
pavments.” Jd. Further, the court remarked that the Saver “could not rely on ils own nonpayments
a8 a basis lor itz own msecurilty”™ when “ithe buver had received all of the goods which i had
ordered.” fd In the present case, Thermal Intelligence receivied 17 heaters, which Thermal

Intelhgence has not even fully paid tor, and there 15 no dispute that Thermal Intelligence resold
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those heaters to iis end customers. Thermal Intelligence was not entitled to cancel the agreement
due to Anderson Industries” suspension of delivery pending paviment.

Plaintiff has shown as a matter of law that it is entitled o summary judgment on the claim
for breach of contract.

B. Plaintifl’ Did Mot Misrepresanit its Capacity to Fulfill the Terms of the Comtract.

The ultimate goal of Defendant™s argument conceming  Plantiffs  supposed
migrepresentation of its capacity to fulfill terms s unclear as it purports to be making clamms for
various degrees of fraud (“the parol evidence mile does not apply in cases of frandulent inducement™),
neghgent misrepresentation (“The South Dakota Supreme Cowrt has delineated the following
elements 1o establish negligent misrepresentation™). and perhaps even rescission (“further
undermimmg the claim of the existence of an enforceable contract™) or estoppel (“Therefore,
Anderson Industries conduct should bar it from enforcing any purported agreement™) Defendant’s
Briaf at 10-14, Once again, these claims or defenses need not be considered becanse they were naver
plead as a counterclaim or as an affimative defense. See, ez, Independent Harvester Co. v Lee,
168 NJW.2d 28 (51> 1918) (“He did not plead a rescission. Neither did the evidence prove more
than that o one time he made a demand upon plaintiff, indicating a desire and perhaps a present
mitention to attempt a rescission.”™y, Greaf Amertean Ins Co. v. Gengral Bulders, Tnc, 934 P.2d 237,
263 (Nev. 1997) (the district court did not err in barnng [plaintiff™s] rescission evidence on the
ground that [it] did not properly plead the defense.”). see alse State ex rel. Hurd v Blesnstrom, 37
N.W.2d 247, 250 (5.1D. 1949) ("Estoppel must be plead to be available as a defense™).

Fven =0, Plaintitt did not misrepresent its capacity to fulfill the terms of the contract.
Diefendant claims that Plaintitt allegedly closed s plant, which. according to Defendant (at p.12),

“was g crtical part of the manufacturing infrastructure sssociated with the entire heater product line.”
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Although Plaintiff denies these allegations as 1ts manufactunng plant remains operational in
Webster, 8D, 1o this present day (hitps: anderson-industries. com/)y, it must be noted this argument
it disingenuous al best.  On September 27, 2019, Brian Tiedemann, on behalf of Defendant,
acknowledged that PlaimtfT was planning to close s engimeering plant in Mapleton, bt that,
nevertheless. he wanted “to make sure our position is clear so you have the appropriate context for
vour decisions that relate to Thermal Intelligence”™ and confirm the “cost for the existing umits.”™
Affidavit of Anderson, Ex. 12, Kory Anderson responded on October 1. 2019, and stated that “Jw)e
have an agreement to fulfill the 30 unats at 562 5007 04, Ex. 12, Thereafter, the parties entered into
a payment plan and Defendant continued to make pavment and accept delivenies. fd. Ex. 13, Thus.
any claim that the alleged plant closure had on the agreement is contradicted by the record and
Thermal Intelligence s express, written acknowledgement of its obligation to pay for 30 heaters.

C, Plaimtift Did Not Repudiate the Contracl

Defendant whollv fails to present anv evidence of a supposed anticipatory repudiation by
Flaintiff. “Before a repudiation by an obligor will relieve the obligee from performing conditions
precedent to the obligers pedforimance, 1 must unequivocally indcate that the repudiating panty
mtends not to honor his or her obligations under the contract.™ Union Pacific /.., 2009 8.1, 70, 4
39711 NJW.2d at 622 {citation omitted). However, Detendant presents no evidence or overt act
representing “a clear and unequivocal refisal 1o perform.” Defendant broadly states the closure of a
facility in North Dakota “indicate[s] |PlaintifTs] intention to discontinue performance under the
alleged contract.” Defendant’s Brief at 14, Even assuming. arguendo. this conclusory allepation
was sufficient, a repudiation onhv creates remedial rights when the loss of the “performance not yet
due™ “will substantially impair the value of the contract to the other.” SDCL § 57A-2-610. Yet.

Defendant further fails to explain, let alone present any evidence, of how this closure would have or
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did have any ¢ffect on Plaintiff's ability to ful i1l the terms of the contract. To the contrary, Plaantiff
did falfill the terms of the contract and has manufactured all of the custom-made heaters that
Defendant contracted for. Aff. of Anderson af § 38, Defendant’s allegations are merely those of
“speculanon, conjecture, [and] fantasy™ and therefore must be rejected. See Hamson, 2018 5.D. 60,
0 2% 916 N.W.2d 151, 159 {citation omitted).

Defendant has failed to provide any evidence regardmg an alleged closure by Anderson
Industries and, thus, the argument should be summarnily rejected. Regardless, the argument is
confusing insofar as Plaintiff remains operational, including its manufacturing plant in Webster, See
hitps:anderson-mndustries.com’.  Moreover., Thermal Imtelbgence never expressed anvilung to
Anderson Industries regarding an alleged closing of operations for the reason of termination. To the
contrary, Thermal Intelligence stated in clear and unequivocal terms, “[tihe heater was not released
sowe have notified our customers that all remaining orders have been canceled.” AIF of Anderson,
Ex: 17.

Indeed, when affirming surmmary judgment on a breach of contract claim, the South Dakota
supreme Court in Union Pacific RR v Certan Underwriters at Llowd's London rejected the
plaintiff™s argument that the defendmnt had repudiated, 2009 8.0, 70, 9 40, 711 N W.2d 611, 622
{eitati on omitted) In so holding, the Court emphasized that there was no evidence that the defendant
had any intention to refuse to perform under the contract; rather, it was plaintift who chose nat 1o
petform. fdd  (CHowever, there has been no evidence or ovent act in this case indicating that
Continental had anv intention of refusing to perform its part of the contract or that Continental ever
indicated such an inténtion to P at any time. Instead. it was LI which deliberately chose to refuse
to perform its obligation under the contract. In fact, once Continental was notified of the loss it took

stepa to ey to obtain the information and documentation it eeded to make a determination regarding
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whether it would provide coverage.™). The same is true here,  Plaintifl’ manufactured the heaters as
requested and Detendant chose not to pay for them.  The only party that failed to perform wder the
comract was Thermal Intelligence,
D, The Contract was Suppotied by Consideration

Defendant claims that the heaters were inoperable and, therefore, not supported by
consideration.  Yet, there is no evidence m the record that the heaters were inoperable.  In fact,
Thermal Intelligence has admutted in testimony that i accepted delivery of the heaters from
Anderson Industries and then resold them to end customers, who have never returned any of them
to Thermal Intelligence. A of Anderson. Ex. A (Tiedemann Dep. at 127:6-11) “When opposing
parties tell two different stories, one of which is blatantly contradicted by the record. so that no
reasonable jury could believe it, a court should not adopt that version of the facts for purposes of
ruling on a motion for summary judgment.” Steed by & through Steed v, Missouri State Highway
Fatral, 2 F.ath 767, 770 (&th Cir. 2021) (citing Seott v. Harris, 550 U8, 372, 380 (2007)). Simply
put, Defendant’s argument fails to meet the burden of proof presceribed at summary judgment.

Furthermore, Defendant’s clams about supposed defects to the heaters must be discarded
without consideration becanse Diefendant failed to seasonably reject the same. SDCL § 57TA-2-612
{“the aggrieved party reinstates the contract if he accepts a nonconforing installment without
seasonably notifying of cancellation™): First Stave Bank of Singi, 399 N.W.2d at 398 (“failure of a
party to dsaffirm a contract over a period of time may, by itsell. mpen into a ratification, especially
il rescission will resull in prejudice to the other party.™) {citations omitted).

As set forth above. Defendant’s assertion that the closure of facility in North Dakota

“effectively destroyed [Plantsft™s] capacity to fulfill the terms of [the contract]” 15 wholly without
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mert. This claim is not bused on any evidence and inslead, s contradicled by all of the evidence
because Plamntifl’ did fully perform.

E. Plaintiff Did Not Breach an Implied Warmmaniv of Merchantability.

Defendant continues to recycle its unsupported clam that the heaters were inoperable 1o
aszert the implied warranty of merchantability was breached. However, once again, this argument
must be disregarded without consideration because Defendam did not plead a breach of warranty,
arrd more importantly, Defendant faled to seasonably reject any supposed “non-conforming™ goods.
SDCL & 57A-2-612. Even assuming. argnendo. the Court considers the issue on it merits, the
Court should reject the argioment becamse at no poant did Thermal Intelligence ever attempt 1o
reject, return, or request that Anderson Industries repair the heaters, Instead, Thermal Intelligence
accepted the bargain of the agreement by accepting delivery of the heaters, and then it in tumn
resold the heaters to end customers. To date, there is no evidence that any such heater has been
returnad to Thermal Intelligence. Aff, of Haber, Ex. A (Tiedemann Dep. at 123:13-16) (admitting
that mo heaters were ever retumed to Anderson Industries); (Tiedemann Dep, at 17:6-11)

{adnutting that no end customers ever refurned any heaters to Thermal Intelligence).

Defendant appears to make a vague argument that the October 3. 2019 payment plan was
a “separate and voluntary arrangement.” The purpose of this argument is unclear insofar as the
pavment plan did not obviate Defendant’s need to perform under the agreement. Instead, the
payment plan was specifically proposed by Defendant to Plaintitt (Ex. 13), and Plaintifl’ accepted
the pasment plan in writing. Oniginally. the agreement to sell heaters was an open term credit

agreement. SDCL 57A-2-310 (*“Unless otherwise agreed: (a) Pavment 15 due at the time and place
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at which the buver 15 to receive the goods even though the place of shipment 5 the place of
delivery[.]™.

Mr. Tiedemann, on behalf of Defendant, wrote: *Please confirm that this is an acceptable
plan and that equipment deliveries will not be delayved.™ Ex. 13. Mr. Anderson wrote back. “We
agree to these terms and will move forward with shipment releases based on accountability 1o vour
proposed payment schedule,”™ Ex. 13

It iz undisputed Defendant made several timely payments under that same pavment
schedule before falling behind multiple weeks in making payments.  Thus, Plaintift had the
statutory nght o demand adequate assurance of due peérformance and until it receives such
assurance, it may suspend performance on its end, SDCL § 57A-2-609 (“A contract for sale
mmposes an obligation on each party that the other's expectation of receiving due performance will
not be impaired. When reasomable grounds for insecurity arise with respect 1o the performance of
aither party the other may in wrting demand adequate assurance of due performance and until he
receives such assurance may if commercially reasonable suspend any performance for which he
has not already recerved the agreed retum.”™). The purpose of SDCL § 57A-2-609 15 fo allow the
seller to seck adequate assurance of performance “to obviate the necessity of one party guessing
whether or not the other mtends to perform when he begins to receive signals that cause him
concern.” Atwood-Kellogg, Inc. v. Nickeson Farms, 1999 3.1 148, 7 11, 602 N.W.2d 749, 752
{acknowledging that “a demand for adequate assurances may be ither writlen or oral, as long as
the demand provides a “clear understanding” of the insecure patty s intent o suspend performance

until receipt of adequate assurances from the other party.™).
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To that end, on Friday, Novemher 15, 2019, Zoe Benson, on behalf of Plaintiff, wrote Mr.
Tiedemann and requested adequate assurances that payment would be given by Defendant in order
to release the heaters to Defendant;

With the high Capital Cost of Building the units and bills we have to support we can only

extend a credit imit of 5200.000 on our heater shipments. We need to receive some

payments before we can release any more shipments, I was informed that heater number

53 is scheduled to go out Mondav, s0 we need to recetve some pavment today in order to

let the heater go out a5 scheduled. Please let me know if you have any quastions. Thank

VL,

Exhabit 17. Nevertheless, Defendant demanded that the heater be released without any payment
lo resolve the outstanding credit or any pavment for the heater it was picking up,  Defendant’s
attempied termination of the agreement violated: (1) SDCL § 37A-2-310's provision that payment
is due at the time Defendant was to receive the heaters, (2) Defendant’s own proposed pavment
plan accepted by both parties, and (3) Plainiifl™s request for adequate assurances under SDCL §
57A-2-609. "Unless otherwise agreed tender of payment is a condition to the seller’s duty to
tender and complete any delivery,” SDCL § 57A-2-511. Apparently, Defendant believed it was
entitled to recerve the heaters tor free without making anv pavmert. That was not grounds for
Defendant to attempt to unilaterally terminate the agreement.” There is no genuine dispute that
Plamtiff was well within s statutory night to suspend release of the heaters until 1t receives
adequate assurances from Defendant. SDCL § 57A-2-609, Defendant not only failed to provide

any reasonable assurance, i expresaly did the opposite,

G, Plantiff Did Not Fail to Mitigate Damages.

Defendant claims that Plamtiff failed to mitigate ns damages and. theretore, summary

judgment should not be granted. “The delense of mitigation of damages does not require more

¥ Defendant makes numerous fctual angum ents m this seciion with mo citeion 1o the record of ey evidence 1o
suppor those allegations. Those arguments should be rejected as improper argements by counseal.
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than that the injured party exercise diligence to avoid further loss.” Bova v Faegha, 2003 5.1,
1534, 921, 674 N.W .24 306, 313, Here, Defendant has failed to provide any probative evidence in
the record that Plaintiff failed to mitigate its damages. In fact, Defendant fails to cite 1o a shred of
evidence m the record 1o suppont its claim. However, as the party asserting the affirmative defense
of failure to mitigate. Defendant has the burden of prool on it.  Burkenn v. Dennis Supply Co.,
2004 5.1, 91,9 32, 683 N.W.2d 778, 786. To that end, “[w]here no probative evidence is offered,
the party who bears the burden of proof muost lose.™ Cavender v Bodily, Tnc., 1996 8D 74, % 22,
550 N.W.2d 85, 90 (eiting Frank Stinson Chevrolet, fnc. v, Connelly, 356 N.W . 2d 480, 483 (8.,
1984)). Defendant must do more than simply declare that Plaintifl Tailed to mitigate its damages.
Defendant s argument should be summarily denied.

In fact, Plaintiff has presented evidence via testimony from Kory Anderson that there was
no secondary market available to Anderson Industries because the hemters were specifically
custom-built to Defendant’s specifications and bore nsignia of Themmal Intelligence on the
heaters. Affidavit of Kory Anderson at 9 38, To that end, PlaintifT has actually taken affirmative
steps to matigate its damages by sforvag the heaters for four vears. ol iis own cost and to which i
is not requesting storage damages i this motion for summary judgment, and 1z willing to release
those heaters to Thermal Intelligence in the event summary judgment is granted and payment is
made to Anderson Indusiries,

Even assuming. argusndo, a genuine issue of material fact remains on the affirmative
detense ol tatlure to mitigate. it does not prevent the Court from granting summary judgment that

Defendant did. in fact, a breach the contract by failing to pay for goods it contracted for.
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CONCLUSION

For the foregomg reasons, Anderson Industries respectfully asks the Court to enter an

Order granting summary judgment in its favor on 15 claims for breach of contract, and to further
enter an Order denying Defendant’s Motion for Summary Judgment.

Dated this 18th day of October, 2023.

CUTLER LAW FIRM, LLP
Attorneys at Law

! Janathan 4, fHeher

Nichole J. Mohning

Jonathan A. Heber

140 N, Phillips Avenue, 4th Floor
PO, Box 144K}

Sioux Falls, SD 3T101-1400

(605) 335-4950; fax (605) 335-4961
jenathanhiZ:cutledawfirm.com
Attorneys for Plannf

CERTIFICATE OF SERVICE

L Jonathan A. Heber. do hereby certifv that on this 18th dav of Ociober, 2023, 1 have
electronically filed the foregoing with the Clerk of Court using the Odyssev File & Serve system
which will send notification of such filing to the following:

Tatum O Brien

VKeefe, O'Brien, Lyson & Foss, LTD.
T20 Main Avenue

Fargo, NI 35103

tatumie ok eefeattomeys. com

Jxf Jematharn A, Heber
Attornev for Plaintift
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF DAY FIFTH JUDICTAL CIRCUIT
AMDERSON INDUSTRIES, 1LIC, [ BCIN 20-00E123
Planmtift,
DEFENDANT'S RESPONSE TO
W. PLAINTIFF'S STATEMENT OF
UADISPUTED MATERIAL FACTS AND
THEEMAL INTELLIGERCE, THNC.. a DEFENDANT'S STATEMENT OF
Canadian corporation, UNDISPFUTED MATERIAL FACTS
Defendant.

COMES NOW, Defendant Thermal Intelligence, Ine. ("Thermal Intetligence™), by and
through the wndersigned attormey, respectfully submits the following Response to Plaintiff™s
Statement of Undisputed Material Facts in opposition to Plamtiff"s Motion for Summary Judgment
and Defendant™s Statement of Undisputed Materal Facts in support of Defendant™s Cross-Motion
for Summary Judgment under SDCL § 15-6-56,

DEFENDANT 'S RESPONSE TO PLAINTIFF'S STATEMENT OF UNDisPUTED MaTERIAL FacTs

[91] Admitted.

[92]  Admined.

[93] Defendant admits that in 2018, Anderson Industries and Thermal Intelligence entered mto
an agreement wherein Anderson Industries would construct and sell to Thermal Intelligence 30
V1.0 custom industrial heaters. However, Defendant demes the assertion that the heaters were built
solely 1o Thermal Imelligence's specifications. The development and production of the V1.0 model
was a collaborative effort, mvolving input and engineermg contributions from both Anderson
Industries and Thermal Intelligence. Consequently, these were not entirely custom-built products

of Thermal Intelligence’s specifications but rather the result of mutual design and engineering
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efforts.

[94] Denied in part. While Thermal Intelligence did pay for 30 V1.0 industrial heaters, these
heaters did not meet the agreed upon specifications, hence the subsequent discussions for V1.3,
V1.7, and V2.0 designs.

5] Admined in part. Anderson Industries did over purchase parts due to initial larger order
discussions, but this does not constitute 4 binding obhigation on Thermal Intelligence to purchase
any additional heaters.

[¥6] Denied in part. Discussions were indeed held between the parties about an improved V1.5
mdustrial heater, but no formal binding agreement was reached and negotiations continued.

97] Admined.

[98] Denied

[99] Denied. Thermal Intelligence agreed to a reduction in price pending the successful
completion of a =ale of intellectual property. Howewver, unbeknownst to Thermal Intelligence,
Anderson Industries was embroiled in legal battles over the ownership of the K2 V2.0 Dicsel
Flameless Heater Product Line. Yet, Anderson Industries continued to engage in bad-faith
negotiations with Thermal Intelligence, Any agreement made by Thermal Intelligence was made
i good-faith during the course of negotiations for a sale of intellectual property, which never
occurmed, nor could have oocurred,

[910] Denied in parl. An initial downpayment was made with the understanding that Anderson
Industries would provide functional heaters and support. which it failed to do. Addmtionally, this
was an informal arangement that was devised between Andersom Industries and Thermal
Intelligence to enable Anderson Industries to start manutacturing V1.3 heaters for the upooming

Ao,
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[¥11] Denied m part. The lead time was agreed upon with the expectation that Anderson
Industries would timely deliver operational heaters, which 1t failed to do.

[992] Denied. The arrangement was contingent upon the timely and functional delivery of
heaters, which did not happen.

[913] Denied. The payment was made with the understanding that Anderson Industries would
comstruct operational heaters, which 11 failed 1o do.

[914] Denied. Any payment made was under the assumption that Anderson Industries would
Fulfill its prommises, which it did not.

[915] Demed. While Anderson Industries may have started constructing the heaters, the heaters
provided did not meet Thermal's specifications,

[f16] Denied. Om October 3, 2019, Thermal Intelligence notified Anderson Industries about its
awareness of its cash difficulties and offered to pay R2L000 per week to mutigate potential
damages on tulfilled and unfulfilled orders.

[917] Denmied. Any payment schedule was wvoluntary and was dependent wpon Anderson
Industries delivening on s promizes, which it did not.

[¥18] Admitted in pant. Pavments were indeed made, but under the understanding that Anderson
Industries would fulfill its obligations, which it failed to do.

[119] Admitted.

[€20] Admined.

[921] Denied in part. The e-mail from foe Benson on behall of Anderson Industries does not
accurately represent the existmg issues ad obligations between the parties a8 these umforeseen
pre-shipment payment requurements were not factored nto a finalized agreement.

["22] Adnitted. However, Anderson Industries refusal to release o heater was not the sole reason
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that Thermal Intelligence terminated its relationship with Anderson Industries.

23] Admined.

[924] Denied in part, While Thermal did indeed pick up 17 V1.5 heaters, these heaters were later

found 1o be defective, and Anderson Industries failed to provide warranty and support.

[925] Denied. On this date Kory Anderson emailed Brian Tiedemann and stated, “we still have

a handful of units being custom built to your order in process.” (PlantifTs Exhibat 17:2)
DEFENDANT'S BSTATEMENT OF UNDISPUTED MATERIAL FACTS

[91] During 2019 Thermal Intelligence and Anderson Industries held negoliations for the

acguisition of the K2 V2.0 Diesel Flameless Heater Line. (Defendant’s Extabat E).

[92]  In July 2019, with customer orders coming in for the winter season, an informal agreement

was established 1o allow Anderson Industries to manufacture V1.5 heaters, The agreement

meluded Clause 4 which states. "When the current time pressure is lessened, we will resume a

fonger-term discuszion of [P and design acquisition. Your current purchazes of V1.5 and V1.7

could be negotiated as part of the overall terms and conditions.” (Flamtiffs Exhibit 4.

193] Omn August 1, 2019, a subsequent agreement was formalized between Thermal Intelligence

and Anderson Industries. This agreement represents the only document sigmifving a formal

contract and includes the purchase of 30 V1.5 heaters at a price of 864,500 each, plus an additional

S0, 040 per unit for the ownership of the product line. {Plamtiff"s Exhibit 7).

[94] Om September 14, Koy Anderson proposed modifications 1o the onginal offer, which

mcluded new pricing and additional services for Thermal Intellipence. These proposals raised

seriows concems for Thermal Intelligence, mcluding ssues about the support infrastructure at

Anderson Industries and the feasibility of a 50-unit order by the followmneg June. (Defendant’s

Exhibit AJ.
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[¥5] Thermal Intelligence experienced issucs with Anderson Industnies regarding delivery
delays and lack of support, which were communicated in multiple emails during September.
Inspection of the heaters at Anderson Indusiries also revealed no operable units ready to ship.
{ Plaamtiff™s Exhibit 11; Defendant’s Exhibit B)

[96] ©On October 3, Thermal Intelligence communicated to Anderson Industries about the
fmancial burden i was facing due 10 unexpected pre-shipment payvment requirements., (Plantiffs
Exhibit 13). As of October 24, Thermal Intelligence had paid Andérson Industries $1.167.004,
exceeding the cost of 18 V1.5 heaters at a cost of 564,500 each. (Plamtifl™s Brief at 9).

[97] Thermal Intelligence began to face financial strain from customers refusing to pay for
defective heaters and threats of returns. They also experienced additional costs in attempts 1o repair
these fanlty units themselves due to lack of support from Anderson Industries. (Defendant’s
Exhibit F. Plaintiff"s Exhibit 17:2).

[*%] Anderson Industries has positioned the informal huly 20019 agreement as the sole binding
contract, neglecting to acknowledge 1ts obligations to deliver functioning equipment, provide full
warranty support, and maintain a long-term relationzhip. This overlooks the context of the August
1. 20019 agreement and comtinued negotiations. (Plaintift™s Brief wt 2-3; Defendant’s Exhibat E),
[99] Internal issues within Anderson Industries led to the furloughing of all stalt and the closure
of their Mapleton, North Dakota plant. These actions directly impacted Thermal Intelligence’s
business operations and violated the understanding set forth in the negotiations.

[910] The deliverad heaters Irom Anderson Industries were non-tunctional due to the absence of
the original development team. Anderson Industries’ last intemal communication about the V1.3
units occurred on September 16, 2019 {Defendant s Exhibat K.

[T11] After receiving substantial pavments, Anderson Industries cessed operations and faled 1o
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fulfill their obligations, leaving Thermal Intelligence with Fanlty products and a mounting financial

burden:

Dated this 26th day of July, 2023
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O'REEFFE O'BRIEN LYSOMN LTD.

(\ ™

Tatum O Brien (8D 1D No. 3828)
720 Main Avenue

Fargo, NI 58103

Phone: (T01) 235-EB000

Fax: (701) 235-8023

tatum e ok eefTeatt orneys. com




STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF DAY FIFTH JUDICIAL CIRCTUIT
ANDERSON INDUSTRIES. LIC, | BCTV 20-000023
Plaintiff,
PLAINTIFF'S OBJECTIONS AND
VS, RESPONSES TO DEFENDANT S
STATEMENT OF UNDISPUTED
THERMAL INTELLIGENCE, INC., a MATERIAL FACTS
Canadian corporation,
Detendant.

COMES NOW the Plaintiff, Anderson Industries, LLC. by and through its undersigned
coumsel of record. and hereby respectfully submits the following Objections and Responses to
Diefendant’s Statement of Undisputed Material Facts,

1. Durmg 2014, Thermal Intelligence and Anderson Industries held negotiations for
the acquisition of the K2 V2.0 Diesel Flameless Heater Line,

AnswER: Objection to the extent the statement is immaterial to the guestion of
whether Thermal Intelligence breached its agreement for purchase of the 30 K2 V1.5 Diesel
Flameless Heater Line.  Suhject to and withoot waiver of the foregoing ohjections,
undisputed.

2. In July 2019, with customer orders coming in for the winter seazon, an informal
agreement was established to allow Anderson Industries to manufacture V1.5 heaters. The
agreement included Clause 4 which states, “When the current time pressure is lessened, we will
resume a longer-term discussion of [P and design acquisition. Y our current purchazes of V1.5 and

% 1.7 could be negotiated as part of the overall terms and conditions,™

AxswER: Disputed. Plaintiff does not understand what Defendant means by
“informal agreement.”  There was an agreement between Plaintiff and Defendant to
purchase 300 V1.5 heaters for 369,500 per heater, which is reflected in e-mail correspondence

1
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and payments. See generally Affidavit of Kory Anderson, Exhibits 1-17; in particalar,
Exhibit 4. As for Clause 4, which is immaterinl anyvways insolar as the IT and design
acyuisition was not successful, that particular cdawse was rejected by Thermal Intelligence
and was not otherwise made a part of the agreement but was instead part of the negotiations
for the agreement to purchase 569 500,000,

3 Om August 1, 2019, a subsequent agreement was formahzed between Thermal
Intelligence and Anderson Industries. This agreement represents the only document signifying a
formal contract and includes the purchase of 30 V1.3 heaters at a price of 564,500 cach, plus an
additional $10.000 per unit for the ownership of the product line.

AnswWER: Undisputed that an agreement to purchasze 30 V1.5 heaters for 569,500 was
reached. However, said agreement was reached on or about July 19, 20019, See Affidavit of
Kory Anderson, Exhibit 4. Moreover, there i numerous docaomentation evidencing said
agreement. See generally AlMidavit of Kory Anderson, Exhibits 1-17. I the produoct line was
purchased, then there would be a 35,000 credit applied and the purchase price would be
Sl SO

4. Om Seplember 14, Kory Anderson proposed modifications 1o the original offer,
which mmcluded new pricing and additional services for Thermal Intelligence. These proposals
raised serious concems for Thermal Intelligence, including 13sues about the support infrastructure
at Anderson Industries and the teasimlity ot a 30-umit order by the following June.

ANSWER: Objection to the extent said statement is immaterial. The e-mail on
sSeptember 14, 2019, was a prospective conversation ahout a separate and independent order
for 3) more units. It did not materialize. Even if it had, it would not have changed the terms
of the existing order of 30 V1.5 units. Indecd, Thermal Intelligence continoed to make
payments for the 30 V1.5 heaters at a price of 569,500,000 per heater. Even Mr. Tiedemann
testified that there was an agreement for purchase at 562, 5ML00 per unit. Tiedemann Dep.
at T9:47T; B5:5-8).

Exhibit 7 to the AfMidavit of Anderson describes a separate outline for the potential
purchase of the k2 V2.0 Diesel Flameless Heater Product Line. In that outline, which never
materialized, it was discussed that a subsequent order would be made for V1.7, and it also
reflected an understanding that a 35000000 credit would be made toward the V1.5 heaters,
which was agreed-wpon in those purchase orders,

5. Thermal Imtelligence expenenced issues with Anderson Industries regarding

delivery delays and lack of support, which were communicated i multiple emails dunng
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September. Inspection of the heaters at Anderson Industries also revealed no operable mnits ready
to ship.

ANSWER: Dispute as to the substance of the e-mails, but undisputed that Thermal
Intelligence semnt the referenced e-mails in September.  Anderson Industries stated that
Thermal Intelligence was delayed in issuing the POs and with the product lead time of 10-
weeks (Exhibic 1), Anderson Industries was put a month behind due to Thermal Intelligen ce.
Moreover, Thermal Intelligence requested changes to the fan inlet guard. See Affidavit of
Koryv Anderson, Exhibit 11. Nevertheless, Thermal Intellisence never rejected any heaters
or expressed termination of the deal due to alleged inoperable heaters.

. On October 3, Thermal Intelligence communicated to Anderson Industries about
the financial burden it was Facing due to mexpected pre-shipment pavment requirements, As of
Oetober 24, Thermal Intelligence had pasd Anderson Industries 51167000, exceeding the cost of
18 V1.5 heaters at a cost of 64,500 each,

ORIECTION AND ANsWER: Undisputed that Thermal Intelligence had paid 51,167,004,
but clarifies that the purchase price was 369500 per unit. On October 3, 2019, Thermal

Intelligence committed to g written payment plan, and Mr, Tiedemann testified that he was
aware of the pavment plan (Tiedemann Dep. at 107:17-19).

7. Thermal Intellipence began to face financial strain from customers in refusing to
pay tor defective heaters and threats of retumns. They also experienced additional costs in attempis
to repair these faulty units themselves due to lack of support from Anderson Industries

Axswir: (vhjection insofar as the statement is immaterial to the motion for summary
judgment insofar as Thermal Intelligence never made any attempts to refurn heaters or
terminate the agreement as to alleged issues with the heaters, and therefore cannot claim
rightful rejection of the heaters. AL of Jonathan A, Heber, Ex. A (Tiedemann Dep. at
1I8:24-119:2; 127-6-11); see also SINCL 8TA-2-605 (“ The buyers failure to state in connection

with rejection a particular defect which is ascertainable by reasonable inspection precludes
him from relying on the unstated defect to justify rejection or establish breach[.]™).

B, Anderson Industries has posttioned the informal July 2019 agreement as the sole
binding contract, neglecting to acknowledge its obhgations 1o deliver functioning equipment,
provide full warranty support, and mamtan a long-term relationship.  This overlooks the context
of the August 1, 2019 agreement and continued negotiations
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AxswiR: (Mhjection to the extent the statement is legal argument and not a proper
statement. The recornd is replete with evidence that there was an agrecment to purchase 30
V1.5 heaters and Thermal Intelligence breached said agreement by failing to make payvment.
See Affidavit of Kory Anderson. Exhibits 1-17.

O, Internal izsnes with Anderson Industries fed to the furloughing of all staff and the
closure of their Mapleton, North Dakota plant.  These actions directly impacted Thermal
Intelligence s busmess operations and violated the understanding set forth in the negotiations

ANsWER: Denied. Furthermore, the statement improperly fails to cite to any evidence
in the record. SIMCL 15-6-56(c)(1) requires appropriate citation to the recond for each
statement. Morcover, Thermal Intelligence stated in writing that it attempted to terminate
the agreement becanse Anderson Industries refused to release heaters without payment.
Affidavit of Anderson. Ex. 17 (*] notified Kory that if the heater wasn't released we woulkd
be terminating our relationship with Andemson effective immediately.™).

Furthermore, the Mapleton plant was only for engineering and when the deal to
purchase the TP or build the V2.0 fell through, Plaintiff closed the Mapletom  plant. The
Webster, I plant was for production and manufacturing, which is where the heaters were
manufactured, and remains open to this day.

10, The deliverad heaters from Anderson Industries were non-functional due to the
abzence of the onginal development team. Anderson Industries” last internal commumnication about
the V1.5 umis ocourred on September 16, 2019.

AnswER: Dispufed. The statement fails to cite to any evidence in the record
regarding non-functionality. ST 15-6-56{c) 1), and therefore no response is required.
Moreover, Thermal Intelligence testified that it never made any attempis to retum heaters
or terminate the agrecment as (o alleged issues with the heaters,  As to the second sentence,
disputed and immaterial. Exhibit K is a reference to Monday.com which s a platform for
communications between Anderson Industries and Thermal Intelligence, and all this
indicates is the parties stopped communicating on the platform by September 16, 2009, and
instead communicated by e-mail or phone thereafter, as confirmed by the e-mails between
the parties relating to the parties after September 16, 20019, Affidavit of Kory Anderson,
Exhibits 10-17.

11. After receiving substantial payments, Anderson [ndustries ceased operations and
failed to fulfill their obligations. leaving Thermal Intellizence with faulty products and a mounting

financial burden.
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AxswER: Denied. Forthermore, the statement improperly fails to cite to any evidence
in the record. SIMCL 15-6-56(c)(1) requires appropriate citation to the recond for each
statement. Moreover, Thermal Intelligence stated in writing that it attempted (o terminate
the agreement becanse Anderson Industries refused to release heaters without payment, not
hecause of any allegations of ceasing operations, faulty products, or mounting financial
burden. Affidavit of Anderson, Ex. 17 (*] nofified Kory that if the heater wasn®t released we
would be terminating our relationship with Anderson effective immediately.™).

Furthermore, Anderson Industries has never ceased operations and remains an
operational business. See https:/anderson-industries.com/; see South Dakota Secretary of
State website reflecting an ongoing business.

Dated this 18th day of October, 2023,

CUTLER LAW FIRM, LLP
Attormeys at Law

' Jonathan A, Heber

Nichole I. Mohning

Tonathan AL Heber

140 N, Phillips Avenue, dth Floor
P.O. Box 14K

Sioux Falls, SDx ST101-1440

{605) 335-4950; fax (605) 335-4961
Jemuthanhiécutlerlawfirm.com
Afterreys for Plaintilf

CERTIFICATE OF SERVICE

I. Jonathan A. Heber, do hereby certify that on this 18th day of October, 2023, [ have
electronically filed the foregoing with the Clerk of Court using the Odyssey File & Serve system
which will send notification of such filing to the following:

Tatum " Brien

O'keefe, O°Brien, Lyson & Foss, LTD.
T2 Mam Avenuoe

Farge, WD 38103

tatumied okeeteattormeys, com

A Somathan A, _Hebher
Attorney tor Plamtiff
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF DAY FIFTH JUDICIAL CIRCUIT
ANDERSON INDITSTRIES, LLC, | RCIV 20-000023
Plaintiff,
STATEMENT OF UNDISPUTED
Vs, MATERIAL FACTS IN SUPPORT OF
MOTION FOR SUMMARY
THERMAL INTELLIGENCE, INC.. a JUDGMENT
Canadian corporation,
Detendant.

COMES NOW Anderson Industnies. LLC (“Anderson [ndustries™), by and through its
undersigned counsel of record, and hereby respectfully submits the following Statement of
Undisputed Material Facts in support of its Motion for an Order granting Summary Tudgment under
SDCL § 15-6-56,

UnNpasPUTED MATERIAL FACTS

L. Anderson Industries. LLC {(“Anderson Industries™) was formed on or about January
11, 2006, and remams in good standing in the State of South Dakota.  Affidavit of Kory Anderson, al
T2

) Thermal Intelligence, Ine, (“Thermal Intelligence™) is & Canadian corporation in the
busingss of, among other things, purchasing, developing, and manufacturing mdustnal heaters for sale
to third-party businesses. [d at 9 3.

k3 In 2018, Anderson Industries and Thermal Intelligence entéred into an agreement

wherein Anderson Ihdustries would constroct and sell to Thermal Indelligence 30 V1.0 custom
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mdustrial heaters. AfT. of Anderson at § 4. The industrial heaters bore Thermal Intelligence logos
and were custome-built specifically to the specifications requested by Thennal Intelligence. 4

4. Per the agreement, Andersom Industries constructed the 30 V1.0 industrial heaters for
Thermal Intelligence and then sold and delivered each of them 1o Thermal Intelligence. fd. at 9 5.
Thermal Intelligence paid in full for all 30 of the V1.0 industrial heaters, Thermal Intelligence did
1ot retum or attemypd 1 retum any of the 30 V1.0 mdustrial hemers. Jd

s 3 Anderson Industnes intentionally overpurchased the parts for the 30 V1.0 heaters due
to Thermal Intelligence onginally requesting 60 uniis rather than 30 mnits in the event Thermal
Intethgence decided to purchase more units. Jfd at § 6. As a result. it had parts on hand for an
additional 30 industrial heaters. 14,

. In 2019, Thermal Imelligence and Anderson Industries discussed upgraded improved
specifications for a V1.5 industrial heater, Jd ot § 7. Afier an exchange of e-mails between the
companias, Themmal Intelligence agreed to purchasze 30 V1.5 industrial heaters from Anderson
Industries, fd

i Thermal Intelligence had noe pror obligation to purchase m additional 30 mdustnal
heaters from Anderson Industries. /d at 9§ &

2. Thermal Intelligence agreed to purchase 30 V1.5 Heaters at a price of’ 369_300.00 per
unit for a total price of 82.085.000.00. fd a9 12.

9 Ax part of the agresment, Anderson Industries agreed that it would credit $35,000.00
towards the purchase of each industrial heater if the parties were successtul in completing a sale of
the imellectual property for the mdustnal heaters from Anderson Industries to Thermal Intellipence.

In etfect. the purchase price would be lowered to $64.500.00. 1d at 9 13,
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1,  The parties agreed to a 20,00 downpayment for the purchase of the V1.5 industrial
heaters. Jd. a9 14,

11.  The parties agreed there would be a 10-week production lead time from receipt of the
down payment until the industnal heaters were ready for delivery to Thermal Intelligence. Jd. at 915

12.  Onorabout July 19. 2019, Anderson Industries and Thermal Intelligence agreed that
Themmal Intelligence would first purchase 21 units at a price of $69.300.00 with a downpayment of
26, and then issue subsequent purchase orders and downpayments immediately upon receiving a
commitment from the end-user customers. d, at 9| 16,

13, Om or about July 22, 20019, Thermal Imtelligence paid Anderson Industries
£291.900.00, which is exactly equal to 20% of the cost of 21 V1.5 Heaters (2., 31,459, 500,000, 4,
at 9 20, Anderson Industries began constructing the 21 V1.5 Heaters.

14,  On or about August 22, 2019, Thermal Intelligence paid Anderson Industries
5125, 100,00, which is exactly equal to 20%0 of the cost of the remaining 9 V1.5 industrial heatem (i.e.,
B6235,000,00), In total, Themmal Intelligence paid $417 (HELOD in deposits, which is equal to 20% of
the 30 industrial heaters {i.e.. $2,085.000.00). i at Y 23

15. Ulpon receipt of the scecond dovwnpayment, Anderson Indusinies began constructing
the remaining 9 heaters in accordance with the 10-week lead time for production. Jd at Y 24.

16,  OnOctober 3, 2019, Thermal Intelligence commitied to a written payment plan with
Anderson Industries for payment of the heaters.  fd at9) 27.

17. Specilically. Thermal Intelligence agreed that it would transter funds to Anderson
Industries as it collected receivables from the zale of the ndustrial heaters to its end users, At

minimum, Thermal Intelligence would pay S100,000.00 to Anderson Industries twice per weak on
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cach Monday and Thursday for a total of $200,(0(L00G per week, Thus, that schedule would be
accelerated by the collection of recervables from the end users. T at 9 28
18, Thermal Intelligence made a total of seven and a half installment payments in the
total amount of 3730,000.00, mcluding an imitial payment of 5200000 on or about October 3,
2019, a payiment of $100,000 on Monday, October 7, 2019, a pavment of 3100,000 on Thursday.
October 10, 2019, two payments of S1L000 on Tuesday, October 13, 2019, a payment of
S100.000 on Monday, October 21, 2019, and a partial payment of $50,000 on Thursday. October
24, 2019, Id a9 30,
19 Anderson Industries received no Turther payments after the partial pavment on
Thurzday, October 24, 2009, Fd at 1 31,
20, In total, Thermal Infelligence paid Anderson Industries $1,167.000000, which
meluded $417.000.00 in downpayment deposits and $750,000.00 in installment payments. Jd at 132,
21,  Om MNovember 15, 2019, after which Thermal Imtelligence had continved to mizs the
scheduled payments, Zoe Benson on behalf of Anderson Industries e-mailed Mr, Tiedemann and
stated:
Good moming.
With the high Capital Cost of Building the units and bills we have 1o support we can
only extend a credit limit of 200,000 on our heater shipments. 'We need to receive some
paymenis before we can release any more shipmenis. I was informed that heater
munber 33 is scheduled 10 go out Monday, =0 we need to receive some payment today
m order to let the heater go out as scheduled. Please let me Know if vou have any
questions.  Thank vour
Id atv 34,
22, OUm November |8, 2019, Mr, Tiedemann e-mailed a response to Ms. Benson, and

wrote: “T notified Kory on Friday that if the heater wasn’t released we would be terminating our
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relationship with Anderson effective immediately. The heater was not released so we have notified
our customers that all remaining orders have been canceled.™ Tl at 9 35

23, Thermal Intelligence picked up 17 V1.5 of the 30 V1.5 industrial heaters from
Anderson Industries. Fd at ¥ 36.

24.  Thermal Intelligence accepied delivery of each of the 17 V1.5 industrial heaters
and otherwise never mitempied 1o retum any heaters o Anderson Industries or notify it that the
heaters would be rejected and, therefore, cannot claam righttul rejection of any of the heaters. Td
at] 37.

25 As of that date, Anderson Industnes had constructed the remamng 13 V1.5
industrial heaters and has been storing them al its warchouse since then, [d at Y 38,

Drated this Tdth day of June, 2023.

CUTLEE LAW FIRM. L1T
Attornevs at Law

fa' Jonathan A, Heber
Nichole J. Mohning

Jonathan A. Heber

140 N, Phillips Avenue, 4th Floor
P.O. Box 14K}

Sioux Falls, STy 57101-1404)

{6015} 335-4930: fax (603) 335-4961
jonathanhi@:cutlerdawtinm.com
Artawneys for Plainffi’
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SJTATE

COUMTY COF DAY

QF SOUTH DAKODTA )

IN CIRCUIT COURT

! FIFTH JUDICTAL CIRCUIT

Anderson Industries,

Thermal Intelligsnca, Inc.,
a4 Canadian corporation,

V3.

LLC,

Flﬂiﬂtiif;
Status Hearling

TECTVZ0-000023
Defendant

&
s o s s e mas s e e mm e

EFCRE: THE HONORABLE JUDGE LOVRIEN

Cireuit Court Judga

Webhster,

Gouth Dakota

January 31, 2024, at 11:10 a.m.

AFFEARING TELEFHOMICALLY:

For

For

the Plainktiff:

the Defendant:

JOHATHANM R. HEBER

Cutler Law Firm, LLF

140 W Phillips Ave., 4th Floor
Sioux Falls, Sounth Dakota 57104

TATUM O'BRIEN

THEODORE RAMAGE

O'Heafa O'Brisn Lyson, LTD.
T20 Main Avanus

Fargo, Morth Dakota 5B103
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(WHEREUPCOHN, the following procesdings were duly had:)
THE COURT: We are on the record. Our next file this
morning is a civil file, file 20-23, Anderson Industries
versus Thermal Intelligence. This iz the time and place
that the Court has set for a ruling 1n regards to the
plaintiff and defendant's cross-motlons for summary
Judgment .

Arpearing on behalf of Anderson Industries; this
morning, telephoniecally, is attorney Jonathan Heber; and
appearing telephonically on behalf of the defendant
Thermal Intelligence iz Tatum 3'Brien; and Theodore Ramage
is also appearing on behalf of Thermal Intelligence.

As the Court indicated, this is the time that's been
set For the Court's ruling on the cross=motions Eor
summary Judament. And this would be the Court's ruling in
regards to those motions.

The standard for summary Jjudgment iz well-known. It
iz authorized if the pleadings, depositions, answers to
interrogatories, and admissicns on file together with the
affidavicts, i1f any, show that there is no genuine issue &s
to any material fact, and that the moving parcty is
entitled to judgment as a2 matter of law.

Al]l reagsonabla inferences drawn from the facts must
be viewed in favor of the nenmoving party. The burden is

cn the moving party to clearly show an absence of any
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genuine issue of material fact and an entitlement to
judgment as a matter of law.

The evidence must be viewed most favorably to the
nonmoving party, and reasonable doubts should be resolved
against the moving party. The nonmoving party, however,
must present specific facts showing that a genuine
material issue for trial exists.

A nonmoving party must substantiate allegations with
sufficiant probative evidence that would permit a finding
in his fawvor on more than speculation, conjecture, or
fantasy. General allegations and denials which do not =et
forth specific facts will not prevent the issuance of a
Judgment.

The plaintiff has filed a motion with the reguired
statement of undisputed material facts wath citations to
the record in support of each of those facts. SDCL
15-6-56 sub C regulres that a party opposing a mobtion for
summary Jjudgment include a separate, short, and concise
statement of the material facts as to which the cpposing
party contends a genuine jissue exlsts to be tried. That
statute further requires that the opposing party must
respond to =ach numbered paragraph in the moving party's
atatement with a separately numbered response and
appropriate ¢itation to the record.

In this case, Anderson Industries filed a statement
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of undisputed material facts. #And then on July 26, 2023,
the defendant filed a response. But in many of those
responses, the defendant failed to cite to the record
where a genuine issue of material fact exists.

For example, in the plaintiff's statement of
undisputed material facts filed on June 14th,
specifically, fact number B, the plaintiff alleges that
Thermal Intelligence agreed to purchase 30 V1.5 heaters at
a price of 369,500 per unit for a total price aof
52,000,085 [sicl. In response to that statement of
undisputed material fact, the defendant simply wrote
"Denled."

That failure; as far as I'm concerned, could be a
basis for me to aAdmit all of the material facts set forth
by the plaintiff under 15-6-56C sub 3, which says, "All
material facts set forth in the statement that the moving
party is required to szerwve shall be admitted unless
controverted by the statement required to be served by the
opposing party.™

In any event, I find that there are ne genuine issues
of material fact as to the argqument that Thermal
Intelligence entered into an agreement with Anderson
Industries to purchase 30 V1.5 heatera at a price of
569,500 each,

There's also no genuine igsue of material fact that
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two down payments were made, specifically, that on

July 19, 2019, Anderson Industries and Thermal
Intelligence agreed that Thermal Intelligence would first
purchase 21 units at a price of gixty-nine thousand
dollars five hundred == 569,500 == excuse me == with a
down payment of 20 percent. And then there was a second
down payment on or about August 22, 20192, where Thermal
Intelligence paid Anderson Industries $125,100, which
again is egual to 20 percent of the cest of the nine
remaining V1.5 heaters. So, again, there's no genuine
izzue of material fact that those Cwo down paynments were
made .

There's also neo genuline issue of material fact
regarding the claim that Thermal Intelligence committed to
# written payment plan for those heaters. There ig no
genuine issue of material fact that Thermal Intelligence
ultimately pald Anderson Industries 51,167,000.

There's no genuine isszue of material fact that
Anderson Industries manufactured all 30 heaters and
delivered 17 of them to Thermal Intelligence.

There's no genuine issue of material fact that
Thermal Intelligence first breached its agreement with
Anderson Industries when it fajiled to make payments
according to the payment schedule with the last payment

Thermal Intelligence having made teo Anderscon Industries be
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on October 24, 2019.

There's no genuine issue of material fact that
Thermal Intelligence breached the agreement with Anderson
Industries when on November 18, 20192, it terminated the
entire agreement.

Contrary to the claims of the defendant, I do not
find that there is a genuine issue of material fact as to
the plaintiff's misrepresentation of its capacity to
fulfill the terms of the contract. Sald anethear way,
based on the record before me, Plaintiff did not
mizrepresent its capacity to fulfill the terms of the
contract.

I alsec find that there is no genuine iasue of
material fact that Plaintiff did not repudiate the
contract. 1In fact, the evidence before me is that
Plaintiff did fulfill the terms of the contract and has
manufactured all of the custcm-made heaters the defendant
contracted for.

There 15 also no genuine issue of material fact
ragarding consideration. In other words, the contract was
supported by ceonsideration. There iz nothing in the
record before me that the heaters were inoperable.
Thera'"s also nothing in the record that indicates Thermal
Intelligence ever attempted to return, reject, ot reguest

that Anderson Industries repair the heaters.
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Finally, the defendant has claimed that Plaintiff has
failed to mitigate its damages. I disagree. Defendant
has falled to cite any ewvidence in the record bto support
itz claim. ©n the contrary, the plaintiff has presented
evidence cited te in the recerd that there iz no secondary
market available to Anderszon Industries, because the
heaters were specifically built for the defendant, and
further that Anderscn Industries has taken affirmative
steps to mitigate its damages by storing the heaters for
four y=ars at its own cost.

In short; I find that there are no genuine issues of
material fact that a valid agresment or enforceable
promise between Anderson Industries and Thermal
Intelligence existed, that Thermal Intelligence breached
that agreement, and that Anderson Industries has suffered
damages &8 a result. The plaintiff's motion is granted
and the defendant's motion i= denied.

Mr. Heber, T trust you'll get me a preposed order
consistent with the Court's ruling?

ME. HEBER: Yeas, Your Honor.

THE COURT:; A&ny clarification that you nsed from me an
that, Mr. Heber?

ME. HEBER: HNo, Your Honor.

THE COURT: Mz, 0'Brien, anything else we need to talk

gbout on the record todav?
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M5. O°BRIEN:
THE COURT:

(WHEREUPRCH,

Mo, Your Honor. Thank you.

A1l right. We're in recess in this matter.

the foregoing proceedings concluded.)
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STATE GF SCUTH DAROTA )
) 8E. CERTIFICATE
COUNTY OF DAY

I, RELLI LARDY, RPE, an Official Court Reporter and
Notary Public in the State of South Dakota, Fifth Judicial
Circuit, do hereby certify that I reported in machine
sheorthand the proceedings in the above-sntitled matter and
that Pages 1 through 9, ineclusive, are a true and correct
Ccopy, to the best of my ability, of my stenotype notes of
2aid proceedings had before the HOMNOBABLE JUDGE MARSHATTL
LOVRIEN, Cilrcuit Court Judge.

Dated st Watertown, Socuth Dakota, this 13th day of

February, Z024.

/8/ Kelli Lardy
EELLI LARDY, RFR
My Commission Expires: 10/21/28
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THE COURT: All right. We're on the record in
this file this afternoon it's a civil file, file
20-23, Anderson Industries, LLC v. Thermal
Intelligencs, Incorporated, a Canadian Corporation.
Appearing on behalf of Plaintiff, Anderson Industries,
is attorney Jonathan Heber and appearing on behalf of
the Defendant; Thermal Intelligence, is Tatum O'Brien.
This is the time and place that's been set for the
hearing in regards to what are now cross meticns for
summary Jjudgment. I guess, Counsel, in term=s of
housekesping for the argument today, Mr. Heber, do you
want to present your argument and then Thermal
Intelligence respohds and you reply or I'm certainly
open to however you folks want to handle it, =o--

ME. HEBER: Your Honor, I think the issues
everlap so 1I'd be fine if we Just start hearing the
gntirety of it and turning it over to you.

Ms. O'BRIEN: Agresd, Your Honor.

THE COURT: Okay. So that's how we'll approach
it. ©£f course, as I indicated, this is the time and
place set for a hearing in regards to the cross
metions Ior summary Jjudgment. I'll let counsel know,
as you can probably see, I have the entire file in
frent of me and I have reviewed all of the pleadings,

particularly the briefs in support of and in
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epposition to the cross motiohs as well as the
gtatements of undlsputed material facts and the
cbjections to these. Mr. Heber, since you're the
Plaintiff, I'1l]l let you proceed.

MER. HEBER: Thank you, Your Hencocr. If I could,
could we go off the record for a moment for a
housekesping matter?

THE COURT: Say that again.

MR. HEBER: Could I go off the recocrd for a
moment for a housekeeping matter?

THE COURT: Sure, absolutely.

(@ff=the=-record discussion held, resuming with
the following.)

THE COURT: We are back on the record. We just
had an off the record conversation regarding the
scheduling of a hearing after this unrelated to this
matter. Mr. Heber was gracious snough to be a
meg2senger for a colleagque at the Bar lettling me Know
that my 3:00 may run a little bit late. 1 appreciate
that. Go ahead, Mr. Heber.

MR. HEBER: Thank you, Your Honor. Again, I
represent Plaintiff, Anderson Industries. We had
moved for summary Jjudgment and we oppose the cross
motion for summary judgment. As we see it in this

case, we believe this is a simple contract for a
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manufacturer of heaters and that the law that applies
1z UCC 2 for sales and 80 this iz what we would
consider a pretty simple UUCC casge. And now I know the
law has been muddied through summary Jjudgment with
alot of affirmative defenses and other arguments and
we beliesve that sort of nuddiesz the water of summary
Judgment and is distracting to the ultimate issues at
hand. Seo I want to talk about the agreement that we
have here and what we're dealing with. Thermal
Intelligence is, as Your Honor observed, a Canadian
corporation. Anderson Industries is a business located
here in South Dakota. And in Webster. And Anderson
Industries manufactured custom built industrial
heaters for Thermal Intelligence. And the twe of them
worked together closely to determine what the
gpecifications work. And the heaters at issue in this
lawsuit are actually a later addition than the
original. We refer to them as Version 1.5 which
follows Version 1.0, Verszion 1.0, while not
necessarily material this this motion does set the
backdrop as to why we're here. Those heaters were
devalopad, they were sold to Thermal Intelligence.

211 the heaters in that agreement were scld and
purchased and then the parties discussed the next

gensration, Version l1.5. And within that and I'll get
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to this but I raise it Just for again context. Within
those discussions there were simultansous dlscussions
about purchasing the IP and product line. I think
that's important because it goes towards the
unicqueness of these goods for Thermal Intelligence.
They were met. The specifications that thelr motel
Just wanted and were specifically made for Thermal
Intelligence. Anderson Industries doesn't and did not
sell any end users, that was Thermal Intelligence. So
Thermal Intelligence would purchase the heaters, they
actually, I think, sell or assign them to an affiliate
company, Nakoda, N=A-K-0-D=A and Nakoda would then
gell them to the end dealers. So what happened in 2019
was Thermal Intelligence and Anderson Industries
entered into an agreement to purchase 30 more heaters.
Thirty 1.5. And the agreement is born ocut in
correspondence and those e-mails have largely beesn
attached to the affidavit of Eory Anderson. Notably,
July 1%h Brian Tiedemann, who iz the president of
Thermal Intelligence, e-mails Hory Anderson, the owner
and president of Anderson Industries. His or Thermal
Intelligence’s agreement to contract. And so what is
the contract? I think that's important. It's for 30
Version 1.5 heaters. We know the guantity. And we

know the price. The price was &9,500 for each year.
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There was a conditiocnal credit built inte that if the
parties were successful in negotiating the =sale of the
IP, which did not happen and that's undisputed.
There's also a down payvment of 20 percent on the
heaters. Now There was an agreement to purchase 30 but
it was actually in two different installment
contracts, one of 21 and cne of nine. So, technically,
two different down payments were made. And those down
payments are reflected in the accounting and I don't
think there's any dispute as we sit here teday that
those down payments were made. Ancther material term
i that there be a ten=-week lead time. S5o cnce the
down payment was made Anderson Industries would then
begin the process of actually constructing those
heaters. I belleve the first down payment was made on
July 22nd of 201% which would have put the lead time
at September 30th. Which would have beesn arcund the
time the record reflects that the heaters started
being releassd to Thermal Intelligence in the esarly
days of Cctober and through October. How Thermal
Intelligence makes aloct of arguments in their cross
metion that there's an informal agreement or ne
agreement . I think alct of different arguments they
used at deposition wersus the briefing. There was an

agreement, heaters were constructsd, they were
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delivered, payments were made. Bnd that is, regardless
1f we have a formal written contract or we have an
agreement by &-malls, the legal significance is the
same. Even if we had ne e-mails and 1t was oral the
legal significance would ke the same. And the UCC
covers all Chat. What we do have 1s =-malls with an
agreement and responsive e-malls indicating their
agreement and performance, creating a binding
agreement. And so as we sit here today, all 30 heaters
have bean constructed. And 17 have been deliveraed. I
beliesve you do the math, ¥Your Honor; as we pointed out
in our briefs, in fact, I think Thermal Intelligence
hasn't even quite paid for all 17 heaters as we sit
here today. And so what's important 1s the UCC tells
ug exactly how the parties are to interact. If there
are breaches or defaults or defects or nonpayment, the
UCC covers all of it and the statute says exactly what
the partiez need to do in the sevent of any of thogse
coourrences. What happened was — I digress, I should
back up a moment. The one material term that was left
cpen which the UCC allows i1is when payment was to be
made, The parties did discuss down payments but did
not agree to when payment would be made. UCC
anticipates that in a number of statutes at play for

when that occurs. And payment, 1f left open, 1is SDCL
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2 7A-2-310 states payment is due at the time and place
at which the buyer received the goods. T think
there's a few other statutss well on point that I
cited in the brief. But, with that said, in that early
October Time pericd once the heaters were began being
releazed after the ten—-week lead Cime the parties
actually agreed to a payment plan. And so they
resolved that issue of when the payments were going to
come in so it's; frankly, a neon—issue but even 1f it
werea an issue the UCC controls. Brian Tiedemann, on
behalf of Thermal Intelligence actually came up with
the payment plan that Thermal Intelligence would pay
and that was these hundred thousand dollars payments
twice a week on Mondays and Thursdays. And that
ocourred on Cotober 3rd which would have been, I
believe, thres days after the ten—week lead time
deadline. And $750,000 were paid. You know, scort of in
accordance with that pavment plan, give or take a few
davs. And then those payments stopped. And

Octcber 24th of 201% would hawve been the last date
pavment was made of a half payment. MNovember after a
few weeks after that, about three weeks after that,
Hovember 15th, after which Thermal Intelligence
continued to miss payments, accounting representative

of Anderscon Industries had reached out to Thermal
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Intelligence and indicated, hey, wWe need payment 1if
wa're golng to release anymore heaters. And, again,
that's allowsd under UCC under, actually, a number of
different statutes that are cited in the brief and I
could certainly point them out hers if the Court would
like. But a seller under a contract such as this,
specifically even an installment contract, has the
right or remedy to withhold payment if the payment is
conditioned on delivery which the UCC says that it is.
It's an open term. Two, an adequate assurance if it
feels any lewvel of insecurity that payment isn't gonna
come. I think, as a matter of law, the Court can
actually determine that --that three weeks had passed
without payment. So Anderson Industries communicated
te Thermal Intelllgence that we nsed payment,
ctherwise we're not goeing to release 1t. Thermal
Intelligencs savs you need to relsase it, periocd. And,
in fact, Af the Court scrutinizes The correspondence I
think what actually happened was there was a scheduled
release of a heater, one heater, on Mondayv. And
Thermal Intelligence showed up, I think, with their
delivery guys on Friday, a couple days befcre. And so
Anderscon Industries was actually caught off guard that
they were going to show up that day and T think that's

reflected in Exhibkit 17 of Kory Anderson's affidawvit.
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But Thermal Intelligence sends an e-mall then on the
Menday when it actually was scheduled to be released
and begins the reason for Thermal Intelligence
termination of the agreement. And it states—— Brian
Tiedemann states I notified Eory on Fridayvy that if the
heater wasn't released we would be Cerminating our
relaticonship with Anderson effective immediately. The
heater was not released so we notified our customers
that all remaining orders had been canceled. So that
was the reason given. That's important because the UCC
talks about when notice was given for a breach. Here
thi=s was no breach as a matter of law because Anderson
Industries was regquiring that payment be made before
it released the heater. And Thermal Intelligence
hadn't actually even pald for all 17 of the heaters
yet that it had in its possession. So under the UCC,
Your Henor, Thermal Intelligence hasn't dones anything
it needed to do to terminate Che agreement. It didn't
have the right to terminate. And it sits here today
and I expect counsel will argue that there were
defects and there were misrepresentations. We deny all
those but they're irrelevant. Because if theose things
were true they needed to be communicated as required
under the UOCC and they weren't. The UCC actually

talks about what the buyer's remedies are for defects
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ef the heaters and what it would have needed to do to
noetify Anderson Industries to let it have an
cpportunity to fix it or inspect it, That didn't
happen. What did happen, Your Honor, is Thermal
Intelligence Cook 17 heaters and sold them to end
ugsers and those end users, as Brian Tisdemann
testified in his depositicon, they never even returned
those to Thermal so they were still out in the field,
ne issue. They profited; they made their meoney. In
fact, claiming defect doesn't pass the test hers
because Thermal Intelligence wanted more heaters. They
wanted more. The reascn—-— the given reason for the
termination was that, essentially, Anderson Industries
wouldn't release them without payment. And so, asz a
matter of law, Thermal Intelligence can't claim these
defenses it claims, defect, misrepresentation. I would
go ane step further te say, &ven so, wa're hers on
summary Judagment. It's Thermal Intelligence's
responsibility as a matter of law in summary Jjudogment
that he needs to actually substantiate these
allegations anyways with probative evidence more than
Just speculation and it hasn't done so. I den't see
any affidawvit from Brian Tiedemann. I don't see any
additicnal evidence that any end users were returning

heaters and Thermal Intelligence had toc take those.
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Instead, what we have is what I discussed. aAnd it's
born out in the record. Thermal Intellligence wanted
the heaters without paving and Anderson Industries
refused. And so what's more at play here, Your Honor,
I think it can kinda be sussed out from the record and
then just for context. Thermal Intelligence wanted
the IP of Anderscon Industries and when that didn't
happen, that put-—- that deal fell through, as the
kinda side discussions, this deal then got terminated
by Tharmal Intelligence. And Brian Tiedeman's
depo=sition is replete with statements about how
Thermal Intelligence now does what Anderson Industries
did with these heaters. It constructs these heaters.
It does everything. It's the best player in the
entire industry for thesge kind of heaters. It didn't
nesd Anderson Industries anymore for these heaters.
That's what happened, Your Honor. Doesn't need
Anderzon Industries anvmore for these heatera. And so
that's —- yvou know, again, when Anderson Industries’
belief 1s as to what happened but that-- I mean, that
again, for purposes of summary judgment, not necessary
to get there. Just got there. And sg teo that end, Your
Honor, we believe that under the law and under the
cases we've cited that are fairly similar teo this

case, Your Honor can determine that there was an
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agreemant and determine what the terms of that
agresement were as a matter of law and can determine
that the terminatien, stated terminaticn by Thermal
Intelligences was wrongful and then can determine what
Lhe damages are for Anderson Industries. To the esXtent
for any reason the damages are not certain, liability
could be granted and the damages could be reserved.
But we would say that the damages are guite certain:
it's just a math problem as to what amount was
cutstanding and then any interest that's accrued on
that amount. It's what we're asking for. We're not
asking for purposes of summary judgment any storage
gogts. For the record, Anderson Industries is still
gtoring those heaters. I believe they're here at the
warehouse here in Webster. and all 13 of those heaters
have been delivered toe there. They've been storing
them for about over four years now, actually. We're
not zeeking those storage coste that I belisve we
would be entitled to, We're not sesking them here
today. But as part of this, and I know it's scort of
cutside of the context of summary Jjudgment, Anderson

Industries will release those 1f it did get a judgment

and resolwve this thing. That's —— what it has done to
try to mitigate its damages at least for Thermal

Intelligence against the judgment but would still like
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to give those heaters to Thermal Intelligence. I don't
think it needed to do that. I think the UCC i=z clear
that it only neads to keep the goods for a reasonable
pericd of time and then can do away with them. The
issue there as set forth in the affidavit, this will
kinda be one of the last points, Your Honor. A= tTo
mitigation of damages issue, first of all, we believe
that that's incumbent, an affirmative defense, it's
incumbent upon Thermal Intelligence to actually
identify with some of the evidence where could they
have =sold these goods, how much could they have sold
these goods, where is the market for this awvailable to
Anderzon Industries. That would be incumbent upon
Thermal Intellligence. T don't -- the law isn't that
you simply claim mitigation of damages and then you
Svercoms summary judgment. You have to have some level
of evidence of mitigation. Here, and the reason I
brought it up in the kbeginning of my argqument waz they
werse custom built heaters. There iz no abillity for
Anderson Industries avallable to it or any marketing
it has available to sell all these heaters or it would
have a long time ago recouped that cost. Certainly not
happily sitting here idly by with over a million
dollars receivable. Essentially; that they would have

to be taken for scrap which would just be pennies,
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eggentially. And that cost Anderson Industries
can't=- hazn't identified and neither has Thermal
Intelligence. And so Thermal Intelligence 1in the
industry and construction of those heaters as well
certainly has the capabllity Lo submit some evidence
in that regard and hasn't. And =0 Lo that snd we
don't-- I think Your Henor could grant summary
Judgment cover top of the affirmative defenses of
failure to mitigate and misrepresentaticn and defect
and warranties and implied merchantability. I don't
think any of those pass muster for summary Jjudgment. T
den't think they're supported by evidence. &And;
beyond that, I think the UCC trumps them dus to the
conduct ‘of the parties at the time of termination. So,
with that, Your Henar, anything I missed or didn't
cover in my argument I'l1]1 otherwise rely upon the
briefs. If Your Heonor has any cquestions for me I'1ll be
happy to address them now.

THE COURT: Thank vou counsel. I don't now but
I might be depending on the argument I hear from
cppasing counsel. Miss Q'Brien, you may proceed.

M5, O'BRIEN: Thank vou, Your Heoner. They—— and
by "they" I mean Anderson Industries filed a motion
for summary Jjudgment. And they want this Court to lock

at the agreement from July in a bubble. Like this. And
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what they're not wanting the Court to leock at is
averything else. All of the e-mails, all of the

Moenday .com messages, all of the proposed agresments,
all of the correspondence back and forth indicating
Lhat these Cwo companies were Trying to make this work
and were tTrying to make something work together. But
it all fell apart. And so the first reguest that we
have as the defendants in this case is for the Court
to just dismiss the case. We're not asking although we
do balieve that we have overpaid for what we received,
we're not asking for that money back. I think if the
Court looks through all the documents provided by the
plaintiffs and by the defendants you will see that
there's Exhibit 4 for the plaintiffs which talks about
a-unit price of 59, ,500. & 30-unit. And then there's an
agreemant at Exhibkit 7 for the plaintiffs from August
that talks about here's a proposal, 64,300 plus 10,000
per unit to acquire —— 1f they acguired the IP.
There's several other correspondence from September
wherein Tiedemann indicates to Eory Anderson, okay,
basically, if the IP stuff is falling apart we're
paving €4, 500 for each unit that we purchase. And EKory
responds and says, no, you're buying 30 units at
69,500, That's in late September. I don't know how we

get to a meeting of the minds and an assent here

App. 101
LR 258




|

140
L
T2
13
14
L3
l&
17
18
18
21
21
22
23
24

between these two companies because, although it's
cle2ar that they were working together and tryving to
come up with this, it was falling apart. And part of
the reason why it was falling apart is because Thermal
had received tThese 17 heaters but they were receiving
complaints, they weren't getting pald from thelr
customers. They were having issues with support which
they were supposed to be getting from Anderson. And so
at the end of the day they weren't able to purchase or
get those additional 13 units because the 17 they had
weren't working out, the customers weren't happy. The
plaintiffs are indicating to the Court that there's no
evidence of any issues with these heaters. But they're
lecking at —- they're ignoring -- I mean, Plaintiff's
Exhibit 17 talks about, you know, all of the problems
with the heaters, the— he even sald-—— Brian Tiedemann
save, vou know, we're done, essentially, and vou're
free to gell whatever remaining hsaters you have.
There is exhibit-- our Exhibit B which indicates that
Thermal 1s already having problems with the level of
support. There is Exhibit H which indicates that their
main guy is only working on a part-time kasis and they
don't know how to expedite things considering the
current state of our company. Exhibit C indicates

that Thermal intelligence has concerns about the
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ability to support the product now that key members of
the team are gone Anderszon assures him that they have
a strategy for support. But then again, like I said,
on September 19th Brian Tiedemann says "our costs are
the existing units 64,300 with no allotment for IP.™
And FKory replied on October 1st, we have an agresmant
to fulfill 20 units at 69,500, Clearly thess parties
are not in agreement on the unit price and the number
that Thermal was either obligated or not obligated to
purchase. Cur position is they purchased 17, they
received 17. They actually paid for 18 and the whole
thing really blew up when they wouldn't ship that
final 18th heatey. Because, Your Honor, 1f you look
at the math there isn't a dispute that Thermal paid
Anderson 51,167,000, And if you divide that by 64,500,
that's more than ehough money to pay for the 18
hazaters. That's —— that's 1,161,000, But even if you
believe thelr price of 69,500, we've pald for 16.7
heaters. If you do the math. It's almoest the complete
total amount that we'wve paid which is the 1,167,000,

THE COURT: If I use your math, though, with
the £€9,500 and 1l6.7 heaters you've received or your
clients received 17 heaters, right?

MS. OBRIEN: That is correct, that is correct.

So, like I said, Your Honor, if this Court wants to
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use the 69,500 unit price we're c¢lose but not dquite
there for the amount that we'wve already pald because
we did receive 17. But if you belisve In several other
document s that the unit price was 64,500 then we have
overpaid for the 17 units that we received. 5o, again,
Your Honor, more evidence of the Lact that there was
not an actual agreement in this case. And Kory
Anderscon, of Anderson Industries is trying to
boctstrap Thermal Industries into pay for these 13
heaters that were never received and the order was
canceled and stopped because the 17 that they received
were not satisfactory, they were receiving several
complaints. They kept e-mailing and talking to
Anderson about lack of support, all these issues that
ware not getting remedied and, eventually, the two
companias parted ways. And so, Your Honor—-

THE COURT: 5o let me stop you right theres. Mr.
Heber save that under the UCC any of thoze complaints
would have needed to have bean communicated from your
client to Anderson Industries, was that done?

M3. OBRIEN: It was done, Your Honor. And that
is evidenced in several of the messages and exhikbits
that I've referenced in there included in the wveary
large file that ¥Your Heonor has in front of him. But

there, as I indicated, just some sxamples, Exhibit B
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indicates that Thermal is already having precblems in
getting support that they need. That there iz another
Exhibit C that shows that Thermal's really concerned
about having lost key members of the te=am. That there
was —— like 1 said, Koryv Anderson's own Exhibit 17
which indicates in length the parties goling kack and
forth about the issues that the companies were having.
There's also our Exhibit J which Thermal reguested
Anderscon fix something. So, like I said, Your Honor,
there's sevaral examples included in this in which
things weren't working ocut between the two companies
and eventually they had to part ways. Thermal wasn't
being paid from their customers because thelir
customers weren't happy with the 17 heaters that they
ware supplied. And in the meantime, Anderson 1s asking
Thermal for more mohey to cohtinue producing or try to
produce these additional 13 heaters that eventually
Thermal just decided that they weren't golng To make
thiz deal work because, az indicatead by the plaintiff,
the whele point of this agreement, this arrangement,
and as indicated in all of these e-mailed deocuments,
was that Thermal was geoing to acguire the IP for this
as part of this deal and then that's why they were
finally supporting Anderson while they were trying to

ereate his product sort of together. There was no
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agreement. Even 1f the Court finds that there was, it
Was not completed. You can go with antlcipatory
repudiation, you can go with recission. There's all
kinds of-- the misrepresentations, the lack of
warranty, merchantability for the heaters not working.
But also the fact that we're not sitting here =ayving,
yvou know, we got a bunch of heaters and we didn't pay
anyvthing for them. We paid for what we've got. We
might have overpald. We might have slightly underpaid
depending on what walue one would assign teo these, the
693 or the 64. But, eszentially, Your Honor, it ism't a
simple case that the plaintiffs are making it out to
be, there are alot of different things geing cn here.
But at the end of the day they're trying te make
Thermal pay for these 13 heaters that they never
agreed to buy. They agreed and paid on the 17. They
naver agreed to buy ones in the future, especially
when all of these lssues ztarted coming up. The
relationship was terminated and the parties went their
separate ways. We ask the Court to consider dismissal
of this entire matter.

THE COURT: Let me ask you this. In the
plaintiff's statement of undisputed material facts,
specifically number eight; the plaintiff alleges that

Thermal Intelligence agreed to purchase 30 V1.5
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heaters at a price of 569,500 per unit, for a total
price of §2,000,085. So 569,500 times 30 unitz and
that's where you come up with that figure. 5o that's
what the plaintiff has alleged is an undisputed
material fact. ¥Your client has responded that it
deniesz or objects To that. But there was no citation
to anything in the record other than a blanket denial
of that statement. So can't I consider fact number
eight then to be true?

MS. O'BEIEM: Mo, Your Honor. I think that in
our brief and in ocur cother submissions we've made it
clear that there was talk of 30 units of the V1.5,
that there was ongoing negoetiations on the unit price
between the 69,500 and the 64,500 with the 5,000
squity. There's also reference to a 510,000 equity.
But at the end of the day there was no agresment oh
30 units at &%,500. The plaintiffs themselves
reference an agreement on Exhibkit & which is from
August which indicates a unit price of 64,500, And
that's their own exhibit.

THE COURT: I really don't know what to do, I
apocloglize.

M3. O'BRIEN: I really don't have anything else
for the Court. I think that we'we briefed this

extensively. There's extensive exhibits. I think that
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there are alot of things that we don't disagree on. We
don't diszagree that there were 30 other heaters from
2018, that everything went fine. That we don't
disagres that the total payment made was 1,167,000,
that we didn't pay for the 13 units unless you're
talking abkout that 1Eth unit that never got shipped.
But theose things are all in agreement, Your Honor.
It's just a matter of whether or not there was an
actual agreement to purchase all 20. Because cur
client adamantly disputes that there was an ckligation
to purchase all 30 of these units. They purchased 17,
they paid for 17, the matter should be dismissed. As
indicated, the reason it all fell apart was because
they were having all these problems with support and
communication and problems with the heaters and they
didn't want to centinue on business with Anderson
Industries with all these issues.

THE COURT: Thank you, Migs QO'Brien. Mr. Heber,
I'1l let you respond. And just =zo vou know this. I'll
give you the last word since, again, thev're cross
motions for summary Judgment.

MR. HEBER: Thank vou., I want to guickly
dispense of this &84,500/69,500 issue. The
correspondence is guite clear between the parties as

to what the purchase price was. Your Honor, Exhibit 4,
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which forms the initial agreement here, I'd have Your
Honor turn, if you could, to the, I believe, third to
fourth page of that exhibit and it's bate stamped
P142, 43. This should clear it up. So this iz coming
from Brian Tiedemann on behalf of Thermal
Intelligence, On to PL4Z there's four poelnts that
form the agreement here and it states, this is
fellowing cther correspondence, but it states: We
will issue a purchase order for 21 units at a price of
63,500, okay? That was the first installment. And
there's a second installment; I'll get to that. Number
two resolves this issue of the 5, 0}}. If we agree to a
transaction on the IP in the future we would like
55,000 per unit purchased credited to that
transaction. Okay. That's conditional. If the TP 1is5
acquired, then the units had a eredit to them. The
purchase price was still 69,500 but there would be a
credit if the IP is acquired. It's undisputed, Your
Henor, that the IP was not acguired. Okay? Undisputed
between the parties. Purchase price is 65,500, And——

THE COURT: Because yvour argument is you only
get the 55,000 ¢credit if the IP was successiul?

ME. HEBEE: Correct, Your Honeor. And, in fact,
that's exactly what the e-mail states and what that

entire e-mail chain states. If you go back, you go up,
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up is actually later correspondence with the e-mail
chain. There's an agreement on that. In the proposal
that's referenced, I think it's Exhibit 7, in August,
that's the proposal for the IF. And it reflescts
exactly that agreement which is the purchase price of
the heaters will be 64,500 if the IF is purchased. 50
it makes sense— it makes perfect sense that that
proposal would follow this correspondence because the
parties understocd that discussion would happen and it
did happen. And the parties had a proposal and they
consideraed it and then it didn't happen, ultimately.
And what that means is the purchase price stayed at
69,500, RAnd, again, why this 13 not an issue 1i=s
becansge Your Heonor can follow the money traill here.
Thermal Intelligence made a deposit of 20 percent
which is exactly egual to 21 units times 63,500,
Farfectly to the cent. And it made its second down
pavment for nine units which iz perfectly squal To the
calculation of nine units times 69,500, It understood
the price, period. Its conduct confirms that. There's
no gquestion. It's safe to =ay here, Your Henor, that
it believes that 1s was 4,500 is — is erroneous, if
not intentionally trying to muddy the waters. It
knew, it of course knew. 5o that's not a disputed fact

and it's not a barely disputed fact,; Your Heonor. And,
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in fact, what frustrates me more is that there's an
argument now that there was no agreement on 30 units.
Net only was the correspondence we looked at on
Exhibit 4 referencing an agreement as to 30 units,
Brian Tiedemann testified as president and on behalf
of the company at The 30B6 deposition, two
depositions. And I'll read some of his testimony.
This is Brian Tiedeman's testimony. I ask: Is it fair
to =say vou've got an agreement to liguidate those

30 units? Answer by Mr. Tiedemann: Yeah, well, I
think wea did have an agreement to licuidate the

30 units. Next questien later on in the depeosition:
And zo there was at least an initial agreement as to
getting those 30 units liguidated and purchased but
there were continuing conversations about still
purchasing the product line, am I tracking with you?
Answer: Yeah, our intention was to try and sell all
30 unite. Another answer: It was our intenticon tTo buy
those all 30 units. That was our goal and that was
cur intention. And the most important question asked
by me: And terms were reached bhecause an order was
placed, right? Answer: Ewventually, yeah. Brian
Tiedemann testified that there was an agreement as to
30 units. And that follows because two down payments

wers made that exactly egual the down payment of
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20 percent for 30 units. And it further tracks because
the parties followed that ten-week lead time that was
agreed to betwesn the parties. And after the ten-wesk
lead time h=aters began being released. And 17 were
picked up. Scratch that. The math that Thermal
Intelligence 1s using to indicate that 1t overpaid is
erronecus because it's relving on the &84,500. The
63,500 and, in fact, not full payment has been made
but that, again, that's beside the point because the
question here is whether or not there's an sbligation
to buy at all and the answer to that is yes.

THE COUORT: Mr. Heber, how do you respond to
Miss O'Brien's comment that the concerns of the work-
ability or the functienality of the heaters was
communicated to your client?

MR. HEBER: Sure. Yes, Your Henor. The parties
did have discussions about the specifications of the
heaterza. And whether or not it was meeting the
temperature level and other things with the heaters,
that was a continuing conversation between the parties
and, frankly, expected with the agreement because
Andersen Industries was upgrading its heaters to meet
that 1.5 and so the parties were continuing that
discussion and I think the Monday.com, which is like;

I kinda ca2ll it the Facehook for manufacturers.
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Eazgentially, that's what it looks lilke. The Excel
version doesn't but I-- what it-— actually T think
there's 1f you lock at it what it actually locks like
you literally can makes posts and people can comment on
‘em. And Tthey were having discussions from the
peginning all the way until the end about the
specifications. What's important for this metion for
summary Jjudgment, though, was whether or not those
concerns were communicated as required under the UCC
and the UCC actually covers exactly when a party can
terminate an agreement based on defects and what it
needs to do. And, for instance, SDCL 57A-Z=-60Z talks
abour rejection and return of -- of goods due to
defects. And that actually states: Retection of goods
must be within a reasonable time after their delivery
or tender. It i1s lneffective unless the buyer
saasonably notifies the seller. To be very clear, Your
Honor, no attempt was ever made by Thermal
Intelligence, their record supports that, and Brian
Tiedeman's testimeny supports that,; that any heaters
were rejected or attempted to be returned. That never
happened. In fact, the end users, as we know, have all
17 of those heaters, all 17 of those heaters made it
into the field. B3and seo that didn't happen. Ho heaters

were rejected; not a single one. Certainly, the terms

App. 113
LR 110




140
L
T2
13
14
L3
l&
17
18
18
21
21
22
23
24

were communicated about the heaters and Anderson
Industries had an opportunity to respond to those and
that happensd but that wasn't the basis for the
termination of the agreement. And we know that becauses
Brian Tiedemann, tChe president of Thermal Intelligence
commuanicated in writing his basis for termination. And
I read that into the record at an earlier hearing.

He —-— Thermal Intelligence was tryving to get more
heaters, it wasn't rejecting them, it wasn't returning
heaters, he was trying to get more. And Thermal
Intelligence communicated to Anderson Industries and
thi=s can be determined as a matter of law, if you
den't releass those heaters we're goling to cancel the
agreement . So to sit here and claim that the agreement
was terminated because of concerns about the defects
is unsupported by the evidence if not completely
contradicted by the evidence. Becauses they were trying
Lo get more heaters and that's shown by the
correspondence.  And then the reason that was given in
writing was that the heater wasn't released. If
Thermal Intelligence could have got its way it would
have taken that heater on that Friday without making
payment for it. And so any arguments agaln can
determined as a matter of law don't pass muster on

these arguments of warranty and guality and defects
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because, again, these-— and buyers have specific
remedies outlined in the UCC and none of that
happened. In fact, Thermal Intelligence could have had
ita own right to adequate assurance performance under
SDCL 57A-2-60% and <ould have withheld their
performance based on promizes by Anderson Industries
to do certain things, such as—— a commitment. If
Thermal Intelligence was concerned about the guality
and that was, allegedly, the basis for termination, it
could have stated to Anderson Industries we're
concerned about performance, we need commitment from
you that you have the personnel at Andersen
Industries, you have the plant opehed, all those
things to be able to servidte our heaters and we need
to know that from you. And if you can't we're going to
terminate it based on that reason. SDCL 57TA-2-609 it
states: When reasonable grounds for insecurity arise
with respect to the performance of either party, the
cther may in writing demand adedquate assurance of due
performance and until he receives such assurance may,
if commercially reasonable; suspend any performance
for which he has not already received the agreed
return. So under Thermal Intelligence’s versicn now of
the case, what needed to happen to terminate the

agreement based on defects would have been to

App. 115
CRIn




140
L
T2
13
14
L3
l&
17
18
18
21
21
22
23
24

conmunhicate to Anderson Industries we're dene unless
you take these heaters back and refund us. That would
be one option. Two, we need assurances that you can
actually perform under the agreemsnt. But what Thermal
Intelligence can't do, unless At wants to be bound by
the contract still, is continue to demand more heatsers
be released. And, in fact, SDCL 57A-26-12 about
installment contracts states at the end of subsection
three says: But the aggrieved party reinstates the
contract and it goes on for a provision that's not
relevant, the aggriewved parties reinstates the
contract 1f he demands performance as toc future
instaliments. That's what it did. It demanded that
moere heaters be released. That's what happened. And so
any argument that the contract was terminated at that
time as a matter of law can't pass muster because, at
a minimum, Thermal Intelligence reinstated the
contract by demanding that more hsaters be releaszed.
So in that way, Your Henor, there very mmch was an
agreement . The record is clear that there was an
agreement. But, also, Thermal Intelligence admits in
its deposition testimeony that there was an agresment
and made payments which confirmed the agreement. It
tock heaters which confirmed the agreement. &nd, in

fact, 1f you look at that =sentence just noted, by
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Brian Tiedemann on Hovember -- it states in that
termination e-mall second line: The heater was not
released so we have notifisd our customers that all
remaining orders have besn canhceled. They had orders,
according to Brian Tiedemann for the additicnal
heaters and they canceled thoge. 50 to it hers and
claim that there was only an agreement te 17 isn't
reflected anywhere and is contradicted everywhere.
And so0, with that, Yeur Honor, we think Your Honor is
well within its discretion to grant summary Jjudgment
here and put an end to this case and grant judgment in
favor of Anderson Industries for the amount still
ewing the agreement. That's all, Your Heonor.

THE COURT: Thank you, Mr. Heber. Miss CG'Brien,
T'11 give you the last word,

M5. O'BRIEN: Thank you, Your Honor. Golhg back
to Exhikit 4, FPlaintiff's Exhibit 4, the bate number
ig 43. They're claiming again that this all stemz from
thiz complete agreement that evervbody had in July.
Well, here's an e-mail from Brian Tiedemann in July;
and it's attached, it's part of Exhibit 4. We

currently do not see a3 profitable path forward that

does not include consolidation of the IP as a cost
reduction strategy. So from that perspective, we still

need to see that as an ocutcome. And he says we agree
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timing on this negeotiation is brutal. The next line
down says we will issue a purchase agreement for

21 units at 69,500 with the dewn payment. But if we
agres to a transaction on the IF in the future a
55,000 unit purchase, it talks about units 1.7 and a
55,000 market ercsion and it goes down further and it
gsays: In closing, we do not believe the existing
business model is or would will be successful. We
are genuinely trying to make the best of an
unfortunate situation. This venture has cost us a
significant amount of investment in both Thermal and
the other company. Costs we cannot continue toc i1ncur.
So that's all in July, Your Honor, And you lock
forward to this proposed agreement that Kory sends to
Brian in-- on Exhibit 7. And this agreement: The
plaintiff's e¢laim that this 69,500 per unit was
completely clear. And that this 5,000 per unit was
only Af the IFP waz acquired and everyvbody knew that
and all the documents support it. Well, this document
says 30 units, 64,500 plus an additional 10,000 per
unit to be required for ocwnership product. Sc that's
Exhibit 7. Then if we gg¢ forward to— there iz some
e-mails in September, Exhikit C. We have an e-mail
from Brian indicating, well, since the IP fell apart

where our 64,000 units, no allotment for IP transfer.
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You have the response from Kory Anderson that says

30 units at &9, But then there's another e-mall that-—-
from Kory —1 apologize, Your Honor, I Just had it
here. That indicates, well, how about we do those 30
unitcs at 74,080 in order to make this all work. Ch,
here it i=z, ¥Your Honor. It's Exhibit A. And this i= in
September. Hi, Brian, a couple of things to follow up
with., If we do the 74,500 on these 30 units I will
insure we get the V2.0. This will cover development
and costs to get us there as well as testing this
winter to prove ocut the changes. And then there was
more discussion on that and then he says two going
forward will give you a complete inclusion deal at a
base price at Tl-3 for V2. 50 in September Kory is now
agsking for 74,300 per unit and then you have the
September responses that I referenced before that I
think were Exhibit [ where our client responds and
gaye &4,500. Kory responds and =ays 6%,5300., There's no
way That this could all be construad as an agreement
that the parties have because there's different prices
and units and timing mentioned on several different
correspondence going all the way into September. And
what we're asking Your Honor and I think I've been
clear. Oh, the other thing T wanted to indicate was if

the Court goes with the unit price of 64,500, that
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18th heater that the plaintiff has been focused on,
they pald for that, Your Honor. That's why Mr.
Tiedemann was saying give us the heater and they were
saving no, send us more maney. And he's sayving no,
Jive me Che heater. 5¢ depending on who you believe
and which 2—-mail and agreement you hellieve, either the
18th unit was paid for already or it wasn't. Depending
on which unit price is ascertained in this matter.
But, as I indicated, we do agree with the Plaintiffs
oen one thing, that this Court should just dismiss this
matter with no costs and with prejudice.

THE COUORT: Thank you. You're neot going to get
an opinion from me today. I may do a written cpinion.
OCbviously, Af T do that you'll see it when it's filed.
If I declde to issue a bench opinion even though 1t
won't be today I'11 have the Clerk's office let you
know. I certainly have no obijection or problem with
vou folks appearing telephonically for that just to
keep the costs down and that may be =asier to get on
vour schedulez., It's a little different having
telephonic hearings, of course, when there's testimony
and there's argument btut if it's me Jjust giving you my
ruling I think it"s a little easier to do because my
court reporter is still sitting right next to me. So I

appreciate the advocacy, you both have done a
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phenominal <ob of briefing and the arguments today.
You've glven me plenty to think about and I don't mean
that in any sort of disrespectful way. But I will take
the matter under advisemsnt. I1'11 get you something
as gquickly as possible whether that be a written
opinion or whether it be correspondence from the
Clerk's office on when I may issue a bench opinion. Of
course, if I do issue a bench opinion yvou're certainly
free to drive up 1if vou want and sit here but I'm
certainly not expecting you to do that and we can make
those arrangements to have you appear telephonically.
Anything else we need tc address on the record today,;
Mr., Heber?

MR. HEBEE: Your Honhor, respectfully on the
argument one new polnt was ralsed and that's the
74,500, May I address that in just a couple sentences
fer the record?

THE COURT: Certainly.

ME. HEBER: Very briefly. 5o those e-mails that
were referenced as Exhibit A for the defendant's
affidavit. And that is relating to and Your Honor can
review the record, that's relating to getting the prop
line up to version 2.0 which the parties had been
discussing. The proposal that's referenced as Exhibit

1 of plaintiff's actually talks about a subsequent
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erder of Version 1.7 which is an inbetween order of
the 1.5 and 2.0. That's what's being referred to. The
parties were having alet of discussions about alot of
things but it doesn't negate the fact that there was
an order for the 3. And =0 I just wanted Lo make that
very, very ¢lear that that amount refers to a
prospective order that never happened. That's all.
THE COURT: Thank you. Have a good day, folks.
(End of proceedings).
STATE OF SOUTH DAROTA )
55 CERTIFICATE
COUNTY OF ROEBERTS }
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PRELIMINARY STATEMENT

Appellant Thermal Imtelligence. LLC. a Canadian corporation. will be referred to
as “Thermal Intelhigence.” Appellee Anderson Industries, LLC will be referred 1o as
“Anderson Industries.”

Unless otherwise noted. citations to the record will be indicated by “CR™
followed, where applicable, by corresponding line{s) and page number{s). The motions
hearing held on November 1, 2023, shall be referred 1o as “MH.”™ ‘The status hearing held
on January 31, 2024, shall be referred to as “8H.” Thermal Intelligence’s Addendum to
its Appellant’s Brief will be referred to as “T1 Add.” followed, where applicable. by the
corresponding lines) and page numben(z),

JURI ONAL 8

Thermal Intelligence appeals from (1) the Judgment dated February 23, 2024,
which mcomporates the oral decision rendered on January 31, 20024, and (2) the Order
Granting Andreson Industries” Motion for Summary Judgment entered, filed, and
recorded on February 23. 2024, The Notice of Appeal was timely filed on March 21,
2024, Thaz Court has junsdiction o hear this matter pursuant to SDCL § 15-26A(3)(1 ) as

an appeal from a final judsment.
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11.

I11.

Iv.

STATEMENT OF LEGAL IssvEs

Whether the Circuit Court Erred in Finding That a Valid Agreement or
Enforceable Promise Between Appellee and Appellant Existed.

The emrcuit court did not err in concluding that there was an enforceable
agreement between Anderson Industries and Thermal Intellizence.

o Liehig v. Kirchoff, 2014 5.D. 53, 851 N.W,2d 743
Mark, Inc. v. Maguire Ins. Agency, Inc., S18 N.W.2d 227 (8.10. 1994)

Whether the Civenit Court Evred By Not Considering a Subsegquent and
superseding Agreement That Oceurred on Aungust 1, 2009,

The Circunt Court properly rejected the argument regarding an alleged
subsequent and superseding agreement. Furthermore, the newly-raised
issue of novation was never pleaded or raised to the circuit court and was,
therefore, waived,

LUmion Pacific R.R. v. Certain Underwriters at Llovd s London, 2000 8.1, 70,

THI N W.2d 611

Whether the Circuit Court Erved In Finding That Thermal Intelli sence
Breached An Agreement With Anderson Industries.

The crcunt court properly concluded that Thermal Intelhgence breached
its agreement with Anderson Industries.

Atwood-Eellogg, Tnc. v, Nickeson Farms, 1999 8.D, 148, 602 N.W.2d 749
Whether The Circuit Coart Erred In Its Determination of Damages.
The circuit court did not err in its determination of damages. Thermal
Imellizence presents new arguments on appeal that were not preserved and

therelore waives its argument on appeal relating to damages.

o HWright v. Temple, 2023 5.1D. 34, 993 N.W . 2d 533



STATEMENT OF THE CASE

Anderson Industries commenced a lawsuit against Thermal Imelligence for breach
of contract.  The parties conducted wntten discovery and took depositions, On March 27,
2023, Anderson Industres moved for summary judgment. On July 12, 2023, Thermal
Intelligence filed a cross motion for summany judgment. On November 1, 2023, the ¢ircuit
court, Honorable hiudge Marshall C. Lovren presiding, held a heanng on the cross motions
for summary judgment in Webster, South Dakota, On Januwary 31, 2024, the circuit court
held a telephonic status hearing and granted Anderson Industries” motion for summeary
jedgment and denied Thermal Intellizence’s cross motion for summuary judgment.

The circuit court held that there were no genuine issues of matenal fact that a
contract existed between Anderson Industries and Thenmal Intelligence, that Thermal
Intelligence breached that contract, and that Andreson Industnies suffered a determinable
amount of damages as a resull. The circoit court’s findings and conclusions are s¢t forth m
full in the transcript for the status hearing, SH 2:17-7:17.

The circnit court signed, entered, and filed an Order granting Anderson
Industries” motion for summary judgment on February 23, 2024, The circuit court also
signed, entered, and filed a judgment in favor of Anderson Industries on February 23,
2024, Anderson Industries served a notice of entry of the Order and Judgment on

February 27, 2024



STATEMENT OF THE FACTS

Anderson Industries, LLC (" Anderson Industries™) is a South Dakota limited
hability company that was formed on or about January 11, 2006, CR 34 at 9 | (Anderson
Industries” SUMF). Thermal Intelligence, Inc. (“Thermal Intelligence™) is a Canadian
corporation engaged in the business of purchasing, developing, and manufacturing ndustrial
heaters for sale to third-party compames. 7d at % 2. Kory Anderson s the President of
Anderson Industries. Brian Tiedemann is the President of Thermal Intelligence,

In 2018, Anderson Industries and Thermal Intelligence entered into an initial
agreement wherein Anderson Industries would build and sell to Thermal Intelligence 30
custom-made industrial heaters, which were referrad to batween the parties as “K2 V1,07
heaters (V1.0 Heaters™), m exchange for payment for each heater. CR 53-54 at 9 3.
Thermal Intelligence would then 2ell those heaters 1o end customers. CR 55-56.at9 17.
Anderson Industries constructed the V1.0 Heaters with the logos and insignia of Thermal
Intelligence logos and otherwise custome-made the products 1o meet the specifications
requested and negotiated by Thermal Intelligence. CR 53-34a19 3.

Anderson Industries performed and bualt the 30 V1.0 Heaters and then sold them to
Thermal Intelligence. CR 54 a1 4. Thermal Intelligence paid Anderson Industries i full
for all 30 of the V1.0 Heaters. [d

I 2019, Thermal Intelligence and Anderson Industries discussed potential upgrades
tothe V1.0 Heater, & at® 6, The upgraded industrial heater was referred to as the K2
V1.5 heater (*V 1.5 Heater™). /d. Thermal Intelligence eventually agreed to purchase an
additional 30 V1.5 Heaters from Anderson Industries. [d at§ 7. Specifically, on July 19,
2019, Brian Tiedamann e-mailed the terms of the agreement to Dan Ewert of Anderson

Industries. fd 9 6. That same day, Dan Ewert responded and agreed to the terms of the
3



agreement 1o sell the 30 V1.5 Heaters 1o Thermal Intelligence. Jdl
The material terms of the agreement were as follows:
L. Quantity, 30 V1.5 Heaters.
2 Price. Per unit price of $69.500 and total price of $2.085,000.

3. Conditional Credit. Credit of 55,000 towards the purchase price of each
heater if the parties successfully completed a sale of the [P for the heaters.

4. Down Pavment. Thermal Intelligence agreed 1o pay a 200 down payiment
for the purchase of the Y 1.5 industrial heaters,

£ Lead Time. 10-week production lead time from down payment.
CR 131-132, Ex. 4 {PL 00040-41% CR 124, Ex. 1 (Thermal 000034},

Conziztent with the agreement, Themmal Intelligence paid Anderson Industrics
S291,900 on July 22, 2019, which is equal to 20 of the cost of the initial 21 V1.5 Heaters
{e.g.. 569,500 x 21 V1.5 Heaters = 51,459,500, CR 55 at 9 13, Anderson Industries began
balding the mitial 21 V1.5 Heaters in accordance with the 10-week lead time. [ at 9 13,
O or about Augnost 22, 2019, Thermal Intelligence paid Anderson Industries an additional
£125.100. which is equal to 20% of the cost of the remainmg 9 V1.5 indusirial heaters (2.g.,
569300 x 9 V1.3 Heaters = $6235,000). Jd at Y 14 Anderson Industries then began
building the 9 remainmg V1.5 Heaters in accordance with the 10-week lead time, Id at §
15, Between the two payvments, Thermal Intellizence paid 417,000 in down payments,
which s equal to 20% of the 30 industrial heaters {e.g., 569 500 x 30 V1.5 Units -
520850000, Seeid This left an outstanding balance of $1.668.000, See id

Om October 3, 20049, Thermal Intelligence and Anderson Industries agreed to a
written payment plan to secure the payment of the V1.5 Heaters, [d at Y 16, Specifically,
Thermal Imelligence agreed to pay $100,000 to Anderson Industries twice per week on

each Monday and Thursday for a total of 3200,000 per week. unless it recerved payment
3



in addition 1o those amounts from the end wsers. m which case Thermal Intelligence
would accelerate the pavments. CR 56-57 at ¥ 17. In other words, the payment schedule
could be accelerated by the collection of payments from the end wsers, but at a minimum
the pavments would be S200.000 per week. Seed Thermal Intelligence made a total of
seven and a half installment payments to Anderson Industries in the 1otal amount of
S7530.000. which mcluded the following pavments to Anderson Industries:

Thursday, October 3, 20019 5200, (00
Monday, October 7, 2019 5100,000
Thursday, October 10, 2009 S100, (00
Tuesday, October 13, 201%9:  S100,000
Tueaday, October 15, 2019:  S100.000
Monday, October 21, 2019:  S100000
Thursday, October 24, 2009: E50,000
750,000

CR 57 at ] 20.

After the final partial pavment on Thursday, October 24, 2019, Anderson
Industries received no further pavments from Thermal Intellhigence, leavimg a balance of
SO18.000, Td a1 919, Thermal Intelligence proceeded to miss scheduled payments on
Ovetober 27, October 31, November 4, November 7, November 11, and November 14, See
fd Om November 13, 201% Zoe Benson, on behall of Anderson Industries, e-mailed
Brian Tiedemann and stated:

Good moming.

With the high Capital Cost of Building the units and bills we have to support
we can only extend a credit limit of 200,000 on our heater shipments, We
need to recerve some pavments before we can release any more shipments, |
was informed that heater number 53 is scheduled to go out Monday, so we
need 1o receive some payment today in order to let the heater go out as
scheduled. Please let me know if you have any questions. Thank you.

I, a1 9| 21.

Even though Thermal Intelligence faled to make pasyment, Thermal Intelligence
4



continted o demand a release of the heaters withowut making further payment. Brian
Tiedemann e-mailed a response to Ms. Benson on November 18, 2019, and wrote: *1
ntified Kory on Friday that if the heater wasn 't released we would be terminating our
relationship with Anderson effective immediately. The heater was not released so we
have notified our customers that all remaining orders have been cameeled.” CR 57-58 a1 9
22

As of that date, Anderson Industries had built all the remaining 13 V1.5 Heaters
and stored them at its warehouse, CR 58 st 9 25, The remaining principal balance owed
te Anderson Industries was S918,000,

ARGUMENT

Thermal Intelligence appeals from a judgment and an order granting summary
Judgment in favor of Anderson Industries and against Thermal Intelligence for a claim of
breach of contract.

A claim for breach of contract requires “(1) an enforceable promise; (2) a breach
of the promise; and (3} resulting damage.”™ Uhre Realty Corp. v. Tronnes, 2024 8.1, 14,
420, 3 N.W.2d 427, 434 (quoting Bowes Consir., Ine. v. S0, Dep't of Transp., 2010 8.D,
00,921,793 N.W.2d 36, 43). “Coniract interpretation is & question of law reviewed de
novo,” Lillibridee v. Meade School Dist, #46-1, 2008 8.D. 17, 9. 746 N.W.2d 428,
431.

In & motion for summany judgment brought under SDCL § 15-6-56, the nonmoving
party “must present specific facts showing that a genuine, material issue for trial exists.™
Hass v, Wemzlaff, 2002 810, 50,9 11, 816 K.W.2d 96, 101 (quating Saathaff v. Kwhiman,
2009 5.0, 17,911, 763 N.W.2d 800, 304} A non-moving party must substantiate

allegations with “sufficient probative evidence that would permit a finding in has favor on
5



more thin mere speculation, conjecture, or fantasy.” Hanson v Big Stene Therapieas,
Tnc., 2018 8.D. 60, 928, 916 N.W.2d 151. 159 (quoting (ades v. Meyer Modernizing
Co,, 2015 8.1, 42,9 7. 863 N.W._2d 1335, 137-58) (emphasis added), “General allegations
and demals which do not set forth specific facts will not prevent the ssuance of a
judoment.™ Mark, fnc. v Maguire fns, Agency, Mo, 518 N W.2d 227, 230 (5.1, 1994,

It 15 well settled a party “cannot claim a version of the tacts more favorable 1o his
position than he gave in his own testimony™ and “a party who has testified to the facts
cannot now claim a material issue of fact which assumes a conclusion contrary to [her]
own testimony,™ Lalley v Safway Steel Scaffolds, Tnc., 364 NW.2d 139, 141 (5.D. 1985)
{citation omuittad).

While the existence of the agreement between Anderson Industries and Thenmal
Intellizence 18 self-evident. this Court need not reach this threshold question because
Thermal Imelligence has, as a procedural matier, admitted the existence of an agreement
by failing to cite 1o evidence and the record in response to the statement of undisputed
material facts submitted by Anderson Industries. As the circuit court acknowledged at
the status hearing on November 1, 2023, Thermal Intelligence failed to cite to the record
or gy evidence to controvert the statement of Anderson Industries, See 8H 3:8-4:19;
SDCL § 15-6-36(¢)2) (" The opposing party must respond to each numbered paragraph
m the moving party’s statement with a separately numbered response and appropriate
citations to the record, ™).

Indeed, Thermal Intelligence failed to cite to the record or any evidence in

* The circuit court acknowledged that this “failure. as far as I'm concemed, could be a
basis for me to admit all of the material facts set forth by the plaintiff.”
[



response 1o all of Anderson Industries” 25 statements of undisputed material fact * See
CR 234-237. In opposing the summary judgment, Thermal Intelligence did not submit
any affidavits from any witnesses, includmg any representatives of Thermal ntelligence.
See id Thermal Intelligence also did not take the deposition of Anderson Industries or
amy of its representatives. In response o Statement No. 8 that “Thermal Intelligence
agreed to purchase 30 V1.5 Heaters at a price of 369,500 per unit for a total price of
82,085, 000,06 [sic]™ (CR 55), Thermal Intelligence merely responded: “Denied” (CR
235). See. eg., DT-Trak Consulting v. Kolda, 2022 8.D. 50, 1 26, 979 N.W.2d 304, 312
{acknowledging that the response of "Demied” to a statement of undisputed material fact
“is without citation to the record™™ ), Delica v Contimental Cas, Co., 2008 8.1, 28, % 29,
748 N.W.2d 140, 131 (" This general response failed to raise a genuine issue of matenal
fact a2 required by SDCL 15-6-56{2)).

It 15 a well settled male that “[t]he party opposing a motion for stammary judgment
must be diligent in resisting the motion. and mere general allegations and densals which
do not set forth specific facts will not prevent issuance of a judgmem.”™ Delia, 2008 8,13,
28,929, 748 N.W.2d an 151 (quoting MeDowell o Citicorp U7.54., 2007 8.D. 53, 9 22.
T34 N.W.2d 14, 21} see alse Himrich v. Carpenter, 1997 8.D. 116, 9 18, 569 N.W.2d
568, 573 (noting “[w]hen challenging a summary judgment. the nonmoving party “must
substantiate his allegations with sutficient probative evidence [that] would permit a
finding in [his] favor on more than mere speculation. conjecture, or fantasy. ™). Because

Thermal Intelligence failed to cite to the record or evidence in its response to the

* In Thermal Intelligence’s response to Statement No. 25, it cited to one exhibit from
Koryv Anderson’s affidavit



statement of undisputed material facts, Thermal Intelligence should be Tound 1o have
admitied the existence of an agreement and a breach thereof., See CE 234-237.
L TrE CiRCUIT COURT PROPERLY FOUND THE EXISTENCE OF AN AGREEMENT,

A, There is an Enforceable Agrecment Between Anderson Industries and
Thermal Intelligence.

First, Thermmal Intelligence argues that the first element for a breach of contract is
satisfied because allegedly there was no enforceable agreement. In other words, Thermal
Intelligence is denving an agresment that if agreed to m wnting, an agreement that it wired
downpayments 1o Anderson Industries for in the amount aof 3417000, an agreement that it
also wired Anderson Industries additional installment payments totaling $750,000 in
accondance with a pavment plan 11 proposed, and an agreement wherein Thermal
Intelligence accepted delivery of 17 heaters and sald them to end users. In fact, when
Thermal Intelligence repudiated the agreement. it acknowledged the very existence of it by
e=mailimg: “'The heater was not released =0 we have notified our customers that all
remaining orders have been cangeled.”™ CR 156, Ex. 17 (PL 00029, The position
confounds reason and all of the evidence,

Accordingly, the circuit court correctly concluded that “there are no gemnne issaes
of matenial fact as to the argument that Thermal Intelligence entered into an agreement with
Anderson Industries to purchase 30 V1.3 heaters at a price of 569,500 each.” SH 4:20-24.

1. The Agreement to Purchase 30 V1.5 Heaters.

Even if Thermal Intethgence 15 determined to have adequately responded 10 the
statement of undisputed material Facts, Thermal Intelligence failed to identifly any
geruine issues of material fact precluding summary judgment on the question of an

enforceable agraement.



“In order to create a contract, four cléements must exist: (1) the parties must be
capable of contracting; (2) they must consent: (3) the purpose tor contracting must be
lawful; and (4) there must be sulTicient cause or consideration.™ Seilif v Akins, 200
8.D. 124.9 28, 616 N.W.24d 878, 888. Consent 15 an “essential element of a contract”™ and
“must be free, mutual and communicated.” Vander Heide v. Boke Ranch, Ine., 2007 8.1,
69921, 736 N.W.2d 824, 831 {citing SDCL § 53-1-2(2); Richier v. Indwstrial Finance Co.
Fre . 221 NOW.2d 31, 35 (8.D. 1974, “The existence of mutual consent is detenmined by
considering the parties’ words and actions,” Jd

Thermal Intelligence only takes aim at the second element regarding conseni. But,
the record iz incontrovertible that the parties consemed to an agreement. The agreement
was simple. See infra p. 4 (listing the material terms of the agreement). Anderson
Industries and Thermal Intelligence expressed mutual assent to manufacture, sell, and
purchase 30 V1.5 heaters for the per unit pace of 569,500, CR 131-132 (PL 00040-41 ) If
the two parties reached an agreement as a transaction on the IP for the produoct line
sometime in the future, Anderson Industries would then credit 35,000 toward each heater
and. in effect, the price per heater would be reduced to 364.500. CR 60, Ex. A
{Tiedemann Dep, at 77:18-25: 79:8-16). CR 132, Ex. 4 (PL 00041). Further, the parties
understood there would be a 1i-week production time from the date of the receipt of the
down payvment. TR 60 Ex. B (Thermal Dep. ot 33:8-23).

Brian Tiedemann, who is the President of Thermal Intelligence and who was

chosen by Thermal Intelligence to testify on its behalf)? repeatedly admitted what is already

! Brian Tiedemann testified twice. He first testified in his personal capacity as a
President of Thermal Intelligence. He then testified on behalf of Thermal Intelligence in
a 30(b¥6) deposition,

9



plainly obviows from the record that Anderson Industries and Thermal Intelligence reached
an agreement to manufacture, sell. and purchase 30 V1.5 heaters. In Brian Tiedemann's
own words;

Thedemann: [Our goal was, at a mimimum, to at least sell the stock that
he overbuilt to hberate his cash flow.
CR 60, Ex. A {Tiedemann Dep. at 63:1-4),

Attorney Heber: [1]s it fair to say, vou've gol an agreement to lguidate
those 30 umis?

Tiedemann: Yeah, well. | think we did have an agreement to liquidate the
30 units.

I (Tiedemann Dep. at 8X:18-21).

Attorney Heber: And so there was af least an imtial agreement as to
getting those 30 units liquidated and purchased, but there were continuing
conversations about still purchasing the product line, Am | tracking with
vou?

Tiedemann: Yeah, our intention was to try and sell all 30 units.

Id {Tiedemann Dep. at 90:18-22)

Tiedemann: [1]t also was our intendion to buy those — all 30 unitz, That

was our goal and that was our mtention,™

Id {Tiedemann Dep. at 96:22-24),

Attorney Heber: And terms were reached because an order was placed,

right?

Tiedemann: Eventually, veah,

Fd (Tiedemann Dep. al 104:6-8)L

Despite admitting under cath that there was an agreement reached, Thermal
Intellipence nevertheless argues that it was a "work in progress™ with kev aspects open to
further negotiation. Yet, Thermal Intelligence failed to dentify what key aspects to the
agreement remained open to negotiation to the circuit court. To overcome sumimary
judgment, Thermal Intelligence needed to identify, with evidence and citation to the record,
what material terms of the agreement were still left open for negotiation. which there were

mome. See Mark, fme., 518 N W, 2d at 230 (“General allegations and denials which do not

set forth specific facts will not prevent the issuance of a judgment.™). Withowt guestion,
10



Thermal Imelligence failed to satisfy its obligations at summary judgment.

Omn appeal. Thermal Inmelligence now raises & new. albeit meritless. theorv tor the
first time on appeal that an issue regarding a “heat exchanger™ was not agreed upon by the
parties. See Appellant’s Briet at pp. 17-19. This Court has “consistently held that this
Court may not review theories argued for the first time on appeal.™ Liebig v Kircholf,
20014 5.D. 53, 135, 851 N.W.2d 743, 752 {dechining to address the issue) (quoting 4 lwne
Family Led Plship v. Hagewann, 2000 8.1, 28,9 21, 780 N.W.2d 507, 514). Az such,
amy argument regarding the “heat exchanger™ 1 waived on appeal. Even assuming the
Court considered the srgument, there is no evidence in the record suggesting that the heat
exchanged was not successfully relocated or, more importantly, that Thermal Intelligence
rejected or attempted to return any of the heaters to which it accepted delivery. Instead,
the evidence shows that Thermal litelligence repudiated the agreement when Anderson
Industries suspended delivery pending payvment from Thermal Intelligence, CR 156, Ex.
17{PL 00029).

As such. the eircuit courl was correct in determining that the undisputed facts
demonstrated the parties” mutual assent for the manufacture and sale of goods.

2 Thermad Inrelligence Made Paymenrs 1o Anderson Tndustries.,

It defies reazoning that Thermal Intellipence would deny the existence of an
agreement when it pad Anderson Industries a total of $1.167 000 under that same
agreement, includimg downpayvments at the exact percentage of twenty percent that the
parties agreed upon. Thermal Intelligence consented to the agreement because it made
pavments toward the agreement and accepted delivery of the heaters. Se¢ SDCL § 53-3-3
(AMutuality of consent),  “Whether a contract is formed is judged ohjectively by the

conduct of the parties. not by their subjective intent.  The gquestion s not what the party
11



really meant. but what words and actions justified the other party 1o assume what was
meant.” Ceraels v Haltwer, 1999 8.D. 11,9 17, 588 NW.2d 231, 234 (quoting Crince »
Kulzer, 498 N.W.2d 35, 57 (Minn, App. 1993)) To that end, [alnother test to be applied
m determining the meanmg of a contract 1s the construction actually placed on the
contract by the parties as evidenced by their subsequent behavior,™ Maleolm v, Maleolm,
365 NW.2d 863, 365 (5.D. 1985) (quoting 17 Am.Jur-2d Confracts § 274
{1%64): Restatement (Second)y of Contracts § 202 (1981)).
When the conduct of Thermal Intelligence is adjudged objectively, it is beyond

refute that Thermal Intelligence consented to the agreement with Anderson Industries.

Om or about July 19, 2019, Anderzon Industries and Thermal Intelligence agreed
that Thermal Intelligence would first purchase =21 units at a price of 369,300 with a
downpaviment of 2090, and issue subsequent PO's & downpavments immediately upon
recciving a commitment from customers.”™ CR 132, Ex. 4 (PL 00041). Threc days later
on July 22, 2019, Thermal Intelligence wire transferred a payiment to Anderson Industries
in the smount of $291,900 (CR 137, Ex. 5 (Thermal 00040), which, not coincidentally, is
equal to 20% of the cost of the 21 heaters (Le., $1.439.500). Brian Tiedemann testified
that the payment was a 20% down payment tor 21 of the 30 V1.5 Heaters.

Attorney Heber: Okav, 8o everyone was aligned and had agreament then

on 21 units at 569,300 down payment and 20 percent. That much was

agreed upon?

Tied emann: Yeah.

CR o), Ex. A {Tiedemann Dep, at 79:4-7),

Alinmeyllleher: You paid what appears to be the down payvment for those

21 umits; 15 that correct?

Tied enpanm: Correct.
CR 60, Ex. A (Tiedemann Dep. at 85:5-8),

12



Om or about August 22, 2019, Thermal Intelligence wire transferred Anderson
Industries an additional $125.100, which. again not coincidentally. was equal to 20% of
the cost of the 9 remainimg V1.5 Heaters (i.e., $623,300). In an e-mail dated October 3,
2019, Brian Twedemann admitted that Thenmal Intelligence had “already paid 3417000 in
deposits,” which, once more not coincidentally, was equal 1o 20% of all 30 heaters (e,
52.085.000). Brian Tiedemann testified that it could have been the down payment for the
other 9 V1.5 Heaters.?

Tiedemann: And, hey, mavhe that — maybe that down payment was for the

other 9. 1 don't know. [ honestly don’t remember i, but I will admit it’s

quite eoincidental in the amount of it, but it alse was our intention to buy

those — all 30 units. That was our goal and that was our intention.

CR 6, Ex. A {Tiedemann Dep, at 96:20-24).

Upon receipt of the second down payment, Anderson Industries began constructing the
remaining 9 V1.5 Heaters i accordance with the agreed 10-week lead time. CR 116, 9
24,

Sometime thereafter, Anderson Industries and Thermal Intelligence had a
discussion regarding a schedule for the payments. On October 3, 2019, Thermal
Intelligence committed to a written payment plan with Anderson Industries for pavment
of the V1.5 Heaters. CR 149, Ex. 13 (Thermal 000057). Brian Tiedemann testitied that
he was aware of the payment plan. CR 60, Ex. A (Tiedemann Dep. at 107:17-19). In an

e-mail dated October 3, 2019, Brian Tiedemann proposed a payment plan of at maninium

200,000 per week. CR 149, Ex, 13 (Thermal 000057). Thermal Intelligence made a

4 Brian Tiedemann testified that Thermal Intelligence s senior account, Jodi Lalonde, was
the individual responsible for ssuing the wire transfers. CR 60, Ex. A (Tiedemann Dep.
at 98:4-12; 97:18-22). Thermal Intelligence did not submit an affidavit from Jodi
Lalonde—aor from any person, for that matter—in opposition to Anderson Industries’
muation for summary judgment.

13



total of seven payvments followmg the payvment plan m the total amount of 3750.000,
meluding an initial pavment of S200L.0MH on or about October 3. 2019, a payment of
S100,000 on Monday, Oetober 7, 2019, a payment of $100,000 on Thursday, October 10,
2019, two payments of $100.000 on Tuesday, October 15, 2019, a payment of S100, K
on Monday, October 21, 2019, and a partial payment of 530,000 on Thursday, October
24, 2019. CR 1530, Ex 14 (Thermal 000049). In total, Thermal Intelligence pad
Anderson Industries §1, 167,004,

Anderson Industries received no further payments after the partial pavment on
Thursday, October 24, 2019, Thermal Intelligence admitted that it siopped making
pavments, CR 60, Ex. B {Thermal Dep. at 51:1-3), On November 15, 2019, after which
Thermal Intelligence had cominued to miss the scheduled payvments, Zoe Benson on
behalf of Anderson Industrics e-mailed Brian Tiedemann and stated:

With the high Capital Cost of Building the units and bills we have to

support we can only extend a credit limit of 200,000 on our heater

shipments. We need to receive some payments before we com release any

more shipments. | was informed that heater number 533 is scheduled to go

out Monday, so we need 1o receive some payment today in order to let the

heater go out as scheduled. Please let me know if vou have any questions,

Thank yow
CR 157, Ex. 17 (PL 00030} On Movember 18, 2019, Brian Tiedemann e-mailed a
response to Ms. Benson. and wrote: 1 notified Kory on Friday that if the heater wasn 't
released we would be terminating our relationship with Anderson effective immediately.
The heater was not released 20 we have notified our customers that all remaining orders
have been canceled.” CR 156, Ex. 17 (PL (H¥¥29). The words chosen by Brian

Tiedemann. in conjunction with the payments made by Thermal Intelligence, render the

existence of an enforceable agreement bevond reasonable or genuine dispute.
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3 Thermal Intelligence Voluntarily Accepred the Benefits of the
Agresment.

Furthermore, Thermal Intelligence cannot deny the existence of the agreement
with Anderson Industries when it voluntarily accepted the V1.5 heaters from Anderson
Industries, Pursuant to SDCL § 53-3-5, “[a] voluntary acceptance of the benefit of a
transaction 15 equivalent to a consent to all the ohligations ansing from it so far as the
facts are known or ought 1o be known o the person accepling.”™ See also, g, Strom v
Bokl, 46 N.W.2d 912, 914 (8.1, 1951) (holding that “[i]he ¢xistence of the instrument,
possession by respondents and acceptance of rents according 1o the lease over a term of
nearly nine vears precludes the appellants from repudiating the obligation™). SDCL § 53-
3-5 prevents Thermal Intelligence “from questioning the vahdity and effectiveness of a
matter or transaction insofar as it imposes a liability or obligation upon him.” Sirom. 46
N.W.2d at 914, Thermal Intellizence made pavments {for awhile) consistent with the
parties’ agreement, accepied the heaters, and even resold the heaters to end users, See
Grrpnberg Explovation Corp, v Puckert, 2004 8.D, 77,9 24, 682 N.W.2d 317, 322
{holding that the defendants were “precluded from repudiating the accompanying
obligations™ under SIDCL § 33-3-3 because they “received and accepted production
revenue™), They cannot now claim no such agreement existed.

+ Thermal Tnrelligence Ratified the Agreement.

Even assioming consent was lacking, “[a] contract voidable For want of consent
may . . . be ratified by subsequent consent.” Shedd v, Lamb, 1996 5.1, 117,919, 553
NOW.2d 241, 244 (citing SDCL § 533-3-4). Importantly, “[r]atification can aither be
express or implied by conduct.™ First State Bank of Sinai v Hyvland, 3%9 N.W.2d 894,

RO8 (5.1, 1987) (citing Bank of Hoven v Rauseh, 382 NW.2d 39, 41 (S.D. 1986), 17
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COLS Contracts § 133 (19630, In fact, when there is an installment contract for the sale
of goods, as is the case here, “the aggrieved party reinstates the contract if he accepts a
noneonforming mstalhment without seasonably notifving of cancellation].]” SIDCL §
5TA-2-612: SDCL § 57A-2-602 (“Rejection of goods must be within a reasonable time
after their delivery or tender. It is meffective unkess the buyer seasonably notifies the
seller.™). Thermal Intelligence not only failed 1o reject any such heaters, it aceepted the
same withowt seasonably notifving of any cancellation bazed on an alleged
nonconforming installment. CR 60, Ex. A (Tiedemamnn Dep. at 118:24-119:2; 127:6-11),

Anderson Industries has proven as a matter of law that there was an enforceable
agreement between the parties. Thus, the circuit court comectly granted summany
Judgment.

B. There are No Gennine [ssoes of Material Fact as to the Terms of the
Agreement.

Thermal Intelligence argues that “the circuit court failed to consider all terms of
the agreement.” Specifically, Thermal Intelligence claims that there were genuine isswes
of matenal fact regarding (1) the parties” mtent, (2) Anderson [ndustries” ability to satisfy
all terms, and (3) the operability of the heaters. All three arguments lack merit

1. Ne Genunine Issues as to Intent.

First, Thermal Intelligence argues (ot p. 201) that “there are genuine issues of
material fact as to the parties” mtent.” However, there are mo issues of intent regarding
the purchase of the 30 V1.5 heaters,

Thermal Intelligence claims that “the intent of the parties during the July 19,
2019, communication was to continue developing future heater models, specifically the

VLT and V2.0 heaters, and ultimately reach an IP acquisition deal, but this could not be
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achieved until the 30 V1.3 heaters were sold™ But the agreement of the parties for the
purchase of the V1.5 heaters was not condlifioned on an acquisition deal or the success of
anewer edition of the heaters. To be sure, Kory Anderson stated, “We agree, with the
stipulation .. no V1.7s are built until all 30 V1 55 have been sold.™ CR 132, Ex 4 (PL
(0041 )y (ellipses i original). Thus, the sale of the 30 V1.5 was not conditioned on any
sile of V1.7s. Furthermore, the parties agreed that “if"” there was an agreement on “a
transaction on the [P in the future.”™ then $3.000 would be credited toward the purchase
price of 369 5, [d Therefore, the sale of the 30 V1._5z was alzo not conditioned on the
acquisition of the 1P for the heaters, Indeed. Brian Tiedemann e-mailed Kory Anderson
and stated: “We agree. Our intention all along wag that we would exhaust the V1.5
first.”™ [fd, (PL O0040),

There 1= no genuine dizpute as 1o the parties” intentions for the sale of the 30 V1.5
heaters. In fact, Thermal Intelligence paid a 20% downpayment on all 30 V1.5 heaters m
the amount of $417,000, it made additional payments of 750,000 toward the heaters, and
accepted delivery of 17 of the 30 heaters. It was not until Anderson Industries withheld
delivery upon nonpayment that Thermal Intelligence attempted to terminate the
agreement. Consequently. there is no genuine issue of material fact as to the intent of the
parties,

2 Ability to Satisfy Al Terms.

Second, Thermal Intelligence claims that there are genuine issues of material fact
regarding Anderson Indusiries® ahility to satisfy all tenms of the agreement. Yet, this
argurnent must also fail as a matter of law because Thermal Intelligence is not arguing
that Anderson Industries actually failed to perform or, more pertinently, that Anderson

Indusiries anticipatonly repudiated the agreement. Because Thermal Intelligence has
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fuiled to present any evidence that Anderson Industries failed 1o perform or that an alleged
Failare 1o pertorm was the reason for cancellation of the agreement. this Court should reject
This argument.

Even assuming this Court were to consider this argument. Thermal Intelligence
would have needed to show that Anderson Industries repudiated the agreement by ity
falure to perform. “Before a repudiation by an obligor will relieve the obligee from
performing conditions precedent to the obligor's performance, it must unequivocally
indicate that the repudiating party imtends not to honor his or her obligations under the
contrack.™ Umion Pacific R.R. v Certain Underwriters ai Llovd s London, 2008 8.1, 70, 9]
30,711 N.W.2d 611, 622 (citation omitted). However, Thermal Imtelligence prezents no
evidence or overt act representing “a clear and unequivocal refusal to perform.™ Thermal
Intelligence broadly states that “there are genuine 1ssues of material fact that Anderson
Industrics could satisfy all terms.” Appellant Br. at 22, Even assuming. arguends, this
conclusory allegation was sufficient, a repudiation only creates remedial rights when the
loss of the “performance not vet due™ “will substantially impair the value of the contract 1o
the other.”™ SDCL § 57A-2-610. However, Thermal Intelligence further fails to explain, let
alone present any evidence, of how this ¢losure would have or did have any offect on
Anderson Industries” ability to fulfill the terms of the contract. To the contrary, Anderson
Industries did fulfill the terms of the contract and has manufactured all of the custom-made
heaters that Thermal Intelligence comracted for. CR 119 at § 38, Thermal Infelligence’s
allegations are merely those of “speculation, conjecture, [and] fantasy™ and thercfore must
be rejected. See Hanson, 2018 5.D. 6, ¥ 28, 916 N.W.2d 151, 159 (citation omitted).

Thermal Intelligence failed o produce any credible evidence that Anderson

Industries did m fact close 11s facihitics, and that such closure was the basis for repudiating
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the agreement.”  Just the opposite. Thermal Intelligence was still demanding release of the
heaters that were manutactured while simultaneously not making pavment or tollowing its
own payment schedule that it proposed. See CR136-37, Ex. 17 (PL 00029-30). Moreover,
Thermal Intelligence never expressed anything to Anderson Industries regarding an alleged
closing of operations for the reason of termination.  In fact, Thermal Intelligence stated in
clear and unequivocal terms, “JtJhe heater was not released so we have notified our
customers that all remaining orders have been canceled.”™ CR 156, Ex. 17 {PL 00029,
Thus, these arguments should be summarily rejected.

Indeed. when affirming surnmary judgment on a breach of contract ¢laim, this
Court in U'nion Pacific R v. Certain Underwriters ot Liovd s London rejected the
plaintiff"s argument that the defendant had repudiated. 2009 5.1 70, 9 40, 711 N.W.2d
611, 622 (citation omitted). In 2o holding, this Court emphasized that there wias no
evidence that the defendant had any imtention to refuse to perform under the contract;
rather, it was plaintif? who chose not to perform. Jd However, there has beenno
evidence or overt act in this case indicating that Continertal had any intention of refusing
o perform its part of the contract or that Continental ever mdicated such an intention to U'P
at amy time. Instead, it was UP which deliberately chose to refuse to perform its obligation
under the contract. In fact. once Continental was notified of the lnss 1 took steps to try to
obtain the imformation and documentation it needed to make a determination regarding
whether it would provide coverage™). The same i3 true here, Anderson Industries

manufactured the heaters as requested and Thermal Intelligence chose not to pay for them.

* As pointed out i Andersen Indusines’ responss fe summany judgment, Anderson Induedries remams
operational. See TR 253-549 (ceting httpsranderson-mdustnes com
19



The only party that failed 1o perform under the contract was Thermal Intelligence.
3. Uperability of the Heaters.

Third, Thermal Intelligence claims that there were genuing issues of material fact
regarding the operability of the heaters. Once agam, there is no evidence m the record that
the heaters were, in fact, inoperable. To the contrary, Thermal Intelligence has admitted in
testimony that it accepted delivery of the heaters from Anderson Indistries and then resold
them to end customers, who have never returned any of them to Thermal Intelligence. CR
o), Ex. A (Tredemanm Dep. at 127:6-11). “When opposing parties tell two different
stories, one of which is blatantly contradicted by the record, o that no reasonable jury
could believe it, a court should not adopt that version of the facts for purposes of ruling
on a mation for sunumary judgment,” Steed by & throwgh Steed v. Missouri State
Highway Patral, 2 F.ath 767, 770 (8th Cir. 2021) (citing Scoir v, Harris, 550 1.8, 372,
380 (20T Smply put, Thermal Intelhgence’s argument fails to meet the burden of
proof prescribed at summary judgment.

Furthermore, Thermal Intelligence’s claims abowl supposed defects 1o the heaters
mist be discarded without consideration because Thermal Intelligence failed 1o seasonably
reject the same. SDCL § 37A-2-612 (“the aggrieved panty reinstates the contract if he
accepts a nonconforming installment withowut seasonably notifving of cancellation™)
First State Bank of Sinad, 399 N.W.2d at 898 “tailure of a party to disatfirm a contract
over a period of time may, by itzelf, ripen into a ratification, especially if rescission will
result in prejudice to the other party.™) (citations omitted).

Az zet forth above, Thermal Intellipence’s assertion that the ¢losure of facility
Morth Dakota “effectively destroyved [Anderson Industries"] capacity to fulfill the terms of

[the comtract]™ 1 wholly without mert. This clam 15 not based on any evidence and
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mslead, w contradicied by all of the evidence because Anderson Industries did fully
perionm.
Il. There Was No Subsequent or Superseding Agreement.

Thermal Intelligence argues that even if there was an agreement to purchase the
30 V1.5 heaters. there was a subsequent agreement that superseded it under the theory of
novation. The circurt court appropriately rejected this argument.

Thermal Intelligence has raised, for the first time on appeal. the theory of
novation.” The theory of novation was not raized as a defense in opposition to Anderson
Industries” motion for summary judgment or in support of Thermal Intelligence’s cross
maotion for summary judgment, See CR 164, 234, Nor was the theory of novation raised
a5 an argument at the motions hearmg. 8H 1-8. Most importantly. novation was not
pleaded as an affimative defense. Duchenemor v Miller, 488 N.W.2d 902 (5.0, 1992)
{“Nowvation 15 an affirmative defense; and therefore 1t was Miller s burden to prove a
novation ook place ™). As such, the issue of novation has been waved. See High Plains
Clenetics Research, Ine. v . J K Mili-lron Ranch, 535 NW.2d 839, 845 (S.1D. 1995) (=tating
that “[a] party has “a duty to plead” affirmative defenses, and as a result, they were
waived ™y Cheistensen v Christensen, 2003 8.D. 137, 9 19, 672 N W.2d 466, 472 (“Here,
Daniel fatled to plead or argue these affirmative defenses. and as a result, they were
warved. ™). This Court has “consistently held that this Court mav not review theones

argued for the first time on appeal.™ Liebiz, 2014 8 1D, 53,9 35, 851 N.W.2d 743, 752

* While Thermal I.nlelhgmm may argue that it referenced the August 1 e-mail ail summary
Judgment, it did not cite it in the context of novation. Instead, Thermal Intelligence relied
upon this e<-mail to suggest that “the parties were not on the same page regarding the price
per unit, one of the exsential elements of a valid contract.™ CR 171-72 at 9§ 210).

21



(quoting 4 fvine Family Lid, P'ship, 2010 8.D. 28,9 21, 780 N.W.2d at 514).

Even assuming Thermal Intelligence preserved the theory ol novation for this
appeal, the argument still Fails, The elements of novation are as follows:

{1} a previous valid obligation, (2) agreement of all parties to the

substitution under a new contract based on sufficient consideration, (3}

extinguishment of the old contract, and (4) the validity of the new contract,

Clear and convincing evidence 15 required in order to Justify setting a

written contract aside and holding it abandoned or substituted by subsequent

parol evidence or coniracl
Haggar v, Olfert, 387 N.W.2d 45, 30 (8.1, 1986).

Thermal Imelligence argues (at p. 27) that the “parties reached a new agreament
which altered the terms of the initial transaction.” Even if' this were true. the alleged
superseding agreement would have still required the purchase of the 30 V1.3 heaters,
which Thermal Intelligence would have still breached. Under this proposed. but not
finalized agreement. the base price would have been merely reduced from 562, 504 to
564,500, and an additional 510,004 would then be pad per unit for purchasing the
product line for the heaters, CR 139, Ex. 7 (Thermal 000140). However. this proposed
agreement never came to fruition and, instead, the parties continued with the onginal
transaction for the sale of the 30 V1.3 heaters at a price of 369, 500

This is confirmed by the objective words and conduct of the parties after the e-

mail was sent on August 1, 2019, which Thermal Intelligence claims represents a binding

agreement. In fact, Brian Tiedemann undermines the finality of the supposed agreement

by stating, “Please let us know if there 15 anvthing else required on our end and the pext
steps to formalize our new agreement.™ CR 140, Ex. 8 (Thermal 000138) {emphasis
added).

Pethaps most damaging 1o Thermal Intelligence’s theory of a superseding
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agreement 1 that Thermal Intelligence continued to make payment based on a base price
of $69.5000. rather than 364,500, On or about August 22, 2019, Thermal Intelligence
wire transferred Anderson Industries an additional 5123, 100, was equal 1o 20% of the
cost of the 9 remaining V1.5 Heaters at a price of 869,500 (1.&.. 8625,500).

Then, on September 4, 20019, Brian Tiedemann e-mailed Anderson Industries and
again acknowledged that there was not vet any modification to the orgmal agreement by
stating, “lust looking to ¢lose the loop on this agreement.™ CR 141, Ex. 9 {Thermal
(L 36,

On October 1, 2019, Kory Anderson e-mailed Brian Tiedemann to reiterate the
terms of the original agreement by stating: “We have an agreement to fulfill the 30 units
al $69.300." CR 144, Ex. 12 (PL 00032). Thermal Intelligence failed to submit any
evidence into the record that Thermal Intelligence challenged thiz e-mail from Kory
Anderson. To the contrary, Thermal Intelligence wired an additional $7 50,000 to
Anderson Industries after Kory Anderson reiterated the terms of the original agreement.
CR 14950, Ex. 13 & 14

Cm October 3, 2019, Brian Tiedemann responded to Kory Anderson and
reafTinmed that Thermal Intelligence had “already paid 3417000 in deposits.” which iz
aqual to 20% of the total purchaze price of 30 V1.5 heaters at a per unit cost of 364,500,
CR 149, Ex. 13 (Thermal (G5 7).  In that same e-mail, Brnan Tiedemann proposed a
pavment plan for completing payment of the 30 V1.5 heaters and then some, but not all.
of the payments proposed under that plan. [d. Kory Anderson e-mailed his agreement to
those payments on October 3, 200149, Jd.

Consequently, Thermal Imelligence has not presented any question of fact

regarding the {already waved) issue of novation. The record confirms that the parties
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continued with performance and payment under the original agreement for purchase of
the 30 V1.5 heaters at a purchase price ol 368,500 per uil.

I, Tue CIRCUIT COURT PROFERLY FOUND THAT THEEMAL INTELLIGENCE
BREACHED THE AGREEMENT WITH ANDERSON INDUSTRIES.

Thermal Intelligence argues that there is a penuine 1ssue of matenal fact relating to
the payment schedule. This argument lacks merit.

The payment plan was specifically proposed by Thermal Intelligence to Anderson
Industries (Ex. 13), and Anderson Industries accepted the pavment plan in writing,
Origmally, the agreement 1o sell hemters was an open term credit agreement. SDCL §
57A-2-310 ("Unless otherwise agreed: (a) Payment is due at the time and place at which
the buyer i to receive the goods even though the place of shipment is the place of
detivery[.]™). Specifically. in an e-mail dated October 3, 2019, Brian Tiedemann wrote:

As we collect receivables from equipment sales we will in turn transfer funds to
Anderson.

In addition to that we will commuit lo:
2 - 100,00 payments per week on each Monday, & Thursday, So we will
leverage our credit facilities (o ensure Anderson i1s receiving a minumum of

B200,000 per week.

The first 200,000 wire transter has been sent avd is in addition to the $417.000
already recerved by Anderson.

Ars mentioned previously this schedule can be accelerated based on our
receivables,

CR 149, Ex. 13 {Thermal 000057). Brian Tiedemann, on behalf of Thermal Intelligence,
wrote: “Please confirm that this is an acceptable plan and that eguipment deliveries will
not be delaved.” Jd. Kory Anderson wrote back, “We agree to these terms and will move
forward with shipment releases hased on accountability to vowr proposed payment

gschedale.™ Id



It is undisputed Thermal Intelligence made several imely payments under that
same paviment schedule before talling behind multiple weeks in making payments.
Thermal Imelligence made atotal of seven payments following the payment plan in the
total amount of 8750000, CR 130, Ex 14 {Thermal 0000497, In total, Thermal
Intelligence paid Anderson Industries 51,167,000, However, Thermal Intelligence
stopped making payments thereafier.

When Thermal Intelligence stopped making payments, Anderson Indusiries had
the statutory right to demand adequate assurance of due performance and until it received
such assurance, it could suspend performance on its end, SDCL § 57A-2-609 ("A
contract for =ale imposes an obligation on 2ach party that the other's expectation of
receiving due perfonmance will net be impaired. When reasonable grounds for msecurity
arise with respect 1o the performance of either party the other may in writing demand
adeguate assurance of due performance and until he receives such assurance may if’
commercially reasonable suspend any performance for which he has not already received
the agreed return.™). The purpose of SDCL § 57A-2-609 is 1o allow the seller to seek
adeguate assurance of performance “to obviale the necessity of one party guessing
whether or not the other intends to perform when he begins to receive signals that cause
him concem.™ Atwood-Eellope, fnc. v, Nickeson Farms, 1999 8.1 148,911,602
N.W.2d 749, 752 {acknowledging that “a demand for adequate assurances may be ither
writlen or oral, as long as the demand provides a *clear understanding”™ of the msecure
party’s intent o suspend performance until receipt of adequate assurances from the other
party.”). Anderson Industries did exactly as the law allows it to.

To that end, the e-mail from Zoe Benson, on behalf of Anderson Industries, on

Friday. November 15, 2019, to Bran Tiedemann was a request Tor adequate assurances
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that paymenl would be given by Thermal Intelligence so that the heaters could be
released to Thermal Inelligence. CR 157, Ex. 17 (PL 00030). Nevertheless. Thermal
htelligence demanded that the heater be released without any payment to resolve the
outstanding credit or any pavment For the heater it was picking up.  Thermal
Intelligence’s attempted termination of the agreement violated: (1) 8DCL § 57A-2-310s
provision that payment is due af the time Thermal Intelligence was to recerve the heaters,
{2) Thermal Intelligence’s own proposed pavment plan accepted by both parties, and (3)
Anderson Industries” request for adequate assurances under SDCL § 57TA-2.609. “LInless
otherwise agreed tender of payment s a condition to the seller’s duty to tender and
complete any delivery.” SDCL § 57A-2-511. Apparently, Thermal Intelligence believed
it was entitled to receive the heaters for free without making any payment. That was not
srounds For Thermal Intelligence to attempt to unilaterally terminate the agreement.’
There s no genuine dispute that Anderson Industries was well within its stattory night to
suspend release of the heaters until it received adequate assurances from Thermal
Intelligence. See supra SDCL § 57A-2-609, Thermal Intelligence not only failed to
provide any reasonable assurance. it expressly did the opposite.

When Thermal Intelligence stopped making payment in accordance with their
payment plan and Thermal Intelligence’s credm limit on payments had also reached too
much and Anderson Industries became insecure about Thermal Intelligence’s ability to
perform by making pavment, Anderson Industries was entitled to withhold delivery of

such goods until payment was made. See SDCL § 5TA-2-T03; Celtic, L.LC v Patey, 489

" Thermal Intelligence makes numerous factual arpuments in this section with no citation
tor the record of any evidence to support those allegations. These arguments should be

rejected as improper arguments by commsal,
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FSupp.3d 1275, 1285 (D. Utah 2020) (*The L'CC further provides that when a “buyer
wrongltully rejects or revokes acceptance ol goods or fails to make & payvment due on or
before dehvery or repudiates with respect to a part or the whole . . . the aggrieved seller”
i entitled to “withhold delivery of such goods.” ‘recover damages for nonacceptance’.” or
“cancel” the agreement.™).

In Cherwell-Rall, Tac. v Rigman Grain Compary, Tne., the Supreme Court of
Connecticut considered a situation almost identical to this case. Therein, the seller
brought a collection action agamst the buver for nonpayment owing under an mstallment
cotttragt. 433 A2d 984 (Conn. 1980}, The buver argued that the seller may not terminate
the contract without first invoking the insecurity methodology under UCC Rule 2-600, Jd
While Anderson Industrics did im fact mvoke the inscourity methodology and while it was
Thermal Imelligence who attempted 1o terminate the agreement, Anderson Industries was
nol even required to go to such lengths to suspend delivery, As the Cherwell-Ralli court
acknowledged, “[i)f there is a reasonable doubt about whether the buver's default is
substantial. the seller may be well advised to temporize by suspending further
performance until it can ascertain whether the buyer is able 1o offer adequate assurance of
future pavments.” Jd Further, the court remarked that the buper “could not rely om its
oWn nonpayvments as a basis for its own ingecurity”™ when “the buver had received all of
the goods which it had ordered.” fd In the present case, Thermal Intelligence received
17 heaters, which Thermal Intelligence has not even fully paid for. and there is no dispute
that Thermal Intelligence resold those heaters to 15 end customers, Thermal Intelligence
was not entitled to cancel the agreement due to Anderson Industries™ suspension of

delivery pending pavment,
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Thermal Inelligence also breached the agreement with Anderson Industries when
Thermal Intelligence terminated the entire agreement with Anderson Industries on
MNovember 18, 2019, due 1o the alleged reason of faling to release the V1.5 Heater, CR

136, Ex. 17 (PL 00029). ® Itis undisputed that Thermal Intelligence never attempied Lo

returm any V1.5 Heaters to Anderson Industries or notify it that the heaters would be
rejected and. therefore, cannot claim rightful rejection of any of the heaters. CR 60, Ex.
A (Tiedemann Dep. at 118:24-119:2; 127:6-1 1) see afso SDCL § 5TA-2-602:("Rejection
of goods must be within a reasonable time after their delivery or tender. " SDCL § 57A-
2=605 (*The buver’s Talure to state in connection with rejection a particular defect which
s ascertainable by reasonable inspection precludes him from relving on the unsiated
defect 1o justify rejection or to establish breach[.]”). To the conteary, Thermal
Intelligence was still in the process of attempting to pick up more V1.5 Heaters from
Anderson Industries when it sisted it was terminating the agreement. Had Anderson
Industries released the heater., Thermal Intelligence would have accepted it based on its
own statements and conduct.

Thermal Intelligence retroactively attempts to argue (ot pp. 30-31) that there were
supposed “other™ reasons for terminating the agreement. However, that argument lacks
merit. Brian Tiedemann stated in clear and uncertain terms the reason for prematurely
terminating the agreement on November 18, 2019, at 10:12AM. The complete e-mail
reads as follows:

I notified Kory on Friday that if the heater wasn 't released we would be terminating

our relationship with Anderson effective immediately, The heater was not released
g0 we have notified our customers that all remaining orders have been canceled.

* Thermal Intelligence testified that no other reason for termination was given to Anderson
Industries in writing. CR 60, Ex. B (Thermal Dep, at 51:25-52:20).
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Brian
CR 156, Ex. 17 (PL 00029}, Brian Tiedemann testified and admitted that Thermal
Intelligence did not communicate in writing any other basis for termimation to Anderson
Industries, CR 60, Ex. B {Thermal Intelligence Dep. at 52:14-200. Consequently. any
argument atltempting to recharacterize the basis for termmation lacks merit. Indeed, the
undisputed record reflects that Thermal Intelligence breached its agreement with
Anderson Industries.

IV, TaeECrourr CourRt PROPERLY DETERMINED DAMAGES.

The circuit court propetly determined the amount of damages for the breach of
contract. Anderson ndustnes” damages are measured by SDCL 8% 37A-2-709 and -7110.
Anderson Indusiries requested the outstanding principal amount of 918,000 and
stafutory interest at 10,

First, Thermal Intelligence makes a new argument on appeal (at p. 31) that “any
claim for damages that considers the full cost of materials for the V1.5 heaters is not
supported by the record. ™ However, Themnmal Intelligence never raised this srgument to
the cireuit court nor présented any evidence to support s position.  Therefore, Thermal
Intelligence waives the argument. Liebig, 2014 5.1, 53,9 35, 851 M. W, 2d 743, 752
{guoting Ahvme Family Lid, Plshp, 2000 5.1, 28, % 21, 780 MW 2d at 514). Regardless, the
proper calculation of dumages . at minimum, the principal amount owed for the 30 V1.5

heaters,

? Thermal Intelligence did not argue on appeal, and thus waives the issue, regarding
reasonable efforts to resell the heaters. Thus, the proper damages is the full price of all
thirty heaters under subsection {1¥b)of SDCL 57TA-2-709, plus incidental damages
which Anderson Industries did not request as pant of summary judgment.

29



Second, Thermal Intelligence objects, for the firsl time on appeal. to the award of
prejudgment interest. Much like the rest of its brief. Thermal Intelligence never objected
to the circuit court’s award of prejudgment interest or otherwise requested the legally
unfounded equitable reduction it does now. Consequently, the 1ssue is not preserved for
appeal and it cannot be raised now, See, ep., Alvine v. Mercedes—Benz of N, Am., 2001
5.0, 3929, 620 N.W.2d 608, 614 {declinmg to remand for an improper jury instruction
on prejudgment interest because the plaintiff failed to object to ith. Even if it was
preserved, Thermal Intelligence still waived the issue by failing to cite to any supporting
begal authority for its position that a court has the discretion to reduce an award of
prejudgment interest for any reazon, See 8DCL § 15-26A-60(6); Hart v. Miller, 2000
8.0, 53,99 40, 42, 45, 609 N.W . 2d 138, 148-49 (acknowledging that “Tailure to cite
authority for an argument on appeal constitutes waiver of that 1ssue™). A= such, Thermal
Intelligence s twice precluded from contesting the award of prejudgment nerest,

Moreover, Thermal Intelligence's reguest for an equitable reduction directly
contradicts South Dakota law. Indeed, under SDCL § 21-1-13. 1, the circuit court wis
reguited 1o awand Anderson Industries prejudgment interest of 10% on the principal
amount of damages:

Anv person who is entitled to recover damages . . . is entirled fo recover

emterest thereon from the day that the loss or damage occurred, except

during such time as the debtor s prevented by law, or by act of the

oreditor, from paving the debt _ . . . Prejudgment interest on damages

arising from a contract . . _ . shall be at the Category B rate of inferest

specified in § 54-3-16 . . . . The court shall compute and avard the

imrerest provided in this section and shall include such interest in the

Judgment in the same manner as il faxes cosls.

{Emphasis addedy, Wright v. Temple, 2023 8.1D. 34.% 30, 993 N,W . 2d 553, 562 ("this

Court has made clear that South Dakota statutes require an award of prejudgment interest
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on compensatory damages, calculated “from the day that the loss or damages
occurring.”). In fact. this Coun has expressly stated in numerous opinions that
“Iplreiudgment mierest is now mandatery, not discretionary|.]” See, ez, Wright, 2023
5.D. 349 30, 993 N.W.2d at 562 (quoting Alvine, 2001 S.D. 3.9 29, 620 N.W.2d at
6ldYy, JAS Enters.. fnc, v, BBS Enters., Inc., 20013 810, 54, 945, 835 N.W.2d 117, 129
(samey, Colfaern v Hartshorn, 2013 8.D. 92 9 15, 841 N.W.2d 267. 271 (same). South
Drakota law does not provide for any reduction of prejudgment interest, let alone for the
breaching party’s subjective claim that the litigation was “prolonged.” Accord Thowas v,
Thomas, 2003 8.1, 39, 934, 661 NW.2d 1, 9 ("“While the trial court’s belief that the mass
of litigation left no one entirely certain as to who owed property taxes is true, the statute
is clear and the tnal court retains no discretion to deny prejudgment interest.”y, Al Star
Const, Ca., fne, v Koehn, 2007 5,10, 111, 9 24, 741 N.W.2d 736, 742 ("Prejudgment
mterest 15 allowed from the date of the loss regardless of whether the damages were
known with certainty.™).

To that end, Thermal Intelligence’s position is a fallacy. The amount of Thermal
Intelligence s interest would have been the same regardless of the litigation because
prejudgment interest begins accruing on the date of the breach and the rate of pre- and
post-judgment interast is the same— 10%%, See SDCL § 21-1-13.1; 8DCL § 54-3-5.1
{“Interest s payable on all judgiments . . . at the Category B rate of interest™).
Furthermore, it was solely Thermal Intelligence’s conduct that necessitated the litigation
If Thermal Intelligence simply paid its bills when they were due, there would be no
litigation. Or. if Thermal Intelligence paid Anderson Industries what was due ar any time
since its breach, it would have the reduced interest il seeks now. Yet, despite multiple

demands for payment. Thermal Intelligence has and continues 1o choose not 1o fulfill the
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contract. Thenmal Intelligence’s control over the amount of inlerest it acorues only
exemplifies the underlying purpose of pre-judgment interest. See Reuben O, Sailiff; 111,
ML, PO v Srewart, 20008 5.1, 40, 947, 694 N.W.24 859, 871 ("Prejudament intérest
secks to ‘compensate an injured party for [the] wrongful detention of money owed. ™).

The ¢ircunt court followed the provisions of SDCL § 21-1-13.1 to the letter. After
determmng that Anderson Industnes was entitled 1o recover damages, 1t computed the
pre-judgment interest owed thereon at the statutory rate of 10 from the date of the
breach, November 13, 2019, through the date of its Judgment, February 23, 2024, CR
286, It then issued a Judgment that specilically delineated the amount of principal and
prejudgment interest that Thermal Intelligence was liable to pay, fd Thermal
Intelligence never objected to the circuit court’s computation of interest and it cannot do
sonow either. This Court should atfirm.

CONCLUSION

For the foregoing reasons, Anderson Industries respectfully requests that this

Court affirm the cirewit court’s order and judgment granting summary judgment.

Drated this 1st day of July, 2024,
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Whether Thermal Intellipence Properdy Responded to Summary Jud gment
and Cited to Evidence in the Record.

Yes,
o Velocity Invs. IIC v. Dybvig Installations. Inc.. 2003 S.D. 41, 833
NOW.2d 41
s Domson, Ing. v, Kadmmas Leg & Jackson, Inc,. 201% 8.D. 67, 918 N, W.2d
396

Whether Thermal Intelligence previously and safficiently raised the theory
of Novation.

Yes. The issue was adequately raised in Thermal Intelligence’s summary
judgment pleadings and at the summary judgment motion hearing,

= SDCL 20-7-5
» Jermar Properties. LLC v. Lamar Advert. Co., 2015 5.D. 26, 864 N. W .2d |

Whether Thermal Intelligence Properdy Ralsed the Issue of The Clrcuit
Court’s Error In Its Determination of Damages.

Yes,

Whether Anderson Industries Continues to Mischaracterize Exvidentiary
support for Genuine Issues of Material Fact.
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L LMEN

L Thermal Intelligence propery resisted the summary judgment motion filed
bv Anderson Industries, and sufficiently cited to evidence and the record.

In itz appellee bricl, Anderson Industries alleges that this Count need not even
review the lower court™s incorrect findimg of a lack of genume issues of fact, asserting
that Thermal Intelligence’s SDCL 15-6-36(c) response to statement of material facts was
deficient and therefore admitted 1o Anderson Industries” version of facts. This argument
fails.

In the prezent matter, Thermal Infelligence filed a combined Regponse to
Flaintiff"s Statement of Undisputed Material Facts and Defendant’s Statement of
Undisputed Material Facts. CR 230-235. In its argument on this matter, Anderson
Industries focuses solcly on the first half of the combined documents — Defendant’s
Response to Plaintif™s Statement of Undisputed Material Facts — and seeks to have this
Court decide purely on techmicality that Thermal Intelligence did not adequately cite 1o
the record in this section, and therefore admatted to Anderson Industries’ version of
undisputed material facts.

However, within that same document and immediately followmg the Defendant's
Response to Plaintft™s Statement of Undisputed Material Facts, Thermal Intelligence
presemted its Defendant’s Statement of Undisputed Material Facts, CR233-235,
Additionally. Thermal Intelhgence further addressed and discussed the factual 1ssues of
this case i its Memorandum in Suppon of Cross-Motion for Summary Judgment and
Response to PlaintifT s Motion for Summary Judgement (CR162-182) and in itz Reply

Brief (CR 262-266).



The Supreme Court of South Dakota has previously expressed its preference that

matters be resolved on their merits and not on technical violations. Velocity Invs.. TLC

v, Dybvig Installations, Ine., 2013 8.1, 41,9 12, 833 N.W.2d 41, 44 (citations omitted),

The Velocity court reversed a decision 1o grant summary judgment when it was clear that
the trial court granted summary judgment solely based upon the defendant’s failure to
respond to the request For admissions supporting a statement of undisputed facts, and
recognized that genuine issues of material fact existed. Id. at ] 16, See also Domson.

Ing v, Kadrmas Lee & Jackson, Ine,. 20018 5.0 67, 918 N.W.2d 396 (party who Failed to

file any separate responsé to a statement of matenial facts and only filed a responsive

brief lacking citations to the record was given “the benefit of the doubt™ on its submission
and a review of the case based on the merits of both parties” arguments was conducted)
In resisting the motion for swmmary judgment filed by Anderson Industries,
Thermal Intzlligence was required to “be diligent in resisting the motion”™ and not relv on
“mere general allegations and denials which do not set forth specitic facts.” Stale Farm

Fire & Cas. Co. v. Harbert, 2007 5.0, 107, 9 11, 741 N.W.2d 228, 233, Thermal

Intelligence has done just that, Specific to SDCL 135-6-36(c), Thermal Intelligence’s
Response to Plaintift™s Statement of Undisputed Material Facts and Defendant’s
Statement of Undisputed Material Facts (CR 230-235) substantially complied and sets
forth specific facts upon which Thermal Intelligence relies. Furthermore, as Anderson
Industries notes in its appellee briel, the trial court judge already rejected the notion of a
de-facto admission of material facts based solely on the format of Thermal Intelligence s

motion docaments.
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To the extent that this Court gives any consideration to the argument that Thennal
Intelligence was deemed to have admitted to Anderson Industries” version of undisputed
material facts, this Court should decline to adopt a de-facto admission of facts and should
evaluate this case based on the mernis and the entirety of the record.

II. Thermal Intelligence previously and sufficiently raised the theory of
Novation

Anderson Industries falzelv claims that Thermal Intelligence raised the theory of
Movation for the first time on appeal. This allegation is meorrect. While not titling it
novation, Thermal Intelligence has raised the theory of novation zince the outset of the
summary judgment proceedings.

“Movation 1 the substitution by contract of a new obligation for an existing one
and 15 subject to the Tules conceming confracts in general ™ Jemmar Propertics, 1LLC v,

Lamar Advert. Co. 2015 5T 26 96, 864 NW.2d 1, 2-3 (citing SDCL § 20-7-5).

“Essential elements of novation are; (1) a previous valid obligation, (2) agreement of all
parties to the substitution under a new contract based on sufficient consideration, (3)
extinguishment of the old contract, and (4} the validity of the new contract.” Jenmar
Properties, LLC at 9 6 (citations omitted).

Regarding novation, “[t]he point in every case ... is] | did the parties mtend by
their arrangement to extinguish the old debt or obligation and rely entirely on the new, or
did they intend to Keep the old alive and merely accept the new as further secunity, and
thiz question of intention must be decided from all the circumstances.™ Jermar
Properties, LLC at % 6 (citations omitted). “Intent may be found even if the new

agreement is silent on mtent.” Id. “[Tlhe iment to effect a novation may be inferred from



the circumstances surrounding the creation of a new obhgation.” 1d. “[N]ovation
presents questions of fact if there s any supporting evidence and the terms of the
agreement are equivocal or uncertain.” Id. at 9 7.

Thermal Imelligence has, from the beginning of the summary judgment
proceedings, argued that the parties” August 1, 2019 agreement with a price of $64.500
per heater was either the only formal agreement between the parties, or was a
subsequentnew agreement if it could be tound that the parties” July 2012 intormal
agreement was considered a valid previous contract.

In the Delendant s Statement of Undisputed Matenial Facts, Thermal Intelligence
argued that "On August 1, 2019, a subsegrent agreement was formalized between
Thermal Imelligence and Anderson Industries. This agreement represents the only
document signifyving a formal contract and includes the purchase of 30 V1.5 heaters at a
price of $64.500 each, plus an additional $10.000 per unit for the ownership of the
product line. (Plaintiffs Exhibit 7).) Emphasis added. (CR 233).

Thermal Intelligence further clarified its argument in s Memorandum in Support
of Defendant's Cross Motion for Summary Judgment;

However, Anderson Indusiries now isolates the July 2019 conversations,

discarding the wider context and subseguenr agreements and negotiations,

painting the infommal July 2019 agreement as the sole binding contract

between the parties. (Plaintiff"s Brief at 2-3). In the process, Anderson

Industries conveniently overlooks its obligation to deliver working

equipment, provide full warranty support. and maintain a long-term

relationship with Thermal Intelligence —commitments that were

understood and expected from previous successful transactions.

{ Defendant’s Exhibit E). Anderson Industries conveniently neglects this

context in their lawsuit, chemy-picking conversations to suit their claim.

Their tailure to consider the terms of the August 1, 2019 agreeiment and

continued negotiations in their entirety constitutes a sigmiticant
misrepresentation of the parties” understanding., { Plantift™s Exhibit 7).

&



CR 167. Emphasis in original.

Additionally, Thermal Intelligence further discussed the theory at the summary
Judgment motion hearing,

I think it the Court looks through all the documenis provided by the

plaintitls and by the defendants you will see that there’s Exhibit 4 tor the

plaintitfs which talks about a unit price of 69,50}, A 30-unit. And then

there's an agreement at Exhibit 7 for the plaintiffs from August

that talks about here's a proposal, 64,500 plus 10,000 per unit to acquire —

if they acquired the IP. There's several other correspondence from

September wherein Tiedemann mdicates to Kory Anderson. okay.

bagically, if the [P stuff i falling apart we're paving 64,500 for each unit

that we purchase.

Bee CR 298, 300-301.

It has been the position of Thermal Intelligence that the partics did not have a
formal. enforceable agreement with mutual consent as to all terms. However, Thermal
Imelligence has argued alternatively that, if it could be found that the parties™ July 2019
mformal agreement was an énforcéable contract, then said contract was replaced by the
parties Augnst 1. 2019 agreement stipulating to a price of 864,500 per heater. Anderson
Industries” confusion over the theones of Thermal Intelligence’s pozttion onlv sheds
further light on the pervasive issue of this case —that the parties” multiple
communications regarding terms, conditions, and purchase price(s) is clear evidence of
lack of mutual assent on all essential terms of a contract. As to any complaint that
Thermal Intelligence failed to plead an affirmative defense, Thermal Intelligence
addressed this issue in its Reply Briet (CR 262-266).

Not only 15 this Court justified in considering the theory of novation, but this

Court should also conclude that the Circuit Court was imcomrect in rejecting the theory



and finding that the parties had an agreement fo purchase heaters for a price of 369,500,
As SDCL § 15-26A-62 requires that Thermal Intelligence only address new matters i its
Reply Brief, Thermal Intelligence has only addressed this Court’s ability to consider the
theory of novation and not the merits of the argument itself. Thermal Intelligence would
direct this Court to its Appellate Brief for its detailed argument regarding the existing
factual issues and errors in the circwit court’s consideration of available evidence on the
record.

Il Thermal Intelligence Properly Addressed the issne of Damages.

In its mitial Memorandum n Support of Defendants Cross Motion for Summary
Judgment, Thermal Intelligence argued that Anderson Industries failed to mitigate its
damages (CR 181).

Thermal Intelligence argued al the motion hearing: “Plantiff's Exhibit 17 talks
about, you know, all of the problems with the heaters, the-- he even said— Brian
Tiedemann savs, you know, we're done, essentially, and you're free to sell whatever

remaining heaters vou have,”™ CR 299; Bee also CR 154 (PL 00027, Plaintiff"s Exhibi

17} (*We are well aware of our obligations and re-stocking fees are not part of them.
You are free 1o sell whatever remaming stock yvou have to whomever you choose, Our
account 15 officially and permanently closed.). This was commumicated to Anderzon
Industries on November 18, 2019,

Anderson Industries commenced its action in June 2020 (CR 041-008).
Following written discovery and communications regarding a protective order,
depositions of Thermal Intelligence took place on February 8, 2022, (CR 063-112).

Anderson Industries took little to no substantive action to further its pursuil of the case
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for a significant period of time, mexphicably filing it Motion for Summary Judgment in
March 2023 (CR 039) and its supportive Briet months later in June (CR 041-32).
Anderson Industries cannot be surprised that Thermal Intelhigence would take issue with
awarding prejudgment interest for the alleged full cost of materials and damages, when
Anderson Industries was notified i 2019 that it should take steps to mitigate these
alleged damages but chose to take no steps to do so. Furthermore, Anderson Industries
canmot be surprised that Thermal Intelligence would take issue with prejudgment interest
being applied to a nearly four-year period, when it was Anderson Industries” own Failure
to actively prosecute its own case. Anderson Industnies” claim that there was absolutely
no other market for these products, withowt presenting any evidence of attempts 1o locate
other buyers, is insufficient.

IV,  Anderson Industries continues to mischaracterize and incorrectly summarize

the evidentinry support in the record regarding genuine issues of material
fact,

Ag has been an igaue from the outset of summary judgment motion practice in this
ease, Anderson Industries. in its appellez brief, makes numerous incormect statements
and/or summarizations of the evidentiary record in this case. that must be addressed,

A. There are genuine issues of material fact regarding the parties™ intent.
Anderson Industries continues to rely solely on the statements made by its
principal representative, Kory Anderson, and ignore any evidence regarding the intent of
Thermal Intelligence’s principal representative, Brian Tiedemann, to argue that there are

o disputes regarding the parties” intent,

Contrary to the position faken by Anderson Industries, the purchase of 30 V1.5

heaters cannot be picked out and separated from the overall communications between the



partics regarding purchase of heaters, development of future models, and [P acqmisition
Omce the future developments of the V1.7 and V2.0 heaters became impossible due to the
mmplosion at Anderson Industries, and IP acquisition was no longer possible, Thermal
Intelligence was not obligated to comtinue purchasing the faulty V1.5 heaters.

The parties” July 19, 2019 communication, particularly that of Brian Tiedemann
on behalf of Thermal Intelligence, makes it ¢lear that Thermal ntelligence’s intent
regarding heater purchase is intrinsically tied 1o [P acquisition, ensuring a successfil
design of products, and ultimately finding a business model that is successful for both
parties. Bee CR 131-136 (Anderson Industries” onginal Exlobit 4). Subsequent
eommunication between the parties make it clear that purchase of heaters is contingent
upon a number of other aspects falling into place. See CR 138-147 { Anderson Industries”
original Exhibits 6-12).

Anderson Industries cannot continue to only point 1o kory Anderson’s one-sided
statemients that there was an agreement for Thermal Intelligence to purchase 3 heaters
for 569,500 while ignoring other evidence on the record in order to come to 18 incorrect
comclusion that there was no genuine issue of material fact regarding the parties” intent,

B. There is sufficient evidence in the record reganding Anderson Induostries’
ability to satisfy the terms of the contract.

Contrary to Anderson Industries’ assertion, there is suffictent evidence in the
record that Anderson Industries closure — or alternatively. furloughing of cssental team
menmhers from its “operational” facility — prevented Anderson Industries from being able
to satisfy its responsibilities to Thermal Intelligence,

When Thermal Intelligence raised its concerns regarding Anderson Industries’
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lack of support for the products, Anderson Industnies agreed that “cntical resources from
owr development team [are] required to support this product™ and that it had a suppost
strategy with these critical team members in place. CR 191,

However, when issues arose it was clear that Anderson Industries did not in fact
have sufficient suppont resources available. Thermal Intelligence customers raised
numerons questions and concemns, but did not receive timely support, CR 216
{Thermal’s original Exhibat T).

Specifically, Anderson Industries” “main purchazing guy™ Jason Chodur only
worked for Anderson Industries on a limated basis. becanse he lived out of state. had a
separate full-time job, and also farmed 20 he was “very busy™ with those outside
respomsibilities, especially in fall and spring. CR 213-215 (Thermal’s onginal Exhibit
H). As iz ¢lear from the record, Jason was not able to timely secure parts for one of
Thermal Intzlligence’s customers, CR 211 (Thermal™s original Exhibit H).

Additionally, Dan Ewert was no longer working at Anderson Industries, and he
was the only person with knowledge concerning the Proemion data regarding the units
(CR 217 (Thermal's eriginal Exhibit 1), Anderson Industries” employee assigned to
address these concerns, Dan Geiger. admittedly had “muinimal” knowledge of the
situation. [d. The issues continued up and until November 18, 2019 when Brian
Tiedemann cancelled any remaning heater orders and communicated his numerous
reasons — meluding but not limited to. Anderson Industries” inability 1o support the
product — for doing 5o to Kory Anderson, CR 133 (Anderson Industries” original exhibi
17}

Contrary to Anderson Industnies” assertion, Thermal Intelligence Aas argued that
13



Anderson Industnes anticipatorily repudiated any contract between the partics for failing
to fulfill its obligations. CR 175-177 (asserted in the cross-motion for simmary
Judgment). The record in this case contains significant evidentiary support of the same,

. There is sufficient evidence in the record regarding the defectiveness off
the heaters and Anderson Industries” failure to provide repairs and

warranty work.

Anderson Industries continues to mistakenly allege that there was no evidence in
the record that the heaters it sold to Thermal Intelligence were inoperable or defective.
Interestingly. Anderson Industries did not deny its failure 1o provide heater repairs or
product support as discussed above,  Anderson simply Tocuses on the mistaken claim
that becanse Thermal and its customers had not vet rejected the defective heaters, then
they had accepted the heaters as-1s and withowt recourse. This argument fails.

What Anderson Indusiries ignores i ils mistaken claim that Thermal Intelligence
failed to seasonably reject the heaters is that “[wlhat is a reasonable time for taking any
action depends on the nature, purpose and circumstances of such action.™ Schumaker v
Tvers, 90 5.1, 75, B3, 238 N.W . 2d 28R4, 28R (1976) (citations omitted). Included in the
analvsis of a reasonable length of time fo seasonably reject faulty good 1= providing the
opportunity for the seller 1o remedy the defect before rejection. Schumaker, 90 5,13, at
83-84 (finding when the buyer allowed the seller an opportunity to repair the machine
and withheld revocation of acceptance until 1t was clear that the seller could not or would
not perform the contract, the delay in notice did not prejudice the seller and was deemed
nol unreasonable ).

Ag discusged above, there is significant evidence in the record that the products

delivered by Anderson Industries were defective. and that Thermal Imtelligence was

14



secking support from Anderson Industnies to repair the same. Sce also CR 207-208
{Thermal Imelligence’s original Exhibit F; additional evidence of faulty product).

Anderson Industries cannot rely on the delays that it itself cansed by Failing to
timely provide the promised repair and support of its products when arguing that Thermal
Intelligence did not retumn or reject the products soon enough.

B LUSTON

WHEREFORE, Thermal Intelligence respectfully requests that this honorable
Court reverse the circuit cout’s judegment and remand with instructions to enter judgiment
m favor of Thermal Intelligence, or in the alternative. reassign this matler to a new judge

to continue proceedings.

sp' Tatum O Brien
Tatum O Brien (813 1D No. 3828)
T20 Main Avenue

Fargo, NID 58103

Phone: (7013 23 5-R0000

Fax: (701} 253-8023

tatun el ok eeffeattome s, com
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