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PRELIMINARY STATEMENT

For the convenience of the Cowt, Appellant-Defendant, M Drilling. Inc. will be
referred to as “MJ Drilling;™ Appellees | Butie-Meade Sanitary Water District will be
referred 1o as “Butte-Meade™, reference 1o the hearing transcript will be cited as “HT
followed by the appropriate pageis), and Documents Trom the Appendix are cited as
“APP " The portion of the judgment rendered agamst Nationwide Mutual
Insurance has been satisfied, sans the final calenlation of post-judgment interest.

RISDIC TATEMENT

This is an appeal from an Order and Judgment signed by the Court on June 17,
2025 with the Notice of Entry of Judgment filed on June 18, 2025, There were no
Findmgs and/or Conclusions of Law and the Order and Judgment were dispositive as to
all claims and were final orders pursuant to SDCL § 153-26A-3(2), Notice of Appeal was
filed in the Circuit Cowurt on Julv 15, 2025, The referenced mlingz are appealable and the

present appeal s timely.

Whether the trial court erred by granting plaint s motion for summarny judgment
on the issue of statutory damages. in light of the language of the written contract?

SDCL §5-18A-135

JAS Enters., Imco v BES Enrers, fne, 2003 5D 54
Lindblom v, Sun Aviation, 2015 5.13. 20, 862 N. W, 2d. 549
Walther v. KPEA Meadowlands Lid. Pshp. 1998 8D 78

e L et

STATEMENT OF THE CASE

Thig 18 an appeal of rulings from the Fourth Judicial Circuit, the Honorable
Michael Day. The case is a civil action brought by Appellees ansing out of a contract to

dig a water well which was awarded to MJ Drilling who. subsequently failed to sign the



construction contract or perform the work. Appellees, as project owners, contracted with
the next lowest bidder and sought collection of the increase in project cost from MJ
Drilling, despite comtractual language limiting the liability of M Contracting,

STATEMENT OF THE FACTS

Butte-Meade is an unmcorporated Sanitary District and is a governmental
subdivision of the State of South Dakota. See, Butte-Meade Statement of Undisputed
Material Facts dated Mav 16, 2025 aftached as APP 3 - 6. Butte-Meade owns and
operates a public water distribution sveatem in Butte County and part of Meade County,
South Dakota. Butte-Meade provides water service 1o over S0 service locations. Jd.

At some point it became evident that Butte-Meade need needed an additional
source of water for it citizéns, See, Butte-Meade Statement of Undisputed Matenial Facts
dated May 16, 2025 attached as APP 3 - 6, Butte-Meade hired FMG Engineering helped
evaluate Butte-Meade s svstem and then designed a new Madison formation water well
te supply Butte-Meade's water system. /d. In November 2023, FMG Engineering
assemble a Project Manual with Instructions to Bidders for Water System lmprovements
2024 New Madizon Well (“New Madison Well Project™) for Butte-Meade, See, APP 3 -
[

As it relates to potential bidders, Section 8.02 of the project manual specifically
provided:

“... I'the Successiul Bidder fails to execute and deliver the Contract

Documents and fumish the required contract security within 15 days after

the Notice of Award, Onwner may consider Hidder 1o be in defanlt, annul

the Notice of Award, and Bid security of that Bidder will be forferted.

Erch forfeiture shall be Owner s exclusive remedy if Bidder defaults...”
{emphasis added)



Section & of the Project Manual further defines the “Bid security™ as bemg ... A
Bid bond in the amount of 10% " in lieu of a cashier's check egqual to 3% of the bid.

Butte-Meade advertise for bids for the New Madizon Well Project in December,
2023 and January, 2024, On February 1, 2024, Butte-Meade opened three (3) bids for the
New Madison Well Project. MJ Drilling, Inc. (MJ Drilling). of Buffalo, Wyoming,
submitted the lowest bid in the amount of 5881,829.31. See, Butte-Meade Statement of

Tndisputed Material Facts dated May 16, 2023 attached as APP 3 — 6.

A Drilling s Bid included a bid bond from Nationwide Mutual [hgurance
Company with a penal suwm of 10% of the bid amount. However, alter being notified of
being the successful bidder. MJ Dirilling attempted to rescind the bid, which attempt was
denied,

Section 21.01 of the Project Manual requires the Successful Bidder to sign and
return the contract documents within 15 davs after the contract is awarded. Since Butte-
Meade awarded this contract to MJ Drilling on February 29, the deadline for signing the
contract was marked 15, 2024, See, Butte-Meade Statement of Undisputed Material Facts
dated May 16, 2025 attached as APP 3 - 6. MJ Dnlling never sign and refum the contract
documents for the New Madison Well Project. Jd.

Section 8.02 also provides, in part, “If the Successful Bidder fails to execute and
deliver the contract documents and furmish the required contract security within 13 days
after the Notice of Award, Owner may consider Bidder to be in default. annul the Notice
of Award, and the Bid security of that Bidder will be forfeited. MJ Drilling s Bid Bond
provides; Default of Bidder shall occur upon the falure of Bidder to deliver within the

time reguired by the bidding documents (or any extension thercol agreed to in writing by



Oramer) the exccuted agreement required by the bidding documents in any performance
and payment bonds required by the bidding documents. " e, Butte-Meade Statement of
Undisputed Material Facts dated May 16, 2025 attached as APP 3 - 6.

Om March 20, 2024, Butte-Meade s Board of Trusteas declared MJ Drilling in
default for failing to enter the contract documents and awarded the contract to the next
fowest bidder, Water Svstem Drilling. Inc. Butie-Meade served a written Notice of
Deefault upon MJ Drilling and Nationwide on April 12, 2024, S, Butte-Meade
Statement of Undisputed Material Facts dated May 16, 2025 attached as APP 3 -6

Om or about May 16, 2025, Butte-Meade hiled a Motion tor Summary Judgment.
The portion of the mation, at issue here is the Court granting of the relief requested by
Butte-hMeade based on 8DCL § 5-12A-15 which provides:

After receiving notice of the contract award, the successtul bidder or offeror shall
enter inta a contract with the purchasing agency within the time specified n the
mvitation for bids or request for proposals, IF any bidder or offeror fails to enter
into a contract within the time specified. the contract may be awarded to the next
Fowast responsive and responsible bidder or offeror for the same kind of work and
material, less all bids or proposals are rejected. The defaulting bidder or offeror
shall be responsible for the difference in the price.

In their opposition 1o summary judgment, MJ Drilling argued that the Project
Manual issued by Butte-Meade had specific language which capped the damages
available to Butte-Meade in situations where the successiul bidder failed 1o execute the
requisite contracts. Specifically, as set out above. the Project Manual states that the “Bad
security” (defined as a bid bond in the amount of 10%%s of the bid), ... shall be Chener’s
exclisive remedy of Brdder defandts. 7 (Emphasis added). See APP 13- 19

During the hearing on the motion, counsel for MJ asked the Court to expound or

explain why the above language was not applicable, pointing out that Butte-Meade never



even responded to this argument or acknowledged that their own contract had limited
their remedies against a successtul bidder who subsequently defaulter. HT 8-9; 13-16,
Counsel specifically noted that it would not be allowable to let Butte-Meade to rely on
the Project Manual to bid MJ Drilling 1o performance but then ignore the Project Manual
a8 it applies to the exclusive remedy. Jd.

Without explanation, the Court proceed 1o find M responsible for the bid security
and the statutory penalty of the difference between the MJ Drilling bid and the next
bowest badder. HT19. In a last attempt, the following took place:

€} {By Claybome) Will the Court be addressing, specifically, the issue on

fmu;i‘"iilure and exclusive remedy or can we submit findings and conclusions on

A: By Judge Dav) Well, in summary judgment, there’s really no findings and
conclusion.™ HT 20,

With that. judgment was passed.

A. Stindard of Review
Om appeal. the court's task 1 to determine whether a genuing issue of material fact

exists and whether the law was correctly apphed. Walther v KPEA Meadowlands Lid
Pshp., 1998 SD 78, | Petersen v. Dacy, 19% 5D 72, Appellate courts review grants or
denmials of summary judgment de nove, giving no deference 1o the tral court's
eonclusions of law Lapir v, Zeetogronp, LLC, 2025 8D 36, Uhre Realty Corp, v
fronnes, 2024 SD 10, Healy Hanch, Ing. v. Healy, 2022 8D 43, Mackaben, 2015 8.1
86, 871 N.W.2d 617, Having said this, even if reviewed under the clearly erroncous

standard, this matter should be reversed or remanded for the reasons that, after a review



of the evidence, it is clear that a mistake has been made. Lindblom v Sum Avwiarion, 2015

8.0 20, 862 N.W 2d. 549,

The standard of review for granting summary judgment by the lower court in

South Dakota is well established and governed by 8.1, Codified Laws § 15-6-56(c). The

following principles apply:

Absence of Genuine Issue of Material Fact: The moving party must demonstrate
the absence of any genuine issue of material fact and show entitlement to
judement as a matter of law. Bured v, £ Winds ., Ine., 2022 8D 6.

Viewmg Evidence Favorably to the Nonmoving Party: The evidence must be
viewed in the light most Favorable to the nonmeoving party, and reasonable doubts
should be rezolved against the moving party, Id.

Burden on the Nonmoving Party: The nonmoving party must present specilfic
facts showing that a genuine, material issue for wrial exists, Mere allegations or
denials in pleadings are msufficient. Walther v, KPEA Meadowlands Ltd, Pshp.,
1998 5D 78,

Extreme Remedy: Summary judgment is considered an extreme remedy and is
only appropriate when the truth is clear. It is not intended as a substitute For a trial
by jury where genuine issues of matenial Tact exist. Jeranid County v Huron Reg'l

Med, Cir., Inc., 2004 8D 89, Heth v. Lefrkamp, 2005 8D 98, Continental Grain

Co. v. Heritage Bank, 1996 8D al.

The construction of contracts in South Dakota 1s governed by principles that aim

to ascertain and give effect to the intention of the parties, relving on the plain meaning of



the contract language unless ambiguity exists. Courts in South Dakotn mterpret contracts
as a4 matter of law, often considening the entire contract and related documents to ensure
all provisions are given reasonable and effective meaning,

InJAS Enters., Ine. v, BES Enters, fnc., 2003 5D 34, the South Dakota Supremea
Court emphasized that the primary rule in contract construction is to ascertain and give
effect 1o the mutual intention of the parties. The court also noted that the mierpretation of
an unambiguons contract 18 a matter for the judge. not witnesses, and that parol evidence
15 inadmissible unless fraud in the mducement s claimed,

In 8.0 Life & Health Guar. 4s¢'n v 5.0 Bankers Ben. Plan Trust. 2023 8D 31,
the Court reiterated that where contract terms are plain and unambiguous, couns must
construe them as they stand, giving effect to their plain meaning,

Simalarly, in Carstensen Contr. v Aid-Dakota Rural Water Sys., 2002 812 136,
the court stated that the intention of the parties is determined by the contract language
they used, and that all documents comprising a contract must be read together. The court
highlighted that specific clauses reflect the parties’ intentions more accurately than
general ones when provisions conflict. The plain meaning of the contract language 15
followed unless ambiguity or a different intent 15 evident. Jd.

Finally, In South Dakota, courts may use dictionary definitions to determine the
plain and ordinary meaning of undefined terms. This principle s well-established in
South Dakota case law. For example. in iWilson v Afaynard, 2021 8D 37, this Court
stated that an undelned term in a restrictive covenant is not ambiguous 1f 11 has a plain
and ordinary meanmg that can be defined. Courts may rely on statutes and dictionary

definitions to ascertain this meaning, fof Similarly, in deckson v. Canvon Place



Homeowner's Ass'm, 20007 31 37, the court reiterated that failing to define terms does not
automatically result m ambiguity. and dictionary definitions can be consulted to

determine the plain and ordinary meaning of undefined words.

. The Circuit Court Erred by Finding Butte-Meade was entitled to both
Contraciual and Statutory Damages,

The is=sue brought before thiz court 15 a simple one, 1.2, should this decision be
reversed or remanded for the reasons that, after a review of the evidence, 1t 1s clear that a
mistake has been made. Lindblom v. Sun Aviation, 2015 8.D. 20, 862 N.W.2d. 549. The
answer 15 clear that it should,

The pariies here are not arguing thai the Project Manual drafied and issued
by Butte-Meade is ambiguous by any means, In Fact, Butte-Meade has used the
same document 1o show their entitlement to have judgment entered in their favor
For the amount of the bid bond posted. In order to make this argument. they rely
om the [irst portion of Section 8.02 of the Project Manual which states;

“... It the Buccesstul Bidder fals to execute and deliver the Contract

Documents and fumish the required contract security within 15 days afier

the Notice of Award. Ovwner may consider Bidder to be in default. annul

the Notice of Award, and Bid security of that Bidder will be forfeited. ..

They conveniently ignore, however, the remainder of the section, which states
“Such forfeimure shall be Chwrer s exelusive remedy if Bidder defaults. ..
(emphasis added).

Butte-Meade then doubles down by arguing that. despite their being

contractually limited 1o a certain recovery, that SDCLL §5-18A-13 allows them o

also require the defaulting bidder to pay the difference between their bid and that



of the next lowest bidder. Again, they do s0 without advancing any argument that
the Project Manual 15 unclear or ambiguous.

All partics agree that the Project Manual control and it was infroduced as
part of the court record. All also agree that the above language is contained within
the Project Manual and establishes the Onwner’s exclusive remedy if a Bidder
Defaults. There is additional consensus that MJ Drilling 15 the Defanlting bidder
based on their falure to sign the requisite contracts and accept the project. Given
this. the only remaining issue & what does “exclusive™ mean.

Based on the above authonty, this court may use the dictionary to define
terms of the contract. Merriam Webster defines “exclusive™ to mean “single™ or
“sole.” Using those terms would have Section 8.02 state that Butie-Meade’s sole
or single remedy against MJT Drilling, for their default would be the retention of
the bid bond amount, which excludes additional statuntory reliet. As such the
Judgment of the tnal count, awarding statutory relief was in error.

[STON

For the reasons stated, Appellants respectfully request this Court reverse or

remand this matter consistent with the arguments set forth herein
REQUEST FOR ORAL ARGUMENT
Appellants hereby request oral argument.

[Signanire Page o Follow)

o



Drated this 3rd day of October, 2025,

LOOS, SABERS & SMITH, LLP

/3 Conrtney R Clayborne

Courtney K. Claybome

2534 Jackson Blvd., Suite 201

Rapid City, 5D 37702

(605 T21-1517

Attornevs for the Appellant Defendant
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The undersigned hereby certifies that on the 3rd day of October, 2025 before, he
electronically filed the foregoing documents with the Clerk of the Supreme Courd
Odyssey File and Serve portal, and further certifies that the foregomg document was also
mailed via LS. Mail. postage prepaid thereon, to:

Drwight Gubbrud

Bennett Main Gubbrud & Willert, P.C.
618 State Street

Belle Fourche, 812 57717

Ma, Shirlev A. Jameson-Fergel
Clerk of the Supreme Court
State Capitol

M East Capitol

Pierre, 812 57501

fof Conrinev B Clavborme

COURTNEY R. CLAYBORNE

[Certifteate of Coniplicnee o Follow]
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Pursuant to SDCL § 13-26A-66(b)4), Courtney R Claybome, counsel for the
Appellants, does hereby submit the following:

The foregoing brief is 9 total pages in length. It is typed in proportionally spaced
typaface in Times New Roman 12 point. The word processor used to prepare this brief
mdicates that there are a total of 2,287 words, and | 1,646 characters (no spaces) in the
body of the Bricf,

‘o Conriney B Clavhorme

OOURTNEY R CLAYBORNE
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STATE OF SOUTH DAKOTA ) Iy CIRCUIT COURT

1%
COUNTY OF BUTTE b] FOURTH JUDICIAL CIRCUIT
BUTTE-MEADE SANITARY WATER
DISTRICT, a governmental subdivision
of thea State of South Dakota,
M CTV24-000184
Plaintife,
Vs,
SUMMARY JUDGMENT

NATIONWIDE MUTUAL INSURANCE |
COMPANY, an Ohlo corporation for
non=profit, and MJ DRILLING INC., a
Wyoming Corporation,

Defendants.

The Plaintiff*s Motion for Summary Jodgment came before the Court for hearing
on Tuesday, Jone 17, 2025 at the Buotte County Courthouse in Belle Fourche, South
Dakota with the Honorable Michael W, Day, Circnit Court Judge presiding. Plaintiff
BUTTE-MEADE SANITARY WATER DISTRICT appeared through its counsel,
Diwight A, Gubbrud. Defendants NATIONWIDE MUTUAL INSURANCE

COMPANY and MJ DRILLING INC. appeared through couvunsel Courtney
Clayborne.

The Court considerad the Plamtiffs Motion for Smmmary Jodgment, Affidavits
and Exhibits in support thereof, each party’s Briefs in support of, and opposition to the
Motion for Sunmary Judgment, the parties’ Statements of Undisputed Material Facts,
and the arguments of counsel, and now enters Fudgraent as fol lows:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that there arc
o gemuine issues of material fact, SDCL 15-6-36{d). MJ Drilling Inc. defaunlted by
failing to enter into a contract with Plaintiff Bulte-Meade Sanitary Water District for

the New Madison Well Project.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Butte-
Meade Sanitary Water District is entitled to payment of the penal sian of the Bid Bond.
Accordingly, Twlgment is granted in favor of PlaintidT Butte-hMeade Sanitary Water
District and against Nationwide Muolual Insurance Company and M Drilling, Inc.,

_ Flled on06M 72025 _Rulta County, Soith Dakota _nocivodonnnded - . - _ .

Filed 10320025 12:40 P CST Suprerme Court, State of South Dakota #31152

APP 001
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Butte-Meada v Mitlonwide, ot. al. Summary Judginont

Jointly and severally, for the penal sum of the Bid Bond i the amount of Eighty-Eight
Thousand One Hundred Eighty-Two Dollars and Ninety-Tlree Cents ($88,182.93) plus
prejudgment interest on that amonnt from May 12, 2024 (30 days after written notice
of default) until the entry of Jedgment.

ITISTURTHER ORDERED, ADJUDGED, AND DECRELD that pursuant
to SDCL 5-18A-15, Judgment is granted in favor of Plaintill Butte-Meade Sanitary
Whater District and against Defendant MJT Drilling, Ine, for the difference in price
between the bid of MJI Drilling, Inc. and the next lowest responsive and responsible
bidder, In fofal, Tndgment shall be entered sgainst MJ Drilling, Inc. for Three Hundred
Three Thousand Eight Hundred Eighty-Five Dollars and Sixty-Nine Cents
(3303,885.69). This Judgment amouat shall be reduced by payment of the penel sum of
the Bid Bond by either M Drilling, Ine. or Nationwide Mutual Insurance Company,

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Butte-
Meade Sanifary Water Distrct, as prevailing party, shall have Judgment against
Defendants Natiogwide Mutual Insurance Company and MJ Drilling, Inc., jointly and
severally, for costs and disbursements i the amount of .
(% L The Cletk shall enter the amount of costs and disbursements
awarded pursuant to SDCL 15-6-54(d).

B TIZ0ZE Di2Gi14 ARy
Albmak m,ﬁ : 4__2__.....—'.-.._..—_.
Jenuen, Alann Hﬂﬂ';m MICHAEL W, DAY,
‘:' Cirenit Couri Judge

Page 2 of 2

—. . . Fled opoaM 772025, Rutia County. South Dakota 00024000984, . _ .. . _ .




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)85,
COUNTY OF BUTTE )] FOURTH JUDICIAL CIRCUIT

BUTTE-MEADE SANITARY WATER
DISTRICT, a governmental subdivision CIV24-184
of the State of South Dakota,

Plain tiff,

V.
BUTTE-MEADE SANITARY

NATIONWIDE MUTUAL INSURANCE WATER DISTRICT'S
COMPANY, an Ohio corporation for STATEMENT OF UNDISPUTED
non-profit, and MJ DRILLING INC., a MATERIAL FACTS
Wryoming Corporation,

Defendants.

Plamuff BUTTE-MEADE SANITARY WATER DISTRICT (“Buite-
Meade™), by and through its attorney of record, Dwaght A, Gubbrud of Bemnett Man
Gubbrud & Willert, P.C., sets forth Butie-Meade’s Statement of Undisputed Material
Facts in support of Plamtiff*s Motion for Summary Judgment, to-wit:

1.  Butte-Meade iz an incorporated Sanitary District and 13 a govemmental
subdivision of the State of South Dakota. SDCL 34A-5-14,

2. DButte-Meade owns and operates a public water distribution system in
eastem Butte County and part of Meade County, South Dakota. Butte-Meade provides
water service to over nine hundred (900) service locations. Butte-Meade 13 a
govermmental subdivision of the State of South Dakota. Affidavir of Jason Pettyiohn, 9§
4.

3.  During the past few years ithas become evident that Butte-Meade needed
an additional source of water for its citizens, I, 9 5.

4. FMG Engineering helped evaluate Butte-Meade’s system and then
designed a new Madison formation water well to supply Butte-Meade's water system.
id 96,

5. In November 2023, FMG Engmeering assembled a Project Manual with

Filed: 6/16/2025 10:23 AM CST Butte County, South Dakota 09CIV24-000184 app 003



Butte=Meade v, Nationwide, et. al. Butle-Mende’s SUMF

Instructions to Midders for Water System Improvements 2024 New Madison Well
(“New Madison Well Project”) for Butte-Meade. Attached to this Affidavit marked
Exhibat 17 1s a copy of this Project Manual. fd., §7.

6.  Butte-Meade advertised for bads for the New Madison Well Project in
December, 2023 and January, 2024, 7d., § 5.

7.  On February 1, 2024, Butte-Meade opened three (3) bids for the New
Madison Well Project. A summary of the bids 15 shown on attached Exhibit 27, MJ
Drilling Inc. (*MJ Dnllng™), of Buffalo, Wyoming, submmutted the lowest bid 1n the
amount of Eight Hundred Eighty One Thousand Eight Hlundred Twenty-Nme Dollars
and Thirty-One Cents ($881.829.31). [d., 710,

B. M) Drlling’s Bid included a Mid Bond from Nationwide Mutoal
Insurance Company with a penal sum of ten percent (10%) of the amount bad by MJ
Drilling. Exhibat “3%, /4., § 13.

9. Marvin P. Scoppin, President of MI Dnllimg attended the bid operung in
Newell, South Dakota. [, § 11.

10.  On Fnday, February 2, 2024, MJ Dnlling and the other bidders were
notified of the results of the bid openmp. fd., g 14.

11. Section 16.02 of the Instructions to Bidders provided:

If within 24 hours after Mids are opened any Widder files a duly signed
written, notice with Owner and promptly thereafter demonstrates to the
reasonable satisfaction of Owner that there was a material and substantial
mistake in the preparation of its id, that Bidder may withdraw it 1ts Mid,
and the Bid secunty will be retumed.

Id, 7 13, Bates mumbered BMSWDO00293,

12. None of the hidders provided notice of any mustakes within twenty-four
(24) hours of the bid opening, fd., 4 16.

13. 8DCL 3-18A-5 requires a confract for public improvement to be awarded
to the lowest responsible and responsive bidder. fd, 4 17.

14. OnFebruary 29, 2024, Butte-Meade's Board of Trustees awarded the New
Madison Well Project to MJ Drilling. That same day, | notified MJ Drilling of the

Pape 2 of 4

Filed: 5/16/2025 10:23 AM CST Butte County, South Dakota  09CIV24-000184 app o4



Butte-Meade v, Natiomwide, et. al. Butte-Meade's SUMF

contract award. &, §20.

15.  The next day, MJ Dimlling emailed, *Thank you agam for the opportumty
to drill this water well.” Exhibit “57. 4, 21.

16.  Section 21.01 ofthe Project Manual required the Successful Bidder to sign
and return the contract documents wathin fifteen {15) days after the contract 1s awarded.
Exhibit “17, Bates numbered BMSWDO00296. Since Butte-Meade awarded this
contract to MJ Drilling on February 29%, the deadline for signing the contract was
March 15, 2024, [d, § 30.

17.  MI Drilling never signed and retumed the contract documents for the New
Madison Well Project.

18.  MT Drilling never demonstrated that there is a material and substantial
mustake m its bid for the New Madison Well Project fd., §27.

19.  SDCL 3-18A-15 provides:

After receiving notice of a contract award, the successiul bidder or offeror
shall enter info a contract with the purchasing agency within the time
specified in the invitation for bids or request for proposals. If any badder
or offeror fails to enter into a contract within the time specified, the
contract may be awarded to the next lowest responsive and responsible
bidder or ofteror for the same kind of work and material, unless all bids
or proposals are rejected. The defaulting bidder or offeror shall be
responsible for the ditference in price.

20.  Section 8.02 provides, in part, “If the Successful Bidder fails to execute
and deliver the Contract Documents and furnish the required contract secunity within
15 days after the Notice of Award, Owner may consider Bidder to be in default, annul
the Notice of Award, and the Bid security of that Bidder will be forfeited.” Exhabit “17,
Bates nmumbered BMSWD000252. Id., ¥ 31.

21.  MI Dnlling’s Bid Bond provides, “Default of Bidder shall occur upon the
failure of Bidder to deliver within the time required by the bidding documents {or any
extension thereof agreed to in writing by Ormer) the executed agreement required by
the bidding documents and any performance and payment bonds required by the
bidding documents™. Exhibit “3”, Bates numbered BMSWDO00060,

22.  Om March 20, 2024, Butte-Meade’s Board of Trustees declared MJ

Page 3 of 4
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Drilling in default for failing to enter the contract documents and awarded the contract
to the next lowest bidder, Water System Drilling, Ine. fd., 9§33,

23, The next lowest bid submitted by Water System Drilling Ine. was for a
total of Cne Million One Hundred Eighty-Five Thousand Seven Hundred Fifteen
Dollars ($1,185,715). Id., Exhibit “2”, Bates numbered BMSWI0001 0.

24, The Bid Bond issued by Nationwide Mutval Insurance Company
provides, in pertinent part, “Bidder and Surety, jointly and severally, bind themselves,
their heirs, executors, and admimstrators, successors, and assigns fo pay to Owner
[Butte Meade Sanitary Water District] upon defanlt of Bidder the penal sum set forth
on the face of this Bond.” Exhibit “3”, Bates numbered BMSWDOO0060. &, 9 32,

25 The Bid Bond provides, “Fayment under this Bond will be due and
payvable npon Defanlt of Bidder and within 30 calendar day s after receipt by Bidder and
surety of written notice of default from Cwner...” Id,

26,  Dutte-Meade served a wrntten Notice of Default upon MJ Drlling and
Nationwide on April 12, 2024, Complaint, 9 19, Exhibit “2” Answer, § 2.

27.  Nevertheless, MJ Drilling and Nationwide refused to pay the penal sum
of the Bid Bond to Butte-Meade. Complamt, § 20, Answer ad Counterciaim, ¥ 2.

Dated this 15 day of May, 2023.

BENNETT MAIN GUBBRUD & WILLERT,
P.C.
Attomeys for the Plaintiff

By fsf Dwight A, Gubbrud
DWIGHT A. GUBERUD
61 8 State Street
Belle Fourche, 8D 37717
(605)852-2011
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STATE OF SOUTH DAEOTA ] IN CIRCUIT COURT

COUNTY OF BUTTE

) FOURITH JUDICIAL CIRCUILT

BUTTE-MEADE SANITARY WATER
DISTRICT, a goverrmental
gubdivision of the Statae of

South Dakota,

Plaintiff,

VE.

NATIONWIDE MUTURL INSURANCE
COMEANY, an Chic corporation
for non=profit, and MJI
DRILLING, INC., a Wyaring

Corporation;

Cefendants.

Motions Hearing

DaCIVZd=-144

el T B il T Tl T gl e o™ gl Tt g T i i i i

APPERRANCES:

For Plaintiff:

For Defendants:

BEFORE: THE HONORARLE MICHAEL DAY
Circuit Court Judge

Belle Fourche, Scuth Dakota

June 17, 2025, at 8:45 a.m,

MR. DWIGHT GURBRUD
Atbtorney at Law

618 State Street

Belle Fourche, 5D 57717

MR. COURTHEY CLAYBORNE
Atborney at Law

2834 Jackson Blvd, Ste. 201
Rapid City, SD 57702
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time hearing of that, if it wasn't accepted.

But to work backwards from the argument of the
Plaintiffs, for some reaseon, and I'm not sure why, it is
never mentioned to thia Court that the actual contract
language, which applies to the -— any default in the
bidding, specifically says, basically, if the successful
bidder fails to execute the documenta, the owner may
conslider the bldder to be in defaunlt, annul the notlce of
award, and the bid security of that bicder will he
forfeited. Such forfeltura shall e the owner's exclusive
ramedy if the bidder defaults.

So that is the contractual language thab was pub oulk
in the bids. And that would, at least, raise an issue of
material fact as to the issue of the totality of the
damages being the difference between the bid submitted and
accepted in the next-lowest bidder,

NMow, to go back to the beginning, there is no dispute
that MJF was in default by not signing the documents. And
that 1a not the technical issue before the Court.

The issue before this Court is whether they should be
entitled to equitable relief, basad on the totality of the
circumstances.

In our brief, we submitted to the Court — we pointed

ont specifically the Arcon Construction Company case. I

think that actually checks all of the hoxes of what is




10
11
1é
13
14
15
16
17
18
19
20
il
a2
23
24

needed for equitable relief. Apnd it provides that the
Court will grant equitable relief to a4 bidder == if that
bicder submits a bid and, upon discovery of mistake, acts
promptly in informing the appropriate public authorities.

Rs indicated by Plaintiffs, once the bids were open
and on that day, and as set forth in the Affidavit of
Marvin Scoggin, he =sayve he informed the enginesr of the
miatake and his desire to withdraw. He had always treated
the engineer as the owner's representative.

And when the enpgineer told him that he couldn't, he
took that as his final word and procesded as best ha
could,

&0 that satisfies the firat requirement set forth;
which 13 that he acted promptly to inform them of the
mistake and hia intention to withdraw.

Then the Court needs to also censider the other
mandates from the Supreme Court concetning the equitable
nature of the relief. And that is, if making -- if the
error was plainly -- or was or should have been recognized
as an errcr by the cwner, and if all of thess things
exist, the Court can grant equitable relief.

In front of the Court today is eonly if there is a
genuine issue as to those facts. And we would present
that the Affidavit of Marvin Scoggin does create that

genuine issue by showing thare was prompt notice.
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immadiately. And that was known before the bidding.

It also would be known and has toc be construed in his
favor that a bid that is less than 75 percent of the
engineer's estimate and legs than 7] percent of everybody
else's, that is something that should have been known.
Those are issues raised by the pleadings, Your Honor.

We don't get == wa have trials to go through the math.
Those scrts of things.

Today is just if there are issues raised. HNot the
speclfics of the issues or the ulLimate facts to be
determined.

{n the other part, I am still confused of how the
owner wollld stand before this Court and say, "Even though®
== and it's never been addressed == "Even thoogh cur
contract specifically says such forfeiture shall be the
ownar's excluslve ramedy if the bildder defaults, that is
wa get your bond if you default.® But now say, "We don't
have to abide by the contract. And we can get those
exoess damages. But you, Mr. Scoggin, you have to abide
by the contract. Hook, line, sinker. HNo exclusions. But
we don't have to look at ocur own contract and live with
what it zays."

Sa e#ither this contract is vold or it's veldable by
their argument. And under either of those scenariocs, if

they don't have to live by the contract and say it's an
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error, or it's a contradiction of state law, then that
takes us down that path.

And for today'sa purposes, there is a huge issue being
raised. Because if they don't have to live up to the
contract, they certainly can't enforece it.

we have asked this Court for egquitable relief.

THE COURT: DMr. Clavborne, I have a question. In your
first argument this morning, you made the comment that
thias is the first time that you heard that yvour statement
of facts had not been filed. But in Mr. Guobrud's reply
brief of June 9th, he specifically addresses that issue.

Certainly, you would have read that and said, "wWell,
if I =— if I had my statement of facts and it didn't get
filed, I better figurs out why it didn't get filed."

MR. CLAYBORME: Wall, and I had — when we filed the
documanta, thay all ware filed, boom, boom, boom. And I
didn't see a rejection of that. 5o if that's an oversight
on my part, I apologize, Your Honor.

They wers done and submitted. Rs I sit hers -— and,
specifically, I don't recall specifically loocking for
every ons. But all of them were filed aa a packet.

And we did see that Macrvin®™s affidavit got kicked
back. But that got subsequently refiled and, certainly, I
would have —— had T noticed the other one was rejected, I

would have made that.
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MR. GUEBRUD: Thank you, Your Honor.

I filed a proposed Jjudgment with the Court. And if
the Ceurt has it, it should be under proposed documents.
And if you would like that in Word, bacauvse you would like
to make any amendments to it, we can smail that ta the
Court.

THE COURT: I'll have the Clerk put it in my queus for
signature,

MR. CLAYBORNE: Your Honor?

THE COURT: Yes?

ME. CLAYBORNE: Will the Court be addressing,
specifically, the issue on the forfeiture and sxclusive
remedy or can we submit findings and conclusions on that?
THE COURT: wWell, in surmary Jjudgment, thera's no, really,
indings and conclusions.

MR. GUBERUD: I agres, Your Hohor. No provision for such.
THE COURT: Right.

MR. CIAYBORME: And the Court will not be addressing that
specific language then?

THE ORIRT: Correct.

ME. CLAYBORME: Thank youl.

ME. GUBERIID: Thank vou, Your Honcr.
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STATE OF 30UTH DAKOTA ) IN CIRCUIT COURT
)88
COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCLUIT

BUTTE-MEADE SANITARY WATER
DISTRICT, a governmental subdivision of the
Btate of South Dakola D9CIV24-0001 84
Ploautaff,
Vv,
DEFENDANTS® REFLY T PLAINTIFT'S

NATIONWIDE MUTUAL INSURANCE MOTION FOR SUMMARY JUDGMENT
COMPANY, an Ohio corporation for non-
profit, and MJ DRILLING, INC., « Wyoming
Cormporation,
Defendants

COMES NOW DEFENDANTS, and for their response to Pluntiff™s Motion for
Summary Judgment and state:

FACTS

The facts of this case are relatively straightforward The Ovners, Butlke-Meade Samitary
Water District sought bids for the construction of a new well for customers in Butle and Meade
County. To that end, they hired FMG Engineering to assemble a Project Manual and solicit bids.
Defendant, MJ Drilling, Inc. obtaimed & project manual and sabmitted & bid o complete the work
for the sum of $821,929.31, This bid was submitted to FMG topether with a bond far 10% of the
bid amount. The bond was issued by Nationwide Mutual Insurance Company,

MJ's owner, Marvin Scoggin, attended the opening of the bids, which took place on
February 1, 2024, It was at this point that Bcoggin was made aware of the engineer s estimate for
the project, as well as the bids submitted by two additional bidders, The engineer’s estimate for
the project was $1,223,000, The remuining twoe bidders bid $1,185,715 and $1,309,100,

respectively.
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Upon seeing the bids, Scrogpin realized that he had made a mistake and verbally asked
Jason Pettyjohn, the architect of the Project Manual and Owner's representative, if MJ could
withdraw its bid, Petlyjohn rejected this request. After the formal award of the bid, Scogein made
w simmilar request 0 Milke Wolf, a member of the owner’s Board of Trustees,

Sooppin expluined to both Pettyjohn and Wolf that his error was due to the fact that he
wag unaware of the requinement to use the Bacon Davis wage scale which would increase the
labor cost om the project. Additionally, Scoggin through counsel contacted the attomey for the
Board of Trustees, also requesting that the bid be rescinded.

11 sddition to the request to rescind the bid, Scogein also mads known, through counsazsl
that the Project Manual specifically capped the damages availabls to the Owner in situations
whens the successful bidder fails to execute the necessary contract by language stating:

... If the Successtul Bidder fail to excecute and deliver the Contrac Documents

and furnish the required contract security within 15 days after the Notice of

Award, Ovwner may consider Bidder to be in default, anmul the Notice of Award,

and Bid security of that Didder will be Torfeited. Such forfeiture shall be

Chimer’s excluzive remedy if Bidder defandry...” (omphagis added)

Section ¥ ofthe Project Manual finther defines the “Bid security” as being *, .. A Bid
bond in the amount of 10% ..., in liew of 4 cashier’s check equal to 5% of the bid.

With this, Scoppins was hoping (o o least condense the issues o be resolved by an
agreament that, if enforceable, the owner’s recovery is limited, by contract, to the forfeitnre of
the bid security,

In their filings and making their request for judgment, the plaintifts have completeby

ignored the contractual cap on damages,
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LAW APPLICABLE TO SUMMARY JUDGMENT

The law applicable o summary judgment 18 very well-founded in South Dakota and
provides: ®... [Sjummary judgment s appropriale when there 15 no genuine ssue of material
faet, [and] ... there must be no genuine issue on the inferences o be dravn from these facts,™ 4-
G-E Corp. v State, 2006 8.D. 66,9 17, 719 N, W.2d 740, 785,

“[SJumimary judgment 18 not a substitute for trial] a belief that the non-moving pasty will
not prevail at trial is not an appropriate basis for pranting the motion on issucs not shown to be a
sham, frivolous or unsubstantiated ....”" Toben v Jeske, 2006 8.1, 57, 916, 718 W.Wad 32,

37 (citation omitled), *“We view all reasonable inferences dravn from the facts inthe light most
favorable to the non-moving party.” Luther v City of Wimner, 2004 8.1, 1, % 6, 674 N, W.2d 339,
343 (citstion omited).

ARGUMENTS AND AUTHORITY

The plaintift secks summary judgment on the theory that MJ & in default and that South
Dakota statute sets the damages for the same st the difference between the defaulting bidders bid
and next lowest responsive and responsible bidder accepted by the owner, Citing SDCL 5-18A-
15 While there is no arpument that MJ failed to sign the notice of contract award, gemuine issues
of material fact existed as to whether they are entitled to withdraw the bid,

The 1szue of bid withdrawal were the contractor has made errors m the bid, is oot new in
the state of South Dakota. In the case of Arcon Construction Company v State of South Dakota,
etal, 314 N.W.2d 303 (8D 1982}, the courl was faced with determining whether the contractor
was entitled to equitable relicf where they had made a material mistake of fact in the submission
of a bid, There, like here, the contractor prompthy informed the owner of the nustake and

requastad that they be allowed to withdraw the bid. In that action, and due to & mathematical
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error, the contractor submitted a bid which was approximately $170,000 below the intended bid,
Also as here, the owner in that case, the state of South Dakota, insisted that Arcon be held to
their original bid,

In pranting the contractor’s relief, the court noted that;

.. .Courts will grant equitable relief i a bidder on a public contract in the

submitied bid and, upon discovery of that mistake, acts prompily in infonming the

appropriate public authorities ofthe mistake and of its intention fo withdraw [the

bid] ..." citing State Highway Commission v. State Construction Company, 203

Or 414, 280 P.2d 370 (OR 1955 and 64 Am Jur.2d, Public Works and Contracts,

B4 (1972},

The ¢ourt comtinued, stating that in order o receive such equitable ralief cortain
conditions need to be established, to-wit: the mistakee naust be of such comsequence that
enforcement would be unconscionable; the mistake must relate © the substance of the
consideration, that 15, & material feature; the mistake must have occurred regardless of exercise of
ordinary care; and upon relicf, it nust be possible to place the other parly in status quo. Citing,
State Board af Coneral v Chitter Construstion Company, 139 50.2d 153 (Fla.App. 1962); Bee
SDCL § 21-12-1; BDCL § 53-11-2; and SDCL § 21-12-2.

In examining the factors set forth above, the court in A roon, noted that the amount of the
mistake, 51 70,000, was more than “technical™ in nature, even though the total contract was over
F4.5 million. The cowrt would further notes that & mistake of approximately 4% of the contract
“erelates directly to the substimce of the consideration ... " A won, supra

In the current case, the mistalce made by the bidder is directly related to the substance of
the consideration msomuch as the mistake resalied m a bid which is approximately 25% leas
than it would have been had a proper application of the specifications been made,

The Arcon courd also address the msue of “good [aith misiake™ noting, specifically, that

=, any mistake indicates some degree of neglipence ,.." however, ©.. .absent gross negligence,
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oo equitable reliel will not be denied. .. ™ The court specifically considered the fact that the owner
would not suffer actual damages by allowing withdrawal of the bid since they had only lost what
they soupht o gain by taldng advantage of the mistake.

In the current miatter, it would alsa be arpued that the owner has not suffer any loss based
upon the same rationale and & balancing of the equities. Here, equitable considerations would
mehude the fact that the next bw bidder was still less than the enginesr’s estimate for the project,

Additionally, the Arrow cowrt reviewed the provisions of the specifications which
included provisions allowing a bidder to withdraw or revise their proposal, provided that the
same was done inwriting, before the time set for opening the proposals. That contract, as here,
also set forth the remedies available © the owner for failure o execute a contract within the time
sel Torth by the specifications.

In finding that Arcon was entitled to rescind their bid, notwithstanding the fact that the
bids had been opened, the court noted *. .. Provision of a like nature have been considered in
similar cases and have generally been held as ineffective were equitable considerations dictate
otherwise...”

The Arcon Cowrt also cited with favor the holdmg of other jurisdictions which:

“, .. allow relicl from forfeiture in bid bond cases where the accepting parly knew or

should have lknown of the error before acceptance, as when the party has been

apecifically notified or the price disparity indicates probable erros.. " Ld.

In this matter, and as set forth in the undisputed material facts, it cannot be dispuled that
the Owmer: 1) knew of the error fefore awarding the bid as they had been specifically told by
MI's owner, Marvin Beoggin, of the error and his desire to withdraw the bid; and 2) would also

have been aware, or should have been aware, that a bid of less than 75% of the engineer's
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estimate was indicative of a probablk error. Again, both of these would have been Enown prior to
their sending out the bid acceptance letter,

The finel factor for this court's consideration would be the application of the language
contained within the project manwal which clearly and unequivocally states;

*,.. If the Buccessful Bidder fails to execute and deliverthe Contract Documents

and fumish the required contract security within 15 days after the Notice of

Award, Owner may consider Bidder to be in default, annul the Notice of Award,

and Bid security of that Bidder will be forfeited. Such forfeitiore shall be

hrrer's exclusive remedy if Bidder dgfaules. " (emphasis added).

While the plaintiff seeks to enforce other provisions of the agreement, they do not even
make mention of this provision which, at & minimum, caps the defaulting bidder’s Kability at the
atnount of the contract security, MJ has raised this as a counterclaim intheir pleadings. This fact
notwithstanding, there still is a genuing issue of material fact ag to MI's right o rescind the bid
and that issue would need to be resolved prior to proceeding to damages.

The epplication to the foregoing raises wsues of material fact which would preclude
summary judgment. In their pleadings, M has raised the equitable 1smues set forth herein. In
reviewing the facts most favorable to MJ, as must be done in summary judgment, this would
mean this court must error in favor of MJ on the fact that the owners knew or should have known
that a bid which waz less than 75% of the engineer"s estimate and the next Jowest bid, was the
result of an obvious error and the contractor should therefore be allowed to rescind the bid.
Rescinding the bid for therefore eliminate any claim of damages on behalf of plaintiff.

While defendants feel that they should be the ultimate ruling of the court, for purposes of

summary judgment, this is sufficient to preclude the granting of the same and that is request of

the defendants
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Respectiolly submitted this this 3rd day of June, 2025,

LOOS, SABERS, & SMITH, LLP

' Courtmep . Clayborne
COURTNEY R. CLAYBORNE
Attorneps for Defendomiy's)
2834 Jackson Blwd., Suite 201
Rapid City, 8D 57702

(605) T21-1517 (telephone)
courtne yigcls lawyers.net

CERTIFICATE OF SERVICE
The undersigned hereby centifies that he served true and correct copies of the foregoing

DEFENDANTS' REPLY TO PLAINTIFE'S MOTION FOR SUMMARY JUDGMENT
upon the persons herein next named, on the date shown below, by serving the same through
Odyssey File and Serve, 1o

Drwvight Gubbrod

618 State Strect

Belle Fourche, 27717
dwightmbellelaw.com

and that such address 12 the last address of the addresaess known o the subseriber,

Dated thiz 3 day of June, 2025,

A Cowrtrey £, Clayborne
COURTNEY R. CLAYBORNE
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a governmental subdivision of the State of South Dakota,
Plaintifff Appellee,

W5,

NATIONWIDE MUTUAL INSURANCE COMPANY,
an Ohio corporation for non-profit, and
hJ DRILLING, INC., 8 Wyoming corparation,
Detendants/Appellants.
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APPEAL FROM THE CIRCIIT COURT OF
THE FOURTH JUDICIAL CIRCUIT
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Circuit Court Judge
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PRELIMINARY STATEMENT

Throughout this bricf, the appeliants, Nationwide Mutual Insurance Company and
M Drilling Inc., will collectively be referred to as *Appellants” or individually by their
respective naimes, “Natlonwide™ ar "M Dritling”. Appellee, Butte-Meade Sanitary Water
Disirict, will be referred to as “Appeltlee” or “Buite-Meade™.

References to the Clerk of Cowrt's Indices shall be designated “C.L" followed by
the appropriate page number, The Summary Judgment Hearing Transcript will be cited as
SHT™ followed by the appropriate page number and line number. References to the
Appendix in this brief will be abbreviated “App.” followed by the appendix number,

References to Butte-Meade's Statement of Undisputed Material Facts will be
identified as “SUMF™ followed by the appropriate paragraph number,

JURISDICTIONAL STATEMENT

This is an appeal from Summary Judgment issued by the Honorebie Michael W,
Day of the Fourth Judicial Cirewit Court, Butte County, South Dakota on June 17, 2025,
C.L 201 App. 1. Notice of Entry of Summary Judgment was served on June [, 2(125,
C.L 303, Notice of Appeal was filed on July 15, 2025, C.1 311.
LEGAL ISSUE

1. Butte-Meade awarded the contract for its New Madizon Well Project

to the lowest responsible and responsive bidder, MJ Drilling. Thereafter M.J

Dirilling failed to enter into the contract with Butte-Meade., As a defaulting bidder, is
MJ Drilling responsible for the difference in the price befween its bid and the next
lowest bid under SDCL § 5-18A-157

The Cireuit Court roled that MJ Drilling is a defanlting bidder responsible for the
difference in price between its bid and the bid of the next lowest bidder.

|. SDCL § 5-18A-135,



2. BDCL § 5-18A-16,
3. 8DCL § 53-9-1.
4. Sturzenbecher v. Stowx Couniry Ranch LLC, 2025 5.0, 24,
5. Barteon v, Codington County, 2 N.W .2d 337, 68 8.0, 309 (1942),
STATEMENT OF THE CASE
In December 2024, Butte-Meade Sanitary Water District commenced this action
against Nationwide and MJ Drilling to recover damages because MJ Drilling defanlted on
its bid to drill & Madison aquifer water well. C.L 2. In its Complaint, Butie-Meade alleged
that MJ Drilling is a defaulting bidder and is responsible for the difference in price
between its bid and the next lowest bid as provided by SDCL § 5-18A-15. fd. Butte-
Mende also alleged that Nationwide breached its obligation as surety under the Bid Bond
posted with MJ Drilling’s bid, J4. Nationwide and MJ Drilling denied the claims and
alleped a counterclaim for barratry, C.1. 14.
On June 17, 2025, the Honorahle Michael W. Day considered Butte-Meade's
Motion for Summery Judgment. C.1 301; App. 1. Judge Day ruled from the bench and
granted Summary Judgment, HT 17-19, Summary Judgment was signed and filed on June

17,2025, C.I, 301; App. 1.

STATEMENT OF FACTS

Sanitary Water District
Butte-Meade is an incorporated Sanitary District and a governmental subdivision
of the State of South Dakota, SUMF at ¥ 1; App. 2.
Butte-Meade owns and operaies a public waler disfribution system in eastern

Butte County and part of Meade County, South Dakota, SUMF at §| 2; App. 2. Butte-



Meade provides water service to over 900 service locations. fd,
The New Madison Well Project Bidding

Butte-Meade needed an additiona! source of warer for its system, fo at 53, FMO
Engineering designed a new Madison formation water well to supply Butte-Meade's
waler system. Jd. at § 4.

In Movember 2023, FMG Engineering assembled a Project Manual with
Instructions to Bidders for Butte-Meade's Water System Improvements 2024 MNew
Madison Well (“New Madison Well Project™). Jd at SUMF at 1 5; App. 2.

Because Butte-Meade is a governmental subdivision of the State, public agency
procurement laws apply to all contracts, SDCL § 5-18A-2,

SDCL 5-18A-5(7) requires contracts for public improvements to be awarded "o
the lowest responsive and respongible bidder whose bid meets the requirements and
criteria set forth within the invitation for bids.” “The requirement that contracts shall be
let to the lowest responsible bidder is intended for the protection of the public rather than
that of the bidders.™ Winter Brothers Underground Inc. v. City of Beregford, 2002 8.1,
117,19 15, 652 N.W.2d 99, 103 {quoting Fri-Srave Milling Company v. Bd, of County
Comm 'rs., 75 8.D, 466, 463, 68 N.W.2d 104, 105 (1955)).

COn February 1, 2024, Butte-Meade opened three (3) bids for the New Madison
Well Project. SUMF at 9 7; App. 2.

MU Drilling of Buffalo, Wyoming, submitted the lowest bid in the amount of
Eight Hundred Eighty-one Thonsand Eight Hundred Twenty-nine Dollars and Thirty-one
Cents (FEB1,829.31). SUMF at § 7; App. 2.

MJ Drilling’s bid included a Bid Bond from Nationwide with a penal sum of ten



percent {10%4) of the amount bid. /4. at Y|8. This Bid Bond is required by state law “as s

guaranty that the bidder will enter into a contract . . . in case the bidder be awarded the
contract”, SDCL § 5-18B-2.

Award of Contraci
On February 29, 2024, Buotte-Meade's Board of Trustess awarded the New

Madison Well Project to MI Drilling. SUMF ai 4] 14; App. 2. That same day, MJ Drilling

received nofice of the contract award. fd.

The next day, MJ Drilling acknowledged the contract award by emailing, *Thank
you again for the opportunity to drill this water well.™ SUMF at § 15; App. 2. Affidavit of
Tazon Pettyjohn at 1 21; App. 3

Section 21.01 of the Instructions to Bidders in the Project Manual required the
Successful Bidder to sipn the contract documents within fifteen (15) days after the
contract is awarded. /d at 9 16. The deadline for MJ Drilling o sign the contract was

March 15, 2024, Id ot § 16,

Default by M Dreilling

bl Drilling never signed and returned the contract documents for the New
Madison Well Project. SUMF at ] L7; App. 2,

O March 20, 2024, Butie-Meade's Board of Trustees declared M Dirilling in
default for failing fo sign the contract documents, SUMF at § 22; App, 2, The Board then
awarded the contract to the next lowest bidder, Water System Drilling Ine., for a total bid
price of One Million One Hundred Eighty-five Thousand Seven Hundred Fifteen Dollars
($1,185,715). SUMF at { 23; App. 2.

Bid Bond Claim



Section 8.02 of the Instructions to Bidders provides, in part, “*[i]f the Successful
Bidder fuils to exccute and deliver the Contract Documents and furnish the required
contract securify within 15 days after the Notice of Award, Owner may consider Bidder
to be in default, annul the Notice of Award, and the Bid security of that Bidder will be
forfeited.” SUMPE at § 20; App. 2.

The Bid Bond issued by Nationwide Mutual provides, in pertinent part, “Bidder
and Surety, jointly and severally, bind themselves, their heirs, executors, and
administrators, successors, and assigns fo pay to Chwner [Butte-Meade Sanitary Water
District] upon default of Bidder the penal sum set forth on the face of this Bond.” SUMF
aty 245 App. 2.

The Bid Bond also provides, “Payment under this Bond will be due and payable
upon Default of Bidder and within 30 calendar days atter receipt by Bidder and surety of
written notice of default from Owmer | |, * SUMF at "] 25: App. 2.

On April 12, 2024, Butie-Meade scrved a writien Notice of Default upon Ml
Drilling and Mationwide. SUME at § 26; App, 2; Complaint Ex. 2.

MI Drilling and Nationwide refused to pay the penal sum of the Bid Bond o
Butte-Meade. SUMF at % 27; App. 2; C.1 14,

Butte-Meade filed this action to recover the penal sum of the Bid Bond. C.1. 2.
Claim for Damagres under State Statufe

Butie-Meade also brought a elaim against MJ Drilhing for damages under SDCL §

5-18A=15. /d. This statuie provides:

Adfter receiving nolice of a contract award, the successful bidder or offeror shall
enter into a contract with the parchasing agency within the time specified in the
initiation for bids or request for proposals. If any bidder or offeror fails 1o enter
into a contract within the time specified, the confract may be awarded to the next



lowesi responsive and responsible bidder or offeror for the same kind of work and
material, unless all bids or proposals are rejected. The defaiing bidder or offeror
shall be responsible for the difference in price.
Id. (emphasis added).
Butte-Meade’s claim for damapes under both the Bid Bond and state law are
authovized by SDCL § 5-18A-16."
If any successful bidder or offeror fails to Fulfill the conditions of an

awarded contract, the purchasing agency may proceed to recover from the
defaulting party whatever damages may have been sustained as a result of

the default, The purchasing agency shall have all remedies pravided in the
contract and provided by faw.
SDCL § 5-18A-16 (emphasis added).
Mationwide and MJ Drilling denied both claims and brought a counterclaim
against Butte-Meade for barratry, C.1. 14,
Mation for Summary Judgment
On May 16, 2025, Butte-Meade filed a Motion for Summary Judgment on the
following issucs: |
(13 whether MJ Drilling defaulted by failing to sign confract documents for
the New Madison Well Project;
{2}  whether Butte-Meade is enfitled to Judgment against Nationwide and MJ
Drilling, jeinily and severally, for payment of the penal sum of the Bid Bond; and
(3] whether Butte-Meade is entitled to Judgment against MT Drilling for the

difference in price bebween its bid and the next lowest bid.

CI 51,

I Butie-Meade asked for the Bid Bond to be awarded az g contribution towards the
damages authorized by SDCL § 5-18A-15,



Butte-Meade did not seek double recovery for payment of boih the Bid Bond amd
the difference in price between MJ Drilling's bid and the next lowest bid. fd. In its
Motion for Summary Judgment, Butte-Meade asked that any amount recovered under the
Bid Bond be condributed o reduce the judgment awarded under SDCL § 5-18A-15, [

Butte Meade's Motion for Summary Judgment was supported by a Brief, an
Affidavit, and a Stalement of Undisputed Maicrial Facts. C.L 51, 53, 64 & 68; App. 2, 3,
5, &6

dJ Drilling did nod file a Statcment of Material Facis or respond to Butte-
Meadc's Statement of Undisputed Material Facts as required by SDCL § 15-6-56{c)(2).
App. 6. Consequently, the Cirewil Court ruled that Butte-Meade’s Statement of
Undisputed Material Facts is undisputed and is admitted as a matter of law, HT p. 1B, 8-
10, SDCL § 15-6-56{c)}3).

The Cireuit Court granted Butte-Meade’s Motion for Summary Judgment and
ruled that (1) MJ Drilling defaulted by failing to enter into a confract for the New
Madizon Well Project, (2) Butte-Meade was entitled to judgment against Nationwide and
M Drilling, jointy and severally, for the peaal sum of the Bid Bond, and (1) Butte-
Meade was entitled to judgment against MJ Drilling for the difference between its bid
and the next lowest bid.? C.1. 301; App. 1.

MNationwide and MJ Drilling appealed the Cireuit Court®s award of damages under

SDCL § 5-184A-15. C.1. 311,

4 The Summary Judgment provides that payment of the Bid Bond will reduce the total
Judgment against MI Drilling,



STANDARD OF REVIEW

The Court’s standard of review for summary judgment is well setiled:

We must determine whether the moving party demonstrated the absence of
any genuine issue of material fact and showed entitlement to judgment on
the merits as a matter of lew, The evidence must be viewed most favorably
to the nonmoving party and reasonable doubis should be resolved against
the moving party. The nonmoving party, however, must present specific
facts showing that & genuine, material issue For trial exists, Qur task on
appeal is to determine only whether a genuine issue of material fact exists
and whether the law was correctly applied. If there exists any basis which
supporis the ruling of the trial court, affirmance of a summary judgment 15

proper,
Felocity Invs,, LLC v. Dybvig nstalleofions, fnc, 2013 500, 41,9 10, 833 N.W.2d 41
(imternal citations omitted),
ARGUMENT

An Issue initially asserted by an appellant is deemed abandoned when the
appellant fails to brief the issue. Giesen v. Giesen, 2018 5.1, 36, 9 23 (citations
omiited).

The Cireuit Court's Summary Judgmeit ruled on the following three issues:

(1) MJ Dreilling, Ine. defaulted by failing to enter info the contract for the New
Madison Well Project;

(2)  Nationwide and MJ Drilling were jointly and severally liable for the penal
sum of the Bid Bond; and,

(3} pursuant to SDCL § 5-18A-15, MJ Drilling was responsible for the
difference in price between its bid and the next lowest bid, C.I1 301 App. 1.

MNationwide and MJ Drilling contesied each of these issues in Cirenit Court, C.I,
294, However, the Appellants® Brief does not contest the Circuit Court's ruling that M
Drilling is a defaulting bidder or the judgment for the penal sum of the Bid Bond.

Appellants’ Briefp. 1.



Because the Appellants did not ask for this Cowrt to review the Circuit Court’s
determination that MJ Drilling is a defaulting bidder or the Cirvenit Cowrt’s judgment for
the penal sum of the Bid Bond, Butte-Meade will not address those issues within this
Appellee’s Brief

This Court has long held that *[a]n assignment of error not briefed and argued is
deemed abandoned,” Giesen, sipra (quoting Sabfart v, Sapard, 1998 5.D, 35, % 1, 576
M. W.2d BBA, BEE n.3). “In exercising our appellate function, it is elemental that [the
Supreme Court] should limit [its] review to the arguments that are raised and briefed,
State v Mulligan, 2007 8.1, 67, 525, 736 N.W.2d ROS.

1. Whether Butte-Meade is enfitled to Judgment against MU Drilling for the
difference in price between MJ Drilling's bid and the next lowest bid?

Butte-Meade’s claim for the difference in price between the amount of MIT
Drilling*s bid and the bid of the next lowest bidder is rooted in state law,
SDCL § 5-18A-15 provides, in part:

... If any bidder or offeror fails to enter into a conftract within the Hime
specified, the contract may be awarded to the next lowest responsive and
responsible bidder or offeror for the seme kind of work and material,
unless all bids or proposals are rejected. The definiting bidder or afferor
shall be responsibie for the difference in price. (Emphasis added).

This remedy is required when a successful bidder “fails to enter into a contract | |

. Jd. The statute provides, “[t)he defaulting bidder [MI Drilling] shall be responsible for

the difference in price” between its bid amd the next lowest bidder. fd. (Emphasis added).

? For discussion of these issues Butte-Meade invites the Cowrt to review its Brief in
Support of Motion For Sumimary Judgment and its Reply Brief which are attached as

App. 5 & 6 C.1, 53 & 294,



“As a rule of statutory construction, we have determined that "{wlhen “shall” is
the operative verb in a statute, it is given 'obligatory or mandatory’ meaning.” Discover
Bonk v, Stemley, 757 N W .2d 756, 762, 2008 8.D. 111, 9 21 {quoting fn re S H., 1999 5D
36,931, SO0 N.W. 2d 473, 479}, SDCL § 2-14-2.1¢2) states: * . . . The term “shall™
manifests a mandatory directive and does not confer any discrefion in earrying out the
action so directed.”

To be candid, the remedy provided by state statute is more generous then the
remedy provided within the Instructions to Bidders for the New Madison Well Project.
C.1. 68

Section 8,02 of the Instructions to Bidders provided for the penal sum of the Bid
Bond to be forfeited upon default of the Successful Bidder. Affidavit of Jason Petiyjohn
Ex. 1; App. 3; C.L 68, This Section also stated, “[sjuch Torfeiture shall be Owner’s
exclusive remedy if Bidder defaults.” Id.

The Appellants’ Brief represents that Butte-Meade “never even responded™ to
their argument that recovery is limited to the Bid Bond, Appellanis® Brief p, 4. The
Appellants also argue that Butte-Meade “conveniently ignore(s)” this section of the
Instructions to Bidders. £ at 8.

These arguments misvepresent the Cireuit Court vecord. Seg, for example p. 8-11
of Butte-Meade’s Brief in Support of Motion for Summary Judgment. App. 5, Butte-
Meade squarcly addressed the Instructions to Bidders in its Brief in Support of Motion
for Summary Judgment, Jd. The Instructions to Bidders were never overlooked or
ignored. However, this part of the Instructions o Bidders musi be disregarded because it

iz contrary to law and public policy.

10



South Dakota law requires all contracts to comply with State law.

“A confract provision conliary fo an express provision of law or to the policy of
express law . . . is unlawdul.” SDCL § 53-9-1. App. 7.

Very recenily this Court wrote:

Among the requirements for all valid contracts is conformity with the

public palicy of our State, as expressed in our published decisions, statutes

enacted by the Legislature, and our constitution, See Two Eagle v. Avel

eCare, LLC, 2025 8.1, 3,924, 17 NW.3d 242, 249 (quoting Oesterreich

i Camron-Binood Hosp, 511 NOW.2d 824, 827 (5.0, 1994)) (“The

primary sources for declarations of public policy in South Dakota are the

constitution, statutes, and judicial decisions.”); see alye SDCL 53-9-]

(stating in @ contract whose provisions are “contrary o an express

provision of faw . . _ is unlawful'™), This restriction applies immutably to
all contraets, including those which ane unambiguous.

Sturzenbecher v. Sione Country Ranch, LLC, 2025 5.1, 24, § 28.

Whether an act or provision violates public policy is a question of law, Mesewr v
Homestake Mining Co., 505 N.W.2d T&1, 783 (3D 19493). “Public policy is found in the
letter o purpose of a constitutional or statutory provision or scheme ., " Jd

Fublic policy allows Butte-Meade to recover both the Bid Bond and statutory

damages.
SDCL § 5-1BA-16 provides:
If any successful bidder or offeror fails to fulfill the conditions of an
awarded contract, the purchasing agency may proceed to recover from the
defaulting party whatever damages may have been sustained as a result of

the default, The purchasing agency shall have all remedies provided in the
contract and provided by law. (Emphasis added).

Restricting Butie-Meade's remedy to only the Bid Bond would be contrary 1o this statute.

It is noteworthy that the Legislature adopted this statute when South Dakota law

already required all public coniract bidders to post a bid bond as "a guarantee that the

11



bidder will enter into a contract . . . in case the bidder be awarded the contract™. SDCL §

5-18B-2.

Furthermore, this statute was adopted within the same sct that adopted SDCL § 5-

18A-15 which provides an absolute remedy when a successful bidder fails to enter into a

contract. 8L, 2000, ¢h, 31,

SDCL § 5-18A-15 provides, in pertinent part:

... If any bidder or offeror fails to enter inlo a contract within the time
specificd the contract may be awarded to the nexd lowest responsive and
responsible bidder or offerar for the same kind of work and matenial,
unless all bids or proposals are rejected. The defandting bidder or afferor
shall be responsible for the difference in price.

SDCL § 5-18A-15, (emphasis added).”

This is erystal ¢lear public policy. Regardless of the limitations shown in the
Instructions 1o Bidders, the Legislature intentionally provided that purchasing agencies,
like Butte-Meade, are entitled to “all remedies provided in the contract and provided by
law." SDCL § 5-18A-16 (emphasis added). This Court must follow state law.

The Bid Bond itself recognizes the supremacy of state law. Page 2 of the Bid
Bond provides:

This Bond is intended to conform o all applicable statutory requirements,

Any applicable requirement of any applicable statute that has been omitted

from this Bond shall be deemed to be included herein gs if set forth at length.

I any provision af this Bond conflicts with any aplicable staluie, Then the

provision af said stature shall govern and the remainder of this Bond that 15

not in conflict therewith shall continue in full force and effect. (Emphasis

added).

Seg Complaimnt Ex. 1; C.IL 2.

4 The Appellants have nof cited any authority to support their srgument that SDCL § 5-
| BA-15 ghould be disreparded. Failure to cite authority violates SDXCL § 15-6-60(6) and
waives the issue upon appeal. Kosiel v, Schwariz, 2008 5.0, B5, 1] 34, 756 N.W.2d 363,

12



“Public policy is that principle of law which holds that no person can lawfully do
that which has a tendency to be injurious to the public or against the public good.™
Baviron v. Codinglon County, 2 N.W . 2d 337 (8D 1942). To protect a defaulting bidder at
the expense of taxpayers is injurious o the public and against the public good. *

“When conduct opposed to the public interest is made the subject of a bargain the
courts ordingrily refuse to accord a parly thereto a remedy predicted thereon.™ Jfd. (citing
Restatement of the Law of Confracts § 598; Williston on Conlracts, Rev. Ed., § 1630),

The South Dakota Legislature mandated the remedy provided by SIXCL 5-18A-15
when a snccessful bidder “fails to enter into a contract . . ", This statute provides, “The
defaulting bidder [MJ Drilling] shall be responsible for the difference in price™ between its
bid and the next lowest bidder. /4. (Emphasis added).

Finally, MJ Drilling cannot take advantage of the limited remedy provided in the
Instructions to Bidders when it refuscd 1o do the one thing that was required to invoke that
limitation — voluntarily forfeit the Bid Bond., After all, Butte-Meade was forced to
conumence this litigation, MJ Drilling should not be rewarded for its own defiance,

The Circuit Court mled correctly by holding MJ Drilling responsible for the
difference between ite bid and the next lowest bid, SDCL § 5-18A-15,

CONCLUSION

SDCL § 5-18A-15 specifies that a defaulting bidder shafl be responsible for the

difference between the price of its bid and the next lowest bidder. And, SDCL § 5-18A-

16 allows Butte-Meade, to recover the penal sum of the Bid Bond as provided in the

® Butte-Mende is a governmental subdivision of the State which is authorized to levy
taxes, SDCL § 34A-5-14 and § 34A-5-30.

13



contract documents and the damages provided by SDCL § 5-18A-15. The Circuit Court
should be affirmed.
Dated this 29 day of October, 2025,
HEI"-]H]:.TT MAIN G EBR.LJD o WILLERT P. C

_GIE State e Sireet—

BH‘EE?T ourche, SI 57717
L Telephone: (605) 892-2011

Email: dwightimibellelaw.com

CERTIFICATE OF COMPLIANCE

COME NOW, the Appellee, Butie-Meade Sanitary Water District, by and through
their attomey of record, Dwight A, Gubbrud, of Bemmett Main Gubbrud & Willert, P.C.,
618 State Street, Belle Fourche, South Dakota 57717, and pursvant to SDCL § 15-26A-
66{4), hereby certifies that he has complied with the type volume limitation of SDCL §
15-20A-0604) in that Appellee’s Brief is double-spaced and proporficnally spaced in
Times New Roman, 12-point, with a total word count of 3,501 and a tetal character count
of 20,774, The Appellee's Brief and all copies are in compliance with this rule,

Dated this 20" day of October, 2025,

BENNETT MAIN GUBBRUD & WIL
Attorneys for BuuﬂpMjaﬂ: Sanitary W

A

618 State Street
> ,_Hu:ﬂé' Fourche, SD 57717
" Telephone: (605 £92-2011
Email: duighitfmbellelawv.com
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CERTIFICATE OF STRVICTE ANI FILING
I, Dwight A, Gubbrud, attomey for Butte-Meade Sanitary Water District, do

hereby certify that on the 29" day of October, 2025, | caused a full, true, and complete

copy of APPELLEE'S BRIEF to be served electronicalfy through the eFileSD electronic

filing system upon:

Courtney R, Clayborne
Claybome, Loos & Sabers, LLP
P.O. Box 9129
Rapid City, SD 57709
Telephone: (605) 721-1517
Email: conrfreyiaelsawyers, net

[ further certify that on the same day 1 coused the APPELLEE’S BRIEF (o be filed
efectronically through the eFileSD electronic filing system and the oviginal
APPELLEE’S BRIEF to be filed by U.S. Matl with:

Shirley Jameson-Fergel

Clerk of the Supreme Court
State of South Dakota

5010 East Capitol Avenue
Pierre, SD 57501-5070
by depositing said copy in an envelope securely sealed with first class postage thereon

fully prepaid in the ULS. Mail in Belle Fourche, South Dakota, and addressed as shown

above,

Dated this 20" day of October, 2025,

BENNETT MAIN GUBBRUD & LERT, P.C.
_Attorneys-for BuEte-Meadﬂ ,San "ﬁ.-’
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

155,
COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCUIT

BUTTE-MEADE SANITARY WATLER
DISTRICT, a governmental subdivision

of the State of South Dalkota,
W CTV24-000184

Plaintift,

VS,
SUMMARY JUDGMENT
NATIONWIDE MUTUAL INSURANCE
COMPANY, an Ohlo corporation for
non-profit, and MJ DRILLING INC., a
Wyoming Corporation,

Defendants.

The Plamtiff™s Motion for Summary Judgment came before the Court for hearing
on Tuesday, June 17, 2025 at the Butie County Courthouse in Belle Fourche, South
Dakota with the Honorable Michael W, Day, Circuit Court Judge presiding, Plaintiff
BUTTE-MEADE SANITARY WATER DISTRICT appeared through its counsel,
Dwight A, Gubbrud, Defendants NATIONWIDE MUTUAL INSURANCE
COMPANY and MJ DRILLING INC. appeared through counsel Courtney
Claybome.

The Courl considered the PlamtiiT™s Motion for Sununary Judgment, Affidavits
and Exhibits in suppart thereof, each party’s Briels in support of, and opposition to the
Motion for Summary Judgment, the parties’ Statements of Undisputed Material Facts,
and the arguments of counsel, and now enters Judgment as follows:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED thal there are
ne genuine issues of material fact, SDCL 15-6-56{d). MJ Drilling Inc. defaulted by
failing to enter mto a contract with Plambiff Butte-Meade Sanitary Water District for
the New Madison Well Project.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Hutte-
Meade Sanitary Water District is entitled to payment of the penal sum of the Bid Bond.
Accordingly, Judgment is granted in favor of Plaintiff Butte-Meade Sanitery Water
District and against Nationwwide Mutual Insurance Company and MJ Drilling, Ine.,

APP. 1

Filed: 6/1672035 5.44 A1 c S BERYBLGE) Baitk 224908840 24 000184



Butte-Meade v, Nationwide, et. al. Summary Judgment

jointly and severally, for the penal sum of the Bid Bend in the amount of Eighty-Eight
Thousand One Hundred Eighty-Two Dollars and Ninefy-Three Cents ($88,182.93) plus
prejudgment interest on that amount from May 12, 2024 (30 days afler wrilten nofice
of default) until the entry of Judgment.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant
to SDCL 5-18A-15, Judgment 13 granted in favor of Plaintiff Butte-Meade Samitary
Water District and against Defendant MJ Drilling, Inc. for the difference n price
between the bid of MJ Drilling, Inc. and the next owest responsive and responsible
bidder. In total, Judgment shall be entered against MJ Drilling, Inc. for Three Hundred
Three Thousand Eight Hundred FEighty-Five Dollars and Sixty-Nine Cents
($303,885.69), This Tudpment amount shall be reduced by payment of the penal som of
the Bid Bond by either M Drilling, Ine. or Nationwide Mutual Insurance Company .

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Buile-
Meade Sanitary Water District, as prevailing party, shall have Judgment against
Defendants Nationwide Mutual Insurance Company and MJ Drilling, Inc., jointly and
severally, for costs and disbursements in the amownt of
(h ). The Clerk shall enter the amount of costs and disbursements
awarded pursnant to SDCL 1 5-6-34(d).

61772025 0:26:14 AM

Attest 'ém

Jansan, Alains HONORABLE MICHAEL W. DAY,
it Circuit Court Judge

i-’t ¥ :ul-":
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

| ELS
COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCUIT

BUTTE-MEADE SANITARY WATER
DISTRICT, a governmental subdivision WCIVZ4-184
of the State of South Dakota,

Plaintiff,

L
BUTTE-MEADE SANITARY

NATIONWIDE MUTUAL INSURANCE WATER DISTRICT'S
COMPANY, an Ohio corporation for STATEMENT OF UNDISPUTED
non-profit, and MJ DRILLING INC., a MATERIAL FACTS
Wyoming Corporation,

Defendants.

Flamtll BUTTE-MEADE SANITARY WATER DISTRICT (“Bufie-
Meade™), by and through its attorney of record, Dwight A, Gubbrud of Bennett Mam
Gubbrud & Willert, P.C_, sets forth Butte-Meade’s Statement of Undisputed Matenal
Facts m support of Plamtitt s Motion for Summary Judgment, to-wait:

1. Butte-Meade 1s an incorporated Sanitary Dhistrict and 15 a governmental
subdivision of the State of South Dakota. SDCL 34A-5-14.

2, Butte-Meade owns and operates a public water distnbution system m
eastern Butte County and part of Meade County, South Dakota. Butte-Meade provides
water service to over mne hundred (900) service locations. Butle-Meade 15 a
sovernmental subdivision of the State of South Dakota, Affidavir of Jason Pemviolin, ¥
4.

X Dhuring the past few years 1t has become evident that Butte-Meade needed
an additional source of water for its citizens. Id.. 9 5.

4. FMG Engmeering helped evaluate Butte-Meade's system and then
designed a new Madison formation water well to supply Butte-Meade™s water system.
Id. 96

5. In November 2023, FMG Engmeering assembled a Project Manual wath
APP. 2
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Butte=MhMeade v. Natronwide, et al. ButtesMhMeade s SUMF

Instructions to Bidders for Waler System Improvements 2024 New Madison Well
{*"New Madison Well Project™) for Butte-Meade. Attached to this Affidavit marked
Exhibit 17 is a copy of this Project Manual. [d., 9 7.

6.  Bulte-Meade advertised for bids for the New Madison Well Project
December, 2023 and January, 2024 1d . 94 9.

7. On February 1, 2024, Butte-Meade opened three (3) bids for the New
Madison Well Project. A summary of the bids 1s shown on attached Exhibit *27, MI
Drlling Ine. (“MJ Drlling™). of Buffalo, Wyomme, submitted the lowest bid mn the
amomt of Eight Hundred Eighty One Thousand Fight Hundred Twenty-Nme Dollars
and Thirty-Cme Cents {($881.8249.31}. 1d4.. 9 10.

8 Ml Dnlling’s Bid meluded a Bid Bond from Natienwide Mutual
Insurance Company with a penal sum of ten percent (10%) of the amount bid by MJI
Drilling, Exhibat “37. Id., 913,

9. Marvin P. Scoggin, Fresident of MI Drilling attended the bid openmg in
Newell, South Dakota. Ll 9 11.

10. Omn Frnday, Febmary 2, 2024, MJI Drilling and the other hidders were
notified of the resulis of the bid opening. /d., ¥ 14,

11.  Section 16.02 ol the Instructions to Bidders provided;

If within 24 hours after Bids are opened any Bidder files a duly signed
written notice with Owner and promptly thereafter demonstrates to the
reasonable satisfaction of Owner that there was a material and substantial
mistake m the preparation of 1ts Bid, that Bidder may withdraw 1t 1ts Bad,
and the Bid security will be retumed.

Id., 9 15, Bates numbered BMSW DOOO0295.

12. None of the bidders provided notice of any mistakes within twenty-four
{24 hours of the bid opening. I, 4 16.

13. SDCL 5-18A-5 requires a contract for public improvement to be awarded
to the lowest responsible and responsive bidder. fd._ 4 17.

14. OnFebruary 29, 2024, Butte-Meade s Board of Trustees awarded the New
Madison Well Project to M1 Dnlling. That same day, 1 notified MJ Drilling of the

APP. 2
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Butte=MhMeade v. Natronwide, et al. ButtesMhMeade s SUMF

contract award, &d., ¥ 20

15.  The next day, MJ Drilling emailed, *“Thank you again for the opportunity
to drill this water well.” Exhibit 5™ Id._ % 21.

16. Section 21.01 of the Project Manual required the Successful Bidder to sign
and return the contract documents within fifteen (15) days after the contract i1s awarded
Exhibit =17, Bates numbered BMSWDOO0D2%6. Since Butte-Meade awarded this
contract to MJ Drilling on February 29, the deadline for signing the contract was
March 15, 2024 14 % 30.

17. M Dnlling never signed and returned the contract documents for the New
Madison Well Project.

18. NI Drilling never demonstrated that there is a material and substantial
mistake in its bid for the New Madison Well Project, Id., 4 27

19.  SDCL 5-18A-15 provides:

After receiving notice of a contract award, the successful bidder or offeror
shall enter into a conftract with the purchasing agency within the time
specified in the invitation for bids or request for proposals. It any bidder
or offeror fals to enter mio a contract within the time speafied, the
contract may be awarded to the next lowest responsive and responsible
bidder or offeror tor the same kind of work and material. unless all bads
or proposals are rejected. The defanlting bidder or ofteror shall be
responsible for the difference i price.

20, Section 8.02 provides, in part, “Tf the Successtul Bidder fails to execute
and deliver the Contract Documents and furmish the required contract security within
15 days after the Notice of Award, Owner may consider Bidder to be in default, annul
the Notice of Award, and the Bid security of that Bidder will be forfeited.” Exhibit =17,
Bates numbered EMSWDOO0292. /4., 9 31.

21. M Dnlling’s Bid Bond provides, “Defanlt of Bidder shall oceur upon the
fanlure of Bidder to dehiver within the fime required by the biddmg documents (or any
extension thereof agreed to in writing by Owner) the executed agreement required by
the bidding documents and any performance and pavment bonds required by the
bidding documents™, Exhibit <37, Bates numbered BMSWDO0{6),

22.  Om March 20, 2024, Butte-Meade's Board of Trustees declared M)
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Butte=MhMeade v. Natronwide, et al. ButtesMhMeade s SUMF

Drilling in default tor failing to enter the contract documents and awarded the contract
to the next lowest bidder, Water System Dnlling, Inc. fd., ¥ 33,

23.  The next lowest bid submitied by Water Svstem Drilling Inc. was for a
total of One Million One Hundred Eighty-Five Thousand Seven Hundred Fifieen
Dollars ($1.185.715). /4., Exhibit “2”, Bates numbered BMSWDOO010,

24. The Bid Bond issued by Nationwide Mutual Insurance Company
provides, i pertinent part, “Bidder and Surety, jointly and sevemally, bind themselves,
thewr heirs, executors, and admimstrators, successors, and assigns to pay to Owner
[Butte Meade Sanitary Water District] upon default of Bidder the penal sum set forth
on the face of this Bond. ™ Exhibat =37, Bates numbered BMSWDOOUOG0. 1.9 32,

25.  The Bid Bond provides, “Payment under this Bond will be due and
pavable upon Default of Bidder and within 30 calendar days after receipt by Bidder and
surety of written notice of default from Cwner,..” Id.

26. Butte-Meade served a written Nofice of Default upon MJ Drilling and
Nationwide on April 12, 2024, Complain, 9 19, Exhibit =27 Answer, § 2

27.  Nevertheless, MJ Dnlling and Nationwide refused to pay the penal sum
of the Bid Bond to Butte-Meade, Complaint, ¥ 20, Answer and Connterclaim, § 2.

Drated this 16% day of May, 2025,

BENNETT MAIN GUBBRUD & WILLERT,
P.C.
Attomeys for the Plamtiff

By: fsf Dwiglht A, Gubbruad
DWIGHT A. GUBBRUD
G618 State Street
Belle Fourche, SD 37717
(605)892-2011
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

Jss.
COUNTY OF BUTTE } FOURTH JUDICIAL CIRCUIT
BUTTE-MEADE SANITARY WATER |
DISTRICT, a governmental subdivision 09CTV24-184
of the State of South Dakota,
Plaintiff,
V.
AFFIDAVIT OF JASON
NATIONWIDE MUTUAL INSURANCE PETTYJOHN IN SUPPORT
COMPANY, an Ohio corporation for MOTION FOR SUMMARY
non-profit, and MJ DRILLING INC., a JUDGMENT
Wyoming Corporation,
Defendants.
STATE OF SOUTH DAKOTA }
)58
County of Pennington )

JASON PETTYJOHN being first duly sworn upon his cath, deposes and states
as follows:

1. Tama South Dakota licensed professional engineer with over twenty-two
(22) years of experience in civil engineering, planning, design, and construction
contract administration.

. I work as a Senior Civil Engineer with FMG Engineering of 3700 Sturgis
Road, Rapid City, South Dakota 57702,

3. FMG Engineering provides engineering and contract administration
services Lo Butte-Meade Sanitary Water District (“*Butte-Meade™).

4.  Butte-Meade owns and operates a public water distribution system in
eastern Butte County and part of Meade County, South Dakota. Butte-Meade provides

water service to over nine hundred (900) service locations. Butte-Meade is a
governmental subdivision of the State of South Dakota.
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Butte-Meade v. Nationwide, eb. al Affidavit of Jason Peityjohn

5.  For the past few years it has become evident that Butte-Meade needed an
additional source of water for its citizens.

6.  FMG Engineering helped evaluate Butte-Meade’s system and then
designed a new Madison formation water well to supply Butie-Meade's water system.

7. In November 2023, FMG Engineering assembled a Project Manual for
Water System Improvements 2024 New Madison Well (“New Madison Well Project™)
for Butte-Meade. Attached to this Affidavit marked Exhibit “17 is a copy of this Project
Manual.

8. This Project Manual provided the Instructions to Bidders and the terms
and conditions for completing the New Madison Well Project.

9, Butte-Meade advertised for bids in December, 2023 and Janvary, 2024,

10.  On February 1, 2024, Butte-Meade opened three (3) bids for the New
Madison Well Project. A summary of the bids is shown on attached Exhibit 27, MJ
Drilling Inc. ("MJ Drilling™), of Buffalo, Wyoming, submitted the lowest bid in the
amount of Eight Hundred Eighty-One Thousand Eight Hundred Twenty-Nine Dollars
and Thirty-One Cents (5881,829.31).

11.  Marvin P. Scoggin, President of MJ Drilling attended the bid opening in
Newell, South Dakota.

12, Section 8.01 of the Instructions to Bidders required all bids to include Bid
security in the form of either a cashier’s check or Bid Bond,

13. MJ Dnlling’s Bid included a Bid Bond from Nationwide Mutual
Insurance Company with a penal sum of ten percent (10%) of the amount bid by MJ
Drilling. Exhibit 3™,

14.  Un Friday. February 2. 2024, T notified MJ Drilling and the other bidders
of the resulis of the bid opening. All bidders were advised “bid award has not been
decided pending verification of all submitted bid documents™,

15.  Section 16.02 of the Instructions 1o Bidders provided:

If within 24 hours after Bids are opened any Bidder files a duly signed
written notice with Owner and promptly thereafter demonstrates to the
reasonable satisfaction of Owner that there was a material and substantial
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Butte-Meade v. Nationwide, et. al. Affidavit of Jason Pettyjohn

mistake in the preparation of its Bid, that Bidder may withdraw it its Bid,
and the Bid security will be returned.

Exhibit 1, Bates numbered BMSWDO00295,

16. Mone of the bidders provided notice of any mistakes within twenty-four
{24} hours of the bid opening.

17.  SDCL 5-18A-5 requires a contract for public improvement to be awarded
to the lowest responsible and responsive bidder.

18.  Ower the next three and one-half (3 3) weeks, 1 evaluated M) Dirilling’s
bid, its qualifications, and communicated with MJ Drilling about the New Madison
Well Project. For example, on Monday, February 5, 2024, T emailed the President of
MT Drilling: “At this time it does not appear that there is anything wrong with the bid
documents that were submitted.”

19.  On February 23, 2024, twenty-two (22) days after bids were opened, MJ
Drilling sent an email that stated: “[Wle would like to accept the contract for Butte-
Meade Sanitary Water District Madison Water Well in Newell, SD, and we are
confident, with our Madison water well experience that we can provide vou and your
client excellent service and we are looking forward to working with you.” Exhibit “4°,

20, On February 29, 2024, Butte-Meade’s Board of Trustees awarded the New
Madison Well Project to MJ Drilling. That same day, | notified MJ Drilling of the
contract award,

21.  The next day, MJ Drilling emailed, “Thank you again for the opportunity
to drill this water well.” Exhibit *5",

12.  OnMarch 5, 2024, the President of MJ Drilling, Marvin Scoggin, emailed:
“For personal health reasons, I would like to back out of the above-mentioned water
well.”™ This was thirty-three (33) days after bids were opened. No explanation of the
health conditions was provided, Exhibit “67.

23.  The next moming, Marvin Scoggin emailed: *1 want to do that job, 1 will
do you a good job. Sorry for the inconvenience™, Exhibit “7”. That same day, Marvin
Scoggin called to say that he intended to complete the contract.

24. A week later, on March 11, 2024, Marvin Scoggin emailed a letter
requesting “another chance for us to withdraw, without penalty.” Exhibit “8”. With no

APP. 3
Page 3 of 5

Filed: 5/16/2025 10:23 AM CST Butte County, South Dakota 03CIV24-000184



Butte-Meade v. Nationwide, et. al. Affidavit of Jason Pettyjohn

explanation, Marvin Scoggin wrote: “we have looked further into our bid and feel we
are in etror in our calculations”, He also wrote: “recent health concemns of key
personnel” caused concern about “support to the project”™. Jd. No other explanation was
provided.

25.  The nexi day, Marvin Scoggin called to rescind the previous day’s letter.
He assured me that MJ Drilling would like to proceed with the project,

26,  Two days later, Marvin Scoggin emailed a new letter dated March 14,
2024, which read: “The letter [ sent vou on March 11, 2024 shall remain valid.” Exhibit
“97. This letter was sent forty-two (42) days after bids were opened.

27.  MI Drilling never demonstrated a “material and substantial mistake™ in its
bid for the New Madison Well Project.

28. I passed Marvin Scoggin’s letters on to Butte-Meade's Board of Trustees,
Exhabit 10",

29.  Section 21.01 of the Instructions to Bidders required the Successful
Bidder to sign the contract documents within fifteen (15) days after the contract is
awarded. Exhibit 1", Bates numbered BMSWDO000296. Butte-Meade awarded this
contract to MJ Drilling on February 29, 2024. Therefore, the deadline for signing the
contract was March 15, 2024,

30, MJ Drilling did not sign and return the contract documents.

31. Section 8.02 of the Instructions to Bidders provides, in part, “If the
Successful Bidder fails to execute and deliver the Contract Documents and furnish the
required contract security within 15 days afler the Notice of Award, Owner may
consider Bidder to be in default, annul the Notice of Award, and the Bid security of that
Bidder will be forfeited.”™ Exhibit “1”, Bates numbered BMSWD000292,

32. The Bid Bond issued by Nationwide Mutual Insurance Company
provides, in pertinent part, “Bidder and Surety, jointly and severally, bind themselves,
their heirs, executors, and administrators, successors, and assigns to pay to Owner
[Butte Meade Sanitary Water District] upon default of Bidder the penal sum set forth
on the face of this Bond.” Exhibit “3%, Bates numbered BMSWDOOO06(,

33, On March 20, 2024, Butte-Meade's Board of Trustees declared MI
Drilling in default for failing to enter the contract documents and awarded the contract
to the next lowest bidder, Water System Drilling Tnc, Water System Drilling’s bid was
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Butte-Meade v, Nationwide, et. al. Affidavit of Jason Pettyjohn

in the amount of One Million One Hundred Eighty-Five Thousand Seven Hundred
Fifteen Dollars ($1,185,713).

: TH
Dated this 27 day of March, 2025,

-

N PET N, Professional

FMG Enginéering
3700 Sturgis Road
Rapid City, SD 57702

Subscribed and sworn to before me this Q'Tﬂ:%.u}-' of March, 2025.
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Notary Public
My Commission Expires: J—24-- 2 £
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5-18A-15. Time for entering into contract.

After receiving notice of a contract award, the successful bidder or offeror shall enter into a contract with
the purchasing agency within the time specified in the invitation for bids or request for proposals. If any bidder
or offeror fails to enter into a contract within the time specified, the contract may be awarded to the next lowest
responsive and responsible bidder or offeror for the same kind of work and material, unless all bids or proposals
ane rejected. The defaulting bidder or offeror shall be responsible for the difference in price.

Sowrce: 5L 2010, ch 31, § 16.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
[ELS
COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCUIT

BUTTE-MEADE SANITARY WATER
DISTRICT, a governmental subdivision WCIVZ4-184

of the State of South Dakota,
Plaintiff,
VS,

BUTTE-MEADE SANITARY
NATIONWIDE MUTUAL INSURANCE | WATER DISTRICT®S BRIEF IN

COMPANY, an Ohio corporation for SUPPORT OF MOTION FOR
non-profit, and MJ DRILLING INC., a SUMMARY JUDGMENT
Wyoming Corporation,

Defendants.

This Briel 15 submitted by Plamufl BUTTE-MEADE SANITARY WATER
DISTRICT ("Butte-Meade™) in support of its Motion for Sumumary Judgment.
References to Butte-Meade Sanstary Water Distnet’s Statement of Undisputed Matenal
Facts will be abbreviated “S1UMIE™ tollowed by the applicable paragraph number.

AC

Butte-Meade Sanitary Water District.

Butte-Meade 15 an incorporated Sanitary istrict and a governmental subdivision
of the State of South Dakota. SUME, 9 1.

Butte-Meade owns and operates a pubhc water disimbuhion syvstem i eastem
Butte County and pari of Meade County, South Dakota. Butte-Meade provides water
service o over mne hundred (900 service locations, SUME, 9 2.

The New Madison Well Project Bidding,

MG Engmeermg of Rapid Citv helped evaluate Butte-Meade™s system and
determined that Butte-Meade needed an additional source of water for its svstem. /.. %
4. FMG Engmmeering then designed a new Madison formation water well to supply
Butte-Meade’s water system. £, 94 6.
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Butte-Meade v. Natronwide, et. al Brief ISO Motion Tor Summary Judgiment

In November 20123, FMG Engmeenng assembled a Project Manual wath
Instructions to Bidders for Water Svstem Improvements 2024 MNew Madison Well
{*New Madison Well Project™) for Butte-Meade. Id., SUMF, § 5.

Because Butte-Meade is a governmental subdivision of the State, public agency
procurernent laws apply to all contracts. SDCL 5-18A-2.

SDCL 3-18A-5(7) requires contracts for public improvements o be awarded “to
the lowest responsible and responsive bidder whose bid meets the requirements and
criteria set forth witlun the invitation for bads.” “The requirement that contracts shall be
let to the lowest responsible bidder 15 mtended for the protection of the public rather
than that of the dders.™ Winter Brothers Underground Inc. v. City of Beresford, 632
NW.2d 99, 103, 2002 8.D. 117, 9 15 (quoting Tri-State Milling Company v. Bd. of
Conmty Comm 'rs., 75 5D, 466, 468, 68 NW.2d 104, 105 (1955). “The purpose of
public bidding 1s to obtain the lowest bid for the work to be done.” fd. at 103, 9 28,

On February 1, 2024, Butte-Meade opened three (3) bids for the New Madison
Well Project. SUMF, 97

M Drillimg Inc. (“*MJ Drilling ™), of BulTalo, Wyommg, submitted the lowest bid
in the amount of Eight Hundred Eighty-One Thousand Eight Hundred Twenty-Nine
Dollars and Thirty-One Cents ($881,829.31), SUMF, 9§ 7.

MI Dinlling’s bid mecluded a Bid Bond from Nationwide Mutual Insurance
Company { “Natonwide™) with a penal sum of ten percent { 10%) of the amount bid. /d,
8. This Bid Bond 1s required by State law “as a guaranty that the bidder will enter into
a contract. . in case the ldder be awarded the contract™ SDCL 5-18H-2.

Award of Contract,

Om February 29, 2024, Butte-Meade's Board of Trustees awarded the New
Madizon Well Project to M Dnlling. That same day, MJ Drilling received notice of the
contract award, SUME, 9 14.

The next day, MJ Drillmg acknowledged the contract award by emailing . = Thank
vou again for the opportunity to dnll this water well.” SUME, 4 15.

Section 21.01 of the Instructions to Hidders i the Project Manual required the
Successful Bidder to sign the contract documents within fifteen (15) davs after the
contract is awarded. fd., § 16. Since Butte-Meade awarded this contract to MJ Drilling
on February 29™, the deadline for signmg the contract was March 15, 2024, Jd., 9 16,
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Butte-Meade v. Natronwide, et. al Brief ISO Motion Tor Summary Judgiment

Default by M.J Drilling,

MJ Drilling never signed and retumed the contract documents for the New
Madison Well Project. SUMF. 4 17.

Section 8.02 of the Instructions to Bidders provides, m part, “[1]f the Successful
Bidder fmls to execute and deliver the Contract Documents and furnish the required
contract secunty within 15 days afier the Notice of Award, Owner may consider Bidder
to be in default, annul the Notice of Award, and the Bid security of that Bidder will be
forfeited ™ SUMF, 9| 20.

M Dnlling’s Bid Bond also provides, “Detault of Badder shall oceur upon the
failure of Bidder to deliver within the time required by the bidding documents (or any
extension thereof agreed to i wiitmg by Ovwmner) the executed agreement required by
the bidding documents and any performance and pavment bonds required by the
bidding documents”. SUMF, 9 21.

Om March 20, 2024, Butie-Meade’s Board of Trustees declared MJT Drilling 1n
default for farling to sign the contract documents. The Board then awarded the contract
to the next lowest lidder, Water System Dmilling, for a total bid price of One Million
One Hundred Eighty-Five Thousand Seven Hundred Fifteen Dollars ($1,185,715).
SUME, § 22.

Bid Bond Claim.

The Bid Bond issued by Nationwide Mutual Insurance Company provides, in
pertinent part, “Bidder and Surety, jointly and severally. bind themselves, their heirs,
executors, and administrators, successors, and assigns to pay to Owner [Butte-Meade
Samitary Water Dhstriet] upon default of Bidder the penal sum set forth on the face of
this Bond.” SUMLE, 9 24.

The Bid Bond also provides, “Payment under this Bend will be due and payable
upon Defanlt of Bidder and within 30 calendar days after receipt by Bidder and surety
of written notice of default from COwner.,.”. SUMF. ¥ 25,

On April 12, 2024, Butte-Meade served a wnitten Notice of Default upon Ml
Drilling and Nationwide. SUMF, § 26. Exhibit 2 to Complaint.

Diespite this Notice, MJ Drilling and Nationwide refuse to pay the penal sum of
the Bid Bond to Butte-Meade. SUMF, % 27.
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Butte-Meade seeks Judgment agamst both Nationwide and MJ Drilling, jointly
and severally. for the penal sum of the Bid Bond.

aim T

i es U r State Statut

Butte-Meade also seeks Judoment agamst M Dnlling under SDCL § 5-18A-15
which provides:

After recetving notice of a contract award, the successful bidder or offeror
shall enter into a contract with the purchasing agency within the time
specified in the mitiation for bids or request for proposals. I any bidder
or offeror fails to enter mto a contract within the tune specified, the
contract may be awarded to the next lowest responsive and responsible
brdder or offeror for the same kind of work and material, unless all bids
or proposals are rejected. The defaulting bidder or offeror shall be
responsible for the difference in price. (Emphasis added),

Butte-Meades claim under this statute is in addition to the claim made under the
Bid Bond. However, any amount recovered under the Bid Bond should reduce any
judgment awarded under this statute. Butte-Meade is not seeking double recovery for
pavment of both the Bid Bond and the difference m price between the lowest and next

lowest bid.

ARGUMENT

Butte-Meade filed a Motion for Summary Judgment asking the Court to enter
summary judgment as follows:

1.

Rule that MJ Dnlling defaulted by falng to sign and retumn the contract
documents:

Award summary judgment in favor of Butte-Meade and against MJ
Drilling and Nationwide, jointly and severally, for the penal sum of the
Bid Bond, plus prejudgment mferest, and

Award summary judement m favor of Butte-Meade and against M
Drilling for the difference in price between its bid and the next lowest
badder.
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ISSUE #1 — Whether MJ Drilling's failure to sign and return the Contract
Documents constitutes a default?

Failure to sign and deliver the Contract Documents constitutes a default under
State law, the Instructions to Bidders, and the Bid Bond.

State Law.
SDCL 5-18A-15 provides,

After receiving notice of a contract award, the successful bidder or
offeror shall enter into a contract with the purchasing agency within
the time specified in the invitation for bids or request for proposals.
It amy bidder or offeror fmls to enter mte a contract withm the time
specified. the contract may be awarded to the next lowest responsive and
respemsible bidder or offeror for the same kind of work and matenal,
unless all bids or proposals are rejected. The defaulting bidder or offeror
shall be responsible for the difference in price. ( Emphasis added),

Instructions to Bidders.

section 8402 of the Instructions to Bidders provides, m part, “[i]f the Successtul
Bidder fails to execute and deliver the Contract Documents and furnish the
required contract security within 15 days after the Notice of Award, Owner may
consider Bidder to be in default, annul the Notice of Award, and the Bid secunty of
that Bidder will be forfeited.” SUMEF, 9 20, (emphasis added).

Bid Bond.

AT Drilling s Bid Bond provides, “[d]efault of Bidder shall occur upon the
failure of Bidder to deliver within the time required by the bidding decuments (or
any exlension thereol agreed to in writing by Chamer) the executed agreement
reguired by the bidding documents and any performance ind payviment bonds reguired
by the bidding documents™, SUME 9 21, (emphasis added. )

There 15 no material dispute i the facts. M Drlling defaulted by faihng to sign
and return the Contract Documents within 15 davs alter it was notified that the Contract
had been awarded.

In an effort to justty this default, the Defendants’ Answer and Counterclaim
alleges that MJ Dnlling’s bid was “the result of an obvious error, known to Plamtift
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[Butte-Meade] and Plaintitfs [sic] are [sic] estopped from relying on the same.. ™
Answer and Counterclam, 4.

This defense has no merit.

State law does not permit bidders to withdraw bids after bid opemng. SDCL 5-
| 3A-3(6) provides, in part, “After bid opening, no withdrawal of a bid, or change 1 bid
prices or other provisions of bids prejudicial to the interest of the purchasing agency or
fair competition 15 penmitted.”

Nevertheless, Article 16 of the Instructions to Bidders provided bidders with an
opportunity to withdraw an erroneous bid for the New Madison Well Project:

ARTICLE 16 = MODIFICATION AND WITHDRAWAL OF BID

1601 A tid may be modified or withdrawn by an appropriate
document duly executed in the same manner that Bid must be
execited and delivered to the place where Bids are to be
submitied prior fa the date and time for the opening of Bids.

16,02  1Ewirhin 24 howrs after Bids are opened any Bidder files a duly
signed written notice with Owner and promptly thereafter
demonstrates to the reasonable satistaction of Owner that there

was a material and substantial mistake m the preparation of ils
Bid, that Bidder may withdraw its Bid, and the Bid security will
be retumed.

SUMFE. 9§ 11, see also, Affidavit of Jason Pettviodmn, 9 13, Exhibit “17, Bates numbered
BMSWININ295, (emphasis added).

MJ Dnlling did not imvoke either Section 16.01 or 16.02. SUMF, 12,

Section 16.01 15 not apphcable becanse NMJ Dnlling did not modify or withdraw
its bid “prior to the date and time for the opening of Bids.”

Likewise, Section 16.02 does not apply because MJ Dnlling never provided
written notice of any mistake “within 24 hours afler Bids are opened,..”. SUMF, 1 12.

M Drilling not only failed to withdraw its bid m a timely manner, but it has
never demonstrated a material and substantial mistake in its bid for the New Madison
Well Project. SUMF, 9 18, Affidavit of Jason Pettvjohn, 9 27,
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Twenty-two days after bids were opened the President of MI Drilling wrote
“I'Wle would like to accept the contract for Butte-Meade Samtary Water District
Madison Water Well in Newell, 81, and we are contident, with our Madison water well
experience that we can provide vou and vour client excellent service and we are looking
forward to v.-u-rkju-_g with you,” SUMFE, 9 19, ,;!f,i']‘d.:m'r of Jason Pettyjohn, ¥ 19, Exhnbl
4,

This Court should grant summary judgment in favor of Butte-Meade by ruling
that M.J Dinlling defaulted by failing to sign and return the confract documents for the
New Madison Well Project.

ISSUE #1- Whether Butte-Meade is entitled to payment of the penal sum of the
Bid Bond?

State law, the Instructions to Bidders. and the Bid Bond all provide a remedy for
NI Dmilling s default.

State Law.
SDCL 5-18A-15 provides:

After recerving notice of a contract award, the successtul hidder or offeror
shall enter into a contract with the purchasing agency within the time
specified i the mvitation for bids or request for proposals. If any bidder
or offeror fails to enter into a contract within the time specified, the
contract may be awarded to the next lowest responsive and responsible
brdder or offeror for the same kind of work and materal. unless all bads
or proposals are rejected. The defaulting bidder or offeror shall be
responsible for the difference in price. (Emphasis added )

Liughics ciime fo fiiiid
Section 8.02 of the Instructions o Bidders provides, m part, “[1]f the Successiul

Bidder fails to execute and deliver the Contract Documents and fumish the required

contract secunty withm 135 days after the Notice of Award, Owner may consider Badder

o be m defanlt, armul the Notice of Award. and the Bid security of that Bidder will

be forfeited.” SUML, ¥ 20, (emphasis added. )

Bid Bond.

The Bid Bond also provides, m pertment part, “Bidder and Surety, jointly and
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severally, bind themselves, their heirs, executors, and admmistrators, successors, and
assigns to pay to Owner [Butte Meade Sanitary Water Dustrict| upon default of
Bidder the penal sum set forth on the face of this Bond ™ SUMF, 9 24, (emphasis
added).

MU Drilling Inc. (“MJ Dnlling™) submatted the lowest bid in the amownt of Eight
Hundred Eightv-Umne Thousand Eight Hundred Twenty-Nine Dollars and Thirty-One
Cents (881,829 31). SUMF . 4|7, The Bid Bond 1s written for “ten percent { 10%4) of the
amount bid.” SUMF, § 8. Accordingly, the penal sum of the Bid Bond 15 Eighty-Eight
Thouwsand One Hundred Eighty-Two Dollars and Nmety-Three Cents (388 182 93

Butte-Meade served a written Notice of Default upon b Dnlhng and
Nationwide on April 12, 2024, SUMF, ¥ 26.

The Bid Bond provides that “payment under this Bond will be due and pavable
upon default of Bidder and within 30 calendar days after receipt by Hidder and Surety
of written notice of default from Owner.,.”. SUMEF. ¥ 25,

Nevertheless, MJ Drilling and Nationwide refuse to pay the penal sum of the Bad
Bond 1o Butte-Meade. SUMF, §27.

Butte-Meade is entitled to summary judgment agamst MJ Drilling and
Nationwide, jomntly and severally, for the penal sum of the Bid Bond.

ISSUE #3 = Whether Butte-Meade is entitled to Judgment against M.J Drilling for
the difference in price between MJ Drilling's bid and the bid of the next lowest
hidder?

Butte-Meade’s claim agamst MJ Drlling for the difference m price between the
amount of its bid and the bid of the next lowest bidder 1s rooted m State law,

SDCL 3-18A-15 provides, in part:

Il any bidder or offeror fmls to enter into a contract within the time
specified, the contract may be awarded to the next lowest responsive and
responsible adder or offeror for the same kind of work and matenal,
unless all bids or proposals are rejected. The defaulting bidder or offeror
shall be responsible for the difference in price. ( Emphasis added ).

To be candid, the remedy provided by this statute is more generous than the
remedy provided within the Instructions to Bidders and the Bid Bond.
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Section 802 of the Instructions to Bidders provides for the penal sum of the Bid
Bond to be forfeited upon defaunlt of the Successful Bidder. This Section also states.
“SBuch forfeiture shall be Owner’s exclusive remedy if Bidder defaults.” Affidavir of
Jason Petiviohn, Exhibit “1".

Likewise, the Bid Bond provides that recovery of the penal sum of the Bond waill
be the Owner's sole remedy. Affidavit of Jason Pettviolm, Exhibit =37

These limitations should be disregarded because they are contrary to public
policy. South Dakota law requires all contracts to comply wath state law.

“A contract provision confrary to an express provision of law or to the policy of
express law . . . is unlawiul,” SDCL 53-9-]

Just last month, the South Dakota Supreme Court wrote:

Among the requirements for all valid contracts 15 conformity with the
public pohicy of our State, as expressed in our published decisions, statmtes
enacted by the Legislature, and our constitution. See, Two Hagle v. Avel
eCare, LLC, 2025 5.10. 3,924, 17 NW.3d 242, 249 (quoting Oesterreich
v. Camton-lnwood Hosp., 511 NW.2d 824, 827 (51D 1994)) (*The
primary sources for declarations of public policy m South Dakota are the
constitution, statutes, and judwial decisions. ™Y, see also SDCL 53-4-1
(stating in a contract whose provisions are “contrary to an express -10-
#30190 provision of law . . . 15 unlawful™). This restriction applies
mmutably to all contracts, mcluding those which are unambiguous.

Sturzenbecher v. Siowx Country Kanch, LLC, 20253851 24 9 28,

Whether an act or provision violates a public policy is a question of law. Nesenr
v. Homestake Mining Co., 505 NNW .2d 781, 783 (5.1, 1993), at 783, “Public policy 15
found in the letter or purpose of a constitutional or statutory provision or scheme . . .~
Id.

In 2010 the South Dakota Lemslature established public policy by adopting
SDCL 5-18A-15. This statute provides an absolute remedy when a successful bidder
fails to enter into a contract.

SDCL 5-18A-15 provides m pertinent part:

...If any bidder or offeror fails to enter into a confract within the time
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specified the contract may be awarded to the next lowest Tesponsive and
responsible bidder or offeror for the same kind of work and material,
unless all bids or proposals are rejected. The defaulting bidder or offeror
shall be responsible for the difference in price.”

SDCL 5-18A-15. (emphasis added).

This 1s crvstal clear public policyv. Regardless of the limitations shown m the
Instructions to Bidders and the Bid Bond, this Court must follow state law,

The Bid Bond itself recognizes the supremacy of State law over the Bond terms.
Page 2 of the Bid Bond provides:

This Bond 15 mtended to conform to all applicable statutory requirements.
Anv applicable requirement of any applicable statute that has been omitted
from this Bond shall be deemed to be included heremn as if set forth at
length. If any provision of this Bond conflicts with anv applicable
statute, then the provision of said statute shall govern and the
remainder of this Bond that 1s not m conflict therewith shall continue mn
full force and effect. (Emphasis added).

“Public pelicy 15 that principle of law which holds that no person can lawtully
do that which has a tendency to be mjunous to the public or against the pubhc good.™
Bavton v. Cadington County, 2 N W 2d 337 (5D, 1942}

“When conduct opposed to the public miterest 1s made the subject of @ bargain
the courts ordinanly refuse to accord a party thereto a remedy predicted thereon.™ 1d.
{citmg Restatement of the Law of Confracts § 5398. Williston on Contracts, Rev. Ed., §
1631},

The South Dakota legislature mandated the remedy provided by SDCL 5-18A-
| 3 when a successiul badder “fails to enter into a contract...”. This statute provides,
“The defaulung badder [MJ Drilling] shall be responsible for the difference mn price
between its bid and the next lowest bidder.” { Emphasis added ).

“As a rule of statutory construction, we have determined that “[wlhen *shall” 15
the operative verb in a statute, it 1s given ‘obligatory or mandatory” meaning.” Discover
Bank v. Stanfey, 757 N.W 2d 736, 762, 2008 5.D. 111, 9 21 (quotng frr re JH., 19599
SD 36,931, 590 NW._2d 473, 479).

LEOCL Z-14-2. 12} states. "The tenm “shall” manifests a mandatory directive and does nol confer any discretion in

carmying ol the action so directed ™
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This Court must follow the law by eranting swmmary judegment agamst MJ
Drilling for the difference in price between its bid of Eight Hundred Eighty-One
Thousand Eight Hundred Twenty-Nine Dollars and Thirty-One Cents (3881,829.31)
and the next lowest bid of One Million One Hundred Eighty-Five Thousand Seven
Hundred Fifteen Dollars ($1,185,715.00). SDCL 5-18A-15. The difference in these
prices 15 Three Hundred Three Thousand Eight Hundred Eighty-Five Dollars and Sixty-
Nine Cents {3303 885.69).7

CONCLUSION

The Court should rule, as a matter of law, that MJ Drilling defaulted by failing
to sign and deliver the contract documents for the New Madison Well Project.

The Court should also grant Butte-Meade Summary Judgment aganst MJ
Drilling and Nationwide, jointly and severally, for the full penal sum of the Bid Bond.

Finallv, the Court should grant Summary Judgment against MJ Drilling for the
ditference in price between its bid and the next lowest responsive and responsible bidder
in the amount of Three Hundred Three Thousand Eight Hundred Eighty-Five Dollars
and Sixty-Nine Cents ($303,885.69) as required by SDCL 5-18A-15. This Judgment
may also provide that payment of the penal sum of the Bid Bond shall reduce the total
amount of the Judgment agamst MJ Drilling.

Drated this 16% day of May, 2025,

BENNETT MAIN GUBBRUD & WILLERT,
P.C.
Attomeys for the Plamtiff

By: fsf Dhwight 4. Gubbead
DWIGHT A. GUBBRUD
618 State Street
Eelle Fourche, 8D 57717
{05y 892-2011

? The penal sum of the Bid Bond shall be contributory towerds the remedy provided by State law. Dhouble recovery of
the Bid Bond and the difference m price between M Drilling’s bed and the lowest bidder is neither requested nor

appropeite. Payvment of the penal sum of the Bid Bond will reduce the tosl Judgment against M Dmalling
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
J=s,

COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCULT

BUTTE-MEADE SANITARY WATER
DISTRICT, a governmental subdivision of 09 TV24-184
the State of South Dakota,

PlaintifT,
Y&,
BUTTE-MEADE SANITARY
NATIONWIDE MUTUAL INSURANCE WATER DISTRICT'S
COMPANY, an Ohio corporation for non- REPLY BRIEF

profit, and MJ DRILLING INC., a
Wyoming Corporation,

Defendants,

This Reply Briel 1s submitted by Plamtiff BUTTE-MEADE SANITARY
WATER DISTRICT (“Butte-Meade™) in support of its Molion for Summary Judgment.

REPLY ARGUMENT

The material facts within Butte-Meade's Statement of Undisputed Material Facts

have been admitted.

Butie-Meade hOled its Motion for Summary Judgment, the Alfidavit of Jason
Pettyviohn, and a Statement of Undisputed Matenal Facts as required by SDCL 15-6-
S6d0ca 1.

In response, the Defendants filed the Defendants” Reply to Plamuff"s Motion for
Summary Judgment. The Affidavit of Marvin Scoggin was signed and filed after the
statutory deadline for the Defendants’ Response. SDCL 15-6-360¢).!

The Defendants did not file a Statement of Material Facts or a Response to Butte-
Meade's Statement of Undisputed Matenial Facts.

SDCL 15-6-36{c)2) provides:

A party opposing a motion for summary judgment shall include a separate.

! Butte-Meade obyects to the kbe Affidant and requests that ot be disregarded and struck from the record
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short, and concise statement of the material facts as to which the opposing
party contends a genuine issue exists 1o be tned. The opposing party must
respond o each numbered paragraph in the moving party's statement with a
separately numbered response and appropriate citafions to the record.
{ Emphasis added).

SDCL 15-6-36{c¢) 3} then provides: “All material facts set torth in the statement that
the moving party 15 required to scrve shall be admitted unless controverted by the
statement required to be served by the opposing party,” (Emphasis added),

Accordingly, the facts set forth in Butte-Meade's Statement of Undisputed Matenal
Facts are undisputed and have been admitted, as a matter of law,

MJL

It 13 undisputed that MJ Dnlling submitted the lowest bid for Butte-Meade's New
Madison Well Project. SUMF. § 7.

It is also undisputed that MJ Dnlling never signed the contract documents after it
was awarded the contract. SUME. 9 17

Butte-Meade wall address the allegations contained i the late-fled Afhdavit of
Marvin Scoggin in case the Court chooses to permut the late filing over Butte-Meade's
objections.

MJ Dnlling argues that it should be excused from its default because Marvin
Scoggin made a “verbal request”™ to withdraw 1ts bid after bids were opened.  Scoggin
Affidavii. According to Scoggin’s Affidavit. the project engineer “refused™ his request.
fd®

If Seogain s Affidavit 15 accurate, the project engineer’s response was appropriate.
The project engimeer did not have authonty to allow the bid to be withdrawn upon a simple
verbal request. The New Madizson Well Project’s [nstructions to Bidders sets forth a very
simple process for bidders to withdraw mistaken bids.

3 Page I of the Defendant’s Reply deceptively states, “Additionally, Seoggm through counsel contacted the
attomey for the Board of Trustees, also requesting that the bid be rescinded.” Thas letter 15 attached to Scopem’s
aifidavit oz Exhibit B The letter is daned July 16, 2024 Tt was pot send shoatly afier bids were opened.  Trstead,
thus wad zent 165 days afier bida were opened and 136 days alier Butte-Meade had already awerded the contract o
M Drilkirg

Batte hende objects o the use of this leter for any purpose other than as o judicial sdmssion to default by

T Drilling’s conmsel, The letter constitutes an offer of compromise and settlement and should not be admstied as
subatzntive evidence S0CL 1%-1%-308
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Section 16.02 of the Instructions to Bidders provides that bidders can withdraw a
bid within 24 hours after bids were opened by filing a signed, written notice and
demonstrating to “the reasonable satisfaction of Uwner that there was a matenal and
substanfial mistake m the preparation of its bad. ..” SUMF, % 11,

This 15 an important procedural requirement for withdrawing a mistaken bid and 15
consistent with State law,

South Dakota law does not allow a bid to be withdrawn unless the purchasing
agency makes a “written determination™ that an award or contract is based upon a bid
mistake. SDCL 5-18A-3(6).

SDCL 5-18A-5(6) provides, in part:

After bid opening, no withdrawal of a bid or change in bid prices or other
provisions of bids prejudicial to the interest of the purchasing agency or far
competition is permitted. The purchasing agency may waive technical
irregularities in the bid or proposal of the low bidder or offeror that do not
alter the price, guality, or quantity of the services. or items of tangible
personal property bid or offered. Any decision to permit the correction ar
withdrawal of a bid or to cancel an award or a contract based on a bid
mistake, shall be supported by a writlen defermination made by fie
purchasing agency, and iclided in the bid file. (Emphasis added )

It is undisputed that Project Engineer Jason Pettyjohn evaluated MJ Dnlling’s bid.
its qualifications, and communicated with MJ Dnlling about the New Madison Well
Project for three and one-hall weeks after bids were opened. Peitvyoln Affidavii, 4.10.

On Monday. February 5. 2024, Pettyjohn emarled Marvin Scoggm, “At this time 1t
does not appear that there 15 anything wrong with the bid documents that were submitted.”
Petiviohn Affidavir, 18

MI Dnlling then confirmed its bid by emumling, *“we would like to accept the
contract for Butte-Meade Sanitary Water District Madison Water Well in Newell, 81,
and we are confident, with our Madison water well experience that we can provide vou and
vour client excellent service and we are looking forward to working with vou™. Peityjofm

Afftdavic, ¥ 19 — Extubit 4 (emphasis added).

5 Dnlling sent this email long after bids were opened and just six (6) days before
it was awarded the contract. fd

South Dakola law required Butie-Meade to award the contract to “the lowest
responsible and responsive bidder whose bid meets the requirements and criteria set forth
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within the imvitation for bids.” SDCL 5-18A-3(7). In reliance upon MJ Drilling's
confirmation, Butte-Meade awarded the contract for the New Madison Well project to MJ
Drilling. SUMF. 9] 14.

It iz also undisputed that MI Drilling never “demonstrated to the reasonable
satisfachon of Owner that there was a matenal and substantial imistake in the preparation
of its Bid...” as required m Scction 16.02 of the Instructions to Bidders. Peffyjofin
Affidavie, Exhibiv |,

The Defendants argue that MJ Dnlling’s bid was low because it didn’t vse the
Davis-Bacon wage rates, Scoggin Affidavir 6. Nothmg i the record demonstrates that
this was a mistake o that this was a material and substantial mistake.

State law requires a “decision to permit the correction or withdrawal of a bid™ to be
“supported by a writien determination made by the purchasing agency”™ that the bid 15
“based on a bid mistake™. SDCL 3-18A-3(6).

The Defendants never requested such & determination. And Butte-Meade's Board
of Trustees never made this determination.

Instend. Butte-Meade justifiably relied upon MJ Drilling’s representations and
awarded it the contract. FPetfyfolm Affidavid, W8 18, 19, 20, 21, and 23.

Adter Butte-Meade awarded the contraet. MJ Dnlling once again confirmed its bad
by emailing “Thank you again for the opportunity to drill this water well.™ SUMF, %
15; Pettyjohn Athdavit, % 21 — Exhabit 5 {emphasis added).

Even if' MJ Dnlling asked to withdraw its bid when bids were opened, these
subscquent written athinmations confirmed that it stood belund its bid.  Butie-Meade was
justified in relying upon these representations when 1t concluded that MJ Drilling was a
responsible bidder and awarded the contract. SDCL3-18A-5(7).

The Court should remember that Butte-Meade awarded this contract a month afver
bids were opened and after the project engmeer asked MJ Drilling to confirm that its bid
had no nmustakes. Peitviolm Affidavie §18.

In response, MJ Drlling wrote, “we would like to accept the contract for Butte-
Meade Sanitary Water Distriet Madison Water Well in Newell, SD. and we are
confident, with our Madison water well experience that we can provide vou and your client
excellent service and we are looking forward to working with you™. Pettyjohn Afhidavit. %
19 — Exhibit 4.
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This Court should rule, as a matter of law, that MJ Drilling defaulted by Failing to
sign the comtract documents

Summary Judgment Should Be Granted A

Severally, for the Penal Sum of the Bid Bond.

inst the Defendants, Jointly and

The undisputed facts demonstrate that MJ Drlling did not provide written notice of
a reagonable basis for withdrawing its bid.  Consequently, Butte-Meade appropnately
determmed that MJ Dnlling defaulted by failing to sign the contract documents. SUMEFE,
7.

The Defendants admit that Butte-Meade is entitled to recover the penal sum of the
bid bond as a consequence of MJ Drlling’s default. Defendants”™ Reply, p. 2.

Accordingly, the Court should enter Judgment in favor of Butte-Meade and against
the Defendants, jointly and severally, for payment of the penal sum of the bid bond

In defense of the Motion for Summary Judgment. the Defendants” Reply relies upon
a TO0-year old case from the State of Oregon, a 63-vear old case from a mid-level Appellate
Court in Florida, and a 43-vear old South Dakota case. See, Swate Highway Commission v.
State Consiruction Comparmy, 203 Or 414, 280 P.2d 370 (Or. 1955, State Board of Control
v. Clutter Construciion Compary, 139 50.2d 153 (Fla. App. 1962 )% and Arcen Construction
Company v. State of Sowth Dakota, 314 W W 2d 303 (5.D. 1982).

Fortnatelv, current South Dakota law is very clear.

The Defendants’ reliance on the old Arcon Consiruction Supreme Court opimion 15
misplaced. Jd ¥ This case was decided under laws that have since been rewritten.

MNearly thirty (30) vears alter dreon Construction, the South Dakota Legislature
changed public policy, In 2010, the South Dakota legislature adopied SDCL 3-18A-15
which provides:

Afler receiving notice of a contract award, the successful bidder or offeror
shall enter into a contract with the purchasing agency within the time

F drcon Construchion 15 clearly distinguishable from this case. In Aroow, the mistaken bidder called and sent 4 lefter
1o the purchasing agency explaining the error in its bid and requesting to be relieved af itz hid the very nesa day after
bids were opensd. Arcon Consfrucion v Shafe of South Datota, 314 W 2D 303, 305030 1982). The bidder in Arcon
ncted subsiantally different than kT Drilhng by prompdly demonstrating the amor in ns bid before the contras was
awsrded  In comirast, MJ Drillmg never demorstrated how it hid was based upon a mistake, expressed infercst in
accepding the bid just & days before the contract was awarded, and then thanked the enginger for swanding the comiract
5 days after it was notified of the contract award, Petteiohr 4ffFdanair, §i6. 7% & 21

APP. &6
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specified in the invitation for bids or request for proposals. If any bidder or
offeror tails to enter into a contract within the time specified. the contract
may be awarded to the next lowest responsive and responsible bidder or
olferor for the same kind ol work and matenial, unless all bids or proposals
are rejected. The defaulting bidder or offeror shall be responsible for the
difference in price. (Emphasis added).

Ths statute establishes public policy in South Dakota, “Public policy 15 found in the
letter or purpose of a constitutional or statutory provision or scheme...”, Nieseni v,
Hemmestoake .-‘I.ﬁﬂfﬂg lfr?aurjmﬂ:p, 505 N W.2d 781, 783 {hﬂ 19937,

Among the requirements for all valid contracts is conformity with the public
pohicy of our State, as expressed i our published deaisions, statutes enacted
by the Legislature, and our constitution. See, Mwo Eagle v. dvel eCare, LLC,
2025 8.0, 3, 9 24, 17 NW.3d 242, 249 (quoting Oesterreich v. Canton-
Inwood Hosp., 511 NW.2d 824, 827 (5.1, 19943} (*The pnmary sources for
declarations of public policy in South Dakota are the constitution, statutes,
and judicial decisions,” ), see also SDCLL 53-9-1 (stating in 8 contract whose

provisions are “contrary to an express provision of law . | _ is unlawful™).
This restriction applies immutably to all contracts, including those which are
unambiguous.

Sturzenbecher v. Sioux Cowntry Ranch, LLC, 2025 S.D. 24 9 28.

Bv adopting SDCL 5-18A-15. the Legislature established a mandatory remedy for
successful bidders who {ail to enter into competitively bid public contracts. This Court
should rule. as a matter of law. that MJ Dnlling is responsible for the difference in price
between 1ts bid and the next lowest bidder.

CONCLUSHON

The facts are not in dispute. The Defendants have admitted the material facts set
forth in Butte-Meade's Statement of Undisputed Material Facts. SDCL 15-6-56{c)(3).

The Court should rule, as a matter of law, that MJ Dnlling defaulted by failing to
sign and deliver the contract documents for the New Madison Well project.

The Court should also grant Butte-Meade Summary Judgment against MJ Drlling
and Nationwide, jointly and severally, for the penal sum of the Bid Bond.

Finally, the Court should grant Summary Judgment against MJ Drilling for the
difterence in price between its bid and the next lowest responsive and responsible bidder

APP. &
Page 6 of 7
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as required by SDCL 5-18A-15°
Dated this 9" dav of June, 2025.

BENNETT MAIN GUBBRUD & WILLERT, P.C.
Attomeys tor the Plamtift

B}r: Sud Phderlnd A Crishbriied
DWIGHT A. GUBBRLUD
618 State Street
Belle Fourche, 8D 37717
(G5) ¥92-201 1

CERTIFICATE OF SERVICE

L DWIGHT A. GUBBRUL, attorney for the above-named Plamtiff, hereby cernfy
that on the 9" day of June, 2025, | caused a full, true. and complete copy of BUTTE-
MEADE SANITARY WATER DISTRICT'S REPLY BRIEF and this Certificate of
Service o be served electronically through eFileSD:

Courtney R. Claybome
Clayborne, Loos & Sabers, LLP
P.O. Box 9129

Rapid City, SD 57709-9129
(605) 721-1517
cotrtmevidclslawvers. net

Dated this 9" day of June. 2025,

BENNETT MAIN GUBBRUD & WILLERT, P.C.
Attorneys for the Plaintift

B s Dl A, ﬂigéﬁ{_‘g_ﬂ'
DWIGHT A. GUBERLUT

A Thizs Judgmerd should also provide that paymient of the penal sum of the Bxd Bond shall reduce the total amount of
the Judement against M Drilling.
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53-9-1. Contract provisions contrary to law, unlawfual.
A contract provision contrary 1o an express provision of law or to the policy of express law, though not
expressly prohibited or otherwise contrary to good morals, is unlawful.

Source: CivC 1877, § 953; CL 1887, § 3577; RCivC 1903, § 1271; RC 1919, § 892; SDC 1939, § 10.0701.

APP.7



IN THE SUPREME COURT
OF THE STATE OF SOUTH DAKOTA
APPEAL NO. 31132

BUTTE-MEADE SANITARY WATER DISTRICT, a governmental subdivision of the
State of South Dakota

Plaantift and Appellees,

LE- B

NATIONWIDE MUTUAL INSURANCE COMPANY, an Ohio corporation for non-
profit, and MJ DRILLING, INC., a Wyoming Corporation,

Defendants and Appellants

Appeal from the
Fourth Judicial Circuil
Butte County, South Dakota

The Honorable Michael Day, Circuit Court Judge
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The respective parties have set forth the statement of the case in the previous
briefing. However, what has been left out 15 the fact that there was no memorandum
opinion by the trial court nor any Findings of Fact or Conclusions of Law, Of note is that
al the time ol the hearing counsel for MJ Drilling asked to Court to elanfy it"s ruling as it
pertains to the contractual provizion so that there would be a better (or at least more
reasoned) record on appeal. APF 22-27, pp 20:11-13.

[E5UES RAISED IN APPELLEE'S BRIEF

The singular issue raise on appeal 15 whether the trial court erred in finding that
MJ was responsible for damages in excess of those set forth in the in the contract, The
parties do not dispute that the contract contain the specilic provision stating:

“,.. If the Successful Bidder fails to execute and deliver the Contract

Documents and fumish the required contract security within 15 days after
the Notice of Award. Ovwner may consider Bidder 1o be in default. annul

the Notice of Award, and Bid security of that Bidder will be Torfeimed.

Such forfeiture shall be Ovwaer's exclusive remedy if Bidder defoults...”

{emphasis added).

Here MJ specifically argued that there was a genuine issue of material fact created
by Butte-Meade’s desire to have remedies under SDCL §5-18A-15 and 16 despite the
himitation of donages contained within the contract and, specifically the foregomg
provision.

In the underlying proceedings, and as cited by Butte-Meade, the trial court was
made aware of the fact that 8SDCL §3-18A-16 would allow the purchasing agency =, 1o

have all remedies provided in the contract and provided by law...”" It was argued by M

Drilling that the remedies provided in the contract were unambiguous and set the owner's



exclusive remedy as the retention of the bond. With that, the coniract imited any other
remedies available to Butte-Meade.

In tum, Butte-Meade made the argument that this portion of the contract must be
disregarded because it's contrary 1o law and public policy. The court did not make any
findings specific to which law or policy was violated. This is important,

As correctlv pointed out by Bumte-Meade, this court recently held that =, Among
the requirement for afl valld contracts is the contormuty with the public policy of our
state...”" (Emphasis added) citing Pweo Eagle v Avel eCare, LLC, 2025 8.0, 3, 24, 17
N.W 3d 242, 249 Contrary to the argument of Butte-Meade, however. this holding does
not allow them to recover the difference between the MJ Drilling and that of the next
lowest bidder, because of the express language contained within the contract and
specifically limiting the owner’s recovery to the bond posted. should be binding,

It was specifically argued at the trial court level, that to hold MJ Drilling to the
letter of the agreement bul not require that the owner abide by the same would be
mequitable, Counzel for M Drilling apecifically pointed out to the court that there wias
an mherent unfaimess 1o allow the owners not o abide by the terms of the contract bul
required that the bidder abide by the contract, “... Hook, line, sinker..." APP 22-27 pp.
15:12-22. Tt was further argued that the argument put forth by Butte-Meade, based on the
cited cases, made the contract void or voidable and umder either scenario the contract
would not be enforceable. APP 22-27. pp 15:22-25; pp. 16:1-2. Whether the contract
being void or veidable, was not addressed by the court but would negate Butte-Meade's
right to any remedy. including those remedies provided by state law as the contract would

be deemed to not have existed.



It should be noted that the position of MJ Dnlling, that the trial court should not
have allowed statutory damages in addition 1o retention of the bond. is supported by the
statutes and cases quoted by Butte-Meade, As noted above, SDCL §3-18A-16
specifically allows the project owner w0 have remedies provided in the contract and
provided by law. Here, the contract limits those remedies and Butte-Meade offers no
pubhic policy which 1z violated by their limiting the remedies available to them. [n fact,
one wotlld argue that the hmitation of remedies would tavor the owner as it 15 likely to
imvile more bidders, Here, again. despite the request of MJ Drilling to do o, the trial
cotrt made no findings of what laws are public policies were violated however it 1%
believed that none exist.

Additionally, if Butte-hMeade wants to take the position that the comtract is
untawful, due to the fact that it does not conform to public policy, as set forth in Tweo
Eagle v, Avel eCare, LLC, 2025 8.1, 3,24, 17 N.W . 3d 242, 249, then they cannot avail
themselves Lo the statutory remedies as under South Dakota law, an illegal contract is
whaolly voud and cannot be enforced, either on the basis of the express contract, an
mplied contract, or quantum meruil. Faara v. Kane, 269 N.W.2d 393 (3D 1977).

CONCLUSION

For the reasons stated. Appellants respectfully request this Court reverse or

remand this matter consistent with the arguments set forth herein,

REQUEST FOR ORAL ARGUMENT

Appellants hereby request oral argument.

[Stgnature Page to Follow]



Diated this 25 day of November, 2025,

LOOS, SABERS & SMITH, LLP

{8 Canrtney R Clayvborme

Courtney B. Claybome

2834 Jackson Blvd.. Surte 201

Rapid City, 8D 57702

(605) T21-1517

Attornevs for the AppellantDefendant

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 25th day of November, 2025 before,
he electrontcally filed the foregoing documents with the Clerk of the Supreme Court
Odyesey File and Serve portal, and further certifies that the foregoing document was also
mailed via LLS. Mail, postage prepaid thereon, to:

Drwight Gubbrud
Bennett Main Gubbrod & Willert, P.C.
618 State Street
Belle Fourche, 81 57717

Ms. Shirley A. Jameson-Fergel
Clerk of the Suprems Court
State Capitol
S(} East Capitol
Pierre, 8D 57501

Ao Conrtney R Clayborne

COURTNEY R CLAYBORNE
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Pursuant 1o SDCL § 13-26A-66(b K4}, Courtney R Claybome, counsel for the
Appellants, does hereby submit the following:

The foregoing brief is 3 total pages in length. It is tvped in proportionally spaced
typeface in Times New Roman 12 point, The word processor used to prepare this brief
mdicates that there are a total of 772 words, and 3,854 characters (no spaces) in the body
uf the Brief.

‘8! Conrtney R Clavhorne

COURTNEY R CLAYBORNE
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STATE QF SOUTH DAEOTA ) IN CIRCOIT COURT

COUNTY OF BUITE J FOURTH JUDICIAL CIRCUIT

EUTTEMEADE IITAEY WRTEER
DISTRICT, a governmental
subdivision of the State of
South Dakota,
Flaintiff, Motions Hearing
03CIVEd-184
1" $ -

MATIONWIDE MUTUAL INSURANCE
COMPANY, an Chio corporation
for non-profit, and MJ
DRILLIMG, INC., a Wyoming

A e e

Corporaticn,
Defendants.
EFFORE: THE HONOFAELE MICHAEL DAY
Circuit Court Judge
Belle Fourches, Scuth Dakota
June 17, 2025, at 8:45 a.m.
APPEARANCES :
For Plaintiff: MR. DWIGHT GUEBRUD
EBttorney at Law
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Belle Fourche; SDh 37717
For Defendants: ME. COURTHEY CLAYEORNE

Attornsy at Law
2834 Jackson Blvd, Ste, 201
Rapid City, 8D 57702
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time hearing of that, if it wasn't accepted.

But to work backwards from the argument of the
Plaintiffs, for socme reason, and I'm not sure why, it is
never menticned to this Court that the actual contract
language, which applies to the == any default in the
bidding, specifically says, basically, 1f the successful
bidder fails to ex=cute the documents, the gowner may
consider the bidder to be in default, annul the notice of
award, and the bid security of that bidder will be
forfeited. Such forfeiture shall be the owner's exclusive
remady if the bidder defaults.

So that 1s the contractual language that was put out
in the bids, And that would, at least, raise an 1ssue of
material fact as to the issue of the totality of the
damages being the difference betwsen the bid submittad and
accepted in the next-lowest bidder.

Now, to go back to the beginning, there 1s no dispute
that MJ was in default by not signing the documents., And
that is not the technical issue before the Court.

The lss=ge before this Court is whether they should be
entitled to equitable relief, based on the totality of the
circumstances.

In our brief, we submitted to the Court -— we polnted
out gpecifically the Arcon Construction Company case. [

think that actually checks all of the boxes of what is

APP 023
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needed for equitable relief. &And it provides that the

Court will grant equitable relief to a bidder — if that
hidder szubmits a bid and, uapon digcovery of mistake, acts
promptly in informing the appropriate public autherities.

As indicated by Plaintiffs, once the bids were open
and on that day, and as set forth in the Affidavit of
Marvin Scoggin, he says he informed the engineer of the
mistake and his desire to withdraw. He had always treated
the engineer as the owner's representatiwva.

And when the engineer told him that he couldn't, he
toock that as his final word and proceeded as best he
czomaled .

50 that satisfies the first requirement set forth,
which is that he acted promptly to inform thet of the
mistake and his intention to withdraw.

Then the Court needs to also consider the other
mandates from the Supreme Court concerning the equitable
nature of the relief. And that is, if making -— 1f the
arror was plainly -- or was or should have been recognlzaed
as an ercor by the aowner, and if all of these things
axist, the Court can grant equitable relief,

In front of the Court today 1s only if there ia a
genyine issue as o those facts. And we would present
that the Affidavit of Marvin Scoaggln does create that

genuine issue by showing there was prompt notice,

APP 024
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immediately. And that was known before the bidding.

It also would be known ard has to be construed in his
favor that a bid that is less than 75 percent of the
engineer's estimate and less than T percent of everybody
else's, that ls something that should have been known.
Those are issues raised by the pleadings, Your Henor.

¥ia don't get == we have trials to go through the math.
Those sorks of things.

Today iz just if there are issues raised. MNot the
specifics of the issues or the ultimate facts to be
determined.

On the other part, I am still confused of how the
owner would stand before this Court and say, "Even though"
— and it's never been addressed — "Even though our
contract specifically save such forfeiture shall ke the
pwner's exclusive remedy if the bidder defaults, that is
we get your bond 1f you default.™ But now say, "We don't
have to abide by the contract., BAnd we can get those
excess damages. But you, Mr. Scoggin, you have Lo abide
by the contract. Heok, line, sinker. HNo exclusions. But
we don't have to look at our owh contract and live with
what it says."

So either this contract is wvoid or it's woidable by
their argument, And under either of those scenarics, if

they don't hawve to live by the contract and say it's an

APP 025
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error; or it's & contradiction of state law; then that
takes us down that path,

And for today's purposes, there is a huge issue being
raised. Because 1f they den't have to live up to the
contract, they certainly can't enforece it.

We have asked this Court for eguitable relief.

THE COURT: Mr, Clayborne, I have a question. In your
firat argument this morning, vou made the comment that
this is the first time that you heard that your statement
of facts had not been filed. 3Bubt in Mr. Gubbrud's reply
brief of June %th, he speclifically addresses that issue.

Certainly, you would have read that and sald, "wWell,
lf I — if I had my statement of facts and it didn't get

iled, I better figure out why it didn't get filed."™
MR. CLAYBORME: Wwell, and I had —— when we filed the
documents, they all wexe flled, beoom, boom, boom. And I
didn't s5ee a rejection of that. 8o if that's an overasight
on my part, I apologize, Your Honor.

They were done and subrmitted. As I sit here —- and,
specifically, I don't recall specifically looking for
every one. But all of them were filed as a packet.

And we did see that Marvin's affidawvit got kicked
back. But that got subsequently refiled and, certainly, I
would have — had I noticed the otheyr ohe was rejected, I

would have made that.
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MR. GUBBRID: Thank you, Your Honor.

I filed a proposed Judgment with the Court., And if
Lthe Court has it, it should be under proposed documents.
And if you would like that in Word, because you would like
to make any amendments to it, we can email that to the
Court .,
THE COURT: I'll have the Clerk put it in my cueus for
algnatures.,
MR. CLAYBORME: Your Honor?
THE COURT: Yes?
MR. CLAYBORMNE: Will the Court be addressing,
specifically, the issuwe on the forfeiturs and exclusive
remady or can we submit findings and conclusions on that?
THE COURT: Well, in summary judgment, there's no, really,
findings and conclusions.
MR. GUBBRUD: 1 agree, Your Honok. Mo provision Lor such.
THE COURT: Eight.
MR, CLAYBORNE: G2&nd the Court will not be addressing that
specific language then?
THE COURT: Correct,
ME. CLAYBOBME: Thank wou.

MR, GUEBRUD: Thank you, Your Honor.

APP 027
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