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IN THE SUPREME COURT 

 

OF THE 

 

STATE OF SOUTH DAKOTA 

 

APPEAL NO. 28352 

__________________________ 

 
JIMMY and LINDA KRSNAK,                     

 

                                           Plaintiffs and Appellants 

                                                                               

vs.                                                                                     

                                                                                        

BRANT LAKE SANITARY DISTRICT,                          

 

                                           Defendant and Appellee 

_________________________ 

 

APPEAL FROM THE CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

LAKE COUNTY, SOUTH DAKOTA 

_________________________ 

THE HONORABLE VINCENT A. FOLEY 

Circuit Court Judge 

_________________________ 

APPELLANT’S BRIEF  

 

PRELIMINARY STATEMENT 

  For ease of reference, Appellants, Jimmy and Linda Krsnak, will be referred to as 

either “Appellants” or “Krsnaks.”  Appellee in this matter, Brant Lake Sanitary District, 

will be referred to as either “Appellee” or “BLSD.”  References to the settled record, that 

being the register of actions, if any, will be made by the letters “SR” followed by the 

applicable page number(s).  References to the Transcript of the Summary Judgment 
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hearing on February 2, 2017, will be made by the letters “SJ-T:” followed by the 

applicable page number(s).  References to transcripts or portions of transcripts that may 

otherwise be part of the record herein, will be referred to by the appropriate name and/or 

hearing date followed by “T:” (for “Transcript”) and followed by the applicable page 

number(s) where necessary.   

JURISDICTIONAL STATEMENT and STATEMENT OF THE CASE 

The appeal herein is taken pursuant to Appellant’s statutory right to appeal pursuant 

to SDCL 15-26A-3.  Krsnaks underlying claim(s) in this action of Inverse Condemnation 

and Nuisance were advanced as part of Appellants’ Amended Complaint as filed in this 

matter on September 7, 2012.  SR 344-348.  With the subject property as well as the 

offending “new” BLSD sewer lagoon located just outside of Chester, South Dakota and 

adjacent to the Krsnaks rural property, this matter was commenced in Lake County and, 

as a result, it was appropriately venued in Lake County.  See, SR 344-348. 

This appeal is from a cursory e-mail decision & letter/memorandum (Appendix A) 

and subsequent Order and Judgment of Dismissal entered by Circuit Judge Vince Foley, 

with such memorandum opinion dated July 5, 2017, and as filed on July 11, 2017, and 

with the trial court’s Order and Judgment of Dismissal and Notice of Entry thereof being 

thereafter filed on July 19, 2017.  Appendix B; SR 591-593.  Thereafter, Appellant timely 

appealed the matter to this Honorable Court on August 17, 2017.  SR 597.  

STATEMENT OF LEGAL ISSUES 

ISSUE 1 

THE CIRCUIT COURT ERRED IN GRANTING SUMMARY JUDGMENT TO BRANT 

LAKE SANITARY DISTRICT [BLSD] SINCE THERE ARE GENUINE ISSUES OF 

MATERIAL FACT SURROUNDING THE ADVERSE EFFECTS OF SEWAGE BEING 

ADJACENT TO AND/OR SEWAGE SEEPAGE NEAR LINDA’S GARDEN’S PROPERTY. 
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Appellant submits that the Circuit Court, Judge Foley, erred in granting 

summary judgment to BLSD since there are genuine issues of material fact 

that were called into question in the record by Appellants, however, with 

such genuine issues of material fact being left unaddressed within or as a part 

of the Court’s brief memorandum opinion.  SR 604-605; Appendix A-1-A-3.  

Rupert v. City of Rapid City, 2013 S.D. 13, 827 NW2d 55;  

Hall v. State ex rel. South Dakota Dept. of Transp., 2006 S.D. 24, 712 NW2d 22;  

Gellert v. City of Madison, 50 S.D. 559, 210 NW 978 (1926); 

SDCL 15-6-56. 

STATEMENT OF THE FACTS 

 Appellants/Krsnaks reside in rural Lake County (outside the City of Chester) and 

have for a number of years operated a business, “Linda’s Gardens”, as a unique family-

owned agricultural business venture for the purpose of selling its products at local 

farmer’s markets and also to area businesses who seek out Krsnaks fresh, homegrown, 

natural and local garden products. 

Krsnaks rural/agricultural property is adjacent to (just north of) the wastewater 

treatment facility operated by the Chester Sanitary District.  As noted, Krsnaks own and 

operate "Linda's Gardens" as a for-profit business venture - looking to increase business 

each year that they were in operation.  See, Jimmy Krsnak deposition, pp. 9-10; 29-32.  

Appellee/BLSD is a recognized sanitary sewer district organized under the laws of the 

State of South Dakota and located in the southern portion of the same quarter section of 

land as Appellants. The prior water treatment facility (prior to 2012) consisted of two 

wastewater treatment cells. Chester entered into a Joint Powers Agreement with BLSD 

for the purpose of adding a third wastewater treatment lagoon to the facility.  See 

generally, Jimmy Krsnak deposition, pp. 14-15.  Construction took place in 

approximately 2011-2012 and the third lagoon - much closer to Appellant’s property   

and garden production area (within approximately only 500-600 feet) was finished late in 
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2012 - after the commencement of this action.  BLSD’s (additional) third sewer lagoon is 

approximately eight (8) acres in size and was, to the detriment of Krsnaks as neighbors, 

designed and as outlined in the record “to allow for [sewage] seepage of approximately 

14,000 gallons per day,” while the prior “existing cells [we]re also designed for seepage 

of approximately 14,000 gallons per day.”  See, Appendix D, F and G; cf., Appendix H.  

  Following construction and operation of the additional third sewer lagoon, as part 

of discovery in this file it was established by the Krsnaks - and not factually refuted by 

BLSD - that they believed that - because the BLSD’s Lagoon was/is much closer to their 

property and garden area and also much bigger than in the past - Appellee’s additional 

third sewer lagoon has been and is more odorous than [only] the Chester Sanitary 

District’s lagoons because it obviously “stinks more.”  See, Appendix D, F and G.           

In addition, as part of this action, Krsnaks engaged an expert MAI Appraiser, Steven C. 

Shaykett, who determined that BLSD’s “new” sewer lagoon1 – built adjacent to the 

original (Chester facility) sewer lagoons to the north (versus to the west) and, as such, 

significantly closer to the southern edge of Krsnaks property – was only approximately 

675 feet from the Krsnaks property and that the Krsnaks property was independently 

found to be negatively impacted and damaged thereby.  See, Appendix E-2 and E-4-E-5.2     

 As a result, Appellants brought an action in 2012 primarily under the theories of 

inverse condemnation for the unconstitutional and unlawful taking of their property by 

and through the construction and installation of Appellee’s additional third sewer lagoon 

                                                           
1 As apparently related to a “new” sewer system that was to be built around Brant Lake to 

serve approx. 230 property owners which, ultimately, was part of other/separate litigation 

involving BLSD and Excel Underground and involving a recent jury verdict against BLSD. 
2 See also, Krsnaks Opposition to Defendant’s Statement of Undisputed Material Facts,   

Nos. 1-5.  Appendix C. 
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and for the unique and unlawful nuisance (SDCL Ch. 21-10) that resulted therefrom.  

See, SR 344-348; see also, SJ-T pp. 14-15; Appendix G.  BLSD, after failing to prevail 

on its initial motion to dismiss as ruled on by the trial court on December 20, 2012 (SR 

407), later moved for summary judgment in this matter.  Following a summary judgment 

motion hearing on February 2, 2017, the trial court filed its initial indication of 

summarily granting summary judgment in favor of BLSD on June 30, 2017, and follow-

up cursory letter/memorandum dated July 5, 2017.  See, Appendix A. 

ARGUMENT:    

ISSUE PRESENTED 

THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT   

TO BLSD SINCE THERE ARE GENUINE ISSUES OF MATERIAL FACT 

SURROUNDING THE ADVERSE EFFECTS OF THE SEWAGE LAGOON 

BEING TOO CLOSE IN PROXIMITY TO AND/OR RELATED SEWAGE 

SEEPAGE OCCURRING NEAR LINDA’S GARDEN’S PROPERTY. 

As the Court is aware, South Dakota’s summary judgment standard has long-been 

articulated and explained in our courts as outlined under SDCL § 15-6-56(c).  That is, 

summary judgment can be appropriate “if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that 

there is no genuine issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law.”  It has also long been held in South Dakota that summary 

judgment is ‘an extreme remedy, [and] is not intended as a substitute for a trial.’  In 

addition, ‘[s]ummary judgment is not the proper method to dispose of factual questions.’  

Stern Oil Co., Inc. v. Brown, 2012 S.D. 56, ¶ 9, 817 NW2d 395, 399, citing, Bozied v. 

City of Brookings, 2001 S.D. 150, ¶ 8, 638 NW2d 264, 268.  However, “an alleged 

violation of a constitutional right (such as the taking of private property without just 

compensation) is ‘an issue of law to be reviewed under the de novo standard of review.’”  
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See, Rupert v. City of Rapid City, 2013 S.D. 13, ¶ 8, 827 NW2d 55, 60, citing, Benson v. 

State, 2006 S.D. 8, ¶ 39, 710 NW2d 131, 145.   

Furthermore, this Court has generally held that in inverse condemnation claims, 

somewhat analogous to a part of the claim(s) herein, where there is a question about the 

unique type or extent of damage(s) to a party’s property – that such matters more 

typically amount to questions of fact to be decided by a jury as the ultimate fact-finders in 

such cases.  Cf., Rupert v. City of Rapid City, 2013 S.D. 13, ¶¶ 23-26, 827 NW2d 55, 65-

67.  Additionally, by way of an inverse condemnation overview, Krsnaks note that the 

Court reiterated in Hall v. State ex rel. South Dakota Dept. of Transp., 2006 S.D. 24, ¶¶ 

13-14, 712 NW2d 22, 27 that:   

The United States Constitution provides that private property shall not “be taken 

for public use, without just compensation.” US Const amend V. [Similarly,] 

Article VI, Section 13 of the South Dakota Constitution mirrors the federal 

constitution and states that “[p]rivate property shall not be taken for public use, 

or damaged, without just compensation.” As [the Court] recently clarified, the 

damage clause of our constitution provides a remedy additional to that provided 

by the federal constitution. Krier, 2006 SD 10, ¶¶ 23-25, 709 NW2d at 845. 

Krier reaffirmed that:  

[I]t is a basic rule of this jurisdiction governing compensation 

for consequential damages that where no part of an owner's 

land is taken but because of the taking and use of other 

property so located as to cause damage to an owner's land, 

such damage is compensable if the consequential injury is 

peculiar to the owner's land and not of a kind suffered by the 

public as a whole. 

Id. ¶ 23, 709 NW2d at 847 [Emphasis added] (citing, State Hwy. Comm'n v. Bloom, 77 

S.D. 452, 461, 93 NW2d 572, 577 (1958)). 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOAMENDV&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDCNART6S13&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_845&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_845
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_847&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_847
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959113147&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_577&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_577
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959113147&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_577&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_577
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Accordingly, the damage clause of the South Dakota Constitution allows … property 

owner[s] to seek compensation ‘for the destruction or disturbance of easements of light and 

air, and of accessibility, or of such other intangible rights as … enjoy[ed] in connection 

with and as incidental to the ownership of the land itself.’ Citing, Hurley v. State, 82 S.D. 

156, 161, 143 NW2d 722, 725 (1966) (quoting 2 Nichols on Eminent Domain § 6.44). 

In this case the trial court – after initially simply indicating that it had “granted 

[BLSD’s] Motion for Summary Judgment” (Appendix A-1) – ultimately made a 

determination that, essentially, there was no genuine issue of material fact as to, 1.) no 

evidence presented of “water seepage” impacts to the Krsnak property thereby3; 2.) the 

suggestion of impact due to the business model of Linda’s Gardens is merely speculative 

due to inaction towards GAP certification4; 3.) the only effective evidence presented in 

                                                           
3 Krsnaks, however, are not aware of any factual or legal issue(s) in the case at bar pertaining  

to adverse property effects or property damage issues as related to “water seepage” from 

BLSD’s new sewer lagoon.  There was, however, undisputed evidence presented by Krsnaks 

about the adverse impacts suffered by them as related to some level of sewage seepage as 

most likely affecting both well water quality after BLSD installed its new sewer lagoon 

(Appendix H), and, the negative impact/damages to the Krsnaks property and/or business 

venture after BLSD installed its new sewer lagoon (Appendix E) – including Krsnaks 

direct/proximate inability to obtain GAP certification (“Good Agricultural Practices” 

pursuant to USDA regulations) for their gardening business operation because of the all too 

close proximity of BLSD’s new sewer lagoon.  See, Jimmy Krsnak deposition at pp. 59-62; 

see also, Appendix D, F and G. 
4 See, Jimmy Krsnak deposition at pp. 59-60: “…One of the problems we’re facing is the new 

GAP regulations … that the USDA has come out with has a test that they apply to each 

location … And one of those [objective] test questions, which is critical, is that the farm - to 

be certified - has to be a certain distance away from a sanitary [sewer] lagoon.  Well, since 

Brant Lake built their [new] lagoon, we can no longer get certified for those points.  That 

wasn’t the case with Chester, Chester was far enough away that we could still get 

certification under that, under their scenario; but now with Brant Lake [being so much closer 

to our property], we can no longer get [GAP] certification.”  [Emphasis added.]  See also, 

Appendix D-2, ¶ 6.  In addition, it’s important to note that BLSD failed to factually refute in 

any respect the fact that Krsnaks - having researched GAP certification within their industry - 

knew* that they could not obtain the necessary GAP certification because of the close 

proximity of BLSD’s new sewer lagoon. (“…[W]e *know that we can’t pass [GAP 

certification]…  Jimmy Krsnak deposition at p. 61, as factually unrefuted by BLSD.) 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966110967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_725&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_725
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966110967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_725&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_725
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response remains the ‘stink.’ Even assuming that to be true, and even that it is worse for the 

Krsnaks due to proximity, it is not unique and fails to establish nuisance. [Citing] Krier v. 

Dell Rapids Twp., 2006 SD 10, ¶ 23, 709 NW2d 841, 847.         

Krsnaks submit, however, that they have outlined genuine issues of material facts in 

the case at bar as related to BLSD’s taking or de facto taking and/or as to the damaging 

nuisance condition(s) faced by them and contrary to the trial court’s initial erroneous two 

points above (see/cf., key footnotes 3-4, supra), as well as, arguably, its statement that 

“the only effective evidence presented in response remains the ‘stink’” (Appendix A-2).  

However, within the underlying record in this case, Krsnaks offered their fact-based 

descriptions of unique issues and related problems that they face as their property was 

located (and is still located) within approximately 600 feet of the new BLSD sewer 

lagoon.5  Including, of course, not the least of which such important material fact is that 

the property currently suffers from the more overwhelming stink as attributable to 

BLSD’s new/3rd sewer lagoon.  See, Appendix C-2 at ¶ 4; Appendix F, Jimmy Krsnak 

Affidavit at ¶¶ 5-6, (…[T]he odor bec[a]me much more serious. It has actually made us 

physically ill.  We’ve had odor so bad that we just had to leave the place. And it wasn’t 

that bad with the Chester Sanitary District.” “…It’s just the gases or odors coming off 

the place gets so strong that you get just physically sick) [Emphasis added].   

Additionally, it is important to point out that Appellants, through Linda Krsnak, 

has offered uncontroverted factual testimony to the extent that, “Linda’s Gardens 

gardening or farming operation, has suffered a unique and peculiar injury not a kind 

suffered by the general public in and around Chester by having the BLSD Lagoon 

                                                           
5 See, Appendix D and E; see also, Linda Krsnak deposition at pp. 44-45.   
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encroaching on your undersigned’s southern property boundary.  That is, there is no 

other property owner as close as approximately 500-600 feet from the new sewer lagoon 

and certainly no other property owner at or near this rural area and - to your Affiant’s 

knowledge - there is no other person or entity in the rural Lake County area that is 

attempting to operate a gardening business immediately adjacent to a new lagoon.”  See, 

Appendix D-1-D-2, Linda Krsnak Affidavit at ¶ 4.  That is, Appellants submit that, 

contrary to arguments or notations below, it is very much a factual - not legal - question 

as to whether they, as Plaintiffs, can ultimately persuasively prove such an important 

material fact at trial before the Krsnak’s peers; that is, Lake County fact-finding jurors.   

Moreover, as to the controlling law in these types of fact-based takings or de facto 

takings or nuisance cases, Krsnaks would respectfully point the Court toward a review 

and contrast of other generally analogous cases like Lawrence County v. Miller, 2010 

S.D. 60, ¶¶ 26-27, 786 NW2d 360, 370 (De Facto taking analogy between airspace 

easements over property as compared to the case at bar wherein Plaintiffs are disrupted in 

the reasonable use of their property by and through the unreasonable adverse effects and 

stink on their property from the BLSD sewage lagoon near the southern edge of their 

home and business property.) (“…Under a claim of inverse condemnation, owners are 

entitled to just compensation for a de facto taking of a portion of their remaining property 

at the point such a taking actually occurs. Hurley I, 81 S.D. 318, 134 NW2d at 784-85. 

‘Landowners ... have a claim of right to their property. Thus, their allegation that the 

[County's] actions result in an unconstitutional taking is sufficient to present a justiciable 

controversy.’ Benson, 2006 SD 8, ¶ 16, 710 NW2d at 140.  Such a claim may be brought 

directly by a landowner and does not wait upon a formal condemnation action by the 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965118414&pubNum=595&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_784&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_784
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008310994&pubNum=595&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_140&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_140
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governmental entity which may, or may not, ever occur. Hurley I, 81 S.D. 318, 134 

NW2d at 784-85.  …  A taking of an airspace easement over private property occurs 

when the actions of the government create a ‘direct and immediate interference with the 

use and enjoyment of the land.’ Branning v. United States, 228 Ct.Cl. 240, 654 F.2d 88, 

97 (1981) (citing Lacey v. United States, 219 Ct.Cl. 551, 553, 595 F.2d 614, 615 (1979)). 

See also, Griggs v. Allegheny County, 369 U.S. 84, 82 S.Ct. 531, 7 L.Ed.2d 585 (1962); 

United States v. Causby, 328 U.S. 256, 66 S.Ct. 1062, 90 L.Ed. 1206 (1946). Most cases 

in this arena have dealt with the resulting noise disturbance created by overhead flights. 

See, Branning, 654 F.2d at 99.  However, the case law on noise disruptions, whether as a 

taking, disruption in the reasonable use of the land or damage to the value of the land, is 

analyzed under the same legal rubric as other takings.”).  See also, Hall v. State ex rel. 

South Dakota Dept. of Transp., 2011 S.D. 70, ¶¶ 37, 806 NW2d 217, 230 as cited within 

Rupert.6  

To the foregoing point, Krsnaks submit that their present case in this matter is, in 

fact, sadly a stronger and more offensive case than the offending factual case presented in 

Krier v. Dell Rapids Twp., 2006 SD 10, 709 NW2d 841, which BLSD below almost 

exclusively relied on in arguing this to the trial court.  Moreover, Krsnaks submit that 

through BLSD’s actions in locating the “new” 3rd sewer lagoon closer (only 675 feet) 

than the State’s accepted design standard distance of such a sewer lagoon (1,320 feet), 

                                                           
6 “The underlying intent of the [damages] clause is to ensure that individuals are not unfairly 

burdened by disproportionately bearing the cost of projects intended to benefit the public 

generally.” DeLisio v. Alaska Super. Ct., 740 P2d 437, 439 (Alaska 1987). “The tendency 

under our system is too often to sacrifice the individual to the community; and it seems very 

difficult in reason to show why the [governmental entity] should not pay for property which it 

destroys or impairs the value, as well as for what it physically takes.” Bakke v. State, 744 P2d 

655, 657 (Alaska 1987); Liddick v. City of Council Bluffs, 232 Iowa 197, 218, 5 NW2d 361, 

372–73 (1942). [Emphasis added.] 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965118414&pubNum=595&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_784&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_784
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965118414&pubNum=595&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_784&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_784
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981131823&pubNum=350&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_350_97&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_97
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981131823&pubNum=350&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_350_97&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_97
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979112358&pubNum=350&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_350_615&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_615
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962127574&pubNum=708&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946116214&pubNum=708&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981131823&pubNum=350&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_350_99&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_99
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_845&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_845
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987097561&pubNum=0000661&originatingDoc=Ib8881e62015211e1be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_661_439&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_439
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987137781&pubNum=0000661&originatingDoc=Ib8881e62015211e1be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_661_657&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_657
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987137781&pubNum=0000661&originatingDoc=Ib8881e62015211e1be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_661_657&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_657
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942105657&pubNum=0000595&originatingDoc=Ib8881e62015211e1be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_595_372&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_372
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942105657&pubNum=0000595&originatingDoc=Ib8881e62015211e1be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_595_372&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_372
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that they [Krsnaks] are being unconstitutionally sacrificed as an individual family to/for 

the benefit of the community [“new” Brant Lake sewer users]; however, based on the 

foregoing authorities, BLSD should of course be required to justly compensate Krsnaks 

for the property and/or property rights that it has either destroyed or for what it has 

caused an impaired value of.  See and compare, Appendix D, E, F, G and H.    

In that regard, Krsnaks submit that a reviewable and analogous and even more 

strongly malodourous case demonstrating a compensable fact-based taking for similarly 

situated plaintiffs - even though the offender(s) referenced therein were acting pursuant to 

supposed state or municipal sewage disposal authority - is outlined in Parsons v. City of 

Sioux Falls, 65 S.D. 145, 272 NW 288 (1937).   

In Parsons, plaintiff/property owner near the city’s discharge area of untreated 

sewage into the Big Sioux River brought an action seeking an injunction and damages 

under the general theories of nuisance and as an uncompensated taking or damaging of 

private property.  In Parsons this Court, quoted the Connecticut Supreme Court when it 

analogously found (and, as subsequently noted, also referenced municipal sewer issues that 

adversely affected and damaged neighboring properties) by holding that: 

‘The right to pour into the river surface drainage does not include the right to 

mix with that drainage noxious substances in such quantities that the river 

cannot dilute them, nor safely carry them off without injury to the property of 

others. The latter act is in effect an appropriation of the bed of the river as an 

open sewer, and the proposition that it may become lawful by reason of 

necessity is inconsistent with undoubted axioms of jurisprudence. The 

appropriation of the river to carry such substances to the property of another is 

an invasion of his right of property. When done for a private purpose, it is an 

unjustifiable wrong. When done for a public purpose, it may become justifiable, 

but only upon payment of compensation for the property thus taken. Public 

necessity may justify the taking, but cannot justify the taking without 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_845&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_845
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_845&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_845
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compensation.’ The Legislature under the provisions of the [South Dakota] 

statute … expressly authorizes a municipality to condemn private property, 

when necessary, in the construction and maintenance of a sewerage system,   

and the right to discharge sewage into a stream is granted on condition that     

the disposal shall not ’create any foul or obnoxious odors in the air or along the 

stream.’ This is a recognition that legislative sanction cannot justify the taking 

or damaging of private property without compensation.”   

See also, Horstad v. Bryant, 50 S.D. 199, 208 NW 980 (1926); Gellert v. City  

of Madison, 50 S.D. 559, 210 NW 978 (1926) (…[B]ut during … 1922 changes 

were made in the sewer system of appellant [City of Madison], causing large 

quantities of offensive [sewage-related] matter to be cast into said stream 

immediately above the premises occupied by the respondent, and causing the 

water of said stream, flowing in close proximity to respondent's home, to be so 

polluted as to give off odors which are extremely offensive and injurious to 

health and to cause such premises to be uninhabitable, to the injury of [the 

property owners] in the sum of $3,000.”). [Emphasis added.]; see also/cf.,  

Greer v. City of Lennox, 79 S.D. 28, 32, 107 NW2d 337, 339 (1961) (In the 

sense used here a nuisance is a condition which substantially invades and 

unreasonably interferes with another’s use, possession or enjoyment of [their] 

land. It may be intentionally or unintentionally created. Citations omitted)        

 In sum, based on the genuine fact issues outlined showing both an uncompensated 

taking as well as unlawful nuisance conditions faced by the Krsnaks at their property and as 

part of their unique business, including within the facts outlined in depositions, affidavits 

and exhibits in the file, as well as the supporting legal authorities outlined herein, Appellants 

respectfully request that this Honorable Court reverse the trial court’s order for summary 

judgment in this matter and allow Krsnaks underlying action(s) to proceed to be hereafter 

heard and determined by and through their right to fact-finding jury trial in Lake County.   

~ CONCLUSION and REQUEST FOR ORAL ARGUMENT ~ 

 Appellants submit that, by and through the arguments and authorities submitted 

herein, they have established that there are - at a minimum - genuine issues of material 
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facts in the underlying litigation file issues herein.  It was therefore reversible error for 

summary judgment to have been granted to Appellee/BLSD below and, as a result, 

Appellants respectfully request this Court to reverse and remand this matter.  Finally, 

Appellants respectfully request to further outline and articulate their arguments and 

authorities herein at a forthcoming oral argument session before this Honorable Court.   
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JURISDICTIONAL STATEMENT 

 

 Appellants Jimmy and Linda Krsnak appeal the July 5, 2017 Letter opinion and 

corresponding July 11, 2017 Order Granting Summary Judgment and Judgment of 

Dismissal.  Notice of Entry of the Summary Judgment and Judgment of Dismissal was 

served upon Appellants on July 19, 2017.  Appellants filed their Notice of Appeal on 

August 17, 2017.   

STATEMENT OF THE ISSUES 

ISSUE 1 

WHETHER THE CIRCUIT COURT ERRED IN GRANTING SUMMARY JUDGMENT IN 

FAVOR OF THE DISTRICT AND AGAINST THE KRSNAKS ON EACH OF THE 

KRSNAKS’ CLAIMS AGAINST THE DISTRICT. 

 The Circuit Court granted summary judgment in favor of the District and against 

the Krsnaks because the Krsnaks failed to establish each element of their claims against 

the District.   

 Most relevant authorities: 

• Krier v. Dell Rapids Twp., 2006 S.D. 10, 709 N.W.2d 841. 

• Lawrence Cnty. v. Miller, 2010 S.D. 60, 786 N.W.2d 360. 

• Krsnak v. S.D. Dep’t of Env’t & Nat. Res., 2012 S.D. 89, 824 N.W.2d 429. 

STATEMENT OF THE CASE 

 Appellants Jimmy and Linda Krsnak (“the Krsnaks”) appeal from a Judgment 

entered by the Third Circuit Court, Lake County, the Honorable Vincent A. Foley, 

Circuit Court Judge, presiding.  The Krsnaks brought inverse condemnation and nuisance 

claims against Appellee Brant Lake Sanitary District (“the District”) following 
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construction of a wastewater treatment pond.  The District moved for summary judgment 

asserting the Krsnaks had not established evidence supporting each essential element of 

their takings or nuisance claim.  The Circuit Court properly granted the District’s Motion 

for Summary Judgment.  The Krsnaks presented no evidence establishing a dispute of 

material fact whether the District’s treatment pond constituted a taking of the Krsnaks’ 

property under either federal or state law, nor did the Krsnaks present evidence which 

could establish the treatment pond constituted a public or private nuisance.    

STATEMENT OF FACTS 

 The District is a recognized sanitary sewer district organized under the laws of the 

State of South Dakota.  See Appendix H (Statement of Undisputed Material Facts at ¶ 1).   

The District designed and constructed a treatment pond (the “BLSD Pond”) to service an 

increase in wastewater flow in the Brandt Lake area.  See Appendix H (Statement of 

Undisputed Material Facts at ¶ 3).  The design of the BLSD Pond was approved by the 

South Dakota Department of Environment and Natural Resources (“DENR”).  Krsnak v. 

S.D. Dep’t of Env’t & Natural Res., 2012 S.D. 89, ¶ 6, 824 N.W.2d 429, 433.  The BLSD 

Pond was constructed immediately next to and tied into two previously existing treatment 

ponds the Chester Sanitary District has operated since 1999 (the “CSD Ponds”).  See 

Appendix H (Statement of Undisputed Material Facts at ¶ 2); see also Appendix A (aerial 

map).  The BLSD Pond went into operation in late 2012 or early 2013.  See, Appendix H 

(Statement of Undisputed Material Facts at ¶ 4); see also, Appellant’s App’x C-2.   

 Linda Krsnak, one of the plaintiffs below and appellants herein, owns 8.27 acres 

of property located in the same quarter-section as the BLSD and CSD Ponds.  See, 

Appendix H (Statement of Undisputed Material Facts at ¶ 5); see also Appendix A (aerial 
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map).  Ms. Krsnak operates a business known as Linda’s Gardens on her property (the 

“Linda’s Gardens Property”), and she and her husband, Jimmy Krsnak, moved their 

residence to the Linda’s Gardens Property sometime after the CSD Pond began operation.  

See, Appendix H (Statement of Undisputed Material Facts at ¶¶ 5-6).  The surface of the 

Linda’s Gardens Property sits at a higher elevation than the both the CSD and BLSD 

Ponds.  See, Appendix H (Statement of Undisputed Material Facts at ¶ 7); see also, 

Appellant’s App. C-2, ¶ 3.  A sixty-foot well on the Linda’s Garden Property is generally 

used to water the crops, but the Linda’s Garden Property also receives water from a rural 

water system.  See Appendix H (Statement of Undisputed Material Facts at ¶ 8); see also 

Appendix C (Deposition of Jimmy Krsnak at 18:2–14).  

 The Krsnaks opposed construction of  both the CSD and BLSD Ponds.  Jimmy 

Krsnak was a party to an unsuccessful lawsuit brought to stop the CSD Ponds.  Appendix 

C (Deposition of Jimmy Krsnak at 12:3–11); see also Krsnak v. Chester Sanitary Dist., 

39CIV00000166 (S.D. Cir. Court, 3d Cir. 2000).  Summary judgment was granted 

against the opponents of the CSD Ponds, ending that lawsuit.  Appendix C (Deposition of 

Jimmy Krsnak at 14:12–14); Chester Sanitary Dist., 39CIV00000166.  

 After the BLSD Pond was approved by the Lake County Board of Adjustment, 

the Krsnaks filed a civil action challenging the Board of Adjustment’s grant of a 

conditional use permit.  See generally, Krsnak v. Lake Cnty. Bd. of Adjustment, 

39CIV11000125 (S.D. Cir. Ct.,3d Cir. 2011).  On July 5, 2011, however, the Circuit 

Court dismissed the Krsnaks’ attempt to seek review of that decision.  See Appendix F. 

 The Krsnaks then sought to compel the DENR to stay construction of the BLSD 

Pond after the DENR had approved the facility’s design.  See generally, Krsnak, 2012 
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S.D. 89, 824 N.W.2d 429.  In that writ of mandamus action,1 the Krsnaks asserted the 

DENR failed to comply with applicable South Dakota statutes, administrative rules, and 

internal guidelines when approving the BLSD Pond.  Id. ¶ 7, 824 N.W.2d at 433.  During 

the pendency of the Krsnaks’ writ of mandamus action, the Krsnaks commenced this 

action alleging inverse condemnation and nuisance claims against the District and 

seeking declaratory judgment of their rights.  See Appendix I (Amended Complaint).   

 The Krsnaks’ claims in their writ of mandamus action asserted DENR failed to 

comply or require the District to comply with SDCL §§ 34A-2-27 and -29, South Dakota 

Administrative rules in Chapter 74:53:01, and the DENR’s Recommended Design 

Criteria Manual for Wastewater Collection and Treatment Facilities (“Design Criteria 

Manual”).  Krsnak, 2012 S.D. 89, ¶¶ 11–22, 824 N.W.2d at 434–38.   This Court 

affirmed the trial court’s denial of the Krsnaks’ petition for writ of mandamus.  Id. ¶ 23, 

824 N.W.2d 429, 438.   

 The claims against the District in the Krsnaks’ Amended Complaint were rooted 

in the same alleged violations of state statutes, regulations, and the Design Criteria 

Manual.  See Appendix I (Amended Complaint at ¶¶ 6–10).  The District moved for 

dismissal of the Krsnaks complaint for failure to state a claim.  Although that motion was 

denied, the Circuit Court acknowledged this Court’s holding in Krsnak that ARSD 

Chapter 74:53:01 is not applicable to the BLSD Pond.  See Appendix B (Letter Opinion 

at p. 4).  Accordingly, the Circuit Court’s Letter Opinion held that the majority of the 

Krsnaks’ legal theories were untenable.  However, the Circuit Court allowed the Krsnaks 

                                                 
1 The writ of mandamus action was commenced in the South Dakota Circuit Court, Sixth 

Judicial Circuit, Hughes County. 
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to proceed with discovery based on the narrow theory that the Krsnaks might demonstrate 

the lagoon was contaminating the groundwater on the Linda’s Gardens Property.  Id. at 

pp. 4, 6.  The parties then commenced discovery on this theory, and the Krsnaks also 

attempted to pursue a claim that the smell of the BLSD Pond was a unique injury to them 

giving rise to a takings claim.2     

 The Krsnaks’ depositions established that, prior to operation of the BLSD Pond, 

the Krsnaks and several neighbors had complained about the foul smell that emanated 

from the CSD Ponds.  See Appendix H (Statement of Undisputed Material Facts at ¶ 9); 

see also Appendix C (Deposition of Jimmy Krsnak at 16:3-15); see also Appendix D 

(Deposition of Linda Krsnak at 7:2–24).  Jimmy Krsnak testified during his deposition: 

Q. Before the Brant Lake Lagoon was built, you and Linda 

had complained about the smell of the Chester lagoons, 

correct? 

A. Yes. 

Q. And your neighbors had complained about the smell of the 

Chester Lagoons, correct? 

A. Yes.  I believe that’s true. 

Q. When was the smell of the Chester lagoons the worst?  

What time of year typically did you notice the smell was 

the worst from the Chester lagoons? 

A. You could smell the Chester lagoons any time of the year. 

See Appendix C (Deposition of Jimmy Krsnak at 16:3-15).   

Linda Krsnak testified similarly: 

Q. Before the BLSD lagoon was built, you complained to 

people about the smell of the Chester lagoons, correct? 

                                                 
2 The “bad smell” takings claim was not one of the theories the Circuit Court’s December 

20, 2012 Letter Opinion permitted Krsnaks to pursue, but Krsnaks attempted to advance 

it nonetheless.  



 6 

A.  Yes. 

Q. Was there a time of year when it was worse than others or 

was it constant throughout the calendar year? 

A. Oh, there’s varying degrees of that.  And I think that’s kind 

of a relative term, what’s worse; is it worse for five or ten 

seconds or is it worse working in it for half a day or a 

whole day.   

  I remember one particular day – I’m not sure of the 

month, but I think it might have been in 2010 – I went 

outside in the morning to go to work. . . .  I took one breath 

and I had such a searing pain across the top of my head to 

the base of my skull. . . .  I had a headache, felt sick for the 

whole rest of the day.  I went out and worked in our 

building that I call our barn. . . .  And I worked for about 

two hours, but I could not work.  I had to go in the house.  

And I was physically sick.  I had a headache until the next 

day.  

See Appendix D (Deposition of Linda Krsnak at 7:2–8:4).   

 After construction of the BLSD Pond, the Krsnaks and their neighbors continued 

to smell a foul odor emanating from all three treatment ponds.  See Appendix H 

(Statement of Undisputed Material Facts at ¶ 10); see also Appendix C (Deposition of 

Jimmy Krsnak at 24:1–24) (“Q. But you know for certain that the neighbors that you just 

listed have the same odor concerns that you and Linda do, correct? A. Yes.”); see also 

Appendix D (Deposition of Linda Krsnak at 9:10–18) (“We smell all three lagoons year-

round.”).  

 The Krsnaks testified they have never witnessed any substance flow from the 

BLSD Pond onto the Linda’s Gardens Property.  See Appendix D (Deposition of Linda 

Krsnak at 11:8–11).  The Krsnaks also testified they have no evidence the BLSD Pond 

has contaminated the Linda’s Gardens well:  

Q. Do you have any proof that the BLSD Lagoon has ever 

allowed sewage seepage into your well? 
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A. I do not have any actual proof; and there’s no way to get 

actual proof because, you know, one microbe is 

indistinguishable from any other microbe. 

See Appendix C (Deposition of Jimmy Krsnak at 18:23–19:3, 20:2–7); see also Appendix 

D (Deposition of Linda Krsnak at 11:4–11) (“Q. But you don’t have any proof that any 

contamination in your groundwater comes from the BLSD lagoon, correct?  A. Not that 

I’m aware of.”).   

 The District moved for summary judgment against the Krsnaks’ takings claim on 

the grounds the Krsnaks had no evidence the BLSD Pond contaminated their property or 

that their alleged injury was peculiar or distinct from the injury to the public at large.  The 

District moved for summary judgment against the Krsnaks’ nuisance claim on the ground 

the BLSD Pond was a proper exercise of the District’s statutory authority and it is not an 

actionable nuisance.  Likewise, the District sought summary judgment on the Krsnaks’ 

declaratory judgment claim, which merely sought a bare declaration of the Krsnaks’ 

rights and presented no distinct issues of substantive law.     

 The Circuit Court granted the District’s motion for summary judgment through a 

letter opinion dated July 5, 2017.  The Circuit Court found the Krsnaks failed to present 

evidence of “water seepage impacts” to the Linda’s Gardens Property—the only plausible 

legal theory identified in the order denying dismissal.  Appellant’s App’x. A-2.  The 

Circuit Court also found the claimed financial impacts to the Linda’s Gardens business 

model did not preclude summary judgment because they were speculative, and the 

“stink” the Krsnaks complain of is not unique and did not establish a nuisance.  Id. at 1.  
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ARGUMENT 

THE CIRCUIT COURT DID NOT ERR IN GRANTING SUMMARY JUDGMENT 

BECAUSE THE KRSNAKS FAILED TO PRESENT EVIDENCE OF EVERY ELEMENT 

OF EACH OF THEIR CLAIMS AGAINST THE DISTRICT. 

 The Krsnaks complaint alleged three claims against the District: (1) inverse 

condemnation; (2) nuisance; and (3) declaratory judgment of the Krsnaks’ rights.  The 

Krsnaks opposed summary judgment on the grounds that they had offered evidence 

establishing a dispute of material fact with respect to the existence of a taking without 

compensation and a nuisance.  See Appendix G (Plaintiff’s Brief in Opposition to 

Defendant’s Motion for Summary Judgment).  The District will address the inverse 

condemnation and nuisance claims in turn.  The declaratory judgment claim is dependent 

on the Krsnaks’ substantive claims, and fails for the same reasons as the inverse 

condemnation claim and nuisance claims. 

 This Court reviews de novo a trial court’s grant of summary judgment.  Heitman 

v. Am. Family Mut. Ins. Co., 2016 S.D. 51, ¶ 8, 883 N.W.2d 506, 509.  To avoid 

summary judgment, the non-moving party must establish the existence of evidence 

supporting each element on which that party bears the burden at trial.  Karst v. Shur-Co, 

2016 S.D. 35, ¶ 15, 878 N.W.2d 604, 612.   The Krsnaks failed to present evidence 

supporting each element of their claims, and therefore the trial court did not err in 

granting the District’s summary judgment motion.  

A.  The Krsnaks Did Not Present Evidence to Establish Their Inverse 

Condemnation Claim 

 

 The United States constitution ensures that property owners are compensated for 

four types of takings: (1) per se physical takings, (2) per se regulatory takings, (3) 
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regulatory takings depriving a landowner of his or her reasonable investment backed 

expectations, and (4) land-use exactions.  Krier v. Dell Rapids Twp., 2006 S.D. 10, ¶ 22, 

709 N.W.2d 841, 846.   In addition to the U.S. Constitutional protections, the Taking and 

Damaging Clause of the South Dakota Constitution protects against “incidental or 

consequential injuries to property” caused by the taking by a governmental entity of 

nearby property.  Id. ¶ 23, 709 N.W.2d at 847 (internal quotations omitted); see also S.D. 

Constitution art. VI § 13 (“Private property shall not be taken for public use, or damage 

without just compensation . . . .”).  The only theories through which the Krsnaks argued a 

taking had occurred was through either a per se physical taking, see Loretto v. 

Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982), or through a consequential 

damage taking under the South Dakota Constitution.   

 The Krsnaks did not present evidence establishing a per se physical taking.  A 

physical taking requires a physical occupation or intrusion of property.  Id. at 434; see 

also Lawrence Cnty. v. Miller, 2010 S.D. 60, ¶ 17, 786 N.W.2d 360, 368 (affirming 

summary judgment against landowner who failed to establish an actual physical invasion 

of the airspace over the landowner’s property).  The Krsnaks’ potential physical intrusion 

theory that survived the motion to dismiss was the possibility that the BLSD Pond would 

seep onto the Linda’s Gardens Property.  See Appendix B (Letter Opinion at p. 6).  In the 

over four years between narrowly surviving dismissal and the District’s motion for 

summary judgment, the Krsnaks offered no evidence establishing any wastewater from 

the BLSD Pond entered the Linda’s Gardens Property.  See Appendix C (Deposition of 

Jimmy Krsnak at 18:23–19:3); see also Appendix D (Deposition of Linda Krsnak at 

10:23–11:7).  Rather, in opposition to summary judgment, the Krsnaks could only 
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speculate that at some time in the future, the BLSD Pond might somehow seep into the 

Linda’s Gardens well.  Appellants App’x. C-2, ¶ 3; Id. F-2, ¶ 6.  However, speculation 

about a future physical intrusion of property is insufficient to establish a physical taking 

requiring compensation.  Lawrence Cnty., 2010 S.D. 60, ¶ 17, 786 N.W.2d at 367–68 (the 

landowner’s speculation on effects of possible future expansion of airport service was too 

speculative to constitute a taking where the county had taken no steps toward such action 

nor expressed any intent of doing so).  Further, there is no other evidence of physical 

intrusion, such as a flow over land.  See Appendix D (Deposition of Linda Krsnak at 

11:8–11); see also Appendix C (Deposition of Jimmy Krsnak at 20:2–7).  In short, the 

Krsnaks failed to establish any evidence showing the BLSD Pond, or any substance from 

the BLSD Pond, physically occupied the Linda’s Gardens Property.  As such, the 

Krsnaks have no physical taking claim.   

Likewise, the Krsnaks failed to establish the necessary elements of a 

consequential damage taking under the South Dakota Constitution.  A consequential 

damage taking claim requires the injury to the landowner’s property to be “peculiar to the 

owner’s land and not of a kind suffered by the public as a whole.”  Krier v. Dell Rapids 

Twp., 2006 S.D. 10, ¶ 23, 709 N.W.2d at 847 (internal quotation omitted).  The claimed 

injury to the Linda’s Gardens Property is not peculiar to that property nor distinct from 

that suffered by the public as a whole.  Both Krsnaks freely admitted at their depositions 

that many of the neighbors had the exact same complaints they did.  See Appendix H 

(Statement of Undisputed Material Facts at ¶ 10); see also Appendix C (Deposition of 

Jimmy Krsnak at 24:1–24); see also Appendix D (Deposition of Linda Krsnak at 9:14–

18).  Indeed, in the Krsnaks’ prior lawsuit, they alleged that twenty-four adjoining 
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landowners shared their exact same complaints.  See Appendix E (Affidavit and 

Application for Writ of Mandamus at ¶ 19). 

In an attempt to avoid the effect of those admissions, the Krsnaks argue the 

Linda’s Gardens Property is peculiarly injured because of the “more overwhelming stink” 

on that property and because no other person or business is “attempting to operate a 

gardening business immediately adjacent to the” BLSD Pond.  Appellant’s Brief, pp. 11–

12.  Each of those theories falls short of establishing a peculiar injury allowing for a 

consequential damages taking under the South Dakota Constitution.   

 An injury is peculiar when it is different in kind, not merely in degree, from the 

public as a whole.  Krier, 2006 S.D. 10, ¶ 26, 709 N.W.2d at 847–48.  In Krier, the 

plaintiff and his neighbors each suffered injury in the form of dust drifting from the 

newly graveled road onto their properties.  Id. ¶ 26, 709 N.W.2d at 848.  Krier’s only 

claim to a unique injury to his property was that, unlike his neighbors, his residence 

existed prior to converting the road from pavement to gravel, so only his property value 

was diminished as a result of the graveling of the road.  Id.  This Court found the type of 

injury to Krier’s property and his neighbors’ was the same—dust from the road—so the 

fact that Krier may have suffered to a greater degree than his neighbors did not entitle 

him to compensation under the consequential damages rule.  Id.   

 The only difference between this case and Krier is that this case involves alleged 

odor, not dust.  Otherwise, the cases are indistinguishable.  In this case, the Krsnaks and 

their neighbors each suffer the same purported injury—the smell of the BLSD Pond.  See 

Appendix C (Deposition of Jimmy Krsnak at 16:3-15); see also Appendix D (Deposition 

of Linda Krsnak at 9:14–18).  Moreover, the Krsnaks and their neighbors have dealt with 



 12 

the smell of treatment ponds since prior to construction of the BLSD Pond.  See 

Appendix D (Deposition of Linda Krsnak at 7:2–8:4); see also Appendix C (Deposition 

of Jimmy Krsnak at 16:3–15).  Whether the smell is worse at the Linda’s Gardens 

Property than it is at other properties—or whether it is worse after the BLSD Pond than 

prior to the BLSD Pond—is immaterial because that does not change the character of the 

alleged injury, only the degree. 

 Likewise, the holding in Krier precludes a consequential damages taking based on 

the purportedly unique use to which the Krsnaks were putting the Linda’s Gardens 

Property.  Krier was the only landowner who had built a residence next to the resurfaced 

road prior to it being converted to gravel.  Yet that fact, and the subsequent hit to his 

property value, did not change the character of his alleged injury—dust intrusion from the 

newly-graveled road.  Krier, 2006 S.D. 10, ¶ 28, 709 N.W.2d at 848.  Thus, even if the 

Linda’s Gardens Property is the only property near the BLSD Pond whose owner is 

attempting to operate a gardening business, the claimed injury to the property—the smell 

of the BLSD Pond—is still the same.  Were the rule otherwise, property owners could 

always avoid the peculiarity rule in Krier by finding some way in which their use of their 

property differs from their neighbors’ uses.  

 In a related claim, the Krsnaks assert they were peculiarly injured by their 

supposed inability to become USDA Good Agricultural Practices certified (“GAP 

certified”).  First, the ability to become GAP certified does not change the character of 

the injury, only the consequences arriving therefrom.  See id.  Even if it were material, 

the Krsnaks have offered nothing more than speculation that they would not be able to 

become GAP certified if they attempted—Linda’s Gardens has never attempted to 
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become GAP certified.  See Appendix D (Deposition of Linda Krsnak 16:18–19, 25:14–

15); see also Appendix C (Deposition of Jimmy Krsnak at 59:15–61:14).   

 Just as the proximity of the Linda’s Gardens Property to the BLSD Pond does not 

establish an issue of fact with regard to the peculiarity of the Krsnaks’ alleged injury, 

neither does evidence that the Linda’s Gardens Property decreased in value.  This Court 

established in Krier that a decrease in property value alone, even if it is more dramatic 

than the decrease in neighboring property values, does not establish a consequential 

damages taking.  Krier, 2006 S.D. 10, ¶ 28, 709 N.W.2d at 848 (“The fact that a plaintiff 

suffers a higher degree of injury or damages will not entitle him to recovery under the 

consequential damages rule.”). 

 The Krsnaks’ proffered formulation of peculiarity would eviscerate the peculiarity 

requirement of the consequential damages rule.  Any time a less-than-desirable public 

project is commenced, under the Krsnaks’ proposed formulation, the closest neighbor or 

neighbors could seek to exact compensation from the public entity on the basis that no 

other landowner is as close to the project.3   Likewise, each landowner in proximity to the 

project could claim peculiar injuries based on their own esoteric use of their own 

property.  That would allow “not-in-my-back-yard” litigants to exercise disproportionate 

control over public projects and grind the pace of those projects down to the sometimes 

halting pace of litigation, just as the Krsnaks have attempted to do with the BLSD and 

CSD Ponds.   

                                                 
3 Notably, there is real property between the BLSD Pond and the Linda’s Gardens 

Property, so the claim that no other property is exposed to the smell of the BLSD Pond as 

intensely as the Linda’s Gardens Property is inaccurate.  See Appendix A (Arial Map).  
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 The cases cited in the Krsnaks’ brief are inapplicable to the facts of this case and 

do not provide support for their claims.  The Krsnaks’ analogy between sewage smell and 

airplane airspace intrusion is flawed because airspace intrusions involve actual physical 

occupation of a property’s airspace to the exclusion of the property owner.  See, e.g., 

Lawrence Cnty., 2010 S.D. 60, 786 N.W.2d at 368 (affirming summary judgment against 

property owner on an inverse condemnation claim in which the alleged injury of possible 

further airspace intrusion was too speculative).  Likewise, Parsons v. City of Sioux Falls, 

272 N.W. 288 (S.D. 1937), in which the city was discharging sewage upstream of the 

Plaintiff’s riparian property, involves actual physical occupation and intrusion on the 

property owner’s land.  The plaintiff in Parsons owned the shoreline and stream bed all 

the way to the low water level as well as a right to use and enjoyment of the stream along 

his property.  Id. at 291.  The city’s sewage discharge left sludge on the landowner’s 

property and directly interfered with his use of the stream.  Id. at 290.  Thus, actual 

physical invasion of the plaintiff’s property, not merely unpleasant odor emanating from 

a nearby source, supported the Court’s finding that a taking had occurred.  Id. at 292; see 

also Gellert v. City of Madison, 210 N.W. 978 (S.D. 1926) (finding a taking had occurred 

where sewage was discharged in a stream that crossed the property leased by the 

plaintiff)  The smell allegedly emanating from the BLSD Pond near the Linda’s Gardens 

Property does not physically occupy the Linda’s Gardens Property to the exclusion of the 

Krsnaks, and the Krsnaks have no evidence the contents of the BLSD Pond have actually 

physically intruded on the Linda’s Gardens Property.   

 In short, the Krsnaks have presented no evidence to establish a physical intrusion 

of the Linda’s Gardens Property, nor have they shown a peculiar injury establishing a 



 15 

consequential damages taking.  Therefore, the Circuit Court did not err in granting the 

District’s motion for summary judgment.   

B. The Krsnaks Did Not Present Evidence to Establish Their Nuisance 

Claim 

 

 To survive summary judgment on their nuisance claim, the Krsnaks were required 

to present evidence showing the District is “unlawfully doing an act, or omitting to 

perform a duty, which act or omission either . . . [a]nnoys, injures, or endangers the 

comfort, repose, health, or safety of others” or “renders other persons insecure in life, or 

in the use of property.”  SDCL § 21-10-1 (emphasis added).  “Nothing which is done or 

maintained under the express authority of a statute can be deemed a nuisance.”  SDCL 

§ 21-10-2; see also Krier, 2006 S.D. 10, ¶ 19, 709 N.W.2d 841, 846 (holding the 

township’s maintenance of a township road could not be a nuisance because the township 

had a statutory duty to maintain the road); Ostrowski v. City of Spearfish, 2004 S.D. 55, 

¶ 13, 679 N.W.2d 491, 497 (holding the city’s operation of a park could not be a nuisance 

because it was authorized by law).   

 The District has express statutory authority under state law to construct and 

operate the BLSD Pond.  See SDCL § 34A-5-26.  Therefore, no nuisance claim can 

succeed against the District unless some act or omission vitiates its statutory authority.  

See Kuper v. Lincoln-Union Elec. Co., 1996 S.D. 145, ¶ 48, 557 N.W.2d 748, 761 

(analyzing whether a public utility violated any statute or mandatory safety code to 

determine whether provision of electric service could constitute a nuisance).  In their 

Brief, the Krsnaks do not identify a single applicable statute or regulation they claim the 

District has violated and thereby created a nuisance.   
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 The Krsnaks’ previously-asserted statutory or regulatory violations have already 

been rejected by this Court and the Circuit Court below.  The Circuit Court expressly 

rejected the Krsnaks’ nuisance claim based on the District’s alleged failure to comply 

with ARSD § 74:53:01:15 because this Court held that regulation does not apply to the 

BLSD Pond.  See Appendix B (Letter Opinion at 4); see also Krsnak, 2012 S.D. 89, ¶ 18, 

824 N.W.2d at 436.  The Krsnaks’ nuisance claims narrowly survived dismissal solely on 

the ground the Circuit Court found plausible—at least at the pleading stage—the 

allegation that the BLSD Pond would allow “significant sewage seepage” onto the 

Linda’s Gardens Property and into the state’s groundwaters.  See Appendix B (Letter 

Opinion at pp. 4–5).  Thus, to survive summary judgment, the Krsnaks were required to 

present some evidence the BLSD Pond has discharged sewage into either the Linda’s 

Gardens well or the groundwaters of the state.   

 Summary Judgment was proper because the Krsnaks offered no evidence the 

BLSD Pond seeped into surrounding groundwaters or flowed onto the Linda’s Gardens 

Property.  See Appendix C (Deposition of Jimmy Krsnak at 18:23–19:3, 20:4–7, 54:12–

15); see also Appendix D (Deposition of Linda Krsnak at 11:1–11).  The Krsnaks 

presented water analyses from samples taken between July 2013 through March 2015 to 

the Circuit Court and now to this Court.  Those results—which they mischaracterize as 

undisputed—are immaterial because they fail to establish seepage from the BLSD Pond.  

There are no baseline tests from prior to the BLSD Pond, nor does any expert opinion 

link any of the test results to the BLSD Pond.  After four years of discovery, the Krsnaks 

offered only lay person speculation that those “undisputed” results are evidence of 

seepage, despite their candid deposition testimony in which the Krsnaks admit they have 
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no evidence to tie any well contamination the BLSD Pond.  See Appendix C (Deposition 

of Jimmy Krsnak at 18:23–19:3, 20:2–7); see also Appendix D (Deposition of Linda 

Krsnak at 11:4–11).  Such speculation is insufficient to prevent summary judgment, and 

the Circuit Court did not err in disregarding those tests.   

 Likewise, the proximity of the BLSD Pond—specifically, the allegation its 

placement within 675 feet of the Linda’s Gardens Property may not be in compliance 

with the Design Criteria Manual—is immaterial.  As this Court has already held, the 

Design Criteria Manual sets forth recommendations, not requirements, Krsnak, 2012 S.D. 

89, ¶ 22, 824 N.W.2d 429, 437–38 (holding application of the standards set forth in the 

DENSR Recommended Design Criteria Manual is discretionary), and the placement of 

the BLSD Pond was approved by the DENR.  Id. ¶ 2, 824 N.W.2d at 432.  Thus, the 

design and construction of the BLSD Pond was expressly authorized by the DENR.   

 The BLSD Pond is a proper exercise of the District’s statutory authority, 

authorized by the DENR, and the Krsnaks failed to present any evidence showing the 

District has violated any applicable state laws or regulations in building or operating the 

BLSD Pond.  Therefore, the Circuit Court properly granted summary judgment in favor 

of the District rejecting the Krsnaks’ nuisance claim.  

CONCLUSION 

 After over four years of discovery between surviving dismissal and the District’s 

motion for summary judgment, the Krsnaks are unable present evidence establishing 

essential elements of their inverse condemnation and nuisance claims.  Instead, they offer 

only speculation.  The Circuit Court properly granted the District’s motion for summary 
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judgment, and the District requests this Court affirm the Circuit Court’s Order Granting 

Summary Judgment and Judgment of Dismissal.     

Dated at Sioux Falls, South Dakota, this _____ day of May, 2018. 
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  Attorneys for Appellees 
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https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966110967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_725&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_725
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966110967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_725&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_725
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981143044&pubNum=0000595&originatingDoc=Ic0a41eb0532711e6a6699ce8baa114cf&refType=RP&fi=co_pp_sp_595_57&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_57
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_845&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_845
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987137781&pubNum=0000661&originatingDoc=Ib8881e62015211e1be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_661_657&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_657
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942105657&pubNum=0000595&originatingDoc=Ib8881e62015211e1be8fdb5fa26a1033&refType=RP&fi=co_pp_sp_595_372&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_372
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IN THE SUPREME COURT 

 

OF THE 

 

STATE OF SOUTH DAKOTA 

 

APPEAL NO. 28352 

__________________________ 

 
JIMMY and LINDA KRSNAK,                     

 

                                           Plaintiffs and Appellants 

                                                                               

vs.                                                                                     

                                                                                        

BRANT LAKE SANITARY DISTRICT,                          

 

                                           Defendant and Appellee 

_________________________ 

 

APPEAL FROM THE CIRCUIT COURT 

THIRD JUDICIAL CIRCUIT 

LAKE COUNTY, SOUTH DAKOTA 

_________________________ 

THE HONORABLE VINCENT A. FOLEY 

Circuit Court Judge 

_________________________ 

APPELLANT’S REPLY BRIEF  

 

PRELIMINARY STATEMENT 

  Once again, for ease of reference, Appellants, Jimmy and Linda Krsnak, will be 

referred to as either “Appellants” or “Krsnaks.”  Appellee in this matter, Brant Lake 

Sanitary District, will be referred to as either “Appellee” or “BLSD” and references to 

Appellee/Brant Lake’s Brief will be referred to as “BLSD’s Brf.” followed by the 

applicable page number(s).  References to the settled record, that being the register of 
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actions, if any, will be made by the letters “SR” followed by the applicable page 

number(s).  References to the Transcript of the Summary Judgment hearing on February 

2, 2017, will be made by the letters “SJ-T:” followed by the applicable page number(s).  

References to transcripts or portions of the summary judgment motion hearing transcript 

that is part of the record herein, will be referred to by the appropriate name and/or 

hearing date followed by “MHT:” (for “Transcript”) and followed by the applicable page 

number(s) where necessary.   

JURISDICTIONAL STATEMENT and STATEMENT OF THE CASE 

Please see Appellant’s initial brief filing herein.  

STATEMENT OF LEGAL ISSUES 

ISSUE 1 

THE CIRCUIT COURT ERRED IN GRANTING SUMMARY JUDGMENT TO BRANT 

LAKE SANITARY DISTRICT [BLSD] SINCE THERE ARE GENUINE ISSUES OF 

MATERIAL FACT SURROUNDING THE ADVERSE EFFECTS OF SEWAGE BEING 

ADJACENT TO AND/OR SEWAGE SEEPAGE NEAR LINDA’S GARDEN’S PROPERTY. 

Appellant submits that the Circuit Court, Judge Foley, erred in granting 

summary judgment to BLSD since there are genuine issues of material fact 

that were called into question in the record by Appellants, however, with 

such genuine issues of material fact being left unaddressed within or as a part 

of the Court’s brief memorandum opinion.  SR 604-605; Appendix A-1-A-3.  

Rupert v. City of Rapid City, 2013 S.D. 13, 827 NW2d 55;  

Gellert v. City of Madison, 50 S.D. 559, 210 NW 978 (1926); 

SDCL 15-6-56. 

STATEMENT OF THE FACTS 

 Please see Appellant’s initial brief filing herein.  

APPELLANTS REPLY ARGUMENT:    

As to the applicable standard of review, please see Appellant’s initial brief filing.      

As previously noted, this Court has generally held that in inverse condemnation 

claims, somewhat analogous to a part of the claim(s) herein, where there is a question 



 

6 
 

about the unique type or extent of damage(s) to a party’s property – that such matters 

more typically amount to questions of fact to be decided by a jury as the ultimate fact-

finders in such cases.  Cf., Rupert v. City of Rapid City, 2013 S.D. 13, ¶¶ 23-26, 827 

NW2d 55, 65-67.  As part of their inverse condemnation overview, Krsnaks have noted - 

and within BLSD’s Brief they have failed to distinguish - that which the Court reiterated 

in Hall v. State ex rel. South Dakota Dept. of Transp., 2006 S.D. 24, ¶¶ 13-14, 712 NW2d 

22, 27 that:   

The United States Constitution provides that private property shall not “be taken 

for public use, without just compensation.” US Const amend V. [Similarly,] 

Article VI, Section 13 of the South Dakota Constitution mirrors the federal 

constitution and states that “[p]rivate property shall not be taken for public use, 

or damaged, without just compensation.” As [the Court] recently clarified, the 

damage clause of our constitution provides a remedy additional to that provided 

by the federal constitution. Krier, 2006 SD 10, ¶¶ 23-25, 709 NW2d at 845. 

Krier reaffirmed that:  

[I]t is a basic rule of this jurisdiction governing compensation 

for consequential damages that … because of the taking and 

use of other property so located as to cause damage to an 

owner's land, such damage is compensable if the consequential 

injury is peculiar to the owner's land and not of a kind suffered 

by the public as a whole. 

Id. ¶ 23, 709 NW2d at 847 [Emphasis added] (citing, State Hwy. Comm'n v. Bloom, 77 

S.D. 452, 461, 93 NW2d 572, 577 (1958)). 

Accordingly, the damage clause of the South Dakota Constitution allows … property 

owner[s] to seek compensation ‘for the destruction or disturbance of easements of … air, 

and of accessibility, or of such other intangible rights as … enjoy[ed] in connection with 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOAMENDV&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDCNART6S13&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_845&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_845
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_847&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_847
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959113147&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_577&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_577
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959113147&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_577&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_577
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and as incidental to the ownership of the land itself.’ Citing, Hurley v. State, 82 S.D. 156, 

161, 143 NW2d 722, 725 (1966) (quoting 2 Nichols on Eminent Domain § 6.44). 

In the instant case, Appellants submit that BLSD has failed in any meaningful or 

relevant way to counter their key footnoted facts/argument within their initial brief as 

outlined on pages 10-13 and, specifically, footnote Nos. 3 through 6.     

Moreover, at BLSD’s Brf. pgs. 9-10 it wrongfully claims that Krsnaks presented no 

evidence of a per se physical taking in this case.  However, BLSD fails to address Jimmy 

Krsnak’s concerns about the allowed BLSD sewage seepage [that began in 2012-2013] as 

related to the Krsnak’s/Linda’s Garden’s Water Analysis documents from 2013-2015 [see, 

initial brief Appendix H-1 through H-15 – uniquely showing extremely and/or dangerously 

high rates of coliform in Linda’s Garden’s water, as referenced/relied on within Jimmy 

Krsnak Affidavit, 12/14/16, Appendix F-1-F-2 & cf., Appendix G-1 through G-3; see also, 

February 2, 2017, Summary Judgment MHT at pgs. 11-14; 16-18.].         

As argued to the trial court below, Krsnaks continue to submit that they have 

outlined genuine issues of material facts in the case at bar as related to BLSD’s taking or 

de facto taking and/or as to the damaging nuisance condition(s) faced by them and 

contrary to the trial court’s initial erroneous two decisional points (see/cf., key footnotes 

3-4, within Appellant’s initial brief at pg. 10).  Once again, within the underlying record 

in this case, Krsnaks offered their fact-based descriptions of their unique and peculiar 

issues and related problems that they face as their property was/is located within 

approximately 600 feet of the new intruding and offensive BLSD sewer lagoon.   

As such, it’s important to reiterate that Appellants, through Linda Krsnak, have 

offered uncontroverted factual testimony to the extent that, “Linda’s Gardens gardening 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966110967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_725&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_725
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966110967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_725&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_725
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or farming operation, has suffered a unique and peculiar injury not a kind suffered by the 

general public in and around Chester by having the BLSD Lagoon encroaching on your 

undersigned’s southern property boundary.  That is, there is no other property owner as 

close as approximately 500-600 feet from the new sewer lagoon and certainly no other 

property owner at or near this rural area and - to your Affiant’s knowledge - there is no 

other person or entity in the rural Lake County area that is attempting to operate a 

gardening business immediately adjacent to a new lagoon.”  See, Appendix D-1-D-2, 

Linda Krsnak Affidavit at ¶ 4; see also, SJ MHT at pgs. 16-18.  Contrary to Krier, 

Appellee’s brief in the instant case fails to address these unique situation-specific facts 

for the Krsnaks, as the non-moving party in this case.   

Moreover, as to the controlling law in these types of fact-based takings or de facto 

takings or nuisance cases, Krsnaks continue to point the Court toward a review and 

contrast of other generally analogous cases like Lawrence County v. Miller, 2010 S.D. 60, 

¶¶ 26-27, 786 NW2d 360, 370 (De Facto taking analogy between airspace easements 

over property as compared to the case at bar wherein Plaintiffs are disrupted in the 

reasonable use of their property by and through the unreasonable adverse effects and 

stink on their property from the BLSD sewage lagoon near the southern edge of their 

home and business property.) (“…Under a claim of inverse condemnation, owners are 

entitled to just compensation for a de facto taking of a portion of their remaining property 

at the point such a taking actually occurs. Hurley I, 81 S.D. 318, 134 NW2d at 784-85. 

‘Landowners ... have a claim of right to their property. Thus, their allegation that the 

[County's] actions result in an unconstitutional taking is sufficient to present a justiciable 

controversy.’ Benson, 2006 SD 8, ¶ 16, 710 NW2d at 140.  Such a claim may be brought 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965118414&pubNum=595&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_784&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_784
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008310994&pubNum=595&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_140&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_140
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directly by a landowner and does not wait upon a formal condemnation action by the 

governmental entity which may, or may not, ever occur. Hurley I, 81 S.D. 318, 134 

NW2d at 784-85.  …  A taking of an airspace easement over private property occurs 

when the actions of the government create a ‘direct and immediate interference with the 

use and enjoyment of the land.’ [additional citations/comment omitted).  See generally, 

Fulmer v. State, Dept. of Roads, 178 Neb. 20, 131 NW2d 657 (1964); Liddick v. City of 

Council Bluffs, 232 Iowa 197, 201, 5 NW2d 361, 365 ( “The abutting property owners, 

however, insist that the [adjacent] viaduct will destroy or seriously interfere with their 

rights of access … and to the passage of light and air [to their property], and that these 

rights are valuable, and are their ‘private property,’ which they have never parted with in 

any way, or for which they have never been compensated, and that the viaduct will effect 

a ‘taking’ of these property rights in the constitutional sense, and that payment therefor 

should be made [for] the property [ ] taken. … We agree with the contentions of the 

abutting owners…”).   

While Krsnaks also believe that within the record and within their brief(s) to this 

Court, that they have sufficiently distinguished the underlying facts herein from the facts 

outlined within Krier v. Dell Rapids Twp., 2006 SD 10, 709 NW2d 841, they additionally 

submit as persuasive the legal reasoning underpinning the cases of Albers v. Los Angelas 

County, 62 Cal.2d 250, 263, 398 P.2d 129, 137 (CA 1965) and also Bacich v. Board of 

Control of California, 23 Cal.2d 343, 349, 144 P.2d 818, 822-823 (CA 1943) (“The test 

frequently mentioned by the authorities, that [the property owner] may recover [only] if 

he has suffered a damage peculiar to himself and different in kind, as differentiated from 

degree, from that suffered by the public generally, is of no assistance in the solution of 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965118414&pubNum=595&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_784&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_784
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965118414&pubNum=595&originatingDoc=I855db1d195ba11df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_784&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_784
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_845&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_845
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the problem. If he has a property right and it has been impaired, the damage is necessarily 

peculiar to himself and is different in kind from that suffered by him as a member of the 

[p]ublic or by the public generally, for his particular property right as a property owner 

and not as a member of the public has been damaged.”).  The foregoing reasoning can be 

seen as particularly persuasive and applicable given the specific uniquely fact-driven 

[professionally appraised] damages as were established and unrefuted in the trial court 

record herein which BLSD has also failed to address within its brief – as specifically 

outlined within the Shaykett Appraisal Company MAI appraisal [as shown within 

Appellant’s initial brief, Appendix E-1 through E-5] of the Krsnak’s property:   

Effect of the acquisition on the subject property is the effect on the 

marketability of the property due to the closeness of the expanded lagoons to 

the home.  There is [sp] now proximity damages to the home.  Furthermore, 

the increase in smell and proximity to the lagoons has an impact on the use of 

the property as a vegetables garden farm.  There is no change in the highest 

and best use of the residential use of the [Krsnak’s] property, but there is a 

negative impact on the marketability of both the house and the specialized 

improvements, so there are damages to the property.   

…Distance to the lagoons appears to have the most influence on the [adverse] 

impact on the properties.  [Krsnak’s property] was about 1,100 feet from the 

original lagoons, but the new lagoon is [only] within 675 feet of [their property]. 

Also, the surface area of the lagoon[s] doubled in size.   

…In the judgement of the appraiser, with the placement of the lagoons closer 

[to the Krsnak’s property] and the increase in size of the lagoons, the residential 

improvements at the[ir] property in the after [value] would experience a loss in 

value of 30 percent. {Amounting to Krsnak’s loss in value of at least $ 82,800.} 

[Emphasis added.]  See, initial Appendix D-1 - D-2; E-2 - E-5 (Appraisal Report).               

Moreover, Krsnaks submit that BLSD has failed to adequately distinguish the 

applicable holdings outlined by this Court in Parsons v. City of Sioux Falls, 65 S.D. 145, 

272 NW 288 (1937), and Gellert v. City  of Madison, 50 S.D. 559, 210 NW 978 (1926) 

(Specifically, Gellert [again, ironically similarly in Lake County] dealt with leased - not 

owned property - and this Court’s holding dealt with “large quantities of offensive 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_845&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_845
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008291967&pubNum=595&originatingDoc=I28a13880b60f11da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_595_845&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_845
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[sewage-related] matter to be cast into said stream immediately above the premises 

occupied by the respondent, and causing the water of said stream, flowing in close 

proximity to respondent's home, to be so polluted as to give off odors which are 

extremely offensive and injurious to health and to cause such premises to be 

uninhabitable, to the injury of [the property owners] in the sum of $3,000.”), and also 

Greer v. City of Lennox, 79 S.D. 28, 32, 107 NW2d 337, 339 (1961) (In the sense used 

here a nuisance is a condition which substantially invades and unreasonably interferes 

with another’s use, possession or enjoyment of [their] land. It may be intentionally or 

unintentionally created. Citations omitted).           

~ CONCLUSION ~ 

 Appellants submit that, by and through the arguments and authorities submitted 

herein and knowing that this Court must ‘view the evidence most favorably to the 

[Krsnaks] and resolve reasonable doubts against [BLSD]’ and understanding that “there is 

‘no magic formula that enables a court to judge, in every case, whether a given 

government interference with property is a taking … Instead, the viability of a takings 

claim is dependent upon situation-specific factual inquiries.’” [see, Rupert v. City of Rapid 

City, 2013 S.D. 13, ¶ 10, 827 NW2d at 61; Schliem v. State ex rel. Dept. of Transp., 2016 

S.D. 90, ¶ 7, 888 NW2d 217, 221], they have established that there are - at a minimum - 

genuine issues of situation-specific material facts in the underlying file issues herein.  

Krsnaks continue to contend that it was therefore reversible error for summary judgment 

to have been granted to Appellee/BLSD below and, as a result, Appellants respectfully 

request this Court to hereafter reverse and remand this matter back to the trial court.     
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CERTIFICATE OF COMPLIANCE: 

 Pursuant to SDCL 15-25A-66, R. Shawn Tornow, Appellants attorney herein, 

submits the following:   

The foregoing reply brief, not including the signature page as follows, is 11 pages 

in length.  It was typed in proportionally spaced twelve (12) point Times New Roman 

print style.  The left-hand margin is 1.5 inches, the right-hand margin is 1.0 inches.  Said 

brief has been reviewed and referenced as containing 2,981 words and 15,872 characters.     

Dated this 6th day of July, 2018.   

      

 /s/ R. Shawn Tornow                               

 R. Shawn Tornow 

 

Respectfully submitted this 6th day of July, 2018, in Sioux Falls, S.D. 

                            /s/ R. Shawn Tornow                                                                                                                                                   

                         R. Shawn Tornow 

   Tornow Law Office, P.C. 

       PO Box 90748      

                  Sioux Falls, SD 57109-0748 

       Telephone: (605) 271-9006 

       E-mail: rst.tlo@midconetwork.com 

       Attorney for Appellants/Krsnaks 

 

CERTIFICATE OF SERVICE: 

This is to certify that on this 6th day of July, 2018, your undersigned’s office,     

in addition to e-mailing a copy of Appellant’s Reply Brief and, if requested and if 

necessary, by mailing first-class United States mail, a true and correct copy of 

Appellant’s Brief to Mr. Vince M. Roche and/or Joel R. Rische, Attorneys for Appellee, 

Davenport, Evans, Hurwitz & Smith, PO Box 1030, Sioux Falls, South Dakota 57101-

1030 postage prepaid thereon. 

      

 /s/ R. Shawn Tornow                               
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