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PRELIMINARY STATEMENT

For the convenience of the Court, Individual Appellants-Plaintiffs, Robert and
Melissa Hood, Thomas and Patricia Donovan, Bernard and Maria Jung, William and
Janice Price, James and Kay Fenenga, Larry and Darlene Bailly, Greg and Deb Peters,
Mark and Kitty Gustaf and Rodney and Gina Boadwire, will be referred to by their last
name and collectively as “Appellants™, Defendant/ Appellees will be referred as
“Straatmeyers™, The Trial Transcript shall be referenced as “TT” followed by a page
number; and Trial Exhibits will be referenced by the designation of the Exhibit at trial.

JURISDICTIONAL STATEMENT

This is an appeal from a Memorandum of Decision dated September 29, 2022,
and an Order in favor of Appellees dated October 13, 2022 by the Honorable Kevin
Krull. The resulting Order was dispositive as to all of Appellees’ claims and a final order
pursuant to SDCL, § 15-26A-3(2). Notice of Entry of the Order was filed October 235,
2022 and Notice of Appeal was filed in the Circuit Court on November 22, 2022. The
referenced rulings arc appealable and the present appeal is timely.

STATEMENT OF LEGAL ISSUES

I Whether the Circuit Court’s erred in finding multiple unenforced
violations of covenants by current property owners.

IL Whether the Circuit Court erred in determining that the covenants where
null and void.

STATEMENT OF THE CASE

This is an appeal of rulings on an action for declarative relief from the Fourth

Judicial Circuit, the Honorable Kevin Krull. The case is a civil action brought by



Appellees arising out of a dispute over covenants filed on the property owned by
Appellants and Appellees. See Complaint.

STATEMENT OF THE FACTS

The Shadowland Ranch Subdivision (the “Subdivision™) was created in
September 1997. TT 10. All property within the Subdivision were subject to Restrictions
and Covenants, which were on file with the Meade County Register of Deeds. TT 11.
Those Covenants govern the use of the property and included the following:

A. There shall be only one single-family dwelling per lot with no larger than a three-
car garage....

C. The lot shall be used for residential purposes only and lot owner shall conduct no
business activities which shall require extra parking facilities or which may result
in any materials being stored outside any dwelling or which may in any other way
interfere with the peaceful enjoyment of the premises by other lot owners ...

D. Further subdivisions of any lot shall be prohibited....

H. No building shall be constructed so that any part of building is within 40 feet of
the boundary of said lot.

...are attached to Defendant’s Trial Exhibit 1 and Plaintiff’s Trial Exhibit 101.
The developer of the subdivision, Eddie Opstedahl, testified at trial that:
1. The covenants did not prohibit or restrict detached garages. TT 11.
2. 'That, due to concerns about sewer and septic issues, there was a
prohibition on the subdivision of any lots. TT 11-12.
3. That the previous owners’ subdivision of lot 6, into Lots 6 A and 6B was in
violation of the covenants. TT 14.
4. That the boundary lines of the lots, as referenced by the covenants, were

considered to extend to the center of the road. This was due to the fact that



the roads within the subdivision were private and the responsibility for
maintenance of the same was left upon the homeowners. TT 15.

5. That the boundary lines for any given lot were depicted on Exhibit 16 and
shows the boundary line going down the center of the roads within the
subdivision, namely, Cantle Court, Concho Court and Romel Drive. TT
15-16.

6. That the 40-foot setbacks referenced in the covenants would refer to 40
feet from the boundary lines which would start at the center of those
particular roads identified in the previous paragraph. TT 16.

7. 'That the property owners of various lots which include roads would be
responsible for the property taxes on the same up to the center of the road.
TT 19

Sometime in May 2021, several of the Subdivision owners became aware that the
Defendants’ lot had been subdivided, in contradiction to the Covenants. The other
Subdivision owners were not aware of the subdivision as no notice was provided to them.
Defendant’s Trial Exhibits 3 and 4.! The other Subdivision owners further became aware
that Defendants had applied for, and received, a building permit for the construction of a
pole barn, with the intent of using the same as a part-time residence and storage of

Defendants’ recreational vehicle. See Plaintiff’s Trial Exhibits 104 and 105. The

! The subdivision is outside the legal boundaries of the City of Summerset however, the
rezoning of the property was done by the City of Summerset and did not require any prior

notice to be given to the subdivision homeowners. See Defendant’s Trial Exhibits 3 and
4.



proposed structure was in violation of the Covenants with respect to size, use, setback,
and other requirements. /d.

In the application for their building permits. the Clyde Straatmeyer testified that
the covenants were on file with Meade County prior to his purchase of lot 6B and that
they would have been available for review prior to subdividing lot 6 and his purchase of
the same. TT 40-41. He further acknowledges that had he availed himself to the
covenants he would have been aware that subdivision of the lots was prohibited as well
as the setback requirements. TT 41.

When asked why he had not taken the opportunity to review the covenants before
subdividing or purchasing the lot, Straatmeyer testified that he ... Never gave it a
thought...” TT 41. He testified to this despite the fact that documents which he
completed and filed with Meade County for the building permit specifically
acknowledged that ... He or she is familiar with covenants, deed restrictions,
government regulations and Meade County ordinances...” TT42. See aiso, Defendant’s
Trial Exhibit 103.

The Plaintitfs hired counsel for the purpose of informing the Defendants of the
Covenant violations and, to that end, Straatmeyers were sent a letter on May 12, 2021,
outlining the Covenant restrictions. Plaintiff’s Trial Exhibit 102. Despite having received
this letter, Straatmeyers continued to state their desire to continue the construction in
violation of the Covenants. This litigation ensued.

In their response to the Complaint of Plaintiffs, the Straatmeyers alleged

violations of the Covenants by other homeowners citing, specifically, violations of the



setback requirements, detached garages and potential violations of operation of a

business.

In 1its memorandum of decision, the Circuit Court made specific findings of

covenant violations including:

L.

That Hoods have a shed within 40 feet of the lot line however, the sheds may be
able to be moved. Despite this, the court determines these to be “buildings™ within
the 40 feet of the boundary line in prohibition of the covenants. See Memorandum
Decision p. 4.

That Bailly’s had constructed in outbuilding with the shop in the 40-foot setback
though over 40 feet from the center of the road. /d.

That Peters have a shed within 40 feet of the lot line, though over 40 feet from the
center of the road. Id. p. 3

That Cottinghams have a building within 40 feet of the lot line.

That Peters operates a construction business out of his home and gravel has been
added to his lot for a turnaround. /d.

Boadwire was found to have allowed emplovees to park their vehicles at his home
and also as part of the equipment on the lot and had a gravel to the lot. Id.

The court also found that detached garages of other lot owners were in violation
of the covenants. 7d. p. 7.

Peters specifically testified that he had purchased his lot approximately 18 years

prior to the litigation. TT 66. At the time of the purchase, he was made aware that the

boundary of his lot extended to the middle of the road and that he was responsible for that

portion of the road on his lot. TT 66. He was specifically aware of the fact that his lot line



and boundary lines were different insomuch as the boundary line would extend 33 feet, to
the center of the roadway and while he was responsible for the upkeep of the road, he
could not impede other’s use of the same. TT 67.

Peters also testified that he operated his construction business out of his home. TT
67. He was aware of the covenants at the time of his purchase and was satisfied that he
was in compliance with the same as his business did not require extra parking facilities.
TT 68. In fact, since his purchase of the property he had added no parking would which
was not pre-existing though he did maintain the parking that was present at the time of
his purchase. by adding gravel as necessary as the surface was not paved. TT68.

Finally, Peters testified that, as a contractor he is aware of the prohibition in the
covenants of stored materials outside of his dwelling. TT 69. He specifically testified that
there is a difference between equipment and materials and the covenants do not prohibit
equipment being located on the property. TT69-70. He also testified that the equipment
on his property was used for both business and personal purposes insomuch as she was
responsible for maintaining that portion of the road that was on his property. /d.

Peters was shown pictures of materials which were on his property and noted that
the materials constituted fencing which had previously been used for dog run and most
recently to fence in his garden. TT 70-71. Additionally, other materials on the property
included firewood and equipment used in his hobby as a blacksmith. TT 71-72. There
was no material identified on his property as being associated with his business.

Boadwine also testified in this matter. He specifically noted that he operated
business known Aim High Tree Service. TT 116. He testitied in connection with that

business he keeps certain equipment on his property including a bucket truck, a chipper, a



dump truck, a pickup and a skid steer. TT 118. Boadwine also testified that, on occasion,
his emplovees will park their vehicles on his lot. TT120. Finally, in similar to Peters,
Boadwine testified that his parking area is gravel and he maintains it from time to time
when it gets muddy. TT 120. Boadwine did not add any extra parking to his home after
he purchased the same. TT 120.

ARGUMENTAND AUTHORITIES

A. STANDARD OF REVIEW

A trial court's interpretation of a covenant 1s a legal question which Supreme

Court reviews de novo. Wilson v. Maynard, 2021 8.D. 37, 961 N.W.2d 596.
B. LAWAPPLICABLE TO ALL RESTRICTIVE COVENANTS

The interpretation of a restrictive covenant involves the same rules of construction
for contract interpretation. When the wording of the covenant is unambiguous, “its
meaning must be determined from the four corners of the instrument without resort to
extrinsic evidence of any nature’.” /d. 9 9. “|A] covenant 1s ambiguous if we have a
genuine uncertainty as to which of two or more meanings is correct.” /d. When language
of a restrictive covenant is unambiguous, we consider the plain meaning of the words in
the covenant. Id ¥ 14, Coffey v. Coffey, 2016 S.D. 96, 9 8, 888 N.W.2d 805, 809.

If the court finds an ambiguity, the court may look beyond the document for
assistance in interpreting the covenants. Halls v. White, 2006 S.D. 47, 715 N.W.2d 377.
There also exist the long-standing principle that requires construing restrictive covenants
strictly i favor of the free use of property. Id.

C, THE CIRCUIT COURT ERRED IN ITS INTERPRETATION OF THE
COVENANATS AND VIOLATIONS OF THE SAME.




1. The Circuit Court erred in finding detached garages to be in violation of
the covenants.

The Circuit Court found, specifically. that the three-car garage restriction applied
to the entirety of all lots, and further, that the term “car garage™ was ambiguous. Despite
this finding, the court further found that the covenants “... do not bar garages big enough
to park trucks, trailers or other types of vehicles...” Memorandum Decision p.8. As such,
the proposed design of Straatmeyers, for construction of the facility large enough for an
RV did not violate the covenants.

The above finding makes limited sense in light that the court finds Jungs, Hoods,
Baillys, Boadwires, Cottinghams Peters and Gustafs to all have detached structures with
additional garages. Further, it is clear from the evidence that these garages are big enough
to park trucks, trailers or other types of vehicles which, the court found, specifically, were
not barred by the covenants.

As the circuit court finds ambiguity with the covenants dealing with garages, then
that covenant must be construed strictly and in favor of free use of the property.

It is important to note that, while Circuit Court focused on the number of garages,
the actual covenant states “...There shall be only one single-family dwelling per lot with
no larger than a three-car garage...” This 1s important because, when taken as a whole,
this provision ties together the single-family dwelling and the three-car garage. Taken as
written, then, the provision only speaks to those garages “with” (i.e., attached to) the
single-family dwelling.

When the entirety of the covenant is read as a whole, it is clear that references are

only being made to the size of the garage attached to the single-family dwelling. As the



covenants are silent to detached garages or outbuildings, and given the laws” favor for the
free use of property, the trial court erred in finding that detached garages are in violation
of the covenants.

2. The Circuit Court erred in finding the “boundary of said lot” to be the
mythical lot line.

In its decision, the Circuit Court also found that the boundaries of the lots at issue
were not the actual boundaries on the plat, but instead, deducted from the same any
portion of the roads within the subdivision. From the testimony at trial, evidence was
produced showing the plats of the property which clearly indicates that the boundary of
each lot adjacent to a roadway would include 33 feet of such roadway. This is also
testified to by the developer of the subdivision who testified that Defendant’s Exhibit 17,
which was the original plat of the subdivision, clearly showed that lots two, six, seven.,
and ten, had boundaries which, as platted and approved, included 33 feet of the roadway
as part of the adjoining owners lots. This would show the boundary of the property for
which the respective property owners would be responsible for maintaining.

In the decision, the Circuit Court does not specify how it arrives at a different
boundary than what was shown on the original plan but only states that the covenant is
“... not ambiguous because a boundary of the said lot has a distinct and clear meaning...”
Again, the boundary of each lot, i.e., that portion of the subdivision for which each owner
is responsible, is inconsistent with the finding of the court and should iclude that portion

of the roadway for which the owner is responsible and which is clearly shown on the plat,

Defendant’s Exhibit 17.



3. The Circuit Court erred by finding that sheds and other movable property
located within the 40 feet of the boundary of the lots were violations of the
covenants.

As it pertains to property within the 40-foot setback, the Circuit Court determined
violations of the covenants include sheds which were determined to constitute buildings;
garages and shops which were 40 feet from the center of the road and boundary line but
closer than 40 feet from the imaginary lot line; and a small building on a concrete
foundation (believed to house the control systems for a sprinkler). As to those items that
were 40 feet setback from the actual roadway, those would not be in violation as the
boundary line, stated in the preceding section, should have been measured from the actual
boundary of the property for which the lot owners are responsible and for which they pay
taxes, which would include 33 feet of the roads.

As for any sheds, the circuit court specifically found that those would be movable,
however, subsequently stated that those constituted buildings for purposes of the
covenant stating .. No building shall be constructed so that any part of building is
within 40 feet of the boundary of said lot...” This interpretation is incorrect whether the
provision is determined to be ambiguous or not.

If the provision is not ambiguous, then this Court must give the plain and ordinary
meaning to the words and phrases used. The word “building™ has been defined by
Merriam-Webster as ... a usually roofed and wall structure built for permanent use (as
for a dwelling) ... Under this definition, a movable shed certainly would not constitute a

“building™ as the term is used in this covenant.

10



If this provision of the covenant is deemed to be ambiguous, then this court must
strictly construe the term “building” to allow for the free and full use of property, as
favored by our courts. It is proposed that such an interpretation would lead to the same
definition of a building as set forth in the dictionary. Under either scenario, movable
structures, not intended for permanent use counselor to sheds, should be allowable under
the covenants.

On the final issue, the court found to be a breach of covenant, a small structure
which was believed to house the sprinkler controls for one of the properties. It 1s long
been held that “[a]s a rule, nonobjection to trivial breaches of a restrictive covenant does
not result in loss of the right to enforce the covenant by injunction, and acquiescence in
violations * * * which are immaterial and do not affect or injure one will not preclude
him from restraining violations thereof which would so operate as to cause him to be
damaged ... 20 Am.Jur.2d, Covenants, Conditions, etc., § 274, p. 8357, Pool v.

Denbeck, 196 Neb. 27, 34, 241 N.W.2d 503, 507 (1976) .

On this issue, the court basically undertakes a comparison of the alleged breaches
at issue. Here, the structure at issue is a small building of insignificant consequence
versus the desire of Straatmeyers to subdivide a lot and construct the home which will
have substantial consequences both on the aesthetics and functioning of the subdivision.
It being remembered that the prohibition against subdividing was enacted for the purpose
of being able to maintain the water and sewer systems of the homes originally planned

for the subdivision.

11



Alternatively, the court abused its discretion by not requiring the removal of this
small structure (and if this court requires, the movable sheds) as opposed to striking the
entirety of the covenants.

4. The Circuit Court erred by finding that property owners conducted
business on their properties in violation of the covenants.

The final area of alleged violations from the property owners was the court’s
interpretation of the covenant stating ... The lot shall be used for residential purposes
only and lot owner shall conduct no business activities which shall require extra parking
Jacilities or which may result in any materials being stored outside any dwelling or which
may in any other way interfere with the peaceful enjoyment of the premises by other lot
owners...” Of this covenant, the court found that owners, Peters and Boadwire, violated
the “doing business™ provision of the covenants. While the court did not specifically state
its rationale, the factual basis of the court specifically mentions, first, that on both
properties “...gravel has been added to the lot for a turnaround...”

This finding by the court specifically ignores the only testimony offered on the
subject by both property owners, each of whom testified that neither added to the parking
that was on their property when they purchased the same. While each testified that they
have added gravel to the existing surfaces, both noted that this was for the sole purpose of
maintaining the existing parking area when the same became muddy. Looking at the plain
language of the covenants, neither owner conducts any activities which “require extra
parking facilities.”

The Circuit Court further noted that the individuals also allow others to park on

their premises while they are at work. There is no prohibition in the Covenant against this

12



activity and thus, the same should not be used for purposes of covenant violation. It is
noted that the covenant does not prohibit the operation of a business, only the operation
of the business which would require extra parking facilities. Again, neither owner had
any extra parking facilities added to their property after they produce the same.

Finally, the Circuit Court indicates that business equipment such as trailers and
skid steers are also located on the property. Again, there is no prohibition against parking
equipment on your own premises and this is an invalid reason for the violation of the
covenants. Each property owner further testified that such equipment 1s used for business
and personal jobs. The record is also voided any materials being stored on the property of
any lot owners other than materials that they keep for personal use.

D. THE CIRCUIT COURT ERRED IN FINDING THE COVENANTS VOID
AND NOT APPLICABLE TO STRAATMEYERS.

In the decision, the Circuit Court found that the covenants were null and void and
waived by the above conduct of the homeowners. For the reasons set forth above this was
in error. The court further reasoned that the principles of equity govern the enforcement
of building restrictions.

In examining the relative equities, the court determined that enforcement of the
covenants against the Straatmeyers would be disproportional in harm to the plamntiffs
would be minimal. The reasoning for this appears to be solely based on the fact that most
of the plaintiffs would not drive by or regularly see the structure at issue.

This finding, the court clearly ignores existing South Dakota law regarding the
equities applicable to the enforcement of restrictive covenants. Of this, our courts have
stated ... We have recognized the doctrine of unclean hands which requires that “[a]

party seeking equity must act fairly and in good faith.” Action Mech., Inc. v. Deadwood

13



Historic Pres. Comm'n, 2002 8.D. 121, 9 26, 652 N.W.2d 742, 751. This Court has
further held “[1]f a person guilty of unconscionable or wrongful conduct purges himself
or herself by adequate and effective renunciation and repudiation, the right to relief will
be restored.” Hall, 2006 S.D. 47 at § 18; 27 Am. Jur.2d, Equity § 135; see also Beavers v.
Walters, 337 N.W.2d 647, 651 (N.D.1993) (stating that “one who purges himself of his
wrongdoing will have his right to relief restored” and finding that parties purged
themselves of wrongdoing when they reached a settlement with another party).

In contradiction to the above law, this Circuit Court placed the burden of
preventing Straatmeyers from violating the covenants, on the remaining property owners.
This is done despite the fact that the covenants were of record at the time Straatmeyers
subdivided the lot and obtained a building permit. In fact, according to Clyde Straatmeyer
he could have easily availed himself to the covenants by merely looking at the records on
file would surely would have been with his title insurance policy.

This finding by the court is clearly in contradiction of South Dakota law which
provides:

The constructive notice furnished by a recorded mstrument, so far as every

material fact recited therein is concerned, is equally as conclusive as would be

actual notice acquired by a personal examination of the recorded instrument or
actual notice acquired by or through other means.
Lunstra v. Century 21 GKR-Lammers Realtors, 442 N.W.2d 448, 450 (S.D. 1989).

This, standing alone, establishes actual notice on the part of Straatmeyer and a
knowing and willful violation of the covenants. Further, the knowledge was available
before he suffered any harm.

In addition, in the instant case, Straatmeyers specifically represented as part of

their process of obtaining a building permit, that they were in fact aware of all covenants

14



and restrictions on the property and that the same did not prohibit the activities in the
requested permit.

The potential hardship on the plaintiff is substantial. As indicated in the
undisputed testimony of the developer, the reason for the limitation of structures on lots
was for the express purpose of assuring no future issues with the septic system or leech
field, which was approved for the development. According to the developer, ... Lots
were not to be smaller because it may cause perforation in somebody else’s property...”
TT 13. This was based on the surveying of soil and water samples done at the time of the
development. In other words, additional structures which have plumbing and sewer have
the possibility to cause sewage to back up onto and into, the property of others. Without
enforcement of the covenants, all owners are free to subdivide their properties which
would increase this risk substantially.

Conversely, Straatmeyers have not begun construction and are not harmed by
enforcement of the covenants of which they should have been aware. Further, they have
now, is required by South Dakota law, purged themselves of unclean hands to the extent
that would restore their right to complain. In short, the equities favor Appellants.

CONCLUSION

For the reasons stated, Appellants respectfully request this court to reverse the
memorandum of decision and subsequent order filed in this matter into uphold the
covenants at issue herein.

REQUEST FOR ORAL ARGUMENT

Appellants hereby request oral argument.

15



Dated this 17" day of February, 2023.
CLAYBORNE, LOOS & SABERS, LL.P

/s/ Courtney R. Claybhorne

Courtney R. Clayborne

2834 Jackson Blvd., Suite 201

PO Box 9129

Rapid City, 8D 57709-9129

(605) 721-1517

Attorneys for the Appellants/Plaintiffs

[Certificate of Service to Follow]
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 17" day of February, 2023, he
electronically filed the foregoing documents with the Clerk of the Supreme Court
Odyssey File and Serve portal, and further certifies that the foregoing document was also
mailed via U.S. Mail, postage prepaid thereon, to:

Talbot J. Wieczorek

Gunderson, Palmer, Nelson and Ashmore
506 Sixth Street

Rapid City, SD 57701

Ms. Shirley A. Jameson-Fergel
Clerk of the Supreme Court
State Capitol

500 East Capitol

Pierre, SD 57501

/s/ Courtney R. Clayborne

COURTNEY R. CLAYBORNE

[Certificate of Compliance to Follow]
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CERTIFICATE OF COMPLIANCE

Pursuant to SDCL § 15-26A-66(b)(4), Courtney R. Clayborne, counsel for
the Appellants, does hereby submit the following:

The foregoing brief is 15 total pages in length. It is typed in proportionally spaced
typeface in Times New Roman 12 point. The word processor used to prepare this brief
indicates that there are a total of 4,026 words, and 24,043 characters (no spaces) in the
body of the Brief.

/s/ Courtney R. Clayborne

COURTNEY R. CLAYBORNE

[Appendix to Follow]
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02/15/2022 Court Trial Transcript (EXCerpts) .ccocviivviinviiniivvenninnn . APP 032-APP 033,
Defendant’s Trial Exhibit Nos. 1, 3,4 & 17 ..o APP 054-APP (064.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF MEADE ) FOURTH JUDICIAL CIRCUIT

ROBERT and MELISSA HOOD, THOMAS 46CIV21-000206

and PATRICIA DONOVAN, BERNARD
and MARIA JUNG, WILLIAM and JANICE
PRICE, JAMES and KAY FENENGA,

and DER PETERS, MARK and KITTY AND DISMISSING PLAINTIFFS?

)

)

)

)

) JUDGMENT ENJOINING

)

)
GUSTAF, and RODNEY and GINA ) COMPLAINT AND DEFENDANTS’

)

)

)

)

)

)

)

BOADWIRE, COUNTERCLAIMS WITH PREJUDICE

Plaintiffs,
V.

CLYDE STRAATMEYER and NANCY
STRAATMEYER,

Defendants.

The above matter came before the Court on February 15, 2022 for a court trial wherein
Plaintifts were represented by Courtney Claybomne of Clayborne Loos & Sabers, LLP and
Defendants were represented by Talbot J. Wieczorek of Gunderson, Palmer, Nelson & Ashmore,
LLP. The Court having taken judicial notice of certain items, testimony, the parties having
submitted proposed Findings of Fact and Conclusions of Law and the Court having rendered a
decision on September 28, 2022, the Court hereby enters Judgment and Decree as follows:

1. The Detfendants are the owners in fee simple of the following described real estate
located in Meade County, South Dakota:

Lot 6B of tract 3 located in NE1/4 NW1/4 of Section 36, Township 3 North, Range 6

East, BHM, Meade County, South Dakota, formerly part of Lot 6 of Tract 3 of
Shadowland Ranch Subdivision;
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2. That Plaintiffs sought to impose a set of covenants dated September 20, 1976 and
filed with the Meade County Register of Deeds as Book 331, Page 687 of Miscellaneous Filings;

B The Court finds that the covenants filed against the land are not enforceable
against the Defendants due to waiver, laches and estoppel as more fully set forth in this Court’s
decision of September 28, 2022 which is incorporated hereby;

4. That covenants of record are hereby considered void and unenforceable as to all
parties given the lack of enforcement and multitude of violations of the covenants that have gone
unenforced for a number of vears;

53 That Defendants’ Proposed Findings of Fact and Conclusions of Law are hereby
incorporated into this judgment and to be considered the Court’s Findings and Conclusions of
Law;

6. That enforcement of the covenants filed with the Meade County Register of
Deeds at Book 331, Page 687 is hereby permanently enjoined. The Covenants may not be
enforced against any of the parties. The covenants shall be considered void and terminated
through inactions of the parties and the failure to enforce said covenants; and

7. That Defendants shall be entitled to taxation of costs in an amount of $ 2245.67
as more fully set forth in the Application and Affidavit for Taxation of Costs, filed
contemporaneously herewith. If no objection is filed within ten (10) days of the date of service of
this Judgment, the Clerk is instructed to insert the amount requested therein and docket the

Judgment.
Dated this day of October, 2022. 10/13/2022 10:22:30 AM

Attest:
Brill, Kimberly

fluin ) il
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) 8S.
COUNTY OF MEADE ) FOURTH JUDICIAL CIRCUIT
ROBERT and MELISSA HOOD, THOMAS ) 46CIV21-000206
and PATRICIA DONOVAN, BERNARD )
and MARTA JUNG, WILLIAM and JANICE %
PRICE, JAMES and KAY FENENGA, _
LARRY and DARLENE BAILLY, GREG g MEMORARDUM. QF DECISION
and DEB PETERS, MARK and KITTY )
GUSTAF, and RODNEY and GINA )
BOADWIRE, )
)
Plaintiffs, g
v, )
’ 1L K
CLYDE STRAATMEYER and NANCY )
Defendants. Wﬁﬁ%ﬁ?u‘@%ﬁm
By
MOTION SUMMARY

‘I'his matter having come before the Court on February 15, 2022 and Plaintiffs having been
represented by Courtney Clayborne of the law firm of Clayborne, Loos and Sabers and the
Defendants by Talbot Wieczorek of Gunderson Palmer Nelson and Ashmore. This Cowrt, having
heard arguments of Counsel, and having considered the briefs from both parties, with good cause
showing, issues its Memorandum of Decision.

FACTUAL BASIS
Defendants Straatmeyers are the record owners of a lot more fully described as: Lot 6B of
tract 3 located in NE1/4 NW1/4 of Section 36, township 3 North, Range 6. The lot was subdivided
out of a larger lot referenced as Lot 6. The subdivision of Lot 6 resulted in & Lot 6A and Lot 6B.

The owners of Lot 6A are not a party to this lawsuit, The Plaintiffs are all owners of lots within
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the same subdivision known as Shadowlands Subdivision, Lot 6 was split by Defendant
Straatmeyers' predecessor in interest through filing a plat with the City of Summerset, At the time
of the filing of the plat with the City of Summerset, the Plaintiffs failed to object to the subdivisioh
of Lot 6 which subsequently led to it being divided into Lot 6A and Lot 6B.

A set of covenants was filed on the properties dated September 20, 1976 (hercinafter, "1976
Covenants"), Defendants Siraatmeyers bought the property after the property was subdivided in
2020, When Defendants Straatmeycrs looked at buying a lot, they walked the property several
times. Before the property was platted, the property was staked, and measurements were taken,
Stakes were placed in the ground, and the stakes remained in the ground for several months.
Although the stakes were visible to any passerby, specifically the Hoods who lived next doot, no
questions were asked of the then-current owner, nor was any other investigation done by any
partics regarding the activity.

A surveyor was out at the property and flagged and pinned Lot 6 before commencing the
plat. No questions were raised by Hoods or any other party regarding this activity. However, the
activity was visible, and markings on the ground were visible to any passerby. The City of
Summerset oversaw the platting of Lot 6 and had jurisdiction over the platting in the area, The
process that the City of Summerset follows goes through planning and then through City
Commission for approval of the lot. A resolution authorizing the plat and the City Commission
minutes were published in the City's paper of record on two separate days. No Plaintiffs nor any
other party objected to the platting of the property. Likewise, no objection was made to the City,
the Straatmeyers, or the owner of Lot 6.

When Defendant Straatmeyers purchased the lot, they were not provided a sct of the

covenants by anyone. As a result, defendant Straatmeyers were unaware of the existence of the
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covenants at the time of the purchase of the lot. They became aware of the covenants after a
conversation with Hood. The title company never provided Defendant Straatmeyers with a copy
of the covenants, so when purchasing the lot, Defendant Straatmeyers were not on notice of the
existence of the covenants. After buying the property, Defendant Straatmeyers hired a contractor
who commenced construction. Construction included excavation work and starting other activities.
It was only after construction work began that Hoods approached Defendants Straatmeyers, When
submitting the building permit, Defendants Straatmeyers were unaware of the covenants and
firmly believed there were none beeause the title company had not provided them at closing,

The planned structure is a permanent structure to be constructed on the lot. When the
contractor began werk on the lot, Plaintiff Robert Hood claimed the coustruction violated certain
covenants and threatened Defendants Straatmeyers with litigation and physical force if they
continued to construct. Defendants Steaatmeyers stopped building when the suit was filed.
Currently, the ground is prepared for construction, and support posts are in place. Plaintiffs
asserted various violations of the covenanis, which are:

a. Lot 6 should not have been divided;

b. The propesed structure has more than a three-car garage in violation of
Section A of the covenants;

c. The sttucture is modular in violation of Section B of the covenants; and

d. The structure is being constructed within 40feet of the lot line. See Section
H of the covenants,

The proposed structure is not a modular but a permanent structure with a poured concrete
floor, support becams into the ground, and concrete footings. The structure would not be modular

but constructed on-site. The proposed structure would have three garage doors with one garage
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large enough for a recreational vehicle (RV). Several lots in the arca already have multiple garages,
many big enough to park an RV and more than three garage spaces, Plaintiffs assert that one can
have a three-car garage connected to the house and as many other garages and outbuildings as they
want and still comply with the covenants, Plaintiffs contend that their extra garage spaces are
allowed because they are not attached to the residence. Plaintiffs also claim no prohibition against
building a structure large enough for RVs, No one has sought to stop these Plaintiffs or other
owners from building outbuildings resulting in more than three garage spaces.

The Defendants' building has threc garages that can be used for cars, one big enough for
an RV. An RV is a motorized vehicle that people can drive, fitting into the definition of a "car.”
The covenants do not prevent a garage from being big enough to put an RV inside. Further, the
covenants do not prevent a landowner from having an RV garage and two-car garages. The
proposed structure will be within 40 feet of the side ot lines, although it will be outside the
setbacks provided by the County. Covenant Section H states: "No building shall be constructed so
that any part of said building is within forty (40) feet of the boundary of said lot.” This definition
applies to all buildings, not just houses. Multiple other buildings within the subdivision are within
40 feet of the property lines,

The Hoods, who share a lot line with the Defendants Straatmeyers, have sheds within 40
feet of the property line, These sheds may be able to be moved but constitute buildings within 40
feet of the lot boundary. Hoods have not sought to move the sheds since the commencement of
this action. No one has sought to enforce the covenants against Hoods. Across the street from the
Defendants' property, Plaintiffs Baillys have built a building that is an outbuilding with a shop and
garage in the 40-foot setback. The Baillys® building is within sixteen feet of the actual road.

Therefore, the Baillys® building violates the County setback also, This setback is also noted for the
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lot that any building should be more than twenty-five feet from the road. No one has sought to
enforce the covenants against Baillys, The Baillys' structure is visible fiom the main thoroughfare
coming into the subdivision.

Across the street from Lot 64, the other lot that was subdivided out of the Lot 6 parcel, is
a building within 16 feet of the lot line, There are other buildings in the subdivision in the 40-foot
setback., However, no one has sought to enforce the covenants against these other owners, In
addition to the shop and garage that Baillys have built within 40 feet of the lot line, Baillys have
also placed a shed within seven feet of the south lot line, Plaintiffs Peters has also constructed 2
shed on their lot within nine feet of the lot boundary. Lot owner 11, the Cottinghams, who are not
parties to the action, built a building with a concrete foundation immediately adjacent to the lot
boundary fronting the road. This building is also in violation of the County sctback. None of the
Plaintiffs or any other party has challenged the placement of Hoods!, Baillys', Peters’, or
Cottinghams' structures within 40 feet of the lot lines.

Defendant Straatmeyers' lot is off of a cul de sac with two other homes - the Hoods' home,
and the Donovans' home. Ne other Plaintiffs' home faces Defenclant Straatmeyers' property, nor
would any other Plaintiff regularly drive by Defendant Straatmeyers' property. There are at lcast
two businesses that do business within the subdivision. One is R.C. Peters Construction, Inc., and
the other is Aim High Tree Service. Aim High Tree Services is owned by the Boadwire family and
is located on Lot 9. On the lot, Boadwire has employees park in grassy areas and also has parked
equipment on the lot. In addition, gravel has been added to the lot for a turnaround, Boadwire has
his employees drive in every day and get equipment, trucks, and commercial trucks used for his

business, leave with those trucks, and then return at the end of the day.
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Part C of the covenants prevents businesses that require extra parking, resulting in materials
being stored outside any dwelling. The addition of parking is a violation of the covenants Part C.
The Boadwire lot also has more than three garage stalls, Plaintiffs Peters, who lives on Lot 10,
also runs a business out of the lot. Peters keeps materials and equipment from jobs outside the
dwelling. Multiple parking spots have been developed on the property for business equipment such
as trailers and skid stecrs. Storage of materials and the extra parking violates covenant Section C.
Peters also has more than three parage stalls having a house with two garage stalls and an
outbuilding with three garage stalls. This is all in addition to having a structure built within 40 feet
of the lot line. Boadwire and Peters operate businesses out of these residential lots, and increased
traffic associated with both businesses interferes with the lawful enjoyment of the subdivision in
violation of covenant Section C. The operation of both businesses is a violation of the covenants.
No oe has sought to enforce the covenants against these violations,

Plaintiffs contend that atl other viclations besides Defendant Straatmeyers' should be
allowed because most residents do not object to those violations. The covenants do not allow most
owners to waive any covenant violations. Allowing homeowners within a subdivision to
selectively enforce covenants against some property owners o new property ownets that move in
while allowing property owners who have been there longer to maintain covenant violations would
be inequitable and unjust. No one has any record of anyone attempting to enforce the covenants
since their recording in [976. Plaintiffs called Eddie Opstedal, who had developed the subdivision
in 1976 and executed the covenanis, Plaintiffs sought to introduce testimony from Mr, Opstedal
interpreting Part H of the covenants, specifically that the 40 feet "of the boundary of said lot"
meant something different for the side lot boundary versus the part of the lot boundary fronted the

road. The language of Part H of the covenants is not ambiguous because a boundary of the said lot
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has a distinct and clear legal meaning. Testimony trying to interpret the meaning of the phrase is
inappropriate.

Opstedal was also asked questions regarding Section A of the covenants, That subsection
provides: "There shall be only one single-family dwelling per lot with to larger than a three car
garage." Whether the three-car garage restriction applied to all buildings on the lot or just the house
is unclear, and Section A is ambiguous. Opstedal testified that as the party requesting the drafting
of the covenants and creator of the subdivision, the intent of Section A was that the three-car garage
restriction applied to all steuctures on the lot permitting only three total garage spaces on the lot.
Opstedal also, after reviewing the activity on Boadwire and Peters' property, concluded that both
violated the covenants' doing business clause, Plaintiffs assert those covenant violations of other
lot owners living in the subdivision pre-exist, Defendants Straatmeyers' purchase of Lot 6B was
agreed to by most owners or grandfathered in. The covenants do not have a provision that permits
most people to allow certain violations while contesting others.

QOPINION

Interpretation of covenants constitutes a legal question. Halls v. White, 206 S.D. 47, 14,
TISN.W. 2d 577, 579. In interpreting the terms of a restrictive covenant, courts are to use the same
general rules of construction applicable to contractual interpretation. /d at §7, 715 N,W, 2d 580¢.
When an ambiguity exists, a restrictive covenant should be read sirictly as the Court and society
favor the free use of property and a restrictive covenant should only be enforced if clear. fHail v,
White, 206 8.D. 47 § 5; Breckweg v. Knock@nmu.;' and May, 81 S.D, 244, 254, 133 N.W, 2d 860,
866 (1963). In interpreting the covenants, the drafter of the covenants testimony regarding the
intent of the covenants should only be considered if there is an ambiguity. "[W]hen the language

of a restrictive covenant is unambiguous, 'its meaning must be determined from the four corners
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of the instrument without resort to extrinsic evidence of any nature." Jackson v, Canyon Place
Homeowner's Ass'n, Iac., 2007 8.1, 37,19, 731 N.W.2d 210, 212, (quoting Halls v. White, 2006
S.D. 47,97, 715 N.W.2d 5§77, 580-81).

The term "car garage" is ambiguous as a "car garage" could be used for trucks or other
types of cars and would not be exclusively used for "cars." See Jackson v. Canyon Place
Homeowners' dssociafion, Inc., 207 8.D. 379 731 N.W, 2d 210. "The language of the Covenants
is unambiguous when viewed abjectively and in the context of the entire Declaration of Protective
and Restrictive Covenants, TA] contract is ambiguous only when it is capable of more than one
meaning when viewed objectively by a reasonably intelligent petson who has examined the context
of the entire integrated agreement.” Caffey v. Coffey, 2016 8.D. 66, 9, 888 N.W.2d 805, 809
{quoting Dowling Family P'ship v. Midland Farms, 2015 $.D. 50, § 13, 865 N.W.2d 854, 860).
Because of the ambiguity, parol evidetce can be considered in determining that the three-car
garage restriction applied to the entirety of the lot. Based on the testimony from the drafter of the
restrictive covenants clarifying the ambiguity, the three-stall garage language applics to the
entirety of all structures on the lot.

Furthermore, in determining an ambiguity, a dictionary definition can be used. Jackson v.
Canyon Place Homeowners' Association, Inc., 207 SD. 37 9 12, 731 N.W. 2d 210. In the
Merriam-Webster dictionary online, a car is defined as "a car moving on wheels: such as an
automobile." An automobile is "usually a four-wheel automotive car designed for passenger
transportation.” Thus, an RV constitutes an automobile and a car by definition of the dictionary.
A "car garage" can be big enough for an RV, Hall v. White, 206 5.D. 47 | 5; Breckweg v.
Knochenmus and May, 81 8.D. 244, 254, 133 N.W. 2d 860, 866 (1965). The covenants do not bar

garages big enough to park frucks, trailers, or any other types of vehicles. The covenants do not
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prohibit the construction of a large garage for a recreational vehicle, fd As such, the Defendanis!
design is allowed and not barred by the terms of the covenants, Hall v. White, 206 S.D. 47 4 5;
Breckweg v. Knochenmus and May, 81 8., 244, 254, 133 N.W. 2d 860, 866 (1965). Regarding
Part H of the covenants, the phrase "boundary of said lot" is not ambiguous as lots are legally
defined, and the boundary of the lots is evident from the plats and legal description. As there is no
ambiguity, testirnony regarding what was supposedly intended by the phrase is not considered or
admissible. The boundary of said lot refers to the actual boundaries of the lot, not some area outside
the boundary.

If one read the covenants as restricting to only three car garages, the restriction would have
to be read to apply to all structures, Therefore, the Plaintiffs have also waived the xight to argue
that the structure would violate the three-car garage rule, given multiple other violations within the
subdivision. Hammerquist v, Warburton, 458 N.W.2d 773 (8.D. 1990); Rodgerson v. Davis, 218
S.E2d 471, 475 (N.C. Ct. App. 1975); Goodfriend v. Maltesta, 224 N.W, 389 (Mich, 1929);
Teagan v. Keywell, 180 NW. 454 (Mich. 1920%; Schicsser v. Creamer, 284 A.2d 220, 225-26
(Md. Ct. App. 1971); Schwariz v. Holycross, 149 N.E. 699, 701 (Ind. Ct. App. 1925). "The right
1o enforce a restrictive covenant may be lost by waiver or acquiescence," 20 Am.Jur 2d Covenants
§ 238 (1995). Waiver or acquiescence occurs where landowners in a subdivision fail to object to
general and continuous violations of restrictions. i (citing Edwards v. Wiseman, 198 La 382, 3
So 2d 661). A landowner that has knowingly and without objection has allowed others in the
subdivision to viclate restrictions cannot enforce such restrictions against another, Id. {citing Smirk
v. Shinn, 82 Idaho 141, 350 P2d 348). People waive their right to enforce covenants when they
violate them. Rodgerson v. Davis, 218 S.E.2d 471, 475 (N.C. Ct. App. 1975); Goodfriend v.

Maltesta, 224 N.W, 389 (Mich, 1929); Teagan v. Keywell, 180 N,W, 454 (Mich. 1920); Schlosser
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v. Creamer, 284 A.2d 220, 225-26 (Md. Ct. App. 1971); Schwariz v. Holycross, 149 N.E. 699,
701 (Ind. Ct. App. 1925). The analysis of the waiver is fact specific. Vaughn v. Eggleston, 334
N.W.2d 870, 873 (8.D. 1983).

From all of the evidence and testimony this Court heard, the Court finds that multiple
Plaintiffs violate the covenants, Specifically, Lot 2, owned by Plaintiff Jungs, violates the
covenants by having more than three garage spaces. Lot 3, owned by Plaintiffs Price, violates the
covenants by having a two-car garage on the house and two post-frame buildings with additional
garage spaces. Lot 5, owned by Plaintiffs Hoods, has more than three garage stalls and a shed that
encroaches in the setback. Lot 6A is the subdivided lot. Lot 7, owned by Plaintilfs Baillys, has two
buildings that are closer than 40 feet from the lot boundary and have more than three garage stalls.
Lot 9, ewned by Plaintiffs Boadwires, violates the doing business provisions of the covenants and
has more than three garage stalls. Lot 10, owned by Plaintiffs Petets, violates the covenants by
having a business operation in violation of the covenants, having more than three garage stalls,
and a structure built in the setback. Lot 11, owned by Cottinghams, who are not a party, violates
the covenants by having a structure within 40 feet of the ot boundary and having more than three
garage stalls, Finally, fot 13, owned by Plaintiffs Gustafs, violates the covenants by having more
than three garage stalls. Because of these continuous violations of the restrictive covenant, the
Plaintiffs waive their rights to assert a violation of the covenants against the Defendants.

The initial violation was the subdivision of Lot 6 by Defendant's predecessor, to which the
Plaintiffs failed to object timely. There is no legal remedy by which Plaintiffs can seek to un-
subdivide property that was divided and sold to two separate owners. The Plaintiffs’ only recoutse
is in equity. Strong v. Atlas Hydraulics, Inc., 855 N.W.2d 133, 139 (8.D. 2014), Decisions

regarding platting are quasi-judicial decisions. Armstrong v. Turner Co, Board of Adjustment, 772
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N.W. 2d 643, 650-51 (8.D. 2009) (superseded by statute on other grounds as recognized in Sierra
Club v, Clay County Board of Adjustment, 959 N.W.2d 615 (S.D. 2021)); Tavlor v. Penningion
Ciy., 204 N.W.2d 395, 398-99 (S.D. 1973).

The "quasi-judicial action of a board having by force of statute and proper procedure
acquired jurisdiction of the person and subject matter is not subject to collateral attack." Taylor v.
Penninglon Cty., 204 N.W.2d 395, 399 (8.D. 1973) (citing Yarkton Cty. v, Klemisch, 76 N W.
312, 313 (8.D. 1898)). Platting of the Lots 6A and 6B was a quasi-judicial action. Ridley v.
Lawrence County and Frawley Ranches, inc., 619 N.W.2d 254 (8.D. 2000). The attack on the plat
in this action must also be dismissed as it constitutes a collateral attack on a quasi-judicial
proceeding undertaken by the City of Summerset. The claim that subdividing the lot was in
violation of the covenants must be dismissed because the Plaintiffs failed to include the owner of
Lot 6A to have complete relief of the claimed covenant violation, In addition, the City of
Summerset would have to be included for the relief scught by the Plaintiffs.

Equitable principles govern the enforcement of building restrictions, Whether such relief
will be granted is a matter within the sound discretion of the trial court, which is determined in the
light of all the facts and circumstances. 20 Am.Jur, 2d. Coveranis § 275 (1995) (citations omitted),
The Court finds that the batm resulting in enforcement of the covenants against the Straatmeyers
would be disproportional. Straatmeyers would be barred from using their property, while the great
majority of the Plaintiffs would be able to continue using their property while violating the
covenants. Harm to Plaintiffs would be minimal. Most of the Plaintiffs would not drive by or
regularly see the Straatmeyers' stracture. As to the Plaintiffs on the cul de sac, two of the lots are
already violating the covenants, Hammerquist v. Warburion, 458 N'W.2d 773, 778 (8.D. 1990). It

would be inequitable to enforce covenants against the Straatmeyers while allowing multiple
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covenants violations of the Plaintiffs and other parties to stand and continue. Enforcement of the
covenant violation against one landowner while allowing numerous other covenant violations to
continue would be inequitable, 7d.
CONCLUSION

Defendant Straatmeyers are entitled to complete their structure as planned. Their structure
does not violate the covenants, or any violations of the covenants are dismissed regarding the
platting and the setback issues as a result of the Plaintiffs failing to enforce or violating the
covenants themselves, The covenants are not enforceable given the pervasive violations that have
gone unchecked or unenferced by the Plaintiffs or any other parties that may have had the right
under the covenants to enforce said violations, If the Court were to order strict adherence to the
covenants, it would have to order strict adherence to the covenants among all parties and order the
removal of all offending structures, which would cause more significant harm to all parties, Getting
all the homes in the subdivision to comply with the covenants is impractical and would harm all
parties, Therefore, enforcement of the covenants against any of the parties would be inequitable at
this point, given the pervasive violations throughout the subdivision, Lastly, this Court also finds
that the Plaintiffs have waived the right to enforce the covenants against the Defendants,

Dated this 29" day of September 2022,

BY THE COURT:
At LINDAKESZLER / 4/7/” Q /M
.Qw"u‘ ;{".71-:11,4’/r
M{J Ci?c:fit boﬂrlt Judge F I L E D
SEP 2 9 2022
;wgsammw
-12-
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15-26A-3. Judgments and orders of circuit courts from which appeal may be taken.
Appeals to the Supreme Court from the circuit court may be taken as provided in this title from:

(1) Ajudgment,

(2) An order affecting a substantial right, made in any action, when such order in effect determines the
action and prevents a judgment from which an appeal might be taken;

(3) An order granting a new trial;

(4)  Any final order affecting a substantial right, made in special proceedings, or upon a summary
application in an action after judgment;

(5) An order which grants, refuses, continues, dissolves, or modifies any of the remedies of arrest and
bail, claim and delivery, injunction, attachment, garnishment, receivership, or deposit in court,

(6) Any other intermediate order made before trial, any appeal under this subdivision, however, being
not a matter of right but of sound judicial discretion, and to be allowed by the Supreme Court in
the manner provided by rules of such court only when the court considers that the ends of justice
will be served by determination of the questions involved without awaiting the final
determination of the action or proceeding; or

(7) An order entered on a motion pursuant to § 15-6-11.

Source: SDC 1939 & Supp 1960, § 33.0701; SDCL, § 15-26-1; SL 1971, ¢h 151, § 2; SL 1986, ch 160,
§ 2.

APP 015
hitps:/sdlegislature.gov/Statutes/Codified_Laws/2044185



STATE OF SOUTH DAKOTA )
) S8
COUNTY OF MEADE )

IN CIRCUIT COURT

FOURTH JUDICIAL CIRCUIT

ROBERT and MELISSA HOOD,
THOMAS and PATRICIA DONOVAN,
BERNARD and MARIA JUNG,
WILLIAM and JANICE PRICE, JAMES
and KAY FENENGA, LARRY and
DARLENE BAILLY, GREG and DEB
PETERS, MARK and KITTY GUSTAF,
and RODNEY and GINA BOADWIRE

Plaintiffs,
VS,

CLYDE and NANCY STRAATMEYER,
Defendants.

46CIV21-

COMPLAINT

COMES NOW the Plaintiffs,

(collectively “Shadowland Ranch

Homeowners,” “Homeowners,” or “Plaintiffs”), by and through their undersigned

attorneys of record, and for their cause of action and pursuant to SDCL §21-24,

state;

NATURE OF ACTION

i This is an action for a declaratory judgment to declare the covenants

of Shadowland Ranch Subdivisicn, a copy of which are attached hereto and

marked as Exhibit A, to be valid and applicable and to further prevent the

proposed construction contemplated by Defendants. An order of this court is

necessary to resolve this controversy.

2. All Plaintiffs are residents of Meade County residing within the

Page 1 of 4
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Shadowland Ranch Subdivision.

2 The Shadowland Ranch Subdivision was created in September of
1976 by Eddie and Sandra Opstedahl, who put in place a set of restrictions and
covenants which are attached as Exhibit A. The covenants are intended for the
benefit of all lot owners within the Shadowland Ranch Subdivision.

4. Included in the covenants was a provision that no lots within the
subdivision shall be further subdivided.

= Despite this restriction on subdividing, Defendant’s predecessors,
without notice to the other residents of the subdivision, subdivided their lot and
sold a porticn of the same to Defendants.

6. On or about May 12, 2021, the Shadowland Ranch Homeowners
became aware of the purchase of a subdivided lot by Defendant and cause to be
sent to Defendants a letter referencing the covenants and alerting Defendants of
the prohibition of further subdividing existing lots and of the building restrictions
contained within the covenants. The homeowners specifically informed the
Defendants that they reserved the right to seek legal relief if the Defendants
elected to proceed in violation of the covenants. A copy of the covenants was
included with this letter. A copy of that letter is attached hereto as Exhibit B.

T Defendants received Exhibit B.

3. Despite having received the letter and covenants, on April 4, 2021,
Defendants made application to Meade County for a Building Permit on the
disputed lot, The application sought to permit the construction of a pole barn, to
be used as a part time residence and storage facility for Defendant’s vehicle. A

Page2 of 4
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copy of that application is attached hereto as Exhibit C.

9. On both the application and Building Permit, Defendants
acknowledge “... The APPLICANT hereby acknowledges that he/she is familiar
with covenants, deed restrictions, governmental regulations and Meade County
Ordinances ...” (emphasis added) The Building Permit is attached as Exhibit D.

10.  Attached as Exhibit E is a true and correct copy of the building plans
submitted by Defendants to Meade County.

| 11. Attached as IExhibit F is a copy of the proposed location of the
physical structure of the Defendants on the disputed lot, including the
measurements of the set-backs.

12. The structure for which Defendants have received a permit is in
violation for the Shadowland Ranch Subdivisions in the following respects:

a. The proposed structure has larger than a three-car garage, in
violation of Section A of the covenants;

b. The propesed pole barn is considered a modular structure in
viclation of Section B;

c. The proposed structure is on a subdivided lot, in violation of Section
C of the covenants; and

d, The proposed structure is to be constructed within forty feet (407) of
the boundary of the lot.

13. The proposed structure will breach the Plaintiffs’ collective rights the

peaceful enjoyment of their premises.

Page 3 of 4
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PRAYER FOR RELIEF
WHEREFORE, based on the foregoing, Plaintifls pray for an order of this
Court as follows:

1. For an order determining that the subdivision of defendants’ lot is in
violation of the covenants of shadowland Ranch subdivision;

2. For an order determining that the proposed structure to be constructed
by defendants is in violation of the covenants of shadowland Ranch
subdivision;

3. For an order directing the removal of any structures constructed on the
premises of defendants in violation of the covenants;

4. For plaintiffs costs and disbursements, including reasonable attorney’s
fees to the extent allowed by South Dakota law; and

5, For any and all other relief that this court deems just and equitable
under the premises.

Dated this 23rd day of June, 2021,

CLAYBORNE, LOOS & SABERS, LLP
/s/Courtney R. Clayborne
COURTNEY R. CLAYBORNE
Attorneys for Plaintiffs

2834 Jackson Blvd., Suite 201

PO Box 9129

Rapid City, SD 57709-9129

(605) 721-1517 (telephone)
courtnev@elslawyers.net
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The Law Offices of Courtney R. Clayborne
g ' Michael €. Loos

8 C1 AYBORNE, LOOS i St

Travis B, Jones
Il AND SABERS rrp i g

Phone (605) 7211517

Fay (605) 721-1518

2834 Jackson Boulevard, Suife 201
2O, Box 9129

Rapid Clty, South Dakota 57709-95129
*Licensed in Wyomming

May 12, 2021

Clyde Straatmeyer and Nancy Straatmeyer
2458 Outback Trail
Hermosa, SD 57744

EXHIBIT

Re: Shadowland Ranch Subdivision | B

Mr, and Mrs, Straatmeyer:

Please be advised that our office has been contacted end retained by
homeowners in the Shadowland Subdivision located in Meade County. It is our
understanding that you recently purchased the newly platted Lot 6B of
Shadowland Ranch Subdivision with the intent of constructing a habitable
structure on the same. This letter is to inform you that such an act would be in
violation of the S8hadowland Ranch Subdivision Restrictions and Covenants,
which should have been referenced in your title insurance, and a copy of whwh
"is enclosed herewith.

As you can see, the Restrictions and Covenants ineluded Lot 6 and initially
provide that “flurther subdivisions of any lot shall be prohibited.” Unfortunately,
other homeowners inl the subdivision were not informed of the subdivision and
do not waive their right to proceed and have the same nullified.

Additionally, the Restrictions ahd Covenants also testrict the use of the
Lot, including placing certain building restrictions on the property owners,
Please be advised that the homeowners are prepared to proceed with
enforcemnent of these Restrictions and Covenants if required to do so by any
construction on Lot 6B.

At this time, the homeowners would request that you cease and desist
from any further construction activities on Lot 6B, which was formed in violation
of the Restrictions end Covenants, which were filed on the property at the time
of your purchase, If you elect to proeceed, the homeowners may institute legal
action which could, as a requested remedy, require that any improvements (and
certainly any improvements in violation of the recorded Restrictions and
Covenants) be removed. The litigation may also include request for

N APP 021
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reimbursement of legal fees incurred in enforcing the covenants, as well as any
other damages suffered by the homeowners. Hopefully, this will not be
necessary.

| Thank you for your cooeperation and please feel free to contect me if you
have any questions or comments.

COURTNEY R, CLAYBORNE

CRCH
Enclosures
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*Applications will not be

N/A

NA

N/A

N/A

—

Building Permit Documentation Req uired:

Received

[

O
]
O
O
]

Received

N

Received

A

Received

[l

Received

[

Foundation Plan
(Cross-section of footing, wall ete. with rebar slye and spacing
~for post frame structures, a diagram of post holes is requived) 4

Floor Plan

Elevation Plan

(Diagram of fiaming and trass information, ex, wall detuil)

Site Plan
{(Diagranmt of proposed structures, distance to properiy lines)

Truss Plan(s) — ensineered roof truss plan
{40 psf ground snow load, 90 Hiph wind speed)

Cost Estimate of Project

accepted unless the following information is submitted:

{Written or typed detailed breakdown of cost estimate of improvements, including

wmaterial and lnbor costs)

Owner Statement - (if applicable)
{(Written verification Jrom owner is vequired if someone other than owner is
applying for permit — complete aftached Stateneny) ‘

Stormwater Site Plan - (if applicable) * §25.00 fee applies

(A stormwater site plan is vequired fo he submitted if the construction areq or site is
within 250 feet of a drainage ditch, stream, ov roud ditch — complete attached form,
*Construction on agricn lturally taxed properties, of structures to be used for

agriceltural use enly, is exempt from this requivement.)

Percolation Test - (if’ applicable)

(Percolation fest is required to be turned iv at time of building permit application if
« new septic system will be installed — if ground is frozen this will be required at

time of septic permit application)

Copy of Warranty Deed - (if upplicable)

Is required.)

The completed application and all required documentation and plans ave to be
submitted atthe time of application. Plan review will take a minimum of two

business deys.

Permits will be mailed to the applicant when they are issued.

(f the property was purchased within the last 60 days, a copy of the warranty deed

Page | 1
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MEADE COUNTY ' Equalization & Planning Department
BUILDING PERMIT APPLICATION 1300 Sherman St., Suite 222
- Sturgis, 8D 57785

Office 605-347-3818

PLEASE PROVIDE THE FOLLOWING INFORMATION:
(Permit will not be issued without completad application and providing required information. )

APPLIGANT:

Malling Address!
Tafephone Number: Email Address:
Relationship.to Propeity Owner:
PROPERTY OWNER: /’ e S “)L.r";am_"q“m_ -cay 5 S . ‘
Malling Addrese: 587 Oudbecit Foul, Hevmosa SIIyy

Telephone Number: S~ 3% ) ~ Z 70  Email Addrese: S* teaotonos @ s, L, Loty

PROPERTY INFORMATION:

Site Address: ) 020 3 Qt‘?mbﬂ C‘H} f@jﬂc}( Hawk |

Parcel 1D: _ ‘
Legal Desoription: f=o'T” G 2 gt "h"'t:.:k ey 2.0 -ﬁ'cg;q‘em/ b AVE % 1/ Wy of-
: ! can b Tou U o, Qar?g, o

e Ty

The APPLICANT hereby agrees and affirms that all the information given is true and Is & correct representation of the
strueture(s) or construction being built. Any allerafion in plans, desighs or specifications will require an additional review of
the project and may result in additional buflding permits and/or fees. Fallure to provide the correct information may result
in.a fing or legal action or hoth. Failure lo obtain a bullding permit will result in a fine per Ordinance No. 34,

Seibacks for all structures shell be 25,0 (feat) front and back and Sides 8.0" {feet). Sethacks are msasured from property
lines and/or sectian line right-of-ways and easements. Comer lots, have a 25.0 (feet) selback from each right-of-way. If
you are unsure, pleass ask.

Improvements will be assessed on the property on which they are placed or constructed, uniess the proper documetis
are filed with the Equalization offica stating the improvement is a building on leased sife.

The APPLICANT hereby acknowlsdges that helshe Is familiar with covenants, deed restrictions, governmental regulations
and Meade Gounty Crdinances and recognizes that Meade County enforoes the adopted version of the International
Bullding and Residential Codes along with the Flre Code.

Notlce is hereby given that it is the homeowner's sole responsibility to apply for the swner-sécupied tax
reduction program of South Dakota by filling out an application in the Meade County Equalization & Planriing
office from Novembar 1st through March 15th. The owner must own and occupy the house by November 1st to
qualify.

Applicant Signature: / ;

Date: | l?‘ */}f‘* Z/

Page | 2
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Type of Construction: #FResidential 0 Carmmearcial O Agricultural

Type of improvement;

ﬁStlck-.Buiit New Résidenca o Mobile Home o Modular Home o Outbuilding 0 Garage
o Home Remodel o Home Addition  © Basement Finish o New Commercial

o Gommercial Remodel o Addition to Outhullding/Garage dOther: _ﬂ;;,.;f* Fegyne

IMPROV INF TION
NEW HOME: ' GARAGE/QUTBUILDING:
Maln Floor Sq. Ft: /2 2.Y ErAftached 01 Detached
Second Story Sq. Fi: 1 Stlck-Built /@Pos.t' Frame O Other
Basement Sg. Ft: ' Size: Y3 x 72,
Basement Finish Sq. Ft: (LENGTH X WIOTH X HEIGHT)
Total Sg. Ft_J & 2 Y/ Sq.Ft__ 209
No. of Bedrooms: __ 2~ Electricity: ZPYes LI No
No. of Bathrooms: __ £ _ | Plumbing: AYes 0 No
Heat Type: (o 5/t v Flow” | Finished: oYes 0No Frte/
Central Air: OYes ®ENo Insulated: ~ ®Yes ONo
Fireplace: i#Yes 0O No Floor Type: Ccm %4 re."“e;
_ Wpe@ «%  No, of Fireplace(s): _f_ Will this structure be used for agricultural purposes?
No. of Decks;__ O _ LYes ENo
Deck(s) 8q.Ft:_O
COMMERCIAL:
Type of Structure; Type of Business:
Size of Struetura (length x width x height): Main Floor 8q.Ft:
Second Story Sq.Ft: Total Sep. Ft: No. of Bathrooms:

1. TED COST OF IMPROVEMENTS = & | 9&, 0o |
| (This includes the sstimated cost of material & labor costs. A written or typed detailad breakdown of
estimated costs is required to be submitted with application.)

Will the construction area or slte be within 250 feet of a drainage ditch, raad ditch or siream? 0 Yes goNo
Will structures be In a floodplain area? O Yes ENo

Wil structures maet Maade County's property setback requirements? 2 Yes 0 No

Water Source (if applicable): O Private Well #Community Well 0 Central Water

FOR OFFICE USE ONLY:

Date Application Received: if Denied, Reason for Denidal:
Revieved By: | '
Review Date: _
Application Approved: [J Yes O No , -
BUILDING PERRMIT FEE & ' PD BY: OCASH [ CHECK # O CREDIT CARD
Page | 3
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CONTRACTOR LIST
(REQUIRED TO BE SUBMITTED WITH BUILDING PERMIT APPLICATION)

General Coniractor:
Company Name: f;.;?ﬂ Kyer  Contmelsia o
Contaot Name: @r}mm Forlim €y
Address: __ 337 Suuay dale Doy E‘/r}ul/ 57727
Telaphone Numberi@' 95) 933~ 628 Email Address:,

Subcontractor:
Company Name:
Contact Name:
Address:
Telephone Number; Email Address:

Subgontractor:
Company Name:
Contact Namae:
Address: '
Telephone Number; | Email Address;

Subgcontractor;
Company Name:
Contact Name:
Address:
Telephone Number:__ Email Address:

Compariy Name:
Contact Name: b
Address. _
Telephone Nurnber: | Email Address:

Subcontractor:
Company Name:
Contact Name:

Address:
Telephone Number: Emall Address:

Page | 4
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STORMWATER SITE PLAN

(Required to be completed and submitted with building permit application when
the construction area or site is within 250 feet of a drainage ditch, road ditch, or
Stream. *Construction on agriculturally taxed properties, of structures to be used for

agriculiural use only, is exempt from this vequirement.)

including the approximate distaricas between each feature.

Site Plan naeds to show reads drainage ditches, road ditches, streams and area of excavation or fill

Site plan must show location of silt fence, waddles, gravel or stone construction entrance for
construction vehicles and wash pit for concrete truck washouts.

Check the type of foundation:
[l Piers or Post Holes ~ Site Sketch Not Required

{1 Thickened Edge (Monolithic Slab)
[T Frost Footings and Frost Wallg (Craw! Space)
[l Footings and Basament
[} Adding Fill Matertal
. e
T . : T
............. 1 u,..;n
O O N O S O .
------ - P T Pas—, .. Tp— - i‘ Ji,
; S ot I frone
- ANV SO NN NORREN OO MU SOSY AUV SO NN NOUUE N SO ) - s
.............. o =0 5 s i P A r 3
NIOR YR POUORT (SO NN P N, RN (NS WL SO VAN SR U RN ) wer. e po 4 ..... sl
|
” SKETCH SITE PLAN ABOVE }
Page |8
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'

., Applicant Signature: /2‘%{{ Wﬂ) Date: 7/“'/ %""Z'/ LIPS

MEADE COUNTY | Equalization & Flanning Depaitment
RUILEING RERMIL 1300 Sherman St, Sulte 222
Sturgls, SO 57786
Office 605-347-3818
PERMIT NO: 8660
PERMIT EXPIRATION DATE: (4/14/2022

APPLICANT: Forkner Congtruction - Bryen Forkner
Pheons Mumber: 605-923-2628
Mailing Address: 10300 Concho Gt
Clty, State, Zip: Black Hawl, SD 57718 B ; EKH]BH'
Email: straatcQ07@gmall.com .

PROPERTY OWNER: _STRAATMEYER : \
Phons Number:  605-391-2670.
Malling Address: 24587 OUTBACK TRAIL
City, State, Zip:  MERMOBSA 8D 57744
Emall: - -STRNKTCUUI"_@GMAIL.GOM

IPROPERTY INFORMATION:

Parcel ID; 15.67.068

Site Address; 10300 CONCHO GT
[:ity,staia-ﬂp: BLACK HAWK SD 67718

Sectlon; 38 Towniship: 3 Range: 6
agat Desctiption:

The APPLICANT hereby agrees.and affimms that all the Information given.s true and Is & correct representation
of the structure(s) or construction belng Luilt. Ary alferation In plans, designs o specifications will require an
additional review of the project and may result,in additional building permits and/or fees, Fallure to provida the
carract information may resultin a fine or lagal action or both, Fallure to oblain a building permit will result in a
fine per Ordinance No, 34,

Setbacks for al! structures shall be 25,0 (feet) front and back and Sides 8.0' (feet). Sstbatks are msasured
from properly lines and/or section lina right-of-waya and easements. Corner lots, have & 25.0 (feaf) setback
froim each. right-of-way. If you are unsure, please ask..

Improvements will be assessed on the praperty-on which they aré placed or constructed, unless the proper
documents are flled with the Equalization office stating the imprcvement Is a building on leased site.

“The APPLIGANT hergby scknowledges that hefshe Is famlllar with covenants, deed restrictions, governmental

regulations and Meade. County Qrdinances and recognizas that Meads County enforces the adopted version of
the International Building -and Resldential Codes along with the Fire Code.

Notics is hierebly glven that it is the homeowner's sole responsibility to apply for the owher-occupled
tax reduction program of South Dakota by filling cut an application in the Meade County Equalization &
Planning office from November 1st through March 15th. The owner must own and occupy the house by
November st to qualify.

If construction for any bullding permit has not begun within six {8) months from tha. date of l1ssuance, the permit shall
explre; it shall be cancelled by the Meade Caunty Bullding Official, and notice shall ba given to the person affected andfor
property ownar, If ths work described in any bullting permit has not been substanitially completed within (1) one year-of

the date of issuance, theraof sald permit shall expira.
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IMPROVEMENT INFORMATION:
Type of Canstruction: Residential
ype of Improvement: Othar

NEW HOME:

GARAGE/OUTBUILDING:

Patio/Slab Sy, Ft:

Size (length % width):

COMMERCIAL:

Main Floor Sq. Ft1224 Type:Attached
Second Story 8. Ft. Construction Type: Post Frame,
Basement 8q. Fl; Slze 43 K72 X X
Basement Finish $q. Ft: Slze (Length)X{Width) X{Height)
otal 8q. Ft;1224 Sq. Ft:3006
No. of Bedrooms;2 Electricily:Yes
Na. of Bathrooras:2 Plumbing:Yes
sal Type:GAS Finlshad:No
antral Air:No Insulated:Yes _
Fireplace:Yes Floor Type:CONCRETE
ype: 1 Will this. structure be used for'agricultural purposes?
Mo, Fireplace{s)t No
Dacks Sq. Ft:
Size (length X width):

Plaase flll out additional Commercial Bullding Permit page

Estimated Cost of Improvements: $175082.00

'ONTRACTOR INFORMATION;

FORKNER CONTRAGTING

CONMMENTS:

NEW POST FRAME HOME WITH ATTACHED GARAGE

DFFICE USE QONLY:
Permit Date:04f14/2021

Cengtruction araa within Floodplain? No

Gonstruction area or site ba. within 250 feet of a drafnage diteh, voad ditch or stream? Yes

Permit Cost:

Payment Type: : Checld

Filed: 8/3/2021 10:31 AM CST Meade County, South Dakota
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STATE OF SOUTH DAKOTA )

)
COUNTY OF MEADE )

ROBERT and MELISSA HOOD,
THOMAS and PATRICTA DONOVAN,
BERNARD and MARTA JUNG,
WILLIZM and JANICE PRICE,
JAMES and KAY FENENGA, LARRY
and DARLENE BATILY, GREG and
DEB PETERS, MARK and KITTY
GUSTAF, and RODNEY and GINA
BOADWIRE,,

Plaintiffs,
VS.

CLYDE STRAATMEYER and NANCY
STRAATMEYER,

Defendants.

e o M M M M et Tt M M e et Mt S S S M St St e

IN CIRCUIT CCURT

FOURTH JUDICIAL CIRCUIT

COURT TRIAL

46CTV21-000206

BEFORE: THE HONORABLE KEVIN J. KRULL

Circuit Court Judge

Sturgis, South Dakota
February 15, 2022 at 8:30 a.m.

APPEARANCES:

For the Plaintiffs: Courtney R. Clayborne
Attorney at Law
2834 Jackson Blwvd., Suite 201
Rapid City, South Dakota 57709

For the Defendants: Talbot J. Wieczorek
Attorney at Law
506 Sixth Street
Rapid City, South Dakota 57709
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1 THE COURT: All right, please come forward, sir.

2 EDDIE OPSTEDAHL,

3 called as a witness, being first duly sworn, testified as
4 follows:
5 THE COURT: All right, sir, that chair adjusts and the
6 microphone adjusts, so arrange yourself so you're speaking
7 right into the microphone, please. You may proceed.
g MR. CLAYRORNE: Thank you. 2Any preference if we stand or
g sit, Your Honor?
10 THE COURT: It's actually easier for us if you're sitting
il and speaking right into the microphone, so that's what T
e would prefer.
13 MR. CLAYRORNE: Qkay.
14 DIRECT EXAMTNATICON
L5 BY MR. CLAYBORNE:

16 Q Good morning. Could you please state your name and spell
17 your last name for the record?

18 | A Eddie Opstedahl, O-P-S-T-E-D-A-H-L.

19 | @ Mr. Opstedahl, you're aware that this matter involwves the
20 Shadowland Ranch Subdivision tract?

21 | A Correct.

22 Q Can you explain to the Court your familiarity with that
23 subdivision?

24 | A I was the original owner. After the flood of '72 people

25 were moving, wanting to relocate to other places, so we
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went ahead and subdivided part of our ranch land and we
developed the Shadowland Ranch development there, and on
this one, we had Francis-Meador-Gellhaus do the surveying,
plotting out the lots, and the restrictions, we requested
that the lots be set up on a plat and they would stay as
that sized lots for the lifetime, and there was going to be
put in individual septic tanks, individual water wells, and
there would be two roads built off the main road that would
be kind of court drives to service four home areas on each
of those division roads that way.

In front of you, you should have a notebook.

Okay.

That has a list of exhibits in it and it begins with
Exhibit 101. Do you see that?

Correct.

And I know the first page is a little blurry, but the
second two pages spell out what is on the first page, and
do you recognize what Exhibit 101 1s?

Yes, that's correct.

And what 1s 1017

That was the Shadowland Ranch Subdivision restrictions and
covenants.

And is that your name that appears on Exhibit 101, or your
signature?

Yes.
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And was 101 recorded?

Yes.

And where was 101 recorded at?

Right here in the courthouse.

In Meade County?

Tes.

I'm locking at then 101, and I note that there are several
restrictions and covenants, and would those restrictions
and covenants have been restrictions that you would have
been involved with drafting?

Partially, with an attorney also.

Okay. But these set forth what you wanted —

Yes, 1t was set up the way we'd like to have it performed
and stayed as.

And T see Subparagraph A deals with the single family
dwelling with no larger than a three-car garage, is that
correct?

Correct.

Is there anywhere in the covenants that detached garages
are prohibited or restricted?

No.

I note that exhibit —— or I'm sorry, Subparagraph D
provides for a prohibition on the subdivision of any lots.
Do you see that?

Yes.
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Can you explain to the Court what was reason for that
prohibition?

The reason behind it, the size of the lots that
Francis-Meador-Gellhaus through the surveying and water
samples -- or the soil samples pertaining to the water
sample and that it be set up as individual wells and also
to be set up with the septic system that would have a leach
field, plus the main septic tank area, and the restrictions
how far it had to be from the property lines so it wouldn't
interfere with other landowners. He ran percolation tests
on most of the lots, and it's all wrote up in his summary
as to the drain field would be accurate that way for that
size lot. Lots were not to be smaller because it may cause
perforation in somebody else's properties.

MR. CLAYBORNE: May I approach, Your Honor?

THE COURT: You may.

(BY MR. CLAYBORNE) Mr. Opstedahl, I'm going to show you
what's been marked as Exhibit No. 16, and I'll ask you if
you can identify what Exhibit 16 1s?

I haven't seen 1t before now.

Okay. Do you recognize the Concho Court —-

Right.

—— shown on Exhibit 167

Right, that was part of the original development.

I'11 represent to you that lot —— what is on this exhibit
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now marked as Lot 6A and 6B were the original Lot 6 of
Shadowland Ranch Subdivision?

Correct.

And 1f there is a Lot 6A and 6B, would that be in violation
of the covenants that you proposed?

MR. WIECZOREK: I'm going to cbject as this calls for a
legal conclusion.

THE COURT: Overruled. You may answer, sir.

Yes.

(BY MR. CLAYRORNE) I also note in your covenants that you
had in Subparagraph H which provides that no building shall
be constructed so that any part of said building is within
40 feet of the boundary of said lot. Do you see that?
Yes, that's correct.

T also note on the plat that you had filed from
Francis-Meador-Gellhaus, there are two courts that were
part of the subdivision, is that right?

Right.

Can you explain to the Court what the protoccl was for
maintenance of those roadways within that subdivision?

At that time, the entryway by the court road, it would be
developed 66 foot wide for access in, for people to go in
and drive in and circle back out. That's the way the
platting board was persistent on trying to make sure that

there was rocm to move and turn, that's why
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Francis-Meador-Gellhaus set it up that way rather than
doing a straight road down through the center from the
north to the south and to the shorter runs. But as the
land was divided by lot lines, then the two —— the lots
that went into the circle drive on each side, the road
would be split in half so each landowner on the four
parcels would be responsible for maintenance on that at
that point at that time because the county would not do it.
It was up to the landowners, and that's the way it was set
up with the covenants and per their restrictions for the
county.

So with that explanation, would I understand the lots which
would abut any of the roadways would have added to them
property that would be outside of the lot lines?

As far as where the stakes are put for the lot line, yes.
And I'm going to show you now what's marked as Exhibit 17,
and T note on Exhibit 17 —— you understand that to at least
depict the Shadowland Ranch Subdivision?

Yes, correct.

And 1f I look at Cantle Court and Concho Court, as well as
Romel Drive, there appears to be lines going down the
center of those roads?

Correct.

And for Lots o6, 7, 10 and 2, would those lines represent

the actual boundary of those lots for which those owners
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would be responsible?

Correct.

MR. WIFCZORFK: TI'm going to object. That's a legal
conclusion.

THE. COURT: Overruled. You may answer.

Yes, correct.

(BY MR. CLAYBORNE) So relative to the 40-foot setback
referenced in the covenants, that 40 foot would be taken
from those boundary lines which would start in the center
of those particular roads?

Correct.

And Just so I'm clear, i1f I understood your testimony,
those roads are and remain private rcads that are privately
maintained?

MR. WIFECZOREK: 1I'm going to object, Your Honor. That's a
legal conclusion.

THE COURT: Overruled.

Yes.

(BY MR. CLAYBORNE) And it was your intent that those roads
would be maintained by the property owners?

Yes, that's the way the county said we had to do it at that
time because the county did not want to take
responsibilities for any of the sub roads or subdivision
roads.

And to your knowledge, does the Shadowland Ranch property,
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Lot 6, the south side of that lot?

Yeah, you'd have to get a surveyor to explain that better.
That's where they plotted their corner stakes on each of
the lots after they took off that restriction for the road
amount, but you still pay taxes to the middle of that road.
What makes you think that?

That's what the county told me.

Okay.

T have several other properties and everything was that
way.

Yeah, that's what your belief is?

Thits, Jm ~=

Do you have any tax certificates that would show that you
actually pay beyond Lot 67

That T couldn't tell you, but I do know on the ranch land,
where the property line was, you paid taxes to that
property line. Once it was divided, you still paid
property taxes to that line. That was many years ago. I
don't know what it is now.

Right. You're talking about a section line right-of-way?
No, all, quarter sections, sections, any 80, 40, 80, 60,
lots, anything like that.

Let's go back. You said —-- so you would agree with me the
corners for Lot 6 are actually marked on the lot line?

Yeah, that's where the steel stakes are set.
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1 sometime that summer.
2 Q Which sumer?
3 | A 2020. A year and a half ago.

4 Q So at the time you approached Mr. Schmidt about selling

5 the, as you call it, the back side of that lot, had that
6 lot been subdivided?
7 A No.

g Q@ And I note that the subdivision did not take place until,
9 it looks like the drawings are dated November of 202072
10 | A That would be correct.
11 | @ And what was your role relative to subdividing that lot?

12 | A I did most of the footwork part of it. Started out asking

13 the county if T could build on that lot and if we could do
14 that. The county referred me to Summerset. Had numerous
15 discussions with Summerset. They —-- the county told me T
16 had to do everything through Sunmerset.

17 | @ At any time did you ever look at the Shadowland Ranch

18 Subdivision restrictions and covenants?

15 A No.

20 Q Why not?

21 | A Newver gave it a thought to. I had been contacting, like T
22 say, the county, the city, at a future time contacted the
25 surveyor then. T didn't know to and it never came up.

24 Q Okay. 2And you know those documents are on file with Meade

25 Counky, corrsct?
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Correct.

So they would have been open and available for your review
at any time prior to subdividing and purchasing that lot?
That would be correct.

And do you agree with me that had you availed yourself to
the covenants, you would have seen that subdivision of the
lots is prohibited?

I probably would have seen it then, yeah.

And what would you have done had you seen that?

Maybe —— I don't know.

Would —--

Probably wouldn't have done it then, I don't know.

And so you had the opportunity to do that, but you just
simply did not lock at the covenants?

Never gave it a thought. Never once did anybody -- I mean,
the whole process was very, very new to me, and nowhere did
anyone from the county, the city, the surveyor, anybody I'd
been working with ever said you should do this or that.

They told me do this, do that, I should, you know, submit

these and everything else, but they never —— it never came
up.
I just want to make sure this book —— in front of you

there's a white exhibit notebook and T'd ask you to look at
Exhibit 103 in that notebook.

Yes.
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Can you tell the Court what Exhibit 103 is?

It's the building permit required.

And 1f T look at page 2, can you tell the Court whose
signature that is?

That is my signature.

Now 1f you go up two lines from your signature, can you
read what that provision says?

The applicant hereby acknowledges that he or she is
familiar with covenants, deed restrictions, government
regulations and Meade County Ordinances and recognizes that
Meade County enforces the adopted version of the
International Building Residential Codes and Fire Code.
And did you read that before signing the application?
Probably scanned through it.

And in that acknowledgement, you acknowledged that you were
familiar with the covenants?

Along with every other paragraph on the document, the
setbacks set by the county, the highlighted portion of it.
My question was simple. In that section of the
application, you acknowledged to the county that you were
familiar with the covenants, correct?

I scanned through that and signed it when they told me
"sign here."

Okay. Did you not understand the question?

Apparently not.
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DIRECT EXAMINATICN
BY MR. CLAYBORNE:
Could you please state your name for the record?
Greg Peter.
And are you a property owner in the Shadowland Ranch
Subdivision?
Yes.
And which lot do you own?
I'm not sure of the lot. Just a second. It would be Lot
10.
And Lot 10 looks like it sits on the corner of Cantle and
Romel?
Yes.
When did you purchase that lot?
Roughly 18 years ago.
When you purchased the lot, were you aware of the
Shadowland Ranch, of the covenants and restrictions?
Yes.
Relative to those covenants and restrictiocns, when you —-—
or I should ask when you bought the lot, did you have an
understanding of what your boundary was?
Property boundary or —— yes, yes.
Okay. And can you tell the —- well, you said property
boundary. Is your lot subject to more than one boundary

1line?

APP 044




'_1
5]

16

1o

o ¥ 0 P

I got two roads on —— a road on two corners, yeah.

Okay. Can you explain to the Court what you understood to
be your boundary when you purchased your lot?

The road was my responsibility.

All of the road?

Well, I assumed the road in front of my property, let's put
it that way.

Were you here when Mr. Opstedahl testified?

Only a portion of it.

He indicated that he understood the boundary of properties
that abut a road within that subdivision to be
approximately 33 feet to the center of the road. Did you
hear that testimony?

No, I did not.

Would that be —-- having not heard it however, would that be
consistent with your understanding of your boundaries?
Yes.

When you bought the property — or I believe you currently
have a home business, is that correct?

Yes.

And can you explain to the Court what that business is?

I have a construction company, RC Peter Construction.

And prior to purchasing your lot, did you access the
covenants to see 1f that business was allowable within the

subdivision?
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Yes.

And what did you do in that regard?

As far as?

In terms of satisfying yourself.

Tt said that you —— in the way I read the covenants, you
could have a home business as long as 1t didn't require
extra parking, and the way I interpreted from the
stipulations of a home business at that time when I bought
the property was considered a home property if you have a
store front and if you had customers come to your house.
Okay. So the actual covenants say that no business
activities shall — or no lot owner shall conduct business
activities which shall require extra parking facilities.
At the time you purchased the property, were there parking
facilities?

Yes.

And at any time after purchasing the property, have you
added to any of the parking that was pre-existing?

No.

Do you maintain that from time to time?

Yes.

But you have not increased it in any way?

No.

And to your knowledge, was it being used as a residence

prior to your purchase?
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Yes.

The covenants would also prohibit the storage of any
materials outside any dwelling. Are you familiar with
that?

Yes.

And you're a contractor, are you not?

Yes.

And are you familiar with the difference between equipment
and materials?

Tes.

And can you explain to the Court briefly what that
difference is?

Equipment is things that I would use on a job, but on the
same token, equipment is things that are basically, when I
buy them they're tax deductible because they're equipment.
If you buy material, I can't deduct it.

Can you give us some examples of what would normally be
considered equipment?

Well, 1f you look at some of the pictures that have been
submitted, for the few that I have seen, they would be the
scaffold, the wheel barrels, the Bobcat I guess you can
say, or the trailers, so...

And is some of that used for both business and personal
use?

Yes.
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Q Relative to items like Bobcats and trailers, things of that
nature that are on your property, have you enlarged or
added any extra parking to accommodate those items of
equipment?

A No.

Q@ How about materials, I note that there were pictures which
depicted some lumber and other various materials that were
stored behind your property. Are you familiar with those?

A Yes, the fencing in the back is basically chain link
fencing that I had for a dog run when I first moved out
there. Since then that dog has died and T rolled up the
fencing and stored it in the back, and some of the red
fencing, the construction fencing you can call it, it's a
snow fence. I use that to keep the deer out of my raised
garden beds in the summertime and I take it down in the
wintertime.

Q There was a picture that was referred to earlier, it was
Exhibit 2, picture number 29, and it showed -- are those
exhibits still up there?

MR. WIECZOREK: Yeah. I don't think it's 2 though. I
think what you're looking for is 21.

A Exhibit 217
MR. WIECZOREK: Yeah.

Q (BY MR. CLAYRORNE) And picture DEF29.

A 29, okay.
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Can you explain to us what is being depicted in DEF29?
That's my — that's just some personal stuff that I keep
around for -- the metal and stuff on the bottom is to
supply my hobby which I am a blacksmith, so I keep metal
around. I don't throw any metal away. The boards are —-
basically you could say they're leftovers from a job that I
take home and keep for personal use because I have horses
at another property with a barn and I always have a —— keep
stuff around because they break something all the time and
I have to fix fence or I have to fix corrals or something.
Would there be any intent on your part to use any of the
materials shown on DEF2S for profit; that is, to
incorporate them into a project of any sort?

No, most of them are so crooked, I could never use them for
anything that T would ever build for a client.

Then we go to DEF31.

Okay.

And I note logs in the background of that picture. Can you
explain what those are?

Firewood.

Do you sell any firewood or do anything —-

No.

—— commercially with those?

No, I do not. I heat my home primarily with firewood.

And DEF24, is that your property?
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Yes.
And it shows some equipment parked outside, but I'm more
curious about that parking area. Was any of that parking
area expanded or added after you purchased the property?
No.
MR. CLAYRORNE: That's all the questions I have. Thank
youl.
THE COURT: Mr. Wieczorek?

CROSS EXAMINATTION
BY MR. WIECZOREK:
Mr. Peter, as understand it, the materials you say that are
on the side of your outbuilding or shed are materials from
Jobs that you'wve brought back to the property?
Yeah, just left over.
Okay. But they're materials from jobs?
And scome I bought myself, yeah.
Okay. And the scaffolding you use for your business?
That's equipment, yes.
So you use it for your business?
Yes.
So on the —-- when you bought this property, was one of the
reasons you bought it was because of the extra parking?
No.

You didn't care that it had room for you to park all your

equipment?
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THE COURT: Please come forward, sir, right up here.
RODNEY BOADWINE,
called as a witness, being first duly sworn, testified as
follows:
DIRECT EXAMINATICN
BY MR. WIECZOREK:
Mr. Boadwine, can you just for the record's purpose state
your full name and where you currently reside?
Rodney Brooks Boadwine, III, 10106 Cantle Court, Black
Hawk, South Dakota 57718.
Thank you. One little housekeeping thing. You're a
plaintiff in this matter, correct?
(Witness nodded head.)
You have to answer out loud.
Yes.
Thank you. The caption has it as "Boadwire," but it's
"Boadwine," is that correct?
Yes.
Just so that the court reporter has 1t correct, can you
spell your last name?
B-O-A-D-W-T1-N-FE.
Thank you. What do you for a living, Mr. Boadwine?
T own and operate Aim High Tree Service.
What does Aim High —— what types of service does this Aim

High provide?
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Yeah. So what type of equipment do you keep at the house?
I have a bucket truck, a chipper, a dump trailer, a pickup
and a skid steer.

Okay. And those are used in your business?

Correct.

If you locok in front of you there, there is a set of
pictures marked as Exhibit 20. There's a 20 sticker on it.
Yep.

Can you flip through those and can you tell the Court
generally what those show?

Shows my attached garage on the first page with my RV and a
pile of firewood. I guess if you lock beyond it, you'd see
my shop 1n the backyard.

Okay.

There's my personal truck on the second page with the back
end of my RV, my kids' play stuff in the yard and my shop.
Same thing.

The third page?

It's got tools, got my truck, got my shop. I got my stuff
out there.

Let me ask you a question about this third page before we
go 1nto this detail.

Okay.

These are pictures of your house and your property,

correct?

APP 052




120

1 the one attached to my house.

2 Q And then — so do you keep your equipment in here or just
3 —— I mean, do you keep your wvehicles in there, or what do
4 you keep in your shed?

5 | A Currently T have my wife's car in there taken apart that

6 I'm working on and I have all my tools in there. I have —
7 the whole thing is shoved full of tools.
g Q Okay.

g A Personal tools.
10 | @ Sure. What's this toolbox sitting in front of the
il building?

12 | A That's just a big storage box that was thrown in with the

13 truck that T bought and I decided to put it there and T

14 keep things in it.

15 | @ So if we go to the next page that shows the two cars.

16 A Those are my two employees' cars. They ——

17 Q@ What -- go ahead, I'm sorry.

15 | A They show up in the morning and they jump in the bucket

18 truck and the pickup and they head cut and they go do jobs
20 offsite.

21 Q So do you have just the two employees or more?

22 A I have three employees.

23 | @ Okay. Does the third employee come out there sometimes
24 too?

25 | A Very rarely. When we work towards the west, they do, but
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CITY OF SUMMERSET PLANNING AND ZONING BOARD
ONLINE ZOOM MEETING
REGULAR MEETING
7055 LEISURE LANE
TUESDAY SEPTEMBER 22, 2020
6:00 P.M.

Agenda

n ROLL CALL
Bewley, Oldfield, Osten, Wilson, Christensen
2) CALL FOR CHANGES

Approval of Agenda of the Regular Meeting of September 22, 2020 as presented or
amended.

3) CONSENT CALENDAR

Approval of the minutes of the Public Hearing of August 25, 2020, as presented or
amended.

4) PRELIMINARY AND FINAL PLAT APPLICATION

Lot 6A and Lot 6B of Tract 3 (Formerly Lot 6 of Tract 3 Shadow!land Ranch
Subdivision) Located in the NE1/4NW 1/4 of Section 36 Township 3 North,
Range 6 East of the Black Hills Meridian, Meade County, South Dakota.

5) PRELIMINARY AND FINAL PLAT APPLICATION

Plat of Sun Valley Estates Lots 161R and Glengarriff Park 3 Revised being a
Replat of Lot 161 and Glengarriff Park 3 Located in the NE1/4SW1/4 in section
14 Township 3 North- Range 6 East of the B.H.M., City of Summerset, Meade
County South Dakota.

0) PRELIMINARY AND FINAL PLAT APPLICATION

Plat of Sun Valley Estates Lot 125R-1, Lot 125R-2 and Lot 125R-3 Located in
Lot 125R of the SE1/4 of the SW i of Section 14 Township 3 North Range 6
East of the B.H.M., City of Summerset, Meade County, South Daketa

7) FINAL PLAT APPLICATION

Plat of Lot | through Lot 9 and Norpeck Court Right of Way and Shadowland
Road Right of Way of Shadowland Ranch Subdivision, Formerly Lot HG Revised
Shadowland Ranch Subdivision in Tract 6 of the SW Y4 of Section 25 in
Township 3 North Range 6 East of the Black Hills Meridian, City of Summerset,
Meade County, South Dakota.

FILED
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Information regarding accessibility for the disabled may be obtained by calling the Summerset
City Finance Officer at 605-718-9858. Individuals needing special accommodations are asked
to call at least 48 hours prior to the meeting.

In relation to the COVID-19 virus, and in following guidelines from the CDC in relation
to minimizing exposure, the City will have a call-in number available (instructions
below) for Thursday’s City Commission meeting. For those that wish to participate in
the meeting remotely, we encourage you to follow the instructions below.

Call-in instructions:
Topic: P&Z Meeting
Time: Sep 22, 2020 06:00 PM Mountain Time (US and Canada)

Join Zoom Meeting

https://us(2web.zoom.us/)/879806217647pwd=UVcl VGkwV INJVUhoVFZ3VES5uTUt
PZz09

Meeting 1D: 879 8062 1764

Passcode: 460285

One tap mobile
+16699009128.,879806217644#,,,,,,0#,,460285# US (San Jose)
+12532158782,,879806217644,,,,,,04,,460285# US (Tacoma)
Meeting 1ID: 879 8062 1764

Passcode: 460285

Find your local number: https://us02web.zoom.us/u/kd2jBus93q

APP 056



FR

Sept. 18, 2020

Final Plat Review
LOT 6A AND LOT 6B OF TRACT 3
(FORMERLY LOT 6 OF TRACT 3 SHADOWLAND RANCH SUBDIVISION)
LOCATED IN THE NE1/4NW1/4 OF SECTION 36
TOWNSHIP 3 NOCRTH, RANGE 6 EAST OF THE BLACK HILLS MERIDIAN,
MEADE COUNTY, SOUTH DAKOTA

General Information:

Parce! Acreage 1.88 acres

Location Shadowland Ranch Sub. Meade Co. SD.
Date of Application T

Reviewed By: Gary Anderson, LS, HDR Engineering, Inc.
Burpose: Divide Lot 6 into two lots

Access and Utilities: Access is off Concho Court. Sewer is onsite septic. Water is a shared well
located on Lot 6A.

Eire Protaction:. Same as before
Drainage: Located outside flood hazard
Einal Plat Review:

Please add Chord Bearing and distance to the curve information.

Remove Note 4 regarding building setbacks.

Replace the "Resolution of Governing Board” with the following resolution:
“Resolution of City Commission

Whereas there has been presented to the City Commission of the City of Summerset, South Dakota, the
within plat of the above described lands, and it appears to this Council of Commissioners that:

a. The system of streets set forth therein conforms to the system of streets of the existing plats of
the City,

b. All provisions of the City subdivision regulations have been complied with,
c. Alltaxes and special assessments upon the tract or subdivision have been fully paid, and
d. Such plat and survey thereof have be executed according to law.

Now therefore, be it resolved that said plat is hereby approved in all respects.

APP 057



Dated at Summerset, South Dakota this day of , 2020.

Mayor Date”

Need to add the following certifications:
“Certificate of Planning Commission

The City of Summerset Planning and Zoning Commission certifies it has reviewed the final plat and
hereby recommends approval to the City Commission of the City of Summerset, South Dakota.

Dated this day of , 2020.

Planning Commission Member”
"Certificate of City Finance Officer

|, Finance Officer of the City of Summerset, South Dakota, do hereby certify that all special assessments
which are liens upon the described lands are fully paid according to the records of my office.

Finance Officer Date”

Need to provide on the plat or through a separate document an access and utility easement for the water
service line from the existing well on Lot 6A to Lot 6B.
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September 18, 2020

Final Plat Review
PLAT OF SUN VALLEY ESTATES
LOTS 161R AND GLENGARRIFF PARK 3 REVISED
BEING A REPLAT OF LOT 161 AND GLENGARRIFF PARK 3
LOCATED IN THE NE1/4SW1/4
IN SECTION 14 TOWNSHIP 3 NORTH- RANGE 6 EAST OF THE B.H.M., CITY QF
SUMMERSET, MEADE COUNTY, SOUTH DAKOTA

General Information:

Parcel Acreage 1.04 ACRES
Location City of Summerset
Date of Application September 4, 2020

Surveyors Project Number  S20 $791
Reviewed By: Gary Anderson, LS, HDR Engineering, Inc.

Burpose; Add area to Lot 161 and make the park smaller

Access and Utilities: Same as before

Eire Protection: Same as before
DPrainage: Same as before
Final Plat Review:

This plat meets the requirements.
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September 18, 2020

Final Plat Review
PLAT OF SUN VALLEY ESTATES LOT 125 R-1, LOT 125 R-2 AND LOT 125 R-3 LOCATED IN
LOT 125R OF THE SE1/4 OF THE SW1/4 OF SECTION 14 TOWNSHIP 3 NORTH RANGE 6
EAST OF THE B.H.M, CITY OF SUMMERSET, MEADE COUNTY, SCUTH DAKOTA

General Information:

Parcel Acreage 0.88 ACRES
Location City of Summerset
Date of Application September 9, 2020

Surveyors Project Number 520 5792

Reviewed By: Gary Anderson, LS, HDR Engineering, Inc.

Burpese: Subdivide Lot 125R

Access and Utilities: Same as before

Eire Protection.. Same as before
Drainage: Same as before

All bearings and distances close.

Edit title to “Plat of Sun Valley Estates Lot 125 R-1, Lot 125 R-2 and Lot 125 R-3 Formerly Lot 125R
Located in the SE1/4 of the SW1/4 of Section 14 Township 3 North Range 6 East of the B.H.M., City of
Summerset, Meade County, South Dakota”

Remove the building setback note.
Lots 125 R-2 and 125 R-3 do not meet the minimum lot width of 75’ per ordinance 155.058.D.
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Sept. 18, 2020

Final Plat Review
Plat of Lot 1 through Lot 9 and Norpek Court Right of Way and Shadowland Road Right of Way
of Shadowland Ranch Subdivision
Formerly Lot HG Revised Shadowland Ranch Subdivision in Tract 6 of the SW 1/4 of Section 25
in Township 3 North Range 6 East of the Black Hills Meridian City of Summerset Meade County,
South Dakota

General Information:

Parcel Acreage 18.94 acres

Location Shadowland Ranch Subdivision
Date of Application August 27, 2020

Surveyor's Project Number $19 §732

Reviewed By: Gary Anderson, LS, HDR Engineering, Inc.

Burpose; Subdivide Lot HG Revised

Access and Ulilities: Access is off Shadowland Ranch Road and Norpek Court. Water is
connecting to Black Hawk Water Users District water system. Sewer is onsite

septic systems.

Eire Protection. Black Hawk Volunteer Fire Department
Drainage; Located outside flood hazard. No major drainages are indicated.
Einal Plat Review:;

All bearings and distances close.

Plat Note 1 needs to indicate an 8' utility and drainage easement.

Before Final Plat can be filed a final walk-through of the new roadway needs to be conducted with the City
of Summerset and the following need to be submitted:

- As-recorded plans ' s'““-\c cS3 108,
- All geotechnical testing results from roadway and utility construction = & (& ettt 4y %,
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Official Minutes
CITY OF SUMMERSET PLANNING AND ZONING BOARD
ONLINE ZOOM MEETING
REGULAR MEETING
7055 LEISURE LANE
TUESDAY SEPTEMBER 22, 2020
6:06 P.M.

The meeting was called to order by Chairman Wilson at 6:00 P.M. Bewley, Osten, Oldfield,
Christensen, and Wilson were present. Also present was the City Administrator.

Motion by Bewley, second by Christensen to approve The Agenda of the Regular Meeting of
September 22, 2020Motion carried.

Motion by Osten, second by Oldfield to approve the minutes of the Public Hearing of August 25,
2020, Motion carried.

Motion by Bewley, second by Oldfield to approve Plat application of Lot 6A and Lot 6B of Tract
3 (Formerly Lot 6 of Tract 3 Shadowland Ranch Subdivision) Located in the NE1/4NW 1/4 of
Section 36 Township 3 North, Range 6 East of the Black Hills Meridian, Meade County, South
Dakota. Motion carried.

Motion by Wilson, second by Bewley to approve Plat application of Sun Valley Estates Lots

[6 IR and Glengarriff Park 3 Revised being a Repiat of Lot 161 and Glengarriff Park 3 Located in
the NE1/4SW1/4 in section 14 Township 3 North- Range 6 East of the B.H.M., City of
Summerset, Meade County South Dakota. Motion carried.

Motion by Osten, second by Bewley to approve Plat application of Sun Valley Estates Lot 125R-
1, Lot 125R-2 and Lot 123R-~3 Located in Lot 125R of the SE1/4 of the SW ' of Section 14
Township 3 North Range 6 East of the B.H.M., City of Summerset, Meade County, South
Dakota. Mction carried.

Motion by Oldfield, second by Bewley to approve Plat application of Lot 1 through Lot 9 and
Norpeck Court Right of Way and Shadowland Road Right of Way of Shadowland Ranch
Subdivision, Formerly Lot HG Revised Shadowland Ranch Subdivision in Tract 6 of the SW ' of
Section 25 in Township 3 North Range 6 East of the Black Hills Meridian, City of Summerset,
Meade County, South Dakota, Motion carried.

Motion by Bewley, second by Osten to call for Adjournment at 6:11 P.M.

FILED
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SHADOWLAND RANCH SUBDIVISION RESTRICTIONS AND COVENANTS

The following coOvenants and restrictions shall apply to the

fallowing property being subdivided by the property owners, Bddie

A. Opstedahl and Sandra L. Opstedahl, husband and wife. )
Lots one (1} through thirteen (1l3) of the. Shadowland Ranch

gubdivision located in the NW% of Section 36, Township 3 North,

Range 6 East of the Blaok Hills Meriddian, Meade County, South Dakota.

A,

Thera shall be only one single family dwelling per lot with
no larger than a three-car garage. ' i

T@e main level of each dwelling constructed shall be a
minimum of Twelve Hundred {(1,200) sguare feet. No trailers
or modulars, i

The lots shall be used for residential purposes only, and
lot owners shall conduct no business activities which shall
require extra parking facilities or which shall result in
any materials being stored outside any dwelling ox which .
shall in any other way interfere with the peaceful enjoy-

ment of the premises by other lot owners.

Further subdivisions of any lot shall be prchibited.

Only dogs, cats, and horses may be kept on the premises.
Horses may be kept if one party owns more than six {6) acres
in the development. Tdmit of three (3) Mature horses per
six (6) acres or more. Foals, yearlings, and ponies count
as one-half (%) mature horse. A&All dogs, cats, and horses
rust be retained on the respective lots.

The outslde appearance of the house being constructed on any
lot must be fully completed within one (1) year after the
beginning of construction,

All vehicles on lots must be in running order.

‘No building shall be constructed so that any part of saild

puilding is within forty (40) feet of the boundary cof said lot.

Buyer of lot six (6) will have right to temporary hook-up

to existing well across the road, to the west, for minimum
of one (1) year -and maximum of two (2) years from the time
of original purchase. -

overhead electrical system is to bhe yun along north boundaxy
of lotzs Five (5) and six (6) due to trees and rocks. All
other lines (electrlcal and telephone) constructed con the

PLAINTIFF Q001
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subdivision are to be underground.
wires are to be run to each lot line

Electrical and telephone

Dated this 20th-day of September, 1976.

/s/ Eddie A. Opstedahl
Sandra L. Opstedahl

Ack'd: September 20, 1976, with seal.

Filed: Beptember 20, 1976 at 2:50 B.M,
Recorded in Book 331 on Page 687

Misc. Records in the office of the

Raglster of Deeds, Meade County, South Dakota.

I

PLAINTIFF 0002
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The Law Offices of _ Couriney R. Claybormne
: Michael €. Loos

L L CLAYBORNE : LOOS Michzel K. Sabers

Travis 3, Jones

AND SABERS 1.1p BioM.Smge

Phone (605) 721-1517

Fay (605) 721-1518

2834 Jackson Boulevard, Snite 201
FQ. Box 9129

Rapid City, South Dakota 57709-9129
*Licensed In Wyoinlig

May 12, 2021

Clyde Straatmeyer and Nancy Straatmey: L
2458 Outback Trail I E D

Hermosa, 8D 57744

= " - 2022 5

Mr, and Mrs, Straatmeyer:

Please be advised that our office has been contacted and retaitied by
homeowners inn the Shadowland Subdivision located in Meade County. It is our
understanding that you recently purchased the newly platted Lot 6B of
Shadowland Ranch Subdivision with the intent of constructing a habitable

L structure on the same. This letter is to inform you that such an act would be in
violation of the S8hadowland Ranch Subdivision Restrictions and Covenants,
which gshould have been referenced in your title insurance, and a copy of which
"is enclosed herewith.

As you can see, the Restrictions and Covenants included Lot 6 and initially
provide that “/ffurther subdivisions of any Iot shall be prohibited.” Unfortunately,
other homeowners in the subdivision were not informed of the subdivision and
do not waive their right to proceed and have the same nullified,

Additionally, the Restrictions ahd Covenants also restrict the use of the
Lot, including placing certain building restrictions on the properly owners,
Please be advised that the homeowners are propared to proceed with
enforcement of these Restrictions and Covenants if required to do so by any
construction on Lot 68.

At this time, the homeowners would request that you cease and desist
from any further construction activities on Lot 6B, which was formed in violation
of the Restrictions and Covenants, which were filed on the property at the time
of your purchase. If you elect to proceed, the homeowners may institute legal
action which could, as a requested remedy, require that any improvements (and
certainly any improvements in violation of the recorded Restrictions and

(' Covenants) be removed. The litigation may also include request for

Filed: 8/3/2021 10:31 AMCST Meade County, South Dakota 4GCIV21-00%[;§, 068




reimbursement of legal fees incurred in enforcing the covenants, as well as any
other damages suffered by the homeowners. Hopefully, this will not be
necessary.

Thank you for your cooperation and please feel free to contdct me if you,
have ahy questions or comments.

COURTNEY R, CLAYBORNE

CRC:
Enclosures

Filed: 8/3/2021 10:31 AM CST Meade County, South Dakota 460!\!21-003%;15069




| Foundation Plan

{Cross-section of footing, wall etc, with rebar siye and spacing
—Jor post frame strictuves, o dlagram of postholes is required)

Floor Plan
Elevation Plan

(Diagram of framing and trogs Information, ex. wull detail)

{Diagram of propesed structures, distance fo property lines)

uss Plan(s) ~ ensineered roof truss p
(40 psf ground snow load, 90 mph wind speed)

Cost Estimate of Project

O
]
1 Site Plan
03
O

(Written or typed detailed breakdown of cost astimate of improvements, including

. material and laboi costs)
N/A  Recelved

0 O  OwnerStatement - (if applicable)

(Written verification from owner is requived if someane other than owner is

applying for permit — complete altached statemeny)
NA  Received

‘O O  stormwater Site Plan - (if applicable) * §25.00 fee applies

(A stormwater site plan is required (o be submizted if the

within 250 feet of a drainage ditch, Stream, or road ditch — complete nttached form.

*Construction on agriculturally taxed properties, of stru
agricultural use only, Is exempt from this reguirement.)
N/A  Received
L [0 Percolation Test - (if applicable)

(Percolation test is requived to be turned in af time of building permit applicetion if
@ new septic sysrem will be installed - if ground is Jrozen this will be vequired at

time of septic permit application)
N/A  Received

L1 0O  Copyof Warranty Deed - (if applicable)

(If the property was purchased within the st 60 days, a
Is required,)

The completed application and all required documentation and Dplans arefo be
submiited atthe time of application. Plan review will take a minimum of two
business days. Permits will be mailed to the applicant when they are issyed.

copy of the warranty deed

'FEB 15 39

SOUTH DAKOTA UNFIED 11
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consiruction area or site is

ctures to be used for

Page | 1
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MEADE COUNTY | ' Equalization & Planning Department
BUILDING PERMIT APPLICATION 1300 Sherman 5t., Sulte 222
- Sturgis, SD 57785

Office 605-347-3818

PLEASE PROVIDE THE FOLLOWING INFORMATION:
(Permit will not be issued without completed application and providing required information.)

APPLICANT:
Malllng Address:
Telophone Number: Email Address:
Relationship to Property Owner:

PROPERTY OWNER: d/ (“)(a/t" _C;\ '}'-.V‘l«w-t'}'may e ‘
Malting Address:_=2 ST Oudback Ful, Hevmosa 59 L%

Telephone Number: 0.5 ~3%) - Z (70  Emal Address: SHcac Yooy € 9r), fomn

PROPERTY INFORMATION; | | . \
Site Address: _J 2.70 5 & GV?GZ‘}O d'l'"; 13 el /L/a w ik
Parcal ID:

L.ogal Desoription; Leaf & B oF Travey 3 | ocoted 20 AJES N/ WYy ot

The APPLICANT hereby dagrees and affims that all the infornation given is true and s & correct reprasentation ‘of the
strueture(s) or construction being bullt. Any alteraticn In. plans, deslgns or specifications will require an additional review of
the project and ray result in additional bufiding permits end/or fess. Failure to provids the correct information may result
In a fing or legal action or both. Fallure 1o obtain a bullding permit Wil resuit in a fine per Ordinance No. 34.

Seibacks for all structuras shall be 25.0 (feet) front and back and Sides 8.0' (feet). Sethacks are measured from property
lines and/for section dine right-of-ways and easemenis. Comer lots, have a 26.0 {feet) setback from each right-of-way. If
you are unsure, please ask.

Improvements will ho assassad on the property on which they are placed or constructed, unless the preper documents
are filed with the Equalization office slating the improvement is a building on leased site,

The APPLICANT hereby acknowledges that he/she Is familiar with covenants, deed restrictions, govemmental regulations
and Meade County Crdinances and recognizes that Meade County enforoes the adopted version of the Intemational
Bullding and Residential Codes along with the Fire Code.

Notice Is hereby glven that It is the homeowner's sole responsibility o apply for the ownar-o¢cupied tax
reduction program of Sowth Dakota by filling cut an application in the Meade Coupty Equalization & Planning
office from Novembar 1st through March 15th. The ownar must own and occupy the house by November 1st to

qualify.

Applicant Signature: / /

e

Date: | 9 “'/ '5’{"' Z/
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T st n: 2FResidential 01 Commercial O Agricultural
Type of Improvement:

ﬁSﬁck—Buiit New Résidenca o Mobitle Home o Modular Home o Outbufiding 0 Garage
o Home Remodel © Homs Additlon  © Basement Finish o New Commerciat

0 Commerclal Remodel o Addition to Outbullding/Garage #&xOther: Eg 5t Freiume

IMPROVEMENT INFORMATION

NEW HOME: ' GARAGEQUTBUILDING:
Main Floor 8q. Ft: [ 2 Z.Y 2 Attached 11 Detached
Second Story 8q. Ft: L1 Stlck-Built ’p Post Frame 1 Qther
Basement Sq. Ft; ' sie: Y3 x 72
Basement Finish Sq. Ft: (ENGTH X WIDTH X HEIGHT)
Total 5q. Ft_/ 2 24/ Sq.F._309 (o
No. of Bedrooms: __ 2 Eleciricity: Yes 0 Ng
No. of Bathrooms: __ 2 _ Plumbing: £PYss  [1No
Heat Type: ég /r ﬂ'pium Finished: OYes 0ONo Fa r“lﬂc«f
Central Air: OYes ®@No insulated:; #Yes 0O No
Fireplace: ®Yes ONo Floor Type: ér_'nn - e.""t
, ypaéz. «%S __ No. of Fireplace(s); ____’_ Will this structure be used for agricultural purposes?
No. of Decks:__ O oYes EPNo
Deck(s) 8q.Ft. _ O
Q }CIAL:
Type of Structure: Type of Business:
Siza of Structure {length x width x haight): Main Floor 8q.Ft
Second Story Sq.Ft: Total Sq. Ft: Ne. of Bathrooms;
| ESTIMATED COST OF IMPROVEMENTS = B | 9,000

| (This includes the estimated cost of material & lator costs. A writtan or typed detalled breakdown of

gstimated costs is required to be submitted with application.)

Wilt the construction area or slte be within 280 feet of a drainage ditch, road ditch or siream? 0 Yes joNo
Will structuires be In a floodplain area? 0 Yes @No

Wil structures mest Maade County's property setback requiremients? 2 Yes 0 No

Water Source (if applicable): 0 Private Well ﬁ’Cnmrnunity- Well [ Central Water

Q NLY:
Date AppHcation Received: If Denied, Reason for Dental:
Reviewed By: '
Roview Date: _
Application Approved: (J Yes [JNo ; —
BUILDING PERMIT FEE 8 PD BY; O CASR 0O CHECK # O CREDIT CARD

C
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Contact Name;

307 Guuny dule
Telaphone Number:"[i 05) 923~ 4L2E Email Address:

CONTRACTOR LIST

(REQUIRED TO BE SUBMITTED WITH BUILDING PERMIT APPLICATION})

General Confractor:

Company Name:

ﬁﬂﬁr Kyzvr Contrmetis o

Addrass:

bryen Forlintw

Y 5!2'20!””

5777

Company Name:

Confast Name:

Address:

Email Address:

Telephone Number:__

ntractor:
Company Name:

Contact Name:

Address:

Telaphone Number: '

Email Address:

Subcontractor;

Company Name:

Contact Name:

Addrass:

Telephone Number:

Email Address:

Subgontractor:

Compariy Name:

Contact Name:

Address:

Telephone Number:

Email Address:

Subco cior:

Company Name:

Contact Name!

Address:
Telephona Number:

Email Address!

Filed: 8/3/2021 10:31 AMCST Meade County, South Dakota
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STORMWATER SITE PLAN

{Required to be completed and submitted with building permit application when
the construction area or site is within 250 feet of a dralnage ditch, road ditch, or
stream. *Consgruction on agriculturally taxed properties, of structures to be used for
agricultural use only, is exempt from this requirement.)
¢ Site Plan needs to show roads drainage ditches, road ditches, streams and area of excavation or fill
including the approximate distaricas between each feature,
« Site plan must show location of silt fence, waddles, gravel or stone construction entrance for
constructlon vehicles and wash pit for cancrete truck washouts.
Check the type of foundation:
Ll Piers or Post Holes — Slte Sketch Not Required
Thickened Edge (Monolithic Slab)
Frost Footings and Frost Walls (Crawl Space)
Footings and Basament
Adding Flll Material

i R

: e —

= i - - D e [TIT T IRl RGP [PUSSS (R Cpmen DEpEv) A

I PRl E T ; | FNBETE LRt fo —

" SKETCH SITE PLAN ABOVE
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o

the date of Izsuance, thereof sald panﬂ!t-shaii éxpire.

"
o

Applicant Signature:

MEADE COUNTY E i I L E D Equalizallon & Planning Departmant

BUILDING PERMIT
_ 1300 Sharman St, Sulte 222
FEB 15 2022 [ Shags, 50 57755
SOUTH DAKO CIAL SYSTEM c6 BUB-347-581
PERMIT NO! 8660 m&ﬂWﬂWcO‘*'

PERMIT EXPIRATION DATE: (4/14/2022 %

APPLICANT: Forkner Censtruction - Bryan Forknse
Phone Number: 605-923-2628
Malling Address: 10300 Concho Ct
Clly, State, Zlp: Black Hawl, SD 57718
Emall: straatc007@gmail.com
PROPERTY OWNER: _STRAATMEYER
Phone Number;  '605-391-2670.
Malling Address: 24587 QUTBACK TRAIL
City, State, Zip: HERMQSA S0 57744
Email: ) STRAATCO07@CMAIL.COM

g
2
=
i
=

PROFPERTY INFORMATION:
Parcel JI;  15.67.06B
ite Address: 10300 CONCHO CT
ity,State,Zip; BLACK HAWK 8D 67718
Sectlon; 36 Towriship: 3 Range; §
at Description:

Tha APPLICANT hereby agrees and afflrms that all the information given.ls irue and is a correct represaniation
of ihe structure{s) or construction belhg built. Any altaration In plans, designs or specifications ‘will require an
additional review of the project and may result,in additional building pemmits and/or fees, Fallure to provids the
corract information may result In‘a fine or legal action or both. Fallure to obtain & building pennit will result ina
fine per Qrdinance No, 34,

Sethacks for all structures shall be 25.0 {feet) front and back and Sides 8.0' (faet). Setbacks are moasured
from properly lines and/or section line right-of-aways and easements. Corner lofs, have a 25.0 (feat) setback
from éach, right-of-wav. If you are unsure, please ask.

Improvements will be assessed on the praparty-on which they ate placed or ccnétmctqd_, unless the proper
documants are flled with the Equalization office stating the improvement is a building on leased site.

‘The APPLIGANT Hergby acknowledges that he/she is famlllar with cavenants, deed restriciions, goveérmnmental

regulations and Meade County Qrdinances and recognizes that Meads Gounty enforces the adopfad version of
the Intemational Bufiding and Resldential Codes along with the Fire Code.

Notica is hereby given that it is the homeowner's sole responsibility to apply for the owner-cccupled
tax reduction program of South Dakota by filling out an application In the Meade Gounty Equalization &
Planning office from November st through March 15th. The owner must own and occupy the house by
November 18t to qualify.

if construction for any bullding permit has not begun within six {6) months from the date of Issuance, the permit shalj

explre; it shall be cancelled by the Meade County Buiiding Dfficial, and rofice shali be given to the person affected andlor
property ownar. If ths work described in any building permit has not been substaritially complated within (1) one year-of

A

SR Seaiy
e &

(R o
i ._.*er_. P
{,__" ,." 4 l-; .}-a
1 ;_-f'l: ._;“J‘. =3
2 i
h
nwl %
il WA ot gyt
% . A
.-\',"I?z ‘? .. ‘:".':?.-ﬁ:‘-". LN
o » A% Y Sy T e
T AN & 5 £y
g’bdﬁ T 4’;\ shle e
. iy i -:u wi “‘..'? o
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[MEROVEMENT INFORMATION:
Type of Caristruction: Residential
Type of Improvemant: Other
ﬂsw_tlﬂm& GARAGE/QUTBUILDING:

in Floor 8q. Ft1224 ! Type:Atiached
Sacond Story Sg, Ft: _ Construction Type; Post Frame.
Basement Sq. Fl:__ Ske4d X72 X X
Basement Finish §q. Ft: ' Slze {Length) X{Width) X{Height)
Total Sq. Ft; 1224 » Sg. F1:3008
No, of Bedrooms:2 Elsctricily:Yeg
Na. of Bathrooms;2 Piumbing: Yes
Hoat Type:GAS Flnishad:No
Cantral Alr:No Insulated:Yes _
Fireplace.Yes Floor Type: CONCRETE
Type: 1 Will this. strusturs be used for agricultural purposes?
No. Fireplace(s)1 No
Dacks Sq. Ft:

ize (lehgth ¥ width):
Palio/Slab 3q. Ft:
1za (length x wigth);

| l.‘. ILli e :v =3 L '
Please fill out additional Commaercial Building Permit page

EW POSTFRAME HOME WITH ATTACHED GARAGE:

DFFICE USE ONLY:

ermit Date:04/14/2021 Constructicn araa within Figodplain? No
Construction area or alts ba. within 250 fest of a drainage ditch, road diteh or stream? Yes
[P Fermit Cost: Paymerit Type: . Chedlgé

- ; de County, S 46CIV2
Filed: 8/3/2021 10:31 AMCST Meade County, South Dakota 1-009206 ¢
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Appeal No. 30180

Hn the
Supreme Court of the State of South Dakota

ROBERT and MELISSA HOOD, THOMAS and PATRICIA
DONOVAN, BERNARD and MARIA JUNG, WILLIAM and JANICE
PRICE, JAMES and KAY FENENGA, LARRY and DARLENE BAILLY,
GREG and DEB PETERS, MARK and KITTY GUSTAF, and
RODNEY and GINA BOADWIRE,

Plaintiffs and Appellants,
V.
CLYDE and NANCY STRAATMEYER,

Defendants and Appellees.

Appeal from the Circuit Court
Fourth Judicial Circuit
Meade County, South Dakota

The Honorable Kevin J. Krull

BRIEF OF APPELLEES CLYDE and NANCY STRAATMEYER

Talbot J. Wieczorek Courtney R. Clayborne
Keely M. Kleven Clayborne, Loos & Sabers, LLP
Gunderson, Palmer, Nelson & PO Box 9129
Ashmore, LLP Rapid City, SD 37709
506 Sixth Street Telephone: (605) 721-1517
Rapid City, SD 57709 E-mail: courtneyi@clslawyers.net
Telephone: (605) 342-1078 Antorneys for Appellants
E-mail: yw@gpna.com
Attorney for Appellees

Filed: 4/3/2023 1:12 PM CST Supreme Court, State of South Dakota #30180
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PRELIMINARY STATEMENT

Crtations to the record will appear as “(CR )" with the page number from the
Clerk’s Appeal Index. Appellants Robert and Melissa Hood, Thomas and Patricia
Donovan, Bernard and Maria Jung, William and Janice Price, James and Kay Fenenga,
Larry and Darlene Bailly, Greg and Deb Peters, Mark and Kitty Gustaf, and Rodney and
Gina Boadwine! will be collectively the “Appellants.” Clyde and Nancy Straatmeyer
will be collectively referred to as “Appellees.” Appellees’ appendix will be designated as
“APP. 7 followed by the appropriate page number. The trial transeript will be
referred to as “TT  ” followed by the corresponding page number. Trial exhibits will
be referenced by “TT Exhibit followed by the corresponding page number.
Appellees’ Proposed Findings of Fact and Conclusion of Law, which the court adopted in
its entirety, will be designated as “FOF " and “COL ™ followed by the appropriate
paragraph number.

JURISDICTIONAL STATEMENT

Appellants appeal from the circuit court’s Judgment Enjoining Enforcement of
Covenants and Dismissing Plaintiffs” Complaint and Defendants” Counterclaims with
Prejudice (“Judgment™) filed October 13, 2022. CR. 583. The court’s Judgment
incorporated its Memorandum of Decision (“Memorandum Decision™) filed September
29, 2022, as well as Appellees’ Post-Trial Proposed Findings of Fact and Conclusions of
Law. APP. 101. The Judgment is one that may be appealed pursuant to SDCL 15-26 A-

3. Notice of Entry of the Judgment was filed October 25, 2022, and the Notice of Appeal

! Appellants’ counsel, when filing the initial Complaint in this matter, spelled the
Boadwines’ name incorrectly in the caption and never corrected the error. CR. 2. The
Boadwines” name is correctly spelled herein.



was filed November 22, 2022, CR 585, CR 387. The Notice of Appeal was filed within
the time limits of SDCL 15-26A-6. CR. 587. Therefore, this Court has jurisdiction to
consider the issues raised on appeal.

STATEMENT OF LEGAL ISSUES AND AUTHORITIES

L Whether the circuit court erred in its findings and conclusions regarding
Section A of the Covenants.

The circuit court correctly determined that the phrase, “no larger than a three car
garage” in the Covenants restricted all garages to three whether attached to the
residence or free standing. To the extent this phrase was ambiguous, the Court
properly looked to parol evidence to aid in its interpretation of the disputed provision.
APP. 101, FOF 9 37-58. By appealing the circuit court’s determination, Appellants
effectively request this Court to ignore its longstanding rules regarding contract

interpretation.

o  Charlson v. Charlson, 2017 S.D. 11, 892 N.W.2d 903
o Coffey v. Coffey, 2016 8.D. 96, 888 N.W.2d 8035

o Matter of Certification of Question of L. From United States Dist. Ct., Dist. Of S.
Dakota, Cent. Div., 2021 S.D. 35, 960 N.W.2d 829

o  Wilson v. Maynard, 2021 8.D. 37, 961 N.W.2d 596
IL. Whether the circuit court erred in concluding the lot boundary lines
within the Subdivision do not include the dedicated public right-of-way.
The circuit court properly concluded that lot boundary lines have clear, distinct
legal definitions and, therefore, determined that the lot line boundaries within the
Subdivision were unambiguous and that the lots do not include the dedicated public

right-of-way. APP. 101, FOF 4 53-56. The court also correctly determined that



several Appellants violated the 40 foot setback provision in the Covenants. /d. at
FOF 9 32— 40. In arguing that the circuit court erred, Appellants ask this Court to
ignore the plat’s express, legal boundaries and instead adopt an interpretation that is

mconsistent with South Dakota law and the evidence in this matter.

o  Fuossv. Dahlke Fam. Ltd. P’ship, 2023 S.D. 3, 984 N.W.2d 693

s Wilson v. Maynard, 2021 S.D. 37, 961 N.W.2d 396
III.  Whether the circuit court clearly erred in finding that various property

owners within the Subdivision violated the Covenants by conducting
businesses out of their lots, building in the setbacks, and having more
than the allowed three garages.

The circuit court correctly found in its findings of fact that various landowners
operated businesses out of their lots, that various landowners had more than a three-
car garage, and that multiple lot owners built within the setback—all of which violate
the Covenants. /d. at FOF ¥ 43—49. While Appellants broadly allege that the court

erred in these findings, which Appellees strongly oppose, Appellants cannot establish

clear error.

o Fuossv. Dahlke Fam. Ltd. P’ship, 2023 S.D. 3, 984 N.W.2d 693
IV.  Whether the circuit court erred in denying Appellants’ declaratory relief
based upon its finding that the Covenants are null and void under the
doctrine of unclean hands, laches, and waiver.
The circuit court properly determined it would be inequitable to enforce the
Covenants against Appellees given Appellants’ pervasive, ongoing violations. /d. at
FOF 9 67-68. As such, the court concluded that the Covenants were void. /d at

COL 9 25. Contrary to Appellants’ arguments, Appellants cannot enforce the

Covenant given their unclean hands, waiver, and laches.



o  Halls v. White, 2006 S.D. 47, 715 N.W.2d 577
o Van Duysen v. Van Duysen, 2015 S.D. 84, 871 N.W.2d 613
e SDCL 17-1-4

STATEMENT OF THE CASE

This is an appeal from the circuit court, Fourth Judicial Circuit, the Honorable
Kevin J. Krull, Circuit Court Judge, presiding. CR. 587. Appellants sought declaratory
relief before the circuit court to determine the validity of Shadowland Ranch
Subdivision’s 1976 Covenants (the “Covenants™) to prevent Appellees from constructing
their home in Shadowland Ranch Subdivision (“Subdivision™). CR. 2. Appellants
claimed Appellees violated various provisions in the Covenants, including the provisions
addressing garage stalls, modular structures, subdivision, and boundaries lines. /d. In
response, Appellees argued the Covenants were waived due to numerous, unenforced
violations within in the Subdivision—many of which were violations by Appellants. CR.
18. Appellees also argued Appellants” claims were barred by the doctrine of unclean
hands, laches, and waiver. /d. Finally, Appellees counterclaimed for declaratory relief
and in the alternative breach of contract alleging that if the Covenants are deemed valid,
then the Covenants should be enforced against Appellants’ numerous violations.? 7d.

The circuit court presided over a bench trial on February 15, 2022, and later
issued a Memorandum Decision wherein it concluded the following: (1) Appellees were
entitled to construct their home: (2) the Covenants were not enforceable given the

“pervasive violations that have gone unchecked or unenforced by the [Appellants;]” (3)

1 The circuit court never addressed Appellees’ counterclaims given the court’s
determination that the Covenants were null and void.



enforcement of the Covenants against Appellees would be unequitable given the other
violations; and (4) Appellants were barred from enforcing the covenants against the
Appellees. CR. 566; APP. 15. In its Judgment, the circuit court adopted Appellees” Post-
Trial Proposed Findings of Fact and Conclusions of Law (the “Court’s Findings of Fact
and Conclusions of Law™) and incorporated its Memorandum Decision. CR. 583; APP.
1. Appellees request this Court affirm the circuit court’s decision.

STATEMENT OF FACTS

In September 2020, the landowner of Lot 6 in the Subdivision applied to the City

of Summerset (“City”) to split the property into two lots — 6A and 6B. CR. 226, TT
Exhibit 3. Prior to any applications to, or discussions with, the City, the landowner hired
a surveyor to flag and pin the property. APP. 101, FOF 9 7-8. These markers remained
in the ground—visible for all to see—throughout the entire platting process. Id. Pursuant
to state statute, the City published its September 22, 2020, agenda listing the pending plat
prior to its meeting wherein 1t would discuss the landowner’s application to split Lot 6.
CR. 226, TT Exhibit 3; APP. 121. The City’s published meeting minutes indicate that
the plat application was discussed. CR. 233; TT Exhibit 4; APP. 128. In October 2020,
the City again included the plat on its agenda. CR. 237. TT Exhibit 6; APP. 130. And
during its October meeting, the City approved the plat. CR. 239; TT Exhibit 7, APP.
132. The plat was then published in the City’s paper on two different days as required by
statute. CR. 242; TT Exhibit §; APP. 135. At no point in time did Appellants, or anyone
else, object to the plat or inform Appellees of the Covenants. APP. 101, FOF 4 8, 12.

Appellees purchased Lot 6B, one of the lots resulting from the plat, and became

the record owners of the lot legally described as Lot 6B of tract 3 located in NE1/4 NW



Vi of Section 26, township 3 North, Range 6. APP. 101, FOF Y 1. Prior to purchasing the
lot, Appellees walked the property several times. /d. at 4 7. Following their purchase of
the lot, Appellees filed and obtained a building permit with Meade County in April 2021.
APP. 101. Appellees sought to build a residence on their lot with an attached three-car
garage, including one stall garage large enough to fit an RV. /d. at 3-4. In May 2021,
Appellees commenced construction. Id. at 3. Shortly thereafter, Appellant Robert Hood
approached Appellees” contractor claiming that Appellees were in violation of the
Subdivision’s Covenants. [d. Appellees received a letter from Appellants’ counsel soon
after to the same effect. /d. This letter indicated that should Appellees proceed with
construction, legal action would ensue. /d. Appellees forestalled construction for
purposes of determining their rights to their property. Id

Appellants filed a declaratory action on June 23, 2021, seeking to enforce the
restrictive covenants, CR. 2. Specifically, Appellants sought enforcement of the
Covenants pertaining to garages, setbacks, modular structures, and subdivision. /d. The
Covenants relevant to this appeal provide:

A. There shall be only one single family dwelling per lot with no larger than a
three-car garage.

B. The main level of each dwelling constructed shall be a minimum of Twelve
Hundred (1,200) square feet. No trailers or modular.

C. The lots shall be used for residential purposes only, and lot owners shall
conduct no business activities which shall require extra parking facilities or
which shall result in any materials being stored outside any dwelling or
which shall in any other way interfere with the peaceful enjoyment of the
premises by other lot owners.

D. Further subdivisions of any lot shall be prohibited.

G. No building shall be constructed so that any part of said building is within
forty (40) feet of the boundary of said lot.



CR. 224, TT Exhibit 1; APP. 15. Based on these restrictions, Appellants alleged
Appellees’ proposed structure violated the Covenants because it was being built on a
subdivided lot, within a setback, was modular, and had a nonconforming garage. CR.
535. In response, Appellees argued that their structure was not modular and that their
proposed three-car garage aligned with the Covenants. APP. 101, FOF 9 18, 2223, 64.
Appellees also argued that their predecessor—rather than themselves—subdivided the lot
and that Appellants failed to object to the plat when it was pending before the City. Id at
4 64. Given these 1ssues, Appellees argued that Appellants could not now collaterally
attack the plat and that they were therefore estopped from challenging the plat. /d. at ¥
66. Further, Appellees asserted that Appellants were barred from enforcing the
Covenants because they failed to enforce the Covenants against other landowners, many
of whom are named Appellants, in the Subdivision. 7d. at 9 74. Specifically, Appellees
identified numerous landowners who had more than a three-car garage, who had
buildings within 40 feet of lot boundary lines, and who operated businesses out of their
lots. Id. at ¥ 23-65.

The circuit court presided over a court trial on February 15, 2022. APP. 16.
Appellants called Eddie Opstedal, the original developer of the Subdivision, to testify.
TT pg. 10. Mr. Opstedal testified that he believed the center of road was the boundary
line from which setbacks should be taken. TT pg. 16. Mr. Opstedal also testified that the
Covenants do not prohibit or restrict detached garages. TT pg. 12. However, on cross-
examination, Mr. Opstedal admitted that the road is a dedicated public right-of-way. TT
pe. 18 Mr. Opstedal also admitted that the Covenants do not allow for more than three

garage stalls on each lot, regardless of whether the garage stalls are attached or detached



from the home. TT pg 24-26. Finally, when asked on cross-examination whether
employees parking their vehicles on a lot within the Subdivision constituted extra
parking. Mr. Opstedal stated that he did not “think they should have 1t there to start with”
given extra parking for businesses violated the Covenants. TT pg. 28.

Appellants also called Greg Peters and Robert Hood, two property owners within
the Subdivision and who are named Appellants, to testify. TT pg. 66, 183. Mr. Peters
testified that he operated a business out of his lot in the Subdivision but that he felt he
was not in violation of the Covenants because his business did not require him to add
extra parking. TT pg. 67-68. However, on a cross examination, Mr. Peters admitted to
parking equipment on his lot that he uses for his business, having materials stored on his
lot that he uses for business, and having a building within the setback. TT pg. 72-73.
Mr. Hood testified that he did not add additional parking on his lot to accommodate his
work vehicle. TT pg. 185, Yet, on cross-examination, Mr. Hood admitted that he does
not have a separate business address, that he receives business mail to his home within
the Subdivision, and that he added gravel to his lot to park his commercial van. TT pg.
187. Mr. Hood also admitted to secing the survevor’s stakes on Lot 6 prior to its re-
platting and doing nothing about it. TT pg. 187.

Appellee Clyde Straatmeyer testified on behalf of Appellees.* TT pg. 136. Mr.
Straatmeyer testified that at the time of purchasing Lot 6B, he was unaware of the
Covenants and that the title company did not provide him with the Covenants at closing.

TT pg. 136—139. He similarly testified that he was unaware of the Covenants when

3 Mr. Straatmeyer was also called as a witness by Appellants; his testimony was
substantially similar as his testimony on behalf of Appellees. TT pg. 39, 136.



applying for a building permit and that he did not believe any covenants existed at the
time he signed the application. TT pg. 136 —39. In fact, Mr. Straatmeyer testitied that he
first learned of the Covenants when he received Appellants’ counsel’s letter with the
Covenants attached. T'T pg. 43, 62, and 137. Mr. Straatmeyer also discussed his
proposed structure, stating that it would have poured floors, support beams in the ground,
concrete footings, and three garage doors—one of which is large enough for an RV, TT.
Pg. 148-149. In other words, Mr. Straatmeyer testified that his proposed structure was
not modular and, therefore, did not violate the Covenants. Through Mr. Straatmeyer,
Appellees elicited testimony and introduced exhibits as to the numerous other violations
of the Covenants in the Subdivision. TT pg. 150-160; T'T Exhibits 10-21. In total, Mr.
Straatmeyer testified that nine of the thirteen lots in the Subdivision had af least one
violation.* TT pg. 160-161.

In further support of their argument that numerous Covenants were violated,
Appellees adversely called Appellant Rodney Boadwine to testify.” TT pg. 116. Mr.
Boadwine, a homeowner within the Subdivision, testified that he had “a bucket truck, a
chipper, a dump trailer, a pickup and a skid steer” on his property that he used for his
business. TT pg. 118. Mr. Boadwine further testified to having his employees park on
his lot and to having more than three garage stalls. TT pg. 120121, 128, and 119.

Finally, Appellees called Shannon Vasknetz to testify. TT pg. 89. Mr. Vasknetz

stated that he is a registered land surveyor in South Dakota and that his work requires him

* The specific violations are discussed in detail below.

3 Although named plaintiffs in this matter, Mr. Boadwine and Mr. Peters would not
voluntarily appear and had to be subpoenaed by Appellees. CR. 123-128; APP. 14, 15.



to “retrace the boundary work of other surveyors and show people where the property
lines are for buildings[.]” TT pg. 89-90. Mr. Vasknetz testified that he has worked with
subdivisions across the county on a daily basis. TT pg. 98-99.

Based on his expertise, Mr. Vasknetz determined that all of the roads within the
Subdivision were dedicated public right-of-ways and that the roads were neither section
lines nor easements. TT pg. 98, 108; TT Exhibit 17. Importantly, Mr. Vasknetz
reviewed a plat of the Subdivision and testified that the broken line drawn down the
center of the road was not a boundary line but simply a line mdicating the center of a
dedicated public right-of-way. TT pg. 93-94. He further testified that the solid lines
shown on the plat established the boundaries of each lot. TT pg. 93. Based on these
conclusions, Mr. Vasknetz testified that the road was not included in each lots’
boundaries. TT pg. 93. As such, any measurements regarding the 40 foot setback were
to be taken from each lots’ respective boundaries rather than the center of the road. TT
pg. 95-98.

Mr. Vasknetz testified that he conducted several tests throughout the Subdivision
wherein he measured the distances of various buildings from each respective lots’
property comers. TT pg. 95. His test results indicated that multiple buildings on
multiple, different lots were within 40 feet of a lot boundary line. TT pg. 96-98. These
buildings included a multiple car garage and shed located on Lot 7 (owned by Appellants
Baillys) as well as shed located on Lot 5 (owned by Appellants Hoods).® TT pg. 96-97.

However, these buildings are not the only buildings within 40 feet of a boundary line. TT

% Lot 5°s shed was determined to be 9.8 feet from the lot line whereas Lot 7’s shed was
6.2 feet from the boundary of the lot line. TT pg. 97. Lot 7’s detached garage was 13.7
feet from the boundary of the lot line. TT pg. 97.
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pg. 96-97. On Lot 10, which is owned by Appellants Peters, there is a structure located
9.0 feet from the side lot line. TT pg. 97-98. On Lot 11, owned by a non-party, Mr.
Vasknetz testified that the structure was only 0.2 feet from the lot line. TT pg. 98.

Following trial, the circuit court requested both parties submit proposed findings
of fact and conclusions of law. TT pg. 189-193. The court’s Memorandum Decision
filed in September 2022 largely incorporates Appellees’ post-trial proposed findings and
conclusions, which the court later adopted as its own findings and conclusions. APP. 1,
APP. 3; APP. 101. Inthe Court’s Findings of Fact and Conclusions of Law, the circuit
court emphasized Appellees’ predecessor’s actions to get the new plat approved,
including the various meetings that were properly noticed as well as the surveyor’s stakes
that remained in the ground for several months. APP. 101, FOF §1-135.

The court properly addressed other non-conforming lots in the Subdivision,
noting how each respective lot violated the Covenants. /d. at 924-60. The court
determined the following property owners within the Subdivision all have buildings
within forty 40 feet of their boundary lines in violation of the Covenants: (1) The Hoods;
(2) The Baillys; (3) The Peters; and (4) The Cottinghams. /d. at ¥ 31-40. The findings
pertaining to the Baillys® violation are based off of the court’s conclusion that the
Covenants’ setback is measured from each lots” boundary lines rather than the center of
the road because “a boundary . . . has a distinct and clear legal meaning.” 7d. at §33. As
such, the court concluded Part H of the Covenants, which addresses the boundaries of
each lot, was not ambiguous. /d. at 9 53.

The court also found that there are at least two business in the Subdivision that

require extra parking —two additional violations of the Covenants. /d. at § 43-49.
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Additionally, the circuit court concluded that that the three-car garage restriction applied
to all structures on the lots, not just to structures attached to homes. /d. at ¥ 60. Based on
this conclusion, the following properties within the Subdivision are in violation of the
three-car garage provision: (1) The Jungs; (2) The Prices; (3) The Hoods; (4) The Baillys;
(3) The Boadwines; (6) The Peters; (7) The Cottinghams; and (8) The Gustafs. Id. As
there are only 13 lots in the Subdivision, over 60% of the lots are in violation of the
three-car garage provision. /d., TT Exhibit 17, APP. 139.

Given the multitude of violations and historical lack of enforcement, the circuit
court determined Appellants could not enforce the Covenants against Appellees because
they failed to enforce the Covenants against themselves and against other landowners in
the Subdivision. /d at ¥ 62-68. The court addressed the doctrine of unclean hands,
laches. and waiver stating:

The [Clovenants are not enforceable given the pervasive violations that exist that

have gone unchecked and unenforced by [Appellants| or any other parties that

may have had the right under the [C]ovenants to enforce said violations. When
violations of the [Clovenants is the rule in the [S]ubdivision as opposed to the
exception, it cannot stand that [the CJovenants can continue to be valid and
selectively enforced against new people moving into the [S]ubdivision. Such
enforcement would be inequitable.
APP. 14. The circuit court entered its Judgment, which incorporated its earlier
Memorandum Decision as well as Appellees’ proposed findings and conclusions, in

October 2022. APP. 1. Appellants appeal these findings. CR. 387.

STANDARD OF REVIEW

This court reviews “a circurt court’s factual findings for clear error and its legal
conclusions de novo.” Fuoss v. Dahlke Fam. Lid. P'ship, 2023 S.D. 3, 9 22, 984 N.W.2d

693, 701 (quoting Gangle v. Spiry, 2018 S.D. 35,911,916 N.W.2d 119, 123. “A finding
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is ‘clearly erroneous’ when although there is evidence to support it, the reviewing court
on the entire evidence 18 left with the definite and firm conviction that a mistake has been
committed.” Eagle Ridge Ests. Homeowners Ass’n, Inc. v. Anderson, 2013 S.D. 21,9 12,
827 N.W.2d 859, 864 (quoting United States v. U.S. Gypsum Co., 333 U.S. 364, 395, 68
S. Ct. 523, 542, 92 L. Ed. 746 (1948)). “ ‘[T]he credibility of the witnesses, the import to
be accorded their testimony, and the weight of the evidence must be determined by the
circuit court, and we give due regard to the circuit court’s opportunity to observe the
witnesses and examine the evidence.” 7 7d. (quoting Hubbard v. City of Pierre, 2010
S.D. 55, 926, 784 N.W.2d 499, 511). The interpretation of covenants, like contracts, is
reviewed de novo. Wilson v. Maynard, 2021 S.D. 37, ¥ 14, 961 N.W.2d 596, 600.
“Equitable determinations, however, are reviewed only for abuse of discretion.” Halls v.
White, 2006 S.D. 47, 14, 715 N.W.2d 577, 379-80.

ARGUMENT AND AUTHORITIES

As a preliminary matter, 1t 1s unclear as to whether Appellants are appealing the
circuit court’s findings of fact or the court’s conclusions of law given Appellants’
analysis lacks all but two citations to the record. See Appellants’ Brief, pg. 9-15. As
such, Appellants fail to “address how the [circuit] court’s findings of fact and conclusions
of law [are] debatable or wrong™ and therefore cannot “demonstrate that reasonable
jurists would find the [circuit] court’s assessment of the [ ] claims debatable or wrong.”
Ashley v. Young, 2014 S.D. 66, § 11, 854 N.W.2d 347, 351 (reviewing appellate
standards in a petitioner’s habeas appeal), see also Franz Falk Brewing Co. v. Mielenz, 5

Dakota 136, 37 N.W. 728, 729 (1888) (stating that “[c]ounsel must specifically assign the



error, and, in the assignment, so designate what is complained of as error as to put the
finger of the court upon 1t”).

Furthermore, Appellants neither appealed nor briefed the circuit court’s analysis
regarding the platting of Lot 6, the determination that Appellees’ proposed house was not
modular, or the court’s conclusions regarding wavier. See Appellants’ Brief. Appellants
instead focused on the court’s determinations regarding the garages, boundary lines, and
unclean hands. 7d. at 9-135. As such, Appellants waived any arguments in this regard.’

I.  The circuit court did nor err in its conclusions regarding Section A of the
Covenants.

On appeal, it is unclear what Appellants are actually arguing as to Section A of
the Covenants given that they address two separate issues—the size of the garages and
the amount of allowed garages—interchangeably.® /d. at 8. For example, Appellants
mitially take issue with the size of Appellees’ proposed garage stall, arguing that
Appellees” proposed structure violates the Covenants because one garage stall is large
enough to hold an RV. 7/d However, Appellants then state that “it is clear that references
are only being made to the size of the garage attached to the single family dwelling.” 7d.
It the latter context, it appears the Appellants use the word “size™ to establish the total

amount of garage stalls allowed on each lot rather than garage stall width and/or height.

7 This Court has determined that issues not briefed are waived. See In re Marvin M.
Schwan Charitable Found., 2016 S.D. 45, 9 13, 880 N.W.2d 88, 92 (*We will consider
only those issues that the parties actually briefed.”); Cook v. Cook, 2022 8.D. 74, 983
N.W.2d 180 (same), Daily v. City of Sioux Falls, 2011 S.D. 48, 802 N.W.2d 903
(Appellant waived on appeal those issues that it listed in its docketing statement
accompanying its notice of appeal that it did not brief, as the Supreme Court only
considers issues that parties actually brief)).

$ Section A of the Covenants provides that “[t]here shall be only one single family
dwelling per lot with no larger than a three-car garage.” CR. 224; TT Exhibat 1.
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Id. The size of the garage stalls and the amount of garage stalls are two separate issues,
both of which Appellants decline to expand upon by providing any meaningtul legal
analysis to this Court. Given Appellants” apparent confusion, both issues are discussed
herein.

Because Appellees’ proposed structure included an attached three-car garage, one
of which was large enough for an RV, Appellants argued before the circuit court that
Appellees’ proposed structure violated the three car-garage provision found in Section A
of the Covenants. CR. 561, 21. To remedy their own violations under such
interpretation,® Appellants argued that landowners within the Subdivision can build
garage stalls large enough to hold RVs so long as said garage stall is not attached to the
home. 7d.

In response to this illogical interpretation, Appellees argued that their proposed
structure did not violate the Covenants as it on/y included three garage stalls. APP.5,
FOF 9 23-24. Appellees first argued that under a plain reading of the Covenants, RVs
were not barred. f/d. However, even if the circuit court were to determine what
constitutes a “car garage,” Appellees claimed that the term was ambiguous given the term
could be understood to include other vehicles, specifically trucks and RVs. 7d, COL Y 4.
Finally, both parties argued whether the three-car garage provision pertained to the entire

lot or only to garages attached to homes. /d.; CR. 542, 9 10.

® Appellants acknowledge in their brief that many of them have garages large enough to
hold R Vs, stating that “it 1s clear from the evidence that [the Jungs, Hoods, Baillys,
Boadwines, Cottinghams|,] Peters and Gustafs’] garages are big enough to park trucks,
trailers or other types of vehicles|.|” See Appellants” Brief, pg 8.
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Given the parties” arguments, the circuit court was first tasked with determining
whether a garage stall large enough to hold an RV constituted a violation of the
Covenants. APP. 108-109. The court ultimately adopted Appellees” argument that the
term “car-garage” was ambiguous, finding that “the term ‘car garage’ is ambiguous as
“car garage” could be used for trucks or other types of cars and would not be exclusively
used for “cars.” ™ Id. at 8. The court initially looked to the plain language of the
Covenant and then, upon finding ambiguity, looked to parol evidence to determine what
constitutes a “car.” /d. at 8-9. Importantly, the court heard testimony from Mr.
Opstedal, Appellants” witness, that the Covenants did not restrict the size of the garages
but that the three car-garage provision applied to the entire lot—not just to structures

attached to homes.'® TT pg. 31. The court properly aligned its findings and conclusions

19 Mr. Opstedal’s testimony, on cross-examination, provides:
Q: But if you have a - - | believe we’ve already talked about this. If vou have a
two-car garage attached and a two-car garage unattached, that would be more than
three?
A: Correct.

(Q: And that would be a violation?

A: Correct.

Q: You weren't intending to set size restrictions or anything the stalls or what you
could put in the stalls, correct?

A: Correct.

TT pg. 31-32.
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with Mr. Opstedal’s testimony. APP. 109, FOF ¥ 60. In reaching these findings and
conclusions, the circuit court did not err.

A. The circuit court properly concluded that the term “car-garage” is
ambigious.

This Court recently decided that “Jt]he interpretation of a
restrictive covenant involves the same rules of construction for contract interpretation.
When the wording of the covenant is unambiguous, “its meaning must be determined
from the four corners of the instrument without resort to extrinsic evidence of any
nature.” ” Maynard, 2021 S.D. 37,913,961 N.W.2d at 60001 (citing Jackson v.
Canyon Place Homeowner's Ass 'n, Inc., 2007 S.D. 37,99, 731 N.W.2d 210, 212).
However, “[a] covenant is ambiguous if we have a genuine uncertainty as to which of
two or more meanings 1s correct.” fd. at 601 (citation omitted); see also Coffey v. Coffey,
2016 S.D. 96, 4 9, 888 N.W.2d 8035, 809 (stating that “a contract is ambiguous only when
it is capable of more than one meaning when viewed objectively by a reasonably
intelligent person who has examined the context of the entire integrated agreement™)
(citations omitted).

Contrary to Appellants’ argument before the circuit court that “car-garage™ is
unambiguous and does not mclude RVs, the court correctly determined that the term
“car-garage™ is capable of two or more meanings and is therefore ambiguous. See
Maynard, 2021 S.D. 37,915, 961 N.W.2d at 601. First, the Covenants do not define the
term “car garage.” CR. 224; TT Exhibit 1, APP. 15. Second, the parties had conflicting
definitions as to what constitutes a “car garage.” APP. 101, COL Y 4: CR. 2, pg. 3. This
disagreement, alone, is not sufficient to render the provision ambiguous; however, both

parties presented differing definitions that, when reviewed “objectively and by a
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reasonably intelligent person,” were plausible. See Coffey, 2016 8.D. 96, 99, 888
N.W.2d at 809 (citation omitted). As such, the court was free to review parol evidence to
resolve the ambiguity.

To resolve an ambiguity, courts ofien look to dictionary definitions. See Matter
of Certification of Question of L. From United States Dist. Ct., Dist. Of S. Dakota, Cent.
Div., 2021 S.D. 35, 9 18, 960 N.W.2d 829, 833 (noting courts often look to dictionary
definitions when a term is not defined). The Merriam Webster Dictionary defines “car™
as “a vehicle moving on wheels: such as . . . an automobile.” CAR, Merriam Webster
Dictionary (online edition). In turn, an “automobile™ is defined as “a usually four-wheel
automotive vehicle designed for passenger transportation.” AUTOMOBILE, Merriam
Webster Dictionary (online edition). Based upon these definitions, an RV constitutes an
automobile and a car. As noted above, the court also looked to testimony from Mr,
Opstedal—the individual who drafted the Covenants and who was called by Appellants.
TT pg. 10-38. It was Mr. Opstedal’s own testimony that the Covenants were not
intended to include size restrictions. TT pg. 31-32. Therefore, the circuit court’s
conclusion regarding the term “car-garage™ should be affirmed.

B. The plain language of the Covenants supports the circuit court’s conclusion
that the three-car garage restriction applies to each lot in its entirety.

Appellees proposed structure only had three garage stalls. The question regarding
the application of the three garage stalls requirement arose due to the fact that several of
the Appellants have more than three garage stalls and in some cases, multiple RV garage
stalls. See Appellants’ Brief, Pg. 8. When Appellees emphasized issues with the original
enforcement, Appellants claimed that their multiple garages and RV stalls are allowed

because they are not attached to the residence. CR. 543, 94 18. In response, Appellees

18



argued that any stalls in excess of the three garage stalls were a violation as were any
garage stalls big enough for an RV. APP. 109, FOF 9| 58, 60.

Although Appellants argue that the circuit court incorrectly applied the three-car
garage restriction to the entire lot rather than to garages attached to homes, Appellants
fail to acknowledge the plain language of the Covenants and instead request this Court to
rewrite the Covenants—a request that is odds with this Court’s authority. See Matier of
Certification of Question of L. From United States Dist. Ct., Dist. of S. Dakota, Cent.
Div., 2021 S.D. 35, 917, 960 N.W.2d at 835 (noting that this Court can “neither add
language to nor rewrite the [covenants|”). Under Appellants™ interpretation, landowners
within the subdivision can build as many garages on their lot as they desire so long as
only three garage stalls attached to the home.!! See Appellants’ Brief, pg. 8-9.

However, it is evident that Appellants interpretation regarding the number of garage stalls
per lot is at odds with the plain language of the Covenants.

Section A of the Covenants simply provides that there “shall be only one single
family dwelling per lot with no larger than a three-car garage.” (Emphasis added.) CR.
224; TT Exhibit 1; APP. 15. This Court has stated that “[i|n order to ascertain the terms
and conditions of a [covenant], we examine the [covenant] as a whole and give words
their plain and ordinary meaning.” Charison v. Charlson, 2017 S.D. 11, 9 16, 892
N.W.2d 903, 908 (citations omitted). And “[w]hen the language of a restrictive covenant
is unambiguous, [this Court] consider|[s] the plain meaning of the words in the covenant.”

Maynard, 2021 8.D. 37,915, 961 N.W.2d at 601; see also Coffey, 2016 S.D. 96,9 9, 888

1 Under Appellants” interpretation, a lot owner could have ten or more garages —an
interpretation in conflict with the overall purpose of the Covenants.
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N.W.2d at 809 (noting that “[w]hen the meaning of [a restrictive covenant] is plain and
unambiguous, construction 1s not necessary™).

Here, the plain language of the at issue covenant establishes that each lot 1s only
entitled to one three car-garage regardless of whether the garage is attached or detached
from the home. And even if the circuit court were to have found Appellants’ arguments
regarding ambiguity convincing, Mr. Opstedahl’s testified that he intended the Covenants
to restrict the fotal amount of garage stalls on each lot to three. > TTpg. 31-32. As
such, the eircuit court correctly applied the plain language of the Covenants to conclude
that the three car-garage restriction applies to each lot in its entirety. APP. 137.

Therefore, the circuit court’s findings of fact regarding violations of the three-car
garage provision are not clearly erroncous. See Fuoss, 2023 S.D. 3, 922, 984 N.W.2d at
701 (noting this Court’s review for factual findings is for clear error). The circuit court
found the following:

4 60. There exists multiple violations of the covenants on numerous lots.

Violations include the following:

(a) Lot 2, owned by Plaintiff Jungs, violates the covenants by having more
than three garage spaces.

(b) Lot 3, owned by Plaintifts Price, violates the covenants by having a
two car garage on the house and two post frame buildings with

additional garage spaces in each building.
(c) Lot 5, owned by Plaintifts Hoods, has more than three garage stalls . . .

(d) Lot 7, owned by Plaintiffs Baillys, has . . . more than three garage
stalls.

(e) Lot 9, owned by plaintiffs Boadwines, . . . has more than three garage
stalls.

() Lot 10, owned by Plaintiffs Peters, violates the covenants by having . .
. more than three garage stalls . . . .

(g) Lot 11, owned by Cottinghams who are not a party . . . have| | more
than three garage stalls.

12 Supra fn. 10.
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(h) Lot 13, owned by Plaintiffs Gustafs, violates the covenants by having
more than three garage stalls.

Importantly, Appellants do not c¢laim that the court clearly erred in these specific findings
and instead simply focuses on the court’s application of the three-car garage restriction,
which is discussed in detail above. See Appellants” Brief, pg. 8-9. Because Appellants
cannot establish the court erred in applying the three-car garage restriction to the entire
lot and similarly cannot show that the court committed clear err in its findings of fact
regarding the garage violations, the circuit court’s decision should be affirmed.

C. Even if the circuit court erred in its deferminations regarding the garages,
other violations support the conurt’s conclusion that the Covenants cannot be
enforced.

The circuit court found that there were numerous, unenforced violations of the
Covenants throughout the Subdivision and that said violations, having gone unchecked
and unenforced, invoked the doetrine of unclean hands, laches, and waiver.* See Halls
v. White, 2006 S.D. 47, 715 N.W.2d 577 (discussing the doctrine of unclean hands).
Here, the circuit court determined that “[m]ultiple other buildings within the subdivision
are within 40 feet of the property lines.” APP. 105, FOF ¥ 31. The court individually
addressed each setback violation, citing 5 other lots in violation of said setback provision,
Id. at FOF ¥ 31-40. Furthermore, the court noted that at least two businesses requiring
extra parking operated within the Subdivision—two additional violations of Covenants.
1d. at 4 43-44; 47-49.

These findings, some of which are not challenged by Appellants, indicate

Appellants’ unclean hands. As noted by the circuit court, “[a]llowing homeowners

13 'The doctrine of unclean hands is discussed at length below.
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within a subdivision to selectively enforce covenants against some property owners or
new property owners that move in while allowing property owners who have been there
longer to maintain covenant violations would be inequitable and unjust.” /d. at 9 50.

This injustice is not denied by Appellants, rather Appellants state that “it is clear from the
evidence [many of the Appellants’] garages are big enough to park trucks, trailers or
other types of vehicles[.]” See Appellants’ Brief, pg. 8. Yet, Appellants continue to seek
enforcement of the Covenants to prevent Appellees from building a garage large enough
to fit their RV. Jd. In conclusion, the circuit court did not err in its determinations
regarding the garages and even if the circuit court did err, it is harmless given the
pervasive, blatant violations of the Covenants throughout the Subdivision. Appellees
therefore request this Court affirm the circuit court.

II.  The circuit court properly concluded that the lot boundary lines within the
Subdivision are the legally defined lot lines rather than the center of the
dedicated public right-of-way.

Appellants attempted, and illogical, enforcement of the 40 foot setback provision
found n Section G of the Covenants gave rise to arguments regarding whether various
landowners” buildings within the Subdivision were within 40 feet of cach lots’
boundaries. CR. 536; APP. 108, FOF ¥ 52-56 Appellants argued before the circuit
court that the setback measurements for the firont lot line must be taken from the center of
the road rather than the lot’s legally defined boundary line because the center of the road
was allegedly the true dividing point of the lots. CR. 536. They asserted this argument
even though the following facts are true: (1) the road 1s a dedicated public right-of-way;
and (2) the lot lines are clearly defined on the plat. TT pg. 93-94. Meanwhile,

Appellants claimed that the side lot lines are to be measured from the plat’s solid lines—
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the same lines Appellants previously ignored when addressing front lot lines. CR. 536.
Notably, Appellants declined to provide any explanation or justification as to why the
setback provision differs between front and side lot lines. /d.

In response to Appellants absurd interpretation, Appellees introduced evidence
showcasing the various buildings within the Subdivision that violated Section G of the
Covenants. APP. 105-106, FOF 93139, 60. For example, Appellees introduced
testimony that the Baillys™ unattached garage is 40 feet from the center of the road but
that 1t 1s only 16 feet from the front boundary lot line. /d at FOF 9 33. Meanwhile, the
Cottinghams” building 1s only .2 feet from the front lot line. /4. at FOF 9 33; TT pg. 98.
Thus, even if’ Appellants’ interpretation is correct and the 40 feet 1s measured from the
center of the road, the Cottinghams are still in violation of the Covenants. Id. Appellees
also introduced evidence regarding buildings situated within 40 feet of side lot lines.'*
This evidence highlighted to the circuit court how Appellants proposed application was
neither logical nor workable and was simply an attempt to try remedy their own
violations while simultaneously preventing Appellees from building their proposed
structure.

In addressing the lot line issue, the circuit court determined in its findings of fact
that “[t]he phrase ‘boundary of said lot” has a legal, distinct meaning”™ and that “[t]he lots
within the subdivision are platted lots. The lots do not include the roadways. The
boundaries of the lots are established and not ambiguous.” 7d. at FOF 9 53-54. The

court also stated that “[IJot owners are not required to pay property taxes on the roadways

14 Mr. Vasknetz testified that various lots had buildings within 40 feet of side lot
boundary lines. TT pg. 97-98.



as the lot owners do not own the roadways.” 7d. at FOF ¥ 55. The circuit court did not
err in these findings as legal boundaries have clear, distinct meanings.

Exhibit 17, which was introduced at trial, depicts the legal boundaries of each lot
within the Subdivision. CR. 281; TT Exhibit 17; APP. 139. While Appellants claim that
the roadway is included in the lots’ boundaries and that Appellees’ interpretation of the
lot lines are “mythical,” Appellants ignore the simple fact that each lots’ boundaries are
defined in the Exhibit. CR. 281; TT Exhibit 17, APP 12. For example, Lot 6 is defined
by the solid line showing its boundaries. CR. 281; TT Exlubit 17; TT pg. 93-94.
Because each lot has a distinct boundary, Appellants are unable to articulate that “a
genuine uncertainty as to which two or more meanings is correct.” Maynard, 2021 S.D.
37,915,961 N.W.2d at 601 (citation omitted). As such, the boundaries of each lot
within the Subdivision are unambiguous and not “mythical.”

However, even if the circuit court should have looked to other evidence regarding
cach lots” boundaries, the evidence admitted at trial supports Appellees” argument. For
example, Mr. Vasknetz testified to each lot being defined by the solid lines showing the
lot arca. T'T pg. 93-94. When asked whether the boundary of Lot 6 included Concho
Court, which is a dedicated public right-of-way, Mr. Vasknetz responded with the
following: “No, it does not.” TT pg. 93. Then, when asked what the purpose of the
dashed line that goes down the middle of the road is, Mr. Vasknetz responded that the
“line just indicates, basically represents a centerline of the right — of that dedicated public
right-of-way[.]” TT pg. 93. Mr. Opstedal, like Mr. Vasknetz, testified that the road is a
public right-of-way. TT pg. 18. Furthermore, the only evidence Appellants introduced

refuting Mr. Vasknetz’s testimony was testimony from other Appellants stating what they
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believed the boundary lines to be. TT pg. 15-16: 76. Therefore, it is the Appellants’
alleged boundaries—rather than Appellees’—that are “mythical.”

Given the circuit court properly determined the road 1s not included in the lots’
boundaries, Appellants arguments regarding the setback violations dissipate. In addition,
Appellants do not cite the findings of fact they are appealing and instead broadly allege
that the court improperly concluded sheds, garages, and shops violated the Covenants.
See Appellants™ Brief pg. 10-11. However, the applicable standard of review for a circuit
court’s factual findings is clear error, see Fuoss, 2023 8.D. 3, 922, 984 N.W.2d at 701,
and Appellants failed to produce any evidence or meaningful argument indicating that the
court clearly erred in its findings of fact.

Based on the circuit court’s conclusion that each lots” boundaries are as reflected
on the plat, the court determined that the following property owners were in violation of
the 40 foot provision found in Section D of the Covenants: (1) the Hoods; (2) the Baillys;
(3) the owner(s) of Lot 6A (a non-party); (4) the Peters; and (5) the Cottinghams (a non-
party). APP. 105-106, FOF 4 31-39. These findings were based upon Mr. Vasknetz
testimony on how he measured the distance of various buildings from each respective
lots™ property corners showing that several buildings in the Subdivision were within the
40 feet referenced in the Covenants. TT pg. 95-98. Appellees do not appear to challenge
Mr. Vasknetz’s measurements and instead broadly argue—without any supporting legal
analysis—that landowners who purchase lots within the Subdivision somehow obtain
ownership of the platted public dedicated right-of-way. See Appellants™ Brief pg. 10-11;

see also CR. 536. This contention, however, is clearly incorrect given the circuit court’s
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conclusion that each lot is defined by its legal boundaries—not the middle of the
dedicated public right-of-way.

Moreover, Appellants decline to actually challenge the circuit court’s findings
wherein the court listed each owner and lot that had a building within 40 feet of a
boundary lot line. See Appellants” Brief pg. 10-11; APP. 105-106, FOF 9 31-40, 60. Of
course, had Appellants challenged such findings, such challenge would have emphasized
a fundamental flaw in Appellants’ argument—certain buildings would violate the
setbacks even under their own definition of “boundary of said lot[.]” For example, the
Cottinghams, a nonparty to this action, constructed a building with a concrete floor
immediately adjacent to the lot boundary fronting the road. APP. 106, FOF 9 39; TT pg.
98. The Cottinghams” building is only .2 feet from the lot line. TT pg. 98. Thus, even if
the circuit court had found Appellants” argument compelling, the Cottinghams would still
be in violation of the Covenants.

In addition, Appellants™ argument that the setback provision should be measured
from the center of the road seems at odds with their own position given that some of the
Appellants have buildings within 40 feet of their side lot lines. APP. 106, FOF ¢ 41-40.
The circuit court found that “[tJhe Hoods, who share a lot line with the [Appellees], have
sheds within 40 feet of the property line.” /d. at FOF ¥ 32. This finding was based off of
Mr. Vasknetz’s testimony—and measurements— that the Hoods” shed was only 9.8 feet
from the Appellees shared, side lot line. TT pg. 96-97. Similarly, the Peters built a
structure 6.2 feet of their south lot line. APP. 106, FOF 937, TT pg. 97. Unsurprisingly,

Appellants do not challenge the circuit court’s findings regarding multiple buildings
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being within 40 feet of side lot lines as an acknowledgement in this accord would
emphasize the hypoerisy in their argument. See Appellants’ Brief.

The hypoerisy being that Appellants discount the plat’s solid lines when arguing
about front lot boundaries but accept the solid line as the true marker for side lot
boundaries. Such interpretation imposes, without any textual or legal support, a different
rule for lot lines facing the road and for lot side lot lines—an inconsistent and nonsensical
interpretation. It 1s therefore Appellants’ interpretation, rather than Appellees’, that
results in “mythical” boundaries. In addition, Appellants never argued before the circuit
court that the term “building” was ambiguous. As such, Appellants™ argument 1s
waived.!> Given this Court’s standard of review for factual findings and Appellants’
failure to provide any evidence disputing the court’s findings, Appellees request this
Court affirm the circuit court.

III.  The circuit court did not clearly err in its findings of fact wherein it
determined multiple Appellants operated businesses within the Subdivision.

The circuit court’s findings of fact include the following:

9/ 43. There are at least two businesses that do business within the subdivision.
One 1s R.C. Peters Construction, Inc. and the other is Aim High Tree Service.

9 44. Aim High Tree Service is owned by the Boadwine family and is located on
Lot 9. On the lot[,] Boadwine has employees park in grassy areas and also has
parked equipment on the lot. Gravel has been added to the lot for a turnaround.
Boardwine has his employees drive in every day and get equipment, trucks and
commercial trucks used for his business, and leave with those trucks and then
return them at the end of the day.

9 43. Part C of the covenants prevents businesses that require extra parking, result
in materials being stored outside any dwelling,.

1 1t is this Court’s “standard policy” that “failure to argue a point waives it on appeal.”
In re Estate of Smid, 2008 S.D. 82,943 n. 135, 736 NNW.2d 1, 15 n. 13 (Konenkamp, I.,
dissenting).
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4 47. Plaintiffs Peters, who live on Lot 10, also run a business out of the lot.

Peters keeps materials and equipment from jobs outside the dwelling. Multiple

parking spots have developed on the property for business equipment such as

trailers and skid steer. Storage of materials and the extra parking is a violation of

covenant Section C.

APP. 5, FOF 4 43-47. Appellants specifically take issue with the court’s findings
regarding additional gravel for parking, arguing that each owner “testified that neither
added to the parking that was on their property when they purchased the same.” See
Appellants” Brief, pg. 12-13. Appellants also argued that “there was no prohibition
against parking equipment on your own premises and this is an invalid reason for the
violation of the covenants.” /d.

Mr. Peters, the owner of R.C. Peters Construction, testified that he purchased his
lot 18 years ago. TT pg. 66. Eighteen years before the trial, which was held in 2022, 1s
2004, The Covenants were established in 1976. CR. 224, TT Exhibit 1. Regardless of
whether Mr. Peters, or his predecessor, initially placed the gravel for additional parking,
the additional parking for his business 1s in violation of the Covenants. Further, Mr.
Peters testified that some of the materials and equipment that he stored outside were for
business and personal use—vyet another violation of the Covenants. TT pg. 69, 72-73.
Similarly, Mr. Boadwine, the owner of Aim High Tree Service, testified that he operates
his business out of his home and that his employees “show up in the morning and thev
jump in the bucket truck and the pickup and they head out and they go do jobs offsite.”
TT pg. 120. Mr. Boadwine also testified to bringing gravel in to maintain a gravel

parking turnaround, to having his equipment parked on his lot, and to storing tools

outside of his shed. TT pg. 120-122.
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Given Mr. Peters and Mr. Boadwine’s testimony, the circuit court’s findings are
not clearly erroneous. Both parties currently have additional parking on their lots for
business activities. Further, both parties testified that their equipment was used for their
respective businesses. As such, the circuit court included the equipment as additional
support that the lot owners were operating business out of their lots in violation of
Section C of the Covenants—not as a separate reason to invalidate the Covenants. As
such, the circuit court did not clearly err in its findings. See Fuoss, 2023 S.D. 3., 9 22,
984 N.W.2d at 701 (noting factual findings are reviewed for clear error).

V. The circuit court did not abuse its discretion in denying Appellants’
declaratory relief and in concluding that the Covenants are null and void.

The circuit court found that the Covenants were unenforceable “given the
pervasive, existing violations that have gone unchecked or unenforced by [Appellants] or
any other parties that may have had the right under the covenants to enforce said
violations.” APP. 118, COL 9 21. The court determined that enforcement of the
Covenants would be inequitable “as violations of the covenants is the rule in the
subdivision as opposed to the exception.” Jd. Finally, the court concluded that “[t]he
harm resulting in enforcement of the covenants against the [Appellees] would be
disproportional ” and that if the court enforced the Covenants against Appellees, the court
would “need to enforce the covenants against [ Appellants]|.” /d. 9 22, 24.

Appellants claim the court erred in these findings, arguing that Appellees had
unclean hands, that the court improperly placed the burden Appellants to prevent
violation of the Covenants, and that Appellants will suffer substantial harm if the
Covenants are deemed null and void. See Appellants’ Brief, pg. 14-15. Appellants

arguments, however, lack merit and do not rise to an abuse of discretion. See White,

29



2006 S.D. 47,917, 715 N.W.2d at 585 (reviewing a circuit court’s determination of
unclean hands for abuse of discretion).

This Court noted the doctrine of unclean hands in Halls v. White, stating that “a
party must act fairly and in good faith.” /d. 918, 715 N.W.2d at 585 (quoting Action
Mech., Inc. v. Deadwood Historic Pres. Comm 'n, 2002 SD 121, 9 26, 652 N.W.2d 742,
751). This Court also noted that “the right to enforce restrictive covenants may be lost.”
Id. (quoting Vaughn v. Eggleston, 334 N.W.2d 870, 873 (5.1D.1983)). “[I]f a person guilty
of unconscionable or wrongful conduct purges himself or herself by adequate and
effective renunciation and repudiation, the right to relief will be restored.” /d. (quoting
27A Am. Jur. 2d Equity § 135). While Appellants cite these principles in support of their
argument, Appellants fundamentally misinterpret the caselaw. As such, these principles
support Appellees” arguments—not Appellants.

This Court determined in falls v. White that a party seeking to enforce restrictive
covenants could purge himself of unclean hands arising out of previous violations so long
as he quit violating the covenants. /d. § 20, 715 N.W.2d at 585-86. The Whites, who
were resisting application of the restrictive covenants, argued that Hall could not enforce
the covenants due to unclean hands given his previous violations of the covenants. /d.
20, 713 N.W.2d at 386. This Court, upon finding there was no abuse of discretion,
affirmed the circuit court’s decision awarding Hall injunctive relief, noting that Hall “quit
violating the restrictive covenants” and that his “offensive act was committed and
remedied long before the issue in this case arose.” [d.

Here, Appellants seck enforcement of the Covenants even though their violations

are continuous. This differs significantly from Halls v. White wherein the party seeking
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enforcement quit his violations. At no point in this proceeding have any Appellants
remedied, or attempted to remedy, their own violations; rather, they have continuously
sought enforcement of the Covenants against Appellees while simultaneously justifying
their own violations. For example, Appellant Greg Peters acknowledged this injustice
during his cross-examination when he was asked the following: “Well, so you think it’s
okay for some people to violate the covenants, but not others, is that your contention
today?” TT pg. 84. Mr. Peters’ responded “Yeah.” Jd.

While Appellants argue that Appellees could have availed themselves to the
Covenants by reviewing county records.'® the Appellants, in the same vein, could have
availed themselves to the various City meeting agendas, meeting minutes, and
publications regarding Lot 6. See SDCL 17-1-4 (stating that “[e]very person who has
actual notice of circumstances sufficient to put a prudent man upon inquiry as to a
particular fact, and who omits to make such inquiry with reasonable diligence, is deemed
to have constructive notice of the fact itself). Appellants were also on notice given the
survey stakes that remained in the ground for several months during the platting process.
APP. 5, FOF 9§ 7-13; see also SDCL 17-1-4. Furthermore, the circuit court specifically
found that Appellees “were not provided a set of the covenants by anyone™ upon
purchasing the lot and that they were “unaware of the existence of the covenants at the
time of the purchase of the lot and only became aware of the covenants after conversation

with [Appellant] Hood.” /d. at FOF 4| 14. Based on the circuit court’s findings, it is

16 Appellants conveniently ignore the fact that they admittedly had notice of the
Covenants but have continuously violated the Covenants in several aspects for yvears. TT
pe. 124
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readily apparent that the court found Appellee Clyvde Straatmeyer’s testimony regarding
the Covenants compelling. And 1t 1s well established that that “[t]he credibility of
witnesses and the weight afforded to their testimony 1s | | within the discretion of the
|eircuit] court.” Van Duysen v. Van Duysen, 2015 S.D. 84, 44, 871 N.W.2d 613, 614
(quoting Pietrzak v. Schroeder, 2009 S.D. 1, ¥ 37, 739 N.W.2d 734, 743).

Given the circuit court’s appropriate application of the doctrine of unclean hands,
the court did not abuse its discretion. However, if this Court were to reverse the circuit
court and conclude that the Covenants are valid, Appellees’ request this Court apply the
Covenants to all lots within the Subdivision in alignment with the circuit court’s finding,
which provides: “If the Court was to order strict adherence to the covenants, it would
have to order strict adherence to the covenants among all parties and the removal of all
offending structures and bringing use into compliance.” 7d. at FOF 9 75. This
determination would require the Peters and the Boadwines to cease operating their
businesses within the Subdivision. /d. at FOF ¥ 47-48. It would also require the Hoods,
the Baillys, the owner(s) of Lot 6A (a non-party), the Peters, and the Cottinghams (a non-
party) to remove all structures located within the setback. /d. at FOF 4 32—40. Finally,
the Jungs, the Prices, the Hoods, the Baillys, the Boadwines, the Peters, and the Gustafs

would have to remove all garages exceeding the three car-garage allowance in the Covenants.

Id. at FOF ¥ 60.

CONCLUSION

Based upon the foregoing, the circuit court neither erred nor abused its discretion
in its Judgment. Therefore, Appellees respectfully request this Court affirm the circuit

court’s determinations regarding the three car-garage limitation, the boundary line and
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subsequent setback provision, the numerous violations by Appellants, and the circuit

court’s conclusion that the Covenants and null and void.

REQUEST FOR ORAL ARGUMENT

Given the circuit court neither erred nor abused its discretion, Appellees do not

seek oral argument in this case.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF MEADE ) FOURTH JUDICIAL CIRCUIT

ROBERT and MELISSA HOOD, THOMAS 46CIV21-000206

and PATRICIA DONOVAN, BERNARD
and MARIA JUNG, WILLIAM and JANICE
PRICE, JAMES and KAY FENENGA,

and DER PETERS, MARK and KITTY AND DISMISSING PLAINTIFFS?

)

)

)

)

) JUDGMENT ENJOINING

)

)
GUSTAF, and RODNEY and GINA ) COMPLAINT AND DEFENDANTS’

)

)

)

)

)

)

)

BOADWIRE, COUNTERCLAIMS WITH PREJUDICE

Plaintiffs,
V.

CLYDE STRAATMEYER and NANCY
STRAATMEYER,

Defendants.

The above matter came before the Court on February 15, 2022 for a court trial wherein
Plaintifts were represented by Courtney Claybomne of Clayborne Loos & Sabers, LLP and
Defendants were represented by Talbot J. Wieczorek of Gunderson, Palmer, Nelson & Ashmore,
LLP. The Court having taken judicial notice of certain items, testimony, the parties having
submitted proposed Findings of Fact and Conclusions of Law and the Court having rendered a
decision on September 28, 2022, the Court hereby enters Judgment and Decree as follows:

1. The Detfendants are the owners in fee simple of the following described real estate
located in Meade County, South Dakota:

Lot 6B of tract 3 located in NE1/4 NW1/4 of Section 36, Township 3 North, Range 6

East, BHM, Meade County, South Dakota, formerly part of Lot 6 of Tract 3 of
Shadowland Ranch Subdivision;

1
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Filed on:10/13/2022 Meade County, South Dakota 46CIV21-000206



2. That Plaintiffs sought to impose a set of covenants dated September 20, 1976 and
filed with the Meade County Register of Deeds as Book 331, Page 687 of Miscellaneous Filings;

B The Court finds that the covenants filed against the land are not enforceable
against the Defendants due to waiver, laches and estoppel as more fully set forth in this Court’s
decision of September 28, 2022 which is incorporated hereby;

4. That covenants of record are hereby considered void and unenforceable as to all
parties given the lack of enforcement and multitude of violations of the covenants that have gone
unenforced for a number of vears;

53 That Defendants’ Proposed Findings of Fact and Conclusions of Law are hereby
incorporated into this judgment and to be considered the Court’s Findings and Conclusions of
Law;

6. That enforcement of the covenants filed with the Meade County Register of
Deeds at Book 331, Page 687 is hereby permanently enjoined. The Covenants may not be
enforced against any of the parties. The covenants shall be considered void and terminated
through inactions of the parties and the failure to enforce said covenants; and

7. That Defendants shall be entitled to taxation of costs in an amount of $ 2245.67
as more fully set forth in the Application and Affidavit for Taxation of Costs, filed
contemporaneously herewith. If no objection is filed within ten (10) days of the date of service of
this Judgment, the Clerk is instructed to insert the amount requested therein and docket the

Judgment.
Dated this day of October, 2022. 10/13/2022 10:22:30 AM

Attest:
Brill, Kimberly
g / éf/h’l M
P -
2
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Filed on:10/13/2022 Meade County, South Dakota 46CIV21-000206



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

} SS.
COUNTY OF MEADE } FOURTH JUDICIAL CIRCUIT
ROBERT and MELISSA HOOD, THOMAS ) 46CIV21-000206
and PATRICIA DONOVAN, BERNARD )
and MARIA JUNG, WILLIAM and JANICE ;
PRICE, JAMES and KAY FENENGA,
LARRY and DARLENE BAILLY, GREG g MEMORANDUM O3 DECISION
and DEB PETERS, MARK and KITTY )
GUSTAF, and RODNEY and GINA )
BOADWIRE, )
)
Plaintiffs, g
v. )
) ILE
CLYDE STRAATMEYER and NANCY )
STRAATMEYER, SEP 2 g 2022
Detfendants. WE%‘&%%W
By
MOTION SUMMARY

This matter having come before the Court on February 15, 2022 and Plaintiffs having been
represented by Courtney Clayborne of the law firm of Clavborne, Loos and Sabers and the
Defendants by Talbot Wieczorek of Gunderson Palmer Nelson and Ashmore. This Court, having
heard arguments of Counsel, and having considered the briefs from both parties, with good cause
showing, issues its Memorandum of Decision.

TUAL BASIS
Defendants Straatmeyers are the record owners of a lot more fully described as: Lot 6B of
tract 3 located in NE1/4 NW1/4 of Section 36, township 3 North, Range 6. The lot was subdivided
out of a larger lot referenced as Lot 6. The subdivision of Lot 6 resulted in a Lot 6A and Lot 6B.

The owners of Lot 6A are not a party to this lawsuit. The Plaintiffs are all owners of lots within
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the same subdivision known as Shadowlands Subdivision. Lot 6 was split by Defendant
Straatmeyers’ predecessor in interest through filing a plat with the City of Summerset. At the time
of the filing of the plat with the City of Summerset, the Plaintiffs failed to object to the subdivision
of Lot 6 which subsequently led to it being divided into Lot 6A and Lot 6B.

A set of covenants was filed on the properties dated September 20, 1976 (hereinafter, "1976
Covenants"). Defendants Straatmeyers bought the property after the property was subdivided in
2020. When Defendants Straatmeyers looked at buying a lot, they walked the property several
times. Before the property was platted, the property was staked, and measurements were taken.
Stakes were placed in the ground, and the stakes remained in the ground for several months.
Although the stakes were visible to any passerby, specifically the Hoods who lived next door, no
questions were asked of the then-current owner, nor was any other investigation done by any
parties regarding the activity.

A surveyor was out at the property and flagged and pinned Lot 6 before commencing the
plat. No questions were raised by Hoods or any other party regarding this activity. However, the
activity was visible, and markings on the ground were visible to any passerby. The City of
Summerset oversaw the platting of Lot 6 and had jurisdiction over the platting in the area. The
process that the City of Summerset follows goes through planning and then through City
Commission for approval of the lot. A resolution authorizing the plat and the City Commission
minutes were published in the City's paper of record on two separate days. No Plaintiffs nor any
other party objected to the platting of the property. Likewise, no objection was made to the City,
the Straatmeyers, or the owner of Lot 6.

When Defendant Straatmeyers purchased the lot, they were not provided a set of the

covenants by anyone. As a result, defendant Straatmeyers were unaware of the existence of the
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covenants at the time of the purchase of the lot. They became aware of the covenants after a
conversation with Hood. The title company never provided Defendant Straatmeyers with a copy
of the covenants, so when purchasing the lot, Defendant Straatmeyers were not on notice of the
existence of the covenants. After buying the property, Defendant Straatmeyers hired a contractor
who commenced construction. Construction included excavation work and starting other activities.
It was only after construction work began that Hoods approached Defendants Straatmeyers. When
submitting the building permit, Defendants Straatmeyers were unaware of the covenants and
firmly believed there were none because the title company had not provided them at closing.

The planned structure is a permanent structure to be constructed on the lot. When the
contractor began work on the lot, Plaintiff Robert Hood claimed the construction violated certain
covenants and threatened Defendants Straatmeyers with litigation and physical force if they
continued to construct. Defendants Straatmeyers stopped building when the suit was filed.
Currently, the ground is prepared for construction, and support posts are in place. Plaintiffs
asserted various violations of the covenants, which are:

a. Lot 6 should not have been divided;

b. The proposed structure has more than a three-car garage in violation of
Section A of the covenants;

¢. The structure is modular in violation of Section B of the covenants; and

d. The structure is being constructed within 40feet of the lot line. See Section
H of the covenants.

The proposed structure is not a modular but a permanent structure with a poured concrete
floor, support beams into the ground, and concrete footings. The structure would not be modular

but constructed on-site. The proposed structure would have three garage doors with one garage
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large enough for a recreational vehicle (RV). Several lots in the area already have multiple garages,
many big enough to park an RV and more than three garage spaces. Plaintiffs assert that one can
have a three-car garage connected to the house and as many other garages and outbuildings as they
want and still comply with the covenants. Plaintiffs contend that their extra garage spaces are
allowed because they are not attached to the residence. Plaintiffs also claim no prohibition against
building a structure large enough for RVs. No one has sought to stop these Plaintiffs or other
owners from building outbuildings resulting in more than three garage spaces.

The Defendants' building has three garages that can be used for cars, one big enough for
an RV. An RV is a motorized vehicle that people can drive, fitting into the definition of a "car."
The covenants do not prevent a garage from being big enough to put an RV inside. Further, the
covenants do not prevent a landowner from having an RV garage and two-car garages. The
proposed structure will be within 40 feet of the side lot lines, although it will be outside the
setbacks provided by the County. Covenant Section H states: "No building shall be constructed so
that any part of said building is within forty (40) feet of the boundary of said lot." This definition
applies to all buildings, not just houses. Multiple other buildings within the subdivision are within
40 feet of the property lines.

The Hoods, who share a lot line with the Defendants Straatmeyers, have sheds within 40
feet of the property line. These sheds may be able to be moved but constitute buildings within 40
feet of the lot boundary. Hoods have not sought to move the sheds since the commencement of
this action. No one has sought to enforce the covenants against Hoods. Across the street from the
Defendants' property, Plaintiffs Baillys have built a building that is an outbuilding with a shop and
garage in the 40-foot setback. The Baillys’ building is within sixteen feet of the actual road.

Therefore, the Baillys’ building violates the County setback also, This setback is also noted for the
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lot that any building should be more than twenty-five feet from the road. No one has sought to
enforce the covenants against Baillys. The Baillys' structure is visible from the main thoroughfare
coming into the subdivision.

Across the street from Lot 6A, the other lot that was subdivided out of the Lot 6 parcel, is
a building within 16 feet of the lot line. There are other buildings in the subdivision in the 40-foot
setback. However, no one has sought to enforce the covenants against these other owners. In
addition to the shop and garage that Baillys have built within 40 feet of the lot line, Baillys have
also placed a shed within seven feet of the south lot line. Plaintiffs Peters has also constructed a
shed on their lot within nine feet of the lot boundary. Lot owner 11, the Cottinghams, who are not
parties to the action, built a building with a concrete foundation immediately adjacent to the lot
boundary fronting the road. This building is also in violation of the County setback. None of the
Plaintiffs or any other party has challenged the placement of Hoods', Baillys', Peters’, or
Cottinghams' structures within 40 feet of the lot lines.

Defendant Straatmeyers' lot is off of a cul de sac with two other homes - the Hoods' home,
and the Donovans' home. No other Plaintiffs' home faces Defendant Straatmeyers' property, nor
would any other Plaintiff regularly drive by Defendant Straatmeyers' property. There are at least
two businesses that do business within the subdivision. One is R.C. Peters Construction, Inc., and
the other is Aim High Tree Service. Aim High Tree Services is owned by the Boadwire family and
is located on Lot 9. On the lot, Boadwire has employees park in grassy areas and also has parked
equipment on the lot, In addition, gravel has been added to the lot for a turnaround. Boadwire has
his employees drive in every day and get equipment, trucks, and commercial trucks used for his

business, leave with those trucks, and then return at the end of the day.

K
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Part C of the covenants prevents businesses that require extra parking, resulting in materials
being stored outside any dwelling. The addition of parking is a violation of the covenants Part C.
The Boadwire lot also has more than three garage stalls. Plaintiffs Peters, who lives on Lot 10,
also runs a business out of the lot. Peters keeps materials and equipment from jobs outside the
dwelling. Multiple parking spots have been developed on the property for business equipment such
as trailers and skid steers. Storage of materials and the extra parking violates covenant Section C.
Peters also has more than three garage stalls having a house with two garage stalls and an
outbuilding with three garage stalls. This is all in addition to having a structure built within 40 feet
of the lot line. Boadwire and Peters operate businesses out of these residential lots, and increased
traffic associated with both businesses interferes with the lawful enjoyment of the subdivision in
violation of covenant Section C. The operation of both businesses is a violation of the covenants.
No on¢ has sought to enforce the covenants against these violations.

Plaintiffs contend that all other violations besides Defendant Straatmeyers’ should be
allowed because most residents do not object to those violations. The covenants do not allow most
owners to waive any covenant violations. Allowing homeowners within a subdivision to
selectively enforce covenants against some property owners or new property owners that move in
while allowing property owners who have been there longer to maintain covenant violations would
be inequitable and unjust. No one has any record of anyone attempting to enforce the covenants
since their recording in 1976. Plaintiffs called Eddie Opstedal, who had developed the subdivision
in 1976 and executed the covenants. Plaintiffs sought to introduce testimony from Mr. Opstedal
interpreting Part H of the covenants, specifically that the 40 feet "of the boundary of said lot"
meant something different for the side lot boundary versus the part of the lot boundary fronted the

road. The language of Part H of the covenants is not ambiguous because a boundary of the said lot
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has a distinct and clear legal meaning. Testimony trying to interpret the meaning of the phrase is
inappropriate.

Opstedal was also asked questions regarding Section A of the covenants. That subsection
provides: "There shall be only one single-family dwelling per lot with no larger than a three car
garage." Whether the three-car garage restriction applied to all buildings on the lot or just the house
is unclear, and Section A is ambiguous. Opstedal testified that as the party requesting the drafting
of the covenants and creator of the subdivision, the intent of Section A was that the three-car garage
restriction applied to all structures on the lot permitting only three total garage spaces on the lot.
Opstedal also, after reviewing the activity on Boadwire and Peters' property, conctuded that both
violated the covenants' doing business clause. Plaintiffs assert those covenant violations of other
lot owners living in the subdivision pre-exist. Defendants Straatmeyers' purchase of Lot 6B was
agreed to by most owners or grandfathered in. The covenants do not have a provision that permits
most people to allow certain violations while contesting others,

OQFINION

Interpretation of covenants constitutes a legal question. Halls v. White, 206 S.D. 47, 4,
715 N.W. 2d 577, 579. In interpreting the terms of a restrictive covenant, courts are to use the same
general rules of construction applicable to contractual interpretation. /d at §7, 715 N.W. 2d 580.
When an ambiguity exists, a restrictive covenant should be read strictly as the Court and society
favor the free use of property and a restrictive covenant should only be enforced if clear. Hall v.
White, 206 S.D. 47 § S; Breckweg v. Knochenmus and May, 81 S.D. 244, 254, 133 N.W. 2d 860,
866 (1965). In interpreting the covenants, the drafter of the covenants testimony regarding the
intent of the covenants should only be considered if there is an ambiguity. "[W}hen the language

of a restrictive covenant is unambiguous, 'its meaning must be determined from the four corners

e
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of the instrument without resort to extrinsic evidence of any nature." Jackson v. Canyon Place
Homeowner's Ass'n, Inc., 2007 8.D. 37, 99, 731 N.W.2d 210, 212, (quoting Halls v. White, 2006
S.D. 47,97, 715 N.w.2d 577, 580-81).

The term "car garage" is ambiguous as a "car garage" could be used for trucks or other
types of cars and would not be exclusively used for "cars." See Jackson v. Canyon Place
Homeowners' Association, Inc., 207 S.D. 3799 731 N.W. 2d 210. "The language of the Covenants
is unambiguous when viewed objectively and in the context of the entire Declaration of Protective
and Restrictive Covenants. '[A] contract is ambiguous only when it is capable of more than one
meaning when viewed objectively by a reasonably intelligent person who has examined the context
of the entire integrated agreement." Coffey v. Coffey, 2016 S.D. 96, 9 9, 888 N.W.2d 805, 809
(quoting Dowling Family P'ship v. Midland Farms, 2015 8.D. 50, 9 13, 865 N.W.2d 8354, 860).
Because of the ambiguity, parol evidence can be considered in determining that the three-car
garage restriction applied to the entirety of the lot. Based on the testimony from the drafter of the
restrictive covenants clarifying the ambiguity, the three-stall garage language applies to the
entirety of all structures on the lot.

Furthermore, in determining an ambiguity, a dictionary definition can be used. Jackson v.
Canyon Place Homeowners' Association, Inc., 207 S.D. 37 9 12, 731 N.W. 2d 210. In the
Merriam-Webster dictionary online, a car is defined as "a car moving on wheels: such as an
automobile." An automobile is "usually a four-wheel automotive car designed for passenger
transportation.” Thus, an RV constitutes an automobile and a car by definition of the dictionary.
A "car garage" can be big enough for an RV. Hall v. White, 206 S.D. 47 § 5; Breckweg v.
Knochenmus and May, 81 S.D. 244, 254, 133 N.W. 2d 860, 866 (1965). The covenants do not bar

garages big enough to park trucks, trailers, or any other types of vehicles. The covenants do not

-8-
APP_10



prohibit the construction of a large garage for a recreational vehicle. /Jd As such, the Defendants'
design is allowed and not barred by the terms of the covenants. Hall v. White, 206 S.D. 47 5;
Breckweg v. Knochenmus and May, 81 S.D. 244, 254, 133 N.W. 2d 860, 866 (1965). Regarding
Part H of the covenants, the phrase "boundary of said lot" is not ambiguous as lots are legally
defined, and the boundary of the lots is evident from the plats and legal description. As there is no
ambiguity, testimony regarding what was supposedly intended by the phrase is not considered or
admissible. The boundary of said lot refers to the actual boundaries of the lot, not some area outside
the boundary.

If one read the covenants as restricting to only three car garages, the restriction would have
to be read to apply to all structures. Therefore, the Plaintiffs have also waived the right to argue
that the structure would violate the three-car garage rule, given multiple other violations within the
subdivision. Hammerquist v. Warburton, 458 N.W.2d 773 (S.D. 1990); Rodgerson v. Davis, 218
S.E.2d 471, 475 (N.C. Ct. App. 1975); Goodfriend v. Maltesta, 224 N.W. 389 (Mich. 1929);
Teagan v. Keywell, 180 N.W. 454 (Mich. 1920); Schlosser v. Creamer, 284 A.2d 220, 225-26
(Md. Ct. App. 1971); Schwartz v. Holycross, 149 N.E. 699, 701 (Ind. Ct. App. 1925). "The right
to enforce a restrictive covenant may be lost by waiver or acquiescence." 20 Am.Jur 2d Covenants
§ 238 (1995). Waiver or acquiescence occurs where landowners in a subdivision fail to object to
general and continuous violations of restrictions. Id. (citing Edwards v. Wiseman, 198 La 382, 3
So 2d 661). A landowner that has knowingly and without objection has allowed others in the
subdivision to violate restrictions cannot enforce such restrictions against another. Id. (citing Smith
v. Shinn, 82 Idaho 141, 350 P2d 348). People waive their right to enforce covenants when they
violate them. Rodgerson v. Davis, 218 S.E.2d 471, 475 (N.C. Ct. App. 1975); Goodfriend v.

Maltesta, 224 N.W. 389 (Mich. 1929); Teagan v. Keywell, 180 N.W, 454 (Mich. 1920); Schlosser
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v. Creamer, 284 A.2d 220, 225-26 (Md. Ct. App. 1971); Schwartz v. Holycross, 149 N.E. 699,
701 (Ind. Ct. App. 1925). The analysis of the waiver is fact specific. Vaughn v. Eggleston, 334
N.W.2d 870, 873 (S.D. 1983).

From all of the evidence and testimony this Court heard, the Court finds that multiple
Plaintiffs violate the covenants. Specifically, Lot 2, owned by Plaintiff Jungs, violates the
covenants by having more than three garage spaces. Lot 3, owned by Plaintiffs Price, violates the
covenants by having a two-car garage on the house and two post-frame buildings with additional
garage spaces. Lot 5, owned by Plaintiffs Hoods, has more than three garage stalls and a shed that
encroaches in the setback. Lot 6A is the subdivided lot. Lot 7, owned by Plaintiffs Baillys, has two
buildings that are closer than 40 feet from the lot boundary and have more than three garage stalls.
Lot 9, owned by Plaintiffs Boadwires, violates the doing business provisions of the covenants and
has more than three garage stalls. Lot 10, owned by Plaintiffs Peters, violates the covenants by
having a business operation in violation of the covenants, having more than three garage stalls,
and a structure built in the setback. Lot 11, owned by Cottinghams, who are not a party, violates
the covenants by having a structure within 40 feet of the lot boundary and having more than three
garage stalls. Finally, lot 13, owned by Plaintiffs Gustafs, violates the covenants by having more
than three garage stalls. Because of these continuous violations of the restrictive covenant, the
Plaintiffs waive their rights to assert a violation of the covenants against the Defendants.

The initial violation was the subdivision of Lot 6 by Defendant's predecessor, to which the
Plaintiffs failed to object timely. There is no legal remedy by which Plaintiffs can seek to un-
subdivide property that was divided and sold to two separate owners. The Plaintiffs’ only recourse
15 In equity. Strong v, Atlas Hydraulics, Inc., 855 N.W.,2d 133, 139 (S.D. 2014). Decisions

regarding platting are quasi-judicial decisions. Armstrong v. Turner Co. Board of Adjustment, 772
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N.W. 2d 643, 650-51 (5.D. 2009) (superseded by statute on other grounds as recognized in Sierra
Club v. Clay County Board of Adjustment, 959 N.W.2d 615 (S.D. 2021)); Taylor v. Pennington
Cry., 204 N.W.2d 395, 398-99 (S.D. 1973).

The "quasi-judicial action of a board having by force of statute and proper procedure
acquired jurisdiction of the person and subject matter is not subject to collateral attack." Taylor v.
Pennington Cty,, 204 N.W.2d 395, 399 (S.D. 1973) (citing Yankton Cty. v. Klemisch, 76 N.W.
312, 313 (S.D. 1898)). Platting of the Lots 6A and 6B was a quasi-judicial action. Ridley v.
Lawrence County and Frawley Ranches, Inc., 619 N.W.2d 254 (S.D. 2000). The attack on the plat
in this action must also be dismissed as it constitutes a collateral attack on a quasi-judicial
proceeding undertaken by the City of Summerset. The claim that subdividing the lot was in
violation of the covenants must be dismissed because the Plaintiffs failed to include the owner of
Lot 6A to have complete relief of the claimed covenant violation. In addition, the City of
Summerset would have to be included for the relief sought by the Plaintiffs.

Equitable principles govern the enforcement of building restrictions, Whether such relief
will be granted is a matter within the sound discretion of the trial court, which is determined in the
light of all the facts and circumstances. 20 Am.Jur. 2d. Covenants § 275 (1995) (citations omitted).
The Court {inds that the harm resulting in enforcement of the covenants against the Straatmeyers
would be disproportional. Straatmeyers would be barred from using their property, while the great
majority of the Plaintiffs would be able to continue using their property while violating the
covenants. Harm to Plaintiffs would be minimal. Most of the Plaintiffs would not drive by or
regularly see the Straatmeyers' structure. As to the Plaintiffs on the cul de sac, two of the lots are
already violating the covenants. Hammerguist v. Warburton, 458 N.W.2d 773, 778 (8.D. 1990). It

would be inequitable to enforce covenants against the Straatmeyers while allowing multiple
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covenants violations of the Plaintiffs and other parties to stand and continue. Enforcement of the
covenant violation against one landowner while allowing numerous other covenant violations to

continue would be inequitable. /d.

CONCLUSION

Defendant Straatmeyers are entitled to complete their structure as planned. Their structure
does not violate the covenants, or any violations of the covenants are dismissed regarding the
platting and the setback issues as a result of the Plaintiffs failing to enforce or violating the
covenants themselves. The covenants are not enforceable given the pervasive violations that have
gone unchecked or unenforced by the Plaintiffs or any other parties that may have had the right
under the covenants to enforce said violations. If the Court were to order strict adherence to the
covenants, it would have to order strict adherence to the covenants among all parties and order the
removal of all offending structures, which would cause more significant harm to all parties. Getting
all the homes in the subdivision to comply with the covenants is impractical and would harm all
parties. Therefore, enforcement of the covenants against any of the parties would be inequitable at
this point, given the pervasive violations throughout the subdivision. Lastly, this Court also finds
that the Plaintiffs have waived the right to enforce the covenants against the Defendants.

Dated this 29" day of September 2022.

BY THE COURT:

(test’  LINDAKESZLER /

Kevm] Krull /

Circuit Court Judge I I f E D
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1 THE COURT: All right, please come forward, sir.

2 EDDIE OPSTEDAHL,

3 called as a witness, being first duly sworn, testified as
4 follows:
5 THE COURT: All right, sir, that chair adjusts and the
6 microphone adjusts, so arrange yourself so you're speaking
7 right into the microphone, please. You may proceed.
g MR. CLAYRORNE: Thank you. 2Any preference if we stand or
g sit, Your Honor?
10 THE COURT: It's actually easier for us if you're sitting
il and speaking right into the microphone, so that's what T
e would prefer.
13 MR. CLAYRORNE: Qkay.
14 DIRECT EXAMTNATICON
L5 BY MR. CLAYBORNE:

16 Q Good morning. Could you please state your name and spell
17 your last name for the record?

18 | A Eddie Opstedahl, O-P-S-T-E-D-A-H-L.

19 | @ Mr. Opstedahl, you're aware that this matter involwves the
20 Shadowland Ranch Subdivision tract?

21 | A Correct.

22 Q Can you explain to the Court your familiarity with that
23 subdivision?

24 | A I was the original owner. After the flood of '72 people

25 were moving, wanting to relocate to other places, so we
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went ahead and subdivided part of our ranch land and we
developed the Shadowland Ranch development there, and on
this one, we had Francis-Meador-Gellhaus do the surveying,
plotting out the lots, and the restrictions, we requested
that the lots be set up on a plat and they would stay as
that sized lots for the lifetime, and there was going to be
put in individual septic tanks, individual water wells, and
there would be two roads built off the main road that would
be kind of court drives to service four home areas on each
of those division roads that way.

In front of you, you should have a notebook.

Okay.

That has a list of exhibits in it and it begins with
Exhibit 101. Do you see that?

Correct.

And I know the first page is a little blurry, but the
second two pages spell out what is on the first page, and
do you recognize what Exhibit 101 1s?

Yes, that's correct.

And what 1s 1017

That was the Shadowland Ranch Subdivision restrictions and
covenants.

And is that your name that appears on Exhibit 101, or your
signature?

Yes.
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And was 101 recorded?

Yes.

And where was 101 recorded at?

Right here in the courthouse.

In Meade County?

Tes.

I'm locking at then 101, and I note that there are several
restrictions and covenants, and would those restrictions
and covenants have been restrictions that you would have
been involved with drafting?

Partially, with an attorney also.

Okay. But these set forth what you wanted —

Yes, 1t was set up the way we'd like to have it performed
and stayed as.

And T see Subparagraph A deals with the single family
dwelling with no larger than a three-car garage, is that
correct?

Correct.

Is there anywhere in the covenants that detached garages
are prohibited or restricted?

No.

I note that exhibit —— or I'm sorry, Subparagraph D
provides for a prohibition on the subdivision of any lots.
Do you see that?

Yes.
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Can you explain to the Court what was reason for that
prohibition?

The reason behind it, the size of the lots that
Francis-Meador-Gellhaus through the surveying and water
samples -- or the soil samples pertaining to the water
sample and that it be set up as individual wells and also
to be set up with the septic system that would have a leach
field, plus the main septic tank area, and the restrictions
how far it had to be from the property lines so it wouldn't
interfere with other landowners. He ran percolation tests
on most of the lots, and it's all wrote up in his summary
as to the drain field would be accurate that way for that
size lot. Lots were not to be smaller because it may cause
perforation in somebody else's properties.

MR. CLAYBORNE: May I approach, Your Honor?

THE COURT: You may.

(BY MR. CLAYBORNE) Mr. Opstedahl, I'm going to show you
what's been marked as Exhibit No. 16, and I'll ask you if
you can identify what Exhibit 16 1s?

I haven't seen 1t before now.

Okay. Do you recognize the Concho Court —-

Right.

—— shown on Exhibit 167

Right, that was part of the original development.

I'11 represent to you that lot —— what is on this exhibit
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now marked as Lot 6A and 6B were the original Lot 6 of
Shadowland Ranch Subdivision?

Correct.

And 1f there is a Lot 6A and 6B, would that be in violation
of the covenants that you proposed?

MR. WIECZOREK: I'm going to cbject as this calls for a
legal conclusion.

THE COURT: Overruled. You may answer, sir.

Yes.

(BY MR. CLAYRORNE) I also note in your covenants that you
had in Subparagraph H which provides that no building shall
be constructed so that any part of said building is within
40 feet of the boundary of said lot. Do you see that?
Yes, that's correct.

T also note on the plat that you had filed from
Francis-Meador-Gellhaus, there are two courts that were
part of the subdivision, is that right?

Right.

Can you explain to the Court what the protoccl was for
maintenance of those roadways within that subdivision?

At that time, the entryway by the court road, it would be
developed 66 foot wide for access in, for people to go in
and drive in and circle back out. That's the way the
platting board was persistent on trying to make sure that

there was rocm to move and turn, that's why
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Francis-Meador-Gellhaus set it up that way rather than
doing a straight road down through the center from the
north to the south and to the shorter runs. But as the
land was divided by lot lines, then the two —— the lots
that went into the circle drive on each side, the road
would be split in half so each landowner on the four
parcels would be responsible for maintenance on that at
that point at that time because the county would not do it.
It was up to the landowners, and that's the way it was set
up with the covenants and per their restrictions for the
county.

So with that explanation, would I understand the lots which
would abut any of the roadways would have added to them
property that would be outside of the lot lines?

As far as where the stakes are put for the lot line, yes.
And I'm going to show you now what's marked as Exhibit 17,
and T note on Exhibit 17 —— you understand that to at least
depict the Shadowland Ranch Subdivision?

Yes, correct.

And 1f I look at Cantle Court and Concho Court, as well as
Romel Drive, there appears to be lines going down the
center of those roads?

Correct.

And for Lots o6, 7, 10 and 2, would those lines represent

the actual boundary of those lots for which those owners
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would be responsible?

Correct.

MR. WIFCZORFK: TI'm going to object. That's a legal
conclusion.

THE. COURT: Overruled. You may answer.

Yes, correct.

(BY MR. CLAYBORNE) So relative to the 40-foot setback
referenced in the covenants, that 40 foot would be taken
from those boundary lines which would start in the center
of those particular roads?

Correct.

And Just so I'm clear, i1f I understood your testimony,
those roads are and remain private rcads that are privately
maintained?

MR. WIFECZOREK: 1I'm going to object, Your Honor. That's a
legal conclusion.

THE COURT: Overruled.

Yes.

(BY MR. CLAYBORNE) And it was your intent that those roads
would be maintained by the property owners?

Yes, that's the way the county said we had to do it at that
time because the county did not want to take
responsibilities for any of the sub roads or subdivision
roads.

And to your knowledge, does the Shadowland Ranch property,
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is that within the city limits of the City of Summerset?
No.
MR. CLAYBORNE: That's all the questions I have. Thank
you.
THE COURT: Go ahead, Mr. Wieczorek.

CROSS EXAMINATION
BY MR. WIECZOREK:
Mr. Opstedahl, my name is Talbot Wieczorek and I represent
the Straatmeyers. I'm going to have some questions for
you.
MR. WIFCZOREK: TIs it okay for me to approach, Your Honor?
THE COURT: You may.
(BY MR. WIECZOREK) Mr. Clayborne was just showing you this
Exhibit 17. I'm going to show it to you yet again. If I'm
to understand your testimony here today, your claim is —-—
you would agree with me this road was platted out as a
separate —— it's not part of the actual lots?
THE COURT: Mr. Wieczorek, maybe ——
MR. WIECZOREK: Concho Court.
THE COURT: This road?
MR. WIECZOREK: Concho Court.
THE COURT: Okay. Thank you.
The access into the four lots was by this little spur,
Concho type deal. Okay, so it was for the landowner's use,

plus public use.
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(BY MR. WIECZOREK) Right, you would agree it's a dedicated
public right-of-way?

Right, right, but the county would not maintain it.

Right, county does not maintain all dedicated public
right-of-ways within the county, correct?

Same they do; some they don't.

Right, but they don't maintain them all?

Yeah, yeah, right.

And so Concho Court you agree is a public dedicated
right-of-way?

Right.

And it's actually not part of the Lot Number 67

That's a technicality. I can't say, because at the time
they told me it still is, but as far as where the stakes
are on the property line for that landowner, it backs it
off that but you're still responsible for that area on that
property to that.

Okay. So there's a difference here. I just want to make
sure. The county told you they're not going to be
responsible for the road; the people who live out there are
going to have to be responsible for the road?

Right.

But you'd agree that this plat shows Lot 6 lines do not
include Concho Court; it just — there's actual surrounding

four sides of Lot 6 marked, with Concho Court being, for
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Lot 6, the south side of that lot?

Yeah, you'd have to get a surveyor to explain that better.
That's where they plotted their corner stakes on each of
the lots after they took off that restriction for the road
amount, but you still pay taxes to the middle of that road.
What makes you think that?

That's what the county told me.

Okay.

T have several other properties and everything was that
way.

Yeah, that's what your belief is?

Thits, Jm ~=

Do you have any tax certificates that would show that you
actually pay beyond Lot 67

That T couldn't tell you, but I do know on the ranch land,
where the property line was, you paid taxes to that
property line. Once it was divided, you still paid
property taxes to that line. That was many years ago. I
don't know what it is now.

Right. You're talking about a section line right-of-way?
No, all, quarter sections, sections, any 80, 40, 80, 60,
lots, anything like that.

Let's go back. You said —-- so you would agree with me the
corners for Lot 6 are actually marked on the lot line?

Yeah, that's where the steel stakes are set.
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Right.

Yeah.

On the lot line; not in the middle of the road?

Correct.

And your testimony here today is that the phrase "40 feet
from the boundary of the lot," which is Subpart H, from a
side lot line, that's 40 feet from the actual lot line, is
that correct?

Right.

But if it's next to a road, it's 40 feet from the center of
the road?

From the boundary line.

Or the boundary line is the lot 1ine?

That's a technicality. I can't tell you.

Okay. So you're not sure what is actually legally a
boundary line of a lot?

That's kind of up to the tax board however they take it, T
guess.

Right.

Yeah.

Yeah, so —— but the corners are marked on the actual lot
line, not the road, correct?

Correct.

And so that 40-foot setback, you're not even sure what the

definition of boundary line is? Who wrote "boundary line
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of the lot" in those covenants? Your lawyer?

That's the way it was presented.

Okay.

But I'm saying that's —— I cannot tell you from 40 years
ago what —-

Yeah, I do ——

Yeah.

These were signed 46 years ago.

Yeah, I know, that's what I say, sc I'm not sure just how
they interpreted that. But I do know the engineers that
did it, that's the way they set it up so it would be
approved that way.

As the boundary line of the lot?

Yeah.

20 ==

But like I say —-

Yeah, T understand. I understand you're kind of getting
pulled back into this.

Yes.

And 1t's been a long time since you owned this land. So
what —-- i1f something's built within the 40 feet, what
should happen to it?

MR. CLAYBORNE: Objection, calls for a legal conclusion.
THE COURT: Overruled. You may answer.

That's a tight question. TIt's a —— I don't know what
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happened at that time when they did it or who did it, but
most of the time you had to have approval to what you're
doing on the lots or whatever through the county.

(BY MR. WIECZOREK) Okay.

So 1f 1t was closer and the county said fine, or some of
them would do it that way as long as nobody contested it
that surrounded them, that I can't tell you. I'm not an
attorney.

Well, yeah, but I mean you're here now trying to --

We asked to be 40 feet back from the lines, yeah.

Okay. But what my question is —-- you know, you just kind
of threw a lot into that answer, so let me dissect it a
bat.

S0 are you saying if the county would approve the
location of the building, you'd be fine with it even if it
was within the 40-foot setback?

Basically when you submit to the county now, they review it
and they're the ones that should have the final approval on
it at that time.

Okay.

Even though what you had set up originally might get
overwrote because it's been happening other places too.
Okay. So you're fine, if the county approves the location
of the building, that's all right?

Yeah.
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Even if it's within that 40 foot?

They're the ones that have the —— through the years it
changed because too many have gotten too far or too close
to scme of the lines; not here, but other places too. But
anyhow, they had to set up that planning committee and
inspection and get everything approved, so it just —— the
steps through the years has changed.

Right. So my question is simply this. As I understand
what you've just said is as long as the county approves it,
even 1f it's in the 40-foot setback, you're okay with it?
Yes.

Okay. Yeah, it's been a long time since these were signed.
4¢ years T think?

Right.

The land's changed quite a bit?

Oh, vyes.

You had said it was part of your ranch before?

Yeah, we had control of the ranch until 2011 and finally
sold the rest of it, but we did subdivide other lots
through the years.

Where do you live now?

In Rapid.

Yeah, Summerset didn't even exist in 2000 when you sold out
of 1t at that point, did it?

20117

APP. 20




'_1
5]

16

24

o ¥ 0 ¢

Oh, 2011. I thought you said 2000. TI'm sorry.

They had started in different areas at that time. Started
the housing development first down there, I don't remember
which year that was for sure, on the east side of the
service road that goes towards Black Hawk.

Suffice to say what's going on in the area has changed
drastically since you did this plat?

Oh, vyes.

Okay.

But it still was set up for —— to last.

Yeah. Excuse me one moment. So as to the —-- that first
part, I want to move on then to that subdivision in A, part
A of the restrictions. So you say that the three-car
garage 1s only a restriction as to what can be added
actually physically to the house, is that -— am T
understanding your testimony today?

No. A three-car garage are sometimes detached, not with
the house, so it's kind of option that way, whoever the
builders are doing it at the time.

Okay. So 1f you have a two-car garage on the house and a
two—car garage detached, that would be more than the
three—car garage?

There you're getting technical again.

Well, I mean you ——

Yes.
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So you would see that as a violation of the covenants?

Yes, but okay, whoever gave them permission to do it
though?

You mean like if the county gave them a building permit, it
would be allowed?

Right, vep.

And, you know, three-car garage isn't -— a three-car garage
is kind of a nebulous term, do you agree with that, what
constitutes a three-car garage? You're not saying that you
couldn't park a boat in a three-car garage, correct?

Those interpretations are very limited.

I'm not sure what you mean there, sir.

Depending on the size of your house, if it's a one story
or two stories above ground as to how tall your garage can
be then. If it's a two-story house, I've seen taller
garages for boats, but if it's a single, one floor you
might say, most of them, as far as the constructors, they
usually just do a one level ——

So what you're --

—— garage then.

I'm sorry, I'm sorry for stepping over your comments. TIt's
always a hard thing when I try not to — I try to let you
finish the answer and sometimes T Jjump in and I apologize
for that.

That's fine.
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So basically you're going for like -- you have three garage
doors, you shouldn't have more than three garage doors?
Right.

So this subdivision was approved by the City of Summerset,
did you know that?

No, because they were not around at that time.

Okay. So if the City of Summerset approved the
subdivision, 1s that allowable?

No.

So you say that violates the covenants even though the city
approved 1t?

That is not in the city.

Okay. Sir, the —- I understand it's not in the city. Do
you understand who has platting jurisdiction in the area?
Yes and no. That's been the confusion.

Okay. So 1f I represent to you that Summerset has the
proper platting jurisdiction in that area and they allow
the plat, is that plat then acceptable under your
covenants?

I still don't agree that they have the jurisdiction to do
that.

I understand —-

I don't know.

Well, I understand that you don't agree with the legal

premise, that's fine, but if the county had the -- you
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think the county should have the platting jurisdiction
then?

Correct.

And 1f the county had the platting jurisdiction and they
allowed the plat, the county allowed the plat, would it
have been acceptable under the covenants?

That I'd have to see what the county said, if they actually
went by the actual setup, the way i1t was approved or not,
or i1f they rewrote it. Most of the time the county does
not make that change from what I've heard or what I've
seen.

Well —

But I don't know what they're —— how 1t's happened through
the years.

Okay. So you have another section of the covenants that
talks about business activities. That's C of the
covenants. Do you see that in front of you?

Correct.

And it talks about —-- it talks about if you require extra
parking facilities, it would be a viclation. Do you see
that?

Right.

So 1f somebody would have employees come to the site and
park their wvehicles there, would that constitute extra

parking?
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T don't think they should have it there to start with.

Have what there?

Extra parking for the employees.

Okay. So extra parking for the employees, parking spots
for the employees to park their wvehicles there --

I disagree with that.

Okay. So that would be a violation of the covenants?

Yes.

And then how about if you put extra parking so you can park
your equipment there if you're running your business out of
your house, would that be extra parking facilities too?
It's designed residential only, not business.

So you'd see that as a violation also?

Tes,

And you also say it's a violation if there's any materials
being stored outside the dwelling. So would that include
construction materials that somebody uses in their
business?

That's an awful fine line. I think the adjacent landowners
would be the ones that should be reviewing that portion of
it. Where I'm not living there, T can't tell you what's in
and out of there.

Yeah, fair enough.

MR. WIECZOREK: May I approach again, Your Honor?

THE COURT: Yes. You don't need to ask each time.
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MR. WIFCZOREK: All right. Thank you.

(BY MR. WIECZOREK) I'm going to show you what's been
marked as Defendants' Exhibit 21 which is some pictures of
one of the sites. Can you flip through those quick?
(Witness complying.)

Now do you know what site this is from just flipping
through those pictures?

No.

All right. TI'll represent to you this is one of the lots
within the subdivision. I'm going to show you specifically
on Exhibit 21, we have what's called Bate stamps at the
bottom which are page numbers of how they were produced.
I'm going to refer to those numbers. So I'll show you
like — excuse me here. Like 28 and 29, what's 29 show?
Looks like contractor supplies.

And you would agree those would be materials?

Yes.

And you see 30, do you recognize what that i1s? There's
scaffolding?

I see the scaffolding, but that's primarily it.

Okay. TI'l1 show you a better picture of it. Do you see
the fencing, the rolled fencing?

Oh, yeah.

MR. CLAYRORNE: Which exhibit?

MR. WIECZOREK: 40 then.
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Yes.

(BY MR. WIECZOREK) And then several wheel barrels?

Yes.

Would you agree those would be materials?

Construction materials, right.

Okay. So you would agree those would violate the covenants
too?

Yes. Yes.

Now in the setbacks, there's this discussion of
construction within the setbacks. If you look at the last
couple pages of the exhibit, it shows a shed and it shows
that it's been —— would you agree with me that it shows
that it's built into the ground, the support beams?

MR. CLAYRORNE: Which photograph?

MR. WIECZOREK: 34. The last page of the documents. T
apologize, these got out of order in the way they're
presented.

Yes, they're in the ground.

(BY MR. WIECZOREK) And so i1f a structure like that's built
within the setbacks, you would agree that's a violation,
unless the county gave a permit?

Correct, the county should be giving the permit, and that I
will disagree, some garages are built with squares in the
ground because I've done that with contractors also.

Okay. So if I understand this 40-foot setback, as long as
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the county gives the building permit to be in the 40-foot
setbhack, you don't see it as a violation of the covenants?
MR. CLAYBORNE: TI'm going to object as being a misstatement
of the covenants.

THE COURT: Overruled. You can answer, sir.

Restate 1it.

(BY MR. WIECZOREK) Well, you've said that if the county
gives the building permit to be in that location, you don't
see 1t as a violation?

If the county approves it, yes.

Now you talked about outbuildings, that outbuildings per se
are not addressed in the covenants, correct?

They're not addressed, yes, because it says three-car
garage, so that does not have to be attached to the house,
it could be a separate building.

All right.

Yeah.

But if you have a — I believe we've already talked about
this. If you have a two-car garage attached and a two-car
garage unattached, that would be more than three?

Correct.

And that would be a violation?

Correct.

So to the extent an outbuilding would be a garage, that's

covered under the three-garage rule by your understanding
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of the covenants?

Correct.

When's the last time you drove out and loocked at the area?
I drove out there last Friday.

Okay. Did you look for other violations, or did you just
go out to this one site, or what did you do?

No, T just drove the main road and then down the -- or

not —— Cantle, just kind of locked down in there and then
drove over and looked at the other one too which you're
talking about, the Concho one.

Okay.

And then just left. There was a big pole barn construction
project started.

On the Lot 6B that we're talking about?

Right.

And there's no prohibition to a pole barn construction, is
there, in your covenants?

No, just a three-car garage.

Yeah, and when you say three-car garage, it's basically
three stalls?

Correct.

You weren't intending to set size restrictions or anything
on the stalls or what you could put in the stalls, correct?
Correct.

And, sir, are you friends with any of the plaintiffs or the
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parties in this matter, do you know them personally?

A No, I just know the names.

Q@ When you were out there, drove out there the other day,
were you locking to see 1f there were any other violations
of the covenants?

A Yes.

So did you note there were other —- there were places that
have four-car garages?

A No, what T was checking was to see why a lot got split.

Q@ Okay. So you weren't looking to see 1f people had too many
garage stalls or anything like that?

A No.

MR. WIECZOREK: That's all I hawve, Your Honor.

THE COURT: Mr. Clayborne?

MR. CLAYRORNE: Thank you, Your Honor.
REDIRECT EXAMINATICN

BY MR. CLAYBORNE:

Q Eddie, I just want to unravel some of this testimony and
make sure I'm on the same page as you. If I understand,
let's start with the drawing of —- that you had done by
your engineers back in 1976, and again, that's Exhibit 17.
If I see right, on Concho Court, on Cantle, and on Romel
Drive, there are lines down the middle of those streets
depicted on this drawing, correct?

A Correct.
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And if T understocd your testimony earlier, those lines
were put in there to show those property owners that that
was thelr maintenance and tax responsibility, that's the
boundary of what they're responsible for?

Correct.

And so when you were referring to boundary, the term, the
word "boundary," it would encompass those lines, correct?
Correct.

Is there any other reason to have those lines on the
drawing?

MR. WIFCZORFK: Objection, calls for speculation. He's not
a surveyor, Your Honor.

THE COURT: Overruled. You may answer, if you know, sir.
That i1s what the surveyors stated it should be done as and
what the county said.

(BY MR. CLAYBORNE)} So that everybody knew the boundary of
the property they were responsible for?

Correct.

And at the current time, you don't have any land -- you
don't have any land within the Shadowland Ranch
Subdivision, do you?

No.

And then if T understood, you said basically the
enforcement of the covenants is up to the adjacent

landowners?
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Correct.

And so you would expect that the landowners within the
Shadowland Ranch Subdivision would be the ones enforcing
the covenants, correct?

Correct.

Regarding the garages, is there anything written in the
covenant that would tell anybody reading them that they
could not have a detached three—car garage?

No.

You were shown some pictures of materials outside of
various properties. Do you recall that?

Yes.

Do you know if those materials were for business or
personal use?

That T cannot say, because it could be used either for the
individuals or they could be doing it for other people. I
can't say for sure.

So 1f one of the homeowners had to have — well, I presume
you expected if they're going to do the roads and maintain
them, they would have to have equipment necessary to do
those?

Samebody does, yes.

All right. So in that --

Hired, or bring it in, either way, yeah.

So 1f somebody keeps materials that are necessary for those
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projects, that wouldn't be against the covenants?

No.

Did you see any areas where anybody added parking to
accamodate any businesses when you were driving out there?
T didn't lock that closely.

But nothing stuck out to you?

No, nothing jumped out.

In addition to the — well, the covenants refer to the
prohibition against subdividing the lots, correct?

Correct.

Did that -- was there any aesthetic reason for that?

Yes, primarily with what the engineers showed me for
Francis-Meador-Gellhaus, they run the percolation test to
be sure that each lot would have correct drainage around
their lot for the sewage system and not contaminate other
wells in that area, that's the primary reason we set it up
that way. And if you went down to more condensed, shorter,
smaller lots, half acre, three—quarter of an acre, you're
goiling to have to have central water or sewer for sure, some
other way of disposing of your waste.

3o there's a safety concern?

Right.

MR. CLAYBORNE: That's all the questions I have. Thank
you.

THE COURT: All right. Mr. Wieczorek?
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RECROSS EXAMINATTION
BY MR. WIECZOREK:
I'11 show you what's been marked as Defendants' Exhibit 20.
Why don't you flip through those pictures quick.
THE COURT: 1Is that 207
MR. WIECZOREK: 20, Your Honor.
THE. COURT: Thanks.
(Witness complying.)
(BY MR. WIECZOREK) All right, you can keep those in front
of you. Sir, if you flip to what's marked on the bottom as
DEF50, do you see where that parking is there?
Yeah, 1t's two wvehicles.
Okay. Would that be kind of the additicnal parking that
you would have wanted to have avoided under the covenants?
That T can't tell you.
Okay. If you flip to page 53, do you see all that added
gravel on 53, turnaround?
Yeah, I'm not sure what lot that is.
Yeah, I'm not asking which lot. Would that be kind of some
of the additional parking and business activity that you
would have wanted to avoid?
Like I say, I don't even know where that's at there.
Okay. Well, let's assume it's within the subdivision.
Yeah, that's — all I can tell is this looks like this must

be over there next to Summerset.
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Right.

And that's why I'm not sure what that is.

Sure. So you don't know what all that gravel on the ground
is for?

I haven't seen it, no.

All right.

T wasn't loocking for it, so I didn't see it.

Okay. You said something that we try not to allow
businesses in this area?

Correct.

MR. WIECZOREK: That's all, Your Honor.

THE COURT: Mr. Clayborne?

MR. CLAYBORNE: Nothing.

THE COURT: All right. Mr. Opstedahl, I just had one
question. When you said the name of the firm that did the
engineering, you kind of buzzed right through it. Is it
Francis-Meador-Gellhaus?

THE WITNESS: Correct.

THE. COURT: Is that the name? Okay, all right, wvery good.
You may step down.

MR. CLAYBORNE: Your Honor, and just for the Court's —-
Exhibit 17 has the firm name up in the top right-hand
corner.

THE COURT: Yeah, I found it. All right, you can step

down, sir. Thank you. Mr. Clayborne, you can call your
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next witness.
MR. CLAYBORNE: We would call Clyde Straatmeyer, Your
Honor.
THE WITNESS: Please come forward, sir.

CLYDE STRAATMEYER,
called as a witness, being first duly sworn, testified as
follows:

DIRECT EXAMINATICN
BY MR. CLAYBORNE:
Can you state your name for the record, please?
Clyde Straatmeyer.
And what 1s your relationship to the Shadowland Ranch
Subdivision?
I'm ocwner of the lot, ©B.
How did it -- how did you come to be the owner of Lot 6B?
Like what do you mean? I bought it.
And who did you buy it from?
Jerry Schmidt.
How did you know 6B was for sale?
It wasn't necessarily put up for sale. We had been looking
for some land and property. I knew Jerry Schmidt, and T
asked him if he would be willing to sell the back part of
that lot.
And when did this conversation take place?

Oh, July to August or something of that neighborhood,
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Okay. In that portion of the application, do you
acknowledge that you're familiar with the covenants?
That's a yes or no question.

I signed the document along with everything else on that
document.

Were you familiar with the covenants of Shadowland Ranch
Subdivision when —-

No, not at that time.

Sorry, let me finish. Were you familiar with the covenants
of the Shadowland Ranch Subdivision on April 14th of 20217
No.

When did you become familiar with the covenants of the
Shadowland Ranch Subdivision?

When we got the letter from you.

And that letter from me is what's in that book as

Exhibit 102, correct?

Yes.

And that is May 12 of 2021 would have been the first time
you became familiar with the covenants, correct?

That is correct.

T want you to go to Exhibit 4 and see if you can tell me
what that is?

Excuse me, go to which?

I'm sorry, Exhibit 104 in the white book.

Building permit.
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there?

The three—car rule, three-stall, three—car garage rule.
And is there anything in the covenants where you can point
out to me that prohibits detached garages?

That there's a restriction of outbuildings?

Correct.

Specifically, no.

And i1t's fair to say that you never were concerned or even
knew about the cowvenants until somebody pointed out to you
that you were in violation of the covenants, correct?

That i1s correct.

And so at that point was the first time you went around and
started trying to find other wviolations so you could
support your building?

That's when we started observing others, wviolations.

But your purpcse was simple, you wanted to find other
violations so that you could continue your project?

By the time we realized that there were covenants, we were
into this project substantially.

And that all could have been avoided had you simply went,
looked at the property and the recorded covenants?
Possibly, yeah, it could have if we did, but we did not.
And that's on you?

I am not an expert on that. I was relying upon county,

Summerset, the other people that do this on a daily basis
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DIRECT EXAMINATICN
BY MR. CLAYBORNE:
Could you please state your name for the record?
Greg Peter.
And are you a property owner in the Shadowland Ranch
Subdivision?
Yes.
And which lot do you own?
I'm not sure of the lot. Just a second. It would be Lot
10.
And Lot 10 looks like it sits on the corner of Cantle and
Romel?
Yes.
When did you purchase that lot?
Roughly 18 years ago.
When you purchased the lot, were you aware of the
Shadowland Ranch, of the covenants and restrictions?
Yes.
Relative to those covenants and restrictiocns, when you —-—
or I should ask when you bought the lot, did you have an
understanding of what your boundary was?
Property boundary or —— yes, yes.
Okay. And can you tell the —- well, you said property
boundary. Is your lot subject to more than one boundary

1line?
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I got two roads on —— a road on two corners, yeah.

Okay. Can you explain to the Court what you understood to
be your boundary when you purchased your lot?

The road was my responsibility.

All of the road?

Well, I assumed the road in front of my property, let's put
it that way.

Were you here when Mr. Opstedahl testified?

Only a portion of it.

He indicated that he understood the boundary of properties
that abut a road within that subdivision to be
approximately 33 feet to the center of the road. Did you
hear that testimony?

No, I did not.

Would that be —-- having not heard it however, would that be
consistent with your understanding of your boundaries?
Yes.

When you bought the property — or I believe you currently
have a home business, is that correct?

Yes.

And can you explain to the Court what that business is?

I have a construction company, RC Peter Construction.

And prior to purchasing your lot, did you access the
covenants to see 1f that business was allowable within the

subdivision?
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Yes.

And what did you do in that regard?

As far as?

In terms of satisfying yourself.

Tt said that you —— in the way I read the covenants, you
could have a home business as long as 1t didn't require
extra parking, and the way I interpreted from the
stipulations of a home business at that time when I bought
the property was considered a home property if you have a
store front and if you had customers come to your house.
Okay. So the actual covenants say that no business
activities shall — or no lot owner shall conduct business
activities which shall require extra parking facilities.
At the time you purchased the property, were there parking
facilities?

Yes.

And at any time after purchasing the property, have you
added to any of the parking that was pre-existing?

No.

Do you maintain that from time to time?

Yes.

But you have not increased it in any way?

No.

And to your knowledge, was it being used as a residence

prior to your purchase?
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Yes.

The covenants would also prohibit the storage of any
materials outside any dwelling. Are you familiar with
that?

Yes.

And you're a contractor, are you not?

Yes.

And are you familiar with the difference between equipment
and materials?

Tes.

And can you explain to the Court briefly what that
difference is?

Equipment is things that I would use on a job, but on the
same token, equipment is things that are basically, when I
buy them they're tax deductible because they're equipment.
If you buy material, I can't deduct it.

Can you give us some examples of what would normally be
considered equipment?

Well, 1f you look at some of the pictures that have been
submitted, for the few that I have seen, they would be the
scaffold, the wheel barrels, the Bobcat I guess you can
say, or the trailers, so...

And is some of that used for both business and personal
use?

Yes.
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Yes.
And it shows some equipment parked outside, but I'm more
curious about that parking area. Was any of that parking
area expanded or added after you purchased the property?
No.
MR. CLAYRORNE: That's all the questions I have. Thank
youl.
THE COURT: Mr. Wieczorek?

CROSS EXAMINATTION
BY MR. WIECZOREK:
Mr. Peter, as understand it, the materials you say that are
on the side of your outbuilding or shed are materials from
Jobs that you'wve brought back to the property?
Yeah, just left over.
Okay. But they're materials from jobs?
And scome I bought myself, yeah.
Okay. And the scaffolding you use for your business?
That's equipment, yes.
So you use it for your business?
Yes.
So on the —-- when you bought this property, was one of the
reasons you bought it was because of the extra parking?
No.

You didn't care that it had room for you to park all your

equipment?
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No, T didn't have that equipment when I bought the
property.

Okay. So one of the reasons you can store the equipment
there i1s because it had the extra parking?

T can at this time, yes.

And the equipment you said — which one picture shows that
you have a Bobcat there?

picic

And that's used -- you use it both personally and for Jobs?
Tea.

And you have a dump trailer there?

Tes.

And that's used for both perscnal and jcbs?

Tes.

Then you have, I think just a trailer, probably a trailer
for your skid steex?

Yes.

And you need a trailer to get it to the jobs, right?

T use the trailer to take it if T need to haul it to jobs
or to maintenance.

Maintenance on jobs, or maintenance on your horse property?
Maintenance on the Bobcat.

Oh, okay. Those never break, do they?

No.

30 how many garages —- you have a two-car garage on the
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No.

Why?

I guess 1t's considered a public road.

Well, it 1s a public road, wouldn't you agree?

Yes.

I mean, there's a plat right in front of you. You know the
difference between a public road and an easement as a
contractor, don't you?

Yes.

And this 1s a dedicated public road in front of your house
and on the side of your house, correct?

Yes.

And do you agree with me that you do not own the road?

No.

You believe you own the road?

I own —— I have ownership because I have to take care of
it. Tt works the same way with the county when you have
boundary lines on section lines for county roads.

Sir, this isn't a section line, is 1it?

No, but it's the same qualification for boundary.

Well, are you telling me that you actually own the property
outside of your lot lines?

You know, I've never checked to make sure what I pay
property tax on for the amount of land that I have.

So 1f a city or a county or some governmental entity says
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Yes.

I'm not saying that. I'm saying I will move my shed if I'm
in violation. I will remove it.

Well, so you think it's okay for some pecple to violate the
covenants, but not others, is that your contention today?
MR. CLAYRORNE: Objection. It assumes facts not in
evidence.

THE COURT: Owverruled.

(MR. WIECZOREK) TIs that your contention today, sir?

Yeah.

Tt's your contention some people should be allowed to
vicolate and others not?

At my point at this, I assumed all the properties were in
compliance because those properties were there before I
bought the property. I had no reason to assume anything
different.

All right. TLet's go back to Mr. Opstedahl's definition of
three-car garage counts even the outbuildings. So
everybody who has more than three-car garages when you
start counting garages, should those people remove those
buildings?

No, I -—— he didn't say —— it doesn't say anything about
outbuildings that I seen in the covenants.

Yeah, but you understand, sir, you're the plaintiff, right?

Yeah.
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detail.
THE COURT: Ckay.
MR. WIECZOREK: T had Mr. Peter subject to subpoena and T
released him from that subpoena, so he's no longer ——
THE COURT: All right, Mr. Peter will be released then.
MR. WIECZOREK: The defendants would call Shannon Vaskretz.
THE. COURT: Please come forward.
SHANNON VASKRETZ,
called as a witness, being first duly sworn, testified as
follows:
DIRECT EXAMINATION
BY MR. WIECZOREK:
Mr. Vaskretz, why don't you state your name and what you do
for a living.
My name 1s Shannon Vaskretz. I'm a registered land
surveyor. I have a business here in Sturgis.
So 1s 1t okay if I call you Shannon?
Absolutely.
I have a bad tendency to butcher your last name.
I do the same with yours.
Okay.
It's fair enough.
Okay. So what do you do for a profession?
I am a licensed land surveyor in the State of South Dakota,

5044
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And what is a licensed land surveyor?

My Job is to basically to —— it's a number of things, but I
would say the most part is to retrace the boundary work of
other surveyors and show people where the property lines
are for building fences, for a lot of different reasons, so
Just to basically to establish property boundaries for
landowners.

Okay. Do you also address plats as part of that?

T do. We do subdivision development, design work,
construction staking for those subdivisions, a number of
things for the whole project.

When you say construction staking, what would that mean?
Construction staking would be like if there was a road
being built, curb and gutter, we basically work off the
engineered plans to stake the points for the contractors,
horizontally and vertically.

Okay. If a house was being constructed, do you also stake
for that sometimes?

We do. We do do a house stake for foundation work, so...
So how long have you been in this profession?

Been working full-time with the position since 1996, and
then I've been actually a licensed surveyor for the last
15 years.

When you say licensed, what does that entail?

That means you just met all the qualifications to become a
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If T were —— in your professional opinion, what's the
boundary of a lot?

The boundary of a lot, like pertaining to this plat,
looking at this plat?

Yeah, or Lot 6 specifically on this plat.

So Lot 6, the boundary lines on this plat are wvery clear on
what the boundary of the lot is because in surveying, in
our profession we really try to highlight what's being
platted, you know, what's the intent. So Lot 6, I can
clearly see, you know, the boundaries of that lot because
it has varying of distances along those boundaries which
that's what controls —— that's basically what controls the
boundary lines, the true boundary lines of that lot.

So 1s that the four lot lines around Lot 67

Yes, yes.

Does Lot € boundary line include the Concho Court?

No, it does not.

But there's been reference to that there's a line down
Concho Court on that plat. What's the purpose of that line
that goes down the middle of the road?

So that line -- that line Jjust indicates, basically
represents a centerline of that right — of that dedicated
public right-of-way, so...

And that's so if you're working on the road, you know where

the centerline is and if you're centering the road?
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Yeah, and it's more for a visual because if that
right-of-way is 66 feet wide, they're just showing the
centerline of that so you can determine 33 feet on each
side of that.

And is this a dedicated public right-of-way, can you tell
by the plat?

Yes, I can, because it says just clear as day, 66-foot wide
right-of-way and dedicated to the public.

Okay. Now I -- have you'wve seen situations where like a
public easement exists and there's not a dedication?

I have, vyes, yep.

And in that case — and so when it's publicly dedicated,
what happens to the property that's publicly dedicated as
it regards to the tax rolls?

At that point then it's taken by the county and taken off
the tax rolls, so...

Okay. So Lot 6 only actually pays taxes for Lot 6, is that
correct?

MR. CLAYRORNE: Cbjection as being beyond the scope of the
knowledge of this witness.

THE COURT: You can answer, if you know.

Yes, that's correct.

(MR. WIECZORFK) Yeah, and you work with county

equalization, correct?

A T do.
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And you understand -- or from that experience with working
with the county of equalization that the public
right-of-way comes off of the tax rolls?

Yes, I do, yep.

So when you were asked to go out to this site to shoot some
distances, how do you establish distances from structures
and corners?

In this case for —— what we did i1s we actually brought our
total station with us so that way —-— we have an electronic
distance meter and within that we can shoot distances with
that as well as turn the angles, and so basically how we
establish, we —— you have to start out finding some
existing property corners that are on the plat and then you
establish your control based off that and then turn at your
angles and distances based on that to the structures, so...
Okay. And so when you are asked to shoot distances, did
you come up with a diagram showing distances of certain
buildings?

Yes.

And up there is marked as Exhibit 19, can you tell the
Court what that is?

This i1s an exhibit that I prepared based off of our work on
site that day.

There's two pages there. What's the difference between the

first page and the second page?

APP. 61




'_1
5]

16

Ly
(673

A What we were —— the first page Just shows the entire scope
of the lots that we were — the subject lots, the subject
lot and then other lots around it that had other additional
structures. The second page is simply just a little more
detailed, so we need to get a little more detail on it,
look at the first page.

Q So when you say the subject property, are you talking Lot
oB?

A Correct, vep.

Q So when you shot the distances for the structure on Lot ¢B,
there's currently no structure there, correct?

A On Lot €B?

Q Yeah. That bigger square on the front, is there a
structure there currently?

A Not completed.

Q Okay. So what is there?

A Basically all that's there is the posts in the ground that
—— that's what we —— that's what we shot in was the corner
post. I would say corner post of, you know, the beam work
that was there, so...

Q And so based on that beam work, you can establish where the
building will sit in relationship to the side lot lines?

A Yes.

Q@ On Lot 5, the neighboring lot, there's another structure

that you shot distances on. What i1s that?
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That is a shed.

And what's the distance from Lot 5 and the shed to the side
lot 1line that you determined?

9.8 feet.

And then on Lot 7 across Concho Court there's another
structure that you shot distances for. Do you recall what
that is?

Yes, I do, that's a garage, a detached.

And what's the distance from the boundary of the lot line
for the garage on Lot 77

15.7 feet.

And staying with that Lot 7, there's a smaller structure on
the south, by the south boundary line, do you see that?
1es.

Can you tell the Court what that is?

That's alsc a shed.

Then in shooting that, what distance did you determine is
between that and the boundary of the lot?

6.2 feet.

Across then that lot line on Lot 10 there's another
structure?

Correct.

And you shot distances at that?

We dad.

And what did you derive as the distances?

APP. 63




'_1
5]

16

Lo
o

o PO PO PO P

b

I N B

That distance is 9.0 feet.

From the boundary of the lot?

From the boundary line.

On Lot 11 then, you also shot a structure, correct?
Correct.

And what did you determine for distances on that?

That distance is 0.2 feet.

So essentially almost just right on the boundary of the lot
line?

Yes, basically, vyep.

What's the -- what's the setbacks in Meade County, are you
familiar with those?

Yes, I am. Meade County's typically 8 feet on the sides,
25 foot on the front or rear.

So going back to this dedicated right-of-way, is Cantle
Court also dedicated?

Yes, 1t is.

Were all the roads in Shadowlands dedicated for public
right-of-way?

Yes, according to these plats, the Ramel Road, Cantle, and
Concho.

Are any of these roads section lines?

No.

Have you worked with subdivisions within the county?

Yes, I have.
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How often do you do that?
Daily.
There's been some discussion on the obligation to maintain
the road. What's your understanding of the county's
position on public right-of-ways on who's —-
MR. CLAYRORNE: Objection.
MR. WIECZOREK: Sorry, go ahead.
MR. CLAYRORNE: Objection on foundation.
THE. COURT: Overruled.
(MR. WIECZOREK) On who's responsible for the roads?
Well, typically -- but it's —-- typically back in the day
when this plat was done, I believe it is the county's —
typically once a road was dedicated, the county would
maintain that road.
MR. WIFCZOREK: Nothing further, Your Honor.
THE COURT: Mr. Clayborne?
MR. CLAYRORNE: Thank you, Your Honor.

CROSS EXAMINATION
BY MR. CLAYBORNE:
Is 1t Vaskretz?
Yes, 1t is.
Okay. Mr. Vaskretz, I want to start with you were
reviewing some of the earlier plats with Mr. Wieczorek. So
I note that both the 1976 plat and then the 2000 plat both

do mark the easements on Romel, Cantle, and Concho Courts,
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portion of any of the lots contained within Shadowland
Ranch Subdivision?
No.
MR. CLAYRORNE: That's all the questions I have. Thank
you.
THE COURT: Mr. Wieczorek?

REDIRECT EXAMINATICN
BY MR. WIECZOREK:
Shannon, I want to make sure we're clear on a couple of
things just the way the questions were being asked. If you
look at the line that goes down the middle of Concho Court,
that is not an easement line, is 1t?
No, i1t's not an easement line. Tt's just depicting the
centerline of the dedicated public right-of-way.
Right. And the reason -- these rcocads are not easements,
correct?
No, these roads on these plats that are in front of me are
actually dedicated public right-of-way.
And the difference between an easement that might go across
samebody's property is they continue to own the land
underneath it, correct?
Absolutely, vep.
But when you dedicate the public right-of-way, that becomes
public property, correct?

That's correct, the developer at that point gives up that
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THE COURT: Please come forward, sir, right up here.
RODNEY BOADWINE,
called as a witness, being first duly sworn, testified as
follows:
DIRECT EXAMINATICN
BY MR. WIECZOREK:
Mr. Boadwine, can you just for the record's purpose state
your full name and where you currently reside?
Rodney Brooks Boadwine, III, 10106 Cantle Court, Black
Hawk, South Dakota 57718.
Thank you. One little housekeeping thing. You're a
plaintiff in this matter, correct?
(Witness nodded head.)
You have to answer out loud.
Yes.
Thank you. The caption has it as "Boadwire," but it's
"Boadwine," is that correct?
Yes.
Just so that the court reporter has 1t correct, can you
spell your last name?
B-O-A-D-W-T1-N-FE.
Thank you. What do you for a living, Mr. Boadwine?
T own and operate Aim High Tree Service.
What does Aim High —— what types of service does this Aim

High provide?
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Yeah. So what type of equipment do you keep at the house?
I have a bucket truck, a chipper, a dump trailer, a pickup
and a skid steer.

Okay. And those are used in your business?

Correct.

If you locok in front of you there, there is a set of
pictures marked as Exhibit 20. There's a 20 sticker on it.
Yep.

Can you flip through those and can you tell the Court
generally what those show?

Shows my attached garage on the first page with my RV and a
pile of firewood. I guess if you lock beyond it, you'd see
my shop 1n the backyard.

Okay.

There's my personal truck on the second page with the back
end of my RV, my kids' play stuff in the yard and my shop.
Same thing.

The third page?

It's got tools, got my truck, got my shop. I got my stuff
out there.

Let me ask you a question about this third page before we
go 1nto this detail.

Okay.

These are pictures of your house and your property,

correct?
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Yes.

So attached to your house, do you have a two—car garage?
I'd call 1t a big one-car garage.

It's got a double door?

If you measure it, it's a big door, but I mean, put two
cars in there, it's going to be tight and you're going to
be scratching them.

And then the third page then shows your shed and it's got
the two garage stalls, is that correct?

Yep.

3o what's the fourth page then show?

Shows where I keep my firewood, with my log splitter
sitting there right in the middle of it with split firewood
around 1t.

Let's clarify. You don't sell firewood?

I don't sell firewood.

This i1s just tree trimmings you're doing for your own
personal firewood?

This 1s my own firewood, vyes.

Then the next page I believe just shows the front-on of
your shed, is that correct?

Yep.

So 1s the door on the right, is that a double door?

I believe that door might be 16 foot. It's pretty wide, so

I —— you could probably call it -- that one's bigger than
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1 the one attached to my house.

2 Q And then — so do you keep your equipment in here or just
3 —— I mean, do you keep your wvehicles in there, or what do
4 you keep in your shed?

5 | A Currently T have my wife's car in there taken apart that

6 I'm working on and I have all my tools in there. I have —
7 the whole thing is shoved full of tools.
g Q Okay.

g A Personal tools.
10 | @ Sure. What's this toolbox sitting in front of the
il building?

12 | A That's just a big storage box that was thrown in with the

13 truck that T bought and I decided to put it there and T

14 keep things in it.

15 | @ So if we go to the next page that shows the two cars.

16 A Those are my two employees' cars. They ——

17 Q@ What -- go ahead, I'm sorry.

15 | A They show up in the morning and they jump in the bucket

18 truck and the pickup and they head cut and they go do jobs
20 offsite.

21 Q So do you have just the two employees or more?

22 A I have three employees.

23 | @ Okay. Does the third employee come out there sometimes
24 too?

25 | A Very rarely. When we work towards the west, they do, but
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usually when they're working in Rapid or toward the east
anywhere, we meet them in town.

Yeah, you just have the two employees come out, one takes
the bucket truck and one takes the other —— what did you
say?

It's a pickup.

And so then they park —-

Right there. They can park anywhere. If that was a
problem, I've —-- you know, I've talked to Chris and I'wve
talked to, I think, it's Ron, or you know, Roy right there,
they're happy.

Okay. Yeah, your neighbors haven't complained about the
parking?

Nope.

But that additional -- having that additional parking area
was part of your reason for buying the lot?

Not necessarily. We liked the volleyball court, the acre
and a half, the five bedrooms, the three bath, the big shop
for all my tools.

Right, and enocugh parking for your vehicles?

For my equipment, yeah.

In the back of your house, you'wve got kind of a gravel
roundabout?

Correct.

When's the last time you gravelled that?
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A lot of that was there when T moved in. TI've touched it
up because 1t gets really muddy. So the last time I
touched i1t up, shoot, probably the last time I worked on
the road. I'd give it three years or so.

You brought gravel in and you --

I did bring gravel in. Yeah, it was getting really muddy.
Right. Gravel tends to get packed down into the soil?
That's right.

And then there's a picture, you said there's a —-- you've
got a volleyball court in the next picture, correct, that
you mentioned?

Yep, we got a volleyball court.

And then next to that you have parked, what's that?

A dump trailer.

Okay. And that's a business dump trailer?

1es.

And so you said though there's a work pickup and then you
had your other pickup by the sheds. What's this pickup?
That pickup's my personal pickup.

And the next page then shows this area locking back towards
your building?

Yep.

What kind of an operation was there before you got there?
Well, that's interesting. You know, I didn't know who

lived in the house before me, but T literally found a Mason
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Did you ever read the covenants before you bought the
property?

I got a copy of the covenants when T bought the property,
yeah.

Did you read them before you bought the property?

No, they came with the closing papers. But we also rented
before we bought for a few years and got to know the
neighbors and made sure that this was a good purchase for
us.

You rented that house that you're in now before buying?
Correct.

Do you know of any —— do you know of any enforcement action
besides this one where somebody sought to enforce the
covenants in that area?

No.

So you're a plaintiff in this matter. What are you asking
the Court for here?

I'm asking the Court to not allow any further subdivisions
in our community, or what do you call it, the association
G =

Subdivision?

Subdivision, yeah. No further subdivisions in our
subdivision, right, that's line B in our covenants,
straight up, prohibited.

Okay. Anything else you're asking for?
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MR. CLAYRORNE: That's all I have. Thank you.
MR. WIECZOREK: One follow-up.
REDTIRECT EXAMINATTON
BY MR. WIECZOREK:
You allow your employees to park just in the grass?
Yeah. Well, they can park anywhere they want, just out of
the way.
Right. So you're allowing parking in areas, you haven't
built any facilities there?
Right, I haven't built anything.
Just added the gravel turn-around?
(Witness nodded head.)
You have to answer out loud.
Yes. Sorry.
MR. WIECZOREK: Thank you, that's all I've got.
THE COURT: Mr. Clayborne?
MR. CLAYBORNE: Nothing.
THE COURT: Thank you, sir. You can step down.
MR. CLAYBORNE: May he be released from his subpoena?
THE COURT: Mr. Wieczorek?
MR. WIECZOREK: Yes.
THE COURT: All right. He may be released. Mr. Wieczorek?
MR. WIECZOREK: Your Honor, I would call Mr. Schmidt to the
stand, Jerry Schmidt.

THE COURT: All right, please come forward, sir.
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MR. CLAYBORNE: Nothing further.
MR. WIECZOREK: Nothing further, Your Honor.
THE COURT: Thank you, sir. You can step down.
THE WITNESS: Thank you.
MR. WIECZOREK: Call Clyde Straatmeyer.
THE COURT: All right. Please come forward, sir. All
right, sir, you've been previously sworn, so I'm not going
to have you sworn in again, but you still are under oath.
Do you understand that?
THE WITNESS: I do.
THE. COURT: Okay.

CLYDE STRAATMEYER,
called as a witness, having been previcusly sworn,
testified as follows:

DIRECT EXAMINATICN
BY MR. WIECZOREK:
Mr. Straatmeyer, there's been some question on the building
permit and I think I kind of want to just start there
because there's been some conversation on what was known
when. I want to make sure we all know this. If you look
to Exhibit 104. Do you remember Mr. Clayborne asked you
about that? It's in the white binder.
Um-huh.
He pointed you to that third paragraph above the signature

where it talks about being familiar with the covenants. Do
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you remember that?

I dos

Okay. At the time of signing these documents, did you
believe there were any covenants against the land?

T did not.

2And why not?

We had no notifications of them, or just had no knowledge
of them.

So you just heard Mr. Clayborne asking Mr. Schmidt about
title work. Did there come a time when you went back to
the title company to find out why you had no knowledge of

i

Yes. I think it was in your letter, Mr. Clayborne's letter
that might have said we should have known at the time of
closing or something to that effect, and so we went back
and started looking through the documentation we got at the
time of closing. At the time of closing, they asked us if
we wanted copies of everything electronically or in paper,
and T saild both. So my wife and I, we went back and
started searching through the documentation, the electronic
version, all that type of thing. We could not find
anything referring to covenants. So I called Pennington
Title, T believe it was Greg Wick that did our closing and
he said that ——

MR. CLAYBORNE: Your Honor, to the extent that this calls
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for conversations of somebody that's not a witness, I'd
object for hearsay.

THE WITNESS: O©h, okay.

THE COURT: It is hearsay.

MR. WIECZORFK: Your Honor, it's being offered to show why
he believed that he didn't have any covenants on the ground
when he signed this where it says he's familiar with the
covenants. He's been cross—examined why, because the
allegation's basically that he should hawve had knowledge
and he's explaining why he didn't or didn't believe there
were any at the time.

THE COURT: So not offered for the truth of the matter
asserted, is that what you're saying?

MR. WIECZOREK: Right.

THE. COURT: Mr. Clayborne?

MR. CLAYRORNE: If he's relying on a statement made by a
nontestifying party, that's classic hearsay. So if that's
the basis for his stating why, I can't see a — I didn't
hear an exception to the hearsay rule, I guess, Your Honor.
THE COURT: Well, you're stating that it's not hearsay
because it's not offered for the truth of the matter
asserted?

MR. WIFCZOREK: Yes, it shows why he believed there were no
covenants.

THE COURT: All right. The objection is overruled. You
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may answer.

S0 we were told that the title search, title work, because
the property was in Meade County, they ordered the title
work and search from the title campany here in Sturgis,
Black Hills Title I believe it is, and we would have gotten
the information from them, and I would have to contact them
as to why we didn't get it.

When I contacted them, it was indicated that when
Pennington County ordered the title work, they did not
submit any other buyers or sellers or emails or anything
like that. The only address they provided was Pennington
Title's.

(BY MR. WIECZOREK) And so at the time you signed the
applications in April of 2021, what was your belief as to
there being any covenants?

There were no covenants.

Let's back up now, at least time wise, and you heard Mr.
Schmidt talk about the fact that you locked at the land and
hooking up the land. Can you explain to the Court what you
did to see i1f this would work for what you were trying to
do?

Well, that's quite a —— our goal, my wife and I, excuse mne,
was to get land and build a barndominium, if you would,
that was our goal to build one of those, and so we were

kind of after the least amount of land possible to do —— to
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1 septic?

2 A Oh, absolutely none. The guy —— the perk test is done by a

3 professional, a guy that will be putting in the wastewater
4 system. He said it was super good, excellent ground for
8 that.

6 Q So going back, you put up a post and is that when you got
7 served?

g | A That 1s correct.

9 | @ And the Complaint sets forth that you viclated in four
10 different areas. Do you recall that?

il A Yes.

o) Q One, that the structure has a larger than a three-car

13 garage?

14 A Yeah.

15 | @ And how many garages are you going to have on that?

16 A Three stalls.

17 Q One contends that a proposed pole barn is considered a

18 modular structure in violation of Section B. Do you agree
18 with that?

20 A No, I have no idea how that would have even came about.

21 Q Does this have a poured -- does this have a concrete slab,
22 or 1s 1t going to be just on the dirt?

23 | A Well, you put the posts in first to construct the building
24 and then you pour the slab within 1t, yes.

25 | @ Okay. So the poles are put in the ground?
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Oh, absolutely, down to below frost line, yes.

Concrete?

At the bottom of the posts, yes.

The proposed structure is on a subdivided lot which we've
talked about, correct?

Tes.

And proposed structure is constructed within 40 feet of the
boundary line. There was a question that Mr. Clayborne had
that, coh, you drove around to find violations. When did
you do that?

After we were served.

In front of you there is a set of pictures marked as
Exhibit 10. Do you see those?

1es.

Did you put together this packet of pictures?

Yes, I did.

All right. So I'm just going to walk you through it.
There's also a Defendants' Exhibit 2 which just kind of
showed an overview of the whole neighborhood, is that
correct?

Yes, and the names on each lot.

So —— and we have the plat too. So let's just take a look
at these pictures. So what's the first picture? Well, let
me ask you. There's comments on these pictures. Are those

your comments?
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Yes, they are.

Is this from your inspections and cbservations of these
locations?

Yes.

Okay. Let's start with the first page. Can you explain to
the Court what that shows?

Well, it shows a sizable Morton pole post frame building on
that property. He's got the two-car garage on his house
and a sizable building similar to what I intend to build on
that property.

And if you look at the second page on that, is that -- is
this the same property taken from the street level then?
Yes, 1t is.

So how many garage spaces does he have?

Well, he's got the two on the house and many numerous in a
building that size.

And third page?

Same lot, different angle. Again showing the size of that
post frame building.

So Lot Number 2 would violate the three-car garage rule is
your understanding?

Oh, in a big way.

Then the next page has a Lot Number 3. Can you explain to
the Court what that shows?

The Lot Number 3 is a similar; they have a two-car garage
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on the house. They also have another post frame building,
again similar building as to what I was proposing, and they
actually since this Google Earth picture was taken, there
is another building that was constructed to park their RV
in.

And so 1s the picture after that, is that of Lot 3 also but
from street level?

Yes, 1t 1is.

And so how many garage spaces did you count there?

Well, the again the size of the building, you could park
many in there. The building on that left on that top
picture, that's the building that they just recently put up
to park their RV in. The other —-- so there's two post
frame buildings on that location. The other one is on the
lower picture.

And then they have a garage attached to the house too?

Yes, they do, a two-car garage too.

Go to Lot Number 5.

Lot Number 5, same thing, they have a two-car garage
attached to the house, plus an oversized two-car garage
built right beside it to where he could park one vehicle
between them, but very close in proximity, and that's an
oversized garage, plus he's got two storage sheds in the
back that are well within the 40-foot proposed setback.

So the second, the page following the Lot 5 overview, —-—
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Yes.

—— what does that show?

That's the view of their properties as taken.

That's the street view?

Yeah, street -- well, I think that's standing on my
property.

Okay. So this property is immediately east of your
property, correct?

That's corrsct.

And so you've got the double garage attached to the house?
Yep.

And then you've got a two-stall garage next to it?

Yes, oversized.

And then you have a van parked between?

He does carpet installation and so that's his company van.
And so he has a parking area for his company van?

Yes, cemented.

So do you know, does he run his business out of there as
far as you know?

As far as I know.

And so he has parking facilities for his business, correct?
Tes.

And then he would violate the three-car garage rule?

Yes.

Okay. And the next picture then shows a shed. Was this on
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Mr. Hood's property too?

That's correct, that's his shed that's right there adjacent
to our line.

And this 1s the shed that the surveyor shot?

Yes.

I'm going to take you to the next one, that's an overview
of Lot Number 7. Can you explain to the Court what this
is?

Well, this was on the supposedly 40-foot setback rule is
cbviously —— we had recently had our lot surveyed and
plotted and stuff, so it was very easy to determine exactly
for a layman where these lot lines are, and so this was a
Google Earth picture with the blue being the road
right-of-way, the 66 feet, and then the red was measured
with Google Farth showing what I thought was about 16-foot
away from that lot line.

All right. And T think the surveyor came up with 15.7, is
that right?

Yes, yes.

So that's closer than 40 foot from the lot boundary?

Yes.

And that next page is Just part of your survey that shows
that you were using the distances, is that correct?

Yes, that was a little screenshot I took of the plats to

show the 66-foot wide to determine where the lot lines
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would be.

And then the next page after that that shows a tape
measure?

Well, I took a tape measure then to get an idea,
perspective, and 66 feet, and I stuck that tape measure in
the ground and then took that photo to get a perspective of
where that garage is in relationship to that lot line.

And so you actually measured from an established survey pin
from the lot boundary --

Yeah.

—— that you had just gotten reset?

That 1s correct, a very visible and known pin, reference.
That's why that one was easy.

And then the next page, what does that show about Lot 77
Well, that's the picture of the same property, Lot 7,
showing a two-car attached garage and an oversized, again,
garage, double garage, plus, behind it.

The next page is labeled Lot Number 9. Can you tell the
Court what that shows?

Yeah, that would be the Boadwine. I spelled it wrong here
too. And again, you see two-car garage attached to the
house. This is another Google Earth showing at that time
two, I don't know if they were used vehicles, trucks parked
in the back of the property, plus his current boom truck

parked there, and just showing a large building in addition
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to his two-car garage that's attached.

All right. So it shows the two vehicles up in the
right-hand corner?

Yep.

The boom truck down there by the two-car detached
shed/garage?

Right.

And then a couple trailers that are parked in that area
too, correct?

And those are parked right on the lot line on the Summerset
residential area.

That boom truck is?

Yeah, those fences are the residents of Summerset.

Do you know how big the lots are in Summerset right there?
I do not.

And the next page, can you show tell the Court what that
shows?

Well, that's a picture, that's the only picture I could get
from the road showing that same lot, you know, showing the
two-car garage in the front of the house, but that's all I
could get from the house —— or from the road.

Otherwise then, Mr. —- the photos we went through with Mr.
Boadwine show the rest of his property?

Excuse me?

The photos I went through with Mr. Boadwine show the back

APP. 86




'_1
5]

16

part of his property?

Yes, ves.

But at the time you took these, you didn't have permission?
Absolutely, no, I never —— when we went around to visit
with neighbors, he was outside, so that's when we went up
to visit with him. That's the only time I've been on the
property and T didn't take any photos then.

All right. Lot Number 10 picture.

Well, Lot Number 10, when you search for RC Peter
Construction and the location, it actually places the pin
on his lot there showing that that is his place of
business, and again, it's an aerial view showing the extra
buildings out there and everything else in addition to the
two—car garage on the house.

So then the page after that overview, what does that show?
Well, that's a photo again from the road. That's the best
T could do just from the road.

And that's his back shed, correct?

That's correct, his shop, or shed, yeah, the back building.
I didn't get a picture of the house.

Okay. When Mr. Peter —- you were here when Mr. Peter
testified?

Pardon me?

You were here when Mr. Peter testified?

Yes.
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And that's the —— that's got the two garage doors and then
the bay, correct?

That's correct.

How many spots —— how big of a garage does he have attached
to the house?

Two—car.

So i1t wviolates the three-car garage?

Yes.

And Lot 11, what does that show?

Well, this is the lot, he's not part of the lawsuit, but as
T was driving by, I took a picture of multiple garages in
addition to his house and a couple of vehicles that were
questionable on whether or not they run or not.

S0 besides just —— you've got one building with the
two-door garage and then another building in this picture
with two one-stall garages, correct?

Correct.

Did he have a garage on his house too?

I don't -— yeah, I'm not sure. I'm not a hundred percent
sure there.

Okay.

I initially didn't pay a lot of attention to his property
because he wasn't listed as a plaintiff.

Yeah, you were Just looking for pecple that were making the

accusations, whether they were compliant with the
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covenants?

Yeah, I was interested in the people that are questioning
it on what they're all doing.

How about 13 which is the next page?

13 i1s the -- yeah, that end lot. Again, a Google Earth
picture showing a two-car garage attached to the house,
plus an oversized two-car garage behind it.

So are there any structures on Lot 1 in this subdivision?
No.

So nobedy's built on to that lot?

No, that's a vacant lot.

And I alsc show you now what's marked as Defendants' 18.
Um-huh.

And can you describe what Exhibit 18 shows?

Well, that's a structure, could be a single car garage, and
it's constructed on site. It has a full concrete slab
under it. You can see the concrete on all sides of it.
So you've looked at it?

Yes.

And where is that in relation to the property line?

Tt appears to be right —— this is the one that the surveyor
showed right on the property line, or the .2 feet.

And that would be whose property?

Cottingham.

And what lot number are they?
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I've got to reference that.

If you locok at your Exhibit 2, I think you've got it
written ¢n 1t.

Yeah. That would be 10, or 11?7 I think it's 10.

Lot 10 is Mr. Peters' property.

Oh, then that's the one across the road, 11. Yeah, with
the road I see in there, it's across the road from Mr.
Peter, so it would be 11.

So what are you asking this Court to do here today?

Well, I'm not wanting to go in and change everything in the
neighborhood and force people to tear down buildings and
all that, but I also don't feel it's right that they hold
me solely to the covenants when other people have very
blatantly knowingly violated them all the time. I mean,
I've heard people say that they bought their place of —— or
their structure or their lot to do business out of and
that's why they bought it, and I just want to peacefully
continue on with my project.

So you basically are asking this Court to declare the
covenants null and void?

Exactly. I mean, they're 45 years old. They really don't
pertain really well. Cbviously there's a huge number of
violations. Probably a majority of the people by far have
violated the covenants in one way or another.

Yeah, let's -- not to go back through it, but if you pick
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up your pictures of Lot 10 —— T mean, excuse me, of
Exhibit 10.

Yes.

You say there's no — Lot 1 is bare, correct?

That's correct, yes.

And Lot 2, you show the three-car garage violation,
correct?

Yes, and full-sized post frame building there.

And that's -- so if you do a count of that, plus the
Cottingham one, can you do a quick count and tell me how
many lots you found violations on?

I count seven at least.

Well, you count Lot 2.

Okay, Lot 2.

If you look at your pictures —-—

Oh, eight. Now I've got eight.

And then Cottingham on top of it?

Yeah.

So that's nine lots that you found viclations on?
Yeah, eight or nine, yeah.

And that subdivision has 12 lots in total?

I believe that's correct, or 13, 12.

The plat in front of you should show you how many.
Yep. Sorry, I don't know all that by heart.

That's fine. You can look at it in actually Mr.
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Clayborne's Exhibit 101.

It's 13. Counting the one on the other side, there's 13 I

see.
Okay. So understanding that you're not —— it's not your
preference that the Court —- it's your preference the Court

throw out the covenants given the fact that 9 out of 13
lots have existing violations. TIf the Court enforces the
covenants, what are your beliefs the Court should do for
enforcing the covenants against the neighbors?

If it's enforced against one, shouldn't it be enforced
against all?

And so 1n your counterclaim, that's the relief you asked
Tor?

Exactly.

Either throw out the covenants, or enforcing the integrity?
Or it's for everybody.

Do you have any way to un-subdivide your lot?

No. No, that kell has rung. I mean, the property was
subdivided off. TIt's been sold. That's impossible to
undo.

And so --

And the lot would become virtually worthless because the
lot 1s only a hundred feet wide, which means you could only
put a 20-foot wide structure on it.

So if you —- so basically you'd be out all of —- all your
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HOOD,
called as a witness, being first duly sworn, testified as
follows:

DIRECT EXAMINATICN
BY MR. CLAYBORNE:
Can you please state your name for the record?
Robert Gerald Hood.
And you've been in the courtroom today?
Correct.
And you're a plaintiff in this action?
Correct.
How long have you lived in the Shadowland Ranch
Subdivision?
Seventeen years.
And when you purchased your property, were you aware of
covenants associated with that property?
Yes, we were.
Did you understand or come to any understanding as to any
restrictions in the covenants on garages or detached
buildings?
T understood that T have an attached garage, and if T
wanted to build like everybody else in the neighborhood
did, T had the availability, from our realtor of course.
Is there anything in the covenants, and you can refer to

them, they're Exhibit 101, do you find anything in the
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1 | @ Did you have to build any additional parking on your lot in
2 order to accommodate your work vehicle?

3 | A No, that space, the space between the house and the garage

4 is gravel because I have a double gate there for my dogs to
8 come out and when I go back in there to mow, so I have an

6 eight-foot wide gate and that's what the county told me I

7 had to be spaced from in order to build a detached garage

g next to my attached garage. I need to have so much

9 variance.

10 Q There has been some questions about covenant enforcement.

i Have you, yourself, ever been subject to any covenant
1id enforcements?
13 | A Yes, I was.

14 Q@ Can you explain that to the Court?

15 | A 2008 I was going to build an additional garage, the one

16 that's existing now, on my property and when I had it

17 staked out, T had it too close to the property line

18 apparently because I received a notice and a letter

19 unaddressed, other than to Robert Hoocd, no stamp, no return
20 address, to me stating that I was too close to the property
g1 line. And so I referred to our covenants, and what we did

22 is we re-staked it and moved it back to where I was 40 foot
25 6 inches away from the property line and built it that way

24 by my contractor.

25 | @ Did that notice contain any indication that a detached
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walking that property.

And so —— but you saw the stakes, you saw the ——

I saw some stakes, yes.

You saw the surveyor out there?

Yes.

And when did you see the surveyor out there?

Sometime in '20.

All right. So that space between the house and the
detached two-car garage, you Just gravelled?

Yes, 1t's got rock in it. Not even gravel. It's like
three-quarter to one-inch wide rock that just -- I just
went over to Frontier Stone and grabbed a pickup load and
Just dumped it in there.

And you do run your business out of your house?

No, I do not.

Do you have a separate business address?

No, T do not. T have a mailing address as my house, but T
go to job sites and warehouses and stores and pick up, and
I don't store anything on my property. I don't -- except
for my van which I drive to work and drive home from work.
You have no physical work space; you just go to job sites?
Correct, I pick up at stores. I'm not a salesperson. I
only install.

Right, and you keep your work van parked between the

buildings?
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MR. WIECZOREK: That's all I hawve, Your Honor.

THE COURT: Any more questions, Mr. Clayborne?

MR. CLAYBORNE: Nothing further, and with that, we would
rest, Your Honor.

THE COURT: Thank you, sir. You may step down.

THE WITNESS: Okay.

THE COURT: Any surrebuttal witnesses?

MR. WIECZOREK: None, Your Honor.

THE COURT: All right. Well, it's my intent to take this
under advisement. I received the proposed findings and
conclusions. Do the parties wish to supplement those or
amend those?

MR. CIAYRORNE: T would.

MR. WIECZOREK: I think it makes sense. I mean, there's a
lot of —-- there's a lot going on here today that probably
isn't addressed in there.

THE COURT: Yeah, and I have one of those to bring up also,
but how rmuch time do we need to supplement those?

MR. CLAYBORNE: Are we going to do it off the transcript?
That would be my druthers, that way we can actually refer
to specific testimony.

THE COURT: Okay, all right, my court reporter is saying,
we have a criminal jury trial next week, so it might be
three weeks from today before that transcript is prepared.

Today 1s the 15th, so that's -- well, three weeks from
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today 1s the 8th of March.

MR. CLAYRORNE: And then perhaps Talbot and I just can get
—— I think we're talking about doing simultanecus, then
with a short period for rely just on the counterclaim
thing, so we can probably discuss that and let the Court
know if that's acceptable.

THE COURT: Ckay. You don't want me to set any deadlines
at this point then?

MR. WIECZOREK: Yeah, I think we could tie it to ——- I think
we could just —— tell you what, judge, I would suggest that
we tie 1t to the day that the transcript is available at
some sort. The one problem I'm looking at i1s I'm out of
the office the week of the 6th through the 12th.

THE COURT: Of March?

MR. WIFCZOREK: Yeah. So I mean, if the transcript
actually showed up there, I would prokably need a longer
time to respond even if you got it by the 8th. I mean, T
guess what I'm saying is it doesn't make any difference if
it's the 8th or the 14th to me.

THE COURT: Sure, all right.

MR. CLAYBORNE: So do we Just want to go two weeks from the
1l4th or something?

MR. WIFCZOREK: Are you comfortable getting the transcript
by that week?

THE COURT: I assume this can all be off the record?
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1 MR. WIECZOREK: Yes.
2 (Off-the-record discussion.)
3 THE COURT: So back on the record. March 28th, which is a
4 Monday, will be the due date for the amended ox
5 supplemental proposed findings and conclusions, whatever
6 you want to call it. And then maybe this is what you're
7 talking about, Mr. Wieczorek, but in your Answer, you talk
g about failure to join an indispensable party, and you refer
9 to, let me make sure I get it right, you refer to other
10 people who may have violations. Those aren't your words,
il but it's something like that. "Other parties are in
12 vicolation of the covenants if the covenants are
13 enforceable." Then in your brief that you submitted, your
14 pretrial brief, you talk about indispensable party and I
15 think in that case you refer to prior landowner, owner
16 of B,
17 MR. WIECZOREK: And if you look at the Answer, there's a
18 discussion of an indispensable party from the fact of the
18 city, and so my indispensable argument, Your Honor, would
20 be limited to the fact that we can't —— i1f the request is
21 to unplat it or to do something about the platting, you
22 would have to have named the city and the other landowner,
25 so that's really what our argument's with. That violation
24 is basically waived legally because you didn't name the
25 other parties involved in that issue.
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THE COURT: COkay. And were you planning on addressing that
in your proposed findings and conclusions?

MR. WIFCZOREK: Yes, I will, yes.

THE COURT: COkay.

MR. CLAYBORNE: And just so the Court is aware, the nature
of the action is a declaratory Jjudgment action, and that is
the —— T am looking at the first paragraph that says, "This
is an action for declaratory Judgment to declare the
covenants to be valid," and then from that ruling is where
we would take it and do whatever's necessary after that,
but that's got to be the first step in this process.

THE COURT: Okay. Then I guess my question, Mr. Wieczorek,
is you talked about our deadline is the 28th and then a
week after that, what is the purpose for that?

MR. WIFECZOREK: The only thought T have, sometimes, Your
Honor, parties like, okay, if he's going —— if we're going
to submit simultaneocus, if there's anything we feel we need
supplement a week later. Given the fact we've already
submitted, given the fact he's already submitted, I think
the 28th would probably suffice unless somebody is
requesting —— and if I think there's -- if there's a need
to do something else after that, I'll ask the Court's
indulgence.

THE COURT: Okay. ©So we won't set any additional

deadlines, just that 28th.

APP. 98




[

MR. CLAYBORNE: And I agree with him. T think that would
be prudent at least to have the Court aware that that
typically happens in my experience with findings and
conclusions.

THE COURT: Ckay. All right, well, we'll see what happens
after the 28th. All right, anything else for the record,
Mr. Clayborne?

MR. CLAYRORNE: Nothing, Your Honor.

THE COURT: Anything else for the record, Mr. Wieczorek?
MR. WIECZOREK: Nothing, Your Honor.

THE COURT: All right. Thank you. We'll be in recess.

(These proceedings were concluded.)
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

SS.
COUNTY OF MEADE ; FOURTH JUDICIAL CIRCUIT
ROBERT and MELISSA HOOD, THOMAS ) 46CIV21-000206
and PATRICIA DONOVAN, BERNARD )
and MARIA JUNG, WILLIAM and JANICE ;
iﬁi&JﬁEigE;iYBiifg %’LZE(J ) DEFENDANTS’ PROPOSED FINDINGS
: _ » Jh ) OF FACT AND CONCLUSIONS OF
and DEB PETERS, MARK and KITTY ) LAW
GUSTAF, and RODNEY and GINA ) (POST TRIAL)
BOADWIRE, )
)
Plaintiffs, )
)
V. )
)
CLYDE STRAATMEYER and NANCY )
STRAATMEYER,
Defendants.

This matter having come before the Court on February 15, 2022 and Plaintiffs having
been represented by Courtney Clayborne of the law firm of Clayborne, I.oos and Sabres and the
Defendants by Talbot Wieczorek of Gunderson Palmer Nelson and Ashmore. The Court having
taken evidence on the matter and arguments, the Court hereby sets for its findings and

conclusions as follows:

FINDINGS OF FACT

1 Defendants Straatmeyers are the record owners of a lot more fully described as:
Lot 6B of tract 3 located in NE1/4 NW1/4 of Section 36, township 3 North, Range 6. The lot was
subdivided out of a larger lot referenced as Lot 6. The subdivision of Lot 6 resulted a Lot 6A and

Lot 6B. The owners of Lot 6A are not a party to this lawsuit.
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Z. The Plaintiffs are all owners of lots within the same subdivision known as
Shadowlands Subdivision.

B Lot 6 was split by Defendant Straatmeyers’ predecessor in interest through the
filing of a plat with the City of Summerset.

4. A set of covenants was filed on the properties dated September 20, 1976
(hereinafter, “1976 Covenants™).

5. The covenants have never been enforced although several violations of the
covenants pre-exist the subdividing at Lot 6.

6. Detendants Straatmeyers bought the property after the property was subdivided in
2020.

7. When Defendants Straatmeyers looked at buving a lot they walked the property
several times. Prior to the property being platted the property was staked and measurements
taken. Stakes were placed in the ground and the stakes remained in the ground for several
months. Although the stakes were clearly visible to any passerby and specifically the Hoods who
lived next door, no questions were asked of the then current owner or any other investigation
done by any parties as to the activity.

8. A surveyor was out at the property and flagged and pinned Lot 6 before
commencing the plat. No questions were raised by Hoods or any other party regarding this
activity. The activity was visible and markings in the ground were visible to any passerby.

9. The City of Summerset oversaw the platting of Lot 6 and has jurisdiction over
platting in the area.

10. The process that the City of Summerset follows goes through planning and then

through City Commission for approval of the lot.
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11. A resolution authorizing the plat and the City Commission minutes were
published in the City’s paper of record on two different days.

12.  No Plaintiffs nor any other party objected to the platting of the property. No
objection was made to the City, the Straatmeyvers or the owner of Lot 6.

13. No appeal was taken from the platting of the property.

14. When Defendant Straatmeyers purchased the lot, they were not provided a set of
the covenants by anyone. Defendant Straatmeyvers were unaware of the existence of the
covenants at the time of the purchase of the lot and only became aware of the covenants after
conversation with Hood.

15. The title company never provided Defendant Straatmeyers a copy of the
covenants so when purchasing the lot Defendant Straatmeyers were not on notice of the
existence of the covenants.

16. After buying the property, Defendant Straatmeyers hired a contractor who
commenced construction. Construction included excavation work and commencing other
activities. It was only after construction work began that Hoods approached Defendants
Straatmeyers.

17. When submitting the building permit Defendants Straatmeyers were unaware of
the existence of covenants and firmly believed there were none because they had not been
provided by the title company at closing.

18. The planned structure is a permanent structure to be constructed on the lot.

19. When the contractor began work on the lot, Plaintiff Robert Hood claimed the
construction was in violation of certain covenants and threatened Defendants Straatmeyerss with

litigation and physical force if they continued to construct.
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20. Defendants Straatmeyers stopped building when the suit was filed. Currently, the
ground is prepared for construction and support posts in place.

21. Plaintiffs asserted various violations of the covenants.

a. Lot 6 should not have been divided;

b. The proposed structure has more than a three car garage in violation
Section A of the covenants;

¢. The structure is a modular structure in violation of Section B of the
covenants; and

d. The structure 1s being construction within 40feet of the lot line. See
Section H of the covenants.

22. The proposed structure is not a modular structure but a permanent structure that
would have a poured concrete floor, support beams into the ground and concrete footings. The
structure would not be modular but constructed on site.

23. The proposed structure would have three garage doors with one garage large
enough for a recreational vehicle (RV).

24. Several lots 1n the area already have multiple garages, many big enough to park
an RV and more than three garage spaces.

Z3 Plaintiffs assert that one can have a three car garage connected to the house and
then as many other garages and outbuildings as they may want and still comply with the
covenants.

26. Plaintitfs contend their extra garage spaces are allowed because they are not

attached to the residence. Plaintiffs also contend there is no prohibition against building a
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structure large enough for RV’s. No one has sought to stop these Plaintiffs or other owners from
building out buildings resulting in more than three garage spaces.

27 The Detendants’ building has three garages that can be used for cars, one big
enough for an RV.

28. An RV is a motorized vehicle that people can drive fitting into the definition of a
“car.” The covenants do not prevent a garage from being big enough to put an RV inside.
Further, the covenants do not prevent somebody from having an RV garage and two car garages.

29, The proposed structure will be within 40feet of the side lot lines although it will
be outside the setbacks as provided for by the County.

30. Covenant Section H provides as follows: “No building shall be constructed so that
any part of said building is within forty (40) feet of the boundary of said lot.” This definition
applies to all buildings not just houses.

3l. Multiple other buildings within the subdivision are within 40 feet of the property
lines.

32. The Hoods, who share a lot line with the Defendants Straatmeyers, have sheds
within 40 feet of the property line. These sheds may be able to be moved but constitute buildings
within the 40 feet of the lot boundary. Hoods have not sought to move the sheds since the
commencement of this action. No one has sought to enforce the covenants against Hoods.

33. Across the street from the Defendants’ property, Plaintiffs Baillys have built a
building that is an outbuilding with shop and garage in the 40 foot setback. The Baillys” building
is within sixteen feet of the actual road. The Baillys” building violates the County setback also.
This setback is also noted for the lot that any building should be more than twenty five feet from

the road. No one has sought to enforce the covenants against Baillys.
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34. The Baillys” building is visible from the main thoroughfare coming into the
subdivision.

35. Across the street from Lot 6 A, the other lot that was subdivided out of the Lot 6
parcel, 18 a building within 16 feet of the lot line.

36. There are other buildings in the subdivision in the 40 foot setback. No one has
sought to enforce the covenants against these other owners.

37 In addition to the shop and garage that Bailly’s have built within 40 feet of the lot

line Baillys™ have also placed a shed within seven feet of the south lot line.

38. Plaintiffs Peters have also constructed a shed on their lot within nine feet of the
lot boundary.
39. Lot owner 11, the Cottinghams, who are not parties to the action, constructed a

building with a concrete foundation immediately adjacent to the lot boundary fronting the road.
This building is also in violation of the County setback.

40.  None of the Plaintiffs or any other party has challenged the placement of Hoods’,
Baillys’, Peters” or Cottinghams’ structures within 40 feet of the lot lines.

41. The location of the Defendant Straatmeyers’ lot 1s off of a cul de sac that has two
other homes on it, the Hoods’ home and the Donovans’ home.

42.  No other Plaintiffs’ home faces Defendant Straatmeyers’ property nor would any
other Plaintiff regularly drive by Defendant Straatmeyers’ property.

43. There are at least two businesses that do business within the subdivision. One is
R.C. Peters Construction, Inc. and the other 1s Aim High Tree Service.

44, Aim High Tree Services 1s owned by the Boadwire family and 1s located on Lot 9.

On the lot Boadwire has employees park in grassy areas and also has parked equipment on the

G
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lot. Gravel has been added to the lot for a turnaround. Boadwire has his employees drive in every
day and get equipment, trucks and commercial trucks used for his business, and leave with those
trucks and then return at the end of the day.

45. Part C of the covenants prevents businesses that require extra parking, result in
materials being stored outside any dwelling.

46. The addition of parking is a violation of the covenants Part C. The Boadwire lot
also has more than three garage stalls.

47, Plaintiffs Peters, who live on Lot 10, also run a business out of the lot. Peters
keeps materials and equipment from jobs outside the dwelling. Multiple parking spots have been
developed on the property for business equipment such as trailers and skid steer. Storage of
materials and the extra parking is a violation of covenant Section C. Peters also has more than
three garage stalls having a house with two garage stalls and an outbuilding with three garage
stalls. This is all in addition to having a structure built within 40 feet of the lot line.

48. Both Boadwire and Peters operate businesses out of these residential lots and
there is increased traftic associated with both businesses that mterferes with lawful enjoyment of
the subdivision in violation of covenant Section C.

49, The operation of both businesses is a violation of the covenants. No one has
sought to enforce the covenants against these violations.

50. Plaintiffs contend that all other violations besides Defendant Straatmeyers” should
be allowed because the majority of the residents do not object to those violations. The covenants
do not provide for a majority of owners to waive any covenant violations. Allowing homeowners

within a subdivision to selectively enforee covenants against some property owners or new
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property owners that move in while allowing property owners who have been there longer to
maintain covenant violations would be inequitable and unjust.

51.  No one has any record of anyone attempting to enforce the covenants since their
recording in 1976.

52. Plaintiftfs called Eddie Opstedal who had developed the subdivision in 1976 and
executed the covenants.

33. Plaintiffs sough to introduce testimony from Mr. Opstedal interpreting Part H of
the covenants, specifically that the 40 feet “of the boundary of said lot” meant something
different for the side lot boundary versus the part of the lot boundary that fronted the road. The
language of Part H of the covenants 1s not ambiguous. The phrase “boundary of said lot” has a
legal, distinct meaning,

54. The lots within the subdivision are platted lots. The lots do not include the
roadways. The boundaries of the lots are established and not ambiguous.

55. Lot owners are not required to pay property taxes on the roadways as the lot
owners do not own the roadways.

56. As the boundary of said lot has a distinct and clear legal meaning, testumony
trying to interpret the meaning of the phrase is inappropriate.

37. Opstedal was also asked questions regarding Section A of the covenants. That
subsection provides: “There shall be only one single family dwelling per lot with no larger than a
three car garage.” The question of whether the three car garage restriction applied to all buildings
on the lot or to just the house 1s unclear and Section A is ambiguous. Because Section A of the
convents 18 ambiguous, testimony regarding the intent of the drafter may be relevant and

admissible.
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38. Opstedal testified as the party requesting the drafting of the covenants and creator
of the subdivision the intent of Section A was that the three car garage restriction applied to all
structures on the lot permitting only three total garage spaces on the lot.

59 Opstedal also after reviewing the activity on Boadwine and Peters’ property
concluded that both violated the covenants’ doing business clause.

60. There exists multiple violations of the covenants on numerous lots. Violations
include the following:

a. Lot 2, owned by the Plaintiff Jungs, violates the covenants by having more
than three garage spaces.

b. Lot 3, owned by Plaintiffs Price, violates the covenants by having a two
car garage on the house and two post frame buildings with additional
garage spaces in each building.

¢. Lot 3, owned by Plaintiffs Hoods, has more than three garage stalls and a
shed that encroaches in the setback.

d. Lot 6A is the subdivided lot.

e. Lot 7, owned by Plaintiffs Baillys, has two buildings that are closer than
40 feet from the lot boundary and have more than three garage stalls.

f. Lot 9, owned by Plaintiffs Boadwires, violates the doing business
provisions of the covenants and has more than three garage stalls.

g. Lot 10, owned by Plaintiffs Peters, violates the covenants by having a
business operation in violation of the covenants, having more than three

garage stalls and a structure built in the setback.
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h. Lot 11, owned by Cottinghams who are not a party, violates the covenants
by having a structure within 40 feet of the lot boundary and having more
than three garage stalls.

1. Lot 13, owned by Plaintiffs Gustafs, violates the covenants by having
more than three garage stalls.

61. Plaintiffs assert that covenant violations of other lot owners living in the
subdivision that pre-exist Defendants Straatmeyers’ purchase of Lot 6B were agreed to by a
majority of the owners or are grandfathered in. The covenants do not have a provision that
permits a majority of people to allow certain violations while contesting others.

62. The violations of the Plaintiffs are ongoing and continuing. Violations cannot be
grandfathered in as the violation is generally referred to as being grandfathered is an activity that
existed prior to the rule coming into place. Plaintiffs” violations are ongoing.

63. The proposed building of Defendants Straatmeyers as set forth in their building
permit does not violate the three garage stall covenant and is not a modular structure and does
not violate the covenants as a modular structure.

64.  The lot that the Straatmeyers purchased from Mr. Schmidt 15 a lot that was
subdivided where the resulting two lots were sold to the Wilsons, Lot 6 A and to Defendant
Straatmeyers’, Lot 6B. These lots cannot be unplatted in this action as the Wilsons are not a
party, the City of Summerset has jurisdiction on platting in this area and the plat does not violate
Summerset ordinance.

63. Detendant Straatmeyers’ proposed structure would be within 40 feet of the lot

boundary.
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66. Having not objected to the platting of the property and not including all parties
necessary for any resolution as to the platting issue of the property. Plaintiffs are estopped from
asserting that the plat was improper based on their failure to object to the platting by the City and
inquire when stakes and flags were being posted.

67. As to the enforcements of the covenants, Plaintiffs have unclean hands as most of
the Plaintiffs are in violation of the covenants and those that do not have specific violations of
the covenants have allowed multiple violations of the covenants to exist.

68. Plaintiffs failed to enforce the covenants as to the Plaintiffs and other land owners
within the subdivision and it would be unjust and inequitable to enforce the covenants against
the Defendant Straatmeyers at this point.

69. Defendants would suffer substantial financial harm if the covenants were
enforced. Defendants Straatmeyers have purchased the lot, began construction and enforcement
of the covenants would render the land valueless.

70. Resulting harm to the majority of the Plaintiffs if Defendants Straatmeyers are
allowed to continue their home, would be nominal or non-existent. This 1s especially true given
that a structure of this type and size, pole built building of same or similar size, could have been
built on Lot 6 even prior to the subdividing of Lot 6. Further, with the exceptions of two of the
Plaintiffs, most Plaintiffs would not even drive by the structure.

71 As to Donovans and Hoods, they would see the structure but have no other harm
would arise from the existence of the structure. Moreover, given that a structure this size could
have been constructed on Lot 6 even prior to platting, any harm is minimal.

T2 Plaintiffs’ failure to object to the plat through an appearance at the City of

Summerset or filing an action prior to the lots 6A and 6B being sold by the original owner results
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in a waiver of their claim or in the alternative, they are estopped from claiming the plat was
invalid.

73. Detendant Straatmeyers have no ability to remedy the alleged violation of the lot
being subdivided because the owners of Lot 6 A were not involved in this matter.

74. Plaintiffs” failures to enforce the covenant violations against others constitutes a
waiver and an estoppel of Plaintiffs’ right to enforce against Defendant Straatmeyers. Plaintiffs
cannot selectively choose to enforce covenants by enforcing covenant sections against Defendant
Straatmeyers while allowing other Plaintiffs and neighbors to violate the covenants.

75. If the Court was to order strict adherence to the covenants, it would have to order
strict adherence to the covenants among all parties and the removal of all offending structures
and bringing use into compliance.

76. Any of these findings of fact deemed to be a conclusion of law shall be
considered a conclusion of law.

CONCLUSIONS OF LAW

1. Plaintitfs seek to enforce the covenants and prevent or remedy violations of the
covenants Plamtiffs claim exist as a result of the Defendants” actions. Defendant Straatmevers
assert that they are not in violation of the covenants or those violations that do exist cannot be
subject to enforcement because of the myriad of covenant violations that exist within the
subdivision. Defendant Straatmeyers further assert that if the Court finds the covenants
enforceable against the Defendants, the Court must also enforce the covenants against the other
parties that are in violation and bring them into compliance.

2. Interpretation of covenants constitutes a legal question. Halls v. White, 206 S.D.

47,94, 715 N.W. 2d 577, 579. In nterpreting the terms of a restrictive covenant, courts are to
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use the same general rules of construction applicable to contractual interpretation. /d at 7, 713
N.W. 2d 580. When an ambiguity exists, a restrictive covenant should be read strictly as the
Court and society favor the free use of property and a restrictive covenant should only be
enforced if clear. Hall v. White, 206 S.D. 47 5. Breckwedg v. Knochenmuts and May, 81 S.D.
244,254, 133 N.W. 2d 860, 866 (1965).

3. In the interpretation of the covenants in this situation, the drafter of the covenants
testimony regarding the intent of the covenants should only be considered if there is an
ambiguity. “[W]hen the language of a restrictive covenant is unambiguous, “its meaning must
be determined from the four corners of the instrument without resort to extrinsic evidence of
any nature.”" Jackson v. Canyon Place Homeowner's Ass'n, Inc., 2007 8.D. 37,99, 731 N.W.2d
210, 212, (quoting Halls v. White, 2006 S.D. 47, % 7, 715 N.W.2d 577, 580-81). Concerning
Part H of the covenants the phrase, “boundary of said lot” is not ambiguous as lots are legally
defined and the boundary of the lots are evident from the plats and legal description. As there is
no ambiguity, testimony regarding what was supposedly intended by the phrase is not
considered or admissible. The boundary of said lot refers to the actual boundaries of the lot, not
some area outside of the boundary.

4. The reference to “three car garage™ in Part A of the covenants is ambiguous as it
is objectively unclear by the language as to whether the restriction of a three car garage relates
to only a three car garage connected to a dwelling or any three garage stalls being a restriction
on the entire lot. “The language of the Covenants is unambiguous when viewed objectively and
in the context of the entire Declaration of Protective and Restrictive Covenants. ‘[A] contract is
ambiguous only when it is capable of more than one meaning when viewed objectively by a

reasonably mtelligent person who has examined the context of the entire integrated
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agreement.’" Coffey v. Coffey, 2016 S.D. 96, 1 9, 888 N.W.2d 803, 809 (quoting Dowling
Family P'ship v. Midland Farms, 2015 S.D. 50, 4 13, 865 N.W.2d 854, 860). Because of the
ambiguity, parole evidence can be considered in determining that the three car garage restriction
applied to the entirety of the lot. Based on the testimony clarifying the ambiguity, the three stall
garage language applies to the entirety of all structures on the lot.

3. Parties may waive the right to enforce the covenants against others by their failure
to enforce the covenants against themselves and others in the neighborhood or due to unclean
hands. The test for waiver of restrictive covenants has six factors: [1] whether those seeking to
enforce the covenants had notice of the violation and the period of time in which no action was
taken: [2] the extent and kind of violation; [3] the proximity of the violations to those who
complain of them; [4] any affirmative approval of the same; [5] whether such violations are
temporary or permanent in nature; and [6] the amount of investment involved. Hammerquist v.
Warburton, 438 N.W.2d 773, 778 (S.D. 1990) (citing Faughn v. Eggleston, 334 N.W.2d 870
(S.D.1983)). The analysis of waiver is fact specific. Vaughn v. Eggleston, 334 N.W.2d 870, 873
(S.D. 1983).

6. Parties” rights to enforce covenants may be also warved by the doctrine of unclean
hands wherein a party in violation of the covenants cannot enforce covenants against third parties.
A party seeking equitable relief must come with clean hands and “act fairly and in good faith.”
Action Mech., Inc. v. Deadwood Historic Pres. Comm'n, 2002 S.D. 121, 26, 652 N.W.2d 742,
751.

7. People waive their right to enforce covenants when they themselves are violating
the covenants. Rodgerson v. Davis, 218 S.E.2d 471, 475 (N.C. Ct. App. 1975). Goodfriend v.

Maltesta, 224 N.W. 389 (Mich. 1929); Teagan v. Keywell, 180 N.W. 454 (Mich. 1920); Schlosser
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v. Creamer, 284 A.2d 220, 225-26 (Md. Ct. App. 1971), Schwariz v. Holycross, 149 N.E. 699,
701 (Ind. Ct. App. 1925).

8. Even if the Defendants were aware of the covenants prior to beginning their
construction it is not relevant because Plaintiffs had waived the covenants and are estopped from
enforcing the covneants based on prior actions. See Ellis v. George Ryan Co., Inc., 424 N.E.2d
123, 127 (Ind. Ct. App. 1981).

9. Even if covenants may be enforceable, in shaping a remedy the Court can look to
relative harm of the violation and harm to the parties involved. Harksen v. Peska, 1998 S.D. 70,
35,581 N.W.2d 170.

10. The structure being proposed by Defendant Straatmeyers is not modular in that it
is not being constructed someplace else and moved here. The mere fact that how to construct the
building might have been predesigned and might have been part of a standard package does not
make it modular. The unit will be permanent and constructed from the ground up and on site. Meade
County Ordinance 34.

11. The term “car garage™ 1s ambiguous as a “car garage™ could be used for trucks or
other types of cars and would not be exclusively used for “cars.” See Jackson v. Canyon Place
Homeowners' Association, fnc., 207 S.D. 37 99 731 N.W. 2d 210. In determining an ambiguity, a
dictionary definition can be used. /d at §12. The definition of car in the Merriam Webster dictionary
online, a car is defined as “a car moving on wheels: such as an automobile.” Automobile in turn is
defined as “usually a 4 wheel automotive car designed for passenger transportation.” Thus, a RV
constitutes an automobile and a car by definition of the dictionary. A “car garage” can be big
enough for an RV. Hall v. White, 206 S.D. 47 Y5; Breckwedg v. Knochenmus and May, 81 S.D.

244, 254, 133 N.W. 2d 860, 866 (1965).
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12. The covenants do not bar garages big enough parking trucks, trailers or any other
types of vehicles. The covenants do not prohibit the construction of a garage large enough for a
recreational vehicle. /d.

As such, the Defendants” design is allowed and not barred by the terms of the covenants. Hall v.
White, 206 8.D. 47 Y5; Breckwedg v. Knochenmus and May, 81 8.D. 244, 254, 133 N.W. 2d 860,
866 (19635).

13. If one would read the covenants as restricting to only three car garages, the
restriction would have to be read to apply to all structures. Therefore, Plaintiffs have also waived
the right to argue that the structure would violate the three car garage rule given what would be
multiple other violations within the subdivision. Hammerquist v. Warburton, 458 N.W.2d 773 (S.D.
1990); Rodgerson v. Davis, 218 S.E.2d 471, 475 (N.C. Ct. App. 1975); Goodfriend v. Maltesta, 224
N.W. 389 (Mich. 1929); Teagan v. Keywell, 180 N.-W. 434 (Mich. 1920); Schlosser v. Creamer,
284 A.2d 220, 225-26 (Md. Ct. App. 1971);, Schwariz v. Holycross, 149 N.E. 699, 701 (Ind. Ct.
App. 1925).

14. Detendant Straatmeyers’ proposed structure would be within 40 feet of lot lines
contrary to what 1s allowed under the covenants. However, multiple Plaintiffs have structures within
40 feet of lot lines. Two of Defendant Straatmeyers” adjacent neighbors have structures within the
setback. Plaintiffs” selective enforcement is inequitable. By not consistently enforcing covenants
against all parties, Plaintiffs waive their rights to assert violation of the covenants against the
Defendants. /d.

15. If the Court was going to enforce the covenants promoted by the Plaintiffs against
the Defendants, the Court would also have to enforce the covenants against all Plamntiffs” violations.

This could mean that the Jung lot, Price lot, Hood lot, Bailly lot, Boadware lot, Peters lot, and
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Gustav lot wouldall be required to take down structures and/or change the use of their lots. In
addition, Hood, Peters and Bailly would have to relocate structures outside of the setback or remove
the structures.

16. There 1s no legal remedy by which Plaintitfs can seek to un-subdivide property that
was divided and sold to two separate owners. Plaintiffs only recourse is in equity. Strong v. Atlas
Hydraulics, Inc., 8553 N.W.2d 133, 139 (S.D. 2014).

17. Decisions regarding platting are quasi-judicial decisions. Armstrong v. Turner Co.
Board of Adjustment, 772 N.W. 2d 643, 650-51 (S.D. 2009) (superseded by statute on other grounds
as recognized in Sierra Club v. Clay County Board of Adjustment, 959 N.W.2d 615 (S.D. 2021));
Taylor v. Pennington Cty.., 204 N.W.2d 395, 398-99 (S.D. 1973).

18. The “quasi-judicial action of a board having by force of statute and proper
procedure acquired jurisdiction of the person and subject matter is not subject to collateral attack.”
Taylor v. Pennington Cly., 204 N.W.2d 395, 399 (S.D. 1973) (citing Yankton Cty. v. Klemisch, 76
N.W. 312, 313 (S.D. 1898)). Platting of the Lots 6A and 6B was a quasi-judicial action. Ridley
v. Lawrence County and Frawley Ranches, Inc., 619 N.W.2d 254 (S.D. 2000). The attack on the
plat in this action must also be dismissed as 1t constitutes a collateral attack on a quasi-judicial
proceeding undertaken by the City of Summerset.

19. The claim that subdividing the lot was in violation of the covenants must be
dismissed because Plaintiffs failed to include the owner of Lot 6A to have complete relief of the
claimed covenant violation. In addition, the City of Summerset would have to be included for the
relief sought by Plaintiffs.

20. Detfendant Straatmeyers are entitled to complete their structure as planned as the

structure does not violate the covenants or any violations of the covenants arc dismissed in regards
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to the platting issues and as to the setback issues as a result of the Plaintiffs failing to enforce or
actually violating the covenants themselves. Plaintiffs have waived the right to enforce the
covenants against Defendant Straatmeyers.

21. The covenants are not enforceable given the pervasive violations that exist that have
gone unchecked or unenforced by Plaintiffs or any other parties that may have had the right under
the covenants to enforce said violations. When violations of the covenants is the rule in the
subdivision as opposed to the exception, it cannot stand that covenants can continue to be valid
and selectively enforced against new people moving into the subdivision. Such enforcement would
be inequitable.

22, The harm resulting in enforcement of the covenants against the Straatmeyers would
be disproportional. Straatmeyers would be barred from using their property while the great
majority of the Plaintiffs would be able to continue to use their property while in violation of the
covenants. Harm to Plaintiffs would be minimal. Most of the Plaintiffs would not drive by or
regularly see the Straatmeyers” structure, As to the Plaintiffs on the cul de sac, two of the lots are
already violating the covenants. Hammerquist v. Warburton, 458 N.W.2d 773, 778 (S.D. 1990)

23, It would be inequitable to enforce covenants against the Straatmeyers while
allowing multiple covenants violations of the Plaintiffs and other parties to stand and continue.
Enforcement of the covenant violation against one landowner while allowing numerous other
covenant violations to continue to exist would be mnequitable. /d.

24. If the Court enforces the covenants against Defendant Straatmeyers the Court will
need to enforce the covenants against the Plaintifts. Bringing all parties into compliance with the

covenants 1s impractical and would simply harm all parties. Enforcement of the covenants against
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any of the parties would be inequitable at this point given the pervasive violations throughout the
subdivision. /d.

25. The covenants are not enforceable by Plaintiffs or any party. Equity requires that
the covenants be deemed unenforceable based on existing violations that have not been addressed
on a great majority of lots within the subdivision.

26. Any conclusion of law more appropriately deemed a finding of fact shall hereby be
deemed a finding of fact.

Dated: April 1, 2022,

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By: /s/ TalbotJ. Wieczorek

Talbot J. Wieczorek
Attorneys for Plaintift

506 Sixth Street

P.O. Box 8045

Rapid City, SD 57709
Telephone: (603) 342-1078
Telefax: (603) 342-9503
E-mail: tjw(@gpna.com

CERTIFICATE OF SERVICE

I hereby certify on April 1, 2022, I served a true and correct copy of the foregoing
DEFENDANTS’ PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW
(POST TRIAL) through Scouth Dakota’s Odyssey File and Serve Portal upon the following
individuals:
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Courtney R. Clayborne
Attorneys for Plaintiffs

2834 Jackson Blvd., Suite 201
P.O. Box 9129

Rapid City, SD 57709-9129
(605) 721-1517
courtney(@clslawyers.net

By: /s/ Talbot J. Wieczorek

Talbot J. Wieczorek
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CITY OF SUMMERSET PLANNING AND ZONING BOARD
ONLINE ZOOM MEETING
REGULAR MEETING
7055 LEISURE LANE
TUESDAY SEPTEMBER 22, 2020
6:00 P.M.

Agenda

ROLL CALL
Bewley, Oldfield, Osten, Wilson, Christensen
CALL FOR CHANGES

Approval of Agenda of the Regular Meeting of September 22, 2020 as presented or
amended.

CONSENT CALENDAR

Approval of the minutes of the Public Hearing of August 25, 2020, as presented or
amended.

PRELIMINARY AND FINAL PLAT APPLICATION

Lot 6A and Lot 6B of Tract 3 (Formerly Lot 6 of Tract 3 Shadow!land Ranch
Subdivision) Located in the NE1/4NW 1/4 of Section 36 Township 3 North,
Range 6 East of the Black Hills Meridian, Meade County, South Dakota.

PRELIMINARY AND FINAL PLAT APPLICATION

Plat of Sun Valley Estates Lots 161R and Glengarriff Park 3 Revised being a
Replat of Lot 161 and Glengarriff Park 3 Located in the NE1/4SW1/4 in section
14 Township 3 North- Range 6 East of the B.H.M., City of Summerset, Meade
County South Dakota.

PRELIMINARY AND FINAL PLAT APPLICATION

Plat of Sun Valley Estates Lot 125R-1, Lot 125R-2 and Lot 125R-3 Located in
Lot 125R of the SE1/4 of the SW i of Section 14 Township 3 North Range 6
East of the B.H.M., City of Summerset, Meade County, South Daketa

FINAL PLAT APPLICATION

Plat of Lot | through Lot 9 and Norpeck Court Right of Way and Shadowland
Road Right of Way of Shadowland Ranch Subdivision, Formerly Lot HG Revised
Shadowland Ranch Subdivision in Tract 6 of the SW Y4 of Section 25 in
Township 3 North Range 6 East of the Black Hills Meridian, City of Summerset,
Meade County, South Dakota.
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Information regarding accessibility for the disabled may be obtained by calling the Summerset
City Finance Officer at 605-718-9858. Individuals needing special accommodations are asked
to call at least 48 hours prior to the meeting.

In relation to the COVID-19 virus, and in following guidelines from the CDC in relation
to minimizing exposure, the City will have a call-in number available (instructions
below) for Thursday’s City Commission meeting. For those that wish to participate in
the meeting remotely, we encourage you to follow the instructions below.

Call-in instructions:
Topic: P&Z Meeting
Time: Sep 22, 2020 06:00 PM Mountain Time (US and Canada)

Join Zoom Meeting

https://us(2web.zoom.us/)/879806217647pwd=UVcl VGkwV INJVUhoVFZ3VES5uTUt
PZz09

Meeting 1D: 879 8062 1764

Passcode: 460285

One tap mobile
+16699009128.,879806217644#,,,,,,0#,,460285# US (San Jose)
+12532158782,,879806217644,,,,,,04,,460285# US (Tacoma)
Meeting 1ID: 879 8062 1764

Passcode: 460285

Find your local number: https://us02web.zoom.us/u/kd2jBus93q

g <
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Sept. 18, 2020

Final Plat Review
LOT 6A AND LOT 6B OF TRACT 3
(FORMERLY LOT 6 OF TRACT 3 SHADOWLAND RANCH SUBDIVISION)
LOCATED IN THE NE1/4NW1/4 OF SECTION 36
TOWNSHIP 3 NOCRTH, RANGE 6 EAST OF THE BLACK HILLS MERIDIAN,
MEADE COUNTY, SOUTH DAKOTA

General Information:

Parce! Acreage 1.88 acres

Location Shadowland Ranch Sub. Meade Co. SD.
Date of Application T

Reviewed By: Gary Anderson, LS, HDR Engineering, Inc.
Burpose: Divide Lot 6 into two lots

Access and Utilities: Access is off Concho Court. Sewer is onsite septic. Water is a shared well
located on Lot 6A.

Eire Protaction:. Same as before
Drainage: Located outside flood hazard
Einal Plat Review:

Please add Chord Bearing and distance to the curve information.

Remove Note 4 regarding building setbacks.

Replace the "Resolution of Governing Board” with the following resolution:
“Resolution of City Commission

Whereas there has been presented to the City Commission of the City of Summerset, South Dakota, the
within plat of the above described lands, and it appears to this Council of Commissioners that:

a. The system of streets set forth therein conforms to the system of streets of the existing plats of
the City,

b. All provisions of the City subdivision regulations have been complied with,
c. Alltaxes and special assessments upon the tract or subdivision have been fully paid, and
d. Such plat and survey thereof have be executed according to law.

Now therefore, be it resolved that said plat is hereby approved in all respects.
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Dated at Summerset, South Dakota this day of , 2020.

Mayor Date”

Need to add the following certifications:
“Certificate of Planning Commission

The City of Summerset Planning and Zoning Commission certifies it has reviewed the final plat and
hereby recommends approval to the City Commission of the City of Summerset, South Dakota.

Dated this day of , 2020.

Planning Commission Member”
"Certificate of City Finance Officer

|, Finance Officer of the City of Summerset, South Dakota, do hereby certify that all special assessments
which are liens upon the described lands are fully paid according to the records of my office.

Finance Officer Date”

Need to provide on the plat or through a separate document an access and utility easement for the water
service line from the existing well on Lot 6A to Lot 6B.
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September 18, 2020

Final Plat Review
PLAT OF SUN VALLEY ESTATES
LOTS 161R AND GLENGARRIFF PARK 3 REVISED
BEING A REPLAT OF LOT 161 AND GLENGARRIFF PARK 3
LOCATED IN THE NE1/4SW1/4
IN SECTION 14 TOWNSHIP 3 NORTH- RANGE 6 EAST OF THE B.H.M., CITY QF
SUMMERSET, MEADE COUNTY, SOUTH DAKOTA

General Information:

Parcel Acreage 1.04 ACRES
Location City of Summerset
Date of Application September 4, 2020

Surveyors Project Number  S20 $791
Reviewed By: Gary Anderson, LS, HDR Engineering, Inc.

Burpose; Add area to Lot 161 and make the park smaller

Access and Utilities: Same as before

Eire Protection: Same as before
DPrainage: Same as before
Final Plat Review:

This plat meets the requirements.
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September 18, 2020

Final Plat Review
PLAT OF SUN VALLEY ESTATES LOT 125 R-1, LOT 125 R-2 AND LOT 125 R-3 LOCATED IN
LOT 125R OF THE SE1/4 OF THE SW1/4 OF SECTION 14 TOWNSHIP 3 NORTH RANGE 6
EAST OF THE B.H.M, CITY OF SUMMERSET, MEADE COUNTY, SCUTH DAKOTA

General Information:

Parcel Acreage 0.88 ACRES
Location City of Summerset
Date of Application September 9, 2020

Surveyors Project Number 520 5792

Reviewed By: Gary Anderson, LS, HDR Engineering, Inc.

Burpese: Subdivide Lot 125R

Access and Utilities: Same as before

Eire Protection.. Same as before
Drainage: Same as before

All bearings and distances close.

Edit title to “Plat of Sun Valley Estates Lot 125 R-1, Lot 125 R-2 and Lot 125 R-3 Formerly Lot 125R
Located in the SE1/4 of the SW1/4 of Section 14 Township 3 North Range 6 East of the B.H.M., City of
Summerset, Meade County, South Dakota”

Remove the building setback note.
Lots 125 R-2 and 125 R-3 do not meet the minimum lot width of 75’ per ordinance 155.058.D.
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Sept. 18, 2020

Final Plat Review
Plat of Lot 1 through Lot 9 and Norpek Court Right of Way and Shadowland Road Right of Way
of Shadowland Ranch Subdivision
Formerly Lot HG Revised Shadowland Ranch Subdivision in Tract 6 of the SW 1/4 of Section 25
in Township 3 North Range 6 East of the Black Hills Meridian City of Summerset Meade County,
South Dakota

General Information:

Parcel Acreage 18.94 acres

Location Shadowland Ranch Subdivision
Date of Application August 27, 2020

Surveyor's Project Number $19 §732

Reviewed By: Gary Anderson, LS, HDR Engineering, Inc.

Burpose; Subdivide Lot HG Revised

Access and Ulilities: Access is off Shadowland Ranch Road and Norpek Court. Water is
connecting to Black Hawk Water Users District water system. Sewer is onsite

septic systems.

Eire Protection. Black Hawk Volunteer Fire Department
Drainage; Located outside flood hazard. No major drainages are indicated.
Einal Plat Review:;

All bearings and distances close.

Plat Note 1 needs to indicate an 8' utility and drainage easement.

Before Final Plat can be filed a final walk-through of the new roadway needs to be conducted with the City
of Summerset and the following need to be submitted:

- As-recorded plans ' s'““-\c cS3 108,
- All geotechnical testing results from roadway and utility construction = & (& ettt 4y %,
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Official Minutes
CITY OF SUMMERSET PLANNING AND ZONING BOARD
ONLINE ZOOM MEETING
REGULAR MEETING
7055 LEISURE LANE
TUESDAY SEPTEMBER 22, 2020
6:06 P.M.

The meeting was called to order by Chairman Wilson at 6:00 P.M. Bewley, Osten, Oldfield,
Christensen, and Wilson were present. Also present was the City Administrator.

Motion by Bewley, second by Christensen to approve The Agenda of the Regular Meeting of
September 22, 2020Motion carried.

Motion by Osten, second by Oldfield to approve the minutes of the Public Hearing of August 25,
2020, Motion carried.

Motion by Bewley, second by Oldfield to approve Plat application of Lot 6A and Lot 6B of Tract
3 (Formerly Lot 6 of Tract 3 Shadowland Ranch Subdivision) Located in the NE1/4NW 1/4 of
Section 36 Township 3 North, Range 6 East of the Black Hills Meridian, Meade County, South
Dakota. Motion carried.

Motion by Wilson, second by Bewley to approve Plat application of Sun Valley Estates Lots

[6 IR and Glengarriff Park 3 Revised being a Repiat of Lot 161 and Glengarriff Park 3 Located in
the NE1/4SW1/4 in section 14 Township 3 North- Range 6 East of the B.H.M., City of
Summerset, Meade County South Dakota. Motion carried.

Motion by Osten, second by Bewley to approve Plat application of Sun Valley Estates Lot 125R-
1, Lot 125R-2 and Lot 123R-~3 Located in Lot 125R of the SE1/4 of the SW ' of Section 14
Township 3 North Range 6 East of the B.H.M., City of Summerset, Meade County, South
Dakota. Mction carried.

Motion by Oldfield, second by Bewley to approve Plat application of Lot 1 through Lot 9 and
Norpeck Court Right of Way and Shadowland Road Right of Way of Shadowland Ranch
Subdivision, Formerly Lot HG Revised Shadowland Ranch Subdivision in Tract 6 of the SW ' of
Section 25 in Township 3 North Range 6 East of the Black Hills Meridian, City of Summerset,
Meade County, South Dakota, Motion carried.

Motion by Bewley, second by Osten to call for Adjournment at 6:11 P.M.
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SUMMERSET CITY COMMISSION

SPECIAL ZOOM MEETING
SUMMERSET MUNICIPAL BUILDING
7055 LEISURE LANE
THURSDAY OCTORER 10, 2020 6:00 P.M.
AGENDA

ROLL CALL E4 1 E 4 E D
Kitzmiller, McCoy, Butler, Lutz. Hirsch FEB 1 5 2097

CALL FOR CHANGES ’ \_)

Approval of the Agenda of the Special Meeting of the Summerset City Commission for October
10, 2020 as presented or amended.

RESOLUTION 2020-13
Lot 6A and Lot 6B of Tract 3 (Formerly Lot 6 of Tract 3 Shadowland Ranch Subdivision)
Located in the NE1/4NW 1/4 of Section 36 Township 3 North, Range 6 East of the Black
Hills Meridian, Meade County, South Dakota

RESOLUTION 2020-14
Plat of Sun Valley Estates Lots 161R and Glengarriff Park 3 Revised being a Replat of Lot

161 and Glengarriff Park 3 Located in the NE1/4SW1/4 in section 14 Township 3 North-
Range 6 East of the B.H.M., City of Summerset, Meade County South Dakota.

RESOLUTION 2020-15

Plat of Sun Valley Estates Lot 125R-1, Lot 125R-2 and Lot 125R-3 Located in Lot 125R
of the SE1/4 of the SW % of Section 14 Township 3 North Range 6 East of the BH.M.,
City of Summerset, Meade County, South Dakota

RESOLUTION 2020-16

Plat of Lot 1 through Lot 9 and Norpeck Court Right of Way and Shadowland Road Right
of Way of Shadowland Ranch Subdivision, Formerly Lot HG Revised Shadowland Ranch
Subdivision in Tract 6 of the SW ' of Section 25 in Township 3 North Range 6 East of
the Black Hills Meridian, City of Summerset, Meade County, South Dakota

CITIZENS INPUT

ITEMS FROM CITY ATTORNEY
Executive Session per SDCL 1-25-2 for discussing legal, economic development, and personnel

al
EXHIBIT
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issues.

10) ADJOURNMENT

Information regarding accessibility for the disabled may be obtained by calling the Summerset City
Finance Officer at 605-718-9858. Individuals needing special accommodations are asked to call at
least 48 hours prior to the meeting.

ALL MEETINGS OF THE SUMMERSET CITY COMMISSION ARE OPEN TO THE PUBLIC
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SUMMERSET CITY COMMISSION

SPECIAL MEETING FEB 1 52&22

Z00M MEETING SOUTH DAKOT, '
7055 LEISURE LANE CROUT CLEmy o AL SYSTEM

THURSDAY OCTOBER 08, 2020 6:00 P.M.
\}

Mayor Lutz called the Special Meeting to order at 6:05 p.m. Commissioners McCoy and Butler were present.
Commissioners Hirsch and Kitzmiller were absent, Present was the Finance Officer and the City Administrator.

Motion by McCoy, second by Butler to approve the agenda for October 08, 2020. Motion carried

RESOLUTION 2020-13
City of Summerset
RESOLUTION 2020-13

WHEREAS, there has been presented to the Board of Commissioners, of the City of Summerset, South Dakota a plat
of the following described real property:

Lot 6A and Lot 6B of Tract 3 (Formerly Lot 6 of Tract 3 Shadowland Ranch Subdivision} Located
in the NE1/4ANW 1/4 of Section 36 Township 3 North, Range 6 East of the Black Hills Meridian,
Meade County, South Dakota.

and it appearing to the Board of Commissioners that said plat conforms to the existing plats of said City of Summerset,
that the streets set forth therein conform to the system of streets of the municipality, that all provisions of the
subdivision regulations have been complied with, that all taxes and special assessments upon the land have been fully
paid, and that said plat and survey thereof have been executed according to law.

NOW THEREFORE BE IT RESOLVED that said plat is hereby approved in all respects.

Dated this 8th Day of October 2020,

ATTEST:
(SEAL)

Candace Sealey
Finance Officer Bryce Lutz
Mayor

Motion by Butler, second by McCoy to approve Resolution 2020-13, A Resolution approving a
plat of the real property described as Lot 6A and Lot 6B of Tract 3 (Formerly Lot 6 of Tract 3
Shadowland Ranch Subdivision) Located in the NE1/4NW1/4 of Section 36 Township 3 North,
Range 6 East of the Black Hills Meridian, Meade County, South Dakota. Roll call vote. All ayes.

RESOLUTION 2020-14
City of Summerset
RESOLUTION 2020-14

WHEREAS, there has been presented to the Board of Commissioners, of the City of Summerset, South Dakota a plat
of the following described real property:

EXHIBIT
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Plat of Sun Valley Estates Lots 161R and Glengarriff Park 3 Revised being a Replat of Lot 161 and
Glengarriff Park 3 Located in the NE1/4SW1/4 in section 14 Township 3 North- Range 6 East of the B.HM,
City of Summerset, Meade County South Dakota.

and it appearing to the Board of Commissioners that said plat conforms to the existing plats of said City of Summerset,
that the streets set forth therein conform to the system of streets of the municipality, that all provisions of the
subdivision regulations have been complied with, that all taxes and special assessments upon the land have been fully
paid, and that said plat and survey thereof have been executed according to law.

NOW THEREFORE BE IT RESOLVED that said plat is hereby approved in all respects.

Dated this 8th Day of October 2020.

ATTEST;
(SEAL)

Candace Sealey
Finance Officer Bryce Lutz
Mayor

Motion by McCoy, second by Butler to approve Resolution 2020-14. A Resolution approving the
Plat of Sun Valley Estates Lots 161R and Glengamiff Park 3 Revised being a Replat of Lot 161
and Glengarriff Park 3 Located in the NE1/4SW1/4 in section 14 Township 3 North- Range 6 East
of the B.H.M., City of Summerset, Meade County South Dakota. Roll call vote. All ayes.

RESOLUTION 2020-15
City of Summerset
RESOLUTION 2020-15

WHEREAS, there has been presented to the Board of Commissioners, of the City of Summerset, South Dakota a plat
of the following described real property:

Plat of Sun Valley Estates Lot 125R-1, Lot 125R-2 and Lot 125R-3 Located in Lot 125R of the
SE1/4 of the SW 4 of Section 14 Township 3 North Range 6 East of the BHM., City of
Summerset, Meade County, South Dakota

and it appearing to the Board of Commissioners that said plat conforms to the existing plats of said City of Summerset,
that the streets set forth therein conform to the system of streets of the municipality, that all provisions of the
subdivision regulations have been complied with, that all taxes and special assessments upon the land have been fully
paid, and that said plat and survey thereof have been executed according to law.

NOW THEREFORE BE IT RESOLVED that said plat is hereby approved in all respects.

Dated this 8th Day of October 2020.

ATTEST:

{SEAL)

Candace Sealey Bryce Lutz
Finance Officer Mayor
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Motion by Butler, second by McCoy to approve Resolution 2020-15. A resolution approving a
replat of Sun Valley Estates Lot 125R-1, Lot 125R-2 and Lot 125R-3 Located in Lot 125R of the
SE1/4 of the SW ' of Section 14 Township 3 North Range 6 East of the B.H.M.,, City of
Summerset, Meade County, South Dakota. Roll call vote. All ayes.

RESOLUTION 20-16
City of Summerset
RESOLUTION 2020-16

WHEREAS, there has been presented to the Board of Commissioners, of the City of Summerset, South Dakota a plat
of the following described real property:

Plat of Lot 1 through Lot & and Norpeck Court Right of Way and Shadowland Road Right of Way
of Shadowland Ranch Subdivision, Formerly Lot HG Revised Shadowland Ranch Subdivision in
Tract 6 of the SW % of Section 25 in Township 3 North Range 6 East of the Black Hills Meridian,
City of Summerset, Meade County, South Dakota.

and it appearing to the Board of Commissioners that said plat conforms to the existing plats of said City of Summerset,
that the streets set forth therein conform to the system of streets of the municipality, that all provisions of the
subdivision regulations have been complied with, that alf taxes and special assessments upen the land have been fully
paid, and that said plat and survey thereof have been executed according to law.

NOW THEREFORE BE IT RESOLVED that said plat is hereby approved in all respects.

Dated this §th Day of October 2020.

ATTEST:
(SEAL)

Candace Sealey
Finance Officer Bryce Lutz
Mayor

Motion by McCoy, second by Butler to approve Resolution 2020-16. A Resolution approving Plat
of Lot 1 through Lot 9 and Norpeck Court Right of Way and Shadowland Road Right of Way of
Shadowland Ranch Subdivision, Formerly Lot HG Revised Shadowland Ranch Subdivision in
Tract 6 of the SW % of Section 25 in Township 3 North Range 6 East of the Black Hills Meridian,
City of Summerset, Meade County, South Dakota. Roll call vote. All ayes.

ADJOURNMENT
Motion for adjournment at 6:12 p.m. by McCoy, second Butler. Motion carried.

(SEAL)

ATTEST:

Candace Sealey Bryce Lutz
Finance Officer Mayor

Published October XX, 2020 at a cost of $XX.XX
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STATE OF SOUTH DAKOTA :
County of Pennington SS:

Sheri Sponder being first duly sworn, upon fiis/her oath says: That
he/she is now and was at all time fhereinafter mentioned, an
employee of the RAPID CITY JOURNAL, a corporation of Rapid
City, South Dakota, the owner and publisher of the RAPID CITY
JOURNAL, a legal and daily newspaper printed and published in
Rapid City, in said County of Pennington, and has full and
personal Rnowledge of all the facts herein stated as follows: that
said newspaper is and at all of the times herein mentioned has been
a legal and daify newspaper with a bonafide paid circulation of at
feast Two Hundred copies daily, and has been printed and published
in the English language, at and within an office maintained by the
owner and publisher thereof, at Rapid City, in said Pennington
County, and has been admitted to the United States mail under the
second class mailing privifege for at least one year prior to the
publication fierein mentioned; that the advertisement, a printed
copy of which, taken from said Rapid City Journaf, the paper in
which the same was published, is attached to this sheet and made a
part of this affidavit, was published in said paper once each
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cioy , the first publication there of being on the
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF MEADE ) FOURTH JUDICIAL CIRCUIT

ROBERT and MELISSA HOOD, THOMAS
and PATRICIA DONOVAN, BERNARD
and MARIA JUNG, WILLIAM and JANICE
PRICE, JAMES and KAY FENENGA,
LARRY and DARLENE BAILLY, GREG
and DEB PETERS, MARK and KITTY
GUSTAF, and RODNEY and GINA
BOADWIRE,

46CIV21-000206

ORDER ON DEFENDANTS’ MOTION
TO TAKE JUDICIAL NOTICE

Plaintiffs,

V.

M M M’ Mt e M e M M’ e M s M e

CLYDE STRAATMEYER and NANCY
STRAATMEYER,

Defendants.

This matter having come before the Court on Defendants” request for the Court to take
judicial notice of legal publications and City records, the parties having appeared in front of the
Court on February 1, 2022 at 1:15 and the Court having heard arguments on the motion it is hereby

ORDERED that the following Summerset records are hereby judicially noticed as
adjudicated facts regarding the actions of the Summerset City Planning and Commission as set
forth in the following documents:

Summerset Planning & Zoning Minutes — Tuesday, September 22, 2020;
Affidavit of Publication of Planning & Zoning Minutes;

Summerset City Commission Agenda — Thursday, October 10, 2020, and
Affidavit of Publication of City Commission Minutes.

=Nel-i=

The documents will come into the record as evidence of the City’s actions concerning the

real property involved in this matter.

APP. 137
Filed on: 02/04/2022 MEADE County, South Dakota 46CIV21-000206



Dated this  day of ,2022.

2/4/2022 11:39:51 AM

BY THE COURT:

Vrin Y Mol

Honorable Kevin J. Krull
Fourth Circuit Court
Attest:

ATTEST: Rude, Jennifer
Clerk/Deputy

Circuit Court Clerk

Filed on: 02/04/2022 MEADE A*Eolinty, South Dakota 46CIV21-000206
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STATE OF SOUTIT DAKOTA ) IN CIRCUIT COURT
1 85,
COUNTY OF MEADE ) FOURTIT JUDICIAL CIRCUIT

ROBERT and MELISSA HOOD, THOMAS
and PATRICIA DONOVAN, BERNARD
and MARIA JUNG, WILLIAM and JANICLE
PRICE. JAMES and KAY FENENGA,
LLARRY and DARI.ENE BAILLY, GREG
and DEB PETERS, MARK and KITTY
GUSTAF. and RODNLY and GINA
BOADWIRE.

46CTV21-000206

TRIAL SUBPOENA

Plaintiffs,

V.

B e T

CLYDE STRAATMEYER and NANCY
STRAATMEYER,

Detendants.
TO:  RODNEY BOADWINE. 10106 CANTLE COURT, BLACK HAWK. 81 57718:
YOU ARE HEREBY COMMANDED to appear at the Meade County Courthouse in
Sturgis, South Dakota, on Tuesday, February 15, 2022 at 1:00 p.m. to give testimony as a
wilness m the above-captioned matter.
Payment for witness fee and mileage 1s enclosed with this Subpoena
Issued in the name of the [Tonorable Kevin Krull, Judge of the Fourth Judicial Circuit.

Dated this 7' day of February, 2022.

GUNDERSON. PALMER. NELSON
& ASHMOREL, LLP

APP. 141
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By: /s Talhoi J. Wicczorek

Talbot I. Wieczorck
Attorneys for Defendants
506 Sixth Street

P.O. Box 8045

Rapid City, SD 57709
Telephone: (605) 342-1078

E-mail: ywiggpna.com

3.
APP. 142
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STATE OF SOUTH DAKOTA ) Ct File # CIV 21-208
} 8§
COUNTY OF MEADE )

ROBERT and MELISSA HOOD, et al

Plaintiff,

Vs, CERTIFICATE OF SERVICE

CLYDE STRAATMEYER, et al .
Defendant,

)
)
}
)
)
)
)
)
)
)
)
)

I, John Glodt , Elector / Constable of Pennington County, South Dakota, hereby certify and return that the annexed,

TRIAL SUBPOENA & CHECK #100354 @ $40.92

came into my hands on the 7TH day of February, 2022 and that | completed service of the same

on, RODNEY BOADWINE , on the 8TH day of February, 2022, at 1000 hrs.
at, 10106 CANTLE CT. , Black Hawk, Meade County, South Dakota,

by.
% personally delivering to and leaving a copy / copies thereof with RODNEY BOADWINE

[ substituting service at the dwelling house of said person, with

wha was then a member of his/her family (or the family with which he/she residges) over the age of fourteen years,
and that service was so made for the reason that said person could not be found conveniently in said county.

[] retuming the annexed documents unserved because of the following reason:

That the costs of service herein are as follows:

Endeavors 2

Service $ 50.00

Mileage 50 $2000

Tax $ 455

Total Fees $ 74.55 . - =

A

L

X
)Bﬁnstablf- Pennington County - Elector

Subscribed and sworn to befare me thisf 77 day of éém¢£} , 2042

el it ot

:g KiM S. GLODT
1 4 NOTARY PUE!.IC@'F
v { SEAL EAL VY . : )
My Commission Exph@ SOUTH DAKOTA \ZEAL) ;é;t j &i@d% Notary Public
: .‘ ¥ ':"': F.;IE‘J-’.FK.-“»

[2-) &Y

J & J Attorney Service, PO Box 8024, Rapid City, South Dakota, 57709, (605) 342-0077

APP. 143




STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF MEADL ) FOURTH JUDICIATL CIRCUIT

ROBERT and MELISSA HOOD. THOMAS
and PATRICIA DONOVAN, BERNARD
and MARIA JUNG, WILLIAM and JANICL
PRICE, JAMELS and KAY FENENGA,
LLARRY and DARLENL BAILLY., GREG
and DEB PETERS. MARK and KITTY
GUSTAF. and RODNEY and GINA
BOADWIRE,

46C1IV21-000206

TRIAL SUBPOENA

Plaintifls.

V.

B e R S

CLYDE STRAATMLEYTER and NANCY
STRAATMLEYER,

Defendants.
TO:  GREGPETER, 10108 CANTLE COURT, BLACK HAWK, SD 57718:

YOU ARE TIFREBY COMMANDED to appear at the Meade County Courthouse in
Sturgis, South Dakota. on Tuesday. IFebruary 13, 2022, at 1:00 p.m. to give testimony as a
witness in the above-captioned matter,

Payment for witness fee and mileage is enclosed with this Subpoena.

Issued in the name of the Honorable Kevin Krull, Judge of the Fourth Judicial Cireuit.

Dated this 7 day of February. 2022.

GUNDERSON, PALMER. NELSON
& ASHMORE. LLLP

APP. 144




By: s/ Talbot J Wieczorek

Talbot J. Wieczorck
Atiorneyy for Defendants
506 Sixth Street

P.O. Box 8045

Rapid City, SD 57709
Telephone: (603) 342-1078
E-mail: gwiggpna.com

Lk
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STATE OF SOUTH DAKQTA ) Ct File #CIV 21-206

} S8

COUNTY OF MEADE )
i
)
ROBERT and MELISSA HOQD, &t al |
Plaintiff. ]
}

VG, ) CERTIFICATE OF SERVICE

)
)
J
CLYDE STRAATMEYER, et al o
Defendant. )

I John Glodt | Eiector / Constable of Pennington County, South Dakota, hereby cerify and return that the annexed
TRIAL SUBPOENA & CHECK #100355 @ $40.92

came into my hands on the 7TH day of February 2022, and that | completed service of the same

on. GREG PETER . onthe 7TH day of February. 2022, at 2005 hrs.
at. 10108 CANTLE CT. . Black Hawk, Meade County, South Dakota.

Dy

L

- personally delivering to and leaving a copy / copies thereof with GREG PETER

.| substituting service at the dwelling house of said person. with __

who was then a memger of histher famn:,r jar the far_m!y-"with which haisne resides; over the age of fourteen years
and that service was so made for the reason that sad person could net be found convemently m said county

[ returning the annexed documents unserved because of the following reason.

That the costs of service herein are as follows.

Endeavors
Sermvice 350,00
Mileage _ $_20 . -
Tax $ 328 Sy
Total Fees 55325 2 2T
A .
" Constable - Penningtan County - Elector
Subscribec and sworn to before me this % ?ﬁ,_ﬁday of /Eé,—.,,,.}, L2022
g 2
= Ml bt
My Commissign Expires o 7\._),{(»?’}*1/ TR ~ Notary Pubilic

12-1§ D¢

J & J Attorney Service, PO Box 8024, Rapid City, South Dakota, 57709, (605) 342-0077

APP. 146
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IN THE SUPREME COURT

OF THE STATE OF SOUTH DAKOTA

APPEAL NO. 30180

ROBERT and MELISSA HOOD, THOMAS and PATRICIA DONOVAN,
BERNARD and MARIA JUNG, WILLIAM and JANICE PRICE, JAMES and
KAY FENENGA, LARRY and DARLENE BAILLY, GREG and DEB PETERS,
MARK and KITTY GUSTAF, and RODNEY and GINA BOADWIRE,

Plaintiffs and Appellants

VS,

CLYDE and NANCY STRAATMEYER,
Defendants and Appellees

Appeal from the
Fourth Judicial Circuit
Meade County, South Dakota

The Honorable Kevin J. Krull, Circuit Court Judge

APPELLANTS’ REPLY BRIEF

ATTORNEYS FOR APPELLANTS ATTORNEYS FOR APPELLEES
COURTNEY R. CLAYBORNE TALBOT WIECZOREK
Clayborne, Loos & Sabers, LLP Gunderson, Palmer, Nelson and
PO Box 9129 Ashmore.

Rapid City, South Dakota 57709 506 6™ Street
(605) 721-1517 Rapid City, SD 37701

(605) 342-1078

Filed: 5/3/2023 3:55 PM CST Supreme Court, State of South Dakota #30180
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PRELIMINARY STATEMENT

Appellees having filed their Brief in the above matter, Appellants hereby file this
response.

ARGUMENT AND AUTHORITIES

A. Covenants and knowledge of the same.

In introducing this matter to the Court, Appellees spend an inordinate amount of
time stating the process in which they engaged in order to have the lot re-platted, in
violation of the covenants. In doing so they informed the Court of various steps taken by
the City of Summerset to approve the plat. What 1s not stated, however, is the fact that the
particular subdivision at issue is not within the city limits of the City of Summerset. APP
008-APP 013, p. 17. Equally as important is the fact that there is no evidence or even
allegation that any of the Appellants ever received notice of the attempts to violate the
covenants.

In terms of knowledge of the covenants, however, it is without dispute that the
covenants at issue were on file with Meade County prior to any efforts to subdivide a lot.
APP 001. It 1s also undisputed that in the application for their building permits, Clyde
Straatmeyer testified that the covenants were on file with Meade County prior to his
purchase of lot 6B and that they would have been available for review prior to
subdividing lot 6 and his purchase of the same. APP 008-APP 0135, p. 40-41. He further
acknowledges that had he availed himself to the covenants he would have been aware
that subdivision of the lots was prohibited as well as the setback requirements. APP 008-

APP 015, p. 41.



When asked why he had not taken the opportunity to review the covenants before
subdividing or purchasing the lot, Straatmeyer testified that he ... Never gave it a
thought...” APP 008-APP 015, p. 41. He testified to this despite the fact that documents
which he completed and filed with Meade County for the building permit specifically
acknowledged that “... He or she is familiar with covenants, deed restrictions,
government regulations and Meade County ordinances...” APP 008-APP 013, p. 42, APP
003-APP 007.

It also bears mentioning that the prohibition against subdividing lot has a rational
basis as testified to by one of the developers, Eddie Opstedahl, who specifically testified
that the lots were set up in such a way as to allow each lot to have each to have its own
leech field and septic tank area. APP 008-APP 013, p. 13. He continued and testified that
if additional, smaller lots were allowed, this could lead to sewage leakage and water
contamination on other properties. 7d. Thus the restriction on subdividing.

The foregoing may be superfluous insomuch as the law charges the Appellees
with constructive knowledge of the restrictive covenants because they were properly filed
with the register of deeds. As long stated by this Court:

The constructive notice furnished by a recorded instrument, so far as every

material fact recited therein i1s concerned, 1s equally as conclusive as

would be actual notice acquired by a personal examination of the recorded

mstrument or actual notice acquired by or through other means. . ..

Lunstra v. Century 21 GKR-Lammers Realtors, 442 N.'W. 2d 448, 430 (S.D. 1989).

Given this, appellees are charged with knowledge of the covenant and should not

have subdivided the lot at issue.

B. The Circuit Court erred in finding detached garages to be in violation of the
covenants.



Appellees next argue that the court’s interpretation of detached garages was not in
error. This too is incorrect. Specifically, it is clear that the covenants at issue do not
address any issue concerning the right to have or maintain outbuildings, with the
exception of the location of certain buildings. This is consistent with the testimony
provided by Opstedahl, at trial. APP 008-APP 0135, p. 12. Opstedahl specifically testified
that detached garages are not prohibited or restricted by the covenants. /d.

The Trial Court found the covenants dealing with garages to be ambiguous,
which 1s not the case. That covenant simply reads ““... There shall be only one single-
family dwelling per lot with no larger than a three-car garage ...” This 1s the totality of
this covenant and the same is not ambiguous. The interpretation of a restrictive covenant
involves the same rules of construction for contract interpretation and when the wording
of the covenant is unambiguous, ‘its meaning must be determined from the four corners
of the instrument without resort to extrinsic evidence of any nature’.” Id. 9. “[A]
covenant 1s ambiguous if we have a genuine uncertainty as to which of two or more
meanings is correct.” /d. When language of a restrictive covenant is unambiguous, we
consider the plain meaning of the words in the covenant. /d. § 14; Coffey v. Coffey, 2016
S.D. 96, 9 8, 888 N.W.2d 803, 809.

It is only if the court finds an ambiguity, may it look beyond the document for
assistance in interpreting the covenants. Halls v. White, 2006 S.D. 47, 715 N.W.2d 377.
There also exist the long-standing principle that requires construing restrictive covenants
strictly i favor of the free use of property. Id.

Here, the phrase ... with no larger than a three-car garage ...” has absolutely no

meaning standing alone. Instead, this phrase is descriptive of the noun, “one single family



dwelling,” meaning the two phrases need to be read together. A plain reading of those
terms together leads to the inescapable conclusion that it 1s the one single-family
dwelling that 1s limited to a three-car garage. Again, there is no prohibition against
detached garages contained within the covenants and therefore the same should be
allowed. As this term is not ambiguous, no extrinsic evidence is necessary to define the
same in the court erred in doing so.

C. The Circuit Court erred in finding the “boundary of said lot” to be the
mythical lot line.

Appellees next argue, and the trial court found, that the lot boundary lines within
the subdivision are legally defined as lot line, rather than the center of the road. This, too
is in error.

This issue 18 best handled to the exhibits introduced at trial. As a precursor to that,
it is without dispute that the property owners within the subdivision are responsible for
the maintenance of all easements contained within the same. This was the intention
expressed by Opstedahl who noted that the roads would be split in half so “... each
landowner on the four parcels would be responsible for maintenance ...” APP 008-APP
015, p. 15. Contrary to the assertions of Appellees, this was necessary ... because the
county would not do it [maintenance]...” /d. In other words, the property over which the
casement’s was placed remained the property of the individual lot owners who were
given the responsibility of maintenance pursuant to the covenants.

Introduced at trial were several exhibits showing the various lots and lot lines. Of
note was Exhibit 16 which included legends showing the various lots. The lot lines were
denominated on that exhibit as “Easement lines of record.” APP 002. The term

“easement” 1s not ambiguous and 1s Merriam-Webster defines it as ““... a right to cross or



otherwise use someone else’s land ...” or ““... an interest in land owned by another that
entitles its holder to a specific limited use or enjoyment...” (emphasis added) CAR,
Merriam Webster (online edition).

Essential to the definition of “casement™ would be the fact that the ownership of
the property (lot) at issue and which is subject to the easement, remains with the property
of the property (lot) owner. As applicable here, according to the exhibits and testimony
on trial, the land over which the easement travels remain the property of the various
landowners, constituting their “lot.” While they have the responsibility of maintenance of
the casement, they still are owners of that property in fee. This establishes the basis for
setting the same as their “lot line™ as the boundaries of entire lot owned, including the
land over which the easement travels, for purposes of the covenant which indicates that
no structure “... shall be constructed so that any part of said building is within 40 feet of
the boundary of said lot ...”

D. The Circuit Court erred by finding that sheds and other movable property
located within the 40 feet of the boundary of the lots were violations of the
covenants.

As it pertains to the 40-foot setback, the Appellees argue violations of the
covenants include sheds which were determined to constitute buildings, garages and
shops which were 40 feet from the center of the road and boundary line but closer than 40
feet from the imaginary lot line; and a small building on a concrete foundation (believed
to house the control systems for a sprinkler). As to those items that were 40 feet setback
from the actual roadway, those would not be in violation of the covenants.

As argued in previous briefing, substructures do not constitute “buildings™ as that

term is commonly used. The word “building” has been defined by Merriam-Webster as



“... ausually roofed and wall structure built for permanent use (as for a dwelling) ...”
Under this definition, a movable shed certainly would not constitute a “building” as the
term 1s used in this covenant.

E. The Circuit Court erred by finding that property owners conducted
business on their properties in violation of the covenants.

It 1s believed that this issue was adequately briefed and the initial filings by
Appellants. With the specific caveat on this, after reviewing the Appellees brief, being
the fact that nowhere in that brief do they allege any “business,” i.¢., the conducting of an
occupation or trade, being performed on any premise located within the subdivision.
Instead, they cite the parking of work vehicles at the premises which, in and of itself,
does not violate any covenants. Nowhere was there a single piece of evidence of any
customer visiting any lot to conduct business with the owner.

F. A Word on Equity

In the final argument, Appellees commented on the application of equity and
equitable doctrines to be weighed or balanced against the parties. While this was again
briefed, previously, this Court would be reminded of the long-standing equitable
principle that ... the doctrine of unclean hands which requires that “[a] party seeking
equity must act fairly and in good faith.” Action Mech., Inc. v. Deadwood Historic Pres.
Comm'n, 2002 SD 121, 4 26, 652 N.W.2d 742, 751. In contradiction to the above law, the
Circuit Court placed the burden of preventing Straatmeyers from violating the covenants,
on the remaining property owners. This is done despite the fact that the covenants were of
record at the time Straatmeyers subdivided the lot and obtained a building permit. In fact,

according to Clyde Straatmeyer he could have easily availed himself to the covenants by



merely looking at the records on file would surely would have been with his title
insurance policy.

The potential hardship on the plaintiff is substantial. As indicated in the
undisputed testimony of the developer, the reason for the limitation of structures on lots
was for the express purpose of assuring no future issues with the septic system or leech
field, which was approved for the development. Without enforcement of the covenants,
all owners are free to subdivide their properties which would increase this risk
substantially.

Conversely, Straatmeyers have not begun construction and are not harmed by
enforcement of the covenants of which they should have been aware. Further, they have
now, 1s required by South Dakota law, purged themselves of unclean hands to the extent
that would restore their right to complain. In short. the equities favor Appellants.

CONCLUSION

For the reasons stated, Appellants respectfully request this court to reverse the
memorandum of decision and subsequent order filed in this matter into uphold the

covenants at issue herein.

REQUEST FOR ORAL ARGUMENT

Appellants hereby request oral argument.
Dated this 3rd day of May, 2023.

CLAYBORNE, LOOS & SABERS, LLP

/s Courtney R. Clayhorne

Courtney R. Clayborne

2834 Jackson Blvd., Suite 201

PO Box 9129

Rapid City, SD 57709-9129
Attorneys for the Appellanis/Plaintiffs



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 3rd day of May, 2023, he
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Qdyssey File and Serve portal, and further certifies that the foregoing document was also
mailed via U.S. Mail, postage prepaid thereon, to:

Ms. Shirley A. Jameson-Fergel
Clerk of the Supreme Court
State Capitol
500 East Capitol
Pierre, SD 57501

TALBOT WIECZOREK
Gunderson, Palmer, Nelson and Ashmore.
506 6 Street
Rapid City, SD 57701
(605) 342-1078

/s/ Courtney R. Clayvhorne
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[Certificate of Compliance to Follow|
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Pursuant to SDCL § 15-26A-66(b)(4), Courtney R. Clayborne, counsel for
the Appellants, does hereby submit the following:
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typeface in Times New Roman 12 point. The word processor used to prepare this brief
indicates that there are a total of 1,982 words, and 9,915 characters (no spaces) in the
body of the Brief.

/s/ Courtney R. Clayvhorne

COURTNEY R. CLAYBORNE
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Buﬂdmg Permn‘ Documentation Req mmd*

1 Foundation Yl
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Eloor Plaw
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Cout Extimate of Project
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wratorlnd wpd labor costy)

1 O Owaer Statement ~ (8 applicable)

(Wrttten verifiouion fiom owner Is reguived if someone other thaxn ovwier &
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NIEADE GOLNTY | ' Equalization& Planning Department
BUILDING PERKIT APPLIGATION 130Q Sherman Bt,, Sulte 222

: Sturgls, 8D 57785
Offlcs 605-347-5818

PLEASE PROVIDE THE FOLLOWING INFORMATION:
(Perent will nof be lsaued without complated applieation and providing raquired information.)

AFRPLICANT:
DMailing Addrosa:

Telephana Numbier: .' Email Addrags: . -
Rolatlonshitpy 1o Propsrty Owner

PROPERTY OWNER; _gf: Mﬁh_ MQ: WA= g A - (
Malbing Addrese:._2 /5 Sb'7 O uehls Nboed, Flevmose. &7 2 Y

Telaphone Nuimber b .S -2 e & o Emall Address: SHcaateooy @ zm,‘)”,?{;@

PROPERTY INFORMATHON; J :
it Adiee: _J 0 X0 5™ ¢ zﬂM{I{g@_.._ (?»“f:} I3 JM& w ik

Fare] (£
Legal Desorlpslicn; Lt én et "h“g_a ey 3 e g A8 fg ot

—

-&'ﬁaﬁ&ﬂifagc:fm.mh&&gﬁmaﬂ gz Lo,

The APFLIGANT herahy agraes and affimns et all tha [fouhatlon givan is tue and 4 olract reprastnlation of the
sinfetira(e) or consteuation belr kultt, Any alleration Ih plans, desigrs or spsoifivations will ¥egulr.an additionsl raview of
e grolect and may result in addiional bullding parmits aid/or fees, Falture to provide the otsmest nformation My result
in & fihg or legal acton or both Faffura {0 obiin a bullding perdit wil rezut In & fhe per Ordinarce Na, 84,

Satpacks for all sraotires sl ba 25,0 (fesf) front and bask und Skigs 8,0' (fual). Setinde are measurid fom propsrly
s angfor Brotion e right-of-ways and edsaments, Gomer lols, have B 830 {feel) sehack fram. edch right-of-way, If
you Bre unaura, pleasea ask,

improvements wiil he sssessed on the property on which they are placed or vonstructed, urlsgy the propsr docurmants
ara fllad with the Equslization offics stating the lmprovemant is a huliding on lesssd shig, .

The APPET%NT hem&g aalmowlaﬂgés that hestaho g fanmm with vovenante, deed restriclions, govenmmental regutations:
and-Meads Gounty Qrdinanoes snd ragugnizes that Meade County enforuea the adoptad varsion, of the Inomationat
Rullding wnd Realdential Godes slong with the Fire Cuds.

Notlag 18 hereby glven that it is the homeowner's sole reaponsibility o apply for the gwnar-pegupied tox
'raduut#m program of Squth Dakota by fillleg sut go appllostien in the Meade Gounty Equalimtion & Planting
wiflaa from Novembor-det through March 16th, The cwner muxt owrr abd oouupy the hause by Novambor 1st to

iy,

Dako: {7' -/ ‘/LZ/

Appicant Slgnature: _{
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Type of Gonptructidn: ~ ##Resldéntial - 11 Gommahelal 11 Agticultural

Type of roveltidnt:

}ﬂ&iﬂckﬁﬂuﬂt Now Regldenoe o Mokle Home o Modular Homa o Outbuilding 1 Garage
€ "1 & Home Remodel 0 Home Additlon 11 Basoment Fiish o Mlew Gommarslal

nGommerdtal Remodel 1 Addition fo Quituilding/Gerage  witer: '{?a;;f: Firopme .
” IMPROVEMENT INFORNATION

NEW HOME: | GARAGHOUTEUILING:

iialn Floor 8q. Ft_f 2 2. wAltached 1 Datashed
Seocond Staty Bt F__ It Stlok-Built r}EPPosl'FTames LOther_, ...
Basgrmont Sq. Ft : B HI3p V2
Basement Finlsh 8q. £t (lNGTT X MALTH X HEtakT)
Total By Fte_L 22 Bq.Ft_ R0 e

No, of Bedrooms: __ Ze Ellobtrioily: BYes 3N

No. of Bathrooma!,_ £ _ Plumbliy: &Yas 11 No
Heatmﬁﬁs /r‘ﬂ*ﬂwf - Flolahed: riYes INo FL;«*FM
Carfral A~ OYes @No Ineulated:  @Yes 0 No

Fireplace: Yes ©INo Floar Type: ﬂ-n:m %) r-e.‘ﬁa

. Typedes.. No. of Flreplace(sy: ] Wil this sfructisre be used for dgrioultuial purnoses?
No. of Dacks: &2 BYes ®No

s Deul(e) SqFt_Q

vpe of Struphures Typa of Buslhess:
8lze of Strusture (langth X width x halgiht): _ Wain Floor $q.684 .
Sewond Sty Sq.Ft . TollSq.Ft___ Ng. of Bathrooms: a

TIMATED COST OF | wikn s = {B ) Y& oo o _
{Thia nehides the estkhated cost of tafarial § laborcosls, A witlan or tyed datalisd breskdown of
eatimated qosts s rpquirad fa ba submittad with application.)

o

Wi the construction area or slte he within 260 feet of @ dralrage dlich, raad diteh or stream? 11 Yes g

Will sirueturas he b @ floodpldin wrea? o Yes o
Will struotures mest Maade County's propsrty setback requlrentents? 22 Yes 1 No

Date Application Received: T | id, Reasen for Denfalt

Reviewad Byi

Ruview Date: :

Application Approved: [ Yes T No & e

BUILDING PERMIT REE § ' ADBY: D 0ASH U CHEGK # 1 CREDIT CARD

g ; Page |4
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ON CTOR
-, (REQUIREL 1O BE BUBMITTED WITH BULDING PERMIT AFPLICATION)
Q’ -@_n_gggjﬁugﬂmciur: . .
Gompany Name: ' f" iy wfﬁm ¢__ConTipolia o
Contavt Nama: ___[4 van  Ferlinn g 1{ ) ~

Addrese; 2 A7 ng wy dale {009 é?“.r)m)fwf' 4 75 7
Telaphine Mumbarjg‘ 05% 923~ DERE Fmall Adcressr____

Subgoniragtor;
Cothpany Neme: . .
Confaot Name: T ; _—
Address;: 3 : . o
Telaphone Number______ . Emall Addrase:,

Subeaniragion
Comipany Name: = i s
Contast Namai :
Addrons; ; i , - -
Telaphora Numbar,_, Emall Address; I

&r niia
Gompany Nama:
Gontack Name:

Midress: .
Talephone Nurbber, . _. Emall Addrass. _

Suhgoniracter:
Camnparly Name; : : R .
Contest Narne!
Addrass: 5 : -
Talpphone Nurabar — . Email Address:

Subsgnimotor:
Company Nema: N
Contact Narme: iy i
Addresst _ ) )
L T'alap}'s:m Numbet: Bmall Address: .
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STORMWATER SITE PLAN ;

(Required to be completed and submiltted with bullding permit qoplication when

the construction urea or site Is wWithin 250 feet of a drginage ditch, rood diteh, or

stream. *Consiruvrlon yn agriculirally tuved properdes, of stricotures to be vised for

agriovdtural vse only, b exenspyt from s vequivenient,)

Site Plan neads to show roads drainsge ditekes, rond ditches, streams and area of axcavation m‘ fiH
Including the approximate distantces hetwaen each feoturs, .

$hte plan must show Jochtion of silt fance, wadkiles, graval or stone consteuctitn entrance far
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STATE OF SCUTH DAKCTA

COUNTY OF MEADE

— e

ROBERT and MELISSA HOOD,
THOMAS and PATRICIA DONOVAN,
BEERNARD and MARIA JUNG,
WILLIAM and JANICE FRICE,
JAMES and KAY FENENGA, LARRY
and DARLENE BAILLY, GREG and
DEB PETERS, MARK and KITTY
GUSTAF, and RODNEY and GINA
BOADWIRE,

Plaittiffs;
vs.

CLYDE STRAATMEYER and NANCY
STRAATMEYER,

Defendants.

e e A A e e e e M A et M B R R e e e M S

IN CIRCUIT COURT

FCOURTH JUDICIAL CIRCUIT

COURT TRIAL

46CIvV21-000206

BEFORE: THE HONORAEIE KEVIN J. KRULL

Circuit Court Judge

Sturgis, South Dakota
February 15, 2022 at 8:30 a.m.

APPEARANCES:

For the Plaintiffs: Courtney R. Clayborne
Attorney at Law
2834 Jackson Blvd., Suite 201
Rapid City, South Dakota 57709

For the Defendants: Talbot J. Wieczorek
Attorney at Law
506 Sixth Street
Rapid City, South Dakota 57709
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And was 101 recorded?

i8g,

And where was 101 recorded at?

Right here in the courthouse.

In Meade County?

Yes.

I'm looking at then 101, and I note that there are several
restrictions and covenants, and would those restrictions
and covenants have been restrictions that you would have
been involved with drafting?

Partially, with an attorney also.

Okay. But these set forth what you wanted —-

Yes, 1t was set up the way we'd like to have it performed
and stayed as.

And T see Subparagraph A deals with the single family
dwelling with no larger than a three-car garage, 1s that
correct?

Correct.

Is there anywhere in the covenants that detached garages
are prohibited or restricted?

No.

I note that exhibit —— or I'm sorry, Subparagraph D
provides for a prohibition on the subdivision of any lots.
Do you see that?

Yes.
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Can you explain to the Court what was reason for that
prohibition?

The reason behind it, the size of the lots that
Francis-Meador-Gellhaus through the surveying and water
samples —— or the soll samples pertaining to the water
sanmple and that it be set up as individual wells and also
toc be set up with the septic system that would have a leach
field, plus the main septic tank area, and the restrictions
how far it had to be from the property lines so it wouldn't
interfere with other landowners. He ran percolation tests
on most of the lots, and it's all wrote up in his sumary
as to the drain field would ke accurate that way for that
size lot. Tots were not to be smaller hecause it may cause
perforation in somebody else's properties.

MR. CLAYBORNE: May I approach, Your Honor?

THE CCOURT: You may.

(BY MR. CILAYRORNE) Mr. Opstedahl, I'm going to show you
what's been marked as Exhibit No. 16, and I'll ask you if
you can identify what Exhibit 16 is?

I haven't seen it before now.

Okay. Do you recognize the Concho Court --

Right.-

—— shown on Exhibit 167

Right, that wes part of the original development.

I'11 represent to you that lot == what is on this exhibit
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Francis-Meador—-Gellhaus set it up that way rafher than
doing a stralght road down through the center from the
north to the south and to the shorter runs. But as the
land was divided by lot lines, then the two -- the lots
that went into the circle drive on each side, the road
would be split in half so each landowner on the four
parcels would be responsible for maintenance on that at
that point at that time because the county would not do it.
Tt was up to the landowners, and that's the way it was set
up with the covenants and per their restrictions for the
county.

So with that explanation, would I understand the lots which
would abut any of the roadways would have added to them
property that would be outside of the lot lines?

As far as where the stakes are put for the lot line, yes.
And I'm going to show you now what's marked as Exhibit 17,
and I note on Exhibit 17 — you understand that to at least
depict the Shadowland Ranch Subdivisgion?

Yes, correct.

And if I lock at Cantle Court and Concho Court, as well as
Romel Drive, there appears to be lines going down the
center of those roads?

Correct.

And for Lots 6, 7, 10 and 2, would those lines represent

the actual boundary of those lots for which those owners
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1s that within the city limits of the City of Summerset?
No.
MR. CIAYBORNE: That's all the questicns I have. Thank
you.
THE COURT: Go ahead, Mr. Wieczorek.

| CROSS EXAMINATION
BY MR. WIECZOREK:
Mr. Opstedahl, my name is Talbot Wieczorek and I represent
the Straatmeyers. I'm going to have some questions for
you.
MR. WIECZOREK: Is it okay for me to approach, Your Honox?
THE COURT: You may.
(BY MR. WIECZOREK} Mr. Clayborne was Jjust showing you this
Exhibit 17. I'm going to show it to you yet again. If I'm
to understand your testimony here today, your claim is —-
you would agree with me this road was platted out as a
separate —— it's not part of the actual lots?
THE COURT: Mr. Wieczorek, maybe —=
MR. WIECZOREK: Concho Court.
THE COURT: This road?
MR. WIECZOREK: Concho Court.
THE COURT: COkay. Thank you.
The access into the four lots was by this little spur,
Concho type deal. 0Okay, so it was for the landowner's use,

plus public use.
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sometime that summer.

Which sumner?

2020. A year and a half ago.

So at the time you approached Mr. Schmidt about selling
the, as you call it, the back side of that lot, had that
lot been subdivided?

No.

And I note that the subdivision did not take place until,
it looks like the drawings are dated November of 20207?
That would be correct.

And what was your role relative to subdividing that lot?

I did most of the footwork part of it. Started out asking
the county if T could build on that lot and if we could do
that. The county referred me to Summerset. Had numerous
discussions with Summerset. They — the county told me I
had to do everything through Sumrerset.

At any time did you ever look at the Shadowland Ranch
Subdivision restrictions and covenants?

No.

Why not?

Never gave 1t a thought to. I had been contacting, like I
say, the county, the city, at a future time contacted the
surveyor then. I didn't know to and it never came up.
Okay. BAnd you know those documents are on file with Meade

County, correct?
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Correct.

Sc they weuld have been cpen and available for your review
at any time prior to subdividing and purchasing that lot?
That would be correct.

And do you agree with me that had you availed yourself to
the covenants, you would have seen that subdivision of the
lots is prohibited?

I prcbably would have seen it then, yeah.

And what would you have done had you seen that?

Maybe — I den't know.

Would -

Probably wouldn't have done it then, I don't know.

And so yecu had the cpportunity to de that, but you just
simply did nct look at the covenants?

Never gave it a thought. Never once did anybody —— I mean,
the whole process was very, very new to me, and nowhere did
anyone from the county, the city, the surveyor, anvbody I'd
been working with ever said you should do this or that.

They told me do this, do that, I should, you know, submit

these and everything else, but they never —— it never came
up.
I just want to make sure this book —— in front cf you

there's a white exhibit notebock and I'd ask you to lock at
Fxhibit 103 in that notebock.

Yes.
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Can you tell the Court what Exhibit 103 is?

It's the building permit required.

And if T look at page 2, can you tell the Court whose
signature that is?

That is my signature.

Now 1f you go up two lines from your signature, can you
read what that provision says?

The applicant hereby acknowledges that he or she is
familiar with covenants, deed restrictions, government
regulations and Meade County Ordinances and recognizes that
Meade County enforces the adopted version of the
International Building Residential Codes and Fire Code.
2nd did you read that before signing the application?
Probably scanned through it.

And in that acknowledgement, you acknowledged that you were
familiar with the covenants?

Along with every other paragraph on the document, the
sethacks set by the county, the highlighted portion of it.
My question wag simple. In that section of the
application, you acknowledged to the county that you were
familiar with the covenants, correct?

I scanned through that and signed it when they told me
"sign here.”

Ckay. Did you not understand the guestion?

Apparently not.
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