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JURISDICTIONAL STATEMENT
Flaintiffs appeal from Summary Judgment entered by the Hon. Patrick
Pardy on March 11, 2025, for which notice of entry was given on March 23,
2025, This Court has jurisdiction, per SDCL 15-26A-3(1). Plaintiffs filed a

notice of appeal on April 8, 2zozs.

REQUEST FOR ORAL ARGUMENT

Plaintiffs respectfully request the privilege of appearing before this

Court for Oral Argument.

INTRODUCTION

Kevin Walton alleges that he received disabling brain injuries while in
the care of Huron Regional Medical Center and Dr. William Miner.

The primary parties are the Flaintiffs/Appellants Kevin Walton and his
wife, Julie Walton; and the Defendants/Appellees who provided medical care
to Mr. Walton, including Huron Regional Medical Center ("HRMC” or “the
Hospital™) and William Miner, M.D. (*Miner” or “Dr. Miner™).

The Circuit Court granted Defendants’ Daubert motion to exelude one
of Plaintiffs’ experts, Dr. Richard Adler, entirely. The Circuit Court rejected a
request to reconsider that Daubert ruling and granted Summary Judgment on

the basis that without Dr. Adler's testimony, Kevin cannot prove causation.



STATEMENT OF THE CASE & FACTS

The Events

On April 8, 2018, Kevin Walton was admitted to the Huron hospital
with excruciating testicular pain. [Ro1.g966]. During his three-day stay, the
Hospital administered Kevin toxic, high doses of narcoties, including pain
medication, sedatives, and a muscle relaxant (namely: hydromorphone,
oxyeodone, hydroeodone, tramadol, diazepam, pregabalin, Trazadone, and
baclofen, all at the same time). [Ro1.3049-3050]

On the morning of the third day, a nurse found Kevin unresponsive and
gasping for air; she moved Kevin to a seated position and immediately
terminated all medication. [Roi1.5053). The nurse told Julie: *He scared me.
He was breathing like a man taking his last breaths.” [Id.]. Kevin's pain
subsided; and he was discharged later that day, April 11, [Id.].

Almost immediately after discharge, Kevin began exhibiting unusual
symptoms, such as acting “uncharacteristically childlike,” and *stuttering and
engaging in odd conversations.” [Rowgos0). Kevin's condition worsened
over the following days and weeks.

His wife Julie kept a log. [R.3275]. Kevin had “confusion, memory loss
& weird behavior,” and he seemed Lo be “choking all the time.” [Ro1.3060].
Over the next four days he exhibited further confusion, memory problems,

and vision problems. [Id.].



Kevin attempted to return to work, where he was a skilled em ployee at
a machine shop. But within a couple of hours, his boss called Julie to come
and get Kevin, because “it seems like working [with] a mentally challenged
man...stuttering and blank eves / off balance.” [Id.]. Julie’s journal reports
similar problems the following day, and, essentially every day for a month.
[id.].

That month, the family went camping (which had long been a favorite
pastime). The ordeal was “eye-opening” for Julie, as she learned how poorly
he was functioning. Kevin could not cut his own steak; he almost got lost
walking a short distanee to another camper; he continued having problems
choking; and he had an unstable gait. [fd.]. Kevin also developed a *foreign
accent,” which witnesses deseribed as similar to a Hutterite aceent.
[Ro1.53055]. These problems (and more) persist today. [Ro1.3060].

Witness after witness testified that Kevin is a husk of his former self,
and they associated the onset of these changes with his discharge from the
Hospital.# Kevin used to teach Sunday School and was able to answer all the
Bible questions put to him by the students. [Row.3061]. He was regarded as

“very sharp” by his friends. .a "fast talker” with "amazing attention to detail.”

! Foraign accant syndrome s a rare but well-established neurclegical condition which s
associated with brain injury

¢ Kevin's madical recards fram 2005 ta 2017 do not reflect his current cognitive
impairment, nor any foreign accent syndrome,



[fd.]. He was always on the go; “happy going;" always had a project to work
on. [Ro1.3055-3060].

One friend deseribed an informal competition, years earlier, among co-
workers where the object was guessing the number of dump truck loads it
would take to remove a large pile of manure from a cattle feedlot. Kevin spent
much time figuring and estimating, and his guess was by far the closesl. “He
could never do that today. In faet, he could not even safely operate the dump
truck for a single load today.™ [fd.].

Today, Kevin talks slower. He moves slower. He has right-side
weakness. His speech is slightly slurred. He needs an electric scooter to go
for a walk. He needs time to gather his thoughts. [Rot.3055)]. He can no
longer change his own oil; or do carpentry work; and can't even get upon a
ladder to paint. [Ro1.3056-3057]. Kevin soon lost his job and eventually filed
for disability. Due to his impulsivity, Julie is uncomfortable leaving Kevin
home alone for more than a couple of hours, [1d.]

Kevin's neurologist initially described his presentation as an “atypical
syndrome of encephalopathy” including the possibility of a “toxic” origin.
[Roi.078]. A toxic/hypoxic brain injury is a type of encephalopathy.?

[Ro2.758]. Cognitive testing by his treating doctors in 2019 revealed that

* An encephalopathy means a disorder of the brain, usually structural. A hypoxic brain
Injury ks also termead "hy poxic-ischemic ancephalopathy™ or "HIE" or "anoxic

encephalopathy.”



Kevin's language abilities were "‘markedly lower than expected when com pared

to premorbid function.” [Rowggo].

The Challenge of Investigating a "Mild" Brain Injury

Although eatastrophie to Kevin, Julie, and their children, Kevin's
condition was classified as a “mild” non-traumatic brain injury — by
comparison with a “severe” non-traumatic brain injury which could result
from an aneurism or drowning, for example. Severe non-traumatic brain
injuries are often fatal.

And, this is one of the unlucky features of Kevin's lawsuit. As Dr. Adler
explained, “[t]he facts of this case are certainly unfortunate for Mr. Walton
from an academic perspective....[TThe nature of a hypoxic brain injury in
adults is that they ean leave patients dead or brain dead, rather than with
lesser cognitive impairments, so it is not surprising that there is not a lot of
scientific literature on persons similarly situated to Mr. Walton.” [Roz.765].

Further, “[t]here are no tests or procedures specific for the diagnosis of
[hypoxic brain injuries],” which therefore requires a practitioner making a
diagnosis to search for whatever “indirect evidence” is available “several vears
after the subject events in question.” [Roz.759]. Without a *standalone” test,
a clinician arrives at a diagnosis using “an array of techniques and testing
modalities about an individual to inform the eventual diagnosis,” including
the need for testing methods which are not “indicated explicitly and

specifically for the clinical diagnosis of a particular condition.” [Roz.758].



“The correct method is to gather information about Kevin that can inform us
about the existence of dvsregulation in his brain activity; the nature and
extent of that dysregulation; the timing of its onset; and whether his
symptoms can be explained by other causes.” [Roz.750].

Also complicating the inquiry is that a *mild” injury to the brain is less
capable of being identified using traditional brain imaging techniques, such as

EEG, PET, or MRL. See, e.g., [R01.3557-3576].

The Causation Dispute

In this lawsuit, Kevin alleges that he suffered these disabling injuries
because of the Hospital and Dr. Miner’s actions. There is no meaning ful
dispute that Kevin is now disabled. There is no dispute that his damages
would be substantial; nor that he was administered a "massive” dose of
opioids; nor that the Hospital and Dr. Miner failed to adequately monitor him.

The Circuit Court granted summary judgment on the basis that Kevin
cannot prove causation.

The dispute as to causation is narrow. During the discovery phase, the
question of causation coalesced around only four possibilities with enough
factual basis to merit consideration: (i) Kevin is faking or malingering, (ii)
Kevin has a psyehiatrie disorder ("conversion disorder”™ or a *functional
neurologic disorder™) so that his mind somehow manufactures his disabilities
without any physical (organic) cause, (iii) Kevin suffered an organic brain

injury because his brain cells had inadequate oxygen supply while he was



overdosed on opioids (a *hypoxic brain injury®), or (iv) a combination of these
causes.t [RoLigsa-1954, 3374].

The Defendants have not suggested any other cause. And, at the final
hearing in this case (February 2025), the Defense coneceded that Kevin is not
malingering/faking. [Roz.azgg9].

S0, in practice, the only possibilities are that Kevin has: (a) conversion
disorder only, (b) an organic brain injury only, or {¢) a combination of both.

To prove their case, Plaintiffs are not required to definitively rule out
the conversion-disorder hypothesis. A person can suffer an organic brain
injury and also suffer conversion disorder; or, said differently, a conversion
disorder does not prevent organic brain injuries, or vice versa. Similarly, to
rebut Plaintitfs’ case, it is not enough for the Defense to show that Kevin
suffers conversion disorder; they must also exclude an organic brain injury,
or, at least convince a Jury that Kevin's evidence of an organic brain injury is
insufficient.

The Defense contends that Kevin sutfers only from conversion disorder
(also called a *functional neurologic disorder”™). Plaintifls contend that Kevin

suffers only from an organie brain injury.

* Conversion disorderfunctional neurclogic disorder is not the same as malingering. itis
a psychiatric (mental) disorder in which symptoms manifest without a physical cause Its
definition includes the elermant that the patients” symptoms are not plausibly explained
by an organic disorder. {This creates a risk of over-diagnosis: A physician may affix a
convarsion-disordar labal to a patient bafore ruling out all plausible organic causas.)
[RO1,3501-3503].



Defendants’ Evidentiary Admissions

Even prior to this lawsuit, Kevin's medical records contained evidence
of hath diagnoses: a hypoxie brain injury, and, functional neurologic disorder.

For example, in the vear [ollowing his discharge, two of Kevin's treating
doctors (neurologists in Sioux Falls and Minneapolis) diagnosed Kevin with
functional neurclogic disorder/conversion disorder. [Ro1.53045).

But, in that same time-frame, both Defendants (Dr. Miner and the
Hospital) independently noted in Kevin's medical records that he had suffered
a brain injury. On a form sent to the “Brain Injury Rehabilitation Center,” Dr.
Miner handwrote an entry saying ‘Yes,” Kevin has a brain injury, which he
noted was non-traumatic in nature, and then Dr. Miner signed his name to the
form. [Ro1.5076]. This is an evidentiary admission by a Defendant, and it is
an admission against interest, so it is particularly eredible. Similarly, on
4/ 4/ 2020, the Hospital created a record stating that Kevin “is a q41-vear old
male who has a previous medieal diagnosis of hypoxic brain injury with an
approximate onset of two vears ago.” [Id.]. On 7/6/2020, Dr. Colton Ketelhut
(a doctor of physical therapy employved at the Hospital) reported in his worl-
up that Kevin “presents with signs and symptoms consistent with...hypoxic

brain injury.” [Ro1lgg4].

Initial Brain Imaging
In the weeks following discharge, Kevin's treating physicians ordered

brain imaging studies, including two MRIs, an EEG, and a PET scan.



[R.o1.5040-3047]. None of those revealed a brain injury on visual review,
But visual review of images generally does not identity “mild” brain injuries
such as from which Kevin may suffer, Visual review of brain imaging neither

proves nor disproves normal brain funetion or the absence of a mild brain

injury. [Ro1.3397.].

Experts Retained by Plaintiffs
Among the experts Kevin retained to assist with the prosecution of his

case are Dr. Kenny Stein (an internist); Dr. Joseph Wu (a psychiatrist); Dr.

Richard Adler (a psychiatrist); and Dr. Wes Center (a psyehologist who

performed a gEEG study of Kevin's brain).

Dir. Stein is board-certified in internal medicine. He provided
uncontested testimony about the risks of administering high dosages of pain
medication and musecle relaxants. These narcotics—when administered at
high levels and in combination with each other—create the risk of slowed
breathing, respiratory failure, hypoxemia (low blood oxypgen), brain injury,
and death. [R.o1.53047-3054].

Also unchallenged is Dr. Stein’s observation that due to these great
risks it is eritical for health care providers to econtinuously monitor the vital

signs of patients receiving these medications, and thus prevent respiratory

10



distress, brain injury, and death.s [Ro1.3050]. The Hospital and Dr. Miner
failed to provide electronic, continuous monitoring of Kevin, [Id.]. Dr. Stein
opined that this was a violation of the standard of care which placed Kevin in
great peril for the duration of his three-day hospital stay. [Id.].

Dr. Stein characterized the level of narcotics given to Kevin as a
“massive dose.” [Ro1.3065-3066]. This breached the standard of care; it was
wrong to administer such dosages of opiates in conjunction with sedatives,
and, particularly while Kevin was “on a regular floor [of the Hospital] without
continuous monitering of his oxygen saturation, respiratory rate, and ideally
capnography to measure his exhaled carbon dioxide concentration.” [id.].

Dir. Stein also found that Kevin's symptoms at the Hospital were
consistent with a hypoxemic (low oxygen) event, which were also consistent
with brain injury from that hypoxic event, which by all accounts would have
occurred on the morning of April 11, 2018, [R.g070]. Dr. Stein also pointed
out, however, that he could not definitively identify a period of time when
Kevin was experiencing hypoxia due to the Hospital's failure to continuously
monitor his oxygen saturations: “But you keep asking for evidence in the
medical record, and that's part of the problem, is that he wasn’t adequately
monitored, so you're asking for evidence that is unobtainable.” [Roi.g050-

3053]

“ Continuous menitoring would track Kevin's heart rate; respiration rate; blood-oxygen
saturations; and his exhaled carbon dioxide concentration. And, continuous manitoring
would also create a record of those vital signs for review, later,

11



Thus, at trial Dr. Stein would offer testimony:

o that Kevin was administered a “massive,” toxic overdose;

o that Kevin's injuries are “consistent with a brain injury” and, in
particular, “consistent with a brain injury resulting {rom a toxic
overdose and hypoxic event on April 11 in the hospital.”
[RoL.go71).

# thal Kevin's sudden decrease of pain in the early morning hours
of April 11" is also consistent with a brain injury, because
“hypoxemic brain injury helps with testicular pain,” by limiting
the brain’s ability to recognize pain. [Roi.3o51].

In his expert report, Dir. Stein concluded that “*within a reasonable
degree of medical certainty the...[injury from which] Mr. Walton still suffers
were caused by the iatrogenic overdose of combined high dose
hydromorphone as well as oxyeodone, hydrodone, tramadol, diazepam,
pregabalin, Trazadone, Baclofen,” and those “breaches of the standard of
care....were the direct cause of neurologic damage that oecurred to Mr. Walton
and from which he still suffers to this day.” [Roz2.3228].

In his deposition, however, Dr. Stein deferred to other experts (e.qg.,
psychiatrists) as to whether Kevin suffered a psychiatric disorder rather than
an organic injury to brain tissue, “There are several people saying that it's
functional [neurologic disorder]...I'm going to stay out of that....[['m] not
offering an opinion as to whether or not Mr. Walton has a hypoxic brain

injury..... [Rot.306g9-3070]. But Dr. Stein testified that *if a Jury finds that

12



Mr. Walton has a hypoxie brain injury, these violations of the standards of
care [by Defendants] is what eaused it." [Rovgoso].
The Defense did not move to exclude any expert testimony by Dr. Stein,

and the Cirenil Court did not exclude it

]:' Iaa i{w WLI

Tofill the potential gap left by Dr. Stein’s opinion — i.e., whether Kevin
suffers from conversion disorder (a psvehiatrie disorder) — Kevin turned to a
psychiatrist. Kevin initially retained psychiatrist Joseph Wu from Irvine,
California. Dr. Wu conducted a records review and then condueted analysis of
a PET scan, comparing Kevin's results against those of a control group.  Dr.
Wu was unable to provide information regarding his control group, [Ro1.716],
and other researchers were unable to load his (older, outdated) software onto
their systems and replicate his results. [Roi.2o89). Kevin withdrew Dr. Wu

as an expert. [Ro1.2768].

Dr. Richard Adler

Kevin was then referred to Dr. Richard Adler, a Harvard-trained
physician, board-certified in psychiatry. [Roiaasi]. Dr. Adler's clinical and
forensic practice involves complex head injuries and matters of cognitive
impairment, in both civil and criminal cases.

In two decades of his practice, he has appeared 72 times as an expert

witness, and (until now) Dr. Adler's testimony has never been excluded or

13



limited. [Rot.1905, 1932] Dr. Adler has privileges at the University of
Washington hospital in Seattle and sees patients at his office.

Dr. Adler met with Kevin (and interviewed Julie) during a five-hour
examination. He reviewed hundreds of pages of records and mediecal
literature. He ordered and obtained advanced neurological testing and neuro-
imaging studies, At the time of his deposition, Dr. Adler had spent 65 hours
on his analysis. [Ro.1g40).

Based upon a wide variety of information, and for multiple reasons, Dr.
Adler concluded that Kevin's deficits reflect a physical ("organic”) injury to
Kevin's brain, rather than a psychiatric problem. He ruled out conversion
disorder [ functional neurologic disorder. And, Dr. Adler concluded that
Kevin's brain injury was hypoxic, that is, caused by having too little oxyvgen
flowing to the brain for a significant period (rather than, for example, a brain

injury caused by head trauma). [Row3413.]

Dr. Adler's Analysis
The Cireuit Court excluded Dr. Adler’s testimony in its entirety and
then granted summary judgment on the basis that without his testimony,

Plaintiffs cannot prove causation. 5o we summarize Dr. Adler’s analysis here,

Plaintiff's counsel asked Dr. Adler to investigate whether Kevin suffers

from conversion disorder or from an organic brain injury and, if the latter,

14



whether it more likely was caused by the overdose on opioids that directly
preceded his symptoms or from a snowmobile accident about 15 years before
the symptoms. (There is no other known potential eause of an organic brain
injury for Kevin.)

During his five-hour, in-person evaluation, Dr. Adler learned that Kevin
had been involved in an (apparently minor) snowmobile crash in
approximately 2003, where Kevin hit his head; was treated in the emergency
room; and released. No records have been found for this snowmobile event,
but, Kevin did report the same event Lo a treating clinician in 2020.°

Method: To answer these questions, Dr. Adler emploved the diagnostic
method customarily used in medicine. [Rot.1g20-21.] The diagnostic method
typically involves gathering patient history and symptoms, performing
physical examinations, forming a differential diagnosis (i.e., a list of plausible
potential diagnoses), conducting diagnostic tests, analyzing results, ruling out
alternative explanations, and arriving at a final diagnosis = while remaining
open to new information that would change the diagnosis. [Ro1.1807, et seq.]
“Differential diagnoses have generally been accepted as reliable by federal
courts.” Mattis v. Carlon Elee. Prods., 114 F. Supp. 2d 888, 893 (D.5.D. 2o00a0)

(Piersol, J.).

% The Defense’'s experts had copies of that 2020 record. All of the Defense's axperts
failed to analyze the significance of the snowmabile incident, and only one of tham has
even mentioned it.

15



Facts & Data: In working through the diagnostic process, Dr. Adler
gathered and considered an abundance of facts and data. These included:

» Patient History: Kevin Walton's medical history, including any
pre-existing conditions and previous cognitive or emotional
ISsUes,

o Wilness Staltements: Testimonies from family members or
caregivers about changes in Kevin's behavior and abilities.

» Medical Records: Hospital records from the admission when
Kevin was overdosed on opioids.

s Clinteal Observations: MNotes trom healtheare providers
regarding Kevin's condition during and after the hospital stay.

o Neuropsychological Fraluations: Assessments conducted to
evaluate Kevin's cogmitive funclions post-incident. These
included:

o Personality Assessment Inventory: Used to assess varous
aspects of Kevin's personality and emotional functioning,

o Gudjonsson Suggestibility Scale: Administered to measure
suggestibility.

o Impact of Event Scale - Revised: Administered to assess
the impact of traumatic events on Kevin's current
functioning,

- ONS Vital Signs Report: Included in the evaluation to

assess cognitive functioning,

16



- Quickview Social History: Used to gather a com prehensive

soctal history of Kevin Walton.
o  Traditional Brain Imaging Studies: prior EEGs and a new one
in June 2023; prior MRIs and a new one in.June 202:3; and a
prior PET scan.
o (Cuantitative Analysis of maging Studies: a quantitative EEG
(qEEG) report, a quantitative MRI (qQMRI) report, and a
quantitative PET scan (qQPET) report.
See generally, [Ro1.1851-1864).
The Defense’s Daubert motion challenged only the last category of data
(and the Circuit Court addressed only the last category) — the quantitative
imaging reports that Dr. Adler considered. Neither the Defense nor the Circuit
Court offered valid explanation why the exclusion of a single category of facts

% data invalidates Dir. Adler’s conclusions.

o Onantiabive Tiungine B

Here's a brief explanation of the quantitative imaging studies, since the
Daebert challenge focuses on them.

Each of the underlying methods (EEG, PET, and MRI) measures a
different aspeet of the human brain: an EEG measures brain electrical
activity: a eonventional PET scan measures variances in how the brain
metabolizes glucose (its souree of fuel); and an MRI reveals variances in brain

strueture,

17



Each of the underlying methods result in images which are traditionally
read by humans (who visually look at a printout or computer screen). The
practitioners who conduet this review are trained to see nuance in the visual
representation, whether the squiggles of an EEG, the white/ gray contrast of
an MRI, or eolor variations of a PET. [Roi.3397.]

However, each of these traditional methods produces data which can
be further analyzed with computing power, in order to remove subjectivity, as
well as to identify far more detailed variances than can be perceived with the
human eve. Further, once quantified, these variances in a patient’s imaging
can be compared to databases of normal brains. [Ro1.533097-08.]

Ouantitative analysis of traditional brain testing is a well-established
field of medicine. [Ro1.;3308.] The Defendants’ own experts acknowledge
these emerging fields, and one of them even claims to review “computer
generated quantitative assessments of brain volume on a daily basis.”
[Roi7zo]. It is not quackery. With the advent of modern computing power,
quantitative assessment of brain imaging technology is providing an
important evolution in medicine.

OQuantitative EEG

Quantitative electroencephalography (QEEG) ig “a family of specialized
techniques for analyzing brain electrical activity” data that is first acquired via
a conventional EEG and then subjected to "computer processing,...lo generate

detailed, statistically based graphs, tabular data, brain electrical activity maps,

18



and reports. gEEG captures brain dynamics with precision and can identify
patterns associated with neurological and psychological conditions.” [Roz.3]

The science of qEEG is "generally accepted” and has been “an
established field since the 19705, when advancements in computing made it
possible to digitize and analyze EEG data.” [Roz.3-5]. Practitioners of qEEG
analvsis utilize various “reference normative databases” (i.e., statistical
control groups) in order to compare a patient’s brain function with ‘normal’
brains. [Roz.3].

The qEEG study here was performed by Dr. Wesley Center. The Cireuit
Court found that Dr. Center is "well-gualified” and has “extensive training in
qEEG, regularly attends seminars to stay current, and performs
approximately 5o gEEG analyses per year.,” [Roi.2711.] Dr. Center wrote a
report on the gEEG findings, which Dr, Adler read and considered.

Quantitative PET & Quantitative MRI

Similar to the advancements made possible by computer analvsis of
ordinary EEG readings, quantitative analysis is likewise capable of generating
more sophisticated readings of traditional PET and MRI scans than unaided
visual readings. Quantitative analysis of MR and PIIT scans developed more
recently than gEEG, based on similar prineiples underlying the quantification
of PET and MRI scans.

Dir. Adler ordered quantitative analyses of Kevin's MRI and PET scans
by a commereial company named Cubiotech whose software is approved for

clinical use in hospitals in the European Union. [Rot.1140.]
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Dir, Adler’s Conclusions:

Conversion disorder /functional neurologic disorder is a psyehiatrie
diagnosis. Dr. Adler is a psychiatrist. He ruled out conversion disorder on at

least four grounds. [Roi.1921.]

1. DSM-5 eriteria not met, because of a plausible organic explanation.

Conversion disorder is “related to how the brain functions, rather than
damage Lo the brain's structure (such as from...infection or injury).”s
Accordingly, the DEM-5 diagnostic elements for conversion disorder require a
physician to first rule out physical causes of the symptoms. [Ro2.627]. In
Kevin's case, the overdose of opinids made hypoxic brain injury a plausible
alternative cause, [Roz2.622]. This alone precludes a diagnosis of conversion
disorder. But other factors also weigh against such a diagnosis, [Ro1,1021.]
2, No heightened suggestibility (which tends to accompany conversion
disorder)

Heightened suggestibility tends to coincide with conversion disorder.
Dr. Adler administered the Gudjonsson Suggestibility Scale to assess Kevin.

The results showed that he was not highly suggestible, which is inconsistent

7 hitps Jiweaw. mayoclinic.org/diseases-conditions/conversion-disorde r/symptoms-
causes'syc-20355187
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with the typical profile of someone with conversion disorder. [Ro1.1897]. This
finding makes conversion disorder less likely.

3. No significant listory of other psychiatric illness {which would

he expected in a conversion-disorder pattent)

Conversion disorder tends to oeeur in patients with a signifieant prior
history of mental illness. See, e.g., [Ro1.3467-3472]. Dr. Adler noted that
Kevin did not have a significant preexisting history of psychiatric disorders.
E.g., [R01.1885-1886]. This, too, makes conversion disorder less likely.

4. Kevin's Foreign Accent Syndrome is unlikely to arise
as part of conversion disorder

Kevin suffers an odd neurclogic deficit called “Foreign Accent
Syndrome.” As Dr. Adler noted, FAS overwhelmingly arises from physical
brain injury. [Ro1.1884]. The presence of FAS thus makes conversion disorder

less likely as a cause of Kevin's symptoms.

On these four separate, mutually reinforeing grounds, Dr. Adler
concluded that, more likely than not, Kevin's disabilities are not caused by

conversion disorder.

Crsteliigicn: Mo Maliness

Dir, Adler also considered the possibility that Kevin was malingering.

None of the tests indicated malingering. [Ro1.1888, 1896.] Because the
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Defense now concedes that Kevin is not malingering, [Roz.a299], we do not

discuss this issue further.

Conelusion: © rga nic Brain !m'ug[ from
Oitid-ind 1 H ,

By excluding malingering and conversion disorder as likely causes of
Kevin's deficits, Dr. Adler would help a Jury to conclude that the only
remaining potential eause — organie brain injury from hypoxia — is the likely
cause of Kevin's defieits. If there are only three possibilities an®d you exclude
two of them, then the remaining one is it.

But Dr. Adler did not rely solely on the process of elimination. Other

factors weighed in favor of an organic brain injury:

1. Increased vulnerability to physical brain injury because of a prior injury
Kevin had a snowmohbile accident in 2003 or 2004 — 14 or 15 vears

before the events at issue in this case.” Kevin likely suffered a mild traumatic

brain injury from that accident. [Ro1.18093]. Such an injury makes a person

more valnerable to future neurologie insults, [fd.] Kevin's increased

* Hose v. Chicage Nw. Transp. Co., 70 F.3d 968, 873 (8th Cir. 1995) (" Indead, ruling out
altarnative explanations for injuries is a valid medical method.”)

¥ Kavin's ability to carry on a normal {even vigorous) lifestyle between 2003 and 2018
rules the snowmobile crash as the sole and proximate cause of his new injuries in 2018,
Mo traating physiclan has suggested that Kevin's April 2018 injuries were caused by a
2003 snowmobile incident.
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vulnerability raises the likelihood that he suffered a physical brain injury from

the opicid overdose at Huron Regional on April 11, 2018,

2. Timeline of symptoms is consistent with physical injury

The timeline of Kevin's symptoms is consistent with a physical brain
injury. Thus, Dr. Adler noted that Kevin's mental status was altered shortly
after he was found with “irregular, shallow™ breathing. [Ro1.1881-1882].
Furthermore, the gradual progression of svmptoms over days is consistent
with the gradual death of brain cells that would be expected from a brain
injury. [RoLa8gg=-1800]. This increases the likelihood of a physical brain
mnjury.
S Dr. Huxford's August 2019 testing independently indicated a physical
brain injury

Dir. Adler also relied on results from independent testing of Kevin by
psychologist Michael Huxford in August 2zo10. Dr, Huxford's testing also
showed significant abnormalities despite good effort by Kevin and valid
results. [Ro1.1886-1806]. Farthermore, Dr. Adler noted that Kevin was
admitted to The Brain Injury Rehabilitation Center not for conversion

disorder, but for a traumatic brain injury. [Ro1.1886].

4. CNS Vital Signs testing indicated a physical injury.
Dir. Adler also noted that the CMSVS testing results were consistent

with hypoxic brain injury. The CNSVS is sensitive to malingerers and patients
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with conversion disorder. Kevin's CNSVS results showed true cognitive
deficits. [Ro1.1880, 189718099, Adler Dep, 82, 128-11].

5. No knoum possible eause of an organice brain injury apart from hypoxia
(oxygen deprivation)

There is only one plausible cause of any physical brain injury
manifesting in Kevin on April 11, 2018, and the succeeding days — namely, the
opioid overdose and respiratory insufficiency. Kevin suffered no trauma to his
head around then. He suffered no infection in his head. Kevin had a
snowmaohile aceident in 2007 or 2004. But as Dr. Adler notes, since Kevin had
no ongoing symptoms in the 14 or 15 vears between the accident and the
symptoms that began in April 2018, it is not plausible that the snowmobile
accident suddenly, coincidentally caused those symptoms. [Ro1.a806]). Given
a physical brain injury, hypoxia is the only plausible cause.

But Dr. Adler obtained additional facts & data, too. Dr. Adler ordered
guantitative EEG, MRI, and PET studies of Kevin. Those studies were
performed by qualified experts, who produced reports, discussed above, Dr.
Adler considered those reports together with the other facts & data he
collected. They further supported the conclusion that Kevin suffered an
organic brain injury from hypoxia.

Dir. Center's gEEG concluded that Kevin's brain demonstrates objective
signs of injury, and that those signs of injury were consistent with a hypoxic

event. Dr. Center also agreed that those signs could also be consistent with a
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head-on snowmobile crash, but, ultimately explained that the findings of
brain injury would need to be “clinically correlated,” which means, sent to a
doctor to be compared to the rest of the information available, including the
timing of onset. [Ro1.1167.]

The quantitative assessment of Kevin's 2023 MRI revealed
“abnormalities” that are *bilateral...symmetrical... patchy...and fairly
widespread. The overall appearance is consistent with a generalized insult
such as hypoxia.,” [Ro1.1858.]

A PET scan had been obtained from Kevin in May 2018, a few weeks
after his hospitalization. Dr. Adler ordered a quantitative analysis of that PET
data in September 2o23. From this, Dr. Adler eoncluded that the quantitative
PET analysis was likewise “consistent with a generalized insult such as
hypoxia rather than traumatic brain injury.” [Ro1.1861.]

n the basis of the foregoing facts, Dr. Adler concluded that Kevin
suffers not from conversion disorder but from an organie brain injury caused

by hypoxia while he was in the hospital.

THE PROCEEDINGS BELOW

The Daubert Motion
The Defendants filed a motion to exclude Dr. Adler entirely, but the
focus of their motion was narrow. In fact, it was narrow in two ways: (i) the
Defense sought to exclude Dr. Adler because quantitative brain imaging

studies are not rated or approved for the hyper-specific purpose of diagnosing
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adult hypoxic brain injuries; and (ii) the Defense sought to exclude all of D,
Adler’s testimony because he had relied on such reports (even though he had
gathered and eonsidered a multitude of other evidence).

The Circuit Court aceepted the Defense’s assumption. Principally on
that basis, the Circuit Court held that it was improper for Dr. Adler to read or
consider the quantitative imaging reports. It ordered his testimony excluded

in 1ts entirety.

The Original Daubert Order
Following a hearing in October 2024, the Circuit Court issued a written

memorandum opinion excluding Dr. Adler’s testimony entirely. [Ro1.2700].

Subsequent Motions

Following the Circuit Court’s original Dawubert order, Plaintifls filed a
motion to reconsider [Roi.2978], along with affidavits by Dr, Adler, Dr.
Center, and Dr. Rusty Turner (a neurologist who supervises Dr. Center's
gEEG work). Those papers sought to elaborate on the same points made in the
original briefing, and, to correct or clarify misunderstandings.

The Circuit Court directed the parties at the hearing to focus upon the
procedural arguments, e, the standards for reconsideration, and announced
it was less interested in hearing the merits. Further, the Circuit Court asked
on multiple occasions for Kevin's eounsel to point out “manifest” errors in the

original decision, which Kevin's counsel did, but to no avail.
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Ultimately, the Court determined that the arguments should have been
raised earlier; it refused to find error in its opinion; and it denied
reconsideration. [Roz.ai7ol.

In light of the exclusion of Dr. Adler, both the Hospital and Dr. Miner
filed summary judgment motions, on the ground that Plaintiffs could not
prove causation without Dr. Adler’s testimony. The Cireuit Court granted both
motions. [Ro2.181].

From this, Kevin and Julie now appeal and assign the following five

Crrors.
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STATEMENT OF THE ISSUES

1.

Did the Circuit Court err by exceeding its gatekeeping
authority and applyving too strict a standard to expert
testimony?

Yes, the Circuit Court erred. The guantitative imaging
studies (QEEG, gMRI, and gPET) are sufficiently established
techniques that it was proper for a physician to rely on them or
extrapolate from them. This is true, even if the physician is nota
specialist, and even if the tests are not been validated for specific
diagnoses. That is not a requirement applied in medicine.

o  Hose v, Chicago Nw, Transp, Co., 70 F.ad 068 (8th
Cir. 1995).
State v. Carter, 2023 5.D. 67, 154.
Ruiz-Troche v. Pepsi Cola of Puerto Rico Bottling Co.,
161 F.ad 77, 86 (15t Cir. 1998)
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2.

Did the Circuit Court err by excluding Dr. Adler’s
testimony based upon factual errors?

Yes, the Circuit Court erred. The Circuit Court made
manifest factual errors by misstating that Kevin's eognitive
testing was normal; that Dr. Adler had relied solely on the
guantitative testing to reach his opinions; and that Dr. Center

had disavowed the use of gEEG here.

s State v, Hullinger, 2oo2 5.1, 83, 113.
e SDCL 19-10-702.
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ot 1

Did the Circuit Court err by failing to conduct a
meaningful review of the Daubert/Lemler factors?

Yes, the Cirenit Court erred. Because of its narrow and strict
focus, and in light of its factual errors, the Cireuit Court failed to
conduet a review of the factors as they pertain to Dr. Adler,
generally as a physician engaged in the diagnostic method, and,
as they pertain to the broader question of reliability of
quantitative testing to investigate brain function.

» State v, Lemier, 2009 5.1, 86, 125

s  Hutton, C., SOUTH DAKOTA EVIDENCE, 400 (2™ ed.,
2013) (listing seven additional factors)
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3

Did the Circuit Court err by granting summary
judgment on the ground that Plaintiffs could not prove
causation without Dr. Adler's testimony?

Yes, the Cirenit Court erred. Even without Dr. Adler's
testimony, a jury could eonclude from the Defendants’
admissions and Dr. Stein’s testimony that Kevin Walton suffered
a hypoxie brain injury. Dr. Stein’s un-challenged expert
testimony establishes breaches, and, his ‘consistent with’
testimony is sufficient to negate summary judgment on
causation.

s Garrido v. Team Auto Sales, Inc., 2018 5.0, 44, Y17,
s SDCL 15-6-50.
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3

Did the Circuit Court err by failing to reconsider its
original Daubert order?

Yes, the Circnit Court erred. Unlike federal law, South
Dalkota law permits trial courts to reconsider any order, where
doing 50 will correet error and avoid unnecessary delay and
appeals. The Circuit Court misconstrued the standard for
reconsideration; however, if its original order is erroneous, the
issue is moot, On appeal, the standard of review lor this Court
appears to be whatever the underlying standard was on the
original motion.

s Sacred Heart Health Servs., Inc. v, Yankton 19, 2020
8.1 64, 1 25.

s SDICL15-6-54(b).
State v. Madsen, zoo9 5.1, 5, $12,
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STANDARD OF REVIEW

There are three standards of review implicated by this appeal.

This Court reviews a grant of sammary judgment de novo. Davies .
GPHC, LLC, 2022 8.1, /5, 17,

A Cireuit Court’s decisions regarding the reliability and admissibility of
expert opinion are reviewed for an abuse of discretion. State v. Edelman, 1999
SD 52, T4. “By definition, a decision based on an error of law is an abuse of
discretion.” Credit Collection Services, Ine, v Pesicka, zoo6 5.0, 81, 14. A
Circuit Court also abuses its discretion when a "mistake of fact...[forms] the
hasis for its condusion” about admissibility under Daubert. State v,
Hullinger, 2002 5.1, 83, 1 1.

This Court has not expressly stated a standard of review for motions to
reconsider, but it appears to review them under whatever underlying standard
was attached to the original motion at issue. E.g., State v. Madsen, 2009 S.D.

5 12,

ARGUMENT

1. The Circuit Court abused its discretion by acting as an
“armed guard” rather than as a “gatekeeper” - requiring
that medical tests be disregarded unless they have been
specifically validated for a particular diagnosis.

Prior to Daubert and Kumho, the barrier to admissibility of scientific
testimony was high. In response to widespread exclusion ol expert witnesses

whose methods had not vet achieved “general acceptance,” the United States
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Supreme Court and then this Court liberalized the admissibility of expert
testimony “with the ‘general approach of relaxing the traditional barriers to
“opinion” testimony.™ State v, Guthrie, 2001 5.1 61, 1 36 (quoting Dawbert

at 588).

A Gatekeeper, not an Armed Guard

The Daubert/ Kumho standard “more clearly defines the degree of
scrutiny the Cireuit Court must give to all experts in satisfying the
‘patekeeping’ role.” Kern, J., et al., * Daubert, Kumho, and its Impact on
South Dakota Jurisprudence: An Update,” 40 S.D. L. REV. 217, 243 (2004)
(emphasis in original ).

While cireuit courts are to determine whether the expert
testimony 1s ‘reliable” and “will assist the trier of fact,” the
‘trial courts are gatekeepers, not armed guards....[Tlhe
standard for qualifving a witness as an expert is
permissive and liberally eonstrued,

Tosh v, Schwab, 2007 8.1, 132, 1 41 (Meierhenry, J., dissenting} (quoting
Kern .., at 244) (emphasis added). *[T]rial courts should keep in mind that
‘experts need not possess a special key or invoke a magic incantation before
the gates of the courtroom are opened to them.™ Id, at 245 (quoting Gen.
Elec. Co. v, Joiner, 522 U5 136, 146 (1097)).

“The rule clearly “is one of admissibility rather than exelusion.™ Burley
v Kytec Inmovaltive Sports Equip., Ine, 2007 5.1, 82, 1 24, n.4 (gquotation

omitted). “Generally, an expert’s opinion is reliable if it is derived from the
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Joundations of science rather than subjective belief.” State v. Guthrie, 2001
S5.D. 61, 136.

*Daubert was intended to liberalize the admissibility of expert opinion
testimony, keeping out only the junk seience.”™ Tosh v. Schwab, 2007 S.D.
132, 1 41 (Meierhenry, J., dissenting) (citations omitted).

“The basis of an expert’s opinion is generally a matter going to the
weight of the testimony rather than the admissibility.” News Am. Mkitg. v.
Schoon, 2022 5.D. 79, 1 30 (quoting State ex rel. Dep't of Transp. v, Spiry,
1996 S.D. 14, §16).

(a) The Circuit Court’s order exceeded its gate-keeping
function by relying on a non-existent requirement that
medical tests be specifically validated for every potential
diagnosis the test may be considered for.

Here, the Defendants’ mation was clever, in that it artificially created a
new scientific standard: that no medical testing can be used unless it is
specifically rated and approved for the exact condition of the plaintiff; and,
that if a doctor orders such a non-sanctioned test, he must therefore be
excluded altogether.

That is not how seience works. That is not how medicine works. As D,
Adler explained:

Diagnostic tests do not give diagnoses. The tests provide factual

findings ahout the patient's body - e.g., a white blood cell count,

the presence or absence of bacteria in the cerebrospinal fluid, an

abnormal density in part of the brain, ete. The factual findings

are not diagnoses. Any given finding may be consistent with

multiple diagnoses. A physician tries to gather enough facts from
different sources to identify the most likely diagnosis.



If a diagnostic test provides facts about the body that make a

potential diagnosis more likely or less likely, then a physician

should consider that information. It doesn't matter whether that

diagnostic test has previously been used by a physician who is

considering the potential diagnosis at issue. ...

Diagnostic tests are not approved, certified, or otherwise

validated for each specific potential diagnosis for which they may

provide relevant information. It would be effectively impossible

to do so. For example, on a quick search of the Internet, it

appears there are over 200 types of cancer, over 600 recognized

neurclogic disorders, around 7,000 genetic disorders, and so on.

IL would be arbitrary and senseless to prevent physicians from

considering test results unless the test had been previously

validated for a specific potential diagnosis. If physicians were

prevented from doing so, medicine would be crippled, and

patient harm from diagnostic errors would proliferate.

[Roz.3375-76.]

The Circuit Court erred by repeatedly invoking a stricter standard than
its gatekeeping role allows. The Cireuit Court adopted the Defense’s artificial
scientific standard (that a specific test must be specifically approved for a
specific diagnosis) and then proceeded to analvze 7 out of the 8 factors in the
narrow manner invited by the Defense, See, [Rot.aror-a7iz].

In the span of six pages, the Circuit Court used a variation of the phrase
“to disgnose hypoic brain injury” in its analysis of testability; peer review;
error rate; general acceptance; relationship of the technique/methods;
expert’s qualifications; and non-judicial use. Based upon this mistaken
understanding of its role, it excluded Dr. Adler. Instead, the Circuit Court
should have concluded that it is permissible for a competent professional to
employ testing to assist in the diagnostic process, so long as a rational

connection is drawn between the broader science and this specific patient.
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(b) New technologies are admissible when the expert
extrapolates from existing methods

The &th Circuit case of Hose v, Chicago Nw. Transp. Co. is instructive
on this point. 7o F.3d 968 (8% Cir. 1995). Hese involved a novel brain injury:
an alleged toxic encephalopathy due to manganese poisoning. The plaintiff's
expert conceded that there was no known secientifie literature as to the use of
PET scans for manganese poisoning. Yet, the expert was permitled to rely
upon those PET scans by extrapolating their significance. In its affirmance,
the 8t Circuit agreed such evidenee was permissible “because it was relevant
in terms of excluding other diagnoses of [plaintiff’s] injuries and was limited
to showing consistency with, not diagnostic proof of, manganese
encephalopathy.” 70 F.ad at 973, Inshort, since PET scans were a known
technology for investigating the condition of brains, that expert was permitted
to employ that technology for a novel use. In such cases, the limitation is only
that “there is an analytical connection between the known data and the
expert’s opinion.” State v, Lemler, zoog 5.1, 86, § 25

{¢) FDA approval is not required.

A Circuit Court also errs in its gatekeeping function by requiring FDA
approval for use of medical tests. This Court has recognized that medical
testing modalities are admissible, even though “not vet..approved by the
FDA” for the specifie use, including when there is *limited data”™ due to a small
subset of affected patients. See State v. Carter, 2023 5.1. 67, 154 (citing

Smith v. Com., No. 2008-SC-000786-MRE, 2010 WL 1005007, at *3 (Ky. Mar.

37



18, 2o10)). Adult patients with hypoxic brain injuries are a rare occurrence
(since, as Dr. Adler explained, the hypoxia is usually fatal). FDA approval was
not necessary prior to Dr, Adler using quantitative brain imaging for Kevin,

(d) It is error to require hyper-specific testing prior to
admissibility

'This Court has held it to be error when a Cireuit Court required hyper-
specific testing to validate the methods used in the case at hand. Tnre TA.,
2003 5.0 56, 27, “Parents would have this Court create a requirement that
the medical profession devise a test to determine how and why a child bruises
in order for a mediesl professional to testify as to whether the child’s injuries
are consistent with abuse,” Id. In a similar vein, this Court has recognized
that it is error when a Circuil Court too narrowly constrains the subject matter
of the pertinent scientific inquiry. See State v, Wills, 2018 5.1, 21, 1 26 (citing
with approval to Montana case for the proposition that a trial court “too
narrowly conceived the subject matter” when it disqualified an expert
witness).

{e) It is error to require an expert to possess exacting levels
of skill or to hold specialist credentials

Under the Daubert standard, an experienced medieal doctor does not
need a specific ‘specialist’ designation in order Lo testify as an expert on
medical matters. MeCullock v, H.B. Fuller Co,, 61 F.3d 1038, 1044 (2d Cir.
1995) (“Disputes as o the strength of his credentials, faults in his use of
differential etiology as a methodology, or lack of textual authority for his

opinion, go to the weight, not the admissibility, of his testimony.™); accord,
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State v. Hullinger, zooz 5.1, 83, 117-18 (abuse of discretion to require
proffered expert to be “highly skilled or experienced in administering and
analyvzing the results” of the test), It is sufficient that the proffered expert has
at least some training and that the testing comports with existing standards.
See, also. First Western Bank Wall v. Olsen, 2001 5., 16, ¥ 10 ("we do not
examine an expert’s qualifications under such a restricted focus™).

Here, the Circuit Court concluded that because Dr. Adler was not a
“nuclear medicine doctor”™ or a *radiologist,” he lacked the necessary
specialization "to use gEEG, NeuroCloud VOL, and NeuroCloud PET to
diagnoses hypoxic brain injury....” [Ro2.2711].

In summary, the gatekeeping function is intended to weed out jurnk
soience and subjective testimony. It is a rule of inclusion, not exclusion.
Drarebert and Kuntho intentionally relaxed the standards, in order to permit
experts to testify about novel uses for technology, long prior to when those
novel uses achieve general acceptance.

“The proffered opinion may be inferred from accepted facts, and the
subject of the scientific testimony need not be known to a certainty.” Stale v.
Lemler, 2009 5.1, B6, Yl25. Here, there is no dispute with the underlving,
accepled faet: guantitative imaging technologies ean provide insight into the
condition of human brains, in ways that visual inspection of an MRI, EEG, or
PET scan could not. There is also no dispute that these technologies have
widespread use in the United States (in the case of gEEG) and that these exact

software platforms are used by physicians in European hospitals (in the case
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of the quantitative analysis of PET and MRI available via NeuroCloud PET
and NeuroCloud VOL).

If the Defense believes that Dr, Adler misread, misunderstood, or
mistakenly applied these technologies, the place for addressing this is via
cross-examination. A Cireuit Court is not equipped to resolve scientific
questions like this, and, it oversteps its gatekeeping role by doing so.

Here, the Cireuit Court erred by requiring

a level of assurance that science realistically cannot

achieve and that Daubert does not demand. The adoption

of such a standard impermissibly changes the trial judge’s

role under Daubert from that of gatekeeper to that of

armed guard. That mistaken application of the law

likewise constitutes an abuse of discretion.
Ruiz-Troche v. Pepsi Cola of Puerto Rico Bottling Co., 161 F.3d 77, 86 (18t Cir.
1998) (cleaned up; citation omitted).

In sum, the Cirenit Court abused its diseretion by applying the wrong
legal standard. It was proper for Dr. Adler to read and consider the
quantitative imaging reports. The order excluding Dr. Adler should be

reversed in its entirety.

2. The Circuit Court abused its discretion by getting basic
facts wrong in support of its exclusion of Dr. Adler

[t is also an abuse of discretion when a lower court uses faulty
information as a basis to exclude evidence. Here, the Circuit Court made

demonstrable factual errors in its written opinion.
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(a) Kevin's psychological testing was abnormal and

indieative of a hypoxic brain injury

In the course of reaching its decision the Cireuit Court wrote that “Dr.

Adler did not indicate that any of [Kevin's] psychological testing was

indicative of hypoxic brain injury,” and it found this fact to be "significant.”

[Ro1.2709; Memorandum Opinion, p. 1o]. But this is wrong. And this error

18 demonstrated in at least five places in the Record.

As Dr. Adler testified, Kevin's (CNSVS) testing results showed
Lrue cognitive deficits. [R1886, 1897-1808; Adler Depo. Ba; 128-
1.

Dr. Adler’s interview and assessment eonfirmed that Kevin's
eradual progression of symptoms (increasing cognitive

impairment) over a period of days is consistent with the gradual

"% The Cirguit Court was told this via Kevin's briefing, three months prior to the first
Daubert hearing. [RO1.1961].

And even in its own briefing, the Hospital highlighted three further examples of Kevin's
cognitive daficits:

firgt, in spite of being functionally dizabled and unable to work, one of the
neurscognitive batteries revealed the Kevin himself was unaware of the
true extent of his own disability. See, [R01.25356] (Keving presently has a
“non-elevated score related to" the "current impact’ of the “anchering
avent,” as related in the Hospital's Reply brief, and refaerencing the IES-R
test); and

second, that Kevin's "memoary and concentration were impaired.” See,
[RO1.2555] (discussing Kevin's "brief mental status examination™); and

third, that Kevin's testing revealed “weaknass in visual memory,
paychomaotor and motar spead.” See, [RO1.2533] (discussing CNS-VE
testing)
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death of brain cells that would be expected from a brain injury.
[R. 1899-1900; Adler Depo. 134-137].9

Dir, Adler drew upon prior psvehological testing by a treating
doctor in 2019 showing signilicant abnormalities despite good
effort. [Ro1.1886, 1896].# Huxford's testing also indicated a
lack of malingering {which was a potential cause to rule out). Id.
Dir. Adler also conducted “suggestibility” testing. Kevin's scores
indicated low suggestibility, which was an indicator that Kevin
did not have functional neurological disorder.’? So, although this
particular test is not “indicative of hypoxic brain injury™+ in
isolation, it provided a further basis to rule out lunctional
neurological disorder, and thus point toward a brain injury.
And, Dr. Adler used the DSM-5 1o assess the diag nostic eriteris
for conversion disorder. Based upon his testing and other
information, Dr. Adler concluded that the eriteria were not met.

[FL18g7-1808, 1885-1886]Y% And by ruling out conversion

" The Circuit Court was likewise told this via Kevin's briefing, three months prior fo the
first Daubert hearing, [RO1.1980].

13 E g. [R.3458] (comprehensive review of 1285 patients indicates that functional
neurslogical diserder Is “characterized by helghtened responsiveness to verbal

suggestion”)

* As argued by the Hospital below, at [R.25586].

13 This, too, was axplained to the Cireuit Court via the same briefing, months prior to the
first Daubert hearing.
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disorder, this left a brain injury as the leading, verifiable cause of

Kevin's injuries.

(b) Dr. Adler used multiple sources of data to form his
opinions, and not only the quantitative analysis.

In parallel with its mistake that Kevin's neuropsychological testing was
“normal,” the Cireuit Court concluded that the only evidence of Kevin's brain
injury was from quantitative analysis. [Rol.z7oz; 27o0]. This is also error,

This error was apparent from the Record as of the original Daubert
order in October 2024. Dr. Adler's report (at page g2} explains that he arrived
at his opinions using a multitude of “convergent” data sources (Figure 17),
and, throughout his deposition he identified and clarified the various sources
of information he used, beyond the guantitative analysis.

Then, as part of the motion for reconsideration, Dr. Adler’s Declaration
provided another detailed analysis of his method, including his explanation
that he could reach the same conclusion using Factor 1 through 11, which
excluded the quantitative imaging information. [Ro1.3582-3380] ( 11 54 to
116). See, also, [Ro13408] 4 219] (Pwith or without consideration of the

quantitative reports™).

(¢)Dr. Center did not disavow the use of qEEG technology
for its use by Dr. Adler to evaluate Kevin's condition

Third, the Cireuit Court found (mistakenly) that the expert who

performed the qEEG study (Dr. Wesley Center) had disavowed the use of
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qEEG for diagnostic purposes. This, too, was wrong. This error is

demonstrated in several places in the Record

This error arose from a single piece of deposition testimony, which

Circuit Courl interpreted as meaning Dr, Center believed *gEEG cannot be

used for diagnostic purposes, deeming such use as illegitimate.” [Ro1.z726;

Memorandum Opinion, p. 12]. In short, Dr. Center said gEEG is not a

standalone diagnostic test for a brain injury, but, that it can be properly used

with other information to render a diagnosis.

L]

In Dr. Center’s original report, he qualified his findings as
needing "clinical correlation.” [Roz.23]

In Dir, Center’s original report, he also advised that gEEG tests
are “ancillary tests that are not intended to provide a diagnosis
by themselves but are used Lo evaluate the nature and severity of
deregulation.” [Roz.35]. “A diagnosis is performed by the
clinician [who integrates various information] to render a
diagnosis..” Id.

In his supplemental affidavit, Dr. Center explained the Cireuit
Court had taken him out of context. “As I testified, gEEG is
appropriately used to test a hypothesis of a diagnosis made by
competent medical authority and to explore the extent and
nature of that diagnosis from a neurobehavioral perspective. |
was referring bath to my [own] inability to diagnose any medical

condition regardless of the technology [ use as I am nol a
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physician, and that EEG is not properly used in a vacuum....”
[Roz.8].

» Dir, Center also expressly endorsed how his qEEG report had
been used here: namely, that Dr. Adler “used my qEEG report to
inform his diagnosis of Mr. Walton.... This is an acceptable use of
Kevin Walton's qEEG report by a psychiatrist” as “one piece of
information among other evidence.” [Roz2.9].

» “Provided that the qEEG is being used with other diagnostic data
and information, it is a valid, accepted tool for use to aid in
diaghosis.” Id.

In summary, the Cireuit Court excluded Dr. Adler’s testimony based
upon three demonstrable factual errors: that Kevin's cognitive testing was
normal; that Dr. Adler solely relied on quantitative testing; and that Dr.
Center disavowed its use for diagnosing Kevin. All of those errors were eritical
to its evaluation of the admissibility of Dr. Adler's testimony. These errors
were manifest from the Record as it existed prior to the original Daubert
hearing, and Kevin attempted to correct each of them via reconsideration. A
reliance upon erroneous facts to exclude expert testimony is an abuse of

discretion. Dr. Adler’s exclusion should be reversed upon this basis, as well.
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3. The Circuit Court abused its discretion by failing to
conduct a meaningful review of the Daubert/Lemler
factors.

In light of the Circuit Court’s legal and factual errors, its analysis of the
Daubert/Lemler factors was erroneous. Stafe v, Lemiler, 200g 5.D. 86.

As noted above, the Defense and the Circuit Court focused entirely on
one category of facts and data that Dr. Adler considered: the quantitative
imaging reports. The Cireuit Court applied each of the Daubert factors in
hyper-specifie fashion. The Court did not ask if the gEEG, gMRI, and qPET
technologies were reliable in providing relevant information about the brain,
but whether the technologies had been specifically proven to diagnose a brain
injury caused by hypoxia (as opposed o other causes of brain injury). As
discussed above, that is the wrong question and the wrong way to apply
Daubert.

Notably, the Circuit Court did not address any of the [actors as they
pertain to Dr, Adler as a medical doetor offering opinions using the diagnostie
method. And the Circuit Court's analysis of the quantitative technology did
not address the science underlying it, focusing solely on the narrow question
of its use for "diagnosing hypoxic brain injury,™®

[T ane asks the correct question — whether the technologies reliably

provide information about the brain that may be relevant = the answer is Yes.

% Dr. Adler can alse meet the seven “additional” Deubert factors that Dr. Hutton
idantified in her evidence treatisa. Hutton, C., SauTH DaxoTA EVIDENCE, 408 (2" ad.
2013). They were outlined and applied in the brigfing below. [RO1.2881; 3001-3002].
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In summary form, the factors would have been readily provable using the

evidence that the Circuit Court had before it.

Dir, Adler’s
Differential
Diagnosis
Method

Quantitative Brain Imaging
Technology

Yes. (Any doctor

Yes. Any doctor ean take Kevin's existing

Testablet can follow and EEG, MEL or PET {or another patient’s EEG,
CAtADIC repeat the same MEL or PET) and run them through the same
methond, ) software, sinee it is broadly and eommercially

available. |Eo1.3404.]
ﬁ: i Yes. Yes, a5 o the underdying seience. [Ro1.3404.]

Known Error
Rate

Yes, [Any doctor
can look for errors in
the methodobosy. )

Yes as to the brain imaging (EEG, MEI, PET)
and as 1o the quantitative analysis of them.
[Bo.3404-05.] ) .

Yes as to the brain imaging (EEG, MRI, FET)

Etandards Y, and as to the quantitative analvsis of them.
[Bol.5405.]
No, but *wide” aceeptance of qEEG to assess
General v, brain injury, including hypoxia;*® and clinical
Acceptance e use of NewroClouwd PET & VOL in Europesn
hospitals 17
Relationship | Y& (disgnosinga | i sz
£ Method tg patient as to Yes, extrapolating brain quantification
i . A potential peychiatric | software to evaluate brain condition.
Technique illness) B )
L T Yes, The imaging was performed by qualitied
aalified ted (psyehiatrist technicians, and the quantitative analvsis was
Q Fuling U formed by qualified experts — Dr. Cente
diagnosing brain FrAVIRNEAL T LR S i
Expert maladies) for qEEG, and the EU-approved software by
QuEiotech for QMRI and qPET.
Yes, Widespread use L:FqF.-EG f-l:rl‘l:"r::u-.h:'ﬁ,
o both in research and clinically. For g MR and
Non-Judicial | Yes. (The practice of | gPET, clinical use of the QuBiotech software
Uses medicine, ) in BEuropean hospitals (with other providers

performing similar services in the US and
elsewhere).

' State v. Lemler, 2008 S.D, 86, Y 35 (admission of disputed expert upheld in part
because "the theories and techniques in guestion ether had been or could be tested™)

¥ [RO2.5] {Center Affidavit, T 10)

18 The Defense concedes that NeuroCloud VOL and PET are usad in European
hespitals to provide brain imaging for patients. [R.25621-2562]
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When properly applied, Dr. Adler's proposed testimony, and his
reliance upon quantitative imaging technology, meets the necessary

standards. None of his testimony should have been excluded.

4. Even without Dr, Adler’s testimony, a jury can reasonably
find that the Defendants’ overdosing of Kevin caused his

current deficits. So the grant of summary judgment
should be reversed.

Both the Hospital and Dr. Miner confined their motions to the issue of
causation, based upon the exclusion of Dr, Adler. Thus, in the event that this
Court reverses all or part of Dr. Adler’s exclusion, the summary judgment
maotion will be moot, and it should be reversed.

In the alternative (and without conceding that Dr. Adler’s testimony
should be excluded or limited), the Cireuit Court's grant of summary
judgment was in error even without Or. Adler.

The Record contained sufficient grounds upon which Kevin can prove
causation, albeit with circumstantial evidence; expert testimony about how
Kevin's injuries are “consistent with” eertain causes; adverse inferenees; and
party admissions, as opposed to direct opinion causation testimony from an
expert.

In South Dakota medical cases, “circumstantial evidence can create an
inference of causation even though it does not negate the existence of remote
possibilities that the injury was not caused by the defendant.” Garrido v.

Team Auto Sales, Inc., 2018 5.D. 44, ¥ 17 (quoting Van Zee v, Stowx Valley
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Hosp, 315 N.W.2d 4809, 495 (5.D. 1982)). “It must be a clear case before a
trial judge is justified in taking these proximate cause issues {rom the jury.”
trarride v, Team Auto Sales, Ine., 2018 5.0, 41, T16.

Onee a breach of the standard of care is shown, a medical malpractice
plaintiff can defeat a summary judgment motion by presenting circumstantial
evidence from which *a jury could reasonably infer from the evidence...that
[the medical provider’s] negligence injured [the plaintiff].” Hanson v, Big
Steme Therapies, Inc., 2018 5.1, 60, 1 35.

“[Tlhere must be no genuine issue on the fnferences to be drawn from
[the] facts,” Godhe v, City of Rapid City, 2022 5.1, 1, 19 20. A plaintiff need
only prove “that it is more probable that the harm resulted from some
neglipence for which defendant was responsible than in consequence of
something tor which [s]he was not responsible.” Id., 1 55

Here, the Record even without Dr. Adler contains sufficient evidence of
causation. Dr. Stein testified that Kevin's injuries are consistent with a
hypoxic injury, and, that the circumstances created by the Hospital and Dr.
Miner are consistent with creating such injuries. In addition, Dr. Stein
provided eireumstantial evidence as to the fiming of causation when he
recognized that Kevin's sudden eessation of pain in the early morning hours of
April 11 is consistent with brain injury occurring at that time.

The Jury could find evidence in the Defense’s admissions, namely, their
creating medical records indicating that Kevin has a non-traumatic brain

injury, and that his injuries are consistent with such an injury. And, the Jury
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could use an adverse inference against the Defendants, namely, that the
absence of contemporanenus records of hypoxia is their own fault, and that
they cannot benefit from the absence of safety records they failed to create in
the first place. Gotto v. Eusebe-Carter, 60 A.D.ad 566, 568, 802 N.Y.S.2d 101,
195 (2010). The Record is sufficient to sustain a verdict on eausation, even

without Dr. Adler.

5. The Circuit Court erred by issuing its original
Memorandum Opinion and then by failing to
reconsider it.

Finallv, we address the procedural aspects of a motion to reconsider.

The Cireuit Court refused to reconsider the issue on its merits and
instead exercised its discretion not to reconsider those merits. The Circuit
Court cited no authority in its raling but appeared to follow a more stringent
test for reconsideration, such as those followed in some federal eireuits.

A Circuit Court in South Dakota has broad flexibility to conduct such a
reconsideration, which implies broad diseretion to refuse to do so. By Rule,
any order or decision in a case “is subject to revision at any time before the
entry of [final] judgment.” SDCL15-6-54(b). “A memorandum decision is not
4 binding decision ending the case, [and] it is the prerogative of the circuit
court to re-think a decision from the bench or a memorandum decision.”
Sacred Heart, 2020 5.1, 64, 125 (quotation omitted).

We suggest that regardless of the standard for reconsideration, when a

Cireuit Court has issued an opinion that contains legal and factual errors, its
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duty is to correct those errors through further proceedings, and its failure to
correct those errors is an inherent abuse of its discretion. C.f, Brendiro v.
Nelson, 2006 5.1, 71, 142 (Konenkamp, J., concurring) ("Judges have an
obligation to reexamine their views when superior proof is brought forth to
challenge previous understandings. For me, such is the case here.™).

And in all instances, the review on appeal is simply the same standard
as the underlying question, based upon the entirety of the Record. Notably,
the Cireuit Court did not strike any of the materials submitted with the motion
to reconsideration, and, they remain part of the Record.

In short, the Dmibert question should be resolved under the ordinary

Dawbert analysis upon the entire Record.

CONCLUSION

Dr. Adler’s testimony was challenged (and then excluded) on the basis
that he subjected Kevin's unusual case to newser tests (a quantitative EEG)
and cutting-edge tests (quantitative software analvsis of his MEI and PET
scans) that other physicians use in their clinical practice.

Dr. Adler did not invent these tests for litigation, nor are those tests
tantamount to gquackery. He approached this case like he would approach any
complex head injury. His testimony should not have been excluded, and

summary judgment was in error. We request reversal of both rulings.

Dated this 30t day of May, 2025.
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INTRODUCTION
This is a medical malpractice matter inftiated by Kevin and Julie Walton {hereinafier

“Plaintiffs"} against Huron Regional Medical Center, Ine.; William J. Miner, M.D.; and John Does
and Jane Does (hereinafter “Defendants™) to recover damages Plaintifls allege were caused during
Kevin Walton's stay at Horon Reginal Medical Center, Inc. during April 2018, Defendant HRMC
has made a Mation to preclude Plaintiff from using Dr. Center and Dr. Adler, M.D., in whole or in
part, as a medical expert because their methodologies are not scientifically valid or accepted. The
Plamtiffs have since removed D, Center from their witness list and stated the motion is now moot
as it relates to Dr. Center,

After considering the proffered expert testimony, the arguments of counsel and the
applicable autharities, Defendant’s motion to exclude certain opinions of expert Richard 8. Adler,
M.D., is GRANTED.

BACKGROUND

Om April 8, 2018, Kevin Walton was admitted o Huron Regional Medical Center
{hﬂﬁmﬂﬂ “HREMC™) for testicular pain. During his stay. Mr. Walton was prescribed Dilaudid to
mianage the pain. Under the care of Dr, Miner, Mr. Walton's dosage of Dilaudid was increased.

Mr. Walton alleges that HRMC failed to adequately monitor him and, when staff did check on him,
they found him near death with irregular and shallow respirations, As a resuls, Mr. Walton contends
that he suffered an opioid overdose leading to hypoxic brain injury. He claims that this event caused
~ eonfusion, agitation, speech in a foreign accent, generalized weakness, weakness in s right leg,
and difficulty walking. HRMUC denies these allegations. attmbufing the symptoms to Mr. Walton's
pre-existing and post-hospital medical conditions,

In support of his claims, Mr. Walton has retained Dr. Adler, a Harvard-trained physician,
board-certified in psychiatry, with a specialization in child and adolescent psychiatry. Dr. Adler has

concluded that Mr. Walton experienced hypoxia, which he believes is directly and proximately

UMr. Walbon suffered a head injury when he was in 8 snowmobiling accident.
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caused Mr. Walton's injury. To reach this conclusion, Dir. Adler utilized a range of diagnostic tools,
including neuroevaluative testing through administration of neurcevaluating testing, done via
quantitative electroencephalogram (herein after gEEG), brain magnetic resonance imaging (MBI
including volumetric quantification, review and possible analysis of further testing (such as 2 FET
scany”, Dr. Adler also conducted psychological testing and interviews, as well as the opinions of Dr.
Center to form his opinion,

Plaintiffs argue that the methods emiployed by Dr. Adler and Dr. Center are relinble, well-
established, and meet the Daubert standards. To determine that Mr. Walton suffered from hyposia,
Dr. Adler and Dr. Center used NeuroClood software, Specifically, the MR of Mr. Walton's brain,
conducted on June 6, 2023, was analyzed using NeuroCloud VOL; while the PET scan from May
31, 2016, was analyzed with NewroCloud PET. Both software tools are commercially developed
products from Cuibiotech Health Intelligence. Additionally, Dir, Adler and Dir. Center used gEEG m
conjunction with NeuroClowd o analyee Mr. Walton's brain images. Mr. Walton asserts that gEEG
and NeuroCloud have been in use since the 19%0s for both practice and research, The combination
of qEEG, NearoCloud, and the absence of other plausible causes for Mr. Walton's symptoms led
Dr. Adler and Dr. Center to conclude that he suffered from hypoxia rather than g traumatic brain
injury.? The NeuroClowd software, NeuroCloud VOL and NewroCloud PET, along with the gEEG
software, are the subjects of the Defendants’ motion,

Contrary to the argument made by the Plaintiffs, HRMC asserts that the methodology used

by Dr. Adler and D, Center fail under the Daubert factors based on the argument that the

"The scans were not read by Dr. Adler. The scans were mfecpreted by Dr, Center, Ph,D3,, who is the LPC of Brain
and Behavior Associates, hired by the Plaintiffs as an expert. Dr, Center will net be called af trial, Dy, Adler relfed
on D Center’s readings to form his own opinden.

1 pr, Adler and Dr. Center use a prior snowmobile accident thal coused an emergency reom visit and surgery to
Mr. Walton's lower jaw fn thedr analysis. HRMC contends that no medicnl records have been disclosed from any
medical provider that reflect the incident or jaw susgery, As such, Dr. Adler and Dy, Center sttribufs the injury
Mr. Walton is facing to ihe incident ai HEMC hoapital and not to the snowmohile accidant.
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technology used is unreliable and defective and will not help assist the jury. HRMC points ouf that
there is a disclaimer on the NewroCloud VOL and NeuroCloud PET studies, which states:
“Disclaimer: The results provided by NeuroCloud PET are not a disgnostic report but a too] for
image quantification. Qubiotech Health Intelligence 8.1, accepts no responbility for the use of
NeuwroCloud PET for purposes other than those specified.” HRMC further notes that MNeuroClowd
VOL and NeuroCloud PET are listed to reveal conditions such as Alzheimer’s disease, frontal
n;n.tpnml dementia, multiple sclerosis, temporal lobe epilepsy, Parkinson’s disease, and refractory
epilepsy, but does not list hypoxie brain injury. Consequently, HRMC argues that Dr. Adler and Dr,
Center should not be permitted to testify about the technology’s diagnostic capabilities, as gEEG
and NeuroClowd are not intended to diagnose hypoxie brain injury based on the commercial
technology used.

APPLICABLE LAW
Admissibtility of expert testimony is governcd by SDCTL § 19-19-T02 (*Rule 702™):

A wilness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise i

(a) The expert’s scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or o determine a fact in
igaue;

(k) The testimony 1s based on sufficient facts or data;

{c) The testimony is the product of reliable principles and methods; and

(d) The expert has reliably applied the principles nd methods o the facts
of the case.

SDCL § 19-19.702.

The South Dukota Supreme Court has adopted the requirements of Daubert v. Merrell Dow
Pharmaceuticals, Inc,, regarding admissibility of expert testimony, requiring that “the proponent
offering expert testimony [] show that the expert’s theory or methed qualifies as sclentific,
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technical, or specialized knowledgel.|” Burley v. Kytec Innovative Sports Eguipment, Inc., 2007
5.D. B2, 9 13, 737 N.W.2d 397, 402 (citing Dauberr v Mervell Dow Pharmaceuticals, Inc., 509
118, 579, 597 (1993}). “This burder is met by establishing that there has been adequate empirical
proof of the validity of the theory or method.” State v. Gthrie, 2000 8,161, 9 34, 627 N W 24
4001, 416.

In terms of reliability of expert testimony, four Daubert factors guide the Court's
consideration: (1) whether the theory or technique in guestion can be (and has been) tested, (2)
whether it has been subjected 1o peer review and publication, (3) its known or potential error rate
and the existence and maintenance of standards controlling its operation, and (4) whether it has
attracted widespread acceptance within a8 relevant scientific community.” State v. Lemier, 2009
S, B6, Y 24, 774 N.W.2d 272, 280, When assessing an expert's methodology in terms of
reliability, a trial court can consider several nonexclusive factors, including:

(1) whether the method is testable or falsifiable; (2) whether the method was

subjected to peer review; (3) the known or potential ermor rate; (4) whether

standards exist to control procedures for the method; (5) whether the method is
generally accepted; (6) the relationship of the technique to methods that have been

established as reliable; (7) the qualifications of the expert; and (8) the non-judicial
uses to which the method has been put].]

I, § 35, 627 N.W.2d at 416 (citing Dauberr, 509 U5, at 593-95).

Prior to admitting expert testimony, the trial court must “first determine that such gualified
testimony is relevant and based on a reliable foundation.™ Jd. ] 32, 627 N.W.2d at 415; see aiso
Rogen v. Morson, 2000 8.D. 51, 9 13, 609 N.W.2d 456, 459 (stating the trial court must ensure
that an expert’s testimony rests on both “a relighle foundation and is relevant to the task at hand™),
“A fundamental baseline for reliability is that experts are limited to offering opinions within their
expertise.” Relnfeld v. Hutcheson, 2010 5.13, 42, 1 27, 783 N.W.2d 284, 292 {quoting Garfand v.

Rosskmecht, 2001 S.D 42, 9 11, 624 N.W.2d T00, 703}, The trial coust exercises a gaiekeeping
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fumetion, and the trial court’s discretionary authority is broad. Kosfel v. Schnwariz, 2008 5.D. 85, §
749, 756 N.W.2d 363, 387-88 (citations omitted); See State v. Lemler, 2009 5.D. 86, 4 24, 774
N.W.2d 272, 280 (quoting Kumhe Tire Co.. Lid v. Carmichael, 526U 5. 137, 141 (1999}) (stating
that the Danbert reliability test is “flexible,” and specific Daubert factors “neither necessarily nor
exclusively applies to all experts or in every case™). Additionally, the trial court must decide
whether an expert’s knowladpe will “assist the trier of fact to understand the evidence or to
determine a fact in issue,” under Rule 702, Burley, 2007 51D, 82,9 16, 737 N.W.24d at 404,

The proporent of the testimony must demaonstrate that the testimony is competent, relevant,
and reliable pursuant to SDCL § 19-19-104(a) by a preponderance of the evidence, Jd § 13, 737
N.W.2d at 403 (citing Daubert, 509 U.S. at 5392 n. 10). “Relevance embraces *evidence having
any tendency to make the cxistence of any fact that is of consequence to the dﬂ:nnjnaﬂqn of the
“action marg probable or less probable than it would be without the evidence.”™ fd. {guoting
Guthrie, 2001 S.D.. 61,9 32, 627 N.W.2d at 413). *A party who offers expert testimony is not
required to prove to a judge in a Dawbers hearing that the expert’s opinion is correct: all that must
he shown is that expert’s testimony rests upon “good grounds, based on what is known."™ [d. at 7
24 {quoting Dauberr, 509 1.5, at 590}, Consequently, when determining reliability, “ltJhe focus
o must be solely on principles and methodology, not on the conclusions that they generate.” State
v, Huber, 2010 5.D. 63, 9 29, 789 N.W.2d 283, 292 ll_'qun-iing Lemier, 2009 S.D. 86, 9 25, 774
N.W.2d at 281).

ANALYSIS

HEMC argues that Dr. Adler’s diagnostic methodology is unreliable and should theretore

be excluded. The core o HRMOC s eoncerns focuses on the reliability of the gEEG and NeuroCloud

technologies employed by Dr. Adler and Dr. Center in reaching the hypoxic brain injury diagnosis,
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Additionally, HRMC contends that Dir. Adler’s testimony will not assisi the jury and should be
excluded on those grounds as well.

Plaintiffs theorize that HRMC's actions were the legal canse of Mr. Walton's brain injury
based on two main points: (i) HRMC administered higher dosages of Dilaudid. Toradol, and
Pergocet to Mr. Walton; and (ii} HRMC failed 1o adequately monitor Mr. Walton, leading to slow
respiratory breathing, and subseguently causing a hypoxic brain injury. In support of this theory,
Dr. Adler’s methodology was as follows:

Dr. Adler, when approached with this matter, used a disgnostic method that is typically
used in medicine. Dr. Adler (a) gathered some of the patient’s history and symptoms; (b)
performed physical examinations; (¢) conducted diagnostic tests: (d) analyzed the results; (e)
formed a differential dingnosis; (f) _rqie:d oot alternative explanstions; and {g) armved at a final
diagnosis. Dr. Adler viewed Mr. Walion's medical history, including any pre-existing conditions
and previous cognitive or emotional issucs, witness statements from family members or caregivers,
medical records from the alleged overdose on opioids, clinical observations, neuropsychological
evaluations, and imaging studies.

The imaging studies were conducted via neuroimaging eand EEG analyses. These tests
included (2) an MRI of the brain, (b) a PET scan which was analyzed using the NeuroCloud PET;
(c} a quantitative MRI which showed bilateral, patchy volume loss, particularly in areas pertinent
to Mr. Walton's issues; and (d) a gEEG. HRMC argues that Dr. Adler's opinion regarding the
imaging studies is unreliable due (0 the methodology vsed by Dr, Adler. Plaintiffs contend that
HEMC" s propositions regarding the imaging studies are one of credibility for the jury to decide,
not for this Court to decide because of the methodology,

1. Whether the Plaintiffs have established that Dr. Adler's testimony meets the Daubert
factors as applied by South Dakota courts, thercby permitting him to testify at trial.
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a. Whether the method itself is testable.

HREMC challenges the reliability and validity of the testing methods employed by Dr. Adler
and Dr. Center. According to HRMC, when questioned alsout the accuracy of the gEEG, Dr. Adler
was unable to provide information and deferred to
Dir. Center. When Dr. Center was subsequently asked the same question, he responded that he did
not know, as the accuracy of the qEEG is not '-é}'pir:afly addressed. Furthermore, HRMC raises
concerns regariiin;g NeuroCloud technelogy, both the VOL and PET. Dr. Adler reporiedly stated
that there has been no testing for the accuracy or reliability of the NewroCloud VOL and PET
methods in relation to hypoxic brain injury.

The Plaintiffs’ experts, as weil as the record, provide no evidence that gEEG or the
NeuroCloud tﬁr.:hnlnlﬂgy is testable. The Plaintiffs never addressed this factor in their briefs or
affidavits,

h. Whether the method was subject to peer review.

HEMC argues that the methods utilized by Dr. Adler and Dr. Center lack peer review
validation. Specifically, Dr. Adler acknowledged that there are po peer-reviewed publications
cencerning the use of gEEG for diagnosing hypoxic brain injury. Dr. Center confirmed this
assertion. Similarly, regarding the NeuroCloud VOL and PET systems, Dr. Adler indicated that
no peer-reviewed publications exist for using these technologies to diagnose hypoxic brain injury.

The Plaintifts did not provide any evidence on this factor in their briefing and affidavits,
The record is void of any peer review regarding the use of ¢EEG, NeuroCloud VOL., and

NewroCloud PET to diagnose hypoxic brain injury.

e. Whether there is a known or potential error rate
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D Adler testified he was unaware of the error rate sssecisted with wsing gEEG for
diagnosing hypoxic brain injury. Dr. Center similarly indicated that no established rate of error
exists for this method, Regarding the MeuroCloud VOL and PET testing, both Dr. Adler and Dr.
Center were unable to provide information on any rate of error testing for diagnosing hypoxia with
this technology. The record is void of any evidence regarding the potential error rate with use of
this technology in general, or more specifically, with the use of this technology to diagnosis
hypoxic brain injury.

The Plaintiffs did not provide any evidence regarding the potential error rate of the gEEG,
MNeuroCloud VOL., and NeuroCloud PET.

d. Whether standards exist to control procedures for the method

HRMC asserts that there are no established standards or control procedures for the test
 methods or algorithms used in gEEG and NeuroCloud VOL and NeuroCloud PET systems. These .
testing methods are commercial programs, and as a resuil, the Plaintiffs have nol identified any
existing standards for these technologies, Furthermore, when questioned, the Plaintiffs’ experts
were unable to provide any data or standards related to this testing method.

e. Whether the method is generally accepted.

HRMC highlights Dr, Adler’s deposition testimorny, where he edmitted to being unaware
of any hospitals that use gEEG to diagnose hypoxic brain injury. Dr. Center testified that he was
not aware of anyone using gEEG-guided neurofeedback in Sioux Falls, Additionally, Dr. Adler
stated that he was also unaware of any hospitals employving NewoCloud YOL and NeuroCloud

PET systems for diagnosing hypoxic brain injury.
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Plaintiffs assert the reliability of ¢EEG, citing its FDA approval and its broad applicability
for various purposes. They note that the FDA has approved qEEG devices specifically for
analyzing digital EEGs, which they argue underscores the tool's reliability.

Plaintiffs argue that gEEG is a well-established diagnostic method, having been used since
1994 o assess brain function, detect abnormalities, and assist in the diagnosis and treatment of
neurological disorders. They emphasize that qEEG is commonly used in conjunction with other
diagnostic tools, Plaintiffs’ argue that Dr. Adler emploved qEEG along with additional methods
to provide a comprehensive assessment, Dy, Adler also considered various potential causes for Mr.
Walton's fssues, including conversion disorder, physical brain injury, malingering, and a traumatic
brain injury from a past snowmobile aceident. After evaluating these alternatives and ruling them
out, Dr, Adler concluded that hypoxia was the most likely diagnosis.

- Plaintiffs argue that they are using qEEG primarily to demonstrate the presence of brain
abnormalities rather than to specifically indicate a hypoxic brain mjury. Plaintiffs argue Dr, Adler
employed the gEEG in conjunction with other evidence to support his diagnosis of hypoxic brain
injury, relving on the gEEG mainly to identify abnormalities. It is significant however that Dr.
Adler did not indicate that any of his psychological testing was indicative of hypoxic brain injury.

Regarding the NeuroCloud technology used for MRI and PET scans, Plaintiffs argue that
it iz reliable due to its use in multiple hospitals across the ELT and the UK. The NeuroCloud has a
CE mark, signifying its compliance with health, safety, and environmental protection standards
for products sold within the European Economic Area. Plaintilfs assert that the use of MeuraCloud
for analyzing MRI and PET data is supported internationally and should be considered valid here.

The determination of its reliability and relevance is for the jury to decide.

Page 100 of 13
APP. 010



Contrary to Plaintiffs’ assertion, HRMC points out that MewroCloud VOL and PET are
approved in Europe for different purposes other than diagnosing 2 hypoxic brain injury. Plaintiffs
have not provided a single example where these technologies were used to diagnose a hypoxic
brain injury.

f. Whether the relationship of the technigue to the methods that have been
esiablished is relinble

HRMC argues that the testing methods used by the Plaintiffs’ experts lack a connection 1o
the reliable diagnostic practices employed in hospitals and clinics for assessing hypoxic brain
injury. Specifically, HRMC points out that Dr. Christepher Gregory, a nuclear radiologist at Avera
MeKennan, interpreted Mr. Walton's PET scan as normal, which contrasis with Dr. Adler’s
ml&rprﬂal;mn showing shnormalities.

¢ HRMC emphasizes that PET scans are a well-established and reliable diagnostic tool. [n
addition to the PET scan, Dr. Adler performed an EEG, which also showed no significant
abnormalities, despite some mixed activity. According to HRMC, while the NeuroCloud VOL
identified an abnormality, this finding contradicts the results from more rehable and established
MRI scans. HRMC contends that the discrepancies between the NeuroCloud VOL and the MRI
findings suggest that the computerized programs used to read MRIs may be unreliable, especialiy
when the acmual MR images are interpreted as normal.* Again, the Plaintiffs did not address this
Factor as it relates o hypoxic brain injury or brain injury in general.

g. Whether the expert has qualifications

HERMC contends that Dr. Adler lacks the qualifications necessary to interpret MR results.
As a psychiatrist, Dr. Adler is not as qualified as radiologists, whe are specialized in reading MRI

scans. HRMC further points out that Dr. Adler acknowledges that nuclear medicine doctors are

* See Ex. D to the Affidavit of Joel &, Mever, M.D., FACR at p.2.
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best suited to repd PET scans and neurologists are most qualified o interpret EEG scans. Given
that Dir. Adler's practice is primarily forensic, comprising 70% of his work, and he only sees about
eight patients a week without hospital privileges, HRMC argues that he lacks the appropriate
training to accurately read these diagnostic results.

Additionally, HRMC highlights that Dr. Adler admitted to not reviewing Mr. Walton®s
medical records to understand his history. Specifically, Dr. Adler was unaware of Mr. Walton's
cognitive and physical symploms between 2005 and 2007, including his anxiety and
depression—factors that are erucial for a comprehensive evalustion of the results.

Deegpite Plaintiffs noting that Dr. Adler has treated a patient with a hypoxic brain injury
approximately four or five years ago, which they argue confributes o his experience, HRMC
highlights that Dr. Adler has admitted he has never claimed that gEEG can diagnose hypoxic
 brain injury. T, Adler is uncertain whether any court has permitied him to use gEEG to
distingnish between traumatic brain injury and hypoxic brain injury. Dr. Ceater, who is qualified
and certitied to conduct qEEG, testificd in his deposition that qEEG cannot be used for
diagnostic purposes, deeming such use as illegitimate. Dr. Center has explicitly refused to
diagnose hypoxia using qEEG and testified he would decline to do so if reguested

Adthough this court does not question Dr. Adler’s qualification as a doctor, the Court does
have zignificant concerns relating to his qualifications to wse qEEG, NeuroCloud VOL and
NewroCloud PET w diagnose hypoxic brain injury, particularly considering Plaintiffs first expert

witness came up with a different diagnosis using the same technology.

" Platntiffs contend that Dr. Center, who performed the qEEG analyses relied upon by Dr. Adler, is well-quafified
despite not belng called to testify at trizl. Dr. Center has extensive training in gEEG, regularly attends seminars 1o
stay current;, and performs approxdmately 50 gEES analyses per year. Even though Dr. Center |5 not going to testify
at trial, b, Center does have the necessary qualifications.
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h. Whether there is a non-judicial use to which the method has been put.

HREMC asserts that, based on their research, there is no established non-judicial use of the
testing methods employed in this case for diagnosing hypoxic brain injury, HRMC contends that
Mr. Walton's treating physicians did not utilize any of the methods emploved by Dr. Adler or
Dir. Center. Furthermore, HEMC argues that the testing methods wsed by D, Adler and
Dr. Center originate from a commercial internet site designed for use in litigation.

'The technology in question certainly has non-judicial uses, however, the Plaintiffs have
failed to provide any evidence of this technology being used 1o diagnose hypoxic brain injury for
purposes other than litigation.

CONCLUSION
Based on this record, the Pial.intiﬂh’ have failed to meet their burden regarding the Dawbert

factors and therefore the Defendant’s Motion to Exclude Expert Testimomny of D, Adler is

(A=17

Hon, Patrick T. Pardy
Circuit Court Judpe
Third Judicial Circuit

GRANTED.
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STATE OF SOUTH DARKOTA IN CIRCUIT COURT

COUNTY OF BEADLE THIRD JUDICIAL CIRCUIT
KEEWIN WALTOMN AND JULIE WALTOM. O2CIV20=000051
PlamntifTs,
Vi, ORDER DENYING MOTION TO
RECONSIDER

HURON REGIONAL MEDICAL CENTER,
[NC., WILLIAM J. MINER, M.D)., and
JOHM DOES and JANE DOES,

Defendants.

Cmn May 31, 2024, Defendanmt Huron Regional Medical Center, Inc. ("HRMC™) filad a
Motion to Exclude the Testimony of Plaintiffs ' Experts Dr. Richard 8. Adler, M D), and Dr. Wesley
. Cemter, PRD, LPC. Defendant Dr. William Miner, M.ID. jomed the Motion on May 31, 2024,
Cm October 8, 2024, the Court entered s Memorandum Decision. granting the motion to exclude
expert testimony of Dr. Adler.” Plaintiffs filed a Motion to Reconsider Exclusion of D, Richard
Adlter on January 24, 2025, A hearing on Plaintiffs” motion was held. on the record, on Febrary
27,2023 An the hearing, Plaintiffs were represented by their counsel, Mr., Daniel K. Brendtro,
Defendant HRMC was represented by its counsel. Mr. Mark W. Haigh and Defendant Dr. Miner
wias represented by his counsel. Mr. Gregorv J. Bernard, Having considered the parties’
arguments, brefs, and other documentary evidence, and for the reasoms stated in the Court’s
findings and conclusions made on the record, which are hereby incorporated heremn, the Motion fo

Reconsider Exclusion of Dr, Richard Adler is DENITED.

' At the original hearing on the Motion to stnke experts, Plaintifts’ counsel conceded he no longer
mtended to call Dr, Conter as a witness at tnal, and i any event, the Count’s muling on the motion
to sirike Dr. Adler would apply equally to Dr. Center.
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BY THE COURT

7 A

Henorable Patrick .t’ard:-r
Third Circuit Court Judge

Attest:
Hines, Cora
Clerk/Deputy
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STATE OF SOUTH DARKOTA IN CIRCUIT COURT

COUNTY OF BEADLE THIRD JUDICIAL CIRCUIT
KEEWIN WALTOMN AND JULIE WALTOM. O2CIV20=000051
PlamntifTs,
Vi, SUMMARY JUDMGAMENT

HURON REGIONAL MEDICAL CENTER,
[NC., WILLIAM J. MINER, M.D)., and
JOHM DOES and JANE DOES,

Defendants.

Pending 15 Dhefermdamt Huron Regional Medical Center, fne s Motion for Swmmary
Jredement.  Also pending is Defendant William Miner, M.D."s Motion for Summary Judgment.
The Motions seek summary judgment on Plaintiffs” claims agamnst the respective Defendants for
the reason that Plamtiffs have failled to produce expert witness testimony necessary under South
Drakota law to establish that the negligence of the Defendants caused Pluntiffs to suffer any mjury.
A hearing on the motions was conducted, on the record. on Febmuary 27, 2025, At the hearing
Plaintiffs were represented by their counsel, Mr. Damel K. Brendiro, Defendant HRMC was
represented by its counsel. Mr. Mark W, Haigh, and Detendant Dir. Miner was represented by his
counsel. Mr. Gregory J. Bernard. Having considered the parties” arouments, briefs, and other
documentary evidence, and for the reasons stated in the Coust’s niling made on the record, which

i5 hereby incorporated herain, il is hereby
ORDERED, ATUDGELD, and DECREED as follows:

1. That the Motions for summary judgment are GRANTED, Plaintifls shall take

nothing on their claims against the Detendants. and this action against the Detendants
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i dismissed on itz mernts and with prejudice; and

2. That costs in the swm 5 . o be hereinafler inserted by the

Clerk. are awarded to Defendant Huron Regional Medical Center. Inc. against
Plammtifs; and

3. That costs in the sum of . to be heremafier inserted by the

Clerk, are awarded to Defendant William Mimer, M., aganst Plaintiffs
LET JUDGMENT BE ENTERED ACCORDINGLY.

BY THE COURT *WomssH
-
Honorfible Patrick Pardy
Third Circunt Court Judge

Attest:
Hines, Cora
Clerk/Deputy
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STATE OF SOUTH DAKOTA ) [N CIRCUIT COURT
L85
COUNTY OF BEADLE | THIRD JUDICTIAL CIRCLUIT

R R E R E R RN R R EE S R R RN R

KEVIN WALTON AND JULIE WALTON, 02CTV20-000051

Plaintitts,

DEFENDANT HURON REGIONAL
MEDICAL CENTER, INC.'S
STATEMENT OF UNDMSPUTED
MATERIAL FACTS

¥a.

HURON REGIONAL MEDICAL
CENTER, INC., WILLIAM J. MINER,
M.D., AND JOHN DOES AND JANE
DOES,

Defendants,

# %k o & F E % O OFF OF OF OF S

S SRR EREEEREEEEE RSN RS RS RN R R ENNENEENNENENENSEN R RN EE

Defendant Huron Regional Medical Center, Inc.. submits the following Statement of

Undisputed Material Facts in Support of its Mofion for Summary Judgment.

¥ This case arises out of Plaintiff Kevin Walton's (“Plaintifi™) hospitalization at
HRMC for testicular pain. Complaint ¥ 10.
2. On April 9, 2018 PlaintifT presented to the HRMC emergency room with

complaints of pain. His wife noted Plaintiff had been svicidal due to the pain and he was bent
over moaning in pain. Haigh AT % 2, Ex, A (Huron Regional 190,

3. Plaint:ff was admitted to HEMC on April 9, 2018 for testicular pain and
discharged on Aprit 11, 2018, Complaini % 10; Haigh Aff. ¥ 3. Ex. B (Huron Regional 253).

.3 During Plaintiff’s hospitalization, he was prescribed Dilaudid for testicular pain.

Complaint $ 11-12.
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5. During the course of his hospitalization, Plaintiff was also given other pain
medications for his severe testicular pain. Complaint § 13,

f. Plaintiff contends that he suffered a hypoxic brain injury during the course of his
hospitalization at HRMC; however, be can present no evidence that he suffered a hypoxic brain
injury while a patient at HRMC. Plaintiff's oxvgen saturabions were momitored while he was a
patient at HRMC and none of the oxygen saterations show a level below 93%. Haigh Aff 4 4,
Ex. C {Horon Regional 206-07),

) After Plaintiff's hospitalization, he sought out medical treatment from numerous
healtheare providers. His neucologist, Dr. William Rossing, diagnosed Plaintiff with funcrional
neurologic disorder atter conducting tests. Haigh Aff 1 5, Ex. D (AMG Neura 19-23).

8. Dr. Rossing referred Plaintff to a Umiversity of Minnesota neoralogist, Dr. Joseph
Matsumato who also diagnosed him with a functional neurological disorder. Haigh AR 16, Ex.
E (UMMC 10).

L I addition to these diagnoses from Plaintiff™s treating physicians, Plaintiff had
numerous tests to rele out organic brain issues such as hypoxic brain injury, Plaimtiff had an
MRI of the brain on April 20, 2018 at HRMC which was read as normal, Haigh AT §7, Ex. F
(Hurpn Regional 261},

10,  Plaintiff had a second MRI of the brain on July 9, 2018, at Avera Mckennan
Hosapital which was read as normal, Haigh AfF 9] 8, Ex. G (AMH 183).

1. Plamtiti had a PET CT of the bram on May 31, 2018 which was normal. Haigh

AfF 19, Ex. H (AMH 159),

2
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12.  Plaintiff also had en EEG of the brain faken at Avera McKennan Neurology on
May 23, 2018 which was normal, and an FEQG taken on July 25, 2018 which was normal. Haigh
AT 9910, 11, Exs. L, J (AMG Neuro 35: AMH 228).

13,  Plaintitfs have presemted no competent expert testimony that PlaintifT Kevin
Walton developed a hypoxic brain injury as a legal cause of Defendants’ neglipence. See

Plaintiffs’ expert disclosures.

Dated at Sioux Falls, South Dakota, this _I'_h-__ day of November, 2024,

EVANS HAIGH & ARNDT, L.L.P.

. G

Mark W, Haigh |

Tyler W, Haigh

Delia M, Diruley

225 East 11" Street, Suite 201

PO Box 2790

Stoux Falls, 5D 57101-2790

Telephone: (605) 275-9599

Facsimile: (605) 275-06(2

Email: mhaizhiaehalawyers.com
thaighimehal swyers.com
ddruleyf@chalawyers.com

Attorneys for Huror Reglona! Medical
i enjer, Inc.
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CERTIFICATE OF SERVICE
The undersigned, one of the attomeys for Defendant Huron Regional Medical Center,
Inc., hereby certifies that a true and correct copy of the foregoing “Defendant Huron Fegional
Medical Center, Inc.’s Statement of Undisputed Material Facts™ was filed electronically wsing
the Odyssey File and Serve system which will send notifieation of such Rling to the following:

Damniel K. Brendiro

Benjamin M, Hummel
Hovland, Rasmus, & Brendtro, Prof. LLC

326 East 8" Street, Suite 107

P ). Box 2583

Sioux Falls, 8D 57101-2583

Email: dbrendtrodihov]andrasmus.com
bhummeli@hoviandrasmis com

Dan RBasmus (Admitted Pro Hac Fice)
Hovland, Rasmus, Brendtro & Trzynka, PLLC
G800 France Avenue South, Suite 190

Edina, MN 55435

Email: drasmus@hoviandrasmus.com

Attorneys for Plaintiffs

Gregory [ Bernard

Lonnie R, Braun

Kimberly S. Pehrson

Thomas Braun Bernard & Burke. LLP

4200 Beach Drive, Suite 1

Rapid City, 8D 57702

Email: ghernardimib3law.com
|braunEithd law com
kpehrsoniith3law.com

Attorneyvs for Defendarnt Williom J Miner, M.D,

on this | day of November, 2024,
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF BEADLE THIED JUDICIAL CIRCUIT
KEVIN WALTON AND JULIE WALTOMN, O2CIV 20-(HKKES 1
Plaintiffs,
VE. STATEMENT OF UNDISPUTED
MATERIAL FACTS

HURON REGIONAL MEDICAL CENTER,
INC., WILLIAM J. MINER, M.D., and JOHN
DOES and JANE DOES,

Defendants,

COMES NOW, Defendant William I Miner, M.IY, by and through his attorney of
record. and m accordance with SIDCL 13-6-36(c)( 1), hereby identifies the following material
facts as to which there 15 no genuine 1ssue to be tried:

1. Inthis medical malpractice action, Plaintiffs have asserted that while Plaintiff Kevin
Walton was hospitalized at HRMC from April 9, 2008 10 Apnl 11, 2018, he was given a
high dose of opioid medications and sustained a hypoxic brain injury. Amended
Complaie ] 11-21

2. Plmntiffs have brought three counts in this case: 1) Neghigence, 2) Vicarions Liability.
and 3) Loss of Consortinm. Amended Complaiar,

3. Plaintiffs identified an expert, Dr, Kenneth Steim, who opined that Dr, Miner breached the
standard of care. Fxpert Report of Dr. Kenneth Stein, attached to Affidavit of Kimberly
Pehrson as Exhibit A,

4. Dr_ Stein opmed that Dr. Miner breached the standard of care i the following ways:

a. "It was inappropriate and a breach of the standard of care for Dr. Miner to

continue orders to adimnister this massive dose of hydromorphone to Mr, Walton,
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especially as he was also being admimstered the above named sedative
medications and while he was on a regular medical floor without continuous
monitoring of his oxygen saturation, respiratory rate and ideally capnography to
measure his exhaled carbon dioxide concentration,™ Exfihir 4 p. &

b, *[I} was a breach of the standard of care by both Dr. Miner and HRMC to
admimster these medications in these doses to Mr, Walton on a regular
medical/surgical ward without continuous monforing of oxvgen saturation and
respiratory rate,” [fd.

¢. “Tt was a breach of the standard of care for Dr. Miner not to contact a pain
management specialist, anesthesiologist or urologist to evaluate Mr, Walton
during his hospitalization April 9" through April 11" or to have Mr. Wallon
transferred to another hospital where he could be treated by these specialists.” Jd
L

d. It was a breach of the standard of care for Dr. Miner to not arrange for Mr.
Walton to undergo psyvehiatric evaluation for suicide nisk while he was in
mpatient,” [d,

5. Dr. Stein was deposed on June 13, 2022, Exhibit B to Afidavit of Kimberly Pelrson.

&, During his deposition, Dr. Stein reiterated these opinions that Dr. Miner breached the
standard of care. Kxhibit 8 p. 137- 1404

7. Dr. Stein testified that “Dr. Wu is stating that based on his interpretation of the PET scan,
there's signs of hvpoxic braim injury, 8o it would have occwred at one of those imes
[erther in the hospital or at home afterwards] ' Dr. Wa's readings are correct. Exhibit B

P 891 (emphasis added),
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8. Dr. Stein testified that because he did not know whether Mr. Walton took the prescribed
medications when he returned home, he could not determine whether Mr. Walton was
harmed by the medicine preseribed st discharge.
). When he was discharged, which of these meds did he take and whai
frequency ...
A. ...1 don’t believe they remembered what medicines specifically he look after
he got home. ...
). And the - this breach trom the standard of care by Dr. Miner then in
prescribing these medications, you can’t say more likely than not it caused
damage to Mr. Walton?
A IMwe don't know 1iFhe took it or not, no.
Exhibit B p. 13310011719, 24-1345
9, Dr. Stein admitted that no hamm was caused to Mr. Walton due 1o Dr. Miner not
consulting with a psychiatrist. Sl b 8 p 14060
12 Dr. Stein testified:
Q. Okay. So vou're not offering an opimion as to whether or not Mr., Walton has a
hvpoxic brain injury; is that true?
A. Correct, There are several people that are saving that it's functional, Dr. Wu
i saymg that it's anatomic. 'm going 1o stay oul of that.
Exhibic 8 p. 14325- 144s,

11. Dr. Stein testified:
£} Are you going 1o testify that Mr. Walton has a hypoxic brain mgury?

A Asked and answered,
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. Unfortunately, vou don’t get to object.
A No. Lden't get to object. | get to say the words asked and answered. It's not
an official objection. I - once again, | am not going o be giving the opinions on
whether it"s a functional problem or an organic brain injury. [f there is a hyvpoxic
brain injury. that's for Dr. Wu to state, so 11l leave it at that.
Eachilit B p. 14901504,
12. An MRI of Kevin Walton's brain taken on April 20, 2018 at HRMC was read as normal.
FExhibit O,
13. An MRI of Kevin Walton's brain taken on July 9, 2018 at Avera McKennan Hospital was
read as normal. Exhibit D,
14. A PET CT of Kevin Walton's bram was taken on May 31, 2018, and it was read as
normal. Exhibit £,
15. An EEG of Kevim Walton s brain taken on May 23, 2018 at Avera Mek ennan Neurology
was read as normal. Fahihir 5
16. An EEG of Kevin Walton®s brain was also taken on July 25, 2018 and was read as
normal. Exhibit Cr,
17. Plaintiffs have identified Ajimol Lukose, DNP. RN-BC as a nursing expert in this case.
Exhibit H,
18 BN Lukose was deposed om June 2, 2022, Fxhibit £
19, BN Lukose testified that she iz not qualified to give an opinton on the standard of care of
an internal medicine physician. Exfibit [ p. 146194,
20 BN Lukose also testified that she s not offenng standard of care opimions about Dr.

Miner's care. Exhibit [p. 14535
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21. Plantifts” counsel has stated that Dr. Wo will not be called as a witness, Fxfbii J (letter
from Brendtro to Haigh dated April 22, 2024).

22, Plaintiffs” counszel has stated that Dir, Center will nod be called as a witness. Exhibir K
([IPlaintiff s Response to] | Defendanis " Marlon o Exclude Testimony of Richard S,
Adler, MDD, and Wesley [, Center, PR p. 7 fh. 2.

23, Plaintiff's counsel agreed that “any ruling as it relates to Dr. Adler and this technology
would be the same muling as it applies to them. 30 we don’t have to go through a whole
‘nother Dawbert heaning.” Exlibit L p. Tas,

24. This Court granted Defendants” Motion to Exclude Expert Testimony of Dr. Adler.
Exchilvit M (Memorandum Decision dated October B, 2024

25, Planuiffs have not identified any other expart wilnessas to provide opinions regarding
causation and the specific harm to Plaintiff. Afidavt of Atiorney Kimberly Pehrson 7 4.

Dated this 2nd day of December, 2024,

THOMAS BEAUN BERNARD & BURKE, LLP

‘g Bimberly Pehrson
GREGORY I BERENARID
KIMBERLY PEHRSON
Attorneve for Defendamt William J. Miner, M.ID,
4200 Beach Dmive, Suite |
Rapid City. 8D 57702
BO5-348-T3 16
ghernardi@ib3law.com
kpehrsonc thIaw. com
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CERTIFICATE OF SERVICE

L. Kimberly Pehrson, attomey For William 1. Miner, M.D., do hereby centifv that on the
2ndd day of December, 2024, a true and correct copy of the foregoing Statement of Undispicted
Material Facts relative to the above-entitled matter, was filed via Odvssey File and Serve, which
will effect service on the followmg individuals:

[yan Brendtro Mark W, Haigh

Benjamin Hummel Tyvler W. Haigh

Dan Rasmus (admitted Pro Hae Fice) Delia M. Druley

Hovland, Rasmus, Brendtro & Evans Hagh & Amdt, LLP
Treynka, Prof. LLC P.0O. Box 2790

P.O. Box 2583 Sioux Falls. SD 57101-2790
Sioux Falls, SIx 57101-2583 mhaighiaichalawyers.com
dbrendtrofhoviandrasmus com thaigh/@ehalawyvers.com
blhummel i@ hoviandrasmus. com ddruleyaehalawyers com
drasmusihoviandrasmus. com Attarmevs for Defendont Huron
Attarneys for Plaintiffs Regional Medical Center, Inc,

Ly B imberiy Pehrson
kimberly Pehirson
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF BEADLE }ﬁﬁ THIRD JUDICTAL CIRCUIT
KEVIN WALTON AND 02CIV20-000051
JULIE WALTON,

Plantifls,
VS, RESPONSE TO STATEMENT

OF UNDISPUTED

HURON EEGIONAL MEDICAL MATERIAL FACTS

CENTER, INC., WILLIAM |. MINEE, (HRMC)

M.D., AND JOHN DOES AND JANE

DOES,

Drefendants.

COME NOW, Plaintifts, Kevin and Julie Walton as required by SDCL 15-6-
56(c)(2), and provide a response to the moving party’s (HEMC's) statement of facts
upon which Plantiffs contend a genuing 1ssue exists to be tned:

Introductory Statement: A lengthy statement of ADDMTIONAL FACTS
IN DISPUTE follows here, fnfra, beginning at q 14.

Further, these responses are also subjeet to any inferences that ean be
drawn from the facts as a whole; any res ipisa loguitur inference or instruction;
and, any inference that can be drawn from the Hospital®s failure to order and
carry out continuous monitoring, thereby eliminating necessary oxygen

saturation data related to Kevin’s injury.

APP. 028
Filed: 1/27/2025 5:36 PM CST Beadle County, South Dakota 02CIVZ0-000051



1. This case arises out of Plaintiff Kevin Walton's ("Plaintiff) hospitalization at HRMC
for testicular pain, Complaint §10.

UNDISPUTED.

2, On April 9, 2018 Plamnnff presented to the HRMC emergency room with complaints
of pain. His wife noted Plaintiff had been suicidal due to the pain and he was bent
over moaning in pain. Haigh Aff. § 2, Ex. A (Huron Regional 150).

UNDISPUTED.

3. Plaintiff was admitted to HRMC on April 9,2018, for testicular pain and discharged
on April 11, 2018, Complaint If 105 Haigh AfY. 9 3, Ex. B (Huron Regional 255).

UNDISPUTED.

4. During Plaintiffs hospitalization, he was prescribed Dilaudid for testicular pain.
Complamt q11-12.

UNDISPUTED.

5. During, the course of his hnspitaflimﬁnn- Plaintiff was also gjven ather pain
medications for his severe testicular pamn. Complaint §/13.

UNDISPUTED, BUT INCOMPLETE. During Kevin’s
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hospitalization (April 8 to April 11, 2018), he was administered an
“overdose of combined high dose™ pain and sedating medications, and a
muscle relaxant, namely, “hypdromorphone as well as oxycodone,
hydrocodone, tramadol, diazepam, pregabalin, Trazadone, Baclofen.”

See, below.

6. Plaintiff contends that he suffered a hypoxic brain injury during the course of his
hospitalization at HRMC; however, he can present no evidence that he suffered a
hypoxic brain injury while a patient at HRMC. Plaintiffs oxygen saturations were
monitored while he was a patient at HRMC and none of the oxygen saturations show
a level below 93%. Haigh AfE. 9] 4, Ex. C (Huron Regional 206-07).

DISPUTED. In additon to Dr. Adler’s opinmions and report,
Plaintiffs have presented substantial circumstantial and direct evidence
that Kevin suffered a brain injury while a patent at HRMC. See, below,
And, DISPUTED as to the monitoring assertion: Plaintiffs’ oxygen
saturations were only sporadically monitored; the low reading of 93%
occurred after Kevin had been aroused/awakened; and, the basic act of
arousing Kevin would result in an immediate increase in his saturations,

See, below, q 20.
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7. After Plaintiffs hospitalization, he sought out medical treatment from numerous
healthcare providers. His neurologist, Dr. William Passing, diagnosed Plaintiff with
functional neurologic disorder after conducting tests. Haigh Aff. § 5, Ex. D (AMG
Neuro 19-23).

UNDISPUTED, but DISPUTED INFERENCE. See, Additional

Facts, below.

8. Dr. Rossing referred Plaintiff to a University of Minnesota neurclogist. Dr. Joseph
Matsumoto who also diagnosed him with a functional neurological disorder. Haigh
Aff. § 6, Ex. E(UMMCI0).

UNDISPUTED, but DISPUTED INFERENCE. Dr.
Matsumoto’s records show that the referral was limited solely to the
question of “Matsumoto’s opinion about any possible movement
disorder.” fd., 2. The referral did not ask Matsumoto to rule out a
brain injury resulting from a toxic and hypoxic event at the hospital.

1d.
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9. In addition to these diagnoses from Plaintiffs treating physicians, Plaintiff had
numerous tests to rule out organic brain issues such as hypoxic brain injury. Plaintiff
had an MRI of the brain on April 20, 2018 at HREMC which was read as normal.
Haigh Aff. 9 7,Ex. F {(Huron Regional 261).

UNDISPUTED, but DISPUTED INFERENCE. The record indicates
that a normal MRI is not proof of normal braim function. 5ee, Adler
Declaration, § 135-138; 167-195. Instead, a conventional MRI is less sensitive
than a quantitative MRI analysis. fd. In addition, an MR alone does not rule

out organic brain injury. fd

10. Plaintiff had a second MRI of the brain on July 9, 2018, at Avera McKennan Hospital
which was read as normal. Haigh Aff. 9 8, Ex. G (AMH 183).
UNDISPUTED, but DISPUTED INFERENCE. See, Response to 9 9,

above,

11. Plaintiff had a PET CT of the brain on May 31, 2018, which was normal. Haigh Aff
49, Ex.H (AMHI159}.
DISPUTED INFERENCE. The record indicates that a normal PET

scan reading is not proof of normal brain function. See, Adler

(= |
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Declaration. Instead, a conventional PET is less sensitive than a

quantitative PET analysis. fd

12. Plaintiff also had an EEG of the brain taken at Avera McKennan Neurology on May
23, 2018 which was normal, and an EEG taken on July 25, 2018 whach was normal.
Haigh Aff. § 10, 11, Exs. I, ] (AMG Neuro 35; AMH 228).

UNDISPUTED, but DISPUTED INFEREMNCE. The record
indicates that a normal EEG reading is not proof of normal brain
function. Ser, Adler Declaration; Center Declaration. Instead, a

conventional EEG is less sensitive than a quantitative EEG. Jd

13. Plaintiffs have presented no competent expert testimony that Plaintiff Kevin Walton
developed a hypoxic brain injury as a legal cause of Defendants’ negligence. See,
Plaintiffs' expert disclosures.

MMSPUTED. See, belon. Plaintiffs have provided testimony and
a report from Dr. Kenneth Stein, as well as various other supporting,
circumstantial evidence that Kevin Walton developed an injury while
in the care of the Hospital and Div. Walton, and, that in all probability
it was the result of a toxic overdose and a low oxygen event on April

11, 2018,
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FURTHER DISPUTE: After the hospitalization, Dr. Miner and the Hospital

began reporting within Kevin’s records that Kevin did, in fact, suffer a hypoxic brain

injury.

For example, the Hospital included the following statement in Kevin's

medical record on April 4, 2020: “Mr. Walton is a 41-year old male who has a

previous medical diagnosis of hypoxic brain injury with an approximate onset of two

yvears ago.” Brendtro Affidavit, Exhibit B-03.

Likewise, about seven months after the hospitalization, Dr. Miner hand-wrote

and signed a form indicating that Kevin had a Brain Injury (not-trauma), dated

December 14, 2018. Brendiro Affidavit, Exhibit B-02. This is the key portion of

that form:

'Y i = .

Diasa this Indhiduel have g Braln |
Comment: ta,

Is this individual medically stz
Camment:

Does this ingividual nead daily nureing senvicas? Mo
_Enmrnant.‘

Comment:

1
1
5

amﬂduﬂiﬂylﬁwmmmhmww sal Mo
i

Phyalclan Rignatirm Date Tl—l"! Ii !
Print Nam&T 3y (/) §11' A ‘Neur Phone# (,05- 352 - B0
Address: L e Mnearss Bue. Gy Hivan  [STSD TP 57350

The Braln lnjwry Rehabliiatlon Conber - 893 Goo Gan Driva + Rapid Clly, 80 F7T02 - (B08) 343
Tachetter & Hohm 421

wwnaLbrainrehab.org
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ADDITIONAL FACTS IN DISPUTE

14. As an introductory matter, both of the Defendants’ summary judgment
motions presume that Dr. Adler’s testimony will continue to be excluded in its
entirety. In the companion motion filed by Plaintiffs to reconsider that exclusion,
we set forth the basis upon which his testimony should admitted. If that motion is

granted, these summary judgment motions would be moot.

15. Beyond Dir. Adler’s testimony, there is both direct and circomstantial evidence

that Kevin Walton suffered a brain injury caused by Defendants.

16, There is substantial circumstantial evidence that Kevin suffered a brain injury
as a result of his hospitalization, from April 8 to April 11, 2018, as offered by
D, Stein:

a. It is undisputed in this case that during Kevin's hospitalization, he was
administered an “overdose of combined high dese™ of several pain and
sedating medications, and a muscle relaxant, namely,
“hypdromorphone as well as oxycodone, hydrocodone, tramadol,
diazepam, pregabalin, Trazadone, Baclofen.” Brendtro Affidavit, Exh.
B-02 (Expert report of Kenny Stein, M.D)., p. 9)

b. It is undisputed that the overdose administered to Kevin greatly
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increased his risk of respiratory complications (respiratory depression,
hypoxemia, respiratory arrest, and death), and, this was done without
appropriate vital sign monitoring, in violation of the standard of care.
Brendiro Affidavit, Exh. B-02 (Expert report of Kenny Stein, M.I., p.
9

c. Dr. Stein’s conclusion is that Kevin Walton was administered such high
doses of medication that it resulted in toxicity, which the nursing staff
failed to recognize. Brendtro Affidavit, Exh. B-02 (Expert Report, p. 9);
Exh. B-01 (Expert Deposition of Kenny Stein, M.D., p. 207-209 (listing
factors)).

d. It is undisputed that the toxic dose of *“the medications that were
administered in the hospital™ is something which is known to cause, and
is consistent with brain injury. Brendtro Affidavit, Exh. B-01 (Expert
Deposition of Kenny Stein, M.D., p. 89). *[Wlithin a reasonable degree
of medical probability ...if the jury finds that Mr. Walton has a hypoxic
brain injury, these violations of the standard of care [by Defendants] are
what caused it.” Brendtro Affidavit, Exh. B-01 (Expert Deposition of
Kenny Stein, M.D., p. 144)

e, “[Wlithin a reasonable degree of medical certainty™ the timing of such

an injury would have been “that time around 7:20" in the morning on
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April 11, 2018, in the hospital. Brendtro Affidavit, Exh. B-01 (Expert
Dieposition of Kenny Stein, M.D., p. 92).

f. In addition, Dr. Stein noted that Kevin's sudden decrease in pain in the
early morning hours of April 11, 2018, is hypothetically consistent with
a hypoxic imjury. In particular, in response to the question as to why
Kevin’s ultra-high doses of pain medication do not seem to work at all,
until a reduction in pain in the early morning of April 11, 2018, Dr. Stein
testified a plausible explanation is that “hypoxemic brain injury helps
with testicular pain.™ Brendtro Affidavit, Exh. B-01 (Expert Deposition
of Kenny Stein, M.D., p. 186-18%). He then explained the science behind
it.

g. In addition, Dr Stein identified in his deposition several factors and
circumstances that are consistent with a brain injury, namely, those facts
that “would indicate that Mr. Walton had a hypoxic brain injury [in the
hospital] before 7:20 am on April 11th” including “things being a little
confused or slurred™ for Kevin; “he couldn’t stay awake;™ “he didn't
know what was wrong;” “he couldn’t keep his eves open;™ “the nurse
stated she had come in and found that Kevin was not breathing
correctly;” “he was breathing like a man taking his last breaths;”

“Kevin wasn’t really making sense;” “he had some problems choking

10
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while he was trying to eat™; “he was quite confused and didn*t quite
remember everything that was going on at that pont.” Brendtro
Affidavit, Exh. B-01 (Expert Deposition of Kenny Stein, M.D., p. 161-

166)

17. It should be noted that Dr. Adler {independent of the challenged brain imaging
data), concluded from the remaining available evidence that Kevin has a brain
injury that was caused by his medication overdose. See, Dr. Adler’s Report;
Deposition; and Declaration, T9 1-119.

18. And, without using the challenged imaging data, Dr. Adler also ruled out the
only other two differential diagnosis possibilities (malingering and conversion
disorder). Adler Declaration, 9 1-98. Dr. Adler did so as an experienced
psychiatrist, and, without regard to the challenged brain imaging studies.
Likewise, Dr. Adler ruled out the Defense’s only theory as to Kevin’s injury
{conversion disorder).

19, The Hospital's negligence in record-keeping and negligence in monitoring
Kevin's vital signs (breaches of the standard of care, per Dr. Stein) directly
resulted in the lack of specific evidence as to timing and duration of Kevin®s
respiratory depression: “But you keep asking for evidence in the medical

record, and that's part of the problem, is that he wasn’t adequately monitored,

11

APP. 038
Filed: 1/27/2025 5:36 PM CST Beadle County, South Dakota 02CIVZ0-000051



s0 you’'re asking for evidence that is unobtainable. He wasn't adequately
monitored, so we don’t know what his [oxygen saturations] were in between
the times when they came in to wake him up and put a pulse ox|imeter| on his
finger, other than when they put on the continuous pulse ox[imeter] briefly
after the 7:20 in the moring event on the 11, Brendtro Affidavit, Exh. B-02
{Expert Deposition of Kenny Stein, M.D., p. 118-119).

201. The fact that Kevin's respirations are at 8 or 9 per minute, and that his oxygen
saturation is at 92% does not disprove the existence of hypoxia or brain injury.
“| G enerally when patients wake up, if their oxygen level had been low and
they hadn’t been breathing as much, they start taking bigger breaths and their
oxygen levels come up a little more.™ Brendtro Affidavit, Exh. B-02 (Expert
Deposition of Kenny Stein, M.D., p. 168-69). A reasonable inference is that
they were lower than 92% prior to measurement.

21.In a light most favorable to the non-moving party (the Plaintiffs), when Kevin
was found (unresponsive, breathing shallowly), the nurse on staff immediately
called his wife, Julie, and told her, *She said, “He scared me. He was breathing
like a man taking his last breaths. ™ She said, “So [ got him up and then put him
in the chair, and we're going to keep him awake for a while.” (Deposition of
Julie Walton, Pg. 65, Lines 24-25, Pg. 66, Lines 1-3; Brendtro Exh. B-09).

22.1t is within the Jury's common understanding that being in such a condition so
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as to appear to be taking one’s last breath is associated with a severe lack of
oxygen.

23.From all of this, Dr. Stein concluded that “within a reasonable degree of
medical certainty the...[injury from which] Mr. Walton still suffers were
caused by the iatrogenic overdose of combined high dose hypdromorphone as
well as oxycodone, hydrodone, tramadol, diazepam, pregabalin, Trazadone,
Baclofen,” and those “breaches of the standard of care....were the direct cause
of neurologic damage that occurred to Mr. Walton and from which he stll
suffers to this day.” Brendtro Affidavit, Exh. B-01 (Expert report of Kenny
Stein, M.D., p. 9). The only caveat was that he was not directly diagnosing a
brain injury. Instead, he explained that all of the evidence was consistent with
a brain injury, which Kevin would have received on Apnil 11, 2018.

24. It is also within the Jury’s common understanding to determine that the injury
to Kevin occurred in the Hospital, based upon their various observations as to
who Kevin was prior to the hospitalization and who he was after. This
inference can be drawn from the lay testimony of Kevin's family, friends, and
co-workers.

25.Numerous lay witnesses identified that Kevin was immediately and
substantially different and impaired following his hospitalization, in contrast

to the person he had been before.
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26. Ruth WolfT, Julie Walton®s mother, said Julie reported to her, the next morning
after discharge, “l think they broke my Kevin.” {Deposition of Ruth WollT,
Page 26; Brendiro Exh. B-05 ). Ruth was referring to the hospital stay.

27. Kevin's friend, Wayne Jones, said, “It had been a matter of a few weeks at least
after he got out of the hospital, through a mutval friend of ours, said that Kevin
had some issues. The first ime [ had seen him after he got out of the hospital,
he could barely put a sentence together now."” (Deposition of Wayne Jones,
Page 11, Lines 20-23 / Brendtro Exh. B-06). “He’s defimitely not the same
person, that’s for sure,” after coming out of the hospital. Before entering the
hospital, “Kevin was a very fast talker, always fidgety, moving around a lot,
and now everything has slowed down for him tenfold. (Deposition of Wayne
Jones, Pg. 12, Lines 13-20.)

28.Kevin's friend, Montie Harmdierks, said after the hospital stay, Kevin was
“walking, dragging, limping on his leg,” and in the last five or six years,
Kevin's walking had “changed quite a bit, from what he was before. He hobbled
and now he's got his brace on his leg and everything to keep his leg in the right
position.” (Deposition of Montie Harmdierks, Page 14, Lines 11-17/ Brendtro
Affidavit, Exhibit B-07). Montie said, “From since ['ve known him, it's a huge
change,” because “|b]efore whatever at the hospital happened,” “he was able

to get up and around and move around and do things, lay down on the ground
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to crawl underneath a car, to change oil or whatever, and now he can't do that
no more,” {Deposition of Montie Harmdierks, Page 14, Lines 20-25).

29, When asked, how Kevin was different, Montie said, “What has changed? A lot.
Don't seem to be himself like he used to be.” (Deposition of Montie
Harmdierks, Page 15, Lines 7-8.) Before, Kevin was “Happy going, just easy
going about things, just everyday life, things that are simple tasks for a lot of
people are not simple tasks for him anymore,” like “[gloing for a walk
anywhere, itisn't the same. He's always got to use his scooter to go for a walk,”
a scooter with “a big tire on the front and two little tires on the back. It's like a
tricycle that's electric. | guess [ call it a scooter.” (Deposition of Montie
Harmdierks, Page 16, Lines 14-19.)

30.Monte testified further of changes in Kevin “His abilities, his speech is
different, being able to be mobile. {(Page 17, Lines 10-11.) Regarding Kevin's
speech, Montie said, “he talks like a Hutterite. Sorry. He has kind of a German
- I don't know, if you have been around colony people, you would understand.™
{ Deposition of Montie Harmdierks, Page 17, Lines 13-16.)

31. And, Kevin’s thinking had changed. Montie testified that “when he goes to
think, sometimes he's gotta sit there and think about the words before he can
get them out. Sometimes words he says aren't real clear, but you just ask him

again what he said. What else? Just his mobility and speaking and that has really
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changed.™ (Deposition of Montie Harmdierks, Page 17, Lines 17 = 20). Montie
said of Kevin, He ain't what he used to be. “[H] ¢'s not able to do the things
that he used to do.” (Deposition of Montie Harmdierks, Page 19, Lines 22-25.)

32.When asked if Kevin was able to do the mechanical stuff that he and Montie
used to do together, Montie said, *1 don't think so. Like I've changed the oil in
their car for them.” (Deposition of Montie Harmdierks, Page 19, Lines 4-5).

33. When asked what else Montie had noticed about changes to Kevin's thought
processes, Montie testified, *Sometimes if | call and ask him a question about
something, ['m working on whatever, just oddball question for him, sometimes
he's gotta think about it for a while, sometimes he might have an answer right
now. It depends if we have corresponded before about whatever it is.” And,
sometimes he could come up with an answer, “sometimes he wants to think
about it. [t depends on what it is, [ guess. | don't really have an example to give
you of what, but sometimes he's gotta think about it, sometimes he's got an
answer now or maybe at the end of the phone call as you get rattling about other
stuff.” (Deposition of Montie Harmdierks, Page 23, Lines 1-14.)

34. Kevin had once put a 25-by-25-foot addition in his house, but now, when asked
if Kevin was capable of today of deing this, testified, “No.” “He just couldn't
do it. He ain't got the power to do it, [ guess to say, the muscle, the ability to

move around and get up and down, to be a, quote, unquote, construction worker
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or carpenter to do that job.” (Deposition of Montie Harmdierks, Page 27, Lines
23-25, Page 28, Lines 1-5.)

35. When asked if Kevin could stain the wood ceiling, like he'd done before the
accident, Montie testified, “No,” “[b]ecause he wouldn 't be able to stand on a
ladder long enough. If he could -- he could probably get up on the step maybe, |
don't know. I guess ['ve never seen him up on a ladder for many, many years.™
{Deposition of Montie Harmdierks, Page 26, Lines 6-12.)

36. Kevin’s friend, Theodore “Ted™ Schlechter, interacted with Kevin at Walmart
after the hospital incident while their wives shopped, and said, of Kevin’s
appearance, “At that time he was — he wasn't walking well. He was mostly in
either a scooter chair or a wheelchair. He was thinner. Seemed weaker than he
used to. Speech was slightly slurred. It seemed like he really had to concentrate
to even get a thought across.™ {Deposition of Ted Schlechter, Page 13, Lines 6-
10 Brendiro Affidavit, Exhibit B-10.)

37. When asked to compare his interaction with Kevin at Walmart to how Kevin
was before the time in the hospital, Theodore testified, “He was a very sharp
individual before. He knew what he wanted to say. He had no trouble getting it
across. He was always busy, always had something he was trying to get done,
always — you know, I think at that time they were living on a farm and always

had to get back to get something done on the farm. He was quite active. Very
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sharp individual. Knew -- knew lots. Didn't have trouble getting his point
across.” (Deposition of Ted Schlechter, Page 14, Lines 1-9).

38. When Kevin’s sister, Maria Dorris, was asked what Kevin was like before the
hospital incident, she said he was “Like me, outgoing, always on the go,
running around. [ think there's only Kevin and one other of my sisters that were
just like go, go, go, go, go and working hard.” But now, Maria said, *“ Well, I can
run circles around him. Slower.” {Deposition of Maria Dorris, Page 8, Lines
10-14 / Brendtro Affidavit, Exhibit B-11). When she was asked, “Other than
needing the leg brace and just kind of moving slower, is there anything else you
have noticed that's changed about Kevin? "™ Maria responded, “His talking, he
talks slower. Watching him eat, he's only tried to eat around me a couple times,
when he has to. Textures are funny with him.” (Deposition of Maria Dorris,
Page 12, Lines 9-14.)

39, Maria testified she gives him rides to therapy or other places, and “help[s] him
get in and out of the vehicle.” She helps him “more of kind of helping lift him
than it is just guiding him™ into her Durangoe. (Deposition of Maria Dorris,
Page 12, Lines 16-22.)

40.Kevin’s wile described him as acting uncharacteristically childlike in the day
following his discharge. On April 12, 2018, he “giggled like a kid,” and he

commented that driving on the on-ramp at Mitchell to get on Interstate 90 was
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like a roller coaster, “Whee, that was fun. It*s like a roller coaster. Can we do
that again?” (Julie Walton Deposition, p. 86-87 / Brendtro Affidavit, Exhibit
B-09). He also started stuttering and engaging in odd conversations. fd., p. 86,
90.

41. Immediately alter the hospital discharge in April 2018, Julie started a log of the
various behaviors because they are so concerning and unusual. This includes
“confusion & memory loss & weird behavior,” on April 12, 2018, including
Kevin not remembering he had gone to Costeo less than three hours earlier,
Julie Walton Deposition Exhibit (handwritten log; attached to Brendtro
Affidavit, Exh. 8). It also seems like he is “choking all the time."” fd. The same
unusual behavior continues every day for the next four days, including
confusion, memory problems, and vision problems. fd.

42.Kevin attempted to return to work on April 16, 2018, and the “boss calls [Julie]
to come get him. States it seems like working w/ a mentally challenged
man...stuttering and blank eves [ off balance.” [d Similar problems are
reported the following day, and essentially every day for a month. Jd

43. A month later, on May 12, 2018, Julie and Kevin went camping, which had long
been a favorite pastime for both of them. Julie remarks that it was “very
difficult - huge eye opener on how bad Kevin is asway from home. Walking in

camper very unstable. Couldn®t cut up steak @ supper. Almost got lost going
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from friends camper to ours. Went for walk on path - very short, very unstable,
choking bad in evening. ™ fd

44, The problems persist to this day, and Julie is not even comfortable leaving
Kevin home for more than a couple of hours alone.

45, Kevin®s friend and classmate Wayne Jones explained that Kevin was a very fast
talker prior to the hospitalization, with an “amazing attention to detail.”
Kevin was very sharp. Jones Depo., p. 11-24/ Brendtro Affidavit, Exhibit B-0D6.
Wayne gave numerous examples, including the most picturesque of all the
witnesses: that Kevin won an informal competition to guess the number of
truck loads it would take to remove a large pile of manure from a cattle feedlot.
Wayne said that Kevin was by far and away the closest, after spending much
time figuring and estimating. He could never do that today. In fact, he could
not even safely operate the dump truck for a single load today. [ld

46. And, Kevin's friend Ted explained that Kevin prior to the hospitalization was
someone who taught Sunday School, and was able to answer all of the
theological and Biblical questions that the kids would put to him; he was
effective at getting his point across, and a “very sharp individual.” Afiter the
hospitalization, Kevin could no longer could do any of those things. Schlechter

Depo., p. 10-14/ Brendtro Affidavit, Exhibit B-10

20

APP. 047
Filed: 1/27/2025 5:36 PM CST Beadle County, South Dakota 02CIVZ0-000051



Dated this 27 day of January, 2025

HOVLAND, RASMUS,
& BRENDTRO, PLLC

L Daniel K, Brendiro
Daniel K. Brendtro
326 E. 8th Street, Suite 107
PO Box 2583

Sioux Falls, SD 57101-2583
(605) 951-6011

dbrendtro@hoviandrasmus.com
Artorneys for Plaineiffs

CERTIFICATE OF SERVICE
The undersigned, the attorney for Plaintiffs Kevin and Julie Walton, hereby
certifies that a true and correct copy of the foregoing was filed electromcally using the

Odyssey File and Serve system which will send notification of such filing to the following:

Mark W. Haigh

Tyler W. Haigh

101 North Main Avenue, Suite 213
PO Box 2790

sioux Falls, 5D 57101-2790
Telephone: (605) 275-9599
Facsimile: {605) 275-9602

Attorneys for Dé_'ﬁwéumsl Huron Regional Medical Center, Inc.
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Gregory |, Bernard

Lonnie K. Braun

Thomas Braun Bernard & Burke, LLF
4200 Beach Drive, Suite 1

Rapid City, 5D 57702
ghernard@tb3law.com

[braun@tb3law.com
Arttorneys for Defendants, William J. Miner, M.D.

Drated on this 27" day of January, 2025

s Daniel K, Brendirg
Daniel K. Brendtro
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF BEADLE }ﬁﬁ THIRD JUDICTAL CIRCUIT
KEVIN WALTON AND 02CIV20-000051
JULIE WALTON,

Plantifls,
VS, RESPONSE TO STATEMENT

OF UNDISPUTED

HURON EEGIONAL MEDICAL MATERIAL FACTS

CENTER, INC., WILLIAM J. MINER, (MINER)

M.D., AND JOHN DOES AND JANE

DOES,

Drefendants.

COME NOW, Plaintifts, Kevin and Julie Walton as required by SDCL 15-6-
56(c)(2), and provide a response to the moving party's (Dr. Miner's) statement of
facts upon which Plaintiffs contend a genuine 1ssue exists to be tried.

As an introductory matter, Plaintiffs have offered a lengthy set of
“ADDITIONAL FACTS IN DISPUTE,"™ in conjunction with their
response to HRMCs statement of undisputed facts.

5o as not to repeat it In 1ts entirety here, those Additional Facts are
incorporated here, by reference, and, referred to in some of the responses
below,

Plaintiffs® responses here are also subject to any mferences that can

be drawn from the facts as a whole; any res ipsa foguitur inference or
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instruction; and, any inference that can be drawn from Dr. Miner’s failure
to order continuous monitoring, thereby eliminating necessary oxygen

saturation data related to Kevin’s injury.

1. Inthis medical malpractice action, Plaintiffs have asserted that while Plaintiff
Kevin Walton was hospitahized at HRMC from Aprnil %, 2018 to Apnl 11, 2018,
he was given a high dose of opioid medications and sustained a hypoxic brain
injury. Amiended Conplaint 99 11-21.

UNDISPUTED

2. Plaintiffs have brought three counts in this case: 1) Negligence, 2} Vicarious

Liability, and 3) Loss of Consortium, Amended Complasns.
UNDISPUTED

3. Plaintiffs identified an expert, Dr. Kenneth Stein, who opined that Dr. Miner
breached the standard of care. Expert Report of Dr. Kenneth Stein, attached to
Affidavit of Kimberly Pehrson as Exhibit A,

UNDISPUTED

4, D, Stein opined that Dr. Miner breached the standard of care in the following

Wy s
a. “Tt was inappropriate and a breach of the standard of care for Dr. Miner

to continue orders to administer this massive dose of h:,'drnm{:rph:me to
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Mr. Walton, especially as he was also being administered the above
named sedative medications and while he was on a regular medical floor
without continuous menitoring of his oxygen saturation, respiratory rate
and ideally capnography to measure his exhaled carbon dioxide
concentration.” Exhubi A p. 8.

b. “[I]t was a breach of the standard of care by both Dr. Miner and
HEMC to administer these medications in these doses to Mr. Walton
on & regular medical / surgical ward without continuous monitoring of
oxygen saturation and respiratory rate.” Jd.

c. “Itwas a breach of the standard of care for Dr. Miner not to contact
a pain management specialist, anesthesiologist or urologist to
evaluate Mr. Walton during his hospitalization April 9th through
April 11th or to have Mr. Walton
transferred to another hospital where he could be treated by these
specialists.” Jd p. 9.

d. "It was a breach of the standard of care for Dr. Miner to not arrange for
Mr,

Walton to undergo psychiatric evaluation for suicide risk while he was in
inpatient.™ Jd.

UNDISPUTED
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1

[, Stein was deposed on June 13, 2022, Exhibit B to Affidavis of Kimberly
Pehrvon.

UNDISPUTED
6. During his deposition, Dr. Stein reiterated these opinions that Dr. Miner
breached the standard of care. Exhebet B p. 1371-1400.

UNDISPUTED

=l

D, Stein testified that *Dr. Wu is stating that based on his interpretation of the
PET scan, there's signs of hypoxic bramn injury. So 1t would have occurred at
one of those times [either in the hospital or at home afterwards] §fDr. W'
readings are correct. Exhibie B p. 83-6 (emphasis added).

DISPUTED. Thisis a narrow misreading of Dr. Stein’s

testimony. In full context, Dr. Stein did not testify that Kevin went home and

was injured by events occurring at home, and caused at home. Instead, he
testified on at least three separate occasions that the injury began at the
hospital, (1) Dr. Stein said that, “If a hypoxic brain injury did occur, the
hypoxic brain injury, within a reasonable degree of medical probability,
occurred on the night of the 10th, morning of the 11th of April 2018, may
possibly have been worsened by any events that happened after he went_home
and was sleeping for "20" hours.” Stein Deposition, p. 145. (2} He reiterated

this a second time: “[Wlithin a reasonable degree of medical probability,
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during the night of the 10th into the morning of the 11th is when the hypoxemic

hypoxia that may have occurred at home if it did occur at home during that

prolonged period that he was being very drowsy and sleepy.” Stein

Deposition, p. 173. (3) And he said it two more imes within a page of each

other: *|wlithin a reasonable degree of medical probability, _if there was injury

additional injury that oceurred after he left the hospital within a reasonable

degree of medical probability.” Stein Deposition, p. 91. “We know within a

reasonable degree of medical probability, there was injury that occurred at that
time around 7:20, that time period around there. There may well have been
injury that occurred before that or a bit after that. We can't say specifically

because we don't have the monitoring.” Stein Deposition, p. 92,

8 Dr. Stein testified that because he did not know whether Mr. Walton took the
prescribed medications when he returned home, he could not determine
whether Mr. Walton was harmed by the medicine prescribed at discharge.

(). When he was discharged, which of these meds did he take and what

frequencyr...

A. ...Idon’t believe they remembered what medicines specifically he

(= |

APP. 054
Filed: 1/27/2025 5:36 PM CST Beadle County, South Dakota 02CIVZ0-000051



took after he got home. ...
(). And the — this breach from the standard of care by Dr. Miner then in
prescribing these medications, you can’t say more likely than not it
caused damage to Mr. Walton?
A I we don’t know if he took it or not, no,
Exfatnt B p. 133:10-11, 17-19, 24-1343.
UNDISPUTED, but DISPUTED INFERENCE: As set forth in the
response to Paragraph 7, above, Dr. Stein does not opine that Kevin was injured only
for the first time during his first night home from the hospital, from causes solely

arising at home.

2 Dr. Stein admitted that no harm was caused to Mr. Walton due to Dr.
Miner not consulting with a psychiatnst, Evhibit B p. 1405-9.

UNDISPUTED.

10. Dr. Stein testified:
(2. Okay. So you're not offering an opinion as to whether or not Mr.
Walton has a hypoxic brain injury; is that true?
A. Correct. There are several people that are saying that it's functional.

Dir. Wu is saying that it's anatomic. ['m going to stay out of that.
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Exhifdt B p. 14325-1445,

UNDISPUTED, but DISPUTED INFERENCE. Dr. Stein offered substantial
testimony that an overdose that occurred on April 11; that it was toxic; and that it was
consistent with a brain injury. See, ADDITIONAL FACTS (set forth in Plaintiffs’
Response to HRMC’s undisputed facts); and, see also, those facts that Dr. Stein
testified “would indicate that Mr. Walton had a hypoxic brain injury |in the hospital |
before 7:20 am on April 11",” including: “things being a little confused or slurred™
for Kevin; “he couldn’t stay awake;” “he didn’t know what was wrong;"” “he
couldn’t keep his eyes open;™ *the nurse stated she had come in and found that Kevin
was not breathing correctly;™ “he was breathing like a man taking his last breaths;™
“Kevin wasn’t really making sense;™ “he had some problems choking while he was
trying to eat™; “he was quite confused and didn’t quite remember everything that was
going on at that point.” Brendtro Affidavit, Exh. B (Expert Deposition of Kenny

Eltt'il'l, M-D-I-- p-l lﬁl'lﬁﬁ}i

11, Dr. Stein testified:
(2. Are vou going to testify that Mr. Walton hag a hypoxic brain injury?
A. Asked and answered.

(). Unfortunately, you don’t get to object.
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A. No. T don't get to object. T get to say the words asked and answered.
It's not an official objection. | - once again, [am not going to be giving
the opinions on whether it's a tunctional problem or an organic brain
injury. Ifthere is a hypoxic brain injury, that's for Dr. Wu to state, so T'll
leave it at that.

Exhsbit B p. 149:17-150:1.

DISPUTED INFERENCE. Dr. Stein's can offer testimony that
Kevin's injuries are consistent with a brain injury, and consistent with a
brain injury resulting from a toxic overdose and a hypoxic event on April 11
at the hospital, and, that Kevin was in fact administered a toxic overdose.
See, ADDITIONAL FACTS (set forth in Plaintiffs® Response to HRMC*s

undisputed facts).

12. An MRI1 of Kevin Walton’s brain taken on April 20, 2018 ar HRMC was read as
normal. Exkibit C.
UNDISPUTED, but DISPUTED INFERENCE. The record indicates
that a normal MRI is not proof of normal brain function. See, Adler
Declaration. Instead, a conventional MRI is less sensitive than a quantitative

MRI analysis. fd
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13. An MRI of Kevin Walton®s brain taken on July 9, 2018 at Avera McKennan
Hospital was read as normal. Exfspn L,
UNDISPUTED, but DISPUTED INFERENCE. The record indicates
that a normal MRI is not proof of normal brain function. See, Adler
Declaration. Instead, a conventional MRI is less sensitive than a quantitative

MRI analysis. [d

14. APET CT of Kevin Walton's brain was taken on May 31, 2018, and it was
read as normal. Exhdbet £
UNDISPUTED, but DISPUTED INFERENCE. The record indicates that a
normal PET scan reading is not proof of normal brain function. See, Adler
Declaration. Instead, a conventional PET is less sensitive than a quantitative

PET analysis. fd.

15. An EEG of Kevin Walton's brain taken on May 23, 2018 at Avera McKennan
Neurology was read as normal. Exhibit F.

UNDISPUTED, but DISPUTED INFERENCE. The record indicates that a
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normal EEG reading is not proof of normal brain function. See, Adler
Declaration; Center Declaration. [Instead, a conventional EEG is less

sensitive than a quantitative EEG. Jfd.

16. An EEG of Kevin Walton's brain was also taken on July 25, 2018 and was
read as normal. Echiba .
UNDISPUTED, but DISPUTED INFERENCE., The record indicates that a
normal EEG reading is not proof of normal brain function. See, Adler
Declaration; Center Declaration. Instead, a conventional EEG is less

sensitive than a quantitative EEG. fd.

17. Plaintiffs have identified Ajimol Lukose, DMNP, EN-BC as a nursing expert in this
case, Exhibit H,

UNDISPUTED.

18. RN Lukose was deposed on June 2, 2022, Exiibic I

UNDISPUTED.

10
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19. RN Lukose testified that she is not qualified to give an opinion on the standard

of care of an internal medicine physician. Exhibi fp. 14611-14.

UNDISPUTED.

20, KM Lukose also testified that she is not offening standard of care opinions about
Dr, Miner's care. Exhibit [p. 145:13-15.

UNIISPUTED.

21. Plaintiffs* counsel has stated that Dr. Wu will not be called as a witness, Exhishrt
o (letter from Brendtro to Haigh dated April 22, 2024).

UNDISPUTED.

22. Plamntiffs’ counsel has stated that Dr. Center will not be called as a witness.
Exhibit K ([[ Plaineifl"s Response to]] Defendarnts Motion to Exclude Testimony
of Richard 5. Adler, M.D. and Wesley D, Center, PhA2) p. 7 fn. 2.
UNDISPUTED (other than the possibility Dir. Center would be called

as a rebuttal witness based upon the testimony at trial regarding gEEG or his

11
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report.)

23, Plaintiff’s counsel agreed that “any ruling as it relates to Dr. Adler and this
technology would be the same ruling as it applies to them, so we don’t have to

go through a whole ‘nother Dlaubert heanng.” Evhsbt L p. 74-8

UNDISPUTED.

24, This Court granted Defendants’ Maotion to Exclude Expert Testimony of Dr.
Adler. Exiibit M (Memorandum Decision dated October 8, 2024). Plantiffs have
not identified any other expert witnesses to provide opimions regarding causation

and the specific harm to Plaintiff. Affédavi of Attorney Kimberly Pefrson § 4.

DISPUTED , see, Motion to Reconsider, and see, evidence and argument related to
“consistent with™ causation, and circumstantial evidence of causation, from Deposition
and Report of Kenny Stein.

FURTHER DISPUTE: After the hospitalization, Dr. Miner and the Hospital

began reporting within Kevin's records that Kevin did, in fact, suffer a hypoxic brain

injury.
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For example, the Hospital included the following statement in Kevin's
medical record on April 4, 2020: “Mr. Walton is a 41-year old male who has a
previous medical diagnosis of hypoxic brain injury with an approximate onset of two
vears ago. ™ Brendtro Affidavit, Exhibit B-D3.

Likewise, about seven months afier the hospitalization, Dr. Miner hand-wrote
and signed a form indicating that Kevin had a Brain Injury (not-trauma}), dated

December 14, 2018. Brendtro Affidavit, Exhibit B-02. This is the key portion of

that form:

Diosa this Indhidial haves Brain !
Comment: in,

Is this individual medically stable?
Comment.

Doss this ingividual nead daily nunsing i&nﬂuﬂﬂ@ Mo

N

S OmHTEnL

|8 the disahility [kely to continue |n saly T @ Mo

Comiment: "

Physician Signaturo l:E,: osta ] 7Ji4hi

Print Nam& )y /i i1 A Fiinesr TrEna s -353-8107

Addressi =, Mgneere Mo Oy Hiven  [STED 2P 572=0

The Braln Injury Rohabifiatlon Cenber - 803 Soo San Drlve « Aapid Gy, 30 §TT0L - [808] 1437287
wisnw. Srainrehab.ong Techettcr S Hohh 000421

A Jury could make the reasonable inference that Kevin Walton has a hypoxic brain injury

and, Defendants admitted as much.

13
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Dated this 27" day of January 2025.

HOVLAND, RASMUS,
BRENDTRO, PLLC

L5/ Daniel K, Brendira
Daniel K. Brendtro

326 E. 8th Street, Suite 107
PO Box 2583

Sioux Falls, 5D 57101-2583
(605} 951-9011

dbrendtro@hovlandrasmus.com
Attorneys for Plaimtiffs

The undersigned, the attorney for Plaintiffs Kevin and Julie Walton, hereby
certifies that a true and correct copy of the foregoing was filed electronically using the

Odyssey File and Serve system which will send notification of such filing to the following:

Mark W. Haigh

Tyler W. Haigh

101 Morth Main Avenue, Suite 213
PO Box 2790

Sioux Falls, SD 57101-2790
Telephone: (605) 275-9599
Facsimile: (605) 275-9602

14
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mhaigh@ehhlawyers.com
thaigh@ehhlawyers.com
Attarneys for Defendants, Huron Regional Medical Center, Inc.

Gregory |, Bernard
Lonmie B. Braun

Thomas Braun Bernard & Burke, LLFP
4200 Beach Drive, Smite 1

Rapid City, SD 57702

phernard@thilaw.com
Ibraun@thilaw.com
Attorneys for Defendants, William J. Mmer, M.,

Dated on this 27 day of January 2025,

5 Dansel K. Brendire
Draniel K. Brendtro
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STATE OF SOUTH DAKOTA ) IN CIRCUTT COURT

: §§
COUNTY OF BEADLE ) THIRD JUDICIAL CIRCUIT

KEVIN WALTOMN AND 02CTV 20-000051

JULIE WALTON,

Plaintifts,
Ve,
PLAINTIFFS® MOTION TO

HURON EEGIONAL MEDICAL RECONSIDER EXCLUSION OF
CENTER, INC., WILLIAM |. MINER, DR. RICHARD ADLER
M.D., AND JOHN DOES AND JANE

DOES,

Defendants.
MOTION

Plaintiffs respectfully ask this Court to reconsider its October 8, 2024, decision
excluding Dr, Richard Adler's testimony, on either of two grounds:

1. We ask the Court to allow Dr. Adler to testify, because the decision to exclude
was premised upon: (i) a misunderstanding of Dr, Wes Center’s testimony; (ii)
a mischaracterization of Dr. Adler’s opinions and expertise; (iii} a
nusunderstanding of the reliability and uses of quantitative bramn imaging; and
{iv) a misunderstanding as to need for specialized diagnostic reliability for each
and every human malady....all leading to an incorrect and incomplete
application of Danbert factors;

or,
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2. Tn the alternative, we ask the Court to allow Dr. Adler to testify to his opinions,
with limitations, such as imited exclusion of portions related to NeuroCloud
PET and/or NeuroCloud VOL.

In support of this Motion to Reconsider, we have filed an Affidavit/Declaration
from Dir. Center clanfymng his testimony and opiions, and offering further foundation for
the reliability of qEEG science; and, an Affidavit/Declaration from Dr. Adler, clarifying
his testimony and opinions, and offering further foundation for the reliability of his

methods, his expenence, and the reliability of QPET and gMRI testing science.

STANDARD

Motions for Reconsideration. A Circuit Court has the inherent power to
reconsider and modify its prior rulings. SBS Financaal Services, fnc. v, Plonf Family Trust,
2012 5.D. 67, 9 13. In South Dakota, the standard for reconsideration is simply whether
the Circuit Court “is convinced that the holding is incorrect.™ £d. {citing Moore ».
Michelin Tire Co., Inc., 1999 5.D. 152, 7 46).!

In South Dakota, *[a] memorandum decision is not a binding decision ending the

case. As its name implies, 8 memorandum opinion is merely an expression of the trial
court's opinion of facts and law. Therefore, it is the prerogative of the circuit court to re-

think a decision from the bench or a memorandum decision.” Sacred Heart Health Servs.,

U The 85 Circuit, and various federal courts, follow o somewhot different and more restrictive approach o
reconsideration. but South Dakotn does not use that rule.

APP. 066
Filed: 1/24/2025 5:56 PM CST Beadle County, South Dakota 02CIVZ0-000051



fre. v. Yankton Cary., 2020 5.1. 64, § 25 (quoting Efifngson v. Ammann, 2013 5.D. 32,9
8). Thus, any order or decision in a case “is subject to revision at any time before the
entry of [final] judgment.” SDCL 15-6-54(D).

Not only is reconsideration permissible, it is an obligation when the facts and law
require it. “Judges have an obligation to reexamine their views when superior proof is
brought forth to challenge previous understandings. For me, such is the case here.”
Brendtro v, Melson, 2006 5.D. 71, q 42 (Konenkamp, ]., concurring).

In short, because the initial Daubert decision 15 procedurally “non-final,” the
standard on a motion to reconsider in South Dakota courts is the samg standard as on the
original motion.

Expert reliability under Dauberi R umito. Here, the legal standard at issue is the
flexible Daubert framework related to questions of science. The basic question in this case
is whether Dr. Adler is using scientific, medical methods by which to explain Kevin's
injury and its causes, or, whether he is relving only upon his own * subjective beliefs.”
See, State v. Guthrie, 2001 5.D. 61, § 36 (“ Generally, an expert’s opinion is reliable if it is
derived from the foundations of science rather than subjective belief.”)

*“This burden is met by establishing that there has been adequate empirical proof
of the validity of the theory or method.” State ». Guihrie, 2001 5.D. 61, 9 34 (citing
Edward J. Imwinkelried, EVIDENTIARY FOUNDATIONS 287 (4th ed 1998)).

In her treatise on evidence, Professor Hutton explains the test for ‘reliability’ as a
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focus on this question: “a scientific expert’s testimony will be admissible if the expert
employs the same methodology in reaching the conclusion as he or she would employ if
waorking as a scientist in the real world.” Hutton, C., SOUTH DAKOTA EVIDENCE,
407 (2" ed., 2013) (quoting Saltzburg, S., FRE ManuaL 10TH, § 702:02[8], at 702-
44).

Professor Hutton set forth the eight “non-exclusive guidelines” enumerated in
State v. Hofer, but also listed seven more pertinent guidelines, r.e, creating a list of 15
factors.

Those additional factors that can be considered include:

= (9) the types of error experienced, whether likely to favor the offering
party or understate what he seeks to prove;

o {10} the existence of a body of professional literature appraising the
process or technigue, which tends to insure widespread attention and
critical scrutiny;

» (11) whether the opinion grows from independent research or was
developed for the purposes of [the instant] litigation;

» (12) whether the expert has unjustifiably extrapolated from an accepted
premise to an unfounded conclusion;

» (13) whether the expert has adequately accounted for alternative
explanations;

» {14) whether the expert has exercised the care appropriate to
professional work; and

s (15) whether the field 15 known to reach reliable results in the area of the
proposed testimony.

Ultimately, it is the duty of the Circuit Court to fashion a test for reliability based
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upan the eight enumerated factors, as well as other pertinent considerations. Here, the
Court discussed the eight guidelines. We respectfully urge the Court to reconsider its
analysis. Prior to turning to the specifics of this case, we highlight commeon errors in the

gatekeeping process.

The gatekeeping function of the
Court 15 a flexible process, designed to remove the Court from the factfinding rule, so
tang as the proffered scientific expert derives his or her work from actual scientific
methods and processes, rather than from subjective belief.,
Drespite its flexible and open framewaork, the application of Daubert is subject to
several common pitfalls:
* Toonarrow of an inquiry. It is error when the Circuit Court too narrowly
constrains the subject matter of the pertinent scientific inquiry. See, State v
Wills, 2018 5.D. 21, T 26 (citing with approval to Montana case for the
proposition that a trial court “too narrowly conceived the subject matter”
when it disqualified an expert witness)
» Requiring hyper-specific testing to find reliability. Itis error to require
hyper-specific testing to validate the methods used in the case at hand. fn re
T.A., 2003 5.1D. 56, 9 27 (“Parents would have this Court create a
requirement that the medical profession devise a test to determine how and

why a child bruises in order for 4 medical professional to testify as to

(= |
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whether the child’s injuries are consistent with abuse.™)

= Specialist credentials not required. An experienced medical doctor does
not need a specific ‘specialist’ designation in order to testify as an expert on
medical matters. McCullock v. H.B. Fuller Co., 61 F.3d 1038, 1044 (2d Cir.
1995) (* Disputes as to the strength of his credentials, fauits in his use of
differential etiology as a methodology, or lack of textual authority for his
opinion, go to the weight, not the admissibility, of his testimony.™ )

= Even non-doctors can give medical opinions. “In other words, there 15
no requirement that the person actually be a doctor in order to be qualified
to give a medical opinton.™ fr re. T04., 2003 5.D. 56, 9 26 (applying SDCL
19-15-2). Instead, we look to their training and experience. Jd

» Certainty not required. Itis error to require certainty. State v. Lemler,
2009 5.D. 86, 9 25 (“[1]t would be unreasonable to conclude that the
subject of scientific testimony be ‘known’ to a certainty, [and] an expert
may extrapolate from existing data as long as there is an analytical
connection between the known data and the expert’s opinion....It is only
when opimion evidence 15 connected to existing data only by the #oee divit of
the expert, [that] a court may conclude that there is simply too great an
analytical gap between the data and the opinion proffered.”

« Error to exclude causation testimony using the *consistens with’
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formulation. When 100% diagnostic certainty is not available, it is error to
exclude an expert who testifies that a plaintifi”s injunies are conséctent with a
particular cause. State v. Guthree, 2001 5.D. 61, § 42 {* courts applying
Daybert generally permit these experts...to describe the symptoms. ..of
known victims; report the symptoms [of the plamntiff]; and give an opinion
that the [p!aintiff’s] symptoms...are ‘opgstent pith’ those of known
victims™), This rule is followed even when there is “limited scientific
experience and literature™ about the use of testing for that particular injury.
Hase v. Chicago Nw. Transp. Ca., 70 F.3d 968, 973 (8th Cir. 1995) (PET scan
testimony permitted even without scientific literature supporting its use for
Mmanganese poisoning).

» Improper focus on conclusions, rather than method. Itis also error to
focus on the conclusions; instead *the focus must solely be on the
principles and methodology.” Wells v. Howe Heating & Plumbing, Inc., 2004
SD 37, 9 16 (In applying Daubert, “[t]he focus.. must be solely on
principles and methodology, not on the conclusions that they generate.”)
5.D. 86, q 25, 774 N.W.2d 272, 281

« FError to take a contested reliability question away from the Jury.

[T ]his Court has consistently refused to extend any gatekeeping function

to usurp the factual determination role of the ultimate tner of fact.” Mmre &

APP.OT1
Filed: 1/24/2025 5:56 PM CST Beadle County, South Dakota 02CIVZ0-000051



Dakora Microsofi Anvitruse Litig., 2003 5.D.19, 9 30. Accord, Staie ».
Guthrie, 2001 5.D. 61, 9§ 38 (" When opposing experts give contradictory
opinions on the reliability or validity of a conclusion, the issue of reliability
becomes a question for the jury."™)
= [Data relied upon does not need to be admissible itself. ““The data on
which an expert relies need not be admissible in evidence if they are of 4
type reasonably relied upon by experts in the particular hield of forming
opinions on the subject.” Hutton, C., SouTH DAROTA EVIDENCE, 407
(20 ed,, 2013) (citing State v, Gallegos, 316 N.W.2d 634-636-38 (S.D. 1982)
s Itisnot necessary that the methods have been actually tested; it is
sufficient that they “gould be tested ™. Siatev. Lemler, 2000 5.D. 86, 9 35
(admission of disputed expert upheld because * there was evidence that the
underlying scientific process was widely accepted [and] the theories and
techniques in question either had been or gould be tested™)
Admissible expert testimony. On the other side of the coin from those common
pitfalls, there are several corollary principles that guide the admissibility of expert
testimony:
# Extrapolation is a permissible technique. “[A]n expert's opinion is not
disqualified simply because variables require extrapolation from known

data. * Statev. Lemler, 2000 5.D. 86, § 37, 774 N.W.2d 272, 285
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= Ruling out other causes is a permissible technique. In medical cases, an
accepted method of conducting science related to the cause of injuries 1s
simply a matter of ruling out other causes. Hose ». Chicago Vw. Transp. Co.,
70 F.3d 968, 973 (8th Cir. 1995) (*Indeed, ruling out alternative
explanations for injuries is a valid medical method.™) C.f, Gen Elec. Co. »,
Jormer, 522 115, 136, 153 (1997 ) (Stevens, |., concurning n part) (It 1s not
intrinsically ‘unscientific’ for experienced professionals to arrive at a
conclusion by weighing all available scientific evidence —this 1s not the sort
of ‘junk science’ with which Daubert was concerned.™)

e The Hose v. Chicage NVw. Transport. Co. case. Perhaps the most useful
and direct authority for the Court to follow in this case is an 8th Circuit case
mvolving an expert's use of a PET scan in a manganese poisoning brain
injury case. Hosev. Clicage Nw. Transp. Co., 70 F.3d 968, 973 {8th Cir.
1995). The &th Circuit permitted the expert to testify and rely upon a PET
scan, even though there was little if any scientific hiterature regarding the
hyperspecifc use of PET scans to diagnose manganese brain injury. There,
#th Circuit admitted such testimony *because it was relevant in terms of
excluding other diagnoses of [Plamtiff’s] injuries and was limited to

showing consistency with, not diagnostic proof of, manganese
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encephalopathy. [The expert acknowledged and] testified to the limited
scientific experience and literature about using PET scans in manganese
cases." Hosev. Chicage Nw. Transp. Co., 70 F.3d 968, 973.
With those pitfalls and guidelines as background, we begin by addressing errors
and musunderstandings within the Memorandum Opinion.

ARGUMENT

1. The Court’s October 8" ruling is premised on six, eritical
misunderstandings

{(a) Dr. Center’s testimony about the permissible use of gEEG
was taken out of context.

The Court’s opinion was premised, in part, upon its conclusion that “qEEG
cannot be used for diagnostic purposes™ and that Dr. Center deems “such use as
tllegtimate.™ Memorandum, p. 12. This 15 based upon a misunderstanding about Dr.
Center's testimony. To clear up the confusion, Dr. Center has submitted an
affidavit/declaration.

In pertinent part, Dr. Center refers to this portion of his testimony and explains
that his refusal to perform a diagnosis, and impermissible uses, was a statement reflecting
two things: (i) that Dir, Center is not a medical professional, and thus does not diagnose
medical conditions; and (ii) that a gEEG is “not properly used in a vacuum, but #s
properly used to confirm or disconfirm a proposed hypothesis....” [Center Declaration, §

20}. In particular, gEEG can be used “to test a hypothesis of a diagnosis made by

10
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competent medical authority and to explore the extent and nature of that hypothesis from
a neurobehavioral perspective.” [Center Declaration, § 20.]

Dir. Center then reiterated that he stands by his conclusions in his own report,
namely, that “Mr. Walton's patterns of brain electrical activity show evidence of a brain
mjury consistent with a hypoxic event.” [Center Declaration, ¥ 21.] Dr. Center then
confirms that his Report and conclusions can be relied upon by a medical doctor, and can
be used *a qualified medical practitioner, such as a psvchiatrist for use in a diagnosis, or
differential diagnosis, who will correlate my findings with other data™ and information.
[Center Declaration, § 23.] “Provided that the qEEG is being used with other diagnostic
data and information, it is a valid, accepted tool for use to aid in diagnosis.” [Center
Dieclaration, | 24.] And, Dr. Center expressly approves of Dr. Adler’s use of the gEEG
report “to inform a diagnosis of Mr. Walton, by correlating the neurcbehavioral findings
in my report with diagnostic testing and his personal examination of Mr. Walton. This is
an acceptable use of Kevin Walton's gEEG report by a psychiatrist, using the report and
relying upon it as but one piece of information among other evidence related to Dr.
Adler’s diagnosis.” [Center Declaration, § 25.] In short, “[t]his was hypothesis testing
within the realm of what a gEEG can be used for.” [Center Declaration, § 21.]

Thus, although a gEEG, all by itself, cannot diagnose a hypoxic brain injury, a
qEEG iz a well-established tool for use in making such a diagnosis. By analogy, a

thermometer cannot diagnose someone with Covid-19. But, a thermometer can be used

11
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as a tool, along with other sources of data, to provide a doctor with a basis for concluding
that a high fever is associated with the patient being in an acute phase of that particular
viral infection.

From this, the Court can conclude that Dr, Adler’s opinion rests upon good
grounds, including in part upon Dr. Center’s testing, and that the diagnosis is rooted in
the scientific method.

(b) Next, the Court’s decision is based upon a misunderstanding
that Dr, Adler®s diagnosis relied solely upon the qEEG

report.

In particular, the Court inquired during the hearing as to whether Dr. Adler’s
opinions were inextricably linked and subservient to Dr. Center's gEEG report. Counsel
attempted to explain in the initial brief, and, at the hearing that Dr. Adler arrived at hus
diagnosis using a multitude of convergent data sources, including as demonstrated by the
diagram on page 32 of Dr. Adler's report (Figure 17). The Court’s opinion arrived at the
opposite conclusion, finding that Dir. Adler’s other testing did not expressly conclude
causation as to Kevin's brain injury, other than by relying upon the gEEG testing.

To elaborate and remedy this point, Dr. Adler’s Declaration provides a detailed
analysis of his method, including his explanation that based upon the “unchallenged”
sources of data {see, Factor 1 through 11, at 99 54 to 116, i.e., all the factors except for the
quantitative imaging), Dr. Adler concludes that more likely than not, Kevin Walton’s

symptoms are caused by a physical brain injury from the only plausible cause {his
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hospitalization), rather than conversion disorder or malingering or a solely snowmaobile

accident fifteen years earlier. § 119, Dr, Adler explains that he can reach this conclusic

Then, Dr. Adler addresses the quantitative imaging, and explained that the rotality
of the data when adding in testing from gMRI, gEEG, NeuroCloud PET, and
NeuroCloud VOL (for MEI) turther reinforced that same conclusion. [Adler
Dreclaration, | 144; 9§ 220]. Notably, each of the quantitative reports “independently of
each other serves to reinforce™ his conclusion, fd

In short, Dr. Adler is not relying solely upon the gEEG report to reach his
conclusions.

{c) Mext, the Court’s decision is premised upon the incorrect
conclusion that diagnostic tests must be validated for use with
each specific medical condition for which a physician intends
to use the test.

The Defense made great efforts to convinee the Court that the absence of
literature or testing related to the hyperspecific use of gEEG, quantitative MRI, and
quantitative PET studies for diagnosing a hypoxic brain injury was dispositive as to the
reliability and admissibility of such science. The Memorandum repeats a vanation of this
phrase in its analysis of each of the eight factors.

Mot even the Defense’s own experts made this claim, however. Instead, it

appears to be a lawyer-created idea™ that *has no basis in medical practice.” [Adler

Declaration, 9 17]. This argument appears to arise because “the Defense misunderstands

13
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how diagnostic testing works in medicine.” Jd

Instead, “[d]iagnostic tests do not give diagnoses. The tests provide factual
findings about the patient’s body —e. g, a white blood cell count, the presence or absence
of bacteria in the cerebrospinal fluid, an abnormal density in part of the brain, etc. The
factual findings are not diagnoses. Any given finding mav be consistent with multiple
diagnoses. A physician tries to gather enough facts from different sources to identify the
most likely diagnosis.” [Adler Declaration, 9 18].

" Dhagnostic tests are not approved, certified, or otherwise validated for each
specific potential diagnosis for which they may provide relevant information. It would be
effectively impossible to do so [as well as] arbitrary and senseless...." [Adler
Dreclaration, | 20]. Instead, the quantitative reports as to Kevin “ provide information
about Kevin’s brain that is clearly relevant to the diagnostic questions at issue,” and Dr.
Adler has previously *used reparts from these quantitative testing modalities in all
manner of civil and criminal cases.” [Adler Declaration, § 22]. In particular, such
quantitative testing methods are particularly useful in helping diagnose rare brain
conditions for which “ disease-specific formal approval did not exist.” [Adler
Dreclaration,  22].

In the course of reaching a diagnosis, Dr. Adler considered Kevin's conventional
PET scan; his conventional brain MRI; a quantitative MRT; a quantitative EEG; and

NeuroCloud computer analysis of the MRT and PET scans. [Adler Declaration, § 22].

14
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Each of these methods provides information about Kevin’s brain. Each of these
modalities 15 an accepted method for gathering information about any patient’s brain.
[Adler Declaration, §] 123 {(gEEG, for widespread clinical forensic use in all manner of
brain study); 9 129 (NeuroCloud PET, for clinical use broadly, including in regard to
hypoxic brain injury)]. For each of these quantitative imaging tests, D, Adler is capable
of using them in the diagnostic process * by virtue of training and experience.” |Adler
Dreclaration, 9 122, 123].

{d)Next, the Court’s decision is based upon a misunderstanding
that the PET, MRI, and EEG tests conducted upon Kevin
were “normal,” and that the qEEG, quantitative PET, and
quantitative MRI are inherently unreliable because they use
computerized programs that deliver different results.

The Court reached this conclusion on page 11. In our prior filings and at the
hearing, we attempted to explain that gMRI, gPET, and qEEG techniques will give
different results than conventional MRI, PET, and EEG testing because the provide “a
more detailed and quantitative analysis” and “advanced neuroimaging analysis™
compared to the testing results than can be obtained by simply looking at animage. Eg.,
Walton Brief, 8/7/2024, p. 30; p. 39; Brendtro Affidavit, Exh. 27 and 28.

Tao further expand the Record on this topic, Dr. Adler and Dr. Center address the
reliability of quantitative MRI, PET, and EEG analysis. See, Adler Declaration, 99 11, 15;
169; 173-175; Center Declaration, 9] 6-14. Rather than being less reliable than

conventional PET, MRI, and EEG testing, these quantitative methods result in
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“improved diagnostic aceuracy;” “provide additional insight; ™ and *improved
diagnostic efficacy.” [Adler Declaration, ¥ 173-175].

All of these quantitative methods are discussed extensively in scientific literature,
which gives them reliability sufficient to address their testability, potential ervor rate,
control procedures, general acceptance, and peer review. [Adler Declaration, 9 204-211
{addressmmg Danbert factors as to qEEG, gMRI, and gPET; Center Declaration, 99 6-14
{addressing Daudert factors as to gEEG).

In short, quantitative imaging techniques are regarded as more sensitive and more
reliable at identifying brain injury than a conventional, naked-eye viewing of the
corresponding tests. It is like the difference between listening for enemy planes at night
from a watchtower, versus emploving doppler radar to find them much faster and with
more specific location.

{e) Next, the Court’s decision is premised upon a
misunderstanding that ¥ the technology [relied upon by Dr.
Adler] has [never been] used to diagnose hypoxic brain injury
for purposes other than litigation.” See, Memorandum, p. 13.

Dr. Adler squarely addresses this peint in his Declaration: *I note that gEEG,
gMRI, and gPET have all been used to identify brain injunies with cerebral hypoxia,” and
cites numerous articles relating to the use of these technologies gutside the realm of
litigation. [Adler Declaration, § 180-185]. The NeuroCloud software and gEEG methods

are not canfined to forensic use.

() Next, the Court’s decision is premised upon the belief that

16
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Dr. Adler is not qualified to review quantitative reports for
MRI, EEG, and PET

The Court had concemns about Dir, Adler’s qualifications relating to quantitative
imaging,.

By experience and training, Dr. Adler is qualified to request quantitative brain
image testing, and then incorporate the results into his diagnesis. At best, the Defense
experts claim that radiologists are “more” qualified to read an MRI, EEG, or PET scan,
than a psychiatrist, but they do not claim or cite any authority that a psychiatrist is
forbidden or unqualified from doing so. Dr. Adler explains that he is “qualified to read
the qualitative and quantitative reports [ obtained and to evaluate in how they contribute
to answering the diagnostic questions.” [Adler Declaranon, § 210]. Dr. Center explains
that psychiatrists and other medical professionals are qualified to take gEEG reports into
consideration in their diagnoses. [Center Declaration, § 23],

By traming, Dr. Adler is a graduate of the Forensic Psychiatry training program at
the University of Washington. and he holds an appointment in the Department of
Psychiatry at the University. Adler Report, p. 1. He has worked extensively in the forensic
context to help diagnosis bram injury of all kinds, including rare presentation for which
there is little specific published literature. [Adler Declaration, §] 22]. It is sufficient foran
expert to demonstrate expertise via experience and education.

Impact of Dr. Wu’s diagnosis. Within the question of Dr. Adler’s qualifications,

the Court remarked that it has “significant concerns... particularly considering Plaintiffs*
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first expert witness came up with a different diagnosis using the same technology.

Memorandum, p. 12. This is incorrect in several ways.

Plaintiffs® first expert (Dr. Joseph Wu) came up with the exact same diagnosis
using quantitative PET analysis. Namely, Dr. Wu diagnosed Kevin with a hypoxic brain
mjury from an opioid overdose on April 11, 2018, at the Huron Hospital.# In addition, Dr.
Wu also concluded that Kevin’s symptoms could not be explained as conversion disorder.
Wu Deposition, 181:16. What was different was not the diagnosis, but, instead,
differences in the quantitanve imaging analysis. Dr. Wu uses a very small data control
group (16 people), which is his own proprietary group of subjects, and, comprises a

database upon which no hospital or other outside entity relies upon. Wu Depaosition,

= Here is Dr. Wo's diagnosis:

Smmmary

The moxt medically probable canse for the PET aboormalites, choscal symptoms such as
foreign accenk gyndrome and right leg weakmess and newroprychological abnormalines. and
clhimcal syngitoos m M. Kevin Walion are due o sequelas from hyposoc bram myjuy sustaned
from opiod overdoss on A11/20LE.  All epumaons expressed herem are 1o a rensonabls degres of
medecal certainty. [n other words, it 18 my opioson (o a reasonable degres of medical certamiy
that it 15 more likely than not that Mr. Walton s PET abnommalities and chmcal symptoms
identifisd in this repon were directly cansed by the bypoxic brain injory due to the opeod
overdose oo or sbout Apnl 11, 201E

1 reserve the nght to amend or modify any opinion hased on the dizcovery of pew sadence.

™

Joseph C. Wu M D
Univessity Neurocogmitive Tnaging
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177:17. In addition, because of the (antiquated) software system upon which he creates
and stores data, his data was unable to be shared with Defense Counsel.

In contrast, the quantitative PET analysis used by Dr. Adler (NeuroCloud PET) is
relied upon by hospitals in the European Union, and, anyone can load a PET scan into
that system and evaluate its operation and results for $350. These are night and day
differences.

It is unfounded to conclude that Dir. Adler is unqualified because Dr. Wu's sample
size or data-sharing capabilities are in question. That is not a valid syllogism within the
scientific process. It would be like saying that a replacement Circuit Judge on a case is
issuing unreliable opinions because she incorporates caselaw that she found via
computerized legal research from a large national database, vet who reaches the same
legal conclusions as the Circuit Judge who retired, but who used only paper-bound copies
of the Northwest Reporter.

In short, Dr. Wu (a psychiatrist) came up with the same diagnosis using his own
version of one of the same technologies, gPET. Dr. Wu’s systern demonstrated Kevin's
brain was injured relative to Dr. Wu's small sample group, in various ways. The
NeuroCloud PET system demonstrated that Kevin's brain was injured, by comparing it
relative to a larger, European-Union-accepted sample group, which Dr. Adler determined
showed injuries, in distinct ways. But, still nonetheless showed injury.

In short, this is not a factor that counts against Dr. Adler or his qualifications.
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2. Record sufficient on all of the eight factors, and other factors, teo

The Daubert/Kwmbo inquiry provides a Circuit Court with “discretion in choosing
the manner of testing expert reliability,” but, “not discretion to perform the function
inadequately.” Kumbho Tire Co. ». Carmichael, 526 11.5. 137, 158-59 (Scalia, .,
CONCUTTINg).

This means that the Circwt Court must exercise its discretion to affimmafively
“choose among reasonabie means of excluding expertise that i3 fausse and science that is
junky. [T]he failure to apply one or another of them may be unreasonable, and hence an
abuse of discretion.” Kumho Tire Co. ». Carmichae!, 526 U.S. 137, 158-5% (Scalia, J.,
concurring) (emphasis in original).

In conducting its analvsis, the Memorandum Opinion does not affirmatively
choose among any of the vanous guidelines, and, it overlooked evidence in the Record as
to many of them. The additional Declarations provided with this motion offer more
factual support on essentially all of the eight guidelines, plus the myriad of others
available for consideration, including Professor Hutton’s list, as well as the 8% Circuit
considerations.

For example, even though the Court was invited to consider other factors from the
gt Circuit {by the Defense, see, HRMC Brief, 5/31/2024, p. 25), the Circuit Court did
not discuss any of those further considerations (namely: whether the expertise naturally

flows from the expert's prior work, fe., predates the litigation; “whether the proposed
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expert ruled out other alternative explanations;™ and “whether the proposed expert
sufficiently connected the proposed testimony with the facts of the case™).

Of these various factors, the Record already contains evidence to support them in
favor of admitting Dr. Adler’s testimony:

1. Testable.

a. Adler. Dr. Adler’s method was the differential diagnosis method. It 1s
inherently testable because any other doctor can perform the same
analysis. In his Report, Dr. Adler identifies his step-by-step
methodology. Anyone can follow it and replicate it. Nobody challenges
this.

b. Brain Imaging. Likewise, each of the component testing brain image
modalities (QPET, gMRI, and gEEG) are also testable. The Defense’s
experts can input the same data into MeuroCloud VOL; and, they can
input their own data into NeuroCloud PET; and they can take Kevin’s
EEG data and run their own tests using the gEEG model. Itis testable.
[Adler Declaration, § 22; Center Declaration, q &].

2. Peer Review.

a. Adler. The differential diagnosis method is so broadly accepted that it

is not only peer-reviewed, but embraced by every peer in the medical

profession and discussed as a foregone conclusion by courts. See, Hose
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v Chicagn Nw. Transp. Co., 70 F.3d 968, 973 (8th Cir. 1995) (“Indeed,
ruling out alternative explanations for injuries is a valid medical
method.™)

b. Brain Imaging. Each of the modalities (quantitative MRI, quantitative
PET, and quantitative EEG) are subject to ongoing peer review. Dr,
Adler’s and Dr. Center’s declarations explain and prove this. These
methods are subject to “many thousands of peer-reviewed journal
articles.” [Adler Declaration, § 205; Center Declaration, § 7).

3. Known or Potential Error Rate

a. Adler. The differential diagnosis is not the type of method for which a
known etror rate applies. It is simply accepted as a valid method to test
medical questions. It 1 the type of thing that we view as reliable enough
for us to undergo complicated surgery because our physician has ruled
out other solutions.

b. Brain Imaging. The gquantitative modalities are each designed to screen
out error by using methods which screen a known database for objective
statistical anomalies. [Adler Declaration, § 206; [Center Declaration,
8-9].

4. Standards.

a. Adler. The differential diagnosis method is subject to standards for its
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use within the ordinary practice of medicine.

b. Brain Imaging. Standards exist as to data acquisition and use of the
normative databases. [Adler Declaration, § 207; Center Declaration, §
9].

5. General acceptance.

a. Adler. The differential diagnosis method 15 generally accepted, as 1s Dir.
Adler's specific approach as a psychiatrist.

b. Brain Imaging. Quantitative brain imaging is generally accepted in the
field of medicine. [Adler Declaration, § 208; Center Declaration, 9 10].
Indeed, some researchers point to it as the next important leap for all
doctors to embrace. [Adler Declaration, § 217] (“an inevitable
evolution of daily radiology practice in many fields of medicine™ )

. Relationship of Technique to Established Methods

a. Adler. Dr. Adler’s technique in using the differential diagnosis is the
established method.

b. Brain Imaging. Dr. Center’s work in obtaining and evaluating the data
meets this criteria. [Center Declaration, § 11]. Dr, Adler used
*qualified providers” who performed the analyses for gEEG,
NeuroCloud PET, gMRI, and NeuroCloud VOL, and, the use of this

method is re!iahl}r related to ubtaining more information about Kevin's
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brain. [Adler Declaration, § 209].
7. Qualifications of the Expert.

a. Adler. Dr. Adler is qualified to use the differential diagnosis method,
and this is not in dispute.

b. Brain Imaging. Via his expenience and traiming, Dr. Adler 15 quahfied
to use bram imaging studies from various sources. |Adler Declaration, §
210; Center Declaration, § 25]). Dr. Center is qualified to conduct gEEG
studies. [Center Declaration, § 12].

8. Mon-Judicial Uses.

a. Adler. Dr. Adler’s differential diagnosis method is vsed non-judicially
in every doctor’s office in the country.

b. Brain Imaging. Likewise, the disciphne of gEEG, and quantifying PET
scans and MRI scans has broad application beyond simply use in
litigation, and “has been in sue for decades both for research and for
clinical practice, as well as in forensic practice. * [Adler Declaration,
15]. And, gEEG in particular is put to non-judicial uses, both by Dr.
Center and those in his discipline. [Center Declaration, § 13].

9. Other factors.
Finally, essentially all other factors on the various “extended” Dauberr lists

likewise indicate toward admission of Dr. Adler’s testimony.
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As to both the differential diagnosis method and quantitative brain imaging:

= there is a wide body of professional literarure as to the process and
technique, ensuring widespread attention and cntical scrutiny;

o the differential diagnosis method and the quantitative imaging methods
arise from independent research that long predates this litigation;

« Dr. Adler has demonstrated that he is extrapolating from an accepted
premise (that quantitative brain imaging can identify anomalies in Kevin's
brain) and arrived at a founded conclusion {the unremarkable premise that a
massive dose of opioids sufficient to cut off Kevin’s breathing to a point
where a nurse said he sounded like a man taking his last breaths could cause
a brain injury);

o Dy Adler has methodically and appropriately accounted for all alternative
explanations, including the Defense’s theory of conversion disorder;

* Dr. Adler has directly connected the proposed testimony with the facts of
this case;

s D, Adler's restimony flows from his prior work that predates this lawsuit;

s D, Adler has approached this with a requisite amount of care and study;
and,

o the field of forensic psychiatry and the use of quantitative brain imaging

within that discipline are regarded as vielding reliable conclusions.
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Indeed, on that last point, the Defense Experts are all part of the same discipline:
they, too, are using forensic medicine and opinions about brain imaging to offer what they
deem to be reliable conclusions. Dr. Adler’s opinions are not excludable simply because
he arrived at a different answer, using more modern techniques.

In short, the Daubert factors and the “extended™ Dawbert factors indicate that Dr.
Adler’s exclusion was mn error.

As to questions of reliability, “the measure of intellectual rigor will vary by the
field of expertise and the way of demonstrating expertise will also vary.” Burley, 2007
S.D. 82, § 25, 737 N.W .2d at 406. In some instances, reliability must focus simply on ©
‘knowledge and experience.” " fmre T.4.,, 2003 5.D. 56, 9 27, 663 N.W.2d at 234

{(quoting Garland, 2001 S.D. 42, 9 11, 624 N.W.2d at 703).

3. Dwr. Adler was able to arrive at his conclusion of hypoxic brain injury
withont reference to the gquantitative brain testing, and, thus it is error to
exclude his testimony in its entirety

MNowhere in the Defendants’ arguments did they lay out the case for excluding Dr.

Adler altogether. Nor do the Defense Experts muster such an argument.

Nonetheless, the Court's memorandum decision concludes that Dr. Adler’s

testimony should be excluded in its entirety. This is error.

Further, Dr. Adler’s method rules out the defense’s theory of the case. This alone

is sufficient to allow his testimony. “In determining the cause of a person's injuries, it is
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relevant that other possible sources of his injuries, argued for by defense counsel, have
been ruled out by his treating physicians. Indeed, ruling out alternative explanations for
injuries is a valid medical method.” Hese v. Chicage Nw. Transp. Ce., 70 F.3d 968, 973
(Bth Cir. 1995) (citing McCullock ». H.B. Fuller, Inc, 61 F.3d 1038, 1043-44 (2d
Cir.1995)).

It is error to exclude Dir. Adler altogether.

4. The Court should consider each of the quantitative tests in their own right.

Each of these testing modalities stands on & different footing, including
quanﬁ:ativz PET, quantitative MRI, and quantitative EEG. Each of them are subject to
their own body of research, and we believe we have presented sufficient evidence as to
their general acceptance and reliability, as to each of them.

MNonetheless, since gach of the quantitative methods independently supported Dr.
Adler’s conclusions, if there is any question about a single one of these methods, then
that modality should be excluded in this case, rather than all of them, and Dr. Adler’s
testimony can be constrained as to the admissible portions.

5. The Court failed to apply the rule that *the basis of an expert's opinion is
generally a matter going to the weight of the testimony rather than the

admissibility.
At the core of these Defense arguments, the Hospital and Dr. Miner attack the
basts of Dr. Adler’s opintons. They don’t dispute his use of the differential diagnosis

method. They dispute whether he is properly considering quantitative brain studies in

APP. 091
Filed: 1/24/2025 5:56 PM CST Beadle County, South Dakota 02CIVZ0-000051



forming his conclusions. Thar is attacking the “basis’ of his opinion.
*The basis of an expert’s opinion is generally a matter going to the weight of the
testimony rather than the admissibility.” Powers v. Twrner Caty. Bd. of Adjnsiment, 2022

5.D.77, 9 9 (quoting Estate of Dokken, 2000 5.0, 9,  41) (emphasis added).

CONCLUSION

Dy, Adler is a forensic expert, routinely admitted to testify and acknowledged by
Courts as having specialized expertise in neuroimaging (including QEEG, brain MR and
PET guantification} as a basis upon which to assist the trier of fact to understand brain
injuries. If there are questions about the basis for his opinions, he is able to respond to
questions posed on cross-examination,

Excluding Dr. Adler whole-cloth would deny the Jury access to relevant and
important information about Kevin's injury, and, an opinion which point-by-point
dismantles the only theory proffered by the Defense (conversion disorder). Excluding Dr.
Adler whole-cloth is not something that even the Defense Experts were able to advocate
for.

D, Adler is a reasonable, qualified expert. Dr. Adler is offering an opinion which
is a direct continuation of the same hypothesis that Kevin's own radiologist arrived at,
just one month after Kevin's hospitalization, in May 2018. Dr. Rossing observed Kevin's

unusual symptoms and determined they were “suspicious for a form of persistent toxic
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metabolic encephalopathy,™ or, “in other words__.already recognizing the need to rule
out g hypoxic event, a physical brain injury related to hypoxia due to an opioid overdose.™
[Adler Declaration, 7 106].

It should not be a surprise to anyone that Dr. Miner’s and the Hospital’s decision
to admimister an overdose of opioids to Kevin would cause him harm, especially without
continuous electronic oxygen monitoring. It 15 no surprise that this would cause a
permanent injury to Kevin.

D, Adler’s opinion 15 not novel or unfounded. He is pulling together all of the

picces, to explain what happened to Kevin. His testimony should be admitted.

Drated this 24™ day of January, 2025

HOVLAND, RASMUS,
& BRENDTRO, PLLC

L5 Daniel K, Brendire
Daniel K. Brendtro

Benjamin Hummel

326 E. 8™ Street, Suite 107

PO Box 2583

Stoux Falls, SD 57101-2583

(605} 951-9011
dbrendtro@hoviandrasmus.com

Attorneys for Plaintiffs
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FLEASE TAKE NOTICE THAT THIS MOTION WILL BE HEARD AT THE
COURT'S HEARING ON FEBRUARY 27, 2025, AT 10:00 AM,

CERTIFICATE OF SERVICE
The undersigned, the attorney for Plaintiffs Kevin and Julie Walton, hereby
certifies that a true and correct copy of the foregoing was filed electronically using the

Odyssey File and Serve system which will send notification of such filing to the following:

Mark W. Haigh

Tyler W. Haigh

101 North Main Avenue, Suite 213
PO Box 2790

Sioux Falls, SD 57101-2790
Telephone: (605) 275-95%9
Facsimile: {605) 275-9602

Email: mhaigh@ehhlawyers.com

thaigh@ehhlawyers.com

Attarneys for Defendants, Huron Regional Medical Center, fnc.

Gregory |. Bernard
Lonnie B. Braun

Thomas Braun Bernard & Burke, LLFP
4200 Beach Drive, Suite 1
Rapid City, 5D 57702

Email: ghernardi@th3law.com
[braung@tbilaw.com
Attorneys for Defendants, William J. Miner, M.D.

Due to a planned outage of the Odyssey system at 6:00 pm this evening, the voluminous
declarations of Dr. Adler and Dr. Center will be filed after the system is back online, but
are being served by email upon counsel,

Drated on this 24 day of January, 2025
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A5 Dandel K. Brendirn
Daniel K. Brendtro
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Citations to the Certified Record are “ROL." or “R02.” followed by the applicable
page number(s) in the Clerk’s Index. Appellees Huron Regional Medical Center, Inc.,
and William J. Miner, M.D.. are referred to collectively as “Defendants.” Appelles
Huron Regional Medical Center, Inc. is referred to as "HRMC.” Appelles William J.
Miner, M.D. is referred o as “Dir. Miner,”™ Appellants Kevin Walton and Julic Walton

are referred 1o as “Plantidts.”

The Crrcunt Court entered Judgment on March 11, 20235, and disnussed Plamtafls”
case with prejudice. Notice of Entry of Judgment was filed in Circuit Court on March 12,
2025, Appellants/Plaintiffs filed their Notice of Appeal on April 8, 2025, This Court has

jurisdiction pursuant to SDCL 15-26A-3(1).

TEMENT

I. Whether the Circuit Court erred in excluding the testimony of Dr. Richard
Adler based upon SDCL 19-19-702 and the Dawbert standard.

The Circuit Court cormectly excluded the expent opinions of Dr. Richard Adler,

Drebert v Adervell Dow Pharmaceniicals, fnc, S8 ULS, 579 (19933,
Kastel v. Schwartz, 2008 8.D. 85, 756 N.W.2d 363.

Erare v Huber, 2010 8.1D. 63, TR9 N, W 2d 283,

SDCL 19-19-702,

. " % ®

1. Whether the Circnit Court erred in granting Defendant’s Motion for
Summary Jud gment,

The Circut Court correctly granted summary judgment on Plontiffs’ claims
based upon the fact that Plaintffs fuled to produce expert testimony to meet the
essential €lement of causation in this medical malpractice action.

o Echrader v. Tiarks, 322 NW.24 205 (S.D. 1994



o Noentger v Eokrich, 422 NW . 2d 600 (5.D. 1988).
o  Dhdley v, U5, 2011 WL 5102274 (ID.8.D. October 25, 2011 ),

Plaantifts commenced this medical malpractice action against Defendants by
Complaint dated March 20; 2020, R01.3-7, Plantiffe allege that at 7:20 a.m. on April
11, 2018, while a patient at HRMC, Plaintiff Kevin Walton suffered a hypoxic brain
mjury while under the care of Dr, Miner. RO1.4, Despite this case ongoing for five
vears, Plaintiffs have been unable to produce any credible evidence that Plaintift Kevin
Walton suffered any period of hypoxin, that he has a hypoxic brain injury, or whether the
alleged hvpoxic brain mjury was caused by Defendants.

kevin Walton has a lomg and complex health history, including several incidences
of perceved modalities where his doctors were unable to determine a specific cause or
diagnosis.* In 2003, Mr. Walton complained of limb weakness and paresthesin and was
hospitalized at Sioux Valley Hospital with “extensive workup while in the hospatal with
no discermible abnormalities detected by multiple subspecialty evaluations to include
Psychiatric consultation.™ R02.363. In October, 2005, Mr. Walion's symptoms began to
nclude short-term memory loss, headaches and ears ringing. R02.366. In December,
2005, Mr. Walton's was following up for paresthesia, inability to mowve his legs,
headache. and tinnitus. He was seen by Dr. Schapiro at the Schapire Center for Multiple
Bclerosis in Minneapolis.  According to Mr, Walton, Dr. Schapiro diagnosed him with

CGuillan-Barré, RO2.367. Although Mr. Walton apparently told his providers that Dr.

' Mr. Walton's prior health history is significant to the issues before the coun because
Plaintiffe assert in their brief that Kevin had no similar issues before his hospitalization at
HEMC. This assertion 15 inconsistent with the record.  See Plamtiffz” brief at pp. 4. 24,

2



Schapiro dingnosed him with Guillain-Barré Syndrome, the records obtained from the
Schapiro Center For Multiple Sclerosis do not contain a diagnosis of Guillain-Barrd
Syndrome, but rule out multiple sclerosis and note that Mr. Walton, despite his extensive
complaints, had a normal gait, normal reflexes, no muscle weakness, normal muscle tone,
and no other notable neurological abnormalities besides abnormal tandem gait. RO1.958.
Seg also ROL 1002, In January, 2006, Mr. Walton complained that his symptoms of
muscle weakness, paresthesia, and headache were worsening. RO2.368. In February,
2006, Mr. Walton reported a seizure. He underwent an MR that was read as normal,
RO1.1697. Also m February, 2006, Mr. Walton’s symptoms expanded to imclude tongue
pain, heart racing and pounding. chest pain, buming in his left arm radiating to his neck.
and tachyeardia. RO2.369. According to Mr. Walton's wife. beginning in January, 2006,
Mr. Walton declined for probably six and a half months. RO1. 1607, From 2006 until
2010, Mr. Walton continued to see doctors with varioms complaints of possible sezure,
cardiac i1ssucs, knee pain and swelling, while testing revealed no significant
abnormalities. R0O1.1696-98,

Mr. Walton continued to complam of unresolved medical symptoms after 2006,
For example. on October 11, 20000 Mr. Walton imderwent a CT scan of his Kidoeys due
to complaints of pain, but his CT scan of the kidnevs showed no abnormalities. RO1.961.
By November, 2014, Mr. Walton was undergoing psychiatric evaluation with a diagnosis
of Primary Insomnia and Mood Dizsorder not otherwise specified. R01.962. At the same
time, Mr. Walton complained of contmued bilateral lower extremity weakness that he had
ever since 2006 as well as newropathy in his lower extremities. R0O1.1699. However, his

providers could find no explanation as to his lower extremity weakness, An EMG was



performed, which was normal., R01.963, Beginning m early 2018, Mr. Walton began
complaning of Wmlateral testicular pam. ROL965. Despite multiple interventions by
medical providers, Mr, Walton continued to have ongoing severe testicular pain without
explanation of the cause. R0O1.1702. He was hospitalized between Aprnl 3, 2018, and
April 5, 2018, for ongoing severe pain. R0O1.1703. On April 6. 2018, the day after Mr.
Waltem was discharged from HEMC, the hospital received a phone call from the Huron
Palice stating that they were bringing Kevin to the police station as he had made suicidal
statements to hiw wife. RO1,1703, Mr. Walton dented having suicidal thoughts or
feelmgs when interviewed. [d

On Apnl 9, 2018, Plaintiff Kevin Walton presented 1o the HRMC emergency
room with complaints of pain. His wife noted Plaintiff had been near suicidal due to the
pain and he was bent over moaning in pain. RO1.2858, Plaintiff was admitted to HRMC
on Apnil 9, 2018, for testicular pain and dizcharged on April 11, 2008, RO1.4; RO1. 2645,
During Plaintift™s hospitalization, he was presenibed Dilaudid and other pain medications
for hig severe testicular pam. RO1.4,

Plamtiff Kevin Walton contends that he suffered a hypoxic brain injury duning his
hospitalization at HRMC: however, he can present no evidence that he suffered a hypoxic
brain injury while a patient st HRMC . Plaintiff™s oxygen saturations were monitored on
a regular basis while he was a patient at HRMC and none of his oxygen saturation
readings showed a level below 83%., R01.2644-45. Plaititls point to an incident that

they contend occurred on the moming of Aprl 11, 2018, the last day of Mr. Walton's

* Contrary to the assertions on p. 7 of Plaintiffs” brief, HRMC does contest that M
Walton was administered a massive amount of opioids for him a8 he was a heavy user of
opionds before his hospitalization and denies that Mr. Walton waz improperly monitored.

4



hospitalization at HRMC, as an attempt to present some evidence that a hypoxic episode
occurred.  Although Plaintifls” version of the events of this alleged hypoxic episode is
disputed,” Plaintiffs do not dispute that Mr. Wallon's oxvgen saturations showed a
reading of 93% as this alleged hypoxic episode was ocourring. RO1.1367. In fact, Mr.
Walton testified as follows regarding this alleged hypoxic episode on the moming of

April 11, 2018:

o Okay. So the first thing vou remember 15 Dawn Jolmson was in the room
trying 1o put something on your finger?

Y eah,

And that's what woke you up?

Y eah.

And so what she was trying to pul on vour finger was a pulse oxygen --
Yeah.

-- reader, right?

Correct.

R ol =

R{2.538,

The oxygen saturation of Mr, Walton at the time he now allzges he was sutfering
a hypoxic episede was 93%, RO1L.1367. Mr, Walton alleges that since his
hospitalization, he hag had symptoms that include confuzion and agitation, speaking in a
foreign accent, generalized weakness, weakness in his nght leg which gives way, and
needing support and assistance to walk. ROL1071-T3. After Plamtif™s hospitalization.

he sought out medical treatment from numerous healthcare providers, Plaintiff had

! While the standard for summary judgment reguires the court to consider the facts in the
light most favorable to the non-moving party. it does not allow the plaintiff to simply
create facts. As an example, Plaintiffs claim on p. 3 of their brief. that Mr. Walton was
found “wresponsive.” (citing RO1.3053). KO1,3053 12 Plaintiffs” Statement of
Undisputed Facts that cites to pp. 63-66 of the deposition of Julie Walton. The
deposition of Julic Walton (who was not present during the alleged hypoxic episode)
does not state that Mr, Walton was found unresponsive. R0O1.1597. In fact, Mr. Walton
testified in hiz deposition he was awakened by the nurse as she was placing a pulse
oximeter on him. RO2.538,



numerous tests to rule out organic braim issues such as hypoxic brain injury.  Plaintiff had
an MRI of the brain on April 20, 2018, at HRMC which was read as normal. R01.2647.
Plaintiff had a second MR of the brain on July 2, 2018, at Avera McKennan Hospital
which was read as normal. RO1.2641. Plaintiff had a PET CT of the brain on May 31,
2018, which was normal. RO1.2638-39, Plaintiff also had an EEG of the brain taken at
Avera Mckenman Neurology on May 23, 2018, which was normal, and an EEG taken on
July 25, 2018, which was normal. R01.2637, R01.2642-43

O November 14, 2018, Dr. Jozeph Matsumodo of the University of Minnesota
Health Clinics and Surgery Center diagnosed Mr. Walton with functional neurological
digorder, a pevchological condition which is also referred 1o as conversion disorder. !
Ri1.2049. Dr. Matsumoto further noted that “all sigmificant neurological disease has
been ruled out.” . Dr. Matsumoto s diagnosis of functional neurological disorder was
confirmed by Dr. William Rossing, a neurologist at Avera Health, R01.2632.

Mo treating physician has diagnosed Mr. Walton with hypoxic brain injury,
Despite Dr, Matsumoto’s and D, Rossing s diagnosis of functional newrclogical
disorder, Plamtifts contmped to pursue their theory that Kevin Walton suffered a hypoxic
episode and subseguent brain mjury by retmning professional expert witnesses, o
diagnose what no treating physician has diagnosed, by running scientifically unsupported
lests.

Orver nine months atter HEMC s disclosures of experts that agreed with the

diagnosis of kevin Walton's treating physicians, Plaintiffs disclosed the opinions of

4 Functional neurological disorder, or conversion disorder, is a non-structural
paviehological condition.  RO1.990- 1008,

s



Richard Adler, M.I3. and Wesley D». Center, Ph.D. Dr. Adler is a psychiatnst. RO1. 1876
Dy Adler’s theory is that the appropriate diagnosis for Mr. Walton is “Mild
Newrocognitive Disorder Dug to Another Medical Condition (Primarily Hypoxemia)®
which he opines is the “dmect and proximate result of the subject events which are the
Focus of the pending lawsuit.” ROL.1920. He asserts that the focal consultative issue
mvolved the “administration of neuroevaluative testing, done via quantitative
electroencephalogram (qEEG). brain magnetic resonance imaging (MRI), including
volumetric quantification, review and possible analvsis of further testing (2uch as brain
positron emission womography (PET), conduct psychological testing, mierviews. and
mtegrate this information.”™ R0O1.3413. Inshort, Dir, Adler’s diagnosis of hypoxic brain
mjury is based aimost exclusively on the wse of commercially available imtemet
programs, EEG, NeuroCloud Vol. and NeuroCloud PET. R0O1.3413, Dr. Adler adimits
that he is not an expert i gEEG but relies on the interpretation of pavchologist Wesley
Center. ROL 1905 Dr. Adler also relied on the results of computer programs
NewroCloud Vol and NeuroCloud PET, developed by Qubiotech Health Intelligence, a
company based in Comna, Spam. R1.1142, Notably, Dr. Center testilied that gEEG
was not 1o be used for the diagnosis of brain injury. R01.24335. NeuroCloud Vol and
MeuroCloud PET hoth expressly disclaim that their resulis can be used for diagnostic
purposes. ROLTL9, 1141, 2627.

Although Plaintiffs now apparently claim Dr. Adler can reasonably diagnose Mr.
Walton without use of the unreliable gEEG and NeuroCloud programs, he reaches his
conclusions based almost solely on these programs. In his analysis, Dr. Adler noted that:

The gEEG s (Mild) Traumatic Brain Injury Discriminant is consistent
with the reported TBI m 2003 - 2004 or so, However, a close and

7



nuanced examination of the entirety of the qEEG data (e.g., especially

Figures 3 and 6) do not reflect the appearance. indicia typically associated

with TBI but instead with a generalized insult such as hypoxia and

widespread cerebral ischemia.
Bl 1144,
Later. Dr. Adler concludes that:

The distribution of abnormalities found — especially on the 2023 brain

MRI (NeuroClowd Vol) and 2018 PET (NewroClowd PET) — are strongly

more consistent with the pattern of damage resulting from an extended

pertod of hypoxemia. So is the nature and course of the functional

Impairments.
R{(1.1145,

In addition to Dr. Rossing and D, Matsumote, the two mreating neurologists who
have diagnosed PlaintifT with conversion disorder, HRMC retained Dr. Alan Mewman, a
pavchiatrist who performed an independent paychiatric evalumion of Mr. Walton, and Dr.
Mark D°Esposito, a neurologist who reviewed Mr. Walton's medical records and the
depositions in this case. Both Dr, Newman and Dr. D°Esposito opmed that Mr, Walton
hns conversion disorder and not hypoxie brain mury. consistent with the diagnosis of his
treating physicians. R01.930-44, 951-1062.

PROCEDURAL HISTORY

After the parties had disclosed all experts and Defendants had taken the
depositions of Plaintiffs’ experts,” Defendants moved to exclude Dr. Adler and Dr,
Center on the grounds that their opinions failed to meet the requirements of Rule 702 and

the Doubert standard, The motion was fully brieted and a heanng was held on

Wednesday, October 2, 2024, R0O1.2733, At the hearing. counsel for Plamtiffs advised

* Plaintiffs chose not to depose experts wdentified by Defendants.
E



the Court that they were nol offening disclosed experts Dr. Wu and D, Center at their
case-in-chief at trial. RO1.2738. When further questioned by the Court as to whether
they would be called in rebuttal, Plaintiffs” counsel said he was in agreement that any
ruling as it related to Dr. Adler and this technology would be the same ruling as it applies
to |Dr. Center and Dr. Wul, so we don’t have to go back through another Do bert
hearing, ROLZ739. During the hearing, the Court properly Focused on the gight factors
for assessing an expert’s methodology developed by the Supreme Court in Stafe »
Hugher, 2001008.1, 63,9 25 789 N W .2d 283, 290-91. At the hearing, counsel for
Plamtitts acknowledged that Dr. Adler’s methodology did not meet any of the eight
Urenghert Factors set forth in Huber, and even argued that the Huber factors should not
apply to the very bagis of Dr. Adler’s testimony. the gEEG and NeuroCloud (PET and
Vol) software, R0O1.2758 Counsel for Plaintiffs argued: " And so if the Court were to
apply those eight - that list of eight as if it were a checklist, it would be abusing its
discretion because that is not what is permitted.” See argument generally at R1.2733-
2810, On October ¥, 2024, the trial court msued its Memorandum Decision excluding Dr,
Adler’s testimony stating that “the PlaintifTs" have failed to meet their burden regarding
the Daubert factors and therefore the Defendant’s Motion to Exclude Expert Testnnony
of Dr. Adler is GRANTED.” RO1.2712.

Defendants then moved for summary judgment on the grounds that PlaintifTs had
no medical expert to testify that the alleged negligence of Defendants cansed Mr. Walton
Lo sustain a hypoxic brain injury or ¢ven that Mr, Walton had a hypoxic brain injury. In
response to Detendant™s Motion for Summary Judgment, Plamtiffs filed a Motion to

Reconsider exclusion of Dr. Richard Adler on January 24, 2025, over three months after



the Court’s October 8, 2024, Order cxcluding the testimony of Dr. Adler. R(1.2978. In
addition to the Brief i support of the Maotion to Reconsider, Plaintiffs also filed
additional Declarations of Dr, Adler, Dr. Center, and a non-disclosed expert, Dr, Rusty
Turner, totaling over 600 additional pages of new materials m support of their Motion o
Reconsider. ROL3372. A hearing was held on Plaintiffs” Motion to Reconsider and
Defendant’s Motion for Summary Judgment on February 22, 2023, In explainmg to the
Court why the additional material presented in support of the Motion to Reconsider had
ot been presented earlier, Plaintiffs” counsel candidly admatted that in resisting the first
motion. he did not believe it was necessary to provide an affidavit of Dr. Adler in
opposition to the motion; that the magnitude of his response was guided by his belief that
Dr. Adler had never been previousiv excluded as a witness:® that he had not faced a lot of
Dienbert challenges in the past and in hindsight may have done things differently; that in
hindeight he can see some of the parts that he may have miszed on the first motion; and
that he may not have gotten things right the first time. R02.1234-35. The trnal court
ritled on the Motion 1o Reconsider stating;
In the ongmal Cawbert hearing, the PlamtifT didn 't address most or maybe all - |
don’t have the decision i front of me right now == but the factors. Today, the
Plaintiffs call that a misjudgment, or a “tactical failure.” s my word. [believe at
the beginning -- and | do appreciate vour candor bat you didn’t take this challenge
sertous - wishes you had done it differently. These were all, in my opinion,
tactical decisions, [ believe [ even asked you at the hearing, “'Would yvou please
address the factors?"
There was no newly discoverad evidence presented with the motion, or at least
evidence that wasn't -- well, newly discovered or wouldn™t have been available at

the time of the Danbert hearing. There s been no justification Tor that,

Mo exceptional circumstances would justify the relief requested.

o . Adler testified during his deposition that he has never testified as an expert witness
with regard to hypoxic mpury. RO1. 1934,
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I don’t find any excusable neglect or mamifest errors in law or fact based on the
record that was before me at the time of the Daubert hearing.

I note the issues or factors that the Plaintift is attempting to address with the new
maotion or motion to reconsider, were all addressed m the origimal motion for
summary judgment, or at least the brief for summary judgment, identifying the
igsues that should have been addressed at that time. This matter 1= a significant
matter, that required and deserves a significant amount of time from the parties, as
well as the Court.

I find, after reviewing the significant submittal with the motion fo reconsider, that
hikely would require another round of depositions, potentially another expert. all
creating significant costs, And. frankly. [ don’t know where it would end, and
how many times does somebody get a chance to add additional information,
This matter deserved. at every step. everybody’s senous and sigmficant attention,
not only for the Plaintitts, but for the Defendants. Reputations and resources are
all on the line, and as the Supreme Court has addressed in its Failore-to-prosecute
law,
RO2.1277-T8. The Court then denied PlaintifTs” Maotion to Reconsider and granted
Defendant’s Motion for Summary Judgment. R02.1279-99,
sUMEN
L The Trial Court correctly excluded the testimony of Dr. Richard Adler as
Plaintiffs have not met the requirements of Role 702 and the Dagbere
stamndard,
Ao Daubert Standard
A wilness who 15 qualified as an expert by knowledge, skill, experience. traiming,
or education may testify in the form of an opinion or otherwise it {a) The expert’s
seientific, technical, or other specialized knowledge will help the tner of fact to
understand the evidence or to determine a fact in issue; (b) The testimony is based on
aufTicient factz or data: (¢) The testimony s the product of reliable principles and

methods: and (d) The expert has reliably applied the principles and methods o the Facts

of the case. SDCL 19-19.702, A party may present expert testimony if the expert’s



opimion 15 scientifically vahd and i will assist the jury. Dawhert v, Merrell Dow
Pharmoceuticals, Inc., 309 1.8, 379, 389-93 (1993).

Urerhert described the trial court as a gatekeeper, In exercising s gatekeeping
function. a tral court must make “a prelminary assessment of whether the reasoming or
methodology underlving the testimony is scientifically valid and of whether that
reasoning or méthodology properly can be applied to the facts in issue,” fd an 392-93.
In other words, “[blefore admitting expert testimony, a cowrt must Hirst determine that
such qualified testimony s relevant and bazed on a reliable foundation.” Surley v. Kvtec
Tenovative Sports Eguip., Trc.. 2007 8.D. 829 13, 737 N.W.2d 397. 402-03 {citing
SDCL 19-19-702; Dayberr, 309 LS, 579 at 5397, The risk that a jury would be misled
abomt the reliability of the expert’s opinion is great, which 1= why “the trial court must
function as a gatekeeper.” Kosfel v, Schwariz, 2008 8,1, 85, 9 85, 756 NW. 2d 363, 387
The court’s gatekeeping role “separates expert opinion evidence based on "good grounds"
from subjective speculation that masquerades as scientific knowledge,” Glastefter v.
Novartis Pharmacenticals Corp,, 252 F.3d 986, 989 (Sth Cir. 2001).

“The burden of demonsirating that the testimony s competent, relevant, and
reliable rests with the proponent of the testimony. The proponent of the expert testimony
must prove its admissibility by a preponderance of the evidence.™ Toash v Schwah, 2007
S.D. 132, 9 18, 743 N.W_2d 422, 428 (quoting Burley. 2007 8.1 82,9 13). Ultimately, a
trial court is responsible for deciding whether an expert’s knowledge will “assist the trier
of fact o understand the evidence or to determine a fact in ssue,” under Rule 702

Brrley, 2007 8., 82, 16, 737 N.W.2d at 404.
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1.  Iw. Adler’s methodology is not scientifically reliable.

Plantiffs cannot establish by a preponderance of the evidence that Dr. Adler’s
methodology 1s scientifically reliable. The South Dakota Supreme Court has noted that a
trial court may consider the following factors for assessing an expert’s methodology:

(1) whether the method 15 testable or falsifiable: (2) whether the method

was subjected to peer review: (3) the known or potential error rate; (4)

whether standards exist to control procedures for the method; (5) whether

the method is generally accepted; (6) the relationship of the technique to

methods that have been established as reliable: (7) the qualifications of the

expert; and (%) the non-judicial uges to which the method has been put.

State v, Huber, 20010 8.1, 63,925, 789 N, W.2d 283, 20091, “Regardless of what
factors are evaluated, the main inguiry is whether the proffered expert’s testimony 15
aufficiently reliable.” Aflen v. Brown Clinie, P.L.L.E., 531 F.3d 568, 574 (8th Cir. 2008).
Fven Dr. Adler and Dr. Center admit through their deposition testimony that they do not
meet the Dawbert standards for their claim that their testing can diagnose hypoxic brain
mjury.

2. Ploinnffs’ experts do nor meef the Danbert faciors.

i, Dr. Adler’s and Dr. Center’s testimg methods have not been
T fiabilit: orfaleitiahilibe

Although Dr. Center and Dr. Adler claim that their testing methods can be used

for diagnosing certain types of brain injury. they freely admit that the testing methods do
not meet the Dawbert reliability standards. Dr. Adler testified that he was unaware as to
whether qEEG had been tested for accuracy with regard to hypoxic brain injury, He
deferred that question to Dr, Center. RO1.1906. When Dr. Center was asked whather
qEEG has been tested for accuracy or reliability regarding hvpoxic injury, he testified 1
don't know the answer to that because that's typically not the question we ask of gEEG.™
E(1.2458, Regarding his NeuroCloud volume testing, Dr. Adler testified that

13



NewraCloud Vol has not been tested for accuracy or rehiabihty with regard to hypoxic
brain mpury to his knowledge. R01.1907. D, Adler testified that he was aware of ne
lesting for accuracy or reliability for the NeuroCloud PET testing that he refied on,
RO1.190%. While some of the testing used by Dr. Adler to support his opinions may have
some scientitically valid methodology for certain conditions, based on Dr. Adler’s and
D, Center's own admissions, none of the tests that Dr. Adler uses to support his opinion
that Mr. Walton suffers from a hypoxic brain injury meets the Daubert standard.

The Court is not required to make a finding that the testing used by Dr. Adler to
support his opmion that Mr. Walton has experienced a hyposac bram mjury has no utility.
The NeuroClond Vol whitepaper submitted by Plaintiffs lists examples of the uses of
NewraCloud Vol to reveal patterns of abnormalities related to Alzheimer Disease, frontal
temporal dementia, multiple sclerosis, and temporal lobe epilepsy. RO1.2483. Nowhere
in the whitepaper materials of MeuroCloud Vol does it suggest that MeuroClond Vol iz a
tool for the diagnosis of hypoxic brain injury, R01.2482-95. To the contrary, the
NewroCloud report msued to Dr Adler containg a disclammer that it is not a diagnostic
report. ROT.1141,

Like the NeuroCloud Vol, a similar disclaimer appears on the NeuroCloud PET
studies which states “Disclaimer: The results provided by NeuroCloud PET are not a
diagnostic report but a tool for image quantification. Qubiotech Health Intelligence 5.1
accepts no responsibility for the use of NeureoCloud PET lor uses other than those
specified.” RO1.2627. The NeuroCloud PET whitepaper oflers that NeuroCloud PET
can be used for “clinscal application™ of dementia, Alzheimer Disease, Parkinson’s

Dhsease, and refractory epilepsy. RO1.2499, In addition, contrary to the implications of
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Plaintiffs, the makers of MeuroCloud PET admit in their whitepaper that this testing has
been validated clinically in only three Spanish hospitals Hor epilepsy. Parkinson's disease
and dementia; (1) Complexo Hospitalario Universitario de Santiago de Compostela for
epilepsy: (2) Hospital San Pedro (La Rioja. Spain) for improving Parkinson Disease
diagnosis; and {3) Hospital Casa de Salud for dementia. RO1.2905-05. The NeuroCloud
whitepaper itself does not suggest that NeuroCloud PET should be used for diagnosis of
hypoxic brain injury, R0O1.2497-2506. Despite that, Dr. Adler uses qEEG testing as a
primary bagis for his opimon that Mr. Walton has a hyvpoxic brain injury.

D, Adber admats that he has never made a claim that gEEG can diagnose hyposxic
brain inpery nor has he ever testified that it is diagnostic. R01.1905, Dr. Adler further
admits that he has never used gEEG to diagnose hvpoxic brain injury in his clinical
practice and is "not sure™ he has ever been allowed by a court to use gEEG to
differentiate between trawmatic brain injury and a hypoxic brain mury. RO1 1905-06.
Dr. Adler further admits with regard to the particularties of how to conduct a gEEG you
need specialized certification, RO 1904, Dr. Adler did not read the gEEG because he
has “zero certification.”™ RO1.1903. The EEG is sent to Dir. Center and then he gencrates
areport. Td Dr. Adler was unsure of how many controls Mr. Walton's EEG was
compared to and referred the question to Dir. Cenler because “that s his wheelhouse.™ [d
Om specific questions regarding the qEEG, Dr. Adler referred the question to Dr. Center,
auch as to whether there was any literature regarding the accuracy of qEEG with regard
Lo hypoxic brain injury or any publications that published on the use of gEEG For

hypoxia ROL1906.
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Taking Div. Adler’s advice, Defendants’ counsel questioned Dr, Center with regard
to the use of EEG to diagnose hypoxic brain injury. Duoring Dr. Center’s deposition. he
freely admitted that gEEG cannot be used for diagnostic purposes:

L You couldn 't come up with a dingnosis?

Al Iwouldn’t. It's illegitimate use. You cannot use a gEEG

diagnosticalby, and I sav this over and over even to people in my

field, vou cannol use cannot us [sic)] it diagnostically. You cannod,

musl mﬂ? should not, mu:!tr any ﬁ.:il'_ﬂlll'ﬂﬁl&nl-!tﬁ, use the qEEG

diagnostically. To do so 15 an (llegmimate use.
RO1.2435, Dr, Center werd on to explain that a gEEG could not be used diagnostically
bt can only go looking for something that 15 already known, RO1.2444. Dr. Center
testified that he cannot diagnose 4 condition usimg gEEG because it has an FDA
limitation on the use of gEEG. R01.2477. He stated that he can look to see if gEEG
patterns are consistent with a specific diagnosis ifhe is provided the diagnosis. fd D
Center explained that as his role he wag asked to determine if the gEEG was consistent
with a snowmobile accident and a hypoxic event. D Center testified that =1 canmot
digtinguish between those events as to which was responsible for the pattern in the EEG
that’s commonly present with individuals with a mild traumatic brain injury history.™ 7o
Dr. Center's opinion that Mr. Walton's g EEG was consistent with hypoxia was based
upon information he had been given that Mr. Walton had been without oxygen for 45
minutes. R0O1.2450. He was unaware that there was no evidence of any hypoxia, lat

alone 45 minutes of hypoxia in the record because he had not been provided with any

medical records, RO1.2472
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h, None of the testing done by Dr. Adler or Dr. Center has
been subjected to peer review for hypoxic brain injury.

Dr. Adler testitied during his deposition that there were no peer reviewed
publications he was aware of regarding the vse of gEEG for hypoxia. RO1. 1906, He alzo
deterred to Dr. Center on this question. When Dr. Center was questioned on this topic,
he testified that he was not aware of any specific literature that addresses the reliability of
qEEG for accuracy or reliability with regard 1o hvpoxic brain injury and that he was
aware of no peer reviewed anticles discussing the known rate of error for using gEEG to
determine the presence of hypoxic brain injury. R0O1.2458. Dr. Adler testified that
MewroCloud Vol has not been subjected to peer review and publication for diagnosing
lywpoxic bram injury,  RO1. 197, He further testified that he did not believe NeuroCloud
PET had been subjected to peer review and publication for diagnosing hypoxia
RO1. 1909,

C. There is no known or potential ermor rate with regard 1o
L1 Y. s and Dir. Center's tesli [0

Dir. Adler testitied that he did not know the known rate of error for using qEEG to
diagnose hypoxic injury, RO1.1906, Similarly, when Dr. Center was asked it there was
amy Iiterature that discussed the known rate of error using qEEG to determine the
presence of hypoxic injury. he stated that the answer was no. ROL1320-21. Dr. Adler
testified that he waz unaware of the known rate of error for NeuroClouwd Vol with regard
to hypoxic brain injury, RO01.1207. Similarly, when asked if he knew the rate of
NewroCloud PET to determine the presence of hypoxic brain imjury in humans, he stated

“Tdo not know.™ RO1. 1904,
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d, i O dards i &

commercial lesting programs.
The gEEG, NeuroCloud Vol and NeuroCloud PET testing use commercial

programs found on the internet o provide test results. Plamtiffs have idemified no
standards that exist to control the procedures for any of the methods of testing. In fact.
when asked in discovery to provide the qEEG data from the normative group as well as
EEG data from the NeuroGuide lifespan database and NeuroGuide software used by Dr.
Center and Dr, Adler. Plaintiffs were either unable to provide that data or objected to
providing the data claiming it was proprietary, RO1,1323-26, Becanse Plaintiffs expearts
are simply using commercial website software to provide test results, there is no way to
determine whether standards exist 1o control procedures for the test methods or even fo

know the algorithms and processes by which the results are computed.

& gmmg hmu}.m ﬁwau;h use of q_I"EG NewroCloud Vol

I'

Dy, Adler testilied during his deposition that he did not know of anv hospitals that
used qEEG to diagnose hypoxic bram imjury. R0O1.1906. Dr. Center testified that he was
unaware of anvbody deing qEEG guided Newro feedback in Sioux Falls and that Mr,
Walton had to go to Dr. Adler’s office in Seattle 1o get the gEEG done and then have the
results sent to Texas where he snalvzed it. RO1.2458. Dr, Adler further testified that he
was unaware of any hospitals that used NeuroCloud Vol to diagnose hypoxic brain
mjury, RO 19T, and was aware of no hespitals or ¢linics that used NewroCloud PET for

diagnosing hyvpoxic brain injury. ROT. 1904,
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f, 15 no relationship between the tesiime done by

Plantiffs” experts and reliable testing used in hospitals and
clinwes to di agnose hypoxic mpury.

Plaintiff Kevin Walton had a PET scan of his brain that was used by Dr, Adler in
the commercial NeuroCloud PET program.  Although the PET scan was read as normal
by Neuroradiologist Dr. Christopher Gregory, a nuclear radiology specialist at Avera
McKennan, the NeuroCloud computer program used by Dr. Adler to examine the PET
scan showed alleged abnormalities and therefore was mconsizient with the PET scan
which 15 considered a reliable and established method of determining metabolic function
of the brain, ROL.1142, 1670, With regard to the EEG of Mr. Walton taken in 8 eattle,
the Plaintiffs had the EEG over-read by a neurologist, Dr. Robert C. Turmer. Dr. Turner
read the EEG as “not remarkable for any diagnostic abnormality in the awake or drowsy
state.” R0O1.2426. Dy Center said that Dr. Turner did state there was some “mixed
activity” but did not characterize it as abnormal. /o In fact. to HRMCs knowledge Mr.
Walton has never had an abnormal EEG reading since the subject hospitalization.
RO1.1074-75, Thus. the gEEG testing of Dr. Center and Dr. Adler are also inconsistent
with the established EEG methods which have found Mr. Walton's EEG studies to be
nommal. With regard to the NeuroCloud Volume analysis, Mr. Walton'’s MRIs have all
been read as normal. The NeuroCloud Volume analvsis contradicts the MR findings and
thus the NeuroCloud Volume 1s also inconsistent with the more reliable and established
MRI findings. As explained by Dr. Mever, it is well known that one needs to correlate
the computer report with a visual assessment to determine whether any valid information
i provided to aid in diagnosing as the compuler may recognize a few areas as being
statistically abnormal. but if the actual images are normal the computer-generated result

s considered meorrect. ROL.720.
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. ¢ qualificati “he

Dy, Adler 15 a psvchiatrist, Board certified in child and adolescent psvchiatry. D
Adler admits that the specialty of medicine most qualified to read MRz are radiologists,
particularly neuroradiologists. He testified that typically nuclear medicine people are
mosl gualified to read PET scans and that neurelogisis are typically the most qualified to
read EEGs. RO1.1876. Dr. Adler is not a neurologist, a radiologist, or nuclear medicine
doctor, and does notl practice ag a radiologist, newrologist or have any training in nuclear
medicine. RO1.1876-77. Dr. Adler’s practice is 70% forensic work and he typically sees
only about eight patients a week. ROL 1877, He has no hospital privileges and the last
tirne he cared for a patient with a hypoxic bramn mjury was “probably four or five vears
agn.” fd

h. Mon-judicial uses to whnch the method has been L.

As stated under factor 5 regarding whether the method s established as reliable,
neither Dr. Adler nor Dr. Center was able to establish that the tvpes of testing used to
support their opmions are used to diagnose patients in hospitals or climics with hyposac
brain injury, Plaintitts have identified no non-judicial uses of the testing for the
diagnosis of hypoxic brain injury. To the contrary, the testing used by Dr. Adler and Dr.
Center is almost entirely based on commercially available internet platforms sold
commercially for use im litigation. In Mr. Walton's ¢case, none of the testing methods
used by Dr. Adler or Dr. Center were used by any of his treating physicians in an attempt
to diagnose the canse of Mr. Walton™s condition and it was only during the litigation
phase of Mr, Wallon's case that these unreliable tests were first presented as a means of

attempiing to convince a jury that there was indeed a hypoxic brain injury when the well-

20)



established conventional testing such as PET, MRI and EEG ordered by Mr. Wallon's
treating physicians showed no brain abnormalities.

Dr. Adler’s and Dv. Center’s opinions and testing methods meet none of the
Crenabert factors for use in diagnosing hypoxic brain mjury and, therefore, under the

established Daubert standards, their opinions should be excluded.

“A distriet court may exclude an expert's opinion if it is “so fundamentally
unsupported” by its factual basiz "that it can offer no aesistance to the jury.”™ fnre Baiv
Hugger Forced Air Warming Devices Prod Liab, Litig,, 9 F 4th 768, T77-78 (8th Cir.
2021y (quoting Lowdermill v. Dow Chem. Cou, 863 F.2d 566, 570 (8th Cir. 1988): United
States v. Finch, 630 F.3d 1057, 1062 (8th Cir. 2011)), “Speculative [expert] testimony
should not be admitted ™ dspre, Inc v Comm'r of Tnternal Revernue, 32 F.4th 673, 676
(&th Cir. 2022) (quoting Junk v Termimx fnr'l Co,, 628 F.3d 439, 448 (Rth Cir, 2010)).
Seg also Marmo v, Tyveen Fresh Meais, Inc., 457 F.3d T48, 757 (&th Cir. 2006) (“Expert
testimony is inadmissible if i is speculative. unsupponied by sutlicient tacts, or contrary
to the Facts of the case.”). “When the analytical gap between the date and proffered
opinion is too great, the opinion must be excluded.™ Marme, 457 F.3d at 738, see also
FED. R. Evin, 702 advisory committee s notes (*'The tnal count’s gatekeeping function
requires more than samply “taking the expert’s word forit...7).

To summarize, there i nothing to connect Dr. Adler™s and Dir. Center’s opinion
that Kevin Walton suffers from mild nevrocognitive disorder due to hypoxemia to the
available data other than their own contentions. This does not meet the bar for admission

under Daubert, See Kumho Tire Co, Lid, v Carmichael, 526 LLE, 137, 157 (199%)
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{“[N]othing in erther Diaubert or the Federal Rules of Evidence requires a district cour to
admit opinion evidence that is connected 1o existing data only by the ipse divit of the
expert.”) (quotation omitted); Smith v, Cangieter, 462 F.3d 920, 924-25 (8th Cir. 2006)
{affirming exclusion of opinion connected to the facts by only the expert’s fpye dixir):
FeD, R EviD. 702 advisory commitiee’s notes (“The trial court’s gatekeeping function
reguires more than simply “taking the expert’s word For it...7).  In essence, Dr. Adler and
D, Center have a hypothess without scientific support. “A hypothesis without support,
like the one posited here, 15 no more than a subjective belief or an exercise in
speculation” and 15 thus, not “based upon sufficent facts or data™ for adimssion under
Urenhert or Rule 702, United States v, Montgomery, 635 F.3d 1074, 1091 (8th Cir. 2011}
{affirming trial court’s exclusion of PET scan data at guilt phase of death penalty trial
because expert’s opinion that PET scan showed evidence of disorder was insufficiently
supported).

. t 0 opiniens were d d itigation a

conrts have routinelv excloded gEFG analvsis, Dr, Adler’s and D,

. 1

L el | 1LLRRY IO TY B CRE C AL RGN O LN S KGN SRS,

The opinions of Dr. Adler and Dr, Center were developed for litigation and are not
based upon research conducted independently. As the Eighth Circuit has explained “[a]n
expert’s finding that flows from research independent of litigation 1= less likely to be
hiased and the expert 15 himited to the degree to which he can tailor his testimony to serve
a party’s interests.” Lawzon 1. Senco Prod., Inc., 270 F.3d 681, 692 (8th Cir. 2001). In
other words, “[t]hat an expert testifies based on research he has conducted mdependent of
ltigation provides important, objective proofl that the research compaorts with the dictates
of good science.” fd. As set for the above, the testimony of Dr. Adler and Dr. Center

fails 1o meet that benchmark.
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A number of courts have questioned the scientific reliability of gEEG and refused
to admit it. As the Ninth Circuit observed, the qEEG can be error prone and is not
generally accepted for clinical diagnosis:

Here., the district court held a two-day evidentiary hearing and found the

qEEG tesi to be “error prone” and inadequately subjected to peer review

The court also found that Dr. Krieger's testimony would not be helpful to

the jurv because Nadell had suffered sertous head injuries a= a child and

Dr. Kneger's gEEG testing could not distmguish between those previous

mjurics and any injuries incurred during the arrest. The court's

conclusions tind considerable support in the record of the evidentiary

hearing, including testimony by the leader of a joint task force of the

American Academy of Neurology and the American Clinical

Neurophysiology Society that the g EEG technique's subjectivity and

tendency to produce “false positives™ have kept it from achieving general

acceptance for the clinical diagnosis of closed head injuries.

Nadell v, Las Vepas Metre, Police Dep’t, 208 F.3d 924, 928 (9th Cir. 2001), abrogated
an other grounds, Gordon v, County of Clrange, 6 Fo4th 961 (9th Cir. 2021); Stare v, Lee,
2022-NCCOA-435, 9 22, 873 S.E.2d 444 (N.C. 2022) {affirming exclusion of gEEG
exammation because evidence presented was msuflicient 1o show “that the methodology
or the techniques enjoy general acceptance within the relevant scientific commumty™ and
“has real concerns about whether the witness followed the methodology and principles
that he described take place before or during a qEEG examination™). Stafe ex. ref
Sebnson v, Blair, 628 S.W.3d 375, 384 (Mis. 2021) (stating that court was not persuaded
by D, Adler’s qEEG testing); Lebron v State, 231 8o, 3d 942, 954 (Fla, 2017) (*Lebron
failed to carry his burden of proving that gEEG evidence was a reliable and generally
accepted means of diagnosing brain damage, Dr, Lambos, who testified that he
conducted gEEG tests 1o generate meome, 15 not the type of impartial expert needed to
show the general acceptance of qEEG. ™y, Hernandez v. Stade, 180 So. 3d 978, 1008 (Fla.

2001 5) (Fnding that qEEG testing was not sufficiently rehable for admissibility under
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Frye because it was not widely accepted by scientific community in 2007, af the time of
tral ), Falksen v. Sec'y of Dep't of Health & Hum. Servs_ No. 01-0317V, 2004 WL
TRS056, at *10 (Fed. CI. Mar, 30, 2004) (rejecting qEEG performed by Robent W,
Thatcher because “qEEG techniques remain controversial™ and “[bjecause of substantial
risk of erroncous interpretations, it is unacceptable for any ... gEEG techniques 1o be used
climcally by those that are not physicians highly skilled in clinical EEG imterpretation.”),
Feria v. Dynagraphics Ce., No, 08-00-00078-CV_ 2004 WL 500869, at *5 {Tex. App.
Mar. 15, 2004 ) (affirming district court s exclusion of gEEG becanse plaintift did not
establish its validity as a diagnostic tool) Johe v fo 339 8.E.2d 694, 697 (Va. 2002)
{affirming exclugion of gEEG performed by Robert W Thatcher because he could not
identify persom who performed qEEG test on plaintif?, failed to account Tor plaintiff™s use
of certain medications, and gave conflicting responses about the effect of drowsiness on
QEEG results);, Crave v Orlin Extermiinating Co., No, 99-893 1-CIV, 2000 WL
35593214 at *3 (5.D. Fla, Nowv. 22, 2000 (excluding g EEG testimony because “gEEG
techniques are very predisposed to talse-positive errors™ and “qEEG iz not recommended
for use m civil or criminal judicial proceedings™) (citations omitted); /o re Breast fmplant
Litig.. 11 F. Supp. 2d 1217, 1238 (D). Colo. 1998) (*"4EEG is an unreliable, unacceptable
methodology for diagnosing cognitive disorders and is not generally accepted by the
relevant scientific community for that purpose”™), Traw v, Hilhurn, 948 P.2d 52, 57 (Colo.
App. 1997) ("We conclude that qEEG is not generally accepted in the relevant scientific
and clinical commumnity for the purposes Tor which the evidence was offered.  Therefore,
the trial court erred in admiatting the evidence. ™), Ross v Selrantz, No. C8-94-1729, 1993

WL 254409, a1t *2 (Minn, Cf. App. May 2. 1995) (affirming exclusion under Frve
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because “gEEG has not reached the point where the scientific community gencrally
agrees that it provides a reliable, stand-alone diagnostic tool for clinical application. The
literature shows that to date, qEEG has primarily been used in research settings and in
conjunction with the more accepied diagnostic tools. ™y, Head v Lithonia Carp., Inc., 881
F.2d 941, 942-944 (10th Cir. 1989) (plaintiff did not meet burden of showing that
profTersd gEEG test had achieved some scientific acceptability and that the test has a
reasonable measure of trustworthiness). The jury should not be permitted to hear
similarly unreliable scientific evidence here, given the demonstrated flaws in the
conclusions and methodologies employed by Dr. Adler and Dr. Center.

1.

!_I ller's

diagnostic process.

Plamtiffs suggest that even though the unreliable testing methodology relied upon
by D, Adler may not meet the Darbert standard. Dr. Adler should nonetheless be able to
lestify with regard to his diagnostic opinions and should not be admissible simply
because Dr. Adler states that he used a diagnostic method customanly wsed in medicine.
See Plaintiffs” brief at pp. 15-17. However. Dr. Adler’s deposition shows that he simply
started with the premise that Plamtiffs wanted to prove, that Mr. Walton has a hypoxic
bran ingpury. and then offered testimony to support that. Dy, Adler’s method of
confirming that PlaintifT had an injury that no other treating physician diagnosed does not
meet the Danber? standard. In fact. contrary to the assertions made by Plammidts (without
eitations) on p. 16 of their brief, Dr. Adler testified to the following during his deposition

L. Dr. Adler met Mr. Walton on only one occasion. RO1.1875.

2. Dr. Adler did not review Mr, Walton's medical records to see what his

medical history was., RO1, 1896,
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10,

11

Dir. Adler did not review the neuropsychological testing done by
Plamntif™s treating neuropsychologist, De. MoeGrath (which was nommal ).
RO1.1894, Dr. Adler did not review any of Mr. Walton's comprehensive
neuropsych testing. RO1. 1898,

Dr. Adler formed a “working diagnosis™ thai Mr. Walton had a hypoxic
brain injury on or before May 12, 2023, before he had seen the patient on
June 6. 2023, before he had run any of the psvehological testing, and
before he had the results of the gEEG, NeuroCloud Vol, and NeuroCloud
PET. ROL.1869. 1114, 1140, 1142,

Dr. Adler was not sent Mr, Waltons deposition and has not reviewed it
RO11ETE,

Dr. Adler did not read the deposition of Mr. Walton's wife, Julie.
RO1.1879,

Dr. Adler admitied he saw no evidence that Mr, Walton's oxygen
saturations were ever below 93% when he was hospitalized, RO1.1882,
Dir. Adler agreed that an oxygen saturation of 93%a is not typically
associated with hypoxic brain injury. Td.

Dr. Adler stated he did not have an opimion as to the time when Mr.
Walton suffered hypoxic broin injury. Jed.

D Adler admitted he is not an expert on 02 saturations. fd.

Dr. Adler has no opmion as 1o how long Mr. Walton was hypoxie. [d
Dir. Adler has no opmion as to what level of oxygen saturations would be

needed in order to have hyvpoxic brain mjury, fd.
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12,

13

14.

15.

16.

17.

18

19.

Dir. Adler has not treated a patient with a conversion disorder since he was
m medical school. ROLISRY.

Although Dr. Adler based his opinions in part on his imterview with Mr.
Walton, he admits that Mre. Walton s not a good historian. RO1.1887.
Dr. Adler testified that he was unaware that in September of 2005 Mr.
Walten was complaining of limb numbness and pain that was getting
worse. RO1.TE90.

Dy, Adler’s only knowledze of Mr. Walton s significant medical and
cognitive issues beginming m 2005 is that there was some concern of
sleeplessness. fd

Dr. Adler was not aware that in October and November of 2014, Mr.
Walton was complaining of fatigue. tingling and numbness in his
extremities, tremors, loss of balance, and muscle pain, RO1, 1892,

Dr. Adler agreed that understanding an individual's past psychiatric and
medical history would be very important in evaluating the patient.

RO, 1887,

Dir. Adler agreed that he is not aware that anyone came up with the reason
for Mr. Walton’s lower extremity weakness in 2014, RO1.1892.

Dr. Adler agreed that there was no definitive diagnosis made concerming
Mr. Walton's complaints of extreme pam in his testicles, the reason that he
was admitted o the hospital in Aprl, 2018, RO1.1893,

Ix. Adler believes that Mr. Walton suttered a muld travmatic bram mnpury

as a4 result of his 2004 snowmobile accident. Jd.
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21,

X

23.

24,

25

26.

While Dr, Adler admits that the symptoms of hypoxic brain injury and
mild travmatic brain injury can be similar, Dr. Adler testified that the way
he was able to distinguish his diagnosis of hypoexic brain injury from other
potential causes of brain injury such as TBL i because he inferpreted the
MNeuroCloud testing as showing svmimetrical bram injury rather than
asymmetrical brain imjury as one would see in TBL. ROL 1894, This
testimeony 15 significant since Plamtiffs now claim that Dr. Adler can make
a diagnosis without the gEEG and the NewroCloud testing.

In opiming that a patient has a hypoxic bram mjury, Dr. Adler considered
only two options, conversion disorder and hypoxia. He ruled out
conversion disorder and decided it st be hvpoxia. RO1.1921.

Dr. Adler referred to conversion disorder. the only other diagnosis he
congidered other than hyvpoxia, as “zome cockamamie, made-up
pavehological voodoo,™ RO1, 1920,

Dy, Adler has never testified at trial invelving hypoxie braimn injury.
RO1,1934,

Dr. Adler did not review the report of Dr. D'Esposito, HRMC s expert
witness, explaining the basis for his opinion that the Mr, Walton suffers
from conversion disorder. RO1_ 1874

D Adler only “skimmed™ the report of Dr. Newman. an expert identified
by HREMC to determine the basis for his opmion that Mr, Walton suffers

from conversion disorder. RO1.1883.
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27,

28

30

31

3%

Dir. Adler has no formal trainmg in reading PET scans, EEGs, or MR1
bevond that be received in medical school. ROL1875-77. Dr. Adler
spends 7(*a of his tome doing forensic work and sees only eight patients a
week., ROL1ETT.
Dr. Adler has no hospital privileges. Id.
Dr. Adler has no opmion about Kevin Walton's treating neurologist Dr.
Matginoto’s opinion that Me, Walton has conversion disorder. RO, 1883,
Dy, Adler did not read Dy, Rossling]’s medical records, the second treating
neurelogist of M. Walton who diagnosed him with conversion disorder.
RO1. 1883,
Dr. Adler agrees that he and Dr. W, the mmtial expert retained by
Planntiffs who has been withdrawn as a testifving witness, are the only
ones that have diagnosed Mr, Walton with a hvpoxic brain injury.
RO, 1886,
A review of Dr. Adler s report shows that Dr. Adler discusses some
neuropsvehological testing (even though he is not a neuropsyvehologist )
that he performed. These tests included the following:
{1}  Brief Mental Status Examination.
Dr. Adler reported the abnormalities in those tests as delayed sleep
onset and self-report by Mr. Walton that his memory and
concentration were impaired. RO1.1117-18,
{2)  Draw aClock Test (IDAC).
According to Dr. Adler’s report, Mre. Walton appropriately

completed the DAC test but then asked if he did it wrong because
Dr. Adler wrote stuft. ROLI1IE
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{3)

(4

(3}

(6)

(7

(%)

Gudjonsson Suggestibihty Scale — 2 (GS5-2).

Dr. Adler reported that Me. Walton's scores were in line with the
comparison group of adults tested. RO1.1119.

CNS — Vital Signs (CNS-VS)

Dr. Adler reported that “the majority of the domain scores were in
the avernge range.” He reported areas of weakness in visual
memaory, pevehomotor and motor speed but did not attribute this to
a hyposic brain injury in the report. ROL.1120-2].

Personality Assessment Inventory (PAT) Plus, Cluncal Interpretive
Feport.

Dir. Adler noted Mr, Walton had a tendency to repress undesirable
characterstics but had more than would be expected in the way of
frequent physical complainis, concerns about physical functioning,
physical signs/symptoms associated with depression, unusual
sensory-motor problems, phyvsical manifestations of anxiety, and
morbid thoughts conceming death and/or suicide. Dr. Adler noted
“the PAI was not consistent with any particular diagnosis.”
EaG1.1122.

Impact of Events Scale — Revised (IES-R).

The next test performed by Dr, Adler was an impact of events scale.
Dir. Adler’s report indicates Mr. Walton had a non-elevated score
related to his current impact but an elevated score as to when he
was most negatively impacted by the anchor event, but could not
identify an exact point in time. RO1,1124-25,

Behavior Rating Inventory of Executive Function (Brief-A).

Dr. Adler scored Mr. Walton's response as “entirely acceptable.”
RO1:1125.

Adult Behavior Checklist { ABCL).

This 15 a computer-genarated questionnaire about perceived
problems. According to Dr, Adler’s report, this test showed Mr.
Walton reflected perceived problems concerming TBL right leg does
not work properly, back and hip. His responses in other areas were
good, RO1.1125-26.
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MNetably, Dr. Adler did not list in his report that any of this psychological
testing was indicative of hyvpoxic brain mjury.

33, Dwv. Adler testified that he is not sure if a court has ever allowed him to

distinguish between mild traumatic brain injury and hypoxic brain injury.
RO1. 196,

Dr. Adler’s diagnostic approach uses a faulty premise from its start, While it is
Plantifts” burden of proof to show through expert testimony that Mr. Walton suffered an
mjury catsed by the negligence of Defendants. Dr, Adler assumes there are only two
potential diagnoses, conversion disorder and hypoxic braon impury. See Plamtifls™ bref at
p. 22, Given that Dr. Adler deseribes conversion disorder as “voodoo,™ he rules it out
based upon his own hias. As recognized by the trial court, Plaintiffs cannot meet their
burden on causation simply by nuling oot Defendants” theory and ignoring other
poszibilities such as the snowmobile accident as the cause of his difficulties beginning in
2005, ROL2TT6-84,

1. The Circuit Court propery granted Defendant’s Motion for Summary
Jud gment.

“A plaantafT must produce expert estimony as to the applicable standard of care,
whether the standard of care was breached, and whether the breach of the standard of care
cavsed his imjuries.” Caley v (05, 20011 WL 5102274 at *5, citing Koemiger, 422
N.W.2d 600, 606 (5.D. 1988), Magbwhar v. Kenaridl, 382 N.W.2d 43, 46 (5.1 1986).
Plaintiffz” attempis to change South Dakota law on this well-established principle should
be rejectad.

Plaintiffs argue that the court should allow this complex case to move forward

without expert medical testimony that negligence of Defendants caused Mr. Walton to
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suffer a hypoxic brain injury or even that Mr. Walton has a hypoxic bram mjury.
Without Dr. Adler’s testimony, the jury will have no basis from which to find that Mr.
Walton has suffered a hvpoxic brain injury, None of his treating physicians have
diagnosed Mr. Walton with hypoxac brain imjury. There is no evidence in the record that
Mr. Walton was ever hypoxic and no evidence as to the length of time a person would
need to be without oxvgen or without adequate oxygen in order to suffer a hypoxic brain
Ty

Plaantiffs first suggest that expert testimony on the complex 1ssues in this case can
be overcome by crreumstantial evidence. Plantills cite Manson « Big Stone Therapies,
fnc., 2018 8.1 60, 935 as the case they put in their opinion. In Big Stone Therapies, the
South Dakota Supreme Court recognized that generallv expert testimony is required in
negligence cases where the defendant is held to a standard of care that is outside the
common knowledge and experience of ordinary persons, Unlike this case, where four
different doctors — two treatmg and two experts — have diagnosed Mr, Walton with a
conversion disorder, the cause of plaintiff™s injury in Hig Stone Therapies was apparent,
Moreover, inlike in Big Stome Therapves where it was uncontested that the patient did not
have a fractured femur before the incident and had a fractured femur afier the incident, in
this case, there is no medical evidence of hypoxic brain mjury. Mr. Walton has a history
of similar abnormalities 1o those that he is claiming now ag well & an explanation for his
current condition that two treating doctors and two experts agree on. conversion disorder.

Thig 15 not the tvpe of case that is withm the comprehension of a layperson.
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Plaintiffs also attempt to rely on Dr, Stein’s testimony to support their causation
burden. Dr. Stein, however, testified guite succinctly during his deposition that he was
“going to stay out” of the causation issue:

L Oy, So you're not offering an opinion as 1o whether or not Mr. Walton
has a hypoxic brain injury; is that true?

A Correct, There are several people that are saying that it's functional. D,
Wi is saying that it's amatomie. 1'm going to stay out of that

RO1.3118. Given that Dr. Stein, a medical doctor, is not able to form an opinion as to
whether Mr. Walton even has a hypoxic brain imury, i1 is disingenuous for Plaintifts 1o
argue that this subject is within the knowledge of an ordinary layperson.”

Plaintifts” next argument is that there are statements within Plaintiff Kevin
Walton s medical records that reference brain injury. Plaintiffs apparently argue that
references to hypoxic brain injury in the medical records are statements against interests
sufficient to meet the requirement of expert evidence to prove the essential element of
causation.

Plamntiffs are correct in that there are statements in the medical records
referencing a hypoxic braim mjury; however, these statements are either based on
statements made by Plamtiff Kevin Walton to medical providers that he has a hypoxic
brain injury or based on references to diagnosis made by Plaintiffs” former expert, Dr.
Wi, that Plaintaff Kevin Walton has a brain injury based upon his quantitative PET scan

FL-mapping. No one in the records actually made a diagnosis of hypoxic bram injury: the

" At the trial court level, Plaintiffs offered several other arguments as to why summary
Judgment should not be granted,  Plaintiffs have not made these additional arguments at
the appellate level. so they should be considered waived as Defendants would not have a
chanee to respond to these additional arpuments if they are raised for the first time in the
reply brief,
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mformation 15 simply copied along from other medical records based upon statements
made by Plaintiff’ Kevin Walton or records from Dr. Wu. Such records are not a
substitute for the required expert testimony on causation because none of the authors of
the records are gqualified to make a diagnosis of hypoxic brain injury and/or had no
mdependent basis tor a diagnosis of a hypoxic brain injury, and are simply a backdoor
attempt by Plaintiffs to introduce the opinions of Dr, W and Plaintiff Kevin Walon
through the medical records.

With regard to Plaintiffa" argument that Dr. Miner’s note stating that the patient
hiad a brain injury. Plantiffs omat D, Miner’s deposition testimony réganding the note.
Dr. Miner testified that although the form was a referral to the Brain Injury Rehabil itation
Center, he could not speak to exactly to what the Brain Injury Rehabilitation Center was.
RO1.172. When asked if he disagreed with the diagnosis that Plaintiff Kevin Walton
suftered from hypoxic encephalopathy, Dr. Miner stated “1 don’t really know,”™ RO1.177.
Dr. Miner agreed that he docs not know what Plaintiff Kevin Walton actually suffercd
from. Dr. Miner then testified as follows:

L0 You just don't know what Kevin actually suffered from, fair io
say?

A Yes.
o And speech-language pathology?
Wes

o And vou're not offering an opinion as to what actually happened to
kevin, true?

ME. BERNARD: Objection; form of the guestion.

A Yeah, I can™ — there’s too many variables, 1ean™ give & perfect
answer o thal question.



o It"s not within vour area of expertise 1o diagnose what actually
happened to kevin?

ME. BERNARD: Oibjection; form, Foundation,
Al It"s difficult in every case. Evervbody is different [ guess.

LR Are vou asserting you have any expertise to be able to opine as to
what happened to Kevin regarding his mental status?

A; I missed the first part, 1'm somry,

ME. TREYNEA: Could you reread that, Kerry.

{Last question read back by the reporter, )

MR BERNARD:  Same objection; foundation

A; Again, I mean it’s hard to say or not say. | can’t give you an exact

~nix, I'm not an expert on everything, but [ can™ give an opinion
as to exactly what happened 1o him.

O Do you have an opinion as o what vou believe happened?

A Mot really,

Ri1.177-T&

In addition to the fact that Dr. Miner admits he 15 not qualified to diagnose
Plamntift Kevin Walton and does not have an opinion as to what happened to PlamtilT
Kevin Walton, Dr. Miner’s notes referenced by PlaintifTs were written on December 14,
2018, R01.3229-30. Subsequent to this note, Plaintiff Kevin Walton's treating
neurclogists, Dr. Rossing and Dr, Matsumoto, diagnosed Plaintift Kevin Walton with
functional movement/conversion disorder. Again, no treating physician of Plaintiff
Kevin Walton has diagnosed lim with & hypoxic brain mjury. The medical records
profTered by Plaintiffs do not substitute for an expert witness on causation and. therefore,

summary judgment should be granted.
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Maintiffs have failed 1o present sufficient evidence through the use of expert
testimony that the negligence of Defendants caused Kevin Walton to suffer a hypoxic
brain injury o even that Kevin Walton has a hypoxic brain injury. Plzintiffs cannot meet
the essential elements of a medical malpractice ¢laim and therefore the court's entry of
summary judgment should be affirmed.

CONCLU

For the reasons set forth above, Defendant HRMC respectiully requests that this
Court affirm the Circuit Cow’s orders excluding the testimony of Dr, Richard Adler and
granting summary judgment for the Defendants.

Dated at Sicux Falls, South Dakota, this 27 day of July, 2025,

EVANS, HAIGH & ARNDT, L.L.P.
I!'- = :t..-'"

Mark W. Hath

225 E. 11™ Street, Suite 201

PO Box 2790

Sioux Falls, SD 37101-27%)

Telephone; (605) 27T5-9599

Email: mbaight@lehalawyers com

Aitorney for Appellee Huron
Regional Medical Center, fnc.

REQUEST FOR ORAL ARGUMENT

Appellee Huron Regional Medical Center, Ine., respectiully requests oral

argument on this matter.
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Plaintiffs/ Appellants Kevin Walton and Julie Wahon will be referred to
collectvely as “Plaintitts™ and individuallyv az “Mr. Walton™ or "Mrs, Walton™ as context
warrants. Defendant/ Appellee Huron Regional Medical Center, Inc. will be referred to as
“HRMC.” Defendant’ Appellee William J. Miner, M.D. will be referred to as “Dr.
Ainer,™ References to the Certified Record on Appeal will be “RO1™ or “RO2” followed
by the apphcable page numbern(s).

JURISIMCTIONAL STATEMENT

The Plantiffs appeal three rulings of the Circuit Court: (1) 8 Memorandim
Opiinon granting Defendants” Motron to Exclude Dr. Adler: (11) an Order denying
Plaintitfe” Motion 1o Reconsider Exclusion of Dr, Richard Adler; and (i) the Circuit
Court granting Defendants” Motions for Summary Judgment. The Honorable Patrck T.
Pardy, Circuit Court Judge, Third Judicial Circuit. Beadle County, South Dakota, entered
Final Judgment on March 11, 2025 ROZ.1179-1180, 1181-1182. Plaintiffs filed a Notice
of Appeal on April 8, 2025, ROZ.1356-1357. The Judgment is appealable as of right

pursuant to SDCL 15-26A-3(1).

1. DID THE CIRCUIT COURT ERR BY GRANTING THE MOTLON TO
EXCLUDE DRE. ADLER?

Mo, The circuit court properby excluded D, Adler.

I1. DD THE CIRCUIT COURT ERR BY GRANTING HRMC AND DR.
MINER'S MOTIONS FOR SUMMARY JUDGMENT?

MNo. The circuit court properly granted the motions tor summary judgment.

- Schrader v. Trarks, 522 N.W.2d 205 (5.D. 1994



- Lohrv. Watson, 2 N W.2d 6 (5.1, 1942)
- Koentguer v. Eokrich, 422 N.W 2d 600 (8.D. 1988)
- Btate v, Engesser, 661 N.W.2d 739 (5.1, 2003)

1L DIDTHE CIRCUIT COURT ERR BY DENYING PLAINTIFES?
MOTION TO RECONSIDER EXCLUSION OF DR, ADLER?

No. The circust court property denied the motion to reconsider,

- 8BS Fimancial Services, Tnc. v, Plouf Family Trast, 2012 5., 67, 821 NW.2d
842 (2012)

- Publisher’s Resource, Inc. v. Walker-Dianviy Publications, Ine., 762 F.2d 357
(7 Cir 1985)

- Provisur Technologies, Tne. v. Weber, Inc., 2024 WL 4919540, at *1 {W.D.
Mo, Oet, 24, 2024),

This is a medical malpractice case commenced in April 2020, R01.1-3, The
alleged malpractice arizes out of Mr. Walton"s hospitalization for testicular pain, R01.3.
10, Plamtifls allege that during that hospital stay he was given excessive doses of opioid
medications which caused him to suffer a hypoxic brain injury and resulting damage.

R 3.

The facts of Tus hospital stay do not support such a conclusion. Mr. Walton was
admitted to HRMC on Apnl 8, 2008, RO1,%06, He was admitted for pam control related
o testicular pain. RO1.967. He was taking a regimen of medication upon his admisgion
and Toradol and Dilaudid were added. Jd. He was being monitored by the nursing staff
per the standing orders of Dr. Miner. fd

At approximately 6:13 aum. on Apeil 11, 2018, Mr. Walton complained of 10/10
pain but was noted to be awake. alert and with easv-regular respirations. R(O1.968, He had
an oxygen saturation of 93%. fd Mr. Walton then fell asleep. R01.969. He was checked

by Murse Dawn Johnson at 7:20 a.m. /¢, His respiration rate was 9 and his breathing was



a little shallow. fd Nurse Johnson awoke Mr. Walion out of a sound sleep by placing an
oxygen monitor on him and noted his oxygen saturation to be 93%. Jd Nurse Johnson
lestificd that afler awakening, Mr, Walton talked to her and his respirations became
faster. fd. He also indicated to Nurse Johnson that his pain was stall 5 out of 10 and he
requested more pain medication. /4. Further. he also called his wife to discuss what Nurse
Johnson was domg. RO1.2634 (Kevin Walton depo p.111).

Mr, Walton showed no evidence of cardiac or pulmeonary arrest and at no time
required supplemental oxveen or resuscitative measures, RO1.971. He was not placed on
naloxone (an opioid tagomst used to reverse the effects of opiate-induced respiratory
depression and other consequences of opiate overdose.) fdl By 8:05 a.m. that morming he
was alert and oriented times three with a sedation level of 2 (slightly drowsy, easily
aroused), /d. He went to the bathroom without assistance. ff. His vitals continued to be
stable at this level or improving through the moming, R(1.972, He asked 1o be
discharged and was able to cat, dress, and walk to his car without assistance. R01.972-
973, In the davs and weeka after his discharge from the hospital, Mr. Walton began to
complam of a number of neurelogical issucs, including mental status change, stuttering,
weakness, gait problems and a new “foreign”™ accent described as a “Hutterite™ accent.
RO1,973-9706,

HRMC's disclosed expert psychiatrist, Dr. Alan Newman, conducted an
mdependent medical examination of Mr. Walton. He noted that Mr. Walton's oxvgen
saturation at T:20 am. on Apnl 11, 2018 (93%) was no lower than it had been al vanous

times durmg his hospitalization ad in other evaluations. R01.1011. Dr. Newman found



additional evidence inconsistent with sufTering a hypoxic brain imjury on Apnil 11, 201%,
mcluding the following:
1. He recalled mteractions with the nurse at the time of the alleged overdose and
asked 1o call his wilz;
2. He was able to walk to the bathroom unassisted:
3. He ate most of his breakfast immediately after the meident without assistance;
4. He was able to walk unaided.
I
D, Wewman Tound that these behaviors are meonsistent with an mdividual who
has experienced a brain mjury severe enough to cause irreversible brain injury. /d. He
opines that Mr. Walton®s svmptoms are the result of Conversion Disorder or Funetional
MNeurological Disorder.! R0O1,1029-1030. Dr. Newman further opines that those
impairments are related to his longstanding history of other somatoform and atypical
neurclogical presentations going back to 2005, fd,
Mr. Walton had issues with paresthesia and muszcle weakness dating back to 20005,
Rit1.957, He was evaluated for Multiple Sclerosis in December of 20005, RO1,958, In

December 2003 he also had a reported diagnosis of Guillain-Barre.? Jd. In January of

! Conversion disorder or a functional neurological symptom disorder is a psyehiatric
illness in which psvehoelogical conflicts are manifested as physical sympioms. Common
examples of symploms include blindness, paralvsis, dystonia, anesthesia, inability 1o
speak, difficulty swallowing, incontinence, balance problems, tremors, difficulty walking,
hallucinations, and psychogenic non-epileptic seizures (PNES). See National Library of
hMedicine at pme.ncbi nih.gov/articles/ PMC6424 587 last visited on July 24, 2025,

! Guillain-Barre {gee-¥ AHN-buh-RAY'} svndrome is a condition in which the bodv's
mmmine system aftacks the nerves. It can cause weakness, numbness or paralysis. See
Mavo Clinie at mayoclinic. org/diseases- conditions/ Guillain-barre-syndrome/symptoms-
couses sye-20362793 last visited on July 24, 2025



20015, he was evaluated for complaints of modernte immediate memory loss and his
ability to recall what he did during the day was characterized as “severely impaired.” el
An MRI of Mr, Walten's brain was performed in February of 2006 in connection with a
reported setzure. RO1.960. In March of 2006, he reported a history of cardiac
dysrhythimia, but the results of his evaluation were normal. [

Mr. Walton had o plethora of other physical and neurological complaints from
20415 to 2015, RO1.957-964. With a few exceptions, no medical reason for these
complaints and reported symptoms were identified. fd. Dr. Newman noted that beginning
m Cxtober of 2014, Mr. Walton had an imcrease m complaimts for msomma and somatw
symptoms. R01.961.

After the alleged incident of Apnil 11, 2018, Mr. Walton underwent an MRI of the
brain on April 20, 20018, R0O1.974, Other than moderate fluid in lefi mastoid cells and
mild chronic ethmodd gsinositis, the MEL was nommal. fd On May 31, 2018, he underwent
a PET-CT scan of the brain which was unremarkable. R01.979. Likewise, on July 9,
2018, he had a whole-body PET-CT scan and another MR of the brain, his third, both of
which were again normal. R{H.98{. In Scptember of 2013, he underwent a psychiatric
evaluation in which a psychiatrist, Dr. Christopherson, who was fanuliar with M. Walton
and who had treated him for insommnia since 2014, indicated that he met the criteria for
conversion disorder and diagnosed Unspecified Mood Disorder, Insomnia, unspecified,
and Adjustment Disorder, unspecilied. RO1.982.

In November 2018, Mr., Walton was referred to Dr. Matsumaoto, a neurologist at
the University of Mmnesota. for evaluation. RD1.2649. The diagnoses of Dr. Matsumoto

were functional neurological deficits, fumctional right leg weakness, and functional



speech disorder. [d Om January 18, 2009, Mr. Walton's treatimg nearologist in Sioux
Falls, Dr. Rossing, diagnosed Mr. Walton with a functional movement disorder.
R, 2632-2630.

In late 2019, Mr. Walton began rehabilitation services at The Brain Rehabilitation
Center in Rapid City, South Dakota. R0O1.988, The reason for the services was listed as
hypoxia occurming on April 11, 2018, but that information came solely from the Plaintiff,
Id. The word “hypoxic” only appears three times in his Brain Injury Rehabilitation Center
records and are only history reports from Mr, Walton; there i2 no independent
confirmation or validation of that diagnosis. R0O1.989.

Part of his treatment at the Brain Injury Rehabilitation Center included
neuropsvehological testing by Dr. Huxford, Ph.D. RO1.989. Dr. Huxford never reviewed
Mr. Walton's past medical records and instead accepted the history provided by Mr
Walton, /d Bazed on his testing, Dr. Huxford did not find evidence of a hypoxic brain
mjury, but instead diagnosed Mild Neurocognitive Disorder and Adjustment Disorder,
unspecified. ROT.990-991, Mr. Walton was alzo administered the Montreal Cognitive
Assessment and scored in the nommal range. R0O1.995,

On February 1, 2021, Plaintitts designated Dr. Joseph Wu. psychiatrist, as one of
their expert witnesses, RO1. 1078, However, afier disclosure of expert reports and Dy
Wu's deposition, Plantiffs withdrew Dr. Wu as a testifying expert. RO1 1287, Plaintiffs
later retained Dr. Adler and Dr. Center as experts. Dr. Center 1= a psychologist who
wsued opinions in this case. RO11157-1167. Like Dr. Wu, Plaintiffs also withdrew D,

Center as a testifying expert. RO1.1943.



Dir. Adler 1s a psychiatrist, board certified i child and adolescent psvchiatry,
Ri1.1113. He authored a detailed report concluding that Mr. Walton has a diagnosis of
Mild Nesrocognitive Disorder Due 1o Another Medical Condition (Primarify
Hypoxemma), fof He further opined that such injury was the direct and proximate result of
the subject events which are the focus of the pending lawsuit, Jd He asserts that the scope
of his review involved overseeing the “administration of neuroevalualive testing, (¢.g..
gquantitative electroencephalogram (QEEG), brain magnetic resonance imagmg (MR}
including volumetric quantification, review, and possible further analvsis of prior testing
{such as bram positron emission tomography (PET)L conduct psychological testing,
mterviews and integrate this information.” ROT.1113, Dy, Adler’s office did the
psvchological testing and imterviews, but relied upon Dr. Center to interpret the QEEG,
MRI and PET scans in his report. ROL.1140, The scans ufilize a proprietary software
package from NeuroCloud, specifically NeuroCloud Vol, to analyze a June 6, 2023, MR
of Kevin Walton's brain and NeuroCloud PET to analvze a May 31, 2018, PET scan of
Mr., Walton's brain, R01.1140-1142, These are commercial products from Qubiotech
Health Intelligence, a company based in A Coruna, Spam. fad.

Defendant HRMC brought a Motion to Exclude Dr. Adler, filed May 31, 2024.°
RO1,726-T28, This Motion was supported by extensive briefing detailing the methods and
analysis utilized by Dr. Adler. ROL.729-770. This included the criticisms of Dr. Adler’s
methods and conclusions by HMRC s experts. /@ This was all analyzed in a detailed

application of the Darbert Tactors and addimional factors or considerations utilized under

P The Motion included Dr, Center and his opinicns, but Plaintiffs subsequently withdrew
D, Center as a testifving expert



South Dakota law on the admissibility and reliability of expert testimony, /& Dr. Miner
joined in HRMC s Motion to Exclude Dr. Adler and its arguments in support thereof,
RO1.1412,

Plantiffs resisted the motion, seeking 1o preserve Dr. Adler as a qualified
testifving experl. RO1.1937-1978, Plaintitts argued mn their opposition that Dr. Adler was
qualified 1o perform all the testimg and analyvsis he did, that the methodologies nsed are
generally accepted in the scientific community. and that HRMC s experts” criticisms of
hig methods and analvsis used were mmsplaced. fo Plaintiffs spent most of their
opposition trying to argue the merits of Dr. Adler’s analysis. but Featured hittle argument
oit whether Dr. Adler’s opinions and methods meet the Darbert standard and other South
Dakota laow on the admissibility of expert testimony. [d.

HRMC filed a Reply Briet in Support of Motion to Exclude Testimony of Dr.
Adler on September 6, 2024, R11.2539, Dr. Miner filed a joinder in HRMC s Reply
Brief. RO1.2669. HRMC pointed out to the Circuit Court that Plaantiffs failed entirely to
address the eight (8) factors wtilized m a Daubery analvsis. RO1.2540),

The Circurt Court held a hearing on the Motion to Exclude Dr, Adler on October
2, 2024, and allowed all parties to fully argue their positions. R0O1.2733-2811. On
Oetober B, 2024, the Circuit Court issued a Memorandum Opinion ruling on the Motion
to Exclude Dr. Adler. ROLZ715-2727. The Circuit Court laid owt a detaled summary of
the law surrounding the admissibility of expert opinions and a detailed analysie of each of
the factors under the Deambert standard. fd Based on the totality of the record, the Circun
Court ruled that Plaintitts faled to meet their burden regarding the Dawbert tactors and

granted the Defendants” motions to exclude Dr. Adler. fd at 2727,



Following this mling, both HRMC and Dr, Miner moved For summary judgment,
R{1.2837, 2904, The basis of both motions was the same, namely, that Plamntifls did not
have necessary expert testimony to estahlish that any breach of the standard of care
legally caused any injury or damage to Plantiffs. fd

After the Defendants filed their respective summary judgment motions, Plaintiffs
filed a Maotion to Reconsider wherein they asked the Circuit Court 1o reconsider its
exclusion of Dr. Adler. RO1.2978. The motion was based on the Plaintiffs™ assertion that
the Count misunderstood or mischaracterized the underlving evidence leading to a
musapplication of the Dardrert factors. At that tume, for the first time in the cose. PlaintifTs
attempied to address the Dunbert factors and made arguments that had not been
previously advanced to the Cireuit Court. RO1.2978-3007. Additionally, Plaintiffs
submitted hundreds of pages of new documentation along with Declarations from their
axperts that likewise had not been previously provided to the Court.* [d. These
Declarations were accompanied by hundreds of pages of documents, much of which had
never been provided to the Court.” fdl

Baoth Defendants opposed the Motion to Reconsider, R02.559, 721. Both

Diefendants argoed that the new evidence and arguments were inappropriate and could

Y Plaintiffs* new materials included the Affidavit of Dr. Rusty Tumer. R0O1,3370, Dr.
Tumer was an entirely new witness revealed to the Defendants and the Court upon
Plaintiffs” Motion for Reconsideration. Dr. Turmer was nol disclosed as an expert nor a
person with knowledge prior to the Circunt Court’s exclusion of Dy, Adler.

* Importantly, when HEMC made its motion to exclude Dr. Adler, the expert disclosure
deadlmes for both Plaintiffs and Defendants had passed. Both sides had dis¢losed ther
experts and Dr. Adler had been deposed. D, Adler’s new opimions and new materials
submitted with Plaintiffs’ Motion for Reconsideration were not disclosed as part of Dr.
Adler’s expert dizclosure, nor were they known 1o the Defendants at Dr. Adler’s
deposition.

o



not be considered. RO2.560-562, 723-724. Both Defendants also argued that the Circuit
Court did not misunderstand or mischaracterize anything and its ruling to exclude Dr.
Adler was factually and legallv correct, ROZ. 559, 584, 721-731.

Flantiffs filed a Reply Brief in support of their motion 1o reconsider. RO2.735.
Plaintiffs argued that the Defendants had applied the wrong reconsideration standard and
that South Dakota law does not preclude imtroduction of new evidence m a motion o
reconsider context. RO2.735-737. Notably, Plaintiffs admitted in their Reply that Dr.
Adler and Dr. Center’s Declarations should have been submitted sooner, but that it was a
tactical decision by Plaintiffs” counsel not to do so. RO2.737-738. The remainder of the
Reply is an attempied rebuttal of the argumenis raised by the Defendants. R02.735-756.

Om Febmary 27, 20235, the Circuit Court heard argument on both the Plamtiffs
Motion o Reconsider and the Summary Judgment Motions filed by the Defendants.
RO2.1231-1232, Plaintifts started their argument on the Motion to Reconsider by again
emphasizing that they had not felt it was necessary to submit the additional Declarations
and evidence, nor the additional arguments. ROZ2.1233-1234. The Circuit Court allowed
nll parties to fully argue their positions on the Motion to Reconsider. R0O2,1231-1277, The
Circuit Court then ruled from the bench denving the Motion to Reconsider. RO2.1277-
1279. In ruling, the Circuit Court made several key findings:

(i) It pointed out that in the initial hearing the Plaintaffs addressed few, if any.

of the Daubert factors, Id. at 1277,
{ii) It observed that Plaintiffs did not take the Daubert challenge seriously,

which the Circuit Cowrt charactenzed as a “tactical error.” fd.
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() 1N found that all of the factors the Plamtiffs were trving to address in the
maotion 1o reconsider had been raised m the onginal Daubert bearing, 74 at
1278,

{v] It found no excusable neglect or manifest errors in law or fact based on the
record that was betore the Court at the time of the onginal Daubert
heaning, fd.

(v}  Hindicated that granting the Maotion to Reconsider would result in
significant delays and costs to all parties. fd

Based on these Iindmgs, the Crrowt Court demed the Motion to Reconsider and
refised any additions to the record. /d at 1279,

During the same hearing, the Circuit Court heard argument on the summary
Judgment motions, RO2.1279, After allowing all parties to fully argue their positions, the
Court took the matter under advisement. RU2.1279-1301. On March 11, 2025, the Circuit
Court entered Summary Judgment in favor of both Defendants, dismissing the Plaintiffs
case i s entirety. ROZ.1181-1182, This appeal followed.

STAND. P REVIEW

There are three different standards of review raised by the issues on appeal. First,
with regard to the admissibility of expert opimions or testimony, trial cowmts retain broad
discretion in ruling on the admissibility of expert opinions. Stare v, Edelman 1999 5D 52
4. 593 N.W.2Zd 419, 421, Decisions to admit or deny opinion evidence will not be
reversed absent a clear showing of abuse of discretion, State v. Crathirie 2001 5D 61 9 30,
627 N.W.2d 401. A court’s miling on reliability recerves the same deference as its

decision on ultimate admissibility. fd. Abus=e of discretion has been defined by this Court



to mean “discrefion exercised to an end or purpose not justified by, nd clearly against,
reason and evidence.” Stare v Carter 2023 SD 67924, | NW. 3d 674, The trial court's
evidentiary rulings are presumed comrect and will not be overturned absent a clear abuse
of disoretion. Sfafe v Yuel 2013 51D, B4 48, 840 N.W 2d &80,

Second. this Court reviews a circuit court’s entry of summary judgment under the
de novo standard of review.” Hanienx v Progressive N, ns. Co, 2008 5.D. 52,19, 915
N.W.2d 697, 700 (citation omitted). The rules for reviewing the entry “of summary
judement under 8DCL 15-6-56{c) [are] well settled.” Garride v. Team Auto Sales, fne..
2018 5.DC 41,9 15, 913 NoW.2d 25, 100 (quoting Mok ie Ford Lincaln, Ine. v. Hanna.
2018 8.D. 14, 907 N.W . 2d 795, T98),

Summary judgment is proper where, the pleadings, depositions, answers Lo

mierrogatories, and admissions on file, wpeether with the affidavits il any,

show that there is no genuine issue as 1o any material fact and that the

moving party is entitled to judgment as 2 matter of law. We will affinm

only when no genuing izsues of material fact exist, and the law wasg

applied comectly, We make all reasonable inferences dravn From the facts

m the Tight most favorable to the non-moving party. In addition, the

maoving party has the burden of clearly demonstrating an absence of any

genuine @sue of matenal fact and an entitlement to judement as a matter
of law.

Fl (quoting Meflie Ford Lincoln, fne., 20018 8.13. 14. 9 8, 907 N.W.2d ai 798).

“When a motion for summary judgment is made and supported as provided in
§15-6-56, an adverse party may not rest upon the mere allegations or denials of his
pleading[.]” 81¥CL 15-6-36(e). The nonmoving party must “make a showing sufficient to
establish the existence of an element essential to that partv's case, and on which that partwv
will bear the burden of proof st trial.” Sheard v. Hattwm, 2021 8.1, 35,9 28, 963 N.W.2d
134, 143 (ctation omatted). “It is well settled that *|w|hen challenging a summary

Judgment, the nonmoving party must substantiate [their] allegations with sufficient

12



prohative evidence that would permit a finding in [their] favor on more than mers
speculation, conjecture, or fantasy.”™ Hanson v. Big Stone Therapies, Tnc., 2018 8.D. 60,
129,916 N.W.2d 151, 159 (alterstions in original) {citation omitted).

Lastly. regarding the Motion for Reconsideration, a trial court has the inherent
power to reconsider and modify an Order any time prior to the entry of judgment. Moore
v, Michelin Tire Co. Ine. 1999 5.1 152 46, 603 N.W.2d 313, Thus, the trial Court may
depart from an earlier holding if it is convinced that the holding is wncorrect. Jd. Whether
a court reconsiders an earlier decision is discretionary with the court, and a denial of a
muobion for reconsideration s reviewed for an abuse of discretion. See Jenco, fno. v.
United Fire Group, 2003 S.1D. 72, 9 22, 666 N.W.2d 763, T8,

MEN

-

L THECIRCUIT COURT DID NOT ERR WHEN IT GRANTED THE
DEFENDANTS' MOTION TO EXCLUDE DR. ADLER.

Dr. Miner helieves the arguments and authority detailed in HRMC s Appellee Brief
filed on July 24, 2025, thoroughly and accuratel v state Dr. Miner's position on the 1ssne
of the Circuit Cowt’s exclusion of Dr. Adler. Therefore, no fiurther argument or authority
s submitted here; but instead, Dr, Miner joms i and adopts the argument and authority
submutied by HREMC on this 1ssue.

11.

To prevail on a clamm for malpractice, a plamtift must prove four essential

elements: (1) a legal duty to act according to a recognized standard of care: (2) a breach
of the applicable standard of care; (3) an injury; and (4) a causal connection between the

breach of care and the injury. Schrader v Tiarks, 322 NW 2d 205, 210 (812 1994). In

13



South Dakota, “the general rule in medical malpractice cases is that negligence must be
established by the testimony of medical experts.” Magbuwhat v. Kovark, 382 NW.2d 43,
46 (8.0, 1986), This expert testimony requirement applies not only when establishing
alleged deviations from the standard of care, but also when proving the element of
causation. K oeniguer v. Eckrich, 422 N W.2d 600, 601 {8.D. 1988) {"The Plaintif! has
the burden of proving causation in a malpractice action and generally must present expert
testimony 1o meet this burden.”™). As early as 1942, this Court discussed the quantum of
proof necesszary to create a submissible jury malpractice case:

Because the central isswes of thes case. viz.. (a) neghgence. and (b) il

causal commection with the mjories suffered by plaintilT, tum upon

setentific questions lavmen are not qualified by learming or expenience to

amswer, plamtift waz required to establish those elements by the testimony
of experts. Wigmore on Hvidence, 3™ Ed., § 2094,

Lohr v. Watson, 2 N.W.2d 6, 7(8.D. 1942),

“The opmions and testimony of such experts are indispensable in determining
questions which are unfamiliar to ordinary witnesses and, within that field the opintons of
lay witnesses are not admissible.” Lemus v King, 294 N.W.2d 912, 914 (5., 1980
{citing Shearn v. Anderson, 48 NW.2d 821 (8.D. 19517, A verdict in a malpractice case,
lacking the required expert testimony iz “hased on inferences and conjecture |and| cannod
stand.” Lenius, 194 NW. 2d at 214 (citing Lohr v, Watson, supra). Plaintiffs" attempts 1o
change these well-established principles of law should be rejected

cansation do nod dispense with the requirement of expen lestimony.

Here., Plaintifts have disclosed experts on the alleged breach of the standard of
care., However, after Plaintiffs withdrew Dr. Wu and Dr, Center as witnesses, Dr. Adler

was the Plaintifls” sole expert wilness on causation. Therefore. after the proper exclusion
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of Dr. Adler, Plaintiffs have no expert testimony to establish causation in this case.
Plaintiffs” remaining physician expert”, imernal medicine physician Dr. Kenneth Stein,

specifically denied having any opinions regarding the cause of Mr. Walion's alleged

T JUries:
(3 Okay. So vou're not offering an opinion as to whether or not Mr. Walton
has a hvpoxic brain injury: is that true?
A. Correct, There are several people that are saving that it's functional. D,

W s saying that it’s matomic. U'm gomng to stay out of that,
RO1.2037 (Btein depo. p. 143-144)
ERE
o Are vou going to testify that Mr. Walton has a hypoxic brain injury”?
A, Asked and answered,
o Unfortunately, you don’t get to object
A, No. | don’t get to object, | get to say the words asked and answerad, It's
not an official objection. [ — once again, [ am not gomg to be @mving the
opinions on whether it's a functional problem or an organic brain injury.
If there is a hypoxic brain injury. that’s for Dr. Wu to state, so Il leave it
at that.
fd. at 2938 (Stein depo. p.149-15(01).
Plaintiffs argue that Dr. Stein may nevertheless testity that Mr. Walton's alleged
mjuries are “consistent with™ a hyvpoxic brain injury and that such testimony is sufficient

proof of causation for the jury 1o decide the issue. An opinion that an injury is consistent

with one from among multiple possible causes is insufficient to carry the plaintiffs’

% Plaintiffs disclosed nurse Ajimol Lukos as their expert on the standard of care of
HREMC s nurses. Nurse Lukose is not qualified to offer opinions that Mr. Walton suffered
a hypoxic mjury. Plamtiffs have not argued that she is so qualified, or that she is offering
auch opimons,

15



burden of proving causation, and invites the jury to engage in speculation and conjecture
a5 to the cause of the injury. In Lehr, sipra, the plaintift appealed the trial court’s
directed verdict for the defendant physician at the close of plaintiff's evidence. 2 N.W.2d
at 6. The case involved the defendant’s treatment of an mfection in plamtff™s hip. At
issue was the trial testimony of two expert physicians on the element of cavsation. /. al
8. For purposes of s analyais, this Court assumed without decidmg that the defendant
was neghgent in failing to establish drainage of the infection from the plaimtid™s hip
earlier in the treatment than he did. /& at 7-8. The question was whether the plamtiff
established that the fulure to dram the infection earher caused his subsequent fused hap
Joint and impaired knee. The Plaintiffs® experis establizhed two theories of causation—
one that was not attributable 1o the negligence of the defendant (there was “little hope™
the joint would be preserved even if earlier drainage had occurred), and one that was
attributable to Plaintiff s neglhigence (2arly drainage of the joint and exact classification of
the “attacking organism™ would have improved plaintiff's prognosis). fd at 8, This Courd
affirmed the trial court’s directed verdict for the defendant, holding:

In negligence cascs and especially in malpractice cases, proof of causal

cormnection must be something more than consistent with the plaintifT™s

theory of how the claimed imury was caused. The burden is on the

plaintifT 1o show that it is more probable that the hamm resulted from some

negligence for which defendant was responsible than in consequence of

something for which he was not responsible.
Id. fquoting Yares v. Crambie ef al. 198 Minn. 7, 268 N.W. 670, 674 (1936),

Giiven the preceding. it 18 not enough tor Dr, Stein to simply opine that Mr.
Waltom s injunes are merely “consistent with™ a hvpoxic injury. The evidence

demonstrates that an equally plausible cause is conversion disorder, which 15 the cause

dentified by two of Mr. Walton's treating neurologsts (Rossing and Matsimodo ), by Dr,
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Mewman following his IME of Mr. Walton, and by other of the defense experts. Dr.
Stein's “consistent with™ opinion does not i any way suggest that hypoxia was more
prohable than any other suspected cause of Mr. Walton's neurological problems—
meluding conversion disorder. Without expert testimony on this critical threshold 1ssue,
an interence that hypoxia is the cause merely because it 18 consistent with Plaintifts
theory of the case would “rest on speculation and conjecture and a verdict based thereon
could not stand.™ fd.

Plaantiffs further argue that a combination of Dr, Stein’s “consistent with™
opinion aleng with “circumstantial evidence™ are sufficient to prove causation without
atfirmative expert testimony that Mr. Walton has a hyvpoxic brain injury. See
Appellantz” Brief at p.49. However, circumstantial evidence is not a sufficient
substitute for the required expert testimony, This Court has recognized a narrow
axcepion 1o the requirement of expert testimony with regard to the essential element
of a medical malpractice case, and that is where the subject matter is within the
common kinowledge and experience of ordinary persons, Fan Zee v. Siow Falley
Hospital, 315 N W.2d 482, 492 (5.1, 1982). “Generally, expert testimony 15 required
m negligence cases when the debendant is held to a standard of care that is outside the
common knowledge and experience of ordinary persons.” Hanrson v. Big Store
Therapres, Inc., 916 N.W.2d 151, 160 (8.1, 2018) (quoting 65A C.1.S. Neglipence §
930 (Updated March 2018)). Thiz Court in Fan Zee gave examples of the tvpes ol
cases where expert testimony may not be required as within the knowledge of lay
persons, such as “[When an operation leaves a sponge in the patient's interior, or

FEMoves of injures an inappropriate part of his anatomy, or when a teoth is dropped
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down his windpipe, or he suffers a senous bumn from a hot water bottle, or when
mstruments are not sterilized. the thing speabs for itself without the aid of any expert's
advice.” Flan Zee, 315 N.W, 2d at 492, This is a complex case about the care of Mr.
Walton's brain injury claims. Itis certminly not the type of case that is “within the
knowledge of an ordinary layman™ exception to the expert witness rule. Specifically
with regard to the essential element of causation, the case involves complex medical
ssues including, but not limited to: (1) the duration and extent of hypoxia required to
cause a permanent brain injury; (i) whether Mr, Walton's condition after the claimed
hypoxic episode occwrred 15 consistent with a hyposac bram mjury (i) the signs and
symptoms of a hypoxie brain ingury; (iv) whether a patient can have a hypoxic brain
mjury without evidence on medically-accepted studies; and (v) whether Mr. Walton's
condition and extremely complax medical history is consistent with other conditions,
auch a= the conversion disorder that has been diagnosed by at least two of Mr,
Walton's treating neurologists.
The two cases cited by Plamtiffs in support of their argument that they do nod
need an expert witness Lo testify on the clement of causation are Fan Zee v Sioux
Valley Hospital, 313 NVW . 2d 489 (8.1, 1982) and Hanseon v. Big Stene Therames,

916 NOW.2d 131 (8.1 2008). Neither of these cases support Plaintiffs" argument. !

" PlaintifTs also cite Garride v. Team duto Sales, Inc., 2018 8.D. 41, which is not a
medical malpractice case, but rather involved strict liability and negligence, among other
allegations. In that case, occupants of a vehicle suffered carbon monoxide poisoning. The
question was whether plaintiffs generated questions of fact as to whether the carbon
monexide exposure was caused by the absence of & mufTler on the car, The Court Found
that ¢xpert medical testimony showing high levels of carbon monoxide poisoning existed
and created a fact question for the jury as to the cause of the damage. Here, 1) this is a
medical malpractice case and not a standard negligence case, 2) Plaintiffs cannot prove
what the damage 15, let alone that the alleged breach of the standard of care by Dr. Miner
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Fan Zee involved a patient who claimed to have been injured in his right arm
due to the administration of an IM injection into that arm. 315 NW_2d a1 491, In that
case, plaintifTs did have an expert witness to testify on the issue of causation. Dir.
James E. Monfore, one of Van Zee's treating phyvsicians, specifically testified that it
wis his opinion that the administration of an IM mjection caused complete
destruction of Van Zee's axillary nerve, [fd al 493-94. A complete reading of the Fan
Zee case shows that the issue was not whether the case could move forward without
expert testimony, but whether an instruction on the theory of rer ipsa loguitur should
have been given to the jury. fd at 495,

In Big Stowe Therapies. 916 N W.2d 151, 160 (3.1, 2018) the South Dakota
Supreme Court recognized that expert testimony is generally required in negligence
cases where the defendant is held to a standard of care that is outside the common
knowledge and experience of ordinary persons, The Court found that plaintiffs had
presented sufficient expert testimony to support a claim against Big Stone Therapics,
one of the two defendants in the caze. /d at 161, This Court determined that the
evidence showed that the plaintift did not have a fractured femur pursuant to x-rays
following her September 8 surgery and that her physical therapist testified that
plaintiff did not have a fractured femur during her physical therapy sessions on
September 12 and September 13, Plantiff further testified that she did not have a
significant change in pain until after her physical therapy session with PT Batchelor

on Beptember 14, During the physical therapy session on Septémber 14, the physical

was the cause of the unclear/unknown injury. Because there is no expert opinion fo tie the
alleged breach to damage. summary judgment wag appropriate.
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therapist forced the footrest down on the genatne chair which cansed the chair to
come abruptly to an upright position. PlamtifY testified that after the physical therapist
forced the footrest down, her leg dropped quickly and she screamed in pain. /d. Dr,
Reynolds, a physical therapist expert retained by the plamtiffs offered the opinion that
this action could cause flexion of the hip past 20 degrees, a well-known risk for hip
dislocation and possible femur fracture following THA surgery. /d. In short, in Sig
Stone Therapies the plaintift did not have a fractured femuor, went to a phiysical
therapy treatment where an incident occurred that caused her to scream out in pain,
and 1t was undisputed that she thereatier was dhagnosed with a fractured femur. This
Court found that under those facts, this was a case that a jury could undersiand
causation without expert assistance. The Court, quoting Srown v. Baker, 284
HL App.3d 401, 219 1.Dee. 754, 672 N.E.2d 69, 71 {1926 stated "if & plaintiff suffers
a cut in an accident, the jury can readily determine without expernt testimony that the
accident caused the cul” Id at 162, The Court went on Lo state "medical opimion on
causation of phvaical injury 18 unmecessary 'only if the cause and affect are so
mmediate, direct and natural to common expenence as lo obviate any need for an
expert medical opindon.™ Td. guoting Weaver v. B.C 4B (Pa. Power Co.), BT Pa
Cmwlth. 428, 487 A.2d 116, 118 (1983). Finally, the Court stated that "other courts
have acknowledged that broken bone cases are particularly amenable to lay opinion on
causation because the experience s so common.” fd, at 162-63.

With regard 1o the second defendant m Big Srone Therapies, Milbank Arca
Hospital, this Court found that plantiffs” claim against Milbank Area Hospital was

properly digmiswed because the plamtiffs had failed to present expert testimony on each

20



of the cssential clements—hecause the standard of care required by the hospital n
responding to plaintiffs” complaints of increased pam after the physical therapy session
was not within the commaon knowledge of lay persons, 7d at 157

The present case is dissimalar o Sig Stone Therapies i several respects. First,
this case does not involve a simple broken bone where Mr. Walton had an incident.
mimmediately had pain after the incident, and then was diagnosed with a fractured
femur. Notably, none of the parties in Big Stone Therapies disputed that plantiff had
suftered a fractured femur which was diagnosed by K-rav. This case presents several
complex ssues that Tall far outside of the scope of the common lay person’s
knowledge. While in Big Stone Therapies, it was undisputed that plaintiff had suffered
a fractured femur and the question was what had caused this undisputed injury; m this
case, one of the major issues is whether Mr. Walton even suffered a hypoxic brain
injury. In this case, unlike in e Srone Therapies, Mr. Walton suffered trom similar
symptoms to what he 15 now claming m 2003-2007. R02.365-370 ( Techetter & Hohm
QOO 4 ), has had a prier enowmobile accident where he states he suffered
head injuries; and has been dingnosed by both of his treming physicians with
conversion disorder rather than hypoxic brain injury.

Ciiven that Dr. Stein, a medical doctor, is not able to form an opinion as 1o
whether Mr. Walton even has a hypoxac brain injury, it is disingenuous for PlaintilTs o
argue that this subject s within the knowledge of an ordinary lay person.

B. References 1 hypoxic brain injury in Mr. Walton's medical records do
[- the Eio L 3 (2]

Plaintiffs further argue that expert téstimony on causation is unnecessary beciuse

the Defendants have purportedly made admissions in the medical records that Mr, Walton
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suffers from a hypoxic braim imjury, See Appellant’s Brief at p.49. PlaintifTs apparently
argie that references 1o hypoxic brain injury i the medical records are statements against
mterests sufficient to meet the requirement of expert evidence fo prove the essential
element of causation.

While Mr. Walton™s medical records contain references to hypoxic brain injury.
o treater in the reconds actually made a diagnosis of hypoxic brain injury. Instead, the
references appear to be primarily from self-reports by Mr. Walton, or references to
Plamntiffe” now withdrawn expert, Dr Wu's, diagnosis of brain injury based on his
analysis and opimons done for this ingation. For example. Mr. Walton saw Danselle J.
Rathjen, DNP, FNP-C, a certified family nurse practitioner at Tschetier & Hohm
Clinic. RO2.388-389 (Tschetter & Hohm 000189-000190), Within Ms. Rathjen's note,
she states "Dy [sic] Wu in California did Z-mapping on Brain scan images. Dx
Epilepsy spectrum secondary to hvpoxia-want a referral to a nearologist that deals with
epilepsy”, fd Thus, Ms. Rathjen's statement regarding hypoxic injury are based upon
Dy, W, anexpert witness who has been withdrawn and whose methodology has been
excluded. Ms. Rathjen then referred Mr. Walton for a swallow study that was
performed by speech pathologist Gohn. R0O2.373 (Tschetter & Hohm 000346). The
referral listed hypoxic brain injury as the diagnosis based on Dir. Wu's festing, 7d. A
swallow study was performed by Mg, Gohn on Aprl 14, 2020, which was normal.
RO2.374-375 (Huron Regional (00648-00064%), Within that swallow study, speach
pathologist Gohn noted in the patient’s history that ke has a previous medical diagnosis
of hypoxic beain mjury as mdicated by Ms. Rathjen in her referral. R02.373 and 374

{Techetter & Hohm (H346; Huron Regional 000648). There is no indication in the
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record that this information came from anywhere other than Mr. Walton or Nurse
Practitioner Rathjen's March 11, 2020 note, which is based upon the unreliable studies
of Dr. Wu, Nurse Practitioner Rathjen saw Mr, Walton again on June 16, 2020, and on
that same day referred Mr. Walton to physical therapist Ketelhut and speech
pathologist Gohn, R02.376 (Huron Regional 000651). Within the referral note, Nurse
Practitioner Rathjen agam referenced the diagnosis as hvpoxic bram imjury which
agnin was apparently based upon the opinions of Dr. Wi that she had been provided in
March. [d SBubsequently, a Speech Pathologist and Phvsical Therapist provided speech
and physical therapy to Mr. Walton presumably with reference to the hypoxic bram
mjury diagnosis that Nurse Practitioner Rathjen took from Dr. Wu's testing. This is but
one example of how the term "hypoxic braim injury” makes its way into Mr. Walton's
medical records, There is no evidence that a nurse practitioner. speech pathologist, or
physical therapist are qualified to make an independent diagnosis of hypoxic brain
injury, yet it is based on this tvpe of records that Plaintiffs would have this Court
conclude that the Defendants have admitted Mr, Walton hag suffered a hyvpoxic brain
mjury such that they can dispense with the need for competent expert testimony on the
maitter.® Indeed, the contlicting information contained in Mr. Waltons medical
records themselves offer further reason why the medical records cammot substitute for a
causation expert in this case. For example, on August 2, 2018, Mr. Walton was

diagnosed with "personal history of other diseases of the nervous sysiem and sense

¥ Even Plaintiffs' expert, Dir. Richard Adler, conceded in his deposition that he was
tamiliar with the practice in medicine where somebody writes down something and it
gets transfermed on and on and moves down his medical records for the rest of lis life.
ROZ.404 ( Adler depo. p.90.
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organs" with an onset date of July 31, 200 8. RO2.377 (Huron Regional at 000355). The
note farther references the patient is being seen for residual symptoms from Guaillain-
Barre. fd, (Huron Regional 000356). On August 13, 2008, speech pathologist Gohn
noted that Mr. Walton's primary diagnosis was “encephalitis and encephalomyelitis,
unspecitied” with an onset date of August 5. 2018, R02.381 {Huron Regional 000956).
Om November 19, 2018, Mr. Walton's diagnosis was "personal history of other discase
of the nervous system and sense organs with an onset date of July 31, 2018." RO2.386
{ Huron Regional at O00571) The same note states that "patient’s wife indicated patient
was dingnosed with a functional neurological deficit.” fd Plamtifls have presented no
evidence of any doctor other than their withdrawn/excluded expert witnesses who have
mdependently diagnosed Mr, Walton with a hypoxic brain injury, Given the
conflicting diagnoses in Mr, Walton™s medical records, and the obvious source of
lvpoxic brain injury as a cause originating in Dr. Wu, references to hyvpoxic brain
mjury in Mr. Walton's medical records cannot be a substitute for the required cxpert
testimony on causation.

Plaintiffs also place significance in a note prepared by Dr. Miner to refer Mr.
Walten to the Brain Injury Rehabilitation Center, suggesting that this is an admission
by Dr. Miner that Mr. Walton has a hypoxic brain injury, thus obviating the need for
competent expert lestimony on the issue, However, Dr. Miner spoke to the cause of
Ar. Walton's diagnosis a1 his deposition:

Q. Do [vour] disagree with the diagnosis that Kevin suffered from
hypoxic encephalopathy?

i e

A I don’t really know,
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[
A

Woldd vou disagree with a diagnosis of hyvpoxe encephalopathy
for Kevin?

o

I con't say that it is or isn'L [ — because 1 can't give you a defimitive
answer on that. I'm not disagreeing, but I'm not saving that is the
only thing that could cause it.

You just don't know what Kevin actually suffered from, fair to
say?

Yes.

And you're not offening an opinion as to what actually happened
to Kevin, true?

Yeah, | can't - there's too many variables. | can't give a perfect
answer 1o that question.

It's not within your area of expertise to diagnose what actually
happened to Kevin?

£
It's difficult in everv case. Evervbody isdifferent | guess.

Are you asserfing you have any expertise to be able to opine as
to what happened to Kevin regarding his mental status?

LR} ]

Again, | mean it's hard to say or not say, [ can't give vou an
exact - no, I'm not an expert on evervthing, but I can't give an
opinion as to exactly what happenad to him.

Do vou have an opinion as to what vou believe happened?

Mot really.

ROLT7-78 (Miner depo. p.51-52). And further,

[0k

Have you ever diagnosed Mr. Walton with a bramn injuory?
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A Mo, That was the diagnosis from other providers.
RO1.184 (Miner depo p.58).

By his own admission, Dr. Miner does not have the expertise to diagnose Mr.
Walton with a hvpoxic brain injury, nor does he have an opinion on what caused Mr.
Walton's problems. As demonstrated earlier. the “other provider”™ who inmiated the
theory of hypoxic brain mpury was Dr. Wu. Clearly, Dr. Miner has not admitted to
causing a hvpoxic braim mjury or ¢ven admitted that Mr. Walton has a brain injury;
only that Mr, Walton reporied being dingnosed with a brain injury by another
provider. This is not an admission by a party opponent and is certainly not a substitute
for competent expert testimony on the cause of Mr. Walton's neurological problems.,
i any event would not

C. An adverse inference i= mapphicable here i

establish causation.

Plaintitfs posit that the jury could draw an adverse inference against the
Defendants in “that the absence of contemporancous records of hypoxia is their own
fault, and that they cannot benefit from the absence of safety recordz they failed to
arcate in the first place.” See Appellants” Brief p.49-5(). The “adversc inference™
sought here is not the type of evidence {or lack thereol’y which would allow an adverse
mference instruction to be given to a jury. An adverse inference instruction is allowed
when there has been spohation or destruction of evidence or when a party does nol
produce documentary evidence which it has within its control.” See Sabhari v. Sapart,

376 N.W.2d 886 (5.1, 1998}, State v Engesser, 661 N.W.2d 739 (5.1, 2003),

* 1t is noteworthy that Plaintiffs” argument for an adverse inference is not that the
Defendants destroved existing evidence, but that thev failed to create documentary
evidence Plaintiffs believe should have been created.
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In this case, the evidence does nol exist and has never existed, Plamtiffs’
theory of negligence is the Defendants should have ordered continuous oxygen
saturation monitoring. Dr. Miner denies the standard of care required such monitoring,
RO1.2]. No continuous monitoring was indicated. Although pernedic oxygen
saturations were performed and charted, no continuous monitoring was performed and
therefore no records of continuous monitoring by the nurses ever existed. There was
no affirmative act by D, Miner or the hospital to hide evidence or destroy evidence or
not put forth evidence which does exist.

The use ol an adverse micrence or spohation mstruction is mapplicable to ths
case for two reasons. First, under this Court’s precedent, a spoliation or adverse
mference instruction is not appropriate where the destrction, if it occurred. is not
mtentional. State v. Engesser, 661 N.W.2d 739, 755 (8.1 2003) (" An instruction on
the inference that mav be drawn from the spoliation of evidence is proper only when
substantial evidence exists to support a conclusion that the evidence was in existence,
that it was in the possession or under the control of the party against whom the
mference may be drawn, that the evidence would have been admissible at tnial, and
that the party responsible for destroying the evidence did so intentionally and in bad
faith.") [d Parsuant to Engesser, the elements necessary for an adverse inference
mstruction that may be drawn from the spoliation of evidence requires four elements:
{ 1) that the evidence was in existendce; (2) that it was in the possession or under control
of the party against whom the inference may be drawn; (3) that the evidence would
have been admssible at trial, and (4) that the party responsible for destroying the

evidence did o mientionally and in bad Faith,
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In this case, Plaintiffs do not meet the clements for an adverse iference
mstruction. Tt is undisputed that no continuous oxygen saturation monitoring
occumed, and therefore, such evidence was never in existence. Under the second
element, since there was no evidence of Mr. Walton's continuous oxygen saturations,
such evidence was not under the possession or control of the Defendants. Under the
third element, it is hikely that if such evidence existed, it would have been admissible
at trial. Finally, Plamtiffs tail to meet the fourth element for an adverse inference
instruction becawse there is not substantial evidence—in actuality, no evidence —that
the Defendants destroved any evidence. much less did so intestionally or in bad faith.
Theretore, an adverse inference instruction is not applicable in this case, See also
Thyen v. Hubbard Feeds, Tnc, 804 N.W.2d 435,439 (5.1, 201 1) (finding that
spoliation is the intentional destruction of evidence and that the speliation standards
recogmized in Engesser apply with "equal force in civil cazes.”). The Engesser court
went on o explain:

"I Slpoliation is more than simply the loss of evidence, Our prior cases
have never analyzed when precisely an instruction on spoliation is
warranled, In State v. Kieizke, the Court simply reciled the rule and
found no prejudice in the trial court's refusal to give the instruction. 83
5.1, 502, 315, 186 N.W.2d 351, 538 (1971 ). However, it is vital to
understand that an adverse inference drawn from the destruction of
evidence is predicated only on bad conduct. United States v Hise, 221
F.3d 144, 156 (5™ Cir. 2000), cert denied, 532 1.8, 959, 121 8.C1. 1488,
149 L.Ed.2d 375 (2001 ). The defendant's argument segms 1o presuppose
that any evidence destroyed at the hands of the police, whether by
mistake. inadvertence, oversight, misjudgment. negligence, or
ignorance, warrants an adverse inference instruction. That is ineorrect. A
proper application of the rule requires a showing of an intentional act of
destruction. Unly intentional destruction will sustain the rule's rationale
that the destruction amounts to an admission by conduct of the weakness
of one's case. MeCormick at 660-61; 3 1A CJIS Evidence, § 293 at 75(0-
51 (1964)."
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fd (footnotes omitied). Even if Plamtiffs could somechow meet the Engesser
elements for an adverse inference mstruction, such an mstruction would not elimmate
Plaintiffs” need for a competent expert witness on causation. Such an instruction would
only advise the jury that if it found evidence was destroved intentionally and in bad faith,
theyv can find that the evidence would have been unfavorable. Such instruction still does
not meet the requirement for expert testimony 1o establish cavsation,'”

L  THE CIRCUIT COURT DID NOT ERR IN DENYING THE
PLAINTIFFS' MOTION FOR RECONSIDERATION,

Although there 15 no stalutory authority for a motion to reconsider, a circuit courd
has the inherent authority 1o reconsider and modify an order at any time during the
perdency of the action and prior to entry of judgment, 885 Financial Services, Inc, v,
Pleaf Fameily Trust, 2012 800 67, 9 13, 821 N.W.2d 842, 8435 (2012). This power 18 1o be
exercised when “[the Court] is convinced that a helding is incorrect.” Jd {citing Moore
v, Michelin Tire Co., [ne, 1999 5.1, 132, 946, 603 N.W.2d 313, 323). A motion Lo

recongider serves the lmited purpose of allowing a court to correct manifest errors of law

W PlaantifTs cite to Gotio v, Frsehe-Carter, 892 Y. 5,24 191, 2010 MY, Ship Op. 00101
(2011), non-binding precedent from New York, in support of an adverse mference
mstruction. Gorfo was a medical malpractice instruction related to the birth of a child.
When plaintiffs made a request for the fetal monitoring strips, the hospital informed the
plaintiffs' attorney that they "no longer existed.” The court noted that the record did not
establish whether the hospital negligently lost or mtentionally destroyved the fetal heart
monitoring strps or whether the central monitoring computer svstem utilized by the
hospital to store fetal data was properly operating or may have malfunctioned at the time
of the birth. Although the Gorfe court allowed an adverse inference instruction in that
cage, the case iz distinguishable becanse under New York law, "when a party negligently
loses or mientionally destrovs kev evidence, thereby depriving the non responsible party
of the ability to prove its claim, the responsible party may be sanctioned by the stiking of
is pleading.” fd at 568 Unlike New York which allows an adverse inference mstruction
where a party negligenthy loses evidence, South Dakota requires infentional destruction of
existing evidence under the elements set forth in fneesser,
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or fact, Calderon v, Heno, 56 F Supp.2d 997, 998 (NI 1L 1999} (citing Publisher 's
Resource, Inc. v. Walker-Danvis Publications, Tnc.. 762 F.2d 557, 361 (7" Cir. 19850
Motions for reconsideration serve a limited function; (o comect manifest
arrors of law or fact or to present newly discovered evidence, Such
melions cannot inany case he emploved as a vehicle to prodice rew
evidence that conld have been adanced diring pendency of the summary
sudgment motton. The non-movant has an affimatve duty o come
forward to meet a properly supported motion for summary judgment

Nor showld a motion for reconsideration serve ay the occasion (o fender
new legal theories for the first time

Prublishers Resource at 561 (gquoting Keene Corp. v, International Fidelity Ins, Co,, 561
F.Supp. 656, 665-66 (N.D. 1. 1982) (citations and footnote omitted) (emphasis added).
The reason behind this mile is that a party is obligated 1o make its arguments at the time
of the origimal motion. fod A motion for reconsideration should not be used to introdoee
new evidence or legal theories which could have been brought while the Daibert motion
was pending,

“Accordingly, [the Court] may reconsider an interlocutory order onlv if

the moving party demonstrates { 1) that it did not have a fair opportunity to

argue the matter previously, and (2) that granting the motion is nacessary

to correct a significant error.” Jd However, a motion for reconsideration

cannot be used 1o introduce new evidence or legal theories that “could

have been adduced during pendency of the summary judgment motion.™

Haperman v. Yukon Energy Corp., 839 F.2d 407, 414 (8th Cir. 1988)
{mtemal citations omitted)

Provisur Technologies, Tne, v, Webgr, Ine., 2024 WL 4919340, a1 * 1 {W. 1. Mo. Oct, 24,
2024).

Here, Plaintiffs had two-plus months to respond to the Daubert motion
{ Defendants” Motions served May 31, 2024, and Plaintifls” Response served August 7.
2024) and waited several months after the Court’s Memorandum Decision to file a

Motion to Reconsider (Memorandum Decision filed on October 8, 2024, Motion for
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Reconsideration filed on January 24, 2025), With the Motion for Reconsideration,
Plantiffs submitted expert declarations and documents totaling over 600 pages of new
material and opinions. These could have been available to Plaintiffs within the two
months following the filing of the Daufert motion, but Dr. Adler readily admits m his
Declaration he was “not asked to provide either a declaration or affidavit but would have
if asked 1o do s0.” ROL3373 (Adler Declaration p. 1. 93). When a party moves for
reconsideration with new evidence, it must have a “justifiable exense™ for submitting the
evidence after the court has wsued its order. See, e.2., Love v, Commerce Boank of 51,
Leomis, 37 F3d 1295, 1296 (Bth Cir 1994) (denving a motion for reconsideration
supporied by new affidavits becanse the moving party “offered no justifiable excuse for
failing to oppose the motion for summary judgment with the now-offered affidavits....”).
Counsel for Plaintifls admitted during the hearing on Plaintiffs” Motion to Reconsider
that the failure 1o present all of his evidence was a “misjudgment”, described by the
Circuit Court as a “factical failure™ ROZ.1276-1277. Plamtiffs’ counsel candidly admitted
i “hindsight™ he *|did] not get things right the first ime™ and was secking
reconsideration to address the “empty slofs™ left at the Dawbert heanng —presumably by
seeding the record with hundreds of pages of new materials and opinions."' R02.1235-
1236. The Cireuit Court had an extensive record hefore it and allowed all parties to fully
address the issue at the Cmbert hearing. 1s opinion on the motion was thorough and
consistent with the record and applicable law. The Circuit Court pomted out in its ruling

that there was no reason why the Plamtifls showld not have fully resisted the maotion

U The Circutt Court did not accept Plaintaffs ™ attempted additions to the record.
ROZ.1279.



originally and that no excusable neglect or mamfest errors of law existed. RO2.1277-
1278. Further, all factors which Plaintifls argued in their Motion to Reconsider were
addressed, or Plaintiffs were given an opporiunity o address, in the original motion and
hearing, fd. The Circuit Cowrt was correct in excluding Dr. Adler, and the Plammitiffs
cannot meet their burden of proving otherwise. There was no basis upon which to reverse
its decision as being incomedt nor was there any basis for allowing Plaintifls to mirodace
new evidence that could have been introduced origimally. The Circuit Court™s demal of
the Motion for Reconsideration was appropriate and not an abuse of its discretion,

CONCLUSION

For all the foregoing reasons, Appellee Dr. William Mmer respectfully requests
that the Court affirm the Circuit Court’s exclusion of Dr. Adler, its denial of Plaintiffs®

Motion for Reconsideration. and its grant of Defendants™ Motions for Sunmmary

Judgment.
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INTRODUCTION

The Hospital offers a haphazard and incomplete response to the
Daubert inquiry. Dr. Miner, in turn, offers no response and defers to the
Hospital's argument.

The Hospital fails to articulate a sufficient basis to uphold the
exclusion of Dr. Adler’s testimony. In fact, most of the important issues are
not even addressed by the Hospital.

ARGUMENT-IN-REPLY

1. Repeated concessions via silence.

There is no more eloquent admission than total silence on an issue.
That is the Hospital’s approach to the Daubert questions...repeatedly
avoiding and dodging the crux of the case. This occurs at least six times,
leaving the following points unrefuted:

o Hyper-specific testing &5 not required. In Sections 1(a), 1(c), and 1(d) of
our opening brief (at pages 35-38), we addressed a fundamental error
which infected the Circuit Court’s analysis: its assumption that
Daubert requires the exclusion of medical testing unless it has been
specifically proven for the exact injury of the plaintiff. But it is well

settled that hyper-specilic validation of medical testing is not required



within the practice of medicine, nor by Daubert. The Hospital does
not devote a single sentence of its brief to counter this,

Extrapolation is permetied, tncluding for the purpose of ruling our the
Defense’s theary of injury. In Section 1(b) of our opening brief (at page
37}, we discussed the principle of proving medical causation with
modern technology by “extrapolating” from existing methods to show
that a patient’s injuries are “consistent with™ a particular diagnosis,
The Hospital fails to respond, and, fails to distinguish the holding of
an analogous case, Hose v. Chicago Nw. Transp. Co., 70 F.3d 968 (8th
Cir. 1995) (affirming admissibility of a novel use of a PET scan for
reasons consistent with Kevin's case; (i) PET technology is capable,
gemerally, of “measuring brain function;” (i) extrapolation allowed in
spite of “limited scientific experience and literature [for use] in
manganese cases;” (1) its use was relevant for * ruling out alternative
explanations for injuries; " and (iv) the expert was permitted to show
that the testing methods yielded results which were “consistent with”
the diagnosis.) See State v. Guihrie, 2001 5.D. 61, q 42 (error to
exclude expert who testifies that injuries are consistent with a

particular cause).



o Specialist destgnations are not required. In Section 1(e), we pointed out
that Dr. Adler does not need a “specialist” designation in order to
review and consider quantitative testing modalities, The Hospital
dodges this point, too.

o Quantitative brafn imaging is achieving acceptance. At the Circuit Court
level and within our briefing, we explained that during the past
decade, new guantitative brain imaging technologies (including qEEG;
quantitative PET; and quantitative MRI) have achieved a significant
degree of use and acceptance within the medical field, a point which
was conceded even by the Defense’s own experts.! The Hospital ignores
this point, too.

o  Cuantitative brain imaging is derived from “the foundations of science. ™
In the Record and in our briefing, we also repeatedly explain that
gquantitative brain imaging technologies are premised upon basic,
accepted scientific principles. These new methods take existing,

universally established brain measurement technology and quantify it.*

"We discussed thisonp, 18.

= A qEEG guantifies an EEG s measurement of electrical activity to help identify
dysfunction. A gPET quantities a PET scan’s measurament of brain metabolism to



Similar to the underlying technologies, the quantification of the signals
15 not designed to specifically diagnose any malady, but instead, to
provide other measures of brain function, and thus * provide insight into
the condition of human brains, in ways that visual inspection of an
MRI, EEG, or PET could not,”™* The Hospital does not refute this
premize.”

o There is a dearth of published literature about the diagnasis of hypoxic brain
snjuries, and no specific test to diggnose therm. The Hospital also fails to
challenge two related issues: that there simply isn’t a specific test for
the diagnosis of hypoxic brain injury, nor is there much published
research about the topic because hypoxic injuries are often fatal, See,

Appellants® Brief, 6-7.

further assist in identilying dysfunation. A gMRI guantilias existing MRl imagary of
braln structures, as a means to further help identify regions of dysfunction.

- Seep. 35; and, see, p. 18 ("guantitative analysis of traditional brain testing iz a
well-established field of medicing”); pp. 18-19; pp. 24 {the gEEG showed “objective
signsz of injury...consisfent With a hypoxic event.”

*The closast that the Hospital comes to a refutation is its claim that a quantitative
evaluation is “faulty” if it yialds a different result than a visual review. This misses
the point of the science underlying quantification, i.e., more nuanced and ob|ective
readings than are achieved by the human eye. The Hospital's argumeant on this is
like saying that a micrascope is unreliable if it reveals something different than the
unaided eye.



o The diagnostic method for Kevin's inpury requares pulling together available
information, evaltating its signifscance, ruling out other causes, and
arriving at a diagnosis, All of this leads to the most critical admission
of all. The Hospital does not in any way attempt to refute the basic
approach that a medical doctor must use when attempting to diagnose
a potential hypoxic brain injury: by “using an array of technigues and
testing modalities about an individual to inform an eventual diagnosis,
including...testing methods which are not indicated explicitly and
specifically for...clinical diagnosis of a particular condition. The
correct method is to gather information about Kevin that can inform
us about the existence of dysregulation in his brain activity; the nature
and extent of that dysregulation; the timing of its onset; and whether
his symptoms can be explained by other causes.” Appellants’ Brief, 6-
7 (citing and quoting the Record).

ok ok w @
So where does the Hospital spend its efforts in responding? In four
ways: (a) the Hospital provides the same, hyper-narrow review of the

Daubert factors performed by the Circuit Court;” (b} the Hospital

* Hospital's Brief, 13-21



misrepresents the Record by claiming that Kevin's neurocognitive injury is
based only upon Dr. Adler’s say-so (i.e, “his gpse dinit™);* (c) the Hospital
provides a string citation of inapposite gEEG authority;” and (d) the
Hospital's counsel has developed a laundry list of 33 items —offered with
minimal analysis —now claiming that Dr. Adler has misapplied the
differential diagnostic method - which is an argument that not even the
Hospital's own experts made, and which likewise is contrary to the
undisputed Record.”

We address each of those four areas below, in Sections 4(a); 4{h);
4(c); and 4(d). In Section 5 we address the summary judgment issue, and in
Section 6, we discuss motions for reconsideration (both of which are moot if
the Court reverses Dr. Adler’s exclusion).

But first, we turn our attention to two other matters: the proper
evidentiary standard for Rule 702 inquiries (informed by late authority
unavailable at the time of our first brief); and a deeper discussion about the

standard of review for Rule 702 cases.

*Hospital's Brief, 21-22.
"Hospital's Brief, 22-25,

*Hospital's Brief, 25-31.



2, The proper standard of proofin Daubert challenges involves
application of the preponderance standard to the four subparts of
Rule 702 (which the Circnit Court did not do).

The week atter we submitted our opening brief, the Evidence
Committee of our State Bar circulated a proposal to amend SDCL 19-19-
702." Three weeks later, the State Bar voted in favor of submitting the
proposal to this Court at an upcoming rules hearing."

The proposal is intended as a “clarification” rather than a
“substantive” change, It mimics a 2023 amendment to FRE 702, which
adds a ‘more-likely-than-not” standard from FRE 104(a) to the four sub-
parts, and which adjusts the wording of subpatt (d)."

We address the proposed amendment for three reasons: forst, itis
likely that this Court may take up consideration of the amendment prior to

1ssuing its decision in this appeal; second, our opening brief quoted at least

one of the “problematic” authorities;'* and #iird, the proposal clarifies the

*The Committee’s report was included in the June 2025 Bar Newslattar.
" State Bar Newsletter, Aug. 2025, at 50-51 (approved by voice vote).

1 n the Appandix to this Reply, we have includaed a copy of the State Bar report, as
well as the federal Advigory Committes note to the 2023 amendment to FRE 702

2 See, Powers v. Turner County Board of Adjustment, 2022 5.0. 77, 12 {which,
according to our Evidence Committee’s report, incorractly held that the "basis of an



correct way that Daubert analysis should have been performed all along, but
which is not the approach used by the Circuit Court.

Indeed, the Circuit Court’s holding makes it clear that it did not apply
the preponderance standard to any of the four subparts of Rule 702, and
mstead, mistakenly applied that standard to “the Daubert factors.” See
[R01.2712; Memorandum Opinion, p. 13: “the Plaintiffs have failed to meet
their burden regarding the Danbert factors....” ] (emphasis added).

The Daubert factors are instruments of analysis, rather than elements
to be “met.” Under the four-part test of Rule 702, Dr. Adler should be
permitted to testify if it is more likely than not that:

{a) Dr. Adler's knowledge will be helpful to the Jury;

(b} His testimony is based on sufficient facts or data;

(e} Dr. Adler’s testimony is the product of reliable principles and

methods; and

(d} His opinion reflects a reliable application of the principles and

methods to the facts of the case

See, SDCL 19-19-702(a)-(d). We provide a short overview showing each

subpart is adequately supported.

expart's opinion Is genarally a matter going to the weight of tha testimony rather
than the admissibility™}.

¥ For subpart (d), we use the phrazing of the proposed amendment

8



(a) Would Dr. Adler’s knowledge be helpful to the Jury?

The answer to this element is simple. Dr. Adler, a psychiatrist, isa
medical doctor capable of diagnosing head injuries, conducting cognitive
testing, ordering and interpreting brain studies, and is familiar with the
process of diagnosing mental illnesses, such as conversion disorder, He can
help the Jury.

(b) Is D, Adler’s testimony based on sufficient facts o data?

Dr. Adler spent numerous hours meeting with Kevin and his wife;
conducting cognitive testing; ordering and reviewing brain imaging;
reviewing quantitative testing; and reviewing records. He also relied on
information trom other medical experts. The quantity of information and
data he incorporated is sufficient.

It is important to note that an expert is nof required to read every
study, nor review every scrap of paper within the Record in order to meet
this element. *[I]f the court finds it more likely than not that an expert has a
sufficient basis to support an opinion, the fact that the expert has not read
every single study that exists will raise a question of weight and not

admissibility.” Fed.R.Evid. 702 Advisory Committee note. Here, for



example, Dr. Adler reviewed Dr. Newman's chronology of Kevin's medical
records. This is sufficient.
(c) Is Dv. Adler’s apinion the product of veliable methods ¢
The diagnostic method employed by Dr. Adler is a permissible
technigue by which an expert can test theories of causation. “A number of
courts... have looked favorably on medical testimony that relies heavily on a
temnporal relationship between an illness and a causal event.” Heller v. Shaw
Indus., Inc., 167 F.3d 146, 154 (3d Cir. 1999). Further, the process is flexible,
rather than onerous:
[Wle do not believe that Daubert...requires a physician to rely on
definitive published studies before concluding that [one cause or
another] was the most likely cause of a plaintiff's illness, Both a
differential diagnosis and a temporal analysis, properly performed,
would generally meet the requirements of Daubert....[As to the
Daubert factors), we note that differential diagnosis ‘consists of a
testable hypothesis,’ has been peer reviewed, contains standards for
controlling its operation,” is generally accepted, and is used outside of
the judicial context,
fd, at 154=55 (citations omitted).
On page 47 of our opening brief, we provided a chart further showing
how the Danbert factors apply to Dr. Adler. Much like the rest of our

argument, the Hospital failed to respond to this chart,

10



“[A] physician in his own practice bases his diagnosis on information
from numerous sources and of considerable variety.... His validation,
expertly performed and subject to cross-examination, ought to suffice for
judicial purposes.”™ fd. at 155 (quoting Fed.R.Evid. 703 advisory
committee’s note).

To inform his decision-making, Dr. Adler employed numerous
methods and data sources for his differential diagnosis, along with cutting-
edge, quantitative evaluations of those brain studies. Contrary to the
Defense’s assertions, the science underlying this quantitative analysis was
not developed for Kevin's lawsuit,

Quantification techniques are widely studied, and their uses continue
to evolve, For example, gMRT is used to evaluate hypoxic newborns.
[R.01.3639]. The field of gEEG has been around since the 1970"s and “is
widely integrated into psychophysiology, neuroscience, psychology,
psychiatry, and neurology,” with “several FDA cleared gEEG databases.™
[R0O2.3-4],

Further, Dr. Adler did not claim that quantitative imaging is a magic
bullet for diagnosis. But it has a place in his arsenal. And if it was

permissible for him to use all of his other sources of data, it is unclear why

11



Dir. Adler’s opinion would be less reliable (and thus thrown out) because he
chose to utilize the additional, quantitative analysis. Dr. Adler meets this
element.

(d) Does Dr. Adler’s apinion reflect ‘a reliable application of the
principles and methods” to the facts of Kevin's case?

This factor does not require the Court to find “correctness,” and
instead, that Dr. Adler used these methods upon the facts. He meets this
factor. The conclusions of Dr. Adler {and Dr, Center) are unremarkable by
any measure, both as to the finding of a neurocognitive disorder, and, a
hypoxic cause.

Newrocognitive Disorder. Dr. Adler’s neurocognitive testing of Kevin
showed him in the single-digit percentile on several components, while in the
normal range for others. [RO1.1839]. Dr. Adler explained this result is called
a “scatter,” which iz statistically unusual to occur in a person without a
central nervous system insult, and also uncharacteristic of conversion
disorder. [R0O1.1898].

Likewise, in 2019, Dr. Huxford, a treating psychologist at the Brain
Injury institute, found Kevin’s cognitive functioning to be abnormal, and
diagnosed him with * Mild Neurocognitive Disorder.” [R01.990-991]. So

did Dr, Center (who the Circuit Court found to be “well-qualified™), with

12



findings from a qEEG analysis indicating Kevin's brain has objective signs of
brain injury which were consistent with a hypoxic mjury, but that a doctor
should *clinically correlate” those findings. [R02.9],

Temporally, prior to his hospitalization, Kevin had brief periods of
lower-extremity weakness, along with some other, minor ailments such as
seizures. But by all accounts, Kevin remained cognitively normal during the
decade prior to his hospitalization. He lived a vibrant life, he taught Sunday
School, and he was a model employee. In short, the evidence shows Kevin
did not have cognitive limitations prior to his April 2018 stay at the Hospital.
The timing of onset of his neurocognitive disorder is clear,

Hypoxic cause. Dr. Stein testified (unchallenged) that Kevin's
symptoms indicated that Mr. Walton suffered a hypoxic brain injury
cccurring at the Hospital. Dr. Stein also explained that the Hospital 's
massive overdose of Kevin was consistent with circumstances expected to
cause fatal or near-fatal respiratory distress. [R01.3123-3124]. A nurse found
Kevin in respiratory distress, “breathing like a man taking his last breaths™
[R01.3123, 3300]. Dr. Adler determined that the quantitative testing of

Kevin's brain showed a “distribution of abnormalities. .. more consistent
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with the patter of damage resulting from an extended period of hypoxemia.™
[R01.1145].

But beyond that quantitative imaging, Dr. Adler’s report further
explains, independently, that “the nature and cowrse of [Kevin's] functional
smpairments [are also] strongly more consistent with the pattern of damage
resulting from an extended period of hypoxemia.” [R01.1145]. Or, in other
words, Dr. Adler's approach was not confined solely to the quantitative data,
but also considered the extent and timing of Kevin’s impairments. Both
pointed to the same result,

In short, multiple experts (including Huxford, a treating psychologist,
and Stein, an unchallenged forensic expert) are arriving at conclusions which
are similar to each other, and correspond to the conclusions of Drs. Adler
and Center. ..all of which matches what the nurse saw in the early morning
hours of April 11, 2018: a man gasping for breath, at the edpe of life. These
medical observations and conclusions also match what Kevin's wife
observed in the days and weeks that followed,

Kevin went in the Hospital as a normal guy, and, in some ways as an
exceptional guy: very sharp, quick-witted, clever, and always working on a

project. Two days later, he was now the kind of guy whose former boss

14



found him to be like *a mentally challenged man,” unable to work, and
whose wife now cuts his steak for him and i1s uncomfortable leaving him
home alone,

Dr. Adler and Dr. Center (and Dr. Stein) reliably applied their
methodology to the specific facts of this case. The Hospital just doesn’t like
their conclusions.

These experts meet the more-likely-than-not standard for all four
elements, The Circuit Court’s failure to make that finding invites additional

reflection on the standard of review which will permit this Court to reverse,

3. The tripartite standard of review for Rule 702 admissibility questions
involves abuse of discretion, clear error, and de nove review.

Upon further study, we discovered our opening brief provided an
incomplete discussion of the standard of review for Dawbert questions. (The
Hospital did not address the standard of review in its briefing.)

An appellate court’s review of evidentiary questions, including
threshold Danbert determinations, involves a three-part inquiry, which
implicates *abuse of discretion,” ‘clear error,” and *de novo’ review,

Following Gemeral Electric Co. ». Joiner, “it has been settled that an

appellate court reviews the trial judge’s Rule 702 admissibility determination

15



for an abuse of discretion —the same standard that governs most trial court
evidentiary decisions.” Hon, T. Schroeder, “Toward @ Mare Apparent
Approach to Considering the Adwmission of Expert Testimony, ™ 95 NOTRE DAME
L. REV. 2043 (quoting Joiner, 522 U.S. 136, 142 (1997)).

However, when a trial judge makes findings of fact as part of the
admissibility decision, those “embeddad findings of fact are reviewed for clear
error.” Id (quoting Ungar v. Palestine Liberation Org., 599 F.3d 79, 83 (1st
Cir. 2010} {emphasis added), And, any questions of law which form part of
the inquiry are reviewed de novo. Jd "

In short, as applied to Rule 702 there is a tripartite review process:

o A trial court 1s tasked with making ‘proponderance’ findings on
each of the four elements of Rule 702, Since some of this
process may involve ‘embedded ' factual findings, this portion of
its work is reviewed for clear error.

o Questions of law are reviewed de nova.

" Judga Thomas Schroedar is chair of the Advisory Committea’s subcommittes an
FERE 702, and was instrumental in securing the 2023 amendment.

Faollowing his law review, numarous First Circuit opinions have embraced this
formulation in Rule 707 cases. £ g, United States v. Jackson, b8 F.4th 5471, 560 (15t
Cir. 2023).

16



» And when the trial court then utilizes its findings as part of its
ultimate, reasoned decision as to whether to exclude or admit,
this stage of the analysis (its ‘judgment call’) is reviewed for
abuse of discretion,

It is important, then, for trial judges to be specific and careful to
document their decision-making. “Inherent in this highly deferential
standard is a certain *play in the joints® that permits divergent results on the
same evidence, depending on the judge s explanation for the exvercise of
discretion.” Id., 2043 (quoting Jofner, 522 U5, at 122). Thus, a trial court is
“best served to be as clear as possible in their reasoning and to avoid
generalized misstatemnents....” Id, 2044,

Employing this tripartite standard of review, the Circuit Court’s

decision is erroneous.

" See, Jeckson, 58 F.4th at 550 (“Under this rubric [for decigions under Rule 702 and
703]: ambedded lindings of tact are raviewed for clear error, questions of law are
reviewed de fova, and judgment calls are subjected to classic abuse-of-discrelion
revigw.. [for] a meaningful error in judgment [which] occurs when a material factor
deserving zignificant weight is ignored, when an improper factor is relied upon, or
whan all proper and no improper factors are assessed, but the court makes a
serious mistake inweighing them.") (guotation omitted} {emphasiz added)

This formulation mimics this Court's standard of review in Of{son v. Huron Reg'l
Mad. Ctr., Ine., 20255.0. 34,919 17-19
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The Circuit Court made clearly evroneous ‘embedded findings.” As
our opening brief points out, the Circuit Court made “clear errors” in its
factual findings, which fatally infected any discretion it applied to
admissibility. C.f, Srate v. Hullinger, 2002 5.D. 83, 9/ 13 (circuit court abuses
discretion when “mistake of fact...[forms] the basis for its conclusion™
about admissibility). The Circuit Court got several facts wrong: (i) Kevin's
cognitive testing was not “normal;” (ii) Dr. Center did not disavow the use
of gEEG for the purposes for which Dr, Adler used it; and, (iii) Dr. Adler
used multiple sources of information to inform his decision-making. In
addition, it was also error for the Circuit Court to fail to make findings on
each of the four subparts of Rule 702.

Abuse of discretion. The Circuit Court’s opinion is silent as to an
“explanation for the exercise of its discretion,” We pointed out three
failures in this regard: (i) we attempted to warn the Circuit Court that it
should not treat the list of factors like a checklist," and, further, that its

exercige of discretion means it had a duty to identify whuch factors it found to

't Ses, [RD1.2758). We also pointed out below that Professor Hutton has identified
several other factors available for consideration, depending an the case. See,
Appellants’ Brief, p. 46, n.16; [R.01.2981; 3001-3002]

18



be pertinent or more important;” (ii) we sought reconsideration because the
Circuit Court did not address any of the factors as they pertain to Dr,
Adler’s differential diagnosis method;"™ and (iii) we noted that the Circuit
Court’s factor analysis “did not address the science underlying it, focusing
solely on the narrow question of its use for *diagnosing hypoxic brain

injﬂr}". L

4. The rest of the Hospital’s Dawbert argaments are unpersuasive

(a) The Hospital conducts the same, hyper-narrow review of the
Daubert factors as did the Circuit Court.

On pages 13 to 21, the Hospital conducts a Dandert factor analysis
which uses the narrowest possible formulation of the scientific inquiry,
namely, whether quantitative brain technologies are tested, controlled, and
approved specifically for the diagnosis of Aypossc brain injuries in adults,

But guestions like this are a fool's errand. Every tortfeasor would like

Danbert to be used this way —twisted into a test that is impossible to pass,

1 Zee, [R.01.2897] (quoting Justice Scalia for the premise that a trial court must
affirmatively choose ameong reasonable means of excluding "junky™ science)

"We discussed this balow, [R01.2898-3002}, and an page A6 of our Briel

" i
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and unmoored from standards inherent in the medical profession, Such a
formulation is guaranteed to allow them to avoid responsibility for their
negligence, “In the actual practice of medicine, physicians do not wait for
conclusive, or even published and peer-reviewed, studies to make diagnoses
to a reasonable degree of medical certainty. ™ Heller v. Shaw Indus., Inc., 167
F.3d 146, 155 (3d Cir. 1999). Indeed, these were among the reasons why the
Supreme Court issued its Dawbert decision: to liberalize the use of scientific
testimony so long as it has a basis in actual science.

(b) The Hospital nrisrepresents the Recovd by claiming that Kevin s
neurocognitive injury is proven only upon Dr. Adler s say-so.

In Section B of its briet, the Hospital offers a muddled string of 11
cases, interspersed with two assertions: that Dr. Adler and Dr. Center offer
“a hypothesis without scientific support,™ and, that “there is nothing to
connect Dr. Adler’s and Dr. Center’s opinion that Kevin suffers from mild
neurocognitive disorder due to hypoxemia to the available data other than
thetr own contentions.” Hospital’s Brief, 21-22. (On a similar note, the
Hospital has attempted to claim, falsely, that all of Kevin’s neurocognitive
testing was “normal.” See Hospital's Brief, 6).

This portion of the Hospital's argument embraces the core question

asked by Rule 702(h)}-(d), which we addressed above in Section 2.
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(c) The Hospital’s string-cite of gEEG cases velies mostly on old,
inappesite decisions from Frye states.

On pages 23 to 25 of its brief, the Hospital gives us a run-on list of
thirteen prior qEEG cases, offered for its proposition that *a number of
courts have questioned the scientific reliability of QEEG and refused to admit
it.”

The Hospital apparently did not read these cases. Nine applied the
much stricter Frye standard, which unlike Daubert, requires “general
acceptance” of the scientific approach.” Those cases have little if any
bearing here. “[A] rigid ‘general acceptance’ requirement would be at odds
with the ‘liberal thrust® of the Federal Rules and their general approach of
relaxing the traditional barriers to *opinion’ testimony.” Dauberz, at 588-89

{citations and quotation omitted),

* Egch of these jurisdictions applied the stricter Frye standard at the time of these
decisions: State ». Lee, B73 S5.E.2d 244 (N.C.2022); Lebron v State, 232 So.3d 942
(Fla.2017); Hernandez v, State, 180 So3d 978 (Fla.2015); Craig v, Orkin, 2000 WL
35593214 (5.1.Fla. 2000); Tran v. Hilburn, 948 P.2d 52 (Colo. App. 1997); Rass v, Schraniz,
1995 WL 254409 (Minn.Ct.App. 1995) Head v, Lithenia Corp., 881 F.2d 931 (10th Cir,
1989, Within this same category 15 Jofe o, for, 559 5. E.2d 694 (Va. 2002), because Virgimia
uses a test similer to Frye that requires " general acceptance,”
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The next three of the Hospital's cases™ are twenty yvears old and rely
upon a 1997 paper by the American Academy of Neurology which panned
the utility of gEEG in litigation.

Notably, two years later, a committee of experts (including medical
doctors) determined that this 1997 paper was “biased and contains factual
errors.” See, Hoffman, et al, * Limitations of the American Academy of
Neurology and American Clinical Neuraphysiology Sociery Paper on QEEG,” .
NEUROPSYCHIATRY AND CLINICAL NEUROSCIENCES, Vol, 11, No. 3 (1999),
https://doi.org/10.1176/jnp.11.3.40. Meanwhile, in the past twenty years,
courts have routinely accepted Dr. Adler’s testimony, including his use of
qEEG analysis, now totaling several dozen appearances,

That leaves two cases on the Hospital’s list. In Feria v. Dynagraphics,
2004 WL 500869 (Tex.App. 2004}, the court speaks about gEEG in such
eeneralities that it is unclear why it affirmed the trial court’s exclusion of
qEEG methods. It is not persuasive.

And this leaves one final case: Joknson 1. Blasr, 628 5.W. 375 (Mo,

2021). But in that case, the trial court admitted Dr. Adler’s testimony, and it

# Nadell v. Las Vegas Metro, 268 F.3d 924 (9th Cir, 2001); Falksen v, Sec'y of HHS,
2004 WL 7850586 (Fed . Cl, 2004): and In re Breast fmplant Litigation, 11F Supp.2d
1217, 1238 (D.Colo. 1998).
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accepred the premise that gEEG can identify brain abnormalities (there, fetal
alcohol syndrome). Instead, his report fell short of proving that the murder
defendant’s fetal alcohol syndrome caused 4 cognitive disability sufficient to
avoid the death penalty. fd. In sum, this was an endorsement of Dr. Adler’s
use of gEEG science, rather than a black mark.

(d) Dv. Adler reliably used the diagnostic process.

On pages 25 to 31, the Hospital's counsel has developed a laundry list
of 33 items— offered with minimal analysis—asserting that Dr. Adler has
misapplied the differential diagnostic method. This is an argument
formulated &y counsel on appeal, which not even the Hospital’s own experts
made, It is also contrary to the Record. *

From Dr. Adler's report, his deposition, and his affidavits, it is clear
that Dr Adler did not simply throw out the idea of a conversion disorder
because he thinks the diagnosis is *voodoo.” Instead, he points out that a
conversion disorder diagnosis is one of exclusion, meaning it 1s not a diagnosis
that can be given until all other plausible causes are excluded, including

Organic causes.

“ Hospital's Brief, pp. 25-31
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Dr. Adler then demonstrated why conversion disorder can be ruled
out: because Kevin was exposed to a situation which was likely to cause a
hypoxic injury; Kevin's nurse found Kevin in a state of respiratory distress
and near death; “the nature and course of [Kevin’s] functional
impairments” and symptoms was “strongly more consistent with...an
extended period of hypoxemia;” and, the abnormalities shown by
quantitative brain analysis were also consistent with a hypoxic event,

5. Causation can be inferred, including via the use of medical testimony

The summary judgment question is moot if the Court reverses the
exclusion of Dr. Alder, so we address it only briefly.

In this case, a Jury would have no trouble using its common
understanding of the human body to recognize that Kevin suffered an oxygen
deprivation event and then soon thereafter began exhibiting characteristics of
brain damage.

But we are not asking a Jury to engage in this process alone. The Jury
would be guided by Dr. Stein’s opinions; the Hospital's nurse’s
observations; and, (as we request in this appeal) with Dr. Adler’s

explanations and conclusions about what conversion disorder is; why it does
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match these facts; and what evidence exists that is consistent with hypoxic
brain injury.

Direct evidence of a hypoxic event is not available here, but that does
not preclude recovery. “[A] causal connection between an event and an
injury may be inferred in cases in which a visible injury or a sudden onset of
an injury occurs.” Turner v. fowa Fire Equip. Co., 229 F.3d 1202, 1210 (8th
Cir. 2000).

6. Kevin’s motion to reconsider was an appropriate attempt to avoid

this appeal
Dr. Miner agrees that a motion for reconsideration is available “at any
time” and is appropriate when a Circuit Court’s “holding is incorrect.”
Miner Brief, 29, The Circuit Court’s initial ruling contains clear errors,
which il corrected would have obviated the need for this appeal,

CONCLUSION

We ask the Court to reverse the exclusion of Dr. Adler in its entirety;
to reverse the grant of summary judgment; and to remand the case for

further proceedings and trial,



Dated this 26" day of August, 2025,
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RECOMMENDATION: We recommend the full committee vote in favor of amending
SDCL 19-19-T02 o frack FRE TO2.

UM

1y The change to SDCL 19-19-702 would not alter the substance of how the rule i=
supposed to have been applied all along, Tt simply clarifies and reminds judges that
SDCL 19-19-104(a) needs to be part of STMCL 19-19-7027s analysis at each step. The
change will provide practitioners with a strong basis to remind the Courts to apply the
rule, not case law interpreting past versions,

2) Makmg the change would match SDCL 19-19-702 to FRE 702, which 15 2
consistency we have pushed for in the past for a varety of reasons.

Federal Rule of Evidence 702 2023 |

CURRENT SIMCL 19-1%9-T02 (Matched the Old FRE 7i2)

A wilness who is qualified as an expert by knowledge, skill, experience, training. or
education may testify in the form of an opinion or otherwise if}

{a) The expert's scientific, technical, or other specialized knowledge will help the trier

of fact to umderstand the evidence or to determme a fact in issue;

(b) The testimony i based on sulTicient facts or data;

{¢)  The testimony is the product of reliable principles and methods: and

{d) The expert has reliably applied the principles and methods 1o the facts of the case.

CHANGES TO FRE 702

A witness who is qualified as an expert by knowledge, skill, experience, training, or
education may testify in the form of an opimion or otherwise if the proponent demonstrates to
the court that it is more likely than not that;

{a) the expert’s scientific. technical. or other specialized knowledze will help the trier of

fact to imderstand the evidence or to determime a fact in issue;

() the testimony is based on sufficient Tacts or data;

{¢) the testimony is the product of reliable principles and methods; and

{d}) the expert’s opinion reflects a reliable application of the principles and methods 1o the

facts of the case.

The amendment 1o FRE 702 clarifies that the proponent of the expert withess must show
the court by a preponderance of the evidence that proposed expert’s testimony satisfies the
admissibility requirements set forth in the rule. This change comes after repeated decisions in
which courts held that the questions of the sufficiency of the basis of the expert’s opinion and
questions of the applicanion of an expert’s methodology were questions of weight not
admissibility. Az described in the Advisory Committee Notes to FRE 702, these decisions were
an meorrect apphication of both FRE 702 and FRE 104{a).

Under FRE 104{a), preliminary questions of admissibility are subjected to the judge
being satisfied to a “preponderance-of-the-evidence standard.” Huddleston v. United States, 483
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LS. 681, 687 n.5 (1988) This standard helps to ensure thal, prior to admitting evidence to a fact
finder, “the court will have found it more hikely than not that the technical ssues and policy
concerns addressed by the Federal Rules of Evidence have been afforded due consideration.™
Bouraily v. United States, 483 U8, 171, 175 (1987) This rule holds across all of the rules of
evidence, but, ax the Advisory Committee Notes to FRE T02 detail, the emphasis of the
prependerance standard under FRE 702 is needed due 1o repested misapplications of the
reliability requirements of expert lestimony. Now, each of the three rehiability tests clearly fall
under the FRE 104{a) standard test. rather than the more permissive standards under FRE 104(h),
conditional relevancy.

This will help when it comes 1o claims that attacks on any of the three reliability
standards. Mow, rather than any attack automatically being relegated to an issue of weight and
not admissibality, counts have giidance. Now the proponent of the testimony must establish the
reliability requirements by that preponderance of the evidence standards before an attack on any
one of them can be deemed 1o go to merely weight rather than admiszibility,

When a case contains competing experts who come to different conclusions based upon
facts which are contested. the 104{a) standard does not require the exclusion of one’s side
experts. Rather, the Advisory Commitiee Notes that when the jury determines which of the
comested facts are accurate, they can decide which expert’s testimony to credit, The reliability
requirement is not intended 10 be a “correctness” requirement.

Finally, FRE 702{d} has also been amended to clarify the fact that experts™ opinions must
stay within what can be concluded trom reliable application of the basis of said opinion and the
methodology wsed to reach it. The Advisory Commuattes Notes point out that judges” gatekaeping
rofe here is essential, as they are better equipped to determing 1F an opinion is within permissible
bounds than members of the jury. This 15 particularly of note to testimony of forensic experts.
The Advisory Commitiee Notes to Rule FRE 702 state: “In deciding whether to admit forensic
expert testimony, the judge should (where possible) receive an estimate of the known or potential
rate of error of the methodology emploved. based {(where appropriate) on studies that reflect how
often the methed produces accurate results. Expert opimon testimony regarding the weight of
feature comparison evidence (i.e., evidence thal a set of features corresponds between two
examined items) must be limited to those inferences that can reasonably be drawn from a reliable
application of the principles and methods. This amendment does not. however, bar testimony that
comporis with substantive law requiring opinions to a particular degree of certainty.”

The amended FRE 702 rule does not bring about new procedures or impose any new
requiraments. Rather, it is a ¢larification of that previeusly existing state of the law designed (o
emphasize that the expert’s basis and methods must be reliable AND that they are then reliably
applied to the facts of the case. It 1s ditferent from SDCL 19-19-702 in that it lughlights the
104 a) standard’s applicability 1o these factors, though under current South Dakota law the 19-
19-104{a) standards already apply to these 1ssues, but the text of the rule 15 less than clear.

BRIEF ANALYSIS OF SOUTH DAKOTA CASE LAW
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Like most jurisdictions, South Dakota’s case law appears to contain a history of hiberally
permitiing expert testimony at irial. with admission being the norm or expectaiion. Old case law,
pre-dating SDCL 19-19-T02, is still often cited today, however, that law does not necessarily
track with the language of the current version SDCL 19-19-702. For example, in its most recent
discussion of SDCL 19-19-702 in 2024, the South Dakota Supreme Court cited the current
version of SDCL 19-19-702 and then referred to old case law that generally discussed the
preponderance of evidence burden that had developed through the case law itself, not with
reference to the rules of evidence, Acwmity v. A Mason Company, LLC, 2024 81 52, 11 N.W.3d
221 {citing Tosh v. Schwabk, 2007 8.D. 132, 18, 743 N.W.2d 422, 428 (referencing older case
law for the preponderance standard?),

This use of outdated case law, blended with SDCL. 19-19-T02 analysis, showed up
recently in Powers v. Turner County Board of Adrustment, 2022 8D 77, 983 N.W.2d 594, There,
the South Dakota Supreme Court anabyzed a 702 issue and started by citing a long line of cases
pre=dating the adoption of SDCL 19-19-702, or anvthing like it. Included in this was the hasis
for much of the cumrent problems identified by the conmmittees who proposed the 702 change af
the federal level: a citation from a 1996 case noting: “Jt]he basis of an expert’s opmion is
generally a matter going to the weight of the testimony rather than its admissibility.” Id
(¢|l&1|m1s omitted), This type of statement is not consistent with the old FRE 702 | (or the current
SDCL 19-19-702). However, it is even further in contrast to the updated FRE 702, Ultimately,
although the updated FRE 702 did not alter FRE 702°s substance, it is an express reminder of the
court’s obligation 1o apply the preponderance standard a1 every stage of the expert process,
mstead of simply letting all experts through and leaving it to the jury to “weigh™ the testimony.
In short. it reminds the court 1o fill its role a8 a gatekesper. not as a speed bump.

Optmmistically, mal courts would wse this chmige 10 become emboldenad to fulfill the
gatekeeping role the rule places upon them. Pessimistically, since the change would not make a
substantive alteration and expert admission seems engrained in the current practice, it may not
have much of an impact. Realistically, the change would at least provide practitioners with a
basis to argue that the trial court should fulfill its gatekeeping role and 1znore any outdated case
law muthority indicating otherwise. including the fallback position that the tnal court should pay
no attention 1o the basis of the testimony. leaving 1 all for the jury to “weigh.”

APP.003



FRE 702. Testimony by Expert Witnesses.

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinien or otherwize if the proponent
demomstrates to the court that it is more likely than not that;

(&) the expert’'s scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact
In I88Ue;

(b) the teatimony iz bazed on sufficient facta or data;

(c) the teztimony is the product of reliable principles and methods; and

(d) the expert's opinion reflects a reliable application of the principles and
methods to the facts of the case.

Committee Notes on Bules—2023 Amendment
Rule 702 has been amended in two regpecta:

(1) Firat, the rule has been amended to clarify and emphasize that expert
testimony may not be admitted unless the proponent demonstrates to the court
that it ig more likely than not that the proffered testimony meots the
admissibility requirements set forth in the rule. See Rule 104(a). This iz the
preponderance of the evidence standard that applies to most of the admissibility
requirements set forth in the evidence rules. See Bourjaily v. United States, 483
LS. 171, 175 (1987) ("The preponderance standard ensures that before
admitting evidence, the court will have found it more likely than not that the
technical issues and policy coneerns addreseed by the Federal Rules of Evidence
have been afforded due consideration.”); Huddleston v. United States, 485 U5
681, 687 n.5 (1988) ("preliminary factual findings under Rule 104(a) are subject
to the preponderance-of-theevidence standard™). But many courts have held that
the eritical questions of the sufficiency of an expert's basis, and the application
of the expert’s methodology, are questions of weight and not admissibility. These
rulings are an incorrect application of Rules 702 and 1044(a).

There is no intent to raise any negative inference regarding the applicability of
the Hule 104{a) standard of proof for other rules. The Committes concluded that
emphasizing the preponderance standard in Rule 702 specifically was made
necessary by the eourts that have failed to apply correctly the reliability
requirements of that rule. Nor does the amendment require that the court make
a finding of reliability in the absence of objection.

The amendment elarifies that the preponderance standard applies to the three
reliability-based requirements added in 2000—requirements that many courts
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have incorrectly determined to be governed by the more permissive Rule 104(h)
standard. But it remains the case that other admissibility requirements in the
rule (such as that the expert must be qualified and the expert’s testimony must
help the trier of fact) are governed by the Rule 104ia) standard as well.

Some challenges to expert testimony will raise matters of weight rather than
admissibility even under the Rule 104(a) standard. For example, if the court
finds it more likely than not that an expert hag a sufficient bagis to support an
opinion, the fact that the expert has not read every single study that exists will
raise a question of weight and not admissibility. But this does not mean, as
certain courts have held, that arguments about the sufficiency of an expert’s
ba=iz always go to weight and not admissibility. Rather it means that once the
court has found it more likely than not that the admissibility requirement has
been met, any attack by the opponent will go only to the weight of the evidence.

1t will often occur that experts come to different conclusions based on contested
gots of facts. Where that is so, the Rule 104(a) standard does not necessarily
require exclusion of either side’s experts. Rather, by deciding the disputed facts,
the jury can decide which side's experts to credit. * [Plropenents ‘do not have to
demonstrate to the judge by a preponderance of the evidence that the
assessments of their experts are correct, they only have to demonstrate by a
preponderance of evidence that their opinions are reliable. . . The evidentiary
requirement of reliability is lower than the merits standard of correctness.”
Advigory Committee Note to the 2000 amendment to Rule 702, quoting In re
Paoli R.R. Yard PCB Litigation, 35 F.3d 717, 744 (3d Cir. 1994).

Rule T02 requires that the expert's knowledge “help” the trier of fact to
understand the evidence or to determine a fact in issue. Unfortunately, some
couris have required the expert' s testimony to “appreciably help” the trier of
fact. Applyving a higher standard than helpfulness to otherwise reliable expert
testimony is unnecesgarily strict.

(2) Rule TO2(d) has also been amended to emphasize that each expert opinion
must etay within the bounds of what can be coneluded from a reliable
application of the expert s basis and methodology, Judicial gatekeeping is
essential because just as jurors may be unable, due to lack of specialized
knowledge, to evaluate meaningfully the reliability of scientific and other
methods underlying expert opinion, jurors may also lack the specialized
knowledge to determine whether the conclusions of an expert go beyvond what
the expert’'s basiz and methodology may reliably support.
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The amendment ig egpecially pertinent to the tegtimony of forensic experts in
both eriminal and civil eases. Forensic experta should avoid assertions of
absolute or one hundred percent certainty—or to a reasonable degree of
geientific certainty—if the methodology is subjective and thus potentially subject
to error, [n deciding whether to admit forensic expert testimony, the judge
should (where possible) receive an estimate of the known or potential rate of
error of the methedology employed, based (where appropnate) on studies that
reflect how often the method produces accurate results. Expert opinion
testimony regarding the weight of feature comparigson evidence (i.e., evidence
that a set of features corresponds between two examined items) must be limited
to those inferences that can reasonably be drawn from a reliable application of
the principles and methods. This amendment does not, however, bar testimony
that comports with substantive law requiring opinions to a particular degree of
certainty.

MNothing in the amendment imposes any new, specilic procedures. Hather, the
amendment is simply intended to clarify that Rule 104{a) s requirement applies
to expert opinions under Rule 702, Similarly, nothing in the amendment
requires the court to nitpicle an expert’'s opinion in order to reach a perfoct
expression of what the basis and methodology can support. The Rule 104(a)
standard does not require perfection. On the other hand, it does not permit the
expert to make claims that are unsupported by the expert's basis and
methodology.

APP.006



	31052 AB
	31052 RB HRMC
	31052 RB Minder
	31052 ARB

