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PRELIMINARY STATEMENT 

 Throughout this brief, Defendant and Appellant, Ronald Ray 

Fischer, Jr., will be referred to as “Defendant.”  Plaintiff and Appellee, 

State of South Dakota, will be referred to as “State.”  All other 

individuals will be referred to by name.  The settled record in the 

underlying criminal case, State of South Dakota v. Ronald Ray Fischer, 

Jr., Charles Mix County Criminal File No. 13-224, will be referred to as 

“SR.”  The transcript of the motion hearing held on November 22, 2013, 

will be cited as “MH.”  The transcript of the court trial held on 

September 29-30, 2014, will be cited as “CT.”  All such references will 

be followed by the appropriate page designation. Any reference to 

Defendant’s brief will be designated as “DB.” 
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JURISDICTIONAL STATEMENT 

This matter stems from Defendant’s conviction for two counts of 

Vehicular Homicide, a Class 3 felony, in violation of SDCL 22-16-41; 

Driving under the Influence, a Class 1 misdemeanor, in violation of 

SDCL 32-23-1; Possession of Marijuana, a Class 1 misdemeanor, in 

violation of SDCL 22-42-6; and Ingesting Non-alcoholic Substance to 

become Intoxicated, a Class 1 misdemeanor, in violation of SDCL 22-

42-15.  A Second Amended Judgment of Conviction was entered by the 

Honorable Bruce V. Anderson, Circuit Court Judge, Charles Mix 

County, First Judicial Circuit, on April 23, 2015.  SR 1879-84.  

Defendant filed a Notice of Appeal on May 14, 2015.  SR 1894-95.  This 

Court has jurisdiction as provided in SDCL 23A-32-2. 

STATEMENT OF LEGAL ISSUE AND AUTHORITIES 

DID THE TRIAL COURT ABUSE ITS DISCRETION WHEN IT 
DENIED DEFENDANT’S MOTION TO SUPPRESS? 

 
 The trial court denied Defendant’s Motion to Suppress.  
 

United States v. Jacobsen, 466 U.S. 109, 104 S.Ct. 1652,  
80 L.Ed.2d 85 (1984).   
 
State v. Vandergrift, 535 N.W.2d 428 (S.D. 1995).   
 
Schmerber v. California, 384 U.S. 757, 86 S.Ct. 1826,  
16 L.Ed.2d 908 (1966).   
 
Missouri v. McNeely, 569 U.S. ___, 133 S.Ct. 1552,  
185 L.Ed.2d 696 (2013).   
 
SDCL 23A-35-1 
 
SDCL 23A-35-4 
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SDCL 23A-35-5 
 
SDCL 23A-35-6 
 

STATEMENT OF THE CASE 

On August 5, 2013, Defendant was charged by Indictment with 

Driving under the Influence (SDCL 32-23-1), two counts of First Degree 

Manslaughter (SDCL 22-16-15), two counts of Vehicular Homicide 

(SDCL 22-16-41), Possession of Marijuana (SDCL 22-42-6), and 

Ingesting Substance, except Alcoholic Beverages, for the Purpose of 

Become Intoxicated (SDCL 22-42-15).  SR 11-14.  An arraignment was 

held on August 26, 2013.  SR 1879.  Defendant pled not guilty to all of 

the charges.  SR 1879. 

On September 30, 2013, Defendant filed a Motion to Suppress the 

blood samples obtained from him.  SR 48-49.  An evidentiary hearing 

was held on November 22, 2013.  MH 1-244, SR 469-712.  The court 

denied Defendant’s motion.  SR 933-51. 

Defendant waived his right to a jury trial.  SR 1879.  A court trial 

was held on September 29-30, 2014.  SR 1190-555.  Defendant was 

convicted of two counts of Vehicular Homicide (SDCL 22-16-41), Driving 

under the Influence (SDCL 32-23-1), Possession of Marijuana (SDCL   

22-42-6), and Ingesting Non-alcoholic Substance to become Intoxicated 

(22-42-15). SR 1626-48.  On March 23, 2015, Defendant was sentenced 
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to serve fifteen years in the South Dakota State Penitentiary on each 

felony count, to be served consecutively.  SR 1879-84.        

STATEMENT OF FACTS 

 At about 8:30 p.m. on July 8, 2013, Defendant was driving a 

minivan southbound on a highway in Charles Mix County.  He 

approached a T-intersection with a clearly marked stop sign.  CT 41; 

SR 1230.  Instead of slowing down and stopping at the stop sign, 

Defendant drove through the stop sign into the Dakota Inn Motel 

parking lot.  CT 42-43; SR 1231-32.   

 Two United States Fish and Wildlife Service employees, Robert 

Klumb and Maegan Spindler, were standing in the parking lot.  CT 60; 

SR 1249.  Defendant struck Robert and Maegan, as well as two vehicles 

and a boat/trailer.  CT 43; SR 1232.  Robert and Meagan’s bodies were 

thrown onto the golf course adjoining the motel parking lot.  CT 43; 

SR 1232.   

 Another person who had been standing in the parking lot 

immediately called 911.  CT 64; SR 1253. Emergency medical personnel 

were dispatched to the scene and the Wagner Hospital was notified of 

the incident.  MH 9; SR 477.  Based on the nature of the trauma code, 

an air ambulance was dispatched to the hospital.  MH 9; SR 477. 

 A physician’s assistant student, Merritt Groh, happened to be 

golfing at the time.  CT 76; SR 1265.  Upon hearing the crash he 

immediately responded.  CT 78; SR 1267.  Groh checked Robert and 
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found him deceased.  CT 78; SR 1267.  He found Meagan to have a 

weak pulse and knew she would not survive.  CT 78; SR 1267.  He then 

went to check on Defendant in the van.  CT 79; SR 1268. 

Defendant was seated in the driver’s seat of the van.  CT 79; 

SR 1268.  He was the only occupant of the vehicle.  CT 79, 81; SR 1268, 

1270.  Groh did an initial medical assessment of Defendant.  CT 79; 

SR 1268.  He asked another person on scene to hold Defendant’s head, 

stabilizing Defendant’s C spine.  CT 79; SR 1268.  Groh then returned 

to check on Maegan and found she was deceased.  CT 81; SR 1270. 

The Charles Mix Sheriff’s office was dispatched to the scene.  

MH 115; SR 583.  Sheriff’s Deputy Derik Rolston was the first law 

enforcement officer to arrive.  MH 115; SR 583.  Sheriff’s Deputy Dawn 

Lake arrived seconds after Deputy Rolston.  MH 124; SR 592.  Both 

deputies observed the bodies of Robert and Maegan lying on the golf 

course.  MH 115, 133-34; SR 583, 601-02.  Defendant was sitting in the 

van.  MH 115, 134; SR 583, 602.   

Deputy Lake was approached by Groh.  MH 132; SR 600.  Deputy 

Lake gave him a first aid kit and gloves.  MH 133; SR 601.  She told 

Deputy Rolston to go help Groh.  MH 133; SR 601.  Deputy Lake began 

taking pictures.  MH 135; SR 135.   

 Charles Mix Sheriff’s Deputy Travis DeBuhr arrived at the scene 

at 8:48 p.m.  MH 82; SR 550.  He assisted with getting Defendant out of 

the van.  MH 83; SR 551.  Once Defendant was extricated from the 
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minivan, he was loaded into an ambulance to be taken to the Wagner 

Hospital. MH 230; SR 598.  Deputy DeBuhr then began talking to some 

of the witnesses.  He obtained both contact information and accounts of 

what had occurred.  MH 84; SR 552.   

 Defendant arrived at the Wagner Hospital at 9:24 p.m.  MH 16; 

SR 484.  He was on a long board with his spine and neck immobilized.  

MH 7; SR 475.  Defendant was semiconscious, lethargic and 

uncooperative with medical personnel.  MH 7; SR 475.  Dr. Jeffery 

Pinter was the emergency room physician on duty.  MH 6-7; SR 474-75.  

Dr. Pinter ordered standardized tests that are routinely done on all 

trauma patients.  MH 7; SR 475.  This included a urine drug screen and 

a blood alcohol analysis.  MH 8; SR 476.   

 A Wagner Hospital nurse placed an IV in Defendant.  CT 265; 

SR 1454.  Prior to connecting any fluids to it, a blood sample was taken 

through the IV at 9:25 p.m.  CT 265; SR 1454.  A lab tech took 

possession of the sample and tested it.  CT 265; SR 1454.  The results 

were given to Dr. Pinter at 9:53 p.m.  MH 8; SR 476.  Defendant’s blood 

alcohol content was .274.  MH 24; SR 492. 

Based upon the nature of Defendant’s injuries, Dr. Pinter decided 

to have Defendant transported to a trauma center in Sioux Falls.  MH 9; 

CT 248; SR 477, 1437.  Dr. Pinter was still stabilizing Defendant when 

the air ambulance landed at the Wagner Hospital.  MH 9; SR 477.     
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  Charles Mix County Sheriff Randy Thaler was at home at the time 

of the crash.  MH 33; SR 501.  He was notified at 8:55 p.m. and arrived 

at the scene at 9:10 p.m.  MH 55; SR 523.  By this time his deputies 

were already preserving evidence, interviewing witnesses, and looking 

for body parts.  MH 35, 60; SR 503, 528.  It was extremely hectic at the 

scene.  MH 104; SR 572.  This was the largest crash crime scene Sheriff 

Thaler had investigated.  MH 68-69; SR 536-37.  There were firemen 

and emergency personnel on scene assisting by covering evidence, 

though they were not trained in evidence collection.  MH 68; SR 536.  

Even bystanders helped by covering the bodies.  MH 134; SR 602.  

Additionally, law enforcement were confronted with traffic control and 

crowd control issues.  MH 68; SR 536. 

The weather became a factor.  It had begun to sprinkle at the 

crime scene when the Sheriff arrived.  MH 35, 145; SR 503, 613.  

Sheriff Thaler was concerned the weather may affect the preservation of 

evidence.  MH 35; SR 503.  He believed evidence at the scene would be 

destroyed if action to preserve it wasn’t taken immediately.  MH 35; 

SR 503.   

 Sheriff Thaler was notified Defendant had the odor of alcohol 

when Defendant was removed from the driver’s seat of the minivan.  

MH 37; SR 505.  Sheriff Thaler knew he needed to obtain a blood draw 

in order to safeguard the evidence.  MH 37; SR 505.  Looking at the 

magnitude of the damage to the vehicles, including Defendant’s van, it 
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appeared Defendant would have sustained serious injuries.  MH 37; 

SR 505.  Sheriff Thaler knew he needed to get a blood sample from 

Defendant but didn’t know exactly how long Defendant may be at the 

Wagner Hospital. MH 38, 80; SR 506, 548.  When Sheriff Thaler heard 

Defendant would be airlifted out of the county, he immediately directed 

Deputy DeBuhr to go to the Wagner Hospital to obtain a blood draw.  

MH 37; SR 505.  Deputy DeBuhr left the crime scene at 9:30 p.m.  

MH 84; SR 552.  

While driving to the Wagner Hospital, Deputy DeBuhr observed 

the medical transport fly in to get Defendant.  MH 85; SR 553.  Deputy 

DeBuhr, feeling a sense of urgency, raced to the hospital.  MH 85, 88; 

SR 553, 556.  Deputy DeBuhr arrived at the Wagner Hospital at 9:38 

p.m.  MH 84; SR 552. 

 Upon arrival at the emergency room, Deputy DeBuhr observed 

Defendant on one of the beds.  MH 85; SR 553.  Deputy DeBuhr told 

Dr. Pinter that he wanted a blood sample drawn from Defendant.  

MH 85; SR 553.  Deputy DeBuhr did not know the doctor had already 

ordered a blood draw to determine Defendant’s blood alcohol content.  

MH 85; SR 553.  Deputy DeBuhr’s requested sample was drawn at 9:45 

p.m.  MH 86; SR 554.  Shortly thereafter Defendant was placed in the 

air ambulance and flown to Sioux Falls.  MH 86; SR 554.    

Two South Dakota Highway Patrol troopers were called in to 

assist at the scene.  MH 172; SR 640, 743.  Both troopers arrived at 
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approximately 10:00 p.m.  MH 172; SR 640, 744.  The two troopers, 

along with the Sheriff Thaler and his deputies, spent hours securing the 

scene, preserving and collecting evidence, interviewing witnesses, 

covering body parts, taking photographs, taking measurements and 

mapping the scene, handling crowd and traffic control, and taking the 

bodies to the funeral home. MH 34-35, 68, 138, 178, 180; SR 502-03, 

536, 606, 646, 648.  Assistance from the fire department was necessary 

to cover body parts, put tarps over the vehicles, and keep people from 

entering the crime scene.  MH 57, 101-02, 118, 143; SR 525, 569-70, 

586, 611.  Everyone was busy at the scene.  MH 139; SR 607.   

ARGUMENT 

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION 
WHEN IT DENIED DEFENDANT’S MOTION TO SUPPRESS. 
 

A. Standard of Review 

This Court’s standard of review on suppression motions is well 

settled.  A motion to suppress based on an alleged violation of a 

constitutionally protected right is a question of law reviewed de novo.  

State v. Sweedland, 2006 S.D. 77, ¶ 12, 721 N.W.2d 409, 412.  A trial 

court’s findings of fact are reviewed under the clearly erroneous 

standard.  Id.  Under a clearly erroneous standard, the evidence is 

reviewed “in a light most favorable to the trial court’s decision”.  State v. 

Overbey, 2010 S.D. 78, ¶ 11, 790 N.W.2d 35, 40.  Once the facts have 

been determined, the application of a legal standard to those facts is a 
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question of law reviewed de novo.  Sweedland, 2006 S.D. 77, ¶ 12, 721 

N.W.2d at 412; State v. Aaberg, 2006 S.D. 58, ¶ 8, 718 N.W.2d 598, 

600.   

B. Analysis 

Defendant sought to suppress the two blood draws taken at the 

Wagner Hospital.1  The first blood draw was done at the request of 

Dr. Pinter and was taken for medical purposes.  The second blood draw 

was done at the request of law enforcement under the exigent 

circumstances exception to the warrant requirement. 

1. Wagner Hospital Medical Blood Draw 

 The Fourth Amendment gives protection against unreasonable 

searches and seizures.  It has long been recognized, however, that its 

protection applies to governmental action only.  Burdeau v. McDowell, 

256 U.S. 465, 475, 41 S.Ct. 574, 576, 65 L.Ed. 1048 (1921).  The 

Fourth Amendment does not apply “to a search or seizure, even an 

unreasonable one, effected by a private individual not acting as an 

agent of the Government or with the participation or knowledge of any 

governmental official.”  United States v. Jacobsen, 466 U.S. 109, 113, 

104 S.Ct. 1652, 1656, 80 L.Ed.2d 85 (1984).  This Court has recognized 

that the Fourth Amendment is inapplicable when a blood sample is 

                     

1 Defendant initially sought to suppress two additional blood draws 
taken at a Sioux Falls hospital.  SR 48-49. The State did not offer the 
test results of the Sioux Falls blood draws at trial.  This appeal only 
addresses the admissibility of the test results from the two blood draws 
taken at the Wagner Hospital.  
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taken at the direction of a treating physician for medical purposes.  

State v. Vandergrift, 535 N.W.2d 428, 430 (S.D. 1995).  If there is no 

investigatory impetus or purpose for the withdrawal of the blood done at 

the direction of the physician, the Fourth Amendment does not apply to 

the withdrawal. 

 Defendant was transported by ambulance to the Wagner Hospital.  

MH 7; SR 475.  Dr. Pinter, an emergency room physician with more 

than thirty years of experience, observed Defendant upon arrival.  

MH 6-7, 19; SR 474-75, 487.  Defendant arrived on a long board with 

his neck and spine immobilized.  MH 7; SR 475.  Dr. Pinter found 

Defendant to be semiconscious, lethargic and semi-cooperative.  Id. 

In order to determine the best course of treatment, Dr. Pinter 

ordered several standardized tests be conducted.  Id.  These tests are 

part of the protocol developed by the American College of Surgeons.  

MH 8; SR 476.  The tests are used for all trauma patients at the Wagner 

Hospital.  MH 7-8; SR 475-76.  Included in the tests is a blood draw to 

determine a patient’s complete blood count, chemistry panel, blood 

type, and blood alcohol content.  MH 8; SR 476.   

 Defendant’s blood was drawn at 9:25 p.m.  MH 8; SR 476.  The 

blood sample was tested by an on-site lab.  MH 25; SR 493.  Dr. Pinter 

received the results at 9:53 p.m.  MH 8; SR 476.  

Law enforcement was not involved in Dr. Pinter’s decision to have 

Defendant’s blood drawn and tested for medical treatment.  MH 8-9; 
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SR 476-77.  Deputy DeBuhr did not even arrive at the hospital until 

9:38 p.m., thirteen minutes after Defendant’s blood had been drawn 

pursuant to Dr. Pinter’s order.  MH 84; SR 552.  No law enforcement 

told Dr. Pinter to take the blood sample or to have it tested.  MH 25; 

SR 493.  Deputy DeBuhr did not know about the previous medical 

blood draw when he requested the law enforcement blood draw.  

MH 85, SR 553.  He only later found out about the blood draw 

requested by Dr. Pinter after Deputy DeBuhr directed the nurse to take 

a blood sample for law enforcement purposes.  MH 85-86; SR 553-54. 

As shown above, the blood draw requested by Dr. Pinter was not 

done for law enforcement nor was it requested by law enforcement.  

Therefore, the Fourth Amendment is not implicated by Dr. Pinter’s 

order to withdraw Defendant’s blood.  A search warrant was not 

required for Dr. Pinter to obtain Defendant’s blood sample.        

 Defendant suggests Fourth Amendment totality of the 

circumstances analysis should apply to the blood draw ordered by 

Dr. Pinter.  DB 22-23.  The blood draw ordered by Dr. Pinter is not 

subject to Fourth Amendment analysis because it was taken for medical 

purposes without law enforcement involvement.  The State’s access to 

and use of those results at trial, however, must be reconciled with the 

physician-patient privilege.  SDCL 19-13-7 provides  

A patient has a privilege to refuse to disclose and to prevent 
any other person from disclosing confidential 
communications made for the purpose of diagnosis or 
treatment of his physical, mental, or emotional condition, 
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including alcohol or drug addiction, among himself, 
physician, or psychotherapist, and persons who are 
participating in the diagnosis or treatment under the 
direction of the physician or psychotherapist, including 
members of the patients family.  
  
Here, Defendant waived the physician-patient privilege.  

Defendant’s medical records from the Wagner Hospital were obtained 

pursuant to a Court Order (SR 204) entered with the consent and 

stipulation of Defendant.  Therefore, the Wagner Hospital medical blood 

draw results were properly obtained by the State and admitted by the 

Court at trial.  

2. Wagner Hospital Law Enforcment Blood Draw 

The Fourth Amendment is applicable to the Wagner Hospital 

blood draw done at the direction of Deputy DeBuhr.  Because time was 

of the essence, no search warrant was obtained for the blood draw.  For 

the test results to be admissible, an exception to the warrant 

requirement is necessary.  The State has the burden of proving the 

search in this case falls within a delineated and limited exception.  State 

v. Hess, 2004 S.D. 60, ¶ 23, 680 N.W.2d 314, 324.  Here, law 

enforcement obtained Defendant’s blood sample pursuant to the exigent 

circumstances exception to the warrant requirement.   

Exigent circumstances exist when “a situation demands 

immediate attention with no time to obtain a warrant.”  State v. Dillon, 

2007 S.D. 77, ¶ 18, 738 N.W.2d 57, 60.  In determining the existence of 

exigent circumstances, this Court considers “whether police officers, 
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under the facts as they knew them at the time, would reasonably have 

believed that delay in procuring a search warrant would gravely 

endanger life, risk destruction of evidence, or greatly enhance the 

likelihood of a suspect’s escape.”  Id.  The analysis is limited to the facts 

perceived by the officers at the time of the warrantless search, not any 

facts subsequently uncovered.  Hess, 2004 S.D. 60, ¶ 23, 680 N.W.2d 

at 324-25. 

The issue of exigent circumstances in the context of a blood draw 

following an alcohol-involved injury car crash was addressed in 

Schmerber v. California, 384 U.S. 757, 86 S.Ct. 1826, 16 L.Ed.2d 908 

(1966).  Schmerber was the driver of a car involved in a crash.  Id. at 

758, 86 S.Ct. at 1829.  The police officer called to the scene smelled 

alcohol on Schmerber and observed his eyes were “bloodshot, watery, 

sort of a glass appearance.”  Id. at 769, 86 S.Ct. at 1835.  Schmerber 

was taken to the hospital while the officer investigated the crash.  Id. at 

770-71, 86 S.Ct at 1836.  About two hours later the officer saw 

Schmerber at the hospital and observed similar signs of intoxication.  

Id. at 769, 86 S.Ct. at 1835.  He placed Schmerber under arrest for 

driving under the influence.  Id. at 768-69, 86 S.Ct. at 1834-35.  The 

officer directed a physician to withdraw a sample of Schmerber’s blood 

without a warrant.  Id. at 758, 86 S.Ct. at 1829.  The defendant 

objected to evidence of the blood sample analysis being admitted at 
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trial, claiming a violation of his right not to be subjected to an 

unreasonable search and seizure.2  Id. at 759, 86 S.Ct. at 1829. 

The United States Supreme Court upheld the withdrawal of 

Schmerber’s blood based on the exigent circumstances exception to the 

warrant requirement.  This decision was based, in part, upon the fact 

that the percentage of alcohol in the blood begins to diminish shortly 

after alcohol consumption stops.  Id. at 770, 86 S.Ct. at 1836.  The 

Court also considered the time it took to bring Schmerber to the 

hospital and the time required to investigate the scene of the crash in 

determining exigent circumstances existed.  Id. at 771, 86 S.Ct. at 

1836. 

The officer in the present case, however, might reasonably 
have believed that he was confronted with an emergency, in 
which the delay necessary to obtain a warrant, under the 
circumstances, threatened ‘the destruction of evidence.’  We 
are told that the percentage of alcohol in the blood begins 
to diminish shortly after drinking stops, as the body 
functions to eliminate it from the system.  Particularly in a 
case such as this, where time had to be taken to bring the 
accused to the hospital and to investigate the scene of the 
accident, there was no time to seek out a magistrate and 
secure a warrant.  Given these special facts, we conclude 
that the attempt to secure evidence of blood-alcohol content 
in this case was an appropriate incident to petitioner’s 
arrest. 

 
Id. at 770-71, 86 S.Ct. at 1835-36 (internal citation omitted). 

Following that decision, this Court interpreted Schmerber to hold 

that the elimination of alcohol by natural bodily functions alone 

                     

2 Schmerber asserted other grounds to exclude the blood evidence which 
are not at issue in this case.  
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presents exigent circumstances which obviate the necessity of obtaining 

a search.  See State v. Hartman, 256 N.W.2d 131, 134 (S.D. 1977).  This 

was the law in South Dakota for over thirty-five years. 

On April 17, 2013, the United States Supreme Court issued its 

decision in Missouri v. McNeely, 569 U.S. ___, 133 S.Ct. 1552, 185 

L.Ed.2d 696 (2013).  In McNeely, the defendant was arrested for driving 

under the influence after an “ordinary traffic stop” for speeding and 

crossing the centerline.  Missouri v. McNeely, 569 U.S. ___, 133 S.Ct. 

1552, 1556, 1568, 185 L.Ed.2d 696 (2013).  The question before the 

Court was whether the natural metabolization of alcohol in the 

bloodstream presents a per se exigency that justifies the exigent 

circumstances exception to the warrant requirement in all drunk-

driving cases.  Id. at 1556.  The Court held it does not.  Id.  Instead the 

Court determined the constitutionality of the warrantless search was 

dependent upon the totality of the circumstances with the natural 

metabolization of alcohol in the bloodstream being one factor.  In doing 

so, the Court reaffirmed its earlier decision in Schmerber.  Id.  The 

McNeely Court, however, over the criticism of the Chief Justice, offered 

no additional guidance to law enforcement in determining exigent 

circumstances.  Id. at 1574 (Roberts, C.J., concurring).   

Post-McNeely, this Court briefly addressed exigent circumstances 

in State v. Fierro, 2014 S.D. 62, 853 N.W.2d 235.  This Court 

acknowledged the continuing existence of the exigent circumstances 
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exception to the warrant requirement in DUI blood draw cases.  Id. at 

¶ 17, 853 N.W.2d at 240-41.  The court stated “in determining the 

reasonableness of a warrantless blood draw based on exigent 

circumstances, a court must consider all of the facts and circumstances 

of a particular case and base its holding on those facts.”  Id.      

Defendant relies heavily on McNeely and Fierro to assert there 

were no exigent circumstances justifying a warrantless blood draw.  

DB 16-17.  However, neither case alters the ultimate holding of 

Schmerber.  Schmerber held that if law enforcement reasonably believes 

there is an emergency in which the delay necessary to obtain a warrant 

threatens “the destruction of evidence,” a warrant is not required.  

Schmerber, 384 U.S. at 770, 86 S.Ct. at 1836.  Contrary to Defendant’s 

assertion (DB 16), the natural dissipation of alcohol in the blood may 

support a finding of exigency in a specific case.  McNeely, 133 S.Ct. at 

1563.     

In short, while the natural dissipation of alcohol in the 
blood may support a finding of exigency in a specific case, 
as it did in Schmerber, it does not do so categorically.  
Whether a warrantless blood test of a drunk-driving 
suspect is reasonable must be determined case by case 
based on the totality of the circumstances.  
 

Id. (emphasis added).  Therefore, this Court must look at the totality of 

the circumstances. 

 Like Schmerber, Defendant Fischer was involved in a car crash.  

However, unlike Schmerber, Defendant’s crash was much more 
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complicated than simply skidding, crossing a road and striking a tree.  

Schmerber 384 U.S. at 758, 86 S.Ct. at 1829.   

Defendant, traveling at a high rate of speed, failed to stop at a 

stop sign and plowed into two people standing in a parking lot, killing 

both of them.  Defendant himself suffered serious injuries that required 

emergency medical care.  Medical personnel needed law enforcement 

assistance removing Defendant from his van.  Once Defendant was 

removed from his van he was taken by ambulance to a local hospital.   

There is no dispute this was a major crime scene.  The crash 

needed to be investigated.  The weather was threatening to interfere 

with the investigation.  Because of the magnitude of the crash, the 

Highway Patrol had to be called in.  The crash occurred in a public 

place where there were several witnesses.  Evidence covered a large 

area.  Body parts were ejected onto a public golf course.  There were 

traffic control and crowd control issues.  Deputy Lake called the fire 

department to assist.  Additionally, law enforcement had to continue to 

answer other calls for assistance across the 120-mile long county.  

Defendant’s own witness, Fireman Rod Bergin, testified all law 

enforcement officers were busy, especially in the first hour after the 

crash, and that they “had way too much stuff to do for the few people.”  

MH 229-30; SR 697-98.   

Upon examination at the hospital Dr. Pinter determined 

Defendant’s level of injuries necessitated specialized treatment that 
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required his immediate air transfer to a Sioux Falls Hospital.  Law 

enforcement believed Defendant’s blood sample needed to be obtained 

before he was flown to Sioux Falls.  The alcohol in Defendant’s 

bloodstream was going to continue to dissipate while in flight and 

during any delays due to medical intervention in Sioux Falls.  Dr. Pinter 

was not going to endanger Defendant’s life waiting for law enforcement 

to obtain a search warrant.  MH 26; SR 494.  Dr. Pinter would not have 

kept Defendant at the Wagner Hospital in order for law enforcement to 

obtain a search warrant.  MH 26; SR 494.  Under the totality of the 

circumstances in this case, law enforcement reasonably believed exigent 

circumstances existed and there was insufficient time to obtain a 

search warrant.   

Defendant claims it would have taken less than seven minutes to 

obtain a search warrant.  DB 19.  He further claims no officer would 

have had to leave the scene or have their work at the scene interrupted 

to obtain a search warrant.  DB 20.  These claims do not take into 

consideration the requirements for obtaining a search warrant in 

Charles Mix County on July 8, 2013. 

Search warrants in South Dakota may be obtained in several 

ways.3  An officer may submit an affidavit and warrant, either in person 

or via facsimile.  SDCL 23A-35-4; 23A-35-4.2.  Here, this would have 

                     

3 Electronic search warrants are now available, however, they were not 
an option on July 8, 2013.  See SDCL 23A-35-4.2 (as amended in 
2014). 
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required an officer to leave the scene, drive six miles to the Sheriff’s 

office, type the affidavit, and deliver it either in person or via facsimile to 

a judge.4  MH 40-43; SR 508-11.  The judge would then need to sign the 

warrant and provide proof to the officer that the warrant had been 

signed.  SDCL 23A-35-4.2.  Deputy DeBuhr estimated this process 

would take at a minimum a half hour up to an hour.  MH 107; SR 575.  

The officer would then need to drive from the Sheriff’s office to the 

Wagner Hospital to execute the search warrant, adding at least an 

additional twenty minutes.  MH 107; SR 575.  By that time, Defendant 

would have been in flight to Sioux Falls.   

The other option is to request a search warrant based upon sworn 

oral testimony.  SDCL 23A-35-5.  In that event an officer may contact 

the judge by telephone and provide sworn testimony to support the 

request for the warrant.  Sheriff Thaler and his deputies had never 

requested a search warrant by telephone.  Sheriff Thaler admitted that 

if he had the necessary information about Defendant at the time he 

ordered Defendant’s blood draw, he could have provided the search 

warrant affidavit information in a five minute phone call to the judge.  

MH 69, 77-78; SR 537, 545-46. That, however, does not mean that 

Sheriff Thaler could have obtained the search warrant within five 

minutes. 

                     

4 The Charles Mix Sheriff and his deputies do not have computers in 
their patrol cars.  
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Whether an officer provides the probable cause necessary to 

obain a search warrant by written affidavit or by providing sworn oral 

testimony, a written search warrant must be prepared.  SDCL 

23A-35-1.  If there is an oral request for a search warrant, the warrant 

itself must be read to the judge verbatim.  SDCL 23A-35-6.  This means 

the officer must have in his possession the written proposed warrant.  

Law enforcement on scene did not have computers in their cars or the 

ability to prepare a warrant on scene.  MH 43; SR 511.  Sheriff Thaler or 

one of his deputies would have needed to drive six miles to the Sheriff’s 

office to prepare the warrant.  This would have required the officer to 

abandon his duties at the scene, drive to the Sheriff’s office, prepare the 

warrant, call the judge, give sworn oral testimony, read the warrant to 

the judge, make any changes to the warrant as required by the judge, 

and drive to the Wagner Hospital.  Realistically, a search warrant 

obtained by means of oral testimony only eliminates the need to type 

the affidavit.  It does not eliminate the need to prepare a written 

warrant.  Even if law enforcement would have provided sworn oral 

testimony to establish probable cause for the warrant, a written warrant 

could not have been obtained before Defendant was flown to Sioux 

Falls.    

 Finally, Defendant suggests that law enforcement created the 

exigency themselves by failing or refusing to call in additional law 

enforcement.  DB 17, 22.  Defendant cites Kentucky v. King, 563 U.S. 
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452, 131 S.Ct. 1849, 179 L.Ed.2d 865 (2011).  That case held that 

where the conduct of the police preceding the exigency is reasonable 

and the police do not create the exigency by engaging or threatening to 

engage in conduct that violates the Fourth Amendment, warrantless 

entry to prevent the destruction of evidence is reasonable and allowed.  

Id. at 1858.   

Here, law enforcement did not create the exigency.  They faced 

horrific circumstances created by Defendant’s criminal actions.  Two 

people died.  Defendant suffered serious injuries.  The magnitude of the 

crime scene made things extremely difficult for the officers.  All 

available Charles Mix county officers responded to the scene.  

Additionally, two Highway Patrol troopers were called to assist.  Even 

with all of this law enforcement, fire department personnel assistance 

was necessary to preserve the evidence.  Law enforcement acted 

reasonably in calling in additional officers.  They did not create or 

enhance the exigency by their actions.    

Exigent circumstances existed, which justified law enforcement 

obtaining a sample of Defendant’s blood without a warrant.  The 

circumstances include the natural dissipation of alcohol in Defendant’s 

blood, the magnitude of the investigation, Defendant’s medical 

condition which required air transport to another hospital, and the time 

it would have taken to obtain a warrant under the circumstances of this 

case.  Therefore, the trial court properly denied Defendant’s motion to 
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suppress the results of the blood draw obtained at the direction of law 

enforcement at the Wagner Hospital.  

CONCLUSION 

  The State respectfully requests that Defendant’s conviction and 

sentence in this matter be affirmed in all respects. 

Respectfully submitted, 

MARTY J. JACKLEY 
ATTORNEY GENERAL 
 
 
 
___________________________ 
Kelly Marnette 
Brent K. Kempema 
Assistant Attorneys General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 
Telephone:  (605) 773-3215 
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