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PRELIMINARY STATEMENT
Appellant, Smithficld Foods, shall be referred to as “Smithlield” Appellee, JTody
Pham, shall be referred to as “Claimant,” The South Dakota Department of Labor shall be
referred 1o as the “Department.” The Second Judicial Circuit Court, Mimnehaha County,
shall be referred to as the “Circuit Counl.” The Department s decision issued May 15,
2023, shall be referred to as “the DLR Decision.” The Cireuit Court's Memorandum
Decision and Order Reversing the Department of Labor 1ssued on Aungust 16, 2024, shall
b referred to as the “the CC Decizsion.”™ The settled record transmitted by the Circuwit
Court shall be referenced as “SR™ followed by the page number assigned by the Circuit
Court.
JURISDICTIONAL STATEMENT
Smithfield seeks review of the CC Decision issued on August 16, 2024, as well as
the DLE Decision issued on May 15, 2023, Smithfield received notice of entry of the CC
Decision on September 18, 2024, and timely filed a Notice of Appeal on October 2, 2024,
(SR 25907, This Court has junisdiction over this appeal pursuant to 8DCL 15-26A-3.
STATEMENT OF LEGAL ISSUES
There are three ssues inthis Appeal.

i, Whether the Cirowit Court erved in raizing and deciding an issme that was not
raised or disputed by the parties,

The Cirouit Court did not address this issue.

State v, Mulligan, 2007 8.1, 67, 736 N.W.2d B8
Elfiont v, Bd, af Unty. Comm vy of Lake Cwty, 2003 5.1, 92, TO3 N.W.2d 361

. I deciding that (ssue, whether the Clrewt Cowrt erved in holding SDCL £2-7-
33 placed the burden on Smithfield to show Claimant was not enfitled to
benefits when Smithfield voluntarily poid Claimant some workers '
compensation herafits.



The Circurt Court did not address this issue.
Sopko v C & R Transfer Co., 1998 5.1, 8, 575 N.W.2d 225
Thurman v Zandsira Const, 2010 5.1 46, TS MW . 2d 268
SDCL 62-7-33
SDCL 62-7-35.1
HiL Wheiher the Department erved in finding that Claimant fafled to meet hor
burden of establishing that her working conditions ware a major comributing
cause of her current condilions and need for reatrment.
The Circurt Court held in the affirmative.
Kuhle v. Lecy Cliropractic, 2006 8D 16, 711 N.W.2d 244
Wagamean v, Siorux Fallz Const, 1998 SD 27, 576 N, W.2d 237
BDCL 62-1-1(7)
STATEMENT OF THE CASE
Claimant filed a Petition for Hearing, alleging she was entitled to workers”
compensation benefits for right elbow, anm. shoulder, neck. or head pain due to a work
mjury on October 14, 2005, (SR 49}, The Department denied the Petition in full. finding
Clarmant had failed to sustain her burden to show entitlement to benefits. (SR 2033).
Claimant appealed to the Circuit Court, Honorable Douglaz Hoffman, which held the
Department erred by placing the burden on Claimant to prove entitlement 1o benefiis
pursuant SDCL 62-T-33—although that argument was not raised by either party—and
reversed. Smithfield now appeals the CC Decision. (SR 380).
STATEMENT OF THE FACTS
A, October 14, 2015 - the Injury
smithfield hired Clammant 1o work in the bacon processimg department of its
Sioux Falls pork processing plant in 2008, (SR 224, 1773, 1854, 2025). Her job was to

make sure bacon coming down the packaging line was turned in the correct position and.



if the hacon was not correctly positioned, 1o tum the bacon 1o its corred posiion, (fd ).
Claimant’s job did not require much overhead work. (SR 224). Clmmant was also
responsible for adjusting a plastic film packaging reel on the line whenever that reel
shifted out of place, which she testified oceurred about four times a day. (SR 1858). On
October 14, 2015, Claimant was working on the bacon processing line when the package
reel fell out of place. (fd.). When Claimant reached up to push the iilm package reel back
mt its place, the reel fell back toswward her. reportedly cansing pain to the nght side of her
neck and right shoulder (the “Injury™). (fd)).

Clanmam saw Dr. Bruce Elkins at Avera Occupational Medicine that day for an
evaluation. (SR 730, 1858). Dr. Elking diagnosed Claimant with a ligament sprain in her
cervical spine, recommended physical therapy, and ¢leared Claimant for full duty work,
(B8R 730-31). At a follow up appointment in December 2015, Claimant reported her neck
and shoulder were domg well, and she could perform her job withowt difficulty. (SR
T36), Bmithficld voluntarily paid for Claimant’s treatment under workers ' compensation.
{8R 1755-58)

B. January 2006 to March 2008—Smithfield continues to voluntarily pay for
Claimant™s treatment related to her neck pain and shoulder pain.

Unfortunately, Claimant continued to report neck and shoulder pain in the vears
after the Injury, Dunng this time, Claimant alzo began to raize new complamis of right
arm pain, Smithfield voluntarily paid for Claimant’s diagnostic tests and treatments
related to her neck and right shoulder pain until March 201% when. as discussed below,
Smithfield began rejectmg requests for pavmentz related to neck and shoulder pain as

well as other reported conditions.



In January 2016, Claimant underwent an MRI of her cervical spine. (SR 669-70),
Dr. Wissaim Astabam reviewed the MRET and concluded Claimant had a small disc bulge
m her C5-6 vertebrae, (/d.). Dr, Asfahani did not believe that the small bulge accoumted
for Clanmant’s neck pain. (fd)). However, he referred Claomam to Dr, Thomas Ripperda
for another opinion. (SR 7913 Dr. Ripperda agreed the MRI showed Claimant had a
“broad-based shightly right-side central disc protrusion at the C35-Co location™ and
recommended a follow up appomtment. (SR 792). In the meantume, D, Ripperda
recomimendad that Claimant take oral steroids, (fd. ).

Al her follow up appointment, Clmmant stated the oral steronds had not alleviated
her neck and shoulder pain. (SE 797 Dr. Ripperda recommended Claimant undergo a
cervical epidural steroid injection. (SR 792} In May 2006, Claimant underwent the
imjection. (SR 895) Claimant reported her right neck pain and right shoulder pain
persisted after the injection. (SR 802-03), Additionally, Claimant stated she began
suffering from right amm pain as well, (/2.), In September 2016, Claimant stated she was
no longer having right arm pain but continued to have pain on the right side of her neck.
(SR 808). In October 20016, Claimant reported sharp neck pain and right arm pain. (SR
213} At a December 2016 appomntment, Claimant stated that her right anm pain had
retumed, and she still suffered from neck and nght shoulder pain. (SR 818).

Becauwse Claimant’s cervical injection had not appeared to relieve her pain, Dr.
Ripperda ordered another MRI of Claimant’s cervical spine in Decetnber 2016, (SR 814
Thie MRI revealed Claimant had a new disc extrusion with potential mass effect upon the
existing right C6 nerve. (8R 942-43), In January 2017, Dr. Asfabani reviewed Clammant s

December 2016 MEL and agreed that the MR showed right C5-6 disc herniation and a



compression of the C6 nerve rool, (SR 673-74). Based on his assessment, Dr, Asfaham
recominended that Claimant underge a C3-6 cervical discectomy and fusion (“the
Burgery”), which was submitted fo Smithfield for payment under workers® compensation.
(SR 673-74 6Ta)

Upon receipt of the request for pavment, Smithtield sent Dr. Asfahani a letter
providing a deseription of Clamant's job and asking Dr. Asfahani to provide an opinion
on whether Claimant”s job was, in his opinion, a “cause” of Claimant s need for the
Surgery. (SR 676). Dr. Asfaham responded by stating Claimant had degenerative disc
disease of the cervacal spaine and a disc hermation at C5-6. (SR 677). However, he
declined to provide an opinion on causation, stating it was difficult to diagnose the cause
of her cervieal condition but that neck flexion in her job could put stram on her neck.
{7y Although Dr. Asfahani did not provide a legally sufficient medical opinion that
Claimant’s job was a major contributing camse of her need for the Surgery, Smuthfield
voluntarily paid for the Surgery under workers” compensation. (SR 1755-5%),

Dr. Asfahani performed the Surgery on April 19, 2007, (SR 946). Claimant also
underwent physical therapy afier the Surgery, (B8R 231, 1920-23). Unfortunately,
Claimant reported the Surgery and tollow up care failed to alleviate her right shoulder
and arm pain. (8K 231). In July 2017, in response to Claimant’s continued complaints of
shoulder pain, Danielle Reiff. DNP., ordered an MR of Clammant’s right shoulder. (SR
1135). In August 2017, Claimant visited Dr. Travis Liddell for her right shoulder pasin.
{5R 1366-68). Dr. Liddell diagnosed Claimant with shoulder adhesive capsulitis. (SR

1568). He recommended a steroid mjection and ordered that Claimant continue physical



therapy. {Id.). At a physical therapy appointment in September 2017, Claimant had
functional range of motion and strength in her shoulder. (SR 1541}

In November 2017, during another follow up visit with Dir, Liddell, Claimant
continued 1o complain of the same neck and shoulder pain as she had before the Surgery.
(SR 1572-74). At a follow up in January 2018, Dr. Liddell noted Claimant had mot
responded to the treatment provided for her shoulder and neck pain. (SE 1377). Dy,
Liddell also noted that the EMG of the muscles and nerves of Claimant’s shoulder were
rormal. (fd )

As discussed. Smathfield pard tor Claimant s medical treatments until March
2018, (SR 1755-58). Around March 2018, Smithfield began denying Claimant’s requests
for medical pavment under workers” compensation because Claimant’s providers were
uiable to establish the cause of her condition nor was there evidence the Injury or
Claimant’s work activities were a major contributing cavse of her condition, (1)),

C. March 2018 to November 2021 —Claimant continues to seek care for neck
pain and right shonlder pain, as well as care for right arm pain,
headaches, elbow pain, and Smithfield stops voluntarily paying for
Claimant’s treatment under workers' compensation.

After Smithfield stopped paying for Claimant’s medical treatment, Claimmant
continued to seek medical care from numerous providers related to her right shoulder and
neck pain but also for headaches, right arm pain, and right elbow pain,

In March 2018, Claimant saw Leslie Wilkon, DNP ("DNP Wilson™) to report that
she was suffening trom headaches. (8K 1877, 1120-21). DNP Wilson ordered Claimant
to undergo a brain MR, (SR 1120-21). Dr. Daniel Crosby reviewed the MR and found
it showed no “charactenstic demyelinating lesions™ that may account for Claimant’s

headaches. ({4, ). In April 2018, Dr. Tricia Knuison ordered that Claimant undergo

fr



another MRI of her cervical spine. (S8R 1206 Dr. Jefferv Baka reviewed the MRI and
noted that it shewed no significant changes from the December 2017 MRL (74,

Al an appointment with Physician s Assistant, Brett Bastian (P A Bastian™), on
June 7. 2018, Claimam reported nght sided-neck and arm pain. (8K 703 ). PA Bastian
reviewed Claimant’s cervical spine MRI and recommended Claimant retum to work
without restrictions md undergo an EMG nerve conduction study. (SR 703).

In July 2018, Clamant underwent the EMG nerve conduction study. (SR 635),
The exam came back normal with “no convincing electrophysiologic evidence of
radiculopathy. plexopathy or mononeuropathy attecting the hilateral upper or lower
extremities.” {/d.}. In August 201X, at a follow up with PA Bastian, Claimant continued
to report right neck and right arm pain. (8K 711-12). However. agam, PA Bastian noted
there was no evidence of a tailed cervieal fusion and that he did not believe any
additional newrosurgical inventions would benefit Claimant. (SR 714).

Around August 2018, Claimant saw Dr. Leshic Voila complaming of persistent
headaches. (SR 636). Dr. Viola noted the pain medicine Claimant was taking for
headaches up to that point did not appear to he managing her pain. (fd.). In October 2018,
April 2019, and June 2019, Claimant also saw Dr. Ripperda for routine follow up
appointments for her neck, shoulder, headaches, and arm pain and discomfort. (SR 833-
34, 82829, 833-34). During Dr. Ripperda’s June 2019 vigit with Claimant, he ordered
another MRI of Claimant s cervical spine. (SR 833), Dr. Crosby reviewed that MRI and
found it showed “nommal morphology of the cervical and upper thoracie spinal cord.™ (SR

1237-38).



Because Claimant’s providers were unable to identify an anatomical cause of her
reported sympioms. in September 2019, Claimant was referred to Dr. Steven Feldhaus for
an evaluation of whether thoracic outlet syndrome could explain her symptoms. (SR
1710). Claimant told Dr. Feldhaus that her symploms got worse after the Surgery. (Jdl )
Claimant also told Dr. Feldhaus that she had “tmgling from her shoulder and right neck
down her arm and also down the nght side of her body mio her right leg.™ (/fd.). Dr
Feldhauns noted Claimant’s self-reported tingling from her right arm to hand and
continuing down to her right leg did not make anatomical sense. (SR 1710, 1713). Dr.
Feldhaus also noted Claimant™s EMG was normal and her MEI was also “Tarly nommal.™
(SR 1713} After his exam, Dr. Feldhavs concluded he did not find “overwhelming™
evidence Tor thoracic outlet syndrome and was “unimpressed with the potential for
thoracic outlet syndrome.™ {fd))

In December 2019, Claimant saw Dr, Liddell again for a follow-up on her right
shoulder and neck pain, which Clammant stated had not gotten any better. (SR 746-751).
Dy, Liddell recommended a right elbow subcutaneous ulnar nerve transposition surgery to
manage her pain, which took place on January 24, 2020 (S8R 730, 1270).

In Otober 2020, Claimant saw Dr. Knutson complaining of headaches and
presented disability paperwork for those headaches. (S8R 5707, Claimant also saw Tr.
Viola for headaches in October 20200 (SR 647). Dr. Viola recommended Bolox injections
for her headaches. and Claimant began to receive Bolox injections in December 2021,
{SK 647, 631).

Claimant continued to report nght-sided neck and shoulder pain in January 2021

to Dr. Ripperda, (SR 848). Because Claimant did not respond to treatments for her right-



side neck and shoulder pain until that point, Dr. Ripperda referred Claimant to a pain
clinic. (fad). In February 2021 Dy, Michae] Pudenz saw Claimant for her chronic pain
complaints and recommended Claimant undergo a spinal cord stimulator trial to manage
her pain. (SR 1475-76). On March 1, 2021, Dr. Pudenz placed the spinal cord
stimulator. (SR 148990}, The stimulator was removed four (4) days later. (SE. 1509,
When Clasmant returned for the removal of the stimulator, she reported no improvement
m her pain. (7d.).

1Y, The Petition for Hearing and DLR Decision

Clanmam filed the Petition for Hearmg on Tuly 17, 2020, (8K 33). Theremn.
Claimant claimed that the Injury, five vears before, was the cause of her “right elbow,
arm, shoulder, neck, back and head™ pain and demanded workers® compensation benefits
for treatment of these conditions, ! (SK 49-53),

1. Dr. Ripperda’s opinion on causation

In Febmuary 2022, Claimant retained Dr. Ripperda, one of her many treating
providers, to provide an opinion on whether the Injury and her work activities were a
major contributing canse of her condition. (S8R 17731777, 1788). In a short leticr, D,
Ripperda provided an opinion that the Injury was a major contributing cause of
Claimant’s right shoulder, ight elbow, right hand, and right neck pain, as well as her
headaches. (SE 1775} This was the first time Claimant obtained a supportive medical

opinion connecting the Injury to her work activities,

UClnmant also stated she was pesmanently and wially disabled. (5K 521 Howerer, Clammant Inter dropped
that claim. (3R 2002 Clamant has contmmued to work al Smohfield since the Inury. (3K 2000%
Adldimionally, m February 2020, Clameant onderwent & luncional capecny evalstion ot the request of her
attomey, which showed Claimant was capable of full-time work. {3E 20123

o



In his deposition, Dr. Ripperda explained the basis for his written opimion, (SR
1788-89). Although Dr. Ripperda did not review Claimant’s medical records before the
Injury, Dr. Ripperda opined that Claimant’s “right shoulder adhesive capsulitis™ was
“secondary to the radiculopathy™ in her cervical spine. which was “related 1o the work
[njury.™ (8K 1789). Further, Dr. Ripperda opmed Claimant’s migraine headaches
stemmed from “nerve imitation and surgery, [and] persistent muscular pain,” which
stemmed generally from Claimant™s work. (Ja). Dr. Ripperda also opined that the Injury
was a major contributing cause of Claimant’s ulnar nerve entrapment in her elbow, (I ).
In support of this conclusion, Dr. Ripperda merely stated that the “[ajetrvity [Clamant ]
was doing at work certainly put her at risk of development of ulnar-related problems,™
(fd ). Dr. Ripperda did not testify at the admmistrative hearing, (SR 222).

2, Dr. Wade Jensen's (“Dr. Jensen™) opinion on cansation,

In January 2022, Smithfield retained Dr, Wade Jenzen to perform a
comprehensive medical review and provide an opinion on whether the Injury and
Claimant’s working conditions were a major contributing cause of her condition and need
for treatment, (SR 1870). Dr. Jensen is a Board-certified orhopedic surgeon. (SR 1867).
In his 15 vears of practice, Dr. Jensen estimated he performed surgery on 2,200 patients
with cervical spine issues like Claimant. (SR 244),

In performing his review, Dr. Jensen reviewed over 1,600 pages of Claimant’s
medical records. including her medical history before the Injurv. (SR 243). Those records
showed that in the years preceding the Injury, Clamant had a lengthy history of medical
complaints for which she sought treatment. inchuding complaints for headaches, nght

neck pain, and right shoulder pain. (SR 232-33). For instance, in January 2011, Claimant

[EY)



saw Dr, Knutson reporting chronic daily headaches for the past month, (SR 511-13). In
March 2014, Clammant saw Dr. Michael Stotz and reported suflering from right shoulder
pain and right neck pain, (SR 4454-56). Several months later, in August 2014, Claimam
saw Physician's Assistant, Kimberly Lunder (“PA Lunder™) and complained she had
been suffering from headaches for the past three weeks. (SR 446). Claimant also stated
that she¢ had suffered from similar tvpes of headaches five or six vears before. (SR 446).
PA Lunder noted that Clanmant may suffer from nugrane headaches at that time and
prescribed Imitrex.® (8K 449). In addition 1o reviewing Claimant ‘s medical history, Dr.
Jensen also reviewed a video of Claimant’s job to determine whether Clamant’s job
ereated “stressors™ that could be major contributing cause of her neck, shoulder, arm, and
head pain. (SR 246, 1883),

After his review, Dr. Jensen determined Claimant had (1) neck pain and right arm
pain; {2) ulnar neuropathy of the right arm — resolved; (3) headaches, chronic; (4)
symptoms of thoracic outlet syndrome, not evidence of thoracic outlet syndrome; and (3)
right shoulder adhesive capsulitis, (81 243, 18833, Dr. Jensen further concluded that the
Injury and Claimant’s job were not & major contributing cause of any of her current
conditions to a reasonable degree of medical certainty and probability. (SR 24649,
1E83-87). Dr. Jensen also appeared at the Administrative Hearing to testify about his

conclusions and to respond 1o Dr. Ripperda’s deposition and wnitten opinion. (SE 242).

2 Although the medical record 13 clear, Clammant testified untruthially dening her deposition that she did not
sulfer [rom shoulder pam, neck poin and headaches before the Tnnry or seak medal trestment for fhese
conditions (3T 1856), Lkewise, at the Adminisrative Heanng, Claimant testifted untrithfully thet she did
il hisve right shoulder problems, neck issoes, of mugrmne headaches before the Injury, (3K 226)



a, Neck pain and right arm pain.

Conceming neck pain and nght arm pain, Dr. Jensen opined, like De. Asfahani
nioted in Claimant’s medical record in 2017, that Claimant s neck and arm pain was likely
a combination of (1) degenerative disk disease and (2} either psychosomatic or
myofascial pain. (SR 245, 1884-85). Psychosomatic pain is pain for which there is no
anatomical explanation. (SKE 1883 ). Mvofascial pain is pain related 1o a soll tissue
disorder, such as a disorder in muscle fibers. (SE 2435).

At the Admimnistrative Hearing, Dr. Jensen testified that Claimant’s neck and arm
pn were “a very classic présentation of . . | a progressive degenerative problem in her
neck, bath on imaging and on history,” (/d.) Dr. Jensen further explained that Claimant’s
neck and arm pain were not comsistent with the Injury because, bazed on the medical
record, Claimant had reported “these symptoms™ of neck and arm pain to her medical
providers 18 months prior to her date of [the [njoury.” (/&) Dr, Jensen testified that the
degenerative disc discase causing Claimant's pain started around 2014 when Claimant
firat reported neck and shoulder pain and progressed over time, (/). Additionally, Dr.
Jensen explained that Claimant s January 2016 MREI taken after the Injury showed no
evidence of hemiation to Clammant’s cervical spine. (SR 24344, However, Claimant™s
December 2016 MRI showed hemiation, leading Dr, Jensen to conclude the degeneration
m Claimant s cervical sping “progressed along [in 2016] until finally the disk gave way
and hermiated” prior 1o Claimant’s December 2016 MREL (SR 244-45).

Additionally, Dr. Jensen explained that Claimant’s job was not likely to cause
Claimant’s degenerative dise disease becanse Claimant’s work, based on the video he

reviewed. did not have “a lot of stressors 10 the neck.” explaining:
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The neck is really responsible 1o hold vour head up. 8o movements in .

wvour arms [ie., turnmg the bacon on the packaging hne| don’t necessanly

translate a lot of torce to your neck unless vou're doing a lot of very, very

heavy manual labor that vour muscles that attach to vour neck can

mfluence that.

(SK I40).

Dr. Jensen also testified that Dr. Ripperda’s opinion—that the Injury and
Claimant’s workimg conditioms were a major contributing cause of Claimant’s neck and
arm pain—was deficient m part becanse Dr. Ripperda did not review Claimant’s medical
history before the Injury, (SR 245-56). Dr. Jensen explamed that Claimant’s medical
lustory before the Injury was “relevant to have an opimon™ on whether the Injury and
Claimant’s working conditions were major contributing cause of Claimant’s conditions,
but Tir. Ripperda did not review any of these medical records, (Id ).

h. Ulnar nearopathy of the right arm—resolved.

Dy, Jenzen likewise opined that the Injury and Claimant’s working conditions
were not a major contnbuting cause of Claimant’s ulnar neuropathy of the nght arm,
which had been resolved at the time of his review, (SR 24647, 1886). Ulnar newropathy
affects the pinky finger and half of the fourth finger, which are connected to the ulnar
nerve. (SR 246). D, Jensen explamed that Clanmant did report any pain related to alnar
neuropathy until June 2017, almost two vears afier the Injury, so there was no correlation
between Claimant’s ulnar neuropathy and the Injury. (SR 246, 1886), Additionally, Dr.
Jensen opined that Clammant s svmptoms related to her ulnar neuropathy occurred when

she wis not working and as such were also not comrelated with her working conditions,

(SR 1886). At the Administrative Hearing. Dr. Jensen explained that ulnar netropathy
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could be “identified and “pick[ed] up™ during “newromonitormg” while in the operating
rount, but there was no evidence of ulnar neuropathy from Claimant’s medical records:

[U)Inar newropathy s probably the most common finding in the operating

room when we're even doing lumbar surgeries or cervical surgeries, And

80 | think [Claimant] did have neuromonitoring durimg her cervical

surgery and did not have any signs ol ulnar neuropathy at that time, and

that's a very sensitive way to pick that up. So 1 don't think [Claimant’s

ulnar neuropathy of the right ann| existed at the time of [S]urgery and

certainly wasn't caused by the [§)urgery and’/or positioning from the

[]urgery.
(SR 246). Additionally. in his written report. Dr, Jensen explamed that *|ajlmost all
ulpar nerve compression i identifiable on an EMG study. [But Claimant ] had 2 EMG
studies that were normal ™ (SR 1186). In conclusion, Dr. Jensen could not find a
correlation between Claimant’s ulnar neuropathy and her work activities and opined that
her work activities were nol a major contributing cause of her ulnar neuropathy_ (SE 247,
1186).

€. Headaches, chronie.

. Jensen concluded that the Injury and Claimant™s working conditions were 1ot
a major contributing cavse of her headaches, (SR 247, 1886). Dr. lensen noted that
Claimant had reported chronic headaches back i 2011, which preexisted the Injury. and
those headaches had persisted into the present. (SR 247). In 2014, Dr, Voila also
diagnosed Clammant with migraine-origin headaches. (/d). Dr. Jensen agreed with Dr.
Voila's opinion rather than Dr, Ripperda’s opinion that Claimant’s headaches were
*cervical in nature” or origimated from her neck. testifving:

I think as we've walked through her medical records, it's become very

clear that her problem with her headaches are chronic migraine headaches.

The neurologist that has seen her recently, Dr. Viola, has stated that, And

the treatments . . . i [Claimant’s] neck to get rid of headaches, ke Botox
mjections or trigger point mjections or those sorts of things haven't
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resolved her headaches, So I'm only left to conclude that these are what

they were in the beginning [before Clanmant’s Impury], which is chronie

mugrame headaches.

(I
d. Thoracic outlet syndrome symptoms, without evidence of thoracic
outlet syndrome.

Like Dr. Feldhaus, Dr. Jensen opined that Claimant did not have thoracic outlet
syndrome but had some svimptoms of that syndrome. (S8R 247, 1886). Dr. Jensen
explained:

Thoracic outlet syndrome can cause numbness and tingling in the arm,

specifically when the arm is elevated to the shoulder level or above. [But

tfvpically vou do not get symptoms when your hands are down by your

side or working at waist level. Tt's almost always a vascular-related

phenomenon. . .. 'z a fairly uncommeon diagnosis and there’s only one

fittle note in [the medical record ] that looks like [one of Claimant’s

providers] think[s] she has it, but most everybody else that™s seen her does

nl think she has ic
(SR 247). Dr. Jensen also stated that Claimam had been through an “extensive workup.
meluding an CT Angiogram, and provocative physical exam™ to detérmine whether she
had thoracie outlet svndrome. but the tests were negative. (S8R 18RG6). Even of Clammant
had thoracie outlet svndrome, Dr. Jensen opined that Claimant’s work at Smithfield
would not have been a major contributing cause of that condition. as Clarmant™s work did
not require the kind of movement associated with thoracic outlet syndrome. (SE 24748,
1RRG),

e Right shonlder adhesive capsulitis-—resolved,

Finally, Dr. Jensen opined that Clammant’s work activities and the Injury were not
a major contributing cause of her right shoulder adhesive capsulitis, which he concluded
had been resolved at the time of the hearing. (SR 24849, 1887, Dr. Jensen explained

that adhesive capsulitis 1= a *verv specific diagnosis™ that occurs:
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when vou can’t move your shonlder cither actively or passively beyvond a

certamn position. So it has to do with some capsular scarring that happens

mstde of your shoulder, and that’s a very, very, very commeon problem that

we see in onthopedics.
{8R 248 {emphasis added)). Dr. Jensen then ohserved that the medical record showed
Claimani began to show the early stages of this condition in July 2017, almost two years
after the Injury. when her phyvsical therapist first noted that Claimant s right shoulder
range of motion was “just a litfle bit guarded,” (SR 248, 1887). Further, Dr. Jensen
explained that 80% of all cases of adhesive capsulitis are “truly idiopathic™ meaning they
don’t have a known onigin, (SR 248). While Dr, Ripperda opined Claimant s adhesive
capsulitis was in the minority of cases with a known cause or comorbidity, Dr. Jensen, a
surgeon, disagreed. (fd.), At the Administrative Hearing, Dr. Jensen testified:

[Dr. Ripperda] gave . . . |an opinion] . . . that after surgery of her neck,

[Claimant] must have been guarding her right shoulder and therefore [the

guarding] caused her shoulder to develop adhesive capsulitis. That

biomechanically and biologically doesn™t make any sense for a couple of

reasons, No. |, for a shoulder to freeze up, 11 would have 1o have had an

mjury. 5o, vou know, because vou had a surgery on your neck, . . . [that

does not cawse vour shoulder to] have an underlving condition . . .

|comsing it o] freeze antomatically.- And. . . .if that were the case, then

[the shoulder] would freeze relatively seon after the operation and

[Claimant’s shoulder] didn't do that. . . . . So [ really believe this is an

ihiopathic condition like most of them are.
{/d). Additionally, Dr. Jensen stated that repetitive work, such as the Kind Claimant
performed at Smithfield, was not 3 canse or mechanism of adhesive capsulitis, (/). In
sum, Dir. Jensen opined that Claimant’s adhesive capsulitis began around July or Augusi
of 20017, was idiopathic in origin. and that Claimant’s work at Smithtield and her Injury

were nol a major contributing cause of that condition. (S8R 24748, | 8&7).
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i. DLR Decision

In May 2023, the Department issued the DLR Decision denving Claimant’s
petition for workers” compensation benefits im full, (SR 2006-18). As a matier of law, the
Department found that Claimant had the burden to show entitlement to benefits. (8K
2013}, Then, after reviewing the medical record, Claimant’s testimony. and the expert
testimony ol Dr, Jensen and Dr. Ripperda, the Department found that Claimant failed to
meet her burden. (SR 2012-18). The Department found Dr. Jensen’s opinion “more
persuasive”™ than Dr, Ripperda’s opimion. (SE 2017, The Department further found it
significant while D, Jensen “reviewed all of [Clammant]’s medical records in formung his
opinion,” Dr. Ripperda had not and “was unaware of [Claimant]’s medical records prior
to injury regarding treatment for her shoulder or for headaches.™ (/d, ). The Department
also found it significant that Claimant did not suffer a herniation in her cervical spine
until sometime in 2006, well after the Injury. (3R 2017-18).

& The Circuit Court Appeal

In July 2023, Clamant filed an appeal of the DLRE Decizsion denving her request
for workers” compensation benefits, (SR 2079, On appeal, Claimant raiscd three issues:
{1y whether the Department erred in determining Claimant had failed to show entitlement
to compensation; (2) whether Smithfield met its “burden of proving™ the recommendation

of Claimant’s medical providers were improper.” and (3) whether Smithfield violaed

* This ergurtent was based on Hanson v, Fenrod Corss, Co, 425 MW 2d 306 (30 19887, in which the Ciown
hiebd an employver wiho opposes recommended treatment muest show why the freatment s mproper. (SR 122-
231, Amexplained in Smith ekl s bryel o the Circun Court, ths argument bos no applieston, () Smithfekd
never clyected (o Claimand™s requests for treatment on grounds the treatment was improper. (T Smithleid
denzed requests for paym ent becmese 1 hod a reasonable belsef that Cladmani wias not entitled o compensataon
because causation was not established. (74}
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SDCL 62-4-1.1 hy failing to provide “written notice” of denial of medical bills,' (SR 3-
4).

The Circuit Court then held two hearings on the matter and requested additional
briefing on the applicable standard of review, which the parties provided. (SR 161, 678).
MNeither during the administrative proceedings, nor during the Circuit Court proceedings,
did either party dizpute that Claimant had the burden 1o show entitlement to benefits, nor
argie that SDCL 62-7-33, on petitions to modity an award based on a change in
circumstances, applied in this case. (8B 161-229. 6T8-24), Nor did the Circuit Court
request bnefing on that ssue. (fd).

Nonetheless, the Circuit Court issued the CC Decision reversing the Department
on these grounds. (SR 645-664). The Circuit Court sua sporte held that 8SDCL 62-7-33
shifted the burden to Smithlield to show Clamant was not entitled to workers”
compensation benefits, (SR 654-56). In invoking 8DCL 62-7-33, the Court seemed to
assume, without justification, Claimant had already shown entitlement to benefits
because Smithfield voluntarily paid workers™ compensation benefits to Claimant. {See
id.), The Circunt Court provided no authority for 115 holding that an emplover’s
voluntarily pavments of benefits— ., payment of benefits not reguired pursuant to any

order of the Department as set forth in 8DCL 62 chapter T—invokes 3DCL 62-7-33,

1 as expinmed i Smihfiekd s baiel o the Cireudt Court, this srgument 15 also withous ment (3K 23-24) The
plam lsnguage of SDCL 62-2-1.1 merely reguires an emplover o promptly pay, deny, or request addsticnsl
infotm afion ona hill submitted for reimburseament as compensaton under workers” compensation within 30
days. It doss not require an emplover to submit any “wntten demals.” SDCL 62-4-1 1. As such, Smithfield's
denzal was compiant with South Dakota law. See fd Under Scuth Dakota lsw, fmlure to submit a wotten
denml merely extends the stanute of Imiastions for g cliamant 1o bring & petiton Tor benefits o within three
veurs of the lzst payment of benefits under 3001 32-7-35.1 rather than, in cases where g witien dersal 15
proveded, within two vears from the written desmial of benefits under ST 32-7-35. See Fairclolh v, Ronven
frcig, Tg, 005D, 155,97, 620 MW 24 |96, 2]
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{(fe ). Monetheless, the Corcuit Court found the Department plainly crmred in requiring
Claimant to show she was entitled to benefits and that this emor “would require reversal
and remand™ to the Department “for a redetermination of the evidence under the proper
burden of proof.” (8R 656

Notwithstanding, the Circuit Court did not remand the issue but instead reviewed
the Department’s factual findings for clear error. (SR 636-64). Under this standard, the
Circuit Court held the Department committed clear error in accepting Dr. Jensen’s
opinon over Dr. Ripperda’s because, i the Circuit Court’s view: (1) Dr. Ripperda’s
opinion was more consistent with Clammant s medical record: (2) Dr. Jensen did not
perform his record review until four vears atter the Injury: {3) Dr. lensen’s opinions were
inconsistent with Claimant ‘s reating providers;” and (4) Dr. Ripperda was Claimant s
treating provider, (3R 661-64), The Circuit Court further found that the Department s
determination that “*Dr. Jenzen had a more complete knowledge of [Claimant's| medical
history™ becanse he reviewed Claimant entire medical record, while Dr. Ripperda did not,
15 weak and clearly insufficient to overcome the deference the trier of fact must afford
[Dr. Ripperda] as the examining phyvsician, ™ (SKE 663 The Circuit Court cited no
authority for this proposition. (fdl). Based on these findings, the Circuit Court reversed
the DLR Decision and remanded to the Department for entry of an order in favor of
Claimant. (SR 664). Smithfield timely appealed. (SR 639),

STANDARD OF REVIEW
Om reviewing an appeal of administrative agency ruling under SDCL chapter 1-

26, the Supreme Cowrt and circuit courts apply the same standard of review. Hughes v.

* Thes epanion 15 not supported by the madeal record, As notéd in Pant D, Section 2, D, Jensen, concumed
with many of Claimant’s treating providers on the nature of Claimant™s conditions.
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Drakota Mill & Grain, foc, 2021 8D 31, % 12, 939 N.W.2d 203, 207, Under tlhus standard,
the Court gives the Department’s factual findings “great weight™ and overtums those
finding only if “clearly erroneous.” fd (citing SDCL 1-26-36). The Department s factual
findingg are clearly erroneous “only if [the Court 8] definitely and firmly convinced a
mistake has been made.” Kuhle v Lecy Chiropractic, 2006 8., 16,7 15, 711 N.W.24d
244, 247, However, “[questions of law™ decided by the Departiment “are reviewed de
aove.” Id. The Supreme Court also reviews the Circuit Court’s conclusions of law de
novo, Selway Homeowners Azs 'n v, Cumimings, 2003 8.00 11,9 16, 657 N W.2d 307,
312

ARGUMENT AND ANALYSIS

I. The Circuit Court erred by raising and deciding an issue not raised by the
parties.

First and foremost, the CC Decision should be vacated because, by raising and
decidng an issue not rased by either party, the Circunt Court fundamentally disregarded
its role and assnmed the role of an advocate for Claimant. As a general rule, “an appellate
courl may review only the issues specifically ratsed and argued in an appellant s briet.™
State v, Mulligan, 2007 S D 67, 9 25, 736 N.W.2d 808, 318. When a court abandoned its
role “by raising and deciding other arguments sua sponte . . . |, the court| disregands |its]
appellate function and becomes an advocate for a party.” fd This Court has recognized a
limited exception to this general rule on jurisdictional issues, See Elliofi v Bd. of Criy,
Comm vy of Lake Craty., 20005 5.D. 92,9 16, 703 N.W.2d 361, 368; Pennington Uniy. v
State ex rel. Unified Jud, Sys., 2002 8.1, 31, 19, 641 N.W.2d 127, 130. However, that
excepion does not apply here. Further, when an exception to the general rules applies

and permits an appellate court fo consider arguments and issues sua sponte, the mraised
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issue should be submitted to the parties for bnefing. See Ellioer, 2005 8.1, 92,9 18, 703
MW 2d at 36869 (remanding an issue that was raised for the first time by the appellate
courl to the circuil court to permit the partics to brief the ssue),

Here, the Cironit Court vielated this fundamental principle, so the CC Decision
must be vacated. Although the parties agreed Claimant had the burden to show
entitlement 1o compensation, the Circwt Court rejected the parties” position and mmposed
its own legal theory: that the parties were mistaken, and that Smithtield actually had the
burden of proof. (SR 645-664). Additionally, upon belief that the parties had faled to
spot & fundamental 1ssue, the Circuit Court, rather than imposing s suo sposfe argument
and analysis, should have first raised the issue to the parties and permitted the parties to
brief the issue. See Elliow, 2005 8.1D. 92, 9 18, 703 N.W.2d at 368-69. The Circuit
Court’s failure to request briefing is particularly notable because the Cireuit Court
raquested additional briefing by the parties on the applicable standard of review, (SR
161-229, 678-24). The Circuit Court’s violation of 1ts role as a neutral decision-maker
alone requires vacation of the CC Decigion.

II. The Circuit Court’s interpretation of SDCL 62-7-33 cannot be sustained.
A. SDCL 62-7-33 was enacted to give the Department
jurisdiction to modify final awards and has no application
to voluntary payments.

SDCL 62-7-33, entitled “Review of payvment by [Department,” allows the
Department to modily or terminate a final award of workers™ compensation benefits
gntered by the Department upon proofl of a change in condition, Jehmson v, United Parcel
Herv, ke, 2020 8.D. 39, 99 3945 946 NW.2d 1. 10-12 {erting SDCL 62-7-33). SDCL

62-7-33 states in Tull:
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Any pavment, mcluding medical payments under § 62-4-1, and
disability pavments under § 62-4-3 if the earmnings have
substantially changed since the date of mjury, made or io be made
urder this title may be reviewed by the Department of Labor and
Regulation pursuant to § 62-7-12 at the written request of the
emplover or of the emplovee and on such review payments may be
ended. diminished, moereased, or awarded subject to the maximum
or minimum amounis provided for in this title, i the deparimernt
finds that a change In the condition of the emplovee warrars such
action, Any case in which there has been a determination of
permanent tolal disability may be reviewed by the department not
less than every five years,

Under 8DCL 62-7-33, the party seckmg a change in a final award bears the burden of
showing a change m circumstance. See Hayes v, Hosenhaum Sigas & Outdoor Advert,
Tnc., 2014 S.D. 64, 729, 853 N.W.2d 878, 886

But here, the Circuit Court held SDCL 62-7-33 applics not to final awards of
compensation enlered by the Department, but to an emplover’s wluniory payments of
benefits to a claimant. (SR 654-56). This is contra to decades of precedence in which this
Court has held SDCL 62-7-33 apphies only to Tinal awards of workers' compensation
benetits entered by the Department. In Sopko v O & B Transfer Co., this Court explained
that SDCL 62-7-33 and its predecessor statute were enacted to give the Department
“continuing jurisdiction™ of claims that were already determined to be compensable. 1998
5.D. B 95, 575 N.W.2d 225, 22728 The Legislature enacted SDCL 62-7-33 as an
exceplion to the mle of res judicata or “finality rule” prohibiting relitigation of final
awards enferad by the Department. fd. at §Y10-14, 575 N.W.2d at 229-32); see qiso
Middleton v. City of Watertown, 70 5.D, 158, 160, 16 N.W.2d 39, 4042 (1944)
{mterpreting SDCLL 62-7-33"s predecessor statute), Further, in Jobnson v. United Parcel
Serv., fhe., this Court affirmed that SDCL 62-7-33 was enacted to apply to only final

awards entered by the Department. 2020 8.1, 39 9% 3945, 946 N W 2d at 11-13
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{collectmg cascs holdng that “SIXCL. 62-7-33 [is] the means of imvoking the
Department’s authority to modily final workers” compensation orders). In short, by
mvoking SDCL 62-7-33, the Circuit Court failed to follow precedent and incorrectly
assumed Clamant had established entitlement to a final award of benefits by virtue of
Smithfield s voluntary payments. However. as this Court has made clear, 8DCL 62-7-33
was never inténded to apply to voluntary payments bat only to fmal awards entered by
the Department.

B. The Circuit Court’s interpretation of SDOL 62-7-33 cannot be read in
conformity with other workers' compensation statutes and would
repeal those statutes by implication.

The Circoit Court’s interpretation of 8CL 62-7-33 alse violates the rules of
statutory construction because it cannot be read i conformity with the other provisions
of workers™ compensation procedure, If this Court were to hold SDCL 62-7-33 applies to
voluntary pavmemts, it would repeal SDCL 62-7-35.1 entirely and 8DCL 62-7-35 and
SDCL 62-7-12 in part. Therefore, for this reason as well, the CC Decision must be
vacated

In comstructing the mtent of a statule enacted by the Legislature, the court
looks to “the statute as a whole, as well as enactiments relating 1o the same subject.”
Hayes v. Rosenbawm Signs o Chatdoor Advert, fnc., 2014 8.D. 64, 9 2%, 353 N.W.2d
8T8, 883, In doing so. “[s|tanutes are 1o be construed to give effect 1o each statute so a8 1o
have them exist in harmony.” Kaurh v Bariletr, 2008 5.D. 20,9 9. 746 N.W.2d 747, 750
see alyo Abata v. Penmington Cnlv, Bd, of Commissioners, 2019 5.10. 39,9 19, 931
N.W.2d 714, 721 {stating a “court should construe multiple statutes covering the same

subject matter in such a way as 10 give effect to all of the statutes if possible™). “[R]epeal
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by implication is strongly disfavored.” Thurman v. Zandstra Const,, 2010 5.1, 46,9 13, 785
N.W.2d 268, 272, As such, the court “should refrain from negating a legislative act unless it
is demanded by manifest necessity.” Fairclorh v. Raven Tndus,, Tnc., 2000 5.1, 158, 9 10,
620 N.W.2d 198, 202, Instead. when statutes can be mterpreted to co-exist rather than
abrogate or repeal other statutes by implication, the Court should interpret such statutes 1o
co-exisl See il As such, 1o the extent the Coumt finds SDCL 62-7-33 ambiguous as 1o what
kind of “payments” it applies to, the Court should construe SDCL 62-7-33 to exclude
voluntary payvments to avoid abrogating of other provizions of workers” compensation
procedure.

Here, the statutes of limitations for workers” compensation ¢laims—SDCL 62-7-
35 and 8DCL 62-7-35.1—show that the Legislature mtended 1o permit emplovers to
make voluntary payments without invoking liability or implicating SDCL 62-7-33,
Theretore, the CC Decision cannot be sustained.

SDCL 62-7-35 requires a claimant to bring a pefition for heaning under SDCL 62-
T-12 within two years of an employer's written denial of benefits or “[t]he right to
compensation under this title shall be forever barred.”™ SDCL 62-7-35, As such, 8DCL
62-7-33 requires a claimant to bring a petition for hearing to be entitled 1o benefits
regardless of whether an employer made voluntary pavments, See id Further, 8DCL 62-
7-35.1. providing a three-year statute of limitations to bring a “written petition for
hearing pursuant to § 62-7-12 with the |D]epartment . . . from the date of the last paymeni
of benelits,” expressly permils emplovers o make voluntary paviments withont incurring
habilityv. Even further, the Legislature. to make unequivocally clear that voluntary

pavments do not relieve claimants of their burden to enforce their nght to compensation,
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stated that: “Jt]he provisions of [SDCL 62-7-35.1] do not apply 1o review and revision of
paviments or other benefits under § 62-7-33.7 SDCL 62-7-35. L. This Court has also
recognized that the Legislature, through SDCL 62-7-35 and SDCL 62-7-35.1, permils
emplovers to make volumary payments while retaiming the nght to later deny claims
when additicnal evidence is discovered and’or a claimant’s medical condition changes.
See Thurman v, Zandstra Const, 2010 5.1, 46,910, 783 N, W, 2d 263, 269 {recognizing that
SDCL 62-7-35.1 was enacted to give a claimant additional time to bring a claim when an
“emplover provides the employvee with benefits for a period of time, gives no denial notice,
and then the matter hes mactive™). As such, there 15 no question that the Legislature did
not intend to relieve a claimant of their burden of persuazion to show entitlement to
benefits when an emplover makes voluntary payments, and the CC Decision must be
vacated

Moreover, it the Court were to hold an emplover’s voluntary paviments creates
a judicial award, SIXCL 62-7-12, SDCL 62-7-35, and SDCL 62-7-35. 1 would be repealed
by implication in whaole or part, I an employver makes a voluntary paviment followed by a
written demial, a claimant would no [onger need (o file a petition for hearing within fwo
vears of a written denial. thereby abrogating SDCL 62-7-12 and SDCL 62-7-33 in those
cireumstances. Further, if a voluniary payment created an enforceable award, SDXCL 32-
7-35.1 would be repealed entirely by implication. Again, SIXCL 32-T-35.1 gives a
claimant three years from the “last payment of benefits™ to file a petition for hearing
umder SDCL 62-7-12, But if’ a voluntary payment alone creates an énforceable award,

SDCL 62-7-35.1 would not apply to bar claims in any circumstance. See SDCL 62-7-
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35,1, Thus, this Court should hold SDCL 62-7-33 does not apply to voluntary payments
to avoid abrogating these core provisions of workers” compensation procedure.

C. The Circuit's Coort interpretation of SDOCL 62-7-33 is fundamentally
at odds with South Dakota public policy, which is intended to
facilitate efMicient resolution of dlaims.

The CC Decision is fundamentally at odds with the workers” compensation
practice and policy in this state and throughout other junsdictions, This Court has
adopted the well-accepted view that workers” compensation statutes should not be
conmstroed 1o punish emplovers who make voluntary paviments to claimants becanse such
an mierpretation discourages emplovers from compensating injured employees. As ths
Court has stated, "“[a|ny statutory imerpretation which would penalize an employer who
volhmtarily makes weekly pavments to an injured emplovee in excess of his ultimate
liahility would certainly discourage voluntary payment by emplovers and would therefore
constitute a disservice to injured workers generally,” Fensvold v Universal Transp., Inc.,
404 N.W.2d 820, 25 (5.D. 1991 ), see alse Western Carnalty and Surety Company v.
Adbins, 619 5. W.2d 502 (Kv. App. 1981).

This Couort has also rejected a request Lo impose lability on employers who
make voluntary pavments. See Martz v. Hills Marterials, 2014 S.D. 83,9 21, 857 N.W.2d
413, 419 {finding voluntary pavments of workers" compensation did not bind an
emplover 1o continue making such payments under a promissory estoppel analysis). In
rejecting this argument, this Court recognized that imposing liability on an emplover who
makes voluntary pavmenis to a claimant would adversely affect the expeditious pavment
of claims. harming both employvers and employeess. See id. (stating an employer’s

“obligation . . . to pav claims promptly . . . would be adversely affected if paving ¢laims
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precluded the later denial of hability when sufficient medical evidence developed to
Justify a denial™). In contrast. permitting an employer to provide benefits upon a reasonable
helief such benefits are warmanted, without obligating the employer to pay benefits in
perpetuity, allows an emplover o adjust payvments as needed when more evidence 15
discovered and'or the work injury no longer remains a major contributing cause of the
condition and need for treatment. See jed

As such, this Court should dechine to abrogate Tiersvedd and AMartz and should
continue to permit emplovers 1o voluntanly pay benefitz quickly to injured employees in
accordance with South Dakota law and public policy. I the Court were to hold otherwise,
emplovers and insurers would be presented with an intenable choice: denving the ¢laim
and risking allegations of bad faith or paving claims and forfeiting the right to challenge
compensability sometime in the future if and until more or new medical evidence
becomes available, Such an interpretation of the law would do precizely what the Court
in Afariz in Tiensvald wamed against, [t would effectively prevent emplovers from
making any voluntary payments or investigating a claim wnlil a ¢laimant las commenced
litigation. Such an outcome is antithetical to South Dakota public policy and workers”
compensation policy generally, which are intended to facilitate cost-effective and efficient
resolution of claims for injured employees. See 7 Arthur Larson & Lex K. Larson, Larson s
Waorkers' Compensation Law § 124 (2003) (stating that workers” compensation procedures
are intended to be informal to thcilitate cost-efTective and efficient resolution of claims for

imjured employees ). For this reason as well, the CC Decision must be vacated.

27



L. The DLR Decision was not clearly erroneons.

As the CC Decision is properly vacated, the only issue lefl for this Court to decide is
whether the DLE Decision was clearly ermoneous.

A, Plain error review applies.

SDCL 1-26-36 sets torth that this Court may reverse the Department if the
Department’s factual fmdings are “Jc]learly erroneous in light of the éntire evidence in
the record.” SDCL 1-26-36; see Hughes v. Dabeta M & Grain, fne. 2021 812,31, 9
12, 959 NOW.2d 903, %07, However, if the Department *s “factual determinations [are]
based on documentary evidence. such as depositions and medical records.™ then this
Court has historically reviewed those findings de novo. /d. Here, the Department
determined Claimant was not entitled to any benefits based on 1is review and acceptance
of Dr. Jensen’s live testimony and medical records. Therefore, plain error review applies.
(SR 2017-18). Nonetheless, the DLE decision should be atfirmed regardless of whether
this Court applies plain error or de novo review,

B. The Department did mot érr in finding that
Claimant failed to sustain her burden to show that
the Injury or her working conditions were a major
contributing cavse of her current condition and
need for trentment.

To receive workers” compensation benefits, a claimant must show that: (1) the
Injury “ar|ose | oul of and in the course of [her] employment.” and (2) that the claimont's
“emplovment ot employment related activities are a major contributing cause of the
comdition™ of which she secks compensstion. SDCL 62-1-107), Sreinbere v. South Datola
Dep't of Military Veterans Affairs, 2000 81 36, 19, 607 N.W.2d 596, 599, “A major

contributing cause™ 12 “not the only cause, not the most significant cauze, just a major
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contmibuting capse,™ Hughes, 2021 81331, 9 22, 959 N.W 2d 203, 210, “Lamately, the
Claimant retains the burden of proving all facts essential to compensation.™ Kuhle v Lecy
Chivopractic, 2000 8T 16, 9 16, 711 N W.2d 244, 247

“Expert wilness testimony must be used to establish the causal connection
between one’s employment and subsequent injury where the field 1= one in which laymen
are nol gqualified 1o express an opinion.” Hanten v Palace Builders, Tne, 1997 8D 3,9
10, 558 N.W.2d 76, 78 When considering expert testimony, a court “is free to accept all
of, part of, or none of, an expent’s opinion.” Wagaman v. Siowx Falls Const,, 1998 8D 27,
18,576 N.W.2d 237, 241, This Court has stated that “[t]he opmion of an exammmng
physician should be given substantial weight when compared to the opinion of a doctor
who only conducts a review of medical records.” Peterson v. Evangelical Lutheran Good
Samaritan Soc., 2012 8.1, 52, 123, 216 N.W.2d £43, 850, However, the Departrnent
remains free to accept the testimony of non-treating providers over treating providers, See
Wagaman, 1998 812 27,9 18, 5376 N,W.2d a1 241. In determining whether the
Department erred o accepting expert testimony, a court should congider the evidentiary
basis for testimony: “an expert’s opimion 15 entitled to no more weight than the facis i
stands upon.” Peterson, 2012 5.1, 52,9 24, 816 N.W.2d at 850. As such, the Department
was free to find Dr. Jensen’s opinion more persuasive than the opinion of [ir. Ripperda
upon examining the factual basis of each expert’s opinions of vice versa.

Dr. Jensen 15 a highlv regarded Board-certitied surgeon and was well-qualified to
provide an expert opmion, (See sypra, Part D.2). Dr, Jensen's expert opinions were well-
supported by the medical records. (7d). As such, the Departiment did not err in finding

Dy, Jensen’s opinions persuasive and determining that Claimant had not met her burden.
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As the Department found, Dr. Jensen fullv reviewed all Claimant’s medical records hoth
before and after the Injury. while D, Ripperda did not. (SR 2017). Additicnally, Dr.
Jensen explained in detail, in writing and in live testimony, the medical basis for each of
his opinions. (SR 242).

As to Clzimant’s neck and arm pain, Dr, Jensen opined that it was the result of
degenerative disk dis¢ase and psychosomatic or myofascial pain and not Claimant’s work
conditions. (See supra. Part .2.a). Both findings were supported by medical evidence.
(I ). Claimant had previously been disgnosed with degenerative disc disease, and her
providers were unable to identify the origin of her neck and arm pain. (7).

As to Claimant’s diagnosis of ulnar neuropathy of the right arm. Dr, Jensen
explamed that there was no evidence of ulnar neuropathy from Claimant s medical
records during her Surgery. (See supra, Part D.2.b). Dr. Jensen also noted that Claimant’s
symptoms related to ulnar neuropathy did not occur while she was working, which
supports his opinion that Claimant’s working conditions were not a major contnbuting
cause of her ulnar neuropathy. {fd)).

As to Cloimant’s headaches, Dr, Jensen’s opinton was consistent with the medical
record. (See supra, Part D .2.c). The medical record showed Claimant "s headaches started
it 2011, well before the Injury in 2015 or when she was diagnosed with degeneration in
the cervical spine in 2017, so these headaches were not associated with the Injury and
Claimanmt’s cervical issues. (Jd.). Additionallv, Dr. Viola. one of Claimant™s treating
providers, also found Claimant’s headaches were of migraneous origin. (fd.).

As to Claimant™s thoracio outlet syndrome symptoms. Dr. Jensen’s opinion again

was sufficiently supported by medical evidence, (See supra, Part D.2.d). Dr. Feldhaus, a
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treating provider, agreed with Dr. Jensen that Claimant did not have thoracic outlet
syndrome. (/d.).

Finallv, as to Claimant s right shoulder adhesive capsalitis, Dr, Jensen’s opinion
again was sufficiently supporied by medical evidence. (See supra, Part D.2.e). Based on
his expertize in orthopedics, Dr. Jensen was very familiar with adhesive capsulitis, {/d.).
Dr. Jensen opined that Clammat s adhesive capsulitis occurred well after the Injury and
her working conditions were unlikely to cause stram that could lead to adhesive
capsulitis. (/d. ). Further. Dr, Jensen explained that most cases of adhesive capsulitis were
whiopathuc, which s consistent with s opimon that Clammant’s adhesive capsuhitis was
also likely to be idiopathic in origin. (/d.).

CONCLUSION AND REQUEST FOR ORAL ARGUMENT

Smithfield respectfully requests that the DLR Decizsion be affirmed in full. The
DLE Decizsion was bazed on sufficient medical evidence. expert testimony, and was not
clearty erroncous. Farther, the CC Decision to the contrary is fundamentally
irreconcilable with South Dakota law and public policy allowing and encouraging
emplovers to make voluntary payments of workers ' compensation benefits.

Smithlield respectfully requests oral argument in this matter.

Dated this 207 day of December 2024,

cxf Lanra K. Henilev

Laura K. Hensley

Kristin N. Derenge

BOYCE LAW FIRM, L.L.P.

300 8. Main Avenue'P. 0. Box 3013
Sioux Falls, 8D 57117-5015
Ikhenslevia boveelaw.com
knderengeidboveelaw com
Anarnevs for Employer Appellee
and fnsrerd ppellee
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SOUTH DAKOTA DEPARTMENT OF LABOR & REGULATION
DIVISION OF LABOR AND MANAGEMENT
JODY PHAM, HF No. 8, 2020/21
Claimant,
V. DECISION
SMITHFIELD FOODS, SIOUX FALLS

Employer/Self-Insurer,

This is a workers' compensation case brought before the South Dakota
Department of Labor & Regulation, Division of Labor and Management pursuant to
SDCL 62-7-12 and ARSD 47:03:01, The case was heard by Michelle M. Faw,
Administrative Law Judge, on September 28, 2022. Claimant, Jody Pham, was present
and represented by David King and Kirk D. Rallis of King Law Firm. The Employer/Se|f-
Insurer, Smithfield Foods, Sioux Falls, was repressnted by Laura K. Hensley of Boyce
Law Firm, L.L.P.

Facts:

Based upon the evidence presented and live testimony at hearing, the following
facts have been established by a preponderance of the evidence:

1. In 1998, Jody Pham (Pham) began working for Smithfield Foods, Sioux Falls
(Smithfield) as a day laborer. As of September 28, 2022, she had been
working in the bacon department for 14 years,

2. On January 6, 2011, Pham was seen by Dr. Tricia Knutson for daily
headaches.

3. On January 20, 2011, Pham underwent an MRL.

Smithfield App. 1
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4. On March 4, 2014, Pham was seen by Dr. Michael Stotz for right neck and
shoulder discomfort.

2. On August 18, 2014, Pham was seen for headaches in and above her right
eya

6. On April 4, 2015, Pham was seen for pain in her right shoulder area, Physical
therapy was orderad.

7. From August to October 2015, Pham received conservative treatment for right
neck and shaulder pain.

8. On October 14, 2015, Pham was changing the packaging film on the bacon
line and the film fell on her. She was seen by Dr. Bruce Elkins who noted
Pham had pain on the right side of her neck and shoulder. He diagnosed her
with a sprain of ligaments in her cervical spine and recommended physical
therapy. He cleared Pham for full duty noting that Pham preferred to continue
her regular duties. The Injury was accepted as compensable by Employer and
|nsurer.

8 On QOctober 22, 2015, Pham had a physical therapy evaluation.

10.0On November 5, 2015, Pham returned to work full duty with no restrictions.

11.0n November B, 2015, Pham was seen by Dr. Elkins reporting her neck and
shoulder were doing well, and she was doing her regular job duties without
difficulty.

12.0n December 30, 20135, Pham saw Dr. Elkins for worsening headaches. She
denied neck and shoulder pain. She continued to work full duty without

restrictions,
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13.0n January 27, 2016, Pham was seen by Dr. Lisa Viola complaining of
headaches. An MR| was performed of Pham’'s C-spine which showed C5-6
broad-based right central protrusion with mild compression of the right ventral
thecal sac without significant stenosis

14.0n February 22, 2016, Pham was seen by Dr. Wissam Asfahani who noted
her symptoms were suggestive of carpal tunnel syndrome. He opined that the
MRI results were not impressive with only a small bulge that he did not think
was contributing to her neck pain. He did not feel she would benefit from
neurasurgical intervention

15.0n March 20, 2018, Pham saw Dr. Thomas Ripperda at the request of Dr.
Asfahani. Dr. Ripperda recommended oral steroids and for Pham to continue
to work without restrictions.

16.0n May 2, 2016, Pham was given a cervical injection and allowed back to
work for full duty,

17.0n December 13, 2016, Pham underwent an MRI that showed a new
paracentral to foraminal disc extrusion with potential mass effect upon the
exiting C-6 nerve root.

18.0n January 19, 2017, Pham was seen by Dr. Asfahani who noted Pham was
experiencing worsening neck pain. He recommended a cervical discectomy
and fusion.

19.0n January 31, 2017, by letter, Dr. Asfahani was asked to opine on
causation. He also reviewed a DVD showing Pham’s job activities.

20.0n March 8, 2017, Dr. Asfahani responded to the January 31 letter opining

that Pham had degenerative disc disease of the cervical spine and a disc
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herniation at C5-6. He further opined that it was difficult to say the cause of
her cervical condition, and he did not opine that the work achivities were a
major centributing cause of her condition and need for treatment.

21.0n April 19, 2017, Pham underwent surgery paid for by Smithfield. Pham was
ordered off work for three months. Smithfield paid benefits.

22.0n July 21, 2017, Pham underwent an MRI of her right shoulder.

23.0n August 17, 2017, Pham was seen by Dr. Travis Liddell for her right
shoulder pain. He diagnosad her with adhesive capsulitis of the shoulder and
recommended an injection.

24.0n September 15, 2017, Pham demonstrated a functional range of maotion
and strength

25.0n November 8, 2017, Pham was seen by Dr. Liddell complaining of the
same symptoms as before the surgery.

26, 0n December 1, 2017, Pham undenwent a cervical CT scan which revealed
previous ACDF at C5-8 without evidence of failed fusion or residual spinal
stenosis. Dr. Liddell performed a C6-7 epidural injection.

27.0n January 4, 2018, Dr. Liddell saw Pham noting she showed no response to
any of the treatments provided and a negative EMG. He diagnosed her with
adhesive capsulitis of the right shoulder. He performed a right shoulder
Injection which was paid for by Employer and Insurer.

28.0n March 20, 2018, Pham underwent an MRI of her brain which showed
migrainous changes.

29.0n April 20, 2018, Pham underwvent an MR of her cervical spine which

showed no changes since her surgery.
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30.0n June 7, 2018, Pham was seen by PA-C Brett Bastian who released her to
return to work full duty without restrictions.

31.0n June 12, 2018, Employer and Insurer made their final TTD payment to
Pham,

32.0n July 27, 2018, Pham had a normal EMG.

33, 0n August 21, 2018, PA-C Bastlan noted Pham had continued neck and
shoulder pain, but there was no evidence of a failed fusion. He opined that no
neurasurgical intervention would be helpful.

34, On August 30, 2018, Dr. Ryan Noonan assigned Pham an 8% impairment
rating.

35. On Cetober 2, 2018, Pham was seen by Dr. Ripperda who assessed her with
thoracic outlet syndrome of the right thoracic outlet. He referrad Pham for
evaluation of possible thoracic outlet syndrome.

36.0n June 24, 2018 on the recommendation of Dr, Ripperda, Pham undenwent
an MR| of her cervical spine. Mo changes were noted.

37, 0On July 8, 2019, Pham was seen by PA-C Bastian who assessed her with
radiculitis of the right cervical region. He recommended conservative
treatment.

38, On September 3, 2019, Pham saw Dr. Steven Feldhaus. He noted that the
exam was not indicative of thoracic outlet syndrome and opined Pham would
not respond to any type of thoracic outlet decompression.

39. On Ssaptember 26, 2019, Pham was seen by Dr. Asfahani who noted her
angoing pain in her right suprascapular region, right shoulder, and right elbow

with numbness into the nght hand. He referred her to Dr. Liddell.
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40.0n December 10, 2019, Pham was seen by Dr. Liddell who diagnosed her as
having elbow cubital tunnel syndrome and recommended right elbow
subcutaneous ulnar nerve transposition.

41.0n January 14, 2020, Dr. Knutson ordered Pham off work until her surgery.

42 0n January 24, 2020, Dr. Liddell performed a right elbow ulnar nerve
decompression and subcutaneous transposition surgery. Smithfield denied
coverage for the surgery because no doctor had opined that Pham's work
activities were a major contributing cause of her need for the surgery.

43. On February 26, 2020, Pham received a cervical epidural steroid injection

44 0On March 6, 2020, Pham was releassd to work with the limitation that she
could not lift any plastic film for two months.

435.0n May 21, 2020, Pham was seen by Dr. Liddell. She reported the same pain
complaints. He recommended she follow up with spine surgery for her neck
issues

48.0n June 23, 2020, Pham received a cervical epidural stercid injection.

47, 0n July 17, 2020, Pham filed her Petition for Hearing with the Department of
Labor & Regulation {(Department). In the Petition, she alleged she was
permanently and totally disabled as a result of her work-related activities.

48, On October 5, 2020, Pham saw Dr. Knutson who noted that Pham had been
having constant headaches for years and she was diagnosed with chronic
migraines.

49 0On December 18, 2020, Dr, Ripperda ordered another EMG of Pham's upper
right extremity which showed some changes with the right C6 myotome, and

he referred her to the pain clinic.
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50.0n February 2, 2021, Pham underwent a functional capacity evaluation at the
request of her altorney. The results showed she was capable of working full-
time.
51.0n February 9, 2021, Pham saw Dr. Michael Pudenz for chronic pain. He
recommended a spinal cord stimulator.
22.0n March 1, 2021, Pham received a spinal cord stimulator trial placement.
53.0n March 5, 2021, Dr. Pudenz noted Pham reported no improvement in her
pain, and the stimulator was removed.
54.0n November 16, 2021, Dr, Ripperda assigned Pham a 15% whole-person
impairment related to her right cervical radiculopathy and adhesive capsulitis.
55. On January 15, 2022, Dr. Wade Jensen performed a review of Pham’s
medical records. He could not determine that her work activities were a major
contributing cause of the neck and right arm pain or the need for cervical
surgery.
26.0n July 14, 2022, the Depantment approved a stipulation by the paries to
Dismiss the Permanent and Total Disability claim, because Pham continued
to work full-time at Smithfield.
Other facts will be determined as necessary.
Issues Presented at Hearing
On August 15, 2022, the parties met telephonically with the Department
regarding the Prehearing Order in this matter. The parties were asked what issues
would be presented at hearing. The two issues the parties agreed were 1o be presented
are:

1. Causation; and

Smithfield App. 7
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2. Entitlement to Medical Benefits.
Pham has attempted to raise other issues and arguments in her brief but as they were
not included in the Prehearing Order the Department will not address them.
Causation
Ta prevail in this matter, Pham must first prove that her work-related injury is a major
contributing cause of his condition. SDCL § 62-1-1(7) provides, in pertinent part:
“Injury" or "persenal injury," only injury arising out of and in the course of
the employment, and does not include a disease in any form except as it
results from the injury. An injury is compensable only if it is established
by medical evidence, subject to the following conditions:

(a) Mo injury is compensable unless the employment or employment
related activities are a major contributing cause of the condition

complamed of, or
(B} If the Injury combines with a preexisting disease or condition to cause

or prolong digability, impairment, or need for treatment, the

condition complained of is compensable if the employment or

employment related Injury is and remains a major contributing

cause of the disability, impairment, or need for treatment;
The testimony must establish causation to “a reasonable degree of medical probability,
not just possibility.” Jeweit v. Real Tuff, Inc., 2011 5.0. 33, 1 23, 800 N.W. 2d 345, 350.
Pham is “not required to prove [her] employer was the proximate, direct, or sole cause
of his injury." Smith v. Sfan Houston Equip. Co., 2013 5.D. 65, Y 16, 836 N.W. 2d 647,
652. She must prove "that empleyment or employment-related activities [are] a major
contributing cause of the condition of which she complained, or, in cases of preexisting
dizsease or condition, that employment or employment-related injury is and remains a
major contributing cause of the disability, impairment, or need for treatment.” Marton v.
Dewel School Dist, No. 19-4, 674 N.W.2d 518, 521 (5.D. 2004). "[She] must do more

than prove that an injury suslained at her workplace preceded her medical problems.

The axiom “post hoc, ergo propfer hoc” refers to 'the fallacy of ... confusing sequence
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with conseqguence,’ and presupposas a false connection between causation and
temporal sequence.” Rawis v. Cofeman-Frzzel, Inc., 2002 S.0. 130, 1 20, 653 N.W.2d
247, 282

Additionally, the South Dakota Supreme Court has held that a work incident does
not need to be “the" major contributing cause but need only be “a" major contributing
cause, Hughes v. Dakota MV Grain, Inc. and Harfford Insurance, 2021 5.0, 31, 1 21,
9559 N.W.2d 203, "The fact that an employee may have suffered a work-refated injury
does not automatically establish entitlement to benefits for his current claimed
condition.” McQuay v. Fischer Fumiture, 2011 3.D. 21, 1 11 808 N.W.2d 107,
111 (citations omitted). The standard of proof for causation in a worker's compensation
claim is a preponderance of the evidence. Armsfrong v. Longview Farmmns, LLP, 2020 3D
1,921, 838 N.W.2d 425 430

Causation is a medical question, and both parties have offered expert medical
opinions. "The testimony of professionals is crucial in establishing this causal
relationship because the field is one In which laymen ordinarily are ungualified to
express an opinion.” Day v. John Morrell & Co., 490 NW . 2d 720, 724 (5.0, 1992).
Pham has offered the opinion of Or. Ripperda and Smithfield has offered the opinion of
Dr. Jensen.

Dr. Ripperda

Dr. Ripperda is one of Pham's treating physicians. He is board certified in
physical medicine and rehabilitation as well as pain medicine. On February 2, 2022, he
provided an opinion by lefter in which he opined that to a reasonable degree of medical
certainty, Pham had suffered injuries to her right shoulder, right elbow, neck, and right

arm as a result of her October 14, 2015, work injury. He further opined that the medical
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services she had received including physical therapy, acupuncture, injections, and
multiple surgeries were necessary due to the work injury. Dr, Ripperda stated that
Pham's migraines were secondary to her cervical radiculopathy. He testified by
deposition that her work injury was a major contributing cause of her right shoulder
adhesive capsulitis, radiculopathy, ulnar nerve entrapment, and radiculitis. Dr. Ripperda
also testified that Pham's work activities put her at risk for the development of ulnar
nerve-related problems.

Dr. Ripperda adopted the permanent restrictions established at Pham's February
2, 2021, functional capacity assessment. These restrictions include restricting lifting 15
pounds occasionally and 5 pounds frequently, hand coordination must be self-paced,
reaching only within a 20-second time frame, and elevated activity fimited to B0 inches
with necessary breaks. Additionally, Dr. Ripperda was not aware of any of Pham's prior
medical history of the treatment of her shoulder or headaches. Smithfield asserts that
Dr. Ripperda’s opinion is based merely on confusing sequence with consequence.

Dr. Jensen

Dr. Jensen Is a board-certified orthopedic surgeon specializing in spine surgery
who has been in practice for 16 years. He handles approximately 400 cases a year,
roughly 150 of them cervical patients. To form his opinion, he reviewed Pham's medical
records. He noted Pham's diagnoses including neck pain, right arm pain, ulnar
neuropathy of the right arm, chronic headaches, thoracic outlet syndrome, and right
shoulder adhesive capsulitis. At hearing, Dr. Jensen testified that Pham’s MRI from
January 17, 2016, showed only a small disc bulge at C5-6 that was not compressing on
the nerves. He also testified that the difference between the January 2016 and

December 2016 MRE|s was the latter showed disc herniation with some mass effect on
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the C-6 nerve root that had enlarged from the previous MRE|. Cr. Jensen opinad that
Pham's disc herniation had happened |ust prior to the MR in December 2016, and well
after her date of injury. Dr. Jensen further opined that if symptoms persist after an
anterior cervical discectomy and fusion then there was a different source of the
symptoms. He also opined that he belisved, as does DOr. Asfahani, that there is a
myofascial component as she had neck pain since 2014, He concluded that her
symptoms are probably related to progressive degenerative changes, He found it
slgnificant that her symptoms were present before the injury, and he opines that the
progression resulted in the eventual herniation

Dr. Jenzen also reviewed the video of Pham's work activities and he concluded
that her job did not show stressors to her neck. He opined that her work activities are
not @ major contributing cause of her neck condition or need for treatment. He also
noted that her right upper extremity pain did not appear until 6-8 weeks after the cervical
spine surgery. Dr. Jensen opined that the finger symptoms Pham experiences do not fit
the distripution pattern for ulnar nerve issues. He also opined that her work actlivities are
not & major contributing cause of her ulnar nerve condition or need for surgery. He
reached the same conclusion regarding Pham's headaches, He testified that the
injections she received did not resolve the headaches and that indicated her headaches
are chronic migraines. Regarding thoracic outlet syndrome, Dr. Jensen found no
evidence in the records indicating Pham suffered from the condition. She had not been
treated for thoracic outlet syndrome. He opined that Pham's work activities are not a
major contributing cause of any potential diagnosis of thoracic outlet syndrome,

Or. Jensen also addressad Pham's right shoulder referring to the treatment she

had received going back to 2008, He stated that Pham's range of motion was nomal
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throughout her treatment with guarding for the first time in July 2017. He opined that
adhesive capsulitis is a diagnosis where someone cannot move her shoulder either
actively or passively beyond a certain position. It usually happens between the ages of
forty and sixty and anly about twenty percent of cases have a reason or comorbidity.
Eight percent are idiopathic. Dr. Ripperda concluded that the adhesive capsulitis
developed after the surgery. Dr. Jensen disagreed. He testified that Dr. Ripperda’s
conclusion did not make biomechanical or biological sense, He offered fwo reasons in
support of his conclusion. First, adhesive capsulitis or “frozen shoulder” requires an
injury and the surgery would not have caused the shoulder to freeze automatically.
Second, if it were going to freeze due to the surgery it would have occurred much
sooner instead of two-three months after. He opined that Pham's work aclivities are not
a major contributing cause of her night shoulder condition and need for treatment. Dr.
Jensen does not believe that Pham sustained any impairment as a result of her work
injury, nor does she have any work restrictions as a result of the work injury

The Department finds Dr. Jensen's opinion more persuasive, Dr. Ripperda was
unaware of Pham's medical records prior to Injury regarding treatment for her shoulder
or for headaches Dr. Jensen, however, reviewed all of Pham's medical records in
forming his opinion. "Expert testimony is entitled to no more weight than the facts upon
which it is predicated.” Dading v. W. River Masonry, Inc., 2010 5.D. 4 113, 777 NW.2d
363, 367. Both doctors are experts in their fields, but without knowing Pham's history of
treatment in these relevant areas, Dr. Ripperda’s opinion is not well-supported. Dr.
Jensen considered both the timeline of her symptoms and the diagnostic tests
conducted. The Department also finds his analysis of the hernlation forming between

the January 2016 MRI and the December 2016 MR| padicularly significant regarding
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whether the herniation is the result of work activity. For these reasons, the Department
concludes that Pham has failed to meet her burden of proving that her work-related
injury is a2 major contributing cause of his condition pursuant to SDCL § 62-1-1(7). Thus
she is not entitled to additional benefits,

Conclusion

Pham has failed to prove by a preponderance of the evidence that her work-
related injury is and remains a major contributing cause of her current condition.

Smithfield is not responsible for payment of any additional indemnity or medical
benefits.

Employer and Insurer shall submit Findings of Fact and Conclusions of Law and
an Order consistent with this Decision within twenty (20) days from the date of receipt of
this Decision, Pham shall have an additional twenty (20) days from the date of receipt of
Employer and Insurer's Proposed Findings and Conclusions to submit objections
thereto and/or to submit their own proposed Findings of Fact and Conclusions of Law,
The parties may stipulate to a waiver of Findings of Fact and Conclusions of Law and if
they do so, Employer and Insurer shall submit such Stipulation along with an Order
consistent with this Decision.

Dated this 15 day of May, 2023.

SOUTH DAKOTA DEPARTMENT OF LABOR & REGULATION

Mokl Fowo

Michelle M. Faw
Administrative Law Judge
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SOUTH DAKOTA DEPARTMENT OF LABOR AND REGULATION
DIVISION OF LABOR AND MANAGEMENT
Pierre, South Dakota

Workers' Compensation

JODY PHAM, HF No. 8, 2020/21
Claimant,
Vs, FINDINGS OF FACT AND
CONCLUSIONS OF LAW

SMITHFIELD FOODS, SIOUX FALLS

Employer and Selfdnsurer.

The above matter came on for hearing before the South Dakota Department of
Labor & Regulation, Division of Labor & Management pursuant SDCL §62-7-12 and
ARSD §47:03:01. The case was heard by Michelle M. Faw, Administrative Law Judge,
on September 28, 2022, Claimant, Jody Pham, was present and representad by David
King and Kirk D. Rallis of King Law Firm. The Employer/Self- Insurar, Smithfield Foods,
Sioux Falls, was represanted by Laura K. Hensley of Boyece Law Firm, L.L.P.
Mow, therefore, based upon all the files and records herein, the Department of
Labor & Regulation makes the following findings of fact and conclusions of law:
Findings of Fact
1. In 1886, Jody Pham (Pham) began working for Smithfield Foods, Sioux
Falls {Smithfield) as a day laborer. As of September 28, 2022, she had
been working in the bacon department for 14 years.
2. On January 6, 2011, Pham was seen by Dr. Tricia Knutson for
daily headaches.

3. On January 20, 20711, Pham undersent an MEL
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4, On March 4, 2014, Pham was seen by Dr, Michae! Stotz for right neck
and shoulder discomfort,

5. On August 18, 2014, Pham was seean for headaches in and above her
nght eye

6. On April 4, 2015, Pham was seen for pain in her right shoulder area,
Physical therapy was ordered.

7. From August to October 2015, Pham received conservative treatment for
right neck and shoulder pain.

8. On Octobar 14, 2015, Fham was changing the packaging film on the bacon
line and the film fell on her. She was sean by Dr. Bruce Elkins who noted
Pham had pain on the right side of her neck and shoulder, He diagnosed her
with a sprain of igaments in her carvical spine and recommendad physical
therapy. He cleared Pham for full duty noting that Pham preferred to
continue her regular duties. The injury was accepted as compensable by
Ermployer and Insurer.

8. On October 22, 2015, Pham had a physical therapy evaluation,

10.0n November 3, 2015, Pham retumed to work full duty with no restrictions.

11.0On Movember 8, 2015, Pham was seen by Dr. Elkins reporting her neck
and shoulder wera doing weall, and she was doing her regular job duties
without difficulty.

12.0n December 30, 2015, Pham saw Dr. Elkins for wersening headaches.
She denied neck and shoulder pain. She continued to work full duty without

restrictions.
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13.0n January 27, 2016, Pham was seen by Dr. Lisa Viola complaining of
headaches. An MRI was performed of Pham's C-spine which showed C5-6
broad-based right central protrusion with mild compression of the right
ventral thecal sac without significant stenosis.

14.0n February 22, 2016, Pham was saen by Dr, Wissam Asfahani who noted
har symptoms were suggestive of carpal tunnal syndrome. Ha opined that
the MRI results were not impressive with only 8 small bulge that he did not
think was contributing to her neck pain. He did not feel she would be nafit
from naurcsurgical intervention.

15.0n March 20, 20168, Pham saw Dr. Thomas Ripperda at the request of Dr,
Asfahani. Dr. Ripperda recommended oral steroids and for Pham fo continue
to work without restrictions.

16.0n May 2, 2016, Pham was given a cervical injection and allowed back
o work for full duty.

17.0n Decembar 13, 2016, Pham underwent an MRI that showed a new
paraceniral to foraminal disc extrusion with potential mass effect upon
the exiting C-8 nerve root.

158.0n January 19, 2017, Pham was sean by Dr. Asfahani who noted Pham
was experigncing waorsening neck pain. He recommendad a cenvical
discectomy and fusion.

19.0On January 31, 2017, by letter, Dr, Asfahani was asked to opine
on causation. He also reviewsd a DVD showing Pham's job

activities.
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20.0n March &, 2017, Dr. Asfahani responded to the January 31 letter
apining that Pham had degenerative disc disease of the carvical spine
and a disc hermiation at C5-6. He furthar opined that it was difficult fo say
the cause of her cervical condition, and he did not opine that the work
activities were a major contributing cause of her condition and need for
treatment.

21.0n April 19, 2017, Pham underwent surgery paid for by Smithfield. Pham
was ordered off work for three months, Smithfield paid benefits.

22.0n July 21, 2017, Pham undarsvant an MEI of her right shouldar.

23.0n August 17, 2017, Pham was seen by Dr. Travis Liddell for her right
shoulder pain. He diagnosed her with adhesive capsulifis of the shoulder
and recommeandad an injection.

24.0n September 15, 2017, Pham demonstrated a functional range of
medion and strength.

25.0n November 8, 2017, Pham was seen by Dr. Liddell complaining of
the same sympioms as before the surgery

26.0n December 1, 2017, Pham underwent a cervical CT scan which
revealed previous ACDF at C5-6 without evidence of failed fusion or
residual spinal stenosis. Dr. Liddell performed a C&-7 epidural injection.

27.0n January 4, 2018, Dr. Liddell saw Pham noting sha showed no response
to any of the treatments provided and a negative EMG. He diagnosed her
with adhesive capsulitiz of the right shoulder. He performed a right shoulder

injection which was paid for by Employer and Insurer.
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28.0n March 20, 2018, Pham underwent an MRI of her brain which
showed migrainous changes.
29.0n April 20, 2018, Pham underwent an MR of her cenvical spine

which showed no changes since her surgery.

30.0n June 7, 2018, Pham was seen by PA-C Bratt Bastian wha releasad her
to return to work full duty without restrictions.

31.0n June 12, 2018, Employer and Insurer made their final TTD payment
te Pham.

32.0n July 27, 2018, Pham had a normal EMG.

33.0n August 21, 2018, PA-C Bastian noted Pham had continued neck and
shoulder pain, but thera was ne avidence of a failed fusion, He apined that
no nedrasurgical intervention would be halpful,

34, 0On August 30, 2018, Dr. Ryan Noonan assigned Pham an 8%
impairment rating,

35.0n October 2, 2018, Pham was seen by Dr, Ripperda who assessed her
with thoracic cutlet syndrome of the right theracic outlet. He referred Pham
for evaluation of possible thoracic outlet syndrome.

35.0n June 24, 2019, on the recommendation of Dr. Ripperda, Pham
undernvent an MRI of her cervical spine. Me changes were noted.

37.0n July 9, 2018, Pham was seen by PA-C Bastian who assessed her
with radiculitiz of the right cervical region. He recommended
conservative treatment.

38.0n September 3, 2018, Pham saw Dr. Steven Feldhaus. He noted that the
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examwas not indicative of thoracic cutlet syndrome and epined Pham
would not respond to any type of thoracic outlet decampression.

35.0n Septernbar 26, 2019, Pham was seen by Dr. Asfahani who noted her
engeing pain in her nght suprascapular region, right shoulder, and nght

elhow with numbness into the right hand, He referred her to Dr, Liddell.,

40.COn December 10, 2018, Pham was seen by Or. Liddell who diagnosed her
a5 having elbow cubital tunne! syndrome and recommendead nght elbow
subcutaneous ulnar nerve transposition.

41.0n January 14, 2020, Dr. Knutson erdered Pham off work until her surgery.

42.0n January 24, 2020, Dr, Liddell performed a right elbow uinar nerve
decomprassion and subcutanaous transposition surgary. Smithfiald
denied coverage for the surgery because no decter had opined that
Pham's work activities were a major contributing cause of her need for the
surgery,

43.0n February 26, 2020, Pham received a cervical epidural steroid injection,

44.0n March 8. 2020, Pham was released to work with the limitation that
she could not lift any plastic film for bea months.

45.0n May 21, 2020, Pham was seen by Dr. Liddell. She repored the same
pain complainis. He recommended she follow up with spine surgery for her
neck issues.

45.0n June 23, 2020, Pham received a cervical epidural steroid injection.

47.0n July 17, 2020, Pham filed her Petition for Hearing with the Dapartmant

of Labor & Regulation (Department). In the Patition, she alleged sha was
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permanently and totally disabled as a result of her work-related activities.
48, 0n Qctober 5, 2020, Pham saw Dr. Knutson who noted that Pham had
been having constant headaches for years and she was diagnosed with
Chrome migrames
49, 0On December 18, 2020, Dr. Ripperda ordered another EMG of Pham's
upper right extremity which showed some changes with the right C6

myoteme, and he referred her to the pain clinic.

30.0n February 2, 2021, Pham underwent a functional capacity evaluation at
the request of har attorney. The results showed she was capable of working
full-time.

51.0n February 9, 2021, Pham saw Dr. Michael Fudanz for chronic pain.

He recommendead a spinal cord stimulator.

52.0n March 1, 2021, Pham received a spinal cord stimulator trial placement.

23.0n March 5, 2021, Dr, Pudenz noted Pham reported no improvement in
her pain, and the stimulator was removed.

54.0n Movember 16, 2021, Dr. Ripperda assigned Pham a 15% whole-person
impairment ralated to har right carvical radiculopathy and adhasive
capsulitis.

o9 On January 15, 2022, Dr. Wade Jensen performed a review of Pham's
medical records. He could not determine that her work activities were a
majer contributing cause of the neck and right arm pain or the need for
cervical surgery,

96, 0n July 14, 2022 the Department approved a stipulation by the parties to
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Dismiss the Permanent and Total Disability claim, because Pham
continued to work full-time at Smithfield.

27 .0Or. Ripperda is one of Pham's treating physicians.

58.He is board certified in physical medicine and rehabilitation as well as pain
medicine,

29.0n February 2, 2022, he provided an apinion by katter in which he opined
that to a reasonable degree of medical certainty, Pham had suffered
injuries to her right shoulder, right elbow, neck, and right arm as a result of
her Octobar 14, 2015, work injury.

G0, He further opined that the medical services she had received including
physical therapy, acupuncture, injections, and multiple surgeries were
necessary due to the work injury.

61.0r. Ripperda stated that Pham's migraines were secondary to har cervical
radiculopathy.

62.He testified by deposition that her work injury was a major contributing
causa of her right shoulder adhasive capsulitis, radiculopathy, ulnar narve
entrapment, and radiculitis.

63.Dr. Ripperda alse testified that Pham's work activites put har at risk for the
devalopment of ulnar nerva-ralated problams.

64.0Dr. Ripperda adopted the permanent restrictions established at Pham's
February 2, 2021, functional capacity assessment. These restrictions
include restricting lifting 15 pounds cccasionally and 5 pounds fraquently,

hand coordination must be sef-paced, reaching only within a 20-second
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time frame, and elevated activity limited to 60 inches with necassary
breaks.

63.Dr. Ripperda was not aware of any of Pham's prior medical history of the
treatment of her shoulder or headaches.

66, Or. Jensen is a board-certified orthopedic surgeon specializing in spine
surgery who has baean in practice for 16 years.

67.He handles approximately 400 cases a year, roughly 150 of them cervical
patients,

68._To forrm his opinion, he reviewad Pham's madical racords.

69.He noted Pham's diagnoses including neck pain, right arm pain, ulnar
neuropathy of the right arm, chronic headaches, thoracic outlet syndrome,
and right shoulder adhasive capsulitis.

70_At hearing, Dr. Jensen testified that Pham's MR | from January 17, 2018,
showed only a small disc bulge at C5-6 that was not compressing on the
nenrn/as.

T1.He alzo tostified that the difference batween the January 2016 and
December 2016 MRIs was the latter showed disc hemiation with some

mass effect on the C-6 nerve root that had enlarged from the previous
MEL.

72.Dr. Jensen opined that Pham's disc herniation had happened just prior to
the MR in December 2016, and well after her date of injury.

73.0r. Jensen further opined that if symptoms persist after an anterior cervical

discectomy and fusion then there was a different source of the sympioms.
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74, He also opined that he believed, as does Dr, Asfahani, that there is a
myofascial component as sha had neck pain since 2014,

73. He concluded that her symptoms are probably related to progressive
degenerative changes.

76, He found it significant that her symptoms were presant bafore the injury,
and ha opines that the prograssion rasulted in the eventual hamiation.

77.0r. Jensen reviewed the video of Pham's work activities and he concluded
that her job did not show stressors to her neck.

T8, He opined that har work activities are not a major contributing cause of
her neck condition or need for treatment.

78, He also noted that her right upper exiremity pain did not appear until 6-8
waeks after the carvical Spina surgary.

80 Dr. Jenzen opinad that the finger symplorms Pham experiences do not fit
the distribution pattern for ulnar nerve issues.

81.He also opined that her work activities are not a major contributing cause
of har ulnar nerve condition or nead for surgary.

82. He reached the same cenclusion regarding Pham's headaches,

83. He testified that the injections she receved did not resolve the headaches
and that indicated her headachas are chronic migraines.

84 Dr. Jensen found no avidence in the records indicating Pham sufferad
from thoracic outlet syndrome

85.Phamn had nat been treated for thoracic outlet syndrome,

BB.He opined that Phar's work activities are not a major conbributing cause

1]
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of any potential diagnasis of thoracic outlet syndrome,

B7.Dr. Jensen also addressed Pham's right shoulder referring to the treatmant
she had received going back to 2008,

88. He stated that Pham’s range of motion was normal throughout her
treatment with guarding for the first time in July 2017,

B9._He opined that adhesive capsulitis is a diagnosis where somaona cannot
move her shoulder either actively or passively bevond a carain position. It
usually happens between the ages of forty and sixty and only about twenty
parcant of cases have a reason or comarbidity. Eight parcent are
idiopathic.

80.Dr. Jensen disagreed with Dr. Ripperda conclusion that the adhesive
capsulitic developad after the surgery.

81.He testified that Dr. Ripperda’s conclusion did not maks biomechanical or
biclogical sense.

82.He offered two reasons in support of his conclusion.

*»  First, adhesive capsulitie or "frozen shouldar” raquires an Injury
and the surgery would not have caused the shoulder to freeze
automatically.

* Second, if it were going to freaze due to the surgery it would
have occurred much sooner instead of two-three months after.

83. He opined that Pham's work activities are not a major contributing cause of
her right shoulder condition and nead for treatmant.

84, Dr. Jensen does not believe that PFham sustained any impairment as a

11
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result of her wark injury, nor does she have any work restrictions as a
result of the work injury,
85. Any finding of fact more praperly designated as a conclusion of law is
hereby mcorporated as such.
Conclusions of Law
1. To prevail in this matter, Pham must first prove that her work-ralated injury is a
major confributing cause of his condition. SDCL § 62-1-1(7) provides, in
pertinent part:

“Injury” or “parsenal injury,” only injury arising out of and in the
course of the employment, and does not include a diseasa in any
form except as it results from the injury. An injury is compensabla
only if it is established by medical evidence, subject to the following
conditions:

{a) Mo injury s compensable unless the employment or
employmant related activities are a major contributing cause
of the condition comphlained of, or

{b}  If the injury combines with a preaxisting disease or condition
to cause or prelong disability, impairment, or need for
freatment, the condition complained of is compensable if the
amploymeant or employment related injury is and rermains a
major contributing cause of the disability, impairment, or
naad for treatmant;

2. The testimony must establish causation to "a reasonable degree of medical
probability, not just possibility," Jewetf v. Real Tuff, Inc., 2011 8.D. 33, 7 23,
800 N.WV. 2d 345, 350,

3. Pham is "not required to prove [her] employer was the proximate, direct, or
sobe cause of his injury.” Smith v. Stan Houston Equip. Co,, 2013 5.0. 65,1
16, 836 N.W. 2d 647, 852,

4, Sha must prove “that employmeant or employment-related activities [are] a

major contributing cause of the condition of which she complained, ar, in

12
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cases of preexisting disease or condition, that employment or employment-
refated injury is and remains a major contributing cause of tha disability,
impairment, or need for treatment.” Norfon v. Dewel Schoo! DVl No. 19-4,
674 N.W.2d 518, 521 (5.0D. 2004),

5. “[She] must do more than prove that an injury sustained at her workplace
pracedad har medical problems.

6. The axiom “post hoc, ergo propfer hoc,” refers to ‘the fallacy of ... confusing
seguence with consequence,’ and presupposes a false connection between
causation and temporal sequence.” Kawils v. Coleman-Frizzel Inc., 2002
S.D. 130, 91 20, 653 N.W.2d 247, 252.

7. The South Dakota Supreme Court has held that a work incident does not
neaed to be "the™ major contributing cause but nead only be "a" major
contributing cause. Hughes v Dakote Mill Grain, lnc. and Harfford
Insurgnce, 2021 5.0. 31,7 21, 858 N.W.2d 803

8. "The fact that an employee may have suffered a work-related injury does not
auvtomatically establish entitlerment to benefits for his current claimed
condition." McQuay v. Fischer Furmniture, 2011 S.0. 91, T 11 808 N.W.2d
107, 111 (citations omitted).

8. The standard of proof for causation in a worker's compensation claim is a
preponderance of the evidence. Armstrong v. Longview Farms, LLP, 2020
SD 1,121, 838 N.W.2d 425, 430

10.Causation is a medical guestion, and both paries offered expert medical

apinions.
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11."The testimony of professionals is crucial in establishing this causal
relationship because the field s one In which laymen ordinarily are
unqualified to express an opinion.” Day v John Momell & Co., 490 N.W.2d
720, 724 (S.D. 1982).

12.The Department finds Dr. Jensen's opinion more parsuasive. Dr. Ripperda
was unaware of Pham's medical records priar to injury regarding treatmeant
for her shoulder or for headaches. Dr. Jensen, however, reviewed all of
Pham's medical records in farming his opinion.

13."Expert tastimony is entitled to no mora waight than tha facts upon which it
is predicated." Darling v. W River Masonry, Inc., 2010 8.0 4, 113, 777
N.W.2d 363, 367,

14.Both doctors are experts in thair fields, but without knowing Pham's histary
of treatment in these relevant areas, Dr. Ripperda’s opinion is not well-
supported.

15. Dr. Jensen considerad both the timelina of har symptoms and the diagnostic
tests conducted,

16. The Department also finds Dr. Jensen's analysis of the hemiation forming
batwean the January 2016 MRI and the December 2016 MRI particularly
significant regarding whether the hemiation is the resull of work activity.

17.Thus, the Departmeant concludas that Pham has failed to meat her burden of
praving that her work-related Injury is a major contributing cause of her
condition pursuant to SDCL § 62-1-1(7).

18. Pham is not entitled to additional banefits.
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19. Any conclusion of law more praperly designated as a finding of fact is hereby
incorporated as such

Dated this 259th day of June, 2023.
BY THE DEFARTMENT:

IMiache L Fowo

Michelle M. Faw
Administrative Law Judge
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SOUTH DAKOTA DEPARTMENT OF LABOR AND REGULATION
DIVISION OF LABOR AND MANAGEMEMNT
Pierre, South Dakota

Workers' Compensation

JODY PHAM, HF No. B, 2020/21

Claimant,
ORDER

V5.
SMITHFIELD FOQDS, SIOUX FALLS

Employer and Salf-
Insurer.

The above matter came on for hearing before the South Dakota Department of
Labor & Regulation, Division of Labor & Management pursuant SDCL §62-7-12 and
ARSD §47:03:01. The case was heard by Michelle M, Faw, Administrative Law Judge,
on September 28, 2022. Claimant, Jody Pham, was present and represented by David
king and Kirk D. Rallis of King Law Firm. The Employer/Self- Insurer, Smithfield Foods,
Sioux Falls, was represented by Laura K. Hensley of Boyce Law Firm, L.L.P

The Department of Labor & Regulation having heard, reviewed, and considerad
all avidence, tagather with the files, racords, pleadings, and exhibits, as well as the
briefs of the parties, and being in all things duly advised, and having issued a writien
Decision dated May 15, 2023, and having entered its Findings of Fact and Conclusions
of Law, and for good cause appearing, it is haraby:

ORDERED AND ADJUDGED that Pham has failed fo prove by a preponderance
of the evidence that her work-related injury is and remains a majer contributing cause of

har current condition; and
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It iz further ORDERED AND ADJUDGED, that Smithfield is not responsible for

payment of any additional indemnity or medical benefits on behalf of Pham.

Dated this 28th day of June, 2023.
BY THE DEPARTMENT:

Miche Ll Towo

Michalla M. Faw
Administrative Law Judge

17
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gL PREME COLRT
STATE OF SOUTH DAKOTA
FILED

OCT =7 2024
STATE OF S0UTH DAKOTA : IN CIRCUIT COURT

COUNTY OF MINNEHAHA ) ek SECOND JUDICIAL CIRCUIT

e o a—

JODY PHAM 49CTV23-2047

Claimant and Appellant,

MEMORANDUM DECISION
L AND ORDER REVERSING
DEPARTMENT OF LABOEK
SMITHFIELD FOODS, SIOUX FALLS,
Employer/Self-Insurer
and Appelles.

The above-entitled appeal came before the Court for oral arguments on the
25th day of March and the 20th day of May, 2024 Appellant Jody Pham was
represented by her atterney, David King, of King Law Firm. Appellee Smithfield
Foda was represented by its attorneys, Laura K. Hensley and Kristin N. Derenge, of
Boyce Law Firm, LLP. Following the second hearing, cach party submitied &
Supplemental Brief and Appendiz. The final submissions were deliversd to the Court
on June 21, 2024. After having considered the administrative record, briefs,
appendices, and arguments of the parties, the Court 1ssues this Memorondum

Decision and Order,

FACTUAL AND PROCEDURAL BACKGROUND
Appellant Jody Pham (Pham) was born and attended school in Vietnam. After
moving to Sipux Falls, she bogan working for Smithfield Foods, Inc. (Smithfield) in

1996. She has worked at her current position on the bacon packaging hme for fourteen
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vears. Her job requires that she push and pull bacon meat to ensure it is correctly
poaitioned on the line before entering the pau-:l-:ing machine, She is alse responsible
for replacing the film packaging reel, which weighs about a hundred pounds when
full, whenever it breaks or runs out.

Om October 14, 2015, the film reel fell onto Pham while she was changing it,
causing injuries to her neck, right shoulder, and right arm. Pham initially went to
Smithfisld's on-site first sid office but was later sent by Smithfield to AMG
Oecupational Medicine for evaluation. There, Dr, Bruce Elkins diagnosed Pham with
a ligament sprain of the cervical apine, as well as a sprain of the right shoulder and
arm. Pham told Dr. Elkins that che had been experiencing discomfort in ber right
upper trap and neck musculature for over a year. She deseribed the pain as having
gradually increased over time, often starting in her neck and radiating up the right
gide of her shoulder and head. Pham also reported experiencing headaches for the
same amaunt of time and taking Ibuprofen daily to reliéve the pain. She was referred
by Dr. Elkins for additional workup (s complete medical examination) and physical
therapy, which ahe parsuad.

On January 27, 2016, an MRI was conducted on Pham's cervical spine. On
March 30, 2016, Pham was refcrred to Dr. Thomas Ripperda at Avera Physical
Medicine and Rehab for ongoing neck and right arm pain. Dr. Ripperda reviewed

Pham's MRI and noted it showed a broad-based, slightly night-sided central disc
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protrusion, or herniation!, at the C5-C6 vertebrae level of the spine. Dr. Ripperda
opined that the herniation had created cervical radiculitis? potentially following the
C3 or C6 nerve root distribution. After subsequent cervical epidural injections gave
only transitory relief, De. Ripperda recommended a repeat MRI, because her
continuing pain was constant, unchanged and exacerbated by activities such as
“reaching, pushing and pulling.” Conducted on December 20, 2016, Pham's second
MRI showed that the diac herniation at the C5-C6 vertebrae level om Pham's epine
wag worgening and now was defimtely affecting the C6 nerve root and causing her
reported symptoms. That same day, Dr. Ripperda reviewed Fham's job description
and noted that its frequent pushing and pulling motion requirements had put her at
rigk for the disc herniation that had occurred, and its subsequent worsening.
Bmithfisld accepted Pham's treatment from the October 14, 2015, injury as a
compensable workers' compensation claim. Her injury was characterized as
“cumulative”, and she was approved for temporary total disability (TTD) payments
and for related treatment. As such, 1t was recognized that her condition was of a
nature that had developed over time and worsened as she continued working. See,
Webster's Twentisth Century Dictionary (1933 Ed.) at 411 (increasing or augmenting
over time; as a cumulative action.”) Over the next several years, Pham received

extensive medical troatment for porsistont pain in her neck, right arm, and right

! Cervical dise herniation is an acube epunal injury occarcing between the base of the akull and the
upper part of the back. Samir Sharrak & Yasr Al Khallll, Cervieal Diec Herniotion, Natlonal Library
of Medizine, (Aug. T, 3024), httpetwerw.noebinbm, nihb, govbocke/NBES4BE1E,

¥ “Radiculitis or radicular pain is tranaferred pain thal w ‘radiated’ along the path of a nerve due to
presaure on the nerve root st its connection to the spinad column® Rodiculins, Bonatd Spine Instiute,
(Hug. 7, 2024), hitpsiwww bonaticomicondibona'radiculitia
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shoulder, headaches, and right arm tingling. Her care included physical therapy,
MRIs, CT scans, EMG studies, cervical epidural stercid injections, and on April 19,
2017, a C5-C6 Antarior Cervical Discectomy and fusion surgery. All these treatments
were acoepted as compensable by Smithfield and paid under Pham's workers'
compensation claim.,

Below is a non-exhaustive summary of the numerous dingnoses Pham received

irom physicians between 2017 and 2021;

i Date of Medical Medical Assessment
! Asgessment Profeazional of Pham's Condition

| Dr. Wissam Asfahan,
| February 22, 2016 | Avera Medical Group | Carpal tunnel syndrome
Meurosurgery | [

T Right shoulder adhesive capsulitis),

August 17, 2017 g&gﬂ.‘mﬂ“ﬁ;ﬂfﬁm right shoulder tendinitis, and right
" _| upper extremity radiculopathy =

Dr. Liddel, CORE :r Right shoulder tendinitis and [

Dotober 1T 2017 | Orthopedies | corvical radiculopathy*
January 4, 2018 g:mlizﬁﬁmﬂ‘ﬂ ;Lifnhﬁ:: eapeulitis of the right
PRETg— Dr. Liddel, CORE | Right shoulder adhesive capsulitis
d Orthopedics and right-hand paresthesia
Dﬁiﬂvm Cervical radiculopathy and definite
Aungust 27, 2018 Orthope d-t et ulnar nerve distribution
Sp-:nr:u:Mndin::ine involvement on the right side

9 Commoanly callod "frozen shouldes” pdbesive capeulitia "is oo inflammatory condition causing
ghoulder stiffness and pain” John M. 5t Angelo et al,, Adbesive Capsalits, National Libeary of
Medicine, (Aug. T, 2024), httpa:fwww.nchi.nlm.nih gowhooke/ NBRAIZO5S

¥ Cervicnl radiculopathy cecurs “where the nerve reof of a spinal nerve w compressed o impaired,
causing the pair and symptoms to spread heyond the neck and radiste to other aress of the body, such
ag the arma, neck, chest, vpper back, and shoulders,” Warren Magnue ei al., Corvienl! Radiculopatihy,
Matipnal Libeary of Modicine, (Aug. 7, 2024}, hitpa:ieww nebi nlom, nihogovbocks™BR44 1828,
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October 2, 2018

Dr. Ripperda, AMG
Physical Medicine and

Dir. Adil Shaikh, Avers |

| Thoracic outlet syndromoe® of the
| right thoracic cutlet and cervical
Raohabilitation | d

dise herniation

Right thoracic outlet syndrome and

| June 11, 2018

T B By L

Nawhmbine 142018 ;}{mic and Sports cubital carpal tunnel syndrome
Dr. Ripperda, AMG Thoracic outlet syndrome of the

April 30, 2015 Physical Medicine and | right thoracic outlet and cervical
| Rehabilitation dise herniation

Dr. Ripperda, AMG
Phyaieal Medicing wnd
Rehahilitation

Thoracic outlet syndrome of the
right thoracic outlat and cervieal
dige herniation

Dr. Brett Bastian,

it 2 e —_

Radiculitia of right cervical region

iy Aiaa AMG Neurosurgery
Dr. Micheal Langston y
I vy ; * | Ulnar neuropathy at elbow of right
.f October 22, 2015 AMG 'Drthnp-e_d_u: ﬂ_::ui axtremity
: : Sports Rehabilitation
- nber 10. 201g | DT Liddel, CORE I Raght albow cubital carpal tunne|
| Deoe Orthopedics ayndrome
'| Dr. Timothy Metz, | Coarvical pnraupmuua m:,-ufamal
 February 26, 2020 | Avera McKonnan | pain® involving splenius and
Huospital trapezius muscle groups

Dir. Metz, Avers

June 23, 2020 Mbidtannan Homita ! Right cervical radiculopathy
' ' Dr. Langston, AMG |
| August 20, 2020 Gr;h:;}p:-di: and Sporta | Positive Spurling test’
b Rehabilitation e )
Dr. Ripperda, AMG — —
November 25, 2020 | Physical Medicine and NEW] e oot irritation on right side of |
Rehahilitation
December 18, 2020 m&! Zﬂ' Ll Idrﬂﬁ;nd Right shoulder pain, residual C&
' Rehabilitation nerve irritation

b Thorwcic outhet syndrome “presents with arm prin and swelling, arm fmtiger. parestheaias, weakness,
and discoloration of the hand,” Eric J, Panther ot al, Thoroels outlel smdrome: 6 réview, J Shoulder
Elbow Surg, (Aug. 7, 20243, hitpes: fdoorg! 10010164 e 2022 06,025,

* Myafascial pain syndrome is & chronic muscle pain disorder. Helgard P, Meyer, Myofaeoial pain
apadrome @i (02 guggesied Fole ta the pathogenesis and brealment of fhrompalgio smdrens, Current
Pain and Hendache Reporta Vol 8, (Aug, 7, 2024}, httpeWdoi: 101007 s L 1B 16-002-0045-x,

T A positive Spurling Test indicates "s cervical nerve rool compression commenly related fo
intervartabral diee pathology (e.g., herniution).” Steven J. Jones & John-Mark M. Miller, Spuritng
Test, Matzonal Labrary of Medicine, (Aug, 7, 2024), httpeliwww, nobinlm. nibgovbooksNBR 493152,
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Dr. Ripperda, AMG |
January 26, 2021 Physical Medicane and | Right cervical radiculopathy
Rehabilitation

_—— =

Despite the wide-ranging medical care and support, Pham continued to report
that her pain wag constant and severe, On August 30, 2018, Smithfield requested
that AMC Occupational Medicine perform an independent medical examination and
impairment rating® of Pham. Dr. Byan Noonan assessed a cervical-only eight percent
permanent partial whole person (IOWP) impairment rating. Smithfield accepted the
rating as compensable but did not provide Pham with permanent partial disability
{(PPD) payments until nearly six months later®.

Around the same time, Smithficld seemingly made its own determination that
there was no medical evidence to support Pham's work injury or activities being =
major contributing eause of her current medical condition and ongoing treatment. As
a reault, Smithfield began submitting all of Pham's medical bills, starting with
treatment occurring after August 30, 2018, to her health insurance instead of
proceesing them through workers' compensation. Smithfield did not notify Pham of
or provide an explanation for ita unilateral decision to stop covering her madical costs.
Smithfield never sent a formal denisl of the previously accepted claim. Instead,
Pham, a non-native English speaker, would only have known about this significant
change in her workers' compensation benefita from Smithfheld-issued health

insurance statemenits,

e M

U r. Ripperds teetified that an impairment rating is “the svaluation for the amaunt of functisnnl Lass
that you've had feom the type of inguriee that you have had ® Admin, H. 12806
® On March 1, 2018, Pham received PPD payments in the amount of §14, 804,52
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Conseguently, Pham continued seeking relief for her enduring pain, but
Smithfield no longer paid the associated bills ag work-relsted. Some of the more
significant procedures she underwent include ulnar nerve decompression surgery on
her clbow on January 24, 2020, and spinal cord stimulator trial placement on March
1. 2021. After Smithfield denied coverage for the elbow surgery, Pham filed a Petition
for HBearing with the Department of Labor {(Department) on July 17, 2020, arguing
that her cumulative work-related trauma was and remained a major contributing
cause of her ongoing medical treatment and condition. Pham allegad that she was
permanently disabled as a result of the work-related injury and was entitled to
coverage of all past, present, and future refated treatment. 20

A hearing was hald before Adminietrative Law Judge Michelle Faw (ALJ) on
September 28, 2022. Pham offered the testimony of her treating physician, Dr.
Ripperda, through a video deposition and his written opinions, as well as all her
relevant medical records. Dr. Ripperda opined that Pham's work was a major
contributing cause of all her care and trestment, up through her current condition.
Smithfield offered the live testimony of Dr. Wade Jensen, an orthopedic surgeon it
retaiped on January 15, 2022, to conduct a comprehensive review of Pham's medical
records. Dr. Jensen opined at the hearing that Pham work activities were not a
major contributing cuuse of any of her injuriss or conditions, dating back to the initial

claim in 2015, including her current eondition or need for treatment. Dr. Jenwen's

13O Jdl.;r 14, 2022, tha De-p.u.l‘lﬂi-u:lﬂ. upphhleti i Joiak Eljpuh!iun and CUrder betwean Pham and
Bmithfield, dismissing Pham's Permarnent Tatal Thsability benefita daim, leaving the issus of
cousation of her medical conditions to be Ltigated.
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opinion was based wholly on his paper review, having never personally examined or
treated Pham.

Ultimately, the Ald found in her decision dated May 15, 2023, that Dy
Jensen's opinion was more persuasive than Dr. Ripperda’s and determined that
Pham failed to prove by a preponderance of the evidence that a work-related injury
whaa and remained a major contributing cause of her condition and continuing need
for treatment. The ALJ gave great weight to the fact that Dr. Jensen had reviewed
Pham's entire medical record in forming hia opinion, and described Dr. Ripperda's
opinion, which she concluded was based on a less comprehensive knowledge of Pham's
medical history, as “not well-supported ™ Accordingly, the ALJ ruled that Pham was
not entitled to any further workers' compensation benefits. The Department adopted
the Al-)'a decision as it final determination in the case,

Pham appeals the Department’s decision.

STANDARD OF REVIEW

SDCL § 1-26.36 governs the weight that a court gives to the Department’s
decisions:

The court shall give great weight to the indings made and inferences
drawn by an agency on questions of fact, The court may affirm the
decision of the agency or remand the case for further proceedings. The
court may reverse or modify the decision if substantial rights of the
appellant have been prejudiced because the administrative findings,
inferences, conclusions, or decisions are:

{1} In violation of constitutional or statutory provisions;
{2) In exceas of the statutory authority of the agency;
{31 Made upon unlawlul procedurs;

() Affected by other error of law:
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(5} Clearly erronaous in light of the entire evidence in the record;

ar
(6} Arbitrary or capricious or characterized by abuse of discretion
or clearly unwarranted exercise of discretion.

A court shall enter its own findings of fact and conclusions of Taw or may
affirm the findings and conclusions entered by the agency as part of its
Judgment. The circuit court may award costs in the amount and manner
apecified in chaptor 15-17,

SDOL § 1-26-36.
The South Dakota Supreme Court has further explained:

"[Alctions of the agency are judged by thes clearly erroneous standard
when the issue is a question of fact.” Id. (citing Darling v. W River
Masonry, Inc., 2010 8.D. 4, 7 10, 777 N.W.2d 363, 366). “[A]ctions of the
agency are fully reviewable when the issue is a question of law " Darling,
20108 D. 4,9 10, 777 N.W.2d at 366 {citing Orth v. Stoebner & Permann
Constr., Inc., 2008 5.D. 99, 1 27, 724 N.W.2d 686, 692), Jurisdictional
iegwes are gquestions of law and are reviewed de novo. Martin/ o
American Colloid Co.f, 2011 8.D. 57, 1 B, 804 N'W.2d [65,] 67. See
O Toole v. Bd. of Tra. of 5.1 Rel. Sys., 2002 8., 77, 1 9, 648 N.W.2d
342, 345. Finally, “[wle review atatutory questions de novo, as they are
questions of law.” Fredekind v. Trimae Lid., 1997 8D, 749, 9 4, 566
NW.2d 148, 180 (eiting Permann v, Dept, of Labor, Unemp. Ina. Dho.,
411 NW.2d 113, 117 (5.1, 1987)).

Knapp v. Homm & Phillips Sermee Co., Ine., 2012 8.D. 82, 1 11, 824 N.W.2d 785,
788, However, “when ‘an agency makes factunl determinations on the hasis of
documentary evidence, such as depositiong’ or medical records,” our review is de nove.
McQuay v. Frscher Furniture, 2011 5.D. 91, 1 10, 808 N.W.2d 107, 110 (guoting
Darling. 2010 8.0, 4,9 10, 777 N.W.2d at 366-67 (quoting Vollmer v. Wal-Mart Store,

Ine, 2007 5.0, 25 9 12, 726 NW.2d 377, 382)).
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LAW AND ANALYSIS

Burden shift

“In & workers' compensation proceeding, the claimant bears the burden of
proving the facts ‘necessary to gualify for compensation by a preponderance of the
evidence.” Mews Am. Mktg. v. Schoon, 2022 5.D. 79, 7 20, 984 N.W.2d 127, 134
(quoting Darling, 2010 S.D_ 4, § 11, 777 N.W.2d at 367) (emphasis added), Pursusnt
to SDCL § 62-1-1(7), to be elimble for coverage, “[tlhe claimant must establish that
hia work-related injury is a major contributing cause of his current claimed condition
and need for treatment.” Me@uay, 2011 SD. 91, T 11, 808 N.W.2d at 111 {citing
Darling, 2010 S.D. 4, 1 11, 777 N.W .24 at 366).

However, as articulated by our Supreme Court, the intent of SDCL § 62-1-1(T)
“is not to place & continuous burden on a claimant once he or she proves a
compensable injury.” Hayes v. Rosenboum Signs & Ouidoor Advert., Inc., 2014 5.1,
64,9 28, 853 N.W_2d 878, 886 See alss Lloyd v Hrands, 2011 8D 28,9 4, 799 N.W.2d
727, 730 ("Cenerally, workers' compensation statutes are to be construed liberally in
the emplovee's favor."). Thus, once an emplovee has satisfied its initial burden of
proof, a paymont undor workers compensation can only be “ended, dimimshod,
increased, or awarded” by either party if after a review, the “department finds that
a change in the condition of the employee warrants such action.” SDCL § 62-7-34.

In a petitien governed by SDOL § 62-7-53, "[tlhe party assarting a change in
condition bears the burden of proving it.” Kasuske v. Farwell, Ozmun, Kirk & Co.,
2006 5.0, 14, T 11, 710 N.W.2d 451, 455 (citing Sophe v. C & R Transfer Co., Ine..

1938 5.D. 8, ¥ 12, 575 N.W.2d 225, 230). "Thus,

10
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if a claimant proves a compensable condition under SDCL 62-1-1{7) and
the employer subsequently feels claimant's condition no longer ‘remains
a mapr contributing cause of the disability, impairment, or need for
treatment],]” SDCL 62-1.1{THb), the employer may assert a change-of-
condition challenge under SDCL 62.7-33 where it bears the burden of
proof.”
Hayes, 2014 50 64, 1 29, 853 N.W.2d at 886 (emphasis in original). Accordingly,
upon notice of coverage and selection of a phyeician,
the employer has no authority to approve or disapprove the trestment
rendered. It is in the doctor’s province to determine what is necessary,
or suitable and proper. When a disagreement arises 8 to the treatment

rendered, or recommended by the physician, i is for the emplover fo
show that the treatment was not necessary or suitable and proper,

Hanson v. Penrod Const. Co., 426 NW.2d 396, 399 (S.D. 1988) (emphasis added).
"SDCL 62-7-33 provides the method for a party to assert [that] change in condition.”
Heoryes, 2014 3.D. 64, § 29, 853 N.W.2d at 586.

On Cetober 14, 2015, Smithfield accepted Pham's injury as compensable and
began paying for related treatment. Owver the next several years, Pham saw numerous
medical doctors and specialists and underwent many treatments for headaches and
pain in her neck, shoulder, and arm, all of which were coversd by workers'
compensation without issue. However, in June 2018, Smithfield unilaterally
determined that Pham's work-related injury was no longer a major contributing
cause of her current condition and terminated workers' compensation coverage for
related treatment. Smithfield did not provide Pham with any notice of or justification
for ita decision. Rather, Smithfield discreetly transferred Pham's medical bitls to her

health insuranco.
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This izsue is a question of law and requires the application of a legal standard.
Because Smithfield had already accepted Pham's injury as compongable, the only wiay
for it to terminate coverage for related treatment was by requesting a review from
the Department, pursuant to SDCL § 62-7-33. Bmithheld did not move under SDCL
§ 62-7-33 and thers is no reference to the statute in the administrative proceedieg.
The AL improperly shifted the burden to Pham to prove that her angoing treatment
was compensable, when it was Smithfield that should have been required to shoulder
the burden to prove the contrary. This error, in and of itself, would require reversal
and remand in this case for a redetermination of the evidence under the proper
burden of proof.

Clearly erroneous

However, assuming SmithSield had properly submitted the requisite regquest,
and the burden of proof had pruperly been shifted to Smithfield to establish a change
in Pham's condition demonateating that any current and future medical treatment
wus nol work-related or was unswitable or improper, it 15 the view of this reviewing
Court that such burden cannot be met on this record, and to hold to the contrary
would be clearly srroneous.

The ALJs analysis and decision on the change in condition issue would require
it to waigh the testimony of the parties’ witnesses with the burden of proof on
Smithfield, and in a subsegquent appeal, the Court would review those findings. Here,
the ALJ pul the burden of proof on Pham, and found Dr. Jensen's opinion more

persvasive than Dr. Ripperda's, primarily because Dr. Jensen reviewsd Pham's entire

i
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medical record in forming his opinion, The ALJ also found Dr. Jensen's opinion
regarding the herniation forming between the January 2016 and December Z016
MREI'e particularly important in ita determination.

When findings of fact are made bazed on live testimony, the clearly erroneous
standard applies. Orth, 2006 SD. 99, 1 28, 724 N.W.2d at 5392 (citing Brown v
Douglas Sch. Dist., 2002 5.D. 92, 1 9, 660 N.W .24 264, 267-68; MeQuay, 2011 5.D.
91,9 14, 808 N.W.2d at 111-12. As 18 the case with all factual inquiries, “[d]ue regard
zhall be given to the opportunity of the agency to judge the credibility of the witnesa "
Schoon, 2022 8.D. 78, 1 32, 984 N W .2d at 137 fcitation omitted). Accordingly, agency
findings from live testimony will only be reversed if "after careful review of the entire
racord, [the court is] definitoly and firmly convineed that a mistake has been mada[]"
Rowls v. Coleman-Frizzell, Inc., 2002 8.D. 130, | 18, 663 N.W.2d 247, 251 (citing
Sopko, 1998 5.0, 8,9 6, 575 N.W._2d at 228).

“When factual determinations are made on the bagis of documentary evidence,
however, [the court will] review the matter de novo, unhampered by the clearly
erroneous rule.” Orth, 2006 5.0 59, 1 28, 724 N.W.2d at 592 (citing Brewn, 2002 5.D.
a2, 1 9, 650 N.W.2d at 268); McQuay, 2011 5.D. 91, 1 20, 508 N.W.2d at 112, While
this general rule applies to transcripts of depositions and medical records, it does not
pertain to depositions that are recorded on camern. "[V]ideo depositions are reviewed
under a elearly erroneons standard bocausa [the] Department had the opportunity Lo
view [the witness’] credibility.” Mareney v, Aman, 1887 5.1, 73, ¥ 6, 565 N.W.2d 70,

72. There iz "no good reason to employ a de novo review when the testimony is by

13
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videotape[] and to use [a different] standard of review when the witnees testifies in
person,” Id. (quoting Curlis v. State, 301 Ark. 208, 213.14. TAS 8. W._2d 47, 50 (1990)).
Such n review “loses sight of the purpose and goals of appellate review.” Id. (quoting
Curtiz, 301 Ark. at 213-14, 783 SW.2d a1 50). Our Supreme Court has further
explained,
The use of video depositions in this case is similar to a jury'a use of such
depositions in a medical malpractice case, wherein they are allowed to
assecs the credibility of the deponemt via video tape. See Staie v
Barber, 1996 8.1, 96, § 23, 552 N.W.2d 817, 821 (stating it is the jury's
rasponsibility to examine a witness’ credibility). Juat as a jury is allowed
to aasess a witness' credibality while watching a video deposition, so is
[the] Department. See, e.g., 44 Amdur Model Triois § 35, at 261 (1992)

{atating videotaped testimony s “capable of preserving the demeanor of
the witness™),

Id.

Therefore, the AlJ's findings regarding the testimony of both Dr. Jensen,
taken in person at the hearing, and Dr. Ripperda, pre-recorded and played ac the
hearing, are reviewed under the clearly erroneous standard. Dr. Hipperda's written
opinions and Pham's medical records from her other providers are reviewed da novo.

Dr. Jensen is a board-certified orthopedic surgeom specializing in spine
aurgery. He has hean in practice for 16 vears and handlea approximately 400 cases a
year, roughly 150 of them ecervical patients. [n January 2022, Dr. Jensen was hired
by Smathfield to perform an independent medical examination of Pham's medical
records, At the hearing. Dr. Jensen opined that Pham’s work activities were not, at
any time, a major contributing cavee of her shoulder, neck, or arm condilions,
headaches, or need for related treatment. Dr. Jensen testified that the dise herniation

and enlarged C6 nerve root present in Pham’s December 2016 MRI Likely oceurred

14
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not long before smad MRI, and well after October 2015, Dr. Jensen stated further that
if those symptoms persist after anterior cervical discectomy and fusion surgery, as
they did for Pham, they musat be caused by something other than damage to a nerve
rool originating from an injury like Pham's.

Additionally, noting that Pham showed a regular range of motion in her right
shoulder up until July 2017, Dr. Jensen testified that Dr. Ripperda's conclusion
regarding Pham's adhesive capsulitis disgnoses did not make biomechanical or
biologieal sense. It was also Dr. Jensen's belief that the tingling and numbness Pham
describes in her fingers does not fit the distribution pattern for ulnar nerve issues.
Dr, Jenssn alao teatified that the failure of injections to resolve Pham's headaches
reflects that they are merely chronic migraines and not related to her work injury.
This i8 further demonstrated, he opined, by the fact that, according to her medical
records, Pham had reported headaches and neck and shoulder pain prior to Octobor
2015. Dr. Jensen also testified that he reviewed a video of Pham's wnfri activities and
believed her job did not indicate any stressors to her neck.

Dr. Ripperda is board certified in phveieal medicine, pain medicine, sand
rehabilitation, and has been practicing medicine for nineteen vears. On February 2,
022, Dr. Ripperda provided a causation letter opinion in which he stated that to a

reasonable degree of medical cortainty, Pham had suffered injuries to her right

shoulder, right elbow, neck, and right arm as a result of her Oetober 2015, work
imjury. In hiz deposition, Dr. Ripperda testified more specifically:

In regard[] to the injury she sustained, the right shoulder I felt was
related to her work accident, specifically the adhesive capaulitia. The

15
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right elbow would be the ulnar nerve entrapment, which was related to
her work injury. The neck pain[,] with the radiculopathy going down the
right arm[,] was related. And then the migraine headaches, which
stemmed from her cervical radiculopathy[] were related to her work

LUy
Admin. R. 1807.

Dir. Ripperds further opined that Pham’s regular duties at Smithfield played a
gignificant role in her worsening conditions and made them difficult to identify:

Activity [Pham] was doing at work certainly put her at risk for
development of ulnar nerve-related problems. And given her pain of the
neck radiating down to her arm, those initial symptoms are likely
masked, to some degree. And as che contimued 1o have persistent
problems that weren't improving, it took a while to identify that as a
potential problem for her.

Admin, B. 1808, Dr, Hipperda explained that "any type of repetitive activity, looking
up, looking down, rotation, pushing and pulling with the arm, can create enough
muscular stabilization compressive force that can cause cervical disc hermiations.”
Admin. R 1811. He also testified to his balief that Pham's injury will likely have
permanant, lifelong consequencas:
1 would anticipate that every five to seven years, she'll need some
additional imaging to her cervical spine to monitor what they call
adjacent — adjacent level disease. Once she has that cervical fusion,
there's potentinl that she could have breakdown at the level above or
below that fusion[,] that will require additional intervention of symptom

control. ... | don't anticipate that she'll be able to succesafully wean away
from the medications, given her persisting symptoms.

Admin. B 1808,
It was Dr. Bipperda’'s opimion that the follow-up MRI in December 2016,

depicting o worsening protrusion in Pham’s spine, was “congiatent with that irvitation

of the C6 nerve root” and “representative that there wag probably more going on with

14
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that than what that initial MRI showed.” Admin. B 1802, 1809, Additionally, on
cross-examination, Dr. Ripperda explained why Dr. Jensen's opinion that Pham's
neck pain was largely myofeacial in origin was not supported by objective testing:
It docen't explain the - the abnormal EMG. 1 mean, the neurogenic
recruitment that she had, the large — large amplitude motor umnits.
They're two findings that you see from prior nerve trauma or irritation.

.. she has a very objective reproducible finding on her EMOG post]-]
surgery that suggests there was nerve root involvement. So deapile the
impression that all her symptoms are just purely muscular in origin, she
— she ended up having findings that were pesitive on the - or the EMG
that suggests otherwise[.] I mean, it suggests there was nerve issues
going on, Onee you injure that nerve root, it may or may not completaly
recover and can give you persistent radicular symptoms.

Admin. . 1817.

Finally, in response to whether Pham having experienced headaches or
migraines prior to October 2016 would alter his diagnosis of causation, Dr. Ripperda
testified:

It would change my opinion depending on how frequently she's getting

treatment for those migraine headeches, and what types of

interventions she had had up to the point of her work-related injury. IF

she had a visit and her headaches were very well controlled and was not

on any medications for migraine headaches, it would not change my

ORI,

Admin. B 1812

After reviewing the conflicting medical testimony, the Court fnds that the ALT
arred in placing more reliance on the opinion of Dir. Jensen rather than that of Dr.
Ripperda. “The testimony of medical professionals is crucial in establishing the causal
relationship between the work-related injury and the current claimed condition

‘because the fizld is one in which laypersons ordinarily are unqualified to express an

opinion.”™ MeGheay, 2011 8.1, 91, 1 20, 808 N_W.2d at 112 (quoting Vollmer, 2007 8.,

17
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25, 9 14, 729 N.W.2d at 382). However, “[tjhe opinion of an examining physician
should be given substantial weight when compared to the epinion of a doctor who only
conducts # review of medical records.” Peterson v Frangelical Lutheran (ood
Samaritan Soc,, 2012 5.0, 52, 9] 23, 816 N W 2d 843, 850,

Dr. Ripperda’s opinion supports, and is supported by, Pham's extensive
medical record, which shows she experienced ongoing pain stemming from her work
activities, and that the pain increased after her October 2015 injury. Dr. Ripperda's
video deposition testimony is consistent with all of the medical evidence of =
repetitive-use mmjury and considers the decades Pham has spent meking the same
push and pull motions. By contrast, Dr. Jensen's testimony that after watching 2
video of Pham working, he did not believe her job exposed her to any neck stressors,
flatly contradicts the testimony of the treating expert and defies even common aense,

More importantly, Dr. Jensen did not conduct his comprehensive review until
nearly four yeara after Smithfield's denial of Pham's treatment and is not supported
by any treating care provider. Dr. Jensen never personally examined Pham, nor could
he provide any alternative hypotheses for Pham's medical conditions, other than their
being idispathic or the result of progressive degenerative changes—i e, normal wear
and tear. This view ignores the fact that Pham's “normal” routine was daily cepetitive
work with her right arm for many years at Smithfield and is just flatly contradicted
by the record, D, Ripperda, on the other hand, examined Pham on thirteen separate
occasions over the course of five vears. He diagnosed Pham's injury as work-related

while treating her symptoms. He supervised all of Pham's many treatments and has
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personal, intimate knowledge of her injury and pain. His testimony matches the
majority of assessments made by the many medical professionals invalved in Pham's
treatment.

Dr. Bipperda’s video deposition lestimony was not given appropriate weight in
the ALJ's decision compared to the testimony of Dr. Jensen, who appeared in person
at the hearing but only reviewed Pham's medical record. The claim that Dr. Jensen
had » more complete knowledge of Pham's prior medical history regarding the
treatment of her shoulder or headaches than Dr. Ripperda i= weak and clearly
imsulficient to overcome the deference the trier of fact must afford him as the
examining physician, Those records, which Dr. Jensen and the Ald found so
compelling, upon review, disclose only some reported headaches in January of 2011
and August of 2014, and some neck and shoulder discomfort in March of 201411, These
symptoms occurred, albeit prior to the Octobaer 14, 2015 incident when the role of
eellophane fell on her, while she was employed by Smithfield in the same job that she
has had packaging bacon for the past 14 years. Dr. Ripperda addressed these “pre.
injury” symptoms in his testimony and explained why they did not contra-indieate
caugation in thes cumulative trauma case. Further, Dr. Ripperda explained why his
training and board certification in physical medicine and rehabilitation qualified him
as 4 superior sxpert in identifying causation of imjuries, as compared to the
neuroaurgery specialty. “From a training standpednt their focus is pnmarily on correcting

the problem, but not necessanly looking at mechanisms of- of causation injury where part of our

" See Smidlield App 111,
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training in physical medicine and rehabilitation is looking st occupational activities as well as
mechanisms of injury and their subsequent causes, Admin, R. at 18] 1.

Based upon all the above, and after carcful review of the entire record, the
Court is definitely and firmly convinced that the Ald's decision to accept the opinion
af the independent medical axaminer following o post-denial paper review over that
of the treating physician who has overseen all of the patient’s eare and treatment at

issue in this particular case is clearly erroneous.

DECISION AND ORDER

After fully reviewing the entire record in this case, including all of the medieal
records, autharitiea, pleadings, affidavits, transeripts, and written submissions of the
partizs, as well as the oral arguments of counscl, it is hereby:

ORDERED, ADJUDGED, AND DECREED that the decision of the ALJ
entered on May 15, 2023, associated Findinge of Fact and Conclusions of Law, and
the Department’s Order adopting the same entered June 28, 2023, were made upon
unlawful burden-shifting procedure and are clearly erronecus in light of the entire
evidence of record. The Court therefore reverses and remands for an award in faver
of Pham under her petition with regard to compensability and for such further

proceedings consiatent with this ruling as are necessary to conclude this mattor.
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PRELIMINARY STATEMENT
Claimant and Appellee, Jody Pham, shall be referenced as either “Pham™ or
“Appelles.” Emplover, Self-Insurer, and Appellant, Smithfield Foods, shall be referenced
as either “Smithfield™ or “Appellant.” The South Dakota Department of Labor shall be
referenced as the “Department.” The Second Judicial Circnit Court, Minnehaha County,
shall be referenced as the “Circuit Court.™ Citations to the settled record transmitied by
the Circurt Court shall be either referenced as “SR™ if from 30859 RO1 (Department File)
or “SR27 if from .R02 {Circuit Court file) and followed by the page number assigned by
the Circuit Court.
JURISDICTIONAL STATEMENT
Appellant secks review of the Circuit Court’s Decision ssued on Angust 16,
2024, as well as the Department™s Decision issued on May 15, 2023, Appellant received
notice of entry of the Circuit Court's Decision on September 18, 2024, and timelv filed a
MNotice of Appeal on October 2, 2024, This Court has jurisdiction over this appeal
pursuant o SDCL 15-26A-3.
STATEMENT OF LEGAL ISSUES
There are three ssues inthis Appeal.

i. Whether the Cirowit Court erved in raizing and deciding an isme that
Appellant claims was not raised or disputed by the parties,

The Circuit Count agreed with Pham’s position that Smithfield had the burden of
proot as it accepted Pham’s neck. right shoulder. and right am injuries as an
accepted workers" compensation claim.

Hanson v. Penred Consfruction Co., 425 N.W.2d 396 (8D 1988).
=DCL § 62-4-1

iil. Whether the Cirawit Court was correct in holding SDCL & 62-7-32 ploced the
brurden of proaf on Appeliant to show that Pham was not entitled 1o benefiis



when Smithfield stopped paying workers ' compensation bengfifs,

The Circuit Court held that Smithfield had the burden to show that Pham had a
change in condition following her accepted workers” compensation claim.

Hanson v. Penved Construction Co., 425 N.W.2d 396 (8.1, 1988)
Haves v. Rosenbaum Signs & Outdoor Advert., fno., 2014 8.1, 64, 853
N.W.2d 878
Kasyske v, Farvwell, Comun, Kirk & Co., 2006 8.D. 14, 710 N,W.2d 451
SDCL 62-7-33

i, Whether the Circuit Conrt was correct in defermining that the Department
erred in finding that Pham failed to meet her burden of proof establishing that

fer working conditions were a major contfributing couse of her cirrent
conditions and need for freatment,

The Circuit Court held the Department”s findings were clearly erroneous

because it rejected the testimony of Pham s treating physician in favor of a

physician who only reviewed the records as the latter’s testimony contradicted

treating physicians” opinions and common sense,

Drarling v W River Masanry, Ine, 2000 8.D 4, 777 N.W. 2d 363,

Peigrson v. Evangelteal Lutheran Good Samaritan Soc'y, 2012 8.1, 52, BI6

N.W.2d 843

STATEMENT OF THE CASE
Pham sustaned a cumulative work mjury on October 14, 2015, Pham made a

workers” compensation ¢laim for her neck. right shoulder, right anm/elbow, and
headaches. Smuthfield accepied the claim and paid benetits for over three years. Withow
medial evidence/opinion or any denial letter, Smithfield secretly switched Pham’s
continuing medical bills for her work-related injury to health insurance, Smithficld did
not file a SIXCL. § 62-7-33 petition to asserl 2 change in condition. Smithfield did not
hire a physician to examine Pham during this timeframe. Instead, Pham filed her Petition
secking benefits owed as Smithtield had the burden to show the treatment from its

authorized treaters was unnecessary, improper, or unsuitable for her accepted claim. The

Department improperly denied the Petition in full, finding Pham had failed to sustain her



burden fo show entitlement to benefits. Pham appealed to the Circuit Court. The
Honorable Douglas Hoffiman held that the Department erved by placing the burden on
Pham to prove entitlement to benefits on an accepted claim pursuant to SDCL. § 62-7-33
and that the Department’s adoption of Dr. Wade Jensen's opinion—an expert who only
conducted a review of the records—over Dr. Thomas Ripperda— Pham’s treating
physician—was clearly emoneows. Smithfield now appeals the Circut Court's Decision,
STATEMENT OF THE FACTS

Pham was born and attended school in Vietnam, SR 153, Her native language is
Vietnamese. fd. She speaks some English as a second language. Jd. She is currently 53
vears old, thin, and slightly built. SR 1782, Afier moving to Sioux Falls, Pham started
working at Smithfield m 1996, SR 1956, Before her work injury, Pham worked for
Smithfield as a Bacon 26 Operator, SR 1738, This is a physically demanding position.
SKE 730, Her job reqguired her to push and pull bacon to ensure it was correctly positioned
on the lme before entening the packimg machine, packagimg 12 to 20 packs of bacon per
minute. SR 1738, She was also responsible for replacing the film packaging reel, which
weighs aboul one hundred pounds when Full, whenever it breaks or runs out. Jd.
A. Pham sustained a cumulative injury on October 14, 2015

It is undisputed that Pham sustained a work-related injury on Octiober 14, 20135,
when the film reel fell onto Pham, cansing mjuries to her neck. right shoulder, and nght
arm. SR II5. 1831, Bhe also experienced headaches. Smithiield’s own olaim file
descnibes Pham's October 14, 2013, injury a8 “repetitive motion of using rlight] upper
ext[remity] to reach too tar and too often to get product™ and “cumulative.” 8R 253,

1603, 1832, As such, it was recognized by Smithfield that her condition was of a nature



that had developed over time and worsened as she continued working. SR2 647, Pham
was approved for TTD and TPD payments and related treatment. SR 1735-T7.

Om the day of her injury, Pham initially went to Smithfield’s on-gite first aid
office but was later sent, by Smithfield, 1o AMG Occopational Medicine. SR 223, Pham
saw Dr. Bruce Elkins whe noted:

CONTEXT/MECHANISM: repetitive movement. Same job for 7 years|. ...

WORK HISTORY: Patient currently works full-time as a manual laborer, a

physically demanding position for the past 7 vears.

SE 7300 Dr, Elkins imitially diagnosed Pham with a cervical spine ligament sprain and a
right shoulder and arm sprain. 8R 731, Pham reported discomlont in her right upper trap
and neck and was having headaches. SR 730, She described her symptoms as gradually
mcreasing over time, ofen starting in her neck and radiating up the right side of her

shoulder and head. 7d. Dr. Elkins referred Pham to physical therapy. SR 731

B. smithfield accopted as compensable and paid medical benefits for Pham’s
neck, right shoulder, Fight arm, and headaches for almost three years,

Om December 8. 20135, Dr. Elkins noted that Pham had been i physical therapy
for her neck and right shoulder. SR 736, Pham had developed significant right-sided
headaches. fd His assessment was tension headaches. fd. On December 10, 20135,
Pham saw Dr. Elkins for the same symptoms. SR 738, Pham reported the “pain came
back quickly after therapy finished.”™ fd. Dr, Elkinsg recommended more physical
therapy, Jd. On December 30, 2015, Pham saw Dr. Dustin Randall who noted:

[Patient]| works at [Smithfield]| in a position that consists of pulling and

pushing meat on the line, She has been working in this position for

approximately 7 yrs, and reports in Oct 2015 she developed [night] shoulder
and neck pain.... [Patient] is reporting that back in Oct 2015 when she
developed neck pain she also developed headaches. [Patient] reports at the

onsel of neck pain she develops headaches to her [right] frontal and
temporal areas| |



SR 742,

On Jamary 4, 2006, Pham saw Kimberly Lunder PA at AMG MeGreevy for
headaches she had over the last four to five months. SR 425 On January 27, 2016,
Pham saw Dr. Liza Viola for headaches associated with right neck and arm pain. SR
1707-040, Dr. Viola prescribed Amitriptyline and ordered a cervical MRI. /d. On
January 27, 2016, Pham had a cervical spine MRI. SR 669-70, The MRI revealed a
broad-based right central bulge/protresion at C5-C6 without significant central or
formmimal stenosis. SR 669, Dr, Wissam Asfahani put Pham on Flexenl, prescribed a
TENS umit, and referred her to Avera Physical Medicine and Rehab. fd. On February
15, 2006, Pham saw PA Lunder to discuss the MR] results. SR 420,

Om March 30, 2006, Pham saw Dr. Ripperda for her neck and right armm pain. 8R
721. He reviewed the MEI and diagnosed Pham with cervical radiculitis following the
C3 or Co nerve rool distribution. SR 792, On May 2, 2016, Pham saw Dr, Ripperda
who noted Pham “continues to work at [Stuthield]. but has been having some ditticulty
with ongoing work activities. The patient reports repetitive activities with that right arm
will worsen her sympiloms.” SR 797, He recommended a cervical steroid injection. SR
T8, On May 12, 2016, Pham had a cervical epidural steroid injection by Dr. Jose Santos
at Avera McKennan Hospital, SR 895-96. On July 21, 2016, Pham saw Dr, Ripperda,
who believed Pham had cervical radiculitis secondary to dise protrusion. SE 802, He
recommendead another epidural steroid myjection. SR 804, On September 6, 2016, Pham
saw [ir, Ripperda for continued right-sided neck paan. SR 808. Dr. Ripperda felt the C35-
Co dise hermiation created cervical radiculitis with persistent neck pain. SR 804, He

recommended a repeat injection. fd. On September 22, 2016, Pham had a cervical



epidural steroid injection. SR 920-21. On October 19, 2016, Pham saw Dr. Ripperda
for her cervical radiculopathy, nght arm, and neck pam. SR 813, Dr. Ripperda noted
that the last injection did not give Pham any lasting relief from her pain. fd, He noted,
“[s]he has worsening symptoms when she 15 working or using her right anm on a frequent
basis.” Jd. Dr. Ripperda recommended Gabapentin and a repeat cervical MRIL. SR 814,
Om December 13, 2006, Pham had a cervical MRI revealmg the C3-C6 level worsened
mio disc hermation. SR 942-43. Pham’s cumulative injury worsened because she
continued to work and perform repetitive motions.

Om December 20, 2016, Dr. Ripperda noted Pham™s pain was “constant and
worse with activity, reaching, pulling, and pushing™ and the MRI showed worsening disc
hermiation at the C5-C6 level affecting the C6 nerve ront. SR E18, He referred Pham to
MNeurosurgery. SR 819, Dr, Ripperda reviewed her job description during this
appommtment. fo. He noted her work activities worsened her svmptoms, including,
“put[ting] her on nsk for disc hermation, particularly worsening disc hermation, which
she had at C5-C6 location previously,” fd. After reviewing hoth the December 2016
MRI and Pham'’s job descniption, Dir. Ripperda—as her treating physician—concluded:
“Thus the job is the major contributing cause for the cervical spine condition and current
hermiation.™ Jd.

Om January 19, 2017, Pham saw Dr. Asfahan who recommended a C3-Co
anterior cervical discectomy and fusion. SR 672-74. In response to Smithtield’s
guestion, Dr. Asfahami respondad: “upon my review of the DVID showing [Pham's] job,
her daily functions imvolve a significant amount of neck flexion and lateral rotation

which can put significant amount of tension on the neck joint and muscolature making



her degenerative disc discase substantially worse and certainly aggravating her
symptoms.” SE 677. On April 19, 2017, Dr. Asfahani performed a C5-C6 anterior
cervical discectomy and fusion, which Smithficld accepted as compensable and paid
benefits. SR 946-49. Pham saw Brett Bastian, PA for post-surgery care on April 28,
May 3. and June 2, 2017, SR 681, 685, 689, Pham did not receive lasting relief from
this surgical procedure, SR 231,

On June 29, 2017, Pham saw Dr, Asfaham and reported pain in her right shoulder
and arm, SE 694-93, On July 21, 2017, Pham had a right shoulder MRI revealing trace
subacromial subdeltond bursitis with trace bicep tendon synovins. SR 1135-6. On
August 17, 2017, Pham saw Dr. Travis Liddell for right shoulder pain and radicular right
arm pain, 8K 156568, Dr. Liddell noted Pham’s repetitive work at Smithficld. SR
1566, His assessment was right shoulder adhesive capsulitis, right shoulder tendinitis,
and right arm radiculopathy. SR 1568, He recommended a steroid injection and orderad
a bascline EMG and physical therapy. fd. Om August 31, 2017, Pham had an EMG. SR
617-22. On October 2, 2017, Pham had a right shoulder injection. 8K 1570-71, On
MNovember 9, 2017, Pham saw Dr. Liddel] for her neck, right shoulder, and right arm
pain. SR 1372-74. D, Liddell noted that Pham's pain had been ongoing since her
Oetober 2015 work injury with no new injury or trauma. SR 1572, He saw evidence for
adhesive capsulitis and recommended an EMG, MRI, and CT and balieved the symptoms
were coming from FPham's cervical spine. SR 1574, On December 1. 2017, Pham had a
cervical CT scan which revealed no evidence of failed fusion or residual spinal stenosis,
SR 2010, On December 7, 2017, Dr. Liddell performed a C6-C7 epidural injection. SR

1576, On December 19, 2017, Pham saw Dr. Scott Lockwood and had a cervical sping



mjection, SR 1176-77. On January 4, 2018, Pham saw Dr. Liddell and had a right
shoulder mjection. SR 1377-79.  Smithfield accepted Pham’s workers” compensation
clamm for cummlative mjuries to her neck, right shoulder, and night arm and paid for the
foregoing treatment.

. Despite accepting Pham’s claim, Smithfield stopped paying medical benefits
without medical evidence or written denial after March 2015,

After March 2018, and as the Circuit Court noted, *Smithficld seemingly made its
own determination that there was no medical evidence to support Pham’s work injury or
activities being a major contributing cause of her current medical condition and ongoing
treatment.” SR2 630, Smithfield did not seek an IME 10 base a denial. Smthfield did
niot even ask Pham's physicians, like they did with Dr. Asfahani, what their opinions
werg, Stuathfield did not issue a dendal letter. SR 226, “Smithfield did not notify Pham
of or provide an explanation of its unilateral decision to stop covering her medical costs.™
SR2 630, “Instead, Pham, a non-native Enghish speaker, would only have known aboat
this significant change in her workers” compensation benefits from Smithfield-issued
health nsurance statements,” Jd,

On March 13, 2018, Pham saw Leslie Wilson, DNP for headaches associated
with her neck and arm pain, which worsened postsurgery. SR 623-24. DNP Wilson
mereased Pham's Amitriptyline preseription. SR 623, On March 20, 2018, Pham had a
brain MRI revealing two small focal areas, possibly secondary to migraines, SR 1200-
01, On Apnl 5, 2018, Pham saw Dr. Liddell who recommended a follow up with
neuralogy and/'or D, Asfahani. SR 1581-83. On Apnl 20, 2008, Dr. Tricia Knutson
ordered Pham undergo another cervical MRL. SR 1206, Dr. Jeffery Baka reviewed the

MRI and noted it showed no significant changes. /d. On June 7, 2018, Pham saw PA



Bastian and reported contimucd nght shoulder paim and her diagnosis of adhesive
capsulitis. SR T03-8. PA Bastian recommended an EMG study. SR 705, On July 29,
2018, Pham had an EMG study. SR 645 On July 12, 2008, DNP Wilson saw Pham for
headaches and recommended occipital nerve blocks. SR 628. On August 13, 2018,
Pham saw Dr. Viola for headaches. SR 636. On Aupust 21, 2018, Pham saw PA Bastian
who recommended continued tremtmeént, SR 711-13. On August 27, 2018, Pham saw
D, Garrison Whitaker who noted numbaness and tinglng in her night arm since her
surgerv, SR T38-61. Dr. Whitaker’s assessment was cervical radiculopathy and right-
side ulnar nerve distnbution involvement. SR 7al.

On August 30, 2018, Dr. Rvan Noonan assessed a cervical only 8% permanen
partizl whole person impanment rating, SR 1771, Smithfield then neglected to make
the payment on the PPD pavment of $14,804,52 without explanation, interest, or penalty
until March 1, 2019, 1.2 six months after Dr. Noonan's Impainment Rating. SE 1807,

Om October 2, 2018, Pham saw Dr. Ripperda who noted Pham had persistent
right arm numbness and tingling, right shoulder pain, and right-sided neck pain despite
surgical mfervention, S8R 824, Dr. Ripperda referred Pham to Dr. Emran Sheikh for
evaluation of possible thoracic outlet syndrome. SR 823, 1783, On October 3, 2018,
Pham saw DNP Wilson for headaches secondary to cervical component and chronic neck
pun. SR 641, On October 3, 2018, Pham had a repeat brain MRI SR 1878, On
November 14, 2018, Pham saw Dr. Sheikh whe noted Pham “sustained injury at work
Cetober 20157 and Pham underwent C3-Co fusion resulting in increased discomfort and

paresthesia. S8R 764, Dr. Sheikh's assessment was right thoracic outlet syndrome and



cubital carpal tunne] syndrome and recommended a right scalenectomy followed by mght

endoscopic cubital and carpal tunnel release. SR 76366,

1. Despite accepting the claim, Smithfield stopped paying any medical henefits
after February 2009 for Pham’s neck, right shoulder, and right arm without
medical evidence or written denial,

On February 20, 2019, Smithfield made its last payment of any medical bill
related 1o payving PPD. SR 1803-1806. Medical bills for Pham’s right shoulder, right
arm, and neck occurnng after August 30, 2018, were thereatter subimitted to health
Surane:,

Om Apnl 3. 2015, Pham saw Dr. Ripperda who noted Pham’™s symploms were
worse with work and activity and improve when not working. SR 829, Dr, Ripperda
assessed Pham as having thoracic outlet svndrome of right thoracic outlet, cervical disc
hermation, status post cervical discectomy, status post cervical spinal fusion, and
migraine. 8K BIE. Dr, Ripperda recommended starting Pham on Cymbakta. fd, On
June 11, 2019, Pham saw Dr. Ripperda who recommended Pham start Savella instead of
Cymbalta and a repeat cervical MRL. SR 833, On June 24, 2019, Pham had a repeat
cervical spine MRL SR 718, On July 9, 2019, Pham saw PA Bastian who referred her to
an Avera specialist for night ulnar nerve decompression at the level of the elbow and
thoracic outlet decompression. SR 716-19. On September 26, 2019, Pham saw Dir.
Asfahani for right shoulder and right elbow pain with right-hand numbness following her
surgervy for her worker's compensation injury. S8R 711, Dr. Asfahani referred Pham to
Dr. Liddell for evaluation and to Dr. Timothy Mets for pain management and possible

stimulator trial and implant. SR 722

[EY)



OCm October 22, 2019, Pham saw Dr, Michael Langston for her right shoulder,
right upper trap, and neck pam. S8R 751-58. He noted Pham had severe right medial
¢lbow pain radiating into her third, fourth and fifth fingers. SR 754, His assessment was
ukmar neuropathy at elbow of Aght upper extremity. SR 757. On December 10, 2019,
Phaim saw Dr. Liddell who found she had a clear elbow flexion compression test with
sigmificant numbness and tingling going into the pinky and ring finger of her right hand,
SR 748, He noted Pham’s svmptoms started shortly after her workers” compensation
fusion surgery. fd. Dr. Liddell assessed Pham as having right elbow cubital tunnel
syndrome and recommended nght elbow subcutaneous ulnar nerve transposiiion. SR
7501, Om January 24, 2020, Pham underwent a right elbow ulnar nerve decompression
and subcutaneous transposition 1o repair her nght elbow ligamenttendon/nerve. S8R
1270-78,

On February 26, 2020, Pham saw Dr. Metz for right-sided neck pain. SE 1363-
4, Dr. Metz found nigid right cervical paraspinous musculature, asscssed cervical
paraspinous myofascial pan involving the aplenius and trapezius, and performed tripger
point injections. SR 1363, On March 6, 2020, Pham saw Dr. Langston for a
postoperative appointment followimg the night ulnar nerve decompression surgery. SR
T76-T9. Pham’s numbness and tingling in her hand was improved bui she continued to
suffer from right arm radiculitis pam. 8K 778 On March 2, 2020, Pham saw Dr.
Michael Pudenz for chronic right-sided neck pain and received trigger point injections.
SR O13ER. Om May 21, 2020, Pham saw Dr, Liddell who noted continued right elbow and
neck pain. SR 780-83. On June 12, 2024, Pham saw Dr. Metz whe noted Pham

continued 1o suffer from persistent right-sided neck and shoulder paim and performed



right-sided trigger point injections, SR 1422, On Junc 23, 2024, Pham saw Dr. Metz
who perforined a cervical epidural steroid inmjection. SR 1443-446.

Cm July 17, 2020, Pham filed a Petition with the South Dakota Department of
Labor specifically for the injuries alleged herein.

On August 20, 2020, Pham saw Dyv. Langston for right arm and elbow pain. SR
TE4-89. Pham had a positive Spurlings test, mdicating nerve root compression, SR THEE,
He referred Pham back to Ix. Ripperda. SR 789, On October 5, 2020, Pham saw Dr.
Enutson who opined that Pham’s chromic neck pain was “likely contributing 1o her dailv
headaches.” SR 570, On October 29, 2020, Pham saw Dr. Viela who performed a nght
trigger point inpection and occipital nerve block and recommended Botox injections. SR
647, 651, On November 25, 2020, Pham saw Dr. Ripperda who prescribed Voltaren Gel
for her elbow and Lyriea for her neck and shoulder pain and ordered a repeat EMG. SR
837, On December 18, 2020, Pham saw Dr. Ripperda for her right shoulder. SH B42-47.
The EMG resulis suggested remote C6 nerve root imitation. SR 844, These EMG results
are objective and cannof be faked. SR 1798, On December 31, 2020, Pham saw Dr,
Viola who performed Botox igjections. SR 653-55,

O January 26, 2021, Pham saw Dr. Ripperda for dght cervical radiculopathy.
SR 848-52. Dr. Ripperda noted Pham tried a variety of conservative treatments yet
continued 1o suffer from headaches secondary 1o neck pain and right upper extrematy
pain—giving consideration to the implanmation of a spinal cord stumulator. Jd. On
February 9, 2021, Pham saw Dr, Pudenz for the possibility of a spinal cord stimulator
maplant. SR 1475-76. On March 1, 2021, Pham had a trial placement of a spinal cord

stimulator. SR 1489-91.  Pham did not receive lasting relief from this procedure, SR
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150, On March 5, 2021, Dr. Pudenz decided not to implant a permanent device. SR
1309, On March 23, 2021, Pham saw Dr. Viola and received Botox injections for
chromic migraines. 8R 656-38. On April 30, 2021, Pham saw Dr. Viola for chronic
migraines associated with nght neck and radicular pan. SR 659,

On November 16, 2021, Dr. Ripperda provided an Impairment Rating for Pham,
SR 833-39. He evaluated Pham as having 4 9% Impaimment of Whole Person (IOWTP)
for right cervical radiculopathy, SR 8353, For the right shoulder adhesive capsulitis, he
provided a o IOWP. fd. Thus, a final impairment rating of 15%. SR 854,

O January 15, 2022, Smuthfield hired Dy, Jensen tor a record review. SR 1870-
1288, He opined pone of Pham’s injuries were work related. SR 1285, This was the
first time Smithfield had any medical opinion in support of its current position.

On February 2, 2022, Dr. Ripperda answered a causation letter opining Pham’s
working conditions were a major contributing factor for Pham’s right shoulder, right
elbow, right hand, and nght neck pain. SR 1773-77. Dr. Ripperda opined Pham's
“migraines are secondary to her cervical radiculopathy / persistent muscle spasms.” SR
1776, Bmithfield claims this is the first fime Pham obtained a supportive medical
opinion connecting her injury to her work activities. See Appellant Briel, 9. However,
[v. Ripperda made his camsation opinion in December 2016 and documented it in the
medical records when he was actively treating Pham. SR 819 Dr. Asfuhani made
similar conclusions about Pham’s injury and her working conditions. SR 677,

Importantly, Smithfield accepted those injuries and trestment as compensable,
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STANDARD OF REVIEW

Om reviewing an appeal of administrative agency ruling under SDCL chapter 1-
26, the Supreme Court and circuit courts apply the same standard of review, Hughes v,
Dradeata Ml & Grain, T, 2021 812 31,9 12, 939 NW 2d 903, 907, The South Dakota
Supreme Court has further explained:

Actions of the agency are judged by the clearly emoncous standard when

the wmsue 18 a question of fact. Actions of the agency are fully reviewahle

when the issue is a question of law. Junsdictional issues are questions of

law and are reviewed de novo. Finallyv. we review statutory questions de

novo, @48 they are questions of law."
Krnapp v. Hamm & Phillips Service Co., Tnc, 2002 5.1 82,9 11, 824 N.W.2d 78S, T8E
{citations omitted, However. “when ‘an agency makes factual determinations on the
basis of documentary evidence, such as depositions” or medical records, ™ the review s de
nove, AMeCumy v, Fischer Furniiure, 2011 8.0, 91,9 10, 808 N.W.2d 107, 110 {guoting
Drarling v, W, River Masonry, fne., 2010 8.1 4,9 10, 777 N.W.2d 363, 366).

ARGUMENT AND ANALYSIS

Appellant claims that the Cireunt Count™s decision should be vacated because it

raised and decided an issue not raised by either party. Specifically, Appellant claims that
the Circutt Court sue spomte interposed 18 own legal theory that Smithfield had the
burden of proof. This is not true. Rather. the record reflects Pham made this argument
not only to the Circunt Court but also at the Department level. Pham's post-hearing brief
to the Department discusses how Smithfield—after accepting a claim—had the burden to
show treatment for her work-related imjury was either unreasonable, unsuitable. or

mimproper pursuant to SDCL 62-4-1 and Hanson v. Pemrod Copsiruction Co,, 425 NW,2d

14



396 (5D 1988). SR 1943, This was also in the initial brief to the Circuit Court. SR2 24.
At a hearing before the Circutt Cowrt, Pham’s counsel made this argument:

Mr. King: Right. Right. And then once yvou accept a claim, the emplover

and insurer hag the burden of showing that the treatment you know isn’t

necessary, is unsuitable.

See BR2 165 (emphasiz added). The Circuit Court’s decision incorporated this argument
and statute. SR2 633,

Smithfield initially accepted and paid for Pham’s imury tor over three vears and
then started denving payvment for Pham's treatment without a written denial. It was
Sruthlield’s burden 1o show these contnbuting medical treatments with the same medical
providers were not necessary, suitable, or proper for Pham’s long-accepted work-related
mjuries, See Hanson, 425 N.W.2d at 399, The Circuit Court did not advocate for Pham
or impose its own legal theory. It merely agreed with Pham that it was Smithfield’s
burden az it was an accepted claim without a written denial or identified medical
evidence supporting a denial.

1.

“In a workers” compensation proceeding. the claimani bears the burden of proving

the facts “necessary to qualify for compensation by a preponderance of the evidence.™
News Am. Mg, v Schoon, 2022 8.1 79, 9 20, 984 N, W.2d 127, 134 (quoting Darling,
20010 8.0 4. 910 777 NW.2d at 367). “The claimant must establish that his work-
related inpury 15 a major contributing canse of his current claimed condition and need for
treatment.” fd. (citing Vellmer v. Wal-Mart Store, fne,, 2007 8.D. 25,9 14, T29 N.W.2d
377, 382-53. “The claimant does not have to prove the work imjury was the major

contributing cause.” Arnesan v GR Management, 2024 5.D. 61, 9 16, 13 N.W.3d 206,
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213 (emphasis m onginal) (citimg Brown v. Dowglas Sch. Dist,, 2002 8.D. 92,9 23, 650
NoW.2d 264 271 “A claimant i not required to prove that his or her work activities are
at least 50% attributable to his or her condition in order to show that those activities were
amajor contributing cause of the condition.” fughes, 2021 8.1 31, 920, 959 NW.2d m
909, “A clannant also does not need to show that there was a single cause of injury.™ Jd.
“Accordingly, a claimant is “not required to prove that his emplovment was the
proxunate, direct. or sole cause of his injury.™ Id {quoting Smath v. Stan Houston Equip,
Co., 2013 5.1, 65,9 16, 836 N.W.2d 647, 6532). “An emplovee need only prove his
worksrelated immury 15 “a” major contributing cause of s current clamed condition.™
Urarifng. 2010 8.1, 4.9 11, 777 N.W.2d at 367 (citing Brown, 2002 8[X 92, 9 23, 650
WNW2d at 271)

A. Pham met her initial burden proving her work injury was a major
contributing cause of her condition and need for treatment.

Pham was injured at work., Pham sustained cumulative injuries to her neck, right
shoulder. and right arm. Smuthtield-approved dootors noted her injures were a result of
her working conditions in the medical records and in their opinions. Smithfield accepted
the cumulative neck. right shoulder, and right arm clam as compensable. D, Astaham
reviewed Smithfield’s DVD of Pham’s job and opined it would cause neck tension. Dr.
Fipperda specifically noted in the medical records that Pham s working conditions were a
major coniributing canse of her injuries and need for tremiment. Smithfield paid medical
benefits for over three vears, pawd TTD, and PPD. Smithfield agreed that Pham's
cumulative work injury was a major contnbutimg factor to her condition and need for

Treatmend.
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As articulated by this Court, the imtent of SDXCL § 62-1-1(7) ®is not to place a
continuous burden on a claimant once he or she proves a compensable injury.” Flaves v
Rosenbaum Signs & Outdoor Advert, Ine,, 2014 8. D. 64, 9 28, 853 N.W.2d 878, R&6.
However, that s what Smithfield wanted Pham 1o do. Smithfield wants emplovers to be
able to arbitrarily stop paying for medical benefits on previously accepted claims without
obtaining medical evidence m support of their decision. Smithfield believes clumants
should continueusly bear the burden to prove their medical treatment 15 compensable
despite vears of receiving benefits. Emplovers should be required to have medical
evidence or opinion that a claimant’s carvent condition and need for medical treatment
was not related to the work injury after accepting a claim,

B. The Circuit Court properly determined that Smithfield had the burden to
show that Pham had a change in condition under SIMCL § 62-7-33.

Onee an emplovee has satistied its initial burden of proof when the claim is
accepted, a payment under workers” compensation can only be “ended, diminished,
mereased. or awarded™ by either party i, atter a review, the “department finds that a
changg in the condition of the emplovee warrants such action.™ SDCL § 62-7-33. Ina
petition governed by SDCL § 62-7-33. “[t]he party asserting a change in condition bears
the burden of proving it.” Kasuske v Farwell, Ozmnn, Kirk & Co., 2006 8.D. 14,9 11,
T10 N.W.2d 451, 455 {(citing Sepko v. C & R Transfer Co,, Ine, 1998 8.D. 8,912, 575
N.W.2d 225, 230, Thus, if “emplover subsequently feels claimant’™s condition no longer
‘rema s a major contributing cause of the disability, impairment, or need for
treatment|,]” SDCL 62-1- 1{T)b). the emplover may assert a change-of-condition
challenge under 8DCL 62-7-33 where it bears the burden of proof ™ Hapes, 2014 8.1,

64,4 29, 853 N W.2d at 886 (emphasis in oniginal). Accordingly. upon notice of
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coverage and sclection of a physician, “[o]nce notice has been provided and a physician
selected or, as in the present case, acquicsced to, the emplover has ne authority o
approve or disapprove the treatment rendered,” Hanson, 425 NW 2d at 399 (emphasis
added). “It is n the doctor’s province o determine what 15 necessary, or suitable and
proper.” Id. "When a disagreement arises as 1o the treatment rendered, or recommended
by the physician, it is for the employver (o show thal the reatimenl was nol necessary or
sitltable and proper”” Id {emphasis added, “SDCL 62-7-33 provides the method for a
party to assert [that] change in condition.”™ Haves, 2014 8.1D. 64, 929, 853 N.W.2d a1 ER6.
The Circuit Court properly held that Smithfield accepted a compensable work-
mjury ¢laim for Pham’s headaches and pain in her neck, right shoulder, and right arm.
Smithfield never showed how Dr. Ripperda®s and other anthorized providers® care was
untiecessary, unsuitable, or improper.  Rather, it simply—and arbitrarily—stopped
paving benefits over three vears later. Because Smithtield accepted the claim, the Circuit
Cowrt agreed the proper way for Smithfield to terminate coverage would be by requesting
a review from the Department, pursuant 1o SDCL § 62-7-33, Instead of petitioning the
Department of Labor and requesting Smithficld no longer be responsible for Pham's
medical care because of a change in condition. Smithfield shifted those medical bills to
health insurance without notice of any kind to Pham and certainly without written denial
of benefits pursuant 1o SDCL § 62-T-35.
C. Appellant’s argument on statitory construction is unfounded.

i, S0CL § 62-7-33 contemplates changing “any pavment ™ of workers' compensation
benefity, not fust final awards.

Appellant claims SDCL § 62-7-33 applies to changing “final awards™ by the

Department, not “payments™ paid by workers” compensation msurers. However,
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Appellant artificially reads in the phrase “final award™ mto S8DCL § 62-7-33. Rather, the
statute specifically states, “dey pavment, incloding medical. .. and disability payments . .
.» made or to be made under this title may be reviewed by the Department of Labor and
Regulation . . " SDCL 62-7-33 (emphasis added). Obtwiously, a “final award™ 15
mcluded as a subcategory of “any payvment,” but “any payment.” as conmtemplated by
8DCL § 62-7-33, is not exclusively “Tinal awards.”

Appellant cites various cases argiung SDCL § 62-7-33 only applies to final
awards. However, these eitations only support SDCL 8 62-7-33 18 the means to change a
fnal award, see e.g. Johnson v. UPS 2020 8.D. 39, 9 40, 946 N.W .2d 1. 12, or that it
provides the statutory exception 1o the finality rule. See e g Sopka, 1998 8.1, B 9 11,
STSNW.2d at 230, Appellant’s citations do not comtradict the plain language of SDCL §
62-7-33 contemplates the broader category of “any pavment,” including “medical”
pavments, a8 stated in the statute.  Moreover, “|wlorker’s compensation stabutes are
liberally construed in favor of injured emplovees.” Welch v, Awte. Co., 328 N.W.2d 406,
409 (510, 1995 {citing Mills v. Spongs Elec. Co-op,, 442 N W.2d 243, 246 (5.D. 1989).

ii. The Circuit Court interpretation of SDUL § 62-7-33 can be read consistently with
ather stafules.

Appellant claims this interpretation of SDCL § 62-7-33 cannot be read in
conformity with other statutes under the workers’ compensation title.  Appellant
specifically identifies SDCL §§ 62-7-35.1, 62-7-35, and 62-7-12 as potential statutes thai
would not be in conformity with said interpretation.

SDCL § 62-7-33 requires claimants to bnng a petition for hearing within two
vears of an emplover’s wrrtten denial of benefits. However, in this case, Smthfield

denied benehits without providing any notice, much less in wnting. Regardless, this
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stafuie can be read in conformity with SDCL § 62-7-33. If an employer belicves its
mjured emplovee was not injured at work, did not give timely notice, was injured as a
result of willful misconduct, etc., then il can issue a written denial requiring a petition 1o
b filed in two yvears. 1T an emplover makes payments to an injured worker and obtains
medical evidence or opinion of a change in condition. then the emplover files a petition
under 8DCL § 62-7-33. If an emplover makes payments to an injured worker and obtams
medical evidence or opinion that the work injury was not the major contributing factor to
the claimant’s symptoms and need for treatment, then the emplover can similarly issue a
writlen demal. requiring the imured worker to file a petition within two vears, In thas
case, however, Smithtield did not have any basis to stop paving benefits on a previously
accepted claim until 2022, i & four vears after it stopped medical benefits. Smithfield’s
current problem would have been resolved if it simply had Dr. Jensen’s opinion and sent
a written denial at the time it wanted to stop payments. It, however, did not do =o.

SDCL § 62-7-35.1 provides a three-vear statute of lmitations from the date of the
last pavment of benefitz for injured workers to bring a petition for a hearing for additional
benefits with the Department, Again, this statute can be read in conformity with 8SDCL
§62-7-3% It an emplover pays out everything it believes it owes an injured worker, and
the injured worker believes they are entitled to additional payment—e g, rehahilitation,
additional PPD. PTT), or future medical benefits—then the injured worker would have 1o
bring a petition within three vears of the last pavment. This is consistent with the facts in
Tharanan, 2010 8.1, 46, a5 cited by Appellant, Altematively, and a2 occurred in this
case, it an emplover, like Smithfield, improperly stops payving medical benetits, then the

mjured worker still has three vears to file a petition for their owed benefits.
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SDCL §62-7-12 simply states if an agreement between the emplover and imjured
emplovee cannot be reached, then it 18 set for heanng. Again this statute can be read in
conformity with SDCL § 62-7-33, as that is what occurred in this case. All three statules
can be read in conformity with SDCL § 62-7-33 requiring emplovers to petition the
Department on an accepled claim if they believe there is a change in condition.

ii. The Circait Conrt interpretation 15 consistent with public policy.

Appellant’s case citations do not support its position that the Circwrt Court’s
decision goes against public policy, In Fiensvold v Universal Transp,, the Department
found an mjured worker was permanently and totally disabled. 464 N.W.2d 820, 822
(8.0 1921}, This Court affirmed the circuit court’s reversal as they found the
Department’s findings of fact clearly ermoneous. fd., at 825, Om notice of review, this
Court held that there must be repavment of the overpayment of TTI benefits made in
good faith if the claimant was izsved an award of additional benefits. fd. Tiemvold does
not stand the broad proposition as Appeflant claims, Tiensveld would be more applicable
if the Department found Pham was owed medical benefits but was overpaad TTI,
causing an award for medical benefits offset by the overpayment.

In Aartz v. Hills Materials, the claimant suftered a work injury in 2000 from one
emplover and another work mjury im 2002 with a second employer in the same area of his
body. 20014 8D 83,99 2-3. 857 N.W.2d 413, 415, The second employver paid benefils
but obtained an IME i 2005 opining the major contributing cause of the claimant’s pain
and need for treatment was the 2000 injury, fd, ¥ 5. Basad on that opinion, the sécond
emplover denied further benefits. T4 These facts are the mverse of this present case as

Smithfield denied benefits fonr vears hefore il oblained a medical opinion ¢laiming
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Pham's working conditions were nol a major contributing cause to her mjuries and need
for treatment. Unlike in Meariz, Smithfield failed to obtan “sufficient medical evidence
oo to Justify a denial.™ See id, § 21. Consistent with Afariz, Smithfield would not be
estopped from a later demal of a previously accepted claim. In such case, however,
Smithfield would need to have a basis to issue denial at the time the decision was made—
ol retroactively four years later a5 it clatmed in prior briefing. SR2Z 101.

Emplovers would still have a right to challenge claims when new medical
evidence becomes available and petition the Department for a change in condition
pursuant to SIXCL § 62-7-33, based on evidence. The problem for Smiuthteld 15 i dad
not have medical evidence saying that there was a change in condition for Pham’s neck,
right shoulder, and right arm pain when it shifted medical hills from workers”
compensation to health insurance, Rather, the medical records From her treating
providers—i, ¢, Dr. Ripperda—opinad thev were a major contributing cause, Had
Smithficld obtained contrary medical evidence, then the medical evidence would have
been referenced in a written demial and'or referenced in a petition for a change in
condition. However, it did not. Had Smithfield obtained Dir. Jensen's opimion in March

2018, then Smithfield would not be in this present situation

M. The Circwit Court properly determined that the Depantment’s findings on

“A claimant nead not prove his work-related injury is a major contributing cause
of his condition to a degree of absolute cetainty.” Darling, 2010 8.1, 4, % 12, 777
N.W.2d at 367 (citing Brady Mem? Home v. Hantle, 1999 8D 77,9 16, 397 NW2d 677,
081} “Causation must be established to a reasonable degree of medical probability, not

qust possibility.” fd. {(citing Preck fns. Exch, v ONA, 20001 512 46, 9 12, 624 NW2d 705,
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T09, “The evidence must nol be speculative, but must be “precize and well supported.™
Id. {citing Poller, 2007 SD 259 14, 729 NW2d at 382, “The testimony of medical
professionals is crucial in establishing the causal relationship between the work-related
mjury and the current claimed condition “because the field is one in which laypersons
ordinarily are ungualified to express an opinion.™ Jd. (quoting Follmer, 2007 SD 25,9
14, 729 WW2d at 382.

The Department made only two general findings on causation: (1) Dr. Jensen
reviewed Pham’s pre-October 20015 medical records so Dr. Ripperda’™s opinion was not
well-supported (SR 2075, 9 12-15% and. (2) Dr. Jensen’s analysis on the 2016 MRIs was
significant. SR 2075, % 16. That ended the Department’s analysis on cansation. SR
2075, 9 17. Om review, the Circuit Court held the Department’s “decision to accept the
opimon of the independent medical examiner following a post-denial paper review over
that of the treating physician who has overseen all of the patient’s care and treatment at
issue in the particular case is clearly erroneous.” SR2 664, The Deparment’s failure to
recognize South Dakota law as cited by Pham (SR 2000}, and failure to give Dr.
Ripperda’s opinion substantially more weight, was further compounded by the
Department providing two clearly erroneous reasons.

A. The Department’s adoption of Smithfield’s record-reviewing physician over
Pham’s treating physician was dlearly erroneous.

Dr. Ripperda testified Pham's cumulative work injury was a major contributing
cause of her condition and need for treatment. Smithfield retained Dr. Jensen to perform
a review of Pham s medical records four vears after it stopped paving medical benefits,
The Department’s findings regarding both doctors” testimony are reviewed for clear

ermor. See Maroney v, Aman, 1997 8.1, T3, 9 6, 565 N W.2d 70, 72. Dr. Ripperda’s
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written opimions and Pham s medical records from her other providers are reviewed de
nive, The Circuit Court held the Department’s finding that Dr. Jensen’s opinion was
more persuasive is clearly erroneous,

As noted by the Circuint Court, the Department failed to follow South Dakota law
and to give substantially more weight 1o the opinion of Dr. Ripperda. SR2 662. South
Dakota law is clear, “[t)he opinion of an examining physician should be given sehstantial
weight when compared to the opinion of a doctor who only conducts a review of medical
records.” Feterson v Evangelical Lutheran Good Samaritan Sochy, 2002 8.0, 52,9 23,
Bl6 N.W.2d 843, 850 (emphasis added) (ating Derling, 2000 8.1 4.9 19, 777 N.W.2d
at 3693 The Circuit Court agreed Dr. Ripperda’s opinion was supported by, and
consistent with, the medical evidence and Pham’s vears of repetitive push and pull
motions at work, SR2 662, Imiportantly, Dr. Ripperda did not merely treat Pham once or
twice, Dr. Ripperda’s treatment of Pham was extensively interwoven in all of Pham's
treatment for her work injury, [d.  Dr. Ripperda diagnosed Pham's injury as work-
related while treating her symptoms, fd. Pham summarized Dr. Ripperda’s involvement
in her treatment history in an earlier bricf and 15 incorporating it by reference. SR2 146-
47. By contrast, Dr. Jensen never personally examined Pham and conducted his review
four vears after Smithficld stopped paying henefits. /d The Department’s failure to
recognize and apply this legal principle was clearly erroneous.

In reviewing the Departiment’s specilic findings, the Circuit Court properly
determined placing more refiance on Dr. Jensen s opinion was clearly ermoneots. SR2
661, Dr. Jensen testified Pham’s work did not expose her to any neck stressors. The

Circuit Court noted this opimon conflicts with the medical records documenting a history
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of repetitive push-pull motions and common sense. SR2 662, Both Drs. Ripperda and
Asfahani—treating physicians—agreed Pham’s work duties provided neck and shoulder
stressors afler either reading the job description (SR 218) or watching the same DV as
D, Jepsen. SE 677, The Circuit Cowrt noted Dr. Jensen never examined Pham,
compared with Dr. Ripperda who had been treating her the entire time. SR2 652, 662,

. The prior medical records in question support Dr. Ripperda’s opinion that
Pham sustained a comulative work injury,

The primary reason the Department found Dr. Jensen persuasive was because he
looked at Pham's prior medical records, SR 2075, 99 12-14. This reasoning was clearly
erroneous when looking at those prior records. This is especially important because Dr.
Jensen's opinion ignores Smithfield’s own assessment of a cumulative injury from
repalilive use over lime. SKE 1603, 1831 SR 662

Dr. Jensen opined Pham’s conditions pre-existed her date of injury so her working
conditions were nol a major contnbuwting cause of her imjuries. D, Jensen can cite 1o only
one record (a March 4, 2014, appommtment with Dr. Michael Stotz} in support of his
conclusion that Pham “has a history of Neck and R shoulder pain that predates her
claimed DOI on October 14, 20157 SR 177, Relying on this opmion was clearly
erroneous. First, this was a record from an “annual exam,”™ not specifically for her neck
and shoulder. SR 1871. Second, the record reflects "tightness™ and “discomfort™ —not
pain. Third, the record supports the conclusion that Pham’s sympioms were related 1o her
repetitive work activities as part of a cumulative injury.

HISTORY OF PRESENT ILLNESS: Jody is a 42-vear-old female whao

comes in with a few concerns today. . . . The second concern is that she has

some right neck and shoulder dizcomfort. She works af John Morrell and

repefitively wuses her right npper extremity, Occasionally, she gets some
tightmess, which seems to be more in the trapezius muscle,
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SR 436) (emphasis added). As noted by the Circurt Court during the hearing:

It just doesn’t suppont that it was work related exclusively on October 14%

of 2013, but to me if vou, you're talking about a repetitive injury case, and

she went to the doctor a year or fwo before complaining of the same

problems. Fo me, thal supports work-relafedness, and Dr. Jensen and Judge

Faw said that that opposes work-relatedness, and that it basically undemmined

the eredibility of Dr. Ripperda to when he didn't specifically address that.
SR2 204} {emphasis added). Furthermore, the Circuit Court reasoned although the
symploms ocemred before October 14, 2015, they still occurred “while she was
emploved by Smuthfield in the same job that she has had ... for the past 14 vears™ and do
“nol contra-indicate causalion in this cimulative trauma case.” BR2 663, Dr. Ripperda
testified reviewing prior medical records would be unnecessary in his evaluation of Pham
as she developed worsening discs between MR while doing work activities. confirming
her work activities were the major contributing cause of her injury and need for
treatment. SR 17940, Based on the opinion of a treating physician, the Circuit Count held:

The [Department’s] claim that Dr, Jensen had & more complete knowledge

of Pham's prior medical history regarding the treatment of her shoulder or

headaches than Dr. Ripperda s weak and clearly insufficient to overcome

the deference the trier of fact must atford him as the examining physician.

SR2 663, Thus, the Department’s Girst reasoning is clearly emonenus.

. The Department failed to give substantial weight to Dr. Ripperda’s opinion
on the 2006 MRIs,

The Department’s second and last justification was finding Dr. Jensen's analvsis
between the two MRIs as “significant.” claiming the injury occurred after October 2013,
SR 20735, 9 15-16. Dr. Jensen opined Phams disc hemiation happened afier the work-
related injury of October 14,2015 He deseribed the C3/C6 injury from the January 2016
MRI as “basically a disc bulge. without any nerve impingement.” SE 1884, He then

desenibed the injury from the December 2016 MR as the “dise had hermated, and was
26



now causmg compression of the Co nerve.,” [fd. Again, Dr. Jensen ignores Pham's
mjury was cumulative, meaning it would worsen over time as she continued 1o worke
SR2 662, By contrast, Dr, Ripperdn explained why the December 2016 MRI confirmed a
work-related imjury. Pham “developed a worsening disk protrusion that, from the imitial
MRI to the follow-up MRI while she was still doing soime work activities™ SR 1790,
Pham's “svmptoms were classic for that tyvpe of a problem.™ fd. “The MRIs were
confirmatory tor our suspected location or source of symptoms.” 7d.
[It was confirmatory that that disk was slowly getting bigger and it
prohably didn 't maiter whether she was perfformmg a lot of repetifive work
activity ai fhat pednl tn e, the mechanism had been fnitioted and would
likely get o little i worse over time. whether she was doing a lot of
repetitive activity at that point
SR 1792 (emphasis added). Dr. Ripperda explained how Pham did not sustain a new,
non-work injury, rather the difference between a bulge (January 2016 MRT) and a
hemiation (December 20016 MEIL) i= 2 matter of degree of how much dize 1= seen. SR

17940,

1. D, Jensen failed to provide a medically justified alternative mechanism of
imjury.

The Circunt Court concluded Dr. Jensen does not have any plausible aliemative
hypothesis for Pham’s condition and he ignores her work wear and tear, SR2 662, Dy
Jensen’'s explanations of injury are not based on medical evidence. For instance, Dr.
Jensen believed one podential origin of Pham’s neck pain was muscular. However, as D,
Fipperda testified, this opinion “doesn’t explain the — abnomal EMG. | .. |Pham had|
two findings that vou see from prior nerve trauma or imitation. . . . [S]he has a very
objective reproducible finding on her EMG postsurgery that suggests there was nerve

rood mvolvement,” SR 179798, See alie SR 344 “[E]vidence conceming any injury
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shall be given greater weight if supporied by objective medical findings.” SDCL 62-1-
13 Dr. Ripperda explained how, “Once you injure that nerve root, it may or may not
completely recover and can give you persistent radicular symptoms,™ SR 1798, 8R2 661,

Dir. Jensen also presented an “explanation” that Pham's symploms were
peyvchosomatic. SR 1885, Although he proflered this opinion, Dr. Jensen s not a
pavehiatrist and cannot diagnose Pham as having psvchosomatic issues. SR 253, More
mmportantly, Dr. Ripperda saw no “evidence of that throughout [his| treatment of her™
over the course of several vears. S8R 1796,

Dir. Jensen™s opinion was made with important information withheld by
Smithfield. Dr. Jensen was unaware Drs. Elkins and Noonan were paid by Smithtield
under workers” compensation. 3R 251, Dr. Jensen was never given Pham’s emplovee
fil¢ establishing she had not missed time as a result of a shoulder injury or headaches
prior to October 14, 2015, SK 254, Dr. Jensen did not consult wath Dr. Asfahani
regarding Pham's conditions or need for treatment before reaching his opinion. SR 252,

E. Dy, Ripperda’s testimony establishes Pham's comulative work injury was a
major contributing canse to her condition and need for treatment.

Dr. Ripperda 1z board certified in both physical medicine and rehabilnation and
pain medicine. SR 1780. Dr, Ripperda’s expertise as a physiatrist is more persuasive
than an orthopedic surgeon, such as Dr. lensen. Dr. Ripperda explained how an
orthopedic surgeon’™s “focus is primarily on correcting the underlyving problem, but not
necessarily looking at ... [the| causation |of] imjury where part of [hiz| training in
physical medicme and rehabilitation [15] looking at occupational activities as well as
mechamsms of . . . injury and their subsequent causes.”™ SR 1792, see also 1796, The

Circunt Court agreed. SR2 663-64.
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Dr. Ripperda’s opinion was based on his expenence and his actual examination
and treatment of Pham for vears. SR 1781 SR2 662-63. He formed his opinion daring
his treatment of Pham, not after the fact. 3R 819; 8R2 662, Not only did Dr. Ripperda
review Pham's job description while coming up with hig opinons, bt he also has
extensive experience specifically treating Smithfield workers. S8R 1791, Dr. Ripperda
opined the December MRD confirmed her repetitive work activity was a major
contributing cause for her neck, shoulder, and arm pam. SR 1790 SR2 660-61. Dr.
Ripperda explained how the mechanizm of injury from repetitive activity creates
compressive force to canse hermations. fd.; 5R2 660, Dr. Ripperda opined her injury 1s
permanent. SR 1789, SR2 660, Dr. Ripperda opined the first surgery was not successtul
hecause “follow-up nerve conductions showed that [Pham] still had residual effects of
the C-6 nerve root” and her pain complaims were the same before and after the surgery.
SR 1792,

Dr. Ripperda opined Pham's headaches stemmed from her cervical radiculopathy,
caused by her work injurv, SR 1788, He opined “nerve irritation and surgery, persistent
muscular pain and muscular spasms were the causative factor[s]” for Pham's headaches.
SR 1789, Dr. Ripperda rejected that his causation opinion would change based on prior
headaches. SR 1793, Dr. Ripperda explained how his opinion would only change
“depending on how frequently she’s getting treatment . . . and what types of
mierventions she had had up to the point of her work-related injury.”™ SR 1793, "It she
had a visit and her headaches were very well controlled and was not on any medications

for migrame headaches. then it would not change my opmion.” 7d.. SR2 661.
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The only prior records that Dr. Jensen and Appellant can idenfily as to pre-injury
headaches are records m January 2001 (SR 511-13) and August 2014 (SR 446). This is
far from a “lengthy history™ of preinjury headaches as Appetlant argues.  Appellam
Brief, 10. In the January 6, 201 1, appointment, Pham rated her panetal headaches as 2-3
out of 10 and had not taken any over the counter pain relievers. S8R 511. The headaches
only lasted ome month, fd, Pham was only preseribed Naprosyn for 14 days and
Predmisone for four days: however, she did not tolerate the Predmsone and did not take
the Naprosyn, SR 512. On August 18, 2014, 1.e over three-and-a-half yvears later, Pham
reporied frontal—aot panetal—headaches for omly three wecks. SR 446, Pham was
prescribed Imatrex, SR 449 Moreover, considering this latier appointment was less
than two months from her date of imjury, the Cireuit Cowrt *s reasoning that this kind of
record supports a cumulative injury also applies. SR2 204; 663,

Analyaig of pre- vs post- date of injury treatment confirms D, Ripperda’s
causation opimon on Pham's headaches. Pham sought treatiment for headaches twice
pre-imury., Comparing this to her post-imjury vizits, Pham complained of headaches
and/or sought treatment af least 17 times on October 14, 2015 (8R 730), December 8,
2015 (SR 7T36), December 10, 2005 (SR T3}, December 30, 20153 (SR 742), January 4.
2016 (SR 425), January 27, 2016 (SR 1707-09), March 13, 2016 (SR 623), March 20,
2016 (SR 1200), July 12, 2016 (SR 628), August 15, 2016 (SR 636), October 3, 2018,
(SR 641, October 5, 2018 (SE 5700 October 29, 2018 (S8R 647, December 31, 2020
(SR 633-33), January 26, 2021 (SR 848-532), March 23, 2021 (SR 636-38), and April 3,
2021 (SR 659). Pre-injury. Pham took over the counter pain medication and was

prescribed Prednizone, Norsvn, and Iitrix, most of which she did not take. Comparing
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this to her post-injury treatment, Pham was preseribed Amimptyline (SR 1709 which
was increased in dosage (SR 623), Gabapentin (SR 628), Carisoprodol (SR 429, had
two hrain MRIs (SR 1206}, 1878), recommended to neurology (SR 428, 574), given
trigger point injections and oceipital nerve block (8K 631}, and given two sets of Botox
mjections. SR 653, 656,

As for ulnar newropathy, Dr. Ripperda defmed the ulnar nerve as going around
the inside of the elbow and into the fingers, SR 1785, Dr. Ripperda explained how the
C5-06 area impacts nerve distnibution into the elbow and into the thumb, SR 17M, He
explaned how Pham’s work activity put her at nsk tor developing ulnar nerve 1ssues.
SR 1789; 8R2 660, Dr. Ripperda ultimately opined Pham’s right elbow issues would be
“nlnar nerve entrapment, which was related to her work injury,™ SR 178E.

As for thoracie outlet syndrome, Dr, Ripperda described this syndrome as
peraistent muscular spasms and pain, causing entrapment of the nerve bundle between
different muscles i the neck and chest, creating numbness and tinghng. 5K 1783, Dr.
Fipperda noted Pham's symptoms were consistent with this diagnosis. SR 1787, These
symptoms mimic those of nlnar nerve symptoms as well. S8R 1795, Dr. Ripperda noted
Roos maneuvers are a diagnostic tool in evaluating this syndrome. Jd. Pham had
positive Roos tests on October 2 and November 14, 2008, SR 174, 1784, 1878, Despite
positive tests, D, Jensen did not believe Pham had this injury.

As for right shoulder adhesive capsulitis. Dr. Ripperda opined this injury was
“gecondary 1o the radiculopathy that was related to the work mjury.” SR 1789, He
explained how shoulder trawma, surgery. and limited shoulder movement are causative

factors. SKE 1795, It is also more common in women and those older than 40, like Pham.



Id, D, Ripperda explained how Pham's guarded arm movement with her cervical
radicular symptoms, particularly after surgery from her work injury. cansed Pham to
develop adhesive capsulitis. [d,

The Circuit Couwrt was correct in concluding the Department’s claim that Dr.
Jensen had a more complete knowledge of Pham’™s medical history than Dr. Ripperda “is
weak and clearly insufficient to overcome the deference the tner of fact must afford him
as the examinimg physician.” SR2 663. See Peferson, 20012 8.1, 52,9 23 (citing Dearling
2010 8.1 4.9 19). The Department’s unsupported disregard for Dy, Ripperda’s opinion
s contrary to South Dakota law and constitutes clear ermor.

CONCLUSION AND REQUEST FOR ORAL ARGUMENT

Pham respectfully requests the Circuit Court’s decision be affirmed i full. The
Department”s decision was clearly erroneous by adopting the testimony of a recond
reviewing expert over a treating phyvsician for ill-supported reasons. The Circuit Cournt
was correct when it held that Smithfield had the burden of proof in asserting a change in
condition when Pham s claim was accepled, paid owt for yvears, and Smithfield had no
medical evidence or opinion supporting a denial,

Phain respectfully requests oral argument in this matter.

Drated this 317 day of January 2025,

‘8 Drvid J. King

David I. King
Brendan (Bo) F. Pons

King Law Firm, PC

101 N. Phillips Ave, Ste. 602
Bioux Falls, 8D 57104
davididdavidkine lawfirm.com

boda davidkinglawfinm.com
Attarnevs for Claimant/Appellee
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ARGUMENT AND ANALYSIS
L Claimant did not rise the issue of whether SDCL § 62-7-33 put the
burden of proof on Smithfield before the Department or the Clrenit
Court, and the Circuit Court addressed this issue sua sponre.'

In light of the Circuit Court’s opimon that SIXCL § 62-7-33 placed the burden on
Smithfield to prove Claimant was noi entitled to benefits, Claimant argues she raised this
msue to the Department and the Circmit Court. (Appellee Brief (74587 at 14-13). Not s0.
Claimant never argued SDCL § 62-7-33 shifted the burdeén to Smithfield nor otherwise
relieved Clammant of her burden of proof. Claimant made a different argument before the
Department and Circunt Court based on another statute and legal theory. arguing
Smithfield Tailed to “meet [iis] burden to show treatment for [Claimant’s| work-related
mjury was either unreasonable, unsuitable, or improper pursuant to SDCL § 62-4-1. (AB
14-25 (citing Hanson v. Penrod Const, Co,, 425 NW . 2d 396 (3D 1988)). This argument
did not implicate or reference SDCL § 62-7-33 in any way, (See SH2 24-31, 165, SR
1943 -46), The Circuit Court, nonetheless, held SDCL § 62-7-33 shifted the burden Lo
Smithfield. (SR2 634-36).

Before the Department and Circuit Court, Claimant argued Smithfickd had the
burden of showing her course of treatment was improper based on SDCL § 62-4-1 and
Hamson, (SR2 24-31, 165; 81 1943-46), However, Smithfield has no burden to show

Claimant’s recommended treatment is improper because (1) Smithfield does not argue

* For the Court’s convenience, this Brief use the same defined terms and abbreviations as
Appellant’s Brief. Further, this Brief shall cite to the Admimistrative Record File
30859.01 as “SR” followed by the corresponding page number and Administrative
Record File 30839 RO2 as “SR27 followed by the corresponding page number.



Claimant’s treatment is improper and {2) Claimant did not establish a compensable
TELjUTY.

In Harson, a claimant suffered an injury to his back after a fall at work. Hanson v
Penrod Const. Co., 423 NW 2d 396, 397 (3D 1988). The Department found the injury
was compensable and ordered emplover pay for chiropractic treatments and a nuclear
magmetic resomance 1est for treatment of the compensahle injury. [l On appeal, the
cirewit court attfirmed. fd The emplover then appealed to the South Dakota Supreme
Court, challenging the Department s finding claimant had established entitlement to
benelits. fol The employer also challenged the Department™s order that employer pay for
chiropractic treatment and nuclear magnetic resonance testing, arguing the ordered
treatment “were not necessary or suitable and proper medical services.” Id

The Supreme Court affirmed the claimant had shown entitlement to benefits
under SDCL & 62-1-1. fd. at 398, |t further held, under SDCL § 62-4-1, once a claimant
has established a compensable injury, an employer has “no authorty to approve or
disapprove the treatment rendered. Tt s in the doctor’s provinee to determme what 15
necessary, or suitable and proper.™ fdl at 399, IF an emplover disagress with the treatment
rendered or recommended for a compensable claim, then “it 15 for the emplover to show
that the treatment was nol necessary or suitable and proper.” Id., see also Engel v
Frastrolle Motors, 2003 5.1D. 2, 19 31-35, 6536 N.W.2d 299, 304 (applying the same
burden to employers opposing reatment 45 “nol nacessary or sultable or proper™ for a
compensable injury); Streeter v. Camton Sch, Dise., 2004 8.1, 30, 99 25-28, 67T N.W . 2d

221, 226-27 (same).



Relying on Hansem, Claimant argued to the Department and Circuit Courd that
Smithlicld could not refuse to pay for Claimant’s treatment. (See SR2 24-31. 163; SR
1943-40), The are two emmors in this argument. First, Smithfield does not argue
Claimam s recommended treatment s unnecessary or amproper, so i has no burden o
disprove anything.” Secondly and more crucially, Hansen is inapplicable because
Claimant has not established a compensable imjury. Smithfield stopped paving benelis
vears after Claimant reported her Work Injury on October 14, 2015, (SR 1755-58).
Claimant then filed her petition, prompting the parties to engage in discovery and obain
expert opmions, (SR2 49 Dr. Jensen then provided a report dated January 15, 2022,
eonfirming Claimant s various conditions were not work related. (SR 24649, 1883-27),
Dr. Ripperda did not issue a camsation report in this matter until February 2, 2022 — after
the report from Dr. Jensen and after Claimant™s deposition was taken. (SR 860-64). Afier
a hearing before the Department and examination of witnesses, the Department agreed
Clarmant had not met her burden to establish Work Injury was a major contributing cause
of her current condition. (SR 2012-18). Unfal a compensable condition 1s established, and
Smithficld raises objections to Claimant’s recommended course of treatment, Hansen 15
not applicable. Moreover, Claimant cannot bootstrap her argument concemning Hansen Lo
claim she raised the issue of whether SDCL § 62-7-33 required Smithtield to continue 1o
pay Claimant s workers” compensation benefits in perpetuity until Smathfield proved a

change in condition. The Circunt Court sua sponfe raised this issue and i doing so

* Bmithfield has been paying for all of Claimant’s medical treatment under its self-
msured health insurance program. Smithfield’s argianent is about causation, not
reasonableness and necessity of treatment.



violated its role a5 a neutral decision-maker, See State v Adulligan, 2007 5.1 67, 9 25,
736 N.W.2d 808, 818.

Further, Clatmant s argument is inconsistent in its application, highlighting
Claimam did not make the argument asserted by the Corouit Court sua sponte. Claimant
argues if Smithfield “had Dr. Jensen’s opinion and sent a written denial at the time i
wanted to stop pavments” Smathfield’s cumrent problem wonld be resolved. (AB 20). This
argument is not consistent with the arguiment asserted by the Circiut Court, and
establishes Claimant agrees Smithfield did not need to file a petition pursuant to SDCL. §
62-7-33 m order to stop paving benetits. as if appears Clammant only takes 1ssue with the
timing of the opinion from Dr. Jensen, which Claimam wrongly assumes was the first
time Smithfield could deny responsibility for payment of benefits. This argument ignores
the lack of medical support sufficient to establish the work activities were a major
contributing cange of Clanmant’s condition(s) and need for treatment at the time the
treatment was being received.

I1. Claimant did not unilaterally establish entitlement to benefits beconse she
suffered a work injury or because Smithfield initially accepted
compensahility of her claim.

Claimant criticizes Smithfield for allegedly unilaterally determining Claimant was
not entitled 1o benefits and ceasing its voluntary payments of benefiis 1o her. (See AB 16-
17). Claimant then argues she unilaterally established entitlement to bénefits becanse she
suftered a work injury and Smithfield initially accepted compensability for that injury.
(£ ). Claimant states that “[ejmplovers should be required to have medical evidence or

opinion a claimant’s current condition and need for medical treatment was not related to

the work mjury after accepting a claim.™ (/d. at 17), Claimant argues her working



conditions cansed “cumulative trauma” that caused her medical conditions and
selectively cites some of her medical records in support. (7d. a1 16-18).

However, South Dakota workers” compensation statutes simply do not alfow
claimants 1 umlaterally prove a compensable imjury. “Sustaimng a work-related injury
does not automatically establish entitlement to benefits for the claimed condition, instead,
the claimant must prove that the work-related injury 15 @ major contributing cause of his
clarmed condition and need for treatment.” drnesen v GR Mgmt, LLC, 2024 8D, 61. 9
16, 13 MW 3d 206, 213, Rather, whether a claimant™s working conditions or work. ingury
5 @ major contributing cause 15 that clanmant’s condition 8 determmed by an order of the
Deepartment, either entered pursuant to 2 settlement or petition for hearing. See SDCL §
62-7-5, SDCL. § 62-7-12; Hammaonds v. Hartford Fire Ins. Co., 501 F.3d 991, 993 n.2
{&th Cir. 2007} (citing Sopko v. C & R Trangfer Co, The., 575 NW.2d 225, 229 (SD
199E) (stating settlement agreements accepted by the Department “have the same force
and cffect as if the award was actually adjudicated™)).

Whale South Dakota workers” compensation stafutes put the burden on clamants
to show entitlement to benefits, i permits employers o unilaterally accept
compensability of' a claims md voluntanly pay workers” compensation benefits without
an order of the Depaniment. See Tiensvold v. Universal Transp., Inc., 464 NW.2d 820,
25 (5D 1991); see SIDCL § 62-7-35.1. There is good reason to do so. This Court has
recognized that permitting emplovers to voluntarily pav claims facilitates cost elfective
and efficient resoluti on of claims and therefore is in the interest of injured emplovees.
Tiensvold, 464 N.W.2d at 825, Martz v. Hills Materials, 2014 8.D. 83,921, 857 N.W.2d

413, 41819, If this Court were 10 accept Claimant’s argument and hold Claimant could



umilaterally establish her conditions were compensable, South Dakota’s entire workers”
compensation statutory scheme would be upended.

A. SDCL § 62-7-33 only applies to final awards of henefits — either
entered pursuant to a settlement accepted by the Department or
findings of the Department.

MNext, Claimant argues that SDICL § 62-7-33 applies to volumtary payments of
workers” compensation benefits because SDCL § 62-T-33 states “[ajny payment. . .
made under this title may be reviewed by the Department.™ (AB 18-19 (quotmg SDCL §
62-7-33)). Claimant argues “any pavments” as stated in the statute inclodes "“voluntary™
pavments of an emplover. (Jd ) In Claimant’s view, if an emplover makes any voluntary
payments of benefits for a work injury, SIXCL § 62-7-33 requires the employer then
assume lability for payment of all benefits in perpetuity and assumes the burden of
proving a change in condition before denving further payments. (See AB 18-19).
Claimant then argues this expansive interpretation of SDCL § 62-7-33 can be read in
conformity with South Dakota workers' compensation statutes. {(/d at 19-21).

This 15 not possible. As explained in Appellant™s imitial brief, Claimant™s
mterpretation of SDXCL § 62-T-33 is in direct contravention of SDCL § 62-7-35.1 and
cannot be reconciled with it. SDCL § 62-7-35.1 states:

In any case in which any bengfits have been tendered pursuant 1o
this title on account of an imjury, amy olaim for additional
compensation shall be barred, wnlesy the clatnant files a written
petitiem for hearimg pursuant 1o §62-T-12 with the department
within three years from the date of the last payment of benelits. The
provisions of this section do not apply fo review and revision of

pavments or other benefits under § 62-7-33.

{Emphasis added).



The above statute makes it clear that when an employer pavs anyv benefils 1o
claimant, a claimant is sot entitled to additional compensation unless upon timely
bringing a petition for hearing before the Department. This statute is unambiguous and
pits the burden on claimants 1o show entitlement 1o benefits even when an emplover
makes a voluntary payment, This is in direct contravention of Claimant’s argument that
“any payment” of benefits in SDCL § 62-7-33 includes “voluntary payments” and thus
SDCL § 62-7-33 chrmnates the burden on clamants to prove a compensable condition
whenever an emplover initially makes payment for a condition. Further, 8DCL § 62-7-
35.1 mikes clear a claimant’s burden to show compensabulity—even m cases m which an
emplover has voluntary paid workers” compensation benefits—is separate from and does
not invoke the “review and revision of payments or other benefits under § 62-7-33.7
SDCL § 62-7-35.1. In shorl, SDCL § 62-7-35.1 cannot be reconciled with Claimant™s
interpratation of SDCL & 62-7-33,

Likewise, SDCL § 62-7-35 places the burden on claimanis to bring a petition for
hearing to protect thewr “right to compensation”™ within two years of a wnitten denial of
benefits or their clanm “shall be forever barred, ™ SDXCL § 62-T-35. Again, Claimant’s
expansive interpretation of SDCL § 62-7-33 contravenes this statute requiring claimants
to preserve and enforce their right 1o benefits. Claimant’s expansive reading of SDCL §
62-7-33 s also in direct contravention of decades of precedent in which this Court has
affirmed South Dakota law places the burden on claimants to show a compensable imjury.
Kuhle v. Lecy Chiropractic, 2006 5,10, 16,9 16, 711 N, W.2d 244, 247 (“Llimately, the

claimant retains the burden of proving all facts essential to compensation.™ ), Wize v



Brooks Const. Servs,, 2006 5.1, 80,9 16, 721 N.W.2d 461, 466 (same). Claimant’s
mierpretation of SDCL § 62-7-33 must be rejected.

B. Claimant’s interpretation of SDCT. § 62-7-33 is inconsistent with public
policy.

Claimant attempis to distingoish this Court’s established precedent that. as a
principle. it will not construe workers ™ compensation statutes to punish emplovers who
voluntarily pay workers" compensation benefits, (AB 21-22) But that established
principle s applicable here. This Court has repeatedly refused requests, such as
Clarmant’s request, o mterpret workers” compensation statutes to penalize emplovers
wha voluntarily pay benefils because it would disserve injured South Dakotans and
hinder employers from paying claims promptly, See Trensvald, 464 N W.2d at 8235,
Marrz, 2004 8.1 83,9 21, 857 N W 2d at 418-19.

First. Claimant argues Tiensvold is not applicable because it involved a question
of overpaid TTD benefits, not medical benefits. (AB 21} The tvpe of benefits Nienmvold
concemed 15 of no consequence to the principles expressed mn that case. Here. Claimant
asks the Court to do exactly what Tiensvold warned against and interpret SDCL § 62-7-
33 to mpose hability on Smiuthfield, and other emplovers, who voluntanly pay workers
compensation benefits. This Court has already stated that such an interpretation of any
statute would be inconsistent with South Dakota public policy, See Trensvold, 464
MWW 2d at 825,

Next, Clamant argues Adariz 15 distinguishable because the employer in Mariz
obtamed an IME supporiing its denial of benefits before denying a claimant additional
workers™ compensation benefits. { AB 21). The Court m AMfartz never stated an employer

needs a medical opimion that an mjury 1s not compensable before denying a claim, so it



cannot be cited Tor this proposition. See Afariz, 2004 5.1, 83, 857 N.W.2d 413. The
Muarez Court also expressly held voluntary payvments of workers” compensation benefits
do not bind an emplover to continue to make such payments in perpetuity and holding as
such would “adversely afTect[]” employvers obhgations o pay claims prompily. Afariz.
2014 8D 83, 9 21. 857 N.W.2d at 418-19. Theretore, this Court would need to abrogate
Aartz o agree with Claimant that Smithfield’s volumtary paviment to Claimant invoked
SDCL § 62-7-33.

1L The Department’s Decision was not clearly erroneous,

AL There was sufficient medical evidence to support the Department’s
Decision, so the Department’s Decision should be affirmed.

Claimant argues the Department’s finding that her working conditions were not a
major contributing cawse of her current conditions was clearly erroneous. (AB 22-23) In
support, Claimant argues that two of the Department’s stated reasons for its Hindings were
clearly erroneous. (/d. at 22-27). Claimant alzo argues the Department erred by accepting
i, Jensen’s opinion over Dr. Ripperda’s opinion because Dr. Rippenda was a troating
phyvsician and becanse Dr. Jensen's opinion was implausible. (fd. at 23-25, 27-28).
Clanmant further argues that the Department's decision was clearly erroneous because
Claimant’s medical records showed “cumulative trauma™ from working caused her
current conditions, (fd at 25-32). After considening each argument i tum, the
Department’s Decigion must be afTirmed.

I The Department’s factual findings were mot clearly erroneous.

First, the Department found both Dr. Ripperda and Dr. Jensen “are experts in their
fields, but without knowing [Clammant’s] listory of treatment in these relevant areas, Dy

Ripperda’s opmion is not well-supported.™ (SR 2075). Claimant states this was error. { AB



22-23). Second, the Department found that “Dir, Jensen's analysis of the hemiation [in
Claimant’s cervical spine] forming between the Janoary 2016 MRI and the December 2016
MET particularly significant regarding whether the hemiation is the result of work activity.™
(SR 2075). Clammant argues this was error because this testimony “ignores that
[Claimant’s] injury was cumulative, meaning it worsened over time as she continued to
work.” (AB 27}

Meither of the Department’s findmgs here were unfounded or lacks a reasonable
bagis, This Court has stated that “[1]he value of the opinion of an expert witness 15 no better
than the facts upon which they are based.” Sehnedder v. 5. Dakota Dep 't of Transp., 2001
8.0, 70,9 16, 628 N.W.2d 725, 730, Here, Dr. Ripperda’s opinions were not based on a
complete review of Claimant’s medical history, (S8R 201 7). Further, Dr. Ripperda did not
sue any opinion on the matter until February 2, 2022 — after the opinion from Dr. Jensen
and after Claimant’s deposition was taken. (SR 860-64). Although Dr. Ripperda saw
Clammant for treatment, Claimant had no medical opinion to support her claims of the
causal cormection between her reported conditions and the work activities until Dy
Ripperda issued his opinion. Dr. Asfaham placed Claimant at MMT on September 21, 2017,
for the cervical fusion (SR 1683}, and Dr. Liddell released her from care for her rnght
shoulder on April 5, 2018, (SR 1581 -83). She was given a rating by Dr. Noonan on Augunst
30, 2018, and Dr. Noonan said he did not feel the right-sided finger weakness was related
to the C-spine. (SR 284-90). Smithfield denied responsibility lor the ongoing treatinent
thereafter becanse no treating doctor was causally connecting the need for the treatment 1o
the work activities as required by law. Therefore, the Departinent soundly exercised its

discretion in finding Dr, Ripperda’s opinion wanting,
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Secondly, the Department s acceptance of Dir. Jensen's tesfimony was appropriate
because Dr. Jensen was well-gualified to provide an opinion on causality and his opinion
was supported by the medical record, Dr. Jensen is an orthopedic surgeon who performs
hundreds of surgenes a year to treat cervical issues, and his opmion that Claimant’s cervical
issues were a result of degenerative disease was based on his experience. was consistent
with Clasmant’s MRIs, and was consistent with Claimant™s medical history of cervical
complants over the years, (SR 24449, 1867, 1883-87). There was na error in either of
the Department s factual findings concerning cansation.

il The Department did not “cleady err™ by adopting Dr. Jensen's opinion
over Dr. Ripperda’s opinion.

Mext, Claimant argues that South Dakota law required the Department to give
more weight 1o Dr. Ripperda’s opinion than Dr. Jensen’s opinion. (AB 23-23). Claimam
cites Peterson v. Evangelical Lutheran Good Samaritan Society in support, in which this
Court stated that “{t]he opinion of an examining physician should be given substantial
weight when compared to the opimion of a doctor who only condncts a review of medical
records.” (AB 24 (citing Peterson, 2012 8.1, 52, 923, 816 N.W.2d 843, 8300). Bul this s
not 5o,

While the Court has cautioned that the opinions of treating doctors should be given

“substantial weight,™ it has repeatedly affirmed that the Department. as a trier of fact, “is

! This Court has not defined what according “substantial weight™ to a treating provider’s
testimony entails in Peterson or since Peterson. However, to the extent “substantial
weight™ requires the Depanment to carefully consider the testimony of the treating
provider as it would for other evidence in a case, there i no evidence the Depariment
failed to do go. The Department reviewed and considered all the testimony presented
before it and made factual findings that it found Dr. Jensen's opinion persuasive. {See SR
2006-2018). The law does not reguire the Department to do more or bind the Department
to accept Dr. Ripperda’s testimony over Dr. Jensen’s testimony merely because Dr.



frec to accept all, part, or none of an expert’s opimion.” Tischler v, United Parcel Serv.,
1996 8.D. 98, § 46, 332 N.W .2d 597, 603; Wagaman v. Sicwx Falls Const_ 1998 8D 27,
118, 5To N.W.2d 237, 241 (same), In the face of contradictory testimony from experts,
thera 15 no reguirement that the Depariment accepl one expert’s testimony over another
merely because one expert is a treating provider. See Tischler, 1996 8.1, 98. 9 46, 552
N.W.2d m 6035, Wagaman, 1998 5.D. 27, 9 18, 376 N.W.2d a1t 241. The Department did
not err by accepting Dr. Jensen's opinion and rejecting Dr. Ripperda’s opinion.

Claimam also argues that the Department erred by not giving “substantial weight™
to Dr. Ripperda’s testimony that the progression of Claimant’s cervical disc bulge in her
Tanuary 2006 MR to a dise herniation in her December 2016 MRI showed that Claimant™s
cervical issues were a resuli of “cumulative™ injury from repetitive movements at work.
{&ee AB 26-27). However, Dr. Ripperda testified Claimant’s disc herniation was the result
of the Work Injury on October 14, 2015, and not “comulative mjury™ from repetitive
movements over time as Claimant now argues for the fimst time. (SR 178E, 1792),
Secondly, as addressed above, the Department was free fo aceept Dr. Jensen’s teshmony
over Dr. Ripperda’s testimony in whole or part. Dr. Jensen's opimion that degenerative disc
disease likely caused Claimant's cervical hermation m her December 2016 MRI was
supported by the MRI imaging and Claimant’s medical history of cervical complaints. (SR
243, 1884-85) There was 0o error.

il Dr. Jensen's opinions were plausible and supported by the medical
record.

Mext, Clammant argues D, Jensen's testimony 15 msufficient because his opinion

Ripperda was one of Clamant’s treating providers. See Tisehler v. United Parcel Serv..
1996 5., 98, Y46, 552 N.W.2d 597, 605,
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on the cause of Claimant’s conditions—particularkty his opinion on the camse of
Claimant’s neck pain—were implaasible. (AB 27-28). In support. Claimant cites Dy
Ripperda’s testimony that Claimant had an abnormal EMG in January 2021 showing
“chromio changes” in her C6 vertebra, (See id. (citing SR 1797-98) SR 848). Claimant
states the “objective”™ findings of injury this Jamuary 2021 EMG were inconsistent with
Dr. Jensen's opinion. (AB 27-28).

Mot so. Clamant, as well as Dr. Ripperda, ignores evidence showing Claimant had
vears of normal EMGs until she had one abnormal EMG in 2021 as referenced by Dr
Faipperda. over six years atter the Workl Injury. (SR 4700 617, 635, 653, 754, 1577). This
medical evidence is more consisterd with Dr. Jensen’s opinion that Claimant’s neck pain
was likely of a combination of a “progressive degeneration™ in her cervical spine and
myofascial or psychosomatic pain than Dr, Ripperda’s opinion that the Work Injury cavsed
Claimant’s neck pain, (SR 245, 18X3-£5), Dr. Jensen's opinion that Claimant’s neck pain
was myofascial n origin was also consistent with three of her other treating providers,
meluding Dr. Asfaham, who recorded for years that Claimant’™s neck pamn was hkely
myofascial in origin a5 her EMG results were normal. (SR 285, 290, 294, 669, 870).

. The record does pot show that Claimani®s corrent conditions are a
result of a “cumulative work injury.”

Claimam next alleges that her medical records and Dr. Ripperda’s opmion show
her cumrent conditions were caused by cumulative work trauma from repetitive anm
movement. (AR 24-26, 28-32). In support. Claimant points to a note in her medical
records documenting Claimant's self-reported symptoms and the Cirauit Court’s opinion
that her conditions were a result of cumulative ingury from repetitive amm movement. (See

id.), There are two critical problems with this argument,
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Firsi, the question before this Court 15 not whether there i1s sufficient evidence to
support Claimant’s position, but whether there 15 sutficient evidence to support the
Department’s Decision. “[Tlhe question is not whether there is substantial evidence
contrary to the | Department’s] Mnding. but whether there is substantial evidence 1o
support the [Department’'s] tinding. ™ Tischier, 1996 8.D. 98, 1 46, 552 N.W.2d at 605,
Bankston v. New Angus, LLC, 2023 5., 27,9 16, 992 N.W.2d 801, 306 (same), The
Court only overturns the Department’s factual findings if it is “left with a definite and
firm conviction that a mistake has been made.” News Am. Mite. v Schoown, 2022 8.1 79,
18,984 N.W.2d 127, 133.

Under this analysis, the Department’s findings should be sustained. As discussed
al length in Appellant s initial brief, the Department’s findings were all supported by the
expert testimony of Dr. Jensen. (Appellant Brief 10-16). Dr. Jensen is a well-respected
orthopedic surgeon with specialization in cervical injuries such as Claimant’s cervical
mjury. (5K 224, 1780). Dr. Jensen's opinions were also consistent with her medical
records. (Appellant Bnet 10-16). In fact, Dy Jensen agreed with many of Claimant’s
treating providers, (fd ). Bmithficld relies on the medical record and s previous bricfing
to show there is substantial evidence to support the Department™s findings and the
Department did not clearly err. Claimant’s disagreement with Dr. Jensen’s opinions and
the Department’s factual fndings do not demonstrate clear error.

Saecondly, Claimant cannot meet her burden of showing that her current
condmions are the result of cumulative work trauma because she did not present expert
testimony in support of this theory. This Court 15 clear that “medical expert testimony 15

required to establish the causal connection™ in workers” compensation proceedings
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“where the relationship between the work and the imjury 15 not clear™ and 15 outside the
knowledge of a layperson. Hanter v. Palace Butlders, Inc., 1997 8.D. 3, 7 18 538
N.W.2d 76, 80, Claimant’s current medical conditions and the cause of those conditions
i in dispute and certainly outside the knowledge of a lay person. Therefore, Claimant
requires expert testimony 1o show her working conditions are a major contributing cause
of her current conditions. See id,

Claimant attempts to argue Dr. Ripperda’s testimony provide support for her
claim that “cumulative trauma”™ from repetitive arm movement caused her current
condiions. but this argument msstates Dr. Rapperda’s opimon. (AB 28-32). Dr.
Ripperda first began treating Claimant in March 2016, approximately six months after the
Work Injury on October 14, 2015, (SE 17H), Dr. Ripperda opined that the Work Injury
on October 14, 2015, caused Claimant’s cervical radiculopathy or irritation of her
cervical nerve root, (SR 1788-89). He also stated Claimant’s Work Injury on Cietober 14,
2015, caused Clarmant s ulnar nerve entrapment, for which she had surgery in 2017, (SR
1788-89). Then he opined, with mmimal explanation, Claimant’s nght shoulder adhesive
capsulitis and migraine headaches were secondary or developed “sequela™ to Claimant
cervical radiculopathy, which wis caused by the Work Injury. (SR 178889}

In short, Dr. Ripperda did not opine that Claimant™s current conditions were
caused by cumulative trauma or injury from repetilive anm movement overlime is
Claimamt now argues. (SR 1788-89). Kather. he opined the Work Injury on October 14,
20135, was the mechanism of Claimant’s cervical radiculopathy and elbow prohlems,
which later caused her to develop her right shoulder adhesive capsulitis and neck ssues.

(SR 1788-89). Thus, Claimant cannot rely o Dr. Ripperda to argue she has presented the



necessary expert testimony to show her current conditions were the result of cumulative
trauma from repetitive movements at work.
In sum, Dr. Ripperda did not review all Claimant’s medical records. (SR 2094).
Dr. Ripperda then testified by deposition and with minimal detail that all of Clammant's
current conditions were connectad to her initial Work Injury on October 14, 2015, (SR
1 788-89). Dr. Jensen, afler reviewing thousands of pages of Claimant’s medical records,
came to a different conclusions and conclusions consistent with many of Claimant’s other
treating providers, (8K 243). He then testified live before the Department to explain the
basis for hus opimons. while Dr. Ripperda did not. (SR 242). On thes record, the
Department did not err in accepting Dr. Jensen’s testimony and finding Claimant had not
met her burden to show her working conditions were a major contributing cause of her
current ne2ed for trentment,
CONCLUSION
For the foregoing reasons, Smithficld respectfully requests that the Department’s
Deasion be affirmed wn full.
Dated this 3™ day of March 2025,
St Lamera K. Henslev
Laura K. Hensley
Kristin N. Derenge
BOYCE LAW FIRM, L.L.P.
300 5. Main Avenue/'P.O. Box 30135
Bioux Falls, 81 37117-3013
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Attarneys for Employer-Appeliee
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