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PREELIMINARY STATEMENT

In this brief, the Appellant, Theresa Van Zee. will be referred to as
“Theresa,” The Appellees, Craig and Pamela Van Zee, will be referrad to as
*Craig” and *Pamela.” respectively. The Hand County Clerk of Courts’ record
will be referred to by the initials “CR” and the corresponding page numbers.
The transcript of the pretrial hearing will be referred to as “PT" followed by
the rorresponding page numbers. The transcript of the first day of the jury
trial, conducted on Decomber 13, 2023, will be referred to as “T" followed by
the corresponding page numbera. The transcript of the second day of the jury
trial, onducted on December 14, 2023, will be referred to as "T27 followed by
the corresponding page numbers. The Appendix to this brief will be referrad
to as “Appx.” followed by the corresponding page numbers.

JURISDICTIONAL STATEMENT

This appeal follows the trial court’s Judgment, which was filad on
Docember 22, 2023, (Appx. 20; CH 1837.) Notico of Entry was sorved that
same date. (CH 1838)) Theresa filed a Notice of Appeal on January 18, 2024.
(CR 1876 Thiz Court may exercise jurisdiction pursuant to SDCL 15-26A-
2(1), because Theresa timely appealed a final judgment.,

QUESTIONS PRESENTED

L. WHETHER THE TRIAL COURT ERRED BY CONCLUDING

THERE WAS NO FRAUDULENT CONCEALMENT BY CRAIG

AND PAMELA WHICH TOLLED THE STATUTE OF
LIMITATIONS.
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KHelving upon its decision that Craig and Pamela did not owe
Theresa a fiduciary duty, the trial court conclided that Theresa
had to show that Craig and Pomela engaged in affirmative or
decepiive acts that prevented Theresa from discovering her canse
of action, The trial court gronted Craig and Pomela's motion for

summary judgment, barring Theresa's claims from prior to May
31, 2T,

Copway v. Conway, 487 N.W.2d 21 (5.D. 1992),

SDHCL 15-2-15.

[I. WHETHER THE TRIAL COURT ERRED BY CONCLUDING
THAT CRAIG AND PAMELA, WHO WERE IN POSSESSION OF
CO-TENANCY PROPERTY, OWED NO FIDUCIARY DUTY TO
THERESA.

The trind court denied Theresa's Motion for Partial Summary
Judgment, and granted Croig and Pamela'’s Motion for
Summary Judgment, concluding Craig and Pamela did not owe
a fiductary duty to Therasa,

Conway v. Conwayv, 487 N.W.2d 21 (3.1, 1992),

Hafeman v. Gem Oil Co.. 163 Neb. 438, 80 N. W .24 1239 {1966).

Mountengtle v. Baird, No. 33, 1988 Tenn. App. LEXIS 38 (Ct. App. Jan. 20,
1988).

I, WHETHER THE TRIAL COURT ERRED BY REFUSING TO
IMPOSE A CONSTRUCTIVE TRUST.

The trial court found that o constructive trust was not created,
granted Craig and Pamela's Motion for Summary Judgment,

and denied Theresaz Mobion for Parttal Summary Judgment
seeking that relief.

Siates Dost ot Dot of A1 8. Div.) 2019 S.D. 37 e 931 N.W.2d ST

Johnson v. Markve, 2022 S D_ST, 980 N W 2d 662,

SDCL 55-1-T.
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SDCL 55-1-11.

V. WHETHER THE TRIAL COURT ERRED BY DENYING
THERESA™S MOTION FOR PARTIAL SUMMARY JUDGMENT
SEERING DAMAGES FOR CONVERSION,

Althongh it was undispited that Croig and Pamelo exercised
control over the rental income on the real estate they co-owned
with Theresa, the trial conrt found there was a foctual dispute
thet precluded semmary judgment in Theresa's favor,

First Am. Bank & Trust. N.A v. Farmers State Bank of Canton, 2008 5.1
83, 766 N.W.2d 19,

W, Consol, Coop. v, Pew, 2011 5.D, 9, 796 N.W.2d 380,

SIHCL 214840

V. ALTEENATIVELY, WHETHER THE TRIAL COURT ERRED BY
ALLOWING CRAIG AND PAMELA TO PRESENT EVIDENCE
TOTHE JURY REGARDING DESMOND VAN ZEE'S DEBT,
THE ALLEGED AGREEMENT BETWEEN CRAILG AND
PAMELA AND PATRICIA VAN ZEE, AND ACTIONS FROM 1999
TO THE PRESENT TO DEFEND AGAINST THERESA'S
CLAIMS FOR UNPAID RENT.

The trial court demed Theresa's mations in limine and permitited
Cragg and Pamela to present evidence related to Craig's alleged

“wgreement” with Potrnaa Van Zee and evidence related to
Desmond Van Zee'’s debt.

Stabler v Fipst Bank of Roscoe, 2015 5.10. 44, 865 N.W .2d 466,
DL 19-19-401,
SDCL 19-19-403,
STATEMENT OF THE CASE
Cm June 14, 2022, Craig and Pamela filed a Complaint seeking a

partition of Hand County real estate they jointly owned with Theresa, (CH 2-
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3.0 OndJulv 18, 2022, Theresa filed an Answer and Counterclaim seeking an
accounting relating to the jointly owned real estate. (CR 6-8.) Clraig and
Pamela moved to dismiss the counterclaim seeking a parinership accounting,
and their motion was granted. (CR 33.)

Cm May 12, 2023, Theresa filed an Amended Motion for Leave to
Amend and Add Counterclaim. (CR 140 That Motion was granted. (R
174 On May 31, 2023, Theresa filed a Counterclaim alleging constructive
trust and accounting. breach of fiduciary duty, conversion, fraudulent
concealment, and unjust enrvichment., (CR 182-187.) Theresa's counterclaims
centerad on the rental income that Craig and Pamela retained from the
jointlyv-owned real estate. (Jd,) Theresa sought rental income that she had
not received since Craig and Theresa became joint owners in 20010, (1d)

Cin Oetober 6, 2023, Craig and Pamela filed a Motion for Summary
Judgment. {(CR 262-263.) Un Oetober 12, 2023, Theresa filed a Motion for
Partial Summary Judgment on her counterclaimes for congtructive trost,
breach of fiduciary duty, and conversion. (CR 622) In a letter opinion dated
November 13, 2023, the Honorable Kent Shelton adviged the parties that he
was granting Craig and Pamela's motion, in part. (Appx. 1-15; UR 860-874.)
Spealically, Judge Shelton granted summary judgment regarding the statute
of limitations and barred Theresa's claims for unpaid rent from prior to May
a1, 2017, (Appx. 35 CH 862-864.) Judge Shelton also concluded Craig and

Theresa owed no fiduciary duty to Theresa, and no constructive trust should
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be imposed. (Appx. 7-9; CH 866.868.) Finally, Judge Shelton advised that he
was denving all parts of Theresa’s motion. (Appx. 14-15; CR 873-874)

Cm Movember 28, 2023, Theresa filed a petition for diseretionary
appeal, and Craig and Pamela were instructed to respond by December 1,
2023, (UR 898) The Court denied the petition on December 7, 2023, (CR
1028}

Cm November 30, 2023, Cralg and Pamela filed Pretrial Motions and
Motions in Limine, which incduded a request that the jury hear the *whole
atory.” (CH 900-804.) Craig and Pamela requested they be allowed to
present evidence relating to the history of the debt of Desmond Van Yes, the
father of Craig, Theresa, and Michael. (Id)) They also sought to present
evidence relating to a claimed agreement between Craig and his mother,
Patricia, regarding the use of the rental income, as well as Craig and
Pamela's actions dating bacl to 1989, (Id) Un November 30, 2023, Theresa
filed Motions in Limine, which included a request that Craig and Pamela not
be allowed to present evidence of Desmond’s debt or Craig's agreement with
Patricia. (CR 905.) At the pretrial hearing on December 5, 2023, Judge
Shelton granted Craig and Pamela's Motions and denied Theresa's Motion.
(Appx. 18-19; CR 921-922))

A jury trial was held on December 13-14, 2023 regarding Tharesa's
counterclaims for conversion and unjust enrichment. Theresa was only

allowad to pursue damages for the withheld rent in the gix years precoding
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the lawsuit. (Appx. 79: CR 1031.) Consistent with Judge Shelton's pretrial
rulings, Craig and Pamela were allowed to present the evidence about their
actions preceding the co-tenancy, Desmond’s debt, and Craig's daimed
agreement with Patricia. Ultimately, after questioning whether the unjust
enrichment damages could be split based on Patricia's date of death, the jury
returned a verdict in Theresa's favor for only $38,062.00. (Appx. 80-81: CR
1032-1033) dudgment was entered on December 22, 2023, (CH 1837
STATEMENT OF FACTS

Although thiz matter proceaded to tral, Craig and Pamela do not
dispute many of the critical facts, (CR 784-792) Very simply, from the time
that Craig became a cotenant with Theresa in 2010 until this lawsuit. Craig
leased real estate that he and Theresa jointly owned without telling Theresa
about the leases or providing her with any of the rental income.

A. Craig obtains the Homeplace,

Diggmond and Patricia Van Zee were the parents of Craig, Michael, and
Therezsa. (T 4. 6) Desmond and Patricia owned farm land in Hand County,
South Dakota, (TR 784 Desmond passed away in 1997, (T 51.) When
Desmond died, approximately 1,500 acres farmland owned by Desmond,
Patricia, or jointly by the two of them, transferred to Pairica, (T B, 51; CR
T84} This land consisted of a "home placa” of about 920 acres, and what is

sometimes reforred to as the “land by the lake” of approximately 480 acres.

(T2 13-14, 21.)
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Around 2004, Patricia and Craig consulted with attorney Jim Jones in
Miller, South Dakota, to deaft a deed transferring the home place from
Patricia, a single person, to Patricia, Craig, and Pamela, as joint tenants with
rights of survivorship. (T2 13-14; CR T85.) This dead was execnted on June
30, 2004, (CR 1034.) Before she executed the 2004 warranty deed to add
Craig as a joint tenant on the home place, Patricia informed Craig that she
was planning similar transfers of property to herself and to Michael and
Theresa as joint tenants, (CK T85.)

Patricia quitelaimed her interest in the home place to Cralg and
Pamela in 2013, (CR 787, 1044-1045, 1046-1047.) Craig acknowledged he
had the rent from the 920 acres to service Desmond’s debt. (T2 273

B. Craig and Theresa hecome co-tenants.

Cin September 16, 2004, Patricia signed warranty deeds conveying
approximately 240 acres to herself and Michael as joint tenants, and
approximately 240 acres to horself and Thoresa as joint tenants. (CR 785-
THG, 10836, 1037) The real estate Patricia deeded to Theresa 15 legally
described as:

The South Half of the Southwest (Quarter (5 Y 5W 4) and the

Southeast Quartar (8E W) of Section Twentv-one (21). Township

CUme Hundred Fourteen (114) North, Range Sixty-nine (69), West

of the 5tb P.M. ("Subject Property.™

(CR 786}

00731120 DOCK [ 1}
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Theresa did not receive a copy of this September 16, 2004 warranty
deed when it was sisned and recorded. (T 54.) However, Theresa visited
the courthouse at some later date and learned that she was put on the real
estate as an owner with her mother, (T 56.)

Cm June 7, 20010, Patricia conveved to Craig her undivided one-half
interest in the Subject Property, (UR 786, 1058-1039)  Consequently, as of
June 7, 2010, Theresa and Craig each owned an undivided one-half interest
in the Subject Property, and Patricia no longer owned any interest in the
Subject Property. (CR 7870 Craig knew that Patricia executed the deed in
2010, and he knew that he owned the Subject Property jointly with Theresa.
(T2 17, 21, 23; CR 786.) From 2010 to 2021, Craig admits that he did not tell
Theresa that he was a joint owner of the Subject Property with her, (T2 35)

Conversely, Theresa did not appreciate that Patricia had conveved har
one-hall interest to Craig, making hor a tenant in common with him, until
about a decade later when Patricia wag about to die. (T 58-58, 84.) Neither
Craig nor Pamela said anything to Theresa about the fact that they jointly
owned the land together., (T 59, 66, 88; TZ 35.) She did not receive tax
notices from the county or Craig, as the notices were sent to Craig ancl
Pamela’s address and were not furnished to Theresa. (T 60, 63, 88; T2 23, 32,

34, 306.) She first learned that Craig was substituted for Patricia as an owner

L On Angust 25, 2015, Craig transferred his undivided one-half interest in
the Subject Property to himsell and Pamela, (CR 787, 1042,
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of the Subject Property when she saw Craig’s name with hers when she was
looking through a plat book m a grocery store. (T 58-589.)
. Craig leases the Subject Property.

Cralg gsigned several leases renting the homeplace, some additional
parcels he owned, and the land by the lake, including the Subject property.
Between 2008 and 2012, the Subject Property was leased to L&D Acres. (CR
TRA.) Although Craig was aware that Theresa became a cotenant with him in
2010, the lease with L&D acres was never mentioned to Theresa. (Id.)

The Subject Property was among 47 1.2 acres that Craig leazsed to

virby COidde for a five-year term beginning in 2012, (CR 788-7T89; 1048-1051.)
This lease called for a 593, 160,00 payment in 2012, a $186 600,00 payvment in
2013, and $279,760.00 for the years 2014, 2015, 2016, and 2017, (CH 1049
Theresa was neither told about this lease nor included as a signatory 1o the
lease. (T2 25 CR 1061.) According to Craig. he did not tell Theresa or
Michael about the lease beeause “mom told me not to tell them.” (T2 23)
Theresa recoived no rental payments under this lease. (T 61.)

For the farming years 2018-2020, Craig again rented land, including
the Subject Property, to Udde. (CR 78%; 1052-1054.) CUnece again, Theresa
was not consulted and did not sign the 2018-2020 lease. (T 62-63; CR 790,
1054} Taking the total payment of $323 400, divided by 1,960 acres, this
leage obligated Odde to pay $165/facre over those three vears. (T2 27: CR

1056210540 Although Theresa owned an undivided onehalfinterest in the
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Subject Property. which was rented to Odde, none of the rental income for
those vears was provided to Theresa. (T 62; T2 27, 82; TR T90.)

For 2021, Craig executed a lease with Odde Farms, which included the
Subject Property. (T2 33; CH 790, 1055-1057) The total amount remained
the same as the prior three years, with a price per acre of $165. (T2 33-34.)
This lease was not diseussed with Theresa and she did not sign it (T 64; T2
34.) Theresa received no rental pavments in 2021, (T 63-64.)

Finally, for the farming vears from 2022 to prosent, Craig signed a
lease with COdde Farms which included the Subject Property. (T2 85; CR T90-
T91; 1058-1060.) For these years, the rental rate increased to $170/acre. (T2
36.) The lease was neither discussed with nor furnished to Theresa. (T 64-
£5.) Craig furnished none of the rental income to Theresa in 2022 or 2023,

(T 64; T2 35.)

Considering the various rantal rates that applied from 2012 to present,

Craig recoived over 3223 000 in rental income for Theresa's undivided one-

half portion of the Subject Property:

Year Total Rent Price per | Rent for land Theresa's
Received From Acre by the lake 50% share
All Land (4712 tillable | for Subject
acres) Property
2012 $93.160 £59.04 $28.243 §7.061
2015 S186.600 $120.06 ho6.5672 514,145
2014 5279, 760 $180.00 F84.516 $21,204
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2015 5279, 760 5180.00 el A #21.204
2016 B279,.760 5180.00 R84 816 521,204
2017 5279, 760 5180.00 4,816 §21,204
2018 H023, 400 S165.00 77,748 $19.437
2019 S323 400 516500 T7.748 $19.437
2020 £324 400 $165.00 BI7. 748 $19.437
2021 sa2d, 400 516500 B77.748 519,437
2022 5333,200 $170.00 A0, 104 $20.026
2023 H353,200 $170.00 80,104 520,026
TOTAL | 3,358 800,00 $885,276.00 $223,820

From the time Craig became a co-tenant with Theresa in 2010 to this
lawsnit, it is undisputed that Craig signed leases and eollected over $446,000
in rent. off the Subject Property without telling Theresa, much less providing
her with any portion of the rent.2 (T2 23, 43, 64; CH 788-791, 1048-1060.)

I). Craig commingles the rental income from the Subject
Property.

Craig put his handling of the rent the best: "Everyvthing is thrown
together.” (T2 33 Craig testified at trial that he deposited all the rent

payments he received into the Van Zee farm account at American Banlk and

: The lease with L& Acres that wag in effect when Craig became a cotenant
eould not be located, so it is unknown how much Craig received in 2010 and
2011, (Appx. 41; R 788.)
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Trust. (T2 36, 40.) This was Craig's only checking account. (T2 43.) While
Patricia was on the account, she netther deposited money into the account
nor wrote cheeks out of the account, (T2 36.)

Cralg’s position 18 that he had an agreement with Patrica to pay
Desmond’s debt with the rent proceads, (CRZ 46) First, Craig stated he “got
the home place to take care of dad's notel.]” (T2 27.) Later, Craig testified
that Patricia wanted him to keep afl the land together to pav on Desmond's
debt, and “[e]verything went to that debt.” (T2 46.) The annual payment on
Dagmond’s note was approximataly 531,000-83.000, and Craig never paid
more than the annual payment because he “never wanted to.” (T2 38-39; CR
1731}

Craig also claims that he had an agreement to pay Patricia rent every
yvear that continued even after Patricia did not own the Subject Property.
(CR2 5B-69) Craig and Pamela confirmod that Patricia was provided
approximately £15,000. 817 000 per vear from the total amount Craig
collected each year. (T 91-92: T2 37. 41)

Craig used the rest of the rental income for a variety of things. He
bought more land for himself. He purchased five additional quarters in 2011,
which were collectively referred to at trial as the “Roach” land. (T2 25,) His
loan payments on the Hoach land ranged from 5118000 to £144,000 per vear.

(T2 28: CR 1732) The Hoach land generated about half that amount in
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annual rent. which was insufficient to cover Craig's loan payments. (T2 30-
31.)

Craig and Pamela also used the Van Zee farm account to pay their
persomal expenses. (T 89-91: T2 41-43.) They paid for vehicles with it, (1d.)
They paid the kids' student loan debt and other expenses with it. (Id) They
insured and updated the lake cabin with it. (T2 42.)

Yero dollars in rental income related to the land by the lake went to
Theresa and Michael, even though they each owned an undivided one-half

interest for over a decade. (T2 43.)

ARGUMENT

This appeal is primarily predicated on the trial court's errors handling
the parties’ summary judgment motions. The ervers resulted in Craig and
Pamela obtaining dismissals of Theresa's claims for breach of fiduciary duty
and impogition of a constructive trugt, They alzo resulted in There=a s claim
for damages being erroneously restrained to only the six vears proceding her
counterclaim. Theresa submits that the undisputed facts that she presented
to the trial court established that Craig and Pamela are liable for detaining
the rental income on the Subject Property, as a matter of law, Thus, no jury
trial should have oecurred.

When the jury trial on her two surviving claims ocenrred. the trial

court permitted Craig and Pamela to present irrelevant and unfairly
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prejudicial evidence to the jury to persuade the jurors to go outside the
elements of Theresa's claims and slash the damages to which Theresa 1=
entitled under the law,

This appeal, therefore, secks reversal of several of the trial court's
decisions.

A. Craig and Pamela concealed their receipt and retention of
rental income from their co-tenant, Theresa, and summary
judgment on the statute of limitations was error.

The trial court granted Craig and Pamela's motion for summary
Judgment, applyving the six-vear statute of limitations i SDCL 15-2-13 and
barring Theresa'’s claims from prior to May 31, 2017, (CH 877.) “Because the
point at which a period of limitations begins to run must be decided from the
facts of each ecase, statute of imitations questions are normally |elt for a
jury." Strassburg v. Citizens State Bank 1998 8172 4 7. 581 N.W.24 510,
ol

"Tn response to a swmmary judgment motion whore the defondant
azserts the statute of imitations as a bar to the action and presumptively
establishes the defense by showing the case was brought bevond the
statutory period, the burden then shifts to the plaintiff to establish the
existence of material facts in aveidance of the statute of limitations, e.g.,
fraud or fraudulent coneealment.” Strassburg, 1998 5.1 72 15, 581 N.W.2d

at 513, Theresa established facts in aveidance of the statute of limitations.

and the trial court incorrectly barred her claims via summary judgment.
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The lynchpin of the trial court's error was requiring Thercga to show
that Craig and Pamela took affirmative acts to prevent the discovery of her

eause of action. (CR 862-863) Under Copway v Conway, 487 N.W.2d 21

(5.0, 1992), Craig and Pamela’s undisputed silence about collecting and
retaining the rental income on the Subject Property, which persisted for over
a decade, was sufficient to toll the statute of limitations.

It 15 well established that the statute of limitations will be tolled until
the eauze of action ig discovered or might have been discovered, if there is
fraudulent concealment of the cause of action. Conway. 487 N.W. 2d at 23
(eiting Glad v. Gundersop, Farrar, Aldrich, 378 N.W .2d 680, 682 (S.D. 1985)
(further citations omitted), “In South Dakota, if a trust or confidential
relationship exists between the parties, which imposes a duty to disclose,
mere silence by the one under that duty constitutes fraudulent
concealment.” Id. (citing Glad. 378 N.W 2d at GRZ-6G83) (emphasis addedy).

In Conway, this Court recognizod a relationship of trust and confidencoo
between co-temants that requires disclosure:

Although strictly spealking a fiduciary relationship does not exist

between tenants in common by reason of the mere fact that they

are such, a relafionship of trust and confidence exiats to the

extent that each co-tenant has o duty to sistain or al least not to

nﬂnnﬂ, the common tidereat or I.H.F-F.', and one co-tenoand well not be

permitted to obtain o secret profit to the dizsedvantage of the other

co-tenants where ol must act in unison,

1d. at 24 (quoting B6 C.J.8. Tenaney in Commmon § 17 (1954) (emphasis

added); gee also Hafeman v. Gem Oil Co,, 163 Neb. 438, 473, 80 N.W.2d 139,
00731120 DOCK [ 1} 15



160 {1956) (if one co-tenant has possession of funds belonging to his co-tenant
he becomes trustee thereof and stands in a fiducary relationship to the
extent of the interest of the co-tenant who may compel an acecounting).

Conway 18 very analogous, A sister, Margaret, brought an eguitable
accounting action against her brother, Gerald, to recover her fair share of
rent from property in which each had obtained an interest, [d. at 22, Their
father owned 160 acres of farmland in Minnehaha County and died intestate.
In 1959, the Final Docree of the father's estate provided that the surviving
widow received three-ninths of the farm, and the three children each
obtained an individual two-ninth share. ld. at 22, The mother retained a
life estate, and she collacted rental income until 18981, Id, In 1981, the
maother conveyed her interest in the real estate to Gerald, who began leasing
the farm to third-parties, collecting the rent, and depositing it into his own
bank account. Gerald never notified Margaret that their mother had
oonveved her interest in the farm to him, Nor did he tell Margarot that he
was colleeting the rental income as his own. Gerald, like Craig, claimed that
he usad the rental income to provide for his mother,

The trial court was faced with whether the six-vear statute of
limitations was tolled due to Gerald’s fraudulent concealment. 1d. at 23. The
trial eourt concluded that the statute of limitation began running when
Margaret discovered the warranty deed from her mother to Gerald in 1983

This Court disagreed, finding that, because Gerald had a duty to disclose his
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recoipt of rental income from the property and he chose to remain silent, his
silence constituted fraudulent concealment and tolled the statute of
limitations. Ld, at 24,

The trial court cited Conway in its recitation of the “Applicable Law.”
but did not analyze its holding in relation to the statute of limitations issue.
(CH 862-864.) The trial court’s analysis suggests that it went down the same
wrong path as the trial court in Conway in two ways.

Firzt, the trial court failed to recognize that, when a confidential
relationship exists betwesn the parties, silenee on the part of one having the
duty to disclose constitutes fraudulent eoncealment, The trial court states in
its decision: “This Court finds that the Plaintiffs {(sie) act of managing the
farm and farm account in accordance with the wishes of their mother does
not rise to the level of an affirmative or deceptive act designed to prevent the
Diefendant's diseovery of the cause of action.” (CH B64.) (Empha=is addad.)
The trial court fixatod on the lack of evidence of affirmative or deceptive acts,
But Conway makes clear that the relationship between co-temants is one that
requires disclosure. “Essentially, Gerald and Margaret are tenants in
common. In a relationship of this sort. a confidential relationship does exist
between the parties.” Id. at 24, “Since Gerald had a duty to disclose he was
receiving all rental income from the farm, but chose to remain silent, we hald

that this constitutes fravdulent concealment.”™ [d.
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The same fact pattern exists hore. Craig knew he was a tenant in
common with Theresa in 2010, He knew Patricia no longer held an
ownership interest in the Subject Property, He knew the rental ineome from
the land they owned together was being deposited into the Van Zee farm
account. He knew that neither he nor Pamela were consulting Theresa abour
leasing the land, much less providing Theresa with any share of the rental
income.  Just like Gerald, Craig and Pamela chose to remain silent.

Soecond, the trial court blamed Theresa for not doing more to verify
ownership of the Subject Property. (CR 864.) This Court was not persuaded
by a similar argument in Copway, In Copway, Margaret’s assumption was
that the rental income from the farm was going to mother while she was
alive, ld. at 24, Gerald did not advise Margaret otherwise when he started
collecting the rent. “Trial court held that discovery in 1983 of the warranty
deed put upon Margaret the duty of further inquiry and notice. We do not
agroe, We cannot make the inductive leap binding Margaret with knowlodge
of Gerald's elaim to all remtal ineome. based on her diseovery of the warranty
deed’s existence.” Jd, at 24

Similarly, Theresa assumed that while Patricia was alive. the rental
income from the Subject Property and the rest of the farm was going to
Patricia. (T5H3) Craig and Pamela remained silent and did not share with

Theresza what they were doing with the rental income from the Subject
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Froperty, presumably so that Theresa would continue in her errant
Asswmption.

Simply put, because they were co-tenants with Theresa, Craig and
Pamela had a duty to disclege information about the receipt and handling of
the rental income. It is undisputed they failed to do so0. Just as in Conway,
the applicable statute of limitations should have been tolled due to
fraudulent concealment.

B. As co-tenants in possession of rental income for the Subject
Property, Craig and Pamela were fiduciaries,

To establish a valid elaim for a breach of a fidueiary duty, Theresa was
first required to prove that Craig and Pamela were acting as fiduciaries.

Olson v, Bergpron, 2021 5.1D. 58, 9 39, 865 N.W . 2d 442, 455, The existence of

a fdueciary duty and the scopo of that duty are questions of law for the Court.,
1d,

Cmee again, while the trial court acknowledged the Conway decision, it
quickly pivoted to this Court's recent decision in Estate of Thacker v, Timm,
2023 5.0, 2, 984 N.W.2d 679, and conventional rules governing fidudary
relationships. The trial court devoted no further discussion to the factual
nuance present in this case: a co-tenant in possession of co-tenaney money.
(CR 866-867.) Conway recognized that the factual setting of this case 18
different. When Crailg and Pamela came imto possession of co-tenancy monewv

related to the Subject Property, a fiduciary relationship was created,
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The trial court did not analvze whether co-tenants owe fiduciary duties
to each other. Some courts have concluded that the relationship as tenants-

in~commeon, alone, creates a fiduciary relationship, See eg Jdolley v, Corry,

671 P.2d 139, 141 (Utah 1983); Bartz v. Heringer, 222 N.W.2d 243, 244 (NI
1982) (recognizing confidential relationship between co-tenants): Brown v,
Brown, 263 Ark. 189, 663 5.W.2d 444, 446 (Ark. 1978) (fiduciary relationship
between co-tenants). This Court does not need to establish such a categorical
rule to conclude that a fiduciary duty was owed in this case. Rather, it is
Cralg and Pamela's receipt of rental income from the Subject Property that is
recognized by most courts to create the fiduciary duty.

In Conway, the Court cited to Hafeman v, Gem (il Co,, 163 Neb. 438,
80 NW . 2d 138 (1966), Hafeman discussed various authority around the
countey for the proposition that the fact of co-tenancy, alone, does not creats a
fiduciary relationzhip: however, a co-tenant who acquires possession and
control over property common to the co-tenancy is a trustee or fiduciary for
his fellow co-tenants. Jd. at 471, 80 N.W . 2d at 159 se¢ also Clavton v.
Clavton, 75 So. 3d 649, 655 (Ala. Civ, App. 2011) (quoting Fayst v, Fagst, 251
Ala. 35, 37, 36 So. 2d 232, 233 (1948)) " . . . [1]t has become a settled rule in
this country that a cotenant whoe has received money from third persons for
the use of the common property becomes a trostee for the amount collectad
for the benefit of his cotenants _ . .").. As such a trustee, the co-tenant in

possession 15 required to obgerve a standard of conduet, deseribed by Justice
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Cardozoe as follows: “A trustee is held to something stricter than the morals
of the market place. Not honestly alone. but the punctilio of an honor the
most sensitive, is then the standard of behavier,” Haleman at 473, 80
N.W.2d at 161 (gquoting Meinhard v, Salmon, 249 N.Y. 458, 164 N.E. 545
(1928,

Because Craig and Pamela possessed funds which were paid for the
use of the common property, they owed a fiduciary duty to protect and secure

those funds for Theresa's benefit, See Mounteastle v. Baird, No. 33, 1988

Tenn. App. LEXIS 38, at *7 (Ct. App. Jan. 29, 1988) (quoting Hafeman, 163
Nab, at 473, 80 MW .2d at 160). In Moupteastle, the defendant, Baird,
nndertook to manage and control mining activitiea under a lease that related
to three separate tracts of land that were owned by different parties, Each
month, Baird received rovalty checks. Baird made no effort to allocate the
funds between the various tracts of land that were leazsed. Instead. he
depogited them in various loeations, including in his own account and his
wife's safety deposit box. “By allowing Baird 2o to act. plaintiffs, his co-
tenants, put a special confidence, faith and trust in him to manage this
property in their best interests,” [d, at *6. “fn addifion, becouse Boird
posseased funds which belonged to plantiffs, he owed a fiduciary duly to them
with regard to those funds.” Id. at *7 (emphasis added). Similarly, Craig and

Pamela received and deposited the rental income from the Subject Proporty
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into the Van Zee farm account, making no attempt to allocate the portion
that related to Theresa's one-half interest in the Subject Property.

The recognition of a fidudary duty in this setting comports with
Conway's acknowledgement of a confidential relationship between co-tenants,
as well as the traditional rules this Court has recognized with respect to
fiduciary duties. ""While there is no invariable rule for determining whether
a fidueciary relationship exists, there must be not only confidence of the one in
the other, but there must exist a certain ineguality, dependence, wealness of
apge, mental strength, business intelligence, knocledge of the facts involved.,
or other conditions giving to one advantage over the other.” Estate of
Thacker v, Timm,. 2023 5.D. 2, 9 21, 984 N.W.2d at 687 {quoting Wyman v,
Brockner 2018 8.1, 17, % 28, 908 N.W.2d 170, 179) {(emphasis added).

Theresa was neither on équal footing with Craig and Pamela nor
shared the same knowledge as Craig and Pamela. This put Craig and Pamela
at an advantage. Theresa assumed that, while her mother was alive, Patricia
was renting the Subject Property to others and retaiming the rental income.
(T3 See Copwav. 487 N.W.2d at 24 (*The family had long operated under
the belief that all rental income from the farm was to go to the support of
Mother until her death.”). Since the late nineties. Theresa has resided
saveral hours away near the border of lowa and [lineis. (T45-46) See id.
(“Margaret lived several states away from South Dakota and had no ready

aceess to information concerning the farm ™). She was not incduded as a
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signatory to the contracts leagsing her land or told anyvthing about the leases
pertaining to the Subject Property, by Cralg and Pamelas own admission.
((’R 78R-T91.)

This case presents the precize factual sething in which courts,
including Conway, Mounteastle. and_Halfeman, have serially recognized a
relationship of trust and confidence, One so-tenant cannot obiain a secret
profit to the disadvantage of the other co-tenants. Theresa was at a clear
disadvantage berauze of her lack of knowladge relating to the use of the
Subject Property. Craig and Pamela had the upper hand, and they owed a
fiduciary duty with respect to the rental income they collected on the Subject
Froperty. The trial court erred by concluding they owed no fiduciary duty.

(. Because Uraig and Pamela detained the rental income from the

Subject Property. a constructive trust should have been

imposed.

Daspite elear and convineing evidencs that Creaig and Pamela detainad
the rental income from the Subjoct Property, while furnighing none to
Thereza, the trial court refused to impoese a constructive trust. nstead, it
denied Theresa's motion for summary judgment and granted summary
judgment to Craig and Pamela. (Appx. %, 14, 17; CR B68, 873, 878)) Craig
and Pamela, as constructive trustees, should have been ordered to return to
Theresa the money in which she hag an ownership interest.

SIHCL 55-1-T provides, “[o]ne who wrongfully detains a thing is an

mmplied trustes thereof for the bemefit of the owner.” *SDCL 55111 broadly
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permits a court to establish and declare an implied or constructive trust

based on the facts and circumstaneces of a transaction.” Briggs v, Briggs (In re

':."'I

S.0D.8 Div) 2019 5.D. 27, 71,931 NW.2d 510, 510.

"An implied trust arises from the facts and circomstances of a
transaction. An implied trust is generally remedial in nature and is an
equitable tool used to restore the status gquo and to protect assets wrongfully

obtained.” Johnsen v, Markve, 2022 8,10, 57, § 74, 980 N.W.2d 662, 6RD-B1.

To impose a construct trust, one must show: “(1) the conatruchve trustes
gained; (21 that gain was by fraud, accident, mistake, undue influence,
violation of a trust, or other wrongful act: () the constructive trustee has no
superior right to the thing gained; and (4) the party seeking the constructive
trust would have otherwise had the thing gained.” (Id.) (citations omitted).
Jraig and Pamela gained Theresa's share of the rental income from
the Subject Property. To gain this money, they concoaled information from
Thereza that they were co-owners of the Subject Property, were negotiating
and executing leases, were receiving rental income, and were determining
how to distribute the rental income without consulting Theresa. Theresa
owned a one-half interest of the Subject Property, so Craig and Pamela did
not have a superior right to Theresa's portion of the rental income. Finally,
had Craig and Pamela not retained Theresa's portion of the rental ineomse, it

rightfully would have gone to Theresa,
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A constructive trust should have been imposed. The trial court erred
bw refusing this relief and granting Craig and Pamela’s motion for summary
judgment,

I}, Theresa was entitled to summary judoment on her claim that
Craig and Pamela converted the rental income from the
Subject Property.

The trial court denied Theresa's Motion for Summary Judgment
seeling damages for Craig and Pamela's conversion of rental income earned
from the Subject Property. “A grant or denial of summary judgment is
reviewed de nove.” Abata v, Pennington Cnty, Bd, of Comm'rs. 2019 5.1, 89,
¥ 8.931 N.W.2d 714, T18.

“Conversion is the unauthorized exercise of control or dominion over
personal property in a way that repudiates an owner's right in the property

or in a manner inconsistent with such right.” First Am. Bank & Trust. N.A v,

Farmers State Bank of Canton. 2008 5.1 83 9 238, 766 MW _2d 19 31

tgquoting Chom-Aeo Indus,, Ine. v. Glover, 2002 5.1, 122, 9 20, 6562 N.W 2d

756, T66). To prove conversion, Theresa was roguired to show: “(1) [she]
owned or had a possessory interest in the property; (2) [her] interest m the
property was greater than [Craig and Pamela's); (3) [Cralg and Pamela)
exercised dominion or control over or seriously interfered with [her] interest
in the property; and (4) such conduet deprived [Theresa] of [her] interest in

the property.” First Am. Bank & Trust N A 2008 5.1 83_ 9 38, 7566 N.W . 2d

at 31.
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The trial court concluded there was an isgue of fact about whether
Cralg and Pamela's conversion was “unwarranted,” suggesting there 1s some
additional element relating to Craig and Pamela’s intent that Theresa neaded
to prove, (CRBT1.) The trial court misapplied the law. “The tort of

conversion does not require the intent to deprive the true owner of [her|

property rights." W, Consol. Coop, v, Pew, 2011 8.1, 9, 730, 796 N.W.2d 390,

S98. It 1s the act of conversion itself that is the wrong.” 1d. “[N]either good
nor bad faith. neither care nor negligence, neither knowledge nor ignorance,
are of the gist of the action.” Chem-Ape Indus,. 2002 5.0, 122, 9 20, 652
N.W.2d at 766.

In W, Comsol, Coop. the trial court granted summary judgment in favor
of Western Uonsolidated Cooperative (WestCon) on its conversion claim.
WestCon's employee, Lynn Pew, had been stealing grain from WestCon and
soelling it to LaBolt Farmers Grain Company. WestCon gued both Pew and
LaBolt for comversion, LaBolt tried to defond its actions in receiving the
grain by arguing there was a genuing issue of foct about whether its
mterference was “unwarranted.” This Court rejected the argument,
ooncluding that the use of the word "wrongful” in SDCL 21-3-2 does not add
an element to the tort, or an additional element that must be satisfied to
caleulate damages onee the defendant has been found liable for conversion.

The defendants’ hability for conversion was affirmed, but the mattor was
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remanded so damages could be apportioned under SDCL 15-8-15.1 and 15-8-
15.2.

This case is much simpler. Theresa owned a one-half interest in the
Subject Property, which entitled her to a one-half interest in the rental
income associated with the Subject Property. Theresa'’s interest in her half of
the rental income was greater than Craig and Pamela's interest. Craig and
Pamela exercsed complete dominion and control over all rental agreements,
all rental income that was collected, and all rental income distributions,
imcluding the rental income assocated with Theresa's one-half interest in the
Subject Proparty. Theresa was deprived of her interest in the rental income
bw their actions.

The trial court’s conclusion that there 1s a fact dispute about whether
Theresa “acquiesced to the rental income being used to support [her] mother
and service the family debt.” is completely untethorad to any record evidence.
Thoresa was never told anything about the leases much less agked what she
wanted done with her share of the rental income on the Subject Property.
Indeed, Craig and Pamela admit that Theresa was never asled to help pay
her father's debt:

2]1. Craig has never asked Michael or Theresa to help pay
Desmond’s debt. (Depo. Craig, 62:16-19.

RESPONSE: Admit.

(LR 788.)
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The trial court incorrectly determined there was a factual dispute
ooncerning Crang and Pamela’s liability for converting the rental income. To
the contrary, the facts about Craig and Pamela exercising control over the
rental income are undisputad. Craig and Pamela’s admissions establizh all
essential elements of conversion. From the time Craig became a co-tenant
with Theresa in 2010 to this lawsuait, Craig, and later Craig and Pamela,
exercised control over $223 830 in rental income off the Subject Property that
related to Theresa's undivided one-half interest. (T2 23, 43, 64; CR T88-T91,
1O48- 1060 Summary judgment should have been granted in Theresa's
favor. Under SDHCL 21-3-3(1), she was entitled to a judgment for the money
converted plus interest.

E. Alternatively, the trial court’s evidentiary rulings permitting
Craig and Pamela to present irrelevant content 1o the jury
unfairly prejudiced Theresa.

For the foregoing reasons. the trial court committed several errors with
respect to the crosg motions for summary judgment. When the mattor
proceaded to trial on Theresa's two remaining claims, the trial conrt abused
its discretion by allowing Craig and Pamela to present irrelevant and
unfairly prejudicial evidence to the jury, which the jury acted upon to
Theresa's detriment.

This Court’'s review of the trial court's evidentiary rulings requires a

two-step process. Stabler v First Bank of Roscoe, 2015 S.D. 44, % 36, BG5S

MN.W.2d 466, 484, First. the Court must “determine whether the trial court
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abused its discrotion in making an evidentiory ruling.” Id. (quoting
Ruschenbers v, Eliason, 2014 5.1, 42, 9 23, 850 N.W.2d 810, 817), Second,
the Court must determine whether this error was a prejudicial error that in
all probability affected the jury's conclusion." [d, (guoting Buschenbeys, 2014
S.D. 42, 9 23, 850 N.W.2d at 817).

“Evidence is relevant if', . . [i]t has any tendency to make a fact more
or |ess probable than it would be without the evidence and . . . [t]he fact is of
consequence in determining the action.” SDCL 19-18-401. A court may
exclude relevant evidence, however, where its probative foree is substantially
outweighed by a danger of unfair prejudics, among other considerations.
SDCL 19-19-403,

In this case, two claims that Theresa pled in her connterclaim
proceaded to trial: (1) Theresa's claim that, fram 2010 forward, Craig and
Pamela converted her share of income from the Bubject Property: and (2)
Thoresa's claim that Craig and Pamela would be unjustly enrviched by the
retention of all the rental income from 2010 forward. (CR 185-186.)

Since Theresa’s motion in hmine was denied, Craig and Pamela wora
allowed to defend against her claims with evidence about Desmond’s debt
dating back to the 19905 and a supposed agreement Craig made with
Patricia about how the rental income was to be used. The trial court
acknowloedged that it permitted this evidence to come in enly as to the unjust

enrichment elaim. (FT 10) Theresa maintains that this evidence should
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have been excluded in its entirety. The jury was invited to consider matters
that had nothing to do with the elements of her undue influence claim,
namely, that Pamela and Craig received a benefit, that they were aware of
the benefit, and that their retention of the benefit without reimbursing
Theresa would be inequitable, (CR 991

For example, this testimony was presentod:

(] Was there ever a time when vour mom signed that lease.
this is after the property, that she put Michael and
Theresa's name on the property, was there ever a time
when she told you | want part of this rent to go to Mike
and Theresa?

A The exact words come out of her mouth she said let’s keep
this together to pay on dad's debt. And so everything went
to that debt.

o And so even though your mom had deeded part of the
land to them and she gigned the lease where sho know
she was getting money, did she ever say some of this
money needs to go to Michael and Theresa?

A Mo, she just saud just keep it here for dad's debt,

(T2 46.)
Likewise, Craig testified:

(8 Would you tell the jury what your mother expected of you
for you doing this for her all these vears up to let's take

the 2010 when vou are signing the mortpage?

A All T remember 18 my mom wanted me to keep the family
farm going and so 1 was.

(] [Md she want any, did she ever tell vou any of the rent
was supposed to go to Michael and Theresa?
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A Mo,

o

(& Some of the years, well, all of them after the deads that
were shown where vour mom didn't own the land, she is
still getting rent, didn't she?

A Yes, | promised her that.

(T2 57-68.)

The trial court’s decision to deny Theresa's motion in limine and allow
evidence about Desmond’s debt and the "agreement” Craig made with
Patricia was erroneous. This evidence was irrelevant and caleulated only to
prejudice Theresa.

First, Desmond’s debt did not even pertain to the land by the lake.
Craig acknowladged in his tostimony that, as of 2010, the land by the lake,
including the Subject Property, had no mortgage or lien against it, (T2 44.)
Craig also acknowledged that he was given the home place to deal with
[lesmomd's debt: "] got four and a half quarters to take care of the Roach
grouncl, [ got the home ploce to take care of dod's nete, and then I got a couple
other notes.” (T2 27.) (Emphasis added.)

Second, and more importantly, Palricia wos nol an ;ener of the
Suhject Property from June 7, 2010 forieard. The trial court seemed to
attribute significance to Cralg managing the family farm consistent with

some nebulous conception of what Patricia wanted. (CH 869 ("The

undisputed facts here show that Plaintiffs had an agreement with their
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mother to manage the entire property. pay annunal rent to support the parties’
mother, and service the parties’ father’s delt.”). What Patricia wanted or did
not want to be done with the rental income from 2010 forward is utterly
irrelevant to the determination of Theresa's claims against Craig and

Pamela, If Craig decided to do something Patricia requested, that was
Craig's prerogative, But it has no bearing on whether Theresa, as Craig and
Pamela's co-tenant who was never consulted, should have to forfeit the rental
meome relating to her undivided one-half interest in the Subject Property.
Theresa did not malke any agreements,

There is no question that Patricda conveyved her remaining interest in
the Bubject Property to Craig in 2010, This Court interprets a deed as it
would a comtract, In re Estate of Hosenbaum, 2001 S.1). 44, % 6, 624 N.W 2d
B21, 824 (citing SDCL 42-4-12). "When examining an instrument of
convevance, we are guided by the princple that the intention of the parties,
and the grantor's intention in particular, must be ascortainad by a fair
eonsideration of the entire instruoment and its language, without unduos
emphagis on any particular provision.” [d, at ¥ 7, 624 N.W . 2d at 824, “Omly
when construction of an instrument, as a whole, leaves doubt about the
mmtention of the parties will we consider the circumstances surrounding the
execution of a dead.” Ld. "We presume that a grant of real property conveys a
foe simple interest in the property described umless it appears from the grant

that a lesser cstate was intended.” Id, at % 8. 624 NW . 2d at 824,
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The trial court took the bait on Craig and Pamela's argument that this
evidence of Desmond’s unrelated debt and an agreement with Patricia
pertains to “equity,” and they should be allowed to point to those things to
explaim why they provided no rental income to Theresa, (FT 7-8.) They werea
given carte blanche to color their retention of the rental income as carrving
out Patricia’s wishes. But there was nothing ambiguous about the 2010
warranty deed by which Patricia conveyed her undivided one-half interest in
the Subject Property to Craig, (CR 1038-1039.) Essentially, the trial court
permitted Craig and Pamela to atilize parole evidence to convinee the jury
that the desd Patricia executed in 2010 did not really mean what it said.
Thear presentation suggested that, becanse of some side agresment that
Theresa was no part of, Patricia still controlled the Subject Property and the
income from it and decided that it should go to Desmond’s debt and her.

This claimed zide agreomoent between Craig and Patricia was
irrelevant. Even if it had some tangential relevance, its probative value was
substantially outweighed by the danger of unfair prejudice. confusing the
1ssues, and misleading the jury. SDCL 19189403, The trial court abused its
discretion by allowing Craig and Pamela to make Desmond’'s debt and the
supposed agreement between Craig and Patricia the foeal points of their
defense.

And Theresa was unfairly prejudiced. The jury in this case asked two

questions: (1) what was the date of Patricia’'s passing: and (2) can the jury
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split the years by the date of Patricia’s death for unneceossary enrichment?
(T2 100-101.) Patrica died on March 26, 2021, (T2 101.) Theresa was
seeking between $19,800-21 600 per vear for the retained rent, (CR 1031.)
The jury awarded 538 052.00 to her, (CR 1032 It takes no significant feat
of mathematics to surmise that the jury limited its award based upon the
date that Patricia passed away, attributing significance to her supposed
control over the Bubject Property until her death. The trial eourt's error
clearly prejudiced Theresa and reversal is warranted.
CONCLUSION

Theresa respectiully requests that the trial court’s summary judgment
rulings be reversed. and this case be remanded for entry of judgment
Theresa's favor for the rental income withheld from her,
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T

FILED

NOY 13 2023

RE: Van Ze¢ v Van Zee, 29CIVI2-9 & 29CTV22-10; Plaintiffs” Motion to Consolidate Cases,
PMaintiffs" Motion for Summary Jodgment, and Defendants' Motion for Partial Summary

Judgment

Diear Coungel:

LETTER MEMORANDUM

Thiz matier has come before this Court by a Complaint filed on June 14, 2022, The

Defendants filed a Counterclaim on May 31, 2023, The Plaintiffs filed a Motion to Consolidate

cases 29CTV22-9 and 29C1V22-10, Motion to Amend and a Motion for Summary Judgment on

Octaber &, 2023, Subsaguently, Defendants each filed a Motion for Partial Summary Judgment.

A Motion hearing was held on November ';I*. 2023, The following issues were addressed: (1)

statute of limitations and fravdulem concealment, (2} laches, (3) fduciary duty, (4) unjust

enrichment {3} conversion, (§) failure 0 2dd an indispensable party, and (7) waiver and consent.

Page 1 of I8
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MOTION TO CONSOLIDATE: Granted in Court

MOTLON TO AMEND: Granted in Court

1. PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT

FACTS

The land that is in dispute is family farmiand thet was owned by Desmond Van Zee and
Patricia Van Z¢e, husband and wife, prior to Desmond's death in 1997. Desmond and Patricia
are the parents of the parties to this suit. Afier Desmond’s death, Craig Van Zee, the Plainiff,
toak aver managemnent of the farm alongside Patricia. Theresa Van Zee and Michael Van Zex,

Cralg's siblings, did not help with the management of the disputed property.

In 2004, Patricia conveyed an interest in the disputed property to Theresa and Michae],
the Defendant’s. Tn 2010, Patricia conveyed her one-haf interest in the dispured property to
Craig, and Craig knew that the Defendant’s had an interest in the property. Theresa received
records from the Register of Deeds office thiree times in 2015 and once in 2019, Michael's son

received records from the Register of Deeds office and allegedly gave those records to Michael

in 2016.

Plaintitfs claim that Patricia created an estale plan tha: invelved deeding away her land,
subject to the condition that she received rental suppont income and that the family debts were
paid. Plaintiffs further elaim that they had an agreement with Patricia to manage the propesty,
and to us2 the rental income from the property to support Patricia and to service the family debi.
Theresa admits that she knew aboul her interest in the property leng before 2020. She also
admits that she knew that Craig had an interest in the property in early 2020, prior to Paricia’s
death in March 2021, Michael admits that he knew about his propesty when his mother fold him

Page 2ol 15
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hout it, prior 10 her death in 2021, Both parties admit that Patricia was wsing the rental income

from the property to live on.

The Plaintif"s filed their Complaint on June 14, 2022, seeking to have the disputed
property partitioned. Defendants filed their counterclaims against the Plaintiffs on May 31, 2023,
alleging five counts regarding the disputed property. Plaintiffs now submit this Motion for

Summary Judgment on the following issues,

APPLICARLE LAW

South Dakots law provides for s six-year statute of limitations on Defendant’s
counterclaims, SDCL 15-2-13. For a counterclaim that seeks affirmative relief, the statute is
todled once the counterciaim is served, Murray v. Mansheim, 2010 5.D. 18, 779 N.W_2d 379,
3831-384. “However, this statute of limitations will be tolled uniil the cause of sction is
discovered or might have becn discovered, if there is fravdulent concealment of the cause of
action.” Conway v. Comway, 487 N.W.2d 21, 23{S.D. 1992), “If a trust or confidential
reletiomship cxists between the parties, which imposes a duty to disclose, mere silence by the one

ungder the duty constitutes fraudulent concealment.” .

“Fraudulent concealment epplies not when an action remains merely undiscovered, but
when actionable conduct or injury has been concealed by deceptive net or artifice.” Strassburg v
Chtizens Siate Bank, 581 N.W.2d 510(5.D. 1993). “Without a confldential or fiduciasy
reletionship, fravdulent concealment consists of some affirmative act or conduct on the pant of
the defendant designed to prevent, and which does prevent, the discovery of the cause of action.™

id. The party claiming fraudulent concealment “must further show he nonetheless exercised

Page 3 of 15
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diligence to discover the cause of action ™ [, at 7135, “Statute of limitations questions are wsually
Jury questions. ... [W]hen |Plaintiit] had actual or constructive knowledge of a claim, and
whether he exercised diligence to discover his cause of action are issees of fact for the jury ™ fd

atq 19,
ANALYSIR

The Pleintiff argues that the six-year statule of limitations appiies to Defendant’s
counterciaim. Under this arpument the Defendant"s counterclaim that was served on May 31,
2023, would toll the statute and all claims prior to May 31, 2007, would be time barred, The
Drefendant™s concede that there s o six-year statute of limitations; however, they argue that

Plaintiffs fraudulently concealed relevant facts so the statute of limitations should be tolled,

When & defendant submits a countercluim that seeks affirmative relief, South Dakota lew
is clear that there is a six-vear statute of limitations that is tolled once the counterclaim is served.
However, il there is fraudulent concealment of the cause of action, the statute will be tolled until
the cause of action is discovered. Therefore, the issue here comes dawn 1o whether the Plaineiffs
fraudulenly concealed relevant facts. The Court finds (hat Plaintiffs did not owe Defendants a
fiduciary duty here (see analysis under “Issue 37}, Therefore, for fraudulent concealment to exist
here, the Plaintiffs must have engaged in an affirmative or deceptive act that prevented the
Drefendants from discovering this cause of action, and Defendant's must show that they exercised

diligence to discover the cause of action.

The Plaintiffs argue that they did not engage in affirmative or deceptive act because they
had no contact with the Defendants until this litigation and the Defendants admit they had no
dealings with the Plaintiffs concerning the disputed property. Conversely, Defendants argue that

Page d of 15
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the Plaintifis were actively depositing the rental income info the farm account withouwt
Defendant’s knowledge and did not provide the Defendants with any share of the income, The
Plaintiffs were also managing the farm accoami ip sccordance with their agreement with their
mother, rather than at the discretion of the Defendams. These facts are undisputed and therefore
this 138w is proper for summary judgment. This Court finds that the Plaintiffs act of managing
the farm and farm account in accordance with the wishes of their mother does not rise to the
bevel of an affimmative or deceptive act designed to prevent the Defendant’z discovery of the

cause of achion.

Even if the Plaintiffs acts did rise to the level of an affirmative or deceptive act, to be
successful on a claim of fraudulent concealment, South Daketa Law requires the Defendants to
show that they exercised diligence 1w discover the cause of action. Defendants’ ownership
interests in the disputed propemy were a matter of public record as early &s 2004, Defendants
admitted that they knew ebout their property interests prior to their mother's death and knew that
the disputed property was rented. The record shows that Theresa received several documents
from the Register of Deeds office three times in 2015 and once in 2019, however, she denies that
the comtent of those documents was regarding the disputed property. The Defendants couid have,
at any peint, checked the public records for ownership informaticn of the disputed property. At
the very beast, they could have reached out to their mother or the PlaintifTs and simply asked how
the disputed property was being managed. The Coun finds that the Defendants did not exercise

diligence in discovering the cause of sction.

Plaintiff’s motion for summary judgment on the 15sue of statute of lmitations and

fravdulent concealment is GRANTED.
Issue 2: 1aches

PageSof 1S
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APPLICABLE LAW

To support a determination that laches bars an action, the (ollowing factors must be
found: (1) the moving party had full knowledge of the facts upon which their astion was based,
(2} regardless of this knowledge, the moving party engaped in unreasonable delay before serving
the counterclaim, and (3) allowing the moving party o maintain their counterclaim would
prejudice the other parties. Comway v. Comeay, 487 NW. 2d, 21, 24 (5.D. 1992). "Laches does
act depend upon the passepe of time alone; plaintilf must be chargeable with lack of diligence in
failing to proceed more promply.™ id. at 25, “In a case where at least part of the delay s
attributable to defendant, or when defendant hes engaged in concealment, misieading tactics and

misrepresentation, laches is not available as & defense.” Jd.
ANALYSIS

Plaintilfs argue that the following factors prove the doctrine of laches bars the
Defendants claims: (1) Defendants had full knowledge of the facts upon which their action was
hased, () regardless of this knowledge, Defendants engaped in unreasonahble delay before
serving the counterclaim, and (3) allowing Defendants to meintain their coumerclaim would
preiudice the Plaintiffs. Defendants contend that Plaintifis are misstating the facts, and the record

allegedly reveals that Defendants clearly did not have full knowledge of the facts unt:l 2020

Baged on the facts, the Court finds that there is a genuine issue as 1o when the Defendants
became fully aware of all the relevant facts in this case. There are conflicting statements in the
depositions, statemenis of undisputed material facts, and affidavits of the parties. The receipts
submitted with the affidavit of Suzy Wemsmann indicate Theress received several pages of

records from the Register of Deeds office in 201 5 and 2019, however, the receipts do not &ffirm
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what records Theresa was giver. Michael's son allegedly received records from the Register of
Deeds office and gave them to his dad, however, the Court cannot know for certain whether
Michael ever received the propenty records for the disputed property. Full knowledge of the facts
is a factor that must be proven for a claim of laches to be successful, and full knowledge has not

been proven.

Further, the South Dakota Supreme Court has ruled that laches is not an available deferse

for a party wha 13 pard of the delay and who has engaged in concealment of the facts, The
Plaintiffs have admitted that they never volunieered informasion regarding the disputed property
to either of the Defendant’s, despite having knowledge that they had an interest in the property
dating back 10 2010, Plaintiffs managed the land and were aware that Patricia planned o add the
Defendant’s name 1o the property. The Plaintiffs actions may not amount ra concealment, but
they were certainly part of the delay. The Count finds that summery judgment would not be

appropriaie on the issue of Laches.
Plaintill"s motion for summary judgment on the issue of laches 15 DENIED.
Tssue 3:

APPLICABLE LAW

“Although strictly speaking a fiduciary relationship does not exist between tenants in
eommen by reason of the mere fact that they are such, a relationship of trest and confidence
exists 1o the extent that each co-tenant has a duty to sustain or at least not to assail, the common
interest of title, and one co-tenant will not be permitted to obtain a secret profit to the
disadvantage of the other co-tenants where all mnst act i unison.” /d. at 24. Howewver, the

Supreme Court held most recently, *[Fliduciary duties arise only when one undertakes 1o act

Pape Tof 1§
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primarily for another's benefit. The law will imply such duties only where onc party to 2
relationship is unahle to fully protect its fnterests and the unprotected party has placed its rust
and confidence in the other,” Estare of Thacker v. Timm, 2023 5.0, 2, 984 N.W.2d 679, 686

(citing Ward v. Lange, 1996 5.0, 113, 712, 553 N.W.2d 246, 250},

“While there is no invarizhle rule for determining whether a fduciary relationship exists,
there must be not only confidence of the one in the other, but there must exist a certain
inequality, dependence, weakness of age, mental strength, business intelligence, knowledge of
the facts involved, or other conditions giving to one advantage over the other.” &d. at 687, "The
existence and scope of a fiduciary duty are questions of law. Whether a breach of fiduciary duty

occurred, however, is a question of fact.”

*An implied trust is generally remedial in nature and is an equitable tool wsed 1o restore
the status quo and 1o protect assets wrongfully obtained,” Jokwson v Markve, 2022 5.D. 37,9 74,
0RO MN.W.2d 662, 680-81. “To impose a constructive trust, the wrongful set must be proven by
clear and convincing evidence, and must show: (1) the constructive trusies gained; (2) that gan
was by fraud, accident, mistake, undue influence, violation of a trust, or other wrongful act; (3}
the constructive trustee has no superior right to the thing gained, and (4) the party seeking the

ponstructive trust would have otherwise had the thing gained.” fd
ANALYSIS

The Plaintiffs argue that they did not owe a fiduciary duty to the Defendants because the
Defeadants are fully able to protect their own interests, and they did not place their trust and

comfiderice in the Plaintilfs. The Defendants contend that the Plaintiffs are the trusices of a
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constructive trust that was created when they withheld income that was ewed 1o the Defendants,

and therefore owe a fiduciary duty o Defendants.

This Court firs: considers whether 2 constructive trust exists. As stated by the South
Daketa Supreme Court, the necessary factors to determine that 8 constroctive frust exists ane as
follows: Plaintiffs have “gained;” that gain was by fraud, accident, mistake, undue influence,
vialation of a trust, or other wrongful act; the Plaintiffs have no superior right to the gein; and the
Defendants would have otherwise had the thing gain. The Plaintiffs were given an interest in the
property by a proper transfer of ownership, they managed the property, they paid the real estate
taxes, they puid the family debt with the mcome from the property, and they paid Patricia’s
living expenses with the rental income. These facts do not prove by clear and convincing
evidence that the Plaintiffs gained anything by wiongful act. The Court finds that a constructive

trust has nol been created based on the facts.

The issue then becomes whether Plaintiffs owed Delendams a fiduciary duty. The
Supreme Court has nuled that a fiduciary dury is only implicd where one party is unsble to
protest ti:n-us:!m andl the unprotected party placed its trust and confidence in the other. The
facts here show that the Defendants were both aware of their interests in the disputed property
prior to Patricia’s death in 2021. Theresa admitted 1o being aware of the Plaintiffs ownership in
the property in eary 2020, The Defendants wese fully capable of protecting their interest in the
property. The recerd shows that the parties did not communicate prior to this actien, therefore
the Defendants did not place their trust and confidence in the Plantiff. The Court finds that the

Plaintiffs did not owe a fiduciary duty to the Defendants.

Plaintiff" s motion for summary judgment on the issue of fiduciary duty 18 GRANTED.

Page 9 of 15
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APPLICABLE LAW

“To prevail on a claim for unjust ensichment, [Plainti{T] was required to prove the
{Defendant] received a benefit, [Defendant] was aware he was receiving a benefit, and it would
be inequitable io allow [Defendant] to retain the benefit without paying for it.” Johnsom v,

Larser, 2108.D. 20, TN W.2d 412
ANALYSIS

The Plaintiffs argue that they did not receive a beacfit or an unjust benefit from the
agreement wilh their mother conceming the disputed property. The Defendants argue that
because the Plaintiffs were depositing all rental income received from the dispeted propenty inlo
a family farm account and Defendants were not receiving any of the rental income, the Plaintiffs

werz receiving & benefit to the detriment of the Defendunts,

The undisputed facts here show that Plaintiffs had an agreement with their mother to
manage the éntire property, pay ennual rent to support the parties’ mother, and service the
parties” father’s debt. It is also undisputed that the Plaintifis controlled how the rental incomne
was distributed, the Defendants did not receive any poartion of the income, and the Defendants

did mot assist with the management of the propesty or the servicing of debt.

To be successful on & ciaim for unjust enrichment, all three elements above must be
proven. The Court recognizes that all of the rental income from the dispuied property was
deposited intoe the family farm account and Plaintiffs used the rental income to support their
mather and service their father’s debi; however, without more information reparding how the
leftover funds were speat, the Court cannot determing whether the Plaintiffa received a benafit.

Page 10 of 15
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The parties are in dispute a5 o whether the Defendants knew and acquiesced to the PlaintifTs
management of the property and whether the Defendants consented 1o the rental income being
used for supporting their mother and servicing the family debi, Additionally, the parties” mother
dicd in 2021 and therefore the Plaintiffs presumably have no longer been paying for her support
since her death. There are material facts here that are in dispute, and therefore this 1ssue 13 ne

oroper Sor summary judgment.
Plaintifi's motion for summary judgment oa the issue of unjust ensichment is DERIED.
Issue 5: Conversion
APPLICAGLE AW

“Canversion is the unauthorized exercise of control or dominion over personal property
in a way that repudiates an owner's right in the property or is in some manner inconsisient with
such right." Western Corsolidate Co-op v. Pew, 2011 8.D. 9, 795 N.W.2d 390, 396, To be
successful on a claim of conversion, there must be “an unwarranted interference by Defendant
with the dominion over the property over the PlaintifE" /4, In onder to prove conversion, e
plaintiff must show: “(1) [plalnt:fT] owned or had a pessessory interest in the property; {2)
[plaintiff's] interest in the property was greater than the [defendant’s]; (1) [defendant] exersised
dominicn or contral over or seriously imterfered with [plaintifTs] interest in the propersy; and (4)
such conduct deprived [plaintiff] of its interest in. the property. Jd. (citing First Am. Bank &
Trust, N4, 2008 S.D. 83,938, 756 NW.2d a2 31.)

ANALYSIS

The Plaintiff argue that summary judgment on the issee of conversion should be granted

i thelr favor because their use of the rental income was not an unwarranted interference, based

Page 11 of 15

Appendix 11
- Page 870 -



MEMORANDUM Page 12 of 15

upon the knowledge and conduct by the Defendants, The Defendants argue that they had no
knowledpe regasding the Plaintiffs management of the property, and the Plaintiffs argument

regarding the family debt and providing their mother income are imelevant issues.

This issue is not suitable for summary judgment, because there is dispute as 1o whether
the Defendants knew ebout and acquissced 10 the rental income being used to support their
miother and service the family debt. The Court finds that the rental income being used to service
the debt and provide their mother income is relevant, If the Defendants knew and allowed the
renial income to be distributed to their mother and service the debt, then a claim of conversion

will be unsuccessiul as there would be no unwarranted interference by Defendant

Plaintiffs motion for summary judgment on the issue of conversion is DENIED.

1 F B
APPLICABLE [AW

The factors that a court should consider in determining whether a party 8 indispensable
include: “first, to what extent a judgment rendered in the person’s absence might be prejudicial
to him or those already parties; second, the extent to which, by protective provisions in the
Judprent, by the shaping of reliel, or other measures, the prejudice can be lessened or avoided;
third, whether a judgment rendered in the person’s absence will be sdeguate; fourth, whether the

plaintiff will have an adeguate remedy i the astion is dismissed for nonjoinder.”
Pape 12 of 15
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ANALYSES

Here, joining the parties’ mother would have certsinly helped clear up some of the
dispwad facts, however that Is not possible in this case, First, the party exposed 1o potential
prejudice from a judgment in absence of their mether are the Plaintiffs. The Plaintiffe have sated
that the:r mother would have been able to provide the Court with facts regarding when the
Defendants knew about their interest in the disputed property and the details of the agreement
between the Plaintiffs end hersell. However, the Court believes that any prejudice thet the
Pla:ntiffs would suffer can be lessened or avoided by shaping reliel or other measares around the
undisputed facts. Additionally, the Court believes that it has the ability 1o reach an adequate
remedy in the absence of the mother,

Maintiff"s motion for sunumary judgment on the issue of an Indispensable party iz

DENIEI.

sug 72 Waiver and
APPLICABLE LAW

“The requirements o show waiver arc that a person in possession of a right, with full
knowiedge of the material facts, does or forebears the doing of something that is inconsistent
with the existence of the right and their intention to rely upon it.” Wehrkamp v. Wehrkamp, 20409
S0 B4, TVINW, 24 212, 215 Additionally, the waiver must be a ¢clear, unequivocal, and

decisive act. Oxtom v, Rudiand, 20017 8.0 35, 897 N.W.2d 356.

ANALYSIS

Pape L3 ol 15
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The Plaintiffs argue that the Defendants consented and/or waived their right to obtain the
ren: whike the Plaintiff was supporiing their mother and servicing the debt that their father had
accumulated. The Defendants argue that they were unaware of many matenal facts and therefore

did not consent or waive their rights 1o the rental income.

It is undisputed that the Defendants had a right to the disputed property. Tt is also
undisputed that af some point, the Defendarts became aware that they had a property interest in
the disputed property. However, there is dispule as to whether the Defendants knew that they
were joinl owners of the property with the Plaintifts, rather than their mother. The Plaintiffs also
argue that they did not know that the Plaintiffs were callecting rental income, depasifing it into
the family farm accoent, and were in charge of how it was distributed. To succesd on a defense
of waiver, the Plaintiffs must prove that the Defendants waiver was clear, unequivocal, and
decisive, None of the facts indicate that the Plaintifis received a clear, unequivocal, or decisive
wavier from the Defendants, In fact, both parties admitted that they didn't speak uniil this
litigation,

Plaintiff*s motion for summary jedgment on the issae of waiver and consent is DENIED.

L DEFENDANT'S MOFTTON FOR PARTIAL SUMMARY JUDGMENT
Issue 1: Statute of Limitations
Based upon the above analysis in isswe 1, Defendant’s motion for partial summary
judgment on the issue of statule of Tmitations i DENIED.
lssue It Construetive Trust
Based upon the above analysis in issue 3, Defendant’s motion for partial summary

Judgment on the issue of a constractive trust is DENIED,

Pape 14 0f 18
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Issue 3: Fiduciary Duty

Based upon the above analysis in issue 3, Defendant’s motion for partial summary

Judgment on the issue of fiduciary duty is DENIED.

: Conversion

Based upon the above analysis in issue 5, Defendant’s motion for partial summary

judgment on the issue of conversion is DENIED.

BY THE COURT:

__Kent A Shelton
Hon, Kent A, Shelton
Circuit Judge, Third Judiclal Circuit
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STATEOF SOUTH DAKOTA ] IN CIRCUIT QOURT
‘&g
COUNTY OF HAMNID 1 THIRD JUDMCIAL CIRCLUIT
)
CRAIG ANT PAMELA VAN ZEE, ) STV, an-g
)
Plaintiffs, )
)
V. ) ORDER ON MOTIONS FOR
i) SUMMARY JUDGMENT
THERESA VAM ZEE and )
MICHAEL D. VAN ZEE, i)
)
Defendants. )

The Plaintiffs and the Defendants having filed cross Motions for Summary
Judgment on various issues, and those Motions having come for hearing before the
Honorable Kenl A. Shellon on Uhe 5t day of November, 2023 al 10:530 a.m., and Lhe
parties having appeared and argued those motions before the Court, it is hereby

ORDERED, ADJUDGED, and DECREED that the Plaintiffs' Motion for Summary
Judgment with respeet to the statote of limitations is granted and all cdaims asserted by
the Defendants from prior to May 41, 2017, are hereby harred; it is further

CRDERED, ADJUDGED, and DECREED that there is no fraudulent
concealment; it is further

ORDERED, ADJUDGED, and DECREED that the Plaintiffs’ Motion for Summary
Judgment on the defense of laches s denied; it is further

ORDERED, ADJUDGED, and DECREED that the Court finds that the Maintiffs
owed no fiduciary duty to the Defendants; it s further

ORDERED, ADJUDGED, and DECREEL that the Plaintiffs’ Motion for Summary

Judgment an the elaim of unjust enrichment is dended; it & further
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ORDERED, ADJUDGED, and DECREET! thal the Plaintills" Motion for Summary
Judgment on conversion, faflure to add an indispensable party, waiver, and consent are
denied; it is further

ORDERED, ADJUDGED, and DECREED that the Defendants’ Motion that the
statute of limitations is tolled based upon frandulent coneealment is denied; it is further

QRDEERED, AINUDGED, and DECREED that no constructive trust was created,
and the claim for summary judgment based upon the construetive trust s dended; it is
further

ORDERED, ADJUDGED, and DECREED that the Defendants’ Motion for
Sammary Judgment based upon fiduciary duty and eonversion are denied; it is further

CORDERED, ADVUDGED, and DECREED that the Court's Letter of Memorandum

dated Movember 14, 2024, i8 incorporated herein by this reference.

11/14/2023 1:51:31 PM
BY THE COLURT:
Attest:

Bertsch, Marla /%/ )%_-—

Honorable Eent AL Shelton
Cireuit Court Judge

Filed on:11/14/2023 Hand County, South Dakota 29CIv22-000008 * PPendn 17
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STATE OF SOUTH DAKOTA ] IN CIRCUTT OCURT
&8
COUNTY O HAND 1 THIRD JUDICIAL CIRCUIT
)
CRAIG ANT PAMELA VAN ZEE, ) STV, an-g
)
Plaintiffs, }
)
V. ) ORDER ON PRETRIAL MOTIONS
) AND MOTIONS IN LIMINE
THERESA VAN ZEE and )
MICHAEL D. VAN ZEE, 1
)
Defendants. )

The Plaintiffs and the Defendants having filed cross Pretrial Motions and
Motions in Liminie on various issues, and those Motions having come for hearing before
Lhe Honorable Kenl A. Shellon on Lhe s5Uhday of December, 2oz al 3:00 p.m., and the
parties having appeared and argued those motions before the Court, it is hereby

ORDERED, ADJUDGED, and DECREED that the Plaintiffs’ Motion excluding
the testimony regarding rental income from property Craig and Pamela Van Ze did not
receive from his mother, Patricia Van Zee is granted; it is further

ORDERED, ADJUDGED, and DECREED that the whole story regarding
Desmond Van Zee's debt, the agreement between Craig Van Zee and Patricia Van Zee
and all Craig and Pamela Van Zee’s actions from 10999 forward being presented o the
jury is granted; it is further

ORDERED, ADJUDGED, and DECREED that the Maintiffs" Motion for no
double recovery 18 granted; it is further

ORDERED, ADJUDMGED, and DECREED that the Plaintifts" Motion for a Special

Verdicet Form is denied and a general verdict form will be used: it is further

Appendix 18
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ORDER: ON PRETRIAL MOTIONS AND MOTICONS IN LIMINE Page 2 of 2

ORDERED, AINUDGED, and DECREETD that the Plaintills" and Delendanls’
Mations for Sequestration is granted; it is further

ORDERED, AINUDGED, and DECREED that the Flaintiffs’ and Defendants’
Maotions to exclude any testimony regarding settlement negotiations, communications,
disenssions or offers s granted; it is further

ORDEERED, AINUDGED, and DECREEI that the Plaintifts" Motion to prohibit
any exhibils in opening statemenls is granted; it is further

ORDERED, ADJUDGED, and DECREED that the Defendants’ Motion enjoining
any undiselosed witnesses or documents to support their defenses s granted witl the
execplion of rebuttal witnesses or exhibits is granted; it is further

ORDERED, ADJUTHGED, and DECREED that the Defendants’ Motion enjoining
the jurors to put themselves in the place of Craig Van Zee is granted; it is further

ORDERED, ATMUTKGED, and DECREED that the Defendants’ Motion enjoining
the testimony or evidence related to Craig Van Zee's agreement with Patricia Van Zee is
denied; it & further

ORDERED, ADJUDGED and DECREED that the Detendants’ Motion enjoining
the testimony or evidence related to Desmon Van Zee's debt is denied.

12/7/2023 B:32:46 AM
BY THE COURT:

Attest: : -
Bertsch, Marla

Clerk/Deputy Honorahle Kent A. Shelton
Cireait Court Judge

Filed on: 12/07/2023 Hand County, South Dakota 29CIv22-000008  © PPeNdn 19

- Page 922 -



JUDGMENT Page 1 of 1

STATE OF 30UTH DAKOTA ! IN CIRCUIT COURT
CQOUNTY OF HAND f 4 THIRDJUDICIAL CIRCUIT
CRAIG AND PAMELA VAN ZEE, ; 26CIV. 22-9
Plaintiffs, ;
v, ;7: JUDGMENT
THERESA VAN ZEEand i
MICHAEL D), VAN ZEE, 1
Defendants. 3

T he above entitled matter having come before a jury in Hand County, South
Dakota on the 14% day of December, 2025 and the Jury having returned a verdict on
December 15, 2023, and the Plaintiffs, Creig and Pamela Van Zee having been
represented by Lee Schoenbeck, and the Defendants, Michael Van Zee and Theresa Van
Zee baving been represented by Ryan Vogel and the jury having retumned a verdiz! o the
Homorable Kent A Shelton, the Court does now herehy

QORDERED, ADMNUDGED, AND DECREED that based upon the jury verdict, that
judgment be entered for Michael Van Zee in the amount of $38,052, with interest
accruing at ten percent per annum from December 14, 2023; it 16 further

ORDERED, ADJUDGED, ANTI DECREED that a judgment be entered for
Theresa Van Zee in the amount of $38,c52 with interest accruing at ten percent per

annum from December 14, 2025 12/22/2023 8:25:17 AM
BY THE COURT:

Ak e —

Hon, Kent 4. Shelton
Circuit Court Judge

Filed 0:12/2212023 Hand County, South Dakota 20C/\V22-000008 FERen
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 1 of 7

STATE OF SOUTH DAKOTA ] IN CIRCUIT COURT
RE
COURNTY OF HAND 1 THIRD JUDMCIAL CIRCUIT
)
CRAIG AND PAMELA VAN ZEE, ) oQCTV, 28
)
Plaintiffs, J
) PLAINTIFFS STATEMENT OF
W, ) UNDISPUTED MATERIAL FACTS
)
THERESA VAN ZEE, )
)
Defendant. ]
)

Flaintiffs Craig Van Zee and Pamela Van Zee respectiully submit this Plaintiffs’
Statement of Undisputed Material Facts in support of Plaintiffs’ Motion for Summary
Judgmenit, Exhibits refercneed hercin are attached to the Afidacit of Lee Schoenbeck
filed in support of Plaintiffs Maotion for Summary Judgment.

1. Desmond Van £ee, the father of the parties of the Van Zee children in this

litigation, died on January 27, 1997. (Affidavit of Craig Van Zee.)

2. Al the time of Desmond Van £ee's death, he had a divoree pending with his
wife, Patricia Van Zee, in which Tesmond alleged that during the parties’
marriage they had incurred “substantial liabilities.” (Divorce Answer and
Counterclaim, REDIGER g3-95.)

5. Aceording to Attorney Rediger’s handwritten notes, Desmond had debts of
£1098,220 and liquid assets of $16,454. (Afty. Rediger's Notes, PL g3.)

4. Desmond was being foreclosed on. (Craig’s Depo. p. 26.)

5. After Desmond died, Craig took on all of the farm work, pledged his property
for his parents’ debt, and signed mortgages that included his property.

(Mortgage 6/17/2002 PL 320-424.)

Filed: 10/6/2023 4:22 PMCST Hand County, South Dakota  28CIV22-00088% @™ '
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 2 of 7

B, Palrivia wanted all the lund kept tosether Lo help pay Desmond’s debl
{Craig’s Depo. p. 34.)

7. OnJune 3, 2010, Patricia, Craig, and Pam signed a mortgage for Frontier
Bank, formally known as Pender State Bank. (Morigage oG/oz/2010 PL 344-
356.)

8. On.June 9. 2010, the original loan amount for Desmond's debt was down to
Sa7e,000 and owed by Patricia, and now Craig and Pam. (Loan Status, Depo.
Ex. g; Craigs Depo. p. 47.)

9. Theoriginal lender after Desrnond died wanted Patricia and Craig to sell some
of the gquarters. (Crig's Depo. p. 48.)

10, O June 30, 2004, Patricia Van Zee conveved the home place to Patricia,
Craig, and Craig’s wife, Pam. (Warranty Deed, Depo. Ex. 5.}

11, On September 16, 2004, Patricia conveyed a quarter and an 80 in Section 21
into joint tenancy with herself and her son, Michael. (Warranty Deed, Depo.
Ex. o)

12, On September 16, 20w, Patricia conveyed a quarter and an 8o in Section 21
into joint tenancy with herself and her daughter, Theresa, (Warranty Deed,
Depo. Ex. 6B.)

14. In Cetober 2004, Northstar Farms leased the Section 21 property at issue in
thig litigation, and the lease was signad by Patricia and herson, Craig,

( Morthstar Lease, PL 1-3)

L4 June 7, 2010, Patricia conveyved her undivided one-half interest in the quarter

and 8o, the subject of this litigation with Michael, to Craig. (Warranty Deed,

Depo. Exs. OF & 0F.)

B

Filed: 10/6/2023 4:22 PMCST Hand County, South Dakota  28CIV22-000%%"9™ 22
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 2 of 7

15. June 7, 2010, Palricia conveved her undivided one-hal [ interest in the guarter
and 8o, the subject of this litigation with Theresa, to Craig. (Warranty Deed,
Depo. Exs. 60 & 6D.)

16, In Cetober 2oz, Kirhy Odde leased all the Van Zee property, including the
properly subject to this litigation, and the lease was for five vears. The lease
was executed by Patricia Van Zee and Craig Van Zee. {Odde Lease, Depo. Ex.
11.)

17. At the time Qdde Lease, Depo. Ex. 11, was executed, Patricia Van Zes hoad no
interest in the property that is subject to this litigation. (Odde Lease, Depo.
Ex. 10)

18, On May 2=, 2013, Patricia quit ¢laimed her interest in real property in
Sections 1, 13, and 14 to Craig and his wife, Pam. (Quit Claim Deed, Depo. Ex.
7.)

19. Om July 10, 2013, Patricia quit elaimed her interest in real property in Section
13 Craig and his wife, Pam Van Zee. (Quit Claim Deed, Depo. Ex. 8.)

20, 0n December 41, 2o13, Patricia listed $14,000 of rent on her tax return., (2013
Tax Return, PL 21-26.)

21, On December 31, 2014, Patricio listed §16,000 of rent on her tox return. (2014
Tax Return, PL 27-32.)

24, In March and April 2015, Theresa ealled the Register of Deeds and had five
pages sent to her in lowa., (T heresa Depo. pp. 17-18.] [See Affidavit of Suzy

Wernsmanmn.)

Filed: 10/6/2023 4:22 PMCST Hand County, South Dakota  28CIV22-0008%"9™ =2
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 4 of 7

25, On Augusl 25, 2015, Craig conveyed his one-hall inlerest in the property thal
he cavned that is subject to this litigation, into joint tenancy with his wife,
Pam, (Quit Claim Deed, Depo. Fxs. 6G & aH.)

24, 0n December 31, 2zo15, Patricia listed $16,000 of rent on her tax return. (zo15
Tax Return, PL 33-38.)

ag. On October 18, 2016, Brady Van Zee, Michael's son, had the Hand County
Register of Deeds find all the real property with Michaels name on it and
provide him copies of the deeds. (Receipt, Depo, Ex. 2.] (Affidavit of Suzy
Wernsmannd.)

2. Whoen Brady got copics of deeds with his dad’s name on them, he testified
that he probably gave them to his dad, Michael. (Brady Depo. p.ao.)

27. On December 41, 2016, Patricia listed $16,000.00 of rent on her tax return
{2016 Tax Return, PL 30-44.)

a8.0n December 91, 2017, Patricia listed $16,000 of rent on her tax return. (zo17
Tax Return, PL 45-50.)

2o), Sometime in 2018, Theresa said that she talked to Michael about the deeds at
some time two vears before Patricia died. (Theresa’s Depo. pp. 20-21.)

a0.0n December 31, 2018, Patricia listed $17,000 of rent on her tax return {2018
Tax Return, PL 51-56.)

a1, OmJuly 18, 2010, Theresa got seven pages of records from the Hand County

Register of Deeds Office. (See Affidavit of Suzy Wernsmann.)

V= affadavit of Susy Wernsmann™ is a reference to dhe Atfadavit filed in the corresponding case: Crrle and Pameelo
Py Zee v, Machaa! Fan Zze, 2001V 22-10

Filed: 10/6/2023 4:22 PMCST Hand County, South Dakota  28CIV22-0008%"9™ 24
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 5 of 7

52. On December 51, 2019, Palricia listed $15,800 of rent on her lax relarn. (2019
Tax Return, PL 57-63.)

33, By 2020, Theresa admitied that she knew that her name was on the land.
{Theresa’s Depo. pp. 15, 18.)

34. Theresa admitted that she had seen the Warranty Deed that put her name on
the land, Depo. Bx. 1, "a long time ago” before 2020, (Theresa’s Depo. pp. 15,
18.)

an. Theresa knew that Desmond had debt when he died and had seen a
bankruptey attorney, She doesn't know how it was sorted out, she didn't help,
and she doesn't know what Craig did about the debt. {Theresa’s Depo. po19.)

46. T heresa put a copy of the deed, where Michael got the land that is subject to
litigation, in Michael's pickup. (Theresa's Depo. p. 20.)

27, Theresa didn't do anvthing about paving real estate taxes or managing the
farm once she knew her name was on the deed. {Theresa’s Depo. p. 24.]

38. December 31, 2020, Patricia listed $:6,000 of rent on her tax return. (zozo
Tax Return, PL 64-73.)

30. March 2o, zoz1, Michael signed a divorce settlement with his wife and doesn’t
list an interest in ag land as on asset in his divoree, (Divoree Property and
Martial Seltlement Agreement, PL 425-450.)

40.0n March 26, 2021, Patricia died. (Affidavit of Craig Van Zee.)

1. Michael admitted that he knew while his mom was alive what land she put his

name on. {Michael’s Depo. pp. 7=0.)

Filed: 10/6/2023 4:22 PMCST Hand County, South Dakota  28CIV22-0008%"9™ ==
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page & of 7

42. Renl Pabricia received, which was reported on her lax relurns, was renl paid
by Craig, even though Patricia had no land to rent after July 10, 2013, {See
Affdavit of Craig Van Zee )

43. Michael assumed Craig was taking care of the farm debt. (Michael's Depo. p.
12.)

44, Michael brought up rent with his mom while she was alive, (Michael's Depo.
[ 16,

45. Michoel didn't do anything to assist with the land. (Michael's Depo. p. 9.)

40, Michael learned from his sister that his name was on the land, (Michael's
Depo. po11)

47. T heresa talked to a lawyer after she saw the deeds but chose not to follow up
with it. [Theresa's Depo. pp. 21-23.)

48.Theresa knew her mom was renting out the farm ground. (Theresa’s Depo. pp.
24, 33.)

49.Craig and Theresa didn't talk. (Theresa's Depo. pp. 32-33.)

sur Craig and Michael didn't talk { Michael's Depo, pp. 13, 17-18.)

5L Theresa talked to her mom about why Theresa was not on the land. (Theresa’s
Depo. p. 18.)

5. Theresa was told by her mom that Craig’s name was on the land because their
dad had debt (T heresa’s Tepao, p.18.)

54. Theresa did not ask her mom for Theresa’s share of the rent money.
(Theresa’s Depo. p. 32.)

54. Michael was told by his mom that his name was on the land. (Michael's Depo.

p.7.)

Filed: 10/6/2023 4:22 PMCST Hand County, South Daketa  28CIV22-0008%"9™ 25
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 7 of 7

55. Michael didn'L ask [or rent becawse he knew his mom needed Lhe money o
make payments on the debts, (Michael's Depo. pp. 8-0.)

56. The current halance on Desmond Van Zee's debi that Craig is paying is
$186,900.72. (Loan Status, Depo. Ex. g.}

57. Patricia cried to Pam about Theresas and Michael confronting Patricia
concerning land that Theresa and Michael received. (Plaintifts’ First
Supplemental Answers (0 Defendant’s Interrogatories, No. 12,)

DATED: This 6th day of October, 2o23.
SCHOENBECK & ERICKSON, P.C.

By: _fs/ Lee Schoenbeck
LEE SCHOEMBECK
JOE ERICKSON
Attorneys for Plaintiffs
1200 Mickelson Dr., 8TE. 310
Walertown, SD 57201
(6oR) 886-0010
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STATEMENT OF UNDISPUTED MATERIAL FACTS Page 1 of &

STATE OF SOUTH DAKOTA) IN CIRCUIT COURT
: 8BS,
COUNTY OF HANIN THIRD JUDICIAL CIRCUTT
F % F R W OWOR R OB R &% O OF AR OF TR W EREH R EET TR EY EFOE KN E R EOE W
CRAIG VAN ZERE AND PAMELA * 2001V22-009
VAN ZEE. 3
-
Flaintiffs, -
=i : DEFENDANT'S STATEMENT OF
UNDIST'UTED | RIAL FAC
THERESA VAN ZEF. F DISTUTED MATERIAL FACTS
%
Diefendant. "

b & & & F % & & & & F F & & F F & % F OF Kk o R & W W WK W Wk W R & kW

Pursuant to SDCL 15-6-660c), Defondant Thoresa Van Zee, submits tho
following Statement of Uncisputad Matenal Facts in support of his motion for
partial summary judgment.

¥ Diesmond Van Zeo (" Desmond”) and Patricia Van Zoe ("Patricia™), husband

and wife, owned farm land in Hand County. South Dakeota. (Depo. Craig Yan
T, 346-8),

o Desmond passed away in 1897, and all the farmland owned by Desmond,
Patricia, or jointly, was transferred to Patricia. (Depo. Craig, 24:3-19; 22:7-8),

a. Around 2004, Patricia and her son Craig consulted with attorney Jim Jones
in Miller, South Dakota, to dreaft a deed ("Deed 17 transferring
approximately 920 acres of land from Patricia to Patricia, Craig, and Craig's
wife Pamela Van Zee (*Pamela™ as joint tenants with rights of survivorship.
iDepe. Craig, 24-15-26: 25:1-10). The legal deseriptions of the transferred
parcels wre as [ollows:

The Morth Half of the Northwest Quarter (M Y NW L) of
Section One, the West "2 of the East Half of the Northwest
Quarter (W 'z E "2 N Y), and the Southwest Quarter (SW
1) of Section Thirteen (13); the Northeast Quarter (NE %)
and the South Half (5 "“2) of Section Fourteen (14); and the
Northwest Quarter (MW L) of Section Twenty-nine (29):
all located in Township One Hundred Fifteen (1156) North,
Range Sixty-seven (67), West of the 5% P.M.

ithe “"Homeplace™) (Vogal AT 92, Ex. A).
iooaTaT1 L DO 1) 1afd

Filed: 10/12/2023 11:35 AM CST Hand County, South Dakota  29CIv22-000a%™ 2°
- Page 623 -



STATEMENT OF UNMDISPUTED MATERIAL FACTS Page 2 of &

4, [aed 1 was oxecuted on June 30, 2004, (d.)

8. Before Deed 1 was executed, Patricia indicated to Craig that she was going to
transfer some real property to hersalf and Michasl and Theresa, (Depn. Craig,
27:.153-23).

. Tha proporty subject to this litigation consists of approximataly 240 acres and

is described as follows:

The South Half of the Southwest Quarter (5 ': SW ) of the
Southeast Quarter (SE %) of Section Twenty-one (21},
Township Une Hundred Fourteen (114) North, Range Sixty-
nine (69), West of the it P.M.

“Subject 'roperty "} (YVogel AIF. 92, Ex. C).

=]

O September 16, 2004, Patricia transforred the Subjoct Property to hersalf
and Theresa as joint tenants with rights of survivership ("Deed 37). (Id.)

", That same day, September 16, 2004, Patrima transferred approximately 240
acres fromm herself, to hersalf and Michael as joint tenants with rghts of
survivorship ("Dead 27, with a lagal deseription as follows:

The Northwest Quarter (NW %) and the North Half of the
Southwest Quarter (N 2 SW %) of Section Twenty-one (21),
Township One Hundred Fourteen (114) North, Range Sisty-
nine (69), West of the 5 P.M.

i“Michael Property™) (Vogel Aff. 92, Ex. B).

H; Sincee at least 2004, Craig has boen aware that Patricia planned to transfer
land to herself and Michasl and to heeself and Therega. (Depo, Craig, 29:20-
20; 30:1-10; 30:19-23).

ki, Oy June 7, 2010, Fatrima transferred her undivided one-half interest in the
Subjoct Proporty ("Doed 47) to Creaig, (Vogel AR 92, Ex. 10).

11. U June 7. 2010, Patrica teansferred her undivided one-half interest in the
Michaegl Property (*ead 57) to Crang. (Vogel Aff, 2. Ex. E)

12.  Hy virtue of Deeds 3 and 4, Theresa and Craig each owned an andivided one-
halfl interest in the Subjoct Property. (Vogel AT 92, Exs. Cand D).

0aToT 1L DOCE 1} Zaff
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13, By wvirtue of Deeds 2 and 5, Michael and Craig cach owned an undivided one-
half interest in the Michasl Property. (Depo. Craig, 31:4-11) (Vogel Aff. 92,
Exs. B and E).

11. When Deed 1 and 5 were executed, Craig was aware that he now owned the
Subject Property with Theresa and the Michael Property with Michael
respoctively, (Dopo. Craig. 31:24-25; 32:1-3; 33:13-15).

16.  Omn Angust 256, 2016, Craig transferred his undivided one-half interest in the
Michacl Froporty and the Subject Proporty to himself and Pamela ("Dead 67).
(Depe, Craig, 37:14-25; 38:1-24) (Vogel Aff, 2. Ex. F).

16. O May 22, 2013, Patricia, via quitclaim deed (*Deed 77), deedad all of her
interest in the Homeplace to Craig and Pamela. (Depo, Craig, 38; 13-35; 40,
1-25). (Vopel AFf. 912, Ex. G).

17 O July 10, 20138, Patricia, having previously overlooked a parcel of the
Homeplace, transferred via quitclaim deed "Doed 8" to Craig and Pamela:

The West Half of the northwest Quarter (W "2 NW 1) of
Section Thirteen (13) in Township One Hundred Fifteen
(115) Morth, Range Sixty-seven (67), West of the 5t P,

(considered as a part of the “Homeplace " }{Depo. Craig, 43:5-10, 11-24)
(Vopel AT 92, Ex. H).

1%,  After Patricia executed Deed 8, she no longer owned any interest in the
Homeplace, the Subject Property, or The Michael Property. (See all deeds)

19, During his life, Desmond acquired debt. (Depo. Craig, 50:16-21).

20, Dwemond's debt is not and was not asgociated with the Subject Proparty.
iDepo. Craig, 60: 10-18).

21 Cralg has never asked Michael or Theresa to help pay Deamond’s debt. (Diepo.
Craig, 62:16-19).

22, The Sulyect Property 15 not subject to any liens or mortgages, only the
Homeplace 15, (Depo. Craig, 35:7-21),

23, The Subject Property was never at risk for foreclosure. (Dapo. Craig, 35:7-21).

0aToT 1L DOCE 1} Hoaf 6
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24.  For farming vears 2008-2012, Craig cannot locate a copy of the lease with
L& Acros, (Depo. Craig, T0:11-14}.

26, The rental income for the 2008-201 2 lease was depositad into the Van Yee
farm account, (Depo. Craig, 71 12-14).

26.  The 2008-2012 lease was never discussed with Michael or Theresa. {(Depo.
Craig, T1:15-20).

27.  For farming vears 2012-2017, Craig ond Patricia leased property. including
the Michael Property, to Kirby Ddde. (Depo. Craig, 72:5-10) (Vogel A 92,
Ex I

28, The 2012-2017 lease contains a signaturea line for Craig, Patricia, Kirby Qdde,
and two witnesses, (Depo, Uraig, 72:11-15) (Vogel AR 92, Ex, 1),

29, The 2012-2017 lease does not have a signature line for Michaal or Therasza .
iDepo. Craig, 7T2:16-17) (Vogel AF. 92, Ex. 1),

30, Craig was a part of the negotiations for the 2012.2017 lease (Depo. Craig,
73:12-18).

A1, The rental income for tha 20012-2017 lease was deposited in the Van Zes farm
account. (Depo, Craig, 73:12-18).

42, Craig never told Michael or Theresa about the lease, the rental income, nor
did he provide them with their portion. {Depo, Craig, T3:19-25).

33, For farming yvears 2018-2020, Craig remted the Michacl Property to Kirby
Cdde. (Depo. Craig. 74:7-13; 22-23) (Vogel Aff. 12, Ex. .

44, The rental amount for farming years 2018-2020 was deposited into the Van
Zoo farm account, none of which was provided to Michaal or Theresa. (Depao.
Craig, T4: 19-21; 76:3-5) (Vopel AR, 92, Ex. J).

6. Patricia never signed the Z018-2020 lease, (Depo. Craig, 75: 8-16) (Vorel A
12, Ex. ).

a6, Neither Michael nor Theresa signed the 200 8-2020 lease, (Depo. Craig, 75;
20-24) (Vogel Aff. 52, Ex. ).

37, Forfarm season of 2021, Craip executed a lease with Odde Farms. (Depo.
Craig, 15-18) (Vogel Aff. 42, Ex. E).

fooaToT 1L DOOE 1) 4.af @
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a8, Craig negotiated the lease, sipned the lease, received the rental income, and
deposgitod the same into the Van Zee farm account, (Dopo, Craig, 78:2-25;
T8:1-3) (Vogel AT 2. Ex. K).

a9 Patricia did not sign the 2021 lease. (Vogel Aff, 92, Ex. K.

40.  Craig did not inform Michael or Theresa of the 2021 lease or provide either of
them their share of the ineomo (Dopo. Craig, 79:20-24; BD:3-5).

41. The current lease spans from 2020-2024 and was executed by Craig and Odde
Farma. (Vopel Aff. 52, Ex. L.

43, Urmg did not inform Michael or Theresa of the 2022-2024 lease. (Depo, Craig.
B1:15-25; H2:1-6).

435, Craig has not provided Michael or Theresa any income from the 2022.2034
lease. (Depo. Craig. 81:19-25: 82:1-6).

44,  All of the previously disrusgsed leases included the Subject Property. the
Michae Property. and other land owned by Craig and Famela. (Gee all leases
ani deeds)

4h.  The total principal amount of rental income owed to Theresa for vears 2012-
2023 is $223 821.48. (Vogel ALl 42, Exs. [-M).

46.  Craig has never asked Michael or Theresa to pay the taxes associated with
the Sulject Property or the Michasal Property. (Dapo, Craig 67:5-7, 11-13)

47 Craig has never asked Michael or Theresa to assist with repairs or
land=scaping on the Subject Property or the Michael Property, (Depo. Craig,
B5:4-25: 68-1-25: A7 1-4).

48. Craig assuming his fathers debt wae an “aereament” only batweon Craig and
Patricia. (Depo, Craig, 86: Z0-24).

49, Craig is unsure of the exact terms of the agreement between him and
Patrisia. (Depo, Croaig, 87:10-14).

o, [nstead of providing Michael and Theresa with their share, Craig lept the
money mn the account as “backup.” (Depo, Crarg, 87:17-21).

51. Hven though Patricia's name is on the Van Yee farm account. she never wrote

any checks from the account or deposited any fundsz into the account. (Depo,
Craig, T84-180,

fooaToT 1L DOOE 1) Boof &
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Dated this 12% day of October, 2023,
RICHARDSON, WYLY, WISE, SAUCK
& HIER, LLP

Yy et fven 8. Vossl

Attorneys for Defendant

Ryvan &5, Yogel

Brianna «J, Haugen

(e Clourt. Street

Post (Hfice Box 1030
Aberdeen, SI} HT402-1030
Telophone No, G05-225.6310
Email: RVogel@rwwsh.com
Email: BlTaugen@rwwsh.com
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STATE OF 3OUTH DAKOTA ) IN CIRCUIT COURT
[=1:h
COUNTY OF HAND J THIRD JUDICTAL CIRCUIT
)
CRAIG AND PAMELA VAN ZEE, ]
] aqCTVoe-g
Plaintift, )
] PLAINTIFFS
VA, ] ANDITIONAL UNDISPUTED
] MATERIAL FACTS AND
THERESA VAN ZEE, ] MLAINTIFFS RESPONSETD
] DEFENDANT'S STATEMENT OF
Defendant. | UNDISPUTED MATERIAL FACTS
]
)

CONVES NOW Plaintiffs, by and throongh their attorneys, Joe Erickson and Lee
Schoenbeck, and submit this response and submit these Additional Statements of
Uindisputed Material Facts to Defendant'’s Statement of Undisputed Materia! Facls in

Support of Mation _for Partial Summary Judgment.

ADINTIONAL UNDISFUTED MATERIAL FACTS?

48. Theresa knew her mother was renting out the farm ground {Theresa’s depo pp. 20 &
34
55. Theresa did not ask her mom for Theresa'’s share of the rent money (Theresa's depo
pp- 52
52, Theresa was told by her mom that Craig's name was on the land because their dad
had debt {Theresa’s Depo. p. 18.)

i These Additional Material Facts and the documents cited for each are from the
Plaintiffs” Statement of Undisputed Material Facts filed in support of Plaintiffs’ Mation
for Summary Judgment currently pending hefare this Court.
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Aceording w Altorney Rediger’s handwrillen notes, Desmond had debls of $198,220

3
-
s

and liquid assets of $16,454. [Atty. Rediger’s Notes, PLgg.)
4. Desmond was being foreclosed on. (Craig's Depa, p. 26.)
After Desmond died, Craig took on all of the farm work, pledged his property for his

A

parents’ debt, and signed mortgages that incloded his property. (Mortgage

6/17/2002 PL.320-324.)

o

Patrcia wanted all the land kept together to help pay Desmond’s debt. (Craig's Depo.

p. 34.)

O June 3, 2010, Patrcla, Craig, and Paimn signed a mortgage for Frontier Bank,

H

formally known as Pender State Bank. { Mortgage 06/o03/2010 PL 344-356.)

8. OnJune 9, 2010, the ariginal loan amount for Desmond's debt was down to
$a75.000 and owed by Patricia, and now Craig and Pam. (Loan Status, Depo. Ex. 9;
Craigs Depo. p. 47.)

¢. The original lender after Desmond died wanted Patricia and Craig to sell some of the
quarters. (Craig's Depo. p. 48.)

20, On December 31, 2o13, Patricia listed $14,000 of rent on her tax return. (2o Tax
Return, PL 21-26. )

21, On December 91, 2014, Patricio listed $16,000 of rent on her tax return. (2014 Tax
Return, PL 27-g2.)

g, In March and April 2015, Theresa called the Register of Deeds and had five pages
sent to herin lowa. {Theresa Depo. pp. 17-18.) (See Affidavit of Suzy Wernsmann.)

24. Un December 21, 2015, Patricia listed $160,000 of rent on her tax return. {zo15 Tax

Return, PL 33-38.)

(]
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27. On December 31, 2016, Patrcia listed $16,000.00 of rent on her tax relurn. (2016
Tax Return, PL 30-44.)

a8 On December 31, 2017, Patricia listed $16,000 of rent on her tax return, (2017 Tax
Return, PL g45-50.)

a0.0n December 31, 2018, Patricia listed $17,000 of rent on her tax return. {2018 Tax
Return, PL 51-56.)

a1, On July 18, 2019, Theresa got seven pages of records from the Hand County Register
of Deeds Office, (See Affidavit of Suzy Wernsmann. )

g2. Om December 31, 2019, Patricia listed $15,899 of rent on her tax retari, (2o1g Tax
Beturn, PLR7=63.)

44, By 2020, Theresa admitted that she knew that her name was on the land. (Theresa's
Depo. pp. 15, 18.)

54. Theresa admitted that she had seen the Warranty Deed that put her name on the
land, Depo. Ex. 1, "along time ago” before 2o0zo. (Theresa's Depo. pp. 15, 18.)

35. Theresa knew that Desmond had debt when he died and had seen a bankruptey
attorney, She doesn't know how it was sorted ouot, she didn't help, and she doesn't
know what Craig did about the debt. (Theresa's Depo. p. 19.)

57. Theresa didn't do anything about paying real estote toxes or moanaging the form once
she knew her name was on the deed. (Theresa's Depo. p. 24.)

138 December 31, 2020, Patricia listed $16,000 of rent on her tax return. (2020 Tax
Return, PL 64-73.)

A40.0n March 26, zoz, Patricia died. (Affidavit of Craig Van Zee )
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4z Rent Palricis received, which was reported on her lax relurns, was renl paid by
Craig, even though Patricia had no land o rent after July 10, 2014, {See Affidavit of
Craig Van Zee.}

47. Theresa talked to a lawyer after she saw the deeds but chose not to follow up with it
(Theresa's Depo. pp. 21-23.)

56. The current balanee on Desmond Van Ziee's debt that Craig is payving is $186,400.72.
{Loan Status, Depo. Ex. 9.)

57. Patricia cried to Pam about Theresa and Michael confronting Patricis concerning
land that Theresa and Michael received. (Plaintiffs’ Fist Supplemental Answers to
Defendant’s Interrogatorics, No. 12.)

RESPONSE TO DEFENDANT'S UNDISPUTED MATERIAL FACTS

1. Desmond Van Zee ("Desmond™) and Patricia Van Zee (Y Patricia™), hushand and
wile, owned farm land in Hand Counly, South Dakota, (Depo. Craig Van Zee,
24:6-H).

RESPONSE: Admit

2. Desmond passed away in 1997, and zll the farmland owned by Desmaond,
Palricia, or jointly, was transferred to Patricia. { Depo. Craig, 2q:5-19; 22:7-8),

RESPONSE: Admit.

3. Around 2004, Patricia and her son Craig consulted with attorney Jim Jones in
Miller, South Dakota, ta draft a deed (" Deed 1) transferring approximately g2o
acres of land from Patricia to Patricla, Craig, and Craig's wile Pamela Van Zee
(“Pamela™) as joint tenants with rights of survivorship. (Depo. Craig, 24:15-25;
25:1-10). The legal descriptions of the transferred parcels are as follows:

The North Half of the Northwest Quarter (N ¥ NW 4] of
Section Une, the West 14 of the East Half of the Northwest
Ouarter (W ¥ E Ve N W), and the Southwest Quarter (5W
14} of Section Thirteen (12); the Northeast Cuarter [NE 44
and the South Half (8 ¥2) of Section Fourteen (14); and the
Morthwest Quarter (NW %) of Section Twenty-nine (29]), all

4
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located in Township One Hundred Filteen (115) Noeth,
Range Sixtyv-seven {67], West of the 5th P.AL

(the "Homeplace™) (Vogel Aff. 92, Ex. A).
RESPONSE: Admit

4. Dhaed 1 was executed on June 30, soo4. (Id.).

RESPONSE: Admit.

5. Before Deed 1 was executed, Patricia indicated to Craig that she was going to
transfer some property to herself and Michael and Theresa. (Depo. Craig,
B7119-23 ).

RESPONSE: Admit.

f. The property subject to this litigation consists of approximately 240 acres and is
described as follows:

The Soulh Hall of Lhe Soulhwesl Quurler (8 VA SW ) of
the Southeast Quarter (SE W) of Section Twenty-one (a1),
Township One Hundred Fourteen (114) North, Range
Sixtynine (6g), West of the 5th P.M.

i"Subject Property”) (Vogel Aff. 2, Ex. C).
RESPONSE; Admit
7. Umn September 16, 2004, Patricia deeded the Subject Property to herself and
Michaoe! o joint tenants with rights of survivorship (" Deed 57). (Id.}
RESPONSE: AdmiL

8. That same day, September 10, 2004, Patricia deeded approximately 240 acres
from herself to hersell and Theresa as joint tenants with rights of survivorship
[(*Dhecd 2"), with alegal deseription as follows:

The South Half of the Southwest Quarter (S ¥ 8W 14) of the
Southeast Quarter {SE 14) of Section Twenty-one (21],
Tewnship COne Handred Fourteen (114) North, Range
Setynine (09), West of the 5th P.M.

a
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(*Michael Property™) (Vogel Aff. 12, Ex. E).

RESPONSE: Admit.

. Since at least 2004, Craig has been aware that Patricia planned to transfer land to
herself and Michael and to herself and Theresa. [ Depo. Craig, 2g:2o-u5; 30:1-10;

30:10-23].

RESPONSE: Admit.

10, On June 7, 2o1o, Patricia tansferred her undivided one-half interest in the

Subject Property (“Deed 4™) to Craig, (Vogel Afl. 12, Ex. D).

RESPONSE: Admil

11. O June 7, 2010, Patricia transferred her undivided one-half interest in the

Michael Property ("Deed 57} to Craig. (Vogel AL 92, Ex. EL
BESPONSE: Admit.

12, By virtue of Deeds 3 and 4, Theresa and Craig each owned an undivided onchalf

interest in the Subject Property. (Vogel Aff %2, Exs. Cand D).

RESPONSE;: Admit

13. By virtue of Deeds 2 and 5, Michael and Craig each owned an undivided onehalf
interest in the Michael Property. (Depo. Craig, 31:4-11) (Vogel Aff. $2, Oxs. Band

ElL
RESPONSE: Admit.

14. When Deed 4 and 5 were executed, Craig was aware that he now cwned the

Subject Property with Theresa and the Michael Property with Michael,
respectively. ( Depo. Craig, 31:24-25; 32:1-3; 353:13-15).

RESPONSE: Admit

RESPONSE
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15. O August 25, 2015, Craig Lransferred his undivided one-hall inlerest in the
Michae! Property and the Subject Property to himself and Pamela (*Deed 6").
[Depo. Craig, 57:14-25; 38:1-24) (Vogel Aff. Y2, Ex. F).

RESPONSE: Admit.
16, Om May 22, o1y, Palricia, via quitclaim deed (“Deed 7"), transferred all her
interest in the Homeplace to Craig and Pamela. (Depo. Cralg, 50: 13-25; 400 1-
25). (Vogel Aff 92, Bx. G).
RESPONSE: Admit.

17. O July 10, 2013, Patricia, having previously overlooked a parcel of the
Homeplace, transferred via quitclaim deed (*Deed 8") to Craig and Pamela:

The West Half of the northwest Quarter (W ¥ NW L) of
Scetion Thirteen (13] in Township One Hundred Fiftecn
{115} North, Range Sixtv-seven (67), West of the 5th P.M.

(considered as a part of the “Homeplace™ ) Depo. Craig, 43:5-10, 11-24) (Yogel
Aff. Y2, Ex. H).

RESPONSE: Admit.
18, After Patricia executed Deed 8, she no longer owned any interest in the
Homeplace, the Subject Property, or the Michael Property. (See all deeds)
RESPONSE; Admit.

1. During his life, Desmond acquired debt. { Depo. Craig, fo:16-21).

RESPONSE: Admit.

20, Desmond's debt is not and was not associated with the Subject Property, (Depo.
Craig, G0 10-18).

RESPONSE;: Deny. The deposition cite misstates the record. In the deposition eite,
Craig 1s sayving that the other three loans have nothing to do with his father’s debt. In
fact, the Defendant miscites the deposition. On the previous page of the deposition, page
59, Desmand’s debt 1s described as currently being $186,000.00. (Craig’s Depo, p.
5012-15.)
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21, Crajg has never asked Michael or Theress to help pay Desmond’s debi. { Depo.
Craig, 62:16-19).

RESPONSE: Admit
zz. The Subject Property is not subject to any liens or mortgages, only the
Homenplace is. (Depo. Craig, §5:7-21).

RESPONSE: Admit

24. The Subject Froperly was never al risk for foreclosure. { Depo, Craig, 55:7-21).
RESPONSE: Denied to the extent the statement misstates the law, As set forth in the
Additional Undisputed Material Facts above, Desmond had substantial debt, There is no
dispute that there wasn't a mortgage on the sabject property, but Desmond head been in

bankruptey and had substantial financial problems. All of his real property would be
suhbject to paying his ereditors—even real property that did nol have a mortgage on it.

24. For farming vears 2oa8-2012, Craig cannot locate a copy of the lease with L&O
Acres, (Depo. Craig, 70:11-14).
RESPONSE: Admit.
a5, The rental income for the 2008-2012 lease was deposited into the Van Zee farm
account. (Trepo. Craig, 71 12-14).
RESPONSE: Admit
26 The 2oo8-2012 lease was never discussed with Michael or Theresa. { Depo. Craig,
TL15-20).
RESPONSE: AdmiL
27. For farming vears 2o12-2017, Craig and Patricia leased property, including the
Michae! Property, to Kithy Odde. (Depo. Craig, 72:5-10) (Vogel Aff. Y2, Ex. 1).
RESPONSE: Admit
28.The 2012-2017 lease contains a signature line for Craig, Patricia, Kirby Odde, and
two witnesses. [ Depo. Craig, 72:11-15) (Vogel Aff. T2, Ex. [].

&
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RESPONSE: Admit

29, The 2o12-2017 lease does not have a signature line for Michael or Theresa.
(Depo. Craig, 72:16-17) (Vogel Aff, %2, Ex. 1),

RESPONSE: Admil.

30.Craig was o part of the negotiations for the 2o12-2017 lease (Depo. Craig, 73:12-
18},

RESPONSE: Deny as represented. In fact, the negotiations were conducted by Craig
and his mother, whe is also the Defendant’s mother. (Craig's Depo. p. 730 12-13.)

31 The rental income for the zo12-2017 lease was deposited in the Van Zee farm
account. (Depo. Cralg, 73012-18].

RESPONSE: Deny as represented. The funds were deposited in the bank aceount
owned by the parties” mother, Patricia Van Zee, and Craig and Famela Van Zee. (Craig's
Depo. p. 79.]

gz. Craig never told Michael or Theresn about the lease, the rental income, nor did he
provide them with their portion. [ Depo. Craig, 73:19-25).

RESPONSE: Deny as represented. While Craig didn't tell Michael or Theresa about
their rental inecome, Michael and Theresa knew about the rent and testified aceordingly.
There was no portion owing to Theresa because she allowed her mother to have the rent,
[ See Additional Undisputed Maternal Facts Nos. 48 and 53.)

35. For farming vears 2018-z020, Croig rented the Michael Property to Kirby Cdde.
[ Prepo. Craig, 74:7-13: 22-25) (Vogel AFF, %2, BEx. J).
RESPONSE: Admil.
34. The rental amount for farming vears 2018-2020 was deposited into the Van Zee
farm account, nonc of which was provided to Michacl or Theresa, (Depo. Craig,
74 1g=21; 7h:a=5) [Vopel AT %z, Ex. J).
RESPONSE: Admil
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35. Palricia never signed Lhe 2018-2020 lease, (Depo. Craig, 75: 8-16) (Vogel AT Tz,
Ex. JI.

RESPONSE: Admit
36. Neither Michael nor Theresa signed the zo18-zoz20 lease, (Depo. Craig, 75 20-
24) (Vogel AfT. e, Ex..J).

RESPONSE: Admit

57. For farm season of 2021, Craig execuled a lease with Odde Farms. (Depo, Craig,
15-18) (Vogel AFf. Y2, Ex. K)

RESPONSE: Admit
38. Craig negotiated the lease, signed the lease, reecived the rental income, and
deposited the same into the Van Zee farm account. {Depao, Craig, 78:2-25; 70:1-3)
(Vogel Aff. f2, Ex. K).
RESPONSE: Deny as represented. The statement is incomplete in that it ignores that

part o Lhe renlal inecme wenl Lo pay Lhe balanee owing on Desmond Van Zee's debl.
(Additional 1Indispoted Material Facts Nos. B, 52, 55, 50.)

30. Patricia did not sign the 2021 lease. (Vogel AR 92, Ex. K).
RESPONSE: Admit.

4o.Craig did not inform Michael or Theresa of the 2021 lease or provide either of

them their share of the income ( Depo. Craig, 7oi2o0-24: 80:8-5).

RESPONSE: Deny. As set forth in the Additional Undisputed Material Facts above,
provided by the Plaintiffs, as well as the responses above, both Michael and Theresa
knew the Tand was rented and, while their mother was alive, chose not to have the rent.
They knew there was deht that was being serviced and that income was being provided

to their mother. There was no such thing as “their share” that was not provided to them.

41, The current lease spans from zozz-zozq and was executed by Craig and Odde
Farms. [Vogel Aff. T2, Ex. L)

RESPONSE: Admit.

10
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gz, Craig did not infurm Michael or Theresa of the 2o22-2024 lease, (Depu. Craig,
B1:10-05; Bai1-6G).

RESPONSE: Admit

44.Craig has not provided Michael or Theresa any income from the 2o22-0024 lease.
[ Depo. Craig, 81219-25; B20-0),

RESPONSE: Admit.

44.All the previously discussed leases included the Subjeet Property, the Michael
Property, and other land owned by Craig and Pamela. (See all leases and deeds)

RESPONSE: Admil.

45. The total principal amount of rental income owed to Theresa for years zo1z-2023
is $z23,8z21.48. (Vogel Aff. T2, Exs. [-M).

RESPONSE: Deny. As sef forth in the responses above and in the Plaintiffs’ separate
Motion for Summary Judgment, there is no amount owing to Theresa. Theresa knew her
name was on the land. Theresa knew the land was being rented out for the benefit of her
mother. Theresa knew that her father had substantial debt that was continuing to be
serviced. Theresa did not ask for any share of the rent money.,

46, Craig has never asked Michael or Theresa to pay the taxes associated with the
Subject Property or the Michael Property. (Depo. Craig, 67:5-7, 11-13).

RESPONSE: Admit.

47. Craig has never asked Michael or Theresa to assist with repairs or landscaping on
the Subject Property or the Michael Property. ( Depo. Craig, 65:4-25: 66:1-25;
57:1-4).

RESPONSE: AdmiL
48.Craig assuming his father's debt was an "agreement” only between Craig and
Patricia, (Depo. Craig, 80: 20-24).

RESPONSE: Admit in part and deny in part. There is no dispute that the agreement
was reached between Craig and his mother when Craig undertook paying the debt.

11
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There is also no dispule, as sel [orth in Lhe Additional Undisputed Materal Facls, that
Michael and Theresa knew about the debt and knew that it was being serviced.

0. raig is unsure af the exact terms of the agreement between him and Patricia.
( Depo. Craig, 87:10-14).

RESPONSE; leny, In the deposition, Craig describes the agreement on pages 86 and
87. Additionally, previously Craig Van Zee has submitted an Affidavit that again sets
forth the very simple agreement he and his mother entered into, inomder to preserve the
very land that is the subject matter of this litigation.

g0, Instedd of providing Michael and Theresa with their share, Craig kepl the money
in the aseount as "backup,” { Depo. Craig, 87:17-21).

RESPONSE: Deny. The issue of whether or not Michael and Theresa had “shares™ left
after the payments to their mother and the payments on the debt s pot supported by the
conclusory questions referenced in support of Statement No. 5o0.

51. Fven though Patricia’s name is on the Van Zee farm aceount, she never wrote any
checks from the account or deposited any funds into the account. (Depo. Craig,
TO4=14).

RESPONSE: Deny. Fven set forth ahove in the Additional 1Tndisputed Material Foets,
it represents that Patricia Van Zee signed leases, and that the rental receipts from those
leases went into this account. 1t would be inaccurate to say that she didn't deposit any
funds into the account. Also in the Statement of Undisputed Material Facts are facts that
she recefved the rental pavments, so it would be incorrect to say she did not recefve any
funds cut of the account.

Drated this z6th day of October, zo24.
SCHOENBECK & ERICESON, PC

By: /s/ Lee Schoenbeck
Lee Schoenbeck
Joe Erickson
Attorneys for Plaintiffs
1200 Mickelson Dir, STE. 310
Watertown, 81} 57201
G05-880-0010

12
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STATE OF SOUTH DAKOTA) [N CIRCUIT COURT
. 05,
COUNTY OF HANIH THIRD JUDICIAL CIRCUIT
v RN R R RS E TN AN ARE R EERERREEEENYNYENENNYNEANENE ATV RY
»
CRAIG AND PAMELA VAN ZEE, * File 22C1V2209
*
Flaintiffs, by
K- * DEFENDANTS RESPONSES TO
* FLAINTIFFS STATEMENT OF
THERESA VAN ZEE, i UNDISPUTED MATERIAL FACTS
W
Defendant. ¥
"

b rddrdd e TS T T R TR R R RN R AR R R R TR

Pursuant to SDOL 15-6-56(c), Defendant, Theresa Van Yee ("Theresa®),
submits the following response to Plaintiffs” Statement of Undisputed Material
Pacts. The content provided in response to each numbered paragraph is also
mtended as Michael's statement of material facts as to which he contends a genune
issue exists,

1. Desmond Van Zee, the father of the parties of the Van Zee children [sic] in
this litigation, died on January 27, 1987. (Affidavit of Craig Van Zee.)

RESPONSE: Undisputed.

2 At the time of Desmond Van Zec’s death, he had a divorce pending with his
wife, Patricia Van Zee, in which Desmond alleged that during the parties’
merriage they had incurred "substantial liabilities " (Divorce Ansiwer and

Countercloim, REDIGER #3-95.)

RESPONSE: [tis undigputed that the diveree Answer and Counterclaim indicatos
“substantial liabilities” had beon incurred; however, this fact is immaterial,
The property subject to thas lawsait 18 not and was not encumberad by any
liens or mortgapes. (Craig Depo. 85:7-21). The property subject to this
litigation was never at risk for foreclosure, (Id.). Desmond's debt was not
associated with the property subject to this litigation, (Craig Depo, 60:10-18),

3. According to Attorney Rediger's handwritten notes, Desmond had debts of
S5198 220 and Liguid assets of 516 454, (Atty. Hediger's Notes, PL 83

jO0EB25R. DOCK | 1 L of 11
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RESPONSE: Itiz undisputed that PL 83 contains someone’s handwritten notes
indicating various “debta” and “assets”; however, this foot is immaterial, See
the additional facts set forth in 2.

q. Desmond was being foreclosed on. (Craig's Depo. p. 36.)

RESPONSE: Disputed and immaterial. The only evidence presented of this
alloged foroclosure is Craig’s tostimony. No foreclosure documaoents or
evidence from any third-party has been produced. (Vopgel Second AfY. 92).
Further, Craig testified there was “tallk of foreclosure.” (Craig Depo. 36:17-
19). See the additional facte set forth i 92,

o, After Desmond died, Craig took on all of the farm work, pledged his property
for his parenta’ debt, and signed mortgages that meluded his property.
(Mortgage 67172002 PL320-324.)

RESPONSE: Disputed but immaterinl. The only land pledged as collateral by
Craig was land purchased for Craig by Desmond. (Craig Dopo. 10:15-25:
11:1-89), See the additional facts set forth in 2.

f. Patrima wanted all the land kept together to help pay Desmond's debt,
iCraig's Depo. p. 34.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in 2.
As of June 7, 2010, Patricia did not have any ownership interest in the
property subject to this litigation. (Vozel AM. 92, Ex. A, B. C, and D))

7. Cm June 3, 2010, Patricia, Craig, and Pam signed a8 mortgage for Frontier
Banlk, formally known as Pender State Bank, (Mortgage 06/03/2010 PL 344-

a66)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in 9§92
and &,

B. U June 9, 2010, the original loan amoeunt for Desmond's debt was down to

375,000 and owed by Patricia, and now Craig and Fam. {(Loan Status, Depao.
Ex. 9 Craig's Dopo, p. 47.)

RESPONSE: Dhsputed but immaterial, See the additional facts set forth in 992
and 6, The plaintiffs have not produced any avidence mdieating how thas debt

' The abbreniation “Vogel Second AR refers ro the Affidavit of Bvan 5, Vogsl in Resistance to
Plaintiffs Motion for Summary Judgment

2 The abbrevistion "Vogel AE" refers to the Affidevt of Ryan 5 Vogel in Sopport of Defendarnt's
Mlotion for Partial Summary Jodpment, which wsa previoualy fled
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was ineurred. (Vogel Second AT 93). This debt amount is more substantial
than the amount refarencesd in the handwritten notes of PL 83,

. The original lender aftar Desmond died wanted Patricia and Craig to sell
some of the quarters. (Craig's Depo, p. 48

RESPONSE: Undisputed but immaterial. See the additional facts set forth in §2.

L. On June 30, 2004, Patricia Van Zee conveved the home place to Patricia,
Craig, and Craigs wife, Pam. (Warranty Deed. Depo. Ex. 5.)

RESPONSE: Undisputed.

1. O September 16, 2004, Patricia conveved a quarter and an 80 in Section 21
into joint tenancy with herself and her son, Michael. (Warranty Deed, Depo.
1x. BA)

RESPONSE: Undisputed.
12, Om September 16, 2004, Patricia conveved a quarter and an 80 in Section 21

imto joint tenancy with herself and her daughter, Theresa, (Warranty Deed,
Depo. Ex. 6B.)

RESPONSE: Undisputed,

13. In October 2004, Northstar Farms leased the Section 21 property at issue in
this litigation, and the lease was signed by Patricia and her son, Craig,
iNorthstar Lease, PL 1-3)

RESPONSE: Undisputed.

14.  dJune T, 2010, Patricia conveyed her undivided one-half interest in the
gquarter and 80, tha subjoet of this litigation wicth Michaesl, to Craig.
iWarranty Deed. Depo. Exs. 6E & 6F.)

RESPONSE: Undispated.

15, June 7, 2010, Patricia conveved her undivided one-half imterest m the
quarter and 80, the subject of this litigation with Theresa, o Craig,

Warranty [esd, Depa, Exs. 60O & 61

RESPONSE: | ndisputed.

jO0EB25R. DOCK | 1 3of 11
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16. In Ovtober 2012, Kirby Odde leased all the Van Zee property, including the
property subject to this litigation, and the lease was for five vearz, The lease
was executed by Patricia Van Zee and Craig Van dee. (Odde Lease, Depo. Ex
11.)

RESPONSE: Undisputed. See the additional Facts set forth in 6.

17 At the time Odde Lease, Depo, Ex. 11, was executed. Patrivia Van Zoe had no
interest in the property that i3 subject to this Iligation. (Odde Lease, Depo.
Ex 11.

RESPONSE: Undisputed.

I8 Chn May 22, 2013, Patricia quit claimed her interest in real property in
Sections 1, 13, and 14 to Craig and his wife, Pam, (Quit Claim Deed, lepo,
. T

RESPONSE: Undisputed.

19, Cm July 10, 20135, Patricia quit claimed her interest in real property in
Section 13 Craiyg and his wife, Pam Van Zee, (Guit Claam Deed, Depo, Ex. 8.)

RESPONSE: [Tndisputed.

20 U December 31, 2013, Patricia listed $14,000 of rent on her tax return.
(2013 Tax Rewarn, PL 21-26.)

RESPONSE: Undispated but immaterial. As of July 10, 2013, Patricia did not
have any ownership interest in any real property; therefore, categorizing any
income As rental income on her tax return is 8 mischaracterization. (Voge]
Af 92 Ex. A, B, C. D E, and F).

21. Oin Docomber 31, 2014, Patricia listad 516,000 of vent on her tay roturn.
(2014 Tax Return, PL 27-32.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in $20.

22, In March and April 2015, Theresa called the Remster of Deads and had five
pages sent to her in lowa. (Theresa Depo. pp. 17-18.) (Affidavit of Suzy
Wernsmann .}

RESPONSE: Disputed. The Affidavit of Suzy Wernsmann and attached records
only indicate a “costomer” and numbor of pages. They do not indicate how
contact was made, who made contaet, what records were requesgtad. or where

jO0EB25R. DOCK | 1 dofl1
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records were sent. Further. the Affidavit of Suzy Wernsman only states that
‘business records” show Theresa received copies, From this statement, it can
be inferred that Ms. Wernsmann has no independent knowledge, (Sea
Wernsmann Aff. §2).

23 On August 25, 2015, Craig conveyed his one-half interest in the property that
he owned that is subject to this litigation, into joint tenancy with his wife,
Parmn. (Quit Claim Deod, Dopao. Exs, 6G & 6H.)

RESPONSE: Undisputed.

24, On December 31, 2015, Patricia listed 516,000 of rent on her tax return.
(2015 Tax Return, PL 33-28.)

RESPONSE: LU ndisputed but immateral. See the additional facts set forth in %200,

25, Om October 18, 2016, Brady Van Fee. Michael's son, had the Hand Coanty
Registar of Deeds find all the real property with Michael's name on it and
provide him copies of the deads (Heooipt, Depo, Ex. 2. (See Affidavit of Suzy
Wernamann.)

RESPONSE: Disputed. Brady testilied that be went to the Hand County Begister
of Deads looking for s parcel of property Michael ovned, which is not subject
to this litigation. (Brady Depo, T:10-23). Brady testified that he never spoke
with Michael about any real property Michael may be receiving from Patricia.
iBrady Depo. 6G:17-20). The Affidavit of Suzy Wernsmann and the
attachments do not indicate what dosuments were potentially receivad by
Brady. (S5ee Wernsmann Aff, §3). Michael was not aware he was the owner
of the proparty subject to this hitigation. At some point, Patricia had
informed Michael she was going to give the property o him at some time,
iMichael Depa. 10:18-25). Michael did not know he owned the property
subject to this litigation until after Patricia died. (Michael Depa. 11:8-12).

26.  When Brady got copies of deeds with hiz dad's name on them. he testitiod
that ho probably gave them to his dad, Michael. (Brady Depo, p.10.)

RESPONSE: Disputed. Sco the additional facts sot forth in $25. During Brady's
deposition, the following exchange took place;

SUHOENBECK: Soif the emplovees at the Hand Clounty Hegister of Deeds
office testified that that's whal you came and requested (referring to copies of
deads with Michael's name on them) and that's what they gave vou, they'd ba

Iving?
[OOEREDES DOON T 1} aofll
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BRADY: I could have. | don't = I dontrecall. (Brady Depo. 10:6-9)

From the Affidavit of Suzy Wernsmann. there 12 no information that Brady
received copies of deeds with Michael's name on them, as Attormey
Schoenbeck indicated during Brady's deposition. (See Wernsmann Aff),

1=
=q

O December 31, 2016, Patricia listed $16,000.00 of rent on her tax return.
(2016 Tax RBaturn, PL 39-141.)

RESPONSE: Undisputed but immaterial. See the additional facts sot forth in §20.

8. Cm December 31, 2017, Patricia listed 516,000 of vent on her tax return.
2017 Tax Return, PL 45-50.)

RESPONSE: LU ndisputed but immateral. See the additional facts set forth in %200,

29 Bometime in 2018, Theresa said that she walked to Michael about the deeds at
sorme time two vears before Patricia died. (Theresa's Doepo. pp, 2021

RESPONSE: Disputed. Theresa stated that she put a copy of a deed, not deeds, in
Michael's piclup at some time. (Theresa Depo. 20:22.24). Michael did not
see any deed m his pickup. (Michael Depo. 20:8-13). Michael was not aware
he was the owner of the property subjeet to this hitigation, (Michagl Depo.
10;18-25). Michael did not know he owned the property subject to this
litigation until after Patricia died. (Michael Depo. 11:8-12). The conversation
betwesn Theresa and Michael took place sometime after Patricia's death
iMichaeol Depa, 11:8-21).

a0, O Decomber 31, 2018, Patricia listad $17,000 of rent on her tax return.
(2018 Tax Return, PL 51-56.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in 5§20,

al. OmJulv 18, 2019, Theresa got seven pagos of records from the Hand County
Rogister of Deods Office, (Affidavit of Suzy Wernsmann.)

RESPONSE: Disputed. See the additional facts set forth in 422

o2 Cm Drecember 31, 20158, Patricia listed 15,890 of rent. on her tax return.
(20149 Tax Returmn, PL 57-53.)

RESPONSE: | ndisputed but immaterial. See the additional facts set forth in 920,

jO0EB25R. DOCK | 1 tof 11
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i i By 2020, Theresa admitted that she knew that her name was on the land.
iTheresa's Depo. pp. 15, 18.)

RESPONSE: Undisputed. However, Theresa was not aware that Craig was a co-
owner of the land subject to this litigation, that Craig was renting the land,
that Craig was depositing all rental income into an account he controlled,
that Cralg was determining how to distribute rental income, or that Craig
was rotaining a majority of the rental ineomo bocause Craig nover informad
Theresa of any of these facts. (Cratg Depo. 71:15-20; 73:19-20).

34, Thoresa admitted that she had seen the Warranty Doed that put her name on
the land, Depo, lx, 1, "a long time ago” before 2020, (Thereaa's Depo, pp. 15,
18.)

RESPONSE: Undisputed, Theresa was not aware that Craig was co-owner of the
property subject to this litigation until 2020. Theresa was not aware that
Patricia did not own the property until early 2020, Theresa was not aware
that Craig was leasing the proporty, collecting the rental income,
determining how rental income would be distributed. and retaining most of
the rental ineome, (Theresa Aff, 992-4). See the additional facts set forth in
113:3.

5. Theresa knew that Desmond had debt when he died and had seen a
bankruptey attorney. She doesn't know how it was sorted out, she didn't help,
and she doesn't know what Craig did about the debt. (Theresa's Depo. p. 19.)

RESPONSE: Undisputed but immaterial. Seo the additional facts sot forth in 92

6. Theresa put a copy of the deed, where Michael got the land that is subject 1o
litigation, in Michael's pickup. (Theresa's Tepo. p. 20.)

RESPONSE: Disputed. Theresa testified she pat a copy of a deed in Michael's
pickup, but it is not elear which dead she put in Michaaol's pickuap, (Therasa
Dopo. 20:22-24). Seco the additional facts sot forth in 29,

A7, Theresa didn't do anything about paying real estate taxes or managing the
farm ones she knew her nome waos on the deed. (Theresa's Depo. p. 34.).

RESPONSE: Undisputed. The real estate tax notices were being sent to Craig,
ani he did not ask Michael or Theresa to pay the taxes associated with the
property subject to this litigation, (Craig Depo. 87:5-7 and 11-13). See the
additional facts set forth in §34.

jO0EB25R. DOCK | 1 Fof 11
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a8 Decormber 31, 2020, Patricia listed $16.000 of vent on her tax returm. (2020
Tax Haturn, PL 64-T3.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in 20,

38 March 20, 2021, Michael signed a divorce settlement with his wile and

doesn't list an interest in ag land as an asset in his divorce. (Divorce Property
and Martial Settloment Agroomont, PL A25-130.)

RESPONSE: Undisputed. This is consistent with Michael's lack of knowledge of
ownership of the property. See the additional facts set forth in 929,

44k, Un March 26, 2021, Patriota ched. (Affidavit of Craig Van dee.)
RESPONSE: Undisputad,

41. Michael admiteed that he knew while his mom was alive what land she pat
hiz name an, (Michael's Depo, pp. 7-9.)

RESPONSE: Disputed. See the additional facts set forth in 9925 and 29

42,  Hent Patricia received, which was reported on her tax retums, was rent paid
by Craig, even thongh Patricia had no land to rent after July 10, 2013, (See
Affidavit of Craig Van Zee)

RESPONSE: Disputed insofar as the money being received by Patricia is
rharacterized as rent, Saeo the additional Facts set forth in ¥20.

43.  Michae] assumed Craig was taking care of the farm debt, (Michael's Depo. p.
122

RESPONSE: Disputed but immaterial. Michael was not aware of the farm’s
financial situation. (Michael Dopo. 11:22-25: 12:1). Michael ruessed that
Craig was holping take care of the farm finaness. (Michaol Depo. 12:21-24).
So¢ the additional facts sot forth in 92,

44. Michae] brought up rent with his mom while she wazs alive, (Michaoel's Depo.
p. LED

RESPONSE: [hsputed. There 1s nothing on page 16 of Michael's deposifion that
supports the assertion that Michael spoke with Patricia regarding rent. (See
Michael Depo. 16),

45, Michael didn't do anyvthing te assist with the land. (Michael's Depe. p. 8.}
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RESPONSE: Undisputed. See the additional facts set forth in 9240

44. Michael learnad from his sister that his name was on the land. (Michael's
Depo. p. 11.)

RESPONSE: Undisputed. See the additional facts set forth in 429.

47. Theresa talked fo a lawyer affer she saw the deeds but chose not to follow ap
with it. {(Theresa's Dapo. pp. 21-23.)

RESPONSE: Disputed. Therssa was not aware Craig waa co-owner of the
property subject to this litigation until speaking with an attorney in early

2020, and then began pursuing this matter, (Theresa AFf 92).

48. Theresa knew her mom was renting out the farm ground. (Theresa's Depo.
pp. 29, 33)

RESPONSE: Disputed in that this statoment i2 vague, Theresa was aware
Patricia had rented some farm land out to the highest bidder., (Theresa Depo.
29:19-25). See the additional facts set forth in 34,

414, Cratg and Theresa didn't talk. (Theresa's Depo. pp. 32-35.)

RESPONSE: Undisputed. See the additional facts set forth m 934

0. Craig and Michael didn't talle (Michoel's Dopo, pp. 13, 17-18.)

RESPONSE: Undisputed. See the additional facts set forth in 992% and 34,

51.  Theresa talked to her mom about why Theresa was not on the land.

(Theresa's Depo. p. 18.)

RESPONSE: [tiz undisputed that at some point Theresa spolke with Patricia
rogarding ownership of the farm land, Sec the ndditional facts set forth in
1933-34.

52, Theresa was told by her mom that Craig's name was on the land becanse
their dad had debt (Theresa's Tepio. p. 18.)

RESPONSE: Undisputed but immaterial. See the additional Eacts set forth in 992
and 54
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A3. Theresa did not ask her mom for Theresa's share of the rent money.
iTheresa's Depo. p. 32.)

RESPONSE: Undisputed. Patricial told Theresa she barely had enough money to
live on. (Theresa Depo. 5-5). See the additional facts set forth in Y34,

54.  Michael was told by his mom that his name was on the land. (Michael's
Dhapos. p. 7.0

RESPONSE: Disputed. This is a misstatement of Michael's testimony. Michaal
wins told that at 2ome point his name would be put on the land. (Michael
Drepo. 7:15-18). Michael was never shown a copy of the deed. (Michael Depao,
7:8-10). See the additional faects set forth in 4289,

Hh.  Michael dhdn't ask for rent because he knew his mom needed the money to
male payments on the debts. (Michael's Depo. pp. -8

RESPPONSE: Disputed. Soe the additional facts set forth in 9929 and 534. Based
o these facts, Michaol had no reason fo request any rent

56,  The current balance on Desmond Van Zee's debt that Craig is payving is
5186 409.72. (Loan Status, Depo. Ex 8.)

RESPONSE: Undisputed insofar as the balance remaming on at loan at Frontier
Banlk is 188 408 72 but immaterial. See additional facts set forth in %92 and
8.

57.  Patricia cried to Pam about Theresa and Michael confronting Patricia
concerning land that Theresa and Michael received. (Plaintiffs' First
Supplemental Answers to Defendant's Interrogatories, No. 12.)

RESPONSE: Disputed. During Pam's deposition the following exchanges took
place:

VOGEL: Did vou and Craig over have conversations abeut Michael and
Theresa receiving some of this land (referring to Van Zee land)?

PAM: Mo,
VMG EL: Thd vou and Pat?

PAM: No.
(Pam Depao. 9:17-21).
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VOGEL: You didn't = when vou have conversations with Pat. it wasn't about
[ad's debt or rental income or who owned whar land?

PAM: We had never talked about that, No. Pat and 1 pever did that.
VOGEL: Is that something Pat liked to talk about?

PAM: Mo,
Pam Depo. 159:6-12) temphasi= added).

Dated this 26% day of Oetober, 20023,
RICHARDSON, WY LY, Wisk, SAUCK
& HIER, LLP

By _{s! Byan 5 Vogsl

Attorneys for Defendant

Ryan 5. YVogel

Erianna ). Haugen

Ce Court Street

Post (HTies Box 1030
Aburdeesn, SD 57402-1030
Telephane No. B05-225-6310
Email: RVogel@rwwsh.com
Email: BHaugon®rwwsh.com
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STATE OF SOUTH DAKOTA ] IN CIRCUIT COURT
8
COUNTY OF HAND 1 THIRD JUMCIAL CIRCUIT
)
CRAIG ANT} PAMELA VAN ZEE, ) agCTV. 240
)
Plaintiffs, ) REPLY T
] DEFENDANT'S RESPONSES TO
V. 1 PLAINTIFFS STATEMENT OF
1 UNDISPUTED MATERIAL FACTS
THERESA VAN ZEE, ]
]
Defendant. ]
)

Comes now the Plaintiffs, Craig and Pamela Van Zee, and make the following
reply with respect to the Defendant’'s Responses fo Plaintiffs’ Statement of
I'ndisputed Material Facts. Only those responses that required a reply are addressed
below:

iz, At the time of Desmond Van Zee's death, he had a divorce pending with his
wife, Patricia Van Zee, in which Desmond alleged that during the parties'
marriage they had incurred "substantial liabilities." (Divorce Answer and
Countercelaim, REDIGER. 03-05.}

RESPONSE: It is undisputed that the divoree Answer and Counterclaim indicates
“substantial liabilities™ had been incurred; however, this fect is immaterial, The
property subject to this lawsuit is not and was not encumbered by any liens or
mortgages. (Craig Depo. a5:7-21). The property suhject to this litigation was
never at risk for foreclosure. (1d ). Desmond's debt was not associated with the
property subject to this litigation. (Craig Depo. 60:10-18).

REFPLY: 'helast two sentences of the response are inaccurate, Une senlence ignones
that if a debtor owes money, while it is true that the foreclosure would be on the
property that is collateral, ultimately all the judgment debtor's property is at risk
until all of their debts are paid. The fact that the mortgage wasn't on some part of
Lhe Van Zee properly doesn'l mean Lhat Lhe unmorigaged properly is nolal sk
with respect to the family dehis.

Additionally, the response miscites and misquotes the deposition testimony of
Craig Van Zee. The citation is to Craig Van Zee talking about the other notes at
the bank. On the previous page, in reference to the amount of Craig's father's
debt remaining, he affirmatively answers counsel's question that the principle on
the father's loan was just over $186,000 as of March 24, 2023, (Crigs Depo. po
50:12-15.)

| of 13
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Even Lthough there was no mortgage on Lhe property subject 1o Lhe litigation, even
Michael testified that his mother described the situation as the debt being against
the land. (Michael's Depo. p. 8:7-8.)

Even though there was not a mortgage on the land, Patricia Van Zee clearly
viewed all her land being al risk for Lhe debl Lhal Lhe Tamily owed.

4. Desmond was being foreclosed on. (Craig's Depo. p. 36.)

RESPONSE: Dispated and immaterial. The only evidence presented of this alleged
forcelosure i Cradg's testimony. No foreelosure documents or evidence from
any third-party has been produced. (Vogel Second AL Y23, Further, Craig
testificd there was “talk of foreclosure.” (Craig Depo, 26:17- 19). See the
additional facts set forth in T

REPLY: Craig explained in his deposition that his father was in financial trouble and
he and his mother stopped a foreed sale and lined up financing to salvage the
farm. (Craig's Depo. pp. 36:2-19; 48:16-44:11)

After Desmond died, Craig took on all of the farm work, pledged his property
for his parents' debt, and signed mortgages that included his property.
[(Mortgage 6/17/200z PL 320-324.)

o

RESPONSE: Disputed but immaterial. The only land pledged as collateral by
Craig was land purchased for Craig by Desmond. (Craig Depo. 10:15-25;
11:1-6). See the additional facts set forth in Te.

REPLY: The response 13 misleading. The truth is that Craig was helping Ins dad
run the farm and the land was put in Craigs name, and Craig and his father
made the pavments. (Craig’s Depo. pp. 10:21-11:5.)

£ Patricia wanted all the land kept topether to help pay Desmond’s debt.
(Creig’s Depo. p. 34.)

RESPONSE: Undisputed but immaterial. Sec the additional facts sct forth in 92. As
of June 7, 2010, Patricia did not have any ownership interest in the property
subject to this litigation. {(Vogel A 92, Ex. A, B, C, and T1.)

REPLY: It is true that part of Patricia’s estate plan involved her deeding away
her land, subject to the conditions that she received rental support ineome
and that the family debts wera paid, and because of that, she did not have
any ownership inlerest in the land. I0is muterial Lhal it was Palricia’s plan
for this to happen this way and it is particolarly material why waiting until
Patricia had passed away to file the lawsuit deprives the Court and the jury
of the important testimony that is supported by the objective facts.

2ol 14
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7 OnJune 3, 2010, Palricia, Craig, and Pam signed o morlgage (or Frontier
Bank, formally known as Pender State Bank. (Mortgage o6/03/2010 PL 544-

356.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in 792 and
.

REPLY: See Reply to Nos. 2 and 6 above.

H. On June g, 2010, the original loan amount for Desmond’s debt was down to
%375,000 and owed by Patricia, and now Craig and Pam. (Loan Status, Depo. Ex.

9: Craig's Depo. p. 47.)

RESPONSFE: Disputed bul immaterial, Sce the additional facts sct forth in 992 and 6.
The plaintiffs have not produced anv evidence indicating how this debt was
incurred. (Vogel Second Aff. %3). This debt amount is more substantial than the
amoun! referenced in the handwritten notes of FL o3,

REPLY: See Reply to Nos, 2 and 6 above, Additionally, the best evidence available of
the remaining Desmond Van Zee debt is the note that has heen continuously in
existence since his survivors consolidated his debit and arranged a bank loan to
pay it Tt s inaccurate to say that the Plaintiffs have not produced any evidence
as to how this debt was incurred, as they have presented evidence that Desmond
Van Zee incurred debt, Better evidence about the amount of deht the Van Zee
family had would have been available if the Defendants had brought their
lawsuil while Palricia Yan Zee was alive,

. The criginal lender after Desmond died wanted Patricia and Craig to sell some of
the quarters. (Craigs Depo. p- 48.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in $e2.
REPLY: 3ee Reply to No. 2 above,

2. Un December 31, 2013, Patricia listed $1.4,000 of rent on her tax veturn.
(2013 Tax Return, PL 21-26.)

RESPONSE: Lindisputed but immaterial. As of July 10, 2013, Patricia did not
have any ownership interest in any real property; therefore, categorizing any
income as rental income on her tax return 18 & mischaracterization. (Vogel
Aff Y2, Ex. A B, C, [, E, and F).

REPLY: Patricia’s tax returns characterize the money received by her as rent. The
response uses the word “mischaracterization,” which is misleading, Patricia
believed she was receiving rent because that was a condition she placed an
the transfer of the property. There is no "mischormeterization.” Furthermore,
Theresa testified that she knew her mom was receiving rent (Theresa’s

Tl 1A
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D, pp. 31:24-32:16) und Michael knew that his mother was getling
income from the land and he didn't ask her for any of it {Michael’s Depa. pp.
T:15=0:7).

a2 InMarch and April 2015, Theresa called the Register of Deeds and had five
pages sent to her in lowa., (Theresa Depo. pp. 17-18.) (Affidavit of Suzy
Wernsmanmn.)

RESPONSE: I'J:spuir&d The Affidavit of Suzy Wernsmann and attached records only
indicate a "customer” and number of pages. They do not indicate how contact
was made, who made contact, what records were requested, or where records
ware sent. Further, the Affidavit of Suzy Wernsman only stotes that "business
records” show Theresa received copies. From this statement, it can be inferred
that Ms. Wernsmann has no independent knowledge. (See Wernsmann Aff. Yz).

REPLY: Response misstates the Affidavit. Suzy Wernsmann testified that the records
were delivered to Theresa Van Zee, the response doesn't dispute that Theresa
Zan Zee gol these records from the Register of Deeds office.

4. O December 31, 2015, Patricia listed $16,000 of rent on her tax return. (2015
Tax Return, PL a3-18.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in T20.
REPLY: See Reply to No. 20 above,

25,  OnOctober 18, 2016, Brady Van Zee, Michael's son, had the Hand County
Register of Deeds find all the real property with Michael's name on it and
provide him copies of the deeds. { Receipt, Depo. Ex. 2.} {See Affidavit of Suzy
Wernsmann. )

RESPONSE: Dispuled. Brady testified that he went to the Hand County Register of
Ieeds looking for a parcel of property Michacl owned, which is not subject to
this litigation. (Brady Depo. 7:10-22). Brady testified that he never spoke with
Michael about any real property Michael may be receiving from Patricia. [ Brady
Lepo. B:17-20 ) The Atfidavit of Suzy Wernsmann and the attachments do not
indicate what documents were potentially received by Brady. ({See Wernsmann
Aff. ¥3). Michael was not aware he was the owner of the property subject to this
litigation. Atsome point, Patricia had informed Michael she was going to give
the property to him at some time. (Michael Depo. 10:18-25). Michael did not
know he owned the property subject to this litigation until after Patdeis died.
(Michael Depo. 11:8-12),

REPLY: Defendant’s response misstotes the record in several ways, First, Suzy
Wernsmann's Affidavit does specifically tell what Brady asked for:
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Brady wanted Lo know infornation on Lhe land Lhat was in
his father's name. [ took him to our Deed Books and
showed him the deeds. From the receipls for the
photocopies, which are attached, | know that the first time
was in 2010 and the second time was in 2021.

Affidauit of Suzy Wernsmann.

It is true that Brady initially lied in his deposition about going to the Register of
Deede office. (Brady's Depo, p. 72-4.) When confronted about them, he made up
an initial story, which is what the Defendant is representing to the Court in his
Response. When confronted with all the documents, Brady again told a different
story, but in the end, the following took place, which is not the one the
Defendant chose to disclose to the Court in his response;

L§) If vou would have been getting copics of the deeds
with vour father's name on it, would you have then
taken them to your father?

A Well, veah, 1 probably would have.
( Brady's Depo. p. i0:12-15.)

26 When Erady got copies of deeds with his dad's name on them, he testified
that he probably gave them to his dad, Michael. (Brady Depo. p.o.)

RESPONSE: Disputed. See the additional facts set forth in %25, During Brady's
deposition, the following exchange took place:

SCHOENBECK: Soif the emplovees at the Hand County Register of Deeds office
testified that that's what you came and requested (referring to copies of deeds
with Micheel's name on them) and that's what they gave you, they'd be lyving?

BEADY: I eould have. | don't — 1 don’t recall. (Brady Depo. 10:6-9)

From the Affidavit of Suzy Wernsmann, there is no information that Brady
received copies of deeds with Michael's name on them, as Attorney Schoenbeck
indicated during Drady’s deposition. {Seg Wernsmann Aff.).

REPLY: See Reply to No. 25. The excerpt extracted by the Defendant and set before
the Court in the Response on No. 26 intentionally excludes the actual answer to
the question from the transeript, which is set forth immediately above in the
Reply to No. 25.

o7 On December 31, 2016, Patricia listed $16,000.00 of rent on her tax return.
(2010 Tax Return, PL 39-44.)

% of 13
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RESPONSE: Undisputed bul immateral. See Lhe additional facts sel forth in Y2o.
REPLY: Sec Reply to No, 20 above,

a2, On December 41, 2007, Patricia listed $16,000 of rent on her tax return.
(2017 Tax Return, PL g45-50.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in %o,
REPLY: Scc Reply to No. 20 above,

2. Somelime in 2018, Theresa said that she talked to Michael about the deeds at
some time two vears before Patricia died. (Theresa’s Depo. pp. 20-21.)

RESPONSE: Disputed, Theresa stated that she put a copy of a deed, not deeds, in
Michael’s pickup at some time. (Theresa Depo. 2o:22-24). Michael did not see
any deed in his pickup. {Michael Depo. 20:8-133). Michael was nol aware he
was the owner of the property subject to this litigation. (Michael Depo. 10:18-
25). Michael did not know he owned the property subject to this litigation antil
after Patricia died. (Michael Depo. 11:8-12). The conversation between Theresa
and Michael took place sometime after Patricias death. {Michael Depo. 11:8-
21],

REPLY: It istrue that Michael and Theresa have told different stories. In fact, the
excerpt from Michael's deposition cited to the Court exclodes this exchange:

Q S0 had your mother told vou she would put vour name
on some land or is that == she told you that while she
was alive?

A Yes,

Q) And then when did you actually find out - find out
which land it was?

A I knew which land it was when she told me.

() And did vou know how much land it was?

A Yes,

(] And then did vou talk to her about when vou were
aping to get the income from that land that was in
vour name?

A N

fofl 13
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2 Okay. Why didn'L you have that conversation with
her?

A Why would | have a conversation with her
over that when I was under the assumption
that she needed the ground to make the
payments on the debt?

[ Michael's Depo. pp. 7:a5-B:6.)

0. On December 31, 2018, Patricia listed $17.000 of rent on her tax return.
(2018 Tax Return, 'L 51-56.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in 2o,
REPLY: Sce Reply to No. 20 above.

31, OmJuly 18, 2oig, Theresa got seven pages of records from the Hand County
Remister of Deeds Office. (Affidavit of Suzy Wemsmann.)

RESPONSE: Disputed. See the additional facts set forth in Y2z
REPLY: Se¢ Reply to No., 22 above.

a2, On December 31, 2010, Patricia listed 815,800 of rent an her tax returm.
(2019 Tax Return, PL 57-03.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in %20

REPLY: Sce Reply Lo No. 2o above,

55. By zozo, Theresa admitted that she knew that her name was on the land.
(Thersa's Depo. pp. 15, 18.)

RESPONSE: Undisputed. However, Theresa was not aware that Craig was a co-
owner of the land subject Lo this litigation, that Croig was renting the fand, that
Craing was depositing all rental income into an account he controlled, that Craig
was determining how to distribute rental income, or that Craig was retaining a
majority of the rental income because Craig never informed Theresa of any of
these facts. (Craig Depo. 71°15-20; 73:10-25).

REPLY: Tt is undisputed that Theresa knew the land was rented out and her mother
was recelving income from the land, which are the material foacts. (Theresa's
Depo. pp 81:24=92:10.)

34.  Theresa admitted that she had seen the Warranty Deed that put her name on the
land, Depo. Ex. 1, "a long time ago” before 2ozo. (Theresa's Depo. pp. 15, 18.)

R
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RESPONSE: Undisputed. Theresa was not aware that Craig was co-owner of the
property subject to this litigation until 2oz20. Theresa was not aware that
Patricia did not own the property until early 2o20. Theresa was not aware that
Craig was leasing the property, collecting the rental income, determining how
rental income would be distributed, and retaining most of the rental income.
[Theresa A Y2~4). See the additional facts set forth in 133.

REPLY: When Theresa received the deeds in 2015, Crmig Van Zee's name was al ready
on the property. The undisputed tacts are contrary to the allegations in the
PESpONSE.

a5, Theresa knew that Desmond had debt when he died and had seen a bankruptey
attorney, She doesn't lknow how it was sorted out, she didn't help, and she
doesn't know what Craig did about the debt. (Theresa’s Depo. p. 19.}
RESPONSE: Undispuled but immaterial. See the additional facts set forth in 9.
REPLY: Scc Reply to No. 2 above.

46, Theresa put a copy of the deed, where Michael got the land that is subject to
litigation, in Michael's pickup. (Theresa's Depo. p. 20.]

RESPONSE: Dispuled. Theresa Leslilied she pul a copy of o deed in Michoel's pickup,
but it is not dear which deed she put in Michael’s pickup. (Theresa Depo. zo:22-
24). See the additional facts set forth in Y2a.

REPLY: See Reply to No. 29 above. Additionally, context of Theresa's diseussion on the
deposition pages 10-21 make it clear she gave Michael a copy of the deed to his
property.

57.  Theresa didn't do anything about paving real estate taxes or managing the
farm once she knew her name was on the deed. (Theresa's Depo. p. 24.)

RESPONSE: Undisputed. The real estate tax notices were being sent to Craig, and
he did not ask Michael or ['heresa to pay the taxes associated with the property
subject to this litigation, (Craig Depo. 67:5-7 and 11-13). See the additional
facts set forth in 154

REPLY: See Reply to No. 34 above.

a8, December 31, 2020, Patricia listed $16,000 of rent on her tax return. (2020
Tax Return, PL 64-73.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in $zo.
REPLY: B¢ Reply to No. 2o above,

L
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90.  March 2o, 2o21, Michael signed a divoree settlement with his wife and doesn't
list an fmterest in ag land as an asset in his divoree. ( Divorce Property and
Martial Settlement Agreement, PL 425-4730.)

RESPONSE: Undisputed. This is consistent with Michael's lack of knowledge of
ownership of the property. See the additional facts set forth in Yz0.

REPLY: Sce the Reply to No. 2g above.

41.  Michae! admitted that he knew while his mom was alive what land she put his
name on. ( Michael's Depo. pp. 7-0.)

RESPONSE: Disputed. Seethe additional facts set forth in Y925 and 24,
REPLY: 3¢e Reply to Nos. 25 and 209 above.
4. Rent Patricia received, which was reported on her tax returns, was rent paid hy

Craig, even though Patricia had no land to rent after July 10, 2o13. (See
Affidavit of Craig Van Zee,)

RESPONSE: Dispuled insofar as the money being received by Patricia is chameterized
as rent. See the additional facts set forth in f2o.

REPLY: See Reply to No, 20 ahave.

4% Michael assumed Craig was taking care of the farm debt. { Michael's Depo. p.
12}

RESPONSE: Disputed but immaterial. Michael was not aware of the farm's
finandal situation. (Michael Depo. 11:22-25; 12:1). Michael guessed that Craig
was helping take care of the farm finances, (Michael Depo. 12:21-24). See the
additional facts sct forth in .

REPLY: See Reply to No, 2 abhove, Also, Michael testified that he knew there was debt
that had to be serviced. [Michael's Depo. pp. 7:24-8:0.)

44.  Michae! hrought up rent with his mom while she was alive. (Michaels Depo. p.
16.)

RESPONSE: Dispuled. There is nothing on page 16 of Michael's deposition that
supports the assertion Lhat Michael spoke with Patricia reganding rent. [See
Michael Depo. 16).

REPLY: T'he better deposition cite to Michael’s testimony are pages 7110-8:H,

45.  Michael didn't do anvthing to assist with the land. {Michael's Depo. p. 0.}

Dl 14
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RESPONSE: Undisputed. See the additional facts set forth in T2g,

REPLY: See Reply to No. 29 above.

46,  Michael learned from his sister that his name was an the land. { Michael's
Depo, p. 11.)

RESPONSE: Undisputed, Sec the additional facts sct forth in Yzg.
REPLY: Scc Koply to Mo, 29 abowve,

47.  Theresa talked to a lawver after she saw the deeds but chose not to faliow up
with it. {Theresa's Depo. pp. 21-23.)

RESPONSE: Dispuled. Theresa was not aware Craig was co-owner of the property
subject to this litigation until speaking with an attorney in early 2020, and then
hegan pursuing this matter, (Theresa A 12).

REPLY: Theresa's Affidavit and the argument contained in the response are
inconsistent with the undisputed facts that Theresa testified that she knew the
land was being rented but she chose to not raise the issue with her mother
before her dealh. (Theresa’s Depo, pp. 31i24—32:16.) Additionally, when
Theresa abtained the deeds on the property from the Hand County Register of
Deeds in 2015, Craig Van Zee's name was already on the real property. See
Reply to No. g4 above.

48.  Theresa knew her mom was renting out the farm ground, (Theresa’s Depo.
PP- 29, 33-)

RESPONSE: Disputed in that this statement is vagne. Theresa was aware Patricia
had rented some fanm land out to the highest bidder. {Theresa Depo. 29:19-25).
See the additional facts set forth in 134.

REPLY: See Reply to No, a4, Addibonally, Theresa'’s response here 18 directly
contradicted by her testimony with respect to the disputed land, Deposition Exhibit
1, reflected in her deposition on pages 941:24-92:0.

40, Craig and Theresa didn’l alls, (Theresss Depo. pp. 22-99.)

RESPONSE: Undisputed, Seethe additional facts set forth in 134,

REPLY: See Reply to No. 34.

50. Craigand Michael didn't talk {Michael's Depo. pp 13, 17-18.)

10 af 13
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RESPONSE: Undispuled, See the additionul facls set forth in 1920 and 54
REPLY: See Reply to Nos. 20 and 34.

51.  Theress talked to her mom about why Theresa was not on the land.
[Theresa's Depo. po18.)

RESPONSE: It s undisputed that at some point Theresa spoke with Patricia regarding
ownership of the farm land. Seethe additional facts set forth in Maa-a4.

REPLY: See Reply to Nos. 33 and 34.

52, Theresa was told by her mom that Craig's name was on the land because
their dad had debt (Theresa'’s Depa. p. 18.)

RESPONSE: Undisputed but immaterial. See the additional facts set forth in 192 and
34

REPLY: See Reply to Nos, 2 and 34.

73, Theresa did not osk her mom for Theresa's share of the rent money. (Theresa's
[hepo. p. 32.)

RESPONSE: Undisputed. Patricial told Theresa she barely had enough money to live
on, {Theresa Depo. 5-6), See the additional facts set forth in 4.

REPLY: See Reply to No. 14.

54.  Michael was told by his mom that his name was on the land. (Michoel's
Depo. p. 7.)

RESPONSE: Disputed. This is a misstatement of Michael’s testimony. Michael was
Lol Lhaat sl some point his name would be pul on the land. (Michael Depo.
7:5-181. Michael was never shown a copy of the deed. (Michael Depo. 7:8-10).
See the additional facts set forth in 29,

REPLY: See Reply to No. 2g,

55.  Michae! didn't asl for rent because he knew his mom needed the money to
make payments on the debts. { Michael's Depo. pp. 8-4.)

RESPONSE: Disputed. See the additional facts set forth in 1929 and 54. Based on
these facts, Michael had no reason to request any rent,

REPLY: S¢e Reply Lo Nos, 20 and 54.

Il af 13
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56,  Thecorrent balanee on Desmond Van Zee’s debt that Craig is paving is
£186,400.72, (Loan Status, Depo. Ex. 9.)

RESPONSE: Undisputed insofar as the balanee remaining on at loan at Frontier
Bank is 186,400.72 but immaterial. See additional facts set forth in Tz and 8.

REPLY: Sce Reply to Nos. 2 and 8.

57.  Patricia cried to Pam about Theresa and Michael confronting Patricia
econcerning land that Theresa and Michael received. (Plaintiffs' First
Supplemental Answers to Defendant’s Interrogatories, No. 12.)

RESPONSE: Disputed. During Pam’s deposition the following exchanges took place:

YOGEL: Did you and Craig ever have conversations about Michael and Theresa
receiving some of this land (referring to Von Zee land) ?

PAM: Ne,
VOGEL: Did you and Pat?
PAM: No.

(Pam Depo, org-21).

VOGEL: You didn't = when you have conversations with Pat, it wasn't about
Dad's debt or rental income or who owned what land?

PAM: We had never talked about that. No. Pat and | never did that.
VOGEL: Is that something Pat liked to talk about?
FAMN; No.

(Pam Depo. 19:6-12) (emphasis added).

REPLY: It is true that Pam did not talk to her mother-in-law about any of the details
concerning the father's debt or the rental income. The Statement of Fact and the
supporting Answers to Interrogatorics arc ahout her mother-in-law erying to her
when being confronted by Theresa and Michael concerning the land they received.

Dther than Patricia erving about this, Pam was not involved in any discussions
with Patricia about the details.

12 af 13
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Dated Lhis 2nd day of November, 2oz23.
SCHOENBECK & ERICKSON, PC

/s/ Lee Schoenbeck

Lee Schoenbeck

Joe Erickson

Attorneys for Plaintiffs

izoo Mickelson Dir, STE. 310
Watertown, SD 57zo1
tos-88G-0010

[ENVSE
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STATE OF SOUTH DAKOTA ] IW CIRCUIT COURT
e
COUNTY OF HAND i THIRD JUDMCIAL CIRCUIT
}
CRAIG AND PAMELA VAN ZEE, ) 20TV, 250
1
Plaintiffs, J
] PLAINTIFFS REPLY T
V. }  DEFENDANT'S ADDITIONAL FACTS
1
THERESA VAN ZEE, }
]
Defendant. ]
]

Comes now, the Plaintiffs, Craiz and Pamela Van Zee, by and through their
attorney, Lee Schoenbeck, and makes this reply to the Defendant’s Additional Facts:

1. o foreclosure documents or evidence from any third-party has been
produced, (Vogel Second All. 12). Furlher, Craig lestified Lhere was “lalk of
foreclosure.” (Craig Depn. ato17=1g).

REPLY: Craig explained in his deposition that his father was in financial trouble and
he and his mother stopped a foreed sale and lined up finoncing to salvage the
farm. (Craig's Depo. p. 36:2-10; 48:106-40:11)

2 The only land pledged as collateral by Craig was land purchased for Craig
hy Desmond, (Craig Depo. 10:15-25; 11:1-0).

REPLY: The stalement is misleading. The actual deposition ¢ite save Lhat Craig was
working with his father on the farm, and they worked together to make the
pEVIMEents.

3. As of June 7, 2010, Patricia did not have any ownership interest in the
property subject to this litigation. (Vogel Affe. 92, Ex. A, B, C, and T}

REPLY: It is true that part of Patricia’s estate plan involved her deeding away
her land, subject ta the conditions that she reecived rental support income
and that the family debis were paid, and because of that, she did not have
any ownership interest in the land. It is material that it was Patricia’s plan
for this to happen this way and it is particularly material why waiting until
Patricia had passed away to file the lawsuit deprives the Court and the jury
of the important Lestimony Lhal is suppurted by the objective [acls.

4. The plaintiffs have nol produced any evidence indicating how this debt was
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imeurred. (Vogel Second AL 13). This debt amount i more subslantial
than the amount referenced in the handwritten notes of PL gg.

REPLY: See the Reply to Nos. 1 and 3 above. Additionally, the best evidence available
of the remaining Desmond Van Zee debt is the note that has been continuously
in existence since his survivors consolidated his debt and arranged a bank loan
to pay it. It is inaccurate to say that the Plaintiffs have not produced any
evidence as to how this debt was incurred, as they have presented evidenece that
Desminnd Van Zee incurred debt. Better ew-:irn ce about the amount of debt the
Van Zes family had would have been available if the Defendants had brought
their lawsuit while Patricia Van Zee was alive.

i

Ag of July 10, 2013, Patricia did nol have any ownership interest in any real
property; therefore, categorizing any income as rental income on hertax return is
a mischaracterization. (Vogel Aff. 12, Ex. A, B, G, D, E, and F).

REPLY: Patricia’s tax returns clamcterize the ey received by her as rent. The
response uses the word “mischaracterization,” which is nusleadmg, Patricia
believed she was reeciving rent because that was a condition she placed on
the transter of the property. There is no “mischaracterzation.” Furthermore,
Theresa testified that she knew her mom was receiving rent [Theresa’s
Depo. pp. 31:24-92:10) and Michael knew that his mother was getting
income from the land and he didn't ask her forany of it.(Michael's Depo. pp.

7:15-0:7).

&, The Affidavit of Suzy Wernsmann and attached records only indicate a
“customer” and number of pages. They do not indicate how eontact was made,
who made contact, what records were requested, or where records were sent.
Further, the Affidavit of Suzy Wernsman only states that “business records” show
Theresz received copies. From this statement, it can be inferred that Ms.
Wernsmann has no independent knowledge. (See Wernsmann AffL ¥z2).

REPLY: Response misstates the Affidavit, Suzy Wernsmann testified that the records
were delivered to Theresa Van Zee, the response doesn't dispute that Theresa
Zon Zee got these records from the Register of Deeds office.

o Brady testified that he went to the Hand County Register of Deeds looking for a
parce]l of property Michael owned, which is not subject to this litigation. (Brady
Depo. 7a0-23). Brady testified that he never spoke with Michael ahout any resl
property Michael may be receiving from Patricia. (Brady Depo. 6:17-20). The
Affidavit of Suxy Wernsmann and the attachments do nol indicate what
documents were potentially reccived by Brady. (Sec Wernsmann A $3).

REPLY: Defendant's response misstates the record in several ways. First, Suzy
Wermnsmann's Affidavit does specifically tell what Brady asked for:

Brady wanted to know information on the land that was in his
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father's name. T ook him Lo our Deed Books and showed him Uwe
deeds. From the receipts for the photocopies, which are attached,
I ke that the first tiome was in 2016 arsd the second Lime was in

2y,
Affidavtt of Suzy Wernsmann.

It 15 truc that Brady initially lied in his deposition about going to the Rogister of
Deeds office. (Brady's Depo. p. 7:2-4.) When confronted about them, he made up
an initial story, which is what the Defendant is representing to the Court in his
Response. When confronted with all the documents, Brady again told a different
story, but in the end, the following took place, which is not the one the
Defendant chose to disclose to the Court in his response;

Q If you would have been getting copies of the deeds
with vour father's name on it, would you have then
taken them to your father?
A Well, yveah, 1 probably would have.
(Brady's Depo. p.o1oi12-15.)
H. Michae! was not aware he was the owner of the property subject to this Htigation.
At some point, Patricia had informed Michael she was going to give the property
tor him at some time. ( Michael Depn. 10:18-25).

REPLY: It is true that Michael and Theresa have told different stories. In fact, the
excerpt from Michael's deposition cited to the Court excludes this exchange:

i) S0 had your mother told you she would pul vour name
on some land or is that - she told you that while she
was alive?

A Yes.

And then when did you actually find out - {ind out
which land it was?

A I knew which land it was when she told me.

i) And did vou know how much land it was?

5

Yes,

And then did vou talk to her about when you were
going to get the income fram that land that was in
vour name?

P
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REPLY: PLAINTIFFS' REPLY TO DEFENDANT'E ADDITIONAL FACTS Page 4 of 6

A M.

i Ckay. Why didn't you have that conversation with
her?

A Why would | have a conversation with her

over that when I was under the assumption
that she needed the ground to make the
payments on the delt?

(Michael's Depo. pp. 7115-8:6.)

o}, Michae! did not know he owned the property subject to this litigation until after
Patricia died. {(Michael Depo. 11:8-12).

REPLY: Sce Reply to No. 8 abave.
0. During Brady's deposition, the following exchange took place:

SCHOENBECK: So if the employees at the Hand County Register of Deeds oifice
testified that that's what you came and reguested (referring to copies of deeds
wilh Michael's name on Lhem) and Lhal's whal Lhey gave vou, they'd be lying?

BRAIF: I could have. I don't — 1 don't recall. (Brady Depo. 10:6-9)

REPLY: Sce Ruply to No. 7 above, The excerpt extracted by the Defendant and set
before the Court in No. 7 intentionally excludes the actual answer to the
question from the transcript, which is set forth above in the Reply to No. 7.

11. From the Affidavit of Suzy Wernsmann, there is no information that Brady
received copies of deeds with Michael's name on them, as Attorney Schoenbeck
indicated during Brady’s deposition. (See Wernsmann AffL),

REPLY: Sce Reply to No. 7 above, The excerpt extracted by the Defendant and set
before the Court in No. 7 intentionally excludes the actual answer to the
question [rom the transeript, which is set forth above in the Reply to No. 7,

12,  Theresa stated that she put a copy of a deed, not deeds, in Michael’s pickup at
somme time. {Theresa Depo. 2o:2e-a4).

REPLY: Sce Reply to No. B above, Additionally, context of Therssa’s discussion on the
deposition pages 10-21 make it elear she gave Michael a copy of the deed to his
PrOperty.

3.  Michael did not see any deed in his pickup. {Michael Depo. 20:8-13).

Filed: 11/2/2023 4:42 PMCST Hand County, South Dakota  28CIV22-0008%"9™ =
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REPLY: PLAINTIFFS' REPLY TO DEFENDANT'E ADDITIONAL FACTS Page 5 of 6

REPLY: Sce Reply lo No. B above. Additionally, context of Theresa's discussion on the
deposition pages 10-21 make it clear she gave Michael a copy of the deed to his
property,

14.  The conversation between Theresa and Michael took place sometime after
Patricia’s death. (Michael Depo, 11:8-z1).

REPLY: See Reply to No. 8 above.

15.  Theresa was not aware that Craig was a eo-owner of the land subject to this
litigation, that Craig was renting the land, that Craig was depositing all rental
income 1nto an aceount he controlled, that Craig was determining how o
distribute rental income, or that Craig was retaining o majority of the rental
income because Craig never informed Theresa of any of these facts, (Craig Depo.
TL15-20; 73:10=-25),

REPLY: It is undisputed that Theresa knew the land was rented out and her mother
was recoiving income from the land, which are the material foets. (Theresa's
Dhepor. pp. 51:24-32:10,)

16.  Theresa was not aware that Craig was co-owner of the property subject to this
litigation until 2020, Theresa was not avware that Patricia did not own the
properly unlil early 2ozo, Theresa was nol aware Lhal Craig was leasing Lhe
property, eollecting the rental income, determining how rental income would be
distributed, and retaining most of the rental income. (Theresa Aff, T2-4].

REPLY: When Theresa received the deeds in 2015, Craig Van Zee's name was already
on the property. The undisputed facts are contrary to the allegations in No. 16,

17,  The resdl estate tax notices were being sent to Craig, and he did not ask Michael or
Theresa to pay the taxes associated with the property subject to this litigation.
(Craig Depo. 67:5-7 and 11-13).

REPLY: See Reply to No. 16 above,

18.  Michae! was told that at some point his name would be put on the land. (Michael
Drepo. 7:15-18),

REFPLY: See Reply to Mo, 8 above,
1, Michacl was never shown a copy of the deed, (Michacl Depo. 7:8-10).
REPLY: See Reply o No. 8 above.

20.  During Pam's deposition the following exchanges took place:

Filed: 11/2/2023 4:42 PMCST Hand County, South Dakota  28CIV22-0008%"9™
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REPLY: PLAINTIFFS' REPLY TO DEFENDANT'E ADDITIONAL FACTS Page 6 of 6

VOGEL: I¥id you and Craig ever have conversations aboul Michael and
Theresa receiving some of this land {referring to Van Zee land)?

PAM: Ma.

VOGEL: [id you and Fat?

PARM: No.

(Pam Depo. giar-21).

VOGEL: You dida't — when vou have conversations with Pat, it wasn't about
Dad’s debt or rental income or who owned what land?

PAM: We had never talked about that, No. Pat and [ never did that.
VOGEL: Is that something Pat liked to talk about?

PAR: Mo
(Pam Depo. 19:6-12 {emphasis added).

REPLY: It is true that Fam did not talk to her mother-in-law about any of the details
coneerning Lhe falther's debl or Lhe rental ineeme. The Slatemenl ol Facl and Lhe
supporting Answers to Interrogatories are ahout her mather-in-law erying to her
when being confronted by Theresa and Michoael concerning the land they received.
{her than Patricia erying about this, Pam was not involved in any discussions
with Patricia about the details.

Dated this 2nd day of November, 2021,
SCHOENBECK & ERICKSON, PC

/8 L Sehoenbec|t

Lee Schoenbeck

Joe Erickson

Attorneys for Plaintiffs

1200 Mickelson Dr., STE. 310
Watertown, 50 57201
HO5=B80-0010
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SDLEC - Codified Law 21-3-3 - Presumed damegzes for wrongful conve., httpsVadlegislature. pov fapi/ Statutes/ 21 - 3-3 hm [ Tall=trus

21-3-3. Presumed damages for wrongful conversion of personal property-—-Presumptions conclusive
when possession wrongful from beginning.
The detriment cansed by the wrongful conversion of personal property is presumed to be:

{1} The value of the property at the time of the conversion, with the interest from that time;

{2} Where the action has been prosecuted with reasenable diligence, the highest market value of the
property at any time between the conversion and the verdict, without interest. at the option of the
injured partv;

(3) A fair compensation for the time and money properly expended in pursuit of the property.

Such presumptions canmot be repelled in favor of one whose possession was wrongful from the beginning

b his subsequent application of the property to the benefit of the owner, without his consent.

source; CivC 1877, §5 1970, 1971; SL 1885, ch 42, § 1; CL 1887, §§ 4603, 46i4; RCivC 1903, §§ 2313,
2316 RC 1919, §8 1987, 1988; S5DC 1939 & Supp 1964, § 37,1914,

Appendix 76
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SDLEC - Codified Law 53-1-7 - Wrongful detention creates implied trust httpsVadlegislature. pov fapi/ Statutes/ 535 1- T hm [ Tall=trus

55-1-7. Wrongful detention creates implied trust.
Ome who wrongfully detains a thing is an implied trustee thereol for the benefit of the owner.

Source: SDC 1939, § 59,0102 (1),

Appendix 77

| of § SRR, 1002 AR



SDLEC - Codified Law 53-1-11 - Emplied teust-Declaration by court of,. hitpe: Vadbegislature govapd’ Statutes 55 1- 1 1 hm [ Tall=trus

S5-1-11. Implied trast—Declaration by court of equity.

The enumeration in §§ 55-1-7 to 35-1-11, inclusive. of cases wherein an implied trust arises does not
exclude or prevent the arising of an implied trost in other cases nor prevent a court of equity from
establishing and declaring an implied, resulting. or constructive trust in other cases and mstances pursopant to
the custom and practice of such courts,

Source: SDC 1939, § 39.0102,

Appendix 78
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EZHIBIT(8): N - DEMONSTRATIVE ONWNLY - THEREESA'S PORTION RENT AMOUNTS Page 1 of 1
12M15/2023 12:02 PM FILED IN HAND COUNTY SD BY MARLA BERTSCH, CLERK OF COURTS

Rent amounts - Theresa's portion

2016 - 21,604
2017 — 821,600
2018 - 519,804)
219 - § 19,800
2020 - E11, 500
2021 - 19,800
02T — $21,000)
2023 — £21 000

Tota] - §164,400

N EXHIBIT

HOGED0S6E.D0CK / 1] !!
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VERDICT: FORM Page 1 of 2
12M15/2023 12:04 PM FILED IN HAND COUNTY SD BY MARLA BERTSCH, CLERK OF COURTS

*h.- STATE OF SOUTH DAKOTA } IN CIRCUIT COURT
55
COUNTY OF HAND ) THIRD JUDICIAL CIRCUIT

)
CRAIG AND PAMELA VAN ZEE, )

] 29CIV. 22-9
Plaintiffs, I
i

V. 1 VERDICT FORM
)
THERESA VAN ZEE AND MICHAEL D. )
VAN ZEE, }
1
Defendants }
i = e o

We, the jury, duly impaneled in the above-entitled action and sworn to try the
issues, find as follows with respect to the issues we are 1o address.
Question 1
i We find for Pamela and Craig Van Zee on all counts brought by both Defendants:

_ Yes X No

1f “Ney,” go to Question 2.,

Question 2

We find that Michael Van Zee is entitled to damages against Pamela and Craig
Van Zee in the amount of 5__5&2@ (assessed damages, if any, in the sum
of].

We further find that Michael Van Zee 15 entitled to prejudgment interest,

beginning A4 -{,@;ﬁ ifill in dare) on the amount of
mﬁm __{fill in dollar amount of damages the plamtd is entitled to

Facover Interest om).

If vou have put an amount in this Question, then go to Question 3.

Appendix B0
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VERDICT: FORM Page 2 of 2

‘u- Question 3

We find that Theresa Van Zee is entitled to damages against Pamela and Craig
Van Zee in the amount of ﬂ_ﬂﬁm_{aﬂfmd damages, if any, in the sum

of).

We further find that Theresa Van Zee 15 entitled to prejudgment interest,

beginning deA= e 3 {Gll in date) on the amount of
_ E@geanes (6l in dollar amount of damages the plaintiff is entitled to

recover interest onl.

The Foreperson should now sign the Verdiet Form and notify the Bailiff,

Dated this ﬁ{i‘dagﬂf December, 2027,

Appendix B1
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IN THE SUPREME COURT
OF THE STATE OF SOUTH DAKCOTA

Ko, 30600

THERESA VAN ZEE,
Plaintitt and Appellant,
Va.
CRAIG AND PAMELA VAN ZEE,
Defendants and Appellees.

Appeal from the Clreuit Court
Third Judicial Cireunit
Hand County, South Dakota

HONORABLE KENT A, SHELTON
Presiding Judge

APPELLEES' BRIEF

RICHARDSON, WYLY, WISE, SCHOENBECEK & ERICKSON, PC
SALICK & HIEB, LLF Lee Schoenbeck

Zachary W. Peterson Joe Erickson

Ryvan 8. Vogel 1200 Mickelson Dr., STE. 310

Brianna J. Haugen Watertown, SD 57201

Post Office Box 1030 (Hog) BRO-0010

Aberdeen, 5D 57402-1030 Attorneys for Appellees

(bos) 225-0:310

Attorneys for Appellant

Notice of Appeal was filed January 18, zoz4.

Filed: B/S2024 325 PM CST Supreme Court, State of South Dakota #30600
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PRELIMINARY STATEMENT

The Honorable Judge Shelton and the Hand County jury, based upon the
undisputed evidence hefare Judge Shelton and the witnesses that testified before
the jury, got it Fight. The Hand County jury did not believe Theresa Van Zee's
story as to why she had not pursued rent on land that she knew that she owned.
Theresa's case is entirely based upon misapplication of the law concerning
tenants in common.

Appellees, Craig and Pamela Van Zee, will use the same designations in
the Appellees’ Brief that the Appellant, Theresa Van Zee, has indicated in the
Prelminary Statement to her Appellant’s Brief. Craig and Pamela's Statement of
Undisputed Material Faets will be included in our Appendix and additionally
referred to as “SUMF™ with its respective paragraph number in the pleading. The
Hand County Clerk of Courts record for the companion case of Michael Van Zee
(hereinafter “Michael”) prior to the consolidation of the matters, will be referved

ter s “CR Michael” followed by the corresponding page numbers,

JURISDICTIONAL STATEMENT

Craig and Pamela agree with Appellant’s Jurisdictional Statement.

STATEMENT OF LEGAL ISSUES

L. WHETHER THE TRIAL COURT WAS CORRECT IN CONCLUDING
THAT CRAIG AND PAMELA OWED NO FIDUCIARY DUTY TO
THEIR CO-TENANT.

The trial court denied Theresa’s Mation for Partial Summary Judgment, and
granted Craig and Famela's Motion for Summary Judgment, concluding
Craig and Pamela did not owe a fiduciary duty to Theresa,



Est. of Thacker v. Timm, 2023 5.D. 2, gB4 N.W.2d 679, 686.
Conway v, Conway, 487 N.W.ad 21 (5.D. 1992).

Smith v. Smith, B46 5.E.2d 810 (N.C. Ct. App. 2o20).

Hoven v. Banner Assocs., Inc., zoz2g 5.1, 33, go3 N.W.ad 562

SDCL 48-7A-z202(c)(1).

z. WHETHER THE TRIAL COURT WAS CORRECT IN CONCLUDING

THERE WAS NO FRAUDULENT CONCEALMENT BY CRAIG AND
PAMELA, WHICH WOULD HAVE TOLLED THE STATLUTE OF
LIMITATIONS.

The trial court concluded that Theresa had no evidence that showed Craig
and Pamela engaged in affirmative or deceptive acts that prevented Theresa
from discovering her cause of action. The trial court granted Craig and
Pamela's Motion for Summary Judgment, barring Theresa’s claims from
prior to May 31, 2017,

5 ' Citizens St L, 581 N.W.2d 510, 515 (5.1, 1008).

WHETHER THE TRIAL COURT WAS CORRECT IN REFUSING TO
IMPOSE A CONSTRUCTIVE TRUST.

The trial court found that a constructive trust was not created, granted
Craig and Pamela's Motion for Summary Judgment, and denied Theresa’s
Motion for Partial Summary Judgment secking that relief.

Johnson v. Markve, 222 510, 57, 080 M. W._2d bz,

WHETHER THE TRIAL COURT WAS CORRECT IN DENYING
THERESA'S MOTION FOR PARTIAL SUMMARY JUDGMENT
SEEKING DAMAGES FOR CONVERSION.

The trial court concluded that there was a factual dispule that precluded
summary judgment in Theresas favor,

W. Consol. Coop. v. Pew, 2011 8.D. g, 795 N.W.z2d 390.

Est, of Thacker v, Timm, 2023 S.D. 2, 084 N.W.2d 679, 686,

WHETHER THE TRIAL COURTWAS CORRECT IN ALLOWING
CRAIG AND PAMELA TO PRESENT EVIDENCE TO THE JURY
CONCERNING THE AGREEMENT FOR THE PAYMENT OF THE
FAMILY DEBT AND SUPPORTING MOTHER AS A CONDITION OF
RECEIVING THE REAL PROPERTY.



The trial court denied Theresa’s Motions in Limine to exclude evidence of the
mother’s requirement that she be supported and that the debt be paid as a
condition of receiving the property.

Hofeldt v. Mehling, 2003 8.D. 25, 658 N.W.2d 783, 788.

STATEMENT OF THE CASE

Craig and Pamela agree with most of Theresa's Statement of the Case,
supplemented as set forth herein.

Craig and Pamela commenced two partition actions to divide the property.
Ome of the actions was 10 make Theresa take her half interest. (CR 2-3.) In the
companion action, Michael was forced to take his share of an adjoining plece of
property. (CR Michael 2-3.) Both matters were tried together before the jury. The
two Complaints were consolidated for trial and Michael also received a verdict of
428,052, He has not appealed from his Judgment, and that Judgment has been
satisfied. (App. 161.)

Theresa's initial Counterclaim alleged a partnership and sooght an
accounting. (CR 6-10.) Pursnant to a Motion to Dismiss, the partnership claim
was dismissed by the court (CR 533) and Theresa has not appealed that ruling,

The parties stipulated to trying all of the equitable issues to a jury. (App.
159-160.)

On page 5 of the Appellant's Brief, Theresa refers to the Agreement that
the siblings entered into with their mother as a “claimed agreement.” As Theresa
admits on page 34 of the Appellant’s Brief, the jury found this to be an actual
agreement. Craig and Pamela would dispute the use of the adjective “claimed” by

Theresa. The same reference appears on page 6 of the Appellant’s Brief.



STATEMENT OF THE FACTS

Because Theresa's appeal is aboul both the facts that were presented
before the court at the motion for summary judgment hearing, and the facts that
wene presented to a jury at the jury trial, Craig and Pamela's Statement of Facts
set forth below makes the temporal distinetion about information before the
Judge and the jury.
A, Summary Judgment Undisputed Facts'.

i. Van Zee parents’ land and dad’s debt.

* [esmond Van Zee, the father of the parties of
the Van Zee children in this litigation, died on
January 27, 1097, (SUMFE #1, App. 1; Aff. of
Craig, CR 290-291.)

. At the time of Desmond Van Zee's death, he
had a divoree pending with his wife, Patricia
Van Zee, in which Desmond alleged that during
the parties’ marriage they had incurred
“substantial liabilities.” (SUMF #2, App. 1;
Prvorce Answer and Counterclaim, CR 305-
207.)

. According to Attorney Rediger’s handwritten
notes, Desmond had debts of $198,220 and
liguid assets of $10,.454. (SUMF &3, App. 1; CR
zo08.)

. Desmond was being foreclosed on. (SUMF #4,
App. 1; Craig's Depo., App. 43.)

. After Desmond died, Craig took on all of the
farm work, pledged his property for his
parents’ debt, and signed mortgages that

L SUMPF refers to Craig and Pamela’s Statement of Undis puted Material Facts
(App. 1=7.) as referenced above in the Preliminary Statement. The number of the
statement is given in the citation along with the document that was cited for the
statement in the Statement of Undisputed Material Facts,

4



included his property. (SUMF #5, App. 1;
Mortgage 6/17/ 2002, CR 400-413.)

Patricia wanted all the land kept together to
help pay Desmond's debt. (SUMF 26, App. 2;
Craig's Depo., App. 41.)

On June 2, 2010, Patricia, Craig, and Pam
signed a mortgage for Frontier Bank, formally
known as Pender State Bank. (SUMF #7, App.
2; Mortgage 06/03/2010, CR 414-426.)

On June g, zo1o, the original loan amount for
[esmond's debt was down te 375,000 and
owed by Patricia, and now Craig and Pam.
(SUMF #8, App. 2; Loan Status, CR 427.)

The original lender after Desmond died wanted
Potricia and Craig to sell some of the quarters,
(SUMF #9, App. 2; Craig's Depo., App. 55.)

On June 30, 2004, Patricia Van Zee conveved
the home place to Patricia, Craig, and Craig’s
wife, Pam. (SUMF #10, App. 2, Warranty Deed,
CR 428-429.)

The current balance on Desmond Van Zee's
debt that Craig is paying is $186,400.72.
(SUMF #10, App. 2; Loan Status, CR 427.)

History of the farmland at issue,

O September 16, 2004, Patricia conveved a
guarter and an 80 in Section 21 into joint
tenancy with herself and her son, Michael.
(SUMF #11, App. 2; Warranty Deed, CR 430.)

On September 10, 2004, Patricia conveyed a
quarter and an 80 in Section 21 intoe joint
tenancy with herself and her daughter,
Theresa. (SUMF #12, App. 2; Warranty Deed,
CR g31.)

In Oetober 2004, Northstar Farms leased the
Section 21 property at issue in this litigation,
and the lease was signed by Patricia and her



son, Craig, (SUMF #13, App. 2; Northstar
Lease, CR 432-434.)

June 7, zo1o, Patricia conveved her undivided
one-half interest in the quarter and 8o, the
subject of this litigation with Michael, to Craig,
[(SLTMF #14, App. 2; Warranty Deed, CR 4535~
436.)

June 7, 2o10, Patricia conveved her undivided
one-half interest in the quarter and 8o, the
subject of this litigation with Theresa, to Craig,
(SLIMF #15, App. 3: Warranty Dead, CR 437
438.)

In October 201z, Kirby Odde leased all the Van
Zee property, including the property subject to
this litigation, and the lease was for five years.
The lease was executed by Patricia Van Zee and
Craig Van Zee. (SUMF #16, App. 3; Odde
Lease, CR 430=-442.)

On May 22, no13, Patricia quit claimed her
interest in real property in Sections 1, 13, and
14 to Craig and his wife, Pam. (SUMF #18, App.
a: Quit Claim Deed, CR 443-444.)

On July 10, 2013, Patricia quit claimed her
interest in real property in Section 13 Craig and
his wile, Pam Van Zee. (SUMF #19, App. 3;
Cuit Claim Deed, CR 445-440.)

Om August 25, 2015, Craig conveyed his one-
half interest in the property that he owned that
is subject to this litigation, into joint tenancy
with his wife, Pam. (SUMF #23, App. 4; Quit
Claim Deed, CR. 508-500.)

3. Mom continued to get the benefit of the land after her

name was off the property.

At the time Odde Lease, Depo. BEx. 11, was
executed, Patricia Van Zee had no interest in
the property that is subject to this litigation.
(SUMF #17, App. 3; Odde Lease, CR 430-442.)

i



. On December 41, 2013, Patricia listed $14,000
of rent on her tax return. (SUMF #2o0, App. 3;
2015 Tax Return, CR 447-452.)

- On December 51, 2014, Patricia listed $16,000
of rent on her tax return. (SUMF #z21, App. 3;
2014 Tax Return, CR 453-458.)

. On December 31, zo15, Patricia listed $16,000
of rent on her tax return. (SUMF #24, App. 4;
2015 Tax Return, CR 510-515.)

. On December 41, 2016, Patricia listed
S16,000.00 of rent on her tax return., (SUMF
#27, App. 4; 2016 Tax Return, CR 531-536.)

. On December 31, 2017, Patricia listed $16,000
of rent on her tax return. (SUMF #28, App. 4;
2017 Tax Retarn, CR 537-542.)

. Oin December 31, 2018, Patricia listed $17,000
of rent on her tax return. (SUMF #30, App. 4;
2018 Tax Return, CR 543-548.)

. On December 41, 2010, Patricia listed %15,809
of rent on her tax return. (SUMF #3532, App. 5;
2010 Tax Return, CR 5409-55F5.)

. December a1, 2020, Patricia listed $16,000 of
rent on her tax return, (SUMF #38, App. 5;
znzo Tax Return, CR 556-565.)

* Rent Patricia received, which was reported on
her tax returns, was rent paid by Craig, even
though Patricia had no land to rent after July
10, 2013, (SUMF #42, App. 6; Aff. of Craig, CR

200=201.)
4. Theresa knew she was an owner of the property long
before the partition action.

. In March and April 2015, Theresa called the
Register of Deeds and had five pages sent to



her in Towa, (SUMF #22, App. 3; See Aff. of
Suzy Wemsmann, CR 285-280.)

Theresa admitted that she had seen the
Warranty Deed that put her name on the land,
Depo. Ex. 1, "a long time ago” before 2ozo.
[SUUMF #34, App. 5; Theresa's Depo., App. 123,
120.)

On October 18, 2016, Brady Van Zee, Michael's
son, had the Hand County Register of Deeds
find all the real property with Michael's name
on it and provide him copies of the deeds.
(SUTMF #25, App. 4; Receipt, CR 516.)

When Brady gol copies of deeds with his dad’s
name on them, he testified that he probably
gave them to his dad, Michael. (SUMF #2406,
App. 4; Brady Depo., CR 526.)

Sometime in 2018, Theresa said that she talked
to Michael about the deeds at some time two
vears before Patricia died. (SUMF #20, App. 4;
Theresa's Depo., App. 128-124q.)

O July 18, 2010, Theresa got seven pages of
records from the Hand County Register of
Dheeds Office. (SUMF #31, App. 4; See Aff. of
Suzy Wernsmann, CR 285-280.)

By 2020, Theresa admitied that she knew that
her name was on the land. (SUMF #3533, App. 5;
Theresa's Depo., App, 123, 1206.)

Theresa knew that Desmond had debt when he
died and had seen a bankruptey attorney. She
doesn’t know how it was sorted out, she didn't
help, and she doesn’t know what Craig did
about the debt, (SUMF #a5, App. 5; Theresa's
Depeo., App. 127.)

Theresa put a copy of the deed, where Michael
got the land that is subject to litigation, in
Michael's pickup. (SUMF #306, App. 5;
Theresa’s Depo., App. 128.)



Theresa didn't do anything about paving real
estate taxes or managing the farm once she
knew her name was on the deed. (SUMF #57,
App. 5; Theresa's Depo., App. 132.)

March 2o, 2021, Michael signed a divores
settlement with his wife and doesn't list an
interest in ag land as an asset in his divorce.
(SUMF #39, App. 5; Diverce Property and
Marital Settlement Agreement, CR 566-571.)

Michael admitted that he knew while his mom
was alive what land she put his name on.
(SUMF #41, App. 5; Michael's Depo., CR 570-
81,

Michael assumed Craig was taking care of the
farm debt. (SUTMF #45, App. 6; Michael's
Depo,, CR 584.)

Michael brought up rent with his mom while
she was alive. (SUMF #44, App. &; Michael's
Depo., CR 588.)

Michael didn't do anything to assist with the
land. (SUMF #45, App. 6; Michael's Depo., CR
781}

Michael learned from his sister that his name
was on the land. (SUMF #46, App. 6; Michael’s
Dvpo., CR 583.)

Theresa talked to a lawyer after she saw the
deeds but chose not to follow up with it. (SUMF
#47, App- 6; Theresa's Depo,, App. 129-151-)

Theresa knew her mom was renting oul the
farm ground. (SUMF #48, App. 6; Theresa's
Depo., App. 137, 141.)

Theresa talked to her mom about why Theresa
was not on the land. (SUMF 251, App. 6;
Theresa's Depo., App. 126.)
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Trial Facts.

Below are additional facts the jury heard while having the opportunity to

1.

In 2015, Theresa had the Hand County Register of Deeds send Theresa

Theresa was told by her mom that Craig's name
was on the land because their dad had debt
(SUIMF #52, App. ©; Theresa's Depo., App.
126.)

Theresa did not ask her mom for Theresa's
share of the rent money. (SUMF #5753, App. &}
Theresa'’s Depo., App. 140.)

Michael was told by his mom that his name was
on the land. (SUMF #54, App- 6; Michael's
Depo., CR 570.)

Michael didn't ask for rent because he knew his
mom needed the money to make payments on
the debis, (SUMF #55, App. 7; Michael's Depo.,
CR 580-581.])

Cralg had no involvement with Theresa.

Craig and Theresa didn't talk. (SUMF #49,
App. &, Theresa’s Depo., App. 140-141.)

Craig and Michael didn't talk (SUMF #50, App.
6: Michael's Depo., CR 585, 580-500.)

Mom died in 2oz1.

Om March 26, 2021, Patricia died. (SUMF #40,
App. 5; Aff. of Craig, CR 200-291.)

see and weigh the witness credibility:

Weighing Theresa’s story.

copies of all of the deeds that had Theresa's name on them. (T 78-81; App. 164~

1647.) The jury heard evidence that showed Theresa knew her name was on the
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real property in 2zois. (T 82.) From that time on, Theresa never complained to
her mother about not receiving rent, (T 82.)

Theresa knew that her name was on the property while her mother was
still alive, and Theresa chose not to talk to her mom about why Theresa wasn't
receiving renl. (T 56-56.) Theresa said that around 2020 she knew that she and
Craig owned the land together, (T 58.)

Theresa was evasive in front of the jury, and they were able to judge her
demeanor. (T 71=72.)

Theresa admitted that she talked with her brother Michael about the deed
at least two years before her mother died. (T 72.)

Theresa knew that her father's bankruptey showed secured debt of
$504,480.61 and unsecured debt of $29,862.56. She doesn't know who was
working on the farm after her father's debt to get the bills taken care of, (T 77.)
She didn't do anything to help her mother financially even though she knew her
mother had to go to a banker to get some help with her finances. (T 77-78.)

Near the end of Theresa’s mother’s life, Theresa did confront her mom
about why Craig was one of the owners of the property, but she didn't confront
her mother about the rent. (T 84.)

Theresa asked the jury for eight vears of one-half of the rental income on
the land she received from her mother, for a total of $164,000 and the jury
awarded Theresa $38,052 which is approximately the amount of the rent from

the time Theresa's mother died until the jury trial. (T2 104; Appellant's Brief p.

34.)
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2.  Theresa’s Mother’s wants and needs.

Theresa was okay with her mom having control of the funds. (T 83-84.)
Theresa’s mom’s name was on the farm checking account where the rent went. (T
83.)

Theresa's mother was sick with cancer and bad health from zo17 on, but
she continued to live independently because she was cared for by Craig and
Famela. (T g4-08.)

Patricia wanted the income from the land to go towards paving the debt
her husband had aceumulated, instead of paying rent to Michael and Theresa.
(T2 45-46.) When Desmond Van Zee died, the land taxes hadn't been paid, and
he was behind on land payments, (T2 48.) The mother had a hospital bill that was
in collection and hack taxes were owed. (Id.)

Through all of this, Patricia never told Craig to make anyv rent payments to
Michael or Theresa. (T2 56-57.) Through it all, Craig and Pamela agreed with
their mother to keep paving her rent every vear, even when she wasn't the owner
of the property. (T2 58.) During much of this time, Theresa and Michael “kept
haunting her” about the land. (T2 57-58.) Craig and Pamela agreed to take care of
Craig's mother as part of the deal his mother made. (T2 50-61; 63-64.)

2- Craig and Pamela.

In the Appellant's Brief, they misstate Craig and Pamela’s purchase of the
Roach place. (Appellant’s Brief p. 12.) Land acquired from their mother was not
used to finance the purchase of the Roach place. [Tz 25-27.)

When their father died, Craig signed notes and mortgages for the family
debt. (T2 40-51; CR. 1783-1793, 1800-1854.) Cralg and Pamela signed a note for
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Sz250,000 of his father’s debl in 1900, (T2 51.) The same process of signing notes
for the family debt was repeated in zozz, putting Pam and Craig on $550,000 of
family debt, (T2 52-53; CR 1780-1793.) Craig and Pamela were not able to get
ahead in paying off the family debt by zo03. (T2 54.) Michael and Theresa were
nol helping pay the debt. (T2 55-56.)

Craig and Pamela and their sons converted the pastureland to erop ground
to make it more profitable. (T 98-99; T2 46-47.) They picked rocks by hand,
cleaned it up, broke up and tilled the ground, and then repeated the process the
following vear because the rocks kept coming up. (Id.) The improvement from
pastureland o crop ground made the rental income rise from approximately $65

an aere up to $170 an aere. {(Id.)

STANDARD OF REVIEW
1L Jury Verdict.

The challenge to a jury verdict, the evidence is examined in the light “most
favorable™ to upholding the verdiet and the verdict is given the "benefit of all
reasonable inferences.” Bridge v. Kad's, [ne., 538 N.W.z2d 521, 523 (5.I). 1995).
“This court does not weigh the evidence and substitute its judgment for that of
the jury.” (Id.)

a, Evidentiary Rulings.

Evidentiary rulings are reviewed under an abuse of diseretion standard.

Thompson v. Mehlhaff, 2005 5.D. 6g, 132, 608 N.W.2d 512, 522, [fthere is error

in an evidentiary ruling, it must be prejudicial in nature before this Court will
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overturn the jury verdiet. In re Est. of Duehendorfer, 2oo6 5.D. 70, 116, 721
N.W.2d 438, 443
3.  Summary Judgment.

A summary judgment decision is reviewed de novo. Ries v. JM Custom
Homes, 1LILC, 2022 5.0. 52, T 14, 980 N.'W.2d 217, 222. The Court determines
whether a genuine issue of material fact exists and if a legal question has been

correctly decided. (Id.)

ARGUMENT
A.  The Trial Court correctly concluded that Craig and Pamela owed
no fidueiary duty to their co-tenant.
i. There was no fiduciary relationship as a matter of law.
This last vear this Court clearly defined a fiduciary duty:
Fiduciary duties “arise only when one undertakes to
act primarily for another's benefit. The law will imply
such duties only where one party to a relationship is
unable to fully protect its interests and the
unprotected party has placed its trust and confidence
in the other.”

Est. of Thacker v. Timm, zoeg 8.D. 2, Y21, o84 N.W.e2d 67, 686.

The key facts with respect to fiduciary duty are not in dispute. Craig and
Pamela had no relationship with Theresa of any type. Theresa knew that she
owned a one-half interest in the property since 2015, [T 78-82.) Theresa knew the
property was rented and that she wasn't getting any rent. [T 82.) On appeal,
Theresa now takes the position that she agreed to rental income going to support

her mother. (Appellant’s Brief p. 22.)

14



There are no facts that support the imposition of a fiduciary duty
relationship in this setting. Theresa's bare argument is that Craig and Pamela are
her fiduciaries because their mother put them all on the title to the real property
at some paint in time.

Judge Shelton got the legal question right in the motion for summary
judgment, and the jury also didn’t buy Theresa's story at the trial.

2.  There is no fiduciary relationship for tenants in common,
absent special eircumstances,
Conway v, Copway, 487 N.W.zd 21 (8.D. 1992) uses language from a

Nebraska decision, Hafeman v. Gem Oil Co., 163 Neb. 438, 8o NN'W.zd 159
(1956, a decision unique to oil and gas property circumstances. Transporting
that language into Copway misdirects the standards for tenants in common.
The basic rule in American jurisprudence is that “a fiduciary relationship
ordinarily does not arise between tenants in common.” Smith v. Smith, B46

5.E.2d 819 (N.C. Ct. App. 2020];

Lid., b4z SW.ad 850, 865 (Tex. App. 20:21). The Conway decision cites similar
language from Hafeman. Conway, at 24.

To have a fiduciary relationship between tenants in common, there has to
be a "special confidence reposed,” Smith, B46 5.E. at 23, or "an agreement or
contract.” Rancho Viejo, 642 5.W. at 26. Our Court has expounded on the nature
of a fiduciary relationship. Hoven v. Banner Assocs., Ine., zoz2s 8.1 535, 003
N.W.ad 562, A fiduciary relationship is a "peculiar confidence placed by one
individual in another.” Id. at 573. One party has "superior power.” Id. One party

has been placed “in charge of” the other. Id. None of these facts are present here.
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In fact, it is undisputed that Theresa, Craig, and Pamela had no special
relationship, no discussion, no agreement, in any respect concerning this
transaction,

In Theresa's Appellant’s Brief, she attempls to stretch the tenants in
commaon relationship into a fduciary one on page 2o. But, other than the
Arkansas decision, the other states required special relationships between the co-
tenants. In the North Dakota decision, there were option rights the co-tenants
shared pursuant to a last will and testament. Bartz v. Heringer, 522 N.W.2d 243,
244 (N.D. 1982). In the Utah decision, there was a debt that a co-lenant
unilaterally defaulted on to put the property into foreclosure so as to acquire il
Jolley v, Corry, 671 P.2d 139, 141 (Utah 1983). Even more interesting is the
reference in Appellant's Brief to Justice Cardozo's decision in Meinhard v,
Salmon, 249 N.Y. 458, 164 N.E. 545 {1028). Justice Cardozo was writing about
“joint adventures, like co-partners.” Ironically, Theresa initially filed a

counterclaim alleging a partnership, like the situation in Meinhard v. Salmon,

and that coonterclaim was dismissed in September of 2022 as joint ownership
alone does nol create a parinership. SDCL 48-7A-202(c)( 1), The dismissal of the
counterclaim alleging a partnership was not appealed.

2- Conway Key Facts: life estate and family understanding.

In Conway, mother had a life estate. Conway v. Conway, 487 N.W.ad 21
(5.D. 1002). That entitled her to all the income during her lifetime. The life estate
was deeded away to her son/defendant, and he didn't disclose the removal of the
mother's life estate. Our Court noted the critical fact “the family had long
aperated under the belief that all rental income from the farm was to go to
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support the mother until her death.” Id. Conversely, the 2010 deed of one-half
interest to Theresa did not reserve a life estate to mother. Acecording to Theresa's
own Lestimony, in 2015, she knew every fact that entitled her to assert present
ownership and entitlement to rent. (T Bo-82.) The jury heard the testimony. The
logical explanation for Theresa's conscious decision to not seek rent while her
mother was alive was because she knew her mother conditioned the gift on
mother being cared for and the family debt being paid. The jury is expected to
weigh conflicting evidence and decide upon the eredibility of the witnesses.
Matter of Est. of Tank, 2023 S.D. 59, 08 N.'W.2d 10g, 122,

In Theresa’s new interpretation of the facts on page 22 of her Appellant’s
Brief, she 1s now sayving that she was okay with her mother being supported by
the rental income from the farm.

4a There was no relationship of trust or confidence.

As set forth in the facts, Craig and Pamela had no relationship with
Theresa. There was no trust or confidence of any type between them. Under
Theresa's theory, her mother owed Theresa rent from September 2004, when
Theresa became a co-owner with her mother of the parcel of property at issue!

In Theresa's Brief on page 22, she creates a new story, different from the
one she argued at the trial below. On page 22 of the Appellant’s Brief, Theresa
now says that she assumed that her mother was getting the rent and that was
okay while her mother owned the property. If the Court looks at the trial
transeript cite, it is a reference to something that happened just a couple of vears
after Theresa's father died in 1997. Theresa is now, on appeal, attempting to

transport that story into the events after Theresa's mother made Theresa one-half
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owner of the property in 2o04. On appeal, Theresa also then transports her story
one step further to be that the permission for her mother to have the rent from
the property ended when Craig and Pamela became half owners of the property.
lf Theresa's new story on page 22 of her Appellant’s Brief is true, and she agreed
with rental income going for the support of her mother, the undisputed evidence
is that her mother continued to receive rent all the way until her mather died,
what is the basis for Theresa's complaint on appeal? Summary judgment was
appropriate as a matter of law because there was no special relationship.
Additionally, the jury heard Theresa’s evolving story. The Court should not weigh
the evidence and should not substitute its judgment for that of that jury.
Westover v, E River Elec, Power Co-op,, Ine., 488 N.W.2d Bgu (5.D. 1592).

5. il and gas pool decision.

The Conway decision relied upon Hafeman v. Gem Oil Ca., 163 Neb, 438,
S0 N.W.z2d 130 (1956) forits language about "a relationship of trust in confidence
exists"” and about “a secret profit.” Hafeman is an il and gas case involving oil
extracted from ander two non-contiguous quarters of real property. Id. at 40, It is
a laborious case to read, but it is about the agreement that the co-tenants entered
for the sharing of the proceeds from the pool of oil from which there were

extractions. In Hafeman, two of the co-tenants controlled the extraction and

distribution of the proceeds pursuant to an agreement. Id. al 470, The agreement
was violated, and a lawsuit resulted from the party that didn't receive their share
of the oil proceeds. In Hafeman, there actually was a contract and there were
secret profits. The owner of the property couldn’t know the amount of oil being
extracted and whether or not they were getting their share.
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Theresa conversely knew in 2015 she had received a one-half interest in
the real property and, under her theory, it came unencumbered, so she knew
immediately that she was entitled to half the rent. If her claim before this Courl is
false, the same claim rejected by the jury, it may well be because Theresa knew
that the proceeds from the land had to go towards paying off the debt and
supporting her mother, Upon her mother’s death, Theresa received the benefils
of the real property that her mother had gifted to her as part of an estate plan.

O. The facts don’t support Theresa's theory.

Theresa came into the property relationship with her mother in 2004.
Undler Theresa's theory, her mother ereated a fiduciary responsibility to Theresa
to provide half of the rent to Theresa from the day the mother made the gift! The
course of conduet between the parties is undisputed. Theresa did not receive any
rent from her mother at any time prior 1o her mother's death.

At toal, the jury heard that in 2015 Theresa received the deed that showed
her name on the property as a joint tenant. Under Theresa’s theory, at that point
in time, she had no special relationship of any type with Craig and Pamela.
Theresa doesn't contend she had any contract or agreement with Craig or
Pamela. Theresa made a conscious decision to not pursue one-half of the rent for
the property. The only plausible explanation for that is the one offered by Craig,
that the parties all knew the rent from the property was to stay together until the
debt was paid and to provide for mom in her lifetime.

Theresa asked the jury to return a verdict of $164,400. Instead, the jury

returned an amount of $38,052, which is approximately the rental income from
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the time mother died until the time Craig was able to gel the property partitioned
in 2023 (T 104.)

B.  There was no fraudulent concealment by Craig and Pamela to
toll the statute of limitations.

i. Relevant Undisputed Material Facts.

Tt is undisputed that rent was being paid to Patricia right up until her
death and was reported aceordingly on her income tax returns, even though she
didn't own the land from which she received “renl.” (SUMF #42, App. 6.) In her
Appellant’'s Brief, Theresa now contends that she was okay with her mother
receiving rental income. (Appellant’s Brief p. 22.) Theresa’s name was put on the
property in 2004, as a joint tenant with her mother. Her mother did not pay rent
to Theresa ever. In 2010, Patricia transferred her half interest to Craig and
Pamela. In 2015, Theresa obtained the deeds from Hand County Begister of
Dreseds Office, so she knew who the owners of the property were, (T 79-82.)
Theresa knew the land was being rented. (T 82.) Theresa now contends that she
was a vietim of fraudulent concealment.

2. Law of Fraudulent Concealment.

Judge Shelton correctly issued this summary judgment decision. For
fraudulent concealment to apply absent a "confidential or fiduciary relationship,”
there has to have been "actionable conduet or injury [that] has been concealed by
a deceptive act or artifice.” Strassbyrg v, Citizens State Bank, 581 N.W.zd s10, 515
(5.0 109a8).

Craig did not talk to his sister, Theresa. (SUMF 240, App. 6.) Theresa
knew the land was rented. (T 82.) Theresa knew she was an owner of the property
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since 2015, (T 79-82.) Theresa doesn't allege that Craig or Pamela did anything to
hide from her that she was (a) an owner of the property; and (b) that the property
was rented; or {c) that Theresa was not receiving any of the rent from the
property. Frandulent concealment did not exist.

5. Conway distinguished.

Appellant relies upon the Conway decision for their fraudulent
concealment argument. Conway is discussed and distinguished in the preceding

issue. Conway v. Conway, 487 N.W.2d =1 (5.1 1992).

C. There was no basis for a constructive trust,
The trdal court correctly found on summary judgment there was no basis
for a constructive Lrust. Theresa notes in her brief that the assets have to have

been “wrongfully obtained.” Johnson v. Markve, zoz2 8.1, 57, oBo N.W.2d 662

Two of the elements of a constructive trust are a problem for Theresa. First, she
must show that Craig and Pamela "gained,” and then she has to show that the
gain was “by fraud, accident, mistake, undue influence, violation of a trust, or
other wrongful act.” Id.

With respect to whether Craig and Pamela gained from the rent on this
property, Theresa ignored that Craig and Pamela signed their names to large
debts of Theresa's parents and paid on those large debts for many vears.
Additionally, as the jury heard, Craig and Pamela agreed to care for Patricia, and
that included more than paying rent. Craig and Pamela and their sons worked the
land, picked the rocks, and helped convert the subject property from pasture to
more valuable crop ground. (T 98-04; T2 40-47.) Craig and Pamela were
physically caring for a lady who at the time was very sick and who needed care as
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a result of cancer. (T 04-08; Tz 50-01.) If Craig and Pamela had "gained” so
much, one might wonder why Theresa didn’t sign for the family debt, work the
family farm, and care for her mother.

The even bigger problem that Theresa has with her argument is that there
is no evidence that Craig and Pamela engaged in “fraud, accident, mistake, undue
influence, viclation of a trust, or other wrongful act.” They didn’t do anything
with respect to Theresa. But here is what Theresa has admitted:

s  She knew she owned the land since zo15.

* 5She knew the land was rented.

¢ She knew she wasn't getting the rent.

s Bhe knew there was family debt that had to be paid.

+ She knew that her mother was being cared for and
provided for.

O the undisputed facts, how is Theresa the vietim of “frand, accident,
mistake, undue influence, viclation of a trust, or other wrongful act”™ given what
she has admitted she knew?

.  The trial court was correct in denying Theresa’s motion for
partial summary judgment secking damages for conversion.

Theresa knew and acquiesced in not receiving the rent. There was no
conversion. There were questions of fact.

Theresa did not object to Jury Instruction #15, the South Dakota Civil
Pattern.Jury Instruction 2o-170-10, which provides in its first sentence:

Conversion is the unauthorized exercise of control or

dominion over personal property in @ manner that is
unwarranted and seriously interferes with an



owner's right in the property or ina manner
inconsistent with the owner's right.

5.10. Civil Pattern Jury Instruction zo-170-10 (emphasis added); W.
Consol. Coop. v. Pew, 2011 8.D. 9, 705 N.W.2d 390, 306. Consent defeats
conversion. Est. of Thacker v. Timm, 2023 S.D. 2, 141, 984 N.W.2d 679, 692,

The jury heard the testimony that Theresa knew she owned a one-half

interest in the property, she knew the property was being rented, and she knew
she wasn't receiving any of the rent. On appeal, now Theresa contends on page 22
of her Appellant's Brief that she was agreeable to money being used for her
mother's care. The jury also heard testimony about Theresa's arguments with her
mother concerning the property and heard testimony that their mother wanted
all of the money to be used to pay the family debt and for mother's care, There
was sufficient evidence to support the jury conclusion that the use of the rent was
not unaathorized or unwarranted or serioosly inferred with or was inconsistent
with Theresa's wishes through this time period.

In Theresa's appeal, she is not contesting the affirmative defenses that
were included in the jury instructions of laches, waiver, estoppel, and consent.

There is an interesting question of reconciling the two civil pattemn jury
instructions on conversion: 20-170-10 and 20-170-20. Both are statements of the
law repeated by the court on multiple oceasions. It would appear that the
reconciliation is that you cannot begin to claim conversion if vou authorized the
use, or if the use is not unwarranted or doesn't interfere with what vou intended.

In other words, vou have to get over the threshold in 2o-170-10, which is a



verbatim quote from W. Consol. Coop. v. Pew, 2011 S.10. 9, 705 N.W.2d 300, 306,
before vou look at the elements set forth in 2zo-i170-20.

An alternative reconciliation of the two statements of law would be that
the “sericusly interfered with” condition in the third element of conversion is
defined by the language contained in South Dakota Pattern Jury Instruction 2o-
L7O=10.

In either event, the jury had the ability to hear the testimony and Theresa's
evalving explanations, which supported a reasonable belief that Theresa knew
where the income was supposed to go, she knew she wasn't getting it, and she
had no complaints about its use during her mother’s lifetime.

Interestingly, Theresa has this statement in support of this issue:

Trial court’s conclusion that there is a fact dispute
about whether Theresa "acquiesced to the rental
income being used to support [her] mother and
service the family debt” is completely untethered to
any record evidence.

Appellant’s Brief p. 27.

Compare that allegation under conversion to the representation an page
22 of Appellant’s Brief that she assumed and acquiesced in rental income being
used for the support of her mother. The jury had reasonable evidence on which it
concluded that Theresa acquiesced in her mother’s wishes of the family debt
being serviced and her mother being supported. The inconsistencies in Theresa's
Brief in page 22 and page 27 support that there was a question of fact for the jury

to decide—and they did. There was a factual issue for the jury, and they rejected

Theresa's story.
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E.  The trial court correctly allowed Craig and Pamela to present
evidenece to the jury to show they were not unjustly enriched.
The gravamen of an unjust enrichment claim is whether or not the

retention of a benefit would be *unjust. " Hofeldt v. Mehling, 2003 5.D. 25, 658

N.W.ad 783, 788. Theresa doesn't dispute that the issue of what i “just,” or in
the words of the instruction "ineguitable,” is a factual dispute, Tnstead, Theresa
seeks to limit the evidence the jury heard on the issue on what would be
inequitable. There is a certain irony in Theresa’s argument and a clear
inconsistency. On page 22 of her Appellant’s Brief, she savs she acquiesced in the
rent being used to support her mother—she admits at least that much of what she
agread to. When Theresa received the deeds in 2015, her mother was no longer
on the property, and Theresa admits that on page g2 of her Appellant's Brief on
this tssue. Theresa now wants to put a hard stop on the concept of "justice” with
respect ta the rental income going Lo pay the family debts and support her
mother, and Theresa is blunt in deseribing her new position:

What Patricia (mother) wanted or did not want to be

done with the rental income from 2o10 forward is

utterly irrelevant to the determination of Theresa’s

claim against Craig and Pamela,
Appellant's Brief pg. 52

There is no legal basis for reversing the trial court’s determination that the

jury should hear all the evidence on whether or not it would be unjust for Craig

and Pamela to use the rent for support of Theresa's mother and for the payment

of Theresa's mather's family debt.



CONCLUSION
According to Theresa's own testimony, from 2015 on, she knew she owned
a one-half interest in the real property at issue. Now on appeal, she argues that
she was agreeable with the money going to support her mother until such time
that her mother was no longer a half-owner of the property. Her mother was no
longer a half-owner of the property by the time Theresa received the deeds in
20151
The jury heard the evidence. As Theresa summarizes on page 34 of her
brief, the jury based its decision on the evidence it heard about what Theresa and
Michael and Craig and Pamela and Patricia all had intended and acquiesced in—
that while mother was alive, that the funds would go for mother’s care and to
service the family debt. The jury’s decision should be upheld.
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 1 of 7

STATE OF SOUTH DAKOTA ] IN CIRCUIT COURT
RE
COURNTY OF HAND 1 THIRD JUDMCIAL CIRCUIT
)
CRAIG AND PAMELA VAN ZEE, ) oQCTV, 28
)
Plaintiffs, J
) PLAINTIFFS STATEMENT OF
W, ) UNDISPUTED MATERIAL FACTS
)
THERESA VAN ZEE, )
)
Defendant. ]
)

Flaintiffs Craig Van Zee and Pamela Van Zee respectiully submit this Plaintiffs’

Statement of Undisputed Material Facts in support of Plaintiffs’ Motion for Summary

Judgmenit, Exhibits refercneed hercin are attached to the Afidacit of Lee Schoenbeck

filed in support of Plaintiffs Motion for Summary Judgment.

L.

Filed: 10/6/2023 4:22 PM CST Hand County, South Dakola 29CIV22-000009 ¥

Desmond Van fee, the father of the parties of the Van Zee children in this

litigation, died on January 27, 1997. (Affidavit of Craig Van Zee.)

. Al the time of Desmond Van Lee’s death, he had a divoree pending with his

wife, Patricia Van Zee, in which Tesmond alleged that during the parties’
marriage they had incurred “substantial liabilities.” { Divorce Answer and

Counterclaim, REDIGER g3-95.)

. Aceording to Attorney Rediger’s handwritten notes, Desmond had debts of

£1098,220 and liquid assets of $16,454. (Afty. Rediger's Notes, PL g3.)

. Desmond was being foreclosed on. (Craig’s Depo. p. 36.)

After Desmond died, Craig took on all of the tarm work, pledged his property
for his parents’ debt, and signed mortgages that included his property.

(Mortgage 6/17/2002 PL 320-424.)

- Page 264 -
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 2 of 7

B, Palrivia wanted all the lund kept tosether Lo help pay Desmond’s debl
{Craig’s Depo. p. 34.)

7. OnJune 3, 2010, Patricia, Craig, and Pam signed a mortgage for Frontier
Bank, formally known as Pender State Bank. (Morigage oG/oz/2010 PL 344-
356.)

8. On.June 9. 2010, the original loan amount for Desmond's debt was down to
Sa7e,000 and owed by Patricia, and now Craig and Pam. (Loan Status, Depo.
Ex. g; Craigs Depo. p. 47.)

9. Theoriginal lender after Desrnond died wanted Patricia and Craig to sell some
of the gquarters. (Crig's Depo. p. 48.)

10, O June 30, 2004, Patricia Van Zee conveved the home place to Patricia,
Craig, and Craig’s wife, Pam. (Warranty Deed, Depo. Ex. 5.}

11, On September 16, 2004, Patricia conveyed a quarter and an 80 in Section 21
into joint tenancy with herself and her son, Michael. (Warranty Deed, Depo.
Ex. o)

12, On September 16, 20w, Patricia conveyed a quarter and an 8o in Section 21
into joint tenancy with herself and her daughter, Theresa, (Warranty Deed,
Depo. Ex. 6B.)

14. In Cetober 2004, Northstar Farms leased the Section 21 property at issue in
thig litigation, and the lease was signad by Patricia and herson, Craig,

( Morthstar Lease, PL 1-3)

L4 June 7, 2010, Patricia conveyved her undivided one-half interest in the quarter

and 8o, the subject of this litigation with Michael, to Craig. (Warranty Deed,

Depo. Exs. OF & 0F.)

B

Filed: 10/6/2023 4:22 PM CST Hand County, South Dakola 29CIV22-000009 e
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 2 of 7

15. June 7, 2010, Palricia conveved her undivided one-hal [ interest in the guarter
and 8o, the subject of this litigation with Theresa, to Craig. (Warranty Deed,
Depo. Exs. 60 & 6D.)

16, In Cetober 2oz, Kirhy Odde leased all the Van Zee property, including the
properly subject to this litigation, and the lease was for five vears. The lease
was executed by Patricia Van Zee and Craig Van Zee. {Odde Lease, Depo. Ex.
11.)

17. At the time Qdde Lease, Depo. Ex. 11, was executed, Patricia Van Zes hoad no
interest in the property that is subject to this litigation. (Odde Lease, Depo.
Ex. 10)

18, On May 2=, 2013, Patricia quit ¢laimed her interest in real property in
Sections 1, 13, and 14 to Craig and his wife, Pam. (Quit Claim Deed, Depo. Ex.
7.)

19. Om July 10, 2013, Patricia quit elaimed her interest in real property in Section
13 Craig and his wife, Pam Van Zee. (Quit Claim Deed, Depo. Ex. 8.)

20, 0n December 41, 2o13, Patricia listed $14,000 of rent on her tax return., (2013
Tax Return, PL 21-26.)

21, On December 31, 2014, Patricio listed §16,000 of rent on her tox return. (2014
Tax Return, PL 27-32.)

24, In March and April 2015, Theresa ealled the Register of Deeds and had five
pages sent to her in lowa., (T heresa Depo. pp. 17-18.] [See Affidavit of Suzy

Wernsmanmn.)

Filed: 10/6/2023 4:22 PM CST Hand County, South Dakola 29CIV22-000009 e
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 4 of 7

25, On Augusl 25, 2015, Craig conveyed his one-hall inlerest in the property thal
he cavned that is subject to this litigation, into joint tenancy with his wife,
Pam, (Quit Claim Deed, Depo. Fxs. 6G & aH.)

24, 0n December 31, 2zo15, Patricia listed $16,000 of rent on her tax return. (zo15
Tax Return, PL 33-38.)

ag. On October 18, 2016, Brady Van Zee, Michael's son, had the Hand County
Register of Deeds find all the real property with Michaels name on it and
provide him copies of the deeds. (Receipt, Depo, Ex. 2.] (Affidavit of Suzy
Wernsmannd.)

2. Whoen Brady got copics of deeds with his dad’s name on them, he testified
that he probably gave them to his dad, Michael. (Brady Depo. p.ao.)

27. On December 41, 2016, Patricia listed $16,000.00 of rent on her tax return
{2016 Tax Return, PL 30-44.)

a8.0n December 91, 2017, Patricia listed $16,000 of rent on her tax return. (zo17
Tax Return, PL 45-50.)

2o), Sometime in 2018, Theresa said that she talked to Michael about the deeds at
some time two vears before Patricia died. (Theresa’s Depo. pp. 20-21.)

a0.0n December 31, 2018, Patricia listed $17,000 of rent on her tax return {2018
Tax Return, PL 51-56.)

a1, OmJuly 18, 2010, Theresa got seven pages of records from the Hand County

Register of Deeds Office. (See Affidavit of Suzy Wernsmann.)

V= affadavit of Susy Wernsmann™ is a reference to dhe Atfadavit filed in the corresponding case: Crrle and Pameelo
Py Zee v, Machaa! Fan Zze, 2001V 22-10

Filed: 10/6/2023 4:22 PM CST Hand County, South Dakola 29CIV22-000009 e
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STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 5 of 7

52. On December 51, 2019, Palricia listed $15,800 of rent on her lax relarn. (2019
Tax Return, PL 57-63.)

33, By 2020, Theresa admitied that she knew that her name was on the land.
{Theresa’s Depo. pp. 15, 18.)

34. Theresa admitted that she had seen the Warranty Deed that put her name on
the land, Depo. Bx. 1, "a long time ago” before 2020, (Theresa’s Depo. pp. 15,
18.)

an. Theresa knew that Desmond had debt when he died and had seen a
bankruptey attorney, She doesn't know how it was sorted out, she didn't help,
and she doesn't know what Craig did about the debt. {Theresa’s Depo. po19.)

46 Theresa put a copy of the deed, where Michael got the land that is subject to
litigation, in Michael's pickup. (Theresa's Depo. p. 20.)

27, Theresa didn't do anvthing about paving real estate taxes or managing the
farm once she knew her name was on the deed. {Theresa’s Depo. p. 24.]

38. December 31, 2020, Patricia listed $:6,000 of rent on her tax return. (zozo
Tax Return, PL 64-73.)

30. March 2o, zoz1, Michael signed a divorce settlement with his wife and doesn’t
list an interest in ag land as on asset in his divoree, (Divoree Property and
Martial Seltlement Agreement, PL 425-450.)

40.0n March 26, 2021, Patricia died. (Affidavit of Craig Van Zee.)

1. Michael admitted that he knew while his mom was alive what land she put his

name on. {Michael’s Depo. pp. 7=0.)

Filed: 10/6/2023 4:22 PM CST Hand County, South Dakola 29CIV22-000009 e
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42. Renl Pabricia received, which was reported on her lax relurns, was renl paid
by Craig, even though Patricia had no land to rent after July 10, 2013, {See
Affdavit of Craig Van Zee )

43. Michael assumed Craig was taking care of the farm debt. (Michael's Depo. p.
12.)

44, Michael brought up rent with his mom while she was alive, (Michael's Depo.
[ 16,

45. Michoel didn't do anything to assist with the land. (Michael's Depo. p. 9.)

40, Michael learned from his sister that his name was on the land, (Michael's
Depo. po11)

47. T heresa talked to a lawyer after she saw the deeds but chose not to follow up
with it. [Theresa's Depo. pp. 21-23.)

48.Theresa knew her mom was renting out the farm ground. (Theresa’s Depo. pp.
24, 33.)

49.Craig and Theresa didn't talk. (Theresa's Depo. pp. 32-33.)

sur Craig and Michael didn't talk { Michael's Depo, pp. 13, 17-18.)

5L Theresa talked to her mom about why Theresa was not on the land. (Theresa’s
Depo. p. 18.)

5. Theresa was told by her mom that Craig’s name was on the land because their
dad had debt (T heresa’s Tepao, p.18.)

54. Theresa did not ask her mom for Theresa’s share of the rent money.
(Theresa’s Depo. p. 32.)

54. Michael was told by his mom that his name was on the land. (Michael's Depo.

p.7.)

Filed: 10/6/2023 4:22 PM CST Hand County, South Dakola 29CIV22-000009 e

- Page 269% -



STATEMENT: OF UNDISPUTED MATERIAL FACTS Page 7 of 7

55. Michael didn'L ask [or rent becawse he knew his mom needed Lhe money o
make payments on the debts, (Michael's Depo. pp. 8-0.)

56. The current halance on Desmond Van Zee's debi that Craig is paying is
$186,900.72. (Loan Status, Depo. Ex. g.}

57. Patricia cried to Pam about Theresas and Michael confronting Patricia
concerning land that Theresa and Michael received. (Plaintifts’ First
Supplemental Answers (0 Defendant’s Interrogatories, No. 12,)

DATED: This 6th day of October, 2o23.
SCHOENBECK & ERICKSON, P.C.

By: _fs/ Lee Schoenbeck
LEE SCHOEMBECK
JOE ERICKSON
Attorneys for Plaintiffs
1200 Mickelson Dr., 8TE. 310
Walertown, SD 57201
(6oR) 886-0010
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1 (WHEREUECHN, the following procesdings were duly haci)

s CEATSG VAN ZEE;

Lal
=

wag cdlled ac a witneoe and, being ficot duly
q sWorn, was axamlned and testliflad az follows:
] B RMT RS T IO

&1 BY MR. VOGEL

1l © Craig, would wou just state your nama?

Bl & My name 15 Crkalg Van ifasa
] @ ‘Whers do you live, Craig?

14y & 718 Zast Second Avearnus.

15l 0 Hew long have wod Lived thebsa.
161 & 1 gaanct £2l1l o

170 @ Ten years? Twepnty Y=arsT

T am =sura 1t

—h
25
T

1%] @ And before we get anyncrs in depth, Zave you had vour
2L depesition taken hefora?

1) & HNo, esir.

202 I am =surs vou met with Lee and h2 probably explained some
23 of the riles of 3 depositicon. Bit jast briafly, vou're
24 doing a gocd jeb 2c far, naks sure vou lat me finish the
25 gquesticn before you answar, IT it's a yes or no answar,

Filed: 10/9/2023 9:02 AM GST Hand County, South Dakota  29CIV22-000008 "
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AaNswWar a yas of 3 Ny rathelr than a asad shaks or a om-hiom

RCm—miT. .

B 3

feg, O1T,
Dkay. Aaothar, oot really a ruls, bat senathing I like Ca
agk 1z 1f I azk vou 2 guasticn and vou don't und=rcstanc

kncw?

a0 1L 1 aak yol 3 questlon and you aiswer 1T, L an golng
te assums that srou understood that gquestiong 18 that falcs?

Are wyou on anv madications or anythiag that's going to

make 1t difficult for you to undarstand what the

gquastlicns —
Ho.

Are apbout Today?

ME. SCHOSMEECK: Make sure he fivishas,

THE WITNZE3: Ckay. Scrcys. 8C

H
=
[

MR. VOGEL

And | will make zure, Craig, that L let you finish bafore

[ talk =a that I'n not talking over yol.

App. 0
29CIV22-000009
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&
your depositicon today, what dic you do? Leook at any
docum=snts ?

A Yesterday, T did.

@ What did you leok ats

% PAll the papecwork that I'n gettiag throwa against ne.

Q Can wyou explain a Iittle bit morse what tiat wedns? Were
thay vour answerszs o intarrogatoriesy Warae they docurment

I'rJ

proedictiont

TECUFR Pat what does that mean?

M=y

VoLl

Wara they the guastions T sent attorney for wou to

anmwers? Werse thsy zon=s of the documsobts that your

attorney provided to ne? What == what decuments would sou
SAVT

Duastions and answars.

Any of tae bank records?

You got all that I oould have or find.

I am asking 1f wou reviewed Eefors todays

g e

Any of the -— your father's orochate file from Btternsy
“1udt?

ST,

Did you lock at any of the bankruptcy file from Attorney
Carlan¥

b [

=
1y

and I don't know

(1]

=-

dow about any of the f

- Page 314 -

13




AFFIDAVIT: OF LEE BCHOENBECEK, AND EXHIBITS 1-31 - Scan 2 - Page 7 of 100

Lal

d

IT

bl

—
L]

14

i
L

—
P’

Filed: 10/9/2023 9:02 AMCST Hand Counly, South Dakola

e |

s

e

F1Tas

odd waou

today?

Cralq.
3T your

farther

Fihe

What

Y

Ciid wou go to

1 workad

Want Lo

(]

work on

nams right — EAttornsy Badigars

1o YL PESTOLTSeS -5

Lok at them, any of tham, I praparation fou

v T want tc gat a little bit inte your background,

1ou mantioned yod'ee oot sura how long you lived

adaress, BUT 1 want te 9o Back a 1iCElas Hlt

than that.

re dlid you graduate froem high schocls

that?

I Waa

any echooling after high sohool?

on the farm until it was dey that wear ane then _

the read construction.

App. 014
29CIV22-000009
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1l @ Do yvou kKnow what wear that would hava been approximatalys

Lal
Kz

Dkay. 8So == okay. So after higa achcel, you worked on

q the farm during that year until it got dry and than you

i

i worksd road sonstrucskicn

ght.

=

gl A A

il @ Did you work oo tha

]
Hi
E
]
=
i
i1
o
e
fust

Ly
i
/K]
[
i}
By

m

. 1asa

Can wou tell e == let's taks 1t that =-— 5335 far &as

o
=

1C working on the farn, what years did you work an the Earm?
11| &4 Zver =inoe I was =small.

120 @ After high school, what years cid you work on the farm?
121 & Zvary davy.

141 @ Did you sventually stop?

151 & I might nave stopped and workes at a tirs store, but then

1£ I always went cut to the farm.

17l @ Are you 3till actiwvely farminao:

i
m
T
-
Q
5

190 @ All the farm ground, 15 1t currently rented?

1l @ Do wou pit dup hay en any of It, anvtalng Like that?
2l A The ground taat I own, I do put up hav.
23| @ FWhich ground woculd that 2e?

240 & 1t's ealled the s5ach graund,

i
in
&
g4
)

L

that -— is that ground that you purchaszed separately
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- Page 316 -



AFFIDAVIT:

OF LEE

SCHOENEECE, AND EXHIBITS 1-31 - Scan 2 - Page 9 of 100

Lal
Kz

d

Sl
[

bl

—
[
I.:.

[
—l
I

140 o
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=
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191 @

L}

st
=2
T

land That your Darants hac,

Thz Egsach land, that'a not

lard

racaivad from your mether, 1s 1t

that yol

iat land that you pucchasegs

Eaow abeul what

doa 't kricwr,

yod raationed vou worked oo tha farn evacy day,

gl 1t'e iy anderstanding your father passed away 1n 299707
Aight.

Sy -

Tas.

I'm gerry, I cut you =ff. Finish wiat you were going to

farmed with wour

1L wax farming with ny dad befcre *76.

oure., L[ am just talking about from BT, you

Filed: 10/9/2023 9:02 AM CST Hand Counly, South Dakola

App, 016
28CIV22-000009
- Page 317 -




AFFIDAVIT: OF LEE SCHOENBECEK, AND EXHIBITS 1-31 - Scan 2

- Page 10 of 100

13

1 tarmed with ywour dad?

Zl A My dad didn't farn five years before he

Lal
Kz

""h'-ﬁ']-'.
Al A I took care of 1t.
El @ What was the farming opecaticn? Crops?

6] A Mostly Jjiat Srops late == latar.

IT

& Lash crap, L ¢all ther, Cobhn, beans.

o
=

and at-that fime == yau dido’t have the

Cimasd

—
L]

11§ A SHo.

12 @ It was Just == at that time 1t was just

14y A Yas.

|_.
LH
il
-
-
]
L
-
1

i 0 B a7 —— fron

—
P’

& Fay that again.

17 @ Y¥You bet. From 1376 until 18237, did you

—
m
e

fas.

1530 @ Whicy land would that have baent

1l g Cid yvou buy that?

22l A I doa't know hew to say this. I worked

Zaach land at that

your father's

T ountll fa7, did vou own o any labe?

cwn o any landsi

20| A Wa ecall 1t the Hardes fguarter, That's the natwe of 1t.

for dad anc we

23 mida the pavmeantz on it, but he put 1t i3 wy nams.

240 0 wWhoe -- wien you 3ay “we macde the pavmen

1F

L&, wWers Yol

£ paying for it? Was it coning out of your dad's farm

Filed: 10/8/2023 9:02 AMCST Hand Counly, South Dakota
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11

1 ScCoanty
2l A Me - ma
3 farm.

dq Was Tl

gL
Teg.

Pl
il

Ckays

Bl @ Ldd you
S & Ho.
1] @ And tha
11 from?
13} & Hdardess.

Jardazy

that was

T —
M [ .

pl

and rry dad wa=s oaying it togathar out of th

o one acoaunkt?
1id money from the farm want into that acoount?
it's Dad's agcount.

puUT any money lnto That accodnt

Tarcdss land, de purchassd

yviol ke whid Wl

Therg was 8 desd I found somawhare from soms land

-— you raceived from a Deborah Johnzon. It would

15 ba the Boutheast Quarter of Seactlon 13.

1£] & That's the sane grcund.

17l @ Jo that's the Hardes 1and?

1Bl &2 (Witohe== nocds head.?}

15y @ Dh, okay. AL some p2int scoacha namsd Hardes ownaec 1t7
20 A That'g her dads

1l @ That makss zanse then., Ohay. Clhay. 20 as you'te —

22 you're farming with your dad, wou sald; abouk five y=ars
23 bafore he passed away he wazsn't very actiwvely invelwvad in
24 Earmings 15 that dcourats?

251 & MNo.
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Lal

d

m

(1)

12

o

o

It's not .acoibata?

¥Yes. It — I'mr sorrcy. ©bo, ha did not farm.

And oow about how many acres, othsr than this Hardea land,
oW many aorss wara yvou and your dad farming durding that
farm pericd?

I doa't Know,

Would it — iz it -- gthsr than the FAcaca land that you
ave npow, wWolld 1T have oaeft The ackas That Wou cupkenhTly
own other than tiae Hiartdes and Boaczh land?

Jay that again.

You bet. 8o the lands that vyou and your dad wears farming

from 1976 until whenever he stopped, 18 1t the lanc that

Al

you cyrrently own rinus the Roasch and Hardes latid?

I'm rry, bit you're aoing to have to rapeat that again.

Lij
i

It aln't coming ocut right.

You bet. I haveé deeds foom land that ywour mather got
aftar yolr father passsd away, deeded scme to Mizhasl and
Thers=a, scme to wvou. You know abeut all of that land?
a8,

Is there any —— wag all of that land that vou currently
ave the land that you ware farming with weur das?

ToU mean now?

The land that ywod currantlvy have, waz that the land that
you were farming with vyour dad from 1978 untcil when ha

stopped?
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b
(T1]

s

e

Yas.

Okay. Clay. I't's not

,_.
£
i

]
Hh
rm
11}
l-|
o
=
[
L

b |
w
I
0]
1]
LL
]
-
iy

=

-

your mem didn't purchase any new land; d

Dkaye And you mentioned, as part of veur work history,

What was the nama of that shop?

Co you khow approximately how manay yeatks wou worked therss

g e

=

Do yon know approximately when you werked thers?

Oh, giw or seven years agoe I quit: I had to.

Why 1 1at?

I
~

[ loest my kn=es.
Okavy. Did wyou have Knse surgarvy?
Five times.

Dkay. 8o until about — did wou say five or six wyears
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14

Aight.

S 1ghit.

a1 A

(i b

b i

il o Serey. 1

Bl & SoCEY.
And wau

1L quit?

[
[
T
-
A

15l 0 wWhila vwol w
L& renting out

== oy work

A Apa wou don

LE wothing out

at Ok Tire?

3
(=¥}

woll'd worked there bafors won

efa working at O Tirs, ware you farming of
the land?
ng. I was farmling most of it., I didn't rent

dntil after Daoc died.

15 @ DOkay. Wzre you working at OK Tire waen your dad died?
2T B b
1l 0 So you worked at OF Tire for Walles

B Yas.

Frull=tims?

Kl IS g

Ware

Vo everD I

l-tine therce?

Filed: 10/9/2023 9:02 AM CST Hand Counly, South Dakola

29CIV22-000009 "
- Page 322 -




AFFIDAVIT:

OF LEE SCHOENBECK, AND EXHIBITS 1-31 - Scan 2 - Page 15 of

100

15

I wantaed to.

Lal
jl
ct
"
2
m
5
=
i
3

41 @ Zxplain what weu nean By that.
El & When I had stuff to do at the farm, I dido't havs to
£ ip For work.

il Q@ Dkay. HMayke thiz iz a batter way to 3sk it., Whan di

[T}

T
l-l
Lk
.
i1
i
It
o
o
i

g the Larh geoldnd out?

....
3
2
C
™
=
™y
)
=
i
i

and was that =-- did you == Jdid you cwn tha
171 Apaca land at that poink?
121 @ 3¢ 13 2004, thera was your parents!

14 landy 1= that accurateat

i
L
-
e

Sight.

Was all of that land rented out 1n 29047

.._,
=
{4

._.
-]
o+

I dea't know, I am 9olng to say yes, bBut all of Dadr
1E Farm ground now was not farmed. It was sod.

15 @ In 2004 it was?

1l g =Zo all the land that vour parents cwaed in 2004 waz =

23] @ Zxplain it to me than.

24y & Fart of it was farred and part was sod.

25] @ Do you kaow approximately the split, as far as acres?

land and the Harpds

A o

(= e B0

App, (23

Filed: 10/3/2023 9:02 AMCST Hand Counly, South Dakola 23CIV22-000009

- Page 323 -




AFFIDAVIT: OF LEE BCHOENBECEK, AND EXHIBITS 1-31 - Scan 2 - Page 16 of 100

1E

Y]
(]

1 don't need parcels right now, bub acras. How muzh W

. sd? How much wasz Earmed?

L5
jl
£
s
—_+
5
o)

Al o 2ot you belliove 1n 2004 1t wss all ranted cutb?
Bl A& T dena't knoiw for sure.

6] @ Well, ware you == iIf vou wers actively farring it, what

:
|'-I
C

[
[
W]
IE]
=
i
3
|.i.'
|'|:.
b
L
-
j:
=
Ly
m
Ly
]
]
fun
=
[In]

aattla? Puttinhg up

T
X
Lt
A
i}
Lix
(]
T
I
s
[
ok

bl

A 1 teated the pasture out to other pecple.

(e
(]
£
-—
u-'
<
N

11| &4 And I took care of the farm ground.

1Z2] @ -Hhen you say "tock care: " what do wou mean by that?

14y o Dkay. S0 in twd thousand -- and the land that's at issus

._.
(R pl
iT

iC

r+
fio
i}
3
'

volvas Michasl and Thereza, vou'lre Tamlliar

L& with 1t's In S=scticn 217
17 A Right, y=s5.

1E] @ In 2504 was that pasture?
13 A I dea’t knew for sure.
20 @ AT some polht 1T was pastiurs; corract?

1l B Waz pastCire when Dad died,

23| & Ho had it reated out tc anocthar psrsocn.
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10l o ZIvantually, screcne orcks it UpE
F. A 125 .
il @ Do wou regall whe thet was?

a1 A L&C horss.

(i b
A

kaow about whan, what wvear yod

E aatively Tfarmlhg ralsing cEODE.

[
[
I
—

fou Rave WIEnN

farming?

14y A I haven't

..
ir
]
-
s

.._,
=
']
b
i
ot

you DUt up hay

200 A Just the Tacm's ditshes.
1l Dkay. Ckay., Do vou —— what -- the Ioac

know what sectisga that's
Mo

241 & 1T vou =2aw a deed cr a WL

2k the Jpach land 137

woild have stooped

LOpDen

¥

krew whicsh lans
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1d

11 A Ho.

2] @ 5o wyouo don't know any of the legal ds

Il
vy
b
M

Lal

land?
41 & T gotta lock at & book, and I eduld plck
El 0 What kind of book?

gl A It's a book of Hangd Countwv.

IT

A ¥Yealh, That shows The landdwnars.

]
rZ
5,
=03
2
w3
'
]
.
-
al
<
+
ar
q1
ot
4
[
)
i

Y I ]FI'E:II.-:IEE Co Foure

1t aut.

Fazk to the farmimg that vou did ==

p actuallvy back bo your woerk. You said vou workad at

11 OF Tire part-tims when vyou needed time off to do stuff on

12 the Farm and just didn't hawve to go inte

121 & Fight, v

s

S

14y o Did wou work apywhiere alss or have you?

Work,; Corcect?

151 & Dh,y I worked fer the farmer I work for now.

161 @ W®Who is that?
17 A Wagnars.

1] @ Do you kaow abocut whan vyou stacksd worckiag for tham?

130 A& I worked with than when Dac was aliv

11

L]

20 @ So yvou'lva worked Ifor themn, would vou 2ay,
21 bafore vour dad dised?

2l A Yes

23] @ ‘FWhat kind cf wcrk do vou do for thems?

oroand off ginoe

240 & Aun conbhine, drive truck. Thevy®re grain faruners.

280 @3 3o 15 1t ssascnal?
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[}

2l @ Do yoo Felp them plant any of the crops?
-_‘_ Il-q. o 1" I R i [

a1 @ Wizl gtart that?

(i b
(91}
]
%

Yeu're £ill-tire with

o
o
5]

1

—

[

-
L

—
(=)

oreps?

Ylrmar
|.'L.—|_|' "

141 A ras.
151 0 3Bafore taat 1t was sgasonal?

u
=
e

diring harvesc?

&
o
i
[ |

j
14

enploymsnt you've h

il

Taeh noiEe.

P Fa el o Tie

i | B

.'!:-

qot

T

AL seasondally worked for Wagnecs, and vou hsa

23 Cakm?
24| & Aight, yes.

And yvou're not o sire; as

h
jat]
M
fat]

il
T
o |
h
H
pi L
FI
=

-

And vou'rg Iull-time with then now?

g part-time, wou

zlped out on the
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1 tarm, Whan you stopped Lfarmlng actual cropsy is that
2 sccurata?
2l A Nop 1 can't.

Al 0 Dkay. Herae's —— hara's what T am golng te do 1s I have

B some deeds here. I want to go barcugh them with wou. We
£ will hawve then marked as exhibits.

7 (Exhibit 4 marked for identificaticn by tha oourt

=} CaporTaer. |

S| BY MR. VOGEL

1] @ A1l right., Craig, I am handdng you what's booen nackad as
11 Zxzhibit 4. What I want wvou to do ia there's a top.and a
1z biottom half, there's kind of & Line dividing it. The

13 Bottom half, it appears to ba a dead from Deoorah Johnson
14 te —- lgt me find it hers -- Craig Van Zaa.

15 Co ol sae thatl?

17} @ Apnd it 13 for the Southsast QUarter of Ssctlion 13, Do youd
1k saa kbhak?
1% & TYes.

201 @ And it's frem Februarv of 1933, Do you sea Chat a8 well?
1] & (Mo response, )

221 @ PAbocut halfway down on the bottom secticn, thers's a dated
23 thiz blaak dav of Fabruary 1983,

241 & Dh, yes, | do,

This would ba fer the Hacdes land?

i
in
&
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(=]

SECUTE .

Lal
o

Al o AEnd you're famdllar with —— are you farildiar with this
2] deed?
gl A Ho,

71 0 Yeulres familiar with this land?

o
1=
ol

i =}
rj
ol
-

-
il
1
1

ma, 1 HA saa thls one tire when I was

(e
(]
"I-l
B
.
| .
=
Lx
]
]
]
[
L
=
¥
iT;

[
[
T
Fu
&
=
|

ing care of Dad's papsrwork.
121 @ Dkay. Ckay.
13 (Bxhibit 5 marked for idantificaticn by the court

14 raportarl. |

et
ir
d
e,
s
a
=
"-I.
L
=1
-

[
e
{4
L]
[
| -
-
=
wl
=
-
.
-2
-
L
=1
=
£n
ih
T
.
Al
iy
[
L
]
-
[
£u
s
|
4
ja
i
L |
]
i
=
6a
]
=
[
}
[
—~+
L ]
'

17 It's two pagess marked FL 295 through 2%, Just Lake a
1E minuke to look at this, Craig, and Ja=t let ae koow when

15 you've had a chaaee bto look at it.

20| A I looked at 1t.
1l g Dkay. Bad thlg zaye if'szs 3 warranty deed and itts frem

and: Famsla YWan Zes. EBExouss me.

I
-
G
—
]
Lin
|
e
ATl
fal
A
41]
]
—
1
-|-
il
=i
| |

23 It'zs from == let me 2ack up. It's frem EBatricia Van Zes

4 to Patri=sia and CEalg and Pamala van #ee.

£ Oo you see that?
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i
i
1
[
(%]
b

Z] @ And it lists sewvaral pleces of land down in the se

it
=
a
I-I
ll
a
o
;'||
|
|
e
=
1
£y
o
ik
A1)
_-_I
-
5

Do you gee thatb?

il @ And inm 2104, wcur fathar had passed away, corrast?

El & 4d& died 1n *37
Sl @ Fight. BArd So have you seen this dezd beigre?

1Ll &2 I am surs I =ave, But T dentt racall 1t.

11} @ 3o yvou taink vou'wve =een it, but vyeu den't know when?

121 @ Dkay, Eo ik 2904, as I leock st that, this desd, 1t

14 appears that your mother Patricia 13 deeding land to
15 wrsall, yeld, and your wife. Do vou ses that?

4

1£] & ZFight: Yes.

17] ¢ And thera's zeveral list=d thers and I want through 1t.
1E It appears that 1t's approximatsely 320 adre= of land, give
1% or take, 1f — does that scund right to youl

200 A Yas.

1l g Okay., Do yold Femerker In 2004 convarsatisans that vau

. would have had with your nmom about her dseded land to you
23 and wour wifs?

241 A No.

do you don't remenber your mon talkinag with you about why

i
in
&
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b

s

o+

ghe was deeding land to you?

T
=
=i
—i
i1
(1]
H
i
=
o

rbar one tinse ma aad my wom talked sbout 1=

her nams 1f something haopsnc to

i
b
hrt
i
s
o
]
"
e
1!
-
]
.k
[}
e
oy

a nursing homa.

[
3
iL
i

]
i
5

z@g ner whata sk

Do wou kaow when thak convecsation happeaed?

and then you understand that this deasd, The land 1s still

in your mom®s mama’?

Inder this dsed, it is.
Dh. This 15 whes e and Mom took ovar, I dantt koW Ioe
sura. All threa of our names warse o1 it at ane time.

Okay. Yes. That's -—— that's what tals deed is from my

It appears to me, and you can correct me 1f o wrochg,
Cralig, after wour father passed away, all the landg, the
Van Zee Tarmland, was In vour fother's nana only.

Boez that sound cight?

Aight. Mot all. The Hardes guarter.

Jight.

That was alwavs just in vour nams according to that deed,

App, 050
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24

That'c right. But the eeat of the land wap --

(Y]
[
i
P ]
-
i
e

q aftar your father passed away was just ia your mother's
B aame for a pericd of tims?

gl & I had to == Dad nad land in his dame only =--

a4 Molm's hiams and hls,

(23
-
e
|
|

o
=

e,

A

18] A 3o I swlitched 1t all ovetr to Mom's waan Dad diaed, So

171 gverythiag wazs i3 Mom'= name. &Aad taen me and Mon come up

131 @ In about 20047

140 A I -- must ke, wvas.

151 0 Dkay. Bo yol szld yvou and Mon came Jp with this deal.

1£ Tell me abcut what —— what was ths puarpose of doing this,

17 what we see in thls deed narked =xhiblt 5.

i
m

I'rJ
[
Fis
M
i}

-

=aid, it -- to get 1t ocut of aer aame and scmabody
ge's name 1f sonething hapoens to aesr.

20 @ Okay, &nd it appears that Jim Jones an attorney in Millsre
21 drafted this up, in the top left coraer?

720 A Yeahs, that's his nams.

23y @ Did wou sver mest with Jin Jones?

240 & He and my mom did.

Psd
n

@ Dkay. A&Aaxd you had convecsations with him about deeding
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1 land out of just vcur mom's nams Into yolr nana?
Il A Me and mom did.

fou and Momr had conversationo with hin?

Lal
Kz

a1 &  Yas.

El @ Epnd the purpose of deeding it cut of her nam

in
=
u

£ somethiing happenad to hec?

1A Yas.

T

|
=
o

o
[
=11
!
L
b=
n
e
T
e
il
N

I Your mom's named

[
—l

o
e

L
"

I
e
o)
1)
A=
o)
L
]

141 @ Dkay. Ckay. I see what you're Zaying. «okay.

15 familiar with the dead 1n Exhilblt & then?

17l @ Ckay. T am going to go back to that deed, Exhibit

wanted ansther name on thers 1f something

i

Aad you understand that with this kExhlibklt 5, the

happens

F

S
' .H

1E I look at this, and you zan corrsct me 1E I'm wrong,

1% Craig, all the land deedsd, your mom deeded to you and

2L your wifa ahd her, none of 140 was 1n Sscticn 21,
1l A Iz thaat the ground that welpe arguing with?
2l @ Corcscts

23] A No.

sokrract?

240 @ 5o your -- ia 2034, that land wasn't deeded to you yaty

App, 053
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14

4
L

—
P’
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lEzsla hera?

The

I3

The

HE.

Ce

L. SCHCOENBECK :

That

Do wou  wricw —-—

sorCy. I 1ntsrrupted

Wl

2ie dsedad

her part to
daesded — so 10 fron

20304, YyoUr nNom wWas cnly cwnaer of Che lanc at

mrsplace.

LA
il

taat what refsr to 1t a

Vil
wiraplacs,  yas,

that, you will know what I'm talking about?

appraciate P —

Ffart. 1 Chat, So Ifrom

Can we o8 off tne record a second?

. WOEEL:  Yaah.

Eriaf discussian was held off the pecord. ]

« WOGEL
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1] o ©kay. &3 the land by ths lake 13 tha land that there's

(Y]
i
T
1

La
(1%
o
e
=
T
]

41 @ That'z waat you

&£l @ The land that's in Exhibit 5 is the homeplacse?

T
Ias.

Sl
[

T
| e

] |.' %

5 acw.  From "8 until voure dad - drad uatil
1C 2004, wyoldr mon was the only owner of that
171 “orrect?

I3 A Yeg,

121 @ Apnd then sventually, she desdes the proparty 1o — sorme of

14 th

1a]
i
fut
L}
i
il
=
i
¥
i~
(]
Hak]
I-
]
Lr
m
1
Fh
TRy
o

i
L

oorracts

u
=
e

=1 L P ik L
ohe Coalad ms she was.

17l @ 3o you ware farlldar with that?

L
T
&
o
i
[ |

1% @ Do you know when she told you that?

1l g wWaz it ground the zaqe tire of ths dasd
i before taat?

23| & Zafcre.

241 @ Ukay. Lo vour men had £olé yeud the land

25 was going to deed it and put Michael and

o 80 L' mogaelng Coo Talk about the 1ahd by tha laks

dpproxinately

proparty,

¢ to Michaal and Therassa,

by the lLake ghe
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wWalls
A Right.
Q And then you menticonsd eventually your mon =—-
A Sha -- axcusa ra.
g ZTwventwally wour mor Eook her inktzrest in the land by the

BY

lake and deeded 1t wyous

Yaah,

vas .

Lo you Kaow apcund When

i,

i I\. 3 .

{Exhibit & marked for id=ntificaticn

reporters )
ME., WOGEL

i Just

o bafora ook atb 1t, Craig, I'll let you know

L

ey 55

i

that there's sevaral pagses stapled togetaer h

Txzhibit &, several dsseds. They are not 2ates stanped.

racelved from =- S50

b=

-
ot
P

They are deeds that we from Les

Just hava you take a look throuwga all of them, and

then I'm just goling to ask some guesticnzs about theas

dead

i

Hava ywo'l had a shancsa T at all those, Ccalig?

Tes,

ME. VWOEEL: Bnd off the pecord for a second.

(i Brisef discussian was held off the pecord. ]

ME. WVOGEL
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o

All right. cCralg, o Exhiblt &, I*va weat thrcugh and put
lettars A through H on the page. And whsn I refsrc to a
page, 1 will refer to ao 8B, 6B, whatsver the letter io on

tha boattam.

oo you'va had a chance to look at these?

T
Ias.

fkay. Wa'll just start at the bsglnalng, so &4 15 from
deptemker 16, 2004; and thizs i5 3 dead that appears where
Fatricia your mother deeds the Northwest Quarter and thas

toof Bactisn 21 ta

o)
=
'_|
am|
[y
bt
h
[
el
it
Ha Ty
iL

[}
i
=

b |
-_1'
i
1]
n
it
|
=
['H
H
t
i

-

3 arcund the sane time 835 the deed in Exhizit &,

&0 txis Iandg that'e deedad to Patricig and Miehazl i3 a

portion of the lake land, the land by ths lake?

And wou testifisd sarligr wour mom had talked with you
that zhe was going to da this, o desd thisz land liks

she's doing in Exhibit 6&R?

56
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e

4=
L=y

2Ut Kesp helf nams Cn

Corract. &nd her name is 5ti1ll on it, you can s=a?

Okay. So yol warea aware of thaty
Yes.

And you were aware that she was going to desed some of it
toe Michasl?

I12E.

and she was going to desd somd of 1t te Theresa?d

fas,

Okay. I will have wyou turn to 3. It's anokher warcanty

deed. Aad this far the Zzuth Half <f the Scuthwest

[}
£y

Duarter and the Southeast Ouseter of Seetion 21.

Agalin, this 1

|

oart of the land by the lake?

[5 that what wou gall 1ty land By the lake, ar the lzke

Dkay. And this deed, 1t appears that your mon 13 cesding

the larnd te aarsalf and to Tharssa?
Dkay. And you ware awars2 this was going to take plaze?
Tasz.

And like veu nenticned, vour mem kept her naae on ths

Lands
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it
o
0
oF
=
L §
B
b
-
&
=
|
i
b
El

Al @ T will have yéu turn te Exhisit 6C. 5S¢ ZTxhibit BC is

E snckner deed that's for the Seuta Halft of the Soathwe=st
£ puarter and the South Quarter of Sscticn 21.

1 O wou zae thath

Bl A ¥asz,

Aand wour mctisr 18 == 18 degding hero undivided one=half

o
=

m

- ] e s - - - 1 i =
1L intatest in that real estate to you?

121 @ And this was ¢n Jane 7, 2019, correct?®

121 &2 I eczaldn't tell vou — I &g that, bat I 4don't khow for

151 0 Dkay. &ad thls land thatfs described in Exhilbit 6C iz the

1£ land that your mother had previously deeded to herseli and
17 Thereza, CCoCEECLT
1B} A Yas.

1] @ Okay. 8o ag of the date of this desd 1n 2010, your mom
2L aad deedasd all har Interest In that land away; corract?

1l & That porticn, ves.

291 @@ 5S¢ at that point, you and Lharesa each had an undivides

Psd
n

pne-1dalf interest in the land gsscribed in Exhibit 627
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ras.
2l @ ‘Apd wou knew that?

L5

Lal
o

Al o 1 will ang It's

M

have youd turn ——

¥

notacy bleck, sc I'm go

&F:. And, again, this is

7 Thi= iz for the Northnrast
B the Zsutawest {uatter of Bectliaon

o
—
=

i

—
[
-

:

11} & This is the other portion of ths
12 corract?

14

15 idilvided one-half intarsst in ta
L& Cralg?y
17T A Tes,

And from the aats ot

Tes,

15] &

Tha land descrilbad

F3
o
o

horsalf

-
o
=
-
L
=
L
i

Ly daeded to

Ao knaw that?

T

ing to have you

o

two pagag, o Exhiblit aD

cucn To

ariother warranty cesd.

Duarter and the Horth Half of

land by the laks,

oy
[t
i
-
[iF}
[
{A1]
L
1]
i
L
-
i

1

at real egstate Lo

W,

as oh Jans 7, 207247

18 the land weur mom had
Micngel, correct?

land that's describec in
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33

Lal

d

E

G
a "
1L it

[
—l
o

'
I
e

15 A

sal @

BE, your mcm nc longar had an interest 1a that lanc,
corract?

MR. ZCHOSNEECE: I will obhjezst to tha form of th=
gquestion. Witness can go ashsad and answar.

THE WITHZES: Say that again now, plzase.

HR. VoGEL

Yazh, surs. Your rom had desded all her intaraest in the
land describad in 8k te Mlichaal and te you as of June 7,

20107

ras,

And wyou were aware of that?

reg,

End wou knew Michael ownsd that land descoribed in EE with
YOUT

Tas,

Ckays Can you t2ll 3e, Traiyg, whsn the deeds. in &2 and &E

-3

were sigaed by your qom in 2020, what conoversations you

1ad with het aboat why she was now celinguishing all of

2]

1er lnterest in that land
IT wasn't for ths same reason, but I somethling happetsd

to har 1t wouldn't go fully te Chsn whers thevy oould szell

it
*
|
H |
T
i
—
-
n

it fres of nothiag, vou know, fres of Tad's dek
why we l=ft twe oamss oo it.
s¥plain that te me, you mean sall it fres of Dad's dsbt.

Well, if they had their names on it only --
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a4

1] o =ight.

2l & == they could - egell it and 1t Just ke fres. This way ‘thew

- got extra name oo it, thev gan't o=ll it wntil all three
q of us agree. And Mon wanted thlis laad to stay in tha

B group to help pay Dadlz debt. So that's what we did it
£ Lot

il @ Dkay. So that's why —— why did she put It inp your nare

m

afnd 70T just kesp her name on itd Did sse Calk to You

(1)

alrout that?
10 & 3he just wanted sverything out of her pname, If scmething

11 rappens ko her, there woulen't bz a3 big brawl.

ma

1Z2] @ A big what
121 &2 A fight.

14 © Okay. &Aooy other ccnversations you had with your ncom

i

15 around tae time of the d2ecs 1n Txhibit &6C and BE?

18] & I'm sure there was, Dut I don't remember.

17] @ Any conversatlcns about her deeding land to you?
1E] & Wa agreed cn this. Sha orcught it up.

191 @  Dkay.

201 A I didn't.

1l g Zo wour mop bBecught up deecing tae land ta you?

Al

.
ight.

-

23| @ oDkay. You menotlcned == and wa'll get to Dad's dsbt. Butb

24 you mentioned part of the raticnale was 3o that Michzaal
25 and Therssa couldn™t sell this land, correct?
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L1
i

q u

IT

bl

[
—l
o

I
e

[}
]
o

Tas.

Wiy dide't she want them to hawve ccntrcl of the land?
deggige of Dad'o dekt.

Jow much debt did your Dad —-- was tharte of your dac's as
ot 259107

I caanot tell oo,

Okay. Bs of 2010 -— and I'm referriag to 311 of the land

By The lake aow, Mlchagl's, Thefzsa's, Yours -— wWake thare

any martgages tlisd ta that langs

ALt

Aoy liens en that land?

T

Watra thare anvy liens or nortgages cn the homeplasa —
Yes.

Yes. Whan I took 1t over, yes.

Aecadse 1n 22%, yveu tocok owvasr == yold and your morn == your
mom deedsd the honeplace land to you and her, correct?
11ght,; yaa.

End thera werg mortgages or liens ¢h it at that ooint?
Tas,

What was that associated with?

I coaldn't ceally tell you for sire, but Dad had cne hell
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ik
1 wemeplacs land?
Zl & ¥No. He just -— God, what yesr was that? You probably
- know he nad to I1le sankeuptoy.
4] @ I de know that, yep.
El & %18 was 3 dcy wear. Then he was behing. When I tocok it
£ over, he wad getting foracloses om.
1 @ Whan you teook what over?
Bl & Ha and Mol took the land ovear,
51 @ “What yedar would that have besni
10 &2 Well, it wasa't me and Mom, It was ma. It was still
11 Mom's land when I started helping her cut. &nd we got ik
1z geing whare they couldn't sell it, I weat and got @
13 Bankar, got it going, and that's whenx later on Mon dacidad
14 Lo pat the land 1o my nams.

15l o This was after vour dad
1] A Yes.

do after your dad disd,

Cthers

Al en?

1E the aomaplace laad?

191 & & lot of 1t, wes.

20 @ Z2ut ngt on the like — lang 2w Ths laks
1) B He.

i,

3 That wa= a3 bad giestian.

Psd
n

For a= londg a

=

land by the lake had any liens or mortgages on it

waa talk of

foraclosurs an

Secaaes that nevar had any liens or mortgages on 167

& vou know, has the

=]
'
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a7

i

It was oaly the homeclacs land?

L1
i

A1 @ EBnd Che aomeplacs land when vou'rs talk

Sl
[

e

T
| e
s

ol tha hofigplace land, Yolr

g aee anc then eventually Jjust te you, GC
1C] & Yas,

R Okay. &id all tae debt tha

12 lien or mortgage?
13| A Y¥as.

14 Okay. I will hava you taka a look at

17 about Dadts

deaded €

iT:
I'l_.

O Nou and

t land throough a

15 thiz 1= a gult eclaim daed that -- fof tha Horthwast
1£ Puarter and the South Half of Sestioca 21.

17 CC you Fee thaty

1l A Yes.

to yoursaslf

2ath ef 2415,

g chils this dead is

partains —

land by the lake, correct?

Do you 8

and your wife

(=¥ =1
=

that?

Ear 31l of tha
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1l &2 I coaldn't tall yau.

2] @ Wy can'bt you tell me?

it
jl
i
-
-
e
o |
T
3
T
=
T
s
Al
(&
d
"y
o
T
S
Bt
I-I
=]
-I
=
w1}
B
i
.
&
ai
—

Lang by the
i laka.
El @ Was all the lapnd by the lake in Secticn 2°7

¢l A I coaldn

it

L2111 waou.

Tl 0 Heow many acras ara up thore?

IT
-
o

Thees gquartebs.

o
=

Dkay. S0 approxinately 480 acres?
Cl A YYo=,
11 & And if vyou look at thi=, we have the Horcthwest Quartsr

-

12 whics would e approxirately €0 acrss, right?

14 @ And than we aave the South Half whicn wolald o4

15 approximately 327 acres, Ccofract?

170 @ 3o that's 483 acres ln S=ctlon 21, correct?

15 @ S0 does that appsar bo be the land by the lake?

1l @ EBnd what wazg the pursose of deeding it fror voursalf to
AL yoursgelf and vour wife == or at lesast your intersst in it
23 Crom yourself to woursalf and your wife?

241 & dust in case semzthing happens ©o me.

25] @ Dkay. Taat's what I figured. T just waated to ask you.
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)

11 A TYaeah.

I'E =T

and Thersaa 2ad an intersst in

Lal

1 Cib ol =1

.
-
(W1
e
-
]

e

marked for identif

Sl @ I'll hawe wou thke a look at Exhibit 7,
1:: = 'I\:.:l";u'-
11| & Have ycu had a chance to look at 1it7?

14

i
L
-
e

And

L
{4
=l
-
o i]
™
il
Lo |
“t
=)
o
3
=
s
4]

191 @ It

e}
-
0
cE
L)
(]
(n
&
—
-
Li=]

st
=2
T

i
1=
Li
ip
it
T
=
Pl
-
=)

o

221 @ S0 thils deed appearcs tc 2¢ 3 deed fronm your mothsr to you
23 and wour wife Famela. Do vou sas that?

'd) A fas.

200 @ Apd 1t's from May Z2nd of 2013. That's eoh the sescond pag
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47
1 ef thls.
2 A Yes.
2l @ Okay. Aid you can look if you want, but as [ look at
q Ixhibit 5, wialch was the warranty dead wisra vour mom
2] deedad land frem her toc hecself and wou, and then I lock
£ at Exhibit 7 where she's deeding land fronm =-- her lnterest
1 in land frem herzelf to vou ans your wifs, it dpoaars that

IT
(]
1

's Tha sams legal desoelptions 1n both of Choss cesds,

bl
Ll
4
=
s

ts 5 aad V. They -are laid cut-a little Bit

1C diffarently in forwat,
11 Exhibit 5. I think wou're locking at &, thare,
12 Craig. Yeah, right thars.

121 & I 4id mot deaw thiese ug.
141 @ Ho, I undsrstand that.

1Bl A So I den't kEnow what ——

16 @ Just thse first page of Exhibit 5.
17} A ©Oh, right hetce,

1Bl @& As I rteview the legal descriztions ia Exaikit 5 anc

15 Sxhibit 7, they appear to be tha sams legael descriptions,
2L 311 of tThsm?

720 Dkay. S0 it looks like in 2023 your nem desded all of her

23 interest in the homeslacz cut of her nams too you and woiur
24 wifae. Does that scund asdurate?
251 & TYes,
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[
=

1] 0 Do you resmembar converszaticons vold had with vour mom 3ecund

2 2013 akboat whv s5he was d-:-i.r.-_:l that?
il & The reaoon was 1f pomething happsned to aer, 1f ahs goen

q in a hems, thay wouldn't coma and get it.
El @ Dkay. So shes wazited the land zll cut =f her nam=?
gl A Yep.

19 &S gz IVre looked at -- a3z wa've leoked at all tha daacs

B Cheoagh thesse exalbics here, 1T appesks ag of May 2013
g Yyour mom ne longsr has any of the land 1a her nane?
10 A Yaos,

That'= accucate?

[
—l
o

I
e
T
|

130 ¢ It's all in your name and vour wife's or vour wifa's hams

14 and gither Michaal and Thseresa?
1o A Yas.
161 @ And wou ware aware of all that?

[E5.

._.
-]
o+

1E] & What was youb mom's health like in 2323, 1f you ramember?

15] & I dea't think it was that bad yet.

it
=

201 @ Okay, Sad I haven't asgsksd thisg yst, but your tron passed
gl sway In 2021, oorraot?

22 | & That would De. wiats thrze yeacs?

23| @ Rbcub two and 3 #alf wvears age, I think.

240 A ¥as.

'

ow old was she? I'm going teo pat you o0 the spot, Cralg.

i
in
&
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-

Lal
o

q u

bl

—
[

—
(=)

14

1E5
&
Jﬁ'
| n
1Lif] A

15

F3
o
o

et

¥all, =hz was born in 33,

What month was she born?

Jovembear .

Dkay. T dent —-- I ap not good at math, Craldg. 5o she
was born in LO33 and died in 202179

Okay. o 1f oy math iz eight, =he wasn't quite 20 yat,
2ha would ke =23% Yau don 't Endy Tol sura’

i,

Ohkay.

(Exhibit B marked for idsntificaticn by the court
reporters )

HE. WOGEL

Ome more hera, tals is Exhibit B, Cralg, 1t's a guit clai
daad. CL's fwe pages. Just taks a minute Lo look at

Ckay.

Tou've had 3 chaace ko look at Exhibat 87

(&5,

End this ig anctiaer desd, it's a quit elairw deed, and ths

legal descoription in thls iz the West Half of the

lcrtwest Quarter cof Secticn 23; Towaship 115, Range 67.
Dcovou s&8s that?

ras.

And 1t's dated: Jily 10, 2013, Do you ses that?
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Lal

d

m

(1)

s

A

T

[
(e
it
1
ot
il

im desd from your mothec to you and

Famgla. Do you ge fhat?

Waz this scme lazd that vour mom missed in deeding owver Eo

¥ou OfF wWhat == do you Know why tCasre's a8 separats cesd [or

thiz compared to Exhibit 772

it many acreas 1s thls? Uo you Know:s

dalf of a gquarter, I believe, is Ad, thereabouts.

o 2 L ] R ] 3=
roah, she wizssd 1t.

Okay. Was this part of the homsplacs?

Itts three miles from 1t.

Dkayv, Wasn we're talking about the hcraplacs atid tha lans

By the laks, how far are they apart,

tha land?

T den't knoew. miles .

Eight te

Ukay. So the lagd described in Szhikit 3 is

fraom thse honepliacer?

Dkay. Do wyou 8till consider it part of the homeplace land
or wWag this sorathing separata?
o, It's the homeplass, Dadhs,

Dkay.. 8o thea land in Exhibit 7 and the land in Exhioit B

A1l right. And if my math is right, about a thousand

App. 050
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that ooand

Dz

Kz

dq Carmi

Okay. #Axd then the land by the lake is

(i b

T 120 agoras ——
1 M I

gl @ == give or take? So we'rfe talking the
1C family's land is pot gulte 1500 resd

—
(=)

the Hardes land was separats

141 @ And 7ow the Joach land 1s separats land
151 A Yas.

18] @ Okay. Ay other land that you owni?

171 A i

1E] @ What akbouit your wife, any cthat land th

all hera.

o

Iz thera any othere?

My wife owng scma.,

know asout how nany acces

23l A T think it's ZE0.
241 0 Ukay. Would she kndw batter thas you?

land

Approximately

land: that was wwour

of youra?

g T

That's herg.
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(8]

1] o ©kay. EFalr encugh. I am just azking what you know,
2 Craig.
3]l & That'oc not iavolved in the farm, mina.
Al 0 Dkay. Aand tihes land in Exhikdt 8, ths reascen for vour moom
B tranzferring that land to you, 15 that toe =ane ceason she
£ transferred the land?
T i Yas.
Bl @ Abd | aszked you a question eakllar, it probanly wasn't
5 totally right. SS9 noe . as of July 10, 2013, [rom 0Oy cevisw
1C of all these deeds, 1t appears your mor bas now daccdad any
11 intere=t she has in any of the ¥an B=ze land ko you, vour
1z wife, and Micharl and Tharesz?
121 B Yas.
141 @ & az of that date, she no locnogsr had any ownership
15 intaerest in any real estate that welva talked about hare
1£ today; 13 that ceorrcests
17] A Y¥es,
1E] @ And wyou were awarce of that?
15y A TYes.
28] @ Bnd T didn't menticn this sarlisr, Cegig. IE you dosd 3
21 bBrazk at scme polint, lat re kbeow. I will just tew o
22 finizh tae guestions I am asking: I'n not =-
23| A That'=s fine. I'm fins.
Al @ Youlre good for aowy
251 A Yes,
App, 053
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e

e

Day. I want to talk to vou aboldt waat you've bzan

refaccing to as Dad's dedt and the pavreaxts wyou'wve b

2T

rceporter, |
MR, VOGEL
Craig, I've aandad vyou Exhibit 9. Ix the bBoticm left
u

fOENar you willl see a bl 301, that's what we call a Bates

m

stamp. This 18 a document I cecsived fren wyour attorcney
Loa thivugh discevery, I will have you take a look at
that.

Fy

feah, 1 locksd at 1t

Okayv. Are you faniliar with this —

-—docuant? It gaye 1t*s fror Frontler Bank?

Whera i= Froatler Bank locatadi
Jabraska.

Whers at in Nebrasks do yvou deal with?

Tg thers 3 Cown or & olity?
Fendsar.

Pandar, Mekrazka? TIs thsre 3 perscn that w

i

that banky

TEoy.

U de3l with at
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s

e

o+

b

£

Oo you Know Trocy's last namas

uel
¥
=
-
il
5
o
1]
rt

Fhiz dosument, 1t has wour sare, Eamela's
datricia’s nams <n 1t under thes

qame, and vour mother

mailing lakel. Do vou sze that

We look down &t the loan o date, 1t loeks Iike on June %
2010, there was a princioal advancee on the Ioan of
5375, 0007

What day?

Juna 9, 2014,

3 tae origlazsl ancunt of this loan waz 375,000, IDoes

Is tais the lean that 15 associated with whabt you cefer kEc

ae Dadls debn?

Ciid wou Aave a lean at a diffareat bank far Dad's cesnt

Millzr, It"a malled the Quoin Bank:
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43
3 Iz that the one that's soellad, like, ©-T-C—I-H7
E ¥eah, vas.
Q@ That's pronouanced Quoin like a coin?
A TYas.
g Dkay. I just didn't know exactly how to pronounce it
8o before 2270, thisg =-
B 1 want to anothetr bank after that too.
0ooATTer guoln'd
A Ees.
Q@ wWall, I will bBack up == mayba wa'll back up a3 Iittle bBdt.
do Dad'= debt, just walk ne through your understancing of

A

10w Dad'a debt cane shout and how

1ty Wheare vou got loans through. Just, I

timeline as bast vou <an giva me, Cralqg.

Wall, whan Dad died;

papereork,; his his Eills. And then,

Hom sat down and figured out whers == what

1 got evervthing together from Dac

=a
P

=, TE

we could do.

Gz I started lecking for a bank to hold ento the facm

Cecagse we was Jgonng —— the pank — one bank told us ta
Start sellitg.

Do %au kaow which bBank that waz?

It wags tae Quoin Bank. They wanted us te s£l]1 a couple

guarters.

And this was aroind che time vour dad

o [ PR i e

yird and your mon repald

am lookitsy for a

- Page 356 -
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-
1

Lal
Kz

4] &

m

o
=

15 A

|
m
T

Okay.

Me and Mom dido™t take owver the farm until after Dad died.

i

3ight. That's what I am talking akout.
Fight. Zo me and Mon gat cdown, we pat sonathing togathar,
and I had to throw my guarter of land in that was clzar.

-
-
a

Is thit the Jardes

dight. &nd it would raks it work toe taks 3 1

12

an aut to
keap: tha Tabm golng.

Anod I'm golng 5 stop you. When you say "kesp the farm
going,” Ls that becausa =--

e could maks ths payn=nts.

Hegaies aome of this debt was tisd to land, meaning land
was mortgaged and they ware threatening to forecloss on
that land?

Tas,

Jut Che land By the lake was not —— they never threatenegd
foreclocslre on that, did they?

That wa=s a bad guestion. id the ever threaten
foraclosare on thaat Land?

A,

Dkay. Kz2ep going then. I want to stop you for 3 second,

thouah, becalise vou Mentioned Quoin 3ank and wou 5314 that

Fh

wWas a while aftar your dad had passed. 3a in '97 aftar

g delht

[

Yyour dad passes away, there’s some debt, =zomes of h
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Lal

d

m

(1)

1

BY

iz still outstanding?

End yvou didn't go to Quoin Bank until geveral yeara after
that -— after vwour dad's death? I am Just crylndg to get a
timeline of how this dsbt cane about. Wasz it throough
purchasiaog land? Was it through purchasing sguionsnts

o wour dad accomulated this cebt, 1if you know?

MH. SUCHUSHEECK: 1 am Qolng te object to the form of those
multliple guestizas. And ask that Vool ask the witness one
fquesticn., Thera was about five in a pow thors.

M. VOGEL: Well, I ju=st want him to answer mv last ocne.
ME. ZCHOEMBECE: okay. What's tChat one?

ME. WOGEL: Weould you read it back, Xellif?

(The regiestad portion was raac back by the Zourt

reporter., |

THE WITHZSS: I assume, I'm nef sure, laad that he

C

LB T

(w1
[&T]
b
g1
L

purcaased. And, then he had 1lke thifes years

ot 1.

MIl. VOGEL

Is tHat Land taxas?

Fight.
ME. ZCHOSNBECK: You cut him off. Are you done anawsring
1te

IHE WlTHES55: SOy

[ Ti
L
(]
—_
B

MR. VOGEL: Soretires it's hara to tell, Les.

App. 057
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m
—

1 MR. SCHCENEECK: ©kay. Well, I"ll jast

z You out atim aff.

Lal

THE WITHZ55: Ckaw.

q MR. WOGEL: 0Okay. You can finlst your a

H THE WITHZSS:= Bzl

i

again, oleass. ¥Yeou

F
i |
ih
i
il

aelp - Him hers.

1EWaL .

j__

e

=a

£ MR. VWOGEL:i The guesticn he was answsring that I thought

T 18 Was dons with.

T
=
165
.
it
i
T
=
{17]
r
(|E
(-8
(i)
2
™
s
L
i
e
I

Faad back by

]
L
T
&
o
i
L |

1€ ME. VQGEL: »And waould you read back what
11 sanswer =o far?

ko ({The reguested portion was reag back by
13 rapartar,

14] BY MR. WVOGEL

[_l ]

3 Linden your saswer 1T vou nesd Lo
16 & I'd gay-which ens? On the taxesi

17} @ The ane on how your dad accumnulated the

-
m
I'ra
(=
|
|

Oh,
1% know, me and my mon put scmething togeth

20 work,

1l g ¥eu did menticon zarething azbout thres ve:

241 & KWas that back rsal estatz taxesry

I don't know besause that wa=zs b

Tha gourt

Fia had for sb

the court

ack Lo YG8T.. All Z

ar to wake 1t
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1

1] 0 [D1d =e owe any back taxes, as far as like inoome taxas

. that you're awarcs of?

[0
i
¥

%]
®

A1 @ Do ywou kaow aow much the back taxess warad

6l @ Do you know if taiese pack taxes weare associated with a

(W]
[
(m
o
[

[Tl

IT
-
o

L am golag to say all.

o
=

Do you kiow for suce?

(-
L]
-

I
[
L
a

land that he owned or just porticas of it?

11 @ Okay. Do yold Enow when yol —— wasn yoll say you 3no your

13 that wasy

14y A No.

15l 0 Are we talkling zround the time of yolr father
1£ severdl yearcs afterc?
17l A 3eal close to when Dad died secalse the bBanks

1E bt come and get it.

1% @ Do you kaow whica kanks?

12 mem put something togethar, do you knocw about what year

wers going

Ml A I des't Enew, I den't remermser whicsh cnes he was invoelwvad

! with.

23 Invelvad with

240 A 1 cannct anawer that.

2] Q@ Dkay. Do vou know 1f thare was more thas cne kank

he was

Filed: 10/8/2023 3:02 AMCST Hand Counly, South Dakota
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1
il

Lid

d

(i b
A

Sl
[

ol A
- ;
16y 2

[
—l
I

14§ A

i
L

e

CaxasT

They wer=s showing up at oy dad'=s house.

Trom wham'

Courthouse

e

SWla CawesTd

And 1f you don't pay them. did they say vwhat they were

geing to dof?

I den"t remember.

They werse showing up at whoss holse?

My dad's house.

And did your mem 1ive Chare?

e g
g e

And was this before ye lettcears wars

L - M Y - T |
Scing A Tihsfas

fig wWas T

wWare, Safdlsg

TN | ) T
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L]

14

i
L

—
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e

fkay. And then after your dad died, wour wom moved sack

Was that house 1o Mailler o --

Abd 3o latters fror Hand County were showing up at that

What's the address of that housa, you sald, "Dad's housa"?

Ig trhat the acuss that your mom lived in until she passed
WAV

fas.
Okay. EBo whenh vou and youb molt put scrething togathat

regarding the kack taxes, was there a certalin kBank you

I'm ot sure; but I'm thinking it was Quein.

L
1T
mh
—
It
-

o vou taink -- 3oy think the first bank vou want
your dad pasased was the Quoin Baak?

Tasz.

And when veu went there, did vou and Yeur mom, L guess for

lack of a ketter term, r=2finance all of your dad's debt

[41]
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BE

Banks

M1

Kz

Threagh the
Tas.

Do wou kaow approximatels
b L

Ealirisag a

AFa we

o
=

- - :
11 EOHG,
11 Lass?

thrag—scmathing hara,

Wall, hare it says

151 0 Moy, get what 1t savs on that oas. 1T
1£ vou koow back whano you went te guoin Bank what

H
-
o
l
-t
&
:

Tt was thas matn Caem.

I'ne nome farm == fhe homsplacze?
e

Y guarter, tha

And Wou don*t know what vear this was?

am just

Hat

des

dekt was?

docesn't 1LY
asking 1t

1L

Quarcel.
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b

I'rd

Ckay. After Quodn Bank, old vwou go to a different bank?
Yas.

vhica kank was taat?

Cacoctakh.

Cacockah Zank?

Yeah, Failkton.

Okavy. So yoil waat fron — vour recollecticrh is frem Dusin

h

dank o Dacotah 2anky

In Faulkton. WWhat was the razson for that transition?

[

g Y

[

Id

-

ke thz Quoin Bank because they wanted to sell

gome land. 2o I found aneother bank that weuld take me on;

me a&nd Mom, where we didn't havas teo ssll any.

8o with your lcan at Quoin Bank, wera yol raking the

'K}

reqular paymahts?

[ don't remember.

Who was == wiao was making those paymentss

Ma and my mrom.

Wall, do you kmow, when vou say you and your nom, oid you
aave a Joint acgount or?

Yez.,

RDkay: Is that wiat vou would celizsr to gz ths [amm
Scocant?

an des Parma,

And do you know whers that azeount was at that tine when

App, 083
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L
el

1l your lcan wa3s at guoln. Bank?
Zl &2 It was at the Quocin Bank.

and the bank aooount

L]
[
T
0
I-"l
N
T
i
-
il
i
.'.|
0

a1 &  Yas.

1 did they want vod o sall sone land?

IT

& 1o reduce Y dad'es debC.

o
=

were bioth thsre?

El @ Epd then you tragsition —— I will stop myzelf there.

[z 1t sdamething they t2ld yvou vou had to doar they were

C going to default the lcan, or what waa hapraning?

1 ok 1= hint 2y Y 2. They didn't cone out
11 A T gok ths hiat they wer Th didn't cone out anao

threatsen me.

£
i)
fox
[
=,
L |
sl
ol

T
[0

SLF

._.
-]
o+

| Y

kad for a

up at Dacotah Bank in Faulktons

1E] @ And wyou refinancaed the loan from Quoin Bank at Dacctsahb

15 Jank 1n Faul kteny

23] @ Do vou know abcut what yzar that would have Sean?

231 9 DEkay. Axd your loagn at Dacotah 3ank for

Dad's d=bh, do

£ Your coaversdtions with the people at Quoin Bank, why

Filed: 10/8/2023 3:02 AMCST Hand Counly, South Dakota
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1m
(nH]

1 you Know abkolt how much 1T wassz
21 A Ho.

Lezp thaa half a nillicn?

Lal
Kz

d0 & TYa=s.
El @ Dkay. Do vyoia koow aoout how long your lean was st Dacoctah

£ dank, how loag you had the loan thers befors wyou switched?

T
| e
=
0

i

Hagallge Iran Che document 1o TECnT o Wold,

5 ixhibit @, it appears that im Z010 you switched to
1C Frontiar Bank in Pender, Nebraaka, cobrract?

121 @ 3o iz Dazotat Bank in Faulkton the bank you were at right

151 @ Dkay. Waat prompted vou To switsh to Frontler Bank?
161 & They dropped rmy payments 1T I weat taccugh them.

17| @ 3o your payments wers less

rt

hrocugh Frontier Bank?

fas.

|
m
T

190 @ Did wywou aave cthsr acocunts or loans at Frentler Bank that
2L you khew The payments webte golnd to ke lewer?
1l & Ho.

221 @ I gusss what I am trying to get at; Cralg, is what

23 prompted el to 2tark searching for other Eanks other than
24 Dacctah Jank?

251 & At Dacctah Bank my pavments wars pretty high. And T asked

Filed: 10/8/2023 3:02 AMCST Hand Counly, South Dakota 29CIV22.000009 =
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Lal

d

T
| e

bl
=
o

15 A

to drop them down whera I coulc make scmething go at 1t.
And they said thav couldn't. E&Eo, meanwhils, I talked to a
friend and he was Banking at thia kank in Neoraska. 8c I
called then and. theay comz atrd lookad at tha olace and thay
did what I wanted then to oo,

Arnd the paymsrts were lowsre than at =--

fas.

U you racall what your davments wWeba at Lacotall Bank?

Ny,

They wars highsr than 533,167.16 a4 vyaar

They had tc been.

3 == and it looks like just from this printout, as of
Marcs 24, 2023, the remaining principsl on this loan is

just owver $13%,000@ is that correoct?

Bnd I am trving to sse here, boub I don't —— [ don't s=e
anytaing from thiz documsnt what the matiritcy date of this
loan is or how long of a locan this is.
Do you know?
k. [+
Do wau lave any docunent that shows that?
I dea't know.
Okav. You have othar loans sszsociatad with Frontier Bank?

b [

fou don't have any okther lcans at Frontisr Bank?

Filed: 10/9/2023 9:02 AM CST Hand Counly, South Dakola 29CIV22-000009
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bl
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—
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=
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e

Okay. Fnat"s what I meant. So9 1t's: 53 lein for land bl
purchased?

Tas,

Dkay. Ckay.

And Dad's debt.

g Exhibit 8 —-—= Zxhioit 5, I'msorry, 1is the Ican that yon

are saylag 1la associated with Lad's debrs

dec me thiea cther loans
throagh Frentier Bank that acs ia yolur nane and your
wife's name. Thoee have nothing to do with the land by
the laks?

Ho.

They have nothing to de with Tad's dabt, correct?

'I' +

I3 that corract, they don't?

Noy that's okey. It's not a great gueation,

Lo oyou ktwew what Thoss other loans ara relatac To?
The land that I purchaszed,
Thg ==

= el S
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&l

1] o 3o all tares of them are fck that®?

2l & Two of tasn.

2l @ Dkay. I am act going to nack theoe unless vou want feo

q look at thenm, but we have omg Lrom 27.3 that's

B 1.8 million, cne fraom 2012 that's 265,002, and ons from, -
£ guess, £31% that looks like more of a4 1iae of cr=adit than
1 a lcar.

E Lo ol nave a 1ina of ecradlt through kFrontlsar Bankd

Sl A I dea't know.

10] @ Skay. Bit vou have Dwe loans for tha lasnd, the Boach
171 land, through Fronmtier Bank?
1Z2] & HWe gall it the Reach grounc. Yes.

120 0 DOkay. Do yol think that maysae tas fiest one wWas for a
14 down payment? Taa first one is from Mowvanber 30, 2012.

15 Itfs for 5265,000.

161 & Mo It ain'"t a down payment en the Rgcach ground.

171 @ Do wod kow what that loan would have Eean for then?
1E] & T am thizaking that was ancothac guartat of ground right
15 Forese btae cosd Erem Ecash ground.
200 @ Dkay,

1l A Zut we gall It the Boach grouns.

d2] @ Soyan call all of 1€ £he Boach ground?
23| & Fight; ths == what I purchasad.
241 0 Ukay. Lo yol purchased 3 cusfter across the road fron the
25 Apaca ground?

App, 054
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o

11 & ¥X&s.
2] @ 3ut you oall it the Roach groond?

L5

L1
i

41 @ WwWhe did you purchase that fron?

lsona guarter.,

(A

El & I think they called 1t the MW

T
|
:_,'=
o

Aad the labger loan ITor 1.8 million in Movenbar of

5 2013 was fcc the Rgach gcoound from Roach's?
10 A YYo=,

11 M. VOGEL: I ne=d to uss the restroon. Is it okay 1if we
1] take a little braak here?

13 ME. ZCHOZNBECK: You bats

14 (A briaf recgss was taken.)

15 BY MR. VOGEL

18] @ Se, Crailg, juast back to this debt of wyour dad's, did you

17 ever agproach Michasl cr Theresa and ask them to hels pay

1E thi=s debt?

[}
]
o
ke
o
*

201 2 And I know you have a farn azcouat gt Amsrican Bank ang

1 Trugt. Do you kasw about what year you opensd that?

23| @ Dkay. Bad the rgason T ask iz, wou koow, I've got tha
24 racards, abolt saven vears back is 3ll the banks kees

25 regords. S0 I am Just ourious how long that account has
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o
i

1 Ciaan apgan. You're ot awarat

Lal
Kz

What do you == a& far ao checking accountc ga, there's a
q farm acgount at Anerican Bank and Trast. Do voud hawva,

] vourzelf, hawve aiv other checking acccuntz?

g6 A No,

il @ Do you kaow 1f your wife doas?

m

& 1 -assubtrg sheTa got har OWN.

o
=

Dkay &All I'm asking 18 1f yoiu know, ITE wou-don't,

o
ai

1C that's ==
11| &4 Yeah, =h='s got aer own.

12 @ Dkays Aod wa're talking about Chs pavredts made on Dag'e

13 dabt on Zxhibit 9, Tha Daymants that have boen made on
14 that lcan siace 2010, as far as you know, have thay Zoma
15 oot of tae Vvan Foe [ark accolft?

171 @ And the money that goes into the van fee farm acoount,

1E would ba a cental payment from the homeplace land and the
15 lama by the lake?

20l A All the Land,

1l g Zecaise — zZo o all of the land vol get cut of —

22l A Mow; all the land I got; ne anc Mom, we fell in one oig

23 group, Boach groand, Dad's ground, aid the land oo the
24 lake iz ane big greuz. &nd then wWe take aut the payoants
28 och 1t bit I get them cther leans, teos, Jocked together,

App. 070
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&
1 too, all 1n gne big grouo.
2l @ ‘And they are at Fronbier Eank?
3] & Iight, y=o0.
A1 @ 3o you gaet onas lsase pavasnt that would go Into the farm
E scooant?
2] A Yes.
1 0 Yeou would wmaks one pavoent to Frontiar Bank for all of
E your lcansd
) A TYes.
10 2 Dkay. Boud yvou would pay the real sstate taxas on all af
11 the ground out of that bank account?
I3 A Yeg,
121 @ Okay. &hy other expenses tiad to — are thers any — so
14 lat me back ap.
15 Expanses that are directly tled to the land by the
1£ lake, what wa'veé gstablished 15 you've told me thebsds na
17 lease or == OF eXcuss e == there's ao mortgage or llen an
1E that propsrty, corcect®
1% A TYes —-—- nmo. Thers 1s nc no leadges
201 @ Dkay. Tasre's rgal sstate taxee that nead o ke pald aon
21 it, corrssot?
i2 | A Yes,
23y @ And wou pav thoss twicd 3 vear?
2 A fas.
250 @ And Lee provided me with a supplamental letter outlining

Filed: 10/8/2023 3:02 AMCST Hand Counly, South Dakota
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1 the taxes that have oeen paid cn that geoling nack =zevaral

2 FEECE . Are you Eamaliar with that?

o
T
v}

4] 0 DOkay. Bay other nenay that's bean spant an the labd. by

=+

gl A Not lately.

71 9 “Whan was thera?

By A 1 cas't recall.,

o0
o
5,
=
L1]
%
;

Do oyl koow 1f Chers sver was?

fas,

—
[
-

Fhat — what wa=s it for?

[
[
)

121 & Putting 1p fenece.
120 @ Dkay. Ls that back when 1t was pasticae?

14y A No.

4
L
i

x

e
L
o
—_
=

1]
i
e
—_
1
—

._J
T
P

il
ol

=
|'||

gl
il
i
ot
[41]
.

itake a long story short, farmers divida ths fence

ot
-
1]
il
-

1% 1ps  They take care of their half. We take care of our

2L aalf, each lios arcund. And then 1t's our —— well,

21 them — lake -- the lake ground azlf was bad, =25 I had to

23| @ Did wou aire scmabody?

251 @ You did it yoursslf
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Z] @ When you say "fix it,"™ did yoo msan i=
3 Lencea?

a1 A Yas.

El @ Did wou aave toc put new posts or wics o

stretch 1t and splice it =-

Thaa wa=s an arsa that wa had to

] te put new
Bl @ Yhea wirs was still good!

91 & Nope. ‘It flocded and 1t WHent over fron
10] @ Do ywou bkwow about what yzar this was:

—
(=)

14

15 LTaxas, aay other land that's besn spaint
1£ cther moaey that's bsen spent on the la
171 A Hot Sow.

1E] @ Dkay. Waen =lse was thece?
190 & To gst Lt ready to break, we

2L it up, piekiag rook,

1l g Dkay. Did you hire somesne te do that?
z2 | B Mo

23] @ ‘Wheo did thaty

Me& s

my Boys,

D you kaow about what ye=ar this was?

pasts

.

the =now.
1 fixed and the
o Che —— 'Jl-l.':l-

nd By the laks?

gpeat money on Lt, cleaning
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7

E No.

@ [Oid you sver ask Michaal or Therssa if they'd be willing
to halg do Lhats

A NG,

@ The btaxes with tae land ow the lake, from my review 1t
appears that vou receive those tax notices?

A Yas,

g Bkay. And you redalve tThe TaX notlcas Tor Che lana oWV The
lake as well as the homeplacs laad?

A ras,

L Okay. Did you ever -—— vyou never reacshed ouk to Thers=za ar

Mike and asked ther to halp oay theoss,

I Juszt want to go through tha laasas that I have hera with
you and just talk a little bit about them.

tExzhibit 10 macksd for identificatioa by the ocurct
reporter, )

BY ME. VIGEL

Q Craig, I am hamding you Exhisit 10. And I will just give
¥ou g rinute To lagk at that; pleass.

B I'wa zeéen thaze belfore,

Q@ Dkay. 8o Exhibit 10, as I look at 1ty 1t looks like 1t's
3 loazes agresment from 2004 upmtil 2037, Dess that scund
pight’y

B T get 2015 to 7.

App, 074
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14
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15

]
L}

et

SCHOENEECE, AND EXHIBITS 1-31 - Scan 2 - Page &8 of 100

e

e

£

I'm zorry. ¥You're right. You'rs right. IC iz for 2005

throigh —— the facming yesacs 2005 threough 2007. Ices that

_.
"

sound right

Yaah, yas.

(]
T
-:'
in
il
Ha |
=
al
r+
H
s
L
i

Bpd 1t

=] a and Sraig Van Zee and Mocthstac
Farms?

T
Ias.

Whean | look, 1t's about the third paragraph down where 1C

lika that's just thg Jand by tha laka. Do you 3sd that
two paragraphs from kthe top —— or three?
fes,

Just for tas lahd By Lhe lake,

i
{1F]
L]
il
g
!II
L3
L
[Wh
£

o TUI1lS Lodl

ol = Tm

T
ITE.

=g

So Erom 20085 te 2007, w

P
Al
-+
=
Y
sl
T
Ll
i
-
41}
s
i
£
-
[ ]
+
o
“
g
[

omeplace 1and?

[
T
]

Thess guys would rent

Just on a separate lease?

End zt ths bottom o by the legal description it zave,

"Graseland to ke broke™?

App. 074
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1] o ©okay. 55 as of the farmling saason aof 2025, it was —— thse

grass; 1s that right?

—

. land by the lake was al

ni

L]
o
T
1

Al 0 Dkay. And Northstar Farme 12 who lesses It for thoss four

i @ Dkay. Bad you —- ckav, And when we look at —— the pages

E sren't nimbketed, but it's the last page of this axhionlt.
5 fou will ses sighature lines for Patricia and Craig
1C van Zoe and a wiltness as well s Northstar Farws and, somg
11 individuals from Horbh=tar Farms. You'lll === that,
12 rprrect?

14] @ Thera's 1o gignature line for Wiks or Tharesa, is thare?

18] @ This leass, dfe you the one who talksd with Morthstac

17 Farms about entering into this laa:

M

L

1E] & HMa and my mom together talked to them.
15 @ S0 you poth talksd to than?

20 A Yage,

1l 2 Dh tAg paone ofF AowT

i2) A They showsd 1p 3t ths house.

23| @ oDkay. Bad you gaves discussed liks a rental rate?

250 @ Dkay. So the wooey that was reesived under this lease,
App. OTE
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1 would that all have went lnto yvoldr farm account?

2l A Yes.

3] ¢ Okay. Was any of that money provided te Michasl or

1 Tharasay

Bl & Mo

6] @ Did you ever tell then aoout this lease agreEsnent?

] & No.

Bl @ Okay. #Aad your Jnderstanding ls that Northestar barms 1s
5 the same a5 L&0 Acres?

10 A YYo=,
11 & Tkay. So I'we got —— I'we bean in contaot with Lee abouk
1z 3-lease from 2003 through 2012; and it scunde like you
13 waras't able te locate a leasa. Does that sound right?

150 @  From your recolleetion for 2008 throagh 2011, waba you
1£ leazing the land by Ehe2 lake to L&l Acres?
17} A Tes,

1E] @ Do you bave any idea what ths teatal ta
15 A  Hos

20 @ Wae Chera a written lgasza?

J1l & Samé asz this,

1201 @ 3o wvoun ware polinting to Exhisit 107

23| A& Wall, they weite up thd Sontract, just 1like thass, this

24 papervwerk. Avery tine thevy laass grooln:

25 what me and Mor signs.

4 from fre, that
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-
—

L

1] o who would deaft the leaszs? Was 1t you or was 1t Lao

. ACres:

What's that?

Lal
o

Al @ The lesse,
El & Drew 1t ap?
&] @ Yeagh, who drew 1t upt

il & Thay 4did.

G timeframs of 2003 to 2011 15 it was & le
1L Axhibit 10 with L&C Deresy

—
el
)
|'\-|
s
|

=
4

For them, buk T don't know tae
121 @ ©Dkay. Tae rental paynents Ior those veas

13 depositad 1h the farm adoscunt?

14y A Yas.

151 0 And with that leasze; did vou aver talk w
L& Theresa abciot 1t7?
17 A Hi.

1E] © D[Did wou sver talk to them about the rents

15 recelved from that land?

et

(Exhibitt 11 marksd for 1dentification by

AL = = |
23] BY MR. VWOGEL

24y @ Craig, L will have you take 3 look at kEx

i
i
I
n
e
=
=
E
o
s
A
o]

rice.

re would hawve beesn

that wyou

el 11.
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-1

1] o 3o Exhiblt 11, and correct ma if I'm wWESog, Traldg, aspears

2 to ba g laass with Fi:ﬁy Odds who also can b2 called L&D
- Rores, 33 he coperates LaD Bores. Dosg that sound cight?

£ thesagh 20172 Taat would be on the gecoad pags =-—-or I'm
1 gorry. The end. part of 2012 through Z017.
B & ¥az, 1 228 THSL.

dd

Dees that sound accurats

o
=

18] A I den't knew. It wust bs because i1t's writtan down.

171 & T will hawve you lock at the last pagsa. It'=s pags 4, it

1z saye at the top. Do vou ses there's a signature line fer
13 your mom Pateicia and for you ss well as for Hirow Odde
14 and two Witnassasz?y

15l A Yas.

._-
e
=

Thers"s a0 signaturce lins for Michael < Theresat

i,

._.
-]
o+

1E] © OJust back cn the first page of tais, whea I lock at

15 Sxhibit 11 weraus Exhikit 19, it appsars that there's more

23| @ Iz this == the bBotton descrigiticon for 471.2 acies 1n
24 Jaction 271, weuld that be tha land by the laker

280 A T -- I'm not that good on gescriptions ofF land,
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-1

(N1

approximately 480 ascces?

the 1igtad

Lang

Lal
Kz

4 thi=:

B throagh 2017 just froo your

£ iomeplacs, and tie land oy

I den'™t  kenew.

Sl
[

Wi Would Koow'

T
| e

bl

A Erekabhly-the guys wha my: Qround o

—
L]
I.:.

Ma ad Mom.

14§ A

i
L

Ead the money racslved from pant

1£ listad, 2012 throough 2017, that was depoiited
17 JCCoCINTE
1l A Yes.

For those wearks, was any of that rental

20 Mika Thetresg?

T
L

vou tell them asbhout the leass

fell

1
T
i

F, O [ =R
Chiam abml

xd above
Wiat land weare you lessing to Eirby Cdds

knowledgs, was

1Ty U3

that ground.

were you part of

far

income prevides to
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(Y]
-
(e
-
£
2
s

il
=
o
i
53
el
iy
=
=

aq @ 1

E yoursell, and youlb moTher

o
]
=1)
=i
ul
'

—

L]

-
:

140 o

i
L

.._,
=
']

that all sesn

—
m
e

do the rantal income

leaas would

241 @ When you Lok at the

qumbkared. Thsre's 3

Exhiblt _Z,

tha rental

deposited

Cealdg. 1

3 loase batwasn Kirby Oddas,

Ior Just of 2,000 sgokes &r

J'\.-'_l‘"
=
-

gound azsgllcatey

28,

it'= 2014,

ancunt of 3323,420 par y=ar. Do

azourare?

for this leass, Sach year

Yo

inte the farn agoount?

inoluce the

land:-Ey The laks?

final page of the laazs,

signature line for Fatricia
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1 and Cralg vaa Zaea and Eicky Ddoa, plis two witnesses.
2 Bz you sase that?

i
- R
[Shep Y5euls

L1
i

Al @ It appears that yvou signed this, oorrect?

£l @ And it appears tiat Kirby Odde signed this?

T
Ias.

Sl
[

4uT Hatrlela van dee did not silgn this, did she!

T
| e

i
i

bl
-
o

What year 1z thi

[41]

yom

It would be 2018 throwgh 2020,

—
L]
I.:.

11} & The land was alrzady switched owvsr i3 my nams.

120 @ So way did you pat her ==

141 @ They laft 1t oo thera?

|_.
LH
o
e
e
iT
ra
1
.
=
=
1=
L
L
—
ke
1K,
it}
s
i
=+

a dlfferant paperwark, het hans iz

B
AT}
=
)
i
l'li
-t
o
5
D

17] @ Ckay. 5o kecause she didn't own any of the land anynocte,

you didn't have aer sign it; correct?

[}
=1
o

Wall, syeah, yea.

2C] @ Theore's no signature lins for Mighasl or Thoresa, is
1 thers?

2l A Ng

23| @ And they owned: g2oche of that land, didn't thay?

=1

25] @ This lease Exhibit 12, you never talked with Miks or
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Kz

d

(i b
A

....
£ o
s -

—
(=)

14§ @

u
=
{4

._.
-]
o+

—
m
)

And you never provided them any of the rental income frem
this leass, did. you?

o,

dince yolr mother didn't own the land during these == this

timaframs, was a8 involwved in negotiatisg this laasab
I12E.

Okays Way was that?

Agcadsae I talked te her svery time I did anything with hat

]
-
s
I

bnow what was g

Ckay. PBit you didno't have to, did youl

i

Okay. #Aad you kisw Ehat?s

feg,

Okay. I thiak T asked this; wean. I'll ask it again.

Jut 21l the rent ACTOUNEY

T9E.
At Pmarisan Sank and Trust?

fas.

£

=1

rxhiibit 13 markad for

identification By tha couet

FARGETEr., |

r
|I.FE+ 'l-"'-"'.'l.F.-rl
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-l

e |

1y o Eraig, I ar aanding you Exhlzlt 13.
Il E I'wa looked at it

faniliar with thia leaage?

L]
Kz
<
[
i =]
=
1]
e

A A I don't see tha years on the leass.
El @ If wou look at tae botbtom, the s2cond frenm the bottom

£ paragrapa con page 1, 1t sayvs "lerm of Lease.”™

IT

. 1asa Lne Yeak.

]
rZ
Wl
Esi
1
[
&)
|
_—
'
-

I
a
[
—F
Akl

hE)
b |
i
al
[
i
it
o
1]
—
—
jm
=
iy
[
A1}
Eh

o,

|
=]
—+
=

b
| G}
=
| o]
[
[y
G
x|
a
=
s
bl

12 @ Okay. Do you know why in 2022 you juast nad 3 one=yesr

13 lagss with Oddas?

L]

141 & I doo't know pilgiat now.

15l 0 Dkay. Had thls lease, 1s 1t between Batriecla Van Zea,

—
~

1£ Cralg Van 8es,; add Odde Farms, correct? 5.8t the ey

17 top it says it under

L
m
o
o
i
[ |

190 @ This lease would inelude the land by the lake, goorecect?
20 A My mom's name is alwavs going to ke oh thass kacause thay
gl didn*t take it orCf.

22l & Dkays

23| & Yez, thare's == it'=s gvervthing on tha land, the total

24 iy =

iy

1yl

231 @ 1t 1ncludes the land by the lake
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Lal

d

IT

bl

o+

o

Yas.

Aod wou m=nticnad your-—— o whea you losk at ths Fimal
page, thara'"z a signaturs line for your momr, but ohe
didn't sign it, corrseoc? Shae dldn't slgn thist

Yeah,; no, she didn't sign it, but she looked at 1t. Like

I told you, I'd take evervthing over there so shs can ses

"1g lagsay

e
()
C
e
s

s
ik
e
r

,_
2
E
i
[
0
o
ol
e
i1
B
4
[
T
18
I
1K
]

Are you the ons that spoke with Odde Farms aoout this
laasay

fas.

Okay. Tae rent cheoks that were sent for all the leages
that we talksd about, were they s2nt to you?

res,

Okay. Tasey werea't =ment to your metherb; ware thev?

They started off with my name and Mom®a namre on them. Twa

1ret rented 1T. Mo

Hy

aamas, They started off when they
ithe just me.

When 4did they start outting just wyour name on 1t7?
I doo't kncw.

4ut the checks ware glwaya sant Lo your

(25,
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o

o

And you're tae-one that deposited than 1a tha fain

accoint?
feao,

And any checks that were written out of that farm acoount

for loans oo to your nocther were written by vou or your

Lo

wife
fas.
I'wa revliewed Those sank accouncs and 1T dascsn't appear
that yiour mother Batricla wiootey at least stCarting in
2015, wrote any checks out of that adccunt, did she?
ghe =2ad it waere she cculd have if she wanted to. I don'
kncwr 1 she asver 4id. I con't kKnow.

Wall, 1f the rgcords show that sas naver did, do wold —-
aA1ght.

Do voul agres wWwits that?

Okay. Do you Fecall her ever cdepositlnog any nocnsy into
that farm acoount,; your mothac?

Yoy she didn'™t. HNe.

Gatting back te Ixhicit 13, thers's =m0 signature line for
Michasl or Thaeresa, lg there?

Vo,

You didn't == did wou 'provida them a copy <o this lezaze?
b [

The rental iaccmes that was paic was deposited in the farm
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BT

1 3CCoants

2 A Yes.

il @ You didn't provide any of that rantal incore to Mike or

1 Tharasay

Bl & Mo

£l @ And when I look at this lzass wersus BExhabit “1, there's
1 approximately 400 rore acres on Zxhibkit 13 than

B w¥hlilbit 11. Ugs That have To do With The Roash land?

Sl A I do not Enow.

1] @ Were you evelr raiting the Boach land cut zeparatsly Eram
11 the land by the lake and the homzplaces

120 & Nos

121 @ Okay.
14 (Exhibit 14 markaed for identification by the court

15 reporter. |

L&) BY MR. VOGEL

170 @ I willl give you Zxhisit 14 thers, cealg, Jjust taks g lack
1E 3t taat and let me know when wou're done.
1% & Okay.
20 @ Thig appsars to e a lease bebwesn Patrlicia Van 2as, Cralig
il Wan Zee, -and Odds Fartis, oorrecst?

120 A Moem's not on this: Her name 18 on hare.

23| @ Corract. Her name is con it, correct?

41 & Aight.

291 @ Dkay. Axd when vyvou lock at ths secoad page, 1t appears
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(re]
=

1 that thisz 1z a tares—vaar lezse from 2022 through 2024 at

2 the wveary top?
2l A Corcaot.

Al @ This lease would include the land by the laka?

(i b
A

And this ia the lease that 1s currently in place?

T
Ias.

Sl
[

Bl @ When wWe lock aT the Iinal page, vol mantlon thera's 3

5 signaturs liae for wour Jother, but she didn't =sian it,
1:: SO ESCT

|
il
e
]
i}
¥ |

12 @ You aignad it and Greg Odde signed 1t7
131 & Yas.

14] © And it appears taat it looks like Dexter Yan' Zes slgned as

4
L

3 WiCnesg?

ba
o
|_q:
i
ol

&
o
i
[ |

211 g And vou mever provided them a copy of this, did pou?

23y @ The rental inccma for ths == T slipposa twa == you've

4 racalvad rental Itcane feom 2028 and 2023 under this
leaser:
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i1
H

e Lalm

o

df @ providaed any of that 1hecms

18N =L

VaLu T

(i b
A

Aand I breant

bl

kids

G A Thres.
5 i 1.1 + P =Tt ks =
1 | Hiat ake Thsll Nangsy

[
—l
I

i
H
H
o

b

151 A Yas.

L&) @ Okay. Wiat does Dexter dol

17l A Fe works fcr a farwrer =outh of town.
1E] @ Whica fartmerc is that?

130 A Fultons.

18 anesthat son?

And wou sald Derick

23 & Ha'z in the Bir Force for six vears and
24 drockings to schoal.

ter M1

accounk?

a or Thatasa,
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B3

1 & Yaah, that®s --

21 @ DOoas he —— I'm soccoy. I out oy off.

o

['m JOrIv.

A1 @ ¥o. It was mw fault. ©

.
L
1
ot
iL

Lr
L

-

[
'E,
s

-I
-

(i b
A

Does He live in 3rocokKinga than?

T
Ias.

Sl
[

El 0 Ahd Deslrae, what dogs she dos

Gl A She's a aurss 1n Huran.
1C] @ Deas e Iive 1n HULoR®

|
il
e
]
i}
¥ |

12 @ And I will back up a little pdit too, Yoo

14] A 718 ZIast Second Avanus.

(R pl
1L
IT
o
.
i
=

lng thate; whete did yeu liwve?

[
L
o =
[ |

.
by
—~+
H
b
|~
1]
=
=4
L8}
G
[
a

17 ¢ Let's do it this way., Growlng up and golir

1E livad with your parents?

Tes,

[}
=1
o

201 @ Wae that on the farm or in tount

J11 & Zoth.

currently liwve

] Lo SZhool, wou

221 @ Dkay. Do you koow asout what year you meved into town?

241 0 12 that — do yol know the address of that houss?

0] & That's where ry monr's address 1is.
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Ed

o

e

£

deicre moving to whers you live aow,

did weou Iive anywhars

BaTwaen YVolb parsnts' holse ahd yolp current house'

Tes,

Whera did you live?

I can't tell vou the address thers.

Wag 1t 10 Miller?

Just that cns little plaze.
Wwho did you 1ive there with?

My wifea.

Were you guys warried at that time?

Tag.
Dkay. Bo wyold —— dr

this little place in Miller?
i,

Ukay. You don't —- =zo after high

1

w1 s M

vyl know abolt hew long you lived at

violl think veu

lived in youc parents’ house for 10 years?
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ER

£

Wara —— did you live thare, was 1t jast you and your

Intil sh= moved 10.

Okay. Do yoa know —— "she" saing Famala?
Ias.

-

So wou both lived at wour parents' house for a whilez

fas,

Was kEhi= after your dad died.

Nopy Ve was already marriec and moved cut.,
S0 Vou wEre marrled and qoved oubt before wvour dad ciad?
Yes.

o you moved out af chat hodsa bafera 97

Ckay. ©kay. Tild you pay any r=at when ywou Lived at

st ths tax —— the tak recores for 531] the land wers

L Yrou Enow abcit whsn that atarted?

App. 083
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BE

s

B

1

Ckay. J15T —— Jast 1ln. r=ferancs to the land by the laka

that involwves both Theresa and Michasl, ths Hand County

Treasurer tax

receipt hiotory chows that as of 2

tax recalpt or raquest from 2011 gelag forward tha

latid by the lake was =z=nt to
Second Avenusy Miller.
Coas that socund right?

1 A

1T KNawW.

You've b2sh paEylag the Caxes since that timesz
Aafora,
Ciray.

ME. VOGEL: Lee, I am Just aseut finished. I just want to

takae a littls braak and lock st a2 coaple things.
MR. SCHOZMEECK: BSure.
(A brief recess wags taken.)

ME. VOGEL

@ 3o esarlier you had mentloned som2 agreemsnt vou had with
your mom akbodt your dad's ceot; corcact?

B Like what?

2 I am not sure, It'z bash mentionsd in sone o tha
dizcovery regponges I rerelvad that you had some agrsemant
with wour mom abeout paying your dad's debt and collecting
income. Can vou expand on that at all?

£ Wa agresd on a dezal how Co make 1t work.

g Dkay. Wiat do you mean oy that?

App, (83
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ET

L]
o

q u

m

s

(1)

[}
]
o

sal @

Toe kKaep the land.

You anmd your mem had scme agrasmsnt?

We did bafere we took all this over.

What was that agresmant?

Jew Eo k2ep Dad'szs land all in one grooup.

I get that, but what == what was the agrsersnt bstweshn you

and Moz Who waz suspcszsd to co what?

()

[ g}
5y

fou're golhng te have e a¥plaln bettar. MWhat — what &o
You mednd

Woll, something that vou provicded to me saying yvou had an
sgrezment with Mon to pay Dad's d=kt, and what did that
agresment entail?

Frobably the agraerent that the inooms Sff Che lano goss

towards Dad's Qabt.

What akolt ths excess ilncoms off the land? Is that -art
oI the agresment?
Wall, we just kind of kest 1t 1in the account for backug.

Jackap for wiat?

3
Jir
b
iL
I
"

Dikay: Waat abcout ths excess altlsr taxes?
Wall, there's oy living sxpenses and I paid Mom.
Dkay. Wien you zay vou 2aid Mem, voi're talking about

that yearly check you paid her?

App. (a4
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21 @ How did wou determine how muach you were goimg to pay wour

Lal

MG

d] A That was het deolzadg.

El @ Was it a3 gift to bher or was 1& —=
2] A That's what she asked for,

1 9 Okay. &ad vour mother's living sypeases, I understand she

B 14d ner oWn Aado0Int, bank acsountd
gl & ¥Ees.

itesdne Trom cstilransat?

H
e
L
13
=%
i
T
i
o

131 & Yas.

=
LET]
=0
i1

14 0 &c fair to =zay that your mom pald most of har living

15 gxpenses out of aer own o account after that check cama to
L& HJer from the farm asDount?
17 A I dea't know,

1E] @ Who would know toat?
1% A Frobably my mem.
20 @ Okay., But it's oot Llike veu yers regularly — I gan'™t

21 talk — regularly making paynents Iore voldr mon $or he

240 @ Ukay. 5o any of the excsss monsy after you 2aid vour

25 dad's deht, paid the taxss, ana pald Mom, you kest to pay
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Bo
- Jour own living eXpansas?
+ =)=
ME KR F20't have anytl I mors
ME. ZCHOENBECE!: u'ra sntitled to read and 21g hiz
Qe tion, | I 1ld Sncourags yod walwe thes 10Ing

you'lre williag te walve 1it.

THE WllKiEEZ il'gll har that®

x
1
-
.
-
£

rd t
L LI L 1L
= -
ged 3
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=

STATE

CCLTY

Lal

d

CF SCUTH DREKOTA

OF DY

- 3 1k known that the forsgoing procesdings were taken by
Kelli Lardy, RFR, o0 the 30th dawy of August, EDE3, at
ol Watertowny South Dakotas
v
1
B
5 That I'was then and Cherz2 & FHotary Publis inoand foro the
Souaty of Day, State of Scuth Daketa, and taat oy virtua
1] theraot, I was duly authorized to administer an sath;
171
o
13 That tkw procesdings Wwars raccrded ia stenctype bv myself
and transcribed into WLl*lP] by computer=aided transcerioticn,
141 and that tb Cranscrlipft 15 3 trua reccrd of the testimony
givan to the best of wy akilityy
15
L&
17 pataed and signed the Z1th day of Septerbear, 2023,

15

L}

et

fef Kelll Lardy
Kelll Lacdy, RFR
13060 439thH Awve
Roslyn, 3cuth Dakota ET26]
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In the Matter Of
CRAIG & PAMELA VAN ZEE
vV

MICHAEL D. VAN ZEE

THERESA M. VAN ZEE
August 25, 2022

Prairie Reporting
605-321-4906

www.PrairieReporting.com
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STATE OF SQUTH DAEKOTA } IN CIRCUOIT OOUORT
80
COUNTY OF HAND ¥ THIRD JUDICIAL CIRCUOIT
CRAIG AND PAMELA VAN ZER 290 ITVZ2Z-9
Plaintiffas
"'-l'.E'

THERESA M. VAN ZEE

Defendant

& & % % ® W ¥ ® ok % ¥ &k % K % ¥ k& X K v % W O E % R T N ¥ *

TooM DEPOSITION OF
THERESA M. VAN ZEE
AOEOET 25, 20232
* ®% % 4% ® % * = * * % ®*= +* * ® * * = =T = * H T * * T * * =
APDPEARANCELS 5
ECHOENERECK & ERICHESON
Watertown, Scouth Dakota
BY: LEE SCHOENBECK, EsQ. (by Zoom)
Couneal en behalf =f the Plaintiffs
MORSAN THERLER
Mitchell, Soutbh Dakota
BY: JACCE W. TIEDE, ESQ. (by Zoom)

Counsel on behalf of the Defendantc

ALSC PRESENT: Craig Van Zee (by Zoom)
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1 INDEZHX

£ WITHNESE EXAMINATION BY PAGE
3 Ma. Van Zee Mr. Schoenbeck 3
4

5

5 BRXHIBITS

7 HNIMBER DEZCRIPTION PAGE
8 1 Warranty Deed 3
=

¥ o F W

10
11
14
13 The Zoom deposition of THERESA M., VAN ZEE was taken on

14 the 25th day of Auguest, 2022, commenaing at 1:52 p.m.; esaid

15 depogition taken before Stacy L. Wiebesiek, RPFE, CER, a MNotary
15 Public with and for the State of South Dakota.

17
18 THEREGA M. VAN ZEE

13 called as & witnesg, being [irst duly sworn, deposed and
20 gaid as follows:

21
22
23
24

25
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1 ﬁiﬁﬁ:ﬁ:i:ﬂ was marked for identification.)

2 EXAMINATION

3 BY MR. SCHOENBECK:

4 Would yvou state your name for the record?
3 & Theresa M. Van Zee.

& Q And, Theresa, where do vou currently liwve?
7 A Moline, Illinois.

B Q How long have you lived in Molins?

g A A little over three yvears. Almost four, I guess,
10 G And where did you live before that?

11 A Blue Grass, Iowa.

12 Q Where 1ls Blue Grass, Iowa at?

13 A West of the Quad Cities.

14 2 End how long were vou in Blue Grass, Iowa?
15 A 21 years.

18 g Znd then where did you live before that?
17 A Pierre, Scuth Dakota.

18 Q And how long were vou in Pierre?

15 ! Eight, nine vears maybe.
20 5 What's your education hiastory?
21 B 12th grade,
22 o And you graduated from Miller High School?
23 A ¥Y=3, that's correct.
24 Q Okay. And then after graduation, what did vou do
25 | for work?
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2
Northsrn?

A

2

L]
Mill.

2
city, for

B

Q

A

or tWo.

e = I R

The railreoad.

Which railroad did you work for?

Burlington Mertherm.

What year did you start with the BNY

1974,

What year did you graduate from high school?
8.

And then how long were you with the Burlington

A couple years.
And then what did you do after that?

Oh, I drove heavy egquipment for Publisher Papsr

And where 18 -- where did you do that for -- what
Publisher Paper?

Oregon City, Oregom.

And how long were you there?

Jou know, I don't know. 1 can't remember. A year

Rpproximately how long were you there?
I can't rememher.

Was it more than ten yeara?

No.

More than five ysars?

Mo,

Prairie Reporting (603 321-4806
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Q End then what was your next job after the paper
mille

B I waitressed i1n betwsen jobs before I went back to
work for the railroad.

(3 Ahd when you went back to work for the railroad, is

that the BH?

A No.

Q& Which railrcad?

A DMLE.

8, And were you based out of Pierre then?
B Yes. Huron -- Hurcn and Piarre.

Q2 Is that that esight to nine-year perisd that you
ascribed to living in Pierre?

B No. I don't remember what year I went back to work
for the railroad. Thers was a space in there.

¥) 2o you worked for the DM&E in Pierre and Huron, and
then what was your hext job?

A That's it. Where I'm at now.

¥ Okay. So when you wers at Blue Grass, Iowa, Were
yvou working for the DM&E?

B CP == not CF. They've changed their name five
times, but the same place in Davenpotrt and, yeah, they --

2 And so you'wve been out of South Dakota for about 25
vearary

A About, yes,

Prairie Reporting (603 321-4806
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0 And did you -- did you grow up living on the famm
near Miller?

B Ye=z, Rockham.

4] And when did you last live on the farm?
A 65,
0 Se you -- so you moved off the farm befors you

graduated from high scheool?

A In the fall, yes.

o And when you weren't living on the farm after 1989,
where were you living?

R Millar.

L Did the family move into Miller?

A Yes.

i After you graduated in 1978, when was your last
invalvement with the farm?

B I came back and lived with my dad for a while
when -- maybe in 1980 something and went out on the farm with
dad and worked,

2 And how long were you living there with your father?

A ah, I can't remember now.

0 When you were givimg me the kind of progreasion of
where you had worked and where you lived, you didn't have
living in Miller cor working on the farm on that progression.
o conld you Eell me about how Iong you would have worksd on

the farm and lived with your father?

Prairie Reporting (603 321-4806
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B T'm going to say between '86 and '88. TI'm just not
BUre.

Q And wculd you have been living scmewhere else as
well during that time or were you exclusively living with your
father and working on the famm?

B I was skbaying at my dad's.

Q And werking full time on the farm?

A HNot full time. I had gobten a couple part-time
waitress jobs and -- 1 just stayed there until I got hired on
on the railroad again in 'B8, I believe 1t was.

0 So is that when you went with the DM&E?

A Yeah.

4 And sc you had cther jobs. You were living with
your father and you were doing something on the farm. Tell me
what kind of work yeu were doing on the farm.

B Cultivating, I guess.

2 Did yeu have any livestock oh the farm?

A Wat that I worked with other than watching a gate.

2 Did yeu help with the harvest?

A I can't remember.

0 And when you gay cultivating se how many growing
segsons were you there helping with cultivating?

b My whele life or just that year?

0 Well, in that -- in the period after high achoal

when You came back?

Prairie Reporting (603 321-4806
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= e 2 oo B g

s

Yeah, I can't remember.

fou'd said '#6 £o '887

Yeah.

Do you know what time of the year you came in '85&7
I den't recall.

De you remember what time of the year --

It --

I'm serry. Go ahead.

I'm just trying to think of how old my son was at

the time to -- you know, I think he was about four so that

would have put it at "87. I'm just not sure. ¥You know, I can

remember raking hay and remember dad putting me in the field

and leaving over by the Hardes place and -- I worked in

ancther field that was the 80 acres, but I just den't

remamhbar .

Q

YOuUTr name

A

You remember workimg in two different fields though?
Yeah.

Do you have any interest in farmland in Hand County

I doni't underatand the question,

Da you own any property in Hand County?

Well, I'm not sure.

Did ycu ever become awars that your mother had put
on anme property?

Yeg,

Prairie Reporting (603 321-4806
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When did you find that out?
I'm net sure when it was. Sometime after dad died.

And your dad died in what year?

=R S < S

9.

Q Da you remember how long after '57 you found out
that vour name was on some property?

A Nao.

Q How did you find out your name was on some property?

A Well, dad had told me he left me land on the home
place. He did tell me that om several cccasicons sc 1 went up
te the courthouse to see. 2nd all my -- my name wasn't on
there. It was cver by my grandma's.

4 Well, after yvour dad died, how long was it when you
wernt up to the courtheuse te lock and see LI your name was on
property?

A I don't recall.

Q Was it twe years, five ysars?

A Bacause ] had moved and my kids were toddlers. I
don 't remember.

Q Hhere had you moved to?

A Elue Grass, Towa.

Q So during the period you wers in Blue Graas, Iaowa,
you came back and locked at the Hand County courthouse?

A Yag.

Q And at that point in time, you found your nams on

Prairie Reporting (603 321-4806
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10
gome land?
A Yes.
Q And then when you found your name on some land, what

did you do about it?

B I called a lady in Miller to ask her about how my
name got off the home place.

9, Who iz the lady in Miller?

B I can't think of her lask name right now.

Q What is her first name?

A I den't know. It's been =o long age.

0 What kind of a job did you --

A I wanhted to see the records, you know, so --

4 And why would you call this particular lady you
called?

A Ta see how my name got off and Craig and -- got put
on everything.

0 So why did you call this particular lady that you
¢alled? Why would she be somebody that ¢ould answer that for
you?

A She would know how to check the records.

0 Was she somebody in the courthouse?

1) I den't know if she was in the courthouse, but an
office persan, yeah. I can't think. Luellen maybe. I can't
think of her last name. Tt's been btoo long ago.

L How did you know her to ¢all her and ask her to do

Prairie Reporting (603 321-4806
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that for you?

A 1 don't remember.

Q Did this lady check the records for you?

B No, it was going to cost a lot of money at the time.

2 And you made the comment how your hame was taken off
the home place. Do you know that your name was ever con the
ownership of the home place?

A 1 saw old blueprints of the farm. My dad told me,
and I gaw old blusprints.

2 And these old blueprints you saw, they had your name
on them?

A Yeah.

Q And tell me, what did the blueprints lock like?

A Like 1f you were going to build a building and they
were the hlusprints, kind of like an X-ray type.

0 And in what year approximately did you sees these
blueprints?

A The last time I seen them was in likes '87 when dad

died.

Q And when was the firat time you saw them?

B T don't remember .

Q When you saw them the last time, where were they at?
b Mom's., Dad's house.

Q Do you have a oopy of them?

A Na.

Prairie Reporting (603 321-4806
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Q How did you happen to ses them abt your mom's house
after your dad died?
I den'k know., It was with dad's stuff, I guess.
You were locking through -- was it in a book?
Teall,
What kind of a boock?

Pardon me?

Jusgt a folder like book.
And 1t was in your mom's housey
Yeah.

A

Q

A

Q

A

4, What kind of a book was it in?
A

Q

A

Q Where did she kesp it in the house?
A

I believe that day it waz in her -- it was cut with
dad's -- some of dad's stuff in what room she called the
nuIrseTy.

Q2 Now, back to -- you sSaw your name on some land at

some point after your father died, right?

A Tes.

2 And that was when you weres living at Blue Grass,
Iowa, correct?

A Yeah. Well, '97 -- I wounld have to think about this
when I came back. I was in the process of moving when my dad
died, and T had worked cn the railroad a short time in Oregon.
When dad died, 1 drove back from Oregon. I was on the

railroad there waiting to get on this other railroad in lowa,
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Illinoisg.

Q Are you still thinking or can 1 ask another
question?

A G0 ahead.

2 Sa earlier I believe what you said was it was
sometime after your dad died that you found out your name was
on some property. It scunded like you meant a couple --
sevearal years after your father died.

A No, it was when [ c¢amée back for the funeral.

2 So when you came back for the funeral, you found out

FOUY Name was oh sSoile property?

A Well, dad had teld me sarlier. I mean, he had teold
me growing up, but I didn't ever question it or ses it on
anything, you know.

Q But yeu have testified under oath that there was a
point where you did see your mame on some property, I think
you sald by grandma's.

A Yeah, that was at the courthouse, yeah.

2 And was that when your dad died?

A Mo, it was after that.

0 Which ia kind of where I left off at. So how long
after your father died was it that you saw this deed at the
courthouse that had your name on some land?

i) I can't remember .

L And was 1t -- was 1t in the first couple years after

Prairie Reporting (603 321-4806
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your dad died or longer than that?
A 1 den't know.
Q Okay. And the -- the land you saw your name on at
the courthouse, how much land was it?
A Ta the pest I can recollect, a guarter and a half,
You know, I just saw Michael's name and my name and I was
locking more at the home place, you know, trying to see over
there than grandma's.
o But over at vour grandma'sz, there you gaw your nams
on a -- on & deed?
Tt was in a book.
At the courthouse, right?
Uh-huh.

A
8.
A
i You hawve to say yes or ho.
A Tes:

Q

I would like you to lock at that your
attorney has there, if you could put that in front of you.
MRE. TIEDE: It's sitting right here on the
table by her, Lee.

BY ME. SCHCENBECK:

0 Okay. So T would like you to look at . Ia
that the deed you're talking about that you saw at the
courthouse, or a copy of it?

A Tt may have been. T'm just not sura.

L And de you see that deed 1s dated 20047 Do you see

Prairie Reporting (603 321-4806
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that?

A Ten.

Q How long after 2004 do you think you would have seen
the deed with ycur name on it?

A I don't know.,

0 Well, today 1t's 2022, Let's go back to 2020. By
then, had you seen the deed?

A Yeah, I knew about it then,

o Sa now let's go back ten more years from then, 2010,
Would you have seen the deed by then?

R I'm not sure. I would have to think abeout the kids
and the dates and the moving and -- I don't know when I saw
- § 245

i What about the moving would help you remember when
you saw the deed?

A I was up at the courthouse a couple different times.
My mother was still alive, I know that.

Q Gkay. And am I right that I understand you were
living in Blue Grass, Iowa when you saw the deed?

A I don't recall when I came back. I don't remember
when it was.

Q Okay. I'm not asking you for dates, but I would
like to know within a couple of years so I'm golng to keep
asking yon some questions to help jog your memory. So che

first question is, were you living in Blue Grasa, Iowa when
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you went Lo Che courthouse and saw the deed?

A 1 was up there a few different times so 1t's
possible that one of the times. I'm trying to think, I don't
know when I was back.

2 Okay. When you say you were up there a couple
different times, why would you have been up there a coupls
different times?

A I den't know., I bought one of those little books
that showed all the land all over.

2 Did you buy that at the courthouse?

R Yeah.

L Qkay. At the Register of Deeds office?

A Probably. I'm not sure.

i And when you bought that book, is that when you were
looking at the deed where you saw your nams?

B No. It was a lomg time ago. The wery first time I

saw this was a long time age.

Q And you're referencing aren't you?

A Yes.

Q You're saying the firat time you saw that was a long
time aga?

B Uh-huh.

Q You have Eo say yes or no. I think you're nodding.

Yang.

]

Q All right. So we know that deed has been in
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existence for 18 years. And you said you saw it -- the first
time you saw it was a long time ago. Would that be mors than
ten years agod

A ]l don't know., 1 don't know.

2 Da you -- T mean --

B I den't recall.

Q Is there any way -- anything you could lock at that
would help you remember when you first learned of this deed?

A Na, net at thiz Lime.

Q I don't mean at this tim=. Is there -- is there
anything we could have you go lock or check on that would help
you remember when you first saw this deed?

A No, nct right now.

i Well, and so you added not right now. That's why
I've got to keep asking.

A Yeah, T don't know. I could ask my cldest son when

I was back, but I don't koow if he would recall either.

Q Has yeur oldest son with you when you went --

A Ha.

Q -- at the time you saw the deed?

B Huh-uh.

Q Okay. How would -- how would your oldest scn be

helpful te you finding cut when you first saw the deed?
A Bacauge T would have talked te him.

L How old 18 your oldest son?

Prairie Reporting (603 321-4806

Filed: 10/8/2023 8:02 AMCST Hand Counly, South Dakota  28CIV22.000009

- Page 476 -



AFFIDAVIT: OF LEE BCHOENBECEK, AND EXHIBITS 1-31 - Scan 17 - Page 19 of 45

L

&

149
11
1d
1=
14
15
1la
17
18
BE"
20
21

22

24
25

18

B 39.

Q 50 at this point 1n time, the beat of your
recollection iz the first time you sawmwas; I think
your words were, a long time ago, right?

B Yes.

2 Did you talk to any of your family members about
EEﬁ:EIE:ﬂ when vyou first learned of it?

My cldest scon.
Okay. Did you talk te your mother?

I don't remember when 1t was I talked ko my mother

about it.
i, So eventually you did talk te your mother about it?
i Yeah.
) Tell me about Chat conversablon.
B She didn't really want te talk teso much about it.
¥, Okay. t what did you ask her?
B I aszked her why Craig's name was put on it, beings

he got the home place given to him and there was a time
Michasl or -- I'm not sure how it went but -- so if Craiq had
the home place and Michael and I had over by grandma's, why
would have Craig's name been put on it at all

o Okay. What did your mother tell you?

B Just something to the =ffect that dad had debt, and
ghe just went on about -- ghe just raally didn't want tno talk

about 1f.
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0 Butb she told you that your father had some debb when
he died, didn't she?

A Yes.

4] Did you know that your father had financial problems
when he died?

B Well, I knew that he was seeing a lawyer in Pierre,
a bankruptcy lawyer, yes.

Q2 And then after he died, do you know how the

financial problems got gorted out?

B Ha.

0 Did you help with it?

A Na.

4 Do you know if Craig helped with 1t?

A I don't knew if the adjective helped would be what I

would use,

0 What did Craig do with respect to the farm debL?

A I den't know.

Q Do you know if he did anything to get it cleansd up
or organized?

A Na.

0 Did you ever talk to Craig about this dead,
m, after you saw 1it?

A Wa, I never saw him.

0 But yeu know how to get ahold of him, didn't you?

A e
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0 You knew where he lived, didn't you?

A Na, I den't.

Q Did you make any effort to try and talk to him sbout
after you saw 1E?

A I made an effort to talk to him one time, I went up
to Goodyear at 7:20 in the morning before they cpensd, and
when he seen me, he walked the other way. He didn't want to
talk bo me,

o And what year was that?

A I den't remember.

0 Was it after your mother had died?

A Na.

4 Did ycocu ever try and talk to Jim Jones about EEE:EIH

A Na.,

0 Did ycu ever talk to your brother Michael about

A Ever? Yeah.

2 Qkay. Did vou talk to him about it within the first
couple yeara after you found out about it?

B T didn't talk to him. I didn't gee him.

Idd yeu reach out to Michael to ask him about

] and that real eatate transaction?
B I put a copy of it in hiz pickup.

Q Were you living around Miller at the time?
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A I don't remember when it was.

Q Why would you put a copy in his pickup?

A So that he would be awar=.

4] And then after you put the copy in his pickup, did
you talk to him about it?

A Wao, no, not -- not then, no.

When did you first talk to him about

I den't recall how long ago it was.

Q
A
o Was 1t after your mom disd?

A Ho, i1t was befors.

0 Within two years before your mom died?

A I think it was before that.

Q And when you talked to Michael about it, what did
you and he decide to de about your interest in the property
that's in

B He didn't suggest -- there wasn't anything said
really, I don't remember. I just wanted to make him aware of
it. There wasg no comment that I recall.

2 Qkay. You said that a long tims ago you found out
about m After yon found out about it, what did you
do to take control of your property interest?

R I talked Eo & lawyer in Plerre.

Q ind then --

ME. TIEDE: Tee, I'm just going to -- garry,

I just want teo state that at any point if we're

Prairie Reporting (603 321-4806
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getting into conversation that she had with me or
Mike, that I would make an objection on the basis of
attorney-client privilegs. You haven't got there
yat, but I just want to point that out.

ME. SCHOENBECK: Thank you.

BY ME. SCHCENBECK:

9, Who was the lawyer in Fierre?

A I can't remember her nams. It was a woman at May,
Adam, Gerdes that I actually hired, but I had spoke to a
lawyer before that just teo -- just to talk to a lawyer bEo see
why Craig was nct informing me.

L Who was the first lawyer you talked to?

A That I hired or that I just talked to on the phone?

i Lat's take the one you talked to on the phone.

A I den't remember. T just had gome questions about,
you know, the land, and I didn't actually hire a lawyer until
a few yvears age,

0 fkay. B0 the first one you talked to on the phons,
where was that lawyer based out of?

A I think it was Pierre.

0 Then the second lawyer you actually -- who iz the

one you actually hired was a woman at May, Adam?

B Yeal.
Q Haow long agn was that?
A I don't remember when.
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0 Did that attormey take any steps on your behalf to
reach out to Craig?

A Yeah.

8] And what did they do?

B She just clarified. 8She gave me a booklet she
printed out just kind of c¢larified some things to give o a
lawyer here.

Q Okay. The lawyer in Pierre, I asked you if ghe
reached out to Cralg. First you sald yes, and then you said
she just gave yocu a booklet. Did she reach ocut to Craig?

R I don't know., I don't think so. I don't know if
she did or not. I mean, she knew what was going on, you know,
so she --

i And was that meore than five years ago?

A I den't remember when it was. 1 have the letter and
the date of the research on that that she wrote up. I have a
copy of it somewhere.

ME. SCHOENBECK: Jake, I don't want to see
the letter, but I want to know the date 1if you're
willing to furnish -- you can block cut of the rest
of it. That'a fine with me.

ME. TIEDE: I'11 make a note of it, Le=.

BY ME. SCHCENBECK:

Q Thank you. How lomg after the Pierre attorney

pefore you went to the Mitchell lawyers?
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A T don't know, T would have to check the dates.
Q Was it more than five years?
A Na.

8] From when you learned about a long Eime
ago, did you ever pay any property taxes on that real
pProparcyy

A Nao.

Q When you learned about m a long time ago,
did you ever do anything to see that the land -- the farmland
was worked?

A Ha.

L When you learnsd about m a leng time ago,
did you ever do anything to ses that the land would get
rented?

A I did try te apeak to mother, but she didn't want ke
talk about it.

Q ind did you feel your mother was involved in the
rental income from the property?

A I didn't know.

Q Hell, why would you ask your mother about m
getting farmead?

R I -just asked her about the farm in general.
Scmetimes on a -- I didn't specifically ask her this piece of
property, is it rented out, how much money are you making. I

didn't ask her, no.
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Q Why nct?

A It's just not something the family discuased or
talked sbout. It was just tacky. It's not something I would
do.

0 You understood your mother was invelved still in
that farming income, didn't you?

A She made the comment cne time that Craig barely gave
her enough to live on 8o --

Q So Cralg was providing income for her to live off
of; 1s that --

R I don't know. That's what she insinuated -- she
insinuated she got a small amount. You know, I knew she, you
know, was a retired school teacher and probably got Sccial
Security. I den't know. I don't know what.

4] After you learned about a long time ago,
what did you do toc see that there was liability insurance in
place on that farmland?

A 1 don't underatand the gquestion.

2 Did you do anything to see that there was lnsurance
coverage on your farmland in case somebody got hurt ocut there?

A Hea.

Q What did yvou do to help your mother handle the farm
after your father died?

B After my father died, my mother was coming cut of a

drunk stupor.
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0 S0 ghe really needed help vou're saying, right?

A She was fog-headed for a while, She'd been sick --
she had been sick. She had been in the hospital.

4] So back toc my gquestion to ask you what did you do to
help your mather handle the farm after your father died,
particularly in light of your knowledge that she had problems
with handling her own life?

A Yeah, I gave her some money to get her tocoth -- her
teeth fixed one time.

2 How much money did you give her?

A 4600.

Q When did you do that?

A I don't know when it was. She came ocut and visited
me in Pierre. Bhe stayed thers for a while. Then I left. I
went to Oregon to work and she stayed at my place and --

0 This was when you were in Pierre before you were in
Oregon?

A Yeah, this would have been in '97 maybe when she got
slck,

Q Was that the year that your dad died?

B Maybe '96 or '97. Tt might have been in the fall of
"26, I think that she got sick.

Q So sometime arcund '86 or 'S7, you gave your mother
86007

A Yeah.
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0 Other than that, what did you do with the farm to
help vour mather after your father died 1n '277

A Nathing.

8] What did you do to help with the farm debts that
youl mobher had after vour father died in 977

B I didn't know that there was farm debt. I didn't
know what exactly the Ifimancial situation was between her and
Craig. He never would say.

Q A little while --

A She never said.

0 B litktle while ago under cath you testified that you
knew your dad had financial problems when he died. Do you
remember that testimony?

A Well, he had told me in HNovember he had everything
taken care of bhefore he died. In Navember, so threse wonths
before he died, he told me that he was done with his
bankruptey and that he -- you know, he felt good about getting
it over with, and there was an agr=ement with the lawyer and
the bankruptey and that everything was settled. Everything
was taken care of.

0 Sa he told you in November before he died that he
had a bankruptey plan in place then?

b It was over with. It had been goihg cn for a few
yeaTs.

Q Did you understand that to mean his debts wers paid
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or just that he had a plan in place so that he could pay his
debts?

MR, TIEDE: I mean, I don't know that she's
gqualified to answer that, Lee. I mean, I would make
an objection to the extent that it <alls for a legal
conclusion, but you can go ahead and answer to the
bast cf your abilities.

THE WITHESS: I just, you know, feel like
what -- that he had everything Laksh care of.

BY ME, SCHCENBECH:

0 Did you know if that meant that the debts were all
pald off or net?

A I den't know about the debts all paid off, but like,
you know, he was all -- he was comfortable with having it over
with, the bankruptey. He thought that he was good.

Everything was in the good, left mother sitting ckay, you
Know.

Q And at that point in tims, was Craig working on the
farm?

A I don't believe so.

0 Who did you expect to assist your mother in
getting -- handling the farm finances after your father died?

b The banker.

Q Sa you thought the banker was the one that wonld

help your mother organize the farm finances after your dad
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1 | die?
2 A She did tell me she went up there and reorganized
3 | some things and that he was helping her, yes.

4 8] Which banker are you talking about?
c A I think Peterka, I believe,
5 0 Did you know your brother was invelved in helping

! | your mother get the farm finances organized after your dad

8 | died?
g A Ha.
14 2 Do you have any complaints about any of the work --

11 | maybe you don't know if there was any but of the work your
12 | brother did te get the farm debts taken care of after your
13- | father died?

14 A I den't know what all went on. I wasn't there.

15 §] D yon have any complaints about the rent that was
15 | charged on the land that is

17 A I dehi't know what rent was charged.

14 Q You've known about your interest in the land for a

1% | long time. Did you ever ingquire to see what the terms were
20 | under which the land was being rented?

21 A Na, other than the whole farm. You know, mother had
22 | explained that -- T don't know if she =aid she went to the

23 | sale barn, but she rented the ground out and rented it out to
24 | the highast hidder so there wazn't any hard feelings to the

25 locals.
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0

Are you making a claim for any money from your

prother for any time period before your mom died?

ME. TIEDE: Well, I['ll make an objection on
that to the extent that you're asking for a legal
canclusion if any money is owed before then from a
legal basis, but subject Lo that objection, you can
go ahead and answer, Theresa,

THE WITNESS: I would have to see what went
ofi, 1f he owes monsy or what -- you Know, [ don't

know what the cirocumstances were.

BY MR. SCHCENBECK:

s,

Theresa, I'm trying to understand what you're

claiming in your lawsuit, okay, so that's why I'm asking you.

Firat off, do you want money from your brother Craig?

A
Q
A

Q

Yes, if he owes me maney, ves.
And why do you think he might owe you money?
I weuld have to see,

fkay. As you sit here today, can you tell me any

reason that comes to yvour mind about why vou think he might

OWe YOou money?

MR, TIEDE: T'11 restate the objection on any
basis that you're calling for a -- o on any -- to
the extent that the queation calls for any type of
lagal ceonclusion as to whether or not she's owed any

money by Craig, I would object, but subject to that
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3
objecticn, she can answer.

BY MR. SCHCENBECK.:

Q 3o ahead, Theresa.

B Can ycu restate the guestion again, pleasa?

2 I'm geing to have the court reporter read it back.

(The court reporter read back.)
THE WITHNESS: Someone was farming the ground.

BY MR. SCHCENBECK:

o I that all? Any other reason that you can think of
about why you think he might owe you money?

R If he was renting mwy ground out and keeping the
money, yeah, he would owe me.

4 And you'we known someone has been farming the ground
since, in your werds, a lomg time ago, right?

A I don't know when I found out. My mother was still
alive.

8} Ba ==

A I just drove by there and, you know, it used to be
pasture, and now it's plowsd up.

Q And if it was pasture, it would be rented out as
pasture ground, right?

R I deni't know if he rented it out when iE was pasture
ground or not.

0 Did yeou ever inguire -- when you learned a long time

ago that you had an interest in the property that is
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. did you ever ingquire to see who was renting it?

A Mother just sald she rented the ground out, That's
all she =said.

8] And then what did you do about that?

A I didn't do anything after she told me she barely
had enough to live on.

Q Did ycu ask her for your share of the rent?

A Na.
2 Why nect?
A Pardon me?
0 Why not?
A I just wouldn't do that.

4 Because you understood that rent money was being
used by Cralg te help support your mother?

A I den't know, I don't know what was going en, I
didn't ask him. I didn't ever talk te him in 20 years.

Q But you did talk to your mother?

A Fezh, T tried to.

2 Did yeu say vou haven't talked to your brother in 20

years?

A Well, not == not too much, 3 couple comments here
and there.

Q How many different timea did you have these couple

corment timag?

A I seen him at the hospital in Omaha, and then [
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don't know., When he come over to mother's when I was there,
he Just ignored me,

Q So you saw him at the --

A I tried to ask him one time when mother was still
alive, do you know why wasn't I considered in the land or, you
know, talked toc or what, you know. I tried ke talk to him
about it once,

Where did that conversation take place?
In the kitchen at my mothsr's.

Okay. And who was present?

My mother and Craig.

And hew long before your mother died was that?

o - =

Hell, she was getting tre=atments in Mitchell at the
time, I believa, so I den't know.

i I'm waiting if you're still thinking. I doen't want
to interrupt you.

A I den't know how long before she died,

Q What kind of an agreement did you have with your

brother to share the Income from the property that's m

g

B Which brother, Craig?

Q Craig.
b I didn't have any agreemsnt.
0 What kind of conversations did you have with your

brother about how to manage the property that's in
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B T didn't have any conversations with Craig since my
dad died. I wouldn't call them conversatiocns,

Q Tell me what kind of management agreement you had in
place with your brother concerning the property that's Exhibit
nl

B I didn't have any agresment with Craig.

9, Are ycu claiming you're a partner with your brother
on this farming operation on that land that's

ME., TIEDE: oObjection to the extent that it
calls for a legal conclusion. Subject teo the
ohijectlion, you can Answer.

THE WITMESS: Could you repeat the gquestion,
please.

BY MR. SCHCENBECE:

4] Are you claiming you're a partner with your brather
on the farming cperation that is the land in .‘

ME. TIEDE: The same objectien. You <an
answel .

THE WITHESS: 7Yeah, I don't feel like we're
partnera at all,

BY ME. SCHOENBECK:

Q And why don't you feal like you're partners?

b I was never asked anything about it. Like when he,
you know, rented it out, or -- you know, T fesl like he tried

to steal it from me,

Prairie Reporting (603 321-4806
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ME, SCHOENBECK: Give me just ocne minute.
I1'11 just step out in the hall with Craig. I'm
probably done. I just want to talk to him first.
(A recess was taken.)

BY MR. SCHCENBECK:

Q I just have a few questions. So, Theresa, is it
your testimony that at the time your father was sick and dying
that Craig was not working on the farm? Did you say that?

A Yeah, I thought he worked at Goodyear,

2 But you also -- besides working at Goodyear, you
don't believe he was the one working on the farm?

A Na.

4 That's a bad gquestion. We had a double negative in
thera. Do you believe Cralg was working on the farm during
the period of time when your father was sick and died?

B Well, he was sick for a long time, my dad was.

Q When your dad died, do you believe Cralg was working
on the farm in the months around that time period?

A I don't know.

Q Because the reason I ask=d is because you said that
he wasn't working on the farm, and T just wanted to maks sure
what you were basing that om.

b Because dad told me he just wanted him fired. He
just was stealing from him, and he didn't want him arcund. I

thought Craig worked -- I thought Craig worked at Goodysar.

Prairie Reporting (603 321-4806
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0 And then you cultivated for one or two years, did
you say?

A Wot that long. [ was just back staying, waiting for
another job, and I went out there with dad whenever he needed
help like in between jobs. You know, I had ny son then so --

0 But you did zay you helpad with cultivating, right?

A Yap,

Q What kind of crops were you culbivating?

A Carn, I think.

2 And what kind of tractor were you driving?

R I don't remember. The only one he had, an old
Internatisnal, I believe. It's beenh a long blme ago.

Q T=ll me about the cultivator. What kind of
cultivator was 1t?

A What krand name it was or how many rows did it do?

Q2 Lat's do both. BAnything you can tell me abcut the
cultivator.

A Yeah, I don't remember.

2 You den't remember how many rows?

A Huh-uh.

Q IT'm serry. You have to say yes or ho.

B la.

Q Do you remember what kind of brand it was?

N,

]

L Tell me about what work you actually do when you're

Prairie Reporting (603 321-4806
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37
cultivating, Hew does that work?

A Yau just go down the field and get the weeds out.

Q How dc you get bthe weeds oukb?

A 1 guess I don't understand the guesticn.

2 What are you doing to cultivate a field?

B Driving the tractor.

9, And how many quarters of land did you cultivate?

A It was over by the Hardes place. Craig would know
more of that than that,

2 Did you cultivate ome guarter or twe gquarters, how
many, ballpark?

A I deni't know how many acres.

Q I wasn't asking acres, bscause that can be a little
traicky, but guarters are -- describe the piece of ground that
you drove around on,

A What do I want to know about 1c?

Q I want te know what you know about it, How big of a

piece of ground were you cultivating?
A I don't remember how many acres exactly., It was --
Was it more than ome -- go ahead.
B Tt was the Hardes place.
MR. TIEDE: I think it's been asked and
answered, Lee. She doean't know it was by the,
quoate, Hardea place is what she said. And, T mean,

1 don't know what you're getting at, but I think

Prairie Reporting (603 321-4806
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ghe's answered your Jquestlion.

BY MR, SCHCENBECK:

Q

Spell that last name, would you? The place you said

you were cultbivating at. That isn't meant to be a trick. The

court reporter needs it for the record.

B

Yeah, I'm not sure how to spell the last part of 1it.

IT 1t's A-5 or E-5. The Hardes place. 1 don't Know.

MR. SCHOENBECK: I don't have any other
questicns of this witness. It's a little bit before
3:00. Do you want to start at 3:00 en the next cne?

MR. TIEDE: That sounds good to me.

THE OOURT BREPORTER: Does she want to read
and sign or walive?

MR. TIEDE: Waive, please, She's going to
waive., We talked about this prior to going on the

record.

{2-53 P+m+:|
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EERETIEFI2ATE
STATE oOF s0UTH DAKOTA )
1 =55

COUNTY OF MINNEHAHA )

I, STACY L. WIEBESIEK, RPR, CS5R, in the State of Iowa,
Notary Public in and for the State of South Dakota, do hereby
certlfy that the depogiticn of THERESA M. VAN ZEE waso by me
reduced to machine shorthand in the presence of the witness,
afterwards transgcribed by me by means of computer, and that to
the beat of my abkility the foregeing ie a true and correct
Cranecript of the depoeitlion by the withess as aforesaid.

I furchey certify that thisg deposition was taken at
the time and place spesified in the foregoing caption.

I further certify that I am not a relative, counsel or
attorney for any party, or octherwise interested in the cubocomes
of this aotion.

IN WITHESS WHERECF, I have hersunto set my hand atc

Sioux Falls, South Dakota, on the lst day of Sepbember, 2022.

STACY L. WIEBESIEK, EFE, CS5R
NOTARY PURLIC

My Comdsslicn explres December 21, 2025,
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STATE QF SOUTH DAKOTA [ [ CIRCUTT COURT
ok
COUNTY OF HAND [ THIRD JUDICIAL CIRCUIT
CRAIG AND PAMELA VAN ZEE, 29CTV22-000H9
PlaintafTs,

%

THERESA M. VAN ZEE,

Defendant.

DEFENDANT S ANSWER TO
PLAINTIFF'S COMPLAINT AND
COUNTERCLAIN

COMES NOW Defendant Theresa M. Van Zee, and in answer to the Complaint of the
PlamntifT, simcs and alloges as follows:

. Dafendant moves that Plaintitfs Complaint be dismissed as it fails to state a claim
wpon which relief may be granted,

2. As a further, separate and altemmative defense, Defendant denies cach and every
material allegation, matter and thing in contained in Plaintiffs” Complaint except such as
hereimadler specilically admitted or modilied:

(@)

(bj

(e}

{d)

ie)

{6

Filed: 7/18/2022 1:.50 PM CST Hand County, South Dakola 29CIV22-000009 A

Defendant admits the allegations as contained . paragraph 1 of Plaintiffs
Complaint,

Defendant admits the allegations a5 contamed in parpgraph 2 of Plaingit's
Complaint,

Defendant iz withowt sufficient knowledge to admit or deny the allegations
set forth in paragraph 3 of Plamiaff™s Complaint and therefiore puats
Plaintift to their strict proof thereof

Defendant admits the allegations as contamed in paragraph 4 of Plaintiffs
Complaint,

Defendant s without sufficient knowledge to admit or deny the allegations
set forth in paragraph 5 of Plamhffs” Complani and thercfore puis
Plamtift to their striet proof thereof,

Diefendant admits the allegations as contaimed in paragraph & of Plantiff's
Complaint.

- Page & -
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Craig and Pamela Van Zee v, Theresa M. Van e
Hand Coungy; THTVI 20000009

ia) Diefendoant s without sufficient knowledge to admit or deny the allegations
sel [orth in paragraph 7 of Plamalls” Complaml and therelore puls
Plaintift to their strict proof thereof,

ihi Defendant & without sufficient knowledge to admit or deny the allegations
aet forth in parngraph 8 of Plamtiffa” Complaimt and therefore puts
Plaintiff to their stricl proof thereal,

(i) Defendamt denizs the allegations as contaimed in paragraph 9 of Plaintiffs
Complaint and puts Plaintiffs to their strict proof theraof,

3. Detendant reserves the right to raise any affirmative defenses that may be determmed
by further investigation or discovery,

COUNTERCLAIM

COMES NOW Defendant Theresa M. Van Zee, and For her Counterclaim against the
Plamtitls, states and alleges as follows:

JEN : (s

. Craig Vin Zz¢ and Pamela Van Zée (hereinafter “Plaintiffs™) are residents of Miller,
Hand County, South Dakota,

I. Defendant Theresa M. Van Zea (hereinafter “Defendant ™) is a resident of Moline,
o,

3. Jurisdiction amd Venue are properly situated in Hand County, South Dakota.

4. That Plamtiffs and Defendant each own an undisnded one-half { 1°2} interest in the
following descnbed real property, to wit:

The South Half of the Southwest Quarter (8 1/25W1/'4) and the Southeast Quarter (SEL/4)
of Bection Twenty-One (21}, Township Cne Hundred Fourteen (114) North, Range
Bixty-MNine (69, West of the gih p wy.

(hereinafier “Subjcot Proporty™)

5. Asjoint owners, Plantiff and Defendant are pariners in the Subjact Property.

6. Tor the past several vears Plamtiffs have unilaterally rented out the Subject Property
to various tenants

-

Filed: 7/18/2022 1:50 PMCST Hand County, South Dakota  28CIV22-000009
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Craig and Pamela Van Zee v, Theresa M. Van e
Hand Coungy; THTVI 20000009

7. Upon information and belief, the rental income for the Subject Property has heen
deposited into accounts i which Plamtifts have access and'or contral.

8. Upon information and belief, said rental pavments have not been divided
appropriately between the pariners.

9. Dafendont hos made muftiple demands to Plaintiffs to provide a full and accurate
partnership accounting, including supporting documentation. Plaintiffs have Failed 1o do 2o,

TN ", I TNir

10, Defendant incorporates and alleges Paragraphs 1 through 2, inclusive, as though fully
set Torth herein and further state and allege:

11, Plamtitts have, without communication. been unilaterallv managing. operating, and
disposing of certain Partnership assets, 1o include rents and lease payments, Plantitfs have
failed, despite demand, to provide information relsted to such activities, which is required by
Plantiffs for the proper exercise of their rights and duties az partners. Plaintiffs are required to
supply this information, withowt demand, pursuant to SDCL § 48-7A-405(b).

12. Delendunt is entitled o s accounting of all the buxiness und financinl alfiirs of the
Parmership trom Defendant pursuant to SDCL § 48-7A-405(h),

WHEREFORE. Defendant pravs as follows:

I, ‘That Plaintiffs” Complaint be dismissed against Defendant and that Defendant
recover judgment against the Plaimtiff in an amount deternined at trial;

2. For a full accounting and all documentation of rents commencing from the time in
which Plaintiffs obtained control over the Subject Propenty.

3. That Delendunt recover her costs, dishursements, and atlomeys fee herein;
4. That Flamuff recerve no relief or jadgment agaimst Defendant; and

5. That Defendant be awarded such other and Further relief as the Court may deem just
and proper,

[hated ths 18th I:’I.H_',"D-f .TI.[l_'!.', 22
i Pl
laroh W Tiede, E.qq
OF MGG ANTHEELER LLP
PO Box §023, [ 718 M Sunbem Blvd
Mitchell, STy 5730 -HE2S
Phome - (605) 2065588
ATTOENEYS FOR DEFEMDANT

Filed: 7/18/2022 1.50 PM CST Hand County, South Dakola 29CIV22-000009 ‘i
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DEMAND FOR JURY TRIAL
Delendant hereby demands a trial by jury of wny issue mable of nght by a jury,

Dated this 18th dav of July, 2021,

Tacoh W, Tiede, Exq.

O MoRcANTHEELER LLP

PO Bok 1025, 1718 N Sanboen Blvd
Mitchell, STy 57301- 723

Phouse. (G05) 99655848
ATTORNEYS FCR DEFENDANT

Filed: 7/18/2022 1:50 PM C5T Hand County, South Dakota 29CIV22-000003 v
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Craig and Pamela Van Zee v, Theresa M. Van e
Hand Coungy; THTVI 20000009

CERTIFICATE OF SERVICE

The undersigned hereby certilies tal rue and correct copies of Delendant’s Answer Lo
Plamtiffz" Complaint and Counterclaim and this Certificate of Service in the above-entitled
matler were, on the 18th day of July, 2022, sent by regular U5, Ml with postage prepaid 1o the
following named individual at their last known post ofTice address, to-wit:

ixd Jacoh W. Tiede
Jacob W, Tiede, Fsqg
Of MioRGANTHEELER LLP
PO Box 1025, 1718 M. Sanbam Blwd.
Mitchell, 8D 57301-7025
Phone: (605) 996-5588
ATTORMEYS FOR DEFENDANT

Filed: 7/18/2022 1:50 PM C5T Hand County, South Daketa 29CIV22-000003 g
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JUDGMENT OF DISMISBAL: OF COUNTERCLAIM Page 1 of 1

STATEOF SOUTH DAKOTA ] IN CIRCUIT COURT
‘&g
COUNTY OF HAMNID 1 THIRD JUDMCIAL CIRCIOIT
!
CRAIG AND PAMELA VAN ZEF, ) 2qCTV, 2.0
)
Plaintiffs, )
]
V. ] JUDGMENT OF DISMISSAL
1 OF COUNTERCLAIM
THERESA M. VAN ZEE, )
}
Defendant. |
I

The Plaintiffs’ Motion for Judgment on Fleadings having come on for hearing
before the Court in the Beadle County Courtroom in ITuron, South Dakota, and the
Plaintiffs having appearcd through counsel of record, Lee Schoenbeek and Joc Erickson,
the Defendant having through counsel of record, Jacob Tiede, and the Court having
reviewed the filings of the parties, and the Defendant not having filed a resistance to the
Motion, and the Court having reviewed the relevant statutes, it is herehy

URDERELD, ADJULKELD, ANL DECEEERD that the Defendant’s Counterclaim
seeking a partnership accounting i dismissed, pursuant to both STCL 15-6-12(h)( 5) and
SDCL 15-6G=12(c).

DATED this _ day of September, zozsz.

BY THE COURT
B/14/2027 B:05:27 AM

Horn. Kent Shelton
Cirewit Court Judge

App, 158

Filed on:08/14/2022 Hand County, South Dakota 29C1v22-000009
- Page 33 -



STIPULATION AND ORDER: FOR JURY TRIAL OF EQUITABLE ISBUES Page 1 of 2

MICHAEL D. VAN ZEE,

STATE OF SOUTH DAEKOTA 1 IN CIRCUIT COURT
56
COUNTY OF HAND ] THIERD JUDICIAL CIRCUIT
]
CRAIG AND PAMELA VAN ZET, ] 2001V, 22-9
]
Plaintiffs, ]
]
¢ ) STIPULATION AND ORDER FOR
] JURY TEIAL OF EQUIATABLE
THERESA VAN ZEE and b [SSUES
J
1
]

Defendants.

STIPULATION
The parties hereby stipulate that the equitable issues in this proceeding will be
tricd to a jury whose verdiet should have the same effect as i a trial by jury had been a
matter of right. SDCL 15-6-30(c).
Dated this day of November, 2023.

Attorneys for Plaintiffs
1200 Mickelson Dr., §TE, j10
Watertown, 3D 57201

RICHARDSON, WYLY, WISE, SAUCK &

H[E? ;? /
R V‘;,SE["‘%Z

Attorneys for Defendomits
1 Clonet St

.0, Box 1090

Aberdecn, SD 57402-1030

- Page 856 -

App, 159




STIPULATION AND ORDER: FOR JURY TRIAL OF EQUITABLE ISSUES Page 2 of 2

ORDER
Based on the above Stipulation, it is hereby ORDERED, ADJUDGED AND
DECREED that the equitable issuas in this proceeding will be tried to a jury who's
verdict shall have the same effect as if a trial by jury had been a matter of right.

EY THE COURT:
Attest 11/28/2023 11:57:33 AM

Berisch, Marla )-J/ ’
an e el '--. — -
T ATy e

Cirewit Court Judge

Filed on: 11/28/2023 Hand County, South Dakota 29C1v22-000009
- Page 857 -
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JUDGMENT Page 1 of 1

STATE OF 30UTH DAKOTA ! IN CIRCUIT COURT
CQOUNTY OF HAND f 4 THIRDJUDICIAL CIRCUIT
CRAIG AND PAMELA VAN ZEE, ; 26CIV. 22-9
Plaintiffs, ;
v, ;7: JUDGMENT
THERESA VAN ZEEand i
MICHAEL D), VAN ZEE, 1
Defendants. 3

T he above entitled matter having come before a jury in Hand County, South
Dakota on the 14% day of December, 2025 and the Jury having returned a verdict on
December 15, 2023, and the Plaintiffs, Creig and Pamela Van Zee having been
represented by Lee Schoenbeck, and the Defendants, Michael Van Zee and Theresa Van
Zee baving been represented by Ryan Vogel and the jury having retumned a verdiz! o the
Homorable Kent A Shelton, the Court does now herehy

QORDERED, ADMNUDGED, AND DECREED that based upon the jury verdict, that
judgment be entered for Michael Van Zee in the amount of $38,052, with interest
accruing at ten percent per annum from December 14, 2023; it 16 further

ORDERED, ADJUDGED, ANTI DECREED that a judgment be entered for
Theresa Van Zee in the amount of $38,c52 with interest accruing at ten percent per

annum from December 14, 2025 12/22/2023 8:25:17 AM
BY THE COURT:

Ak e —

Hon, Kent 4. Shelton
Circuit Court Judge

App. 161

Filed on:12/22/2023 Hand County, South Dakota 26C1V22-000009
- Page 1837 -



SATISFACTION OF JUDGMENT & CERTIFICATE OF SERVICE: MICHAEL VANZEE Page 1 of 2

STATE OF SOUTH DAKOTA) IN CIRCUIT COURT
-
COUNTY OF HAND) THIRD JUDICIAL CIRCUIT

- B i B A F b o A & o d o m o oW P o e i o e o R R o o E W kR Em w ok W W W

CRAIG AND PAMELA VAN ZEFE, : 200CIV22-09
Flaintiffs, "
Vg- N
“ SATISFACTION OF
THERESA VAN ZEE and " JUDGMENT AND COSTS
MICHAEL I. VAN ZEE, *
Defendants. %
o B oW e B e bk P w E W e R e W R ok W M @ il W b e W W e ol W ok W R W

Defendant Michael Van Zee, by and through his attorney of record, heraby
acknowleders full and complete satisfaction of the Judgment filed December 22,
2023, in the amount of $38,062.00, coats in the amount of £1,514.84, and intercst 1n
the amount of $3612.08. A total of $40,178 92 has been satizfied in connection with
this matter.

Dated this 9 day of February, 2024,

RICHARDSON, WYLY, WISE, SAUCK
& HIEE, LLP

. 0,

Attorneys fo eresa Van Zee
anid Michazl Van Zee

Ryan 8. Vogel

Cme Court Street

Post Office Box 1030
Aberdeen, SD 5T7402-1030
Talephone No. G05-225-6310
Email: EVogel@rwwsh com

ledd

=

Es

Filed: 2/9/2024 10:10 AM C5T Hand Counly, South Dakota Eﬂﬂlvii-ﬂﬂﬂﬂﬂﬂ'ﬁw .
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SATISFACTION OF JUDGMENT & CERTIFICATE OF SERVICE: MICHAEL VANZEE Page 2 of 2

STATE OF S0UTH DAKOTA)
- 55.
COUNTY OF  BROWN)

On this the & day of February, 2024, before me. the undersigned
officer, personally appeared Ryan 8. Vogel, known to me or satisfactarily proven ta
be the person whose name is subseribed to the within instrument and acknowledged
that he executed the same for the purposes therein contained.

IN WITNESS WHEREOF, | hereunto set mv hand and official seal,

T Hi ; Eu m‘iEHE ’ b d:l? “#’-}

N Notary Public, na?}a
mﬂlmu:um

My Commissifii Expirves: Tﬁ.l’-’;j

CERTIFICATE OF SERVICE

The undersigned, one of the attorneys for Defendants, heveby certifies that on
the 9 day of February, 2024, a true and corvect copy of SATISFACTION OF
JUDGMENT AND COSTS was served through the Odyssey File & Serve system
EEink

Mr. Joseph Erickson

Mr, Lee Schoenbeck
Schoenbeck & Erickson, P.C.
Joa@SchoenbecklLaw . com
Les@SchoenbeckLaw com

Dated this 80 day of February, 4024.

RICHARDSON, WYLY, WISE, SAUCK
& HIEB, LLP

By s/ Ryan 8. Vogel
Attorneys for Theresa Van Zee
and Michagl Van Zee

One Court Streat
Post Office Box 1030

Aberdeen, SD 57402-1030
Telephome No. 605-225-6310

Emezil: RVogelarwweh com

e

Filed: 2/9/2024 10:10 AM CS5T Hand County, South Dakota EEIE:WEE-IIMMEAPP
- Page 1930 -



PLAINTIFF'S EXHIBIT(S}): 24 - RECEIPT 112964 Page 1 of 4
12M18/2023 12:31 PM FILED IN HAND COUNTY SD BY MARLA BERTSCH, CLERK OF COURTS

" Receipt #112964 Hewtel oty Register of D
A3/20/2015 3:38 AN 15 W, 1st Awa

Miliar, 50 57342

Customer:  THERESA WARNTEE i
PO B0 123
BLLUE GRASS, I8 52725

Usper: Dadnn

Drawer: General

Feas:

COPY T paEes £5.00

ToltaiFaes: A5.00
Amcant Recsived: 55400
Change: 20,00

Payments B Refurnds:

Cash 500

-

App. 164

- Page 17896 -



PLAINTIFF'S EXHIBIT(S}): 24 - RECEIPT

112964 Page 2 of 4

-~ Receipt #112083 Hand County Register of Coots
0372373015 3:17 PM 415 W, 1et e
Miliar, SO 57382
Customer;  THERESA YANZEE
PO BOK 123
BLLIE GRASS, TA 52726
Lisgxr! Dty
Drivier: Geraral
Foas!
copy 10 prgag A AL
Takal Fees: S1{LIE]
Amoun] Received: F10.00
_ Change: FL00
Payments & Refunds:
Cish FI0400
L.

Pagea 1787 -

App. 168




PLAINTIFF'S EXHIBIT(S}): 24 - RECEIPT

112964 Page 3 of 4

N Receipt #113074 Hend County Reglster of Desds
D/ D3y B0ES 1555 PM 415 W Ust B
Miller, SO 57362
Customer:  THERESA VANEEE
PO BOX 123
BLUE GRASS, I8 52725
Usar: Diafgt
Dirawenr: Genural
Faes:
Capy 10 pages L1000
TotalFees: 10,0
Amont Recelved: $10.00
Chemea 40,0
Payments & Rafunds:
Cash $10.00
L -
-

- Page 1798 -
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PLAINTIFF'S EXHIBIT(S}): 24 - RECEIPT 112964 Page 4 of 4

(- Receipt #120406 Hancl County Reglster of Deeds
07/00,/ 2019 900 AM 15 W, ist A
Mfler, S0 57362
Customiar:  THERESA WANZEE
« MO
Llzrs Suizy
Dira s or: General
Faas:
COpY 7 pagss .00
Total Feas: §7.00
Amount Received: £7.00
Change £0.00
Payments & Refunds:
Cash $7.00
.
—

- Page 178% -
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IN THE SUPREME COURT
OF THE
STATE OF sOUTH DAROTA

THERESA VAN ZEE
Appellant
Vs,
CRAIG AND PAMELA VAN ZEE
Appelless

Appeal No. 30600

APPEAL FROM THE CIRCUIT COURT
THIRD JUDICIAL CIRCULT
HAND COUNTY, SOUTH DARKUTA

THE HONORABLE KENT A. SHELTON
CIRCUIT COURT JUDGE

APPELLANT'S REPLY BEIEF

RICHARDSON, WYLY, WISE. SCHOENBECK & ERICESON, PC
SAUCK & HIEER, LLFP Me, Lee Schoenbeck

Mr. Zachary W. Peterson Mr. Joe Erickson

Mr. BEyan 5. Vogel 1200 Midkelgon Drive, Suite 310

Ms. Brianna . Haugen Watertown, S0 57201

Post Office Box 1030 (G05) BEA-0010

Aberdeen, SD BT402-1030 Attorneys for Appellees

(605) 225-6310

Attornevs for Appellant

NOTICE OF AFPPEAL FILED
JANUARY 18, 2024

{OOTEZ585. DOCK (1}

Filed: Sv42024 218 PM CST Supreme Court, State of South Dakota #30600
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PRELIMINARY STATEMENT

Recognizing the obvious problem they have with this Court's decigion
m Conway v, Conway, 487 N.W.2d 21 (5.1), 1992}, Craig and Pamela resort to
misstating Theresa’s testimony and mischaracterizing her argument, to try
to convert the appellate argument into a game of "gotcha.” Crailg and Pamela
have no legally viable excuse for their silent retention of rental income from
Theresa's undivided one-hall share in the Subject Property for over a decade.
The Circuit Court’'s summary judgment decisions were erroneous and should
be reversed.

REPLY TO APPELLEES' ARGUMENT

A. Craig and Pamela’s factual recitation takes liberties with the
record regarding Theresa's supposed knowledge.

A elaimed “fact” which pervades Craig and Pamela’s brief makes its
first appearance on pages 7-8, and ig ropeated on pagoe 10: “Tn 2015, Theressa
had the Hand County Register of Deeds send Theresa copies of all the deeds
that had Theresa's name on them.” Cited for this are Theresa's testimony
and receipts, The content cted does not give any indication of what
documents Theresa received in 2015, Nor does she remember, Craig and
Pamela argue that "Theresa knew her name was on the real property in
2015," citing page B2 of the transcript. (Appellees” Br_, at 10-11.) Here is how
Theresa testified on page 82:

() B0 way back i 20015, you know that your name is on
praoperty in Hand County. right?

HIOTE2E35.DOCK 1 1} 1



A [ didn't really read through the papers. [ don't remember.

(5] Didn't vou, in fact, confront vour mother about it?

A When my mom wos dving, I knew — 1 found out Craig's
nams was over by grandma and | went home and asked
her about it.

(T82.) (Emphasiz added.}

Patricia was sick and dying around 2020, and that is when Theresa
testified that she learnad that Theresa and Craig were co-tenants on the
Subject Property. (T 58-5%) Yet. from the evidence set forth above, Craig
and Pamela repoatedly leap to the assertion that Theresa lnew she was a co-
tenant with Craig in 2015, even going 2o far as to argue that *[alt trial, the
jury heard that in 2015 Theresa received the deed that showed her name on
the property as a joont tenant.” (Appellee’s Br., at 19.) Hepeatedly saving it
does not make it an undisputed fact, Craig and Pamela's suppositions about
what Theresa lknew in 2015 are not supported by what they cite.

B. Theresa’s claims have not changed.

Craig and Pamela have contrived a “goteha” type argument about
Theresa changing har position in this appeal. Theresa’s position has not
changed. It remains focused on Craig and Pamela's silemt retention of rental
imcome derived from real estate Theresa owned as a co-tenant with Craig and
Pamela,

Theresa's position that Craig and Pamela retained money earnad from

her real estate is borme out by Craie and Pamela's own factual recitation.

£

{0TH2ZE35. DOCK / 1}



They list information regarding Patricia’s tax returns from 2013-2020 to
show that Patricia received income even after she deeded the real estate to
Craig. (Appellees’ Brief, at 7.} While it 1= true that Patricia was furnished
with $15,000-817 000 each vear, that was a small price to pay for Craig.
Between 20018 and 2020, he was depositing rent checks that ranged from
186,600 to 3325400 for renting out all the land. (R 788-791, 1048-1051,
1062-1054, 1065-1057, 1063-1060.) All the rent payments he received from
the tenants were deposited into the Van Zee farm account at American Bank
and Trust - Craig's only checking account, which was never utilized by
Patricia. (T2 36, 40, 43) Commingled in these amounts were the paymenta
he received Ffrom the Subject Property acres,

Craig also pard $31.000-33.000 toward the annual payvment on
[Mesmond's note. (T2 38-39; CR 1731.) However, Craig testified at trial that
he “got the home place to take care of dad'’s note[,]” so the Subject Property
did not have anvthing to do with that payment. (T2 27 Later, Craig
tostifiod that Patricia wanted him to keep all the land together to pay on
Desmond’s debt, and “[e]verything went to that debt.” (T2 46.) “Evervthing”
cortainly did not go to that debt; rather, Cralg paid the annual payment and
nothing more, ensuring that more stayed with him. (T2 28-39; CK 1731.)

Craig and Pamela do not dispute that they received all the rental
income. They just chalk it up to a supposad agreement that they were

supposed to keop the land togetheor and use the income to support Patricia

HIOTE2E35.DOCK 1 1} 4



and pay debit. Their misguided insistence that the rental income from the
Subject Property was used exclusively for Patricia’s support and to payv down
debt explamns why Theresa references the “daimed agreement.” (Appellees’
Brief, at 3.) It is a "claimed sgreement,” because it is simply what Craig and
Pamela say it is to suit their position. Theresa was obviously never told
anything about it. because as Craig and Pamela suceinctly acknowledge:
"Craig and Theresa didn't talk.” {(Appellees’ Brief, at 10} Sinece Craig was
cashing the rent checls and keeping the remaining balance after the
payments reforenced above, that is a problem for Craig under Conway,

Deapite the obvious disparity between the payments to Patricia and
the bank, versus the amounts Craig and Pamela collectad and retained, Craig
and Pamela repeatedly sugrest that Theresa has changed her position and
simply acquiesced in receiving no rental income. (Appellees’ Br., at 14, 17,
18.) Theresa can only assume that Craig and Pamels are being purposely
obtuge. Thoresa knew nothing about Craig and Pamela retaining hundreds
of thougands of dollars, while furnishing Patricia a small fraction of what
thev collected annually. They argue: “If Theresa’s new story on page 22 of
her Appellant’s Brief is true, and she agread with rental imcome going for the
support of her mother, the undisputed evidenece 15 that her mother continued
to receive rent all the way until her mother died, what is the basis for

Theresa's complaint on appeal.” (Appellees’ Be., at 18

HIOTE2E35.DOCK 1 1} 4



While this question was presumably rhetorical, Theresa will answer it:
Theresa’s complaint is that, unbelknownst to her, hundreds of thousands of
dollars in rent related to property she owned were being secretly converted by
Craig and Pamela. It is undisputed that Theresa received nothing from
Craig. (T2 43) The fact that Theresa did not know what was happening
with the rental income only further underscores the breaches of duty
committed by Craig and Pamela as her co-tenants, and the errors made by
the trial court m dismissing or diminishing her elaims before they ever got to
trial.

C. Az in Conway, it was Uraig and Pamela’s receipt of co-tenancy
money that ereated a duty of trust and confidence and a duty
to disclose.

Craig and Famela state: "“Theresa's bare argument is that Craig and
Pamela are her liduciaries because their mother put them all on the title to
the real property at some point in time." (Appelless” Br., at 156} That is not
Theresa's argument at all. Tn fact. in her Appellant’s Brief, Theresa
exprogsly advisad the Court that it necd not reach a eategorical rule that a
fiduciary duty exists between co-temants. (Appellant’s Br.. at 20.)

Rather, Theresa's argument is that co-tenants who acquire posgession
and control over property commeon to the co-tenancy are trustees or
fiduciaries for fellow co-tenants. Conway at 471, B0 N.W 2d at 159; Clavton
v. Clavien, 75 So. 3d 649, 605 (Ala. Civ. App. 2011} {(quoiing Faust v. Faust,

251 Ala. 35, 37, 36 So. 2d 232, 233 (1948 (° _ . _ [i]t has become a settled rule

o
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in this country that a eotenant who has received money from third persons
for the use of the commeon property becomes a trustee for the amount
oollected for the benefit of his cotenants . . 7). On page 15 of the Appellees’
Brief, Craig and Pamela head their argument: “There is no fiduciary
relationship for tenants in common, absent special circumalancea,”
(Emphasis added.) The “special circumstances” is that Craig and Pamela
received money from third persons for the use of the Subject Property. Craig
and Pamela's receipt and retention of those funds, and their failure to protect.
and secure those funds for Theresa's benefit, or even diseloge any details to
Theresa, tolls the statute of limitations and gives rise to their liability for
breach of fiduciary duty in this case.

Craig and Famela argue repeatedly that they had no special
relationship with Theresa that obligated them to tell her anything. Hut to
reach that conclusion, they must flatly ignore the Conway decision, as well as
the body of case law that has developed around the country. “[A]
raelationship of trust and confidence existg to thoe extont that each co-tonant
has a duty to sustain or at least not to aszail, the common interest or title.
and one co-tenant will not be permitted to obtain a secret profit to the
disadvantage of the other co-tenants where all must act in unison.”™ Conway,
487 N.W.2d at 24 (gquoting 86 ) 8. Tenancy in Commeon § 17 (19540, In
South Dakota, if a trust or confidential relationship exists beiween the

parties. which imposes a duty to disclose, mere silemoe by the one under that

HIOTE2E35.DOCK 1 1} &



duty constitutes fraudulent concealment. Id. Therefore, this Court concluded
in Conway that “a confidential relationship existed between Margaret and
Crerald and Gerald had a daty to disclose that he was receiving all rental
income from the farm.” Jd.

Crailg and Pamela assert that there was a life estate reserved for the
mother in Copway. (Appellees’ Br., at 16-17.) That changes nothing about
the Court's analysis in that case, and it changes nothing about this case.
Conway s concerned with the duties owed between co-tenants when one co-
tenant i= receiving the rent from the jointlv-owned property. Craig and
Pamela were the co-tenants recetving the rent. They owed a duty of
disclosure to Theresa that they did not meet, The trial court’s willingness to
overlook those facts and grant their motion for summary judgment was error,

Craig and Pamela also devote much of their briel incorrectly repeating
that Theresa was aware of her ownership interest as a co-tenant as early as
2015, They again miss the point. Enowledge relating to the title was
immaterial to the Court’s raling in Conway:

Trial court held that discovery in 1983 of the warranty deed put

upen Margaret the duty of further inquiry and notice, We do not

agree, We cannot make the inductive leap binding Margaret

with knowledge of Gerald's elaim to all rental income, based on
her discovery of the warranty deed’s existence,

Id. at 24
Here, too, the facts are elear that Craig and Pamela were retaining

rental income that went leagues beyvond the modest support provided to
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Patricia and the annual loan payment tied to the home place. Their
arguments for distinguishing Conway are unconvineing,

Cralg and Pamela owed the same duty to disclose their receipt of the
rental income on the Subject Property as Gerald did in Conway. They make
no claim that they disclosed any details regarding their retention of the
rental income from the Subject Property to Theresa. In fact, it is undisputed
that they kept as quiet as Gerald about their retention of all the rental
meome from the Subject Property. Under these cireumstances, the Cireut
Court committed error by pranting Craig and Pamela’s motion for summary
Judgment on the fiduciary duty and statute of hmitations issues.

. Craig and Pamela’s wrongful gains from retaining the Subject
Property rent are obvious, and summary judgment was
improper on the constructive trust claim.

Craig and Pamela ask "how is Theresa the victim of 'fraud, accident,
mistake, undue influence, violation of a trust, or other wrongful act, given
what she admitted she knew? {(Appellecs’ Br_. at 22) Continuing in the
apirit of angwering their questions, Therega would respond in throe parts,

First, as discussed proviounsly in Section A.. the arguoment that Theresa
knew she owned the land with Craig as a co-tenant i 2015 18 oft repeated,
but not supported. The extent of Theresa's knowledge was not an undisputed
fact that supported summary judgment on the constructive trust claim,

Second, Craig and Pamela's assertion seems to be that they did not

gain anvthing. They onee asain mention the family debt and their support of
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Patricia, but conveniently omit the math. Section B, above, explains why the
argument that they were simply acting out of benevolence does not fit. Craig
testified he was given the home place to serviee his father's debt, Even f
Craig's own testimony is ignored, the annual loan payment plus the $15,000-
17000 paid per vear to Patricia comes m at just under 550,000 per vear,
Craig and Pamela kept the balanes for 10 vears, including hundreds of
thousands of dollars generated from the Subject Property acres. They clearly
gained from Theresa's real estate.

Third, Craig and Pamela finish with “thore is no evidence that Craig
and Pamela engaged in “fraud, accdent, mistalie, undue mfluence, violation
of a trust, or other wrongful act.” (Appellees’ Br., at 22.)  In addition to
perfectly matching Conway's discussion of frandulent concealment, Craig and
Pamela's actions comstitute deceit, which is defined in South Dakota to
include “[t]he suppression of a fact by one who is bound to disclose it." SDCL
20-10-2. Asg established in the precoding sections, Craig and Pamela weore
houni to disclose to Theresa that they were reeeiving the rental income from
the Subject Property. Consway. 487 N.W 2d at 24 ("a confidential relationship
existed betweoen Margaret and Gerald and Gerald had a duty to disclose that
he was receiving all rental income from the farm™). Fraudulent coneealment.,
deceit, and breach of fiduciary duty, as argued above, undoubtedly qualify as

“wrongful acts.”
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Also, Theresa's counterclaim states “[pllaintiffs azsumed control of the
property without Theresa's knowledge.” (CR 184 SDCL 55-1-T provides
that *|o]ne who detams a thing 1= an mmplied trustes thereof for the benefit of
the owner.” Here, it is undisputed that Craig and Pamela detained all the
rental income from the Subject Property. SDCL 55-1-7 also supported the
imposition of the comstructive trust in this case.

The trial court committed error in its analysis of the Aduciary duty and
fraudulent concealment issues, which earried over to its consideration of the
constructive trust claim,

E. Theresa did not consent to Craig and Pamela retaining
hundreds of thousands of dollars in rent earned from her
undivided one-half interest in the Subject Property.

Craig and Famela relv on this undisputed fact in their factual
recitation: "Craig and Theresa didn't talk.” (Appellees’ Brief, at 10.) Yet, by
pages 22-24 of their brief, they shift to arguing that Theresa consentod to
their retention of all rent relating to the Subject Property. Thoy also equate
Thoresa being alright with rent proceeds being usoed to support her mother
when her mother owned the real estate, to comsenting to Craig and Pamela
retaining the rent proceeds from the Subject Property from 2010 until elose to
Theresa’s death, But at no point do they point to Theresa's testimony, or
their own testimony, to establish Theresa consented to anything.

Theay point to Estate of Thacker v. Tirmm, 2023 S.D. 2, 984 N.W 24 679,

for the proposition that “[c]lomsent defeats convarsion.” (Appellees’ Br., at 23))
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That was an uncontroversial proposition in that case. “The cirenit court
found that Thacker knew of and consented to Timm's subsequent disposition
of the funds from those CDs, This finding 13 supported by evidence in the
record and is not clearly erroneous,” ld, at 9 43, 984 N.W.2d at 6932, Indesd,
the trial court’s recitation reflected that the Estate's claim was dubious. The
decedent, Owen Thacker, agresd with the money in his accounts being used
to take care of himsell and his significant other, Vicky Timm, whose “actions
were conductad with [Thacker's| knowledge and correspond with his wishes "
1d. ot 9§ 42, 984 N.W.2d at 692,

Estate of Thacker gives a sense of the type of consent that defeats a
conversion claim. Craig and Pamela established no similar facts here, which
12 why summary judgment should have been sranted to Theresa on her
conversion claim, Neither Craig nor Pamela said anything to Theresa about
the fact that they jointly owned the land together. (T 59 66, B8: T2 35.)
Likewize, Craig and Pamela did not advize Theresa of the leases that were in
place, much less have hor sign as a landowner. (T 62-65; T2 23.36; CR TAS8-
791, 10501060 How could Theresa have consented when it is nndisputead
that she was not consulted by her costenants abont anyvthing?

From the time Craig became a co-tenant with Theresa m 2010 to this
lawsuit, Craig, and later Craig and Pamela, exercised control over 8223,830
in rental income off the Subject Property that related to Theresa's undivided

one-half interast. (T2 23, 43, 64: CR T88-791, 1048-1060.) Summary
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judgment should have been granted in Theresa's favor. Under SDCL 21-3-
311). she was entitled to a judgment for the monev converted plus interest.

F. The trial court abused its diseretion by permitting irrelevant
and unfairly prejudicial evidence.

Craig and Pamela offer no explanation or authority to explain why
Patricia's wishes with respect to the Subject Property from 2010 to her death
have any legal relevance to whether thev, as Theresa's co-tenants, were
unjuatly enriched when they retained all rent procesds relating to the Subject
Property. They were permitted to make an “agreement” with Patricia the
focal point of their defense, essentially allowing Patricia, Craig, and Pamela
to dictate Theresa's legal rights. The trial court’s evidentiary rulings have
nothing to do with “justice,” and everything to do with permitting an
improper diversion from the real issues of Theresa's unjust enrichment claim.
The trial court abused its dizeretion, and Theresa was unfairly prejudiced.,

CONCLUSION

Theresa respectfully requests that the trial court's summary judgment
rulings be reversed, and this case be remanded for entry of judpment in
Theresa's favor for the 5223 830 in renial income withheld from her plus
intarest.

Respectfully submitted this 4% day of September, 2024,

RICHARDSON, WYLY, WISE, SAUCK
& HIEE, LLF

By &l fachary W. Poterson
Attorneys for Appellant
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