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JURISDICTIONAL STATEMENT 

  The United States District Court for the District of South Dakota, Northern 

Division, pursuant to SDCL 15-24A-1, certified three questions to the South Dakota 

Supreme Court in its Memorandum Opinion and Order dated December 7, 2018. The 

South Dakota Supreme Court issued an Order Accepting Certification on January 3, 

2019. This Court has authority to answer the certified questions under SDCL Ch. 15-24A, 

et seq.  

PRELIMINARY STATEMENT 

  The Court has received a copy of the record before the United States District 

Court. Documents from Case 1:17-cv-01002-CBK will be referred to by the document 

filing number and the referenced page. Documents from Case 15-16-cv-05101-LLP will 

be included in this brief’s Appendix and be referred to by the specific Appendix numbers. 

Additional deposition excerpts will also be included in the Appendix. This brief is being 

submitted on behalf of all Defendants. If differences among Defendants arise during 

subsequent brief, each Defendant’s individual counsel will submit their own response. 

A STATEMENT OF ISSUES  

The certified questions for this Court’s consideration are as follows: 

I. Does SDCL 47-34A-303 invalidate personal guarantees signed by members of 

an LLC in their capacity as members (a) if that LLC has not amended its 

articles of organization to state that its members are liable for the LLC debts, 

obligations, and/or liabilities in their capacity as members and (b) members 
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have not consented in writing to the adoption of any such provision or to be 

bound by such a provision?  

Relevant Statutes and Cases: 

SDCL 47-34A-303(c) 

U.L.L.C.A.  § 303 (UNIF. LAW COMM’N 1996) 

Puelo v. Topel, 856 N.E.2d 1152 ( Ill. App. Ct. 2006) 

Dass v. Yale, 3 N.E. 3d 858, 866 (Ill. App. Ct. 2013) 

II. Does SDCL 53-9-1 apply so as to prohibit plaintiff from recovering under the 

guarantees if the guarantees violate SDCL 47-34A-303?  

Relevant Statutes and Cases: 

SDCL 53-9-1 

SDCL 47-34A-303(c) 

    Norbeck & Nicholson Co. v. State, 142 N.W. 847 (S.D. 1913) 

    Minnesota, D & P. Ry. Co. v. Way, et. al., 148 NW 858 (S.D. 1914) 

III. What is the legal effect of the LLC’s operating agreement permitting 

members to personally guarantee corporate debts but only by a “vote” of the 

majority of members when there is no evidence of any such “vote”? 

    Relevant Statutes and Cases: 

    SDCL 47-34A-303(c) 

STATEMENT OF THE CASE 

  On November 7, 2016, SDIF Limited Partnership 2 (“SDIF LP2”) commenced an 

action in South Dakota State Court, Fourth Judicial Circuit, seeking repayment of an EB-

5 loan made to Tentexkota, LLC, for construction and operation of the Deadwood 

Mountain Grand. (Doc. 1-1). Plaintiff’s complaint sought repayment against the 
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individual members of Tentexkota through guaranty and pledge agreements and not 

through foreclosure of the mortgages. Id. 

  On November 8, 2016, prior to service of SDIF LP2’s lawsuit, Tentexkota and its 

members filed a Federal Court Action in the Western Division against SDIF LP 2, Joop 

Bollen, SDRC, Inc., and John Does 1-65 seeking declaratory judgment that the Guaranty 

and Pledge Agreements violated 8 C.F.R. § 204.6 and were void pursuant to SDCL 53-9-

3. (App. 001).  

  On November 15, 2016, SDIF LP2’s state court action was removed to federal 

court. (Doc. 1) The lawsuits were then consolidated with SDIF LP2’s collection action 

proceeding as the main case and Tentexkota Defendants’ (“Tentexkota”) declaratory 

judgment action proceeding as a third-party claim. Following consolidation, venue was 

changed to the Northern Division, with the Honorable Charles B. Kornmann presiding. 

(Doc.15). 

  On June 2, 2017, the Court issued a Memorandum inquiring into SDCL 47-34A-

303(c)’s impact on the Guaranty and Pledge Agreements. (Doc. 43). Tentexkota moved to 

amend its claims to include SDCL 47-34A-303 on October 19, 2017. (Doc. 53). The 

Court granted Tentexkota’s motion and its Amended Answer and Third-Party Complaint 

was filed on December 20, 2017. (Doc. 67). 

On June 16, 2018, the Court allowed Tentexkota to amend its claims a second 

time to include language that there was no vote under Section 7.6 of Tentexkota’s 

Operating Agreement allowing members to personally guarantee the debts of the LLC. 

(Doc. 137).  
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On July 9, 2018, the Court permitted SDIF LP2 to amend its Complaint to include 

allegations that the individuals who owned a membership interest in Tentexkota through 

another LLC could not be afforded protection under SDCL 47-34A-303(c). 

SDIF LP2 moved for summary judgment on September 19, 2018, with cross 

motions for summary judgment by Tentexkota and the remaining Third-Party Defendants 

being filed on October 10, 2018. (Docs. 160; 168; 176). 

In its December 10, 2018, Opinion and Order, the District Court found that SDCL 

47-34A-303(c)’s impact on the Guaranty and Pledge Agreements was a question of law 

affecting the determination of whether Tentexkota was entitled to dismissal of Plaintiff’s 

claims. (Doc. 205). The Court concluded that given the lack of any authority on this 

issue, it was appropriate to certify the questions presented in this case to the South 

Dakota Supreme Court. Id. This Court accepted the certification by an Order dated 

January 3, 2019. 

STATEMENT OF FACTS 

The EB-5 immigrant investor program, created in 1990, allows foreigners and 

their immediate relatives to apply for permanent resident status in the United States if 

they invest $500,000 in rural projects that create at least ten jobs. (Doc. 177.1). Governor 

Janklow’s office saw the program as a tool for attracting foreign investment to South 

Dakota, and, through a partnership with Northern State University, South Dakota created 

its EB-5 program in 2004. (Doc. 177.2). 

South Dakota’s first EB-5 projects were structured as direct investments, under 

which foreign investors placed money directly into South Dakota businesses. Id. By 

2007, Northern State University employee, Joop Bollen, began transitioning the program 
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away from direct investments and into loan model investments. Id. Through the loan 

model, Bollen created limited partnerships in which his own corporation, SDRC, Inc., 

served as the general partner and the foreign investors as the limited partners. Id. The 

loan model structure gave Bollen the ability to not only manage South Dakota’s EB-5 

program, but to also personally profit from each project. Id.  

TENTEXKOTA, LLC 

  Converting the historic Homestake Mining Co. into a music venue became the 

dream of Bill McDavid, a Texan enamored with the music industry. (App. 003). McDavid 

strategized for several years, hiring architects and developing conceptual plans for its 

development, but in the end, his plans fell apart and the project sat idle. Id. 

  Tentexkota, LLC, was incorporated in 2006 to resume McDavid’s project and to 

finish converting the historic Homestake Mining Co. in Deadwood, into a casino, bar, 

restaurant, and event center, called the Deadwood Mountain Grand (“DMG”). Id. 

(Wheeler 30(b)(6) depo at 13-17). 

  During organization, Tentexkota took steps to limit its members’ liability. (Doc. 

177.7). In its Articles of Organization, filed on November 20, 2006, Tentexkota included 

the following language in Article Six: “No members of the company are to be liable for 

its debts and obligations pursuant to SDCL § 47-34A-303(c).” Id. In its Operating 

Agreement, effective March 28, 2007, Tentexkota defined members in section 4.1(C) as 

follows: “Any person may be a Member unless the person lacks capacity apart from the 

Act.” (Doc. 177.13). Section 4.3 provides that “Except as otherwise expressly agreed in 

writing, no Member or Officer shall be liable for the debts, obligations or liabilities of the 

Company, including under a judgment decree or order of a court.” Id.  
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 To get the project off the ground, the members of Tentexkota funded the project 

through a $10,150,947 capital investment. (Doc. 47 at 10). 

EB-5 FUNDING 

  Bollen vetted the DMG project for additional EB-5 funding in 2009 and issued a 

Confidential Offering Memorandum (“COM”) to foreign investors not long after. (Doc. 

39-8). The COM called for two forms of security for any loan made to Tentexkota. Id.at 

30. The first was a $32,500,000 first mortgage on the DMG property followed by 

personal guaranty and pledge agreements from Tentexkota’s members. Id. 

  On April 28, 2010, SDIF LP2 loaned Tentexkota $28,000,000 for construction of 

the DMG. (Docs. 39.10-39.14). The loan documents included a credit agreement, a 

security and pledge agreement, a collateral assignment and a mortgage on the DMG 

property. Id. Joint and several guaranty and pledge agreements were also signed by 

Tenexkota members Dale Morris, Marc Oswasld, Michael Gustafson, Tim Conrad, 

George Mitchell, Ronald Wheeler, W. Kenneth Alphin and Dwight Wiles. (Docs. 117.21-

117.28). 

  In April 2010, Morris, Oswald, Alphin and Conrad owned their membership 

directly in the LLC. Gustafson, Mitch ell and Wiles indirectly owned their membership 

interest. (Doc. 163.1). Gustafson through his limited liability company, Double Bar X 

Ranch, LLC; Mitchell through his limited liability company, Original Deadwood 

Partners, LLC; and Wiles through his limited liability company Division Street Partners, 

LLC. Id.  Although the company executed a Consent to Take Action of Members of 

Tentexkota for the LLC to enter into the loan, it never amended its articles of 
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organization, section six, or its operating agreement to allow members to personally 

assume the debts of the company. (Doc. 163.1). 

  On April 4, 2011, SDIF LP2 loaned Tentexkota an additional $4,500,000. (Docs. 

39.16-39.20; 39.29-36). The second loan included an amended credit agreement, 

amended security and pledge agreement, amended collateral assignment and a second set 

of guaranty and pledge agreements signed by the same members. Id. The members 

owned their interests as members in the same manner as 2010, and again the LLC did not 

amend section six of its articles of organization or its operating agreement to allow 

members to personally assume the debts of the company. (See Doc. 137). 

Forbearance Agreement 

  Despite the best efforts of its members, the DMG was unprofitable and 

Tentexkota was unable to repay the loan by its 2015 deadline. In June 2015, Tentexkota 

paid SDIF LP2 $1,500,000 and a 1% interest rate increase in consideration for a one-year 

forbearance on the loan. (Doc. 39.9). By 2016 the DMG was still struggling financially 

and, despite having paid $6,700,524.48 in interest over time, Tentexkota could still not 

repay the $32,500,000 loan. (See generally Doc. 47). 

Litigation 

  SDIF LP2 moved to enforce repayment of the loan in the fall of 2016. Rather than 

foreclose on its mortgage interest, SDIF LP2 sought to enforce the loan repayment 

against the individual LLC members. (Doc. 1-1). The unique nature of South Dakota’s 

LLC statutes resulted in the questions presented to this Court. (Doc.207) 
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STANDARD OF REVIEW 

  Although this Court does not technically sit as an appellate court, as the matter 

came to the Court as a certified question from the United States District Court for the 

District of South Dakota, the Court employs the same legal standard that it would use 

when reviewing an appellate case.  Unruh v. Davison Cnty., 2008 S.D. 9, ¶ 5, 744 N.W.2d 

839, 841–42. “The construction of a statute is a question of law.” Id. This Court has also 

held that when interpreting a statutes, it begins “with the plain language and structure of 

the statute.” Farm Bureau Life Ins. Co. v. Dolly, 2018 S.D. 29, ¶ 9, 910 N.W.2d 196, 199-

200. “When the language in a statute is clear, certain, and unambiguous there is no reason 

for construction, and the Court’s only function is to declare the meaning of the statute as 

clearly expressed.” Id. 

ARGUMENT 

I.  SDCL 47-34A-303 invalidates personal guarantees signed by members of an 

LLC in their capacity as members (a) if that LLC has not amended its articles of 

organization to state that its members are liable for the LLC debts, obligations, 

and/or liabilities in their capacity as members and (b) members have not consented 

in writing to the adoption of any such provision or to be bound by such a provision.  

 

  The historical advantage of doing business as an LLC is the ability of the 

members, as the owners of the business, to limit their personal liability for the business’s 

debts and obligations. See generally Ann K. Wooster, Construction and Application of 

Limited Liability Company Acts—Issues Relating to Personal Liability of Individual 

Members and Managers of Limited Liability Company as to Third Parties, 47 A.L.R. 6th 
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1 (2009). South Dakota was within the first wave of states to adopt LLC legislation, 

becoming one of only 19 states, as of 1993, to authorize limited liability companies.1  

  The first-generation statutes contained strict mandates that dictated what must be 

contained in the LLC organizing documents, more so than the unique needs of each 

business relationship. Patrick G. Goetzinger, Brian K. Kirby, & Terrance A. Nemec, The 

South Dakota Limited Liability Company Act: The Next Generation Begins, 44 S.D. L. 

Rev. 207, 211 (1999). 

  South Dakota has always, by statute, defined the parameters through which a 

creditor may impose personal liability on the members of an LLC. See generally 1993 

South Dakota Laws Ch. 344 (S.B. 1993); SDCL Ch. 47-34A. Under the first-generation 

statutes, there was no member liability: 

Section 17. Neither the member of a limited liability company nor the 

managers of a limited liability managed by a manager or managers are liable 

under a judgment, decree or order of a court, or in any other manner, for a 

debt, obligation or liability of the limited liability company.  

 

1993 South Dakota Laws Ch. 344 (S.B, 1993). After amending its LLC statutes in 

1998, the legislature provided a strict, two-step requirement to impose liability 

upon LLC members: 

(c) All or specified members of a limited liability company are liable in their 

capacity as members for all or specified debts, obligations, or liabilities of 

the company if: 

 

  (1)      A provision to that effect is contained in the articles of organization;  

    and 

                                                 

1 In 1993, Senate Bill 139, entitled “An Act to Provide for Limited Liability Companies,” 

was unanimously passed by the South Dakota Senate, and was passed by the House on a 

62 to 2 vote. Former Governor Mickelson signed the bill, and it became effective as 

S.D.C.L. section 47-34 on July 1, 1993. The Limited Liability Company Act was initially 

codified in S.D.C.L. section 47-34. 
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(2)      A member so liable has consented in writing to the adoption of the 

provision or to be bound by the provision. 

 

If the proper procedures are not met, liability cannot be enforced against the individual 

members.  

A. South Dakota statutes were amended to allow member liability only if the written 

requirements are met 

 

  The Uniform Limited Liability Company Act (“ULLCA”) was completed in 

1994. By November 1995, commentators noted that ULLCA §303 could invalidate 

guarantees without the proper filings. See 3 Ribstein and Keatinge on Ltd. Liab. Cos. 

Appendix D-3; 2 Ribstein and Keatinge on Ltd. Liab. Cos. §12:5; Larry E. Ribstein, The 

Emergence of the Limited Liability Company, 51 BUS. LAW 1, 6 (Nov.1995). In 1996, 

the drafters of the uniform act acknowledged that the written waiver to the articles of 

organization, albeit unusual, was important.  See Uniform Limited Liability Act § 303 

cmt. (1996). Regardless, South Dakota adopted ULLCA §303 in its entirety in 1998.  

  In 2006, the uniform law commission proposed a Revised Uniform Limited 

Liability Company Act (“RULLCA”), which removed the language from §303 and 

replaced it with new language under §304, which removed the written requirements of 

§303. South Dakota rejected these changes, and, despite amending its LLC statutes nine 

times, left SDCL 47-34A-303 unchanged. 

   By adopting ULLCA in 1998, the legislature provided for flexibility in the 

liability shield, amending the statute to contain provisions by which to impose liability 

upon members rather than prohibiting it outright. But by rejecting the changes proposed 

in RULLCA, the Legislature declined to allow for an automatic waiver of liability 

through guaranty agreements.  
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B. The unusual characteristics of SDCL 47-34A-303 are currently only enacted in 

five states 

 

   Other than South Dakota, only four states’ LLC statutes contain the language 

found in ULLCA § 303. Namely, they are: Hawaii2, Illinois3, South Carolina4, and West 

Virginia5.  

  Illinois is the only state to address the written requirements of §303(c)6. In Puelo 

v. Topel, the Illinois Appellate Court was presented with a situation where a defendant 

LLC failed to pay independent contractors for work performed on behalf of the LLC. 856 

N.E.2d 1152, 1153-54 (Ill. App. Ct. 2006).7 After the LLC was dissolved, the 

independent contractors filed suit against the LLC and its only member. Id. The parties 

disputed liability under the language found in RULLCA § 303. Id. at 1154. 

  Prior to adopting its current statute, which contains the written requirements 

found in ULLCA § 303(c), Illinois’ statute contained the following language similar to 

RULLCA § 304: 

(a) A member of a limited liability company shall be personally liable for 

any act, debt, obligation, or liability of the limited liability company or 

another member or manager to the extent that a shareholder of an Illinois 

business corporation is liable in analogous circumstances under Illinois 

law. 

 

                                                 

2 HAW. REV. STAT. ANN. § 428-303 (West 1996); Hawaii has no case law on point. 
3 805 ILL. COMP. STAT. ANN. 180/10-10 (West 1998) 
4 S.C. CODE ANN. §33-44-303 (West 1996) 
5 W. VA. CODE ANN. §31B-3-303 (West 1999) 
6 Codified at 805 ILL. COMP. STAT. ANN. 180/10-10 (West 1998) 
7 The case itself does not involve the use of guaranty agreements but does provide 

instructive insight into Illinois treatment of the language found in ULLCA § 303 and 

RULLCA § 304. 
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(b) A manager of a limited liability company shall be personally liable for 

any act, debt, obligation, or liability of the limited liability company or 

another manager or member to the extent that a director of an Illinois 

business corporation is liable in analogous circumstances under Illinois 

law. 

 

805 ILCS 180/10–10 (West 1996); see also Dass v. Yale, 3 N.E. 3d 858, 866 (Ill. App. Ct. 

2013) (noting that the amended statute 10-10, codified at 805 ILL. COMP. STAT. ANN. 

180/10–10 (1998) contains substantially the same language as § 303 of the Uniform 

Limited Liability Company Act (1996)). 

  In 1998, the legislature amended the Illinois statute to remove the language in 

subsection (a). The Puelo court held that in doing so, “the legislature meant to shield a 

member of an LLC from personal liability.” 856 N.E.2d at 1157.  As a result, the court 

declined “plaintiffs’ request to ignore the statutory language” and waive the written 

requirements of the statute, holding that “no rule of construction authorizes this court to 

declare that the legislature did not mean what the plain language of the statute imports.” 

Id. at 1158. 

  Puelo was upheld in 2013 in Dass. The Dass court held that language of the LLC 

Act “clearly indicates that a member or manager of an LLC is not personally liable for 

debts the company incurs unless” there is both a written provision in the LLC’s articles of 

organization and a written agreement signed by the members consenting to be bound by 

that provision.  3 N.E.3d at 866 (quoting Puelo, 856 N.E.2d at 1156).  Because in Dass 

those written provisions did not exist, the court held that the LLC managing member was 

not personally liable for the debt obligations of the LLC.  Id. 

  Although Puelo and Dass did not involve personal guarantees, the case itself is 

instructive on the unique importance of the written requirements. Importantly, this Court 
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follows the same standards of statutory construction as the court in Puelo. See Dale v. 

Young, 2015 SD 96, 873 N.W.2d 72. Specifically, “the language expressed in the statute 

is the paramount consideration” and “if the words and phrases in the statute have plain 

meaning and effect, we should simply declare their meaning and not resort to statutory 

construction.” Id. at ¶ 6 (alteration omitted) (quoting In re W. River Elec Ass’n, Inc., 2004 

S.D. 11, ¶ 15, 675 N.W.2d 222, 226). 

  Under Puelo, adherence to the written requirements of §303 is required to hold 

members of an LLC liable for its debts. That court’s reasoning is equally applicable here. 

By rejecting the automatic waiver found in RULLCA § 304, the South Dakota 

Legislature consciously chose to shield a member or manager of an LLC from personal 

liability in the absence of the written provisions of the ULLCA.  

  The written requirements found in §303(c) balance the rights of the public and of 

LLC members. All LLCs are required to file their articles of organization with the 

secretary of state where they are readily available to the public. Under SDCL  47-34A-

303, the articles must state whether the members can or cannot incur liability for the 

debts of the corporation. If, as in this case, the articles do not allow the members to be 

held liable, any potential creditor is on notice that all debt will be owed directly from the 

corporation and not the members. This places creditors on notice of the risk they incur by 

transacting business with each LLC. 

  If a creditor chooses not to conduct business with an LLC due to the inherent risk 

posed by the liability shield, the LLC can either amend its articles to allow for personal 

liability or transact business with a different creditor. Moreover, the requirements of        
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§ 303(c) clarify whether the members intend to be bound personally or whether they 

believe they are acting in a member/management capacity on behalf of the LLC.  

  Therefore, SDCL 47-34A-303(c) does not prevent the use of guarantees in loan 

transactions. Rather, it mandates the execution of certain written instruments before 

members of an LLC may be held liable for that LLC’s debts.  

C. The remaining states either expressly provide for guaranty liability or have 

adopted RULLCA § 304. 

 

  Many state legislatures including California, Connecticut, Delaware, Georgia, 

Kansas, Louisiana, Minnesota, Mississippi, Montana, New Hampshire, New York, Ohio, 

Pennsylvania, Tennessee, Washington, Wisconsin and Wyoming adopted statutory 

language specifically addressing member liability through guarantees.8  These states 

specifically provide that members expose themselves to liability if they execute 

guarantees.9 In contrast, South Dakota does not provide this automatic waiver but instead 

requires written provisions, both in the articles of organization and by the members. See 

Doc.82-1. The remaining twenty-eight states have adopted statutes that are identical or 

                                                 

8 CAL. CA CORP. CODE §17703.04 (West 2014); CONN. GEN. STATE. ANN. § 34-251a 

(West 2017); DEL. CODE ANN. tit. 6 § 18-303 (West 1994); G.A. CODE ANN. §14-11-303 

(West 2009); KAN. STAT. ANN. §17-7688 (West 2014); LA. STAT. ANN. § 12:1320 (West 

1993); MINN. STAT. ANN. §322C.0304 (West 2015); MISS. CODE ANN. §79-29-311 (West 

2011); MONT. CODE ANN. §35-8-304 (West 2013); N.H. REV. STAT. ANN. §304-C:23 

(West 2013); N.Y. LIMITED LIABILITY COMPANY LAW § 609 (McKinney 2015); OHIO 

REV. CODE ANN. §1705.48 (West 2016); 15 PA. STAT. AND CONS. STAT. ANN. § 8922 

(West 2013); TENN. CODE ANN. §48-217-101 (West 2012); WASH. REV. CODE ANN. 

§25.15.038 (West 2016); WIS. STAT. ANN. §183.0304 (West 2017); WYO. STAT. ANN. §17-

29-304 (West 2016) 
9 Id.  
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substantially similar to the language in RULLCA § 304 and are not instructive in 

determining the outcome under South Dakota law. 10    

II.  SDCL 53-9-1 prohibits plaintiff from recovering under the guarantees if the 

guarantees violate SDCL 47-34A-303.         
 

  By failing to follow the proper procedures to impose personal liability, the parties 

entered into contracts that violate the express provisions of SDCL 47-34A-303(c). “A 

contract provision contrary to an express provision of law or to the policy of express law, 

though not expressly prohibited or otherwise contrary to good morals, is unlawful.” 

SDCL 53-9-1. SDCL 53-5-3 states that “[w]here a contract has but a single object and 

such object is unlawful in whole or in part, or wholly impossible of performance, or so 

vaguely expressed as to be wholly unascertainable, the entire contract is void.” SDCL 20-

2-2. “It is the general rule that a contract which is contrary to statutory or constitutional 

law in invalid and unenforceable.” Willers v. Wettstad, 510 N.W.2d 676, 680 (S.D. 1994). 

 

 

 

                                                 

10 ALA. CODE §10A-5A-3.01 (2015); ALASKA STAT. §10.50.265 (West 1997); ARIZ. REV. 

STAT. ANN. § 29-651 (1992); ARK. CODE ANN. §4-32-302 (West 1993); COLO. REV. STAT. 

§7-80-705 (West 1990); FLA. STAT. ANN § 605.0304 (West 2014); IDAHO CODE ANN. § 30-

25-304 (West 2015); INDIANA CODE ANN. § 23-18-3-3 (West 1993); IOWA CODE ANN. § 

489.304 (West 2009); KY. REV. STAT. ANN. § 275.150 (West 1994);; ME. REV. STAT. 

ANN. tit. 31 § 1544 (West 2011); MD. CODE ANN. corporations and associations, § 47-301 

(West 1992); MASS. GEN. LAWS. ANN. ch. 156C, § 22 (West 2003); MICH. COMP. LAWS 

ANN. § 450.4501 (West 2010); MO. REV. STAT. § 347.057 (West 1993); NEB. REV. STAT. 

ANN. § 21-129 (West 2011); NEV. REV. STAT. ANN. § 86.371 (West 1995); N.J. REV. 

STAT. ANN. § 42:2C-30 (West 2013); N.M. STAT. ANN. § 53-19-13 (West 1993); N.C. 

GEN. ANN. § 57D-3-30 (West 2014); N.D. CENT CODE. ANN. § 10-32.1-26 (West 2015); 

OKLA. STAT. ANN. tit. 18 § 2022 (West 1992); OR. REV. STAT. ANN. § 63.165 (West 

1999);7 R.I. GEN. LAWS § 7-16-23 (West 1992); TEX. BUS. ORG. CODE ANN. § 101.114 

(West 2006); UTAH CODE ANN. § 48-3A-303 (West 2014); CT. STAT. ANN. tit. 11 § 4042 

(West 2015); VA. CODE ANN. § 13.1-1019 (West 2015). 
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A. The South Dakota Supreme Court has voided contracts under SDCL § 53-9-1 in 

numerous situations. 

 

  It is immaterial that the guaranty and pledge agreements may have been lawful if 

they had been signed by parties other than members of the LLC. In Norbeck & Nicholson 

Co. v. State, this Court invalidated a contract that would have been otherwise lawful but 

for the fact that one of the parties, state senator Peter Norbeck, was a member of the 

legislature when his company entered into a contract with the state. 142 N.W. 847, 848 

(S.D. 1913). The contract was unlawful as it violated a state constitutional provision, 

even though Norbeck performed his obligation and the state benefitted from the contract. 

Id. The Court denied Norbeck’s claim for relief, even though the subject matter of the 

contract was lawful, because the contract was illegal by virtue of his position. Id. at 849. 

In fact, the Court ruled that Norbeck was prohibited from recovering even under a theory 

of quantum meruit: 

The general rule is that illegal contracts—illegal by reason of being expressly 

prohibited by law—are unenforceable, and no one can acquire any legal right 

under such a contract. If one of the parties has performed in whole or in part he 

cannot avoid the contract and recover from the adversary party a reasonable 

compensation for such performance. No right, therefore, arises out of an illegal 

transaction even on the theory of constructive contracts. The law leaves the parties 

to illegal contracts where it finds them, and gives them no assistance in extricating 

themselves from the situation in which they have placed themselves—no recovery 

can be had for services rendered thereunder, either on the express contract, or on 

an implied contract, or on quantum meruit. 

 

Id.; see also City of Tyndall v. Schuurmans, 56 N.W.2d 693, 698 (S.D. 1953) (“The 

doctrine of estoppel by conduct has no application to an agreement which is illegal 

because it violates an express mandate of law.”). 
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  This Court has invalidated contracts on the grounds that they were void as against 

public policy or in violation of statutory provisions on several occasions. In Minnesota, D 

& P. Ry. Co. v. Way, et. al., 148 NW 858 (S.D. 1914), a railroad company entered into an 

agreement with the defendant, Way, whereby Way would procure and convey title to 

certain land to the railroad company in exchange for secret advance information from the 

railroad company’s chief engineer regarding the best places for Way to purchase and lay 

out town sites on the projected railroad line. Id. The railroad company fulfilled their part 

of the agreement, but Way failed to perform, and the railroad company sued for breach of 

contract. The South Dakota Supreme Court concluded that the contract was void and 

against public policy, on the grounds that the railroad’s conduct in giving secret 

information to Way violated the railroad’s public trust. Id. at 859. Therefore, the contract 

between the parties was “without consideration, ultra vires, and illegal and void.” Id. The 

railroad’s conduct regarding Way was “illegal consideration, which, in effect, was no 

consideration.” Id.  

  The railroad further argued that even if the contract was void, Way still benefitted 

from it, and was therefore estopped from asserting the invalidity of the contract. Id. at 

860. The court rejected this argument on the grounds that “[v]alidity cannot be given to 

an illegal contract through any principle of estoppel. As between parties in pari delicto, 

the courts will leave them where it has found them. Id. Courts will not adjudicate rights 

under illegal contracts.” Id.  

  Even when a party seeking to enforce a contract is completely innocent of the 

illegality, South Dakota law prohibits enforcement. In Beverage Co. v. Villa Marie Co., 

13 N.W.2d 670 (S.D. 1944), the plaintiff sued to recover on a promissory note and 
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mortgage from the defendant. Id. The defendant had originally purchased beer brewery 

equipment from a third party in exchange for a promissory note. Id. That sale was illegal 

and violated a misdemeanor criminal statute. Id.  at 671. The third-party assigned that 

note to the plaintiff. Id. 670. The plaintiff was unaware of the illegality of the 

consideration for the note that it held. Id. The plaintiff accepted partial payment on the 

note from the defendant, and a new promissory note and mortgage from the defendant. 

Id. When that new note came due, the plaintiff moved to foreclose. Id. 671.  The 

defendant resisted on the grounds that the transaction was illegal. Id. The plaintiff argued 

that the note and mortgage were valid and enforceable because they were new contracts, 

not tainted by the original illegal transaction, and because the plaintiff was innocent of 

the original illegal contract. Id. 

  This Court sided with the defendant. Id. at 632. Since the original contract was 

illegal, the subsequent agreement was also illegal. Id. Furthermore, the fact that the 

plaintiff was not a party to the original agreement but was just an assignee of the original 

note, was not enough to justify enforcing the note. Id. According to the Court, “[i]t is all 

too apparent that to so to extend the policy would provide a guilty party to an illegal 

bargain with a convenient means of defeating public policy.” Id.  

  Like the holder of the promissory notes in Beverage Co., SDIF LP2 cannot 

enforce the guaranty and pledge agreements against the individual members of 

Tentexkota. The guarantees are, by their own language and the language of the Credit 

Agreement, inextricably part and parcel of the loan. Allowing SDIF LP2 to enforce the 

guaranty and pledge agreements would evade the requirements of SDCL 47-34A-303(c) 

and would provide “a convenient means of defeating public policy.” Beverage Co. at 632. 
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  In Nature’s 10 Jewelers. Gunderson, 2002 S.D. 80, 648 N.W.2d 804, the South 

Dakota Supreme Court declared a franchise contract between the parties void because the 

defendant’s franchise registration had expired before the contract, prohibiting the 

defendant from “engag[ing] in the offer or sale of franchises in South Dakota” under state 

law. Id. at ¶ 4. The plaintiff was unaware that the defendant did not have the right to offer 

or sell franchises in South Dakota. Id. at ¶ 8. The plaintiff signed a franchise agreement 

with the defendant to operate a jewelry store in Naples, Florida. Id. at ¶ 5. The defendant 

failed to fulfill its obligations under the contract in various ways, and the plaintiff 

suffered serious financial losses as a result. Id. at ¶¶ 7-8. The plaintiff sued the defendant 

for breach of contract. Id. at ¶ 8. The defendant tried to assert a mandatory arbitration 

clause from the parties’ franchise agreement, but the plaintiff resisted. Id. The Supreme 

Court, despite its preference for arbitration, held that the arbitration clause was 

unenforceable by the defendant: 

A void contract is invalid or unlawful from its inception. It is a “mere 

nullity, and incapable of confirmation or ratification.” Black’s Law 

Dictionary at 1573 (6th ed. 1990) . . . Here the franchise agreement 

between [the plaintiff] and [the defendant] was signed in violation of 

SDCL 37A-5A-6. . . . Because there was no effective registration 

statement on file, the agreement between [the defendant] and [the plaintiff] 

was unlawful from its inception. SDCL 53-9-1. An unlawful contract is 

void. SDCL 53-5-3 and 20-2-2; Green v. Mt. Diablo Hosp. Dist., 207 

Cal.App.3d 63, 254 Cal.Rptr. 689, 697 (1989) (stating “illegality” serves 

to void the entire contract”). 

 

Id. at ¶ 12. 

  The Nature’s 10 Jewelers franchise agreement was void at inception because the 

defendant in that case was prohibited from entering into franchise agreements by state 

law: SDCL 37A-5A-6. Likewise, the guaranty and pledge agreements that Plaintiff seeks 
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to enforce in the present action were void at inception because the guarantors were 

prohibited from entering into them by state law: SDCL 47-34A-303. 

  It is not necessary that the guarantors demonstrate an actual injury or harm to the 

public in order for the illegal guarantees to be declared void. The fact that they defy 

SDCL 47-34A-303 is enough. According to this Court: 

[A contract’s] validity is determined by its general tendency at the time it is made, 

and if this is opposed to the interests of the public it will be invalid, even if the 

intent of all the parties was good, and no injury to the public would result in the 

particular case. The test is the evil tendency of the contract, and not its actual 

injury to the public in a particular instance. 

 

Minnesota, D & P. Ry. Co., 148 N.W. at 859. Nor does any speculative injury to SDIF 

LP2 prevent the guarantees from being declared void. Any injury to SDIF LP2 by virtue 

of the guarantees being void is mitigated by the fact that SDIF LP2 has other remedies. 

SDIF LP2 is secured by valid mortgages on the property and against the LLC entity 

under the credit agreement and SDCL 47-34A-302, which provides: 

A limited liability company is liable for loss or injury caused to a person, 

or for a penalty incurred, as a result of a wrongful act, or omission, or 

other actionable conduct, of a member or manager acting in the ordinary 

course of business of the company or with authority of the company. 

 

The guarantees in question here were in violation of SDCL 47-34A-303(c), and thus 

South Dakota law and the precedent of this Court render them unlawful and 

unenforceable.  See SDCL 53-5-3, 53-9-1; Willers, 510 N.W.2d at 680. 

III. What is the legal effect of the LLC’s operating agreement permitting members 

to personally guarantee corporate debts but only by a “vote” of the majority of 

members when there is no evidence of any such “vote”? 

 

  If, as in this case, the operating agreement specifies that there must be a vote by 

the member to impose personal liability, and there is no evidence of such vote, then the 

members have not consented to be bound personally for the debt of the corporation.  
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  The operating agreement regulates “the affairs of the company and the conduct of 

its business.” SDCL 47-34A-103(a). It also governs the “relations among the members, 

managers, and the company.” Id. South Dakota has mandatory and default provisions 

within its LLC act. See Laurie A. Ronholdt & Alex Pederson, Tips For Drafting and 

Issues Presented By LLC Operating Agreements, 23 No. 1 Trac. Tax Law. 7-8 (2008). 

Mandatory provisions cannot be overridden in the operating agreement. Id. Default 

provisions, by contrast, apply only if the operating agreement does not contain a 

conflicting provision. Id. 

  As discussed above, SDCL 47-34A-303(c) is a mandatory provision. See SDCL 

47-34A-112 (stating that an LLC may engage in any lawful activity subject to the laws of 

South Dakota). Even if the operating agreement, as in this case, states that members may 

incur liability through a majority vote of the membership, it still has no effect if the 

written requirements of SDCL 47-34A-303(c) are not met. This is because the operating 

agreement is “an organic document of the LLC, the operating agreement is a charter or 

constitution or ‘super contract.’” Ronholdt et al., Tips For Drafting and Issues Presented 

By LLC Operating Agreements, 23 No. 1 Trac. Tax Law. 7-8 (2008). “It is simply a 

bilateral or multilateral contract which sets forth in preferably tangible form the voluntary 

agreement of the parties.” Id.   

  In this case, the operating agreement specified that there must be a majority vote 

by the members for the members to incur personal liability. Tentexkota never voted for its 

members to incur personal liability, or to amend its articles of incorporation. This 

demonstrates that the members never intended to waive the LLC’s liability shield and 

believed the debt was that of the LLC. 
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CONCLUSION 

  The practical effect of SDCL 47-34A-303(c) on personal guarantees is an issue of 

first impression due to the diverse nature of LLC statutes across the country and the 

reformation of the uniform laws.  

  South Dakota, despite being in the minority of states, has chosen to adopt specific 

requirements before liability can be imposed on the members of an LLC. Ignoring these 

requirements guts SDCL 47-34A-303(C) and renders the statute meaningless.   
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JURISDICTIONAL STATEMENT 

 

 By Order dated December 7, 2018, the United States District Court for the 

District of South Dakota, Northern Division, certified three questions to this Court, 

pursuant to SDCL § 15-24A-1.  The Court accepted certification by Order dated 

January 3, 2019.  The Court’s jurisdiction is pursuant to SDCL Ch. 15-24A .   

LEGAL ISSUES 

I. Does SDCL § 47-34A-303 Bar Enforcement of the Guarantees? 

  

 Kubican v. The Tavern, LLC, 752 S.E.2d 299, 305 (W.Va. 2013) 

Total Merchant Services, Inc. v. Rhinehart, No. 15-1327, 2015 WL 

7428521 (C.D. Ill. Nov. 20, 2015) 

N.E.N.H., LLC v. Brousard-Baehr Holdings, LLC, 142 So.3d 91 (La. Ct. 

App. 2014) 

2 RIBSTEIN AND KEATINGE ON LTD. LIAB. COS. § 12:5 

  

II. Did Section 7.6 of Borrower’s Operating Agreement Require a Vote of 

the Majority to Permit its Members to Give Their Guarantees?  

 

 Nygaard v. Sioux Valley Hosps. v. Health Sys., 2007 S.D. 34, ¶ 13, 731 

N.W.2d 184 
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STATEMENT OF THE CASE 

This case began as a simple effort by SDIF Limited Partnership 2 

(“Lender” or “SDIF LP2”) to collect on defaulted loans it made to Tentexkota, 

LLC (“Borrower” or “Tentexkota”), that were personally guaranteed by eight 

individuals, four of whom were Tentexkota members and four of whom were not 

members (collectively “Guarantors).      

The District Court granted Lender’s motion for summary judgment against 

Borrower and ruled against the Guarantors on most of the defenses raised.  

However, the District Court sua sponte raised a question whether SDCL § 47-

34A-303 bars enforcement of the guarantees.  That statute provides that members 

of a limited liability company (“LLC”) are shielded from vicarious liability for 

company debt that is based solely on their status as members, unless they 

affirmatively “opt-in” to such status-based liability via language in the LLC’s 

articles of organization.        

Borrower’s articles of organization do not include such opt-in language, but 

that is irrelevant, because Lender does not seek to impose liability on the 

Guarantors based on their status as LLC members.  Rather, Lender seeks to 

enforce contracts each Guarantor voluntarily made in his individual capacity.     

The agreements at issue here are typical commercial guarantees and the 

relevant facts are similar to and typical of LLC loan transactions; thus, the Court’s 

decision is of critical importance to the lending industry in South Dakota. 
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STATEMENT OF FACTS 

 Borrower is a limited liability company, organized under the laws of South 

Dakota.  See Doc. 134, ¶ 2; Doc. 151, ¶ 3.  Lender made two loans to Borrower, 

documented by promissory notes and other loan documents.  See Docs. 134-1 

through 134-18.  As inducement for the loans, the Guarantors, consisting of 

Tentexkota members Kenneth Alphin, Timothy Conrad, Dale Morris, and Marc 

Oswald, along with non-members, Michael Gustafson, George Mitchell, Ronald 

Wheeler and Dwight Wiles, executed Guaranty and Pledge Agreements (the 

“Guarantees”), which are identical in form.  See Docs. 134-2 through 9 and 134-11 

through 18.  The non-member Guarantors owned or controlled other entities that 

were members, but such entities did not sign guarantees.  Thus, not all Guarantors 

are members of Tentexkota (see Doc. 163-3, pp. 2, 4, 5, 6), and several members 

of Tentexkota never signed a Guarantee.  See id., pp. 5-6.  All Guarantors are 

experienced businessmen as reflected in their résumés.  See Doc. 34-1, pp. 20-24.  

It is undisputed that Lender conditioned the loans upon execution of the 

Guarantees.  See Docs. 134-2 through 9 and 134-11 through 18.     

 The Guarantors executed the Guarantees in their individual, not their  

representative capacity.  In the preamble of each Guarantee, each Guarantor wrote 

in his name, identifying himself as the “Guarantor.”  See e.g. Doc. 1-1, Ex. B 

(Guarantee).  In each Guarantee, the term “Guarantor” was defined to mean the 

person signing the Guarantee, “as an individual.”  See id. (Guarantee, Section 

1(d)).  Each Guarantor signed his individual name.  See id. (Guarantee, Section 
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5(b)).  In each Guarantee, recital B states that “Guarantor, as member of Borrower, 

has a substantial financial stake in borrower” and will benefit from the Loan.  See 

id.  Each Guarantor represents that his Guarantee constitutes the legal, valid and 

binding obligation of Guarantor (not Tentexkota), enforceable against Guarantor.  

See id.  Each Guarantor warrants to provide his (not Tentexkota’s) updated 

financial statements by May 1st of each year.  See id. (Guarantee, Section 5(d)).   

Upon default, the Guarantees provide that Lender may proceed to recover the full 

amount directly from each Guarantor without first proceeding against Tentexkota.  

See id.  (Guarantee, Section 7(a)). 

 After Borrower and Guarantors defaulted, Lender brought suit to recover 

the amounts due.  Defendants’ initial Answer and Counterclaim alleged defenses 

and counterclaims based on a number of theories ultimately rejected by the 

District Court and not relevant here.  See Doc. 9.  It did not include any 

counterclaim or defense based upon SDCL § 47-34A-303, or even refer to that 

statute.  See id. 

 There followed a series of motions and cross-motions for summary 

judgment and related discovery motions.  In none of the pleadings did the 

Guarantors raise SDCL § 47-34A-303 as a defense or even mention the statute. 

See Doc. 36.  After the District Court raised the issue sua sponte (Doc. 43),  

Defendants then filed an Amended Answer, Counterclaim and Third-Party 

Complaint, raising SDCL § 47-34A-303 as a defense for the first time.  See Doc. 

67.     
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 The District Court later raised another issue sua sponte, pointing out that 

Section 7.6 of Tentexkota’s Operating Agreement states:  “The members may also 

be required by vote of the Majority to personally guarantee the obligations of the 

Company.”  Doc 96.  Defendants then again amended their Answer, asserting that 

the Guarantees were invalid under Section 7.6 of the Operating Agreement, since 

no such vote had occurred.  See Doc. 151, p. 8, ¶ 3.   

 Eventually, the District Court granted summary judgment against 

Tentexkota, ruled against the Guarantors on all of their defenses except for those 

related to SDCL 47-34A-303 and Section 7.6 of the Operating Agreement, and 

certified the following questions to this Court: 

(1) Does SDCL § 47-34A-303 invalidate personal guarantees signed 

by members of an LLC in their capacity as members (a) if that LLC 

has not amended its articles of organization to state that its members 

are liable for the LLC debts, obligations, and/or liabilities in their 

capacity as members and (b) members have not consented in writing 

to the adoption of any such provision or to be bound by such a 

provision? 

 

(2) Does SDCL § 53-9-1 apply so as to prohibit plaintiff from 

recovering under the guarantees if the guarantees violate SDCL 47-

34A-303? 

 

(3) What is the legal effect of the LLC’s operating agreement 

permitting members to personally guarantee corporate debts but only 

by a “vote” of the majority of members when there is no evidence of 

any such “vote”? 

 

Doc. 207.   
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ARGUMENT AND AUTHORITIES 

Reformulation of Certified Questions 

 This Court can and should reformulate the certified questions.  Certifying 

courts sometimes ask the wrong questions or phrase the questions incorrectly.  See 

WRIGHT AND MILLER, 17A FED. PRAC. & PROC. JURIS. § 4248 (3d ed. 2018).  

4248 (3d ed. 2018).  Lender believes that has happened in this case because: 

• Lender’s claims are based on the Guarantees, not on the 

Guarantors’ status as LLC members.  Lender has sued only the 

eight men – both members and non-members – who executed 

Guarantees.  It is critical to distinguish between liability imposed 

on a member solely because he is a member (“status-based 

liability”) and liability imposed on a member based on that 

member’s personal contract in his own name.  SDCL §47-34A-

303 addresses only status-based liability.  Lender has not sued 

any members who did not sign Guarantees.   

 

• The District Court’s first question could be read to suggest that 

the Guarantors signed the Guarantees in a representative capacity 

as members on behalf of Borrower.  The wording of the 

Guarantees plainly shows they signed as individuals.  

 

• The provision of Borrower’s Operating Agreement referenced in 

the third of the District Court’s Certified Questions addresses 

how members may be required by a vote to personally guarantee 

company obligations, not when they are “permitted” to guaranty 

those obligations, and is therefore irrelevant, since the 

Guarantors admit they executed the Guarantees voluntarily. 

 

           Wright and Miller explain that it is “common practice of many courts, when 

certifying, to emphasize that the particular phrasing used in the certified question 

is not to restrict the state court and that the state court is free to reformulate the 

question as it sees fit.  State courts have availed themselves of this freedom 

whether or not it is expressly stated in the certificate.”  Id.  For example, in 
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Helicopter Services, Inc. v. Rogerson Aircraft Corp., 811 P.2d 627, 633-34 (Or. 

1991), the court noted “the majority rule, endorsed by the Ninth Circuit and 

agreeable to us, is that this court (the deciding court) has the discretion to reframe 

the questions and is not bound to answer the question as certified.”   

 Similarly, in Penn Mutual Life Ins. v. Abramson, 530 A.2d 1202, 1207 

(D.C. Ct. App. 1987), the court considered and addressed its proper scope of 

review on certification, explaining: 

[O]ur authority on certification is limited to answering “questions of 

law” put to us by the certifying court.  To that end, the certifying 

court is required to set forth in its certification order the question(s) 

of law to be answered, as well as a “statement of all facts relevant to 

the questions certified and the nature of the controversy in which the 

questions arose.” . . .  However, the statute does not say whether this 

court is confined in its analysis to the legal issues as articulated by 

the certifying court.  Nor does it prescribe how we are to review the 

certifying court’s statement of facts in conjunction with the issues 

presented and all other material of record. . . . Moreover, as these 

correlative concerns call to attention, the statute does not inform us 

how to proceed if and when our view of the issues and pertinent 

facts in a case differs from the view of the certifying court expressed 

in its certification order.  With regard to the questions of law 

designated by the certifying court, we may exercise our prerogative 

to frame the basic issues as we see fit for an informed decision.  

Although the statute contains language which seemingly constrains 

this court to answer the questions as certified [], similar statutes have 

not precluded other courts from permitting such reformulation of the 

issues as is necessary. . . . Common sense also militates in favor of 

allowing reformulation of the issues where required. . . . Thus, we 

will adhere to the commonly held rule permitting latitude in the 

consideration of non-designated questions and the reformulation, if 

necessary, of those questions as certified.  

  

Id. (internal and other citations omitted).  The court also explained:  “[W]hile the 

statement of facts required from the certifying court may prove helpful to our 
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analysis on the merits, or indeed, be on its face determinative of the issues, we are 

not bound by the statement.  Rather, we may consider as necessary whatever is 

contained in the record transmitted on certification, as well as the entire record 

before the certifying court.”  Id. at 1208.   

 This Court has inherent authority to reformulate the questions certified to it 

by the District Court.  See id.  The goal is to answer questions of state law that are 

relevant under the undisputed facts to assist the District Court in resolving the 

case.  See id.  Accordingly, Lender respectfully asks this Court to answer the 

following reformulated questions: 

1. Does SDCL § 47-34A-303(a) bar enforcement of the Guarantees? 

2. Does Section 7.6 of Borrower’s Operating Agreement require a vote 

of the majority to permit its members to give their Guarantees? 

 

If the Court answers the certified questions as framed by the District Court, Lender 

respectfully asks the Court to also answer the foregoing questions.    

Standards of Review 

 This Court applies the same legal standards when considering a question of 

law certified by another court as it would apply on appeal.  See Gronseth v. 

Chester Rural Fire Protection District, 2010 S.D. 16, ¶ 6, 779 N.W.2d 158, 160 n. 

1 (“we employ the same legal standards for this analysis that we use when 

reviewing appellate cases.”).   

 The certified questions here involve statutory construction, presenting a 

question of law.  See id. at ¶ 10, 779 N.W.2d at 161.  Statutes are construed “‘in 
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accord with legislative intent.  Such intent is derived from the plain, ordinary and 

popular meaning of statutory language.’”  Id. (other citation omitted).  When a 

statute’s language is clear, certain and unambiguous, the Court recognizes that its 

function confines it to declare the meaning as plainly expressed.  Id.  See also 

Aman v. Edmunds Cent. Sch. Dist. No. 22-5, 494 N.W.2d 198, 200 (S.D. 1992) 

(“The legal maxim ‘expressio unius est exclusio alterius’ means ‘the expression of 

one thing is the exclusion of another.’”) (other citations omitted).   

 The Court also “presume[s] the Legislature never intends to use surplusage 

in its enactments, so where possible the law must be construed to give effect to all 

its provisions.”  Wiersma v. Maple Leaf Farms, 1996 S.D. 16, ¶ 5, 543 N.W.2d 

787, 789.  This canon of statutory construction is particularly significant here, and 

other authorities have explained its importance:   

It is a cardinal principle of statutory construction that a statute ought, 

upon the whole, to be so construed that, if it can be prevented, no 

clause, sentence, or word will be superfluous, void, nugatory, or 

insignificant.  A clause or phrase may be excised from a statute only 

if it is certain that the legislature could not have intended the words 

to be in the statute, and if a rejection of those words serves to correct 

careless language in order to give effect to the true intention 

of the legislature.  Courts are loath to read statutes in a manner that 

would render parts of them entirely superfluous, meaningless, or 

inoperative.  Thus, words in a statute should not be construed as 

surplusage if there is a reasonable construction that will give them 

meaning. 

 

82 C.J.S. Statutes § 433 (footnotes omitted).  See also 2A SUTHERLAND 

STATUTORY CONSTRUCTION § 46:6 (7th ed.).  Further, “it is presumed that the 
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legislature did not intend an absurd or unreasonable result.”  Moss v. Guttormson, 

1996 S.D. 76, ¶ 10, 551 N.W.2d 14, 17.   

 The certified questions also involve contract interpretation.  Interpretation 

of a contract is also a question of law.  See Gores v. Miller, 2016 S.D. 9, ¶ 8, 875 

N.W.2d 34, 36-37 (holding contract interpretation is a legal question).  This Court 

has stated, “In order to ascertain the terms and conditions of a contract, we 

examine the contract as a whole and give words their plain and ordinary meaning.”  

Nygaard v. Sioux Valley Hosps. v. Health Sys., 2007 S.D. 34, ¶ 13, 731 N.W.2d 

184, 191.   

 The power to declare a contract void must be used sparingly, as this Court 

has also stated:  “Yet, as this Court has cautioned ever since territorial days, “The 

power of courts to declare a contract void for being in contravention of sound 

public policy, is a very delicate and undefined power, and, like the power to 

declare a statute unconstitutional, should be exercised only in cases free from 

doubt.”  Law Capital, Inc. v. Kettering, 2013 S.D. 66, ¶ 13, 836 N.W.2d 642, 646 

(other citations omitted).  As the Court in Law reiterated, “[c]ontractual 

obligations should not dissolve on such flimsy substance. . . . ‘Until firmly and 

solemnly convinced that an existent public policy is clearly revealed.”  Id. (other 

citations omitted).  See also Bartron v. Codington Cty., 2 N.W.2d 337, 344 (S.D. 

1942) (holding “‘the right of private contract is no small part of the liberty of the 

citizen, and that the usual and most important function of courts of justice is rather 

to maintain and enforce contracts than to enable parties thereto to escape from 
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their obligation on the pretext of public policy, unless it clearly appear that they 

contravene public right or the public welfare.’”).   

Question No. 1:  Does SDCL § 47-34A-303(a)  

Bar Enforcement of the Guarantees? 

 SDCL § 47-34A-303 provides in relevant part: 

Liability of members and managers. (a) Except as otherwise 

provided in subsection (c), the debts, obligations, and liabilities of a 

limited liability company, whether arising in contract, tort, or 

otherwise, are solely the debts, obligations, and liabilities of the 

company.  A member or manager is not personally liable for a debt, 

obligation, or liability of the company solely by reason of being or 

acting as a member or manager. 

 

* * *  

 

(c) All or specified members of a limited liability company are liable 

in their capacity as members for all or specified debts, obligations, 

or liabilities of the company if: 

 

 (1) A provision to that effect is contained in the articles of 

organization; and 

 

 (2) A member so liable has consented in writing to the 

adoption of the provision or to be bound by the provision. 

 

SDCL § 47-34A-303 (emphasis added). 

 

           Lender submits that the statute has no application to this case.  It clearly has 

no application to guarantees by persons who are not members of Borrower, and it 

is undisputed that Guarantors Gustafson, Mitchell, Wheeler and Wiles were never 

members of Borrower.  

 As to the member-Guarantors, Lender does not contend they agreed to 

assume “status-based liability” for Tentexkota’s debts, as addressed by § 303(c).  
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Lender is not seeking to hold them liable because they are members.  Instead, the 

issue presented is their contractual liability under their personal Guarantees.  Thus, 

subparagraph 303(c) is irrelevant; only subparagraph 303(a) is relevant here.  

 SDCL § 47-34A-303(a) does not prohibit an LLC member from personally 

guaranteeing company debt.  The language of the statute is clear and 

unambiguous, obviating any need for consideration of the type of legislative 

history recited in Defendants’ Brief.   See Defendants’ Brief, pp. 9-13.  The statute 

only proscribes personal liability for the debts, obligations, and liabilities of a 

limited liability company arising “solely” by reason of such membership.  Giving 

this provision of the statute its plain meaning, and giving effect to the word 

“solely,” the statute clearly allows for the liability of members of a LLC in other 

circumstances.  See Wiersma, 1996 S.D. 16, ¶ 5, 543 N.W.2d 789 (court must give 

effect to all provisions of a statute and words used are not mere surplusage).   

Lender does not dispute that a member can be held vicariously liable by virtue of 

such membership, only if the requisites in paragraph 303(c) are met.  But, SDCL § 

47-34A-303 in no way prohibits the enforcement of personal guarantees, either 

explicitly or implicitly.   

 Guarantors ignore the distinction between contractual liability and status–

based liability.  They frame their arguments as if Lender were claiming they are 

liable for the loans because of their status as members, rather than addressing 

Lender’s actual claim that they are liable for breach of contract.     

1.  The Guarantors were acting in their individual capacities. 
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 One may sign a contract in an individual capacity to bind oneself, or in a 

representative capacity to bind another.  As discussed in the Statement of Facts 

above, the terms of the Guarantees show that the Guarantors signed in an 

individual capacity.  Under Section 3 of the Guarantees, Guarantors’ obligations 

are secured by pledges of their membership interests, which would not make sense 

if they were signing in a representative capacity for the Borrower.  In Section 4(h), 

Guarantors expressly subordinate any indemnity claims against the Borrower 

arising from their payment of the guaranteed debt to payment in full thereof.  They 

would have no such claims if they were signing the Guarantees as representatives 

of Borrower.   

 In Section 5(b) the Guarantors warrant that their Guarantees are “the legal, 

valid and binding obligation of Guarantor [not Borrower] and are enforceable 

against Guarantor [not Borrower] in accordance with the terms hereof.”  

(emphasis added).  In Section 7(a), Guarantors agree that upon default, Lender 

may proceed directly against them to collect the Loans, without first proceeding 

against Borrower.   

 Guarantee Recital B notes that as individual members, the Guarantors will 

benefit financially from the loan they are guaranteeing.  Such a statement of 

consideration would not be needed if they were signing as representatives on 

behalf of the Borrower.  It is also noteworthy that the individual Guarantors’ 

financial statements were submitted in support of the Guarantees, and they were 

required to update them, confirming the point that they were signing in an 
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individual capacity, in order to provide Lender an alternate source of repayment.  

See Doc. 187-15.  All of this is contrary to the notion that the Guarantors were 

signing the Guarantees in a representative “capacity as members” (to use the 

District Court’s phraseology in its first certified question). 

2.  Guarantors’ obligations under the Guarantees are 

their own independent debts, not debts of the Borrower. 

The first sentence of SDCL § 47-34A-303(a) provides:  “the debts, 

obligations, and liabilities of a limited liability company… are solely the debts, 

obligations, and liabilities of the company.”  Even read in isolation, that provision 

would not prohibit enforcement of the Guarantees, because the debts arising under 

the Guarantees are the Guarantors’ own debts.  Even if the Borrower discharged 

the loans in bankruptcy, the secondary obligations due under the Guarantees 

would remain in full force because they are the Guarantors’ own independent 

obligations, not debts of the LLC.  See In re Gentry, 807 F.3d 1222 (10th Cir. 

2015); In re Sure-Snap Corp., 983 F.2d 1015, 1019 (11th Cir. 1993); F.D.I.C. v. 

Municipality of Ponce, 904 F.2d 740, 748 (1st Cir. 1990); In re Sandy Ridge Dev. 

Corp., 881 F.2d 1346, 1351 (5th Cir. 1989).   

3.  The law in South Dakota and in states 

with identical statutes supports Lender’s position. 

 While not specifically addressing this precise issue, the Court in Baatz v. 

Arrow Bar, 452 N.W.2d 138, 141 (S.D. 1990), recognized that “the personal 

guarantee creates individual liability for a corporate obligation.”  See also Addy v. 

Myers, 616 N.W.2d 359, 362 (N.D. 2000) (“A limited liability company is a 

https://www.leagle.com/cite/983%20F.2d%201015
https://www.leagle.com/cite/904%20F.2d%20740
https://www.leagle.com/cite/881%20F.2d%201346
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separate business entity and its owners or members are not exposed to personal 

liability for the entity’s debts unless there are personal guarantees.”) (emphasis 

added) (other citations omitted).   

 The official comments to Section 303 of the 1996 Uniform Limited 

Liability Company Act, on which South Dakota’s law is based, support Lender’s 

position:  “A member or manager is responsible for acts or omissions to the extent 

those acts or omissions would be actionable in contract or tort against the member 

or manager if that person were acting in an individual capacity.”  The Guarantors 

in this case were acting in an individual capacity when they made the Guarantees, 

and this case is an action in contract on those Guarantees. 

            Defendants note that four other states have laws identical to SDCL § 47-

34A-303:  West Virginia, Illinois, Hawaii and South Carolina.  See Defendants 

Brief, p. 11).  No court in any of those states has invalidated a member’s personal 

guarantee based on the arguments advanced by Defendants, and the case law in 

those states supports Lender’s position.   

            In Kubican v. The Tavern, LLC, 752 S.E.2d 299, 305 (W.Va. 2013), the 

West Virginia Supreme Court construed a statute identical to SDCL § 47-34A-

303.  In that case, the court found the language in subsection (a) unambiguous 

insofar as it declares that, with the exception noted in subsection (c), “[a] member 

is not personally liable for a debt, obligation or liability of the company solely by 

reason of being or acting as a member or manager.”  Id.  Of significance, the court 

recognized that, “[b]y proscribing liability on the sole basis of being a member or 
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manager of an LLC, the Legislature implicitly has left intact the prospect of an 

LLC member or manager being liable on grounds that are not based solely on a 

person’s status as a member or manager of an LLC.  Our reasoning is supported 

by the maxim expressio unius est exclusio alterius, the express mention of one 

thing implies the exclusion of another, applies.”  Id. (citations omitted) (emphasis 

added).   

 In Total Merchant Services, Inc. v. Rhinehart, No. 15-1327, 2015 WL 

7428521 at *3 (C.D. Ill. Nov. 20, 2015), the Illinois district court stated that 

“Defendant Nelson acted in his personal capacity when he signed as guarantor for 

[the LLCs]. Therefore, the ‘debt, obligation, or liability’ is not ‘one of the 

company,’ and the Act does not shield Defendant from liabilities associated with a 

guaranty agreement he executed in his personal capacity.”  In numerous other 

Illinois cases, the courts enforced member-guarantees without any concern for the 

Illinois analog to SDCL § 47-34A-303, indicating by negative implication that § 

303 is not relevant.  See e.g. BMO Harris Bank, N.A. v. K&K Holdings, LLC, 59 

N.E.3d 807 (Ill. Ct. App. 2016); Lyons Lumber and Building Center, Inc. v. 7722 

North Ashland, LLC, 59 N.E.3d 830 (Ill. Ct. App. 2016); Hollywood Boulevard 

Cinema, LLC v. FPC Funding II, LLC, 23 N.E.3d 381(Ill. Ct. App. 2014); Bank of 

America v. Freed, 983 N.E.2d 509 (Ill. Ct. App. 2012).   

 Defendants try to support their arguments by citing the Illinois cases of 

Dass v. Yale, 3 N.E.3d 858 (Ill. Ct. App. 2013) and Puelo v. Topel, 856 N.E.2d 

1152 (Ill. Ct. App. 2006).  However, Dass involved claims based on torts 
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committed by a member acting in his capacity as member, not to enforce the 

member’s independent contract.  The Puleo court ruled only that an individual 

manager/member of an involuntarily dissolved LLC was not vicariously liable for 

obligations incurred by the entity after it had been dissolved by the Secretary of 

State.  Neither case, as admitted by Guarantors in their Brief, involved personal 

guarantees.  Neither case has anything to do with whether the LLC statute limits a 

member’s liability under his own contract. 

          In Dutch Fork Development Group II v. SEL Properties, LLC, 753 S.E.2d 

840 (S.C. 2012), the South Carolina Supreme Court stated: “[B]y personally 

guaranteeing the development loan, Appellant became personally liable for the 

repayment of that particular financial obligation.”  The court cited Hester Enters., 

Inc. v. Narvais, 402 S.E.2d 333, 335 (Ga. Ct. App. 1991), for the proposition that 

“a corporate officer who does personally guarantee an obligation may be 

personally liable for the performance of that particular obligation, but such a 

personal guarantee does not render him personally liable on any and all corporate 

obligations.”  See also First South Bank v. Rosenberg, 790 S.E.2d 919 (S.C. Ct. 

App. 2016) (South Carolina Court of Appeals enforced the personal guarantee of 

an LLC member without even discussing the LLC statute).   

 Similarly, in the present case, applying this Court’s established rules of 

construction to what the Legislature said, SDCL § 47-34A-303 merely protects 

LLC members from vicarious liability based solely on their membership.  See 

Wiersma, 1996 S.D. 16, ¶ 5, 543 N.W.2d at 789.  The Legislature did not 

https://scholar.google.com/scholar_case?case=13866347804624469061&q=LLC+and+guarantee&hl=en&as_sdt=4,12,14,41,49
https://scholar.google.com/scholar_case?case=13866347804624469061&q=LLC+and+guarantee&hl=en&as_sdt=4,12,14,41,49
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proscribe member liability based on other grounds, such as the personal guarantees 

at issue.  See Kubican, 752 S.E.2d at 305; Gronseth, 2010 S.D. 16, ¶ 6, 779 

N.W.2d at 161; Aman, 494 N.W.2d at 200.    

4.  The case law in states with similar statutes supports Lender’s position. 

 Section 303(a) of the 1996 Uniform Limited Liability Company Act, upon 

which South Dakota’s statute is based, and sections 304(a) of the 2006 Revised 

Act and 2013 Amended Act, are substantially identical.  Section 304(a) of the 

Uniform Limited Liability Company Act of 2006 (Amended 2013), provides:  “A 

debt, obligation, or other liability of a limited liability company is solely the debt, 

obligation, or other liability of the company.  A member or manager is not 

personally liable, directly or indirectly, by way of contribution or otherwise, for a 

debt, obligation, or other liability of the company solely by reason of being or 

acting as a member or manager.”  (emphasis added)  The only real difference in 

the Acts is that the Revised and Amended Acts omitted the option to “opt-in” to 

status-based liability (as provided in SDCL § 47-34A-303(c)).  However, since 

Borrower’s members did not “opt-in,” and since Lender is not seeking to impose 

status-based liability, the absence of subsection (c) has no significance here. 

 Despite that, Guarantors argue that cases decided in states adopting the later 

Acts are not persuasive authority.  However, their arguments simply assume that 

the distinction between the statutes (i.e., whether or not there is an opt-in provision 

like 303(c)) makes a difference in this case, without any cogent reason why.  

Because the language in subsection (a) of each of the Uniform Acts is 



18 

 

substantially identical, cases upholding LLC members’ liability under personal 

guarantees under the 2006 or 2013 Acts provide persuasive authority for  

interpretation of the South Dakota statute.  These cases uniformly support 

Lender’s position. 

 For example, in N.E.N.H., LLC v. Brousard-Baehr Holdings, LLC, 142 

So.3d 91, 95 (La. Ct. App. 2014), the court affirmed summary judgment in favor 

of the lender against the LLC and its member, concluding the individual member 

was not protected from personal liability for the note, because she was a personal 

guarantor.  In so concluding, the court held the protections under the limited 

liability laws “do not extend to her signature in the capacity as a personal 

guarantor to the promissory note.”  Id.  

  In R.L.R. Investments, LLC v. Wilmington Horsemens Group, LLC, 22 

N.E.3d 233, 241 (Ohio Ct. App. 2014), the court held the individual members of 

the defendant LLC liable for breach of their guarantee of the LLC’s lease.  See 

also Regions Bank v. Louisiana Pipe and Steel Fabricators, 80 So.2d 1209, 1214 

(La. Ct. App. 2011) (affirming summary judgment for lender and concluding the 

LLC’s debt was individual member’s obligation because he signed a guarantee); 

Creative Resource Mgmt., Inc. v. Soskin, No. 01A01-9808-CH-00016, 1998 WL 

813420 at *3 (Tenn. Ct. App. 1998) (reversing summary judgment in favor of 

member of LLC, concluding member was individually liable for debt of LLC 

because member signed agreement as a personal guarantor); Ervin v. Turner, 662 

S.E.2d 721, 724 (Ga. Ct. App. 2008) (concluding member’s “liabilities arose from 
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her contractual obligations as a party to the Contribution Agreement and as a 

personal guarantor” and not “on account of her interest in the LLC.”).  Cf. White v. 

Longley, 244 P.3d 753, 760 (Mont. 2010) (“individual liability limitation is an 

aspect of the LLC form of business organization,” but there is “widespread 

acknowledgement that individual members of an LLC may be subjected to 

personal liability. . . . This is reflected in both the Uniform Limited Liability 

Company Act (1996), § 303 and the Revised Uniform Limited Liability Company 

Act (2006).”).  See also Derges v. Hellweg, 128 S.W.3d 186, 191 (Mo. Ct. App. 

2004) (holding the guarantee agreement, and not the LLC’s operating agreement, 

was determinative of issue of members’ obligations).  See also Annotation, 47 

ALR 6th 1, § 11 (citing In re Gonzalez, 2009 WL 531866 (Bankr. D. Ariz. 2009) 

(holding “an LLC officer's personal liability can be based on known waiver or a 

written guaranty of the corporate debt”).   

 In addition to these cases, there are a number of cases supporting Lender’s 

position by negative implication.  See 47 ALR 6th 1, § 55; Harada v. Doiron, No. 

2:04–CV–1320, 2007 WL 983843 (D. Nev. 2007) (LLC member could not be held 

personally liable because there was “no evidence that the LLC’s articles of 

organization provided that members were personally liable for the company’s 

debts” and “no evidence that the LLC member personally guaranteed the loan or 

otherwise agreed to be personally responsible for the loan.”).  See also Milk v. 

Total Pay and HR Solutions, Inc., 634 S.E.2d 208 (Ga. Ct. App. 2006) (member 

was not liable for debt of LLC when there was no evidence the member 
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guaranteed payment under the contract); Silman’s Printing, Inc. v. Velo Int’l, No. 

2004CA00095, 2005 WL 100963 at *4 (Ohio Ct. App. 2005) (president of 

corporation could not be liable for corporate debt, absent evidence he personally 

guaranteed payment).  

 Lender could find no case in any state holding that the personal guarantee 

of an LLC member is prohibited by any of the LLC Acts, or that such a guarantee 

is not fully enforceable.  Defendants have cited no such authority. 

5.  The commentary supports Lender’s position. 

 Defendants also rely on a treatise authored by Ribstein and Keatinge, but 

ignore the authors’ fundamental point:  

LLC members may choose to opt out of limited liability by 

contracting with creditors to guarantee the firm’s debts or to obligate 

themselves personally on the contract. . . .  

 

 * * *  

 

It is important to distinguish guarantees given by individual 

members, and the members’ liability as such. The formalities [i.e. 

the formalities required to opt-in under 303(c)] should be interpreted 

as relating only to the latter type of liability. 

 

2 RIBSTEIN AND KEATINGE ON LTD. LIAB. COS. § 12:5.  See also Thomas E. 

Rutledge, Limited Liability (or Not): Reflections on the Holy Grail, 51 S.D. L. 

REV. 417, 428 (“Note that this [i.e. waiver under 303(c)] is an ab initio waiver of 

limited liability, and as such it must be contrasted with a personal guarantee of 

entity obligations.”).     

6.  The Guarantees are not unlawful under SDCL § 53-9-1. 
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SDCL § 53-9-1 provides:  “A contract provision contrary to an express 

provision of law or to the policy of express law, though not expressly prohibited or 

otherwise contrary to good morals, is unlawful.”  (emphasis added).  The 

Guarantees did not violate the express provisions of SDCL § 47-34A-303.  They 

were not in any form or fashion illegal.    

 Nor did they violate the express policy of the LLC Act.  The overarching 

purpose of the Act is to enable persons to engage in business in companies that 

protect them against status-based liability, just like shareholders in a corporation, 

but which are taxed like a partnership.  The policy of “limited status-based 

liability” is for the sole benefit of LLC members; it does not have some broader 

social purpose.  Allowing individual members to guarantee particular company 

debts is completely consistent with the general policy of protecting them from 

status-based liability.  Moreover, it is a fundamental policy of the Act “to give 

maximum effect to the principles of freedom of contract.”  SDCL § 47-34A-

114.  Interpreting section 303 as limiting LLC members from agreeing voluntarily 

to guarantee particular debts of their LLC would fly in the face of that policy.   

 This Court has recognized that it is its “duty [] ‘to maintain and enforce 

contracts [rather] than to enable parties thereto to escape from their obligation on 

the pretext of public policy.’”  Law Capital, 2013 S.D. 66, ¶ 13, 836 N.W.2d at 

646; Bartron, 2 N.W.2d at 344 (holding “‘the usual and most important function 

of courts of justice is rather to maintain and enforce contracts than to enable 

parties thereto to escape from their obligation on the pretext of public policy, 
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unless it clearly appear that they contravene public right or the public welfare.’”) 

(other citations omitted).  There being nothing in the law or in any policy of our 

State to suggest that the personal Guarantees are not wholly lawful, the Court 

should find them enforceable against the Defendants/Guarantors.   

 Indeed, it would be a significant blow to South Dakota commercial lenders 

and borrowers alike if LLC members were not permitted to guarantee company 

debts without the need to amend Articles of Organization.  Many existing loan 

obligations and credit extensions currently include member guarantees of the 

repayment of LLC debt.  The interpretation advanced by Defendants is contrary to 

the plain terms of the statute at issue, contradicts the express public policy 

favoring freedom of contract, and would deal a blow to LLC financing in our 

State.  These concerns have been clearly expressed in the written opinions of 

Lender’s expert witnesses, disclosed to Defendants in the proceeding before the 

District Court.1  See attached Appendix, pp. 1 to 14.  These unchallenged expert 

opinions2 from experienced commercial lenders demonstrate that Defendant’s 

interpretation of SDCL § 47-34A-303 is contrary to the practices of the 

commercial lending business.  These expert opinions also reveal that such an 

interpretation would have consequences not foreseen by parties contracting for 

                                              
1 Because discovery is not filed in the District Court, Plaintiff’s Designation of Expert 

Witnesses is not part of the underlying record.  However, it was served on Defendants on 

or about March 5, 2018.  

 
2 Although Defendants served their own Expert Witness Disclosure, Defendants provided 

no expert opinions to contradict those of Mr. Christoffer and Mr. Messer.   
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commercial loans in our State – absurd and unreasonable consequences that the 

Court can avoid by applying the plain meaning of the statute.  See Moss, 1996 

S.D. 76, ¶ 10, 551 N.W.2d at 17.   

Because there is nothing illegal about the member and non-member 

Guarantors’ agreements at issue, none of the cases cited by Defendants in regard 

to the issue are on point.  For example, Defendants rely on Norbeck & Nicholson 

Co. v. State, 142 N.W. 847, 848 (S.D. 1913), in which the court invalidated a 

contract that was unlawful because it was “expressly prohibited by the 

Constitution, the highest law of the state.”  Id.  The contract found void in City of 

Tyndall v. Schuurmans, 56 N.W.2d 693, 698 (S.D. 1953), was likewise in 

violation of a state constitutional provision.  In Minnesota, D. & P. Ry. Co. v. 

Way, 148 N.W. 858, 859 (S.D. 1914), the Court held the contract was 

unenforceable because the consideration was against public policy.  In Beverage 

Co. v. Villa Marie Co., 13 N.W.2d 670, 671 (S.D. 1944), the Court found the 

contract unenforceable because “the consideration for the original note and 

mortgage . . . was illegal.”  And, in Nature’s 10 Jewelers v. Gunderson, 2002 S.D. 

80, ¶ 12, 648 N.W.2d 804, 807,  the Court expressly found the agreement was in 

violation of South Dakota law (SDCL § 37-5A-6), and was accordingly void.   

The authorities relied upon by Defendants stand only for the proposition 

that a contract made in violation of established law is void, a proposition that has 

no applicability here.  No law, statutory or otherwise, prohibits or restricts LLC 

members (let alone non-members) from agreeing to answer for the debt of another 
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by way of personal guarantees.  Indeed, such guarantees are commonplace.  See 

e.g. Baatz, 452 N.W.2d at 141.  

Question No. 2:  Did Section 7.6 of Borrower’s Operating Agreement require 

a vote of the majority to permit its members to give their Guarantees? 

 

 This question, also raised sua sponte by the District Court, raises the issue 

of whether Tentexkota’s Operating Agreement “permits” or “allows” personal 

guarantees by members if a vote of the majority has not been taken.  The court 

was referencing Section 7.6 (Mandatory “Capital Calls”) of the Operating 

Agreement; however, that Section only relates to whether a guarantee may be 

required:  “The Members may also be required by vote of the Majority to 

personally guarantee the obligations of the Company.”  Doc. 163-2, pp. 20-21 

(emphasis added).  Guarantors are not contending they were “required” by 

Tentexkota to execute their Guarantees.  They indisputably signed their 

Guarantees voluntarily in order to obtain loans that benefitted the company in 

which they had a financial interest.  Dwight Wiles admitted that he was not 

“required” to sign his Guarantee.  See Doc. 163-3, p. 6.  He did so voluntarily, and 

he intended to be bound, as did the rest of them.  Several members of Borrower 

did not sign guarantees – additional evidence that members were not so required.   

 Section 7.6 is not relevant to this case for the simple reason that it does not 

require a majority vote to permit or allow a member to guarantee a company debt 

and it does not prohibit a member from voluntarily giving a personal guarantee 

absent such a vote.  The word used in the Operating Agreement is “required.”  
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Contracts are properly interpreted by giving words used their “plain and ordinary 

meaning.”  Nygaard, 2007 S.D. 34, ¶ 13, 731 N.W.2d at 191.  And of course, since 

an Operating Agreement is merely a contract between the company and its 

members, even if the Guarantees had been given in breach of that agreement, that 

would not render them unenforceable by Lender, which is not a party to the 

Operating Agreement.  See Doc. 163-2, p. 29.     

CONCLUSION 

 For all these reasons, Lender respectfully requests that the Court find the 

Guarantees at issue are fully enforceable, and that it answer the certified questions 

as follows: 

1. Does SDCL § 47-34A-303(a) bar enforcement of the Guarantees?  No.  

SDCL § 47-34A-303(a) only protects LLC members from liability for 

company debts based solely upon their status as members of the company.  

It does not limit their liability under the Guarantees, which were made in 

their individual capacity and which are their own, independent obligations.  

The Guarantors’ liability is contractual, and has nothing to do with whether 

they were or were not members of the Borrower.  The Guarantees do not 

violate either the express provisions of SDCL § 47-34A-303 or the policy 

of the LLC Act or other public policy; therefore, SDCL § 53-9-1 does not 

apply.   

2. Did Section 7.6 of Borrower’s Operating Agreement require a vote of the 

majority to permit its members to give their Guarantees?  No.  Section 7.6 
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provides that a majority of members may, by vote, require the members to 

personally guarantee the obligations of the company.  Section 7.6 does not 

require a member to obtain permission from the other members or the 

company, through a majority vote or otherwise, to personally guarantee a 

company debt. 

 Respectfully submitted this 22nd day of February, 2019.    

  LYNN, JACKSON, SHULTZ & LEBRUN, P.C. 
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michael@capflaw.com 

   Attorney for Individual Marc Oswald 
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Robert Trzynka  

CUTLER LAW FIRM LLP 

PO Box 1400 

Sioux Falls, SD 57101 

bobt@cutlerlawfirm.com 

 

Kevin Baltz 

Robert Holland  

BUTLER SNOW 

150 Third Ave. South 

Suite 1600 

Nashville, TN 37201 

Kevin.Baltz@butlersnow.com 

Robert.Holland@butlersnow.com 

   Attorneys for Individual Dale Morris  

 

Richard L. Travis 

Adam R. Hoier  

MAY & JOHNSON, P.C.  

6805 South Minnesota Ave 

Sioux Falls, SD 57108 

dtravis@mayjohnson.com 

ahoier@mayjohnson.com 

Attorneys for Individuals Timothy J. Conrad, 

Michael R. Gustafson, George D. Mitchell, and 

Ronald W. Wheeler  

 

The undersigned further certifies that the original and two (2) copies of the 

SDIF Limited Partnership 2’s Brief Regarding Certified Question in the above-

entitled action were mailed by United States mail, postage prepaid to Ms. Shirley 

A. Jameson-Fergel, Clerk of the Supreme Court, State Capitol, 500 East Capitol, 

Pierre, SD 57501 on the above-written date. 

 

    /s/ Haven L. Stuck     

    Haven L. Stuck 
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' {jri¡dLrare Scliool r:f ûrnkirig .. Boirlrle¡., Cü. Completect July 200.5
r ll:tte aiso cor:rpleleri extensìvc baiih.lraining inclut[irrg tlre Collegr: oi'(-]r-rnlln¿rr;inl Crcdit at

Notrvcsf i}tir.'ersit-vas t,cll És r¡ii:re!'olls ssnrirrars including topics suclr as sales. credit ilnillysi,s,
l*:¡¡r cluctt:ir*nirrlion, fìrtar:çiai matragenrrlnt of'tlre cloliely lrelcl business, tint* irrartagcll{i¡ìt, slress
rì'Ì;lliitgei-rìcnl, clr;*ling rvitl¡ difllCult *nrployci:s ancl diversítV.

lìnrÞk!f,rrrcnt
Plf,)NHllli I3¿\i'iK & TtdUSl' ùctoh*r' i9,9? - Prese¡rr

-ïc¡l:ct Vice Itler$iricrrrib4;reia¡:c,r' -- "!iitr.i;ir""';'{J{J0 tn 8rú:ierrl
C*rlctltly 1l*¡riri t'ìly l, lirlke'l Miinagt'r'Dv*r'trìting tw() Lì¿rllks wi¡.li tlt:rÌ itsSC(s r]1rapprcxírnately
7lt) L'lillirlll arxi li¡till 1*ern rriirl:ir:cxin¡aïcjv S ìii Millio¡1, I ¡ls* scrvrÌ ;ìs :t {lrr¡r'cj );iclllb*r'cl'
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iì.esi:rinsible Ibr tlti+.' btisj¡:css ilcl,cloptti*ul iïili ad¡lriDi¡trnriril¡ r¡la SJllìtìt ]ijiitì ¡;o:^,iiirlitl
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rviih ;r irfzii lr.) ii{j iì;\l!,r. ì{jt r '.; r;i i¡til iìijù,'ii¡! lttt:tiltir:;ti_ ,\liìri r.c:i¡ri.ii;.siblr !l¡i ìllc lr:r;riïsis lï:cl
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lr¡r¡siiitiir *irserl íir l{a¡:iri i-.it¡,- rvìt!i rc.r¡rt:n:;lhiliti*s irrr:ir¡rlir¡g clccìii i;rt¡c*s"i r'rìrir\\r. crcilit tr:aìning
iir'lii ¡-:ì:¿ti¡.<lllhc It,cl¡i ;llt¡.1 ilistricl l¡triit curl¡ilitte*s. Lt'criit pr'ûces$ r's.vieu,ir¡ch¡dr:rl ti:e r'ç:vicrv
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ìrtsi.:¡.:r:l ir^lns.
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(.'r¡¡lli"r:l I 
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l:' r^':'s i t.l¿ ii i. S ¡ic u r'Íì s I r .l a¡*c 
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s. I I R íl
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i) r'i s i iltn !, 51rr;r r:fì ilir Clllli lri is:¡;, I ii) |
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f rçfir:
Scnt:.
lÕ:
Subject:
Atta.hmêntsi

Rick Messer < RickM@pioneerbankandlrust,com>
Wednesday, tebruary 28, 2t18 11:14 AM
Steve Oberg
Letter regarding SDCL 47-34A-303
DOc022 818-0228?0181 1044s.pdf

Hello steve - attached i! my letlsr regardlng the above referenced statute. I am happy to provlde this lelter at no
charge' lf there is a need fo|my time in a $eposttion the charge would be thp Federal Mlnimum Wage per hour. lf there
were travel expênses they would be bllled as incurred. Please leì me know if you have any questions.

5incerely,

Rick Messer
5enior Vice Presidenl / Manager
NMLS $1703942

f ,a Pioneer Bank & Irssf
lcì'rl'

Pioneer Eank & Trust
PO Box 9189
200L West Omaha Sl,
Rapid City, SD 57709
Phone 605-34'I-2265
Fax 505-341-7425

.l

ËLËC-fRONlC PRIVACY NOTåCË: This ã-mait (including any attachments)
conlains information crvered by thc Flectronic conrmunicat ons Privacy Act, 1B
u.s.c. 251*-2521 and is conliclential ancl proprietary in natu re. lf you ãre not the
intended recipient, please be advised that yol¡ are I egaily prohibited {ronr
reta¡r'ìing, using, copying, distributing, or otherwise clisciosin g this informalion in
any rnanner. fslsasr immediately reply to 1 

-l 4; i t r : : ; ¡ rllì t si : ; i:,¿ ù rt;"; ia i i i,. i.,. i z,; 
j Itt.¡¡i ::;r;: r:r

cali 6t5 '717-2?85 and ask for the cybersecilrity oificer if you have receiv ed thìs
communic;ttion in erro¡-and then clelele the message, its altachrnents. ancl any
other cûpies. Thank you in advance far your ccoperation.

F:.XHl3li G
Paçe 1 r.;l 1ì

App. 12



WiçmæærWnk&Wrgst
.\lcrubcr lr'l)lC

Re: SI)CL 47-34A^303 & Pcrsonal Guarantces
Locsl,

Dcar M¡, Oberg:

As you know, I am a ¡s$idort of Rapid city, soutli Dakota, and a¡n employe d by
Pioneer Þank &, Ttr¡st. f ¡eceivocl an MllA at the Unive¡sity of South .Ilakota in lgg1,'
and completed a Graduate School of Banking clegree in Boulder, Colorado in 2005.
Since 2000, I have served as Senior Vice President/À4anager. I oversee trvo banks with
total loans of approxirnately s 155 Million and serve on tlo pion*er Balk & Trust Boarcl
of Directo¡s, I attach a copy of my resurne.

lvlany of the larger loans rvc Jtave outstarrding involve commercial loans to
busincsses operating as corporations or limiteci tiabitiry companies under Sourh Dakota
law, I arn f'amiliar with the practice of loan origination an<l åocurnentation as it ¡elates to
the loan transaelions involving limited liability cornpanies who borow iiom our bank.
t'or any significant sum borrowed by a limited liabiiity company at our bank, we require
petsonal guarantees, Loan guarantees are often signed by memiers of a limjteclliability
company seeking to borrow money ùom our bank.

As part of ths prÒeets, lve typieally requost an¿l obtain ccpies of a li.¡niteri liability
company's articles of organization, anel I am g*neraily larniliar with the artislcs ol
organizaliun of thosc li¡nitccl líabil.ity conrpani* whoborrow frc¡¡n our banl<. I ¡ave also
revi*tv¡d several specific representntive eiamples of articles of organizxtion proviclcd by
limited liabìlity companies who reprcsent sorno of our larger u""orir,tr. I hauå also
verified that personal grtaranlees were requiretl anrl provided by rneinbers of the limireri
lìabilily conrpany borrowers, as securily fcr ths underlying ohligctir:ns nf rhc linriteci
liilbility contpanies borror.ving rronËy l¡o¡n Pioneer Bank a. fnit. Fgr thcse accorr¡ts, I
havc veri{?ed that in each instance, the ¿r¡ticles of organizatiot r,vcre ancl rçnain silent
with re gard to the autltoriry of or lhe effect of personal guarântees signed by üre limitcd
liability aompany members' I arn not aware of nny instince in which ou¡ bánk has 

"oerrequired that a limitecl liability company bonowcr alter or amend its arricles of
organization, ín order to explicitly requir'* s. statcment of aulhorìty fbr personalgu¿ìrantccs
of the memhers,

I am advised tirat, in the referençccl litigation in rvhich you ar'c involved, a question
has arisen regarding an interpretatian of SI)CL 4?-344*303, ánd whether li:e stalure
wculd nullity personal guarzLntees exect¡tsd by the members to secür,e thc ciebt al a limitecì
ìiability Çolnpally, absent e:{p¡ess autliorization of such per:sonal guarante'rs in the ¡rlicies
of organization fbr thc cornpauv. you have asked me abr.,ut the frocess of loan
origination inrolving limite¿1 liabiiity companics thar bcrrow tì'o,n our banks.
Specì{ically" you askecl i1'rve requirc that or¡r borrowers provide ariicles of organizatiorr
th¿ri authorize or ¡rro'iìiic 1i:rpersonal guarantees; ollimiler-l liability ccinpany debî.

www.p¡gneerbanka ndtrust.com
!j0 lic:t T?$ ?i] 8L:y'J07 pil Eo¡ 3 i$9 r0 üox 1t'¡ilrl:tttlr Slj'eci 1fj? I'llin Sltes¡ .¡tCl \l ûtìÌalrl:;tr€¿t 2tì18 [Ìi Êir-str¡rn¡r: lìrl i4û E jlcl:s+fi i]t,r4
B¿iie Êo¡rcre sil 5;'11l ltlil¡t lifl 5772ir tì3fì¡{i íj;t,/ ¡{l ii77t)2 iì¡lij city su 577i)l ip¿¡iiislr sil 57;ê:jllr;rt {6Û5) 832-25;ô Pir;rre ililíi} -1,1'.,-3i)., !tìcr¡s {C¡i) :J,ti Í12ôi i'iir:;re i$òSl:.}t1.!g!ù f,lrrìilr í,rt5ì ù4?-2;?i;

2.i11 ;-,r;i:l:: 3r

'Jî,: í]):,::,i.) 5i lti
Pi:i :,r iËi¡::j "î'ì0 

2?iji:,

¡:,\t-1irill l:
it,-tit: 2 t¡î ,)
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The answer is no, T'o rtry knowledgc, ÏvË have never requircd nor am I aware that
our bank has et'er required that articles of organization of a linlitetl liabílig company
irorrowing from us bç wlitten or arneniJed so âs til explicitly a<idress, authorize, ór give
effeot to persortal guaran[ees of tnernbers of a limited linbility sùmpûny, wl¡o wish to
personally gu'Àt'{ìnfy the de bt as required ås a part of the lonn originatiol prosess iuvolvilg
a loan trunsaction to a f irnitecl liabiiily conpsny, Nor have I previously heard anyone 

-

suggest that s.D,c.L . 47 A-34A-303 requires a specific provision, within a limìterj
liability company's a¡ticles of organization, lo authorize or validate persorral $ralaritees
signed by a nrember of a limited liability company. I am not arvare of any commercial
lender that has interpreted the statute ns requiring that the articles of orgnnization be
amencled i¡ order to atrthorize personal guarante€s. Based on my personal experience in
the commercial lending business, commercial lenders of oru State and their customers
have not applied and are not applying tJris statute as if it requires explioit authorization ol'
personal gttnrartees olmembers within the articles of organization of a lirnited liabìlity
company, as a condition of the validity of suchpemonai guarantees.

ln my opìnion, if S.D.C.L.47-3+A-303 were now interpreted as tequiring explicit
ar¡thorization of personal guarantees by nrembers of a limited iiability company in orlder
to validate those personal grrarantees lhal secure the debt of a limited liability company,
credit cure¡ttly olïered anrl available to limited liability companies would be disrupted
a¡d there woulci be ¿ scratnble to rencgotiate the ter¡ns of outstanding loans, both it our
bank and others. This would likely have a detrimental eff'ect on both commercial lenders
and their customers, on cledit, aud on business in our slate generally.

-þL
Ilated this JY 

'Å"V 
olTrebruary, 201 B

I

Ri MEsser
S eniar Vii.:e Pres idertt/lvlanager

t:.)<.i:ii:ii i i.:''

i::):,-:¡¡.-r.;1;i 1

3
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IN THE SUPREME COURT  

OF THE  

STATE OF SOUTH DAKOTA  

____________________________________ 

 

No. 28825 

____________________________________ 
 
SDIF LIMITED PARTNERSHIP 2, a South Dakota Limited Partnership, 
 
                     Plaintiff, 
 
vs. 
 
TENTEXKOTA, L.L.C., a South Dakota Limited Liability Company, 
W. KENNETH ALPHIN, 
TIMOTHY J. CONRAD, 
MICHAEL R. GUSTAFSON, 
GEORGE D. MITCHELL,  
DALE MORRIS, 
MARC W. OSWALD, 
RONALD W. WHEELER, and 
DWIGHT P. WILES, 
 
      Defendants. 

___________________________________ 

 

Certified Question from the United States  

District Court, District of South Dakota, Northern Division 

Honorable Charles B. Kornmann, Presiding Judge 

___________________________________ 

 

REPLY OF DEFENDANTS TENTEXKOTA, L.L.C., as South Dakota 

Limited Liability Company, W. KENNETH ALPHIN,  

TIMOTHY J. CONRAD, MICHAEL R. GUSTAFSON,  
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REPLY ANALYSIS 

I.  REFORMULATION OF A CERTIFIED QUESTION MAY ONLY BE DONE 

BY THE DECIDING COURT.  
 

 SDIF LP2 omits an important section of law related to reformulation of the 

certified questions. While SDIF LP 2 is correct that the majority rule allows the deciding 

court to reformulate a certified question, the Oregon Supreme Court went on to hold that 

reformulation of a certified question by the deciding court “should be exercised with 

reserve, ordinarily after consultation with the certifying court, and for the primary 

purpose of facilitating a resolution of the actual question of law posed by the case in 

which certification is sought.” Western Helicopter Servs., Inc. v. Rogerson Aircraft Corp. 

811 P.2d 627, 633–34 (Ore. 1991). SDIF LP2 also fails to disclose that on December 11, 

2018, it wrote to the District Court requesting the reformulation of the certified questions 

as follows: 

This Court hereby certifies sua sponte to the Supreme Court of the State of 

South Dakota the following questions of law: (1) Does SDCL 47-34A-303 

invalidate personal guarantees signed by members of an LLC (a) if that LLC 

has not amended its articles of organization to state that its members are 

liable for the LLC debts, obligations, and/or liabilities and (b) (no change 

suggested in part (b) or in question 2 as set forth in the Order).  3. Does 

the provision in Section 7.6 of the Operating Agreement stating “The 

Members may also be required by vote of the Majority to personally 

guarantee the obligations of the Company” effect the enforceability of the 

separate guarantees voluntarily signed by members?  

 

Plaintiff submits that these changes reflect the record in this case.  

 

Doc. 208. SDIF LP2’s request was denied by the District Court on December 18, 2018. 

Doc. 211. Thus SDIF LP2’s reformulation is improper. 
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II. SDIF LP2’S ARGUMENT IGNORES THE CONDITIONS PRECEDENT TO 

LIABILITY. 

 

  The central flaw in SDIF LP2’s argument is that it focuses solely on status-based 

liability while summarily dismissing the conditions precedent to imposing liability under 

South Dakota law. While it is true that many states have adopted legislation allowing 

members to automatically waive liability protection, South Dakota has not. Instead, South 

Dakota, along with a handful of other states, has adopted unique conditions precedent to 

imposing liability on members of an LLC. See SDCL 47-34A-303(c).  

  Contrary to SDIF LP2’s argument that the language doesn’t make a “difference in 

this case”, this Court holds that the true intention of the law “is to be ascertained 

primarily from the language expressed in the statute,” and  “determined from what the 

legislature said, rather than what the courts think it should have said[.]” Martinmaas v. 

Engelman, 2000 S.D. 85, ¶ 49, 612 N.W.2d 600, 611 (quoting Moss v. Guttormson, 1996 

S.D. 76, ¶ 10, 551 N.W.2d 14, 17); see also State v. Livingood, 2018 S.D. 83, ¶ 33, 921 

N.W.2d 492, 499. Specifically, “the court must confine itself to the language used.” 

Martinmaas, 2000 S.D. 85, ¶ 49, 612 N.W.2d at 611. SDCL 2-14-13 provides:  

[w]henever a statute appears in the code of laws enacted by § 2-16-13 

which, from its title, text, or source note, appears to be a uniform law, it 

shall be so interpreted and construed as to effectuate its general purpose to 

make uniform the law of those states which enact it.  

 

Citing this statute, this Court has previously noted: “we are statutorily mandated to 

interpret uniform laws such as the [UPC] ‘to effectuate its general purpose to make 

uniform the law of those states which enact it.’” In re Estate of Jetter, 1997 S.D. 125, 

¶11, 570 N.W.2d 26, 29 (citations and quotations omitted). Thus, precedent compels this 
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Court to interpret and construe SDCL 47-34A-303(c) as adopted, and not as the uniform 

law on which it is based, was subsequently amended and interpreted by other states. 

  Confined to the language of SDCL 47-34A-303(c), the law of Louisiana, Ohio, 

Tennessee, Georgia, Missouri, and Nevada is not relevant. The only relevance these states 

have is to demonstrate that other state legislatures have adopted alternative solutions for 

member guarantees. See N.E.N.H., LLC v. Vrousard-Baer Holdings, LLC, 142 So. 3d 91 

(La Ct. App. 2014); R.L.R. Investments, LLC v. Wilmington Horsemens Grp., LLC, 22 

N.E.3d 233 (Ohio Ct. App. 2014); Regions Bank v. La. Pipe and Steel Fabricators, 80 So. 

3d 1209 (La Ct. App. 2011); Creative Res. Mgmt., Inc. v. Soskin,No. 01A01-9808-CH-

00016, 1998 WL 813420 (Tenn. Ct. App. Nov. 25, 1998); Ervin v. Turner,  662 S.E.2d 

721 (Ga. Ct. App. 2008); White v. Longley, 244 P.3d 753 (Mont. 2010); Derges v. 

Hellweg, 128 S.W.3d 186 (Mo. Ct. App. 2004); Harada v. Doiron, No. 2:04-CV-1320-

PMP-RJJ, 2007 WL 983843 (D. Nev. March 30, 2007); Milk v. Total Pay and HR Sols., 

Inc. 634 S.E.2d 208 (Ga. Ct. App. 2006); Silman’s Printing, Inc. v. Velo Int’l, No. 

2004CA00095, 2005 WL 100963 (Ohio Ct. App. Jan. 18, 2005). 

  West Virginia does, however, have a statute similar to SDCL 47-34A-303. In 

Kubican v. The Tavern LLC, 752 S.E.2d 299 (W.Va. 2013), the court stated: “One of the 

principal reasons to use an L.L.C. is that the owners and managers, if the owners so elect, 

have limited liability from contract and tort claims of third parties.” Id. at 311 

(emphasis added). The Kubican court also held that a claimant must pierce the corporate 

veil in order to impose liability upon the members of an LLC, in the absence of the 

written provisions of section 303(c). See id. at 305–06. The holding in Kubican 

undermines SDIF LP2’s argument that there is a distinction between contractual liability 
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and status-based liability. See SDIF LP2 brief at 11. In this case, SDIF LP2 has not 

sought to pierce Tentexkota’s corporate veil, and the absence of the section 303(c) 

provisions here precludes imposing liability upon the members.  

  Plaintiff also misapplies Baatz v. Arrow Bar, 452 N.W.2d 138 (S.D. 1990) in 

attempting its end-run around section 303(c). In Baatz, two individuals were injured in a 

roll over collision caused by an uninsured drunk driver. 452 N.W.2d at 140. The plaintiffs 

alleged that the Arrow Bar had overserved the at-fault driver. Id. Because the owners had 

previously executed a promissory note guaranteeing the balance of the purchase price and 

corporate debts of Arrow Bar, Inc., the plaintiffs argued that the court should pierce the 

corporate veil and impose personal liability upon the owners for their injuries. Id. at 141. 

The South Dakota Supreme Court held that personal guarantees are contractual 

obligations and cannot be enlarged to impose tort liability. Id. Baatz does not address the 

validity of guarantees under the facts presented in this matter, nor the impact of SDCL 

47-34A-303(c) on guarantees executed in the absence of that section’s written 

requirements and is of no use in resolving the questions currently before this Court.  

 A.  North Dakota does not have an “identical” statute to South Dakota. 

  SDIF LP 2 errs when it describes North Dakota as a state with an identical statute 

to South Dakota. North Dakota’s member liability shield differs from SDCL 47-34A-

303(c). The North Dakota statute provides as follows: 

1. The debts, obligations, or other liabilities of a limited liability company, 

whether arising in contract, tort, or otherwise: 

 a. Are solely the debts, obligations, or other liabilities of the company; 

and 

  b. Do not become the debts, obligations, or other liabilities of a 

member, manager, or governor solely by reason of the member acting as a 

member, manager acting as a manager, or governor acting as a governor. 

 



5 

 

2. The failure of a limited liability company to observe formalities relating 

exclusively to the management of its internal affairs is not a ground for 

imposing liability on the members, managers, or governors for the debts, 

obligations, or other liabilities of the company. 

 

3. Except as relates to the failure of a limited liability company to observe 

any formalities relating exclusively to the management of its internal affairs, 

the case law that states the conditions and circumstances under which the 

corporate veil of a corporation may be pierced under North Dakota law also 

applies to limited liability companies. 

 

NDCC 10-32.1-26. North Dakota’s statute does not contain the written requirements of 

section 303(c) and therefore case law interpreting North Dakota’s statute is not 

instructive here.  

 In addition to the different statutes, SDIF LP2’s reliance on Addy v. Myers, 616 

N.W.2d 359 (N.D. 2000) in support of its arguments is further misplaced based upon the 

distinct financing arrangement at issue in that case. In Addy, certain owners of the LLC 

borrowed money in their personal capacities and lent that money to the LLC in order to 

fund the operations of a restaurant the company owned. See Addy, 616 N.W.2d at 364 

(“The corporation was never and is not now indebted to the bank for the funds discussed 

in the opinion. Addy and Hutchens were. They indebted themselves to the bank 

personally because the corporation could not at that time obtain a line of credit on its 

own, being a new business.”) (Glaser, Surrogate. J., dissenting). In contrast, the 

guarantees at issue in this matter were executed on behalf of a debt which Tentexkota had 

itself incurred.   

B. While Illinois has a similar statute to South Dakota, the cases cited by 

SDIF LP2 are of little value. 

 

  While SDIF LP2 is correct that the decisions in Puleo v. Topel, 856 N.E.2d 1152 

(Ill. App. Ct. 2006) and Dass v. Yale, 3 N.E.3d 858 (Ill. App. Ct. 2013) do not involve 
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guarantees, SDIF LP2 misses the context provided by both cases. In Puleo and Dass, like 

the present case, the parties were directly litigating the applicability of section 303(c). 

Both the Puleo and Dass courts engaged in a thorough examination of the legislative 

history of the statute in reaching the conclusion that the written requirements of section 

303(c) are the paramount consideration when determining member liability. Dass, 3 

N.E.3d at 866 (quoting Puleo, 856 N.E.2d at 1156).  Both courts stressed the importance 

of legislative history when dealing with section 303. Id. 

  The case law SDIF LP2 relies on from Illinois is of little value in this case as none 

of the cases cited address the applicability of section 303. SDIF LP2’s argument that 

Illinois courts do not find section 303 relevant to member liability is incorrect in light of 

the Dass and Puleo holdings and is unsubstantiated by any of the cases discussed below.  

  The holding of Total Merchant Services, Inc. v. Rhinehart et. al. Entertainment 

Group, LLC, No. 15-1327, 2015 WL 7428521 (C.D. Ill. Nov. 20, 2015) does not apply to 

the circumstances in this case. In Total Merchant Services, the court was faced with a 

motion to dismiss and a motion for a more definite statement, rather than determining the 

ultimate liability of the defendant. Id. at *2. The court relied upon the language of the 

contract to find that the defendant had sufficient notice of the plaintiff’s claims to prepare 

a response. Id. 

  In BMO Harris Bank, N.A. v. K&K Holdings, LLC, the court addressed whether 

subsequent lawsuits based upon the same guaranty constituted res judicata. 59 N.E.3d 

807, 810 (Ill. App. Ct. 2016). The opinion does not address whether the parties followed 

the proper formalities to impose liability in the underlying litigation making its 

application in this case moot. Without knowing whether the corporate formalities were 
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followed, or whether the court had the opportunity to consider the issue in the underlying 

case, the analysis in BMO provides no analytical guidance. 

  Similarly off-point is Lyons Lumber & Building. Center, Inc. v. 7722 North 

Ashland, LLC. 59 N.E.3d 830 (Ill. App. Ct. 2016).  In Lyons, the defendant failed to 

answer the plaintiff’s complaint. Id. at 832. After the plaintiff moved for default 

judgment, the defendant appeared pro se with counsel later appearing and then becoming 

unreliable during litigation resulting in default judgment against the defendants. Id. 832–

33. Subsequently, new counsel appeared on behalf of the defendants and moved to vacate 

the default judgment. Id. Again, the opinion does not discuss whether the defendant 

followed the proper formalities to impose liability under section 303(c), but instead only 

addresses the statement by the defendant that he did not understand the document he was 

signing. Id.at 838. Thus, Lyons also provides this Court with no analytical guidance in 

answering the district court’s certified questions.  

  Hollywood Boulevard. Cinema, LLC v. FPC Funding II, LLC, has no relevance to 

the certification issues before this Court as that case addresses whether a guaranty can be 

assigned from one creditor to another. 23 N.E.3d 381 (Ill. Ct. App. 2014). The court 

ultimately dismissed the case, finding that the guarantor was not a party to the assignment 

contract and lacked standing to object. Id. at 390. 

  The focus on carve-out provisions of guaranty agreements discussed in Bank of 

America, N.A. v. Freed, 983 N.E.2d 509, 515 (Ill. Ct. App. 2012) is also not relevant. In 

Bank of America, the defendants defaulted on a loan resulting in foreclosure proceedings. 

Id. at 511. During foreclosure, defendants also contested the appointment of a receiver. 

Id. Plaintiff then sought to enforce guaranty agreements based upon the carve-out that 
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prevented borrower from contesting the appointment of a receiver. Id. Again, Bank of 

America, does not discuss the organizational documents of the limited liability company 

and thus is not instructive here. The Bank of America court was not asked to determine 

the validity of personal guarantees that were executed in violation of section 303(c), nor 

does that case discuss any other issue relevant to the certified questions now before this 

Court.  

  While at first blush Dutch Fork Development Group II, LLC. v. SEL Properties, 

LLC, 753 S.E.2d 840 (S.C. 2012) appears to be on point, there is an important 

distinguishing characteristic which renders it inapplicable here. The guarantor in Dutch 

Fork was the manager of the LLC, not a member. South Carolina’s version of section 

303(c) only pertains to member liability, thus preventing the court from analyzing the 

case through the lens of South Carolina’s section 303(c). See S.C. Code Ann. 33-44-

303(c), see also Dutch Fork, 753 S.E.2d at 843. As section 303(c) only pertained to 

members, the court’s analysis was restricted to the manager’s liability as a guarantor 

under section 303(a). Id.  Additionally, the central question at issue was whether the 

manager could be held liable for the tort of tortious interference with a contract, a 

question which turned on whether he was acting within the scope of his authority as 

manager while engaging in the allegedly tortious conduct.  Id. at 844–46. 

III. SDIF LP2’S POLICY ARGUMENT ASSUMES THAT ALL LOAN 

TRANSACTIONS FAIL TO COMPLY WITH SECTION 303(C). 

 

  SDIF LP2’s policy argument that compliance with section 303(c) would deal a 

blow to the South Dakota banking industry presupposes that lenders and LLCs do not 

already comply with the requirements of section 303(c). By requiring liability of the LLC 

members be documented in the articles of organization, all potential creditors are placed 
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on notice as to whether members can incur liability personally. In this case, Tentexkota’s 

articles of organization were on file with the Secretary of State on November 20, 2006, 

four years prior to the signing of the guaranty and pledge agreements. See Doc. 93-8 

  When addressing the applicability of section 303 and piercing the corporate veil, 

the Kubican court held the analysis is “fact based and must be applied to LLCs on a case-

by-case basis.” 232W. Va. 268, 311. Similarly, this Court’s holding that “[d]ecisions 

about whether the pierce the corporate veil must be decided in accordance with the 

unique, underlying facts of each case” is equally applicable here. Brevet Inter., Inc. v. 

Great Plains Luggage Co., 2000 SD 5, ¶ 25, 604 N.W.2d 268, 274.  

  SDIF LP2’s argument ignores the ambiguities found in the contracts it drafted. 

The agreements themselves define the guarantor as a member of Tentexkota and state that 

the contract is made in furtherance of the loan between SDIF LP2 and Tentexkota, LLC. 

See Doc. 93-8. Some members even signed “member” or “president” under their 

signature at the end of the document. See Docs. 93-5; 93-9.  

  Professor Ronald H. Filler opines that under the facts in this case the “Individual 

Defendants named in this matter clearly executed the Guaranty and Pledge Agreements in 

their capacity as Members of Tentexkota.” Doc.82-1. Professor Filler also opines that due 

to SDCL 47-34A-303(c) the “LLC shield thus prevents its members from incurring 

liability under these circumstances.” Id. SDIF LP2 incorrectly states that the opinions of 

their expert witnesses are unchallenged. SDIF LP2 also incorrectly states that it is 

“undisputed that Guarantors Gustafson, Mitchell, Wheeler and Wiles were never 

members of Borrower” as stated by SDIF LP2. See SDIF LP2 brief at 10; see Doc. 180. 

In fact, as noted above, the guarantees themselves specifically state that each of the 
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guarantors is a member of Tentexkota.  See Doc. 134-8.  Furthermore, because the issue 

of membership status is not before this Court as part of the certified questions, this 

argument by SDIF LP2 is irrelevant to this Court’s analysis. 

  Professor Filler opines directly upon the applicability of section 303(c) to the facts 

in this case and finds that all the individual Defendants signed the guaranty and pledge 

agreements as members. Doc. 82-1. Unsurprisingly, the unsworn statements of bankers 

provided by SDIF LP2 reach the conclusions that the guarantees are enforceable 

regardless of the failure to comply with the relevant statutory requirements. However, 

Professor Filler’s opinion, based upon a lifetime of objective experience, is far more 

persuasive than these self-interested assessments.1 Requiring the lending industry to 

properly comply with South Dakota’s LLC statutes does not lead to absurd or 

unreasonable consequences as SDIF LP2 argues. Rather, to allow lenders to by-pass 

statutory requirements would render the liability shield meaningless.  

IV. THE GUARANTEES VIOLATE SDCL 47-34A-303(c) AND ARE THEREFORE 

INVALID UNDER SDCL 53-9-1. 

 

  SDIF LP2’s argument that invalidation under SDCL 53-9-1 requires a contract to 

be expressly prohibited by a statute fails under the plain language of SDCL 53-5-3, which 

states that “[w]here a contract has but a single object and such object is unlawful in whole 

or in part, or wholly impossible of performance, or so vaguely expressed as to be wholly 

unascertainable, the entire contract is void.” SDCL 53-5-3; see also SDCL 20-2-2; 

                                                 

1 Moreover, the expert opinions SDIF LP2 relies upon have not been subjected to cross-

examination, nor have they been sufficiently tested under Daubert. See Daubert v. 

Merrell Dow Pharmaceuticals, Inc, 509 U.S. 579, 597, 113 S.Ct. 2786, 2799, 125 

L.Ed.2d 469 (1993). 
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Willers v. Wettestad, 510 N.W.2d 676, 680 (S.D. 1994) (“It is the general rule that a 

contract which is contrary to statutory or constitutional law in invalid and 

unenforceable.”). 

  By failing to follow the proper procedures to impose personal liability, the parties 

entered into contracts that violate the express provisions of SDCL 47-34A-303(c). Any 

injury to SDIF LP2 by virtue of the guarantees being void is mitigated by the fact that 

SDIF LP2 has other remedies, including the mortgage on the property and against the 

LLC entity under the credit agreement. The guarantees in question here were in violation 

of SDCL 47-34A-303(c), and thus South Dakota law and the precedent of this Court 

render them unlawful and unenforceable.  See SDCL 53-5-3, 53-9-1; Willers, 510 N.W.2d 

at 680. 

V. THE LEGAL EFFECT OF TENTEXKOTA’S OPERATING AGREEMENT 

PROVES THE REQUIREMENTS OF SDCL 47-34A-303(c) WERE UNMET. 

 

  SDIF LP2 reformulated the District Court’s third question to address whether 

Section 7.6 of the Operating Agreement requires a majority vote for the membership to 

incur liability. While the answer to SDIF LP2’s reformulated question is “yes”, the 

reformulated question confuses the issues in this case. The District Court seeks guidance 

on the legal effect of the LLC’s operating agreement, specifically whether, member 

liability is allowed only through a majority membership vote. Meaning the District Court 

seeks guidance on how the lack of a vote under the requirements of the Operating 

Agreement impacts the outcome under Section 303(c), not whether a vote was required as 

presented by SDIF LP2. This distinction is important as it is undisputed that no vote was 

taken by the membership, which is specifically stated in the District Court’s certified 

question.  
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  To determine the legal effect of the Operating Agreement, it must be read in 

conjunction with SDCL 47-34A-303(c) and the Articles of Organization. Tentexkota’s 

Articles of Organization provide that no member may be personally liable for the 

company debts under SDCL 47-34A-303(c). Section 7.6 of the Operating Agreement 

permits personal liability only through a vote of the majority, which would amend its 

Articles of Organization and constitute the required written consent under SDCL 47-34A-

303(c)(2). As this vote was never taken, the requirements of SDCL 47-34A-303(c) were 

not met and the members did not waive their liability protection. By failing to obtain the 

necessary vote required by the Operating Agreement, the requirements of SDCL 47-34A-

303(c) were unmet making the debt that of the company and not the individual members.  

  In addition to the legal effect under SDCL 47-34A-303(c), the lack of majority 

vote also proves membership intent to act on behalf of the LLC and not waive corporate 

liability protection. This is further supported by Dwight Wiles testimony, which SDIF 

LP2 takes out of context. Mr. Wiles testified as follows: 

  Q. You’re not testifying under oath that you were required to sign a personal 

guarantee; isn’t that true?  

    

  A.  That is correct. 

 

Doc. 163-3; at 6. Mr. Wiles stated he didn’t sign a guarantee in his personal capacity. He 

never testified that he did so voluntarily, intending to be personally bound, as SDIF LP2 

states. See SDIF LP2 brief at 24. SDIF LP2 improperly expands Mr. Wiles testimony to 

reach their desired result.  

CONCLUSION 

  SDCL 47-34A-303(c)’s unique provisions are designed to protect members from 

being individually liable for an LLC’s debt unless certain conditions are met. As those 
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conditions were not met in this case, the members cannot be held personally liable for the 

debt of the LLC. SDIF LP2 requests this Court to ignore these requirements to allow 

personal judgment against the members, rather than to pursue its proper remedies under 

the credit agreement.  

  The answer to the District Court’s questions, which are properly before this Court, 

are: “yes”, SDCL 47-34A-303 invalidates personal guarantees if the proper procedures 

are not met; “yes”, SDCL 53-9-1 does apply to prohibit SDIF LP2 from recovery under 

the guarantees; and because the operating agreement was not complied with to allow the 

members to personally guarantee the debt of the company, those members are not liable 

for those debts. 

Dated this 11th day of March, 2019. 

  

            /s/ Kasey L. Olivier   

OLIVIER MILES HOLTZ, LLP 

Kasey L. Olivier 

Ashley M. Miles Holtz 

4201 S. Minnesota Avenue 

Suite 113 

Sioux Falls, SD 57108 

 

HEIDEPRIEM, PURTELL,  

SIEGEL & HINRICHS, LLP 

Scott N. Heidepriem  

John R. Hinrichs  

101 West 69th Street, Suite 105 

Sioux Falls, SD 57108 

 

ROYNANE PC 

Robert M. Ronayne 

24 Fifth Ave. SW 

P.O. Box 759 

Aberdeen, SD 57402 

 

 

 



14 

 

BANGS MCCULLEN LAW FIRM 

Mark F. Marshall 

333 West Blvd. 

Suite 400 

Rapid City, SD 57701 

 

Attorneys for all Defendants 

 

BEARDSLEY, JENSEN & LEE 

Gary Jensen 

4200 Beach Dr. #3 

Rapid City, SD 57702 

Attorneys for Individual W. Kenneth Alphin 

 

 

MAY & JOHNSON, P.C.  

Richard L. Travis 

Adam R. Hoier 

6805 South Minnesota Ave 

Sioux Falls, SD 57108 

Attorneys for Individuals Timothy J. Conrad, 

Michael R. Gustafson, George D. Mitchell, and 
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Robert Trzynka 
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BUTLER SNOW 

Kevin Baltz 

Robert Holland 

150 Third Ave. South 

Suite 1600 

Nashville, TN 37201 

Attorneys for Individual Dale Morris  

 

CADWELL, SANFORD, DEIBERT & 

GARRY, LLP 

James Simko 

200 E. 10th Street, Suite 200 

Sioux Falls, SD 57104 
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NEAL & HARWELL 

James Kelley 

1201 Demonbreun Street, Ste. 1000 Nashville, 

TN 37203 

Attorneys for Individual Dwight Wiles 

 

CHRISTOPHERSON, ANDERSON, 

PAULSON & FIDELER, LLP 

Michael H. Paulson 

509 S. Dakota Ave. 
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Attorney for Individual Marc Oswald 
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4201 S. Minnesota Avenue 

Suite 113 

Sioux Falls, SD 57108 

      

          

          Attorneys for Defendants 
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