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PRELIMINARY STATEMENT

Plaintiffs/Appellants Julie and David Godbe will be collectively referred to as
“Godbe” or their individual first names of “Julie” or “David.” Defendant/Appellee City
of Rapid City, South Dakota, will be referred to as the “City.” References to the record
as reflected by the clerk’s index are referenced by “R” following by the page number.
Documents in the Appendix are referenced by “APP” followed by the number
designation. Citations to the hearing transcript are referenced by “T” followed by the
page number and line.

JURISDICTIONAL STATEMENT

Julie and David Godbe appeal from the Order Granting the City of Rapid City’s
Motion for Summary Judgment. (R: 2624) The Order Granting the City’s Motion for

Summary Judgment and Judgment of Dismissal was signed and filed on January 13,



2020. (R: 2634.) The City served a Notice of entry of Order and Judgment on January
16, 2020. (R: 2636.) Godbe filed a Notice of Appeal on February 13, 2020. (R: 2660.)
The court reporter submitted the hearing transcript on April 8, 2020. Jurisdiction in this
Court is proper pursuant to SDCL 15-26A-3.

STATEMENT OF THE LEGAL ISSUES

ISSUE I: Whether the circuit court erred in granting the City’s motion for summary
judgment.

A. The circuit court erred in finding no disputed material facts exist as it
relates to notice of damage to the roadway pursuant to SDCL 31-32-
10.

Legal Authority

Fritz v. Howard Township, 1997 S.D. 122, 570 N.W.2d 240
State v. Engesser, 2003 S.D. 47, 661 N.W.2d 739

Zahn v. Musick, 2000 S.D. 26, 605 N.W.2d 823

SDCL 31-32-10

B. The circuit court erred in interpreting SDCL 31-32-10 by finding the
statute requires actual notice and that the damage is not to the
highway, but to the specific instrumentality causing injury.

Legal Authority:

Fritz v. Howard Township, 1997 S.D. 122, 570 N.W.2d 240
Hohm v. City of Rapid City, 2008 S.D. 65, 753 N.W.2d 895
SDCL 31-32-10

SDCL 17-1-4

STATEMENT OF THE CASE
As a result of the failures by the City after repeated notice of dangerous grates and

the need for ongoing maintenance, Julie Godbe suffered debilitating injuries on July 27,
2015, when her front bicycle tire entered a storm grate on East St. Patrick Street in Rapid

City, South Dakota. She is now an incomplete quadriplegic and will never recover. Julie



and her husband have brought an action against for its failure to repair and maintain the
dangerous grates along East St. Patrick Street. Godbe brought a negligence claim against
the City pursuant to SDCL 31-32-10 in the Seventh Circuit Court, County of Pennington,
State of South Dakota before the Honorable Matthew Brown.

The City then moved for summary judgment on a rationale that they did not have
notice of damage to the specific grate that caused Julie’s injuries. The circuit court
granted the City’s motion for summary judgment based on that same rational. However,
as argued below, Godbe has provided disputed material facts to defeat summary
judgment on whether the City had notice to the damage of the specific grate that caused
Julie’s injuries. Further, the circuit court was incorrect in its interpretation of SDCL 31-
32-10 as the statute only requires constructive notice of the damage to the highway, has
been established. Therefore, the circuit court’s grant of summary judgment for the City
was in error, and this Court should reverse and remand for a trial on the merits.

STATEMENT OF THE FACTS

A. Incident

On July 27, 2015, Julie Godbe was riding her bicycle on East St. Patrick Street in
Rapid City, South Dakota. (R: 163. Plaintiff’s Amended Complaint (“Complaint”) at 9
3.) While traveling adjacent to the right-hand curb of East St. Patrick Street, as mandated
by law, Julie’s front tire of her bicycle fell into a storm drain grate causing her to catapult
over the handle bars and land on her face. (R: 772, No. 1.) Julie became an incomplete
quadriplegic as a result of the actions of the City. (R: 163 at{5.)

The storm drain grate that caused Julie’s injuries had steel bars that ran parallel to

the curb, allowing a bicycle tire to get lodged between the bars. (R: 772, No. 2.) The



City’s temporary fix of the defective grates failed, causing this catastrophic injury. The

following picture is of the accident scene and grate that caused Julie’s injuries:

(R: 163 at 1 8.)

Julie and David were proceeding in single file along East St. Patrick Street near
the right-hand curb, as required by both City of Rapid City Ordinance and South Dakota
State law. (R: 772, No. 3.) Her bike tire entered the parallel grate causing her to topple
head over heels, breaking her neck, and requiring the need for emergency surgery by Dr.
Johnathan Wilson. Dr. Wilson saved her life and then she was transferred to Craig
Rehabilitation Hospital in Denver to deal with her paralysis.

B. Notice to the City of the Damage

In 2004, the City assumed responsibility from the State of South Dakota for the



operation and maintenance of East St. Patrick Street. * (APP 13-14.) From 2004 on, the
City had full control and duty to maintain East St. Patrick Street, free of all defects and
unsafe road hazards. (APP 24.)

In 2007, the Standard Specifications for the City required the use of Type B inlets

with the “V” grates for protection of bikers in Rapid City. (APP 34)

PUBLIC WORKS DEPARIMEN |
DATE: 5-1-07

62— |

These proper grates run perpendicular to traffic on the highway. Type V grates prevent
someone riding parallel to the traffic from entering the grate when riding a bicycle. (APP
18; APP 39.) In fact, the proper grate was put in place by the City directly across the

street from the dangerous grate that caused Julie’s injuries.

! East St. Patrick Street was formally South Dakota Highway 238, and the City took
ownership in 2004 of approximately 1.3 miles from its junction with Campbell Street to
its junction with South Dakota Highway 44. (See APP 13.)



1. History Regarding Bike Lanes in Rapid City

The bike lane in Rapid City is the right 4 feet of any street or road in Rapid City,
other than the interstate highway. (APP 45; APP 48.) In June of 2006, the Rapid City
Metropolitan Planning Organization prepared a Bikeway/Walkway Plan. As far back as
1992, the City adopted the recommendations of the Bike Safety task force that all streets
and roads, with the exception of 1-90 and 1-190, are considered part of the Bikeway
system, as bicycles are considered vehicles and may legally travel on any roads which do
not have a minimum speed requirement. The City is responsible for the streets to be safe
for bicycle traffic. (APP 48; APP 19.)

It was in 2007 that the City adopted the perpendicular grates as shown above.
(APP 28.) This was done for safety purposes. Donald Brumbaugh, the City’s 30(b)(6)
witness, agreed that the grate in question was not in compliance with the 2007

specification adopted by the City:



Q: Okay. As of the 2007 specifications, the grate
That was involved with Julie Godbe in that
incident in July of 2007 -- 2015 was not in
compliance with what is specified in 2007
Exhibit 3, correct?

A: If it had parallel -- if it had a parallel grate,
that's correct.

(APP 21.) Brumbaugh agreed that it is dangerous to have grates that run parallel to the

traffic:

Q: And you would agree with me that it's dangerous to
have grates that allow bicyclists that are traveling
with the traffic to fall into the grate because they
might topple over and get injured, correct?

A: If they're riding in the gutter section, yes.

Q: And one way to rectify the dangerous situation is to
replace the grates that are parallel with ones that
are perpendicular? That's one way to do it?

A: Yes.

(APP 21.)

Another way to prevent tires from going into the grates would be to weld
cross bars onto present grates, which was done by the City:

Q: Another way to do it is to weld cross bars onto the
present grates to prevent tires from going into the
grates?

A: It would have that effect, yes.
(APP 21.) Brumbaugh then acknowledges that a number of the grates on East St. Patrick
Street had welded straps on them prior to the incident in 2015:
Q: (By Mr. Steven Beardsley) In any event, prior to
this incident in 2015, a number of these grates on

this city road had welded straps, you called them,
on the grates?

A: Yes, they did.

10



(APP 21.) He agreed these welded straps needed to be maintained or it could create a
hazard:

Q: And you understand that if there are welded straps
on them, that they need to be maintained?

A: Typically.

Q: And that's because if you don't maintain them,
it may create a hazard?

A: It could.
(APP 21.) A number of the photographs depict mangled or torn off welded straps.
Brumbaugh testified that the snow plows and maintenance equipment tear up inlet grates:

Q: And typically the equipment that you could think of
that would tear metal straps off a metal grate would
be a snowplow, correct?

A: If they were to hit them, yes.
(APP 22.)

Brumbaugh testified that he has seen various grates with welded straps and that
they need to be maintained. (APP 21.) More importantly, Brumbaugh testified that once
the straps are torn off, the grate is damaged:

Q: Once you weld the straps on there it becomes
part of the grate, correct?

A: Okay, it's part of the grate.

Q: Yeabh, it's part of the grate because the concept of
the strap being part of the grate is to prevent
people from falling in and hurting themselves,
correct?

A: Correct.

Q: So once the straps are torn off, the grate in its
configuration now with the straps has been damaged,
correct?

A: Correct.

(APP 25)

11



In July 2011, the City then introduced the Rapid City Area Bicycle and Pedestrian
Master Plan. (APP 42.) The Master Plan directs that the City should continue the efforts
to retrofit existing drainage grates as older grates can create slippery conditions for
bicyclists and catch a bike wheel if the grates are parallel to the direction of travel.?
(APP: 57; APP 22.) The City, through Risk Manager Trevor Schmelz, agrees that if
parallel grates are left in the streets, it is not safe for bikers:

Q: If the parallel grates are in there, it’s not safe for bikers, is it?
A: No.

(APP 43))

Therefore, going back 20 years prior to Julie’s accident, the City of Rapid City
had “notice” of a dangerous condition or disrepair of its roadways and recognized that
these grates can trap wheels causing injury to bicyclists. (APP 40.) At the very least, the
City recognized the need to provide a safe alternative to the parallel grates in 2007. (APP
34; see also R: 163 at 119-10.) Various pictures of the grates along East St. Patrick Street

are provided below:

2 The City also received federal aid for construction on East St. Patrick Street. (See APP
40-41.) In receiving federal aid, the City must comply with mandates of the Federal
Highway Administration involving grates and would receive various materials involving
such from the Federal Highway Administration. (APP 23; APP 27.) The Federal
Highway Administration’s recommendation for grates as it relates to bicycles is that
“[w]hen bicycle traffic exists, grates should prevent the tires of a bicycle from slipping
into and being caught in the grate.” (APP 59.)

12
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(R:163 at 1 21; see also APP 26; APP 29.) However, due to snowplows scraping across
the grates in the winter, the crossbars became damaged or removed completely. (APP

52.)

16



2. 30(b)(6) Witness Donald Brumbaugh.

On November 9, 2017, Plaintiffs noticed a Rule 30(b)(6) deposition. In response,
the City produced Donald Brumbaugh. The Courts have established that the 30(b)(6)
witnesses’ testimony will bind the organization. In fact, it has been held that an
organization appears vicariously through its 30(b)(6) witness. United States v. Taylor,
166 F.R.D. 356, 361 (M.D.N.C. 1996) (citations omitted). Most importantly, the
organization, and in this case the City, is bound by the testimony of its 30(b)(6) witness.
The City cannot submit new or different allegations that could have been made at the
time of the 30(b)(6) deposition. Rainey v. Am. Forest and Paper Ass 'n, Inc., 26 F.2d 82,
94 (D.D.C. 1998) (citations omitted.) Pursuant to the Rule, Donald Brumbaugh’s
testimony constitutes evidentiary admissions, which bind the City.

Brumbaugh, the City’s 30(b)(6) witness, admitted that the specification is a safety
specification and that the City must comply with it. (APP 23.) Mr. Brumbaugh further
testified that the City must maintain the streets in a safe manner.

Q: No, that's not what I asked. I didn't couch this with a complaint.

If the city is taking over the maintenance, they're supposed to
maintain things safely, correct?

A: Correct.
(APP 24.)
Brumbaugh also agreed that if the straps are torn off, or partially torn off, that the
grate may be unsafe for bicyclists:
Q: And when they take it over, if the straps are torn
off or in the process of being torn off or partially

torn off, it may make the grates in the streets
unsafe for bicycle travel, correct?

A: Correct.

17



(APP 24.) Brumbaugh acknowledged that once the straps are torn off, the grate becomes

damaged and in disrepair:

Q:

A:

. Yeah, it's part of the grate because the concept

A:

Once you weld the straps on there it becomes
part of the grate, correct?

Okay, it's part of the grate.

of the strap being part of the grate is to prevent
people from falling in and hurting themselves,
correct?

Correct.

So once the straps are torn off, the grate in its
configuration now with the straps has been
damaged, correct?

Correct.

(APP 25.) The 30(b)(6) witness acknowledged that the City had notice of the traps

created by parallel grates and that they are dangerous. (APP 28.)

3. The City admitted that the grate in question had crossbars welded across
it, which proves “damage” as a matter of law.

The City admitted in its Answer that there was a weld of crossbars on the grate in

question:

8. As is concerns paragraphs 21, 25, 26, and 28, the Defendant
denies that the “crossbars” as alleged by Plaintiffs were welded onto
the storm grate on or before July 27, 2015; further, Defendant
affirmatively alleges that the placement of “crossbars” on the storm
grate was a subsequent remedial measure which does not constitute
“damage” as the same is identified in SDCL § 31-32-10 and is
inadmissible in any event under SDCL § 19-19-407.

(R:172 1 8.) Brumbaugh, the 30(b)(6) witness, also testified it is not possible that the

welds were torn off after this incident occurred since the snow plows were not used

between the date of the incident and the date of the photos taken in October. (APP 30.)

18



The incident occurred on July 27, 2015. Photos were taken of the grates on East
St. Patrick Street on October 13, 2015. The snow plow records confirm there were no
snow plow days between July and the end of October in Rapid City in 2015. (APP 36.)
As a result, Brumbaugh agreed that the welds were not put on the grates after the
incident—it had to be before the incident:

Q: And we have the temperatures for October. They're
all in the 50s to the '80s. It's not a time in
which the snowplow would be out, correct?

A: That's correct.

Q: And you would agree with me that if you look at
Exhibit (sic) 10 and Exhibit (sic) 11, it's
dangerous because a bike tire could fit in the gaps,
correct?

A: It could, yes.

Q: So you're not contending that somebody welded straps
on in early October and then got them scraped off so
they end up like Exhibit 11, numbers 10 and 11, are
you?

A: No, I'm not.
Okay. That wouldn't make sense, would it?

QO

A: Not really, no.
(APP 30.)

It is the City’s failure to repair the damaged or removed crossbars on the grates
that caused Julie’s injuries. (R: 163 at 9 25.) This was a failure of the City’s statutory
duty under SDCL 31-32-10, and the circuit court erred in not allowing Julie’s case to
proceed to a jury. The circuit court granted summary judgement for the City; however,
the basis for the circuit court’s ruling was grounded on the issue of notice to the City of
the damage. The following facts show that disputed material facts exist as to the notice

the City had in order to bring its liability within the confines of SDCL 31-32-10:

19



(1) Whether the City welded or repaired the grate;

(2) Whether the City welded straps on the grates before or after the
incident;

(3) Whether the City destroyed the evidence after receiving notice of the
lawsuit to prevent Julie from examining the grate to determine when
welding on the grate occurred;

(4) Whether the City had actual notice that the highway was damaged,;

(5) Whether the City had actual notice that the specific grate was
damaged;

(6) Whether the City had constructive notice to the damage of the
highway;

(7) Whether the City had constructive notice to the damage of the specific
grate;

(8) Whether the City had notice as a matter of law given its admissions;
and

(9) Whether the City created its own disputed fact through its 30(b)(6)
witness by giving contradictory statements in his deposition and
subsequent affidavit as to when the welding on the grate occurred.

Thus, the circuit court erred in granting summary judgment in favor of the City because

the City did have notice of the damage and questions of disputed material fact remain.

STANDARD OF REVIEW

“[TThe focus in summary judgment hearings centers on the existence of

admissible and probative evidence to support the challenged claim or defense.” Stern Oil

Co., Inc. v. Brown, 2012 S.D. 56, 1 16, 817 N.W.2d 395, 401 (citing Chem-Age Indus.,

Inc. v. Glover, 2002 S.D. 122, 1 18, 652 N.W.2d 756, 765).

This Court has repeatedly provided the following as the standard for summary

judgment:

Summary judgment is authorized “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to any
material fact, and that the moving party is entitled to judgment as a
matter of law.” We will affirm only when there are no genuine
issues of material fact and the legal questions have been correctly
decided. All reasonable inferences drawn from the facts must be

20



viewed in favor of the non-moving party. The burden is on the
moving party to clearly show an absence of any genuine issue of
material fact and an entitlement to judgment as a matter of law.

Discover Bank v. Stanley, 2008 S.D. 111, { 16, 757 N.W.2d 756, 761-62 (quoting
Mueller v. Cedar Shore Resort, Inc., 2002 S.D. 38, 1 10, 643 N.W.2d 56, 62); see also
SDCL 15-6-56(c).

Defendants are not without their own burden as well. “Entry of summary
judgment is mandated against a party who fails to make a showing sufficient to establish
the existence of an element essential to that party's case, and on which that party will bear
the burden of proof at trial.” Hass v. Wentzlaff, 2012 S.D. 50, 1 11, 816 N.W.2d 96, 101
(quoting W. Consol. Coop. v. Pew, 2011 S.D. 9, 119, 795 N.W.2d 390, 396). “A
sufficient showing requires that “[t]he party challenging summary judgment . . .
substantiate his allegations with sufficient probative evidence that would permit a finding
in his favor on more than mere speculation, conjecture, or fantasy.” Quinn v. Farmers
Ins. Exch., 2014 S.D. 14, § 20, 844 N.W.2d 619, 624-25 (quoting Stern Oil Co. v. Brown,
2012 S.D. 56, 1 8, 817 N.W.2d 395, 398.)

ARGUMENT AND AUTHORITIES

I.  The circuit court erred in granting the City’s motion for summary judgment.

The circuit court granted the City’s motion for summary judgement on the false
basis that Godbe did not show a disputed material fact as it related to notice of the
damage to the grate that caused Julie’s injury. The statute that imposes liability on the
City for its failure to prevent an injury like the one at bar is found in SDCL 31-32-10.
That statute states:

If any highway, culvert, or bridge is damaged by flood, fire or
other cause, to the extent that it endangers the safety of public

21



travel, the governing body responsible for the maintenance of such

highway, culvert, or bridge, shall within forty-eight hours of

receiving notice of such danger, erect guards over such defect or

across such highway of sufficient height, width, and strength to

guard the public from accident or injury and shall repair the

damage or provide an alternative means of crossing within a

reasonable time after receiving notice of the danger. The governing

body shall erect a similar guard across any abandoned public

highway, culvert, or bridge. Any officer who violates any of the

provisions of this section commits a petty offense.
SDCL 31-32-10 (emphasis added). Pursuant to the above, Godbe had to show damage to
the highway and that the City received notice of the danger to hold the City liable. See
id. The circuit court, however, found that the City did not receive notice of the damage to
the specific grate. The circuit court’s rational and grant of summary judgment for the City
was in error.

First, Julie presented multiple instances of notice that were ultimately disputed by
the City. For approximately 20 years, the City was aware that the grates along East St.
Patrick Street were dangerous and in disrepair. The City’s own specifications found that
the grates were not safe for bicycle traffic. As a temporary fix, the City attempted to
remedy the non-compliant grates by welding crossbars across the parallel grates;
however, these crossbars would be torn off, damaged, or become mangled as a result of
the City’s snowplows. The City cannot turn a blind eye as it relates to notice for
something so plainly damaged. Further, the City has admitted to welding on the specific
grate that caused Julie’s injury. But before any welding analysis could be done to confirm
the City’s notice in terms of welding on the specific grate, the City had all the grates and
evidence of its wrongdoing destroyed.

Second, the circuit court interpreted the statute too narrowly in ruling that Godbe

had to show the City had notice to the damage of the specific grate that caused the

22



injuries. Such a narrow reading is not found when interpreting the statutory history of
SDCL 31-21-10 or case precedent interpreting the same. The City had to be on notice to
the damage of the highway. Further, the notice required under the statute is one of
implied or constructive notice and is not actual notice as stated by the circuit court.
Specifically, this Court has stated that implied or constructive notice is all that is required
under SDCL 31-21-10. See Fritz v. Howard Township, 1997 S.D. 122, { 21, 570 N.W.2d
240, 244-45. Thus, when interpreting the statute according to its plain text, Godbe
presented ample disputed facts that would put the City on constructive notice.

A. The circuit court erred in finding no disputed material facts exist as it relates to

notice of damage to the roadway pursuant to SDCL 31-32-10.

Indeed, 20 years prior to Julie’s accident, in 1992, the City of Rapid City had
“notice” of a dangerous condition or disrepair of its roadways and recognized that these
grates can trap wheels causing injury to bicyclists. (APP 40-41.) Then, in 2007, the City
Public Works Department identified and implemented “Type B” inlets with “Type V”
perpendicular grates as a safe design for City storm drains. (APP 34.) The “Type V”
grates prevent someone riding parallel to the traffic from entering the grate when riding a
bicycle. (APP 18; APP 39.)

In July 2011, the City then introduced the Rapid City Area Bicycle and Pedestrian
Master Plan directing the City to continue the efforts in replacing the dangerous grates.
(APP 57; APP 42-43.) Recognizing the hazardous condition the grates posed, and
attempting to abide by the adoption of not only the 2011 Master Plan, but the realization
in 2007 that grates perpendicular to the highway is safer, the City attempted to remedy

their existing dangerous grates by welding crossbars or straps on the grates as a

23



temporary fix, even though snowplows would remove the crossbars and leave the grates
damaged. (APP 26; APP 29; APP 52.)
In fact, the City has admitted to welding on the specific grate that caused Julie’s
injuries:
8. As is concerns paragraphs 21, 25, 26, and 28, the Defendant
denies that the “crossbars” as alleged by Plaintiffs were welded onto
the storm grate on or before July 27, 2015; further, Defendant
affirmatively alleges that the placement of “crossbars” on the storm
grate was a subsequent remedial measure which does not constitute
“damage” as the same is identified in SDCL § 31-32-10 and is
inadmissible in any event under SDCL § 19-19-407.

(R: 172 at 1 8.) But while the City claims the crosshars were placed as a remedial
measure, this cannot be the case. A handful of photos were taken of the grates on East St.
Patrick Street both by the City’s Risk Manager Trevor Schmelz and counsel for Plaintiff.
Trevor Schmelz took pictures of the grates on October 1, 2015, and counsel for Julie took
pictures on the grates on October 5, 2015. (APP 37.)

The facts are clear that the City did weld on the grates on East St. Patrick Street.
There were no snowplows operating between the date of Julie’s injury on July 27, 2015,
and October of 2015 when the photos were taken that show the mangled crossbars or
welds on the grate. (APP 30.) The welds that were visible on the grates in the
photographs were old and were done prior to July 2015. (APP 32.) Also, City
employees Trevor Schmelz, Donald Brumbaugh, Dale Tech, and Dale Pfeifle all agree

that the City would not weld crossbars on a few grates and skip others. (APP 43; APP 31;
APP 51; APP 55.) Further, all agreed that the welding took place before the incident.

(APP 30.)
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The City has admitted to welding on the specific grate that caused Julies injuries.
(R: 172 at 9 8.) This admission by the City’s counsel, combined with the evidence that
the grate was in fact welded on, should relieve Godbe of the duty to present evidence on
that issue—or at the very least raise an issue of disputed material fact. “An attorney can
make an admission that is binding upon his client and relieves the opposing party of the
duty to present evidence on that issue.” Zahn v. Musick, 2000 S.D. 26, { 26, 605 N.W.2d
823, 829 (quoting Rosen’s Inc. v. Juhnke, 513 \W.2d 575, 577 (S.D. 1994)). While not
related to opinions or legal theories, “[a]n admission is limited to matters of fact which
would otherwise require evidentiary proof].]” Id. (quoting Tunender v. Minnaert, 1007
S.D. 62, 121, 563 N.W.2d 849, 853).
However, the City is claiming that it welded on the grates on East St. Patrick
Street on October 21, 23, 26, and 27 in 2015. (R: 1815, p. 14.) The City cites to the
employee time cards during this time. But the employee time cards say nothing of
welding, placing crossbars, or repairing damaged grates. (APP 60-75.) The time card of
employee David Green makes clear that the storm grates were replaced on East St.
Patrick Street during the time the City is claiming that they were welded on. (APP. 73.)
Indeed, the City replaced the grates on East St. Patrick Street as a response to Plaintiffs’
counsel’s letter dated October 16, 2015, to the City’s attorney. (APP 76-77.) Even Dale
Tech, the City’s engineer, admitted that he ordered the grates removed after counsel’s
letter.
Q: That’s what Dale Pfeifle indicated, too.

So you’re consistent with that. So you

delegated to Sarah measuring and observing

the various grates. And then after she did that,

then you ordered the street department to remove
the grates and put in the V inlet Grates?
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A: Correct.

Q: And when they removed the grates, did you tell
them - - strike that. When they removed the grates
you did not indicate to anyone to designate the grate
that was in question regarding Julie Godbe - -

A: No.
(APP 50.) It was after counsel for Plaintiff sent the October 16, 2015, letter that the City
destroyed and made unidentifiable for inspection the removed grates on East St. Patrick
Street as indicated by the City’s own engineer Dale Tech.

Even if counsel for Julie wanted to test the specific grate to prove that it had been
welded and that the City had notice, the grates in the photographs were destroyed after
the City was notified of Julie’s injury in September 2015 by counsel. (APP 16-17; APP
20; APP 53; APP 37.) “Intentional destruction of evidence, a form of obstruction of
justice, is called ‘spoliation.”” State v. Engesser, 2003 S.D. 47, 1 44, 661 N.W.2d 739,
753 (quoting McCormick on Evidence 8 273 660-61 (2nd ed. 1972)). When a party
intentionally destroys the evidence and spoliation is established, the “fact finder may
infer that the evidence destroyed was unfavorable to the party responsible for its
destruction.” Red Bear v. SESDAC, Inc., 2007 S.D. 27, § 32, 896 N.W.2d 270, 279
(quoting Engesser, 2003 S.D. 47, { 44, 661 N.W.2d at 753).

Here, the City did intentionally destroy the evidence, and the inference should be
made against them. The City knew that there was a claim against them related the
injuries Plaintiff suffered on July 27, 2015. (APP 16-17.) The City has admitted,
through their 30(b)(6) witness, that they did nothing to preserve the specific grate that
caused Julies injuries. (APP 17.)

Q: Okay. And the city did nothing to preserve this
evidence that’s the grate itself, correct?
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A: Apparently not.

Q: ... As far as you know as you sit here today,
you can’t put your hands on this grate so we can
examine it, correct?

A: It --if I had 20 of those grates sitting here in this
room, | couldn’t tell you which inlets - - or which
grate came out of what inlet. So once they’re together,
there wouldn’t be any way for me to tell anyway, so no.

So it’s gone for purposes of inspection?

Yes

And it’s gone based on the city removing it and disposing of it?
Yes.

o 2 O

>

(APP 17.) The inference should be made against the City because they destroyed the
evidence.

Julie was abiding by the law and the City’s own ordinance when she was riding
her bicycle on East St. Patrick Street on July 27, 2015. See SDCL 32-20B-5;° Rapid City
Code of Ordinances 10.64.170.* Julie had no other choice but to encounter the damaged
highway and dangerous grate. She was abiding by her duty as a bicyclist, and the City
had a duty to repair and maintain the dangerous highway. Due to the City’s admission of
welding on the grate that caused Julie’s injuries, the absence of evidentiary support for

the City’s position that the grate was not maintained, and the fact that the evidence is now

3 SDCL 32-20B-5 states:

Any person operating a bicycle upon a roadway at less than the normal speed of
traffic . . . shall ride as close as practicable to the right-hand curb or edge of the
roadway.

4 Rapid City Code of Ordinances 10.64.170 states:
[A]ny person operating a bicycle upon a roadway at less than the normal speed of
traffic at the time and place and under the conditions then existing shall ride in the
right 4 feet of roadway near the right-hand curb or edge of the roadway.
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destroyed, which eliminates Julies ability to support the City’s notice of the dangerous
grate and subsequent remedy prior to July 27, 2015, the City’s liability falls squarely
within SDCL 31-32-10. Simply, the City failed to adequately repair and maintain the
damaged grate of which it had notice. Godbe has presented ample evidence that raises
questions of disputed material facts as to the City’s notice to the damage and the
highway, and a South Dakota jury should be able to determine the City’s liability.

B. The circuit court erred in interpreting SDCL 31-32-10 by finding the statute
requires actual notice and that the damage is not to the highway, but to the
specific instrumentality causing injury.

The City continually protests that Godbe has failed to prove that the City welded
on the grate on East St. Patrick Street that caused Julie’s injuries, and the circuit court
wrongly agreed. It is Godbe’s position that such proof has been adequately presented in
this matter as it relates to the specific grate, at the very least enough evidence is present to
raise a disputed material fact. Even so, the City has subsequently destroyed and made
unidentifiable the specific grate in question to secure direct proof upon adequate testing
that the City has welded on the grate prior to Julie’s injuries, knew that the specific grate
was damaged, and thus, failed to maintain the specific grate when snowplows scraped off
the welded straps.

Regardless, the circuit court is contending that SDCL 31-32-10 is to be read as
narrow as possible and relieve the City of liability. The circuit court claims that the
statute requires that Godbe must prove that they received notice of the damage to the
specific grate that caused Julie’s injuries. However, the circuit court provided no

authority for such a narrow reading and ignores the history of the statute itself, which it

was made aware of. (See R: 24 pp. 5-14; R: 286 p. 3.)

28



Again, and for ease of the Court, the statute at hand that imposes a duty on the

City to protect the public from injury states:

If any highway, culvert, or bridge is damaged by flood, fire or

other cause, to the extent that it endangers the safety of public

travel, the governing body responsible for the maintenance of such

highway, culvert, or bridge, shall within forty-eight hours of

receiving notice of such danger, erect guards over such defect or

across such highway of sufficient height, width, and strength to

guard the public from accident or injury and shall repair the

damage or provide an alternative means of crossing within a

reasonable time after receiving notice of the danger. The governing

body shall erect a similar guard across any abandoned public

highway, culvert, or bridge. Any officer who violates any of the

provisions of this section commits a petty offense.
SDCL 31-32-10 (emphasis added).

The statute plainly states, as noted by the above emphasized language, that the

City would be responsible for damage that endangers the safety of public travel to “any
highway.” SDCL 31-32-10. East St. Patrick Street is a “highway” for purposes of the
statue. See SDCL 31-1-1 (“Every way or place of whatever nature open to the public, as
a matter of right, for purposes of vehicular travel, is a highway.”). Of note, there is no
limiting language in the statute that would delegate the “notice” or “damage” to the
specific situs of the injury sustained by a Plaintiff. Rather, it does just the opposite and
clearly defines the damage and notice of such to any highway. A narrower interpretation
would obstruct the plain language used by the Legislature in SDCL 31-32-10. See Farm
Bureau Life Ins. Co. v. Dolly, 2018 S.D. 28, 19, 910 N.W.2d 196, 199 (“This Court
assumes that statutes mean what they say and that legislators have said what they mean.”)
It would be a rather obtuse result in allowing the City to escape liability in a circumstance

where the City was put on notice and repaired two damaged bridges wiped out by a flood

on a highway, but failed to maintain or repair a middle bridge that succumbed to the same
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fate as the other two and someone gets injured as a result. See Fritz v. Howard Twp.,
1997 S.D. 122, 1 21, 570 N.W.2d 240, 244-45 (stating implied or constructive notice is
all that is required under SDCL 31-32-10). Such a narrow reading of the statute would
produce absurd results. See Schafer v. Shopko Stores, Inc., 2007 S.D. 116, { 7, 741
N.W.2d 758, 761 (stating that a presumption exists in interpreting statutes “that the
Legislature intended no absurd or unreasonable result[s]”); see also City of Deadwood v.
M.R. Gustafson Family Trust, 2010 S.D. 5, 19, 777 N.W.2d 628, 632 (“A court is not at
liberty to read into the statute provisions which the Legislature did not incorporate.”).
Even if it was assumed that an ambiguity existed in the statute, which Appellants

do not contend, turning to principles of statutory construction make clear that the
Legislature did not intend such a narrow interpretation of SDCL 31-32-10. Before 1915,
no statute existed imposing liability on townships or counties, and they were not liable
under the common law for injuries sustained for highway defects. Hohm v. City of Rapid
City, 2008 S.D. 65, 1 8, 753 N.W.2d 895, 900. However, in 1915, the Legislature
enacted chapter 210, which made townships and counties liable for injuries sustained in
certain circumstances due to highway defects. Id. The 1915 act provided in part:

8 1. Guards Erected—Repairs made. It should be the duty of the

road supervisors of any township, town or city, and the county

commissioners of any county . . . to keep all public roads and

highways, culverts and bridges in such condition as to render them

safe and passable and free from danger of accidents or injury to

persons or property, while in the lawful use thereof, and in case

such roads, highways, culverts or bridges shall become in whole or

in part destroyed or out of repair by reason of floods, fires or any

other cause, to such an extent as to endanger the safety of public

travel, it shall be their duty upon receiving notice thereof to cause

to be erected, for the protection of travel and public safety, within

twenty-four hours thereafter, substantial guards over such defects,

or across such roads or highways, of sufficient height, width and
strength to warn and guard the public from accident or injury to the
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person or property thereof, and it shall also be their duty to repair
the same within a reasonable time thereafter. . . .

1915 S.D. Sess. L. ch. 210. (emphasis added.) As noted above, the 1915 statute
specifically references that the damage to the highway can be “in whole or in part.” Id.
This same language was retained when the session law was codified in 1919. See S.D.
Rev. Code 1919, § 8589; see also Hohm, 2008 S.D. 65, 10, 753 N.W.2d at 901 (quoting
8§ 8589 of 1919 enactment of statute).

After revisions were made in 1939, the same “in whole or in part” language was
retained in the statute as it relates to the damage of any highway.

In case any highway, culvert, or bridge shall become in whole or in

part destroyed or out of repair by reason of flood, fires or other

cause to such an extent as to endanger the safety of public travel, it

shall be the duty of the governing body or board . . . to repair the

same within a reasonable time . . . .
1939 SDC § 28.0913 (emphasis added; see also Hohm, 2008 S.D. 65, { 11, 753 N.W.2d
at 900-02 (quoting the same). The successor to 1939 SDC § 28.0913 is now SDCL 31-
32-10, which the “in whole or in part” language is absent from. See SDCL 31-32-10,
supra.

The only logical interpretation of the Legislature’s intent to remove such language
is that it deemed the “in whole or in part” language to be mere surplusage. See Nat’l
Farmers Union Prop. & Cas. Co. v. Universal Underwriters Ins. Co., 534 N.W.2d 63, 65
(S.D. 1995) (“The legislature does not intend to insert surplusage in its enactments.”).

With SDCL 31-32-10 stating that “any highway” that becomes damaged must be

repaired, the removed “in whole or in part” language would add nothing to the statute’s
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meaning as “damage” is referencing “any highway.” In reviewing the history of the
statute, the Legislature’s intent cannot be determined to mean that the City must be put on
notice of the specific thing that caused the injury on the highway like the circuit court
employed in its holding. Rather, the statute only requires notice of damage on any
highway. It is couched in general rather than specific terms. Thus, even assuming
ambiguity with the statute, the intent of the Legislature as gleaned from the historical
versions of SDCL 31-32-10, make clear that the damage to the highway, whether it be “in
whole or in part,” is enough to attach liability to the governing body responsible for its
maintenance.

However, this does not end the inquiry as the circuit court also misinterpreted
what type of notice under SDCL 31-32-10 is required. The circuit court implied that the
City had to be on actual notice of the damage. This was in error as constructive or
implied notice is all that is required under SDCL 31-32-10.

As recognized by the South Dakota Supreme Court in Fritz v. Howard Township:

Our statute [forerunner to SDCL 31-32-10] does not expressly require
actual notice [of defect in highway], and by the great weight of authority it
is held that unless actual notice is required by the statute constructive or
implied notice is sufficient.

1997 S.D. 122, 1 21, 570 N.W.2d at 244-45 (quoting Clementson v. Union Cty, 63 S.D.

104, 108, 256 N.W. 794, 796 (1934)); see also SDCL 17-1-4.° In Fritz, the Court was

® It should be also noted that in comparing the 1939 statute with SDCL 31-32-10, the “in
whole or in part” language is modifying “destroyed.” The Legislature’s removal of
“destroyed” and replacement with “damaged” is in and of itself clarifying the issue. A
thing “in part destroyed” is also damaged and keeping the language would be
unnecessary. It can also be argued that the Legislature’s enactment of SDCL 31-32-10
and its subsequent revision from “destroyed” to “damaged” broadens the statute’s reach
with respect to the City’s liability as no longer does a highway need to be “in whole or in
part destroyed” but merely “damaged.

6 SDCL 17-1-4 states:
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tasked with the exact question presented in the case at bar: whether actual notice required
under SDCL 31-32-10. Id.

In that case, a township resident notified the clerk for Township by telephone to
inform her that a section of the township road was washed out. 1d. {2, 570 N.W.2d at
241. Unable to reach any of the township board members, the clerk erected home-made
signs on steel fence posted stating the road was closed. 1d. The signs were placed on the
east and west ends of the mile-long road in the center of the road. Id. The clerk
eventually informed the township board, but repairs to the road were futile given the
frozen nature of the gravel pits. 1d. § 3. Approximately a month later, the plaintiff was
traveling on the damaged township road and struck the washout and suffered serious
injury. Id. 1 4. The sign that was warning of the damaged road was apparently knocked
over by other traffic. 1d. 6. The plaintiff then sued the township for negligence for
failing to properly sign the road and for failing to place a guard over the damaged section
of the road pursuant to SDCL 31-32-10. See id. 7.

Pertinent to the present case, the circuit court then awarded summary judgment to
the Township stating that it did not have actual notice of the missing or damaged sign,
and therefore, the township was not liable to the plaintiff under the statute. 1d. 1, 570
N.W.2d at 240-41; see also id. 1 20, 570 N.W.2d at 244 (stating that once sign is erected
it becomes part of the highway and the county had a duty to maintain for the safety of
public travel). However, the South Dakota Supreme Court reversed the lower court’s

determination and stated that SDCL 31-32-10 only provides that implied or constructive

Every person who has actual notice of circumstances sufficient to put a prudent
man uon inquiry as to a particular fact, and who omits to make such inquiry with
reasonable diligence, is deemed to have constructive notice of the fact itself.
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notice is required to bring the county’s liability within the purview of the statute. Id. {
21, 570 N.W.2d at 244-45. The Court stated that it was a jury question of “whether
Township, in the exercise of ordinary care should have discovered that the sign was
missing in time to replace it before this accident.” 1d. 22, 570 N.W.2d at 245.

Here, and as provided above, the City had ample notice of the damage to the
highway. For 20 years, the City knew that the storm grates were unsafe for bicycle
travel. The City attempted to remedy the unsafe and dangerous grates by welding metal
straps across the parallel grates. Snowplows would then clear the streets and remove or
mangle the grates, which is clearly visible for any passerby. These facts present
“circumstances sufficient to put a prudent man upon inquiry as to [the damage],” and
thus, is considered constructive notice of the damage itself. See SDCL 17-1-4. Godbe
has presented sufficient facts that show a genuine, material issue exists for trial. The jury
should be allowed to determine whether the facts presented was sufficient to put the City
on notice. Therefore, the circuit court erred in interpreting SDCL 31-32-10 so narrowly
as it related to the object of the damage: the highway, rather than the specific grate. The
Circuit court also erred in implying that actual notice was required pursuant to the statute
as Godbe has presented sufficient fact to have a jury determine whether it had

constructive notice of the damage.

The City of Rapid City had notice of unsafe grates for more than 20 years. The
City, through their designated witness Donald Brumbaugh, admitted that the grate in
question had been welded on. The City then acknowledges that the grates were damaged
prior to the date of Julie Godbe’s injury: July 27, 2015. That was established through the

snowplow records and Donald Brumbaugh’s acknowledgement that no snowplows were
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used between July 27, 2015, and the date of the photos in October 2015. Brumbaugh, the
City representative, admitted that the grates were damaged and improperly maintained.
He further admitted that they were traps and unsafe for bikers.

However, once the City was aware that litigation was eminent, the City destroyed
the evidence. This prevented Godbe from examining the grates on East St. Patrick Street
to determine if welding occurred and when. The fact that the City destroyed the grates,
which includes removing all the grates and making them unidentifiable from each other,
is a fact that must be interpreted against them. See Red Bear, 2007 S.D. 27, { 32, 896
N.W.2d at 279 (stating the “fact finder may infer that the evidence destroyed was
unfavorable to the party responsible for its destruction”). Thus, a factfinder may infer
that the City did weld on the specific grate, as well as all the grates on the highway, and
that this constituted notice that the highway or the specific grate was damaged. A

disputed material fact that a jury has to determine.

With these facts, the circuit court misapplied the law as it relates to the City’s
liability under SDCL 31-32-10. Godbe has presented disputed material facts that the City
was on notice to the damage of the specific grate that caused Julie’s injuries. Even so,
damage to the specific grate that caused the injury is not contemplated by the statutory
language of SDCL 31-32-10. Rather, notice of the damage to the highway as a whole is
all that is required. Further, the City only has to have constructive notice of the damage,
rather than actual notice as implied by the circuit court. Because the circuit court erred,
Godbe moves this Court to reverse the lower court’s grant of summary judgment for the

City and allow for Julie to present her case to a South Dakota jury.
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CONCLUSION

Based on the foregoing, Godbe respectfully asks that the Court reverse the trial
court’s order granting summary judgment in favor of the City and remand this case for a
trial on the merits.
Respectfully submitted this 2" day of June, 2020.
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Seventh Judiclal Civenit Court
P.O. Box 230
Rapid City SD 57709-0230
(605) 394-2571

CIRCUIT JUDGES MAGISTRATE JUDGES COURT ADMINISTRATOR
Craig A. Pleille, Presiding Judpe Scott M, Bogue Kristi W, Erdiman
Matthew M. Brown Tedd & Hyronitus
Joshua Hendrickson Sarah Morrison
Jeff Connelly Marya V. Tellinghuisen
Robert Gusinsky
Heidi L. Linngren
Roberd A, Mandel
Jane Wipf Pleific
December 28, 2019
John Nooney Steven and Michael Beardsley
326 Founders Park Drive 4200 Beach Drive, Suite 3
Rapid City, SD, 57709 Rapid City, SD 57709

RE: Godbe & Godbe v, City of Rupid Clty, SD; Civil No. 16-744; iviotion for Summary Judgment

Counsel:

Both parties filed motions for Summary Judgment in the case cited above. The Court
considered the record, briefs and the arguments of counsel, and being fully advised as to all
matters pertinent hereto, for the reasons set forth below, the Defendant’s motion for Summary
Judgment is GRANTED,. Conversely, the Plaintiffs Motion for Summary Judgment is
DENIED.

On July 27, 2015, Julie Godbe was riding her bicycle on East St. Patrick Street in Rapid City,
South Dakota. While traveling next to the right-hand curb of East St. Patrick Street, between
Campbell Street and Creek Drive, the front tire of her bicyele fell into a storm drain causing

serious and life-altering injuries. The storm drain grate, described as “Grate 4” in the
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submissions to the Court, had steel bars that ran parallel to the curb, such a design allowed a bike
tire to get lodged between the bars,

A summons and complaint was filed May 2, 2016. A Motion to Dismiss was filed by the
Defendant, City, on June 9, 2016, On October 25, 2016, this Court entered a Memorandum
Decision granting the City’s Motion to Dismiss. That Memorandum Decision is hereby fully
incorporated into the ruling(s) on the pending Summary Judgment motions from both parties.

The Plaintiffs then filed a Motion to Amend Complaint. The Amended Complaint re-atleged
Count I: Negligence without any amendments to the original complaint that the Court had
dismissed pursuant to its Memorandum Decision of October 25, 2016. The allegation in Count
2: Negligent Maintenance and Repair added a singular pavagraph (Paragraph 25) alleging:

25. Defendant knew or should have known the welded cross bars
on the grate in question were ripped off and therefore damaged,
thereby allowing the Plaintiffs bicycle tire to fall into the drain
grate causing bodily injury. Defendant after being put on notice of
the damage prior to the accident, failed to timely repair or replace
the welded metal pieces allowing bicycle tires to fall down inio the
grate causing loss of control of the bicycle and resulting in serious
personal injury, all in violation of SDCL 31-32-10.

The final aliegation in Count 3: Loss of Consortium is a derivative claim which arises from
either Counts 1 or 2. This allegation in the Amended Complaint was not modified from the
original Complaint,

Both sides subsequently filed motions for Summary Judgment. The Court will now address
these motions,

Summary judgment is authorized where the pleadings, depositions, answers to interrogatories

on file, together with the affidavits, if any, show there is no genuine issue of material fact and

that the moving party is entitled to judgment as a matter of law. SDCL 15-6-56(c). All
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reasonable inferences drawn from the facts must be viewed in favor of the non-moving party.
Morgan v. Baldwin, 450 N.W.2d 783, 785 (S.D. 1990). The burdenis on the moving parly {o
show the absence of any genuine issue of material fact and entitlement to judgment as a matter of
law. Wilson v. Great N. Ry. Co., 83 8.D. 207,212, 157 N.W.2d 19, 21 (1968).

However, in order to defeat summary judgment, the non-moving party may not rest on mete
allegations or his pleadings, but must set forth, by affidavit or other evidence, specific facts
showing the existence of genuine issues of material fact for trial. Plato v. State Bank of Alcester,
555 N.W.2d 365, 366 (S.D.1996). When the moving party shows that no genuine issue of
material fact is present, “[t]he non-moving party...must present specific facts showing that a
genuine, material. issue for trial exists.” Waddell v. Dewey County Bank, 471 N.W.2d 591, 593
(S.D. 1991). The existence of some fact, however, is not sufficiently established by “proof of a
mere possibility.” Estate of Elliot v. A&B Welding Supply Company, Inc., 1999 8.D. 57, 16,
594 N.W.2d 707.

In order to prevail on a negligence based claim in South Dakota, the Plaintiff must prove the
basic elements of negligence: (1) duty, (2) breach, (3) cause, {4) damages. Determining whether
a duty exists and ‘defining its limitations remain a function of the couxis.”” Bordeax v.
Shanmon Cty, Sch., 2005 S.D. 117 [ 11, 707 N.W. 2d 123, 126 (further citations omitted).

The duty of a governmental agency, such as the City, as it concerns damages or defects on a
public roadway is controlled entirely by statute. In this case statutory Hability is controlled by
SDCL 31-32-10. The Plaintiff has argued throughout this matier that in 2007 the City of Rapid
City adopted Standard Specifications for the use of Type B inlets which had prates that were not
parallel to the roadway, that Don Brumbaugh, the City’s 30(b)(6) witness “admitted” that the

specification is a safety specification and that the City must comply with it. {Brumbaugh Dep.

APP 003



74:16-75:9). That Brumbaugh “acknowledged” that once straps are torn off, the grate becomes
damaged and in disrepair (Brumbaugh Dep. 81:5-16). And that the city had “notice of the traps
created by parallel grates and that they are dangerous.” (Brumbaugh Dep. 109:17-23). In
summary, the City realized it had a design problem in 2007, adopted a plan to rectify the
problem in 2007, and negligently administered that plan, which led to Julie Godbe’s accident and
injury.

None of these arguments are in any way different than what the Court has previously ruled on
in its Memorandum Decision of Qctober 25, 2016,

To clarify, the allegations in the Amended Complaint in paragraphs 1-24 (and including the
entirety of the cause of action in Count 1: Negligence) are exactly the same as what this Court
had previously ruled on and specifically dismissed. Any further reference to Count 1:
Negligence is unnecessaty as it has been previously addressed by this Court and dismissed with
prejudice in its current “Amended”, but unaltered, form. Having disposed of Count 1 of the
Amended Complaint, the Court now addresses Counts 2 and 3.

In order to prevail on a motion for Summary Judgment, the moving party must show there is
an absence of a genuine issue of material facl. Both the Plaintiffs and the Defendant have filed
Motion(s) for Summary Judgment. Critical to this case, given the alleged damages and defects
to prate on East Saint Patrick Streel is the issue of whether the City had notice of damage to the
grate that Julie Godbe drove her bicycle into. The Court concludes there has been no showing of
a dispute of material fact as to that issue, and that the Plaintiff has not alleged any material fact
that shows the City had notice of damage to the grate Julie Godbe fell into.

The Plaintiffs have pled in paragraphs 18, 19, 20, 21, 22, 23, 24, 27, and 28 in their Amended

Complaint (which notably are no different than the paragraphs included in the original
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Complaint, which the Court has previously dismissed) allege essentially that the City was aware
they had a design problem in 2007 in that the type “B” inlet drains were parallel to the road
which was not safe, adopted a plan and policy to change the road, and that the plan was
negligently executed and/or the grate cross straps wete negligently maintained. Lost in all this
creative lawyering is any indication the City had notice of damage (by flood, fite, snowplow,
ete.) to Grate 4, or for that matter, any of the other grates.

The pleadings allege the Cily was aware {aka notice) of an unsafe roadway, including East
Saint Patrick Street. The roadway was unsafe because it was created with parallel grates, which
are dangerous to pedestrian and bicyele traffic. The City undertook steps in 2007 through
adoption of various policies and plans to rectify that unsafe roadway. Plaintiffs further allege
that prior to Julie Godbe’s accident that Grate 4 had been welded on to temporarily rectify the
poor design and that those welds had been torn off, likely by a snowplow sometime before the
accident. The key element for liability to the City is still missing. Paragraph 235 in the Amended
Complaint states the City “knew or shoutd have known the welded crossbars were ripped off and
thereby damaged...” but never put forward any material facts that support that conclusion. How
and when did the city know a snowplow (Plaintiff*s theory) damaged Grate 4 prior to the
accident? Plaintiffs keep returning to notice of a design defect and negligent maintenance
starting in 2007. This continued argument wholly misses the point. East Saint Patrick Street was
built with a wildly dangerous grate system. The City realized it had problems with the grates
they had even back in 2007. The City may have welded on Grate 4 before the accident and those
welds may have failed. But there has been absolutely no offering from the Plaintiff that the City

had notice about the post-welding damage to the Grate. Without support of this key fact which
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must be shown to be contested in some way to survive the Defendant’s Maotion for Summary
Judgment, the entire case fails.
Going back to the controlling statute, SDCL 31-32-10 requires that:

If any highway, culvert, or bridge is damaged by flood, fire or

other cause, to the extent that it endangers the safety of public

travel, the governing body responsible for the maintenance of such

highway, culvert, or bridge, shall within forty-eight hours of

receiving notice of such danger, erect guards over such defect or

across such highway at sufficient height....and shall repair the

damage....
This Coutt keeps circling back to the issue of notice, but specifically, notice of what? Notice of
- a design flaw that was birthed with the road? A self-realized belief that parallel grates are a
hotrible idea because of the inherent dangers they pose to bicycles riding on the road? The
review of the relevant case law, Holm v. City of Rapid City, 2008 S.D. 65, 753 N.W.2d 895,
Bailey v. Lawrence County, 5 S.D. 393, 59 N.W. 219 (1894), Guibranson v. Flandreau Twp.,
458 N.W.2d 361 (S.D. 1990), Reaney v. Union Couniy, 69 S.D. 392 10 N.W.2d 762 (1943),
Dohriman v. Lawrence County, 82 8,D. 207, 143 N.W.2d 865 (1966), Zens v. Chicago,
Milwakee St. Paul & Pac. R. Co., 386 N.W.2d 475 (8.D. 1986) and Wilson v. Hogan, 473
N.W.2d 492 (S.D. 1991), leads this Court to conclude material/relevant notice does not relate to
notice or knowledge of defects in the highway that were birthed with the road. A defective
design, no matter how egregious or even obvious, cannot be the basis for municipal Hability.
Even assuming the Plaintiff’s other factual allegations are grounded, specifically that the cross
bars were welded upon before Godbe’s accident, that the cross bars were ripped off by a
snowplow before the accident and that Julie Godbe fell into Grate 4 and suffered horrible injury,

a critical fact is missing, There has been absolutely no deposition testimony, affidavit, argument

or other submission that the City had notice a snowplow tore the cross bars off. Brumbaugh’s
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testimony conceded that “if” the crossbars were torn off the grate would be damaged
(Brumbaugh 81:5-16), but he never stated he had notice that was in faci the case. Agreeing to
an “if/then” question is not the same as admitting knowledge of the specific damage that is being
asked about, There is no evidence in Brumbaugh’s testimony that he had notice of damage to the
grate Julie Godbe rode her bike into. In fact, there is nothing in the established record that
anyone from the city had notice of damage (from snowplows, or otherwise) of damage (o any of
the grates on East Saint Pairick Street. The grate Jutie Godbe fell into might very well have been
damaged by having cross welds torn off, but the city must be noticed about that damage before
an affirmative duly exisis to correct the damage. The record is completely void of any reference
to this critical point.

The Plaintiffs have stressed the deposition testimony of the City’s designated 30(b)(6) witness
Donald Brumbaugh and his statements regarding “damage” and “disrepair” (See Plaintiff’s
Statement of Undisputed Material Facts 16, 8, 9, 10, 12-20). Insummary Plaintiffs atlege
Brumbaugh testified/admitted/agreed that the City had adopted in 2007 the Standard
Specifications which required the use of Type B (non-pavallel) grates. T hat the adoption of those
specifications created a dufy to keep the city streets safe for bicycles. That if grates were welded
on with cross-straps to avoid bicycle tires going into them then the straps would become part of
the grate. That because the cily took steps to change the type of graies they needed because of ¢
poor original design, the City “had notice” of the dangers of parallel grates, hence the 2007 plan
— in other words the 2007 plan was a reaction to “notice” or knowledge of a problem with
original grate design. That Grate 4 was not in compliance with the 2007 specifications adopted
by the City. That the City welded cross bats on Grate 4 prior to Julie Godbe’s accident. That if

those cross straps were damaged or removed by snowplows the grates could become a hazad,

APP 007



And finally, that if the straps are torn off, the grate is damaged. It is concluded that, “Therefore,
going back 20 years prior to Julie’s accident, the City of Rapid City had “notice” of a dangerous
condition or disrepair of its roadways and recognized that these grates can trap wheels causing
injury to bicyclists.” (Plaintiffs> Statement of Undisputed Material Facts §23).

As the City's 30(b)(6) witness, the City is tied to Brumbaugh’s deposition answers, but those
answers do not fulfill the legal requirements amounting to “notice” of “damage” to Grate 4 or
any of the grates on East Saint Patrick Street prior to Julie Godbe’s accident. The Plaintiff ties
the adoption of the 2007 specifications by the City to both the elements of notice and duty. 1t
may very well be that the City knew the parallel grates it had on city streets were birthed in a
dangerous condition, but that knowledge does not create a duty to fix aroadway. “The existence
of a duty in a negligence action is a question of law[.]. Hohm at §3. Plaintiffs argue Brambaugh
admitted the City had a duty to properly repair the grate system given the adoption of the 2007
specifications (which, argue the Plaintiffs, were adopted in response to a realization the roadway
was unsafe), however, this testimony, even if offered at trial, does not create a duty where one
does not otherwise exist. The sole duty arising out of roadway liability exists only under SDCL
31-32-10. (See also Couri’s Memorandum Decision of October 25, 2016 citing Holun at 120.)
The Plaintiff must allege material facts that address the issue of notice of damage to the roadway
in order to create a further duty to act by the municipality. Absent such a material allegation of
fact, the Plaintiffs’ case fails.

The fatal flaw for the Plaintiffs in this case rests on the issue of notice. Assuming for a
moment that the facts bear out that Grate 4 was welded on prior to Julie Godbe’s accident, that
the winter season before July of 2015 a snowplow tore off the welds, and that Julie Godbe rode

her bicycle into the dangerous grate and was gravely injured. Inorder to prevail the Plaintiffs
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must show rhe City had notice the cross bars on Grate 4 were welded on prior (o the accident (o
avaid the issue of non-liability if the roadway was still in its birthed condition), that they were
toru off prior to the accident, and that the City had notice of this specific damage fo Grate 4.
There is absolutely no evidence presented by the Plaintiffs that asserts such specific notice was
given to the City prior to the accident. See Defendant’s Statement of Undisputed Material Facts
48-10, It is the lack of a dispute as to this specific and eritical material fact that leads this Court
to grant Summary Judgment to the Defendant as to Count 2,

In summary, Count 1 in the Amended Complaint has already been dismissed by the Court in
its Memotandum Decision on October 25, 2016 as it is the exact same allegation with the same
language as the original complaint, Count 2 in the Amended Complaint alleges notice to the
City and further outlines how notice was given or received by the City in paragraph 25 of the
Amended Complaint and the arguments in the Plaintiff’s Statement of Undisputed Material
Facts, but fails to assert any material fact(s) as to notice of damage to Grate 4 (e.g. that the
welds, even if they were there, had been torn off or otherwise removed prior to the accident).
Count 3 of the Amended Complaint is a derivative count and fails because both Count 1 and

Count 2 have failed. Because there is no maferial factual allegation regarding notice to the

(THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK)
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Defendant that there was damage to Grate 4 that Julie Godbe fell into as contemplated by SDCL

31-32-10, Defendant’s Motion for Summary Judgment is GRANTED.
Dated this 28th day of December, 2019.

FOR THE COURT,

Yt L)

?ﬁnorab% Matthew M. Brown

ircuit Court Judge
eventh Judicial Circuit

ATTEST:

RANAE TRUMAN,
CLERK OF COURTS

By:

Deputy

(SEAL)

10
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kE__ oD Steh ;
Departiient of mrﬁ% /78

Division of Piscal and Public Assistance

JO0 E. Broadway Avenue
Piere, S0 57501-2588  eosmrsazsd RECEIVED
FAX: 605/173-3821

SEP 16 2004

Rapid City Growth
Maragement Depariment

S
N0

Connzcthg Sunil Daketn nad the Malion

September 14, 2004

Ma. Marsha Blicing

Clty of Rapid City

300 6 Stroat

Rapid City, 8D 57701-2724

Dear Mu. Bikins,

1 ame ancloging a copy of the signed and oxecuted sgveemont (# 612978) betwaon your
olty and tite SDDOT regarding financial and jusisdictional responsibilities for various
SD/US Highways and clty streets

Sincerely,

Mary M, Collins
DOT Finance

Enclosure (1)

CITY 000355
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SFINANCIAL AND ROAD TRANSFER AGREEEMNT
~> BHTWEEN THE CITY OF RAPID CITY AND THE STATE OF
@‘% f SOUTH DAKOTA

§

Agreement No. 6 1 2 9% 8
SECTIONI-PURPOSE

An ngreement for the purpose of l‘ur;ding transponrtation i.mprovamanls and transferring
segments of roads between the State of South Dekota and the City of Rapid City,

WHEREAS, the State of South Dakota hereinafter referred to as STATE and the City off
Rapid City, hereinafter referred lo as CITY, have agreed to the transfer of several
segments of highways from the STATE to the CITY, and

WHEREAS, STATE and CITY niulually agree that in consideration for the above
transfer, STATE will provide funding for improvements to the segments lo be transferred
and for improvements to the CITY'S transporlation system, and

WHEREAS, STATE and CITY agree that improvements to the STATE and CITY
transportation systems are vital to the developiment and business growth of western South
Dakota,

WHEREAS, STATE and CITY agree that the highway segments listed in Section 1I of
this AGREEMENT, and depicted in the attached map, will be transferred from STATE to
CITY jurisdiction;

SECTION I1 - HIGHWAY SEGMENTS

US 16 B (Cambell S1./East North Street) from 500 feet south of the centerline of
Minnesota Street north to its junction with 1-90, a distance of approximately 4.6 miles,
including the St. Joseph Street ramps; except the structure aver the railroed located
approximately 0.3 miles south of St. Patrick Street,

SD 230 (Bglin Street) from its present junction with US 16B to its present junction with
the Southeast Connector, r distance of approximately 2.1 miles, and the proposed new,
connection with Cheyenne Boulevard.

SD 238 (East St. Patrick Street) from ils junction with US [6B (Cambell Street) to its
junction with SD 44, a distance of approximately 1.3 miles.

SD 437 (Elk Vale Road) from its new junction with Concourse Drive to just north of SD
44, a distance of approximately 0.3 miles. (Previously agreed to on SE Connector
Agreement 612802.)

Benle Street from Dyess Avenue to SD 230 (Eglin Street), a distance of 0.8 miles.

US 168 wesl! Frontage Rouds from Oregon Strect south to approximately 400’ south of
Richland Drive, a distance of approximately 0.3 miles.

Dyess Avenue from Eglin Streel to Beale Street, a distance of approximalely 0.1 miles.

September 11, 2003 1

CITY 000356
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A8. Renlign Eglin Street from Lowry Lane to the southeast across the ruilroud oNE -
(approximately lotal length of 1000 feet). STATE to pay for planning, design, 2exé
right-of—way, and construction of this section. Rewmainder of relocated Eglin

Street to Cheyenne Boulevard connection is to be performed by others as

development occurs,

A9, Fund 50% of the construction costs for work within the US 16B right-of-way ~7e(k= 7"

to resolve a polential drainage issue on US 16B near Dadgetown. AR é}::
T
A10. Obliterate OFfutt Street from Exit 60 to Exit 61 afier completion of Mall zsrf??l-“‘t-

Drive from East North Street to Elk Vale Road.

All. Resurface Beale Street will asphalt concrete from Dyess Avenue o Eglin -~ 240
Streel.

A12. Initiate legislation for the South Dakola Legislature which will remove the
above segments from the state maintained highway system and transfer them to
the CITY,

A13, Teansfer the absolute ownership of right-of-way and continuing
maintenance for US 16B, SD 230, SD 238, SD 437, Beale Street, Dyess Avenve,
and the US 16B west frontage roads deseribed in Section II of this AGREEMENT
to the CITY. Timing of the transfer will be in accordance with Section 1V of this
AGREEMENT.

B. CITY will perform the following:

B1. Submil periodic billings lo the STATE for the construction of Mall Drive up
to the maximum of $4.9 million.

B2. Support legislation before the South Dakota Legislature as described in
Section Al2 of this AGREEMENT.

B3. Accepl absolute ownership and continuing maintenance of US 168, SD 230,
SD 238, SD 437, Beale Street, Dyess Avenue and the US 16B frontage roads
deseribed In Section 11 of this AGREEMENT. The CITY also sgrees to accept
jurisdiction for these routes in accordance wilh the timing detailed in Section IV
of this AGREEMENT. .

B4, Provide touting maintenance of the structure over the railroad on US 168
(Cambell S1,) including items such as snow and ice removal, guardrail repairs,
and approath repairs or replacement,

BS. Participate in negotiations between the CITY, City of Box Elder, and
Pennington County that produces a jurisdictional agreement for Elk Vale Road
from Ex}t 6] to Mall Drive,

September 11,2003 3
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B6. Be the lead agency and provide funding for planning, design, and right-of-
way cosls associated with resolution of a potential drainage issue on US16B
(Cambell SL.) near Dodgetown. The CITY slso agrees to provide funding for the
consiruction cost over and above the STATE funding provided in Scetion 11 AS.

B7. Provide services in compliance with the Americans with Disabilities Act of
1590.

B3. Require an internal sireet netwark as devclopinent oceurs within the property
north of Interstate 90 and east of Dyess Street that will allow removal of Offutt
Street once Mall Drive is completed to Blk Vale Road.

SECTION IV - SEGMENT TRANSFER TIMING

The CITY will assume absolute responsibility for operation and maintenance of the
highway segments listed in Section 1I of this AGREEMENT upon completion of Phase 2
of the SE Connector except as noted below:

US 16B (Cambell Street) - The STATE shell maintein each of the raadway surfaces from
Minnesota Strect to St, Patrick Strect and from east of East North Sireel intersection to I-
90 unti] the proposed reconstruction of each these sections of US 16B are completed.

SD 230 (Bglin Strect) - The STATE shall maintain the roadway surface until
reconstruction of Exit 60 & Exit 6] is complete and the proposed resurfacing work is
complete.

SD 238 (St. Patrick Street) - The STATE shall maintain the roadway surface until the
proposed resurfacing work is complete,

SD 437 (Elk Vale Road) - The STATE shall maintain the roadway surface until the
proposed resurfacing work is complete.

Beale Street ~ The STATE shall maintsin the roadway surface until the proposed
resurfacing work is complete,

US 16B west Frontage Roads — The STATE shall maintain the roadway surface until US
16B from St, Patrick Street to Minnesota Street is reconstructed.

SECTION V- CONTRACTUAL

This AGREEMENT Is binding upon the signatories hereto not as individuals but solely in
(heir capacities as officials of their respective organizations and acknowledges proper
action of STATE and CITY to enter the same.

Neither this AGREEMENT nor any interest therein shall be assigned, sublet or
wransferred unless wrillen permission to do so is granted by the STATE.

This AGREEMENT shall be effective on the date of signalure by the Secrelary of
Transportation.

Tn the event the AGREEMENT is terminated by the STATE for fault on the part of the
CITY; the AGREEMENT shall be null end void,

September 11, 2003 4
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T

1 came in we went cut and made a project out of xf in "Victor® grates. Are you aware of that spec?
2 replacing them. 2 A I dmn't recall a "W designation.

i Q Okay. Can you give me -- you were the strest 3 0 So a5 we sit here, and I'll show it to you in a
4 superincendent when this happened? 4 little bit, but as we sit here you don't recall a
5 A Oorrect. 5 spec that referred teo a V grate?

6 Q S0 we know it was before the end of Decerber 20167 6 A No, Idm't.

7 A Oorrect. 7 Q S0 when you had this directive from Dale Tech and
g8 Q Correct? a8 it's verbal, is it possible he said to rerove the B
5 A Correct. 9 grates and replace them with the V as in "Victor"
10 Q Do you know when this directive came down from Dale? io grates but you didn't hear it righc?

i1 A I dm't recall the exact dates, 11 A I dn't know that he designated a V grate versus a
iz 0 Vhen you get a directive, is it in written form? 12 B grate versus a C grate.

13 A Typically it's verbal. 13 9 Okay. So when you got this divective, you were
14 Q S0 as you sit here today, you don't know if it was 14 already aware that there was a claim at least and
15 verbal or if it was written? 15 perhaps a lawsuit by Julie Godbe regarding this
16 A Mo, I could tell you it's verbal., I received very 16 particular grate, right?

17 few written directives. 17 A I knew there had been an accident cut there. T
18 ©Q And you believe you got an oral directive from Dale 18 dign't know there was a claim against the city, T
19 Tach to remove the B inlets? 19 dmn't think, at that time,
20 A Not the inlets, the grates. 20 Q I'm going to show you what's been marked as
21 0 I'm sorry, you're right. The grates meaning that 21 Exhibit 2 so we have a time frare on this. It's a
22 the grate is put in the inlet, correct? 22 letter from me to the city dated September 28th,
23 Correct. 23 2015 indicating the grate involved and the injury
24 0 So to remove, and I wrote down "inlets" but maybe 24 that cccurred to Julie Godbe. Do you see that?
25 you said it differently or I wrote it down 25 A Yes, I see it.

46 48
al differently, but in any svent the directive was from 1 g So after this date can you tell me why the city
2 pale Tech to remove the B grates? 2 destroyed the evidence that was the grate itself
3 A Correct., 3 when they were just put on notice that there's a
4 @ And to replace them with grates that prevent bicycle 4 problem with this grate?

5 tires from entering them, correct? 5 A Fram the standard of the street department, there's
6 A Mo, The directive was to replace them with the new & o point in -- I dm't recall the murber of these
7 style B inlet grate. 7 type of grates. 'There was several different types
B (Me. Godoe left the roam.) 3 of grates that were replaced. But there would be
3 0 (By Mr. Steven Beardsley) 5nd I don't mean to be a E] mamercus grates. And to have tham all sitting
10 pain, Don, but it seems interesting to me, and I'm 10 araud in the yard if you don't plan an using them
11 going to let you explain this, that you would get a 11 again doesn't meke sense, so you haul them to

1z directive from the city engineer or public works 1z ealvage.

13 director Dale Tech that says to remove B grates and 3 9 I understand that that could occcur. Yeu understand
14 put B grates back in. Does that seem interesting to 14 this grate is about 3 feet in length?

15 you? 15 A Uh-tuth,

16 It still does. 16 Q And about 2 feet wide?

17 ©Q Ckay. So the reason I say that is if you have a 17 A Yes.

18 different letter on the grate, one could understand 18 Q And there's certainly enough storage in the City of
19 it easier than to remove a B grate and replace it 19 Rapid City to cover that size grate and hold it,
20 with a B grate as opposed to remove a B grate and 20 right?

21 replace it with a different letter grate, right? 21 A Yesh.,

22 A Mot necesgarily. I mean, they'rve meking changes 22 4 And when Dale Tech -- at the time that Dale Tech
23 like that all the time. 23 gave a directive, the city knew that there was a
24 Q Okay. And I mentioned that in 2007 the specs for 24 claim regarding this particular grate, right?

25 the ¢ity indicate that they're supposed to use V as 25 MR. ROONEY: Objection, beyond the scope of

APEX COURT REPORTING
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1 this witness, his knowledge. 1 MR. RWOOMEY: Well, you don't have to. You're
2 Subject to that, you can answer. 2 choosing to, Steve. Mo ene has a qun to your head
3 A He may -- well, I'm sure he did. 3 to ask these guestions.
4 09 {8y Mr. Steven Beardsley) Okay. And the city did 4 (By Mr. Steven Beardsley] You understand because
5 nothing te preserve this evidence that's the grate 5 you've been involwved in lawsuits rhat evidence is
G itself, correct? 3 important, right?
7 A Ipparently nok. 7 Certainly.
g Q and it either is at a junkyard -- and I may say this a And in this case we have a bicycle and we have a
& wrong. It's either at a junkyard or ir's been sold ] grate that are critical pieces of evidence for this
10 and melted, but it's gone, right? 10 claim, right?
11 A Could be, 1 Oould be.
12 Q9 Ckay. Typical lawyer follow-up to that, Don, is 1z and not only did the city, through either Dale Tech
13 that "could be" means a lot of thinge. As far as 13 or you or the assistant superintendent fail to
14 you knew as you sit here today, you can't put your 14 preserve the evidence, you, for the city, have
15 hands on this grate so we can examine it, correct? 15 destroyed the evidence, right?
15 A It -~ if T had 20 of tlose grates sitbing here in 16 Very possibly.
17 this roam, I couldn't tell you which inlets -- or 17 A= we sit here today, that's what you think
18 vhich grate came cut of what inlet. 8o ace they're 18 cosurred, it's been destroyed?
19 together, there wouldn't be any way for me to tell 19 That would be my guess, yes,
20 anyway, S0 no. 20 And that's based on your experience and years as a
21 AEy S0 it's gone for purposes of inspection? 21 street superintendent, it's your belief that that
22 Yes, 22 evidence is destroyed?
23 and it's gone based on the city removing it and 23 The physical evidence, yes.
24 disposing of it? 24 And T take it you don't have any explanation of why
25 ik Yes., 25 the evidence is destroyed?
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1 0 and you didn't examine that grate at any time? 1 MR. STEVEN BEARDSLEY: Mike, just wait a second
2 Nepe. 2 because we're going to take a break here in a
T Q And as far as you know, no one on behalf of the city 3 mimite.
4 examined that grate either? 4 MR. MICHAEL BEARDSLEY: Okay.
5 A Field crews oould have very well, If we got a 5 {By Mr. Steven Beardsley) Do you remember the
6 call -- & guestion?
7 Q Bs you sit here today, Don -- iy Can you repeat it, please?
8 As I git here today, mo. 8 MR. STEVEN BEARDSLEY: Would you repeat it,
3 g -- you don't know of one person that examined this 9 please?
10 particular grate? 10 (Question read back.)
11 A Mo, I dm't. 11 The anly explanation T would have is that we dm't
12 Qg aAnd besides the notice that was sent to the city in 12 stockpile frames, grates or anything else that we're
13 2015 regarding this grate that indicates the grate 13 ot going to use in the future, eo it would have
14 on St. Patrick Street between Cambell Street and 14 been destroyed, along with all the rest of them.
15 Creek Drive, no one, as far as you know, went out 15 (Ms. Godbe retinned to the deposition room.)
16 and marked that grate so we could ever find it again 16 (By Mr. Steven Beardsley) But it's simple to keep
17 when they took it our? 17 one, iasn't ic?
18 A Not to my knowledge. 18 Certainly.
12 Q End this complaint was filed in May of 2016, summons 19 And if you had a claim against the city because they
20 and complaint for this lawsuit. You don't know if 20 had a grate that wasn't properly maintained, you
21 the grates were removed after the complaint was 21 wouldn't want the city to go out and destroy the
22 filed either? 2z grate, would you?
23 Mo. 23 If T felt that it wasn't properly maintained,
24 Q And since you're the designee, I have to ask these 24 doviously I'd probably went to heve the plymical
25 questicns. 25 evidence there,
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1 Thank you. 1 and tha height varies, 'The "B" inlet refers to the
2 ME. STEVEN BEARDSLEY: Why don't we take a 2 type of inlet.

3 break for a few minutes. 3 2nd then the designation you gave, the Neenah
1 (Recess taken from 10:34 a.m. to 10:4% a.m., 4 R-3067 is a -- Neenzh is the memifacturer of the
5 after which Ma. Godbe was not present.) 5 grate, and that's Neenah's designaticn of vhat type
& By Mr. Steven Beardsley) In an off-the-record 6 of grate it is. And I assume the V then refers to
7 discussion you guys came up with the name of I 7 the pearpendicular grate sectiona.

a believe the public works director, and I may he 8 0 Perpendicular, in other words it's running against
9 wrong on the date in 2015, and that was a gentleman 9 the way the traffic is going?

10 namad Terry Wolteratorff? 10 It's ruming perpendicular to the traffic,

11 And I may be a little off on the date, too, buk his 1 Q Okay. And the type of grate that was in at the time
12 nare is Terxy Volterstorff that cnrently resides in 12 of Julie Godbe's injury was running parallel to the
13 Belle Fourche, South Dakota. 13 traffic?

14 MR. NOONEY: And that spelling, for the record, 14 A Correct.

15 is W-0-L-T-E-R-8-T-0-R-F-F. 15 Q And the Type V grate would prevent someone riding
16 MR. STEVEN BEARDSLEY: Thank you for that. 16 parallel to the traffic from entering the grate,
17 (By Mr. Steven Beardsley} But the directive we're 17 correct?

18 talking about concerning replacing the B inlete came i A Yes, that's correct.

19 from Dale Tech not Terry Wolterstorff? 13 0 Okay. #And you are aware of the city ordinance that
20 That's my recollection. 20 indieates that pecple riding bicycles are supposed
21 Now, I just want to make sure we're clear on this: 21 to ride next to the curb parallel to the traffic?
22 The directive to change the grates cut was given 22 A I guess I'mnot familiar with city ordinance

23 after this letter of September 28, 2015, correct? 23 relative to where bicycles should be in a roaday.
24 Correct. 24 0 Okay. Well, I'1l show you the city ordinance that
25 and it may have been after the lawsuit started in 25 addresses that. You don't have any reason to
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1 May of 20167 1 dispute that?

2 Yes, it may have. 2 o, Idm't.

3 I want to turm now to Exhibit 3 which is labeled on 3 Q And are you aware, too, that the city does not want
4 the front "Standard Specifications for Public Works 4 bicycle riders riding on the sidewalks; they want
5 Construction, 2007 Edition." Do you see that? 5 them riding next to the curb parallel to the

6 Yea, I do. 6 traffic?

) hnd if you turn to the fourth page -- excuse me, I 7 A I guess I'm rot aware of that either,

a think ir's the fifrh page of Exhibit 3, there's a 8 0 Okay. But you are aware that bike riders, bicycle
9 grate on the bottom, Do you see that? ] riders ride next to the traffic in what's commonly
10 Yea, I do. 10 raferred to as the gutter area?
1 And it says next to it, "Neenah R-3087, V curb 11 A I have seen them o it, yes.
i2 inlet, or equal with Type V grate.” Do you see 12 9 And it's the gutter area that the grates are placed?
13 thar? 12 A That's correct.
14 Yea, I do, 4 Q And it's well known to the city that bicycle riders
15 And then for some reason down at the bottom of the 15 use the gutter or use the gutter area for riding
16 pags in bold letters it says "Type B inlet,® 16 their bicycles, common knowledge?
17 correct? 17 It's camm knowledge T guess that they oould.
18 Yes, I eee that. i8 Q Well --
13 Okay. So right next to the grare ir leoks like the i9 MR. NOONEY: Just for the record, Steve, this
20 gpec ecalls for a V grate, V like "Victor"? 20 whole line of gquestioning is ocutside the scope of
20 That's correct. 21 the Notice of Deposition. As long as I have a
22 Okay. Is this the kind of grate that was put in in 22 standing objection I'm fine.
23 replacing the B grate? 23 Q (By Mr. Steven Beardsleyl I'm going Lo show you
24 For clarification, the "B" refere to the style of 24 what's been marked as Exhibit 8. And I'm locking at
a5 inlet, which is a, vhatever size that is, 24-by -- 25 Page 4 of -- first of all, identify that document.

APEX COURT REPORTING

(605) 877-1806

APP 018




57

)

1 It is Chapter 10.64 of Rapid City, South Dakota's 1 There's a foont and a back, so...

2 Code of Ordinances regarding bicycles, correct? 2 0 Front of the curb.

3 Yes, I see that. 3 A In my world they measure everything from back of
4 and as the street superintendent, it's important for 4 aunb, 80 ...

5 you to make sure that the roads are providing a safe 5 2 Okay, tell me what the front of the curb is versus
5 place for bicyclists pursuant to the code of G the back of the curb.

7 ordinances, correct? 7 A 6 inches.

8 I dn't know that that's been my direction. 8 0 Okay. The front of the curb is what is adjacent to
9 Okay. But given the fact that we know that strests 9 the roadway?

10 are mot only used for motor vehicle traffic but are 10 A That's correct.,

11 also used for bicycle traffic, it would be important 11 @ Okay .

12 as the street guperintendent that it be safe for all 12 A Oommexily referred to as the face of the anb,
i3 that are using the streets? 13 0 Perfect. Let's call it the face of the curb. So we
14 Yes. 14 have the face of the curb. And then it says they
15 And it sounds redundant, Don, but that includes 15 “ghall ride,® bicyclists, "in the right 4 feet of
18 bicyelists then? . 16 the roadway.” So from the curb cut 4 feet is where
17 In this case T guess yes. 17 bicyclists are suppossd to ride, correct?
18 Okay. BSo you as the street superintendent needed to e A No.

19 factor in what's safe for bicyclists, correct? 119 0 Explain.
20 For clarification, are we talking maintenance or are 20 The roadéay is the point fram the lip of the anb
2 we talking costruction? 21 which is typically 2 feet from the flow line of the
22 Talking about anything to do with the streets that 22 arb, So it's my wnderstanding that the roadway is
23 your duty as the strest superintendent was to make 23 vwhere the vehicles achually travel. They dm't
24 it safe for all that are using the streests. 24 travel in the gutter section.

25 From a maintenance standpoint, we did everything we 25 S0 that anb pection is 2 and a half feet wide,
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1 ould to keep the streets as safe as we could for 1 ard then the roadwey starta. RAd you typleally have
2 all the users. 2 8- to 12-foot driving lanes. That's what's

3 That would include bicyclists? 3 coaidered the roaduay,

4 That would include bicyclists. 4 S0 as I read this, if you're agkng for my
5 Let's turn to Page 4 of 7 of Exhibit 8, and I'm 5 interpretaticn, I would say that you've got 4 feet
6 looking at Section 10.64.170. Do you see that? 6 fram the lip of the axb where the bicycle is

7 Yes. 7 suppoeed to be.

8 And it talks about bicyclists operating on the 8 Q Well, rhat's not what this says, is ir?

9 roadway, correct? 9 A That's vhat it says to me.

10 Yea. 10 Q Well, but let's just lock at the words, okay?
11 And it says that bicyclists shall ride in the right 11 A That's vhat I'm locdkdng ak. Ewouse me, go ahead.
12 4 feet of roadway near the right-hand eurb or edge 12 Q Okay. Iet's lock at the words. It says, "Any
13 of the rcadway. Do you see that? 13 person operating a bicycle upon a roadway at less
14 Yes. 14 than the normal speed of traffic at the time and
15 Okay. So contained in the 4 feet from the curb on 15 place and under the conditions then existing shall
16 the right-hand side would be the gutter area, 16 ride in the right 4 feet of roadway near the

17 correct? 17 right-hand curb or edge of the roadway," correct?
18 Mot in my opindon, 18 A Uh-tuih,

i3 Within the 4 feet from the curb includes the qutter 12 Q That's what it says?

20 area and that includes part of the roadway, right? 20 A Yes.
g1 In the 4 feet from the -- T need to clarify. 21 Q And o do you know of any definition that exeludes
22 Let mz ask it ancther way. If my line I'm showing 22 the right-hand curb when describing where the 4 feet
23 in the tablet is the curb -- 23 is?
24 The front of the cwb? 24 .
25 Edge of the curb. 25 0 This specifically talks about the right-hand curb,
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1 and from there you have 4 feet? 1 down the road, correct?

3! MR. NOONEY: objection, misstatement of the 2 They very well could be.

3 document. 3 Q Okay. And if they're not maintained properly,

4 Subject to that, you can answer. 4 pecple could fall into the grate, correct?

5 Q (By Mr. Steven Beardsley) Right? 5 A It's possible.

& A It says "near the right-hand curb.” 6 Q and in this particular instance, this grate has been
7 Q Right. 5o you're factoring in the curb, correct? ¥l destroyed so it cannot be determined whether or not
8 B The arb pection is 2 and a half feet wide, so near 8 there were welded cross bars on it at the time of
9 the right-hand side of the anxb tells me to be an 9 the incident, correct?

10 the right-hand side of the road near the right-hand 110 A Mot unless sarebody was taking pictures of a

11 anb, but that axb starta at the lip of the curb. 11 particular grate and can identify it.

12 g Y¥eah, but, you know, when reading these documents, 12z 0 Well, takina pictures doesn't necessarily show the
13 like city ordinances, you understand that most 13 rernants of cross bars that were scraped off, does
14 people believe the curb is the part that is raised 14 it
15 up and that is concrete? 15 A Depayis an how they were put on, hut in most cases
16 MR. NOONEY: Objecticn, foundation, cuteide the 16 they do.

17 scope of this witness' knowledge. i - But as you sit here today, because you don't know
18 Subject to that, you can answer. 18 where the grate is, you can't examine it and tell me
13 A I believe you're askdng for my opinim, sir, and my 19 whether oy not cross bars were scraped off this
20 gpinion is the edge of the roadwy is the lip of the 20 particular grate?
21 anb. 21 Mo, I can't.
22 0 (By Mr. Steven Beardsley) And you've contending that 22 Q Then if you turn to the next page, 5 of 7 of
23 the lip of the curb is 2 and a half feet out from 23 Exhibit 8, it indicates that no person shall opervate
24 the actual curb itself? 24 a bicycle upon a sidewalk within & central businsass
25 A Fram the back of the anb, yes. 25 district. Do you see that?
62 64

i 0 and the curb, in genaral parlance, is the part that 1 A Yes, I do.

2 ie raised up that is concrete? Most people believe 2 0 Okay. BAnd that's for safety purposes?

3 that's the curb, right? 3 A Yes.

4 A I can't -- I can't testify to most pecple. 4 Q And you would agree with me that when the city

5 Q Okay. 3 maintains grates, they're supposed to keep safety in
& A I know vhat the arb is. [ mind?

7 Q Well, and I know what a curb is, too, and a curb -- 7 A Oorrect,

] you will agree with me that part of the curb is a B Q And that includes safety for bicyclists, correckt?
9 raiged-up portion next to the roadway? s A Correct.

i0 A It's adjacent to the rcadway, correct. 0 Q And you would agree with me that the Type V inlet
11 @ And it's raised 6 inches or so generally? 11 that I showed you --

12 A 2 feet back from the edge of the roadway to the face iz A Yes, I'm familiar with it,

13 of the amb. 13 9 -- is safer for bicyclists than the other grate that
4 0Q I'm just talking about the raised portion. The 14 runs parallel to the traffic?

15 raised portion is raised about 6 inches? 15 A Yes.

15 A That's oorrect, 16 Q And the grate that was involved in this matter, if
17 Q Okay. And there's no sign anywhere in this entire 17 it ran parallel to the traffic was not in

is city that says, Do not ride your bicycle next to the 18 compliance with the spec we just talked about that
19 curb, is there? 19 indicates the grate is supposed to be a Type V as in
20 A Not to my knowledge. 20 "Victor" grate?

21 Q Not ever been proposed, not ever been signed, not a 21 MR. HOOMWEY: Objection to the extent it calls
23 part of an ordinance, not a part of a rule anywhers, 22 for a legal conclusion.

23 is ic? 23 Subject to that, you can answer, Don.
24 A Mot that I'm aware of. 24 A Wall, the grate we were talking about is cut of a
25 0 The grates can be traps for bicyclists as they drive 25 doament, mwber, vherever it went, mober 3.
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1 (By Mr. Steven Beardsley) Yes. 1 same years ago and I don't recall those dates.

2 Which is a 2007 editian, which indicates it was 2 0 The road swap was in the '90s, right?

3 updated in 2007. What it wes pricr to that I have 3 A Gy,

4 no knowledge, I guess. 4 Q You don't have any reason to dispute the '90s87

5 Okay. As of the 2007 specifications, the grate that 5 A No, Idm't. I dm't recall when it was.

6 was involwed with Julie CGodbe in that incident in & Q It might have even been before that?

7 July of 2007 -- 2015 was not in eerpliance wirh what 7 A Tt vas swapped. It waa part of a larger deal.

8 is specified in 2007 Exhibit 3, correct? a MR. NOONMEY: 2004.

9 If it had parallel -- if it had a parallel grate, 3 0 (By Mr. Steven Beardsley) In any event, prior to
10 that's oorrect. 10 this incident in 2015, a nurher of these grates on
11 Okay. And if I asked this, Don, I'm sorry, but 11 this city road had welded straps. you called them,
12 sometimes I forget what I asked. 12 on the grates?

13 I'm good. 13 Yes, they did.
14 This particular V grate is safer for bicyclisrs 14 0 Okay. &2nd the welded straps, as far as you know,
15 traveling with the traffic than the parallel grates, 15 Don, were an effort to make the grates safer for
16 correct? 16 bicyclists, correct?
17 Still a rough ride but safer. 17 A I dm't have any knowledge of why the straps were
18 "Rough ride" meaning you might bounce a little bit 18 welded an there., It was dme prior to my day.
19 but you're not going to fall into it? 19 Q Wall, you don't know the date it was done, correct?
20 MR. WOONEY: Objection, foundation. 20 A M, Idm't.
21 But subject to that, you can answer. 21 Q So you don't know -- you can't give us a date?
22 (By Mr. Steven Beardsley) Correct? 22 A Mo, I can't,
23 ot through those louvers, no. 22 Q And when you say prior to your day, there may have
24 And you would agree with me thar it's dangerous to 24 been walding on these particular grates while you
25 have grates that allow bicyclists that are traveling 25 were the street superintendentc?
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i with the traffic to fall into the grate because they i A Mot to my knowledge there wvasn't,

2 might topple over and get injured, correct? 2 0 But thers may have been?

3 If they're riding in the gutter section, yes. 3 A Mo.

4 And one way to rectify the dangerous situation is to 4 Q why do you gay that?

5 replace the grates that are parallel with ones that s A That would have been a project that had we done

6 are perpendicular? That's ong way to do 1c? € samething like that that I would have directed the

7 Yes, 7 street maintenance supervisar to go cut and take a

8 There are other grates, too, in which the cpenings 8 lodk at and do, and it's not samething that I recall

2 are smaller and would prevent a bicycle tire from 9 having him do.

10 going in? That's another way to do it? o0 Q Okay. When you say you recall, you just don't
11 Yea. 11 recall one way or another?

12 Another way to do it is to weld cross bars onto the 1z I don't recall doing it.

13 present grates to prevent tires from going into the 13 0 And so I understand that, but when scmebody says
i4 arates? 14 they don't recall, they're sort of tentative and
15 It would have that effect, yes. 15 they may have but they don't remember because it
16 You are aware that many years prior to this incident 16 covers such a long period of time?

17 the city began welding cross bars on grates? 17 A I would say I did mot dirvect the styeet maintenance
18 I guess as I sit here, I can't testify it was tha 18 aupervisor to go weld strepe at that bime,

19 city that welded grates or welded straps anto 19 Q And you have seen various grates with welded straps
20 grates, but there were sare inlets out there I guess 20 on them?

21 that had welded straps an them. 21 A Yes, I have,

22 Okay. &nd when you said you're naot aware of the 22 @ and you understand that if there are welded straps
23 city doing that, who else would be doing that? 23 on them, that they need to be maintained?

24 That stretch of roadsay used to be state highway, 24 A Typically.

25 state DOT, ard the city acguired it in a road swap 25 Q And that's because if you don't maintain them, it
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1 may create a hazard? i ©Q That means either take it out completely or at least
2 It oould. 2 wald straps back on?

3 and as far as the equipment en the city, the only 3 A Yea, deperding on the condition of the grate.

4 equipment that's going to tear them off is probably 4 Q If the rest of the grate is still in good shape, you
5 a snowWplow, isn't ic? 5 would just weld the straps back on?

6 That's a tough ane. There's a lot of equipment that 6 A Correct.,

7 could tear up inlet grates. 7 0 This ie going to sound really stupid, Don, because
] Generally the maintenance of the city is done by a attorneys ask stupid muestiens, but how do you do
] brushes and operations like that to clean the 9 that? How does the welding work?

10 streets? 10 A I an rot a professional welder, ut --

11 Correct, 11 Q You probably know more about it than I do though.
12 The brushes are not the kind of equipment that would 12 You set up a crew with traffic omntrol with

13 tear off a welded strap, correct? 13 aviously the mmber of pecple you need and the
14 Typically not. I mean, stesl broam, but it's not 14 materials you need. You go cut with a portable
15 that kind of strength I guess. 15 welder. In this case you beat wp the cast iron and
16 And bypically the equiprent that you could think of 16 you weld the strap to it with a wire-feed welder.
17 that would tear wetal straps off a metal grate weould 17 © You heat up the cast iron. The cast iron is the
i8 be a snowplow, correct? 18 grate?

19 If they were to hit them, yes. 19 Correct.

20 and have you seen photos of the grates that had 20 Q And then once you heat that up, then you take a
21 metal straps that were ripped off in pleces or 21 piece of welding equipment and melt this strap onto
22 partially? 22 the cast iron, right?

23 Clarify that, please, 23 A You -~ yes. In effect that's what you're doing is
24 Have you seen photegraphs of wetal straps partially 24 trying to melt two different materials together to
25 torn off rhe metal grates? 25 hold.

70 72

1 Yes, T have, 1 Q and as we sit here today, you don't know whether or
2 And when you saw that, can you tell me of any other 2 nat the grate in guestion had straps melted on it
3 equipment you can think of that the city would use a that were just tomn off by snowplows or some other
4 that would destroy the metal straps in that manner? 4 equipment?

5 It would be isolated instances but, you know, you 5 MR. NOONEY: Steve, can you give him a time
6 could have a water break in an area, for instance, 3 frame?

7 and dirt all over the road; they scrape it up with a 7 MR, STEVEN BEARDSLEY: Any time prior to this
8 backhos frant bucket. I mean, they ocould get at it 8 incident.

9 with most amything. Put generally spealdng snow 9 MR. HOONEY: Prior to July of '157

10 ramoval equipment would generally be the cause. 10 MR. STEVEN BEARDSLEY: Yes.

1L, Okay. &nd the city has gone out and repaired metal 1 A Mo.
1z straps that have been torn off of grates, corzect? 12 Q {By Mr. Steven Beardsley)  Okay.

I3 If we received a cnrplamb can tham, 13 You indicated if somebody complained, you'd go
14 And that would show the knowledge that the city 14 out there. Was there a process used by the city to
15 would have that somatimes equipaent may tear off the 15 check these particular grates bto make sure they wers
16 straps? 1& safe generally?
19 It cauld be the caise, yes, I mean, there's amy 17 A Part of the city's, or the strest department's
18 mnber of reasms. 18 respnsibility at that time was bto clean the storm
19 So once the straps are being torn off, then the 14 sewer gystem. So inlet grates ard the caondition of
20 city, when they hear abcout it or know about it, 20 inlets and so an was checked at the time of
21 would go out and repair the straps? 21 cleaning. We tried to get tlwough every awe in town
22 If we received a complaint end a request to repair, 23 every year., Sametimes it happened; saretimes it
23 we waild certainly take care of it right avay. 23 didn't. But there wasn't a specific project or
24 And thar means go fix ic? 24 proceasa for going out every day and checkdng inlet
25 Yea. 25 grates.
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i 0 Okay. But when you're cleaning them, you could 4. and the city must comply with the mandates of the
2 notice whether the metal straps were torn off and 2 Federal Highway Administration, correct?
3 then somsone could go cut and then just fix it? 3 Correct.,
4 A It would be prdbably noted, but -- 4 2nd that's partly because we receive feadaral funds,
5 0 But if it's unsafe, the process is if somebody in 5 correct?
6 the street departmsnt sess something unsafe, they 6 Correct.
7 should either report it or fix it? 7 When I say "we,"” I'm referring to the city.
8 'That's correct. a Correct? You understood that?
5 Q Okay. That was the process basically if -- 9 Yes, I did.
i0 conplaints were one way. The second way is if 10 In fact, in some of the discovery we received, we
11 you're cleaning or if somebody is out there arcund 11 received a Rapid City Area Bicycle & Pedestrian
1z the grates, then they would fix it if they saw 12 Master Plan, and we got that from John Nooney. Are
13 something that was unsafe? 13 you familiar with that?
14 A It would be reported, and then if it's samething 14 No, I'm not.
15 that needs to be repaired immediately it would be 15 I'm going to show you what we received in some of
16 taken care of, If it's samething that could wait, 16 the interrogatory answers.
17 depending an the severibty ar vhatever, it could be 17 MR. STEVEN BEARDSLEY: Jchn, I didn't make a
18 put together at a different date. 18 copy of this. Do you have a copy of this?
19 'Q And did you have a written policy or was it just an 19 MR, NOONEY: I have a copy on my desk. I have
20 oral policy that if the grates were in disrepair 20 a copy right here, in fact.
21 that they should be fixed? 21 MR. STEVEN BEARDSLEY: Do you want to mark
22 A b policy. It's just the way we did business. 22 yours or mark mins?
23 0@ It's a verbal policy, not a written policy? 23 HR. NOOWEY: Well, why don't we do this, Steve:
24 A It's not a policy. It's just the way we did things. 24 Why don't we just get a clean copy? 1'11 just run
25 0 Okay, the way you da things kind of becomes a 25 up to the copier. How does that sound?

T4 76
1 policy, doesn't it? 1 MR. STEVEN BEARDSLEY: Perfeck.
2 A Cikay. Iet's call it an umritten policy. 2 MR. NOOMEY: Who says I'm not easy to work
x And the unwritten policy is te repair grares, for 3 with. Steve, what's the Bates number?
4 instance, that are in disrepair? 4 MR. STEVEN BEARDSLEY: Off the record.
5 A Raove or remir as necegsary, yes. 5 {Discussion off the record)
6 0 For the safety of all users? & {Recesa taken [rom 11:26 a.m. to 11:38 a.m.)
7 A Correct. 7 {Exhibits 17-18 marked for identification.)
g Q Because safety is parvamount, isn‘t it? B [By Mr. Steven Beardsley) Showing you what's been
9 A Correct. | marked as Exhibit 18, we were given this in
o0 Q and it's your understanding when the specs reguire 10 discovery, and it was Bates stamped CITY 98 through
11 somathing, that it's the duty of the eity to comply 11 CITY 173. Do you know what that is?
12 with that? 12 It's labeled as "Rapid City Area Bicycle and
13 A Forgive me, we need to get it in betber context than 13 Pedeatrian [ ] Plan."
14 that. During new cmstruction you carply with the 14 1 agree. Have you ever seen it before?
15 exdsting gpecifications ar plan sheets. 1s I herve ot had amy dealings with this pedestrian
16 @ And once it's determined by the city that a 16 master plan -- or bicycle/pedestrian master plam.
17 particular spec which is a safety concern, then at 17 Okay. Within the context of this document, there's
18 that point the eity tries to comply with the spec? 18 reference to the fedeval funding of, for bicycle and
19 A Certainly. 19 pedestrian facilities. I'm assuming that was norwal
20 @ And that's bercause you don't want people injured? 20 that at times the city got federal funding for
21 A Correct. 21 bicycles and pedestrian paths?
22 i@ And there are federal funds that come in, correct? 22 T would assure that's oorrect, but my knowledge of
s Cn some projects, yes. Typically what's referred to 23 federal funding or any project fimding for that
24 as wrhen systam prodecta or projects in conunction 24 matter ig limited,
25 with DOT. 25 Ckay. And when there's federal funding, you agree
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1 that they need to comply with what the Federal 10 8o when the transfer occurred, the city was in

2 Governrent is saying regarding safety and how to be 2 charge of the maintenance of this whole street after
3 safe? 3 rhis point?

4 A That would be correct. 4 A Correct.

5 0 I'm going to show you whart has been marked as 5 Q And the street includes the curb and gutter and
3 Exhibit 17. 6 street, right?

7 A If T could cdlarify -- 7 A Correct.

8 Q Yes. 8 Q mnd from this time forward the state wag not in
9 -- are we talking new omsbruction, old ] charge of the maintenance of these seqments; the
10 omnastruction, exdsting stnchme? 10 city was in charge of the maintenance of these
11 @ Everything that -- 11 segments?

12 A My caments are relative to new construction, 12 A That's correct.

13 Q Okay. 13 Qg and you understand that as the entity in charge of
14 I'm going te show you what's been given to us 14 the maintenance, the idea is to maintain them in a
15 this morning that's been marked as Exhibit 17. And 15 safe fashion, correct?

156 it indicates that the DOT is sending this to Marsha i6 A Oorrect.

aly Elkins of the City of Rapid City, correct? 17 Q And if there are straps welded on these grates in
18 A Correct. 18 order to protect people from falling in the grates,
193 ¢ Dated September of 2004, correct? 19 you would anticipace that the city needs te maintain
20 A Correct. 20 those straps on the grates or replace the grates to
21 @ And it -- we were talking about whether it happened 21 make them safe, correct?

22 in the '90s or when it happened that it got changed 22 A If we received a caplaint, yes.
23 from a stare highway to a city road, but it was 2004 23 k) Mo, that's not what I asked. 1I didn't couch this
24 at least by this document? 24 with a complaint. If the city is taking over the
25 A Yes, that's the date -- that's vhen they received 25 maintenance, they're supposed to maintain things
T8 B0

ul it. 1 safely, correct?

b O+ Okay. And if you turn to the next page, Section II, 2 Correct.

3 it refers to US 16 B, which then became St. Patrick 3 00 And when they take it over, if the 'straps are tomm
4 Street, correct? 4 off or in the process of being torn off or partially
5 A What I'm locking at is 16 B says Canbell Strest to 5 torn off, it may make the grates in the streets
6 East North Street. Or -- Canbell Street to East 3 unsafe for bicycle travel, correct?

T North, yeah. 7N Correct.

8 0 Okay. If you turn to Page 4, it makes reference to 8 .Q Because wvehicles, cars aren't going to fall in these
] St. Patrick Street. If you look at "Segment 9 grates but bicycles may?
10 Transfer Timing," you see the second paragraph? 0 A Correct.
i1 A Yes. Yes, I do. 11 @ So the straps that were welded on at some point were
12 @ And that includes St. Patrick Street, correct? I'm 1z there for safety purposes, correct?
13 just trying to establish what John gave us is 13 A We're making that assumpticon.
14 relevant. 14 Q That makes sense to you, doesn't it?
15 A Yes. 15 A It makes sense.
6 Q Okay. So we're talking about St. Patrick Street 16 Q So you have two ways to make that street safe or
17 where the incident occurred, correct? 17 maintain it in a safe manner, and that is to replace
18 A Tt appears like it, yes. 18 the grates with ones that are perpendicular or
19 Q@ Okay. 5o in the Segrent Transfer Timing, Section & 19 maintain the straps that aze on the grates, correct?
20 it states, "The CITY will assume [ ] responsibility 20 A Correct.
21 for operation and maintenance of the highway 21 And if the strap is torn off, you would agree with
22 segments listed"... Do you see that? 22 me that the grate in the safe fashion has been
23 A Yes, I do. 23 damaged when the straps are torn off?
24 Q And that includes St. Patrick, correct? 24 MR. ROOWEY: Objection to the extent you're
25 A COorrect. 25 calling for a legal conclusion.
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1 Subject to that, you can answer. 1 Let me be more general, Have you ever ridden a

2 A I dmn't believe the grate itself is damged. 2 bigycle?

< (By Mr. Steven Beardsley) But the gafety portion, 3 Yes, I have,

4 once the strap is on there -- strike that. 4 And you know as you ride a hicyele you can't

5 Once you weld the straps on there it becomes 5 necessarily stop on a dime, fair? It takes you a

6 part of the grate, correct? 3 lictle while to stop?

7 A Oay, it's part of the grate, 7 Fair,

8 Q Yeah, it's part of the grate because the concept of 8 And without some= warning that there's grates that
9 the strap being part of the grate is to prevent | have been damaged and that bicycle tires can go
10 pecple from falling in-and hurting themselves, 10 ingide the grates, there would be almost no time to

11 correct? 11 react to that, would there?

1z A Oorrect. 12 MR. MOONEY: Objection, inappropriate
13 g S0 once the straps are torn off, the grate in its 13 hypothetical, lack of foundation.

14 configuration now with the straps has been damaged, 14 subject to that, you can answer.

15 correct? 15 I don't know that I wemt to get into the
16 A Correct. 16 hypothetical of what awld or cauldn't happen.
= R o | And once it's damaged, now it's hazardous for 17 (By Mr. Steven Beardsley) Yeu also know, Don, that
18 bicycles that are riding along that area, correct? 18 in this area where Julie Godbe went inte this grate
19 A If they're riding in the gutter, yes. 19 and becare paralyzed, that right across the street
20 0Q And ir's cerrtainly reasonable that people would ride 20 in fact there are V Lype grates that are
21 their bicyeles in the gutter because traffic is 21 perpendicular to the road?

22 going in the traffic asphalt lanes? 22 ME. NOOHEY: Objection, foundation. When,
23 MR. KOONEY: Objection, foundation. 23 Steve?
24 Subject to that, you can answer. 24 MR. STEVEN BEARDSLEY: Time of the incident.
25 Q (By Mr. Steven Beardsley) Richt? 25 I guess I dn't know that,
Bz B4

1 Right. i (By Mr. Steven Beardsley) »And one way that the eicy

2 Q And if you're riding a bike in Rapid Ciry, you know 2 could maintain the safety of the road is to actually

3 that if you ride in the middle of the lane you might 3 have a process in which they check for unsafe spots

4 get run over by some car or truck or semi, right? 4 in the reoad, correct? They actually look for them?

5 A Very poeaible, 5 Yes.

& 0 So in order to be as safe as you can, and according () Another way is to have employees that actually see

7 to the ordinance, you want to be over to the right 7 there's unsafe spots to report them, right?

8 side of the lane going with the traffic, correct? 8 That's correct.

9 A Of the roadway I believe it says. 9 And there were times in which state employees and
0 @ And if you're on the right eide and there are grates 10 city employ=es actually called in to the city to say
11 that allow your tires to go in, you certainly could 13 that there was a damaged grate, correct?

12 be injured, correct? 12 I mean, that could have happened certainly.

13 A Amain, if you're riding in the qutter section, you 13 But without a process of inspaction of highways, the
14 ooild fall into an inlet grabe. 14 city ig not maintaining the highway appropriately,
15 QO And there's no warning that, by rhe way, this grare 15 correct?

16 ahead of you has been damaged to the point where the 16 It's a matter of cpinion, I guess.

17 straps are btorn off, right? 17 I know, but I'm asking you as a former street

18 A Correct., ig superintendent, the best process would be to have
9 Q And so a bicyclist would have no idea this grate has 19 inspections to make sure there aren't traps for
20 been damaged to that extent and basically there's a 20 people out there, correct?

21 trap out ahead of them without some sign or 21 Those inspections have ooorred and do ooccur.

22 something, correct? 22 Ckay. »2nd when they inspect they should be able to
23 A Correct, 23 sse that on a grate rhat runs parallel if the straps
24 So -- do you ever ride a bicycle, Don? 24 are torn off that it's in disrepair?

25 Mot in this town. 25 If it's part of the criteria for the inspection.

APEX COURT REPORTING

(605) 877-1806

APP 025




T %
1 In my office I have a Nesnzh catalog where I can 1 have been any injury to Julie Godbe, would there?
2 pretty mxch arder vhatever grate we need ar pieces, 2 MR. NOONEY: 0Objection, foundation,

3 And then turn to Exhibit 6. a inappropriate hypothetical.

4 Before wa go on to Exhibit 6, Don, I'm sure 4 Subject to that you can answer.

5 that during the tima when you were working for the s A Mot necessarily. I mean, you dm't have any contxol
6 city, you realized that metal straps that were 3 m vhen they oae off. 8o depending on when they
7 welded on could be ripped off, corrvect? 7 were put an, they could fall off within ten mimites
8 Yes. 8 of you leaving. There's no way of knowing that.
9 And at that point can you tell me why, if you'ze 9 O (By Mr. Steven Beardsley) But you've in control of
in going to maintain the street safely, you wouldn't 1q checking or maintaining them, these grates?

11 just replace grates that the metal straps can be i1 A Uh-tuih,

1z ripped off of with these kind, the L type or the ¥V 2 0 Correct?

13 type? 13 A Correct,

14 Well, depending an availsbility, I mean, to fix it, 4 © And if you check, then you can maintain them on a

15 what the streps bypically do is a tenporary fix to 15 reqular basis if they're checked on a reqular basis,

16 alleviate any perceived problem at that location, 16 correct?

17 And they're temporary because it's your knowledge as 17 A Correct.

18 a street quy that if you weld somsthing on, ir can 8 0 and if you don't check, then you're not maintaining

19 be torn off? 19 them properly such as on a reqular basis?

20 That's correct. 20 MR. NOOWEY: Objection, form.

21 And you indicated there was no process to check 21 Subject to that you can answer.

22 these grates Lo make sure they were maintained 22 A In the veal world, Rapid City is full of hundreds of

23 properly. And you indicated that if somebody 23 grates. Say you have a system that you're regularly

24 complains, then you'd go out and take care of it? 24 checking them, it omild be weeks, months, days,

25 That's ocorrect. 25 whatever, batween checks that any murber of things

94 96
1 Well, you understand that if a bicyclist is lucky, i could heappen to grates. So to answer your guestian,
2 they can go over this grate without hitting the 2 yes, if you check them, you fix them if they're bad
3 gaps? You know what I'm saying? 3 or nead repair, but --
4 Yesh, 4 R (By Mr. Steven Beardsley) And if you saw that the
5 And the grate would still not be maintained properly 5 maintenance through the straps wasn't working well,
3 becausze the straps aren't there but the person might 3 then you simply could just throw another grate in
7 get lucky and make it over them, correct? 9 that's an L shaps or V shape and rhart rectifies the
B Correct, 8 problem?
9 It would still be unsafe even though somebody hasn't g A You oould.

i0 called in to say, T had a problem with this grate? 10 Q S0 a temporary fix doesn't mean that you're no

11 That's correct. 11 longer maintaining it, correct?

12 And it would still be hazardous, too, for the next 12 A Ceorrect.

i3 bicyeclist even though the first one might make it préc g In fack, if you have a temporary fix out there that

14 over it, correct? 14 you know is tesporary, there needs to ba a system to

15 Correct. i3 check it to keep it safe, correct?

16 And the best maintenance would be to either replace 16 A There are terporary fixes out there that have besn

17 it with either honsycorb, L shapad, V shaped or weld 17 in there for years, so typically a temporary fix

1B the straps back on if they're missing? 18 takes it off the immediate radar and you're moving

19 Ideally. 19 m to bigger and better things.

20 And if you had a process at the city wherein you 20 Q And then you need to follow up to make sure you're

21 were cherking the straps on the inlets, then there 21 maintaining the road properly?

22 would be an opportunity to replace the straps, 22 A In an ideal world, yes.

23 correct? 23 g Ckay. In the real world, too, right? BEecause

24 Correct. 24 that's what Julie Godbe is living in. In the real

25 Mnd if they'd replaced the straps, there wouldn't 25 world it needs to be done, correct?
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1 A Yea. 1 anxd 80 an.

2 0 Chay . 2 (By Mr. Steven Beardsley) OCkay. Could you turn to
3 Looking at Exhibit 6, do you have that in front 3 Page 15, please?

4 of you? You got it. 4 (Depanent: canplied. )

5 A Yep. 5 It has ‘a section on drainage grates, Do you see
5 Q That is entitled, "Implerenting Bicycle Inprovements & that?

% at the Local Level." Do you see that? 7 Yes, T do.

g A Yes, I do. 8 They talk about various kinds of grates on that
9 Q 2nd these kinds of publications are something that 9 page, correct?

10 wontld be available to the city in order to maintain 10 Yes, they do.
11 the streets and the grates, correct? 11 In fact, Figure 14-14 says, "Examples of

12 Yea. 12 bicycle-gafe drainage grates." Do you sees that
13 0 And I think this publication was 1998. So those i3 section?
14 kinds of publications micht come to the city so they 14 Yea.

15 can rely on them, correcc? 5 It has a honeyeorh, and then it has like a V grate,
16 A Yes. They use them for reference material, I would 16 and then it has something that locks like it's got
17 imagine. 17 straps on itz

8 Q And it looks like it says in the introduction on 18 Correct.

19 Page ¥, Roman Mumeral V, "The goal of bicycle 19 And then up a little higher it says, in reference to
20 planning at the local level is to provide for 20 the straps it says, "These should be checked

21 bicycle travel within the community, The purpose of 21 periodically to ensure that the straps remain in
22 doing so is to encourage more bicycling and to 22 place.” You would agree with that, correct?

23 reduce the number of serious bicycling crashes, " 23 Yes.
24 correct? 24 And if there are grates that have straps and
25 A I see that., 25 bicyclists go over them after you've gone over those

102 104

1 Q And the concern on that sare pags is that, *"Regional 1 with straps that are safe, don't you think

2 plans tend to overlock issues of most concern to 2 bicyclists would get a false sense of security thac
3 bicyclists...the drain grate that can catch a 3 they're all maintained in the same fashion?

4 wheel.® Do you see that? 4 MR. NOONEY: Objection, foundation.

5 A Yes, I do. 5 Subject to that you can answer.

6 Q In the 20 years that you were the street 6 I can't testify to that. I dm't loow how pecple
7 superintendent you were aware that a drain grate can 7 think.

8 catch a wheel? 8 (By Mr. Steven Beardsley) Does it make sense,

9 A It can, yes. 9 though?
10 g M1 right. Let*s lock at Ehibit 7. Exhibit 7 is 10 I guess if you were a bicydle rider, yeah, it oould.
11 from the Federal Highway Administraticn University 1% And it sounds to me like your explanaticon -- and if
12 Course on Bicycle and Pedestrian Transportation, 12 I've misinterpreted it you tell me, but your
13 correct? 13 explanation for not replacing these grates that run
14 A Yes. 14 parallel is a cost analysis?
15 G And it's dated July of 200862 15 MR. NOONEY: Objection, misscatement of the
16 A Yes. 16 testimony.
17 O Is this something that the city would receive from 17 Subject to that you can answer.
18 the Fedsral Highway Administration at variois times, 1B (By Mr. Steven Beardsley]l Is that correct?
19 parphlets like this? 19 Mo, It's what was installed at the time of
20 A Yes. 20 oconsbruction, =0 --
21 Q And the idea is, from this is to make the streets as 21 No, I understand that. But once it was determined
22 safe as possible for all that use them, correct? 22 that these are dangerous, pesople can go into them
23 MR. NOONEY: CObjection, foundation. 23 and metal straps are on there, I thought you said to
24 Subject to that you can answer. 24 me in an ideal world they could replace them but in
25 A Yes, it would make pecple aware of cmrent standards 25 the real world you've got cost of expense of
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1 they talked about a meeting. It says, "In early b § the reoad create a problem for bicyclists, correct?
2 1992, the City of Rapid City and the Executive 2 Oorrect.

3 Policy Committee of the Rapid City Area Metropolitan 3 And were there incidents in which people were

4 Planning Organizatien recognized the formation of a 4 falling into these grates when they were on

5 Bike Walk [ | Task Force. The purpose of the task 5 bicycles?

6 force is to improve, expand and promote the safe use 6 MR. ROONEY: Objection, relevance.

7 of the community's bikeway/walkway facilities,® g Subject to that you can answer.

8 correct? 8 I guess not that T recall right off the top of my
s A I see that. 9 head.

10 ©Q And I can't remerber what you told me, but what was 10 (By Mr. Steven Beardsley) But cbviously it was
11 your position in 19927 11 recognized that those kind of grates can create a
12 A Street superin- -- ar, ro, '927 I would have been 12 dangerous problem?

13 in engineering services as an inspector. 13 MR. NOONEY: Objection, misstatement of the
14 0 Okay. Do you recall back then a task force that wae 14 record.

15 created because of bikes and walkway safety? 15 Subject to that you can answer.

16 A I didn't deal with that kind of stuff at the time. 16 It could create an issue for hicycles, yea.
7T ‘Then turn to Page 9, please, of Exhibit 9. The lastc 17 {By Mr. Steven Beardsley) And the issue is danger or
18 paragraph says; "Storm water grates with vents which i8 :'mjury?
19 are parallel with the curb and the direction of [ 1 19 Correct.

20 travel can trap wheels, causing damage to the 20 And you indicated earlier that at times pacple from
21 bicycle and injury to the rider." Do you agree with 21 the city would go out and repair or check grates
22 that? 22 that the straps were coming off of, correct?

23 A Yes. 23 If we received a pheone eall or a omplaint, then
24 0 And then it says, "Grates with wvents that are 24 vyes, we'd go check than.

25 transverse to the curb and the direction of bieyele 25 Sure. And that was done prior to this incident with

110 112

! travel are recommended to address this problem." Do 15 Julie Godbe, not just subsequent to it?

2 you see that? 2 MR, NOONEY: Objection, foundation.

3 A I see that. 3 Subject to that you can answer.

4 0Q Transverse means opposite of how thay're traveling? 4 (By Mr. Steven Beardsley) Correct?

5 A Perperdicilar, yes. 5 Yes.

6 Q Tike the V vents -- V grates? 6 In the answers to interrogatories, specifically
7 A Correct. 7 number 13, the city has indicated --

8 0 So the city at least recognized in this plan that 8 MR. NDONEY: 15, Steve?

| the grates, in order to maintain them safely, the 9 MR, STEVEN BERRDSLEY: Yeah.

10 road safely, they need to have grates that are 10 MR. MICHAEL BEARDSLEY: 13.

11 perpendicular or transverse to the curb, correct? 11 MR. STEVEN BEARDSLEY: I said 13. I'm sorry.
12 They recognized it would be a safer situation, yes. 12 (By Mr. Steven Beardsley] I'm going to go to 19, I
13 Qg And in 2007 by Exhibit 3 that was adopted by the 13 apolegize. There's reference to, at the bottom of
14 eity, correct? 14 the -- go to the next page, the answer, The answer
15 A I'm sorry, let me get to 3. Meaning those grates 15 is in dark. It says, "Information regarding the
16 were adopted? 16 specific date of the work or the employee that
by I Yes. 17 corpleted the work is not kept or tracked, but ths
18 Yes. 18 work was completed scmetime after October 1, 2015."
13 Q Okay . 19 You agreed that there was some welding of these
20 All right. I gave you the interrogatory 20 straps done prior to this incident. 2And prior to
21 answers sarly on, and I think they're Exhibit 15. 21 the incident is -- the incident is dated July 27,
22 Let me hand you those. 22 2015. Correct?

23 We just went through this task force. We went 23 Yess.

24 through the 2007 spec. CObvicusly during this time 24 So there would have been work done to these grates
25 it was recognized that grates running parallel to 25 prior to the incident of July 27th, correct?
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1 MR. NOONEY: For the record, Steve, to make 1 weuld be located in time cands, et cetera, that the
2 sure the question is clear: What grates are you 2 guys would fill cuk on a daily basis, 80 ...

3 talking about? The ones on East Sb. Patrick Street 3 Can you tell me who decided to weld cross bars on
4 or some other location in Rapid City? 4 these particular grates let's say in the East St.
5 MR. STEVEN BEARDSLEY: Let's do East St. 5 Patrick area? Is that sorething you decide, Don, or
3 Patrick Street. ] somebody else?

7 T guess T can't say whether there was wark done on 7 If -- well, that would have oame cut of city hall,
8 these grates. 8 Ckay. And so what involvement did you have in

9 (By Mr. Steven Beardsley) There was work done on 9 making the decision to weld straps?

10 grates in the city with the straps on them? 10 The imolverent I had was scheduling the cras to &
i I would say yes. 31 it, 80 directing that it be echeduled.

12 Okay. 8o when it says that work was completed 12 and this welding of the straps was an attempt to
13 sometime after October 1, 2015, wa're not talking 13 make the grate safer?

14 about welds on the grates, are we? 14 Correct.

15 Can T ask you bo repeat the question now? 15 And the welding of the straps that were damaged was
16 Sure. Here's what they're claiming in their answers 16 also an attempt to make it safer? In othar words,
17 to interrogatories, Don: It says, "Fhoteographs of 17 if they're scraped off --

18 the storm grates were taken on October 1, 2015 18 I would assume so, yes.

19 showing no crossbara, no welds and no damage to the 19 2nd you can't tell us the dates that was done

20 | ] drain grates." BAnd then it says down later in 20 because there are no records?

21 the paragraph that the work was completed after 21 That's correct.

22 Octeber 1, 2015. There was work done prior to this 22 MR. STEVEN BEARDSLEY: We'll take a break.
23 ingident of July 2015 on the welds. You'vre aware of 23 (Recess taken from 1:51 p.m.to 2:00 p.m.)
24 that, correct? We talked about that. 24 {By Mr. Steven Beardsley) Showing you what's been
25 MR. MOONEY: What grates are we talking about, 25 marked as Exhibit 10, it is a Google Earth with

114 116

1 Steve? The cnes on East St. Patrick Street? 1 letters and numbers on it. Okay?

2 MR, STEVEN BEARDSLEY: Yes. 2 Clay .

3 MR. NOONEY: Okay. 3 &nd I'm showing you this because I'm going to show
4 I'm sure theve was work dme prior to that, Who did 4 you the, scwme of the photos that were taken of the
5 that work, T dn't know. 5 grates that correspond with the numbers 1, 2, 3
6 [By Mr. Steven Beardsley} Okay. So when it makes 6 through 15 and the letters A through 0, okay? So
ki reference to the work was completed sometime after 7 keep that in front of you while I give you varicus
8 October 1, 2015, when they make reference to that, B photegraphs, all right? You with me?

9 are they talking about replacement of the grates? ] I believe so, yeah.
1o MR. NQONEY: Obhjection, foundation. He's not 10 HMR. HOONEY: 2nd just for the record, Steve,
TE the person to answer these gquestlons. It's cutsids 1L the photos that you're going to ghow him were photos
1z the scaope of his knowledge. 12 that your office tock; is that right? Just so I
13 Subject to that, if you know, you can answer, 13 know which ones we're talking about.
14 Don. 14 MR. STEVEN BEARDSLEY: Yes. They were taken by
15 I guess I'm ot sure vhat they're referring bo here, 15 an errand person that's no longer employed by us.
16 {By Mr. Steven Beardsley) And so there are several 16 MR. MICHAEL BEARDSLEY: On October 12 and 13 of
zicy | times in these records, the interrogatories, sworn 17 2015.
18 interrocgatory answers that indicates the work was i8 MR. MOOWEY: oOf 2015. And they are Bates
19 done sometime after Octcber 1, 2015. You can't 18 stamped. If you'd do me a favor just so I can
20 testify that there was any work done as far as the 20 track, and I'm sure you will because you'zre really
21 welds after October 1, 20157 21 good at what you do, if you will reference the Bates
22 There was work done on the welding styeps. I 22 nurber and tie it to a nusber on the wap. Can you
23 believe it was after this Octcber 1 date. 23 do that for us just so we can track it?
24 But you have no record of that? 24 MH. MICHAEL BEARDSLEY: The Bates are on all of
25 There again, it would be -- if there is a reomrd, it 25 the exhibits.
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1 MR. MOCNEY: Super. Thank you. 1 they were unBates'd. Okay. T Just want to make
2 0 (By Mr. Steven Beardsley) So now that we have the 2 sure where the Bates came from.

3 guide, and I want to show you first nurmber, in 3 MR. STEVEN BEARDSLEY: Now wa've Bates'd this
q purber 10 there's St. Patrick Street. Can you see 4 exhibit. And for the record, it's Exhibit 11, and
5 that with your glasses on? St. Patrick Street runs 5 then it has a red Bates on each one. The ones you
6 left to right. 6 have and the previcus ones didn't have a red Bates.
7 A Yea, I see that, Vi MR, NOONEY: That is correct, yeah.

B Q And then there's Creek Drive that runs north and & Q {By Mr. Steven Beardsley] So I just want to turn to
9 south, 9 10 because I'm not going to cover all of these, but
i A Gy i0 10 is on your Google map and it's on St. Patrick
i1 0 Do you see thar? 11 street and it's to the east of the grate in
12 A It's clear over here. Oay, I'm with you. iz question, number 4, correct?

131 g Do you see nurber 47 13 Correct.

i4 A I think part of it is upside doun here. Yes, I see 14 Q And on this particular grate, it looks like weld
15 it. 15 marks. Do you see that?

16 0 It intersects St. Patrick and Creek Drive. That's 16 A Yea.

i7 where the grate in guesticn was when Julie CGodbe 17 Q Turn to nurber 11, Exhibit 11, number 11. That has
18 went down, okay? 18 somz bars on it, skraps on it and some that are
1 A Chay. 19 missing, correct?

20 Q That will give you a point of reference, all right? 20 Yea,

21 and I'm going to show you, and I'm going to 21 0 And you testified that you believe pecple were out
22 start with nunmber 10 and we're going to come back. 22 for the city after October 1, 2015 welding straps on
23 But number 10 is on St. Patrick Street and -- 23 grates? Do you remember saying that?

24 Between Sedivy and Creek Drive? 24 Yes.

25 Q Yes. 25 Q Well, they wouldn't go out there and leave it afrer

118 120

1 A Cay . 1 Octcber 1 without straps, would they?

2 0 And you'll see the reference on Exhibit 10 to 2 Typically not.

3 number 10, correct? o M o And we have the temperatures for October. They're
4 I pee that, 4 all in the 508 to the '80s. It's not a bime in
5 Q Okay. So -- and it's Bates No. 10 as well in the 5 which the snowplow would be out, correct?

& right corner. 6 ‘That's correct.

7 A I see that. i And you would agree with me that if you look at
B Q So we're going to mark this all as Exhibit 11. I'm 8 Exhibit (sic) 10 and Exhibit ({sic} 11, it's

9 going te have you turn to, cut of Exhibit 11, to q dangarcus because a bike tire could £it in the gaps,
10 number 10, ckay? Do you see that? 1¢ correct?

11 A Yes, I do. 1 A It oould, yes.

12 Q Do you see where there are weld marks on this sl T So you're mot contending that somebody welded stzaps
13 particular grate? Gl | on in early October and then got them scraped off so
14 MR. NOOWEY: Steve, for the record, and T 14 they end up like Exhibit 11, nurbers 10 and 11, are
is appreciate what you've done, your office had 15 you?

18 previcusly produced a set of photos that were Bates 16 A Mo, I'mmot.
17 Beardsley 1 through 29, or perhaps my office Bates 17 g Okay. That wouldn't make sense, would it?

18 them 1 through 29. 18 A Mot really, no.

19 MR. MICHAEL BEARDSLEY: I don't think we 1% Q And then if you turn to number 12 of Bxhibit 11,
20 Bates'd them, John, 20 rhat's moving in a more easterly fashion on

21 MR. NOOMEY: You didn't? 21 Exhibit 107
22 MR. WICHAEL BEARDSLEY: That's why we Bates'd 22 A You said 127

23 these. 23 Q ¥eah. But 12 ia farther east than 11 and 10, right?
24 MR. NOONEY: 1 through 30. T apologize. 24 A Yes.
25 So these -- you guys provided us 30 photes but 25 Q And 12 is a V grate, correct?
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1 A To address whatever the perceived preblem was. But 1@ Do you have any photographs of the grates prior, in

2 in this case I would assune that's what it was far, 2 this area prior to July 27, 20157

k! yes., i A Mot that I'm aware of.

4 0 And in order to make the road safer, you're going to 4 Q Do you have any photographs of the grates after

5 want to put straps on all of those that would allow 5 July 27, 20157

6 a rire to go into them as opposed to every once in a 6 A I perscnally dm't, no.

7 while, correct? 7 4 Doas the city? I'm not talking about you. I'm

8 A Correct. 8 talking about the city, Don.

9 Q Because it wouldn't make sense, Don, for you to send 9 A I believe Trevor Schmelz has sore plotos, yes. The
10 pecple out to say, Well, just pick out a few and put 10 rigk manager Trevor Schmelz would probably have
11 straps on. If you sent pecple cut to make grates 11 sane.

12 gafer or roads safer, you would want to cover each 12 MR. STEVEN BERRDSLEY: John, do you have those?
13 one that had gaps? 12 MR. ROONEY: Yeah, I have photos,
i4 A If we were sending out pecple to address a grate, we 14 MR. STEVEN BEARDSLEY: Could I have copies of
15 would address that grate. If we were going cut to 15 rhose?
16 do a, four different sections of yoad, we'd do them 16 MR. MICHAEL BERRDSLEY: They're proeduced.
17 all. 17 MR. NOOMEY: I'd already produced them, I
8 Q And if you were inspecting and checking them and you 18 thought .
18 saw that there were a series of grates that were 19 MR. STEVEN BEARDSLEY: Well, we got paper
20 dangerous, you'd put straps on them? 20 copies.
23 W We would definitely do it at sare point in time, 21 MR. NOOMEY: You want digital cnes?
22 It's a question of when you had the time bo do it. 22 MR. STEVEW BEARDSLEY: Whatever we can actually
23 0 Right. &nd when you address them, ws've talking 23 reproduce.,
24 about purting straps on them or pulling them out and 24 MR. NOONEY: We'll send you the digital version
25 putting the other kind in? 25 of them.

130 132

31 al Correct. 1 MH. STEVEN BEARDSLEY: They're the same ones as

2 Q And you don't know who was ocut doing the welds on 2 you produced in the photocopies?

k} these grates, which workerz 3 MR. NOONEY: Yeah., We can give you the same

4 A At what time? 4 photos, We can give you the JPES or whatever it's

5 0 2015, 2014, any of those times because there's no 5 called. That's beyond my pay grade.

(3 record to indicate. 6 MR. STEVEH BERRDSLEY: Perfect. It's beyond

T MR, NOONEY: Steve, are you talking post ) mine, too.

8 accident or pre accident? 8 MR. NOONEY: Polaroids, remember those?

a MR. STEVEN BEARDSLEY: Pre accident. b} MR. STEVEN BEARDSLEY: I do remerber those. We
i0 A Pre accident I dm't know. ' 10 seemed to get hy.

1 Q (By Mr. Steven Beardsley) oOkay. Post aceident da 11 0 (By Mr. Steven Beardsley) You're not an expert on
12 you knew? 12 analyzing photographs?

13 A There was a time when we went cut and actually did a 13 A Mo, T am ok,

14 project doing this stuff, so yes, there would be a 4 0 You're not an expert on analyzing welds?

15 record of that. It would be on time cards, 15 A No, I amnot.

16 Q Prior to this on July 27, 2015 there's no time 16 0 You're -- you don't have a certificate on welds?
17 records that show when people were out welding these 17 A Mo, I'mnot a certified welder,

18 straps? 8 @ End in regards to the grate that she fell into,
i3 A I dn't know that we had any projects in that time 19 11-4, since you're not an expert on photographs and
20 period doing that type of work. 20 you're not an expert on welding, you can't tell us
21 Q End you didn't have any inspections? We covered 21 whether or not straps were welded on rhat partiecular
22 that. 22 grate?

23 We covered that. 23 A All I can do is give you my opinion on what T think
24 Q I'm correct? 24 I sea.

25 A Correct., a5 0 I understand that, but you're not an expert in that

APEX COURT REPORTING

(605) 877-1806

APP 031




145

i caver them all. 1 That would be a question for the city finance

2 0 hnd as long as we tie it to people that have welded 2 office, so --

3 on the streets, then we'd cover it? 3 You don't know?

4 A Yes. 4 -- it doesn't hurt to ask the question, I guess.

5 0 Okay . 5 COkay. Well, we'll make it formal. But I just wanc

3 Do you know a gentleman named Mark Brown? 6 to be able to figure out how the invoice would be

7 A Mark Brown? 7 labeled so we can get thogse. It would be labeled

8 0 Unh-huh, yes. B8 with a V grate or an L grate?

a A It doesn't ring a bell. I'm better with faces than 9 Typically the purchase crder would be mede cut to

10 I an nares. 10 whatever oorpamy is providing the service or

11 @ He used to weld on the grates back in I think the 11 product, and then in the description it would

12 early 2000s. It doesn't ring a bell? 12 describe wiat you're buying fram them and a dollar

13 A It dossm't. 13 amumnt or unit cost.

14 Q Okay. Do you know who Dan Staten is? 14 And would it be under the street maintenance

15 A Yes, I do. 15 section?

16 @ and how do you know Dan Staton? 16 If the strest department bought then. Tn the case

17 A Den Stabon, well, I've koown him for years. He used 17 of the project where we went through and replaced

1B to be the regional South Delota DOT traffic 18 all of these grates on a section of St. Pat, three

19 engineer, 19 were ordeved through the Engineering Sexvices

20 @ And then he at some point also worked for the city, 20 Division. They may have very well been charged to

21 right? 21 streets, but they were oxdered by the engineer that

22 A I dn't know if Den Staton did, 22 we were warking with over in enginesring.

23 Q Maybe just consulted for the city? 23 MR. STEVEN BEARDSLEY: Let's take a break.

24 A He may have dme that, yes. 24 (Recess taken from 2:47 p.m. to 2:58 p.m.)

a5 Q And your association with Dan was that he was 25 (By Mr. Sceven Beardsley) There's reference in
146 148

1 involved with the DOT, in other words the strests 1 Interrogatory No. 19, in the answer they're claiming

2 and highways around Rapid Ccity? 2 that crossbars were welded onto the storm grates

32 A Yes, as it relates to DUT omstructim or traffic 3 after Octcbar 1, 2015. That's not accurate, is it,

4 pignaling, that scrt of thing. He worked move with 4 as far as you know?

5 the traffic enginesring operation, 5 It vexry well may be. I'd have to lodk at the

6 Q Mnd was he involved with safety as well? (3 records we would have, too, because there was a

7 A I believe he has sarething to do with safety or did 2 project at ane time to go through and weld

8 with the state as far as traffic control, that sort ] crossbars in an area cut there, but I'm ot sure

9 of thing. 9 vhich cane it was.

i0 Q When there's an authorization to purchase grates, is 10 wWell, the welds we're looking at on Exhibit 11 which

i1 that scmething there would be invoices on? 11 were taken in mid Octobey, 2015 are not new welds,

12 A Imvoicea on the grates themeelves? 12 are they?

i3 Q Yeah. You know, we went through a number of these 13 ¥o. Those grpear to be old to me.

14 that showed V grates and L grates. If you're going 14 And so the photographs, and you can look through all

15 to buy L grates or V grates, would there be an 15 of them, all of them are old welds that we're

16 invoice for that? 16 locking at, mot new welds, correct?

17 A Yea. 17 That's correct.

8 Q HWould it be labeled V grates or L grates? 18 S0 if they're out welding somewhere, it's not on

19 A Quite possibly, yes, or there would be possibly -- 19 East St. Patrick because wa've got photos

20 that'as samething for finance, but there may be an 20 mid October 2015. S5 you'te not contending that any

21 imoice from whoever you're ordering it from 21 of the welds that your see on these photegraphs,

22 attached to say a purchase onder. 22 whether it's Exhibit 11 or Exhibit 12, were done in

23 0 So if we ask for the purchase orders in let's say 23 October of 2018, are you?

24 2010 through 2015 that were for V grates or 24 Mo, I'mnot.

25 L grates, rhat could be provided to usa? 25 That's all T have. I wish I had wore for you, Don.
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DEPOSITION OF:

TREVOR SCHMELZ

1-4

1 SINIE OF SOUIM DRKOIA ) TN CIRCITT ORT 1 MR, BEARDRIEY: Reb, may it be agreed that
7 OOUNTY OF PEMNINGICH ) SEVENTH JUDICIAL CIFCUIT ) this is the time and place for the deposition of
3 e } 3 Trevor Sdmelz to be used for all purposes under
§ TR _ ) Civ. No. 51CIVI6-000744 4 tha ulea of il Bropsdass D e o ok
; i ° St P,
6 vs. ; THEVCR. SCHVELZ 6 MR, GAIERATTH: Rbsolutely.
7 CITY OF BAPID CITY, ) 1 TREVCR SCHELZ,
SOUTH DAKOTA, )
8 el ; 8 called as a witness herein, having been first duly
9 9 sworn, ves examined and testified as follows:
10 [ATE:  Depanber 11, 2018 at 10:04 a.m. 10  EXAMINATICN BY MR, BEARISIEY:
11 B ey LR 11 9  Would you state your name and address for the
12 Rapid City, S0 57702 12 record, please,
13 APFEARANCES: 13 A Trewor Sdmelz. I live at 2505 Feed —
14 Fepresenting the Plaintiffs: 14 R-E-E-D — Court, Rapid City, South Dakota,
15 ;ﬁﬁlﬁaﬁ;‘? & Lee 15 5T703.
16 g&ﬂdﬁ%’ Dglij\eé?%te 3 16 Q  Trewr, wat do you do for a living?
17 A e B 17 A I eamthe Safety Monagarent System Analyst for
18 ﬁhﬂf&ym 18 Black Hills Erergy.
o T . 190t doss that men?
20 Papid City, 8D 57702 20 A Data. I data dive with all the safety data, put
21 21 out safety metrics that help prevent injuries.
22 Peported By: g:g maﬂ@g&ﬁmmﬂ 2 Q hrl}mlllmg}meymbamdﬂngﬁat?
B %ﬁﬁ:ﬁi@mﬁé{?, Ste. 3280 A Aok, s1x ronths, ou,
24 Eﬁ‘a’l?z(fl%m SD 57701 24 Q  And before that, what did you do?
25 25 A Risk Manager for the City of Rapid City, for
1] 3
1 INDEX 1 about four years, almost.
2 WITMESS PAE 2 Q  And vhat did you do befare that?
3 TREVOR SCHYELS, 1A T was the Safety Manager for the South Dakota
4 EXRMINATICN BY MR, BEARDSIEY 3 4 School of Mines and Technolegy, T wes there for
5 EXHIBITS 5 almost: five years.
6 F{H. NO, DESCRIPTICN PAE, 6 Q Ckay. What's your edrational backgrard,
8 of grates g8 A 1 have a master's in ocompational health and
9 9 safety fram Colubia Southern University, online
10 TEIESTS OF COUNSFL: PACE 54, LINE 1 10 program,
11 11 And my wndergrad is in industrial
12 12 engineering fram the South Dakota School of
13 13 Mines and Techrology.
14 14 Q Ckay. Soin arder to get the time frame kird of
15 15 ball parked, vhen did you gradute fran Tech,
15 16 undengrad?
17 17 A May of 2006, I believe, Yesh, T had to qo back
18 18 and think, T think May of 2006.
19 19 Q A just so you know, if T ask a question you
20 20 dn't wderstard, tell me and we'll fix it.
21 21 Ckay?
22 22 A Swe,
23 23 Q  Adif you need a break, tell me. We'll take a
24 24 bresk.
25 5 A Wl do.
2 4
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DEPOSITION OF':

TREVOR SCHMELZ

1 A Other than that, I only saw the letter fram you 1 ar '14, you wouldn't have any knowledge of that?
2 and verified that they were — aftervards we 2 A Idonmot,
3 verified that they were rawoved. And pretty 3 Q  After the letter was sent — and T can show you
4 mich, I guess, an eqmail fran Don Boudaugh — 4 Bhibit 2, hut T assume you remenber them. But
5 or, would have been Dale Pfeifle at that tine. 5 T've got them right here. I'11 show you
6 Q  Dale Pfeifle gawe the order to remove then? ] anything you vant to see, All right?
7 A Ibelieve s0, yes. 7 A Oay.
8 Q  Ckay. 8§ Q  Did — strike that.
9 A Because Don was retired by then. 9 After September 28, 2015, I think —and T
10 Q  Soyou're avare that we have photos of the 10 can't ramarber exactly, but T think Don
1 grates in Qctaboer of 2015 that show that there 11 Brurbaugh said he wasn't sure, but he thought he
12 were old welds on the grates as you proosedsd 12 might have had a conference with you regarding
13 down the road; correct? 13 this incident; do you remerber that?
14 MR. GAIBRATTH: (bjection. You've got to ke 14 A I would have contacted him letting him know
15 nore specific as to grate. I ean, there were 15 there vas an issue, that there was an incident
16 saie grates, Steve, and mot others. If vou want 16 arord savecre being injured with the grates at
17 to show him the photos of the grates, we can get 17 that time, just to advise him because he's
18 to those. 18 respansible for that.
19 MR. BEARIGIEY: Yeah, 19 Q Swe. Ad that's because Den's position at that
0 Q (BY MR, EEARDGIEY:) And so you understard, we 20 time was strest syperintendent?
21 have photos of varicus grates that are — that 21 A Street syperintendent, yes.
22 have a rurber on then that show same welds. 22 Q A so the way it went was, this letter went
73 A Yes. 2 aut, vent to Joel Tandeen, and Josl Tandsen got
24 Q0 Correct? 24 ahold of you,
25 A I've seen those. 5 A Unhuh,

21 23
1 @  Youdidn't do the welding? 19 You saw the letter?
2 A o 2 A Yep
3 Q  Youdidn't order the velding? 3 Q  Then you would have talked to Don Brubaugh
4 A Mo : about the issue?
5 Q  Youdm't know vio ordered the welding? 5 A Yes.
6 A o 6 Q@ Is— did you sit don and have a meeting with
7 Q  Youdmn't know vien the welding vas done? 1 him?
8 A Mo. § A No.
9 Q0 A ue have recsived a letter from either Rb ar 9 Q  Did you serd the letter to hin?
10 John that said Octdber that year there weren't 10 A I don't believe so. I don't believe I did.
1 any snosplows cut doing anything that wuld 11 Q Ckay.
12 scrape the welding off, You don't have any 12 A He prcbably seen it through potentially email,
13 reasn to digute that? 13 hut T don't believe I did. This would have been
14 & Mo, Idm't. 14 sarething T wouldn't have sent. It was more
15 Q A so you are not here, Trevor, testifying vhen 15 knowledge than what he had needad.
16 the welds were dme, vhat year, what menth, 16 Q@ Ckay. And then can you tell e anything else
17 anything, are yor? 17 about that onference other than you were
18 A Mo, Tanmot. 18 advising him of the incident?
19 Q  Ckay. 2ndwyoudm't have any record that would 19 A Just advising of the incident wntil we reosived
20 show even vhat year these welds were done? 20 a letter later on fran him,
21 A Mo, Idmot. 21 Q  Ckay. Ard you also may have had a conference
722 Q A you vere not involved with assigning pegple 22 with Dale Pfeifle?
23 to do any welding? 23 A After — yes. After Don had left, [ale vas in
24 A Mo, Twas not. 24 charge of oontinuing to reove the grates to
75 Q S if these welds were dore in 2012 or '13 25 veplace them as they are today.

22 24
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DEPOSITION OF':

TREVOR SCHMELZ

1 Bounbaugh, 1 replaced.

2 A Yep, it's on there. Yes. 2 Q  Ckay. 5o as the risk manager, yvou vere aiare

3 Q A as far as your canersaticon with either Don 3 that sametimes claims are made and you need the

4 Bruibangh or Dale Pfeifle ar Dale Tech reqarding 1 evidenoe?

5 the strests ar the grates, you dn't have any 5 A Yes,

6 memos of thoss coversations — 6 Q  AdI'mnot — I'm not trying to paint at

7T A Mo, I do mot. 1 ambody. But ance the grate was removed from

§ Q — ar eails that would go back and forth? 8 the spot vhere Julie Godbe went dom and got

9 A Idonot. If there was one, it would have just 9 injured —

10 been the notification eqmil, the same as Dn 10 A Unr-huih.

11 Brnbaugh, just letting him know but T don't — 11 Q@ — and there's no identification of vhat grate,

12 of course, I'mno longer there so I don't have 12 it destroys sare evidence that would indicate

13 those. 13 what vas there?

14 @ I uderstand, And I'm just trying to get your 4 A Urhh

15 knowledge, I can ask for the emails, but you 15 Q Correct?

16 know, I dn't vent to vaste ambody's time, It 16 A Correct.

17 vas just an enclosure deal saying Beardsley sent 17 MR. GAIRRAITH: Going to chiject. The grate

18 this letter, lock at this. 18 you looked at the other day, Stewe, dicn't

19 A Yeah, it wouldn't have been this cre. 1t would 19 destroy evidence.  You may rot know which one it

20 have been the ore after the fix. T would have 20 is, hut it's there.

21 put oo — just letting them knoa that this 21 Q (BY MR. BEARDSIEY:) Well so, part of the

22 happened, very basically. 22 evidenre is determining vhat was there at the

23 Ard then the next letter when you had 23 spot; right?

24 requested sarething to be done for the grates, 24 A Yes.

25 that's the one T would have possibly 0C'd him 25 Q  And sinoe they've been removed and there are 115
29 3

1 on., 1 gplayed ait en a lot and o ae identified the

2 Q@ (kay. And then when there was a suit started, 2 grate, the determination of what grate was at

3 wauld you have gotten a ooy of that? 3 that spot, that evidence may have been destroged

1 A TIbelieve so, yes. 4 by removal ; correct?

5 Q  And that might have been forvarded on to him? 5 A Imean, they've been raoved, I couldn't tell

6 A Ibeliewe so. Or else the city attomey would 6 you which cre it is, and T don't — can't tell

7 have copied him en that, Josl Tardeen. 7 you if it's been destroyed. Imean, T wasn't

8§ Q  Joel Tandeer? 8 invalved in that process.

9 A Yes. 9 Q  Adyoucen't go aut and identify what grate vas

10 Q  The directive to remowe the grates en St, Pat 10 at that spot, can yar?

11 Strest, did that oome from you or ameore else? 11 A I caot identify the exact one. I can oopare

12 He made refererce to it on page 44 of his 12 it to a pictwre ard tell you if — T can mule

13 deposition, and T den't know if he kmew vho gave 13 out all the ones with the crosshars on then.

14 the directive. That's what I'm asking. 14 Q  Ckay. And nile aut same of those that the

15 A It did ot ome frammwe. T know there was a 15 crosshars are tom off of?

16 project within engineering to inventory all the 16 A Yedh, un— yesh,

17 grates and to get them replaced. 17 Q  Partially torn off?

18 Q  Sothen can you — b you know who wuld have 18 A  If there's any — I took pichwres at the soae

19 given the directive to remve the grates? 19 Cctober 1st, I helieve. So I have pictures of

20 A It would have been possibly ooming domn fram 20 those, and I can ompare — that would be the

21 Drle Tech and then to Dale Pfeifle, ultimately 21 only thing T could do, but T couldn't identify

22 to remove the grates. 22 the exact qrate.

23 Q  I'msorry, you trailed off, Ultimately what? 23 M. BEARDSIEY: PBeb, I don’t think we have

24 A Male Pfeifle at the end. T mean, he would have 24 the Octdber 1, 2015 photos of the grates.

25 heen divected praoably by Tale Tech to get them 25 MR, GAIBRAITH: You do. I canget thento
30 32
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DEPOSTITION OF':

TREVOR SCHMELZ

1 you again. Because Mike and T even sat domn and 1 Q  Befere you tumed right?

2 capared with the dates and the origination 2 A Corect.

3 dates of the photogrephs. 3 Q  Id then did you take photograshs of the grates
1 T think Mike's photos were Qetcber 5th, ard 4 beyerd Creck Drive?

5 Trevor's were Octcber 1st. Bat I'1l have my 5 A Ididnot.

6 office verify the Bates mubers right now. I 5 Q  Mnddid you take photograchs on St Pat on the

7 knon they've been providsd, bat I'11 get that 7 rorth side frem Cresk Drive back to the

8 informetion for you, Steve. g five-lare higay light?

7 Q (BY MR. BEARDSIEY:) Ckay. Vhat did you use to 9 A To Cabell?

10 take photos of the grates? 0 Q Yes.

11 A A dgpartnent canera, That was... 11 A Yes, Idid. Yep.

12 Q  And did you take photes of all the grates alag 12 Q  Soboth sides of the strest fron Cabell to

13 East St. Pat? 13 Cresk Drive?

14 A T vent off this letter. I did rot know exactly 14 A Correct.

15 vhich one, so it stated between Canbell Street 15 Q  Correct? Ckay.

16 and Creek Drive. So I started domn by the TMA 16 A And T later did take a pichure firther dom. T
17 on — the Fauily — that Fauily — it was Family 17 mean, T don't know if we want to talk about just
18 Thrift, Family Fair side, and I went around up 18 the Octaver 1st date.,

19 to Creek Drive over to the Four Seascns along 19 Q Mo, Sure.

20 that route ard care back dom to Cambell. 20 A But later on, dom —

21 T took than — I took a picture of each 21 Q  letme clarify. Farther don, you meant farther
22 grate. Then I reasured the gap with a tape 22 to the east?

23 Teasure., 23 A Farther to the east. T reviewed a picture —

24 Q  From the intersection, that's six lanes or 24 THE WITHESS: Is that okay to talk about it?
25 vhatever to — 25 MR, GAIBRATTH: Uh-twh.

33 35

1 A Fiw 1 A I reviewed a picture that was shom to me by

2 Q  Five lanes? 2 Fcb, ard it hed sare veld marks on it. And he
3k Y 3 asked if this was the grate in question, or if I
10 To the east? 4 saw any of that qrate, and T said T did mot.

5 h  Yes. 5 I later went cut with that photo and found
5 Q  And on the south side of the road? 6 the grate acoording to the markings on the road
7k Yes. 1 in front of the Qpen Bible Clnwrch an St. Patrick
§ Q0  Andyou went all the vay to Cresk Drive? B Street.

9 A ToCreck Drive, yp. 9 MR, GALBRAITH: Steve, I showed him ore of
10 Q  Then you tumed right at Creek Drive? 10 Mike's photographs and asked if he knew vhere

11 A Right at Creek Drive. 11 that grate was.

12 Q  Heading south? 12 Q (BY MR, BEARDSIEY:) Ckay. And ae of the

13 A Yeah, south to the Four Seasons or whatever the 13 grates you vent farther to the east?

14 sports, ATV, whatever it is, store. 14 A Yes.
15 Q Iet me step you a secord. Far Seasons is shart 15 Q@  Near the Cpen Rible Churdy?
16 of Cresk Drive if you're heading east. 16 A  Yes.

17 A T crossed at the crossmlk at the light. 17 Q  Vhich is aocut a half a mile farther don the
18 Q  I'msarry? 18 road?
19 A T crossed at the crossmlk at the light all the 19 A Yes, That wes at a later date. T don't
20 1Ry, 20 rarenber the date.
21 Q  Right. The light is at Creek Drive? 21 Q  And you tock more photograchs then?
22 A Yes. 22 A Just that one.
23 Q S if I'mwroryg, either way, you went all the 23 Q  Ckay. Just the ae by the Cpen Bible Churdh?
24 vay to Creck Drive at the light? 24 A Yes,
25 A Correct. 5 Q@  Ad that was a grate that —
34 36
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DEPOSITION OF':

TREVOR SCHMELZ

1 A The grate had been replaced at that point in 1 you think is desiqn. That's not my question,
2 time already. T wms just taking morve of an 2 Q (BY MR, EEARDSIEY:) My question is, this was
3 aerial, aerial view of the location with the 3 the grate in 2007 as set forth in the gpecs,
1 street markings, to capare it to the old 4 right, Kirk — or, right, Trevor?
5 picture with the grate that had crosshars on it. 5 A T oouldn't tell you, It doesn't state standard
6 Q Chay. Sothere's a gentlamen named Terry 6 on here, that I'm awre of.
7 Walterstorff that vas also a city enployes? 7 Q  Ckay. Soif you lock on the first page —
8 A Yes., 8 A Stardard Specifications for Riblic Fbrks
9 Q  What is his position? g Construction.
10 A Hewas the city — he was the divector of pblic 10 O 2007 Editien; correct?
11 works, and T do not ravamer his — when he 11. B Stesy
12 left, what date. 12 Q@  And then on that page it says V grate; correct?
13 Q  Ard vhat does it mean to be the director of 13 & Yes,
14 public works? 14 Q A the V grate is parperdiailar, as it's shom
15 A He's in charge of — you knaw, he's the, 1 15 here; to the travel that a bike would be riding
16 guess, sort of the — short of the mayor and 16 if riding with the traffic?
17 city comeil, he's director ower city 17 A Yes. Yes.
18 engineering, streets, solid waste, the water 18 Q A if it's perperdicular, the V grate would
19 cepartment, wastewater, just all the — 19 prevent a hike fron — the wheel fran entering
20 Q Sohe's astep dove the — 20 the grate and casing a fall; correct?
21 A Streets. 21 A I would assire so, yes.
22 Q  — street sperintendent? 22 Q  The reasn I'm talking sbout this is that, in
23 A Comect, yes. 23 the depositicn, Don first referred to it as a B
24 Q  (kay., So if you'd lock at Exhibit 3, please. 24 grate, replacing a B grate.
25 This is the Standard Seecifications for Puhlic 25 Ard then I tock him to the specification and
37 39
1 Works Construction, 2007 Edition. 1 he said, yesh, it is a V aub inlet. So is that
2 Do you sea that? 2 your understanding, that the 2007 spec is type V
3 A Yes. 3 grate, as in Victor?
4 Q  2ndif you oo to the last page of Bshibit 3, an 4 A It appears so on the paper.
5 the bottan it shows a V oub inlet. Vas in 5 Q  Ckay. Ad are you avare of the fact that the
6 Victor. Do you see that? 1 Repid City ordinanoe at the time this coorred
7 A Yes, 7 indicated that bicyelists on bikes vere to ride
8§ Q  And this was the standard in 2007 as irdicated 8 m the right four fest of the strest?
g by the date on Exhibit 3; correct? 9 A I helieve T've seen that ordinance.
10 MR, GAIBRATTH: Steve, I sugpose this is 10 Q  Sure.
1 prabably the more appropriate place for ne to 11 A T think T have.
12 interpose my cbjection related to design 12 Q  Tum to Exhibit 8.
13 standards, 13 A Ckay.
14 M, BEARISIEY: You can call it whatever you 14 Q A then if you lock at page 4 of 7, and it says
15 want, Rab, that's — I'm just going to the 15 o Section 10.64.170, Iare position. It says:
16 Spacs. 16 Ay persen gperating a hicyele ypon a readay at
17 MR, GAIBRATTH: Calling it what Judge Brom 17 less than the namal speed of traffic at the
18 has called it. S I'1l — 18 time and place and under the oonditions then
19 MR. BEARISIEY: Vell, I'm going — 19 existing shall ride in the right four feet of
20 MR, GALBRATTH: I'm goirg to interpose a 20 roadiay near the right-hand axb ar edp of the
21 starding dbjection related to the specifications 21 readay, except under the following aonditions.
22 hecause those are design issues. 22 You see that?
23 MR, BEARDSIEY: Uell, I'm going to dbject to 23 A Yes, I b,
24 the speaking cbjection. And T have ro preblen 24 Q  Sovere you avare of that ardinance when you
25 with you havirg a contiming dbjection to what 25 vere the risk manager, that a bhicyolist is
38 40
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1 A Mo. Ihad the docurent. 1 Q0  I'mgoing badwards to Exhibit 9, if you would,

2 Q  Ckay. Andin 2004, the city assared the 2 please, At the top of Fxhibit 9 it's the City

3 respensibility to maintain East St. Pat ance 3 of Repid City Rikeway/Malkvay Plan; corvect?

4 thay tock it over in 2004? {1 A Yes.

§ A Yes, fram my understanding, once construction 5 0 Ad it indicated, if wu lock don to the

6 was capleted, ] yellowed area, in early 1992, the City of Repid

7 Q  If the straps are tom off, you would agres that 7 City and Executive Policy Camittes of the

8 it makes it wsafe for higyelists traweling in g Repid City Area Metrepolitan Plarning

9 the sare direction if the grates are parallel? 9 Qrganization recognized the fomation of a Rike

10 A Yes. 10 ¥alk Rn Task Force.

11 Q0 A youwould — Don indicated that it is rot 1 The purpose of the task foree is to inprove,

12 proper maintenance on the street if there's o 12 expand, and prancte the safe use of the

13 process of inspection of grates to make sure 13 aomnity's bikesay, valkway facilities; right?

14 they are maintained properly. Would you agres 14 A Yes.

15 with that? 15 Q A then if you tum to page 9 of Bhibit 9,

16 A Yes. 16 you'll see at the bottan of the page it says:

17 Q@  Adyou read the dgosition, so if there's 17 Stormater grates with vents which are parallel

18 something T say that's inoorrect, either you or 18 to the cub and the direction of the bicycle

19 Reb will correct me. 19 travel can trap whesls, causing darage to the

20 & Yep. 20 bicycle and injury to the rider,

21 Q  But ke adoowledyed that the federal govermment, 1 Correct?

2 through these monies for the strests, requived 22 A Yes.

23 that there he safe streets, which included safe 23 Q So if you go back to this page of 1992, start of

24 grates. You would agree with that? 2 Exhibit 9, as far back as 1992, the City of

25 A Yes. T mean, that wms vhat was in the 25 Repid City vas aware that the stonwater grates
51 59

1 deposition, 1 with vents parallel to the cub can trap vheels;

2 0 A tarporary fixes nead to be maintained; 2 right?

3 aorrect? 3 A Correct.

4 A Yes. 1 Q S0 youknow, over 20 years prior to Julie

5 Q A part of the minterance is recognizing 5 Gotbe's tragping of her vwheel in the parallel

6 hazards for users and preperly maintaining the § grate, it vas recognized by the City of Repid

1 strests so there aren't hazards; carrect? 1 City that these grates can trep vheels causing

8§ A  Correct. 8 dmage and injury to riders?

9 Q  Inother vords, when you recoonize there's a 9 A Yes,

10 hazard to bigyelists, it is necessary to do 10 Q@  Then it says: Grates with vents that are

11 smething doout it so it's not hazardous; 11 transverse to the aub — page 9.

12 aorrect? 12 A Tgotit. Goahead.

13 A Correct. 13 Q@  And the directions of the bigyle trawel are

14 M. GALERATTH: (biection; calls for a legal 14 reaamended to address the prdblem.

15 anclusion. Subject to that, he's answered. 15 Correct?

16 Q (BY MR. BEARDSIEY:) 2nd then anoe you recognize 16 A Yes.

17 it, you nesd to maintain it so it's mot 17 Q  Transversa means perpendicilar, so that the

18 hazardous; correct? 18 wheal dossn't go in the grate; correct?

19 A Yes. 13 A Correct.

20 Q  In other wonds, you recognize a hazard, you put 20 Q  Ard the only vay you would get a wheel in the

21 a fix in? 21 grate is if somebody is crossing samevhere other

22 A Urhuh, 22 than a crosswalk and is going in a direction

23 Q  Temparary ar rot, but you have a duty then to 23 omntrary to the travel direction of the traffic?

24 maintain it so it's not hazardous; right? 24 A Corvect,

25 A Yes. 25 Q If you lock at Exhibit 16, there's a federal aid

58
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61-64

1 project that irmvalved reads; correct?  Just in 1 Correst,
2 gereral? 2 Q  And that the reference they vere making, they
3 A Yes. 3 were talking about that it was dangercus for
4 Q That's what it's aalled? 4 bikers if the grates are nuning parallel;
5 A Yes, 5 correct?
6 Q  Ckay. And it says Fast St. Patridc Street, 6 A Correct.
1 Pernirgten Camty.  So they vere getting federal T Q  Itwes arisk of injury to those bikers;
B aice for Fast St. Pat; correct? B correct?
9 A Uh-huh, 9 A Yes, Yes.
10 Q  Is that "yes™ 10 Q@  If there was a sthdy in Reapid City that said the
T). il Yes, 11 step signs are too amall, they nesd to be
12 Q  Chay. And that omfimms what we talked about 12 carrected, or the words on the step sign aren't
13 earlier, that the feds give moey ard they tell 13 illuminated and they were saying it was a risk
14 you how you're suyposed to do things; correct? 14 to pecple, that would be sanething that the city
15 A Correct. 15 reeded to address and maintain; correct?
16 O  Andin this Exhibit 16, there are photos of 16 MR. GALERATTH: (bijection; calls for a legal
17 grates that are to be used. Had you ever seen 17 conclusion.
18 the photos that were in here regarding the 18 Subject to that, you can answer,
19 grates that should be used? 19 A Yes.
20 A T have not, mo, 20 Q (BY MR. BEARDSLEY:) Ckay, So for instance, if
21 0 Chay. Nebody at the city ever gave you, as the 21 you had a real small step sign, peple weren't
22 risk manager, what the feds basically were 22 seeing it, it was casing aosidents, pecple were
23 requiring? 23 getting hurt, that would be sanething that
24 A Correct. 24 neacied to, anoe it was fixed, nesded to ke
25 Q  And the feds gererally are trying to meke things 25 meintained; ocorrect?

6l 63
1 safer for pegple, including bicyclists; correct? 1 A Yes,
2 A Iwouald agree, yes. 2 Q  And it needed to be addressed so pacple dich't
3 Q  Ckay. Sornow let's lock at Exhibit 18. 3 et hurt?
i A Cay. 1 A Yes,
5 B Just in general, before ve go to specific pages, 5 Q  Correct?
& anoe 1992 there vas a meeting of Rapid City and 6§ A Yep.
7 they adopted this plan that I went over, 7 Q  Just like thess straps. If you put sbras on
8 Eshibit 92 8 the parallel grates, you need to maintain them
9 A Urhuh 9 ard keep tham en there so pecple dn't gett hurt?
10 Q@  Then there wvas notice to the city that grates 10 A Yes.
11 that nun parallel are dangeraus to hikes; 11 Q  I'll give you another exaple, Trewr, Iet's
12 correct? 12 say there's striping on the roads. Ckay? Ard
13 MR, GAIFBATTH: (bjection; calls for a legal 13 the striping over time either gats wam off or
14 conclusion. 14 redirected. You know how same of them are not
15 Subject to that, you can answer. 15 paint, they are achually save sort of a fabria
16 Q (BY MR. EEARDSIEY:) Correct? 16 and it gebs redirected ard it's a dangerous
17 & Yes. 17 deal.
18 Q  Adin fact, they not anly said it was 18 Ard the city has a meeting, and they say the
19 dargeraus, but it said, notice that traps coour 19 striping has got a prablem, ve nead to fix it,
20 for bikes., 'That word vas used in there; 20 You an't just fix it onoe.  You have to
il correct? 21 maintain it so that it's mot dangereus, ard
2 A Yes., 22 amtine to maintain it; correct?
723 Q &0 that's notice to the city that the city is 23 IMR. GAIBRAITH: (bjection; calls for a legal
24 acknowledging parallel grates create traps for 24 annclusion.
75 bikes; correct? 25 Subject to that, he can answer.
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1 0 (BY MR, BEARDAIEY:) Correct? 1 A Yes,

2 A Yes. 2 Q  Mnd it says this plan will quide the develqment

3 Q A as the risk manager, you vould be interested 3 of a netwark of hicycle and pedestrian routes

] in that because, if there is sae recognition 4 that lirk activity centers, ard it goss on;

5 there's a dangerous area and pecple are getting 5 carrect?

6 hurt or oould get hurt, you, as the risk manager & A Yes,

7 for the City of Repid City, would be interested 7 Q  If you tum to 116.

8 in meking sure that you oontined to maintain it g8 A Witness carplied.)

9 50 pacple didh't get hurt; correct? 3 Q  Dumat the botbem it says: Qurrently,

10 A  Correct. 10 Repid City only has a few farmmalized angoing

11 Q  Ckay. InEshibit 18, it's called a Master Plan 11 bikesiays.

12 for the — Repid City Area Bicycle amd 12 Then you go to the next paragrach:  Bigyoles

13 Pedkestrian Master Plan, I'm repeating myself, 13 are not prohibited on any roads in Repid City

14 but that's what it says; right? 14 ircluding 1-90 and I-190. 2s such, the city's

15 A Yep. 15 entire strest network is effectively the hicycle

16 Q  Ad it's dated July 2011; correct? 16 network.

174 Correct, 17 Do you see that?

18 Q  Vere you familiar — strike that, 18 A Urhh

19 T know you didn't get trained. I know 19 Q Is that "yes"?

20 nehody gave you anything to look at. T know you 20 A Yes. Sorwy.

21 did the best Jcb you could. But in doing that, 21 Q  Vere you aware of that when you becare the risk

22 no one ever shawed you this master plan 22 menager even thaugh you didn't get any training

2 reqarding the hicycle area, did they? 23 by amybody?

24 A Mot prior to the incident, After the incident, 24 A Iwasmot,

25 1 was mace aware of it. 25 Q  If you had known that as the risk maneger, would
03 a7

1 Q0 (kay. Since we talked about hicyolists using 1 you have dne your job differently knowing that

2 the strests, it's part of the strest safety 2 the streets need to be coordinated with

3 progran to make sure the hicyelists are safe, 3 bigyclists as well as wehicles?

4 too, is't it? 1 A T would have had a better knowledge. Would I

5 A Yes. 5 have done anything about it, I don't — I can't

6 0  MAndif there's a master plan, if there are f say that T would.

7 mestings with the Repid Gity povers that be, the 7 Q  You just dn't know?

8 goverrment, they are plannirg, and it's adepbed 8 A Pecauss the street department is the ane that

9 by the City of Ranid City, they better follow g are cut there more than I would. T haven't seen

10 vhat they said; correct? 10 sare of the roxds in Rapid City, so.

1 A Yes. 1 Q That's fair, But the strest department should

12 Q If you tum to the Introdwetion, Chepler 1, T 12 ke avare of the fact that it's not just for

13 thirk it's Bates starped dom at the bottan, 13 whicles, it's for bicyelists, too?

14 106. 14 A Correct.

15 A Yes. 15 Q  And the strest department, if they are trying to

16 Q  Yousee that? It says that, the qeening 16 meke sure that it's not hazardous for vehicle

17 sentence: The Repid City Ricyole and Pedestrian 11 traval, has to include to make sure it's not

18 Master Plan, and it has parenthesis, Bicyole and 18 hazardous for hicyele travel?

19 Pedestrian Master Plan, parenthesis, huilds en 19 A Yes.

20 past and crgoing efforts by the Repid City Area 20 Q  And the duty to maintain the strests is far rot

21 Metrepalitan Planning Orgenization and the City 21 Just wehicles, hut the dity to maintain is also

2 of Repid City to enhanoe transportation opticns 2 for bicyalists?

23 and inprove the quality of life in the 21 A VYes.

2 Repid City area. 24 Q  In this Bhibit 18 fram 2011, if you lock at

25 Do you see that? 25 121, there's a reference to the challenges, ad
66 68
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6212

1 it inclirkes in the middle of the page there, 1 off; correct?
2 maintenance issues, Do you see that? 2 A Correct.
3 A Yes. 3 Q  Soafter you've welded them all in a row, then
4 Q  Then if you brn to 124, it says, Bigyle and 4 you reed to maintain them by kesping track of
5 Pedestrian Safety. Ard there's a section 5 the welds to make sure it's safe; correct?
(] rearding safety for hicyelists and pedestrians; 6 A Yes.
7 correct? 7 Q  Ad that's part of the maintenanoe procsdure;
8 A  Correct. 8 correct?
9 Q  That vas pert of the Repid City plan; correct? 9 A Should be, ves.
10 A Yes. 10 Q@  Shuldbe. Youve never ordered grates;
1 Q In fact, if you bum to 154, there's a section, 11 aorrect?
12 Drainage Grate Retrofits; correct? 12 A I hawe not, mo.
13 A Iet me get there. 13 Q0 Adyou're rot a welding expert?
14 Q  Suwe, 4 A lb
15 A Yes. 15 Q A you're not a ghoto expert?
16 O  Ad it talks @bout the drainage grates and it 16 A Mo
17 says: The city should antine its effarts to 17 Q@  Ad =0 you're not an expert to tell us vhether
18 retrofit existing drainxge grates as roadks are 18 ar not there were welds on each and every ae of
19 being resurfaced, Sare older drainage grates 19 these grates, are yan?
20 can create slippery corditicns for higyelists 20 A Tammot.
21 ard/er catch hike wheel if they have metal 21 Q  Bndas an indwstrial enginesr; you would
22 grates that are parallel to the direction of 22 recognize that welds can fail for lots of
23 travel., 23 reasons —
24 You see that? 24 A Correct.
i Ll (- % Q — correct?
69 n
1 Q  Youwould agres with that? 1 2nd that if welds are being used, as an
2 A Yes. 2 irdustrial engineer, you would know you need to
3 Q A then, it should establish a goal to change 3 ceck en them, becsnse we all know from
4 aut the grates to retrofit for perpendicalar 4 experience that welds fail.
5 grates; correct? 5 Ard then if they do fail o grates like
6 A Yes. 6 this, the result cen be that a whesl of a hike
7 Q A they nesd to continue to maintain the i can enter and pacple can be hrt?
B streets so they are safe for pacple; carrect? 8 A Yes,
9 A Yes, that's vhat — 9 Q A as the risk menager, I'm assuming you
10 Q  If the parallel grates are in there, it's not 10 discovered the sare thing Don Banbaugh
11 safe for bhikers, is it? 11 disoovered, and that was there was no procsss by
12 A Do 12 the city to dhedk these welds to make sure that
13 Q@ Now, I know you weren't cut there welding 13 they were holding; correct?
14 streps. 14 A Correct.
15 A o 15 Q A did you ask anyore whether or not there was
16 Q But it wouldn't make sense to weld a caple 16 a process?
17 three and then skip three ar four and then weld 17 A Ididmt,
18 a caple three more, would it? 18 Q  Ckay.
19 A No. 19 A No.
20 Q@  The plan nomally would be, we'll just weld as 20 Q  I'mgoing to show you — in front of you ruvber
21 we go if we're welding straps on to make sure 21 84, it's Exhibit 19, ard it's got a nurber on
22 that all of them are safe, not same of tham; 22 there, 84,
23 correct? 23 A Oky. Ootit.
24 A Correct. 24 Q  Youseeit? And you can see where there's sae
25 Q  And we've seen vhere sametimes straps get tom 25 welds there, but cn nurber 84 an the right side
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Lt

Rapid City, SD Code of Ordinances

CHAPTER 10.64: BICYCLES

Section
10.64.010 Definitions.
10.64.020 Applicability of provisions.
10.64.030 Repealed.
10.64.040 Repealed.
10.64.050 Repealed,
10.64.060 Repealed.
10.64.070 Repealed,
10.64,080 Repealed.
10.64.090 Brake.
i 10.64,100 Lights and refleetors.
10.64.110 Applicability of traffie regulations.
10,64.120 Compliance with traffic control devices required,
10.64.130 Use of permanent seat requited.
10.64,140 Carrying excess passengers.
10.64,150 Clinging o moving vehicles.
10.64.160 Carrying auticles.
10.64.170 Lane position-When riding at less than normal speed of teaffic.
10.64.180 Lane position—1-way streets,
10.64.190 Passing vehicles on the right.
10.64.200 Riding 2 or more abreast,
10.64.210 Operation on sidewalk or crogswalk,
10.64.220 Parking on sidewalk.
10.64.230 Emerging from alley, driveway or buifding.
10.64.240 Signaling requirements,
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4 of 7

‘and place and under the conditions the; g:shallxid

< travel-safe

10.6‘4.140 Carrying excess passengers,

No bicycle shall be used to carry more persons at one time than the number for which it is
designed or equipped, except that an adult rider may carry a child securely attached to his or her
person in a backpack or sling,

(Prior code § 8-10(b))

10.64.150 Clinging to moving vehicles.

No person riding any bicycle shall attach the bicycle or himself or herself to any other moving
vehicle upon any street. This section shall ot prohibit attaching a bicycle trailer or bicycle
semitrailer to a bicycle if that trailer or semitrailer has been designed for the altachment.

(Prior code § 8-11)

10.64.160 Carrying articles.

No person operating a bicycle shall catry any package, bundle or article which prevents the use of
both hands in the control and operation of the bicycle. A person operating a bicycle shall keep at
least 1 hand on the handlebars at all times.

(Prior code § 8-12)

10.64.170 Lane position-When riding at less than normal speed of traffic,

han the norinal speed of traffic at the time
in the right : e
the followii

Any person operating a bicycle upon a roadway at less fl

dicurb oredge of the yoady

A. When overlaking and passing another bicycle or vehicle proceeding in the same direction;
B. When prepating for a left turn at an intersection or into a private road or driveway; and

¢, When reasonably necessaty to avoid conditions including, but not limited to fixed or moving
objects, parked or moving vehicles, bicycles, pedestrians, animals, surface hazards or substandard:
width lan tdn afe to coitiiive alo urposes of this
section, a; ‘and vehicle to”

e by side:within the |

(Prior code § 8-13 (a))
10.64.180 Lane position—1-way streets.

Any person opetating a bicycle upon a 1-way street or highway with 2 or more marked traffic
lanes may ride as near the lefi-hand curb or edge of the roadway as practicable. Cyclists should
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City of Rapid City
Bikeway / Walkway Plan

Iniroduction

The City of Rapid City Bikeway / Walkway Plan is a component of the Transportation
Element of the Comprehensive Plan for the City of Rapid City and the Long Range
Transportation Plan for the Rapid City Area Metropolitan Planning Organization. Its
purpose is to facilitate alternative transportation modes through an evalvation of the
current Bikeway / Walloway System, review of the needs of system users, adoption of
standards for system improvements, and identification of proposed extensions and
additions to the system.

Bikeway planning is not new to Rapid City. As a result of the 1972 flood, a greenway
was created along Rapid Creek and a bikepath was planned and constructed, Additions to
the initial bikepath occurred in the late 1970°s and early 1980’s,

In 1979, the fransportation planning process became more formalized, and bikeway
planning was a component of that process. In 1982, the initial bikeway planning effort
was expanded with the adoption of the Bikeway Plan which addressed the results of a
user survey, discussed design standards, and offered general goals and objectives.

Throughout the 1980’s, a core group of bicyclists met periodically to address specific
bicycle and pedestiian issues such as school crossings, dangerous storm drain grates,
feeder routes, and bikeway signage. In early 1992, the City of Rapid City and the
Executive Policy Committee of the Rapid City Area Metropolitan Planning Organization
recognized the formation of a Bike Walk Run Task Force. The pwrpose of the task force
is fo improve, expand, and promote the safe use of the community’s bikeway / walkway
facilities,

Goals and Objectives

1} Promote bicycling and walking as a means of reducing traffic congestion and
polliutants from automobile emissions.
a) Support accommodations for bicyelists at places of employment.
2) Relieve vehicle movement and parking congestion in the Central Business District,
a) Support a downtown bicycle storage facility.
3) Promote a bikeway / walkway system which serves all major trip generators,
) Complete sections of the bikeway / walloway system to achieve system continuity.
b) Develop walkways between neighborhoods to improve circulation and reduce
pedestrian traffic along major roadways.
¢) Map out a corridor bikeway system that links schools with neighborhoods, parks,
the greenway, major employers, and shopping centess,
4) Promote bicycle and pedestrian safety.
a) Identify hazardous locations on toadways and the bikeway / walkway system and
work to mitigate the problems.
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b) Assist with the Rapid City Police Department bicycle safety programs.
¢) Promote the use of bieycle helmets,
d) Increase motorist awareness of ihe needs and rights of bicyclists and pedestrians,
5) Integrate the transit and bikeway systems.
a) Evaluate the use of bicycle racks on Rapid Transit buses,
b) Develop bicycle storage facilities at the Milo Barber Transportation Center and at
key transif stops.
6) Enhance the transit / pedestrian interface.
a) Assure all transit stops are it and secure,
b) Provide benches / shelters at key transit stops.
7) Assist with the formulation and adoption of design standards.
2) Promote the adoption of road design standards which encourage bicycling.
b) Assist with the design of major road intersections to ensure safe crossing for
bicyclists and pedestrians,
¢) Review all project plats and plans for compatibility with a comprehensive
bikeway / walkway system.
8) Adopt the role of an advocacy group for bicycling and walking,
a) Work with bicycle groups across the state on favorable legislation and SDDOT
policies on bikeway development and funding,
b) Participate in local, state, regional, and national conferences on bicycling and
intermodal travel.
9) Establish a program to conduct traffic counts and surveys of bicycle and pedestrian
activity at key locations throughout the community.
10) Inventory and catalog funding sources and methods for bikeway planning and system
improvements.
11} Promote the use of alternative casements and right of ways, such as drainageways, for
bikeway / walkway corridors.
12)Promote the construction of sidewalks along school routes, commercial activity
centers, and high volume and high speed roadways.

Definitions

BICYCLE. A vehicle having two tandem wheels, either of which is more than 16” in
diameter, or having three wheels in contact with the ground, any of which is more than
16” in diameter, propelled solely by human power, upon which any person or persons
may ride,

BICYCLE FACILITIES. A general term denoting improvements and provisions made by

public agencies to accommodate or encourage bicycling, including parking facilities, all
bikeways, and shared roadways not specifically designed for bicycle use.

BICYCLE LANE. A portion of the roadway which has been designated by striping,
signing, or pavement markings for the preferential or exclusive use of bicyclists.
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BICYCLE PATIH. A bikeway physically separated from motorized vehicle traffic by an
open space or barrier, either within the highway right of way or within an independent
right of way.

BICYCLE ROUTE. A segment of a system of bikeways designated by the jurisdiction
having authority with appropriate directional and informational markers, with or without
a specific bicycle route number,

BIKEWAY. Any road, path, or way which in some manner is specifically designated as
being open to bicycle travel, regardless of whether such facilities are designated for the
exclusive use of bicycles or are to be shared with other transportation modes.

HIGHWAY. A general term denoting a public way for purposes of vehicular travel,
including the entire area within the right of way.

RIGHT OF WAY. A general term denoting land, property, or interest therein, usually in a
strip, acquired for or devoted to transportation purposes.

RIGHT OF WAY. The right of one vehicle or pedestrian to proceed in a lawful manner
in preference to another vehicle or pedestrian.

ROADWAY. The portion of the highway, including shoulders, for vehicle use.

SHARED ROADWAY. Any roadway upon which a bicycle lane is not designated and
which may be legally used by bicycles regardless of whether such facility is specifically
designated as a bikeway.

SIDEWALK. The portion of a highway designated for preferential or exclusive use by
pedestrians,

System Components

The Rapid City Bikeway / Walkway System is made up of all bike paths, sidewalks, and
roadways within the community. While bike lanes are considered a bikeway component,
there are no designated bike lanes in Rapid City at this time.

All streets and roads in Rapid City, with the exception of Interstate 90 and Interstate 190,
are considered part of the Bikeway System, as bicycles are considered vehicles and may
legally travel on any roads which do not have a minimum speed requirement. However,
most streets and roads do not represent a reasonable option for all bicyclists. Many
young, elderly, or inexperienced riders need an extensive network of sidewalks and
bikepaths to enable them to travel about the community.

All sidewalks within Rapid City are a part of the Wallkway System. Sidewalks within the

Central Business District may not be used by bicyclists. Only those sidewalks outside of
the Central Business District can be considered a part of the Bikeway System.
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DEPOSITION OF:

DALF, TECH 1-4

1 SIATE OF SCUIH DAKOTA g IN CIROUTT CCURD 1 MR, BEARIGIEY: Same stipulation, Bdb?

2 OUNIY OF PEIMINGICN ) SEVENIH JUDICIAL CIFOUIT 2 MR. GALERAITH: You got it, Steve.

3 i o am ) : i

4 DAVID GOIBE, } _ T hm— 1 called as a witness herein, having been first daly

5 Flaintiff, % e e 5 swom, vas exanined and testified as follos:

] V5. § DALE TEE 5 EEMINATICN BY VMR, BEARIBIEY:

7 %{o&%\%{? crrY, g 7 Q  Ckay. Vould you state your nave and address for

8 e T— g 8 the record, please.

9 9 A Yes. Mynae is Dale Tech. Andmy address is
10 [RTE:  Decarber 12, 2018 at 1:55 p.m. 10 4772 Ridgeczest Court in Rapid City.
1 PLACE: mﬁgﬂk — 11 Q  AdDale, wat do you do for a living?
12 Rapid City, 8D 57702 12 A 1'm Public Works Director for the City of Rapid
13 APPFARANCES: 13 City.

14 Representing the Plaintiffs: 14 Q  Andbefore you were the — before you were the
15 ﬁi&m’aﬁ;ﬂ& Lee 15 public works dirvector, what was your position?
16 %ﬂlﬁggg' D, Siiteta 16 A Twas the City Fngineer for the City of Rapid
o FRepresenting the Defendant: H City.

18 It Jana o, S 18 Q  I'mgoing to quickly go through your background,
19 %Eo%; grwk il 19 ard we'll end p at the public works director
20 Rapid City, 8D 57702 20 position,  Chay?
21 21 A Yes.
22 Peported By: m&eig 3 — 22 Q  Have you ever had your deposition taken before?
23 Black Hills Peporting 23 A Yes,

1801 Mr. hushmore Bd., Ste. 3280
24 2‘5@%?;{%%505“ 57701 24 Q  And you understard that you have to ansver aut
25 25 loud, and you have to wait until I'm finished
1 3

1 INDEX 1 ard then give an answer; correct?

2 WITNESS PIGE 2 A Yes.

3 CALE. TECH 3 Q  Adif there's sawething that you dn't

4 EXALINATTCN BY MR, PEARTETEY 3 1 urderstard, you'll tell me. Otherwise, I'm

5 FRIUESTS OF QOUNSEL: PACE 22, TINE 14 5 qing to assume you urderstood the questien.

6 § Ckay?

1 7 A Yes.

8 8 Q  Vhere did you go to high sdhol?

9 9 A Sturgis Brom High School.
10 10 Q@  Vhen did you gradmte?
1 11 A 194,
12 12 Q  Vhere did you go to school after that?
13 13 A T attended the South Dekota School of Mines in
14 14 Rapid City fram 1984 to 1987, and then I
15 15 attendsd the University of Nebraska at (msha
16 16 frem 1990 to 19% where T received a degree in
17 17 civil engineering,
18 18 Q  Ckay. So prarehly dossn't matter, but vhat
19 19 heppered betieen '87 and '90?
20 20 A Tworked for a local contractor in Rapid City.
21 21 Q@  Mdwell, wo vas that?
22 22 A 'The nare of the contractor was Caliche
2 23 Construction and Asphalt Canpany.
24 24 Q  And you said you went to Nehraska at Onaha fram
25 25 1890 to '9%; correct?

2 4
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DEPOSITION OF':

DALE TECH

was a designation of where the particilar qrates

Rut there was no arder from you to keep them?

1 1
2 were located vhen they were removed? 2 A Do
3 Correct. 3 Q0 Adwedn't know who extracted them, the
4 Ird so the grate in question was not identified, A partiailar persons that did it; correct?
5 designated, it was just part of the grap being 5 A Tdn't persomlly know,
6 pulled vp; correct? 6 Q  Ckay. And Do said he didn't know either, and I
7 To my knoaledge. T was ot imwolved in the 1 dn't — and Trevar Sdmelz said he didn't know
8 actual physical removal of the qrates, so I'm 8 either. So the gptions after ramoval are either
9 rob certain what process they used. Bat T don't 9 take them to the vard or, as Dn said, just
10 believe that they catalogued or inventoried 10 digpose of tham; carrect?
11 vhich grates care fram vhere, 11 A Correct, T would anticipate that the realistic
12 That's shat. Dale Pfeifle indicated, too. So 12 way of disposal would be, they would retum to
13 you're amsistent with that. 13 the vard one way or the other. They may have
14 So you delemated to Sarah measuring and 14 heen then loaded wp and sent for screp.
15 chearving the varicus grates, And then after 15 Harently, that did not happen.
16 she did that, then you ardered the strest 16 O  Well, you anticipate this, if they g to the
17 Garirent to remove the grates and put in the V 17 yard — even though the strest superintendent
18 inlet grates? 18 couldh't testify that they vent to the yard,
19 Correct. 19 you're telling me that you as the city engineer
20 And then vhen they removed the grates, did you 20 anticipate they vould go to the yard, even
21 tell than — strike that, 21 thaugh the street syperintendent doesn't know?
2 Then they reroved the grates, you did mot 22 Really?
23 indicate to anyore to designate the grate that 23 A Yes.
24 vas in questicon regarding Julie Godoe — 24 Q  And you anticipate that— strike that.
25 No. 25 Street superintendent was the 30 () (6)
17 19
1 — oarrect? 1 witness on this case. Do you know what that
2 Is that correct? 2 mearns?
3 That's correct. i A Idmt.
4 2nd then when they were removed, did you give an 1 Q  He was designated by the attomeys to be the
5 arder of where they were supoead to go? 5 parson that has the answers that the city is
6 I did not. 6 camitted to. Ckay?
7 And it's been subsequently learned that, at 7 A Cay.
8 least most of them ar same of them went to the 8 Q  Heves the persoen they naninated for this.
9 city yard. Are you avare of that? 9 Wouldh't the strest sperintendent have a better
10 Yes. 10 idea of where partioilar grates would go over
11 And when Don Baurbaugh tock his deposition, he 11 the city engineer?
12 was the strest siperintendent at the time they 12 A Idn't knoy that T can answer that,
13 were removed, but he was not aare that they 13 Q  Well, if you as the city engineer vanted to
14 were even kept. Are you avare of that? 14 preserve sanething, you oould make an order that
15 1 am aware of that, yes. 15 says preserve it; carrect?
16 So, just so I can get this hierardy — and I 16 A Yes.
17 apologize for belaboring it — but you order it, 17 Q  And there vas no order here to preserve this
18 remove them, put new — put the parpendicular 18 particalar grate —
19 grates in; correct? 19 A Mo
20 Yes. 20 Q  — ocarrect? A I correct?
21 After that, then Don Brurbaugh would have 1 A You are correct.
22 sanebody from the strest department actially 22 Q  And if Don coesn't know, Don Brurbaugh, dossn't

B B3 P
LR S ]

extricate the grates and either get rid of them
ar collect tham at the city yard?
Yes.
18

]
[ 22T S v}

know whether it made it to the yard ar not, you
dn't have the specific knoledee to know
whether this particilar grate made it to the

20
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DEPOSITION OF: DALE TECH 29-32
1 all them, then hikes may go right into the 1 A Yes,
2 slots; correct? 2 Q S0 our ordinance directs these peple using the
3 Certainly. 3 bicycles to four fest fran the cub, vhich
4 Ard as T talked to Den about, they beoome — 4 inclwdes this area vhere the grates are;
5 those parallel grates beoome hasically traps for 5 correct?
5 hicycles; carrect? 6 A Yes,
7 Bigycle wheels, cartainly. 7 Q  Ad if — strike that.
B Sure, Vell, if they are a trap for a higple B The next sentence says: Grates with vents
9 whesl, it's a trp for the higrele., Tt'sa trap 9 that are transverse to the aub in the direction
10 for the higyle rider; correct? 10 of bicycle travel are recemmended o address
11 Yes., 11 this preblan.
12 In fact, kack in 1992, the City of Rapid City 12 Ard you agree with that?
13 had a commissien in vhich they determined that 13 A Yes.
14 parallel grates were traps for hicyeles; 14 Q A ae way to address the prdnlem is to move —
15 correct? 15 pull out the parallel grates; right?
16 I have 1o knowledge of that. 15 A Certainly.
17 Ckay. If wu'd tum to Exhibit 9. This is a 17 Q@  Put in heneyoaib grates, that's an gotian?
18 Rikeway, Walkvay Plan for the City of Repid 18 I'11 show you the federal quidelines showing
19 City, ard we're going to get to the part about 13 the heneyornb grates.
20 the grates. But I went to start on the first 20 A I'mrot faniliar with a honeyomb grate.
21 pae, Dale. Have you ever seen this at all? 21 Q  Ckay. And transwerss or V inlet grates?
22 I dn't recall ever seeing it, m. 22 A Yes,
23 It says in the forth paragrach on page 1: 23 Q  Or they auld weld straps or bars on the grates;
24 Early in 1992, the City of Repid City ard 24 correct?
25 Executive Policy Camittee of the Repid City 25 A Certainly.

29 kil

1 Area Metropolitan Plamning Qrganization 1 Q  But if they weld straps or bars on the grates,
2 recognized the fommation of a Bike, Walk, Rn, 2 they need to maintain them?
3 Task Force. The purpose of the task force is to 3 A Certainly., Just as any maintensnce on any grate
i inprove, expand, and pranote the safe use of the 4 is requived.
5 camnity's bikeway and valkvay facilities. 5 Q  Soif youmaintain the grates and you keeo the
b Do you see that? 6 straes o there, or the bars, they may be safe
7 Yes. 1 ard won't trep pecple an hikes; correct?
8 Page 9 of the same exhibit, 1992 is a discussion 8 A Certainly.
g of stommater grates with vents. It's the last 9 Q  If you dn't maintain them, then you acthually
10 paraqrach an the page; do you see that? 10 can trep pecple and injure them; correct?
11 Yes. 11 A If there's a failwe, yes.
12 It says: Stommater grates with vents vhich are 12 Q  (Ckay. And everybody I've had testify, Den
13 parallel with the aub ard the directicn of 13 Brurbaigh, Trevor Sdmelz, and Dale Pfeifle, all
14 bicycle travel can trep wheals, 14 said they wouldn't go and put straes o a few
15 You agree with that? 15 grates and then skip a few, and then d a few
16 Yes. 16 more, They'd do it in order; right? Yeu don't
17 Then it says: Causing damage to the bicycle and 17 have any reasm to disagree with that?
18 injury to the rider. 18 A I dm't have any reason to disagree with that,
19 o you see that? 19 o,
20 Yes, 20 Q  Mkes sense, too; dosen't it?
21 8o back in 1992 after this bikeway plan put 21 A Posolutely.
22 together by the City of Repid City, the City of 22 Q  If you're going to make save grate safe for
23 Repid City recognized the danger of having 23 bikers, you're not going to do a halfiey jdb;
24 parallel grates because they oold trap wheels 24 oorrect?
25 ard injure the rider; correct? 25 A ‘Corvect.

30
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DEPOSITION OF':

DALE. TECH

1 imolved sarebody's safety; corect? 1 A Could be a pomanent fix if the sbraps had

2 Yes. 2 longevity.

3 Thether you were the city engineer ar the public 1 Q (Chay. AMAIdn't —Idn'tvant to argee with

4 warks director or the interim public works 4 yau, but Den Brurbaugh testified he thaght it

5 director, safety mattered to you? i was a teporary fix, You're not disagreeing

6 Bosolutely, 6 with that?

7 Brd in 2011, there vas a reiteration of the TR WA

8 issues omeeming perallel grates. That vas § Q  And the reasm it's a temporary fix is they can

g addressed in 1992; correct? I'1l show it to 3 be scrapad of f; correct?

10 you, if you dn't know for sure, 10 A Certainly.

11 T trust that that information is in this plan. 11 Q  Soowplows can scrape them of £?

12 Ckay. If you go to 154, there's a section an 122 A Certainly.

13 drainage grate retrofits? 13 Q  Other equipment for the city can sarspe them

14 Yes. 14 off?

15 In fact, it says: Same older drainage grates 15 A Certainly,

16 c=n create slippery oonditions for bicyclists 16 Q@  Andasaresult, if yu'requing o hae a

17 and/ar catch a bike wheel if they have metal 11 temporary fix, that can beoare dargercus,

18 grates that are parallel to the direction of the 14 Again, there needs to be a proosss vherehy

19 travel. 19 there's a check o these welds; correct?

20 You see that? 20 A Ongoing maintenance.

21 I do. 21 Q  Right. And the anping mainbenence would ke

22 Ard then this is the pichwe of the various 22 sarething dore by the street department?

23 grates off to the left where you see the, locks 23 A Correct.

24 like hongyob perpendiailar, and then those 24 Q  And if the strest department allowed the welds

25 that have crosdrars both vays. Do you see that 25 o be tom off, then there's a failure of the
41 43

1 in the — in the diagram A, B, C? 1 raintenance if it becames a dangeraus sibmation

2 I do. 2 because the welds are torn off; oorrect?

3 Ckay. So if I'm uderstanding this, Dale, you 3 A Certainly.

4 dich't — you didn't know back in 1992 there vas 4 Q  2nd as you sit here today, Dale, you don't know

§ a higycle plan that atiressed the parallel 5 vhen the velds were torn off, partially ar

6 grates? 6 oapletely, o these grates on St, Pat?

7 No, T didn't. 7 A I have ro idea.

B But when you — bersise you veren't even here in 8 Q  Andyoudm't know of anyone that knows when

g Repid City then? 9 that ooourred because there vas no system to

10 Correct. 10 check tham?

1 But when you care to tom, and became the aity 11 A Dot tony kowledge.

12 engineer, that vas sarething that neaded to be 12 Q  2nd you agree with me that if the welds are tom

13 addressed and was addressed in July of 20117 13 off, that then the grates are damaged?

14 Correct, 14 A 1 don't agres with that statement. The grates

15 Ard they talk about removirg the grates to put 15 are the grates, the bars are the bars. They are

16 in these kinds of grates that are diagrammed en 16 two different —

11 e Bates starp 154; corvect? 17 Q@  The intended safety mechanism that becare

18 Carrect, 18 attached to the grates?

18 So there was a recognition of a safety preblem 19 A TIsno loger in place,

20 koth in 1992 and again in 2011 for hicyelists in 20 Q@  Right. 2And as a result, the grate intended to

21 Repid City? 21 be safe now has been daraged to beomme unsafe?

22 Yes., 22 A Correct.

23 Brd you understood that if they are gaing to 23 Q A they are, in addition to being daraged, are

24 weld streps en, that it's a tenparary fix; 24 aut of repair; ocarrect?

25 correct? 25 A Certainly.

42
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DEPOSITION OF: DALE TFCH 53-56
1 telling the pecple that are nining the Vac-All 1 we can tell which grate actimlly ves in this
2 to tum it in when they see praolems with the 2 gpoot?
3 grates that have straps; right? 3 A | Comect.
4 Mot that T'm aware of, 4 Q  Youdidn't intend to destroy evidenoe or ke part
5 In fact, is there a process in any regard, by 5 of the destruction of evidence kut it has beoare
é any etploes at the city, to tum in prablers 6 that; correct?
7 with the grates to arybody? 7 MR, GALBRATTH: (bjection. Stewe, the
8 Mot that T'm aware of 8 evidence has been made available to you, You've
9 2rd there's no process after the snovplows have 9 seen the grates.
10 their seastn ard they are plowing, to cedk the 10 Q (BY MR, BEARDSIEY:) You can answer the
11 grates and see how badly danaged they are? 11 questien, then I'11 meke a record.
12 Not: to my knowledge. 12 A Can you repeat that?
13 Ard you wauld agree with me that if there are 13 Q  You became part of the fact that the evidence of
14 metal straps welded on these grates and they can 14 vhat grate was in vhat spot now has been
15 be tom off by sovplows, that a safer process 15 destroyed based on an arder to remove?
16 would be to dheck after the snow season to sea 16 A Tdom't heliewe the evidence has been destroyed.
17 how much damege there vas? 17 Q  Ckay. Well, the location of the particular
18 Potentially, yes. 18 grate that was in that spot has been remowed so
19 T know you're not a lawyer, but I have to ask 19 no ane can testify to vhich grate was in that
20 this question anymy. (noe you got notice fram 20 spot becauss of the arder to remove; carrect?
1 me as Julie Godhe's athborney that she had heen 21 A Correct.
22 injured, why wasn't this grate that vas involved 72 Q  Ad for the recard, it has been destroyed
23 identified so that the evidence oculd be Pk because it's not in its spot and it's not been
24 presarved? 24 identified by ambody, It was ramoved and
25 T don't know that T can answer that. 25 either has been thromn away or it's at the city
53 55
1 You gave the arder to remove then? 1 lot. Chay.
2 Correct. 2 S in retrospect, you would agree with me
3 2nd you krew that T had made a claim en Julie 3 that evidene of a case, in a case, should not
4 Godbe's behalf because che was terribly injured; 1 be destroyed by wharever orders it; oorrect?
5 correct? 5 MR, GAIRRATTH: (biection; calls for a lemal
6 Yes, 6 conclusion, assumes fact rot in evidence,
1 Ard you knew that the issue imvolved this grate; 7 Sunject to that, answer if you can.
8 correct? g A T have mo idea.
9 I keew it involved a qrate. As I testified 9 Q (BY MR. BEARDSIEY:) Tell, you would agree with
10 earlier, I still to this cay have mo idea which 10 me if samething happened to you, ard you vere
11 grate it was, 11 injured, you'd want all of the evidence so you
12 vhether you know vhich grate it is or mot, 12 amld review it ar have your attomey review it;
13 you've been araund the hom leng encugh to know 13 orrect?
14 that the particular grate that was being removed 4 A  Yes:
15 wauld be evidenoe in this case? 15 Q  Did you say "yes"?
16 That never cccurred to me. 16 A T said "yes."
17 Ckay. I lbelievwe that, Dale. But you knowas we 17 MR, REARDGIEY: Tale, T den't think T have
18 sit here today that is evidence in the case; 18 anything further,  Thank you for visiting with
19 correct? 19 me aboitt this matter.
20 Certainly, 20 You have the right to read and sign the
21 And you know now as ve sit here, it's been 1 deposition, or you can waive that right and rely
22 either teken and g, or at the city yard 22 on the accracy of the court reporter. Will you
23 ancrgst all the other grates; correct? 23 waive the reading and signing?
24 Correct, 24 THE WITRESS: T will mot.
25 Ard there's no identifying featire on it so that 5 MR, BEARDAIEY: Ckay. Then you need to make
54 56
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DEPOSITION OF":

DALE PEEIFLE

1-4

1 SIATE OF SCULH DAKOTA ) IN CIROUTT QCURT 1 MR, BEARDSIEY: Same stipulation, Rdb?

7 OOWNTY OF PENMINGICN ) SEVENIH JUDICIAL CIFCUIT ) MR, GALERAITH: Yes, sir.

3 —— : 3 DALE PEEIFIE,

4 [AVID GILBE, ; T m— 4 called as a witness herein, having been first duly

5 Flaintiff, g T 5 =wom, was exaninad and testified as follows:

6 va. ; DALE FEEIFLE 6 EXAMINATICON BY MR, BEARISIEY:

7 %gymom?crm ; 7 Q  Vould you state your name and address for the

8 e e ; 8 record, please.

9 9 A [ale Pfeifle, 2525 Gk Drive.

10 (ATE:  Decarber 11, 2018 at 2:05 pan. 10 Q  Vhat do you do faor a living?
11 Boorey 5 Solay i 11 A I ancrrently the Street Superintendent for
12 Fapid City, 5D 57702 12 Rapid City Street Department.

13 APPEARBNCES: 13 Q0 And I'mgoing to go through your badkgromnd, and
14 Fepresenting wfs 14 let's start with this. Dale, have you ever had
15 Haaxdsley Jensen & lee ition taken before?
e %

Rapid City, SD 57702
Y Representing the Defendant: 172 Loy (.‘a].'l. Foa el
18 mfﬁymm 18 A That's fire,
19 S Foins vk Deive =R G Ioote g for ey
20 Rapid City, 8D 57702 20 uderstand, tell me and we'll straighten it aut.
2l )1 A Okay.
22 PRerorted By: ggqn?ﬁeﬁ grui}hml_;?aﬁl — 22 Q Ckay, Becase I'm going to assure if you answer
- Reoi . Patowe B, Ste. 3280 a VS RSP SRR AR
24 i;g;gxg?mt? s 8D 57701 24 A (No awdible response ~ VWiiness nodded.)
25 25 Q  Fair?
1 3

1 INDEX 1 A Yes.

7 WITESS BNE 2 Q  That's the other —

3 DALE PFETHIE 3 A I aologize.

4 EXAMINATICN BY MR. BEARDSIEY 3 4 Q —is, you do hawe to answer —

5 PBEIJESTS OF OJUNSEL: PACE 47, LINE 4 5 A Yes. T apologize —

6 6 Q  Ridht.

7 7T A —for—

B 8§ Q  Youdmn'tnesd to gologize. Here's the deal.

g 9 Ard it's difficilt besaise in camon
10 10 orversation, we internpt ae amther.
11 11 Rt Jaoqe isn't qoing to like it very mych
12 12 ard the record deesn't lock very good. So I'we
13 13 ot to finish my questien, and then you have to
14 14 give an adible ansver, Ckay?
15 15 A Yes.
16 16 Q  Ckay. What is yorr edwational backgroard,
17 17 [ale?
18 18 A T have a 12th grade education.
19 19 Q  Ckay. 2nd vhere did you go to high school?
20 20 A Timber Iake, South Dekota.
21 21 Q  And vhen did you grat — did you gradiate firem
27 22 high scheal?
23 23 A T did mot. T passed a GD.
24 24 Q  Ckay. So when did you leave high school, what
25 25 qrade?

2 1
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DEPOSITION OF':

DALE PEELFLE

53~-56

1 aorrect? 1 that parallel grates were hazardcus; carrect?
2 Correct. 2 A Correct.
3 2nd those are the kinds of retrofits that vere 1 Q  Sothe city recoqnized the prablen with grates
4 called for in 2011, based on this master plan; 4 that were not perpendiailar or not honeyoarbed
5 correct? 5 ar not in sare way keeping wheels cut of the
6 I'm assuming. 6 grate itself?
7 Ckay. Then it says that ae of the dangers is 7 A Correct.
8 that you can have netal grates that are parallel 8 Q  2And the city knew because in 1992 they saw it
9 to the direction of travel and it affects 9 and that's vhat they disoussed, and in 2011 they
10 sanecne's safety becanse the vieels can get 10 saw it, ad that's what they discussed; correct?
11 trapped in the grate; carrect? 11 A It mentioned it, I don't know that they saw it,
12 Correct. 12 hut.,
13 And it says, Figure 24, vhich were the three 13 Q  But that's — there's reference ard language in
14 qrates I vas talking aoout, are exanples of 14 here to a problen in Rapid City with thess
15 hicycle safe drainage grate ooverings; correct? 15 parallel grates. That would be notice that they
16 Correct. 16 knew there vas a prablem with parallel grates;
17 Then it says: Rapid City should establish a 17 right?
18 goal for a ninber of drainage grates to retrofit 18 A I can't speak for that— I — I can't speak for
19 each year, 19 them, hut I...
20 Do you see that? 20 Q  Mikes sense, doesn't it?
21 Yes. 21 A Possibly.
22 So there's an indication that the city knew that 22 Q  And if the welds are not kept on these grates
23 there was a praolem in 2011 with parallel 23 that have not been replaced, then a dangercus
24 runing grates; correct? 24 situation is created if a bicyclist goss ower
25 That I don't — 1 — I don't know. I can't say 25 it; correct?

53 55
1 that. 1 A Correct.
2 Ckay. And that the goal is to put in safe 2 Q  And from reviewing this master plan and talking
3 grates; correct? 3 sbout it, the parallel grate nesded to be fixed
4 Correct., 4 s0 that vhesls wouldn't go in them; right?
5 Ard even — so if these grates are aut of 5 A iCorrecty
6 repair, vhether the velds are aoming of f ar they 6 Q P thoy needed to be maintained beyond that
7 are parallel, then they need to be retrefitted 7 fixed basis so wheals wouldn't go in there;
8 to have safe grabes; right? 8 carrect?
9 MR, GAIRRATTH: (bijection, again. The use 9 A Correct.
10 of "out of repair" based on damage versus 10 Q  Noi, I asked Trevor Sdmelz if samebody is going
11 design, 11 aut to put weld straps on the grates, they
12 Subject to that, you can ansuer if you can. 12 waildh't weld a few and then skip a few and then
13 (BY MR, ERARDEIEY:) Do you remarber the 13 weld a few and skip a few. 2nd he said o, they
14 questin? 14 wtldh't do it that vay. Teuld you agree with
15 Pepeat it for me. 15 that?
16 (The previcus question was read.) 16 A Correct.
17 MR, PRARIBIEY: Go ahead. 17. @ Becanise that deesn't make sense, does it? Meke
18 MR. GAIBRATTH: If you can, answer, 18 sare of them safe ard not others?
19 If we know they are there, 19 A Right. Correct.
20 (BY MR. BEARDAIEY:) Ckay. Well, T understamd. 20 Q@ And we dn't know from the records you locked at
21 Rit I'm using 2011, 21 wo was ait there doing the welds ar checking
22 Yep. 22 the welds or cleaning the grates, we dm't know
23 2od T'm using 1992, 8o the city knew in 1992, 23 any of that?
24 ard then again confirmed in 2011 by deovments 24 A Mo,
25 the aity adpted and became part of their plans, 25 Q  But you certainly wouldn't want a crew aut there

54
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Recommendations | 53 !

« MnK 150 Mm
Epating

Drainage Grate Retrofits

The City should continue its efforts ro retrofit existing
drainage grates as roads are being resurfaced. Some older

IR drainage grates can create slippery conditions for
bicyclists and/or catch a bike wheel if they have meral
: | : grates that ate parallel to the direction of travel. Newer
dirociizn ol diroctlon of |- dicctionof 11| grate styles have grates that are perpendicular to the
toxs) frowt o “travel lane or in a grid or mesh pattern. These newer

A B c . !
grate types are much safer for bicyclists. Figure 24

Figure 24. Examples of bicycle-safe drainage grates. demonstrates examples of bicycle-safe drainage grate

coverings.
Rapid City should establish a goal for the number of drainage grates to
rerrofit each year. Retrofitting and replacing existing drainage grates will
facilitate safe bicycle crassing movements and can reduce the City's liability

CXPOS{J[C,

Bicycle Parking

Bicycle parking is an essential element of the bikeway netwaork; without an
adequate place to park, people may decide not to take a trip via bicycle.
Tiproperly locked bicycles can crowd the sidewalk and restrict pedestrian

movement,

Rapid City should consider Jinking bicycle parking requirements to land
uses. Sample bicycle parking requirements recommended by the Association
of Pedestrian and Bicycle Professionals (APBP) in the 2010 Bicycle Parking
Guidclines ave provided in Appendix G.

Street Design Criteria Manual Update

The City of Rapid City's Street Design Criteria Manual contains minimum
street width standards by street classification but does not include bicycle
accommodations as part of street design cross-sections. The City should
revisit irs Manual using the bicycle and pedestrian design guidelines
provided in Appendix F to provide guidance for bicycle accommodation by
level of street. The Manual should be modified to requirc bike lanes on all
new arterial and collector streets, and revised cross-sections should be
added to illustrate the new street designs. Figure 25 through Figure 27 show
alternatives for how hicycles could be accommodated on arterial, collector,
and local streets, respectively,

While shared Jane markings are technically allowed on arterial roadways
with posted speeds of 35 mph, this treatment is not comfortable for the
majority of bicyclists and other treatments such as bike lanes and side paths
are recommended. However, some bicyclists prefer viding on the street and

Rapid City

Bicycle and Pedestrian Master Plan

CITY 000154
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Maintaining and Improving the Safety Characieristics of Inlefs

Drop inlets and catch basins in and adjacent to roadways ave one of the most common drainage
features especially in urban and suburban areas where curb and gutter design is used. Inlets are
designed to carry surface run-off from the road and roadside away from the roadway. Inlets can be of
vatying design, including curb openings, grates, or a combination of these. Many local agencies use a
standard design for most of their drop inlets on and adjacent to low-speed, low-volume roads. Inlets
on higher level highways ate often specially designed or selected to meet the conditions of greater but

less frequent storms.

Drop inlets located in or adjacent to the path of motor vehicles, pedesirians and bicycles require grates
that can accommodate run-off while preventing vehicles, bicycles and pedestrians from falling into
the inlet. When bicyele traffic exists, grates should prevent the tives of a bicyele from slipping into
and being caught in the grate, Therefore, bicycle safe grates should be used whenever bicycle traffic is
expected. The photo below shows a preferred treatment for a drop inlet located on or near a bicycle
travel way. With a flush bicycle-safe gtate, a bicycle tire cannot get caught in the grate because of the
cross pattern of supports which results in only small openings.

Bicyele safe grate with drop inlel.

Drop inlets should not be in the path of pedesirians, To avoid run-off across a pedestrian erosswalk if
is desirable to locate the catch basin and inlet before the crosswalk as depicted on next page.
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Beardsley Jensen & Lee

ATTORMEYS AT LAW PROF. LE.C.

JessicA L. LARSON
BREVT A, POPPEN
MICHAEL S, BEARDSLEY

4700 Beach Drive ¢ Suide 3 # PO, Box 9579 + Rapid Ciy, $D 57709
Phone: (605) 721-2800 # Fax: (605) 721-2801
Wi BLACKHILLSEAW.COM

STEVEN (0. BEARDSLEY
GARY D, JENSER
Brat J, LEEF

*Licensed in NE, ND, MN, &Y

email
sheards@éblackhillslaw. com

October 16, 20105

Mr. Joel Landeen

City Attorney’s Office
300 6th St.

Rapid City, SD 57701

Re: The grates on E. 8t. Patrick & Creek Drive
Julie Godbe

Dear Joel:

As I am sure you are aware | represent Davie & Julie Godbe regarding the
catastrophic injury to Julie Godbe. As I am sure you are aware by now Julie’s
bike tire fell down into the storm grate on East St. Patrick Street adjacent to
Creek Drive. 1 am also sure that you understand that the maintenance on
these grates has been horrible. The city ordinance calls for the grates to be
perpendicular to the curb, not parallel to the curb. Obviously that was not
heeded at this spot. In fact, along the entire E. St. Patrick roadway a number
of grates had metal tabs welded onto the grates. Those metal tabs have been
scraped off and as a result these dangerous grates are sitting there without

protection to the public.

You do not need to comment on liability or damages or anything about this
lawsuit. [ have been in contact and have had nice conversations with the
adjuster from One Beacon. The reason for my call to you, when I was fortunate
enough to talk to Allison Creelman, is so that no other persons will be injured

by these dangerous grates in the road.

I could not sleep at night if someone else was injured while we are litigating
this matter. My client, Julie Godbe, is extremely concerned that someone else
will be injured on these grates.
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We are asking that the City immediately rectify these dangerous grates. We do
not want anybody, adults or children, to ride in the gutter and have their
bicycle tires go into the grates so that they are sericusly injured.

The catastrophic injury to Julie Godbe is bad enough. We do not need another
one. Please let us know that the city is out there immediately rectifying this
dangerous situation. If you have questions please feel free to contact me.
Sincerely yours,

BEARD SLEY, ENSEN, & LEE, Prof. L.L.C.

)

Steven C Beardsley

SCRB:jdy

cc:  Client
Mayor of Rapid City
City Council members
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

APPEAL NO. 29251

JULIE GODBE and DAVID GODBE
Plaintiffs / Appellants,

VS.

CITY OF RAPID CITY, SOUTH DAKOTA
Defendant/Appellee.

ON APPEAL FROM THE CIRCUIT COURT
SEVENTH JUDICIAL CIRCUIT
PENNINGTON COUNTY, SOUTH DAKOTA

The Honorable Matthew Brown
Circuit Court Judge

APPELLEE’S BRIEF

STEVEN C. BEARDSLEY JOHN K. NOONEY

MICHAEL S. BEARDSLEY ROBERT J. GALBRAITH
BEARDSLEY, JENSEN & LEE, NOONEY & SOLAY, LLP
PROF. LLC 326 Founders Park Drive
4200 Beach Drive, Ste. 3 P.O. Box 8030

Rapid City, SD 57709 Rapid City, SD 57709-8030
Attorneys for Appellants, Julie Attorneys for Appellee, City of
Godbe and David Godbe Rapid City

NOTICE OF APPEAL FILED FEBRUARY 14, 2020
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PRELIMINARY STATEMENT

For ease of reference, citations to the pleadings will be referred to
as Settled Record (“SR”) and the numbers assigned by the Clerk, and the
pleading and any further designation as appropriate, e.g. “SR 0283,
Defendant’s Motion for Summary Judgment.” References to the
documents in the Appellants’ Appendix will be referred to by the specified
document and designation to the Appellants’ Appendix, e.g.
“Memorandum Decision, Appellants’ App. 001.” References to the
documents in the Appellee’s Appendix will be referred to by the specified
document and designation to the Appellee’ Appendix, e.g. “Photographs
of Grates, Appellee’s App. at C-004.” Citations to transcripts will be
designated by transcript, date of hearing, and page and line number, e.g.
“Transcript (11/22/19), p. 3:9 - 3:12.7

The Appellants, Julie Godbe and David Godbe will be referred to by
name or collectively as “Godbes.” The Appellee, the City of Rapid City,
South Dakota, will be referred to as “City.”

JURISDICTIONAL STATEMENT

The City does not dispute the recitation of the Jurisdictional

Statement contained in the Appellants’ Brief or that this Court has

jurisdiction of this appeal pursuant to SDCL § 15-26A-3.



II.

III.

STATEMENT OF ISSUES
Whether Godbes presented any evidence to establish that Julie
Godbe’s accident was caused by “damage” to the roadway
where Julie Godbe fell.

The trial court held in the negative.

MOST RELEVANT AUTHORITIES

SDCL § 31-32-10

Hohm v. City of Rapid City,
2008 S.D. 65, 753 N.W.2d 895

Whether Godbes must show that the City had notice of the
alleged “damage” that caused Julie Godbe’s injuries.

The trial court held in the affirmative.

MOST RELEVANT AUTHORITIES

SDCL § 31-32-10

Hohm v. City of Rapid City,
2008 S.D. 65, 753 N.W.2d 895

Whether Godbes presented any evidence to establish that
there was “damage” to the storm drain grate where Julie
Godbe fell, and that the City had notice of that damage.
The Trial Court held in the negative.

MOST RELEVANT AUTHORITIES

SDCL § 31-32-10

Hohm v. City of Rapid City,
2008 S.D. 65, 753 N.W.2d 895



REQUEST FOR ORAL ARGUMENT
The Appellee, the City of Rapid City, is of the belief that oral
argument would assist the Court in this matter and respectfully requests
the same.
STATEMENT OF THE CASE AND THE FACTS

L. SUMMARY OF THE CASE AND THE FACTS

While this counsel has not historically included a summary of the
facts in prior submissions to this Court, a short and concise summary of
the actual, undisputed facts of this case is provided here for clarity, as
Godbes’ attempt, both at the trial court level and in their submission to
this Court, to mislead the Court and obfuscate the facts, is astonishing.

On July 27, 2015, Julie Godbe was riding her bicycle on E. St.
Patrick Street in Rapid City. Julie Godbe rode over a storm drain grate,
which has been referred to as Grate 4 in this litigation. When she rode
over Grate 4, Julie Godbe’s front tire fell into the storm drain grate and
she was injured. The Godbes allege that the City had been aware of a
“dangerous condition” in the roadway for at least 20 years prior to the
accident because the storm drain grate had bars that ran parallel to the
curb instead of perpendicular. Since the inception of this litigation, the
parties have disputed whether the Godbes’ allegations about the parallel
vs. perpendicular bars in the storm drain grate constitute a “design”

defect, for which the parties agree the City cannot be held liable.



Initially, the trial court dismissed the Godbes’ Complaint on a Motion to
Dismiss because the trial court agreed with the City that the Complaint
alleged a design defect. The Godbes have not addressed or appealed the
trial court’s Memorandum Decision and Order on the Motion to Dismiss.

The Godbe’s amended their Complaint to assert that straps or
crossbars were welded on Grate 4 prior to Julie Godbe’s accident, and
that the crossbars had become damaged. The sole change in the
Amended Complaint is paragraph 25. SR 0163, Amended Complaint, §
25.

The parties agree that the City was not responsible for the
construction of this portion of E. St. Patrick Street, but that the City took
over ownership and maintenance from the State of South Dakota in
2004. It is undisputed that there were crossbars welded onto certain
storm drain grates on E. St. Patrick Street, prior to the State transferring
this roadway to the City. The Godbes continuously provided
photographs to the trial court, and have continued that practice in their
submission to this Court, which depicted grates where Julie Godbe’s
accident DID NOT occur. The undisputable photographic evidence
provided to the trial court (which consisted of photographs that were
taken by Godbes’ counsel) was that the crossbars were welded onto the
storm drain grates which lied East of Rapid Creek, and the subject grate,

Grate 4 was located West of Rapid Creek and did not have any crossbars



welded on it prior to the accident. While Godbes have neglected to
provide the photograph to this Court, below is a picture of Grate 4, taken

by Godbes’ counsel, where the parties agree Julie Godbe fell:

Appellee’s App. at C-4. The parties agree that this was the condition of
Grate 4 at the time of Julie Godbe’s fall.

When Godbes were confronted with the task of providing evidence
that there was damage to Grate 4 prior to Julie Godbe’s fall, the Godbes
continuously point the Court to grates found East of Rapid Creek, even
though that is not where Julie Godbe’s accident occurred. Godbes asked
the trial court, and now ask this Court, to misconstrue the testimony of
City officials. Godbes’ counsel provided City officials with photographs of

grates lying East of Rapid Creek (Grates 10-15 and A-G; Appellee’s App.



at C 10-22) and asked them to confirm that those grates had been
welded on, that the welds were not new welds, and that someone
wouldn’t weld crossbars on one grate and skip the next. City officials
confirm all of these facts. Yet, even though these grates, and the City
officials’ testimony regarding these grates concerns the grates lying East
of Rapid Creek, where Julie Godbe’s accident did not occur, Godbes
present this testimony to the Court as though the City officials were
testifying specifically about Grate 4, a grate which is West of Rapid

Creek. A photograph of each of the grates is included in the Appellee’s

Appendix, as well as a map of where each of those grates is located.

App. at D 1-3.

Godbes continuously allege that the City destroyed the grates,
despite the fact that Godbes’ counsel has personally seen the grates
which still exist today. Godbes argue that the City’s counsel admitted
that the grate where Julie Godbe fell was welded on prior to Julie
Godbe’s accident, despite that fact that the language relied upon by

Godbes specifically provides that the City “denies that the ‘crossbars’ as



alleged by the Plaintiffs were welded onto the storm drain grate on or
before July 27, 2015.”

In the end, Godbes allege a design defect, for which the City cannot
be held liable under SDCL § 31-32-10, and damage to the grates on E.
St. Patrick Street, with absolutely no evidence of any damage to Grate 4,
where Julie Godbe fell. For these reasons, the Court should affirm the
trial court’s dismissal of Godbes’ claims.

II. PROCEDURAL HISTORY

The Godbes filed this case via a Summons (SR 0001) and
Complaint (SR 0003), both dated May 2, 2016. The Godbes alleged that
on July 27, 2015, Julie Godbe was riding her bicycle on E. St. Patrick
Street in Rapid City when the front tire of Julie Godbe’s bicycle fell into a
storm drain grate. SR 0003, Complaint, § 3. The Godbes alleged that the
“cause of the accident was the presence of a hazardous storm drain
grate, which was at all times relevant hereto in control of the city” and
that “[t|he storm drain grate that caused the accident had steel bars that
ran parallel to the curb, thereby allowing a bicycle tire to get lodged
between the bars.” SR 0003, Complaint, 9 6-7. Godbes alleged the City
was negligent for:

a. Failure to adhere to City specifications requiring type “B” inlet
storm drain grates [perpendicular bars];

b. Failure to maintain City stormwater drainage system through
the Stormwater Drainage Utility Fund as required by City of
Rapid City ordinance, Chapter 13;



c. Failure to warn of the dangerous condition presented by the
faulty storm drain grate; and

d. Failure to exercise its duty of care owed to people traveling on
the road.

SR 0003, Complaint, § 14. The Complaint also discussed the welding of
crossbars onto the storm drain grates on E. St. Patrick Street in the
“Negligent Maintenance and Repair” claim, but the Godbes provided a
photo of a different grate and alleged that the City should have
“maintain|ed] or repair[ed] the inlet drain in question by welding
adequate crossbars across the inlet drain parallel to the curb.” SR 0003,
Complaint, § 25. The Godbes again alleged that the City “recognized the
inherent dangers with the type of inlet drain seen in Ex. A” and “failed to
replace the inlet drain in question with the safer alternative type ‘B’
inlet.” SR 0003, Complaint, 79 23-24.

The City filed a Motion to Dismiss, arguing that the Godbes’
Complaint, which focused on the City’s failure to use a Type “B” inlet
alleged a “design” flaw, for which the City does not have liability under
SDCL § 31-32-10. SR 0013. Godbes opposed the City’s Motion to
Dismiss. SR 0041. Godbes attempted to characterize the City’s failure to
use a Type “B” inlet as “damage” or “disrepair” instead of “design.”
Despite those attempts, Godbes’ own opposition was replete with
allegations related to the “safe design” of storm drain grates. Godbes

argued that “[a]s alleged in Plaintiffs’ Complaint and Ex. B, no later than



May 1, 2007, the City Public Works Department identified and
implemented “Type B” inlets with “Type V” perpendicular grates as a safe
design for City Storm drains.” SR 0041, Plaintiffs’ Response to Motion to
Dismiss, p. S (first emphasis in original, second emphasis added). See
also SR 0041 Plaintiffs’ Response to Motion to Dismiss, pp. 2 and 10
(arguing “According to Ex. B, no later than May 1, 2007, the City Public
Works Department identified and implemented “Type B” inlets with “Type
V” perpendicular grates as a safe design for City storm drains” and that
“the City of Rapid City had utilized its discretion in recognizing and
implementing ‘Type V’ perpendicular drain grates as a safe design for
City storm drains.”).

In opposing the Motion to Dismiss, the Godbes relied upon the City

of Rapid City Infrastructure Design Criteria Manual and the City of Rapid

City Standard Specifications for Public Works Construction. SR 0041
Plaintiffs’ Response to Motion to Dismiss, p. 6. As the Godbes pointed
out, the Design Criteria Manual contains the following statement:

The criteria apply to the comprehensive design and construction of
all public improvements associated with developing, redeveloping
and subdividing lands and provides necessary criteria for all
drainage, right-of-way, transportation, and utility services design
within the City of Rapid City.

SR 0041 Plaintiffs’ Response to Motion to Dismiss, p. 6 (emphasis added)

(citing City of Rapid City Infrastructure Design Criteria, 2012 Edition).



On October 25, 2016, the trial court entered a Memorandum
Decision granting the City’s Motion to Dismiss. Appellee’s App. at A 1-8.
The trial court held:

The Court agrees with the Defendant that the pleadings fail on the
allegation of both triggers for the existence of a duty by the City.
There is no factual allegation the City had received notice, or was
otherwise aware of damage to the storm drain grate where Julie
Godbe fell. As importantly, the Plaintiffs do not allege the storm
drain grate in question is in some way damaged or in different
shape or condition than it was when the roadway was "birthed". If
the pleadings, taken as fact, are true, the City was aware of a
design defect in the grates and roadway that existed in 2007 but
they were not "damaged" as contemplated by the statute in
question. The fact the City was aware of a design defect in the road
does not equate to "damage" under SDCL 31-32-10.

To broaden the definition of design defects in roadways as the
Plaintiffs ask this Court to do, would fly in the face of Hohm. Such
a liberal interpretation of "damage" under SDCL 31-32-10 would
undermine the legislative purpose and judicial holdings of what
necessary prerequisites must exist (and be pled) before a claim of
breach of duty (and negligence) can proceed under the statute.
Again, assuming the pleadings as fact for purposes of the Motion
to Dismiss, the Court finds the "damage" and "notice" requirements
of SDCL 31-32-10 have not been met.

Appellee’s App. at A-6. After the trial court’s Memorandum Decision, but
before the court entered an Order, the Godbes filed a motion to amend
their Complaint in order to allege “damage” to the storm drain grate
where Julie Godbe fell. SR 0102. The Godbes’ proposed Amended
Complaint, which was ultimately filed with the trial court added only one
paragraph, paragraph 25. That paragraph provided:

Defendant knew or should have known that the welded cross

bars on the grate in question were ripped off and therefore
damaged, thereby allowing the Plaintiffs bicycle tire to fall
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into the drain grate causing bodily injury. Defendant after
being put on notice of the damage prior to the accident,
failed to timely repair or replace the welded metal pieces
allowing bicycle tires to fall down into the grate causing loss
of control of the bicycle and resulting in serious personal
injury, all in violation of SDCL 31-32-10.

SR 0163, q 25 (emphasis added).
In addressing both the City’s Motion to Dismiss and the Plaintiffs’
Motion to Amend Complaint, the Court entered the following Order:

ORDERED that the Defendant’s Motion to Dismiss is hereby
GRANTED, without prejudice; and it is further

ORDERED that the Plaintiffs’ Motion to Amend Complaint is
hereby GRANTED, and that this matter shall proceed on those
allegations in the Plaintiffs’ proposed Amended Complaint, which
allege damage to the storm drain grate, which is subject to this
litigation; and it is further

ORDERED that the Court incorporates the Memorandum Decision,
dated October 25, 2016, attached hereto as Exhibit 1 and
incorporated herein by this reference, and that any and all
allegations related to the design of the storm drain grate, which is
subject to this litigation, are hereby dismissed, with prejudice,
consistent with the Memorandum Decision.

Appellee’s App. at B 1-2. (emphasis added).

It must be noted, in light of the Godbes’ argument in this appeal
(that they don’t need to establish damage to the storm drain grate where
Julie Godbe fell), that both the Godbes and the Court restricted any
further analysis in this case to “damage” to the “grate in question.” The
Amended Complaint alleged that the “Defendant knew or should have

known that the welded cross bars on the grate in question were ripped off

and therefore damaged|.]” SR 0163, Amended Complaint, § 25. The trial
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court held that “this matter shall proceed on those allegations in the

Plaintiffs’ proposed Amended Complaint, which allege damage to the

storm drain grate, which is subject to this litigation|.]” Appellee’s App. at

B-1.

After discovery, the City filed a Motion for Summary Judgment
asserting that the Godbes had not provided or obtained any facts to
suggest that there was damage to the “grate in question,” or that the City
had notice of any such damage. SR 0283. Godbes responded to the
City’s Motion for Summary Judgment (SR 1319) and filed the Plaintiffs’
Motion for Partial Summary Judgment (SR 0739). As they have
consistently done throughout this case, the Godbes responded with the
argument that the City was aware of the design issue, asserting that “[ijn
2007, the Standard Specifications for the City of Rapid City required the
use of Type B inlets with the V’ grates for protection of bikers in Rapid
City.” SR 1319, Plaintiff’s Response to Defendant’s Motion for Summary
Judgment, pp. 4-5.

However, in arguing that there was damage to the “grates” (“grates”
is specifically used here instead of “Grate 4” or the “grate in question”
because this is where the Godbes changed their theory to rely upon
damage to grates other than “Grate 4” or the “grate in question”), the
Godbes attempted to direct the trial court’s attention to eight grates, all

of which were not the grate that Julie Godbe alleges caused her accident.
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SR 1319, Plaintiff’s Response to Defendant’s Motion for Summary
Judgment, pp. 11-15.

In granting the City’s Motion for Summary Judgment, the trial
court held:

The duty of a governmental agency, such as the City, as it
concerns damages or defects on a public roadway is controlled
entirely by statute. In this case statutory liability is controlled by
SDCL 31-32-10. The Plaintiff has argued throughout this matter
than in 2007 the City of Rapid City adopted Standard
Specifications of the use of Type B inlets which had grates that
were not parallel to the roadway, that Don Brumbaugh, the City’s
30(b)(6) witness “admitted” that the specification is a safety
specification and that the City must comply with it. (Brumbaugh
Dep. 74:16-75:9). That Brumbaugh “acknowledged” that once
straps are torn off, the grate becomes damaged and in disrepair
(Brumbaugh Dep. 81:5-16). And that the city had “notice of the
traps created by parallel grates and that they are dangerous.”
(Brumbaugh Dep. 109:17-23). In summary, the City realized it had
a design problem in 2007, adopted a plan to rectify the problem in
2007, and negligently administered that plan, which led to Julie
Godbe’s accident and injury.

None of these arguments are in any way different than what the
Court has previously ruled on in its Memorandum Decision of
October 25, 2016.

Appellants’ App. at 003-004.
With respect to the Godbes’ claim that the grates were damaged,
the Court held:

In order to prevail on a motion for Summary Judgment, the moving
party must show there is an absence of a genuine issue of material
fact...Critical to this case, given the alleged damages and defects to
grate on East St. Patrick Street is the issue of whether the City had
notice of damage to the grate that Julie Godbe drove her bicycle into.
The Court concludes there has been no showing of a dispute of
material fact as to that issue, and that the Plaintiff has not alleged

13



any material fact that shows the City had notice of damage to the
grate Julie Godbe fell into.

The Plaintiffs have pled in paragraphs 18, 19, 20, 21, 22, 23, 24,
27, and 28 in their Amended Complaint (which notably are no
different than the paragraphs included in the original Complaint,
which the Court has previously dismissed) allege essentially that
the City was aware they had a design problem in 2007 in that the
type “B” inlet drains were parallel to the road which was not safe,
adopted a plan and policy to change the road, and that the plan
was negligently executed and or the grate cross straps were
negligently maintained. Lost in all this creative lawyering is any
indication the City had notice of damage (by flood, fire, snowplow,
etc.) to Grate 4, or for that matter, any of the other grates.

...Paragraph 25 in the Amended Complaint states the City “knew
or should have known the welded crossbars were ripped off and
thereby damaged...” but never put forward any material facts that
support that conclusion. How and when did the city know of a
snowplow (Plaintiff’s theory) damaged Grate 4 prior to the
accident? Plaintiffs keep returning to notice of a design defect and
neqgligent maintenance starting in 2007. This continued argument
wholly misses the point. East Saint Patrick Street was built with a
wildly dangerous grate system. The City realized it had problems
with the grates they had even back in 2007. The City may have
welded on Grate 4 before the accident and those wells may have
failed. But there has been absolutely no offering from the Plaintiff
that the City had notice about the post-welding damage to the
Grate...

This Court keep circling back to the issue of notice, but
specifically, notice of what? Notice of a design flaw that was
birthed with the road? A self-realized belief that parallel grates are
a horrible idea because of the inherent dangers they posed to
bicycles riding on the road? The review of the relevant case law...
leads this Court to conclude material/ relevant notice does not relate
to notice or knowledge of defects in the highway that were birthed
with the road. A defective design, no matter how eqgreqgious or even
obvious, cannot be the basis for municipal liability.

Appellants’ App. at 004-006 (emphasis added).
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Leading up to its conclusion, the trial court notes that “[ijn order to
prevail the Plaintiffs must show the City had notice the crossbars on Grate
4 were welded on prior to the accident (to avoid the issue of non-liability
if the roadway was still in its birth condition), that they were torn off
prior to the accident, and that the city had notice of this specific
damage to Grate 4.” Appellants’ App. at 008-009 (emphasis in original).
While the trial court ultimately focused on the issue of notice, the trial
court’s recitation of what the Godbes must prove is correct:

1. That there were crossbars welded on Grate 4 prior to Julie

Godbe’s accident (to avoid the issue of non-liability if the

roadway was still in its birthed condition);

2. That the crossbars were torn off of Grate 4 prior to the accident;
and

3. That the City had notice of damage to Grate 4.

Godbes’ claims fail as a result of their inability to provide any actual
evidence (other than Godbes’ counsel’s arguments) to satisfy all three of
these requirements.

1. STATEMENT OF THE FACTS

Julie Godbe fell while riding her bicycle over a storm drain grate on
E. St. Patrick Street in Rapid City. Godbes continuously suggest that for
more than 20 years, the City has had “notice” of a “dangerous condition”
on the roadway, in that the storm drain grates on E. St. Patrick Street
had bars that ran parallel to the curb instead of perpendicular, allowing

a bicycle tire to fall into the grate. Appellants’ Brief, pp. 13, 23, 24, 35.
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This argument was rejected in the trial court’s Memorandum Decision
(Appellee’s App. at A 1-8) and Order granting the City’s Motion to
Dismiss (Appellee’s App. at B 1-10), which Godbes do not appeal to this
Court.

As set forth above, both the trial court and the Godbes’ Amended
Complaint restricted further proceedings in this case to the “grate in
question,” Grate 4. Yet, the photographs the Godbes provided to this
Court in their Appellants’ Brief consist of grates: 11, 14, 15, C, D, F, and
G. Appellant’s’ Brief, pp. 14-17; Appellee’s App. at C 11, 14, 15, 18, 19,
21, 22. All of the grates referenced by Godbes lie East of Rapid Creek,
whereas the “grate in question,” Grate 4 is West of Rapid Creek.

In providing the mapping, the trial court had the benefit of a
blown-up map of Appellee’s App. at D 1-3. So as to provide this Court
with the best depiction, the City has provided the map both as a whole,
and in two parts, one lying primarily West of Rapid Creek (with no
crossbars) and one lying primarily East of Rapid Creek, where all the

crossbars are found.
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West of Rapid Creek




Because there is no evidence that there were any crossbars or straps
welded onto Grate 4 prior to Julie Godbe’s accident, Godbes cannot
establish damage, as is their burden under SDCL § 31-32-10, or that the
City had notice of the non-existent damage. Such is fatal to the Godbes’
claims.

ARGUMENT

I. THE TRIAL COURT CORRECTLY DETERMINED THAT THE
GODBES’ CLAIMS AGAINST THE CITY MUST FAIL, AS THE
GODBES DID NOT ESTABLISH TWO FUNDAMENTAL
PREREQUISITES TO THEIR CLAIM: (1) THAT JULIE GODBE’S
ACCIDENT WAS CAUSED BY “DAMAGE” TO THE ROADWAY, AND
(2) THAT THE CITY HAD KNOWLEDGE OF THE ALLEGED
“DAMAGE” THAT CAUSED JULIE GODBE’S ACCIDENT

A. STANDARD OF REVIEW

This Court’s standard of review for summary judgment is well
settled:

In reviewing a grant or a denial of summary judgment under SDCL
15-5-56(c), [the Court] must determine whether the moving party
demonstrated the absence of any genuine issue of material fact
and showed entitlement to judgment on the merits as a matter of
law. The evidence must be viewed most favorably to the nonmoving
party and reasonable doubts should be resolved against the
moving party. The nonmoving party, however, must present
specific facts showing that a genuine, material issue for trial exists.
[The Court’s| task on appeal is to determine only whether a
genuine issue of material fact exists and whether the law was
correctly applied. If there exists any basis which supports the
ruling of the trial court, affirmance of a summary judgment is
proper.

Hanna v. Landsman, 2020 S.D. 33, § 21 (citations omitted). In this case,

the Court must also deal with the existence of a duty in a negligence case
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under SDCL § 31-32-10. “The existence of a duty in a negligence action
is a question of law subject to de novo review by this Court.” Hohm v.

City of Rapid City, 2008 S.D. 65, 3, 753 N.W.2d 895, 898 (citing State
Auto Ins. Companies v. B.N.C., 2005 SD 89, 9 20, 702 N.W.2d 379, 3806).

B. THE HISTORY OF GOVERNMENTAL HIGHWAY LIABILITY

As early as 1894, this Court has held that counties are not liable
for defects in highways absent legislation to the contrary. Hohm, 2008
S.D. 65, § 5 (citing Bailey v. Lawrence County, 5 S.D. 393, 59 N.W. 219
(1894)). In Bailey, this Court affirmed a demurrer granted by the trial
court dismissing the claims brought against Lawrence County. The
plaintiff alleged, among other facts, that “the bridge upon which the
injury occurred was erected and constructed by, and under the direction
of, the defendant county” and that “by reason of the negligence of the
defendant, and disregard of its said duty, [the bridge] had become
unsafe, fallen out of repair, and was dangerous and unfit to be used, to
the knowledge of the defendant, at the time of the injury complained of.”
Bailey, 59 N.W. at 219-20. The defendant county alleged only that “no
county is liable for injuries from a defective bridge on a public highway,
without regard to the fact of whether or not the county, or its agents and
servants, had knowledge of such defect.” Id. at 220. The Court agreed,
holding that “while it is true that the legislature has imposed upon

counties the duty of keeping in repair the bridges on the public
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highways, and provided the method for raising revenue by taxation
requisite for such purpose, [] to hold that the counties are thereby made
liable for injuries caused by defects in such bridges, in the absence of
legislation making them so liable, would be a species of judicial
legislation.” Id. at 221. “The legislature not having, in terms, imposed
this liability upon counties, we must, under the great weight of authority
hold that no such liability exists in this state.” Id. at 222. Thus, Bailey
started the progeny of authority in South Dakota related to governmental
liability for defects in a roadway.

As the law has developed since 1894, the simple analysis is as
follows, there is no common law duty of municipalities with regard to
streets or highways. Hohm, 2008 S.D. 65, § 20. The enactment of SDCL
§ 31-32-10 (and its predecessors) abrogated any such duty and a
municipality can only be found liable if there is a violation of that
statute. Id.

In 1915, the South Dakota Legislature first enacted legislation
which has evolved into the present-day statute. The rule provided:

§ 1. Guards Erected—Repairs made. It shall be the duty of the road

supervisors of any township, town or city, and the county

commissioners of any county not fully organized into civil
townships, to keep all public roads and highways, culverts and
bridges in such condition as to render them safe and passable and
free from danger of accidents or injury to persons or property,
while in the lawful use thereof, and in case such roads, highways,
culverts or bridges shall become in whole or in part destroyed or

out of repair by reason of floods, fires or any other cause, to such
an extent as to endanger the safety of public travel, it shall be their
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duty upon receiving notice thereof to cause to be erected, for the
protection of travel and public safety, within twenty-four hours
thereafter, substantial guards over such defects, or across such
roads or highways, of sufficient height, width and strength to warn
and guard the public from accident or injury to the person or
property thereof, and it shall also be their duty to repair the same
within a reasonable time thereafter. It shall also be the duty of any
such supervisors to protect any abandoned public road or highway
with substantial guards as provided in this act.

§ 3. Damages. Any person shall have a cause of action against
such city, town, township or county for injury to persons or
property sustained by reason of any violation of the provisions of
this act...

Hohm, 2008 S.D. 65, J 9 (emphasis in original) (citing 1915 S.D.Sess.L.
ch. 210).

In 1939, the code was replaced by SDC § 28.0913, a statute
similar to today’s version of SDCL § 31-32-10. SDC § 28.0913 provided:

In case any highway, culvert, or bridge shall become in whole or in
part destroyed or out of repair by reason of floods, fires, or other
cause to such an extent as to endanger the safety of public travel,
it shall be the duty of the governing body or board under statutory
duty to maintain such highway, culvert, or bridge upon receiving
notice thereof to cause to be erected for the protection of travel and
public safety, within twenty-four hours thereafter, substantial
guards over such defect or across such highway of sufficient
height, width, and strength to guard the public from accident or
injury and to repair the same within a reasonable time thereafter.
It shall also be the duty of such governing body or board to guard
any abandoned public highway, culvert, or bridge in like manner.

Any person who shall sustain injury to person or property by
reason of any violation of this section shall have a cause of action
against the county, township, city, or town as the case may be for
such damages as he may have sustained.
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Hohm, 2008 S.D. 65, | 11 (citing SDC § 28.0913). As this Court noted in
Hohm, the changes in SDC § 28.0913 were significant for two reasons:

(1) SDC § 28.0913 “removed the broad duty imposed by § 8589 to
keep public highways safe and free from danger, retaining only
the limited duty to guard and repair highways that were
destroyed or out of repair;” and

(2) “the change applied not only to counties and townships, but
also to cities and towns.”

Id. at 19 12-13 (emphasis in original) (citations omitted). The present
day version of SDCL § 31-32-10 (which was also the version in existence
on the date of Julie Godbe’s accident) provides as follows:

If any highway, culvert, or bridge is damaged by flood, fire or other
cause, to the extent that it endangers the safety of public travel,
the governing body responsible for the maintenance of such
highway, culvert, or bridge, shall within forty-eight hours of
receiving notice of such danger, erect guards over such defect or
across such highway of sufficient height, width, and strength to
guard the public from accident or injury and shall repair the
damage or provide an alternative means of crossing within a
reasonable time after receiving notice of the danger. The governing
body shall erect a similar guard across any abandoned public
highway, culvert, or bridge. Any officer who violates any of the
provisions of this section commits a petty offense.

(emphasis added).!

1 Godbes allege that the change in language from “shall become in whole or in part
destroyed” to “is damaged” somehow evidences a determination by the Legislature that
the “in whole or in part” language was surplusage. Godbes have provided no support
for this assertion, nor would this assertion, even if true, impact the Court’s decision. In
fact, Godbes’ entire analysis is, itself, flawed as Godbe’s argue that the “in whole or in
part” language would add nothing to the meaning of “damage.” But, the Legislature
never used the “in whole or in part” language to modify “damage.” The Legislature used
the “in whole or in part” language to modify “destroyed.” But, the Legislature chose to
get rid of this language and insert “is damaged.” The “in whole or in part destroyed”
language became obsolete and has no impact on this case.
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After the enactment of SDC § 28.0913 in 1939, this Court has
identified and analyzed the duties of governmental agencies as it
concerns roadway maintenance on numerous occasions. In Gulbranson
v. Flandreau Twp., the Court held that “the source of a public entity's
liability for damages resulting from a defective highway is statutory.”
458 N.W.2d 361, 362 (S.D. 1990) (citing Dohrman v. Lawrence Co., 82
S.D. 207, 209, 143 N.W.2d 865, 867 (1966)). The Court went on to state
that “this Court has long held that SDCL 31-32-10 and 31-32-112 are
the statutes which prescribe the nature and extent of the duty imposed
upon public entities to protect the public from injury occasioned by
defective roads.” Id. (citing Dohrman, 143 N.W.2d at 867 (1966); Lipp v.
Corson Co., 76 S.D. 343, 346, 78 N.W.2d 172, 174 (1956)).

In Reaney v. Union County, the Court analyzed the 1939 change to
SDC § 28.0913. 69 S.D. 392, 395, 10 N.W.2d 762, 763, adhered to on
reh'g, 69 S.D. 488, 12 N.W.2d 14 (1943). In Reaney, the plaintiff was a
passenger in an automobile who drove through the guardrail of an

approach to a bridge. Id. at 762. The plaintiff was injured and sued the

It is assumed that Godbes make this argument, however thin, to argue that Godbes
need not prove damage to Grate 4, but rather any grate or any portion of the roadway.
Such an argument is barred under the cases interpreting SDCL § 31-32-10 and the
Godbes’ requirement to establish causation. Godbes’ argument that damage to a
different portion of the roadway than where Julie Godbe’s injury occurred contains
such a tenuous and strained nexus (if any nexus at all) between the damage and the
injury such that reasonable minds cannot differ that the damage to others grates did
not cause Julie Godbe’s injuries.

2 SDCL § 31-32-11 was repealed in 1986.
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county, alleging that “an insubstantial guardrail and a sharp left-hand
curve leading immediately to a narrow wooden approach to the bridge
rendered the highway dangerous and unsafe.” Id. The trial court
directed a verdict in favor of the county. On appeal, the issue addressed
by this Court was “[w]hether, in enacting SDC 28.0913, the legislature
intended to abridge the liability of counties for injuries resulting from
defects in the county highway system.” Id. The Court noted that “the
revision [to SDC § 28.0913] omits the provision of § 8589, supra,
charging the county with the duty ‘to keep the public highways, culverts
and bridges in such condition as to render them safe, passable and free
from danger of accident or injury to persons or property while in the
lawful use thereof;’ and retains the provisions charging it with the duty
to guard and repair highways which become in whole or in part
destroyed or out of repair by reason of floods, fires, or other causes, and
with the duty to guard abandoned highways.” Id. at 763. The Court
held:
The revised text is not a mere rearrangement of the substance of
the old statutes. We are not dealing with a change of phraseology
and punctuation. It is not just a case of the omission of words;
meaning has been obliterated. The broad general duty to maintain
a reasonably safe highway has been eliminated, and the specific
duty to guard and repair a damaged or destroyed highway has
been retained. To read the more extensive duty, out of language
which clearly and plainly but describes the lesser duty, would be to
distort the words employed by the legislature. This we are not at

liberty to do. The conclusion is unavoidable that the liability of the
county has been abridged by revision.
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Id. at 764. The Court determined that even assuming “that the county
had been derelict in it duties,” “these derelictions on the part of the
county cannot, by legitimate construction, be brought within the
embrace of the language of SDC 28.0913. The highway did not become
defective in the described respects because it had ‘become *** destroyed
or out of repair by reason’ of any cause. These defects were inherent in
the design or plan of the highway the county provided the public, and we
conclude that the present statute does not afford plaintiff a remedy for
injuries proximately caused thereby.” Id.

In Dohrman v. Lawrence County, the plaintiff, as special
administrator of an estate, sued the county and highway superintendent
for the wrongful death of his decedent, who was killed when he drove off
a steep hill on a sharp curve. 82 S.D. 207, 143 N.W.2d 865, 866 (1966).
Plaintiff’s theory of liability was that defendants were negligent in failing
to keep and maintain the road in a reasonably safe condition and in not
posting it with warning signs. Id. Plaintiff also alleged that defendants
had notice and knowledge of the condition of the road for several years
before the accident. Id. On a Motion to Dismiss filed by the county, the
trial court dismissed plaintiff’s claims, and this Court affirmed. In doing
so, the Court reaffirmed that there is no common law right of action

against a public entity for damages resulting from a defective highway,
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but instead, the sole basis for governmental liability is found in SDC
28.0913 (now SDCL § 31-32-10). The Court held:

The statute provides the nature and extent of the duty
imposed upon the county to protect the public from injury
occasioned by defective highways and bridges and
consequently the standard of care cannot be predicated on
principles of common law negligence. The county’s liability
must be determined from the standard of conduct imposed
by the statute and not the standard of a reasonably prudent

person.

Id. at 867 (emphasis added). Citing the repeal from the statute of a
public entity’s duty to keep roads safe, the Court found that their duty is
confined to “the specific duty to guard and repair a damaged or destroyed
highway.” Id. (citing Reaney, supra). “A failure to install adequate signs
warning of danger incident to a sharp curve or a steep hill is not a
violation of duty under the statute.” Id.

This Court has repeatedly affirmed this interpretation and
application of the statute. In Zens v. Chicago, Milwaukee, St. Paul & Pac.
R. Co., the plaintiff was injured when the bus in which he was riding hit
the soft shoulder of the defendant township’s road, went down the steep
grade of the adjacent drainage ditch, and rolled partially on its side. 386
N.W.2d 475, 476 (S.D. 1986). Plaintiff sued the township, alleging
negligent construction and maintenance of the road, and alleging the
road was “out of repair” by reason of the location and construction of the
drainage ditch. Id. at 477. Affirming its prior holdings, this Court

stated:
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Township's liability, if any, is thus determined by applying the
standard of conduct imposed by SDCL 31-32-10, rather than the
standard of conduct of a reasonably prudent person because there
is no common law right of action against a county or township for
recovery of damages resulting from a defective highway.

Id. at 478 (citations omitted). “No liability arises from inherent defects in
the design or plan of the highway provided the public.” Id. at 478. “This

is because statutory liability arises only in case a highway becomes out of

repair and does not arise when a highway is defectively birthed. Thus, no

liability is imposed for failure to install adequate signs warning of
highway dangers, and no liability is imposed for failure to install
adequate guardrails because these are inherent defects in the highway.”
Id. (internal citations omitted) (emphasis added).

In Wilson v. Hogan, the Court held that “the duty [identified in
SDCL § 31-32-10] is only to warn of danger and to make reasonably
timely repairs upon notice that a damaged roadway is creating a safety
hazard.” 473 N.W.2d 492, 496 (S.D. 1991) (emphasis added). “The

statute creates no duty to design or construct a roadway safely in the first

place.” Id. (emphasis added) (citing Gulbranson, 458 N.W.2d at 362;
Zens, 386 N.W.2d at 478). “Beyond this narrow statutory duty, there is
no common law duty that would permit a ‘right of action against a
[public entity] for recovery of damages resulting from a defective

2

highway.” Id. (citing Zens, supra).
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In Hohm, the Court conducted a detailed analysis of SDC §
28.0913, SDCL § 31-32-10, and all of the prior caselaw analyzing the
statutes. 2008 S.D. 65. The Court expanded the prior holdings related to
SDC § 28.0913 and SDCL § 31-32-10 to municipalities and specifically
the City of Rapid City. Id. at § 20. The Court analyzed the development
of statutory liability as follows:

Applying these principles to the original 1915 legislation on liability
for negligence in highway maintenance, we observe that chapter
210 imposed duties on the road supervisors of “any township,

town or city,” and on county commissioners to keep highways safe,
passable and free from danger; to erect guards over substantial
defects; and to complete repairs when such highways were
destroyed or fell out of repair. 1915 SDSessL ch 210, § 1 (emphasis
added)...

Clearly, the detailed provisions of chapter 210 express legislative
intent to design a complete scheme of responsibility and liability
for highway maintenance such that its requirements should be the
only ones that were obligatory. Robinson v. Minnehaha County, 65
S.D. 628, 277 N.W. 324 (1938)...

Consequently, chapter 210 did not merely restate the common-law
duty of municipalities as to maintenance of streets, it prescribed
the new statutory duties for cities, towns, counties and townships,
enacted criminal penalties, and created a civil cause of action for
violation of those duties. To paraphrase the Court's conclusion in
Burnett, it is clear from the degree of minuteness with which the
legislature went into the whole subject, that the act was intended
to be exclusive, and that it was the intent of the legislature to
repeal any other acts or provisions of common law pertaining to
the same subject.

Even if we were to determine that some vestige of the common-law
liability of municipalities survived the enactment of chapter 210 in
1915, we hold that it was fully abrogated by the 1939 statutory
revisions that eliminated the broad duty to maintain reasonably
safe highways and confined counties and townships, as well as
cities and towns, to the more limited duty to guard and repair
highways that are damaged or destroyed. See 1939 SDC §
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28.0913; Reaney, 69 S.D. at 396-97, 10 N.W.2d at 764; Dohrman,
82 S.D. at 210, 143 N.W.2d at 867.

Id. at 9 16-20.

Time and time again, this Court has been clear. The City’s liability
in this case stems solely and entirely from SDCL § 31-32-10. In order to
establish such a duty, Godbes must prove both that there was damage to
the roadway that caused Julie Godbe’s accident, and that the City had
notice of such damage.

Although the trial court has twice told the Godbes that their
argument related to the City’s lack of use of type “B” inlet or “Type V”
grate is a design issue for which there is no liability (one of which times
was in a decision not addressed or appealed by Godbes), the Godbes

again point this Court to the City’s “design specifications” for new

construction. Appellants’ Brief, p. 9. Godbes allege that the City has been
aware of this “dangerous condition” for more than 20 years. Appellants’
Brief, pp. 13, 23, 24, 35. Yet, this is the exact same argument squarely
rejected by this Court in Dohrman, 143 N.W.2d at 866-67. Godbes’ claim
related to the City’s use of parallel bars, a design issue, must be put to
rest.

C. THE GODBES DID NOT PROVIDE ANY FACTS TO ESTABLISH
THAT JULIE GODBE’S ACCIDENT WAS CAUSED BY “DAMAGE”
TO THE ROADWAY

Godbes attempt to establish “damage” to Grate 4 by providing the

Court with evidence of damage to other grates. On a basic level, Godbes
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would have this Court believe that because there may have been damage
to other grates, there must have also been damage to Grate 4. While still
questionable, this argument may have been more persuasive if there
wasn’t specific evidence related to Grate 4, which Godbes choose to
ignore. Godbes’ own submission of photographs of other grates clearly
shows that if those grates had welded crossbars, evidence of those

crossbars remains. Appellants’ Brief, pp. 14-17. Yet, there is absolutely

no evidence of crossbars on Grate 4.

Appellee’s App. at C 4.
Godbes’ expert witness testified that he believed that every grate
that had parallel bars was “in a state of damage and disrepair.”
Q: So, Carter, am I to understand you correctly that it’s your
opinion that every grate is parallel - meaning the grates that

run parallel with the curb — that you believe those grates are
what?
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A: They are — as of the date of — the photo was taken, they were
in a state of damage and disrepair.

SR 1349, Plaintiffs’ Response to Defendant’s Statement of Undisputed
Material Facts, p. 6, Response to SMF 16. The only “damage” noted by
Godbes’ expert was that the grates were “not protected.” SR 0320,
Affidavit of Robert J. Galbraith, Exhibit 10, p. 2. Godbes’ expert was not
a welding expert and could not offer an opinion on whether Grate 4 had
been welded on, but did testify that “I don’t think there is enough
evidence to show that every grate had bars welded across it.” SR 0320,
Affidavit of Robert J. Galbraith, Exhibit 10, p. 4.

The City’s expert was a “Qualified Welding Inspector” through the
American Welding Society and a current welding instructor at Western
Dakota Technical Institute. SR 0309, Affidavit of Charles Leeper, J 1;
Exhibit 1. Mr. Leeper concluded that “[c]onsistent with my findings, by
relying on my skill, knowledge, experience, education, and training in
welding, along with my qualification in welding and upon thorough
analysis, the grate in question subject to this litigation had never been
welded on before Ms. Godbe’s accident[.]” SR 0309, Affidavit of Charles
Leeper, J 4.2 Mr. Leeper specifically identified the “evidence of fillet weld
penetration on the grates to the East of Rapid Creek, compared to the

lack thereof on Grate 4.

3 While Godbes challenged the qualifications of Mr. Leeper, it is clear from the record itself that Mr.
Leeper is more than qualified and the Godbes failed to obtain or appeal any determination related to Mr.
Leeper’s qualifications.
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CLELS Steel Cross Bar Fillet Welds \ Evidence of Fillet Weld Penetration ‘

SR 1854, Affidavit of Robert J. Galbraith, Exhibit 18.

There simply is no evidence of any “damage” to Grate 4 prior to
Julie Godbe’s accident, other than perhaps the speculative assumptions
and leaps made by Godbes’ counsel. But, this Court has consistently

held non-movants to a higher standard. “The nonmoving party...must
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present specific facts showing that a genuine, material issue for trial
exists.” Hanna, supra.

Godbes next argue that Godbes are not required to show damage
to Grate 4, only damage to the E. St. Patrick Street roadway. Godbes
disagree that SDCL § 31-32-10 “requires that Godbe must prove that
they received notice of the damage to the specific grate that caused
Julie’s injuries.” Appellants’ Brief, p. 29. Godbes ignore both the
language of SDCL § 31-32-10 and the elements of negligence in general.
SDCL § 31-32-10 provides that “[i]f any highway, culvert, or bridge is
damaged by flood, fire or other cause, to the extent that it endangers the
safety of public travel, the governing body responsible for the
maintenance of such highway, culvert, or bridge, shall within forty-eight

hours of receiving notice of such danger, erect guards over such defect or

across such highway of sufficient height, width, and strength to guard

the public from accident or injury and shall repair the damage or provide

an alternative means of crossing within a reasonable time after receiving
notice of the danger|[.]” (emphasis added). SDCL § 31-32-10, by its very
language, absolutely requires the governing body to protect from the
damage for which it has notice in that the governing body must “erect
guards over such defect,” but no such requirement is included that
requires the governing body to erect guards over defects for which the

body was not provided notice.
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The slippery slope of the Godbes’ request to this Court to expand
the governmental liability in SDCL § 31-32-10 would be astronomical.
Under Godbes’ theory, notice of damage to a storm drain grate on Omaha
Street/Highway 44 in downtown Rapid City would place all of Highway
44 in a state of “damage” or “disrepair.” Under Godbes’ theory, that
damage in downtown Rapid City would create governmental liability for
damage to a storm drain grate in Rapid Valley (on Highway 44) 5 miles
away, a bridge failure near the Rapid City Regional Airport (on Highway
44) 10 miles away, or elsewhere on Highway 44 which traverses the
entire length of the State of South Dakota, through Lennox and into
Interstate 29.

This Court has addressed this issue. In Kiel v. DeSmet Twp., this
Court held that “[o]bviously, the main obligation [] under this statute
(SDCL 31-32-10) is to repair all defects in a [] highway which endanger
the safety of public travel. Incidentally the statute also imposes a
secondary duty [] to erect temporary guards over defects, where needed,
until repairs are made.” 90 S.D. 492, 496, 242 N.W.2d 153, 155 (1976).
There is a distinction, however, between warning signs (or grates) that
have been erected (or welded) and warning signs (or grates) that have not
been erected (or welded). As the Court holds:

‘Significantly, the warning signs involved in the Reaney and

Dohrman cases had never been in existence so their absence could

not be considered a defect which damaged, destroyed, or caused the
highway to be out of repair. In the present action it is alleged a
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warning sign incident to the dangerous curve had originally been
installed and maintained. During some road construction the
warning sign was removed and never replaced.

‘Unless the dangerous curve was eliminated by the road
construction the county was under a duty to replace the warning
sign as directed in SDC 1960 Supp. 28.0901 (now SDCL 31-28-6):

It may be assumed that public authorities in the discharge of their
duties under this statute have a measure of discretion in
determining what curves, crossings, and other points of danger
require a warning sign and failure to erect or install one is not
ordinarily actionable, Reaney v. Union County and Dohrman v.
Lawrence County, supra.

Id. at 496 (emphasis added). Godbes’ argument that they must prove
damage to the “roadway” and not the specific grate flies in the face of
Kiel. Even if the City had installed crossbars on the grates East of Rapid
Creek (it did not), the failure to install or erect grates West of Rapid
Creek is not actionable. Because crossbars West of Rapid Creek “had
never been in existence...their absence could not be considered a defect
which damaged, destroyed, or caused the highway to be out of repair.”
Kiel, supra.

The general principles/elements of negligence itself similarly
preclude such a result. “The three necessary elements of actionable
negligence are (1) a duty on the part of the defendant; (2) a failure to
perform that duty; and (3) an injury to the plaintiff resulting from such a
failure.” such a result.” Kuehl v. Horner (J.W.) Lumber Co., 2004 S.D. 48,

9 10, 678 N.W.2d 809, 812. While causation is generally a question
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reserved for the jury, where reasonable minds cannot differ, the question
is for the Court. Howard v. Bennett, 2017 S.D. 17, 1 8, 894 N.W.2d 391,
395. On this issue, reasonable minds cannot differ - if the City had
notice of damage to Grate 15, under no set of facts could it be alleged or
proven that Grate 15 caused Julie Godbe’s injury when all parties agree
Julie Godbe fell at Grate 4.

Godbes make several additional arguments to attempt to “muddy
the water” in hopes that they can create enough confusion for the Court
to state there must be a fact question which precludes summary
judgment. None of these arguments have any bearing on the analysis set
forth above, nor are they even factually accurate. Godbes argue
throughout their brief that the City “destroyed” the grates and “evidence
of its wrongdoing.” Appellants’ Brief, pp. 23, 27, 28, 29, 36. Godbes’
suggestion that the City destroyed the grates is baffling in light of the fact
that the City’s counsel, Mr. Galbraith, and Godbes’ counsel, Mr.
Beardsley, looked at the grates together on November 28, 2018. SR 2049,
Affidavit of Robert J. Galbraith, 9 6-8.

Godbes then argue that the City admitted in its Answer that the
City had welded crossbars on Grate 4 prior to Julie Godbe’s accident.
Appellants’ Brief, pp. 25-26. Godbes cite the Court to paragraph 8 of the
Answer to Amended Complaint. Appellants’ Brief, p. 25. Paragraph 8

provides:
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As it concerns paragraphs 21, 25, 26, and 28, the Defendant denies
that the “crossbars” as alleged by the Plaintiffs were welded onto the
storm drain grate on or before July 27, 2015; further, Defendant
affirmatively alleges that the placement of “crossbars” on the storm
drain grate was a subsequent remedial measure which does not
constitute “damage” as the same is identified in SDCL § 31-32-10
and is inadmissible in any event under SDCL § 19-19-407.
(emphasis added). SR 0172, q 8. Godbes then argue that “[bJut while the
City claims the crossbars were placed as a remedial measure, this cannot
be the case.” Appellants’ Brief, p. 25. The creativity in Godbes’
argument, while interesting, is entirely flawed. Godbes argue that “[a]n
attorney can make an admission that is binding upon his client and
relieves the opposing party of the duty to present evidence on that issue.”
Appellant’s Brief, p. 26. And yet, somehow, Godbes attempt to persuade
this Court that an Answer that specifically denies the allegation Godbes
seek to allege, somehow constitutes an admission of that allegation. It is
true that after Julie Godbe’s accident, Godbes’ counsel (who she clearly
hired after her accident) sent numerous letters to the City demanding
that the City do something about the grates, and the City welded straps
on E. St. Patrick Street after the photographs were taken in October of
2015. SR 1854, Affidavit of Robert J. Galbraith, 9 4-5, Exhibits 3 and
4; SR 2049, Affidavit of Robert J. Galbraith, {9 2-8; Exhibits 1 through
5. In any event, as alleged in paragraph 8 of the Answer to Amended

Complaint, a subsequent remedial measure is “[wlhen measures are

taken that would have made an earlier injury or harm less likely to occur,
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evidence of the subsequent measures is not admissible ...” SDCL § 19-
19-407.

Finally, Godbes allege that all of the City employees agree that the
“City would not weld crossbars on a few grates and skip others” and that
“all agreed that the welding took place before the incident.” Appellants’
Brief, p. 25. Essentially, Godbes’ counsel asked the city employees to
look at the same photographs Godbes have now provided to this Court of
the grates East of Rapid Creek. While Godbes provide the Court with a
citation to the Appellants’ Appendix, Godbes don’t provide the Court with
the actual testimony. A portion of the questioning of Don Brumbaugh,
the City’s 30(b)(6) designee in included below:

Q: And I'm going to show you, and I'm going to start with

number 10 and we’re going to come back. But number 10 is
on St. Patrick Street and -

A: Between Sedivy and Creek Drive?
Q: Yes.

A: Okay.

Q:

And you’ll see the reference on Exhibit 10 to number 10
[which is Grate 10], correct?

A: I see that.

Q: So I just want to turn to 10 because I'm not going to cover all
of these, but 10 is on your Google map and it’s on St. Patrick
Street and it’s to the east of the grate in question, number 4,
correct?
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A: Correct.

Q: And on this particular grate, it looks like weld marks. Do you
see that?
A: Yes.

Q: Turn to number 11, Exhibit 11, number 11. That has some
bars on it, straps on it and some that are missing, correct?
Yes.

Appellants’ App. at 30. Grates 10 and 11 are included here for the

Court’s convenience.

Appellee’s App. at C 10.
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Appellee’s App. at C 11.

Indeed, Brumbaugh did testify that the weld on Grate 11 appeared

to be old:

Q: Well, then the welds we’re looking at on Exhibit 11 which
were taken in mid October, 2015, are not new welds, are
then?

A: No. Those appear to be old to me.

Appellants’ App. at 032. But, as set forth throughout this brief, as well
as the numerous briefs to the trial court, Godbes attempt to use Don
Brumbaugh, or other City employees’ testimony related to grates 10, 11,
13, 14, 15, A, C, D, F, and G to somehow suggest that Grate 4 was in the

same condition or underwent the same fate is misleading and contrary to

the actual evidence involving Grate 4, which Godbes chose not to provide
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to this Court. As Don Brumbaugh identified, from those grates that did
have crossbars on them (East of Rapid Creek), those crossbars were
welded by someone other than the City. SR 1849, Affidavit of Don
Brumbaugh, § 3. At no time between 2004 (when the City acquired E.
St. Patrick Street from the South Dakota Department of Transportation)
and July 27, 2015 (the date of Julie Godbe’s accident), was Mr.
Brumbaugh (the Superintendent of Streets for the City), aware of the City
ever welding bars or straps across those grates. SR 1849, Affidavit of Don
Brumbaugh, {9 4-5.

D. THE GODBES DID NOT PROVIDE ANY FACTS TO ESTABLISH
THAT THE CITY HAD KNOWLEDGE OF THE ALLEGED “DAMAGE”
THAT CAUSED JULIE GODBE’S ACCIDENT

As a fundamental principle, the City could not have notice of
damage that does not exist. The trial court pondered this very question:

This Court keep circling back to the issue of notice, but
specifically, notice of what? Notice of a design flaw that was birthed
with the road? A self-realized belief that parallel grates are a
horrible idea because of the inherent dangers they posed to
bicycles riding on the road? The review of the relevant case law...
leads this Court to conclude material/relevant notice does not
relate to notice or knowledge of defects in the highway that were
birthed with the road. A defective design, no matter how egregious
or even obvious, cannot be the basis for municipal liability.

Appellants’ App. at 006. Even in their submission to this Court, Godbes
still have not answered this basic question, or otherwise asserted the
City had notice (actual or constructive) of anything other than design

standards of storm drain grates. The City’s knowledge of a better design,
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even if the City has not yet implemented that knowledge (the design
standards applied to new construction which hadn’t been completed on
E. St. Patrick Street), simply cannot lead to municipal liability.

Godbes now, for the first time, assert that the City’s knowledge can

be actual or constructive. As this Court has held, “[o|rdinarily an

issue not raised before the trial court will not be reviewed at the appellate
level.” Ronan v. Sanford Health, 2012 S.D. 6, § 14, 809 N.W.2d 834, 837
(citing State v. Gard, 2007 S.D. 117, q 15, 742 N.W.2d 257, 261). “The
trial court must be given an opportunity to correct any claimed error
before we will review it on appeal.” Id. The term, “constructive notice”
does not appear in the record below. In any event, even if the Court
considers the argument, Godbes claim still fails as Godbes still must
answer the basic question: what evidence exists in the record that the
City had actual or constructive notice of damage to Grate 4? Godbes
have not, and cannot, provide an answer to that question without
referring to the design standards, for which the City has no liability
pursuant to SDCL § 31-32-10.

Because the Godbes did not provide any evidence of “damage” to
Grate 4, the storm drain grate where Julie Godbe’s accident occurred,
and because the Godbes did not provide any evidence that the City had

notice, actual or constructive of any such damage, the trial court’s Order
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of Dismissal related to the Godbes’ claims against the City must be
affirmed.
CONCLUSION

For the foregoing arguments and authority set forth herein, the
Appellee, the City of Rapid City, respectfully requests that this Court
affirm the trial court’s entry of summary judgment in favor of the City of
Rapid City and Order of Dismissal.

Dated this 17t day of July, 2020.

NOONEY & SOLAY, LLP

/s/ Robert J. Galbraith

JOHN K. NOONEY

ROBERT J. GALBRAITH

Attorneys for Appellee, City of Rapid City
326 Founders Park Drive / P. O. Box 8030
Rapid City, SD 57709-8030

(605) 721-5846

john@nooneysolay.com
robert@nooneysolay.com
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Setienth Judicial Civenit Court
P.O. Box 230
Rapid City SD 57709-0230
(605) 394-2571

CIRCUIT JUDGES MAGISTRATE JUDGES COURT ADMINISTRATOR
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October 25, 2016

John Nooney Steven and Michael Beardsley
632 Main Street 4200 Beach Drive, Suite 3
Rapid City, SD, 57709 Rapid City, SD 57709

RE: Godbe & Godbe v. City of Rapid City, SD; Civil No. 16-744; Motion to
Dismiss

Counsel:

Defendant motioned this Court to dismiss the complaint pursuant to
South Dakota Codified Laws {(“S.D.C.L.”) § 15-6-12(bj(5)}, claiming that
Plaintiffs have not alleged facts to sustain a claim for either negligence or
loss of consortium. The Court considered the record, briefs and the
arguments of counsel, and being fully advised as to all matters pertinent
hereto, for the reasons set forth below, the Defendant’s motion to dismiss
is GRANTED.

Background
This action arose after Plaintiff, Julie Godbe, fell while riding her bicycle
on East Saint Patrick Street in Rapid City, SD on July 27, 2015. The fall

occurred because the front tire of her bicycle fell into a storm drain grate. The

Appellee's App. A 001



roadway where the fall occurred was on a public roadway within the city.
Godbe suffered serious physical and emotional injuries as a result of the
accident. Plaintiffs Julie and David Godbe filed suit claiming Negligence and
Negligent Maintenance and Repair by the City of Rapid City, and Loss of
Consortium. Defendant filed a motion to dismiss based on Plaintiffs’ failure to

state a claim upon which relief may be granted.

Analysis

A motion to dismiss for failure to state a claim upon which relief can be
granted, pursuant to 3.D.C.L. § 15-6-12(b}(5), “tests the law of a plaintiff's
claim, not the facts which support it.” Brooks v. Milbank Ins. Co., 2000 S.D.
16, 1 14, 605 N.W.2d 173, 177 (quoting Thompson v. Summers, 1997 S.D. 103,
1 S, 567 N.W.2d 387, 390). When considering a motion to dismiss, the court
must accept as true all facts properly pleaded in the complaint and any
conclusions that the court can reasonably draw from those facts. N. Am. Truck
& Trailer, Inc. v. M.C.I. Commc'n Servs., Inc., 2008 S.D. 45, § 6, 751 N.W.2d
710, 712. The court should not dismiss the action if “in the light most favorable
to the plaintiff, and with doubt resolved in his or her behalf, the complaint
states any valid claim of relief.” Brooks, 2000 S.D. 16, § 14, 605 N.W.2d at 177
(quoting Schlosser v. Norwest Bank South Dakota, 506 N.W.2d 416, 418 (S.D.
1993)). While the Court must accept factual allegations as true, “the court is

free to ignore legal conclusions, unsupported conclusions, unwarranted
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inferences and sweeping legal conclusions cast in the form of factual
allegations.” Nygaard v. Sioux Valley Hosp. & Health System, 731 N.W.2d 184,
190 (8.D. 2007} (quoting Wiles v. Capitol Indemnity Corp., 280 F.3d 868, 870
(8th Cir. 2002)}.

When ruling on a motion to dismiss, a court generally may not consider
materials outside the pleadings. Noble Sys. Corp. v. Alorica Cent., LLC, 543 F.3d
978, 982 (8th Cir. 2008)!. However, the United States Supreme Court noted
that while the court must consider the complaint in its entirety, it must also
consider “documents incorporated into the complaint by reference” Tellabs, Inc.
v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007). This court may
“consider some public records, materials that do not contradict the complaint
or materials that are ‘necessarily embraced by the pleadings.” Noble Sys. Corp.,
LLC, 543 F.3d at 982 (court considered financing statement on file with the
state of Minnesota} See also Porous Media Corp. v. Pall Corp., 186 F.3d 1077,
1079 (8th Cir.1999) (court reviewed transcript from hearing before Judge
Davis); SA Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure:
Civil 2d § 1357, at 299 (1990) (court may consider “matters of public record,
orders, items appearing in the record of the case, and exhibits attached to the
complaint”). A motion to dismiss should not survive simply because a plaintiff
deliberately omits references to documents upon which their claims are based.
Pension Benefit Guaranty Corp. v. White Consol. Indus., 998 F.2d 1192, 1196

(3d Circ. 1993).

' A motion to dismiss pursuant to $.D.C.L. § 15-6-12(b)}(5) is similar to its federal counterpart (Federal Rules of
Civil Procedure 12(bX6}). Janklow v. Viking Press, 378 N.W.2d 875, 877 (8.D. 19835).

Lo
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On July 27, 2015, the Plaintiff Julie Godbe was riding her bicycle on
East St. Patrick Street near the right-hand curb of the roadway as permitted by
Rapid City Ordinance. Her front tire fell into a storm drain grate causing her to
catapult over the handlebars and land on her face, causing serious physical
and emotional trauma. The storm drain grate had steel bars that ran parallel
to the curb, wide enough to allow a bicycle tire to get lodged between the bars.

On May 1, 2007 the City Public Works Department identified and
implemented “Type B” drain grates with “Type V” perpendicular grates as a
safer design for City storm drains. It has not been alleged that anyone outside
of the City management brought this issue to the attention of the City, instead
the City realized it may have a safety problem on its own.

After May 1, 2007 only storm drains with “Type V” perpendicular drain
grates met City Infrastructure Design Criteria. Any drain grates which were
not “Type V” were “out of repair” as established under and by City
specifications.

Plaintiffs claim the City had notice of issues of the drain system on or
after May 1, 2007, that the failure of the City to replace the drain system with a
“Type V” drain breached the statutory duty to repair under SDCL 31-32-10 and
that failure to erect a warning sign approaching the point of danger was a
further breach of duty under SDCL 31-28-6. Alternatively, Plaintiffs argue the
City is liable under the “ministerial function” doctrine outlined in Norberg v.
Hagna, 46 S.D. 568, 195 N.W. 438, 440 (1923). Essentially the argument boils

down to the fact the City started the process of replacing the parallel grates
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(like the one Julie Godbe drove her bicycle into) but didn*t fix alt of them,
leading to the scenario where Julie Godbe had her accident.

In support of Defendant’s motion to dismiss, the Defendant relies on a
long line and history of cases in South Dakota outlining the duty of the State,
counties and municipalities as it relates to roadway maintenance and repair.
The main thrust of the Defendant’s argument is that such a duty arises only
out of statute, and the controlling statute is SDCL 31-32-10. Upon a plain
reading of the statute, the Defendant argues, there was no "notice” or “damage”
to the storm grate in question, but that the grate was “birthed with the road”
and if anything is a result of an improper, faulty, and unsafe design upon its
original installation.

NEGLIGENCE CLAIMS

The Plaintiffs have alleged two negligence claims. “The existence of a
duty in a negligence action is a question of law{.]” Hohm v. City of Rapid City,
2008 S.D. 65 §3, 753 N.W.2d 895, 898 (citing State Auto Ins. Companies v.
B.N.C.,, 2005 SD 89, 120 702 N.W.2d 379, 386}. In this case, both parties have
stated that the applicable statutory law in question is SDCL 31-32-10. Two
elements of 31-32-10 are “damage” and the “receiving [of] notice [of damage].
The Plaintiff argues that in 2007 the City was put on notice because an
internal audit of the grates being used were deemed to be unsafe and were to
be replaced by Type V drain grates. Substitution of Type V drain grates did not

occur at the location of the accident in this case.
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The Court agrees with the Defendant that the pleadings fail on the
allegation of both triggers for the existence of a duty by the City. There is no
factual allegation the City had received notice, or was otherwise aware of
damage to the storm drain grate where Julie Godbe fell. As importantly, the
Plaintiffs do not allege the storm drain grate in question is in some way
damaged or in different shape or condition than it was when the roadway was
“birthed”. If the pleadings, taken as fact, are true, the City was aware of a
design defect in the grates and roadway that existed in 2007 but they were not
“damaged” as contemplated by the statute in question. The fact the City was
aware of a design defect in the road does not equate to “damage” under SDCL

31-32-10.

To broaden the definition of design defects in roadways as the Plaintiff’s ask
this Court to do, would fly in the face of Hohm. Such a liberal interpretation of
“damage” under SDCL 31-32-10 would undermine the legislative purpose and
judicial holdings of what necessary prerequisites must exist (and be pled)
before a claim of breach of duty (and negligence) can proceed under the
statute. Again, assuming the pleadings as fact for purposes of the Motion to
Dismiss, the Court finds the “damage” and “notice” requirements of SDCL 31-

32-10 have not been met.

Given this finding by the Court, the secondary negligence claim that the
Defendants were under a duty under SDCL 31-28-6 to erect “a substantial and

conspicuous warning sign....approaching a peint of danger,” also fails. Since
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the Court has found the City had no duty to design or construct a roadway
safely in the first place, and that the facts alleged in the Complaint, taken as
true, do not outline a breach of duty under SDCIL 31-32-10, there is no

continuing breach of duty to install warning signs.

The Plaintiff’s claim that the failure to follow its own specifications and
failure to maintain and repair the grate in question is a “ministerial function”
allowing liability under a negligence claim also fails. The sole duty arising out
of roadway liability exists only in SDCL 31-32-10. Hohm, 2008 S.D. 65 720.
The attempt to bootstrap a “ministerial duty” under SDCL 31-32-10 will not be

allowed to proceed.

LOSS OF CONSORTIUM

The final claim of the Plaintiffs, for loss of consortium is a derivative claim
to the negligence claims. Titze v, Miller, 337 NW.2d 176, 177 (8.D. 1983). The
Court has found that the negligence claims of the Plaintiffs have failed.
Therefore, the derivative claim of loss of consortium as a result of the accident

also fails.
CONCLUSION

The Plaintiffs failed to state a claim for negligence under both theories, their

remaining claims are derivative and therefore the entire claim is dismissed.

For the reasons set forth above, the Court GRANTS Defendant’s motion to
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dismiss.

s
Dated this 72 _ day of October, 2016.

FOR THE COURT

2 &
ot

gonorable Matthew M. Brown

ircuit Court Judge
Seventh Judicial Circuit

ATTEST:

RANAE TRUMAN,
CLERK OF COURTS

Pennington County, SD
FILED
iN CIRCUIT COURT
OCT 2& 2016

Rana«;ﬁg%@ﬁerk of Courts
By, Deputy
' "

L)
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

} S8
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT
JULIE GODBE, )
DAVID GODBE 51CIV16-000744
Plaintiifs, ORDER

Vs,

CITY OF RAPID CITY, SOUTH
DAKOTA,

Defendant.

THIS MATTER having come before the Court on the Defendant’s Motion
to Dismiss on October 4, 2016, and on the Plaintiffs’ Motion to Amend
Complaint on December 9, 2016, the Plaintiffs, Julie Godbe and David Godbe,
appearing through their counsel of record, Steven C. Beardsley and Michael 5.
Beardsley, the Defendant, the City of Rapid City, appearing through its counsel
of record, John K. Nooney and Rebert J. Galbraith, the Court having had an
opportunity to consider the submissions of the parties, as well as the content
of the file herein, and hear argument of counsel, it is hereby

ORDERED that the Defendant’s Motion to Dismiss 1s hereby GRANTED,
without prejudice; and it is further

ORDERED that .the Plaintiffs’ Motion to Amend Complaint is hereby
GRANTED, and that this matter shall proceed on those allegations in the
Plaintiffs’ proposed Amended Complaint, which allege damage to the storm

drain grate, which is subject to this litigation; and it is further
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ORDERED that the Court incorporates the Memorandurm Decision, dated
October 25, 2016, attached hereto as Exhibit 1 and incorporated herein by this
reference, and that any and all allegations related to the design of the storm
drain grate, which is subject to this litigation, are hereby dismissed, with
prejudice, consistent with the Memorandum Decision.

Dated this f? day of January, 2017.

BY THE COURT: Y

ATTEST: /
Renae Truman /

@NORABLE Méﬂ‘THEw M. BROWN
ircuit Court Judge

pamiﬁgtm Cﬁi!ﬁi‘.?, &p
i C!RCL.-IT C‘GUR‘%’

JAN §7 200
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Seventh Fubicial Civeuit Conrt
P.O. Box 230
Rapid City SD 57709-0230
(605) 394-2571

CIRCUIT JUDGES MAGISTRATE JUDGES COURT ADMINISTRATOR
Craig A, Pfeifle, Presiding fudge Scou M. Bogue Kristi W, Esdman
patthew M, Brown Tedd . Hyronimus
Jefl W, Davis Bemard Schuchmann
Wally Eklund Maryz V. Tellinghuisen
Robern Gusinsky
Heidi L, Linngren
Rober A. Mande)

Jane Wipf Pfeifle

October 25, 2016

John Nooney Steven and Michael Beardsley
632 Main Street 4200 Beach Drive, Suite 3
Rapid City, SD, 57709 Rapid City, SD 57709

RE: Godbe & Godbe v. City of Rapid City, Sb; Civil No. 16-744; Motion to
Dismiss

Counsel;

Defendant motioned this Court to dismiss the complaint pursuant to
South Dakota Codified Laws (“S.D.C.L."} § 15-6-12(b}(5), claiming that
Plaintiffs have not alleged facts to sustain a claim for either negligence or
loss of consortium. The Court considered the record, briefs and the
arguments of counsel, and being fully advised as to all matters pertinent
hereto, for the reasons set forth below, the Defendant’s motion to dismiss
is GRANTED.

Background
This action arose after Plaintiff, Julie Godbe, fell while riding her bicycle
on East Saint Patrick Street in Rapid City, SD on July 27, 2015, The fall

occurred because the {ront tire of her bicycle fell into a storm drain grate. The
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roadway where the fall occurred was on a public roadway within the city.
Godbe suffered serious physical and emotional injuries as a result of the
accident. Plaintiffs Julie and David Godbe filed suit claiming Negligence and
Negligent Maintenance and Repair by the City of Rapid City, and Loss of
Consortium. Defendant filed a motion to dismiss based on Plaintiffs’ failure to

state a claim upon which relief may be granted,

Analysis

A motion to dismiss for failure to state a claim upon which relief can be
granted, pursuant to S.D.C.L, § 15-6-12(b}{5), “tests the law of a plaintiff’s
claim, not the facts which support it.” Brooks v. Milbank Ins. Co., 2000 8.D.
16, 4 14, 605 NW.2d 173, 177 {quoting Thompson v. Summers, 1997 S.D. 103,
1 S, 567 N.W.,2d 387, 390}. When considering a motion to dismiss, the court
must accept as true all facts properly pleaded in the complaint and any
conclusions that the court can reasonably draw from those facts. N. Am. Truck
& Trailer, Inc. v. M.C.I, Comme’n Servs., Inc., 2008 $.D. 45, § 6, 751 N.W.2d
710, 712. The court should not dismiss the action if “in the light most favorable
to the plaintiff, and with doubt resolved in his or her behalf, the complaint
states any valid claim of relief,” Brooks, 2000 8.D. 16, § 14, 605 N.W.2d at 177
{quoting Schlosser v. Norwest Bank South Dakota, 506 N.W.2d 416, 418 (S.D,
1993)). While the Court must accept factual allegations as true, “the courtis

free to ignore legal conclusions, unsupported conclusions, unwarranted
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inferences and sweeping legal conclusions cast in the form of factual
allegations.” Nygaard v. Sioux Valley Hosp. & Health System, 731 N.W.2d 184,
190 {S.D. 2007) {quoting Wiles v. Capitol Indemnity Corp., 280 F.3d 868, 870
{8th Cir. 2002)).

When ruling on a motion to dismiss, a court generally may not consider
materials outside the pleadings. Noble Sys. Corp. v. Alorica Cent., LLC, 543 F.3d
978, 982 (8th Cir. 2008}!). However, the United States Supreme Court noted
that while the court must consider the complaint in its entirety, it must also
consider “documents incorporated into the complaint by reference” Tellabs, Inc.
v. Makor Issues & Rights, Lid., 551 U.S. 308, 322 (2007). This court may
“consider some public records, materials that do not contradict the complaint
or materials that are necessarily embraced by the pleadings.” Noble Sys. Corp.,
LLC, 543 F.3d at 982 (court considered financing statement on f{ile with the
state of Minnesota) See also Porous Media Corp. v. Pall Corp., 186 F.3d 1077,
1079 {8th Cir.1999)} (court reviewed transcript from hearing before Judge
Davis); 5A Charles A. Wright & Arthur R. Miller, Federal Practice tﬁnd Procedure:
Civil 2d § 1357, at 299 {1990) (court may consider “matters of public record,
orders, items appearing in the record of the case, and exhibits attached to the
complaint”). A motion to dismiss should not survive simply because a plaintiif
deliberately omits references to documents upon which their claims are based,

Pension Benegfit Guaranty Corp. v. White Consol. Indus., 998 F.24 1192, 1196

(3d Circ. 1993).

' A motion to dismiss pursuant to S.D.C.L. § 15-6-12(b)(5) is similar to its federal counterpart (Federal Ruies of
Civil Procedure 12{b}(6)). Jankicw v, Viking Press, 378 W.W.2d 875, 877 (8.D. 1985).
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On July 27, 2015, the Plaintiff Julie Godbe was riding her bicycle on
East St. Patrick Street near the right-hand curb of the roadway as permitted by
Rapid City Ordinance. Her front tire fell into a storm drain grate causing her to
catapult over the handlebars and land on her face, causing serious physical
and emotional trauma, The storm drain grate had steel bars that ran paralle]
to the curb, wide enough to allow a bicycle tire to get lodged between the bars.

On May 1, 2007 the City Public Works Department identified and
implemented “Type B” drain grates with “Type V” perpendicular grates as a
safer design for City storm drains. It has not been alleged that anyone outside
of the City management brought this issue to the attention of the City, instead
the City realized it may have a safety problem on its own.

After May 1, 2007 only storm drains with “Type V” perpendicular drain
grates met City Infrastructure Design Criteria. Any drain grates which were
not “Type V* were “out of repair” as established under and by City
specifications. |

Plaintiffs claim the City had notice of issues of the drain system on or
after May 1, 2007, that the failure of the City to replace the drain system with a
“Type V" drain breached the statutory duty to repair under SDCL 31-32-10and
that failure to erect a warning sign approaching the point of danger was a
further breach of duty under SDCL 31-28-6. Alternatively, Plaintiffs argue the
City is liable under the “ministerial function” doctrine outlined in Norberg v,
Hagna, 46 8.D. 568, 185 N.W. 438, 440 (1923}. Essentially the argument boils

down to the fact the City started the process of replacing the parallel grates
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(like the one Julic Godbe drove her bicycle into) but didn’t fix all of them,
leading to the scenario where Julie Godbe had her accident.

In support of Defendant’s motion to dismiss, the Deferndant relies on a
long line and history of cases in South Dakota outlining the duty of the State,
counties and municipalities as it relates to roadway maintenance and repair.
The main thrust of the Defendant’s argument is that such a duty arises only
out of statute, and the controlling statute is SDCL 31-32-10. Upon a plain

reading of the statute, the Defendant argues, there was no "notice” or “damage”

to the storm grate in question, but that the grate was “birthed with the road”
and if anything is a result of an improper, faulty, and unsafe design upon its

original installation.

NEGLIGENCE CLAIMS

The Plaintiffs have alleged two negligence claims. “The existence ofa
duty in a negligence action is a question of law[.]” Hohm v. City of Rapid Cily,
2008 8.D. 65 {3, 753 N.W.2d 895, 898 (citing State Auto Ins. Companies v,
B.N.C., 2005 SD 89, 420 702 N.W.2d 379, 386). In this case, both parties have
stated that the applicable statutory law in question is SDCL 31-32-10. Two :
elements of 31-32-10 are “damage” and the “receiving [of] notice [of damage|. S
The Plaintiff argues that in 2007 the City was put on notice because an |

internal audit of the grates being used were deemed to be unsafe and were to

be replaced by Type V drain grates. Substitution of Type V drain grates did not

occur at the location of the accident in this case.
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The Court agrees with the Defendant that the pleadings fail on the
allegation of both triggers for the existence of a duty by thé City. There is no
factual allegation the City had received notice, or was otherwise aware of
damage to the storm drain grate where Julie Godbe fell. As importantly, the
Plaintiffs do not allege the storm drain grate in question is in some way
damaged or in different shape or condition than it was when the roadway was
“birthed”. If the pleadings, taken as fact, are true, the City was aware of a
design defect in the grates and roadway that existed in 2007 but they were not
“damaged” as contemplated by the statute in question. The fact the City was
aware of a design defect in the road does not equate to “damage” under SDCL

31-32-10.

To broaden the definition of design defects in roadways as the Plaintiffs ask
this Court to do, would fly in the face of Hohm. Such a liberal interpretation of
“damage” under SDCL 31-32-10 would undermine the legislative purpose and
judicial holdings of what necessary prerequisites must exist {and be pled)
before a claim of breach of duty {and negligence) can proceed under the
statute. Again, assuming the pleadings as fact for purposes of the Motion to

Dismiss, the Court finds the “damage” and “notice” requirements of SDCL 31-

32-10 have not been met.

Given this finding bjr the Court, the secondary negligence claimn that the
Defendants were under a duty under SDCL 31-28-6 to erect “a substantial and

¢onspicuous warning sign.,..approaching a point of danger,” also fails. Since
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the Court has found the City had no duty to design or construct a roadway
safely in the first place, and that the facts alleged in the Complaint, taken as
true, do not outline a breach of duty under SDCL 31-32-10, there is no

continuing breach of duty to install warning signs.

The Plaintiff’s claim that the {ailure to follow its own specifications and
failure to maintain and repair the grate in question is a “ministerial function”
allowing liability under a negligence claim also fails. The sole duty arising out
of roadway liability exists only in SDCL 31-32-10. Hohm, 2008 S.D. 65 §20.
The attempt to bootstrap a “ministerial duty” under SDCL 31-32-10 will not be

allowed to proceed,
LOSS OF CONSORTIUM

The final claim of the Plaintiffs, for loss of consortium is a derivative claim
to the negligence claims. Titze v. Miller, 337 N.W.2d 176, 177 {S.D. 1983). The
Court has found that the negligence claims of the Plaintiffs have failed.

Therefore, the derivative claim of loss of consortium as a resuit of the accident

also fails.

CONCLUSION

The Plaintiffs failed to state a claim for negligence under both theories, their

remaining claims are derivative and therefore the entire claim is dismissed.

For the reasons set forth above, the Court GRANTS Defendant’s motion to

Appellee's App. B 009




dismiss,

ATTEST:

RANAE TRUMAN,
CLERK OF COURTS

LI
Dated this =2 _ day of October, 2016.

FOR THE COURT
i
éﬁmorable Matthew M. Brown

ircuit Court Judge
Seventh Judicial Circuit

Pennington County, SD
FILED
iN CIRCUIT COURT
OCT 26 206
Ranaﬁ&%@rk of Courts
By Deputy

N
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PRELIMINARY STATEMENT

Plaintiffs/Appellants Julie and David Godbe will be collectively referred to as
“Godbe” or their individual first names of “Julie” or “David.” Defendant/Appellee City
of Rapid City, South Dakota, will be referred to as the “City.” References to the record
as reflected by the clerk’s index are referenced by “R” following by the page number.
Documents in the Appendix are referenced by “APP” followed by the number
designation. Citations to the hearing transcript are referenced by “T” followed by the
page number and line.

STATEMENT OF THE LEGAL ISSUES

ISSUE I: Whether the circuit court erred in granting the City’s motion for summary
judgment.



A. The circuit court erred in finding no disputed material facts exist as it
relates to notice of damage to the roadway pursuant to SDCL 31-32-
10.

B. The circuit court erred in interpreting SDCL 31-32-10 by finding the
statute requires actual notice and that the damage is not to the
highway, but to the specific instrumentality causing injury.

ARGUMENT

l. Whether the circuit court erred in granting the City’s motion for summary
judgment.

The City first gives the Court a twisted version of certain facts that do not have
support in the record—hence a lack of citation. The Godbes must point out these
inconsistencies because most of the facts the City are claiming as undisputed are
disputed. First, the City states that “[i]t is undisputed that there were crossbars welded
onto certain storm drain grates on E. St. Patrick Street, prior to the State transferring this
roadway to the City.” (See Appellee’s Brief, at p. 4.) However, the City does not cite to
the record for this proposition. Assumedly, the City is taking the affidavit of its 30(b)(6)
witness, Donald Brumbaugh, where he states that “[t]hose inlet grates between Campbell
Street on the west to South Valley Drive on the east that had straps welded across the
parallel grates prior to July 27, 2015, those straps were welded by someone other than the
City.” (R: 1849, at 1 3.) However, this is not the testimony he gave during his
deposition. The City is band by its 30(b)(6) witness testimony and cannot submit new or
different allegations that could have been made at the time of the 30(b)(6) deposition.
Rainey v. Am Forest and Paper Association, Inc., 26 F. Supp. 2d 87, 94 (D.D.C. 1998).
First, Mr. Brumbaugh testified:

Q: (By Mr. Steven Beardsley) In any event, prior to

this incident in 2015, a number of these grates on
this city road had welded straps, you called them,



on the grates?
A: Yes, they did.
(APP 21.) Next, Mr. Brumbaugh agrees that the welds on the grates on East St. Patrick

Street are old welds, and were not a subsequent remedial measure.

Q: Well, the welds we’re looking at on Exhibit 11 which were
takin in mid-October, 2015 are not new welds, are they?

No. Those appear to be old to me.

And so the photographs, and you can look through all of

them, all of them are old welds that we’re looking at, not

new welds, correct?

A: That’s correct.

Q: So if they’re out welding somewhere, it’s not on East St.
Patrick because we’ve got photos mid October 2015. So
you’re not contending that any of the welds that you see on
these photographs, whether it’s Exhibit 11 or Exhibit 12,
were done in October of 2015, are you?

A: No, I’'m not.

o »

(APP 32.)

Mr. Brumbaugh testifies multiple times that he does not know who welded on
grates prior to 2015 because no records exist.

Q: ... There was work done prior to this incident of July 2015
on the welds. Your aware of that, correct? We talked
about that.

Mr. Nooney: What grates are we talking about, Steve? The
ones on East St. Patrick Street?
Mr. Steven Beardsley: Yes.
Mr. Nooney: Okay.
A: I’m sure there was work done prior to that. Who did that
work, I don’t know.
(APP 29.) Mr. Brumbaugh again states he does not know who welded on the grates prior

to 2015.

Q: And you don’t know who was out doing the welds on these
grates, which worker?

A: At what time?



Q: 2015, 2015, any of those times because there’s no record to
indicate.

Mr. Nooney: Steve, are you talking post accident or pre
accident?

Mr. Steven Beardsley: Pre accident.
A: Pre accident I don’t know.

(APP 31.) As Mr. Brumbaugh stated multiple times, he does not know who welded on
the grates prior to the accident. He only now attempts to say that it was not the City—
without any evidence or explanation to his change in testimony. He states that if any
work was done, it would be noted in the time cards. (See APP 29.) But yet again, the
City has produced no records to indicate an absence of welding on the grates prior to
2015 because records of such repair were not kept.

Next, the City states that the Godbes never provided a picture to the Court of the
grate that caused Julie’s injuries. This statement is incorrect. The Godbes provided a
picture of the accident scene that included a clear picture of grate 4. (See Appellants’
Brief, at p. 7.) Further, the City argues that it does not matter what happened on the other
side of the street involving the grates and that its employees were only stating facts
related to the street east of Rapid Creek when asked in their depositions. The testimony
of the City’s employees that they would not weld some grates and skip others goes
directly to the disputed question of fact of whether grate 4 was welded, even though this
cannot be confirmed given the City’s destruction of the grates along East St. Patrick
Street. The City’s own chart depicts that grates on the same side of the street that Julie

sustained her injuries were welded on, and given that the City’s own employees would



not weld on some grates and skip others, there is a clear question of fact as to whether
grate 4 was welded on and damaged.

Finally, the City attempts to argue that the Godbes are restricted from arguing
certain aspects of notice and damage because of the rulings of the circuit court. While
the City will continue to stand behind the conclusions of the circuit court, the Godbes
have a right to appeal those conclusions that the court relied on in its grant of summary
judgment to the City. Every aspect of notice and damage that the Godbes argue on
appeal was argued and briefed to the circuit court. Here, and below, the Godbes have
been consistent in their claim that notice of damage to the specific grate is not required
under SDCL 31-32-10. The Godbes’ allegation that “Defendant knew or should have
known that the welded cross bars on the grate in question were ripped off and therefore
damaged” holds true under the correct interpretation of the statute that the City had
notice, actual or implied, of the damaged highway. (R: 163, at §25.) The City had
notice of the damaged highway, including grate 4, as all the grates along East St. Patrick
Street were dangerous, out of compliance to the City’s own correct specifications, and
welded on.?

The City continues to frame the Godbes’ case as one that is claiming a design
flaw. The Godbes have made clear this is not a design case, as the City had the correct
design of safe grates in place since 2007. (See APP. 34.) Rather than a wrong design, the
Godbes contend that the City was on constructive notice of the damage to the grates

along East St. Patrick Street, including grate 4, because they were out of compliance to

11t should be noted that 2 out of the 30 grates along East St. Patrick Street were in
compliance to the City’s specifications to make the grates safe for bicycle travel. (See
APP. 34; see also Appellee’s Brief, at p. 6.)



the City’s specification and therefore, dangerous. (See APP. 23.) Even further, and
knowing that the grates were not in compliance, the grates were welded on to remedy the
dangerous condition. (See APP. 21.) These welded straps would get ripped off by
snowplows, leaving them mangled and hazardous. (See id; APP. 22.) After the straps get
torn off, the grate is damaged. (See APP. 25.) Because the City admits that the straps
were put on the grates before Julie’s accident, (APP. 30.), and that the City would not
weld crossbars on a few grates and skip others, (APP. 43; APP 31; APP. 51; APP 55),
multiple questions of fact exist as to the notice the City had to the damaged of the
highway and grate 4. As set out in Godbes’ original brief, the following is a list of the
questions of fact that remain to be determined:

(1) Whether the City welded or repaired the grate;

(2) Whether the City welded straps on the grates before or after the
incident;

(3) Whether the City destroyed the evidence after receiving notice of the
lawsuit to prevent Julie from examining the grate to determine when
welding on the grate occurred;

(4) Whether the City had actual notice that the highway was damaged;

(5) Whether the City had actual notice that the specific grate was
damaged;

(6) Whether the City had constructive notice to the damage of the
highway;

(7) Whether the City had constructive notice to the damage of the specific
grate;

(8) Whether the City had notice as a matter of law given its admissions;
and

(9) Whether the City created its own disputed fact through its 30(b)(6)
witness by giving contradictory statements in his deposition and
subsequent affidavit as to when the welding on the grate occurred.



While the answers to these disputed material facts has been shown by Godbes to be in the
affirmative, it further proves that the circuit court erred in granting summary judgment in
favor of the City.

A. The circuit court erred in finding no disputed material facts exist as it
relates to notice of damage to the roadway pursuant to SDCL 31-32-10.

In its brief, the City cites a multitude of cases for a proposition that has never
been disputed—the applicability of SDCL 31-32-10 to this case. The history of the
statute as the City points out, and what this Court has made clear, is that notice of damage
to the highway is all that is required, not the specific grate at issue. The City admits as
much. (See Appellees Brief, at p. 29 (“In order to establish such a duty, Godbes must
prove both that there was damage to the roadway that caused Julie Godbe’s accident, and
that the City had notice of such damage.”).) In the case at bar, Godbes have presented
multiple instances that put the City on notice that the highway was damaged:

1. The City was aware that the grates along East St. Patrick Street were
dangerous and in disrepair for approximately 20 years pursuant to their
own specifications that found that the grates were not safe for bicycles.

2. As atemporary fix, the City attempted to remedy the non-compliant
grates by welding crossbars across the parallel grates.

3. These crossbars would be torn off, damaged, or become mangled as a
result of the City’s snowplows.

4. The mangled and damages grates along East St. Patrick Street were
plainly visible, and the City cannot turn a blind eye.

Once the City welded straps on the grates in an attempt to rectify their
noncompliance, it became an integral part of the highway. (See APP. 25.) “As an
appurtenant part of the highway [the City] had a continuing duty to maintain and keep
[the welded grates] in reasonable repair for the safety of public travel.” Fritz v. Howard

Tp., 1997 S.D. 122, 1 20, 570 N.W.2d 240, 244 (quoting Kiel v. DeSmet Tp., 90 S.D. 492,

497, 242 N.W.2d 153, 155 (1976)). All that is required for notice to the City in this case



is that of constructive or implied notice. Id. 121, 570 N.W.2d at 244-45. Therefore “[i]t
IS a question of fact for the jury to determine whether [the City], in the exercise of
ordinary care, should have discovered that the [welded grates were damaged] in time to
replace it before this accident.” 1d. § 22, 570 N.W.2d at 245.

The City attempts to misdirect from the fact that they received constructive, or
actual (as they have admitted to welding on grate 4) of the damage by conveniently
relying on just the photograph of the grate 4 and their challenged expert, Charles
Leeper’s, opinion.? Even though the circuit court did not rule on the Godbes’ motion to
exclude the City’s expert, the City’s own expert’s opinions are highly flawed.

Leeper’s proffered opinion and testimony is summarized to primarily state that
after looking at photographs, that grate 4 was not welded. However, Leeper never looked
at the physical grate itself:

Q: But you Didn’t look at the grates, though? You looked at
photos?

A: Looked at pictures, yes.

Q: Okay. And so when you say pictures, we’re talking about
Photographs, correct?

A: Photographs, yes.

Q: And you didn’t ever look at the grates themselves?

A: No.
(R: 795, Leeper Dep. 4:22-5:4.) The City parades Leeper’s welding qualifications but
fails to recognize that the relevant field of expertise in this case is not welding. This is

due to the City’s destruction of the evidence. If the grates were not destroyed, surely the

2 The City claims that the Godbes’ failed to appeal any determination related to Leeper’s
qualifications. (See Appellee’s Brief, at p. 31 n. 3.) To clarify, the circuit court never
ruled on the Godbes’ motion to exclude the testimony of Charles Leeper, and thus, there
was no appealable order. The Godbes still contend that Leeper is unqualified to testify as
an expert in this case.
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City would have had Leeper test the grates and would also allow the Godbes to actually
test the grates. Instead, a person with zero experience or expertise in photography simply
looked at pictures.

Leeper is not an expert in photography and does not even require his own students
to analyze welds from a photograph. (Id. at 51:24-52:2; 49:4-6.) Leeper did not even
know that the grates on East St. Patrick Street were removed and never looked at any of
the welds on any of the grates. (Id. at 44:2-4, 9-10; 44:21-25.) He also does not know
whether rust or grease was on the grates to prevent welds from holding. (ld. at 58:9-15,
62:20-63:5.) He also doesn’t know the weather conditions or any of the other factors that
can affect the efficacy of a weld on the day the grates were welded. (ld. at 72:11-74:19,
91:19-92:5.) Leeper did not know why the straps were welded on the grates in the first
place. (Id. at 65:11-16.)

Further, Leeper never used a reliable method to base his opinion on. (Id. at 41:7-
14; 42:3-8.) Rather, Leeper just looked at photos and made his determination with no
methodology. (Id. at 43:17-44:1.) Leeper admits that from a photograph, he cannot tell
whether there was a bad weld, like that which could have occurred on grate 4, and then it
subsequently got ripped off.

Q: And on number 4, which was where Julie Godbe went into,

you can’t tell where there was a bad weld on that particular
grate, can you?

Mr. John Nooney: Obijection.
A: My estimation there was no welding on that grate.

Q: Okay. But you can’t tell whether there was a bad weld and
then things happened?

Mr. Jon Nooney: Objection, asked and answered.
Q: Can you?
A: No.

11



(1d. at 100:5-14. (emphasis added).)

Despite the City’s characterization of the Godbes’ expert, Carter Kerk, he did
identify that the grates were “damaged and in a state of disrepair.” (R: 1357, Kerk Dep.
22:6-17.) The statement that the City uses is taken out of context. In referencing his
“damaged and in state of disrepair” language, Kerk made clear that there was notice of
damage as soon as straps were welded on the grates.

Q. Okay. Carter, as you look at Exhibit 4—pardon me—page 4 of
Exhibit 11, can you tell me when that grate became damaged?

A In my opinion, it became damaged and in a state of disrepair on the
same day as the first strap got welded on any of those similar-type
grates in the city.

(1d. at 31:20-32:1.)® As to grate 4, Kerk admitted that without viewing the grate, he could
not tell from a photograph whether it had ever been welded on. (lId. at Kerk Dep. 28:3-
17; 29:20-25.)

Having the ability to examine grate 4 today would have allowed for testing and
analysis to be conducted as both the City’s and the Godbes’ expert indicated they would
benefit from. However, the City destroyed grate 4, along with all the grates on East St.
Patrick Street, after this litigation commenced. There is no way to test what grates were
welded on. In its brief, the City conveniently and summarily dismisses the fact that the
grates were destroyed as indicated by dedicating just a short paragraph in response. (See

Appellee’s Brief, at p. 36.) While counsel for the City and the Godbes were able to take

% The Godbes pointed out in their original brief that the City was receiving federal aid for
construction on East St. Patrick Street and the requirements to follow Federal Highway
Administration mandates. (See Appellants’ Brief, at p. 13 n. 2.) As Kerk points out in
his report, the Federal Highway Administration declared “if perpendicular straps are
welded on unsafe grates, they should be checked periodically.” (See R: 1357, Kerk
Report, at p. 3.)
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pictures after the accident, nothing was done to preserve the grates afterwards. The City
has admitted this through its 30(b)(6) witness that it did nothing to preserve the specific
grate. (APP 17.) Instead, they threw all the grates from East St. Patrick Street in a pile,
making the grates unidentifiable and destroyed. Because the City destroyed the grates,
along with grate 4, this fact should be interpreted against them. See Red Bear v.
SESDAC, Inc., 2007 S.D. 27, 1 32, 896 N.W.2d 270, 279 (quoting State v. Engesser,
2003 S.D. 47, 144, 661 N.W.2d 739, 753) (stating that when a party destroys evidence,
the “fact finder may infer that the evidence destroyed was unfavorable to the party
responsible for its destruction”).
However, the City also claims that they welded on the grates after the accident.
(See Appellee’s Brief, at p. 37.) Welding on the grates alone after the accident is not
preserving the evidence and is in of itself destructive as the City has now admitted. But
the fact is that the City did not weld on the grates after the accident as indicated by its
own employees. Dale Tech, the City’s engineer, admitted that he ordered the grates
removed after counsel’s letter.
Q: That’s what Dale Pfeifle indicated, too. So you’re
consistent with that. So you delegated to Sarah measuring
and observing the various grates. And then after she did
that, then you ordered the street department to remove the
grates and put in the V inlet Grates?
A: Correct.
Q: And when they removed the grates, did you tell them - -
strike that. When they removed the grates you did not
indicate to anyone to designate the grate that was in
question regarding Julie Godbe - -
A: No.

(APP 50.) None of the employee time cards indicate that welding was done on the grates after

the accident—only removal. (See APP. 60-75.) It was after counsel for Plaintiff sent the

13



October 16, 2015, letter that the City destroyed and made unidentifiable for inspection the
removed grates on East St. Patrick Street as indicated by the City’s own engineer Dale Tech.

As a result of the City’s false assertion that the grates were welded on after the accident,
its claim that it was a subsequent remedial measure also fails. (See Appellee’s Brief, at p. 37.)
All the City’s employees agree that welding on the grates took place before the accident. (APP.
30.) Therefore, the City’s did admit that the storm grate, grate 4, was in fact welded on. (See R.
172, at 18.)

The Godbes have provided facts necessary to raise a dispute as to the City’s
notice of the damage to East St. Patrick Street. The City has admitted to welding on the
specific grate. The City destroyed the evidence to prevent any testing to prove grate 4
was welded on. The City has had notice of the dangerous roadway since at least 2007.
To fix its noncompliance with the City’s own specification, the City welded straps on the
grates. After this occurred, the City had a duty to maintain the straps, and the grates, in a
safe condition for bicycles. Because constructive notice is all that is required, and
because Godbe has presented ample evidence that raises questions of disputed material
facts as to the City’s notice to the damage of the highway, a South Dakota jury should be
able to determine the City’s liability.

B. The circuit court erred in interpreting SDCL 31-32-10 by finding the

statute requires actual notice and that the damage is not to the highway,
but to the specific instrumentality causing injury.

The City attempts to state that the Godbes did not argue that SDCL 31-32-10 only
requires constructive or implied notice of the damage to the highway to the circuit court.
(See Appellee’s Brief, at p. 42.) This is incorrect and untrue. The Godbes argued that

constructive notice is all that is required under the statute on numerous occasions. (See
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R: 104, at p.5; R: 741, at p. 18.) As recognized by the South Dakota Supreme Court in
Fritz v. Howard Township:

Our statute [forerunner to SDCL 31-32-10] does not expressly

require actual notice [of defect in highway], and by the great

weight of authority it is held that unless actual notice is required by

the statute constructive or implied notice is sufficient.
1997 S.D. 122, 1 21, 570 N.W.2d at 244-45 (quoting Clementson v. Union Cty, 63 S.D.
104, 108, 256 N.W. 794, 796 (1934)).

As implied or constructive notice of the damage is sufficient, the next argument
the City attempts to make is that the notice of the damage has to be to the specific grate.
This is not what the statute provides. SDCL 31-32-10 states:

If any highway, culvert, or bridge is damaged by flood, fire or

other cause, to the extent that it endangers the safety of public

travel, the governing body responsible for the maintenance of such

highway, culvert, or bridge, shall within forty-eight hours of

receiving notice of such danger, erect guards over such defect or

across such highway of sufficient height, width, and strength to

guard the public from accident or injury and shall repair the

damage or provide an alternative means of crossing within a

reasonable time after receiving notice of the danger. The governing

body shall erect a similar guard across any abandoned public

highway, culvert, or bridge. Any officer who violates any of the

provisions of this section commits a petty offense.
(Emphasis added.) The statute is clear, as noted by the emphasized language, that notice
of the damage to the highway is all that is required—not the specific grate. At the case at
bar, the City was aware that East St. Patrick Street was damaged, as they attempted to
weld straps on the grates and failed to maintain them. The City attempts to point to
“erect guards over such defect” in the statute for the proposition that the notice needs to

be to the specific instrumentality that caused the injury. The City conveniently does not

highlight the next phrase “or across such highway.” Regardless, the language the City
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relies on is the action that the City must take to maintain safe travel for the public after
notice of the damage. It is not the language that establishes liability, that being notice of
the damage to the highway. See SDCL 31-32-10 (“If any highway . . . is damaged . .
.within forty-eight hours of receiving notice of the such danger . . . .”) The City admits
that notice of damage to the highway is all that is required for liability. (See Appellees
Brief, at p. 29.)

The City next states that such an interpretation of SDCL 31-32-10 would produce
absurd results. The City unreasonably states that the plain language of the statute would
expand the liability of the City for damage that it had notice of to Omaha Street or
Highway 44, 10 miles away from the injury site. (See Appellee’s Brief, at p. 34.)
However, we are not talking about the City’s notice of damage to grates on Omaha or
Highway 44. This case involves an approximate 1-mile stretch of highway where the
City welded on the grates in attempt to make them safe for bicycles.* A question of fact
remains on whether each grate along this 1-mile stretch of East St. Patrick Street was
welded on; however, the Godbes claim that each grate was in fact welded on. The City
was aware of the damage along this whole 1-mile stretch, if not actually on notice, it had
constructive notice.

The City states that this Court has already addressed the issue in Kiel v. DeSmet

Township, 90 S.D. at 496, 242 N.W.2d at 155. However, the decision in Kiel

* If any ambiguity exists as to the meaning of “highway” in the statute and the bounds to
which the danger needs to be applied, the Godbes suggest a reasonable approach given
the totality of the circumstances. Here, all grates along the 1-mile stretch of highway
were damaged and in disrepair. Most of the grates along East St. Patrick Street were
welded on and a question of fact remains as to whether the remaining grates contained
welds. The statute is clear that where damage is present on a highway, and if the City
had notice of such damage, then liability will attach.
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corresponds to what Godbes stated above. That the statute requires the repair of damage
to a highway that the City would be on notice of. The secondary duty required in the
statute applies to erecting guards over the defects until such repairs are made. Kiel, 90
S.D. at 496, 242 N.W.2d at 155 (“Obviously, the main obligation of [a city] under this
statute (SDCL 31-32-10) is to repair all defects in a [city] highway which endanger the
safety of public travel. Incidentally the statute also imposes a secondary duty upon the
[city] to erect temporary guards over defects, where needed, until repairs are made.”).
The jury needs to determine not only whether the City was on constructive notice, but
after hearing from the witnesses, whether straps were welded on all of the grates along
East St. Patrick Street to provide sufficient guards over the defects.

The Godbes have made clear through the language of the statute and using
statutory construction that notice of the damage to the highway is all that is required
under SDCL 31-32-10. The notice may be constructive or implied notice “circumstances
sufficient to put a prudent man upon inquiry as to a particular fact.” SDCL 17-1-4. The
City was aware that the highway was damaged for 20 years, knowing it was unsafe for
bicycle travel. To remedy this, the City attempted a quick-fix solution by welding straps
across the grates on East St. Patrick Street, but snowplows would remove the straps,
causing the grates to become even more dangerous and mangled. The City admits,
through its 30(b)(6) witness, that the grates were damaged and improperly maintained.
But, as litigation commenced, the City destroyed the grates and now cannot make them
available for testing to prove that welding occurred on all the grates. Thus, a factfinder
may infer that the City welded on every grate along East St. Patrick Street and that the

City had notice of the damage.
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The Godbes have presented material facts that are in dispute that the City was on
notice to the damage of the highway and the specific grate that caused Julie’s injuries.
The circuit court misapplied the law as it relates to the City’s liability under SDCL 31-
32-10 and therefore should be reversed.

CONCLUSION

Based on the foregoing, Godbe respectfully asks that the Court reverse the trial
court’s order granting summary judgment in favor of the City and remand this case for a
trial on the merits.
Respectfully submitted this 14" day of August, 2020.

BEARDSLEY, JENSEN & LEE,
PROF. L.L.C.

By:ls| Wietnel S 5mﬂé;y
Steven C. Beardsley
Michael S. Beardsley
P.O. Box 9579
Rapid City, SD 57709
Tel: (605) 721-2800
Fax: (605) 721-2801
E-mail: sbeards@blackhillslaw.com
mbeardsley@blackhillslaw.com
Attorneys for Plaintiffs/Appellants
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