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PRELIMINARY STATEMENT 

 Plaintiffs/Appellants Julie and David Godbe will be collectively referred to as 

“Godbe” or their individual first names of “Julie” or “David.”  Defendant/Appellee City 

of Rapid City, South Dakota, will be referred to as the “City.”  References to the record 

as reflected by the clerk’s index are referenced by “R” following by the page number.  

Documents in the Appendix are referenced by “APP” followed by the number 

designation.  Citations to the hearing transcript are referenced by “T” followed by the 

page number and line. 

JURISDICTIONAL STATEMENT 

Julie and David Godbe appeal from the Order Granting the City of Rapid City’s 

Motion for Summary Judgment.  (R: 2624) The Order Granting the City’s Motion for 

Summary Judgment and Judgment of Dismissal was signed and filed on January 13, 
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2020.  (R: 2634.)  The City served a Notice of entry of Order and Judgment on January 

16, 2020.  (R: 2636.)  Godbe filed a Notice of Appeal on February 13, 2020.  (R: 2660.)  

The court reporter submitted the hearing transcript on April 8, 2020.  Jurisdiction in this 

Court is proper pursuant to SDCL 15-26A-3.  

STATEMENT OF THE LEGAL ISSUES 

ISSUE I: Whether the circuit court erred in granting the City’s motion for summary 

judgment. 

 

A. The circuit court erred in finding no disputed material facts exist as it 

relates to notice of damage to the roadway pursuant to SDCL 31-32-

10. 

 

Legal Authority 

 

Fritz v. Howard Township, 1997 S.D. 122, 570 N.W.2d 240 

State v. Engesser, 2003 S.D. 47, 661 N.W.2d 739 

Zahn v. Musick, 2000 S.D. 26, 605 N.W.2d 823 

SDCL 31-32-10 

B. The circuit court erred in interpreting SDCL 31-32-10 by finding the 

statute requires actual notice and that the damage is not to the 

highway, but to the specific instrumentality causing injury. 

 

Legal Authority: 

 

Fritz v. Howard Township, 1997 S.D. 122, 570 N.W.2d 240 

Hohm v. City of Rapid City, 2008 S.D. 65, 753 N.W.2d 895 

SDCL 31-32-10 

SDCL 17-1-4 

STATEMENT OF THE CASE 

As a result of the failures by the City after repeated notice of dangerous grates and 

the need for ongoing maintenance, Julie Godbe suffered debilitating injuries on July 27, 

2015, when her front bicycle tire entered a storm grate on East St. Patrick Street in Rapid 

City, South Dakota.  She is now an incomplete quadriplegic and will never recover. Julie 
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and her husband have brought an action against for its failure to repair and maintain the 

dangerous grates along East St. Patrick Street.  Godbe brought a negligence claim against 

the City pursuant to SDCL 31-32-10 in the Seventh Circuit Court, County of Pennington, 

State of South Dakota before the Honorable Matthew Brown. 

The City then moved for summary judgment on a rationale that they did not have 

notice of damage to the specific grate that caused Julie’s injuries.   The circuit court 

granted the City’s motion for summary judgment based on that same rational.  However, 

as argued below, Godbe has provided disputed material facts to defeat summary 

judgment on whether the City had notice to the damage of the specific grate that caused 

Julie’s injuries.  Further, the circuit court was incorrect in its interpretation of SDCL 31-

32-10 as the statute only requires constructive notice of the damage to the highway, has 

been established. Therefore, the circuit court’s grant of summary judgment for the City 

was in error, and this Court should reverse and remand for a trial on the merits. 

STATEMENT OF THE FACTS 

A. Incident 

On July 27, 2015, Julie Godbe was riding her bicycle on East St. Patrick Street in 

Rapid City, South Dakota. (R: 163. Plaintiff’s Amended Complaint (“Complaint”) at ¶ 

3.)  While traveling adjacent to the right-hand curb of East St. Patrick Street, as mandated 

by law, Julie’s front tire of her bicycle fell into a storm drain grate causing her to catapult 

over the handle bars and land on her face.  (R: 772, No. 1.)  Julie became an incomplete 

quadriplegic as a result of the actions of the City.  (R: 163 at ¶ 5.)   

The storm drain grate that caused Julie’s injuries had steel bars that ran parallel to 

the curb, allowing a bicycle tire to get lodged between the bars.  (R: 772, No. 2.)  The 



7 
 

City’s temporary fix of the defective grates failed, causing this catastrophic injury.  The 

following picture is of the accident scene and grate that caused Julie’s injuries: 

 

(R: 163 at ¶ 8.)   

 Julie and David were proceeding in single file along East St. Patrick Street near 

the right-hand curb, as required by both City of Rapid City Ordinance and South Dakota 

State law.  (R: 772, No. 3.)  Her bike tire entered the parallel grate causing her to topple 

head over heels, breaking her neck, and requiring the need for emergency surgery by Dr. 

Johnathan Wilson.  Dr. Wilson saved her life and then she was transferred to Craig 

Rehabilitation Hospital in Denver to deal with her paralysis. 

B. Notice to the City of the Damage 

In 2004, the City assumed responsibility from the State of South Dakota for the 
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operation and maintenance of East St. Patrick Street. 1 (APP 13-14.)  From 2004 on, the 

City had full control and duty to maintain East St. Patrick Street, free of all defects and 

unsafe road hazards.  (APP 24.) 

In 2007, the Standard Specifications for the City required the use of Type B inlets 

with the “V” grates for protection of bikers in Rapid City.  (APP 34)   

 

These proper grates run perpendicular to traffic on the highway.  Type V grates prevent 

someone riding parallel to the traffic from entering the grate when riding a bicycle. (APP 

18; APP 39.)   In fact, the proper grate was put in place by the City directly across the 

street from the dangerous grate that caused Julie’s injuries.    

 

                     
1 East St. Patrick Street was formally South Dakota Highway 238, and the City took 

ownership in 2004 of approximately 1.3 miles from its junction with Campbell Street to 

its junction with South Dakota Highway 44.  (See APP 13.)  
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(APP 078.) 

1. History Regarding Bike Lanes in Rapid City 

 The bike lane in Rapid City is the right 4 feet of any street or road in Rapid City, 

other than the interstate highway.  (APP 45; APP 48.)   In June of 2006, the Rapid City 

Metropolitan Planning Organization prepared a Bikeway/Walkway Plan.  As far back as 

1992, the City adopted the recommendations of the Bike Safety task force that all streets 

and roads, with the exception of I-90 and I-190, are considered part of the Bikeway 

system, as bicycles are considered vehicles and may legally travel on any roads which do 

not have a minimum speed requirement.  The City is responsible for the streets to be safe 

for bicycle traffic.  (APP 48; APP 19.)    

 It was in 2007 that the City adopted the perpendicular grates as shown above. 

(APP 28.)  This was done for safety purposes.  Donald Brumbaugh, the City’s 30(b)(6) 

witness, agreed that the grate in question was not in compliance with the 2007 

specification adopted by the City: 
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Q:  Okay. As of the 2007 specifications, the grate  

      That was involved with Julie Godbe in that  

                   incident in July of 2007 -- 2015 was not in  

      compliance with what is specified in 2007  

      Exhibit 3, correct? 
 
A:  If it had parallel -- if it had a parallel grate, 

      that's correct. 

 

(APP 21.)  Brumbaugh agreed that it is dangerous to have grates that run parallel to the 

traffic: 

Q:  And you would agree with me that it's dangerous to 

      have grates that allow bicyclists that are traveling  

      with the traffic to fall into the grate because they 

      might topple over and get injured, correct? 
 
A:  If they're riding in the gutter section, yes. 
 
Q:  And one way to rectify the dangerous situation is to 

      replace the grates that are parallel with ones that 

      are perpendicular? That's one way to do it? 
 
A:  Yes.  

 

(APP 21.) 

 

 Another way to prevent tires from going into the grates would be to weld  

cross bars onto present grates, which was done by the City: 

Q:  Another way to do it is to weld cross bars onto the 

      present grates to prevent tires from going into the 

      grates? 
 
A:  It would have that effect, yes. 

 

(APP 21.)  Brumbaugh then acknowledges that a number of the grates on East St. Patrick 

Street had welded straps on them prior to the incident in 2015: 

Q: (By Mr. Steven Beardsley) In any event, prior to 

     this incident in 2015, a number of these grates on 

     this city road had welded straps, you called them, 

     on the grates? 
 
A:  Yes, they did. 
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(APP 21.)  He agreed these welded straps needed to be maintained or it could create a 

hazard: 

  Q:  And you understand that if there are welded straps 

        on them, that they need to be maintained? 
 
  A:  Typically. 
 
  Q:  And that's because if you don't maintain them,  

        it may create a hazard? 
 
  A:  It could. 

 

(APP 21.)  A number of the photographs depict mangled or torn off welded straps.  

Brumbaugh testified that the snow plows and maintenance equipment tear up inlet grates: 

  Q: And typically the equipment that you could think of 

       that would tear metal straps off a metal grate would 

       be a snowplow, correct? 
 
  A:  If they were to hit them, yes. 

 

(APP 22.) 

 

 Brumbaugh testified that he has seen various grates with welded straps and that 

they need to be maintained.  (APP 21.)  More importantly, Brumbaugh testified that once 

the straps are torn off, the grate is damaged: 

Q:  Once you weld the straps on there it becomes 

      part of the grate, correct? 
 
A:  Okay, it's part of the grate. 
 
Q:  Yeah, it's part of the grate because the concept of 

      the strap being part of the grate is to prevent 

      people from falling in and hurting themselves, 

      correct? 
 
A:  Correct. 
 
Q:  So once the straps are torn off, the grate in its 

      configuration now with the straps has been damaged, 

      correct? 
 
A:  Correct. 

 

(APP 25.)  
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In July 2011, the City then introduced the Rapid City Area Bicycle and Pedestrian 

Master Plan.  (APP 42.)  The Master Plan directs that the City should continue the efforts 

to retrofit existing drainage grates as older grates can create slippery conditions for 

bicyclists and catch a bike wheel if the grates are parallel to the direction of travel.2  

(APP: 57; APP 22.)  The City, through Risk Manager Trevor Schmelz, agrees that if 

parallel grates are left in the streets, it is not safe for bikers: 

Q:  If the parallel grates are in there, it’s not safe for bikers, is it? 
 
A:  No. 

 

(APP 43.) 

Therefore, going back 20 years prior to Julie’s accident, the City of Rapid City 

had “notice” of a dangerous condition or disrepair of its roadways and recognized that 

these grates can trap wheels causing injury to bicyclists.  (APP 40.)  At the very least, the 

City recognized the need to provide a safe alternative to the parallel grates in 2007.  (APP 

34; see also R: 163 at ¶¶9-10.)  Various pictures of the grates along East St. Patrick Street 

are provided below: 

                     
2 The City also received federal aid for construction on East St. Patrick Street.  (See APP 

40-41.)  In receiving federal aid, the City must comply with mandates of the Federal 

Highway Administration involving grates and would receive various materials involving 

such from the Federal Highway Administration.  (APP 23; APP 27.)  The Federal 

Highway Administration’s recommendation for grates as it relates to bicycles is that 

“[w]hen bicycle traffic exists, grates should prevent the tires of a bicycle from slipping 

into and being caught in the grate.”  (APP 59.) 
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(R:163 at ¶ 21; see also APP 26; APP 29.)  However, due to snowplows scraping across 

the grates in the winter, the crossbars became damaged or removed completely.  (APP 

52.)   
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2. 30(b)(6) Witness Donald Brumbaugh. 

 On November 9, 2017, Plaintiffs noticed a Rule 30(b)(6) deposition.  In response, 

the City produced Donald Brumbaugh.  The Courts have established that the 30(b)(6) 

witnesses’ testimony will bind the organization.  In fact, it has been held that an 

organization appears vicariously through its 30(b)(6) witness.  United States v. Taylor, 

166 F.R.D. 356, 361 (M.D.N.C. 1996) (citations omitted).  Most importantly, the 

organization, and in this case the City, is bound by the testimony of its 30(b)(6) witness.  

The City cannot submit new or different allegations that could have been made at the 

time of the 30(b)(6) deposition.  Rainey v. Am. Forest and Paper Ass’n, Inc., 26 F.2d 82, 

94 (D.D.C. 1998) (citations omitted.)  Pursuant to the Rule, Donald Brumbaugh’s 

testimony constitutes evidentiary admissions, which bind the City.  

Brumbaugh, the City’s 30(b)(6) witness, admitted that the specification is a safety 

specification and that the City must comply with it. (APP 23.)  Mr. Brumbaugh further 

testified that the City must maintain the streets in a safe manner. 

Q:  No, that's not what I asked. I didn't couch this with a complaint. 

      If the city is taking over the maintenance, they're supposed to  

      maintain things safely, correct? 
 
A:  Correct. 

(APP 24.) 

 Brumbaugh also agreed that if the straps are torn off, or partially torn off, that the 

grate may be unsafe for bicyclists: 

Q:  And when they take it over, if the straps are torn 

      off or in the process of being torn off or partially 

      torn off, it may make the grates in the streets 

      unsafe for bicycle travel, correct? 
 

A:  Correct. 
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(APP 24.)  Brumbaugh acknowledged that once the straps are torn off, the grate becomes 

damaged and in disrepair:  

Q:  Once you weld the straps on there it becomes 

      part of the grate, correct? 
 
A:  Okay, it's part of the grate. 
 
Q:  Yeah, it's part of the grate because the concept 

      of the strap being part of the grate is to prevent 

      people from falling in and hurting themselves, 

      correct? 
 
A:  Correct. 
 
Q:  So once the straps are torn off, the grate in its 

      configuration now with the straps has been  

      damaged, correct? 
 
A:  Correct. 

(APP 25.)  The 30(b)(6) witness acknowledged that the City had notice of the traps 

created by parallel grates and that they are dangerous.  (APP 28.)  

3. The City admitted that the grate in question had crossbars welded across 

it, which proves “damage” as a matter of law. 

 

 The City admitted in its Answer that there was a weld of crossbars on the grate in 

question:  

 8.  As is concerns paragraphs 21, 25, 26, and 28, the Defendant 

denies that the “crossbars” as alleged by Plaintiffs were welded onto 

the storm grate on or before July 27, 2015; further, Defendant 

affirmatively alleges that the placement of “crossbars” on the storm 

grate was a subsequent remedial measure which does not constitute 

“damage” as the same is identified in SDCL § 31-32-10 and is 

inadmissible in any event under SDCL § 19-19-407. 

 

(R:172 ¶ 8.)  Brumbaugh, the 30(b)(6) witness, also testified it is not possible that the 

welds were torn off after this incident occurred since the snow plows were not used 

between the date of the incident and the date of the photos taken in October.  (APP 30.) 
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 The incident occurred on July 27, 2015.  Photos were taken of the grates on East 

St. Patrick Street on October 13, 2015.  The snow plow records confirm there were no 

snow plow days between July and the end of October in Rapid City in 2015. (APP 36.)  

As a result, Brumbaugh agreed that the welds were not put on the grates after the 

incident—it had to be before the incident: 

Q:  And we have the temperatures for October. They're 

      all in the 50s to the '80s. It's not a time in 

      which the snowplow would be out, correct? 
 
A:  That's correct. 
 
Q:  And you would agree with me that if you look at 

      Exhibit (sic) 10 and Exhibit (sic) 11, it's 

      dangerous because a bike tire could fit in the gaps, 

      correct? 
 
A:  It could, yes. 
 
Q:  So you're not contending that somebody welded straps 

      on in early October and then got them scraped off so 

      they end up like Exhibit 11, numbers 10 and 11, are 

      you? 
 
A:  No, I'm not. 
 
Q:  Okay. That wouldn't make sense, would it? 
 
A:  Not really, no. 

 

(APP 30.) 

 

It is the City’s failure to repair the damaged or removed crossbars on the grates 

that caused Julie’s injuries.  (R: 163 at ¶ 25.)  This was a failure of the City’s statutory 

duty under SDCL 31-32-10, and the circuit court erred in not allowing Julie’s case to 

proceed to a jury.  The circuit court granted summary judgement for the City; however, 

the basis for the circuit court’s ruling was grounded on the issue of notice to the City of 

the damage.  The following facts show that disputed material facts exist as to the notice 

the City had in order to bring its liability within the confines of SDCL 31-32-10:    
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(1) Whether the City welded or repaired the grate; 

(2) Whether the City welded straps on the grates before or after the 

incident; 

(3) Whether the City destroyed the evidence after receiving notice of the 

lawsuit to prevent Julie from examining the grate to determine when 

welding on the grate occurred; 

(4) Whether the City had actual notice that the highway was damaged; 

(5) Whether the City had actual notice that the specific grate was 

damaged; 

(6) Whether the City had constructive notice to the damage of the 

highway; 

(7) Whether the City had constructive notice to the damage of the specific 

grate; 

(8) Whether the City had notice as a matter of law given its admissions; 

and 

(9) Whether the City created its own disputed fact through its 30(b)(6) 

witness by giving contradictory statements in his deposition and 

subsequent affidavit as to when the welding on the grate occurred. 

Thus, the circuit court erred in granting summary judgment in favor of the City because 

the City did have notice of the damage and questions of disputed material fact remain.  

STANDARD OF REVIEW  

“[T]he focus in summary judgment hearings centers on the existence of 

admissible and probative evidence to support the challenged claim or defense.”  Stern Oil 

Co., Inc. v. Brown, 2012 S.D. 56, ¶ 16, 817 N.W.2d 395, 401 (citing Chem–Age Indus., 

Inc. v. Glover, 2002 S.D. 122, ¶ 18, 652 N.W.2d 756, 765).   

This Court has repeatedly provided the following as the standard for summary 

judgment:    

Summary judgment is authorized “if the pleadings, depositions, 

answers to interrogatories, and admissions on file, together with 

the affidavits, if any, show that there is no genuine issue as to any 

material fact, and that the moving party is entitled to judgment as a 

matter of law.” We will affirm only when there are no genuine 

issues of material fact and the legal questions have been correctly 

decided.  All reasonable inferences drawn from the facts must be 
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viewed in favor of the non-moving party. The burden is on the 

moving party to clearly show an absence of any genuine issue of 

material fact and an entitlement to judgment as a matter of law. 

 

Discover Bank v. Stanley, 2008 S.D. 111, ¶ 16, 757 N.W.2d 756, 761-62 (quoting 

Mueller v. Cedar Shore Resort, Inc., 2002 S.D. 38, ¶ 10, 643 N.W.2d 56, 62); see also 

SDCL 15–6–56(c).    

Defendants are not without their own burden as well.  “Entry of summary 

judgment is mandated against a party who fails to make a showing sufficient to establish 

the existence of an element essential to that party's case, and on which that party will bear 

the burden of proof at trial.”  Hass v. Wentzlaff, 2012 S.D. 50, ¶ 11, 816 N.W.2d 96, 101 

(quoting W. Consol. Coop. v. Pew, 2011 S.D. 9, ¶ 19, 795 N.W.2d 390, 396).  “A 

sufficient showing requires that “[t]he party challenging summary judgment . . . 

substantiate his allegations with sufficient probative evidence that would permit a finding 

in his favor on more than mere speculation, conjecture, or fantasy.” Quinn v. Farmers 

Ins. Exch., 2014 S.D. 14, ¶ 20, 844 N.W.2d 619, 624–25 (quoting Stern Oil Co. v. Brown, 

2012 S.D. 56, ¶ 8, 817 N.W.2d 395, 398.) 

ARGUMENT AND AUTHORITIES 

I. The circuit court erred in granting the City’s motion for summary judgment. 

 

The circuit court granted the City’s motion for summary judgement on the false 

basis that Godbe did not show a disputed material fact as it related to notice of the 

damage to the grate that caused Julie’s injury.  The statute that imposes liability on the 

City for its failure to prevent an injury like the one at bar is found in SDCL 31-32-10.  

That statute states: 

If any highway, culvert, or bridge is damaged by flood, fire or 

other cause, to the extent that it endangers the safety of public 
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travel, the governing body responsible for the maintenance of such 

highway, culvert, or bridge, shall within forty-eight hours of 

receiving notice of such danger, erect guards over such defect or 

across such highway of sufficient height, width, and strength to 

guard the public from accident or injury and shall repair the 

damage or provide an alternative means of crossing within a 

reasonable time after receiving notice of the danger. The governing 

body shall erect a similar guard across any abandoned public 

highway, culvert, or bridge. Any officer who violates any of the 

provisions of this section commits a petty offense. 

 

SDCL 31-32-10 (emphasis added).  Pursuant to the above, Godbe had to show damage to 

the highway and that the City received notice of the danger to hold the City liable.  See 

id.  The circuit court, however, found that the City did not receive notice of the damage to 

the specific grate. The circuit court’s rational and grant of summary judgment for the City 

was in error. 

First, Julie presented multiple instances of notice that were ultimately disputed by 

the City.  For approximately 20 years, the City was aware that the grates along East St. 

Patrick Street were dangerous and in disrepair.  The City’s own specifications found that 

the grates were not safe for bicycle traffic.  As a temporary fix, the City attempted to 

remedy the non-compliant grates by welding crossbars across the parallel grates; 

however, these crossbars would be torn off, damaged, or become mangled as a result of 

the City’s snowplows.  The City cannot turn a blind eye as it relates to notice for 

something so plainly damaged.  Further, the City has admitted to welding on the specific 

grate that caused Julie’s injury. But before any welding analysis could be done to confirm 

the City’s notice in terms of welding on the specific grate, the City had all the grates and 

evidence of its wrongdoing destroyed.  

Second, the circuit court interpreted the statute too narrowly in ruling that Godbe 

had to show the City had notice to the damage of the specific grate that caused the 
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injuries.  Such a narrow reading is not found when interpreting the statutory history of 

SDCL 31-21-10 or case precedent interpreting the same.  The City had to be on notice to 

the damage of the highway.  Further, the notice required under the statute is one of 

implied or constructive notice and is not actual notice as stated by the circuit court. 

Specifically, this Court has stated that implied or constructive notice is all that is required 

under SDCL 31-21-10.  See Fritz v. Howard Township, 1997 S.D. 122, ¶ 21, 570 N.W.2d 

240, 244-45.   Thus, when interpreting the statute according to its plain text, Godbe 

presented ample disputed facts that would put the City on constructive notice.  

A. The circuit court erred in finding no disputed material facts exist as it relates to 

notice of damage to the roadway pursuant to SDCL 31-32-10. 

Indeed, 20 years prior to Julie’s accident, in 1992, the City of Rapid City had 

“notice” of a dangerous condition or disrepair of its roadways and recognized that these 

grates can trap wheels causing injury to bicyclists.  (APP 40-41.)  Then, in 2007, the City 

Public Works Department identified and implemented “Type B” inlets with “Type V” 

perpendicular grates as a safe design for City storm drains.  (APP 34.)  The “Type V” 

grates prevent someone riding parallel to the traffic from entering the grate when riding a 

bicycle. (APP 18; APP 39.)   

In July 2011, the City then introduced the Rapid City Area Bicycle and Pedestrian 

Master Plan directing the City to continue the efforts in replacing the dangerous grates.  

(APP 57; APP 42-43.)  Recognizing the hazardous condition the grates posed, and 

attempting to abide by the adoption of not only the 2011 Master Plan, but the realization 

in 2007 that grates perpendicular to the highway is safer, the City attempted to remedy 

their existing dangerous grates by welding crossbars or straps on the grates as a 
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temporary fix, even though snowplows would remove the crossbars and leave the grates 

damaged. (APP 26; APP 29; APP 52.)   

In fact, the City has admitted to welding on the specific grate that caused Julie’s 

injuries: 

 8.  As is concerns paragraphs 21, 25, 26, and 28, the Defendant 

denies that the “crossbars” as alleged by Plaintiffs were welded onto 

the storm grate on or before July 27, 2015; further, Defendant 

affirmatively alleges that the placement of “crossbars” on the storm 

grate was a subsequent remedial measure which does not constitute 

“damage” as the same is identified in SDCL § 31-32-10 and is 

inadmissible in any event under SDCL § 19-19-407. 

 

 (R: 172 at ¶ 8.)  But while the City claims the crossbars were placed as a remedial 

measure, this cannot be the case.  A handful of photos were taken of the grates on East St. 

Patrick Street both by the City’s Risk Manager Trevor Schmelz and counsel for Plaintiff.  

Trevor Schmelz took pictures of the grates on October 1, 2015, and counsel for Julie took 

pictures on the grates on October 5, 2015.  (APP 37.)    

The facts are clear that the City did weld on the grates on East St. Patrick Street.  

There were no snowplows operating between the date of Julie’s injury on July 27, 2015, 

and October of 2015 when the photos were taken that show the mangled crossbars or 

welds on the grate.  (APP 30.)  The welds that were visible on the grates in the 

photographs were old and were done prior to July 2015.  (APP 32.)  Also, City 

employees Trevor Schmelz, Donald Brumbaugh, Dale Tech, and Dale Pfeifle all agree 

that the City would not weld crossbars on a few grates and skip others. (APP 43; APP 31; 

APP 51; APP 55.)  Further, all agreed that the welding took place before the incident.  

(APP 30.)  
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The City has admitted to welding on the specific grate that caused Julies injuries.  

(R: 172 at ¶ 8.)  This admission by the City’s counsel, combined with the evidence that 

the grate was in fact welded on, should relieve Godbe of the duty to present evidence on 

that issue—or at the very least raise an issue of disputed material fact.  “An attorney can 

make an admission that is binding upon his client and relieves the opposing party of the 

duty to present evidence on that issue.”  Zahn v. Musick, 2000 S.D. 26, ¶ 26, 605 N.W.2d 

823, 829 (quoting Rosen’s Inc. v. Juhnke, 513 .W.2d 575, 577 (S.D. 1994)).  While not 

related to opinions or legal theories, “[a]n admission is limited to matters of fact which 

would otherwise require evidentiary proof[.]” Id. (quoting Tunender v. Minnaert, 1007 

S.D. 62, ¶ 21, 563 N.W.2d 849, 853).   

 However, the City is claiming that it welded on the grates on East St. Patrick 

Street on October 21, 23, 26, and 27 in 2015.  (R: 1815, p. 14.)  The City cites to the 

employee time cards during this time.  But the employee time cards say nothing of 

welding, placing crossbars, or repairing damaged grates.  (APP 60-75.)  The time card of 

employee David Green makes clear that the storm grates were replaced on East St. 

Patrick Street during the time the City is claiming that they were welded on.  (APP. 73.)  

Indeed, the City replaced the grates on East St. Patrick Street as a response to Plaintiffs’ 

counsel’s letter dated October 16, 2015, to the City’s attorney.  (APP 76-77.)  Even Dale 

Tech, the City’s engineer, admitted that he ordered the grates removed after counsel’s 

letter. 

Q:  That’s what Dale Pfeifle indicated, too.   

      So you’re consistent with that.  So you  

      delegated to Sarah measuring and observing 

      the various grates.  And then after she did that, 

        then you ordered the street department to remove 

        the grates and put in the V inlet Grates? 
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A:  Correct. 

Q:  And when they removed the grates, did you tell 

      them - - strike that.  When they removed the grates 

      you did not indicate to anyone to designate the grate 

            that was in question regarding Julie Godbe - - 
 
A:  No. 

 

(APP 50.)  It was after counsel for Plaintiff sent the October 16, 2015, letter that the City 

destroyed and made unidentifiable for inspection the removed grates on East St. Patrick 

Street as indicated by the City’s own engineer Dale Tech.    

Even if counsel for Julie wanted to test the specific grate to prove that it had been 

welded and that the City had notice, the grates in the photographs were destroyed after 

the City was notified of Julie’s injury in September 2015 by counsel.  (APP 16-17; APP 

20; APP 53; APP 37.)  “Intentional destruction of evidence, a form of obstruction of 

justice, is called ‘spoliation.’”  State v. Engesser, 2003 S.D. 47, ¶ 44, 661 N.W.2d 739, 

753 (quoting McCormick on Evidence § 273 660-61 (2nd ed. 1972)).  When a party 

intentionally destroys the evidence and spoliation is established, the “fact finder may 

infer that the evidence destroyed was unfavorable to the party responsible for its 

destruction.”  Red Bear v. SESDAC, Inc., 2007 S.D. 27, ¶ 32, 896 N.W.2d 270, 279 

(quoting Engesser, 2003 S.D. 47, ¶ 44, 661 N.W.2d at 753).  

Here, the City did intentionally destroy the evidence, and the inference should be 

made against them.  The City knew that there was a claim against them related the 

injuries Plaintiff suffered on July 27, 2015.  (APP 16-17.)  The City has admitted, 

through their 30(b)(6) witness, that they did nothing to preserve the specific grate that 

caused Julies injuries.  (APP 17.)  

Q:  Okay. And the city did nothing to preserve this  

      evidence that’s the grate itself, correct? 
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A:  Apparently not. 
 
. . . 
 
Q:  . . . As far as you know as you sit here today,  

      you can’t put your hands on this grate so we can 

      examine it, correct? 
 
A:  It - - if I had 20 of those grates sitting here in this 

      room, I   couldn’t tell you which inlets - - or which 

      grate came out of what inlet.  So once they’re together,  

      there wouldn’t be any way for me to tell anyway, so no. 
 
Q:  So it’s gone for purposes of inspection? 

A:  Yes 
 
Q:  And it’s gone based on the city removing it and disposing of it? 
 
A:  Yes. 

(APP 17.)  The inference should be made against the City because they destroyed the 

evidence. 

Julie was abiding by the law and the City’s own ordinance when she was riding 

her bicycle on East St. Patrick Street on July 27, 2015.  See SDCL 32-20B-5;3 Rapid City 

Code of Ordinances 10.64.170.4  Julie had no other choice but to encounter the damaged 

highway and dangerous grate.  She was abiding by her duty as a bicyclist, and the City 

had a duty to repair and maintain the dangerous highway.  Due to the City’s admission of 

welding on the grate that caused Julie’s injuries, the absence of evidentiary support for 

the City’s position that the grate was not maintained, and the fact that the evidence is now 

                     
3 SDCL 32-20B-5 states: 

 

Any person operating a bicycle upon a roadway at less than the normal speed of 

traffic . . . shall ride as close as practicable to the right-hand curb or edge of the 

roadway.  
 

4 Rapid City Code of Ordinances 10.64.170 states: 

[A]ny person operating a bicycle upon a roadway at less than the normal speed of 

traffic at the time and place and under the conditions then existing shall ride in the 

right 4 feet of roadway near the right-hand curb or edge of the roadway. 
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destroyed, which eliminates Julies ability to support the City’s notice of the dangerous 

grate and subsequent remedy prior to July 27, 2015, the City’s liability falls squarely 

within SDCL 31-32-10.  Simply, the City failed to adequately repair and maintain the 

damaged grate of which it had notice.  Godbe has presented ample evidence that raises 

questions of disputed material facts as to the City’s notice to the damage and the 

highway, and a South Dakota jury should be able to determine the City’s liability. 

B. The circuit court erred in interpreting SDCL 31-32-10 by finding the statute 

requires actual notice and that the damage is not to the highway, but to the 

specific instrumentality causing injury. 

The City continually protests that Godbe has failed to prove that the City welded 

on the grate on East St. Patrick Street that caused Julie’s injuries, and the circuit court 

wrongly agreed.  It is Godbe’s position that such proof has been adequately presented in 

this matter as it relates to the specific grate, at the very least enough evidence is present to 

raise a disputed material fact.  Even so, the City has subsequently destroyed and made 

unidentifiable the specific grate in question to secure direct proof upon adequate testing 

that the City has welded on the grate prior to Julie’s injuries, knew that the specific grate 

was damaged, and thus, failed to maintain the specific grate when snowplows scraped off 

the welded straps.   

Regardless, the circuit court is contending that SDCL 31-32-10 is to be read as 

narrow as possible and relieve the City of liability.  The circuit court claims that the 

statute requires that Godbe must prove that they received notice of the damage to the 

specific grate that caused Julie’s injuries.  However, the circuit court provided no 

authority for such a narrow reading and ignores the history of the statute itself, which it 

was made aware of. (See R: 24 pp. 5-14; R: 286 p. 3.)  
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Again, and for ease of the Court, the statute at hand that imposes a duty on the 

City to protect the public from injury states:  

If any highway, culvert, or bridge is damaged by flood, fire or 

other cause, to the extent that it endangers the safety of public 

travel, the governing body responsible for the maintenance of such 

highway, culvert, or bridge, shall within forty-eight hours of 

receiving notice of such danger, erect guards over such defect or 

across such highway of sufficient height, width, and strength to 

guard the public from accident or injury and shall repair the 

damage or provide an alternative means of crossing within a 

reasonable time after receiving notice of the danger. The governing 

body shall erect a similar guard across any abandoned public 

highway, culvert, or bridge. Any officer who violates any of the 

provisions of this section commits a petty offense. 

 

SDCL 31-32-10 (emphasis added).   

 The statute plainly states, as noted by the above emphasized language, that the 

City would be responsible for damage that endangers the safety of public travel to “any 

highway.”  SDCL 31-32-10.  East St. Patrick Street is a “highway” for purposes of the 

statue.  See SDCL 31-1-1 (“Every way or place of whatever nature open to the public, as 

a matter of right, for purposes of vehicular travel, is a highway.”).  Of note, there is no 

limiting language in the statute that would delegate the “notice” or “damage” to the 

specific situs of the injury sustained by a Plaintiff.  Rather, it does just the opposite and 

clearly defines the damage and notice of such to any highway.  A narrower interpretation 

would obstruct the plain language used by the Legislature in SDCL 31-32-10.  See Farm 

Bureau Life Ins. Co. v. Dolly, 2018 S.D. 28, ¶ 9, 910 N.W.2d 196, 199 (“This Court 

assumes that statutes mean what they say and that legislators have said what they mean.”)  

It would be a rather obtuse result in allowing the City to escape liability in a circumstance 

where the City was put on notice and repaired two damaged bridges wiped out by a flood 

on a highway, but failed to maintain or repair a middle bridge that succumbed to the same 
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fate as the other two and someone gets injured as a result.  See Fritz v. Howard Twp., 

1997 S.D. 122, ¶ 21, 570 N.W.2d 240, 244-45 (stating implied or constructive notice is 

all that is required under SDCL 31-32-10).  Such a narrow reading of the statute would 

produce absurd results.  See Schafer v. Shopko Stores, Inc., 2007 S.D. 116, ¶ 7, 741 

N.W.2d 758, 761 (stating that a presumption exists in interpreting statutes “that the 

Legislature intended no absurd or unreasonable result[s]”); see also City of Deadwood v. 

M.R. Gustafson Family Trust, 2010 S.D. 5, ¶ 9, 777 N.W.2d 628, 632 (“A court is not at 

liberty to read into the statute provisions which the Legislature did not incorporate.”).   

  Even if it was assumed that an ambiguity existed in the statute, which Appellants 

do not contend, turning to principles of statutory construction make clear that the 

Legislature did not intend such a narrow interpretation of SDCL 31-32-10.  Before 1915, 

no statute existed imposing liability on townships or counties, and they were not liable 

under the common law for injuries sustained for highway defects.  Hohm v. City of Rapid 

City, 2008 S.D. 65, ¶ 8, 753 N.W.2d 895, 900.  However, in 1915, the Legislature 

enacted chapter 210, which made townships and counties liable for injuries sustained in 

certain circumstances due to highway defects.  Id.  The 1915 act provided in part: 

§ 1. Guards Erected—Repairs made.  It should be the duty of the 

road supervisors of any township, town or city, and the county 

commissioners of any county . . . to keep all public roads and 

highways, culverts and bridges in such condition as to render them 

safe and passable and free from danger of accidents or injury to 

persons or property, while in the lawful use thereof, and in case 

such roads, highways, culverts or bridges shall become in whole or 

in part destroyed or out of repair by reason of floods, fires or any 

other cause, to such an extent as to endanger the safety of public 

travel, it shall be their duty upon receiving notice thereof to cause 

to be erected, for the protection of travel and public safety, within 

twenty-four hours thereafter, substantial guards over such defects, 

or across such roads or highways, of sufficient height, width and 

strength to warn and guard the public from accident or injury to the 
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person or property thereof, and it shall also be their duty to repair 

the same within a reasonable time thereafter. . . . 

 

1915 S.D. Sess. L. ch. 210. (emphasis added.)  As noted above, the 1915 statute 

specifically references that the damage to the highway can be “in whole or in part.”  Id.   

This same language was retained when the session law was codified in 1919.  See S.D. 

Rev. Code 1919, § 8589; see also Hohm, 2008 S.D. 65, ¶ 10, 753 N.W.2d at 901 (quoting 

§ 8589 of 1919 enactment of statute).   

After revisions were made in 1939, the same “in whole or in part” language was 

retained in the statute as it relates to the damage of any highway.   

In case any highway, culvert, or bridge shall become in whole or in 

part destroyed or out of repair by reason of flood, fires or other 

cause to such an extent as to endanger the safety of public travel, it 

shall be the duty of the governing body or board  . . . to repair the 

same within a reasonable time . . . .  

 

1939 SDC § 28.0913 (emphasis added; see also Hohm, 2008 S.D. 65, ¶ 11, 753 N.W.2d 

at 900-02 (quoting the same).  The successor to 1939 SDC § 28.0913 is now SDCL 31-

32-10, which the “in whole or in part” language is absent from.  See SDCL 31-32-10, 

supra.   

The only logical interpretation of the Legislature’s intent to remove such language 

is that it deemed the “in whole or in part” language to be mere surplusage.  See Nat’l 

Farmers Union Prop. & Cas. Co. v. Universal Underwriters Ins. Co., 534 N.W.2d 63, 65 

(S.D. 1995) (“The legislature does not intend to insert surplusage in its enactments.”).   

With SDCL 31-32-10 stating that “any highway” that becomes damaged must be 

repaired, the removed “in whole or in part” language would add nothing to the statute’s 
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meaning as “damage” is referencing “any highway.”5  In reviewing the history of the 

statute, the Legislature’s intent cannot be determined to mean that the City must be put on 

notice of the specific thing that caused the injury on the highway like the circuit court 

employed in its holding.  Rather, the statute only requires notice of damage on any 

highway.  It is couched in general rather than specific terms.  Thus, even assuming 

ambiguity with the statute, the intent of the Legislature as gleaned from the historical 

versions of SDCL 31-32-10, make clear that the damage to the highway, whether it be “in 

whole or in part,” is enough to attach liability to the governing body responsible for its 

maintenance.   

However, this does not end the inquiry as the circuit court also misinterpreted 

what type of notice under SDCL 31-32-10 is required.  The circuit court implied that the 

City had to be on actual notice of the damage.  This was in error as constructive or 

implied notice is all that is required under SDCL 31-32-10.   

As recognized by the South Dakota Supreme Court in Fritz v. Howard Township: 

Our statute [forerunner to SDCL 31-32-10] does not expressly require 

actual notice [of defect in highway], and by the great weight of authority it 

is held that unless actual notice is required by the statute constructive or 

implied notice is sufficient. 

1997 S.D. 122, ¶ 21, 570 N.W.2d at 244-45 (quoting Clementson v. Union Cty, 63 S.D. 

104, 108, 256 N.W. 794, 796 (1934)); see also SDCL 17-1-4.6  In Fritz, the Court was 

                     
5 It should be also noted that in comparing the 1939 statute with SDCL 31-32-10, the “in 

whole or in part” language is modifying “destroyed.”  The Legislature’s removal of 

“destroyed” and replacement with “damaged” is in and of itself clarifying the issue.  A 

thing “in part destroyed” is also damaged and keeping the language would be 

unnecessary.  It can also be argued that the Legislature’s enactment of SDCL 31-32-10 

and its subsequent revision from “destroyed” to “damaged” broadens the statute’s reach 

with respect to the City’s liability as no longer does a highway need to be “in whole or in 

part destroyed” but merely “damaged.  
6  SDCL 17-1-4 states: 
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tasked with the exact question presented in the case at bar: whether actual notice required 

under SDCL 31-32-10.  Id.   

In that case, a township resident notified the clerk for Township by telephone to 

inform her that a section of the township road was washed out.  Id. ¶ 2, 570 N.W.2d at 

241.  Unable to reach any of the township board members, the clerk erected home-made 

signs on steel fence posted stating the road was closed.  Id.  The signs were placed on the 

east and west ends of the mile-long road in the center of the road.  Id.  The clerk 

eventually informed the township board, but repairs to the road were futile given the 

frozen nature of the gravel pits.  Id. ¶ 3.   Approximately a month later, the plaintiff was 

traveling on the damaged township road and struck the washout and suffered serious 

injury.  Id. ¶ 4.  The sign that was warning of the damaged road was apparently knocked 

over by other traffic.  Id. ¶ 6.  The plaintiff then sued the township for negligence for 

failing to properly sign the road and for failing to place a guard over the damaged section 

of the road pursuant to SDCL 31-32-10.  See id. ¶ 7.   

Pertinent to the present case, the circuit court then awarded summary judgment to 

the Township stating that it did not have actual notice of the missing or damaged sign, 

and therefore, the township was not liable to the plaintiff under the statute.  Id. ¶ 1, 570 

N.W.2d at 240-41; see also id. ¶ 20, 570 N.W.2d at 244 (stating that once sign is erected 

it becomes part of the highway and the county had a duty to maintain for the safety of 

public travel).  However, the South Dakota Supreme Court reversed the lower court’s 

determination and stated that SDCL 31-32-10 only provides that implied or constructive 

                     

Every person who has actual notice of circumstances sufficient to put a prudent 

man uon inquiry as to a particular fact, and who omits to make such inquiry with 

reasonable diligence, is deemed to have constructive notice of the fact itself. 
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notice is required to bring the county’s liability within the purview of the statute.  Id. ¶ 

21, 570 N.W.2d at 244-45.  The Court stated that it was a jury question of “whether 

Township, in the exercise of ordinary care should have discovered that the sign was 

missing in time to replace it before this accident.”  Id. ¶ 22, 570 N.W.2d at 245.  

Here, and as provided above, the City had ample notice of the damage to the 

highway.  For 20 years, the City knew that the storm grates were unsafe for bicycle 

travel.  The City attempted to remedy the unsafe and dangerous grates by welding metal 

straps across the parallel grates.  Snowplows would then clear the streets and remove or 

mangle the grates, which is clearly visible for any passerby.  These facts present 

“circumstances sufficient to put a prudent man upon inquiry as to [the damage],” and 

thus, is considered constructive notice of the damage itself.  See SDCL 17-1-4.  Godbe 

has presented sufficient facts that show a genuine, material issue exists for trial.  The jury 

should be allowed to determine whether the facts presented was sufficient to put the City 

on notice.  Therefore, the circuit court erred in interpreting SDCL 31-32-10 so narrowly 

as it related to the object of the damage: the highway, rather than the specific grate.  The 

Circuit court also erred in implying that actual notice was required pursuant to the statute 

as Godbe has presented sufficient fact to have a jury determine whether it had 

constructive notice of the damage. 

The City of Rapid City had notice of unsafe grates for more than 20 years.  The 

City, through their designated witness Donald Brumbaugh, admitted that the grate in 

question had been welded on.  The City then acknowledges that the grates were damaged 

prior to the date of Julie Godbe’s injury: July 27, 2015.  That was established through the 

snowplow records and Donald Brumbaugh’s acknowledgement that no snowplows were 
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used between July 27, 2015, and the date of the photos in October 2015.  Brumbaugh, the 

City representative, admitted that the grates were damaged and improperly maintained.  

He further admitted that they were traps and unsafe for bikers. 

However, once the City was aware that litigation was eminent, the City destroyed 

the evidence.  This prevented Godbe from examining the grates on East St. Patrick Street 

to determine if welding occurred and when.  The fact that the City destroyed the grates, 

which includes removing all the grates and making them unidentifiable from each other, 

is a fact that must be interpreted against them.  See Red Bear, 2007 S.D. 27, ¶ 32, 896 

N.W.2d at 279 (stating the “fact finder may infer that the evidence destroyed was 

unfavorable to the party responsible for its destruction”).  Thus, a factfinder may infer 

that the City did weld on the specific grate, as well as all the grates on the highway, and 

that this constituted notice that the highway or the specific grate was damaged.  A 

disputed material fact that a jury has to determine. 

With these facts, the circuit court misapplied the law as it relates to the City’s 

liability under SDCL 31-32-10.  Godbe has presented disputed material facts that the City 

was on notice to the damage of the specific grate that caused Julie’s injuries.  Even so, 

damage to the specific grate that caused the injury is not contemplated by the statutory 

language of SDCL 31-32-10.  Rather, notice of the damage to the highway as a whole is 

all that is required.  Further, the City only has to have constructive notice of the damage, 

rather than actual notice as implied by the circuit court.  Because the circuit court erred, 

Godbe moves this Court to reverse the lower court’s grant of summary judgment for the 

City and allow for Julie to present her case to a South Dakota jury.  
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CONCLUSION 

 Based on the foregoing, Godbe respectfully asks that the Court reverse the trial 

court’s order granting summary judgment in favor of the City and remand this case for a 

trial on the merits. 

Respectfully submitted this 2nd day of June, 2020. 
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PRELIMINARY STATEMENT 

 For ease of reference, citations to the pleadings will be referred to 

as Settled Record (“SR”) and the numbers assigned by the Clerk, and the 

pleading and any further designation as appropriate, e.g. “SR 0283, 

Defendant’s Motion for Summary Judgment.” References to the 

documents in the Appellants’ Appendix will be referred to by the specified 

document and designation to the Appellants’ Appendix, e.g. 

“Memorandum Decision, Appellants’ App. 001.” References to the 

documents in the Appellee’s Appendix will be referred to by the specified 

document and designation to the Appellee’ Appendix, e.g. “Photographs 

of Grates, Appellee’s App. at C-004.”  Citations to transcripts will be 

designated by transcript, date of hearing, and page and line number, e.g. 

“Transcript (11/22/19), p. 3:9 – 3:12.” 

 The Appellants, Julie Godbe and David Godbe will be referred to by 

name or collectively as “Godbes.”  The Appellee, the City of Rapid City, 

South Dakota, will be referred to as “City.”     

JURISDICTIONAL STATEMENT 

 The City does not dispute the recitation of the Jurisdictional 

Statement contained in the Appellants’ Brief or that this Court has 

jurisdiction of this appeal pursuant to SDCL § 15-26A-3. 
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STATEMENT OF ISSUES 

I. Whether Godbes presented any evidence to establish that Julie 
Godbe’s accident was caused by “damage” to the roadway 

where Julie Godbe fell. 
 
 

The trial court held in the negative. 
 
MOST RELEVANT AUTHORITIES 

 SDCL § 31-32-10 

 
 Hohm v. City of Rapid City,  

2008 S.D. 65, 753 N.W.2d 895 

 
II. Whether Godbes must show that the City had notice of the 

alleged “damage” that caused Julie Godbe’s injuries.  
 

The trial court held in the affirmative. 

 
MOST RELEVANT AUTHORITIES 

 
SDCL § 31-32-10 

 

 Hohm v. City of Rapid City,  
2008 S.D. 65, 753 N.W.2d 895 

 
III. Whether Godbes presented any evidence to establish that 

there was “damage” to the storm drain grate where Julie 

Godbe fell, and that the City had notice of that damage. 
 

The Trial Court held in the negative. 

 
MOST RELEVANT AUTHORITIES 

 
SDCL § 31-32-10 

 

 Hohm v. City of Rapid City,  
2008 S.D. 65, 753 N.W.2d 895 
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REQUEST FOR ORAL ARGUMENT 

 The Appellee, the City of Rapid City, is of the belief that oral 

argument would assist the Court in this matter and respectfully requests 

the same. 

STATEMENT OF THE CASE AND THE FACTS 

I. SUMMARY OF THE CASE AND THE FACTS 

While this counsel has not historically included a summary of the 

facts in prior submissions to this Court, a short and concise summary of 

the actual, undisputed facts of this case is provided here for clarity, as 

Godbes’ attempt, both at the trial court level and in their submission to 

this Court, to mislead the Court and obfuscate the facts, is astonishing. 

 On July 27, 2015, Julie Godbe was riding her bicycle on E. St. 

Patrick Street in Rapid City. Julie Godbe rode over a storm drain grate, 

which has been referred to as Grate 4 in this litigation.  When she rode 

over Grate 4, Julie Godbe’s front tire fell into the storm drain grate and 

she was injured.  The Godbes allege that the City had been aware of a 

“dangerous condition” in the roadway for at least 20 years prior to the 

accident because the storm drain grate had bars that ran parallel to the 

curb instead of perpendicular.  Since the inception of this litigation, the 

parties have disputed whether the Godbes’ allegations about the parallel 

vs. perpendicular bars in the storm drain grate constitute a “design” 

defect, for which the parties agree the City cannot be held liable.  
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Initially, the trial court dismissed the Godbes’ Complaint on a Motion to 

Dismiss because the trial court agreed with the City that the Complaint 

alleged a design defect.  The Godbes have not addressed or appealed the 

trial court’s Memorandum Decision and Order on the Motion to Dismiss. 

 The Godbe’s amended their Complaint to assert that straps or 

crossbars were welded on Grate 4 prior to Julie Godbe’s accident, and 

that the crossbars had become damaged. The sole change in the 

Amended Complaint is paragraph 25. SR 0163, Amended Complaint, ¶ 

25. 

 The parties agree that the City was not responsible for the 

construction of this portion of E. St. Patrick Street, but that the City took 

over ownership and maintenance from the State of South Dakota in 

2004.  It is undisputed that there were crossbars welded onto certain 

storm drain grates on E. St. Patrick Street, prior to the State transferring 

this roadway to the City.  The Godbes continuously provided 

photographs to the trial court, and have continued that practice in their 

submission to this Court, which depicted grates where Julie Godbe’s 

accident DID NOT occur. The undisputable photographic evidence 

provided to the trial court (which consisted of photographs that were 

taken by Godbes’ counsel) was that the crossbars were welded onto the 

storm drain grates which lied East of Rapid Creek, and the subject grate, 

Grate 4 was located West of Rapid Creek and did not have any crossbars 
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welded on it prior to the accident.  While Godbes have neglected to 

provide the photograph to this Court, below is a picture of Grate 4, taken 

by Godbes’ counsel, where the parties agree Julie Godbe fell: 

 

Appellee’s App. at C-4.  The parties agree that this was the condition of 

Grate 4 at the time of Julie Godbe’s fall. 

 When Godbes were confronted with the task of providing evidence 

that there was damage to Grate 4 prior to Julie Godbe’s fall, the Godbes 

continuously point the Court to grates found East of Rapid Creek, even 

though that is not where Julie Godbe’s accident occurred.  Godbes asked 

the trial court, and now ask this Court, to misconstrue the testimony of 

City officials. Godbes’ counsel provided City officials with photographs of 

grates lying East of Rapid Creek (Grates 10-15 and A-G; Appellee’s App. 
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at C 10-22) and asked them to confirm that those grates had been 

welded on, that the welds were not new welds, and that someone 

wouldn’t weld crossbars on one grate and skip the next.  City officials 

confirm all of these facts.  Yet, even though these grates, and the City 

officials’ testimony regarding these grates concerns the grates lying East 

of Rapid Creek, where Julie Godbe’s accident did not occur, Godbes 

present this testimony to the Court as though the City officials were 

testifying specifically about Grate 4, a grate which is West of Rapid 

Creek.  A photograph of each of the grates is included in the Appellee’s 

Appendix, as well as a map of where each of those grates is located. 

 

App. at D 1-3. 

 Godbes continuously allege that the City destroyed the grates, 

despite the fact that Godbes’ counsel has personally seen the grates 

which still exist today.  Godbes argue that the City’s counsel admitted 

that the grate where Julie Godbe fell was welded on prior to Julie 

Godbe’s accident, despite that fact that the language relied upon by 

Godbes specifically provides that the City “denies that the ‘crossbars’ as 
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alleged by the Plaintiffs were welded onto the storm drain grate on or 

before July 27, 2015.”  

 In the end, Godbes allege a design defect, for which the City cannot 

be held liable under SDCL § 31-32-10, and damage to the grates on E. 

St. Patrick Street, with absolutely no evidence of any damage to Grate 4, 

where Julie Godbe fell.  For these reasons, the Court should affirm the 

trial court’s dismissal of Godbes’ claims. 

II. PROCEDURAL HISTORY 

The Godbes filed this case via a Summons (SR 0001) and 

Complaint (SR 0003), both dated May 2, 2016.  The Godbes alleged that 

on July 27, 2015, Julie Godbe was riding her bicycle on E. St. Patrick 

Street in Rapid City when the front tire of Julie Godbe’s bicycle fell into a 

storm drain grate. SR 0003, Complaint, ¶ 3.  The Godbes alleged that the 

“cause of the accident was the presence of a hazardous storm drain 

grate, which was at all times relevant hereto in control of the city” and 

that “[t]he storm drain grate that caused the accident had steel bars that 

ran parallel to the curb, thereby allowing a bicycle tire to get lodged 

between the bars.”  SR 0003, Complaint, ¶¶ 6-7. Godbes alleged the City 

was negligent for: 

a. Failure to adhere to City specifications requiring type “B” inlet 
storm drain grates [perpendicular bars]; 
 

b. Failure to maintain City stormwater drainage system through 
the Stormwater Drainage Utility Fund as required by City of 
Rapid City ordinance, Chapter 13; 
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c. Failure to warn of the dangerous condition presented by the 

faulty storm drain grate; and 
 

d. Failure to exercise its duty of care owed to people traveling on 
the road. 

 

SR 0003, Complaint, ¶ 14.  The Complaint also discussed the welding of 

crossbars onto the storm drain grates on E. St. Patrick Street in the 

“Negligent Maintenance and Repair” claim, but the Godbes provided a 

photo of a different grate and alleged that the City should have 

“maintain[ed] or repair[ed] the inlet drain in question by welding 

adequate crossbars across the inlet drain parallel to the curb.”  SR 0003, 

Complaint, ¶ 25.  The Godbes again alleged that the City “recognized the 

inherent dangers with the type of inlet drain seen in Ex. A” and “failed to 

replace the inlet drain in question with the safer alternative type ‘B’ 

inlet.” SR 0003, Complaint, ¶¶ 23-24.   

The City filed a Motion to Dismiss, arguing that the Godbes’ 

Complaint, which focused on the City’s failure to use a Type “B” inlet 

alleged a “design” flaw, for which the City does not have liability under 

SDCL § 31-32-10.  SR 0013.  Godbes opposed the City’s Motion to 

Dismiss. SR 0041.  Godbes attempted to characterize the City’s failure to 

use a Type “B” inlet as “damage” or “disrepair” instead of “design.”  

Despite those attempts, Godbes’ own opposition was replete with 

allegations related to the “safe design” of storm drain grates. Godbes 

argued that “[a]s alleged in Plaintiffs’ Complaint and Ex. B, no later than 
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May 1, 2007, the City Public Works Department identified and 

implemented “Type B” inlets with “Type V” perpendicular grates as a safe 

design for City Storm drains.”  SR 0041, Plaintiffs’ Response to Motion to 

Dismiss, p. 5 (first emphasis in original, second emphasis added).  See 

also SR 0041 Plaintiffs’ Response to Motion to Dismiss, pp. 2 and 10 

(arguing “According to Ex. B, no later than May 1, 2007, the City Public 

Works Department identified and implemented “Type B” inlets with “Type 

V” perpendicular grates as a safe design for City storm drains” and that 

“the City of Rapid City had utilized its discretion in recognizing and 

implementing ‘Type V’ perpendicular drain grates as a safe design for 

City storm drains.”).   

In opposing the Motion to Dismiss, the Godbes relied upon the City 

of Rapid City Infrastructure Design Criteria Manual and the City of Rapid 

City Standard Specifications for Public Works Construction.   SR 0041 

Plaintiffs’ Response to Motion to Dismiss, p. 6.  As the Godbes pointed 

out, the Design Criteria Manual contains the following statement: 

The criteria apply to the comprehensive design and construction of 

all public improvements associated with developing, redeveloping 
and subdividing lands and provides necessary criteria for all 
drainage, right-of-way, transportation, and utility services design 

within the City of Rapid City. 
 
SR 0041 Plaintiffs’ Response to Motion to Dismiss, p. 6 (emphasis added) 

(citing City of Rapid City Infrastructure Design Criteria, 2012 Edition).  
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 On October 25, 2016, the trial court entered a Memorandum 

Decision granting the City’s Motion to Dismiss.  Appellee’s App. at A 1-8.  

The trial court held: 

The Court agrees with the Defendant that the pleadings fail on the 

allegation of both triggers for the existence of a duty by the City. 
There is no factual allegation the City had received notice, or was 
otherwise aware of damage to the storm drain grate where Julie 

Godbe fell. As importantly, the Plaintiffs do not allege the storm 
drain grate in question is in some way damaged or in different 

shape or condition than it was when the roadway was "birthed". If 
the pleadings, taken as fact, are true, the City was aware of a 
design defect in the grates and roadway that existed in 2007 but 

they were not "damaged" as contemplated by the statute in 
question. The fact the City was aware of a design defect in the road 

does not equate to "damage" under SDCL 31-32-10. 
 
To broaden the definition of design defects in roadways as the 

Plaintiffs ask this Court to do, would fly in the face of Hohm. Such 
a liberal interpretation of "damage" under SDCL 31-32-10 would 

undermine the legislative purpose and judicial holdings of what 
necessary prerequisites must exist (and be pled) before a claim of 
breach of duty (and negligence) can proceed under the statute. 

Again, assuming the pleadings as fact for purposes of the Motion 
to Dismiss, the Court finds the "damage" and "notice" requirements 

of SDCL 31-32-10 have not been met. 
 
Appellee’s App. at A-6.  After the trial court’s Memorandum Decision, but 

before the court entered an Order, the Godbes filed a motion to amend 

their Complaint in order to allege “damage” to the storm drain grate 

where Julie Godbe fell. SR 0102.  The Godbes’ proposed Amended 

Complaint, which was ultimately filed with the trial court added only one 

paragraph, paragraph 25.  That paragraph provided: 

Defendant knew or should have known that the welded cross 
bars on the grate in question were ripped off and therefore 

damaged, thereby allowing the Plaintiffs bicycle tire to fall 



 

11 

into the drain grate causing bodily injury. Defendant after 
being put on notice of the damage prior to the accident, 

failed to timely repair or replace the welded metal pieces 
allowing bicycle tires to fall down into the grate causing loss 

of control of the bicycle and resulting in serious personal 
injury, all in violation of SDCL 31-32-10. 

 

SR 0163, ¶ 25 (emphasis added). 
 

In addressing both the City’s Motion to Dismiss and the Plaintiffs’ 

Motion to Amend Complaint, the Court entered the following Order: 

ORDERED that the Defendant’s Motion to Dismiss is hereby 
GRANTED, without prejudice; and it is further 

 
ORDERED that the Plaintiffs’ Motion to Amend Complaint is 

hereby GRANTED, and that this matter shall proceed on those 
allegations in the Plaintiffs’ proposed Amended Complaint, which 
allege damage to the storm drain grate, which is subject to this 
litigation; and it is further 
 

ORDERED that the Court incorporates the Memorandum Decision, 
dated October 25, 2016, attached hereto as Exhibit 1 and 
incorporated herein by this reference, and that any and all 
allegations related to the design of the storm drain grate, which is 
subject to this litigation, are hereby dismissed, with prejudice, 

consistent with the Memorandum Decision.   
 
Appellee’s App. at B 1-2. (emphasis added). 

 It must be noted, in light of the Godbes’ argument in this appeal 

(that they don’t need to establish damage to the storm drain grate where 

Julie Godbe fell), that both the Godbes and the Court restricted any 

further analysis in this case to “damage” to the “grate in question.”  The 

Amended Complaint alleged that the “Defendant knew or should have 

known that the welded cross bars on the grate in question were ripped off 

and therefore damaged[.]” SR 0163, Amended Complaint, ¶ 25.  The trial 
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court held that “this matter shall proceed on those allegations in the 

Plaintiffs’ proposed Amended Complaint, which allege damage to the 

storm drain grate, which is subject to this litigation[.]” Appellee’s App. at 

B-1. 

 After discovery, the City filed a Motion for Summary Judgment 

asserting that the Godbes had not provided or obtained any facts to 

suggest that there was damage to the “grate in question,” or that the City 

had notice of any such damage. SR 0283.  Godbes responded to the 

City’s Motion for Summary Judgment (SR 1319) and filed the Plaintiffs’ 

Motion for Partial Summary Judgment (SR 0739). As they have 

consistently done throughout this case, the Godbes responded with the 

argument that the City was aware of the design issue, asserting that “[i]n 

2007, the Standard Specifications for the City of Rapid City required the 

use of Type B inlets with the ‘V’ grates for protection of bikers in Rapid 

City.” SR 1319, Plaintiff’s Response to Defendant’s Motion for Summary 

Judgment, pp. 4-5. 

 However, in arguing that there was damage to the “grates” (“grates” 

is specifically used here instead of “Grate 4” or the “grate in question” 

because this is where the Godbes changed their theory to rely upon 

damage to grates other than “Grate 4” or the “grate in question”), the 

Godbes attempted to direct the trial court’s attention to eight grates, all 

of which were not the grate that Julie Godbe alleges caused her accident. 
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SR 1319, Plaintiff’s Response to Defendant’s Motion for Summary 

Judgment, pp. 11-15. 

 In granting the City’s Motion for Summary Judgment, the trial 

court held: 

The duty of a governmental agency, such as the City, as it 
concerns damages or defects on a public roadway is controlled 

entirely by statute. In this case statutory liability is controlled by 
SDCL 31-32-10. The Plaintiff has argued throughout this matter 

than in 2007 the City of Rapid City adopted Standard 
Specifications of the use of Type B inlets which had grates that 
were not parallel to the roadway, that Don Brumbaugh, the City’s 

30(b)(6) witness “admitted” that the specification is a safety 
specification and that the City must comply with it. (Brumbaugh 

Dep. 74:16-75:9). That Brumbaugh “acknowledged” that once 
straps are torn off, the grate becomes damaged and in disrepair 
(Brumbaugh Dep. 81:5-16). And that the city had “notice of the 

traps created by parallel grates and that they are dangerous.” 
(Brumbaugh Dep. 109:17-23). In summary, the City realized it had 
a design problem in 2007, adopted a plan to rectify the problem in 

2007, and negligently administered that plan, which led to Julie 
Godbe’s accident and injury. 

 
None of these arguments are in any way different than what the 
Court has previously ruled on in its Memorandum Decision of 

October 25, 2016. 
 
Appellants’ App. at 003-004. 

 With respect to the Godbes’ claim that the grates were damaged, 

the Court held: 

In order to prevail on a motion for Summary Judgment, the moving 
party must show there is an absence of a genuine issue of material 

fact…Critical to this case, given the alleged damages and defects to 
grate on East St. Patrick Street is the issue of whether the City had 
notice of damage to the grate that Julie Godbe drove her bicycle into. 

The Court concludes there has been no showing of a dispute of 
material fact as to that issue, and that the Plaintiff has not alleged 
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any material fact that shows the City had notice of damage to the 
grate Julie Godbe fell into. 

 
The Plaintiffs have pled in paragraphs 18, 19, 20, 21, 22, 23, 24, 

27, and 28 in their Amended Complaint (which notably are no 
different than the paragraphs included in the original Complaint, 
which the Court has previously dismissed) allege essentially that 

the City was aware they had a design problem in 2007 in that the 
type “B” inlet drains were parallel to the road which was not safe, 

adopted a plan and policy to change the road, and that the plan 
was negligently executed and or the grate cross straps were 
negligently maintained. Lost in all this creative lawyering is any 

indication the City had notice of damage (by flood, fire, snowplow, 
etc.) to Grate 4, or for that matter, any of the other grates. 

 
…Paragraph 25 in the Amended Complaint states the City “knew 
or should have known the welded crossbars were ripped off and 

thereby damaged…” but never put forward any material facts that 
support that conclusion. How and when did the city know of a 

snowplow (Plaintiff’s theory) damaged Grate 4 prior to the 
accident? Plaintiffs keep returning to notice of a design defect and 
negligent maintenance starting in 2007. This continued argument 
wholly misses the point. East Saint Patrick Street was built with a 
wildly dangerous grate system. The City realized it had problems 

with the grates they had even back in 2007. The City may have 
welded on Grate 4 before the accident and those wells may have 
failed. But there has been absolutely no offering from the Plaintiff 

that the City had notice about the post-welding damage to the 
Grate… 

 
This Court keep circling back to the issue of notice, but 
specifically, notice of what? Notice of a design flaw that was 

birthed with the road? A self-realized belief that parallel grates are 
a horrible idea because of the inherent dangers they posed to 

bicycles riding on the road? The review of the relevant case law… 
leads this Court to conclude material/relevant notice does not relate 
to notice or knowledge of defects in the highway that were birthed 
with the road. A defective design, no matter how egregious or even 
obvious, cannot be the basis for municipal liability. 

 
Appellants’ App. at 004-006 (emphasis added). 
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 Leading up to its conclusion, the trial court notes that “[i]n order to 

prevail the Plaintiffs must show the City had notice the crossbars on Grate 

4 were welded on prior to the accident (to avoid the issue of non-liability 

if the roadway was still in its birth condition), that they were torn off 

prior to the accident, and that the city had notice of this specific 

damage to Grate 4.” Appellants’ App. at 008-009 (emphasis in original).  

While the trial court ultimately focused on the issue of notice, the trial 

court’s recitation of what the Godbes must prove is correct: 

1. That there were crossbars welded on Grate 4 prior to Julie 
Godbe’s accident (to avoid the issue of non-liability if the 
roadway was still in its birthed condition); 

 
2. That the crossbars were torn off of Grate 4 prior to the accident; 

and 

 

3. That the City had notice of damage to Grate 4. 

 Godbes’ claims fail as a result of their inability to provide any actual 

evidence (other than Godbes’ counsel’s arguments) to satisfy all three of 

these requirements. 

III. STATEMENT OF THE FACTS 

Julie Godbe fell while riding her bicycle over a storm drain grate on 

E. St. Patrick Street in Rapid City.  Godbes continuously suggest that for 

more than 20 years, the City has had “notice” of a “dangerous condition” 

on the roadway, in that the storm drain grates on E. St. Patrick Street 

had bars that ran parallel to the curb instead of perpendicular, allowing 

a bicycle tire to fall into the grate.  Appellants’ Brief, pp. 13, 23, 24, 35.  
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This argument was rejected in the trial court’s Memorandum Decision 

(Appellee’s App. at A 1-8) and Order granting the City’s Motion to 

Dismiss (Appellee’s App. at B 1-10), which Godbes do not appeal to this 

Court.   

As set forth above, both the trial court and the Godbes’ Amended 

Complaint restricted further proceedings in this case to the “grate in 

question,” Grate 4. Yet, the photographs the Godbes provided to this 

Court in their Appellants’ Brief consist of grates: 11, 14, 15, C, D, F, and 

G.  Appellant’s’ Brief, pp. 14-17; Appellee’s App. at C 11, 14, 15, 18, 19, 

21, 22.  All of the grates referenced by Godbes lie East of Rapid Creek, 

whereas the “grate in question,” Grate 4 is West of Rapid Creek. 

 In providing the mapping, the trial court had the benefit of a 

blown-up map of Appellee’s App. at D 1-3.  So as to provide this Court 

with the best depiction, the City has provided the map both as a whole, 

and in two parts, one lying primarily West of Rapid Creek (with no 

crossbars) and one lying primarily East of Rapid Creek, where all the 

crossbars are found. 
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West of Rapid Creek 
 

 

East of Rapid Creek 
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Because there is no evidence that there were any crossbars or straps 

welded onto Grate 4 prior to Julie Godbe’s accident, Godbes cannot 

establish damage, as is their burden under SDCL § 31-32-10, or that the 

City had notice of the non-existent damage.  Such is fatal to the Godbes’ 

claims. 

ARGUMENT 

I. THE TRIAL COURT CORRECTLY DETERMINED THAT THE 

GODBES’ CLAIMS AGAINST THE CITY MUST FAIL, AS THE 

GODBES DID NOT ESTABLISH TWO FUNDAMENTAL 

PREREQUISITES TO THEIR CLAIM: (1) THAT JULIE GODBE’S 

ACCIDENT WAS CAUSED BY “DAMAGE” TO THE ROADWAY, AND 

(2) THAT THE CITY HAD KNOWLEDGE OF THE ALLEGED 

“DAMAGE” THAT CAUSED JULIE GODBE’S ACCIDENT 

 

A. STANDARD OF REVIEW 

This Court’s standard of review for summary judgment is well 

settled: 

In reviewing a grant or a denial of summary judgment under SDCL 

15-5-56(c), [the Court] must determine whether the moving party 
demonstrated the absence of any genuine issue of material fact 

and showed entitlement to judgment on the merits as a matter of 
law. The evidence must be viewed most favorably to the nonmoving 
party and reasonable doubts should be resolved against the 

moving party. The nonmoving party, however, must present 
specific facts showing that a genuine, material issue for trial exists. 
[The Court’s] task on appeal is to determine only whether a 

genuine issue of material fact exists and whether the law was 
correctly applied. If there exists any basis which supports the 

ruling of the trial court, affirmance of a summary judgment is 
proper. 
 

Hanna v. Landsman, 2020 S.D. 33, ¶ 21 (citations omitted).  In this case, 

the Court must also deal with the existence of a duty in a negligence case 
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under SDCL § 31-32-10. “The existence of a duty in a negligence action 

is a question of law subject to de novo review by this Court.” Hohm v. 

City of Rapid City, 2008 S.D. 65, ¶ 3, 753 N.W.2d 895, 898 (citing State 

Auto Ins. Companies v. B.N.C., 2005 SD 89, ¶ 20, 702 N.W.2d 379, 386). 

B. THE HISTORY OF GOVERNMENTAL HIGHWAY LIABILITY 

 As early as 1894, this Court has held that counties are not liable 

for defects in highways absent legislation to the contrary.  Hohm, 2008 

S.D. 65, ¶ 5 (citing Bailey v. Lawrence County, 5 S.D. 393, 59 N.W. 219 

(1894)).  In Bailey, this Court affirmed a demurrer granted by the trial 

court dismissing the claims brought against Lawrence County.  The 

plaintiff alleged, among other facts, that “the bridge upon which the 

injury occurred was erected and constructed by, and under the direction 

of, the defendant county” and that “by reason of the negligence of the 

defendant, and disregard of its said duty, [the bridge] had become 

unsafe, fallen out of repair, and was dangerous and unfit to be used, to 

the knowledge of the defendant, at the time of the injury complained of.” 

Bailey, 59 N.W. at 219–20.  The defendant county alleged only that “no 

county is liable for injuries from a defective bridge on a public highway, 

without regard to the fact of whether or not the county, or its agents and 

servants, had knowledge of such defect.”  Id. at 220.  The Court agreed, 

holding that “while it is true that the legislature has imposed upon 

counties the duty of keeping in repair the bridges on the public 
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highways, and provided the method for raising revenue by taxation 

requisite for such purpose, [] to hold that the counties are thereby made 

liable for injuries caused by defects in such bridges, in the absence of 

legislation making them so liable, would be a species of judicial 

legislation.”  Id. at 221.  “The legislature not having, in terms, imposed 

this liability upon counties, we must, under the great weight of authority 

hold that no such liability exists in this state.”  Id. at 222.  Thus, Bailey 

started the progeny of authority in South Dakota related to governmental 

liability for defects in a roadway.   

 As the law has developed since 1894, the simple analysis is as 

follows, there is no common law duty of municipalities with regard to 

streets or highways.  Hohm, 2008 S.D. 65, ¶ 20.  The enactment of SDCL 

§ 31-32-10 (and its predecessors) abrogated any such duty and a 

municipality can only be found liable if there is a violation of that 

statute.  Id.  

In 1915, the South Dakota Legislature first enacted legislation 

which has evolved into the present-day statute. The rule provided: 

§ 1. Guards Erected—Repairs made. It shall be the duty of the road 

supervisors of any township, town or city, and the county 
commissioners of any county not fully organized into civil 

townships, to keep all public roads and highways, culverts and 
bridges in such condition as to render them safe and passable and 

free from danger of accidents or injury to persons or property, 
while in the lawful use thereof, and in case such roads, highways, 
culverts or bridges shall become in whole or in part destroyed or 

out of repair by reason of floods, fires or any other cause, to such 
an extent as to endanger the safety of public travel, it shall be their 
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duty upon receiving notice thereof to cause to be erected, for the 
protection of travel and public safety, within twenty-four hours 

thereafter, substantial guards over such defects, or across such 
roads or highways, of sufficient height, width and strength to warn 

and guard the public from accident or injury to the person or 
property thereof, and it shall also be their duty to repair the same 
within a reasonable time thereafter. It shall also be the duty of any 

such supervisors to protect any abandoned public road or highway 
with substantial guards as provided in this act. 
 

… 
 

§ 3. Damages. Any person shall have a cause of action against 
such city, town, township or county for injury to persons or 
property sustained by reason of any violation of the provisions of 

this act… 
 

Hohm, 2008 S.D. 65, ¶ 9 (emphasis in original) (citing 1915 S.D.Sess.L. 

ch. 210).   

In 1939, the code was replaced by SDC § 28.0913, a statute 

similar to today’s version of SDCL § 31-32-10.  SDC § 28.0913 provided: 

In case any highway, culvert, or bridge shall become in whole or in 
part destroyed or out of repair by reason of floods, fires, or other 

cause to such an extent as to endanger the safety of public travel, 
it shall be the duty of the governing body or board under statutory 
duty to maintain such highway, culvert, or bridge upon receiving 

notice thereof to cause to be erected for the protection of travel and 
public safety, within twenty-four hours thereafter, substantial 
guards over such defect or across such highway of sufficient 

height, width, and strength to guard the public from accident or 
injury and to repair the same within a reasonable time thereafter. 

It shall also be the duty of such governing body or board to guard 
any abandoned public highway, culvert, or bridge in like manner. 
 

Any person who shall sustain injury to person or property by 
reason of any violation of this section shall have a cause of action 

against the county, township, city, or town as the case may be for 
such damages as he may have sustained. 
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Hohm, 2008 S.D. 65, ¶ 11 (citing SDC § 28.0913).  As this Court noted in 

Hohm, the changes in SDC § 28.0913 were significant for two reasons: 

(1) SDC § 28.0913 “removed the broad duty imposed by § 8589 to 
keep public highways safe and free from danger, retaining only 
the limited duty to guard and repair highways that were 

destroyed or out of repair;” and 
 

(2) “the change applied not only to counties and townships, but 
also to cities and towns.” 

Id. at ¶¶ 12-13 (emphasis in original) (citations omitted).  The present 

day version of SDCL § 31-32-10 (which was also the version in existence 

on the date of Julie Godbe’s accident) provides as follows: 

If any highway, culvert, or bridge is damaged by flood, fire or other 
cause, to the extent that it endangers the safety of public travel, 
the governing body responsible for the maintenance of such 

highway, culvert, or bridge, shall within forty-eight hours of 
receiving notice of such danger, erect guards over such defect or 

across such highway of sufficient height, width, and strength to 
guard the public from accident or injury and shall repair the 

damage or provide an alternative means of crossing within a 
reasonable time after receiving notice of the danger. The governing 
body shall erect a similar guard across any abandoned public 

highway, culvert, or bridge. Any officer who violates any of the 
provisions of this section commits a petty offense. 

 

(emphasis added).1   

                                                 
1 Godbes allege that the change in language from “shall become in whole or in part 

destroyed” to “is damaged” somehow evidences a determination by the Legislature that 

the “in whole or in part” language was surplusage.  Godbes have provided no support 

for this assertion, nor would this assertion, even if true, impact the Court’s decision. In 

fact, Godbes’ entire analysis is, itself, flawed as Godbe’s argue that the “in whole or in 
part” language would add nothing to the meaning of “damage.” But, the Legislature 

never used the “in whole or in part” language to modify “damage.”  The Legislature used 

the “in whole or in part” language to modify “destroyed.”  But, the Legislature chose to 

get rid of this language and insert “is damaged.”  The “in whole or in part destroyed” 

language became obsolete and has no impact on this case. 
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 After the enactment of SDC § 28.0913 in 1939, this Court has 

identified and analyzed the duties of governmental agencies as it 

concerns roadway maintenance on numerous occasions.  In Gulbranson 

v. Flandreau Twp., the Court held that “the source of a public entity's 

liability for damages resulting from a defective highway is statutory.”  

458 N.W.2d 361, 362 (S.D. 1990) (citing Dohrman v. Lawrence Co., 82 

S.D. 207, 209, 143 N.W.2d 865, 867 (1966)).  The Court went on to state 

that “this Court has long held that SDCL 31-32-10 and 31-32-112 are 

the statutes which prescribe the nature and extent of the duty imposed 

upon public entities to protect the public from injury occasioned by 

defective roads.”  Id. (citing Dohrman, 143 N.W.2d at 867 (1966); Lipp v. 

Corson Co., 76 S.D. 343, 346, 78 N.W.2d 172, 174 (1956)).  

 In Reaney v. Union County, the Court analyzed the 1939 change to 

SDC § 28.0913.  69 S.D. 392, 395, 10 N.W.2d 762, 763, adhered to on 

reh'g, 69 S.D. 488, 12 N.W.2d 14 (1943).  In Reaney, the plaintiff was a 

passenger in an automobile who drove through the guardrail of an 

approach to a bridge.  Id. at 762.  The plaintiff was injured and sued the 

                                                 
It is assumed that Godbes make this argument, however thin, to argue that Godbes 

need not prove damage to Grate 4, but rather any grate or any portion of the roadway. 

Such an argument is barred under the cases interpreting SDCL § 31-32-10 and the 

Godbes’ requirement to establish causation.  Godbes’ argument that damage to a 
different portion of the roadway than where Julie Godbe’s injury occurred contains 

such a tenuous and strained nexus (if any nexus at all) between the damage and the 

injury such that reasonable minds cannot differ that the damage to others grates did 

not cause Julie Godbe’s injuries. 

 
2 SDCL § 31-32-11 was repealed in 1986.   
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county, alleging that “an insubstantial guardrail and a sharp left-hand 

curve leading immediately to a narrow wooden approach to the bridge 

rendered the highway dangerous and unsafe.”  Id.  The trial court 

directed a verdict in favor of the county.  On appeal, the issue addressed 

by this Court was “[w]hether, in enacting SDC 28.0913, the legislature 

intended to abridge the liability of counties for injuries resulting from 

defects in the county highway system.”  Id.   The Court noted that “the 

revision [to SDC § 28.0913] omits the provision of § 8589, supra, 

charging the county with the duty ‘to keep the public highways, culverts 

and bridges in such condition as to render them safe, passable and free 

from danger of accident or injury to persons or property while in the 

lawful use thereof;’ and retains the provisions charging it with the duty 

to guard and repair highways which become in whole or in part 

destroyed or out of repair by reason of floods, fires, or other causes, and 

with the duty to guard abandoned highways.”  Id. at 763.  The Court 

held: 

The revised text is not a mere rearrangement of the substance of 
the old statutes. We are not dealing with a change of phraseology 
and punctuation. It is not just a case of the omission of words; 

meaning has been obliterated. The broad general duty to maintain 
a reasonably safe highway has been eliminated, and the specific 
duty to guard and repair a damaged or destroyed highway has 

been retained. To read the more extensive duty, out of language 
which clearly and plainly but describes the lesser duty, would be to 

distort the words employed by the legislature. This we are not at 
liberty to do. The conclusion is unavoidable that the liability of the 
county has been abridged by revision. 
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Id. at 764.  The Court determined that even assuming “that the county 

had been derelict in it duties,” “these derelictions on the part of the 

county cannot, by legitimate construction, be brought within the 

embrace of the language of SDC 28.0913. The highway did not become 

defective in the described respects because it had ‘become *** destroyed 

or out of repair by reason’ of any cause. These defects were inherent in 

the design or plan of the highway the county provided the public, and we 

conclude that the present statute does not afford plaintiff a remedy for 

injuries proximately caused thereby.”  Id.  

In Dohrman v. Lawrence County, the plaintiff, as special 

administrator of an estate, sued the county and highway superintendent 

for the wrongful death of his decedent, who was killed when he drove off 

a steep hill on a sharp curve.  82 S.D. 207, 143 N.W.2d 865, 866 (1966).  

Plaintiff’s theory of liability was that defendants were negligent in failing 

to keep and maintain the road in a reasonably safe condition and in not 

posting it with warning signs.  Id.  Plaintiff also alleged that defendants 

had notice and knowledge of the condition of the road for several years 

before the accident.  Id.  On a Motion to Dismiss filed by the county, the 

trial court dismissed plaintiff’s claims, and this Court affirmed.  In doing 

so, the Court reaffirmed that there is no common law right of action 

against a public entity for damages resulting from a defective highway, 



 

26 

but instead, the sole basis for governmental liability is found in SDC 

28.0913 (now SDCL § 31-32-10).  The Court held: 

The statute provides the nature and extent of the duty 
imposed upon the county to protect the public from injury 
occasioned by defective highways and bridges and 

consequently the standard of care cannot be predicated on 
principles of common law negligence.  The county’s liability 
must be determined from the standard of conduct imposed 

by the statute and not the standard of a reasonably prudent 
person. 

 
Id. at 867 (emphasis added).  Citing the repeal from the statute of a 

public entity’s duty to keep roads safe, the Court found that their duty is 

confined to “the specific duty to guard and repair a damaged or destroyed 

highway.”  Id. (citing Reaney, supra).  “A failure to install adequate signs 

warning of danger incident to a sharp curve or a steep hill is not a 

violation of duty under the statute.”  Id.   

 This Court has repeatedly affirmed this interpretation and 

application of the statute.  In Zens v. Chicago, Milwaukee, St. Paul & Pac. 

R. Co., the plaintiff was injured when the bus in which he was riding hit 

the soft shoulder of the defendant township’s road, went down the steep 

grade of the adjacent drainage ditch, and rolled partially on its side.  386 

N.W.2d 475, 476 (S.D. 1986).  Plaintiff sued the township, alleging 

negligent construction and maintenance of the road, and alleging the 

road was “out of repair” by reason of the location and construction of the 

drainage ditch.  Id. at 477.  Affirming its prior holdings, this Court 

stated:   
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Township's liability, if any, is thus determined by applying the 
standard of conduct imposed by SDCL 31-32-10, rather than the 

standard of conduct of a reasonably prudent person because there 
is no common law right of action against a county or township for 

recovery of damages resulting from a defective highway. 
 

Id. at 478 (citations omitted).  “No liability arises from inherent defects in 

the design or plan of the highway provided the public.”  Id. at 478.  “This 

is because statutory liability arises only in case a highway becomes out of 

repair and does not arise when a highway is defectively birthed. Thus, no 

liability is imposed for failure to install adequate signs warning of 

highway dangers, and no liability is imposed for failure to install 

adequate guardrails because these are inherent defects in the highway.”  

Id. (internal citations omitted) (emphasis added). 

In Wilson v. Hogan, the Court held that “the duty [identified in 

SDCL § 31-32-10] is only to warn of danger and to make reasonably 

timely repairs upon notice that a damaged roadway is creating a safety 

hazard.”  473 N.W.2d 492, 496 (S.D. 1991) (emphasis added).  “The 

statute creates no duty to design or construct a roadway safely in the first 

place.”  Id. (emphasis added) (citing Gulbranson, 458 N.W.2d at 362; 

Zens, 386 N.W.2d at 478).  “Beyond this narrow statutory duty, there is 

no common law duty that would permit a ‘right of action against a 

[public entity] for recovery of damages resulting from a defective 

highway.’” Id. (citing Zens, supra). 
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In Hohm, the Court conducted a detailed analysis of SDC § 

28.0913, SDCL § 31-32-10, and all of the prior caselaw analyzing the 

statutes. 2008 S.D. 65.  The Court expanded the prior holdings related to 

SDC § 28.0913 and SDCL § 31-32-10 to municipalities and specifically 

the City of Rapid City.  Id. at ¶ 20.  The Court analyzed the development 

of statutory liability as follows: 

Applying these principles to the original 1915 legislation on liability 
for negligence in highway maintenance, we observe that chapter 

210 imposed duties on the road supervisors of “any township, 
town or city,” and on county commissioners to keep highways safe, 
passable and free from danger; to erect guards over substantial 

defects; and to complete repairs when such highways were 
destroyed or fell out of repair. 1915 SDSessL ch 210, § 1 (emphasis 

added)… 

Clearly, the detailed provisions of chapter 210 express legislative 
intent to design a complete scheme of responsibility and liability 

for highway maintenance such that its requirements should be the 
only ones that were obligatory. Robinson v. Minnehaha County, 65 

S.D. 628, 277 N.W. 324 (1938)… 

Consequently, chapter 210 did not merely restate the common-law 
duty of municipalities as to maintenance of streets, it prescribed 

the new statutory duties for cities, towns, counties and townships, 
enacted criminal penalties, and created a civil cause of action for 
violation of those duties. To paraphrase the Court's conclusion in 

Burnett, it is clear from the degree of minuteness with which the 
legislature went into the whole subject, that the act was intended 

to be exclusive, and that it was the intent of the legislature to 
repeal any other acts or provisions of common law pertaining to 

the same subject. 

Even if we were to determine that some vestige of the common-law 
liability of municipalities survived the enactment of chapter 210 in 

1915, we hold that it was fully abrogated by the 1939 statutory 
revisions that eliminated the broad duty to maintain reasonably 
safe highways and confined counties and townships, as well as 

cities and towns, to the more limited duty to guard and repair 
highways that are damaged or destroyed. See 1939 SDC § 
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28.0913; Reaney, 69 S.D. at 396–97, 10 N.W.2d at 764; Dohrman, 
82 S.D. at 210, 143 N.W.2d at 867. 

Id. at ¶¶ 16-20. 

 Time and time again, this Court has been clear.  The City’s liability 

in this case stems solely and entirely from SDCL § 31-32-10.  In order to 

establish such a duty, Godbes must prove both that there was damage to 

the roadway that caused Julie Godbe’s accident, and that the City had 

notice of such damage. 

 Although the trial court has twice told the Godbes that their 

argument related to the City’s lack of use of type “B” inlet or “Type V” 

grate is a design issue for which there is no liability (one of which times 

was in a decision not addressed or appealed by Godbes), the Godbes 

again point this Court to the City’s “design specifications” for new 

construction. Appellants’ Brief, p. 9.  Godbes allege that the City has been 

aware of this “dangerous condition” for more than 20 years. Appellants’ 

Brief, pp. 13, 23, 24, 35.  Yet, this is the exact same argument squarely 

rejected by this Court in Dohrman, 143 N.W.2d at 866-67.  Godbes’ claim 

related to the City’s use of parallel bars, a design issue, must be put to 

rest. 

C. THE GODBES DID NOT PROVIDE ANY FACTS TO ESTABLISH 

THAT JULIE GODBE’S ACCIDENT WAS CAUSED BY “DAMAGE” 

TO THE ROADWAY 

Godbes attempt to establish “damage” to Grate 4 by providing the 

Court with evidence of damage to other grates.  On a basic level, Godbes 
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would have this Court believe that because there may have been damage 

to other grates, there must have also been damage to Grate 4.  While still 

questionable, this argument may have been more persuasive if there 

wasn’t specific evidence related to Grate 4, which Godbes choose to 

ignore.  Godbes’ own submission of photographs of other grates clearly 

shows that if those grates had welded crossbars, evidence of those 

crossbars remains.  Appellants’ Brief, pp. 14-17.  Yet, there is absolutely 

no evidence of crossbars on Grate 4. 

 

Appellee’s App. at C 4. 

 Godbes’ expert witness testified that he believed that every grate 

that had parallel bars was “in a state of damage and disrepair.” 

Q: So, Carter, am I to understand you correctly that it’s your 

opinion that every grate is parallel – meaning the grates that 
run parallel with the curb – that you believe those grates are 

what? 
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A: They are – as of the date of – the photo was taken, they were 
in a state of damage and disrepair. 

 
SR 1349, Plaintiffs’ Response to Defendant’s Statement of Undisputed 

Material Facts, p. 6, Response to SMF 16.  The only “damage” noted by 

Godbes’ expert was that the grates were “not protected.” SR 0320, 

Affidavit of Robert J. Galbraith, Exhibit 10, p. 2.  Godbes’ expert was not 

a welding expert and could not offer an opinion on whether Grate 4 had 

been welded on, but did testify that “I don’t think there is enough 

evidence to show that every grate had bars welded across it.” SR 0320, 

Affidavit of Robert J. Galbraith, Exhibit 10, p. 4. 

 The City’s expert was a “Qualified Welding Inspector” through the 

American Welding Society and a current welding instructor at Western 

Dakota Technical Institute. SR 0309, Affidavit of Charles Leeper, ¶ 1; 

Exhibit 1.  Mr. Leeper concluded that “[c]onsistent with my findings, by 

relying on my skill, knowledge, experience, education, and training in 

welding, along with my qualification in welding and upon thorough 

analysis, the grate in question subject to this litigation had never been 

welded on before Ms. Godbe’s accident[.]” SR 0309, Affidavit of Charles 

Leeper, ¶ 4.3  Mr. Leeper specifically identified the “evidence of fillet weld 

penetration on the grates to the East of Rapid Creek, compared to the 

lack thereof on Grate 4. 

                                                 
3 While Godbes challenged the qualifications of Mr. Leeper, it is clear from the record itself that Mr. 

Leeper is more than qualified and the Godbes failed to obtain or appeal any determination related to Mr. 

Leeper’s qualifications. 
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SR 1854, Affidavit of Robert J. Galbraith, Exhibit 18. 

 There simply is no evidence of any “damage” to Grate 4 prior to 

Julie Godbe’s accident, other than perhaps the speculative assumptions 

and leaps made by Godbes’ counsel.  But, this Court has consistently 

held non-movants to a higher standard.  “The nonmoving party…must 
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present specific facts showing that a genuine, material issue for trial 

exists.” Hanna, supra. 

 Godbes next argue that Godbes are not required to show damage 

to Grate 4, only damage to the E. St. Patrick Street roadway.  Godbes 

disagree that SDCL § 31-32-10 “requires that Godbe must prove that 

they received notice of the damage to the specific grate that caused 

Julie’s injuries.” Appellants’ Brief, p. 29.  Godbes ignore both the 

language of SDCL § 31-32-10 and the elements of negligence in general.  

SDCL § 31-32-10 provides that “[i]f any highway, culvert, or bridge is 

damaged by flood, fire or other cause, to the extent that it endangers the 

safety of public travel, the governing body responsible for the 

maintenance of such highway, culvert, or bridge, shall within forty-eight 

hours of receiving notice of such danger, erect guards over such defect or 

across such highway of sufficient height, width, and strength to guard 

the public from accident or injury and shall repair the damage or provide 

an alternative means of crossing within a reasonable time after receiving 

notice of the danger[.]” (emphasis added).  SDCL § 31-32-10, by its very 

language, absolutely requires the governing body to protect from the 

damage for which it has notice in that the governing body must “erect 

guards over such defect,” but no such requirement is included that 

requires the governing body to erect guards over defects for which the 

body was not provided notice.   
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The slippery slope of the Godbes’ request to this Court to expand 

the governmental liability in SDCL § 31-32-10 would be astronomical.  

Under Godbes’ theory, notice of damage to a storm drain grate on Omaha 

Street/Highway 44 in downtown Rapid City would place all of Highway 

44 in a state of “damage” or “disrepair.”  Under Godbes’ theory, that 

damage in downtown Rapid City would create governmental liability for 

damage to a storm drain grate in Rapid Valley (on Highway 44) 5 miles 

away, a bridge failure near the Rapid City Regional Airport (on Highway 

44) 10 miles away, or elsewhere on Highway 44 which traverses the 

entire length of the State of South Dakota, through Lennox and into 

Interstate 29. 

This Court has addressed this issue.  In Kiel v. DeSmet Twp., this 

Court held that “[o]bviously, the main obligation [] under this statute 

(SDCL 31-32-10) is to repair all defects in a [] highway which endanger 

the safety of public travel. Incidentally the statute also imposes a 

secondary duty [] to erect temporary guards over defects, where needed, 

until repairs are made.”  90 S.D. 492, 496, 242 N.W.2d 153, 155 (1976).  

There is a distinction, however, between warning signs (or grates) that 

have been erected (or welded) and warning signs (or grates) that have not 

been erected (or welded).  As the Court holds:  

‘Significantly, the warning signs involved in the Reaney and 

Dohrman cases had never been in existence so their absence could 
not be considered a defect which damaged, destroyed, or caused the 
highway to be out of repair. In the present action it is alleged a 
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warning sign incident to the dangerous curve had originally been 
installed and maintained. During some road construction the 

warning sign was removed and never replaced. 

‘Unless the dangerous curve was eliminated by the road 

construction the county was under a duty to replace the warning 
sign as directed in SDC 1960 Supp. 28.0901 (now SDCL 31-28-6): 

 … 

‘It may be assumed that public authorities in the discharge of their 
duties under this statute have a measure of discretion in 
determining what curves, crossings, and other points of danger 
require a warning sign and failure to erect or install one is not 
ordinarily actionable, Reaney v. Union County and Dohrman v. 
Lawrence County, supra.  

Id. at 496 (emphasis added). Godbes’ argument that they must prove 

damage to the “roadway” and not the specific grate flies in the face of 

Kiel.  Even if the City had installed crossbars on the grates East of Rapid 

Creek (it did not), the failure to install or erect grates West of Rapid 

Creek is not actionable.  Because crossbars West of Rapid Creek “had 

never been in existence…their absence could not be considered a defect 

which damaged, destroyed, or caused the highway to be out of repair.” 

Kiel, supra. 

The general principles/elements of negligence itself similarly 

preclude such a result. “The three necessary elements of actionable 

negligence are (1) a duty on the part of the defendant; (2) a failure to 

perform that duty; and (3) an injury to the plaintiff resulting from such a 

failure.” such a result.” Kuehl v. Horner (J.W.) Lumber Co., 2004 S.D. 48, 

¶ 10, 678 N.W.2d 809, 812. While causation is generally a question 
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reserved for the jury, where reasonable minds cannot differ, the question 

is for the Court. Howard v. Bennett, 2017 S.D. 17, ¶ 8, 894 N.W.2d 391, 

395.  On this issue, reasonable minds cannot differ - if the City had 

notice of damage to Grate 15, under no set of facts could it be alleged or 

proven that Grate 15 caused Julie Godbe’s injury when all parties agree 

Julie Godbe fell at Grate 4. 

Godbes make several additional arguments to attempt to “muddy 

the water” in hopes that they can create enough confusion for the Court 

to state there must be a fact question which precludes summary 

judgment.  None of these arguments have any bearing on the analysis set 

forth above, nor are they even factually accurate.  Godbes argue 

throughout their brief that the City “destroyed” the grates and “evidence 

of its wrongdoing.”  Appellants’ Brief, pp. 23, 27, 28, 29, 36. Godbes’ 

suggestion that the City destroyed the grates is baffling in light of the fact 

that the City’s counsel, Mr. Galbraith, and Godbes’ counsel, Mr. 

Beardsley, looked at the grates together on November 28, 2018. SR 2049, 

Affidavit of Robert J. Galbraith, ¶¶ 6-8.   

Godbes then argue that the City admitted in its Answer that the 

City had welded crossbars on Grate 4 prior to Julie Godbe’s accident.  

Appellants’ Brief, pp. 25-26.  Godbes cite the Court to paragraph 8 of the 

Answer to Amended Complaint.  Appellants’ Brief, p. 25. Paragraph 8 

provides: 
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As it concerns paragraphs 21, 25, 26, and 28, the Defendant denies 

that the “crossbars” as alleged by the Plaintiffs were welded onto the 

storm drain grate on or before July 27, 2015; further, Defendant 
affirmatively alleges that the placement of “crossbars” on the storm 

drain grate was a subsequent remedial measure which does not 
constitute “damage” as the same is identified in SDCL § 31-32-10 
and is inadmissible in any event under SDCL § 19-19-407.   

 
(emphasis added). SR 0172, ¶ 8.  Godbes then argue that “[b]ut while the 

City claims the crossbars were placed as a remedial measure, this cannot 

be the case.”  Appellants’ Brief, p. 25.  The creativity in Godbes’ 

argument, while interesting, is entirely flawed. Godbes argue that “[a]n 

attorney can make an admission that is binding upon his client and 

relieves the opposing party of the duty to present evidence on that issue.” 

Appellant’s Brief, p. 26.  And yet, somehow, Godbes attempt to persuade 

this Court that an Answer that specifically denies the allegation Godbes 

seek to allege, somehow constitutes an admission of that allegation.  It is 

true that after Julie Godbe’s accident, Godbes’ counsel (who she clearly 

hired after her accident) sent numerous letters to the City demanding 

that the City do something about the grates, and the City welded straps 

on E. St. Patrick Street after the photographs were taken in October of 

2015.  SR 1854, Affidavit of Robert J. Galbraith, ¶¶ 4-5, Exhibits 3 and 

4; SR 2049, Affidavit of Robert J. Galbraith, ¶¶ 2-8; Exhibits 1 through 

5.  In any event, as alleged in paragraph 8 of the Answer to Amended 

Complaint, a subsequent remedial measure is “[w]hen measures are 

taken that would have made an earlier injury or harm less likely to occur, 
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evidence of the subsequent measures is not admissible …”  SDCL § 19-

19-407. 

 Finally, Godbes allege that all of the City employees agree that the 

“City would not weld crossbars on a few grates and skip others” and that 

“all agreed that the welding took place before the incident.” Appellants’ 

Brief, p. 25.  Essentially, Godbes’ counsel asked the city employees to 

look at the same photographs Godbes have now provided to this Court of 

the grates East of Rapid Creek.  While Godbes provide the Court with a 

citation to the Appellants’ Appendix, Godbes don’t provide the Court with 

the actual testimony.  A portion of the questioning of Don Brumbaugh, 

the City’s 30(b)(6) designee in included below: 

Q: And I’m going to show you, and I’m going to start with 
number 10 and we’re going to come back. But number 10 is 
on St. Patrick Street and – 

 
A: Between Sedivy and Creek Drive? 

 
Q: Yes. 
 

A: Okay. 
 
Q: And you’ll see the reference on Exhibit 10 to number 10 

[which is Grate 10], correct? 
 

A: I see that. 
 
… 

 
Q: So I just want to turn to 10 because I’m not going to cover all 

of these, but 10 is on your Google map and it’s on St. Patrick 
Street and it’s to the east of the grate in question, number 4, 
correct? 
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A: Correct. 
 

Q: And on this particular grate, it looks like weld marks. Do you 
see that? 

 
A: Yes. 
 

Q: Turn to number 11, Exhibit 11, number 11. That has some 
bars on it, straps on it and some that are missing, correct? 

A: Yes. 

 
Appellants’ App. at 30.  Grates 10 and 11 are included here for the 

Court’s convenience. 

 

Appellee’s App. at C 10. 
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Appellee’s App. at C 11.  

 Indeed, Brumbaugh did testify that the weld on Grate 11 appeared 

to be old: 

Q: Well, then the welds we’re looking at on Exhibit 11 which 
were taken in mid October, 2015, are not new welds, are 
then? 

 
A: No. Those appear to be old to me. 

 
Appellants’ App. at 032.  But, as set forth throughout this brief, as well 

as the numerous briefs to the trial court, Godbes attempt to use Don 

Brumbaugh, or other City employees’ testimony related to grates 10, 11, 

13, 14, 15, A, C, D, F, and G to somehow suggest that Grate 4 was in the 

same condition or underwent the same fate is misleading and contrary to 

the actual evidence involving Grate 4, which Godbes chose not to provide 
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to this Court.  As Don Brumbaugh identified, from those grates that did 

have crossbars on them (East of Rapid Creek), those crossbars were 

welded by someone other than the City.  SR 1849, Affidavit of Don 

Brumbaugh, ¶ 3.  At no time between 2004 (when the City acquired E. 

St. Patrick Street from the South Dakota Department of Transportation) 

and July 27, 2015 (the date of Julie Godbe’s accident), was Mr. 

Brumbaugh (the Superintendent of Streets for the City), aware of the City 

ever welding bars or straps across those grates. SR 1849, Affidavit of Don 

Brumbaugh, ¶¶ 4-5.   

D. THE GODBES DID NOT PROVIDE ANY FACTS TO ESTABLISH 

THAT THE CITY HAD KNOWLEDGE OF THE ALLEGED “DAMAGE” 

THAT CAUSED JULIE GODBE’S ACCIDENT 

As a fundamental principle, the City could not have notice of 

damage that does not exist.  The trial court pondered this very question: 

This Court keep circling back to the issue of notice, but 
specifically, notice of what? Notice of a design flaw that was birthed 
with the road? A self-realized belief that parallel grates are a 

horrible idea because of the inherent dangers they posed to 
bicycles riding on the road? The review of the relevant case law… 

leads this Court to conclude material/relevant notice does not 
relate to notice or knowledge of defects in the highway that were 
birthed with the road. A defective design, no matter how egregious 

or even obvious, cannot be the basis for municipal liability. 
 

Appellants’ App. at 006.  Even in their submission to this Court, Godbes 

still have not answered this basic question, or otherwise asserted the 

City had notice (actual or constructive) of anything other than design 

standards of storm drain grates.  The City’s knowledge of a better design, 
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even if the City has not yet implemented that knowledge (the design 

standards applied to new construction which hadn’t been completed on 

E. St. Patrick Street), simply cannot lead to municipal liability.   

 Godbes now, for the first time, assert that the City’s knowledge can 

be actual or constructive.  As this Court has held, “[o]rdinarily an 

issue not raised before the trial court will not be reviewed at the appellate 

level.” Ronan v. Sanford Health, 2012 S.D. 6, ¶ 14, 809 N.W.2d 834, 837 

(citing State v. Gard, 2007 S.D. 117, ¶ 15, 742 N.W.2d 257, 261).  “The 

trial court must be given an opportunity to correct any claimed error 

before we will review it on appeal.” Id.  The term, “constructive notice” 

does not appear in the record below.  In any event, even if the Court 

considers the argument, Godbes claim still fails as Godbes still must 

answer the basic question: what evidence exists in the record that the 

City had actual or constructive notice of damage to Grate 4?  Godbes 

have not, and cannot, provide an answer to that question without 

referring to the design standards, for which the City has no liability 

pursuant to SDCL § 31-32-10. 

 Because the Godbes did not provide any evidence of “damage” to 

Grate 4, the storm drain grate where Julie Godbe’s accident occurred, 

and because the Godbes did not provide any evidence that the City had 

notice, actual or constructive of any such damage, the trial court’s Order 
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of Dismissal related to the Godbes’ claims against the City must be 

affirmed. 

CONCLUSION 

For the foregoing arguments and authority set forth herein, the 

Appellee, the City of Rapid City, respectfully requests that this Court 

affirm the trial court’s entry of summary judgment in favor of the City of 

Rapid City and Order of Dismissal.   

Dated this 17th day of July, 2020. 

  
NOONEY & SOLAY, LLP 

 
 
/s/ Robert J. Galbraith___________________ 
JOHN K. NOONEY 
ROBERT J. GALBRAITH 
Attorneys for Appellee, City of Rapid City 

326 Founders Park Drive / P. O. Box 8030 
Rapid City, SD  57709-8030 

(605) 721-5846 
john@nooneysolay.com 
robert@nooneysolay.com  
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RE: Godbe & Godbe v. City of Rapid City, SD; Civil No. 16-744; Motion to 
Dismiss 

Counsel: 

Defendant motioned this Court to dismiss the complaint pursuant to 
South Dakota Codified Laws ("S.D.C.L.") § 15-6-12(b)(5), claiming that 
Plaintiffs have not alleged facts to sustain a claim for either negligence or 
loss of consortium. The Court considered the record, briefs and the 
arguments of counsel, and being fully advised as to all matters pertinent 
hereto, for the reasons set forth below, the Defendant's motion to dismiss 
is GRANTED. 

Background 

This action arose after Plaintiff, Julie Godbe, fell while riding her bicycle 

on East Saint Patrick Street in Rapid City, SD on July 27, 2015. The fall 

occurred because the front tire of her bicycle fell into a storm drain grate. The 

1 
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roadway where the fall occurred was on a public roadway within the city. 

Godbe suffered serious physical and emotional injuries as a result of the 

accident. Plaintiffs Julie and David Godbe filed suit claiming Negligence and 

Negligent Maintenance and Repair by the City of Rapid City, and Loss of 

Consortium. Defendant filed a motion to dismiss based on Plaintiffs' failure to 

state a claim upon which relief may be granted. 

Analysis 

A motion to dismiss for failure to state a claim upon which relief can be 

granted, pursuant to S.D.C.L. § 15-6-12(b)(5), "tests the law of a plaintiffs 

claim, not the facts which support it." Brooks v. Milbank Ins. Co., 2000 S.D. 

16, ,r 14, 605 N.W.2d 173, 177 {quoting Thompson v. Summers, 1997 S.D. 103, 

,r 5, 567 N.W.2d 387, 390). When considering a motion to dismiss, the court 

must accept as true all facts properly pleaded in the complaint and any 

conclusions that the court can reasonably draw from those facts. N. Am. Truck 

& Trailer, Inc. v. M.C.I. Commc'n Servs., Inc., 2008 S.D. 45, ,r 6, 751 N.W.2d 

710, 712. The court should not dismiss the action if "in the light most favorable 

to the plaintiff, and with doubt resolved in his or her behalf, the complaint 

states any valid claim of relief." Brooks, 2000 S.D. 16, ,r 14, 605 N.W.2d at 177 

(quoting Schlosser v. Norwest Bank South Dakota, 506 N.W.2d 416, 418 (S.D. 

1993)). While the Court must accept factual allegations as true, "the court is 

free to ignore legal conclusions, unsupported conclusions, unwarranted 
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inferences and sweeping legal conclusions cast in the form of factual 

allegations." Nygaard v. Sioux Valley Hosp. & Health System, 731 N.W.2d 184, 

190 (S.D. 2007) (quoting Wiles v. Capitol Indemnity Corp., 280 F.3d 868, 870 

(8th Cir. 2002)). 

When ruling on a motion to dismiss, a court generally may not consider 

materials outside the pleadings. Noble Sys. Corp. v. Alorica Cent., LLC, 543 F'.3d 

978, 982 (8th Cir. 2008) 1 • However, the United States Supreme Court noted 

that while the court must consider the complaint in its entirety, it must also 

consider "documents incorporated into the complaint by reference" Tellabs, Inc. 

v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007). This court may 

"consider some public records, materials that do not contradict the complaint 

or materials that are 'necessarily embraced by the pleadings. m Noble Sys. Corp., 

LLC, 543 F.3d at 982 (court considered financing statement on file with the 

state of Minnesota) See also Porous Media Corp. v. Pall Corp., 186 F.3d 1077, 

1079 (8th Cir.1999) (court reviewed transcript from hearing before Judge 

Davis); SA Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure: 

Civil 2d § 1357, at 299 (1990) (court may consider "matters of public record, 

orders, items appearing in the record of the case, and exhibits attached to the 

complaint"). A motion to dismiss should not survive simply because a plaintiff 

deliberately omits references to documents upon which their claims are based. 

Pension Benefit Guaranty Corp. v. White Consol. Indus., 998 F.2d 1192, 1196 

(3d Circ. 1993). 

1 A motion to dismiss pursuant to S.D.C.L. § l 5-6-12(b )(5) is similar to its federal counterpart (Federal Rules of 
Civil Procedure 12(bX6)). Jank/ow v. Viking Press, 378 N.W.2d 875,877 (S.D. 1985). 
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On July 27, 2015, the Plaintiff Julie Godbe was riding her bicycle on 

East St. Patrick Street near the right-hand curb of the roadway as permitted by 

Rapid City Ordinance. Her front tire fell into a storm drain grate causing her to 

catapult over the handlebars and land on her face, causing serious physical 

and emotional trauma. The storm drain grate had steel bars that ran parallel 

to the curb, wide enough to allow a bicycle tire to get lodged between the bars. 

On May 1, 2007 the City Public Works Department identified and 

implemented "Type B" drain grates with "Type V" perpendicular grates as a 

safer design for City storm drains. It has not been alleged that anyone outside 

of the City management brought this issue to the attention of the City, instead 

the City realized it may have a safety problem on its own. 

After May 1, 2007 only storm drains with "Type V" perpendicular drain 

grates met City Infrastructure Design Criteria. Any drain grates which were 

not "Type V" were "out of repair'' as established under and by City 

specifications. 

Plaintiffs claim the City had notice of issues of the drain system on or 

after May 1, 2007, that the failure of the City to replace the drain system with a 

"Type V" drain breached the statutory duty to repair under SDCL 31-32-10 and 

that failure to erect a warning sign approaching the point of danger was a 

further breach of duty under SDCL 31-28-6. Alternatively, Plaintiffs argue the 

City is liable under the "ministerial function" doctrine outlined in Norberg v. 

Hagna, 46 S.D. 568, 195 N.W. 438,440 (1923). Essentially the argument boils 

down to the fact the City started the process of replacing the parallel grates 
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(like the one Julie Godbe drove her bicycle into) but didn't fix all of them, 

leading to the scenario where Julie Godbe had her accident. 

In support of Defendant's motion to dismiss, the Defendant relies on a 

long line and history of cases in South Dakota outlining the duty of the State, 

counties and municipalities as it relates to roadway maintenance and repair. 

The main thrust of the Defendant's argument is that such a duty arises only 

out of statute, and the controlling statute is SDCL 31-32-10. Upon a plain 

reading of the statute, the Defendant argues, there was no "notice" or "damage" 

to the storm grate in question, but that the grate was "birthed with the road" 

and if anything is a result of an improper, faulty, and unsafe design upon its 

original installation. 

NEGLIGENCE CLAIMS 

The Plaintiffs have alleged two negligence claims. "The existence of a 

duty in a negligence action is a question of law[.]" Hohm v. City of Rapid City, 

2008 S.D. 65 if 3, 753 N.W.2d 895, 898 (citing State Auto Ins. Companies v. 

B.N.C., 2005 SD 89, 120 702 N.W.2d 379, 386). In this case, both parties have 

stated that the applicable statutory law in question is SDCL 31-32-10. Two 

elements of 31-32-10 are "damage>' and the "receiving [of] notice [of damage]. 

The Plaintiff argues that in 2007 the City was put on notice because an 

internal audit of the grates being used were deemed to be unsafe and were to 

be replaced by Type V drain grates. Substitution of Type V drain grates did not 

occur at the location of the accident in this case. 

5 

Appellee's App. A 005



The Court agrees with the Defendant that the pleadings fail on the 

allegation of both triggers for the existence of a duty by the City. There is no 

factual allegation the City had received notice, or was otherwise aware of 

damage to the storm drain grate where Julie Godbe fell. As importantly, the 

Plaintiffs do not allege the storm drain grate in question is in some way 

damaged or in different shape or condition than it was when the roadway was 

"birthed". If the pleadings, taken as fact, are true, the City was aware of a 

design defect in the grates and roadway that existed in 2007 but they were not 

"damaged" as contemplated by the statute in question. The fact the City was 

aware of a design defect in the road does not equate to "damage" under SDCL 

31-32-10. 

To broaden the definition of design defects in roadways as the Plaintiffs ask 

this Court to do, would fly in the face of Hohm. Such a liberal interpretation of 

"damage" under SDCL 31-32-10 would undermine the legislative purpose and 

judicial holdings of what necessary prerequisites must exist (and be pled) 

before a claim of breach of duty (and negligence) can proceed under the 

statute. Again, assuming the pleadings as fact for purposes of the Motion to 

Dismiss, the Court finds the "damage" and "notice" requirements of SDCL 31-

32-10 have not been met. 

Given this finding by the Court, the secondary negligence claim that the 

Defendants were under a duty under SDCL 31-28-6 to erect "a substantial and 

conspicuous warning sign .... approaching a point of danger," also fails. Since 
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the Court has found the City had no duty to design or construct a roadway 

safely in the first place, and that the facts alleged in the Complaint, taken as 

true, do not outline a breach of duty under SDCL 31-32-10, there is no 

continuing breach of duty to install warning signs. 

The Plaintiffs claim that the failure to follow its own specifications and 

failure to maintain and repair the grate in question is a "ministerial function" 

allowing liability under a negligence claim also fails. The sole duty arising out 

of roadway liability exists only in SDCL 31-32-10. Hohm, 2008 S.D. 65 ,i20. 

The attempt to bootstrap a "ministerial duty" under SDCL 31-32-10 will not be 

allowed to proceed. 

LOSS OF CONSORTIUM 

The final claim of the Plaintiffs, for loss of consortium is a derivative claim 

to the negligence claims. Titze v. Miller, 337 N.W.2d 176, 177 (S.D. 1983). The 

Court has found that the negligence claims of the Plaintiffs have failed. 

Therefore, the derivative claim of loss of consortium as a result of the accident 

also fails. 

CONCLUSION 

The Plaintiffs failed to state a claim for negligence under both theories, their 

remaining claims are derivative and therefore the entire claim is dismissed. 

For the reasons set forth above, the Court GRANTS Defendant's motion to 
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dismiss. 

ATTEST: 

RANAE TRUMAN, 
CLERK OF COURTS 

By:~ 
Deputy 

...,,_.,,,. 
Dated this L;:J day of October, 2016. 

onorable Matthew M. Brown 
ircuit Court Judge 

Seventh Judicial Circuit 

Pennington County, SO 
FILED 

IN CIRCUIT COURT 

OCT 2 6 2016 
Ran~erkol Courts 
BY.·---..lr--'-;--,---__ Deputy 
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PRELIMINARY STATEMENT 

 Plaintiffs/Appellants Julie and David Godbe will be collectively referred to as 

“Godbe” or their individual first names of “Julie” or “David.”  Defendant/Appellee City 

of Rapid City, South Dakota, will be referred to as the “City.”  References to the record 

as reflected by the clerk’s index are referenced by “R” following by the page number.  

Documents in the Appendix are referenced by “APP” followed by the number 

designation.  Citations to the hearing transcript are referenced by “T” followed by the 

page number and line. 

STATEMENT OF THE LEGAL ISSUES 

ISSUE I: Whether the circuit court erred in granting the City’s motion for summary 

judgment. 
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A. The circuit court erred in finding no disputed material facts exist as it 

relates to notice of damage to the roadway pursuant to SDCL 31-32-

10. 

 

B. The circuit court erred in interpreting SDCL 31-32-10 by finding the 

statute requires actual notice and that the damage is not to the 

highway, but to the specific instrumentality causing injury. 

 

ARGUMENT  

I. Whether the circuit court erred in granting the City’s motion for summary 

judgment. 

 

The City first gives the Court a twisted version of certain facts that do not have 

support in the record—hence a lack of citation.  The Godbes must point out these 

inconsistencies because most of the facts the City are claiming as undisputed are 

disputed.  First, the City states that “[i]t is undisputed that there were crossbars welded 

onto certain storm drain grates on E. St. Patrick Street, prior to the State transferring this 

roadway to the City.”  (See Appellee’s Brief, at p. 4.)  However, the City does not cite to 

the record for this proposition.  Assumedly, the City is taking the affidavit of its 30(b)(6) 

witness, Donald Brumbaugh, where he states that “[t]hose inlet grates between Campbell 

Street on the west to South Valley Drive on the east that had straps welded across the 

parallel grates prior to July 27, 2015, those straps were welded by someone other than the 

City.”  (R: 1849, at ¶ 3.)  However, this is not the testimony he gave during his 

deposition.  The City is band by its 30(b)(6) witness testimony and cannot submit new or 

different allegations that could have been made at the time of the 30(b)(6) deposition.  

Rainey v. Am Forest and Paper Association, Inc., 26 F. Supp. 2d 87, 94 (D.D.C. 1998).  

First, Mr. Brumbaugh testified: 

Q:  (By Mr. Steven Beardsley) In any event, prior to 

this incident in 2015, a number of these grates on 

this city road had welded straps, you called them, 
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on the grates? 

A:  Yes, they did. 

(APP 21.)  Next, Mr. Brumbaugh agrees that the welds on the grates on East St. Patrick 

Street are old welds, and were not a subsequent remedial measure. 

Q: Well, the welds we’re looking at on Exhibit 11 which were 

takin in mid-October, 2015 are not new welds, are they? 

 

A: No.  Those appear to be old to me. 

Q: And so the photographs, and you can look through all of 

them, all of them are old welds that we’re looking at, not 

new welds, correct? 

A: That’s correct. 

Q: So if they’re out welding somewhere, it’s not on East St. 

Patrick because we’ve got photos mid October 2015.  So 

you’re not contending that any of the welds that you see on 

these photographs, whether it’s Exhibit 11 or Exhibit 12, 

were done in October of 2015, are you? 

A: No, I’m not. 

(APP 32.)   

Mr. Brumbaugh testifies multiple times that he does not know who welded on 

grates prior to 2015 because no records exist. 

Q: . . . There was work done prior to this incident of July 2015 

on the welds.  Your aware of that, correct?  We talked 

about that. 

 

Mr. Nooney: What grates are we talking about, Steve? The 

ones on East St. Patrick Street? 

Mr. Steven Beardsley: Yes. 

Mr. Nooney: Okay. 

A: I’m sure there was work done prior to that.  Who did that 

work, I don’t know. 

(APP 29.)  Mr. Brumbaugh again states he does not know who welded on the grates prior 

to 2015.  

Q: And you don’t know who was out doing the welds on these 

grates, which worker? 

 

A: At what time? 
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Q: 2015, 2015, any of those times because there’s no record to 

indicate. 

 

Mr. Nooney:  Steve, are you talking post accident or pre 

accident? 

 

Mr. Steven Beardsley:  Pre accident. 

 

A: Pre accident I don’t know. 

 

(APP 31.)  As Mr. Brumbaugh stated multiple times, he does not know who welded on 

the grates prior to the accident.  He only now attempts to say that it was not the City—

without any evidence or explanation to his change in testimony.  He states that if any 

work was done, it would be noted in the time cards.  (See APP 29.)  But yet again, the 

City has produced no records to indicate an absence of welding on the grates prior to 

2015 because records of such repair were not kept.  

 Next, the City states that the Godbes never provided a picture to the Court of the 

grate that caused Julie’s injuries.  This statement is incorrect.  The Godbes provided a 

picture of the accident scene that included a clear picture of grate 4.  (See Appellants’ 

Brief, at p. 7.)  Further, the City argues that it does not matter what happened on the other 

side of the street involving the grates and that its employees were only stating facts 

related to the street east of Rapid Creek when asked in their depositions.  The testimony 

of the City’s employees that they would not weld some grates and skip others goes 

directly to the disputed question of fact of whether grate 4 was welded, even though this 

cannot be confirmed given the City’s destruction of the grates along East St. Patrick 

Street.  The City’s own chart depicts that grates on the same side of the street that Julie 

sustained her injuries were welded on, and given that the City’s own employees would 
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not weld on some grates and skip others, there is a clear question of fact as to whether 

grate 4 was welded on and damaged. 

 Finally, the City attempts to argue that the Godbes are restricted from arguing 

certain aspects of notice and damage because of the rulings of the circuit court.  While 

the City will continue to stand behind the conclusions of the circuit court, the Godbes 

have a right to appeal those conclusions that the court relied on in its grant of summary 

judgment to the City.  Every aspect of notice and damage that the Godbes argue on 

appeal was argued and briefed to the circuit court.  Here, and below, the Godbes have 

been consistent in their claim that notice of damage to the specific grate is not required 

under SDCL 31-32-10.  The Godbes’ allegation that “Defendant knew or should have 

known that the welded cross bars on the grate in question were ripped off and therefore 

damaged” holds true under the correct interpretation of the statute that the City had 

notice, actual or implied, of the damaged highway.  (R: 163, at ¶ 25.)  The City had 

notice of the damaged highway, including grate 4, as all the grates along East St. Patrick 

Street were dangerous, out of compliance to the City’s own correct specifications, and 

welded on.1  

 The City continues to frame the Godbes’ case as one that is claiming a design 

flaw.  The Godbes have made clear this is not a design case, as the City had the correct 

design of safe grates in place since 2007.  (See APP. 34.)  Rather than a wrong design, the 

Godbes contend that the City was on constructive notice of the damage to the grates 

along East St. Patrick Street, including grate 4, because they were out of compliance to 

                     
1 It should be noted that 2 out of the 30 grates along East St. Patrick Street were in 

compliance to the City’s specifications to make the grates safe for bicycle travel.  (See 

APP. 34; see also Appellee’s Brief, at p. 6.) 
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the City’s specification and therefore, dangerous.  (See APP. 23.)  Even further, and 

knowing that the grates were not in compliance, the grates were welded on to remedy the 

dangerous condition.  (See APP. 21.)  These welded straps would get ripped off by 

snowplows, leaving them mangled and hazardous.  (See id; APP. 22.)  After the straps get 

torn off, the grate is damaged.  (See APP. 25.)  Because the City admits that the straps 

were put on the grates before Julie’s accident, (APP. 30.), and that the City would not 

weld crossbars on a few grates and skip others, (APP. 43; APP 31; APP. 51; APP 55), 

multiple questions of fact exist as to the notice the City had to the damaged of the 

highway and grate 4.  As set out in Godbes’ original brief, the following is a list of the 

questions of fact that remain to be determined:  

(1) Whether the City welded or repaired the grate; 

(2) Whether the City welded straps on the grates before or after the 

incident; 

(3) Whether the City destroyed the evidence after receiving notice of the 

lawsuit to prevent Julie from examining the grate to determine when 

welding on the grate occurred; 

(4) Whether the City had actual notice that the highway was damaged; 

(5) Whether the City had actual notice that the specific grate was 

damaged; 

(6) Whether the City had constructive notice to the damage of the 

highway; 

(7) Whether the City had constructive notice to the damage of the specific 

grate; 

(8) Whether the City had notice as a matter of law given its admissions; 

and 

(9) Whether the City created its own disputed fact through its 30(b)(6) 

witness by giving contradictory statements in his deposition and 

subsequent affidavit as to when the welding on the grate occurred. 
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While the answers to these disputed material facts has been shown by Godbes to be in the 

affirmative, it further proves that the circuit court erred in granting summary judgment in 

favor of the City. 

A. The circuit court erred in finding no disputed material facts exist as it 

relates to notice of damage to the roadway pursuant to SDCL 31-32-10. 

 

In its brief, the City cites a multitude of cases for a proposition that has never 

been disputed—the applicability of SDCL 31-32-10 to this case.  The history of the 

statute as the City points out, and what this Court has made clear, is that notice of damage 

to the highway is all that is required, not the specific grate at issue.  The City admits as 

much.  (See Appellees Brief, at p. 29 (“In order to establish such a duty, Godbes must 

prove both that there was damage to the roadway that caused Julie Godbe’s accident, and 

that the City had notice of such damage.”).)  In the case at bar, Godbes have presented 

multiple instances that put the City on notice that the highway was damaged: 

1. The City was aware that the grates along East St. Patrick Street were 

dangerous and in disrepair for approximately 20 years pursuant to their 

own specifications that found that the grates were not safe for bicycles.   

2. As a temporary fix, the City attempted to remedy the non-compliant 

grates by welding crossbars across the parallel grates.  

3. These crossbars would be torn off, damaged, or become mangled as a 

result of the City’s snowplows.   

4. The mangled and damages grates along East St. Patrick Street were 

plainly visible, and the City cannot turn a blind eye.  

 

Once the City welded straps on the grates in an attempt to rectify their 

noncompliance, it became an integral part of the highway.  (See APP. 25.)  “As an 

appurtenant part of the highway [the City] had a continuing duty to maintain and keep 

[the welded grates] in reasonable repair for the safety of public travel.”  Fritz v. Howard 

Tp., 1997 S.D. 122, ¶ 20, 570 N.W.2d 240, 244 (quoting Kiel v. DeSmet Tp., 90 S.D. 492, 

497, 242 N.W.2d 153, 155 (1976)).  All that is required for notice to the City in this case 
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is that of constructive or implied notice.  Id. ¶ 21, 570 N.W.2d at 244-45.  Therefore “[i]t 

is a question of fact for the jury to determine whether [the City], in the exercise of 

ordinary care, should have discovered that the [welded grates were damaged] in time to 

replace it before this accident.”  Id. ¶ 22, 570 N.W.2d at 245.  

The City attempts to misdirect from the fact that they received constructive, or 

actual (as they have admitted to welding on grate 4) of the damage by conveniently 

relying on just the photograph of the grate 4 and their challenged expert, Charles 

Leeper’s, opinion.2  Even though the circuit court did not rule on the Godbes’ motion to 

exclude the City’s expert, the City’s own expert’s opinions are highly flawed. 

Leeper’s proffered opinion and testimony is summarized to primarily state that 

after looking at photographs, that grate 4 was not welded.  However, Leeper never looked 

at the physical grate itself:  

Q: But you Didn’t look at the grates, though?  You looked at 

photos? 

A: Looked at pictures, yes. 

Q: Okay.  And so when you say pictures, we’re talking about 

Photographs, correct? 

A: Photographs, yes. 

Q: And you didn’t ever look at the grates themselves? 

A: No. 

(R: 795, Leeper Dep. 4:22-5:4.)  The City parades Leeper’s welding qualifications but 

fails to recognize that the relevant field of expertise in this case is not welding.  This is 

due to the City’s destruction of the evidence.  If the grates were not destroyed, surely the 

                     
2 The City claims that the Godbes’ failed to appeal any determination related to Leeper’s 

qualifications.  (See Appellee’s Brief, at p. 31 n. 3.)  To clarify, the circuit court never 

ruled on the Godbes’ motion to exclude the testimony of Charles Leeper, and thus, there 

was no appealable order.  The Godbes still contend that Leeper is unqualified to testify as 

an expert in this case. 
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City would have had Leeper test the grates and would also allow the Godbes to actually 

test the grates.  Instead, a person with zero experience or expertise in photography simply 

looked at pictures.  

Leeper is not an expert in photography and does not even require his own students 

to analyze welds from a photograph.  (Id. at 51:24-52:2; 49:4-6.)  Leeper did not even 

know that the grates on East St. Patrick Street were removed and never looked at any of 

the welds on any of the grates.  (Id. at 44:2-4, 9-10; 44:21-25.)  He also does not know 

whether rust or grease was on the grates to prevent welds from holding.  (Id. at 58:9-15, 

62:20-63:5.)  He also doesn’t know the weather conditions or any of the other factors that 

can affect the efficacy of a weld on the day the grates were welded.  (Id. at 72:11-74:19, 

91:19-92:5.)  Leeper did not know why the straps were welded on the grates in the first 

place. (Id. at 65:11-16.)   

Further, Leeper never used a reliable method to base his opinion on.  (Id. at 41:7-

14; 42:3-8.)  Rather, Leeper just looked at photos and made his determination with no 

methodology.  (Id. at 43:17-44:1.)  Leeper admits that from a photograph, he cannot tell 

whether there was a bad weld, like that which could have occurred on grate 4, and then it 

subsequently got ripped off. 

Q: And on number 4, which was where Julie Godbe went into, 

you can’t tell where there was a bad weld on that particular 

grate, can you? 

Mr. John Nooney:  Objection. 

A: My estimation there was no welding on that grate. 

Q: Okay.  But you can’t tell whether there was a bad weld and 

then things happened? 

Mr. Jon Nooney:  Objection, asked and answered. 

Q: Can you? 

A: No. 
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(Id. at 100:5-14. (emphasis added).)   

Despite the City’s characterization of the Godbes’ expert, Carter Kerk, he did 

identify that the grates were “damaged and in a state of disrepair.”  (R: 1357, Kerk Dep. 

22:6-17.)  The statement that the City uses is taken out of context.  In referencing his 

“damaged and in state of disrepair” language, Kerk made clear that there was notice of 

damage as soon as straps were welded on the grates. 

Q. Okay. Carter, as you look at Exhibit 4—pardon me—page 4 of 

Exhibit 11, can you tell me when that grate became damaged? 

 

A. In my opinion, it became damaged and in a state of disrepair on the 

same day as the first strap got welded on any of those similar-type 

grates in the city. 

 

(Id. at 31:20-32:1.)3  As to grate 4, Kerk admitted that without viewing the grate, he could 

not tell from a photograph whether it had ever been welded on.  (Id. at Kerk Dep. 28:3-

17; 29:20-25.)   

Having the ability to examine grate 4 today would have allowed for testing and 

analysis to be conducted as both the City’s and the Godbes’ expert indicated they would 

benefit from.  However, the City destroyed grate 4, along with all the grates on East St. 

Patrick Street, after this litigation commenced.  There is no way to test what grates were 

welded on.  In its brief, the City conveniently and summarily dismisses the fact that the 

grates were destroyed as indicated by dedicating just a short paragraph in response.  (See 

Appellee’s Brief, at p. 36.)  While counsel for the City and the Godbes were able to take 

                     
3 The Godbes pointed out in their original brief that the City was receiving federal aid for 

construction on East St. Patrick Street and the requirements to follow Federal Highway 

Administration mandates.  (See Appellants’ Brief, at p. 13 n. 2.)  As Kerk points out in 

his report, the Federal Highway Administration declared “if perpendicular straps are 

welded on unsafe grates, they should be checked periodically.”  (See R: 1357, Kerk 

Report, at p. 3.) 
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pictures after the accident, nothing was done to preserve the grates afterwards.  The City 

has admitted this through its 30(b)(6) witness that it did nothing to preserve the specific 

grate.  (APP 17.)  Instead, they threw all the grates from East St. Patrick Street in a pile, 

making the grates unidentifiable and destroyed.  Because the City destroyed the grates, 

along with grate 4, this fact should be interpreted against them.  See Red Bear v. 

SESDAC, Inc., 2007 S.D. 27, ¶ 32, 896 N.W.2d 270, 279 (quoting State v. Engesser, 

2003 S.D. 47, ¶ 44, 661 N.W.2d 739, 753) (stating that when a party destroys evidence, 

the “fact finder may infer that the evidence destroyed was unfavorable to the party 

responsible for its destruction”).  

However, the City also claims that they welded on the grates after the accident.  

(See Appellee’s Brief, at p. 37.)  Welding on the grates alone after the accident is not 

preserving the evidence and is in of itself destructive as the City has now admitted.  But 

the fact is that the City did not weld on the grates after the accident as indicated by its 

own employees.  Dale Tech, the City’s engineer, admitted that he ordered the grates 

removed after counsel’s letter. 

Q: That’s what Dale Pfeifle indicated, too.  So you’re 

consistent with that.  So you delegated to Sarah measuring 

and observing the various grates.  And then after she did 

that, then you ordered the street department to remove the 

grates and put in the V inlet Grates? 

A: Correct. 

Q: And when they removed the grates, did you tell them - - 

strike that.  When they removed the grates you did not 

indicate to anyone to designate the grate that was in 

question regarding Julie Godbe - - 

A: No. 

(APP 50.)  None of the employee time cards indicate that welding was done on the grates after 

the accident—only removal.   (See APP. 60-75.)  It was after counsel for Plaintiff sent the 
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October 16, 2015, letter that the City destroyed and made unidentifiable for inspection the 

removed grates on East St. Patrick Street as indicated by the City’s own engineer Dale Tech.  

  As a result of the City’s false assertion that the grates were welded on after the accident, 

its claim that it was a subsequent remedial measure also fails.  (See Appellee’s Brief, at p. 37.) 

All the City’s employees agree that welding on the grates took place before the accident.  (APP. 

30.)  Therefore, the City’s did admit that the storm grate, grate 4, was in fact welded on.  (See R. 

172, at ¶8.) 

The Godbes have provided facts necessary to raise a dispute as to the City’s 

notice of the damage to East St. Patrick Street.  The City has admitted to welding on the 

specific grate.  The City destroyed the evidence to prevent any testing to prove grate 4 

was welded on.  The City has had notice of the dangerous roadway since at least 2007.  

To fix its noncompliance with the City’s own specification, the City welded straps on the 

grates.  After this occurred, the City had a duty to maintain the straps, and the grates, in a 

safe condition for bicycles.  Because constructive notice is all that is required, and 

because Godbe has presented ample evidence that raises questions of disputed material 

facts as to the City’s notice to the damage of the highway, a South Dakota jury should be 

able to determine the City’s liability. 

B. The circuit court erred in interpreting SDCL 31-32-10 by finding the 

statute requires actual notice and that the damage is not to the highway, 

but to the specific instrumentality causing injury. 

 

The City attempts to state that the Godbes did not argue that SDCL 31-32-10 only 

requires constructive or implied notice of the damage to the highway to the circuit court.  

(See Appellee’s Brief, at p. 42.)  This is incorrect and untrue.  The Godbes argued that 

constructive notice is all that is required under the statute on numerous occasions.  (See 
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R: 104, at p.5; R: 741, at p. 18.)  As recognized by the South Dakota Supreme Court in 

Fritz v. Howard Township: 

Our statute [forerunner to SDCL 31-32-10] does not expressly 

require actual notice [of defect in highway], and by the great 

weight of authority it is held that unless actual notice is required by 

the statute constructive or implied notice is sufficient. 

 

1997 S.D. 122, ¶ 21, 570 N.W.2d at 244-45 (quoting Clementson v. Union Cty, 63 S.D. 

104, 108, 256 N.W. 794, 796 (1934)). 

 As implied or constructive notice of the damage is sufficient, the next argument 

the City attempts to make is that the notice of the damage has to be to the specific grate.   

This is not what the statute provides.  SDCL 31-32-10 states: 

If any highway, culvert, or bridge is damaged by flood, fire or 

other cause, to the extent that it endangers the safety of public 

travel, the governing body responsible for the maintenance of such 

highway, culvert, or bridge, shall within forty-eight hours of 

receiving notice of such danger, erect guards over such defect or 

across such highway of sufficient height, width, and strength to 

guard the public from accident or injury and shall repair the 

damage or provide an alternative means of crossing within a 

reasonable time after receiving notice of the danger. The governing 

body shall erect a similar guard across any abandoned public 

highway, culvert, or bridge. Any officer who violates any of the 

provisions of this section commits a petty offense. 

 

(Emphasis added.)  The statute is clear, as noted by the emphasized language, that notice 

of the damage to the highway is all that is required—not the specific grate.  At the case at 

bar, the City was aware that East St. Patrick Street was damaged, as they attempted to 

weld straps on the grates and failed to maintain them.  The City attempts to point to 

“erect guards over such defect” in the statute for the proposition that the notice needs to 

be to the specific instrumentality that caused the injury.  The City conveniently does not 

highlight the next phrase “or across such highway.”  Regardless, the language the City 
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relies on is the action that the City must take to maintain safe travel for the public after 

notice of the damage.  It is not the language that establishes liability, that being notice of 

the damage to the highway.  See SDCL 31-32-10 (“If any highway . . . is damaged . . 

.within forty-eight hours of receiving notice of the such danger . . . .”)  The City admits 

that notice of damage to the highway is all that is required for liability.  (See Appellees 

Brief, at p. 29.)   

 The City next states that such an interpretation of SDCL 31-32-10 would produce 

absurd results.  The City unreasonably states that the plain language of the statute would 

expand the liability of the City for damage that it had notice of to Omaha Street or 

Highway 44, 10 miles away from the injury site.  (See Appellee’s Brief, at p. 34.) 

However, we are not talking about the City’s notice of damage to grates on Omaha or 

Highway 44.  This case involves an approximate 1-mile stretch of highway where the 

City welded on the grates in attempt to make them safe for bicycles.4  A question of fact 

remains on whether each grate along this 1-mile stretch of East St. Patrick Street was 

welded on; however, the Godbes claim that each grate was in fact welded on.  The City 

was aware of the damage along this whole 1-mile stretch, if not actually on notice, it had 

constructive notice. 

 The City states that this Court has already addressed the issue in Kiel v. DeSmet 

Township, 90 S.D. at 496, 242 N.W.2d at 155.  However, the decision in Kiel 

                     
4 If any ambiguity exists as to the meaning of “highway” in the statute and the bounds to 

which the danger needs to be applied, the Godbes suggest a reasonable approach given 

the totality of the circumstances.  Here, all grates along the 1-mile stretch of highway 

were damaged and in disrepair.  Most of the grates along East St. Patrick Street were 

welded on and a question of fact remains as to whether the remaining grates contained 

welds.  The statute is clear that where damage is present on a highway, and if the City 

had notice of such damage, then liability will attach.   
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corresponds to what Godbes stated above.  That the statute requires the repair of damage 

to a highway that the City would be on notice of.   The secondary duty required in the 

statute applies to erecting guards over the defects until such repairs are made.  Kiel, 90 

S.D. at 496, 242 N.W.2d at 155 (“Obviously, the main obligation of [a city] under this 

statute (SDCL 31-32-10) is to repair all defects in a [city] highway which endanger the 

safety of public travel.  Incidentally the statute also imposes a secondary duty upon the 

[city] to erect temporary guards over defects, where needed, until repairs are made.”).  

The jury needs to determine not only whether the City was on constructive notice, but 

after hearing from the witnesses, whether straps were welded on all of the grates along 

East St. Patrick Street to provide sufficient guards over the defects. 

 The Godbes have made clear through the language of the statute and using 

statutory construction that notice of the damage to the highway is all that is required 

under SDCL 31-32-10.  The notice may be constructive or implied notice “circumstances 

sufficient to put a prudent man upon inquiry as to a particular fact.”  SDCL 17-1-4.  The 

City was aware that the highway was damaged for 20 years, knowing it was unsafe for 

bicycle travel.  To remedy this, the City attempted a quick-fix solution by welding straps 

across the grates on East St. Patrick Street, but snowplows would remove the straps, 

causing the grates to become even more dangerous and mangled.  The City admits, 

through its 30(b)(6) witness, that the grates were damaged and improperly maintained.  

But, as litigation commenced, the City destroyed the grates and now cannot make them 

available for testing to prove that welding occurred on all the grates.  Thus, a factfinder 

may infer that the City welded on every grate along East St. Patrick Street and that the 

City had notice of the damage. 
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 The Godbes have presented material facts that are in dispute that the City was on 

notice to the damage of the highway and the specific grate that caused Julie’s injuries.  

The circuit court misapplied the law as it relates to the City’s liability under SDCL 31-

32-10 and therefore should be reversed. 

CONCLUSION 

 Based on the foregoing, Godbe respectfully asks that the Court reverse the trial 

court’s order granting summary judgment in favor of the City and remand this case for a 

trial on the merits. 

Respectfully submitted this 14th day of August, 2020. 
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