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JURISDICTIONAL STATEMENT
Peggy Detimers (“Detmers™) appeals from the circuit court’s Memorandum
Decision and Order dated August 31, 2022, which granted summary judgment in favor of
the Defendant, Kevin Costner (“Costner™). The Notice of Entry of Order was filed
September 2, 2022, The Notice of Appeal was filed September 9, 2022. This Court has
jurisdiction to hear this matier pursuant to SDCL 15-26A-3(1) as an appeal from a final

Judgment.

STATEMENT OF LEGAL ISSUES

L. Whether the circuit court crred in concluding Detmers’s claims are barred by the
doctrine of res judicata.

Yes. The facts giving rise to the current action occurred nearly a decade after the
previous action and appeal had concluded. The issue raised by the current action
(i.e., whether Costner could unilaterally relocate the sculptures) was not raised in
the prior action or appeal and was not capable of being raised in the prior action
or appeal.

Healy Ranch, Inc. v. Tlealy, 2022 5.D. 43, 978 N.W.2d 786.

Am. Family Ins. Grp. v. Robnik, 2010 S.D. 69, 787 N.W.2d 768.

Dakota, Mirnm. & E. R R Corp. v. Acuity, 2006 S.D. 72, 720 N.W.2d 6535.
Deimers v. Costner, 2012 S.D. 35, 814 N.W.2d 146,

11. Whether the circuit court erred in interpreting “permanent” as meaning something
other than permanent, and whether Costner is judicially estopped from asserting
otherwise.

The circuit court determined that “permanent” meant for “a long time™ as opposed
to an indefinite or perpetual amount of time. The circuit court’s tnterpretation is
at odds with the plain meaning of the word “permanent,” and Costner is judicially
estopped from asserting that “permanent” means something other than permanent
as the circuit court in the prior proceeding adopted Costner’s assertion that the
parties agreed to “permanently” display the sculptures at their current location and
that it would be the ““final” display area for the sculptures.

Hayes v. Rosenbaum Signs and Outdoor Advert. Inc., 2014 S.D. 64, 853 N.W.2d
878.
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T,

Healy Ranch P 'ship v. Mines, 2022 §.D. 44, 978 N.W.2d 768.
Detmers v. Costner, 2012 8.D. 35, 814 N.W.2d 146,

Whether the circuit court erred when it held Costner was discharged from his
agrecment to permanently dispiay the sculptures at Tatanka when he obtained
Detmers’s agreement to display them at that location.

Yes. The agreement to permanently display the sculptures at their current
location required Costner to not only display them at that location, but to kecp
them at that location. The circuit court’s conclusion to the contrary is at odds
with the plain meaning of the word “permanent” and in derogation of Detmers’s
royalty and display rights as set forth in the parties® May 3, 2000 contract and as
recognized by this Court in the prior appeal.

Sediff v. Akins, 2000 S.D. 124, 616 N.W.2d 878.
Nygaard v. Sioux Valley Hospitals & Health Sys., 2007 S.D. 34, 731 N.W.2d 1 84.
Detmers v. Costner, 2012 5.0, 35, 814 N.W.2d 146.

Whether the real estate listing and statement concerning relocation of the
sculptures is, as a matter of law, an anticipatory breach of the judicially
dctermined agreement to permancantly display the sculptures at Tatanka.

Yes. The real estate fisting and statement that the sculptures will be relocated by
Costner are unambiguous and unequivocal indications by Costner of his refusal to
permanently display the sculptures at their current location.

Union Pac. R.R. v. Certain Underwriters at Lloyd’s of London, 2009 S.D. 70, 771
N.wW.2d6ll.

Weiizel v. Sioux Valley Heart Pariners, 2006 S.D. 45, 714 N.W.2d 884.

DiFoleo v. MSNBC Cable LL.C., 622 F.3d 104 (2d Cic. 2010).

Detmers v. Costner, 2012 §.D. 35, 814 N.W.2d 140.

STATEMENT OF THE CASE

After six years of sculpting. Peggy Dcetmers completed the third-largest

freestanding bronze monument in the world. She was 40 years old when the five-star

international Dunbar Resort was to open and she was to begin sculpting and sclling

reproductions of her work. She was to receive royaltics for doing so and managed to

secure that promisc in writing after years of operating under a handshake agreement. 1f
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the resort did not come to pass, at a minimum, she would be given back the copyright to
her work.

The resort was never built. Over ten years ago, a trial court found that Costner
still intended to build his resort, but that he and Detmers had agreed to permanently
disptay the sculptures on the resort property regardless of whether the resort was ever
built. This Court affirmed the trial court’s {inding that the parties agreed to permanently
display the sculptures at that location. Detmers is now 05 years old and, like every
litigant, she was forced to accept the finding in the prior action. In its most basic form,

the question presented by this appeal is whether Costner also has o accept thal finding?

STATEMENT OF THE FACTS & PROCEDURAL HISTORY

Facts giving rise to the first action.

In the early 1990s, Costner desired to build a five-star international resort and
- casino in Deadwood, South Dakota. (App. at 053; SR at 3). The resort was to be named

“The Dunbar™ after one of Costner’s movie characters. (App. at 121-22; SR at 12-13),
The resort would be located on property Costner owned north of Deadwood and include
sculptures of Bison displayed at the resort’s entrance. (/d.; Deimers v. Costner, 2012
S.D. 35,92, 814 NNW.2d 146, 147).

Costner and South Dakota artist Detmers orally agreed that Detmers would create
the sculptures. (App. at 053, 081, 122; SR at 3. 13, 34; Detmers, 2012 5.D.35,% 2, 8§14
N.W.2d at 147). The sculptures were to consist of [4 buffalo and three Lakota warriors
mounted on horscback. (fd.). The sculptures were to be 25% larger than life-size, and
the overall monument was to depict three Lakota warriors on horseback pursuing 14

buffalo at a “buffalo jump.” (Detmers. 2012 S.1). 35,9 2, 8§14 N.W.2d at 147). As part

(8]
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of her compensation, Detmers was to receive royalty rights in reproductions marketed
and sold at the resort. (/d.).
Detmers began working on the sculptures in the spring of 1994, (App. at 054,
081; SR at 4, 34). However, by the laic 1990s, the resort had not been built. (App. at 033,
081, 122; SR at 4, 13, 34; Detmers, 2012 S.1D. 35,9 2, 814 N.W.2d at 147). As a rcsult,
Detmers stopped working on the sculptures, (/d.).
Aficr several months of negotiations, Costner and Detmers cntered into a binding
contract. (Detmers, 2012 §.D. 35,9 3, 814 N.W.2d at 147-48). The contract provided
Detmers additional compensation, clarified her royalty rights on reproductions, and
provided her with certain rights regarding display of the sculptures. (Id.). Paragraph four
of the contract required the sculptures be publicly displayed at a suitable site if the resort
was not undcr construction within three ycars. (App. at 028; SR at 11). Paragraph three
of the contract provided as follows:
Although I [Costner] do not anticipate this will ever arisc,
if the Dunbar is not built within ten (10) years or the sculpturcs
are not agrecably displayed elsewhere, | will give you [Detmers]
50% of the profits from the sale of the one and one-quarter life scale
sculptures after [ have recouped all of my costs incurred in the creation of
the sculpturcs and any such sale. The sale price will be
at our above standard bronze market pricing. All accounting will be
provided. In addition, I will assign back to you the copyright of the
sculptures so sold (14 bison, 3 Lakota horse and riders).

(App. at 027; SR at. 10).

‘Three years passed and the Dunbar still was not under construction. (App. at 123;
SR at 14; Detmers, 2012 S.D. 35,94, 814 N.W.2d at 148). As a result, Costner and

Detmers began looking for alternative/interim focations pursuant to the public display

requirement in paragraph four of the contract. (/d.). Detimers considered locations in 11ill
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City while Costner considered locations in and around Deadwood. (App. at 123; SR at
14).

Ultimately, the sculptures were placed on property Costner owned and intended
for the resort. (App. at 123; SR at 14; Deqmers, 2012 S.D. 35,9 5, 814 N.W.2d at 148).
As the artist, Detmers “had a place of authority” and a “heavy influcnce™ regarding the
display of the sculptures. (App. at 124; SR at 15; Detmers, 2012 S.D. 35,9 5, 814
N.W.2d at 148 (stating Detmers was “influential” in the placement of the sculptures)).
The display was called “Tatanka” and it included a visitor center, gift shop, café,
interactive muscum, and nature walkways. (Detmers, 2012 5.D. 35,935, 814 N.W.2d at
148).

The 2008 action and appeal.

In 2008, Detmers brought an action against Costner alleging that the resort had
not been built and she did not agree to the placement of the sculptures at Tatanka in the
absence of the resorl. (App. at 125; SR at 16; Desmers, 2012 S.D. 35,95, 814 N.W.2d at
148). Specifically, Detmers claimed that the sculptures were not “agreeably displayed
clsewhere” pursuant to paragraph three of the agrcement because she had becn promised
the resort would still be built on the same property as Tatanka. (Defmers, 2012 S.D. 35,
19 1011, 814 N.W .2d at 149). According to Detmers, she never thought Tatanka would
be a “stand alone thing” in the absence of a resort. (App. at 128; SR at [9).

Costner, on the other hand, asserted that he and Detmers agreed to “permanently
display™ the sculptures on the Dunbar property and that Tatanka would be a “stand-alone,

independent attraction.” (App. al 133; SR at 212). According to Costner, the agreement

104877507.5) 5



was that the sculptures were to remain at Tatanka “for all time.” (App. at 136-37; SR at
215-16).

The trial court held that it was required to determing if Costner and Detmers had
made an agreement beyond that which was necessary to create their May 35, 2000
contract. (App.at 127; SR at 18). As a result, the trial court used an implied contract
analysis to determine if the sculptures had been “agreeably displayed elsewhere.” (Jd.).

The trial court found that Costner and Detmers had agrecd to display the
sculptures at Tatanka. (App.at 130; SR at 21). With respect to the nature of that
agreement, the trial court adopted Costner’s assertions and found that Tatanka would be
“the final display area for the sculptures,” regardless of the resort being built. (App. at
129; SR at 20). The trial cowrt, however, found that Costner intended to build the Dunbar
Resort and was in fact attempting to build it. (App. at 127-28; SR at 18-19).

This Court affirmed the trial court’s findings on appeal. (Detmers, 2012 S.D. 35,
814 N.W.2d 146). This Court cited a telephone call between Costner and Detmers where
they discussed “permanently placing the sculptures at Tatanka” and upheld the trial
court’s conclusion that Detmers had agreed “to permanent display of the sculptures at
Tatanka.” (/d. 94 10, 814 N.W.2d at 148—49). This Court held that the nature of Costner
and Detmers’s agreement was a tactual inquiry and that the trial court did not commit
clear error in finding that Costner and Detmers agreed “to permanent display of the
sculptures at Tatanka.” (/d. §§9-10, 814 N.W.2d at 149). This Court also affirmed the
trial court’s determinations that Tatanka was “elsewhere” pursuant to paragraph three of
the contract and that Costner was continuing to try and build the resort. (/4.9 13,9 18,

814 N.W.2d at 149-51).
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Facts that occurred after the appeal.

In the ten years that followed this Court’s decision in Defmers, Costner sold his
restaurant and casino in Deadwood. (App. at 056, 082; SR at 6, 33). Costner also sold
all of the property that surrounds Tatanka, which had been intended for the resort. (App.
al 035, 056, 082; SR at 6, 35, 73).

In the fall of 2021, Costner listed the real estate upon which Tatanka is located for
sale. (App.at 056, 082; SR at 6, 35). The listing expressly excludes the sculptures and
slates they “will be relocated by seller.” (Jd.).

Costner intends Lo relocate the sculptures and has been in discussions o relocate
them to Hot Springs, Arkansas. (App. at 035; SR at 73). Costner did not inform Detmers
of his intent 1o sell Tatanka and relocate the sculptures. (Jd.).

The 2021 action,

In November of 2021, Detmers brought this action alleging the real estate listing
and statement concerning the relocation of the sculptures constituted an anticipatory
repudiation of the agreement o permanently display the sculptures at Tatanka, (App. at
053-059; SR at 3—7). Detmers alternatively requested a declaratory judgment that
Costner’s closing of Tatanka and relocating the sculptures would constitute a breach of
the agreement to permanently display the sculptures at that focation. {id.).

The 2022 Memorandum Deciston & Qrder.

The parties made cross motions for summary judgment. The trial court adopted
Costner’s Proposed Memorandum Decision and Order verbatim, thereby granting
summary judgment in his favor. (App. at 001-012, 040--051: SR a1 234-45, 247-38).

The trial court held that Detmers’s claims were barred by the doctrine of res judicata

(487750752 7



because the “parties previously asked the circuit court and ultimately the South Dakota
Supreme Court to interprel their respcetive obligations under the May 5, 2000 contract as
it related to the placement of the sculptures.” (App. at 005; SR at 266). With respect to
the parties’ agrecement to “permanently™ display the sculptures at Tatanka, the trial court
relied upon a children’s dictionary to define “permanent™ as “without fundamental
change for a long time.” (App. at 006; SR at 267). According to the trial court, it was the
children’s dictionary definition of the word “permanent” that was intended by the trial
court and this Court when that term was used in the prior findings and appeal, ({d.).

The trial court alternatively held that Costner was discharged of any obligation to
display the sculptures at Tatanka after he obtained Detmers’s agreement to permanently
display them at that location. {App. at 008-009; SR at 269-70). As alternatives to that
alternative, the trial court held that (1) the real estate listing and statcment concerning the
relocation of the sculptures was not an unequivocal statement by Costner that he was
refusing to permanently display the sculptures at Tatanka, and (2) Detmeis’s 2008
Verified Complaint in the previous action constituted a breach of her duty of good faith
and fair dealing, thereby discharging Costner of any obligation he had to permanently
display the sculptures at Tatanka. (App. at 009-011; SR at 270-72). Finally, the trial
court granted Costner summary judgment on Detmers’s request for declaratory judgment
on the grounds that she “has no continuing rights relating to the placement of the
sculptures.” (App.at 012; SR at 273).

STANDARD OF REVIEW
Summary judgment is properly granted when there is no genuine issue as to any

material fact and the moving party is entitled to judgment as a maltter of law. Burgi v,

(04877507 31 8



East Winds Court, Inc., 2022 8.D. 6,4 15, 969 N.W.2d 919, 923. The cvidence is viewed
in the light most favorable to the non-moving party and reasonable doubts arc resolved in
the non-moving party’s favor. fd.

A summary judgiment motion is designed to “isolate and dispose of factually
unsupported claims or defenses.” Siern Oif Co., Inc. v. Brown, 2012 S.D. 56, % 16, 817
N.W .2d 395, 401 (citing Chem-Age fndus., Inc. v. Glover, 2002 S.D. 122, 9 18, 652
IN.W.2d 756, 765). Oncc the moving party has established its burden, the nlonmoving
party must “present specific facts showing that a genuine, material issue for trial exists”
to prevent a grant of summary judgment. Johnson v. Hayman & Assocs., Inc., 2015 S.D.
63,9 11, 867 N.W .2d 698, 701 (internal citations and guotations omitted). General
allegations and mere denials that do not set forth specific facts will not prevent the
issuance of a judgment. Citibank South Dakota, N.A. v. Schmids, 2008 S.D. 1,9 8, 744
N.W.2d 829, 832.

ARGUMENT

I. Detmers’s claims are not barred by the doctrine of res judicata.

“Res judicata consists of two preclusion concepts: issue preclusion and claim
preclusion.” Healy Ranch, Inc. v. Healy, 2022 5.D. 43, 940, 978 N.W.2d 786, 798,
Piper v. Young, 2019 S.D. 65,9 22, 936 N.W.2d 793, 804; Am. Family Ins. Grp. v.
Robnik, 2010 5.D. 69, § 15, 787 N.W.2d 768, 774. Issue preclusion forecloses re-
litigation of a matter that has been previously litigated and decided. Robnik, 2010 S.D).
69,4 15, 787 N.W.2d at 774. The effect of issue preclusion is referred to as “direct or
collateral estoppel.”™ fd. Issue preclusion, however, only bars “a point that was actually

and directly in issue in a former action and was judicially passed upon and determined by
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a domestic court of competent jurisdiction.” /d. 9 18, 787 N.W .2d at 775 (emphasis
added) (cleaned up); Nemec v. Goeman, 2012 8.1, 14,915, 810 N.W.2d 443, 446,

Claim preclusion, on the other hand, “refers to the effect of a judgment in
foreclosing litigation of a matter that ncver has been litigated, because of a determination
that it should have been advanced in an carlier suit].]” Piper, 2019 S.D. 65, 9 22, 936
N.W.2d at 804; Robnik, 2010 S.D. 69,9 15, 787 N.W.2d at 774, “For purposes of claim
preclusion, a cause of action is compriscd of the facts which give risc to, or establish, the
right a party sccks to enforce.” Healy Ranch, Inc., 2022 §.D. 43, 145, 978 N.W.2d at
799 (cleancd up); see also Lewton v. McCauley, 460 N.W.2d 728, 731 (5.D. 1990) (*[[]t
is the undcriying facts which give risc to the cause of action that must determine the
propriety or necessity of presenting a specific issue within the prior proceedings.™);
Nelson v, Hawkeye Sec. Iny, Co., 369 N.W.2d 379, 381 (S.D. 1985); Black Hills Jewelry
Mje. Co. v. Felco Jewel Indus. Inc., 336 NJW.2d 153, 157 (8.D. 1983). Il the claims
arise “out of a single act or dispute and one claim has been brought to a final judgment,
then all other claims arising out of that same act or dispute are barred.” Farmer v. South
Dakota Depi. of Revenue and Regulation, 2010 5.1, 35, § 781 N.W.2d 655, 660 (citing
Equity Res. Mgml., Inc. v. Vinson, 723 So0.2d 634, 637-38 (Ala. 1998)}); see also Yankton
Sioux Tribe v. U.S. Dept. of Health and Human Serv., 533 I.3d 634, 641 (8th Cir. 2008)
(doctrine applies when the claims arise out of the same operative facts).

Four elements must be satisfied in order to apply res judicata: “(1) the issue in the
prior adjudication must be identical to the present issue, (2) there must have been a final
judgment on the merits in the previous casc, (3) the parties in the two actions must be the

same or in privity, and (4) there must have been a full and fair opportunity to litigate the
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issues in the prior adjudication.” Dakota, Minnesota & E. R.R. Corp. v. Acuity, 2006
S.D.72.917, 720 N.W.2d 655, 661; Staab v. Cameron, 351 N.W.2d 463, 465 (S.D.
1984). For purposcs of argument, Detmers will concede that the second and third
elerents of res judicata have been met. As discussed below, however, the trial court’s
decision on this issue was error becausc the issue of whether Costner could unilaterally
relocate the sculptures from Tatanka was never raised in the previous action and could
not have been raised in that action.

The issue in the prior action was whether the sculptures were “agreeably
displayed elsewhere” (i.e., Talanka) as required by paragraph threc of the contract.
Detmers, 2012 SD 35, 9110, 814 N.W.2d at 149 (“The issue at trial was whether Detmers
agreed to displaying the sculptures at Tatanka, which is a factual inquiry.”™). The trial
court found that Detmers and Cosiner had agreed that Tatanka would be the “final display
area for the sculptures.” {App. at 129; SR at 20). This Court affirmed the trial court’s
finding, which it characterized as Detmers agreeing to “permanent display of the
sculptures al Tatanka.” Detmers, 2012 SD 35, 9 10, 814 N.W.2d at 149.

Tatanka is located on the same property where Costner intended to build the
resort. fd. § 5, 814 N.W.2d at 148. Costner maintained throughout the prior action that
he intended to build the resort and was attempting to build it. (App. at 127-28; SR at 18-
19; Detmers, 2012 SD 35,9 11, 814 N.W .2d at 149,

As a result, the issue of whether Costner could unilaterally move the sculptures
from Tatanka to some other location was not at issue or litigated in the prior action. To
the contrary, Costner successfully asserted that he and Detmers had agreed to

permanently place the sculptures at Tatanka, even in the absence of the resort, which
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Costner claimed he still intended to build on the same property on which Tatanka was
located. Conscquently, the issue preclusion component of res judicata does not estop
Dctmers from bringing the present action,

The claim preclusion component of res judicata also is inapplicable. There is no
evidence whatsoever that Detimcrs or anyone else knew or should have known Costner
planned to sell all of the real property intended for the resort and relocate the sculpturcs
from Tatanka to some other site. Healy Ranch, Inc., 2022 S.D. 43, 9 59, 978 N.W.2d a1
802 (“Here, Bret was aware of cach and every fact necessary 1o have brought his quiet
title action in [the previous case.|”); Dakola, Minnesota & E. R.R. Corp., 2006 SD 72,
20, 720 N.W .2d at 662 (holding claim preclusion had been met when party “knew or
should have known” of the existence of facts in the prior actlion). Indeed, the trial court
specifically found that Costner intended to build the resort at that time and was
attempting to build it. (App. at 127-28; SR at 18-19). Similarly, this Court observed
that “Costner maintained throughout this suit that he continues to attempt to build The
Dunbar . ...” Detmers, 2012 8.D. 35,9 11, 814 N.W.2d at 149.

Because the prior action deall with whether Costner and Detmers agreed to
permanently display the sculptures af Tatanka, even in the uitimate abscnce of the resort,
the issue of whether Costrer could unilaterally relocate the sculptures from Tatanka was
ircelevant. Rofrik, 2010 S.D. 69, 9 20, 787 N.W.2d at 775 (claim preclusion did not bar
subsequcnt action where the issue raised would not have been relevant in the prior
action). Consequently, neither party had any reason to raise that issue in the prior action.
Even if they had, the trial court would have had no basis to entertain a hypothetical

controversy and render an advisory opinion, Stefnmetz v. State, DOC Star Academy,
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2008 S.D. 87,9 17, 756 N.W.2d 392, 399 (citing Meinders v. Weber, 2000 8.1. 2, Y 39,
604 N.W.2d 248, 263) (judicial machinery should be reserved for “problems which are
rcal and present or imminent, not squandered on problems which are abstract or
hypothetical or remote™).

The facts giving rise to the current action occurrcd many ycars after the prior
action had concluded. Costner sold all of the property surrounding Tatanka that had been
intended for the resort. (App. at 033, 056, 082; SR at 6, 35, 73). In the fall of 2021,
Costner listed the real estate upon which Tatanka is located for sale. (App. at 056, 082;
SR at 6, 35). The listing expressly excludes the sculpturcs and statcs they “will be
relocated by seller.” (/d.). Plainly, Detmers could not have brought claims in the prior
action based upon these facts because they had not yvet occurred.

The trial court’s decision does not specifically indicate whether Detmers’s action
is barred by issuc preclusion or claim preclusion. (App. at 005; SR at 266). The decision
appears to be based on issue preclusion as the trial court wrote that it was “evident that
that the parties have litigated these issues before.” (fd.). The trial court went on to rely
upon the finding in the prior action that Costner had fully performed his obligations under
the May 5, 2000 contract when he obtained Detmers’s agreement to display the
sculptures at Tatanka. (App. at 006; SR at 267).

The trial court’s decision, however, ignores the fact that whether Costner could
relocate the sculptures from Tatanka was never «f fssue and therefore was never litigated.
And because Costner maintained throughout the prior action that the parties had agreed to
permanently display the sculptures at Tatanka and that he intended to build the resort,

there was no justiciable controversy over whether he could retocate the sculptures.
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The only issue determincd by the trial court and this Court in the prior action was
whether Detmers and Costner agreed to the placcment of the sculptures at Tatanka in the
abscnce of the resort. Detmers, 2012 S.12. 35, 9 10, 814 N.W 2d at 149. That question
was answered in the affirmative, and the trial court’s finding, affirmed on appeal, was
that the agreement was for the “pcrmanent” display of the sculptures at Tatanka and that
it was the “final display area for the sculptures.” Id.; (App. at 129--30; SR at 62-63).
Those factual findings do not preclude Detmers from subsequently asserting that Costner
cannot unilaterally relocate the sculptures from Tatanka after he expressed his intent to
do so. Instead, these findings serve as a foundation for her current, different claims based
on new factual developments.

In summary, whether Costner could unilaterally relocate the sculptures from
Tatanka was not at issue in the prior aclion nor was it capable of being placed at issue in
the prior action. Instead, this new issue arose from Costner listing the property for sale
and unequivocally stating he would relocate the sculptures, which are all acts that took
place nearly a decade afier the prior action had concluded. Because the issue in this
action is not the same as the issue in the prior action, the trial court’s decision was error

and shoutd be reverscd.

IL 'T'he trial court erred in interpreting “permanent” as meaning
something other than permanent, and Costner is judicially estopped
from asscrting otherwisc.

A, “Permanent” means permanent.
In the previous appeal, this Court’s opinion stated, “[t]he circuit court concluded

Detmers agreed, as demonstrated by her conduct and actions, to permanent display of the

sculptures at Tatanka.” Detmers, 2012 S.D. 35,410, 814 N.W.2d at {49 (emphasis
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added). The opinion references a phone call between Detmers and Costner where “they
discussed permanently placing the sculptures at a site on Costner’s property where he
intended to build The Dunbar.” 7d. ¥ 5, 814 N.W.2d at 148 (emphasis added). This
Court used the term “permanent™ while reviewing findings from the trial court that
characterized Costner and Detmers’s agreement to display the sculptures at Tatanka for
“the tong term” and that Tatanka “would be the final dispiay area for the sculptures.”
{App. at 129-30; SR at 62-63) (emphasis added).

“Permanent™ is defined by the Oxford English Dictionary as “continuing or
designed to continue indefinitely without change.” Permanent, The Compact Oxford
English Dictionary 574 (2d ed. 1991). Other dictionaries define “permanent™ in a similar
manner. See, e.g., Permanent, The Oxford Dictionary of English Etymology 670 (1983)
(“Lasting indefinitely™); Permanent, The American Heritage Dictionary 924 (2d ed.
1982} (“Fixed and changeless; lasling or meant to last indefinitely™); Permanent,
Merriam-Webster’s Collegiate Dictionary 865 (10th ed. 1995) (“Continuing or enduring
without fundamental or marked change™). The trial court, however, relied, in part, upon a
children’s dictionary to define “permanent™ as “lasting or meant to last for a long time.”
(App. at 006; SR at 267).!

The trial court’s interpretation was error for several reasons. While “lasting for a
fong time” may be a more understandable and comforting way to describe the concept of

permanence to a child, it is at odds with the plain and ordinary mcaning of “permanent”

! The trial court cited “Merriam-Webster Kids™ for its definition of “permanent. (App. at 006;
SR at 267). The undersigned, however, has not becn able to locale such a publication and
therefore assumes the trial court relied upon Merriam Webster’s Dictionary for Children: An
Essential Dictionary for Students Ages 8-11 (2021).
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as understood by adults and the trial court’s finding in the prior action that Tatanka would
be the “final display arca for the sculptures.” (App. at 129-30; SR at 62-63).7

In addition, the trial court cited terms such as “permanent alimony,” “permanent
disability,” and “permancnt cmployment™ for the proposition that permanent “rarely, if
cver, means a situation that is not subject to change.” (App. at 006; SR at 267). Those
terms, however, are legal terms of art created by statute or by the common law and are
therefore subject to statutory and comumon law rules concerning modification and/or
termination of those benefits. "This Court did not use “permanent” in the Detmers opinion
to refer to a legal term of art, but rather as a term of an agreement between two non-
lawyers. The trial court’s interpretation of the tet;m “permanent” was crror as it was

contrary to its plain and ordinary meaning as understood by adults,

1. Costner is judicially estopped from taking the position that
“permanent” means something other than permanent.

The gravamcn of judicial cstoppel is the “intentional assertion of an inconsistent
position that perverts the judicial machinery.” Hayes v. Rosenbawmn Signs and Outdoor
Advert. Inc., 2014 §.D. 64, 9 14, 853 N.W.2d 878, 882. Gcenerally, the following
clements are considered in determining whether to apply judicial estoppel: “the later
position must be clearly inconsistent with the earlier one; the earlier position was
judicially accepted, creating the risk of inconsistent legal determinations; and the party
taking thc inconsistent position would derive an unfair advantage or impose an unfair

detriment to the opponent if not cstopped.” [d. § 14, 853 N.W.2d at 883. However, a

? <L asting for a Jong time™ is an extremely vague definition. The trial court did not endeavos to
definc “lasting for a long time,” but must have believed Costner fulfitted his agreement 1o
“permanently” display the sculptures at Tatanka under that definition, which is presumably why
the trial court ruled that Cosiner is now entitled to unitaterally relocate the sculptures.
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party’s inconsistcncy must be as to a matter of fact, not a matter of law. Healy Ranch
P'shipv. Mines, 2022 S§.1D. 44, 9 57, 978 N.W.2d 768, 783 (quoting Srate v. Hatchett,
2014 S.D. 13,933, 844 N.W.2d 610, 618): see also Gesinger v. Gesinger, 531 N.W 2d
17,21 (5.D. 1995).

In the prior casc, the trial court used an implied contract analysis to determine if
the partics had made an agreement beyond their May 3, 2000 contract. (App. at 127, 5R
at 60). The existence and terms of such an agreement were questions of fact. Detmers,
2012 §.0, 35,9 10, 814 N.W.2d at 149 (“The issue at trial was whether Detmers agreed
to displaying the sculptures at Tatanka, which is a factual inquiry.”); see also Wright v.
Temple, 2021 5., 15, 927, 956 N.W.2d 436, 446 (examining oral and implied contracts
and holding that when in dispute, “the existence and terms of a contract are questions for
the fact finder™).

Costner maintained that he and Detmers agreed to permanently display the
sculptures at Tatanka regardless of whether the resort was ever built. (App. at 137; SR at
216). In his Proposed Findings of Fact, Costner described the agreement to display the
sculpturcs at Tatanka as “permanent” on four separate occasions. (App. at 133, 135,
137-38; SR at 212, 214, 216-17). Costner’s understanding of the term “permanent™ was
consistent with its plain and ordinary meaning as demonstrated by two of his other
propased findings:

472, Cosiner was never certain The Dunbar Resort would exist and believed that
the sculptures would be at Tatanka “for all time.”

58. The sculptures werc to be at Tatanka “for all time.”

(App. at 136, 138; SR at 215, 217) (emphasis added) (quotations in original).
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The trial court adopted Costner’s position. The trial court found that the partics
agreed Tatanka would be the “final display area for the sculptures” regardless if the rcsort
were ever built. (App. at 128-30; SR at 61-63). The trial court’s Memorandum
Decision, expressly incorporated into its findings and conclusions, stated that “Costner
buiit Tatanka because he knew he could provide a permanent and safe place to display
the sculptures apart from any potential resort.” {(Emphasis added). According to the trial
courl, it was after Costner had viewed other sites that “he realized that he could create a
permanent display arca for the sculptures on a part of the property he purchased for the
Bunbar.” {(Emphasis added). The trial court cited testimony from Costner that he
belicved Detmers was relieved the sculptures were being placed at Tatanka because “they
were going to be permanent.” (Emphasis added).

This Court affirmed the trial court’s conclusion, which this Court characterized as
“Detmcrs agree[ing], as demonstrated by her conduct and actions, to permanent display
of the sculptures at Tatanka.” Detmers, 2012 S.13. 35,9 10, 814 N.W.2d at 149
{empbhasis added). It did so, based in part upon Costner’s testimony concerning a phone
call he and Detmers had where they discussed “permanently placing the sculptures ata
sitc on Costner’s property where he intended to build The Dunbar.” /4.9 5, 814 N.W.2d
at 148 {emphasis added). In short, the triat court accepted Costner’s factual assertions
that he and Dctmers had agreed to permancntly display the sculptures at Tatanka and, in
accordance with this Court’s deferential standard of review on factual findings, it
affirmed the trial court’s determination.

Costner’s position in the current action is entircly inconsistent with the position he

successfully advanced in the prior case. In his Briel in Resistance to Summary Judgment,
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Costner claimed, “[a]s time progressed and circumstances changed, their [the sculptures]
permanent nature changed as well, and it has become appropriate to allow their owner
[Costner] to relocate them as he sees fit.” (App. 096-097; SR at 162—63). In other
words, the agreement to permanentiy and tfinally display the sculptures at Tatanka is now,
at the discretion of Costner, transitory because he no longer intends to build the resort and
seeks to relocate the sculptures.

Costner’s current argument that “permanent” placement means only that the
sculptures were to remain at Tatanka “for a long time”™ also is inconsistent with his
assertions in the prior action that the sculptures were to remain there “for all times.”
Costner’s current position is irreconcilable with the position he successfully advanced in
the prior action, and atlowing the successful assertion of inconsistent positions creates
inconsistent results that impugn the integrity of the fact finding process. Such a result
would also imposc an unfair detriment to Detimers, whose agrecment to display the
sculpturcs would be found to have been permanent in one action, bul temporary in a
subscquent action, depending on what was expedient for Costner.

The trial court believed it was “apparent that the usc of the word permanent or
final in the prior proceeding was used to renounce Detmers’s contention that the
sculptures’ placcment at Tatanka was only intended to be temporary.” (App. at 006; SR
at 267). While that may or may not be true, Costner’s position with respect ta the terms
of the agreement was a factual assertion that was adopted by the trial court and affirmed
by this Court. There is no “renunciation” exception to judicial estoppel. To allow a party
to successfully take an inconsistent position in a subsequent proceeding, by claiming he

lacked candor or spoke “tongue in cheek™ in a prior procecding, would undermine the

(04877507.5} 19



purpose of judicial estoppel. Accordingly, Costner is estopped from asserting his
agrcement with Detmers was temporary, discretionary, or anything other than permanent
and the trial court erred when it allowed him to successfully do so. Hayes, 2014 S.1D. 64,
9 1220, 853 N.W.2d at 88284 (party was judicially cstopped from deriving a new

position that was contrary to what had previously been judicially adopted).®

III.  The trial court erred when it held Costner was discharged from his
agreement to permanently display the sculptures at Tatanka.

A, By obtaining Detmers’s agreement to permanently display the
sculptures at Tatanka, Costner was not discharged of any
further obligation to display them at that location.

The trial court alternatively held that Costner’s obligation to display the
sculptures at Tatanka was discharged when he obtained Detimers’s agreement to display
them at that location. (App. 007-009; SR at 268-70). As an initial maltter, discharge
(i.e., accord and satisfaction} is an affirmative defense. See SDCL § 15-6-8(c); see also
fvey & Kornmann v. Welk, 2017 S.D. 42, 9 10, 898 N.W.2d 461, 463. “If such an
affirmative defense is not pleaded, it is waived.” Varga v. Woods, 381 N.W.2d 247, 251
(5.1, 1986) (examining whether the defendant’s discharge defense was tried by
implication}. Costner failed to plead discharge, accord, or satisfaction as an affirmative
defense. (App. at 081-084; SR 34-38). Even if that deficiency is overlooked, however,

the trial court’s grant of summary judgment on the issue of discharge was still error.

3 Judicial cstoppel can be raised by courts, trial or appellate, during any stage of the proceeding
and upon their own motion. Hayes, 2014 S.D. 64,9 13, 853 N.W.2d at 882, Dctiners, however,
independently raised the issue of judicial estoppel below upon learning Costner’s allegation that
the agrecment did not require the sculptures be permanently displayed at Tatanka. (App. at 102;
SR at 196). Detmers also set forth her position that Costner should be judiciaily estopped in her
Proposed Memoranduwm and Osder. (App. at 114; SR at 227). The trial court, however, did not
address the issuc in its decision,
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The trial court confined its analysis to the May 5, 2000 contract. {App. 007-009;

SR at 268-70). The problem with doing so, however, is that the May 5, 2000 contract
did not cover the partics™ agreement to display the sculpturcs at Tatanka or any of the
terms of the agreement to display the sculptures at Tatanka. Instead, the May 5, 2000
contract simply required that either (1) The Dunbar be built within 10 years or (2) the
sculptures be “agreeably displayed elscwhere....” (App. at 027; SR at 10). Because the
May 5, 2000 contract listed future events, one had to go outside the contract to determine
the occurrcnce or non-occurrence of those events. The trial court in the prior action
recognized this concept and made the lollowing Conclusion of Law:

Because the issue in this case, whether the sculpturcs were

agreeably displayed elscwhere, requires the Court to determine if

the partiecs made an agreement beyond which is necessary to create

the May 3, 2000 contract, the law of implied contracts is

applicable. The Court must determine whether the parties” words,

actions, and non-actions constituted a further agreement, i.e. an

implied contract, regarding the placement of the sculptures
somewhere other than The Dunbar,

(App. at 127; SR at 18) (emphasis added).*

The trial court in the prior action then undertook its fact finding [unction and
concluded that Costner and Detmers had rcached an agreement (i.e., formed an implied
contract). Wright, 2021 8.D. 15,527, 956 N.W.2d at 446 (the existence and terms of an
oral or implied contract are questions [or the fact finder); J. Clancy, inc. v. Khan
Comfort, LLC, 2021 8.D. 9, 9 18, 955 N.W.2d 382, 389 (“If in dispute, however, the

existence and terms ol a contract arc questions for the fact finder.”); Setliff v. Akins, 2000

* This Court also recognized that the trial court’s conclusion in the prior action was reached as a
resutt of un implied contract analysis. Defmers, 2012 8.D, 35, 9 10, 814 N.W.2d at 149 (*The
circuit court concluded Detmers agreed, as demonstrated by her conduct and actions, to
permanent display of the sculptures at ‘Fatanka.™). (Emphasis added).
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S.D. 124,927 616 N.W.2d 878, 888 (“The existence of an implied contract, as well as
its terms, are questions of fact to be determined by a jury.””). The terms of that agreement
were that the sculptures would be displayed at Tatanka and that Tatanka would be the
final/permanent display area for the scuiptures. (App. at 129--30; SR at 20--21; Denmers.
2012 S.D. 35,910, 814 N.W.2d at 149,

Thus, while the trial court’s initial ruling in this action attempts to re-define
“permanent,” its alternative ruling seeks to outright ignore that term by ignoring the prior
findings related to the implied contract and its terms. “Permanent” imposes an ongoing
obligation to display the sculpturcs at Tatanka as opposed to an obligation that was
discharged the moment Costner obtained Detemers’s agrecment to display them at that
location.

Even if the findings concerning the implied contract and its terms could be
ignored, which they cannot, the May 5, 2000 contract and the facts that pre-date it do not
support the trial court’s holding that Costner was discharged from his obligation to
display the sculptures at Tatanka, Costner and Detmers’s initial oral agreement provided
that part of her compensation would be in the form of royalty rights from the sale of
reproductions of the sculptures. Detmers, 2012 S.D. 35,92, 814 N.W.2d at 147. When
the resort had not been built by the late 1990s, Detmers stopped working on the
sculptures. /d. The impasse was resolved by the May 5, 2000 contract, which expressly
provided Detimers with royalty rights and rights concerning the display of the sculptures.
{d. 93, 814 N.W.2d at 148.

The contract required the sculptures to be put on public display if the resort was

not under construction within three years. (App. at 028; SR at 11). in that cvent, the
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location of the display was to be agreed upon by both partics, but Costner reserved the
right to malke the [inal decision if the parties did not agree. (Jd.). In the event the rcsort
was not built within 10 years, however, the sculptures had to be “agrceably displayed™
and the contract did not provide Costner with the right to unilaterally choose the location
in the event of a disagrecment. (App. at 027; SR at 10)°

Thus, the May 3, 2000 contract required that in the absence of the resort beyond
2010, the sculptures had to be “agrecably displayed.” (fd). It was one of the “certain
rights regarding display of the sculptures” Dctiners was provided by the May 3, 2000
contract, Dermers, 2012 S.D. 35,9 3, 814 N.W.2d at 148 (stating the May 5, 2000
contract provided Detmers with “certain rights regarding display of the sculptures™).
That right is consistent with the fact that the cxistence of the resort was so important to
Detmers that she had stopped working on the sculpturcs in the late 1990s when the resort
had not been built. [d. 4 2, 814 N.W.2d at 147, That right is also consistent with the fact
that Detmers had spent 6 years of her life creating the sculptures and that part of her
compensation was to be eamed from royalties resulting from the sale of reproductions of
the sculptures.® 7. § 3, 814 N.W.2d at 148 (contract provided Detmers royalty rights on

reproductions); (App. at 054, 082; SR at 4, 35).

* The trial court in the current action held that the interim display agreement in paragraph four,
which gave Costner the right to make the final decision regarding the location of the sculplures if
the Dunbar were not under construction within three years, “evidences the parties’ intent that
Costner have greater decision-making authority when placing the scutptures.” (App. at 009; SR
at 270). Contrary to the trial court’s reasoning, paragraph four demonstrates that the patties knew
how to give Costner the sole right to determine the location of the sculptures in the event of a
disagreement. Paragraph three, which controls in the event the resort was not built within 10
years, gives Costner no such right, but expressly requires the sculptures be “agreeably displayed.”
{(App. at 027; SR at 10).

& Recall that the resort was to be a five-star international resort and casino. (App. at 053, 081; SR
at 3, 34).
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The trial court’s holding is contrary to the May 5, 2000 conlract and the cvents
that pre-date it. Detmers’s right to have the sculptures displayed at an agrecabie location
in the absence of the resort is no right at all if Costner was discharged of all of his
obligations as soon as he oblained her agreement to do so. Under that reasoning, Costner
was free to subsequently relocate the sculptures wherever he saw fit, and in fact, wouid
be under no obfigation to display them at any location, agreeable or otherwise. This
would not only nullify the “agrecably displayed™ language in paragraph three of the May
5, 2000 contract, but would allow Costner to signiflicantly impair or nullify Detmers’s
royalty rights set forth in paragraph two of that contract.

When the factual finding in the prior action that the parties agreed to permanently
display the sculptures at Tatanka is also considered, however, the trial court’s reasoning
becomes untenable. Simply put, Costner’s procurement of Detmers’s agreement to
permanently display the sculptures at Tatanka cannot, by definition, discharge him of any
further obligation to dispiay them at that location. The agreement to permanently display
the sculptures at Tatanka requires not only that the sculptures be placed there, but that
they remain there. In the absence of the resort, if the sculptures are to be relocated, the

May 3, 2000 contract requires they be displayed at a location agreeable to both parties.

B. Detmers’s Verified Complaint in the 2008 action did not
discharge Costner from his contractual duties.

“LCvcery contract contains an implied covenant of good faith and (air dealing which
prohibits either contracting party from preventing or injuring the other party’s right to
receive the agreed benefits of the contract.” Garrett v. BankWest, Inc., 459 N.W .2d 833,
841, The duty of good faith and fair dealing permits a party to bring an action for breach

of contract when the other party:
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[Bly [its] lack of good faith, limited or completely prevented the
aggricved party from receiving the expected benefits of the
bargain. A breach of contract claim is allowed even though the
conduct failed to violate any of the express terms of the contract
agreed to by the parties,
Nygaard v. Sioux Valley Hospitals & Health Sys., 2007 S.D. 34, 921, 731 N.W.2d 184,
194 (quoting Garrey, 459 N.W.2d at 841) (alterations in original).

The duty of good faith and fair dealing “is not a limitless duty or obligation[,]”
however. Nygaaard, 2007 S.D. 34,922, 731 N.W.2d at 194. It cannot be used to
conflict with or modify the terms of the parties” agreement. /d. “[1]f the express
language of a contract addresses an issue, then there is no need to construe intent or
supply impiied terms under the implied covenant.” Zochert v. Protective Life Ins. Co.,
2018 S.D. 84,922, 921 N.W.2d 479, 487 (internal quotation marks omitted}.

In this case, the trial court stated, “[a] fair reading of paragraph three [of the May
5, 2000 contract] would indicate that the parties would in good faith seek an agreeable
display of the sculpturcs if The Dunbar did not come to fruition within ten years.” (App.
at 010011, SR at 271--72). The trial court then cited Detmers’s initial Complaint from
the 2008 action that stated she would not agree to permanently display the sculptures at
any location other than the resort. (App. at 011; SR at 272). According to the trial court,
this constituted an anticipatory repudiation of the May 5, 2000 contract and discharged
Costner of any obligations he had under paragraph 3 of that contract. (/4.) The trial
court’s decision was error for several reasons,

First, without regard to whether it is “fair,” a literal reading of paragraph 3 of the
May 5, 2000 contract demonstrates that neither party was obligated to agree to a location

other than the resori. (App. at 027, SR at 10) (“[11f the Dunbar is not built within 10
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vears or the sculptures are not agreeably displayed elsewhere....”). That provision
expressly contemplates the parties may not agree to an alternative location and provides
for the sale ot the sculptures in the event the parties do not agree. (/d.). It was crror for
the trial court to create an amorphous duty that modifies that provision and mandates an
agreemcntl. Nygaard, 2007 S$.D. 34,922, 731 N.W.2d at 194,

Sccond, the trial court overlooked the fact that in the prior action it was tound that
Detmers, through her conduct and actions, did agree to an alternative permanent location
tor the sculptures (i.e., Tatanka). Detmers, 2012 S.D. 35,9 10, 814 N.W .2d at 149. The
trial court in the previous action made that [inding at the urging of Costner who
maintained throughout that action that he and Detmers agreed to permanently (i.e., “for
all time”) display the sculpturcs at Tatanka regardless il the resort were ever built. (App.
at 133, 135-38; SR at 212, 214-17). That finding was atfirmed on appcal and any notion
that Costner is discharged from his obligations because Detmers initially refused to do
what she was later judicially determined to have done, is devoid of reason and basic
sense.

Third, Costner obviously knew of the 2008 Complaint, having defended that
action. I he believed the Complaint constituted a breach that discharged him [rom his
contractual obligations, he was obligated 1o raise that issue in that action. Piper, 2019
S.D. 65,922, 936 N.W.2d at 804; Robnik, 2010 S.12. 69,9 15, 787 N.W.2d at 774. He
failed to do so. Instead, he successfully defended on the grounds that he and Detmers
agreed to permancntly display the sculptures at Tatanka—a conclusion he has spent the

entirety ol this action trying to avoid.
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Finally, to the cxtent Costner believes the May 3, 2000 contract imposes a duty to
agree to allernative locations, he should have sought Detmers agreement to move the
sculptures [rom where they had agreed to permanently display them (i.e., Tatanka). It is
undisputed, however, that Costner failed to consult Detmers prior 1o listing the real estate
for sale and stating the sculptures would be relocated. (App. at 035; SR at 73). In any
evenl, the trial court’s alternative ruling related to the duty of good faith and fair dealing
was error,

IV.  The rcal estate listing and statement concerning relocation of the
sculptures is, as a matter of law, an anticipatory breach of the
judicially determined agreement to permanently display the
sculptures at Tatanka.

An anticipatory repudiation or conslructive breach occurs when a party
unequivocally indicates that he or she will not perform when performance is due. Union
Puc. R.R. v. Certain Underwriters af Lloyd's of London, 2009 8.D. 70, 939, 771 N.W.2d
611, 621; Weitzel v. Sioux Valley Heart Partners, 2006 S.D. 45,9 31, 714 N.W.2d 8§84,
894 {additional citations omitted). An anticipatory repudiation “allows the nonbreaching
party to treat the repudiation as an immediate breach of contract and sue for damages.”’
Union Pac. RR., 2009 SD 70, 139, 771 N.W.2d at 621-22; Weiizel, 2006 8.D. 45, § 31,
714 N.W.2d at 894,

Ordinarily, an anticipatory repudiation is a question of fact. 23 Williston on
Contracts § 63:45 (4th ed. 2000). However, “[a]n exception applics where the
repudiation is in writing, and where the terms are unambiguous, in which casc a court

may resolve the issue of repudiation as a matter of law.” [d.; see also DiFolco v. MSNBC

" In addition to damages, a breach hy repudiation “may give rise to other remedies.” Restatement
{Second) of Contracts § 236 cmt. a (1981).
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Cable L.L.C., 622 F.3d 104, 112 (2d Cir. 2010). Because Costner’s real estate listing is
an unambiguous writing, this Court can determine the issue of anticipatory repudiation as
a matter of faw. GILH. fnv, L.L.C. v. Chesterfield Memt. Assoc., LP., 262 S.W.3d 687,
695; 23 Williston on Contracts § 63:45 (4th ed. 2000); see also Rhodes v. Davis, 628 'ed.
Appx. 787, 790 (2d Cir. 2015) (unpublished) (*While the question of anticipatory breach
is generally an issue of [act for the jury, where, as herg, the relevant communications are
in writing and unambiguous, the issue may be decided as a matter of law.”).

It is undisputed that Costner listed the real estatc upon which the sculptures are
located for sale. (App. at 056, 082; SR at 6, 35). The listing cxpressly excludes the
sculptures and states “they will be relocated by the seller.” (Jd.). The listing and the
unequivocal statement that the sculptures will be relocated constitute an anticipatory
breach as a matter of law. Byre v. City of Chamberlain, 362 N.W.2d 69, 75 (8.D. 1985)
(contractor who placed an announcement in the newspaper informing residents that if
they did not enter into a new contract they would not reccive garbage scrvices, held 1o
have breached its contract with the city by anticipatory repudiation).

The trial court heid that Detmers was not entitled to summary judgment on this
claim because there was not “any proof Costner would relocate the sculptures to a
disagreeable location.” (App. at 010; SR at 271). The agreement, however, was that the
sculptures would be permanently displayed at Tatanka and Costner never sought
Detmers’s consent to modify that agreement. Furthermore, the suggestion that a party
must wail for another party to cure or retract i1s anticipatory repudiation would, for all
intents and purposes, abrogate that cause of action. Indeed, the purpose of anticipatory

repudiation is to give the non-breaching party the option to treat the repudiation as a
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breach rather than wait for an actual breach to occur. Urion Pac. R.R., 2009 S.D. 70, 9
39, 771 N.W.2d 611, 621-22; Weitzel 2006 S.D. 45,9 31, 714 N.W.2d 884, 894, see
also Pervy Capital LLC v. Mnuchin, 864 F.3d 591, 63233 (D.C. Cir. 2017) (citing
Franconia Assocs. v, U.S., 336 U.S. 129, 143, 122 S.Ct. 1993, 2002 (2002) (holding
anticipatory breach is a “doctrine of accclerated ripencss” because it gives the plaintiff
the option to have the law treat the repudiation as an actual breach).

Once Costner repudiated the agreement to permanently display the sculptures at
Tatanka, Detmers had no obligation to attempt to change Costner’s mind or idly stand by
hoping he would not follow through with relocating the sculptures. Arlington LF, LLC v,
Arlington Hosp., Inc., 637 F.3d 706, 716 (7th Cir. 2011). Costner, like any other
repudiating party, had an opportunity to retract his repudiation. See Restatement
(Second) of Contracts § 256 (1981). Once the lawsuit was filed, however, retraction was
no longer an option. Id. at comment c; 15 Williston on Contracts § 43:19 (4th ed. 2000)
(observing that under the original and Second Restatement of Contracts, a retraction is
untimely if made after the commenccment of an action); 4 A. Corbin, Contracts § 980
(1951); see also Hanson v. Boeder, 727 N.W.2d 280, 284 (N.I3. 2007) (“Adopting [the
defendant’s] argument would circumvent the law concerning retraction, because the
repudiating party would be allowed to retract after a lawsuit has been commenced.”);
Johnson v. Benson, 725 P.2d 21, 25 (Colo. App. 1986) (“The ftling of a lawsuit based on
repudiation is gencrally held to constitute a material change of position.”); Glatt v. Bank
of Kirkwood Plaza, 383 N.W.2d 473, 478 (N.D. 1986) (“A retraction of an anticipatory
repudiation after the injured party sues for enforcement or damages comes too late.”);

Gilmore v. Am. Gas Mach. Co., 129 N E.2d 93, 95 (Onio CL App. 1952) ("Under the
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rule, now well established, it appears that the filing of this suit was sufficient to render it
impossiblc for defendant to retract its renunciation.”).® The real estatc listing and
statement concerning relocating the sculpturcs were an unequivocal and unambiguous
repudiation of the agreement to permanently display the sculptures at Tatanka,
Accordingly, the trial court should be reversed and summary judgment entered for
Detmers.’
CONCLUSION

The issue in the prior action was whether Costner and Detmers agreed to
permanently display the sculptures at Tatanka, cven if the resort was never built on that
same property. Costner maintained throughout that action that he intended to build the
resort, but that the parties agrced that the sculptures would remain at Tatanka “for all
time.” The trial court adopted Costner’s position and this Court affirmed the trial court’s
finding that the parties agreed to “permanent display of the sculptures at Tatanka.”

Conscquently, the issuc of whether Costner could unifaterally relocate the
sculptures from Tatanka was never litigated in the prior action. Nor could that issuc have
been litigated as it was not relevant to any of the parties’ claims in that action. The
current issue arose from Costner’s listing the rcal estate for sale and indicating that he
would refocate the sculptures. Thus, the operative facts giving rise to this action are

different and occurred nearly a decade after the prior action and appeal had concluded.

* It is important to note that Costner has not attempted a retraction, belated or otherwise.

® The trial cowt denied summary judgment on Detmers’s request for declaratoty judgment on the
grounds that Costner’s obligation to display the sculptures at an agreed upon focation had been
discharged. {App. at 012; SR at 273). For the reasons set forth in Section i above, the trial
court should be reversed and summary judgment entered for Detmers on this claim.

o
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Detmers’s claims are not barred by res judicata and it was crror for the circuit court to
hold to the contrary.

Costner’s successful asscrtion in the prior action that the parties agreed to
permanently display the sculptures at Tatanka provides a permanent impediment to his
current claim that he can unilaterally move them from that location. IHe should be
judicially estopped from taking a contrary position in this action as opposed to citing
children’s literature to show that he meant something other than what he said. “For all
lime” does not mean for “a long time,” and the definitions of words used in judicial
opinions do not vary based upon the convenience or subsequent inconvenience of a party.

Similarly, the agreement to permanently display the sculptures at Tatanka cannot,
by definition, permit Costner to subsequently move them. Permanence reguires not only
that the sculptures be placed at that location, but that they remain at that location. This
Court recognized that Detmers had display rights with respect to the sculptures and
royalty rights with respect to the creation and sale of reproductions of the sculptures.
Granting Costner the sole ability to determine if the sculptures were to be displayed and
where they would be displayed would nullify her display rights and nullify or
significant!y impair her royalty rights. Obviously, the sale of reproductions of fine art is
significantly dependent upon the ability of potential purchasers to appreciate the
originals.

The real estate listing and statement concerning relocating the sculptures are
unequivocal and unambiguous indications by Costner of his refusal to permanently
display the sculpturcs at Tatanka. As such, they constitute an anticipatory repudiation of

the parties’ agreement and summary judgment should have been granted to Detmers.
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Paragraph three of the May 5, 2000 contract expressly contemplates the current
scenario and it should opcrate to fully, finally, and permanently resolve the contractual
relationship betwecen the parties. The circuit court’s decision should be reversed.

Respectfully submitted this 3% day of October, 2022.

WOODS, FULLER, SHULYTZ & SMITH
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Attorneys for Plaintift/Appellant
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
. )} §5.
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
PEGGY A. DETMERS, 3 FILE NO. 40CIV22-17
)
Plaintiff, )
) MEMORANDUM DECISION AND
V. ) ORDER
}
KEVIN COSTNER, )
)
Defendant. )

This matter comes before this Court on the parties’ cross-motions for summary judgment,
A heaning was held at the Lawrence County Courthouse on July 22, 2022, at 10:30 a.m. where
the Plaintiff, Peggy Detmers (Detmers), was personially present and was represented by her
attorneys, Andrew Damgaard and A, Russell Janklow. The Defendant, Kevin Costner (Costner),
was represented by his attomeys Catherine A. Seeley and Marty I. Jackley. The Court, having
reviewed the parties’ briefs and having heard the arguments of counsel, issues the following
Memorandﬁm Decision and Order.

FACTUAL BACKGROUND

The matenial facts relating to Costner’s Motion for Summary Judgment are not in dispute.
The pertinent issues were litigated, decided, and affirmed by courts of competent jurisdiction
more than ten years ago. This Court will not permit the parties to relitigate matters previously
decided in the prior action. Weils v. Wells, 2005 S.D. 67, 7 15, 698 N.W .2d 504, 508,

In the carly 1990s Costner sought to build a five-start resort on real property he owned
near Deadwood, South Dakota, to be called The Dunbar. He commissioned Detrmers to create a
set of sculptures to be displayed at the resort. When The Dunbar had not been built by the late
1990s, Castner and Detmers negotiated and entered into a written contract for the completion of

l
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the sculptures regardless of whether The Dunbar would be built. The contract dated May 5,
2000, consisted of five paragraphs and outlined the parties’ varying interests in the sculptures
and their reproductions.

Relevant to this matter are the second, third, and fourth paragraphs of the contract.! The
second paragraph provides that Costner “will be the sole owner of all rights in the sculptures,
including the copyright,” and provides Detmers with a continuing interest the sales of
reproductions of the sculptures in that she “will always be attached through [her] royalty
participation.” The third paragraph addresses what may happen in the event The Dunbar is never
built. Paragraph three provides in full:

Although I [{Costner)] do not anticipate this wili ever anise, if The
Dunbar is not built within ten (10) years or the sculptures are not
agreeably displayed elsewhere, [ will give you [(Detmers)} 50% of
the profits from the sale of the one and one-quarter life scale
sculptures after I have recouped all my costs incurred in the
creation of the sculptures and any such sale, The sale price will be
at our (sic) above standard bronze market pricing. Ali accounting
will be provided. In addition, I will assign back to you the
copyright of the sculptures so sold (14 bison, 3 Lakota horse and
riders).

Paragraph four of the contract further addresses the display of the sculptures and provides:

We will locate a suitable site for displaying the sculptures if The
Dunbar is not under canstruction within three (3) years after the
last sculpture has been delivered to the mold makers. In the
meantime, until the sculptures are put on display, I will permit you
to market and sell reproductions and you can retain eighty percent
80% of the gross retail sales price and pay 20% to me. Once the
sculptures are put on public display in public view, agreed upon by
both parties (but with the final decision to be made by me if we do
not agree); the percentages will reverse, B0% of the gross retail
sales price to me and 20% to you. The marketing must proceed as
outlined below.

' The first paragraph of the parties’ contract provides that Detmers shall receive additional
compensation for her work; that paragraph is not at issue in the current litigation. Paragraph five
of the contract sets forth certain marketing obligations; similarly, that paragraph is not at issue in
the current litigation.
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The Dunbar had not been built, nor was it under construction, by the early 2000s. In
order to comply with the contract, Costner located an alternative site on land intended to be part
of The Dunbar at which to dispiay the sculptures. Costner proposed the location to Detmers who
agreed to the display and assisted with the placement of the sculptures at the site. To accompany
the display and to enhance visitors’ experiences, Costner erected several amenities at the site,
including a visitor ceater, gift shop, café, interactive museum, and nature walkways. The display
along with the other amenities came to be known as Tatanka.

PRIOR LITIGATION

In 2008, Detmers initiated suit against Costner claiming that he breached their May 5,
2000 contract because The Dunbar had not been built and asserting that Detmers did not agree to
the placement of the sculptures at Tatanka. The litigation focused primarily on paragraph three
of the parties” May 3, 2000 contract.

Despite paragraph three of the May 5, 2000 contract, which indicated that the sculptures
could be agreeably displayed elsewhere if The Dunbar was not built within ten years, Detmers’s
verified complaint dated December 9, 2008, unequivocally stated “Detmers has not agreed and
will not agree to an alternative permanent location for the monument.” See Verntfied Complaint
and Demand for Jury Trial, § 27, originally filed in Pennington County file Civ. 08-2354
{emphasis added).

Throughout the course of that litigation, Detmers advanced two arguments. First, she
argued that she did not agree to display the sculptures at Tatanka past 2010 if The Dunbar had
not been built. See Plaintiff’s Proposed Findings of Fact and Conclusions of Law, § 39, filed in
Lawrence County Civ. 9-60. Second, she argued that Tatanka did not constitute “elsewhere”
under the terms of the May 5, 2000 contract because Tatanka was located on a portion of real
property originally intended as part of The Dunbar. See Detmers v, Costner, 2012 5.D. 35, Y 17,

3
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814 N.W .2d 146, 150. Inresponse to Detmers’s assertion that her consent to the sculptures’
placement at Tatanka was temporary and contingent, Costaer argued that Detmers agreed to
place the sculptures at Tatanka for the long term, or permarently, thereby satisfying paragraph
three of the parties’ May 5, 2000 contract, See Defendant's Proposed Findings of Fact and
Conclusions of Law, § 55, filed in Lawrence County Civ. 09-60.

The ctrcuit court determined that the contract was unambiguous and after a bench trial,
concluded that Detmers “was agreeable to the sculptures’ placement at Tatanka for the long
term,” and that “Costner has fully performed under the terms of the contract.” See Trial Court’s
Findings ofFact and Conclusions of Law, 19 14-15, filed in Lawrence County file Civ. 09-60,
Ultimately the circuit court entered a final judgment in favor of Costmer, which the South Dakota
Supreme Court affirmned. Dermers, 2012 S.D. 35, 814 N.W.24 146,

POST APPEAL FACTUAL BACKGROUND

Since the South Dakota Supreme Court’s decision in the prior action, the sculptures h;va
remained displayed at Tatanka. Recently, a real estate listing was posted for the land upon which
Tatanka sits. The real estate listing states, “Tatanka statues are not included- will be relocated by
seller.” After becoming aware of that listing, Detmers again brought suit against Costner
alleging breach of contract under a theory of anticipatory repudiation and alternatively seeking a
declaratory judgment. See Complaint.

DISCUSSION

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” SDCL 15-6-56(c). The moving party must demonstrate the lack of a genuine
issue of materal fact and show entitlement to judgment as a matter of law. Brevet Int'l, Inc. v,

4
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Great Plains Luggage Co., 2000 8.D., 5, Y12, 604 N.W.2d 268, 271 (quotation omitted). “The
gvidence must be viewed most favorably to the nonmoving party and reasonable doubts should
be resolved against the moving party. The nonmoving party, however must present specific facts
showing that a genuine, material issue for trial exists.” Millard v. City of Sioux Falls, 1999 §.D.
18,1 8, 589 N.W.2d 217, 218 (quoting Walther v. KPKA Meadowlands Ltd Partnership, 1998
5.D. 78, § 14, 581 N.w.2d 527, 531).

Res Judicata

As an initial matter, prior to reaching the merits, Costner argues that Detmers’s suit is
precluded under the theory of res judicata because the earlier court case concluded that Costner
had fully performed under the terms of the contract. “The doctrine of res judicata is premised en
two maxims: A person should not be twice vexed for the same cause and it is for the public good
that there be an end to litigations.” People ex rel LS., 2006 5.D. 76,23, 721 N.W.2d 83, 90
(cleaned up and citation omitted), Four elements must be present to invoke the preclusive effect
of res judicata: “(1) a final judgment on the merits in an earlier action; (2) the question decided in
the former action is the same as the one decided in the present action; (3) the parties are the
same; and (4) there was a full and fair opporfunity to litigate the issues in the prior proceeding.”
People ex rel LS., 2006 S.D. 76,9 22, 721 N.W.2d 83, 89-90 (citation omitted). “In examining
whether these elements are present, a court should construe the doctrine liberally, unrestnicted by
technicalities.” fd.

It is evident that the parties have litigated these issues before. The partics previously
asked the circuit court and ultimately the South Dakota Supreme Court to interpret their
respective obligations under the May 5, 2000 contract as it related to the placement of the
sculptures. The prior case (1) resulted on a final judgment on the merits; (2) decided whether the
parties had fully performed under paragraph three of the contract; (3) involved the same parties

5
APP. 005



8/31/2022 12:29 PM FILED LAWRENCE COUNTY

to the current case; and (4) provided a full and fair opportunity to litigate the terms of the
contract and their respective responsibilities thereunder. As the circuit court held in the prior
action, Costner has fully performed under paragraph three of the May 5, 2000 contract by having
placed the sculptures at Tatanka for an indefinite time.

Detmers attempts to undermine the prior court’s holding by drawing on its, and the South
Dakota Supreme Court’s, use of the word “permanent.” While the word “permanent” was used
to describe the sculptures’ placement at Tatanka by both Costner and the South Dakota Supreme
Court in the prior action, this Court finds that “pcrmanent” does not mean etenal or perpetual as
urged by Detmers. It is apparent that the use of the word “permanent” or “final” in the prior
proceeding was used to renounce Detrers’s contention that the sculptures’ placement at Tatanka
was only intended to be temporary. “Permanent” is defined by Merriam-Webster as “continuing
or enduring without fundamental or marked change,” and by Merriam-Webster Kids as “lasting
or meant to last for a long time: not temporary.” PERMANENT, Mertiam-Webster, avatlable at
https://www.merriam-webster.com/dictionary/permanent (last accessed August 11, 2022).*
Applying this ordinary meaning of the word “permanent,” the courts in the prior action found
that when the parties agreed to place the sculptures at Tatanka, they agreed that the sculptures

would continue there without fundamental change for a long time.> As the courts previously

2 This Court notes that “permanent” cannot be equated with eternal or perpetual as Detmers
seems to imply. See ETERNAL, Merriam-Webster, available at https://www.merriam-
webster.com/dictionary/eternal (last accessed August [1, 2022) (defining eternal as “having
infinite duration. .. lasting forever: having no beginning and no end™); PERPETUAL, Merriam-
Webster, available at hitps:/www.merriam-wehster.convdictionary/perpetual (defining perpetual
as “continuing forever™).

¥ In addition to the ordinary meaning of “permanent,” when the term is used in legal jargon, it
rarely, if ever, means a situation that is not subject to change. See e.g. PERMANENT
ALIMONY, Black's Law Dictionary (11th ed. 2019); PERMANENT EMPLOYMENT, Black's
Law Dictionary (11th ed. 2019); PERMANENT DISABILITY, Black’s Law Dictionary (1 lth
ed. 2019).
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determined, Costner has fully performed his display obligation under paragraph three of the May
5, 2000 contract. Accordingly, Costner has satisfied his obligation under that paragraph, no
continuing duty thereunder exists, and he is entitled to summary judgment.

Contract Interpretation

Even if the issues in the prior proceeding were not the same as those presented in the
current action, Costner’s Motion for Summary Judgment is still granted based upon an
interpretation of the May 5, 2000 contract’s plain language. As the South Dakota Supreme Court
pointed out in the prior proceedings, “Contract interpretation is a question of law,” and “[w}hen
interpreting a contract, [a court] looks to the language that the parties used in the contract to
determine their intention.” Dermers, 2012 §.D. 35, 9 20, 814 N.W.2d 146, 151 (cleaned up and
citations omitted). “When the words of a contract are clear and explicit and lead to no absurd
consequences, the search for the parties’ common intent is at an end.” /d. (quotation omitted}.
Courts “may neither rewrite the parties’ coﬁtract nor add to its language.” Id. (quoting Culhane
v. W, Nat'l Mur. Ins. Co., 2005 S.D. 97,927, 704 N.W.2d 287, 297.

In addition to reviewing the plain langueage of a coniract provision, “[a] contract is to be
examined as a whole and all provisions read together to construe the contract’s meaning.” City
of Watertown v. Dakora, Minnesota & Fasiern R. Co., 1996 §.D. 82, § 18, 551 N.W.2d 571, 575;
Friesz ex re. Frieszv. Farm & City Ins. Co., 2000 5.D. 152,110, 619 N.W.2d 677, 680 (“A
contract is to be examined and read in its entirety with all provisions being read together to
construe its meaning.”). When one paragraph of a contract does not provide sufficient context
on an issue, it is appropoate to look to other paragraphs within a contract to give meaning to
termms. See Kimball Investment Land, Ttd v. Chmela, 2000 S D. 6, 604 N, W.2d 289 (2000)
(looking to different paragraphs in a contract to understand time frames discussed in other

paragraphs of the same contract).
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The parties' May 5, 2000 contract contains only five short paragraphs. The parties” intent
and obligations can be ascertained by looking to the language used in those paragraphs. Some
provisions in the contract carry continuing obligations while others have contingent or
dischargeable duties.

Paragraph three of the parties’ contract provides both a dischargeable duty on Costner’s
part and a contingent provision if he does not meet that duty. The paragraph states in part “if
The Dunbar is not built within ten (10) years o the sculptures are not agreeably displayed
elsewhere, I will give you 50% of the profits from the sale of the one and one-quarter life scale
sculptures. .. [and] I will assign back to you the copyright of the sculptures.” Only if both (1) The
Dunbar is not built and (2} the sculptures are not agreeably displayed elsewhere within ten years
after the May 5, 2022 contract would the sale language of the contract have any possible effect.*
As fhe lower court found in the prior litigation, the sculptures had been agreeably displayed
elsewhere at Tatanka within that ten year time frame, and they have remained there for many
years since., Accordingly, Costner affirmatively satisfied his duty under paragraph three, and the
contingent obligation was discharged.

The language of the contract does not indicate that the parties understood or intended the
“agreeably displayed elsewhere"” langnage to constitute a continuing right or obligation. In fact,
when reading the contract as a whole, the provisions surrounding paragraph three suggest the

limited nature of Detmers's input on the sculptures’ display, Paragraph two of the May 5, 2000

* The context of the provision suggests that a proper reading of the paragraph requires that the
scufptures either be placed at The Dunbar or be agreeably displayed elsewhere within ten years
of the parties® execution of the contract. See Argus Leader Media v. Hogstad, 2017 8.D. 57,41
8-9, 902 N.W.2d 778, 781-82 (citing Antonin Scalia & Bryan A. Gamer, Reading fL.aw: The
Interpretation of Legal Texts, 146 (2012)) (discussing the contextual nature of modifying
clauses),
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contract evidences that the parties knew how to provide for continuing rights and responsibililtics.
It provides that Costner is “the sole owner of all rights in the sculptures, including the
copynght,” and that Detmers would “always be attached through [her] royalty participation.”
Had the parties intended for Detmers to be able to have input on the placement of the sculptures
in perpetuity, they could have drafted the language accordingly. They did not.’

The language used by the parties evidences their clear intent that once the sculptures ere
agreeably displayed elsewhere, Costner’s obligations under paragraph three of the May 5, 2000
contract were satisfied and he was relieved from any further performance under that obligation,
As this Court and the prior court find Costner has fully performed under that provision, there
exists no basis for Detmers’s current action, and Costner 1s entitled to summary judgment.

Anticipatory Repudiation

While Detmers maintains that Costner committed an anticipatory repudiation of the May
5, 2000 contract by publishing a real estate listing which indicated the “Tatanka statues.. will be
relocated By seller,” her assertions are unpersuagive for two reasons: (1) the real estate listing
does not unequivocally indicate a breach; and (2) Detmers constructively breached her
obligations under the contract first, thereby releasing Costner from his obligations under the
same. Even if this Court were to deny Costner’s Motion for Summary Judgment, Detmers is not
cntitled to summary judgment as a matter of law because there are disputed facts material to her

claim.®

5 Paragraph four of the parties” May 5, 2000 contract further provides that Costner has greater
authonity relating to the placement of the sculptures, in that “the final decision [relating to the
scllptures’ placement is] to be made by [Costner] if [the parties] do not agree.” When reading
the contract as a whole, paragraph four evidences the parties’ intent that Costner have greater
decision-tmaking authority when placing the sculptures.

6 Detmers's current cause of action implies that Costner cannot remove the sculptures from
Tatanka based on the parties’ prior agreement to place them at Tatanka, However, paragraph

9
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A repudiation of a contract occurs when a party unequivocally indicates that it will not
perform its obligations when performance is due, Union Pac. R R. v. Certain Underwriters at
Lioyd's London, 2009 8.D, 70, 9 39, 771 N'W.2d 611, 621-22. While the real estate listing
published by a third party may seem to indicate that the sculptures will be relocated by the scller
if the real property is sold, Detrners has not proven that such relocation would be a breach of the
parties’ contract. Even if the contract is interpreted consistent with Detmers's position, Costner
and Detmers could agree to an alternate location for the sculptures. Without any proof that
Costner will relocate the sculptures to a disagreeable location, the real estate listing published by
a third party cannot be an ureguivocal indication that a breach is imminent.

As indicated above, for purposes of Detmers’s Motion for Summary Judgment, “[t]he
gvidence must be viewed most favorably to [Costner] and reasonable doubts should be resolved
against [Detmers).” Millard, 1999 5., 18, § 8, 589 N.W.2d at 218, Here, and especially
considering the evidence in a light most favorable to Costner, Detmers has failed to overcome
her burden to establish that Costner has unequivocally refused to fulfill his obligations within the
contract, Thus, Detmers’s Motion for Summary Judgment must be denied even if Costner's
Motion was not granted.

Furthermore, even if this Court had not found, as it did, that Costner already satisfied
paragraph three of the parties’ contract as discussed above, Costner is relieved from any further
performance which may exist under that paragraph because Detmers has committed an

anticipatory repudiation of that provision herself. A fair reading of paragraph three would

three of the parties” May 3, 2000 contract does not require the sculptures to be placed at a
particular location as Detmers mamtains. To the extent Detmers maintains that the secondary
implied agreement to place the sculptures at Tatanka gives rise to her current cause of action,
significant issues of material fact exist relating to that supposed agreement, particularly as to
whether she may even seek the relief she requests.

10
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indicate that the parties would in good faith seek an agreeable display of the sculptures if The
Dunbar did not come to fruition within ten years. See Table Steaks v. First Premier Bank, NA
2002 S.D. 105, 9 16, 650 N.W.2d 829, 834 (“The general rule is that every contract contains an
1mplied covenant of good faith and fair dealing.”) {citation omitted). In her Verified Complaint
dated December 9, 2008, Detmers asserted that she “has not agreed and will not agree to an
alternative permanent location for the monument.” See Verified Complaint and Demand for
Jury Trial, § 27, originally filed in Pennington County file Civ. 08-2354 (emphasis added).

As Detmers herself argues, when an anticipatory repudiation based on a party's
unequivocal indication that she will not perform or will refuse to perform when performance is
duoe, may be treated as an immediate breach. Union Pac R. R,20095.D. 70,939, 771 NW.2d
611,621-22. Where the repudiation is in wrnting, and where the terms are unambiguous, a court
may resolve the issue of repudiation as a matter of law. DiFolco v. MSNBC Cable, LLC, 622
F.3d 104, 112 (2d Cir. 2010). Detmers’s December 9, 2008 Verified Complaint is a notarized
writing that affirmatively, unequivocally states that she will refuse to perform her good faith
obligation to consider an alternative agrecable display location for the sculptures. Accordinglry,
she herself anticipatorily repudiated her obligation under paragraph three of the parties’ contract
and Costner should be relieved from any obligations he had thereunder as well. See Byre v. City
of Chamberlain, 362 N.W.2d (69, 75 (8.D. 1985) {finding that when a garbage collector
conmmitted an anticipatory repudiation of his agrecment with the city, that the city was free to
contract with others for the services he indicated he would not perform).

Declaratory Judgment

“Courts of record within their respective jurisdictions shall have power to declare rights,

status, and other legal relations whether or not further relief is or could be claimed.” SDCL 21-

11
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24-1. "A matter is sufficiently ripe {for a declaratory judgment] if the facts indicate imminent
conflict.” Boever v. Seuth Dakota Bd Of Accountancy, 526 NW.2d 747, 750 (5.D. [995).

A review of the contract language, as discussed above, reveals that Detmers has no
continuing ‘rights in the placement or display of the sculptures at issue. Costner fully performed
his contractual obligation under paragraph three of the parties’ May 5, 2000 contract and no -
duties thereunder remain outstanding. As Costner owes Detmers no continuing duty under
paragraph three of that contract, the declaratory judgment that Detmers seeks leads only to the
conclusion that she has no continuing rights relating to the placement of the sculptures.

For the reasons stated hercin, it is hereby

ORDERED that Defendant’s Motion for Summary Judgment is granted; it is further

ORDERED that Plaintiff’s Motion for Sumimary Judgment as to her claim for
anticipatory repudiation is denied; and it is further

ORDERED that Plaintiff’s Motion for Summary Judgment as to her claitn for declaratory
judgment is granted, in that Detmers has no continuing contractual rights or interest in the

placement of the sculptures at issue.

Dated this 31% day of August, 2022,/
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STATE OF SOUTH DAKOTA
COUNTY OF LAWRENCE

IN COURT
S8 FOURTH JUDICIAL CIRCUIT

PEGGY A. DETMERS,
PLAINTIFF,

40CiIvV22-000017

- ) AFFIDAVIT OF SERVICE
) ) BY MAIL/EMAIL
KEVIN COSTNER, )
DEFENDANT,

|, Carol Latuseck, being sworn, state that on the 3157 day of August 2022, | served the following papers:
MEMORANDUM DECISICON AND ORDER; from FILE # 40CIV22-00017; by:

X emalling true copies of the document(s) to Russ Janklow, Attarney for the Plaintiff, at

rjanklowabdaliah.com and Marty Jackley, Attorney for the Defendant, at mjackley@gpna.com
and receiving a delivery raceipt for the same confirming the email was delivered to the receipt's

mailboxes,

Dated on this 31% day of August 2022.

adidadks

Tarbatuseck, Clerk of Courts
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STATE OF SOUTH DARKOTA ) IN CIRCUIT COURT
185
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-2-0-0

40CIV22-000017
PEGGY A. DETMERS,

Plaintft,
. AFFIDAVIT
V. ' QOF
ANDREW R. DAMGAARD
KEVIN COSTNER,

Defendant.
0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0~0-0-0-0-0-0+0-0
STATE OF SOUTH DAKOTA )

COUNTY OF MINNEHAHA :)SS

Andrew R. Damgaatd, being first duly sworn, states as follows:

1. Attached 25 Exhibit A is a ttue and cotrect copy of the trial court’s Findings of
Fact and Conclusions of Law in Pepgy Detmers and Detmers Studio, Inc. v. Kevin Costoer
atid The Dunbar, Inc., (Civ. 09-60).

2 Attached as Exhibit B is a true and cotrect copy of the May 5, 2000 contract
between the Plaintiff and the Defendant.

3. Atrtached as Exhibit Cis a true and correct copy of the Defendant’s responses to

the Plamntiff’s discovery requests.

104728427.1)
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Case Number: 40C1V22-000017
Affidavit of Andrew R, Damgaacd

Dated this 17% day of May, 2022.

W/’" M

A/;ércw R. D’;mga ard

Subscribed and sworn to hefore me

this 17% day of May, 2022, FORASWhetiennu,
ANNAB, WOJC!ECHOWSK!%

§@ NOTARY PUBLIC
ﬂ}? Y. ¥ SOUTH DAKGTA

Notary Pubhc = Squth Dakota My Commisaion Expires &ﬁlz (

l'

CERTIFICATE OF SERVICE

- I certify that on the 17 day of May, 2022, a copy of the foregoing was electronically

filed and served through the Odyssey File and Serve system upon the following individual:

Marty J. Jackley

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

111West Capital Ave., Suite 230

Pierre, SD 57501

(605) 494-0105

mjacklex@epna.com

Lo/ Andrew R _Damgaard

Andrew R. Damgaard

{04728427.1) 2

Filed: 5/7/2022 2:24 PM CST Lawrence County, South Dakota
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STATE OF SOUTH DAKOTA ) IN CIRIUIT COURT

COUNTY OF UAWRENLB i FOURTH JUDICIAL CTRCUIT
vt dew ok e oA A WA e T b W g e R R e e e e o e e e e
PEGGEY DETMERS AND DETMERS
ETUITOS8, INC.,

T A e RO

Plaintiffe,
FINDINGS OF FACT AND
vE. CONCLUSIONS OF TLAW
KEVIN COSTNER AND
THE DUNBAR, INC.,

Defendants, .
E R T R R I U R TR R TR A B I o I TR SR I Rl AT R A Rt R S T

A trial toc the Court was held on PFebruary 22 and 23, 2011,

e e M r et e e e e

at the courtrcom of the Lawrance County Courthouse, Deadwood.
Pilaintiils appearced personally and by qounsel, Mr. A, Rugsell
Janklow and Mr. Andrew R. Damygaard, Sioux Falls. .Defendants
appeared perszonally and by counsel, My, James §. Nelson and Mr.
Kyle L. Wiege, Rapid City. The Court having heard the tesl:ilnony
of witnesses and having reviewed the briefs and exhibits, issues
the following FINDINGS OF FACT AND CONCLUSIONS OF LAW.
FINDINGS OQF FACT:

1. Any Finding of Fact may be decmaed to be a Conclusion

of Law and any Conclusion of Law may be deemed o be a Finding

of Fact.

P The Court’s Memorandum Decigion dated (;?14216)"Zj,
™ b
is herein incorporated by this reference.

3, Beginning in the 1950s, Kevin Costner envisioned

T T . N T T e i =
buiiding a fiwve-star hotel and resort on real propvrl

hok

. ‘ . - " . L% Fih
Exhibit A ™G0

L,

Filed: 5/17/2022 2:24 PM CST Lawrence County, South Dakota  40CIV22: 000017 -



Deadwood. This regort was to be named after cne of his wovie
characters and called Tha Dunbar.

4. Costner planned te include gculptures of bison at the
entryway to the hotel.

5. Costner commissioned artist Peggoy Dsbmers to build the
bison sculptures. The final plans for the sculptures called fo;
14 bison and 3 Lakota warriors mounted on horseback. The
sculptures are 25 percent larger than life scale.

G. The parties agreed that Detmers would be paid $250,000
and would receive rovalty righte in fine art reproductions of
the sculptures that were to be marketed and scld at the gift
shop/gallery at 'Yhe Duvbar hotel.

7. In the late-15%90s and the early part of 2000, Detmers
gtopped working on the sculptures becauge The Dunbar had not
been bullt. Detmers and Costner negotiated additional
compengation to Detmers in exchange for completion of the
sculptures and entered into an express written contract on May
5, 2000. The contract provided an additicnal payment of $60,000
for Detmers {(increasing her total compensation feor the
sculptures to $310,000), royalty rights on reproductions, and
display of the sculptures. This contract ig at the center of
the parties’ current dispute, and paragraph 3 provides:

Although I do not anticipate this will ever arise, if

The Dunbar 1s not buill within ten (10} vyears or the

aculptures are not agreeably displayed elsewhere, I
will give you 50% of the proefits from the zale of the

b
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one and one-guarter life scale sculptures after I have
recouped all my costs incurred in the creation of the
sculpbures and any such sale. The zale price will he
al  our {edcal above slandord bronse market  pricing,
Al aceounting will be provided. In addition, [ will
agsign back to yvou the conyvright of the sculpturez so

v

sold (14 bison, 3 lekota horse and widers!.

8. Because the resort had not been bullt in the early
2000, the parties began locking for alternate 1oca£ions to
display the sculptures pursgsuant to a display reguirement in
paragraph 4 of the May 5, 2000 agreement, Debtmers considered
locations in Hill City, while Costner consider locations in and
around Deadwood.

9. Ultimately, Costner realized that he could place the
gsculptures on a portion of the real properly he cwned and
intended for The Dunbar.

L0, Costner called Detmers on January 23 or 24, 2002 to
let her know that he was considering placing the sculptures at a
pite on The Dunbar property. AL that locaticn, Costner knew he
could dedicate a site for the sculptures and provide them with
protection, something that several of the temporary locations he
considered could not.

11. Detmers recelved a phone call from Costner on January
23 or 24, 2002.

12. On January 22, 2002, the project’s architect, Patrick

Wyss, sent a letter to Costiner confirming the beginning of the
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design process on this project, which came to be known as
Tatanka.

13. Wyss was instructed by Costner to keep Detmers
informed and involved. Beginning in Juns 2002, Detmers was
influential in the placemeal of the sculptures on Lhe Tatanka
property.

l14. In March 2003, the “mock-up” of the sculpture
placement began., Numerous photos were admitted into evidence
deplcting Detmers’ involvement in the “mock-up” and final
pPlacement: of the sculptures.

15, The Court finds that the usge of the “mock-ups” wag
Detmers’ ides. Fasenbially thig entailed placing temporary
plywood cut-oubs of the sculptures where the final geulptures
would ultimately be installed. Using these wood “mock-ups,”. the
design could be easily changed and rearranged hefore the final
sculptures had been delivered for placement. Through the use of
the “mock-ups” the exact location of each piece could be
pinpointed using GPS& technology and staking for final placement
of each sculpture.

i6. Ceostner ceded many decislons to Detmers because, as
the artist, she "had a place of authority” and “heavy influence”
regardir:y sculpture placement.

17. Numerous media articles from 2002 and 2003 gucke

Detmers as being “excited” and “relieved” about the sculptures
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rlacement at Tatanka. Those game articles characterize Tatanka
as @ “stand-aleone” entity, coupletely separate from The Dunbar.

18, Tatanka congists of a visitor's center with a gift
shop and café, interactive wmuzeum, nature walkwavs, and the
gculptures.

1. Costner gpent approximately 6,000,000 building this
attraction.

20. Tatanka was dedicated and had its public grand opening
ol June 21, 2003. Both Costner and Detmers spoke at the grand
opening.

21. In December 2008, Detmers brought suit against Costner
allieging breach of contract. In her prayer Lor weliel she
requested specific performance. She alleges that Decause The
Dunbar wag not bullt within ten years and the gculptures are not
agreesbly displayed elsewhere she iz entitled to 50 parcent of
the proceeds from the sale of the sculptures.

CONCLUSIONS OF LAW:

1, ‘ The Court has jurisdiction over Che gubject matter and
personal jurisdiction cver the parties.

2. As this Court has previcusly ruled, the terms of this
contract are clear and unambigucous. Memorandum Decision and
Order at 5, (December 17, 2010} ("tThe contract language is not
ambiguous.”) . Said Memorandum Decision is incorporated herein

by this reference.
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3. When terms dare unambiguous, courts consbtrue contrach
terms using the plain and cordinary msaning of the words.
Kierstad Realty, Inc. v. Footjack Ranch, Inc., 2009 sD %3, 94
LO-31, 774 WWzd 797, 2800-01; Prudential Kahler Realtors w.
Schmitendorf, 2003 50 148, 9% 10-11, £73 NW2d 663, 666 (" [Tlhis
Courl will apply the ‘plain and ordinary meaning’' of the
disputed term.” (other citations omitted)).

4, “Elsewhere,” as used in the contract, clearly means at
a site other than The Dunbar. This 1s in accord with the
regular meaning of that term. See Buack’s Law Drcrionary 468 (5th
ed. 1879) (defining elﬂewheré as “in another place; in any other
place”) ; WessTER'S New Coruvmgrars Drcrrowary 404 (Sth ed. 19866)
{defining elgewhere am “in or to another place”) .

i Becauge The Dunbar has not been bullt, any site is
elsewhere, i.e., somewhere other than The Dunkar. The placement
of the sculptures at Tatanka i1s elsewhere. It is “in anokher
place[,]” separate and distinct, from the non-existent Dunbar
hotel and resort,

G. In determining whether Costner and Detmers agreed to
the gculptures’ placement at Tantanka, the conduct of the
parties ig coentrolling. See Weller v. Spring Creek Resort, 477
Nw2d 839; 841 (SD 1991) {recognizing that the existence of an
implied contract is determined by the partiess conduct); see also

Huffman v. Shevlin, 72 NWzZd B5%2, 855 (8D 1955) {considering “all
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the circumstances surrounding the exzeoution of the writing and
the subseguent acts of the parties” when determining the
parties’ intent).

7, Because the dgsue in thiz case, whether the sculpiuraes
waera agrecably dizplaved elsewhere, reguires the Court to
determine if the parties made an agreewment beyond that which is
necessary to create the May 5, 2000 contract, the law of implied
contracts is applicable. The Court must determine whether the
parties’ words, actiong, and non-actions constituted a further
agreement, i.e. an implied contrackt, regarding the placement of
the sculptures somewhere other than The Dunbar. See In re
Egiate of Regennitter, 1939 5D 26, § 12, 5B6Y WW2d 920, 924 (“We
look to the totality of the parties’ conduct to learn whether an
implied contract can bhe found.? (other citations omitted));
Weller, 477 NW2d at 841.

8. The language of the contract contemplates that The
Dunbar may not be built, The contract states, “[a]lthough T do
not anticipate this will ever arise, if The Dunbar is not built
within ten (10) years . . . .” Therefore, the contract
acknowledges the fact that The Dunbar may not be builk,

g. Testimony from Cosztner and others associated with The
Dunbar and Tatanka projects indicates that although Costner has

been attempting to build The Dunbar for years, and continues to
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try to build it, he never promizmed Detmers or anyone elss bhat
it would acktually be built,

10. hny reliance by Detmers on a promisa or guarantae,
from Costnery or his associatesz, thabt The Dunbar would he built
ig unreagonable. Seze Vandeir Heide v. Boke Raoch, Inc., 2007 8D
69, 9 30, 735 nNwW2d 824, 834 (finding Lhat “alleged reliance was
not in any way justified” (citing Werner v. Norwest Bank South
Dakota W.A., 499 NW24 134, 141-42 (ST 1993})); Garrett v.
BankWest, Inc., 45% WNW2d B33, 848 (8D 1590) (rejecting a
promiggsory estoppel claim because the alleged reliance was
unreasonable) .

11. Detmers actions foliowing the decision to place Lhe
sculpitures at Tatanka indicate that she agreed to display them
at that location., Detmers was notified of the plan to place the
sculptures at Tatanka in January 2002, she was lnvolved as part
of the construclion team, she had significant involvement in the
"mock-up” and placement cf the sculptures in early 2003, and she
gave a speech at the Tatanka grand opening in June 2003.
Detmers documented her inveolvement in this project by use of her
own photographer during the construction of Tatanka.

12, Detmers testified that she never told Costner that she

dizagreed with the placement of the sculptureg at Tatanka:

Q- . m I asked you, did you ever personaily tell
Kevin that you did not want the sculptures at Tatanka?
A: As T never thought it would bes a stand-alone

thing, so I never --
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D:  You didn’t tell him, did yeu.

o I toeld him - I kegpt asgking him, "“Is Lths Dunbkar

going te be here?” and he said, “"Yes.” I go, “Okay.”
W Traﬁm. Vol. 4, 9%:7-123 (February 22, 20L1}). Detmers did not
direotly answor the guestion posed by Cosbaer’s counsal
regarding whetherx she told him that she didn’t wanlt the
sculptures at Tatanka, but based on the Court’'s observatbion of
the witness during cross-examination, the Court finds that she
did not make any definitive statement to Costner stabting that
she did not want the sculptures placed at Tatanka. Furthermore,

Costner testified as follows on the same issue:

Q- o ab any time then did Peggy ever juszl tell vou

flat: cuk, I objech bo [Tatankal . I don’t want to do
il T don'’t E;lgj:'eeu e
L: No.

Tr. Trans. Vol. 2, 343:21-24 (February 23, 2011).

3. Her significant involwenent in the Tatanka preject aud
her failure to tell Cesginer or anyone slse that she did not
ayree with placement at Tatanka indicate that she was agreeable
to the sculptures’ placement at Tatanka for the long term.

14. Costner's funding and building of Tatanka is furthex
evidence of an agresable display. It 18 unreascnable to think
that Costner would expend millicons of dcllars in creating this
attraction if the parties did not agree that this would be the
final display area for the gculptures. To conclude that this
was a unilateral decision by Costner that was not agreed upon by

Detmers would cause an absurd result; namely that Costner would
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have spent $6,000,000 to place the sculptures ab Tabanka and if-
The Dunbar was not buiib, the sculphbures be moved someplace else
Lhat was agreeable to them both or thar the sculpltures ba gsold
upcn Retmers’ demand. This Court canaot endorss such an absurd
result.  See Nelson v. Schellpfeffer, 2003 83 7, § 8, 656 nw2d
740, V43,

15, Costner has fully performed under the terms of the
contract. The words, acticns, and inactions of both parties
indicate an agreement to the display of the sculptures at
Tantanka.

16. Detwers has failed to prove that Cogter breached the
May L, 2000 conbract,

Thefefore, it ig hereby ORDERED:

That Detmers’ prayer for reliel iz DENILD.

Coungel for Costner shall prepare a Judgment consistent
with the Court's Findings of Fact and Conclusions of Law and
Memorandum Decision wi?&%g 14 days.

Dated this {2 d day of June, 2011,

BY (r:f'i COURT : /
/] QW/

%ﬁn! Randal
Circull Codpt

7

AAF?
GJHRW a/éAAQJAL'

Pr OF Cou{Dm
{ _/u 4’2/\._/_“ il

DepuLy
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CERTIFICATE OF SERVICE

The undersigrned herehy certifies thal: she served a true and
coTrect oy O Chie PURDERGE OF FACT ANGD CONCLIEE TONS O)F LA in the
above entitled matter upon the persons herein nexb designated all
on the dete bDelow shown, by depositing a copy thereof in the
United States Mail at Deadwood, Scouth Dakots, postage prepald, in
envelopes addreased to gald addvessess, Lo-wits:

Mr., A. Rusgell Janklow
Mr. Andrew R. Damgaard
Attorneys al Law

1700 W. Russell Street
Sioux Falls, 3D 57104

Mr. James 5. Nelsocn

Mr. Kyle L, Wiese
Artorneys at Law

P.0O. Box 8045

Rapid City, SD 57709-8045

which addresses ave the last addresses of the addresgecs hnown Lo
the subsoriber.

Bated this JQEf%lday of June, 2011.

/ ! 7 g u}a(jﬂ( ,m,

Cindy Gag}la
Scheduling Clerk
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Revin Uostuer

May 5, 2000

Pegey Detmers

Detmets Studios

13488 Shelter Drive

Rapid City, South Dakota 57702 .

Dear Peggy,

I.  In order to assist you during your transition period to other work, I
will pry you $60,000 ($5,000 per month on the first day of each month over the
next year} once the last sculpfure has been delivered to the mold makers. T will
even make $10,000 of this a non-taxable gift to you so that you will only havs to
pay taxes on $50,000. If we are able to sell the “Ridge Runners” (H&R1, BBI,
CW2, and CF3) or the “Collision” (H&RS and BB13) in the life scale to any party
at or above standard bronze markef pricing, the $60,000 will have not to be paid.
The receipts from any such sale will be divided ag outlined in clause 2.

2. Although I will be the sole owner of all rghts in the sculptures,
including the copyright, in the sculptires, you will always be attached through
your royalty participation. Because I believe that the sculptures are a valuable
asset, I foel strongly that it is important. that you maintain your 20% of gross retail

. price royalty on future sales of fine ari reproductions. (5% of gross retail price
royalty on mass market reproductions selling for under $200). However, should
you desire to sell that interest to ms at some point in the future, I would be happy

to discuss that with you in guud faith,

3. Although I do not anticipate this will ever arise, if The Dunbar is not
built within ten (10) years or the sculptures are not agreeably displayed elsewhere,
I will give you 50% of the profits from the sale of the one and one-quarter life
scale sculptiwes after I have recotiped all my costs incutted in the creation of the
seulptures and any such sale. The sale price will be at our above standard bronze
market pricing. All accounting will be provided. In addition, I will assign back to
you the copyright of the sculptures so sold (14 bison, 3 Lakota horse and riders).

BWIXDB 251761 ]
osledad . .
. Exhibit B
7@ Houd SHCIIJ.OFIGEIEL;I. BIL §T9GEELBTH 9z 2T TBBZ/ER/LB
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, 4. . We will locate g suifable site for displaying the sculptures if The
Dunbar is ot under construction within three (3) years after the last sculpture has .
' been delivered to the mold makers. In the méantime, until the sculptures are put on
display, T will permit you to markét and sell reproductions and you can retain

" eighty pertent 80% of the gross retail sales price and pay 20% to me. Once the
sculptures are put on public display in public view, agreed upon by both parties
(but with the final decision to be made by me if we do not agree); the percentages
will reverse, 80% of the gross retail sales prics to me and 20% to you. The
marketing must proceed as ouﬂmcd below, -

. By After the scu]ptm‘es are -completed and prier to. the resort’s
completion,' will, upon your request, advance the costs necessary to produce,
phntograph and advertise up to two (2) maquette limited editfons (not to exceed

. $7,500 in the aggregate), provided that such advancey will be recoupable out of
sales proceeds and the royalties paid es indicated above. A minimum of two
Southwest Art full page, full color ads are to be purchased (not to exceed $5,220 in

. the aggrepate) within this first year (2000) to market one of the editions, it being
understood that the amounts paid for such ads will be recoupable out of the sales

proceeds

If the foregoing is acceptable, please sign two (2) copies of this letter to é_onﬁrm
" our agreement and return them to me. _ _ i

Vci‘*y fruly urs,

Kevin Costner -

919GEEL8Td  92:2T 1BBZ/EB/LB

£e dovd BNOILONGOHEL DTL
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) S5
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

PEGGY A. DETMERS, File No. 40CIV22-17
Plaintiff,
DEFENDANT'S ANSWERS AND
RESPONSES TO PLAINTIFF’S
INTERROGATORIES, REQUESTS FOR
PRODUCTION AND REQUESTS FOR
ADMISSIONS

V.

KEVIN COSTNER,

M N M Nt N N N e e

Defendant.

COMES NOW Defendant Kevin Costner and hereby submits his answers and responses to
Plaintiff's Interrogatories, Requests for Production of Documents and Requests for Admissians to
Plaintiff:

OBJECTIONS

All the responses to requests for production of documents provided below and to be served
by Defendant and his representatives, are made subject to and notwithstanding the below
“Objections of General Application.” The “Objections of General Application™ apply to each and
every request set forth in Plaintiffs Discovery Demands and will not be repeated separately herzin
and/or repeated separately when Defendant responds further to Plaintiff’s Discovery Demands in
the future.

Obijections of General Application

A. Defendant objects to each and every one of Plaintiff’s Discovery Demands to the extent
that they purport 1o seek responses from Defendant’s counsel of record, who are not parties to this
maiter; seek attorney-work product; or seek information which is privileged and therefore not
subject to discavery.

B. Defendant objects to any and all instructions or definitions beyond the requirements

imposed by the Rules of Civil Procedure.

Exhibit C
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C. Defendant objects to each request to the extent it is unreasonably cumulative or
duplicative, or the information sought by the request is obtajnable from some other source that is
more convenient, less burdensome, or less expensive.

D. Defendant objects to Plaintiff’s Discovery Demands to the extent they require
Defendant to identify documents ov describe information not presently within Defendant’s
possession, custody, or control,

E. Defendant objects to any and all of Plaintiff’s Discovery Demands that seek disclosure
of confidential, proprietary, or other protected information, in the absence of a confidentiality or
protective order.

F. Defendent responds to Plaintiff’s Discovery Demands solely for the purposes of this
action. Each response is subject to all objections as to competence, relevance, materiality,
propriety and admissibility, and any and all other objections and grounds which would require the
exclusion of any statement or document herein if the interrogatory or request was asked of, or any
statement contained herein was made by, a witness present and testifying in Couft, or if the
document or statement contained therein was offered at trial, all of which objections and groﬁnds
are reserved and may be interposed at the time of trial.

G. Defendant has responded and/or will respond to each of Plaintiff's Discovery Demands
based on the Defendant’s own understanding of those interrogatories and/or discovery requests
and to the best of Defendant’s knowledge, recollection, and understanding at the date the response
was served. Defendant has not concluded their investigation of the facts related to this case, formal
discovery, or preparation for trial and Defendant accordingly and expressly reserves the right to
amend or supplement these responses by means of flrther responses, production, or pre-trial ﬁlings; |

required or permitted by the Rules of Civil Procedure.

(2]
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H. Defendant does not waive any general or particular objection in the event documents
preduced come within the scope of any such objections.

INTERROGATORIES

L. Name the individual(s) who provided or assisted with providing information in
response to these Interrogatories.

ANSWER: Francis Shelley, Accountant for Kevin Costner.

2. Name the individual(s), entity, or entities that has/have any ownership interest in
the approximate 35.11 acres located at {00 Tatanka Drive.

ANSWER.: Deadwood Land Holdings, LLC, a single member LLC owned by The
Dunbar, Inc, which is owned 100% by Kevin Costner and Black Hilis Conference Center,
Inc-98.5% owned by Kevin Costner.

3. Narne the individual(s), eatity, or entities that have/had any ownership intercst in
and/or were responsible for managing the operations of the business known as “Tatanka™ (“the
business™) located at 100 Tatanka Drive when it was last open to the public.

ANSWER: Ownership info provided in item #2. Manager is Susan Caldwell.

4, . Name the individuals, last known addresses, and telephone numbers of the
employees who were employed by the individuals or entities listed in your response to
Interrogatory No. 3 above when the business was last open to the public. For each individual,
state:

a. Whether the individual is still employed by the individual(s), entity, or entities;

b. If the individual is no longer employed, whether he or she resigned, was
terminated, or was laid off;

c. If the individual was {aid off or resigned, the reason the individual was laid off
or resigned and whether the individual received a severance.

ANSWER: Susan Caldwell, manager, (605) 580-1119
Sylvia Trentz.

5. If your response to Interrogatory No. 4{c) above is that the individual(s)
employment is seasonal or limited to seasons in which the business is open to the public, state
the names of the individuals who have been invited to return to work when the business is re-.
opened to the public.

ANSWER: Additional info forthcoming from Susan Caldwell.
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6. Name the individual(s), entity, or entities that have any ownetship interest in the
17 piece bronze Buffalo Jump Monument (“the sculptures™) iocated on the approximate 35.11
acres at 100 Tatanka Drive.

ANSWER: The Dunbar, inc.

7. List ihe name of any real estate agent or broker and the business he or she owns or
is employed by that has been retained by you or any individual or entity acting upon your behalf
to list the property at 100 Tatanka Drive for sale during the last 12 months.

ANSWER: Mike Percevich, The Real Estate Center of Lead-Deadwaod.

8. List the names of any individuals and the entities for whom they are employed by
and/or atfiliated with that you or anyone acting upon your behalf had discussions with related to
the removal and/or relocation of the sculptures. For every discussion, state:

a. Approximately when the discussion occurred,

b. Whether the discussion was in person, over the phone, or via written
communications;

c. The nature of the discussion.

ANSWER: Defendant is gathering this information and will supplement this discovery
response.

a. Other than the sculptures, has any of the personal property, including but not
limited to, furniture, appliances, electronics, memorabilia, costumes ar ather goods that were
used in connection with the business when it was last open to the public been removed, sold or
otherwise been disposed of?

ANSWER: Nothing recently in the past year or two has been removed from Tatanka

10.-  If your answer to Interrogatory No. 9 above is “yes,” list the personal property
that was removed, sold, or otherwise disposed of and identify what additional personal property
you or someone acting on your behalf intend to remove and when you or someone acting on your
behalf intend to remove it.

ANSWER: N/A

11, If your answer to Interrogatory No. 9 was “no,” please list the personal property
you intend to remove, sell, ar otherwise dispose af in the event the 100 Tatanka drive property
sells.

ANSWER: All property at Tatanka will be removed when it is sold, some may go to
storage.
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12. Does your website currently allow customers to book visits to the 1G0 Tatanka
Drive property for next season?

ANSWER: Yes, website allows bookings for Spring/Summer 2022.

13, If your answer 1o Interrogatory No. [2 above was “no,” please state why your
website is not allowing customers to baok visits for next scason.

ANSWER: NA

14. State the factual basis for your affirmative defense that Plaintiff’s claims are
barred by the applicable statute of limitations.

ANSWER: The statute of limitations for breach of contract is 6 years, see Supreme
Court decision in this case attached to Plaintiff's Complaint at Exhibit C.

15. State the factual basis for your affirmative defense that Plainti{f's claims are
barred by the doctrine of res judicata and collateral estoppel.

ANSWER: See Supreme Court decision in this case attached to Plaintiff’s Complaint at
Exhibit C.

16. State the factual basis for your affirmative defense that Plaintitf did not
appropriately mitigate her damages.

ANSWER: See Answer to Interrogatory 15 and Plaintift’s failure to recognize or follow
the parties’ agreement attached to Plaintiff’s Complaint at Exhibit A.

17.  Provide the name of all witnesses you intend to call at trial, including any expert
witnesses.

ANSWER: All trial witnesses and expert witnesses will be disclosed consistent with the
Court’s scheduling order and within a reasonable time prior to trial.

REQUESTS FOR PRODUCTION OF DOCUMENTS

I. All written correspondence or communications, tangible or in etectronie form,
between you and/or anyone acting upon your behalf and any real estate agent or broker you
and/or anyone acting on your behalf retained to sell the approximate 35.11 acres located at 100
Tatanka Drive.

RESPONSE: Communication between Tim Hoctor, acting on behalf of Kevin Castner,
and the real estate agent, Mike Percevich, were mostly done by telephone. Any written
communication in tangible and electronic form will be supplemented.
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2. Copies of all contracts between you, anyone acting on your behalf, and/or any
entity in which you have an ownership interest and any real estate agent or broker you retained to
seil the 35.11 acres located at 100 Tatanka Drive.

RESPONSE: T have requested a copy of the contract from the real estate agent.

3 All written correspondence or communications, tangible or in efectronic form,
between you and/or anyone acting on your behalf related to any personal property used in
connection with the business that was being operated at 101 Tatanka Drive while it was open to
the public that has subsequently been removed. sold. or otherwise disposed of.

RESPONSE: N/A

4, All written correspondence or communications, tangibie or in electranic form,
between you and/or anyone acting on your behalf related to your intent that personal property
used in connection with the business being operated at 101 Tatanka Drive while it was open to
the public be removed, sold, or otherwise disposed of.

RESPONSE: N/A

3. All documents, including but not limited to written correspondence and
communications, in tangible or in electronic form, between you or soimeone acting on your
behalf, and any other individual that relates in any way to your intent to remove and/or refocate
the 17 piece bronze Buffalo Jump Menument (“the sculptures™). '

RESPONSE: This discovery response will be supplemented when the information is
obtained,

0. All documents, including but not limited to written correspondence, in tangible or
electronic form, authored by you, someone acting upon your behalf, or someone acting upen the
behalf of an entity of which you have an ownership interest in, that relate to a decision to
permanently close or an intent to permanently close the business that had been operated at 100
Tatanka Drive.

RESPONSE: This discovery response will be supplemented when the information is

obtained.
7. All exhibits you intend to offer at trial or in support of a Motion for Summary
Judgment,

RESPONSE.: All trial exhibits will be provided consistent with the Court’s scheduling
order and within a reasonabie time prior to trial,

8. The CV, resume, and report of any expert witness you intend to call at trial.

RESPONSE: All expert disclosures will be made consistent with the Court’s scheduling
order.
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To the extent not already produced, all documents you or someone on your behalf
referenced and/or relied upon in answering Plaintiff’s First Set of Interrogatories.

REQUESTS FOR ADMISSIONS

I Admit that you intend to remove and/or relocate the Buftalo Jump Monument
(“the scuiptures™) upon the sale of the approximate 35.11 acres located at 100 Tatanka Drive
{(“the property™).

RESPONSE: Admit, the current intention is to relocate the “Buffalo Jump” sculptures to
anather location where they will be accessible to the public.

2. Admit thal you did not inform the Plaintiff or seek her agreement to remove
and/or relocate the sculptures prior to listing the property for sale.

RESPONSE: Admit, did not inform Peggy of intent to relocate the sculptures prior to
listing the property for sale. ‘

3 Admit that neither you nor the entity in which you have ownership interest in that
controis the business known as “Tatanka” located on the property intends to continue operating

that business in the future.

RESPONSE: Admit, current plan is for Tatanka to continue operating until the property
sells. -

4. Admit that the property is not and will not be open to the public while the
property is listed for sale.

RESPONSE: Tatanka will continue to operate and remain open to the public while it is
listed for sale.

5. Admit that other than the property listed for sale, that you, someone acting on
your behalt or an entity in which you have/had an ownership interest in has sold all the other real

estate that was intended to be the location of the Dunbar Resort.

RESPONSE: The surrounding property of Tatanka that was to be partt of the “Dunbar
Resort” has been sold.

6. Admit that you intend to relocate the sculptures to Arkansas.

RESPONSE: Admit that there have been discussions to maove the sculptures to Hot
Springs, Arkansas.

7. Admit that Arkansas is not and has never been a region of the Great Sioux Nation.

RESPONSE: To our knowledge, Arkansas is not a region of the Great Sioux Nation.
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8. Admit that there are no Sioux Indian Reservations in Arkansas.
RESPONSE: To ouwr knowledge, there are no Sioux Indian Reservations in Arkansas.

9. Admit that the sculptures depict three Lakota Sioux Indian Warriors hunting
buffalo.

RESPONSE: The “Buffalo Jump® sculptures depict three Lakota Stoux Indian Warrtors
hunting buftalo.

iG. Admit that when the business known as “Tatanka” was operating and open to the
public, that it included a Northern Plains Peoples Educational Interpretive Center.

RESPONSE: Tatanka is open to the public and includes a Northern Plains Peoples
Educational Interpretive Center,

11.  Admit that when the business known as “Tatanka™ was operating and open to the
public, that it employed Lakota Sioux individuals that educated visitors about the Lakota Sioux
culture.

RESPONSE: Tatanka has in the past employed Lakota Sioux individuals that educated
visitors about the Lakota Sioux culture.
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Dated this /( day of WZZ %_’%

ranc;s Shelféy (3

STATE OF CALIFORNIA )
} S8

COUNTY OF LOS ANGELES )

_ On this day of /—‘?ﬁ i, 2022, before me, the undersigned officer, personally appearad
Francis Shelley, known to me Or satisfactorily proven to be the person whose name is subscribed
to the within instrument and acknowledged that he executed the same for the purpose therein

contained.

IN WIITNESS WHEREQF, 1 hereunto set my hand and official seal.

Notary Public — California
My Commission Expires:

(SEAL)
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

A netary public or ather officer completing this certificate verifies enly the identity of the individuai
who signed the document to which this certificate is attached, and not the truthfulness, accuracy,

or vaiidity of that document.

State of Califoria

County of Los Angeles

On M&«) 19 Y0 X before me, Rod Elyson, Notary Public, personally appeared

—
‘t:r'o“f—c;z)‘ S‘,\_UJJ,‘L '
J 5
who proved to me on the basis of satisfactory evidence to be the person(s,}/ '
whose name(sy is/arg subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in histhér/€ir authorized capacity(ies),

and that by his/hef/their signature(g) on the instrument the person(g/, or the entity
upon behalf of which the persong;r) acted, executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California -
that the foregoing paragraph is tr_ue and correct.

T2 ROD ELYSON

COMP. #2331674

WITNESS my hand and official seal.
‘ E
*{ NDTARY PUBLIC - CALFORNA g

=
Signature /W;é ZTN L
' ; LOS ANGELES COUNTY

R My Comm. Expirps Sap. 7, 202¢

OPTIONAL

The descriplion beiow Is not required by law but may be valuable ta persons refying on the attached docurment and couid
prevent fraudulent use of this form.

Title or Description of Attached Document;

D:mer Povs s - o - = T —

7

Document Date: = Number of Pages:
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AS TO OBJECTIONS:

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

/sl Martv J Jackley

Marty J. Jackley

Attorneys for Defendant

111 West Capitol Avenue, Suite 230
Pierre, South Dakaota 57501
Telephone: (605) 494-0105

Email: mjackley{@gpna.com

CERTIFICATE OF SERVICE

I, Marty J. Jackley, hereby certify that on the [2th day of May, 2022, a true and correct

copy of the foregoing was served through the Odyssey File and Serve System upon:

A. Russell Janklow

[01 S. Main Ave, #100

PO Box 2348

Stoux Falls, SD 57101
(6053338 -4304
Russ@janklowabdallah.com
Attorneys for the Plaintiff

-and-

Andrew R, Damgaard

300 South Phillips Avenue, Suite 300
PO Box 5027

Sioux Fails, SD 57117-5027

{605} 338-4304

Andy Damgaard@woodsfuller.com
Attorneys for the Plaintiff

By: /s Marty S Jackley
Marty J. Jackley
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) 88,
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
PEGGY A. DETMERS, ) FILE NO. 40C1V22-17
)
Plaintiff, )
) DEFENDANT’S PROPOSED
V. ) MEMORANDUM DECISION AND
) ORDER
KEVIN COSTNER, )
)
Defendant, )

This matter comes before this Court on the parties’ cross-motions for summary judgment.
A hearing was held at the Lawrence County Courthouse on July 22, 2022, at 10:30 a.m. where
the Plaintiff, Peggy Detmers {Detmiers), was personally present and was represented by her
attommeys, Andrew Damgaard and A. Russell Janklow. The Defendant, Kevin Costner (Costuer),
was represented by his attomeys Catherine A. Seeley and Marty J. Jackley. The Court, having
reviewed the parties’ briefs and having heard the arguments of counsel, issues the following |
Memorandimn Decision and Order.

FACTUAL BACKGROUND

The material facts relating to Costner’s Motion for Summary Judgment are not in dispute.
The pertinent issues were litigated, decided, and affirmed by courts of competent jurisdiction
more than ten years ago. This Court will not permit the parties to relitigate matters previously
decided in the prior action. Wells v. Wells, 2005 S.D. 67, 9 15, 698 N.W.2d 504, 508.

In the early 1990s Costner sought to build a five-start resort on real property he owned
near Deadwood, South Dakota, to be called The Dunbar, He comumissioned Detmers to create a
set of sculptures to be displayed at the resort. When The Dunbar had not heen built by the late

1990s, Costner and Detmers negotiated and entered into a written contract for the completion of

i
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the sculptures regardless of whether The Dunbar would be built. The contract dated May 5, '
2000, consisted of five paragraphs and outlined the parties’ varying interests in the sculptures
and their reproductions.

Relevant to this matter are the second, third, and fourth paragraphs of the contract.? The
second paragraph provides that Costner “will be the sole owner of all rights in the sculptures,
including the copyright,” and provides Detmers with a continuing interest the sales of
reproductions of the sculptures in that she “will always be attached through [her] royalty
participation.” The third paragraph addresses what may happen in the event The Dunbar is never
built, Paragraph three provides in full:

Although I [(Costuer)] do not anticipate this will ever arise, if The
Dunbar is not built within ten (10) years or the sculpiures arc not
agreeably displayed elsewhere, ] will give you [(Detmers)] 50% of
the profits from the sale of the one and onc-guarter life scale
sculptures after I have recouped all my costs incurred in the
creation of the sculptures and any such sale. The sale price will be
at our (sic) above standard bronze market pricing. All accounting
will be provided. In addition, I will assign back to you the
copyright of the sculptures so sold (14 bison, 3 Lakota horse and
riders).

Paragraph four of the contract further addresses the display of the sculptures and provides:

We will locate a suitable site for displaying the sculptures if The
Dunbar is not under construction within three (3) years after the
last sculpture has been delivered to the mold makers. In the
meantime, until the sculptures are put on display, I will permit you
to market and sell reproductions and you can retain eighty percent
B0% of'the gross retail sales price and pay 20% to me. Once the
sculptures are put on public display in public view, agreed upon by
both parties (but with the final decision to be made by me if we do
not agree); the percentages will reverse, 80% of the gross retail
sales price to me and 20% to you. The marketing must proceed as
outlined below.

! The first paragraph of the parties’ contract provides that Detmers shall receive additional
compensation for her work; that paragraph is not at issue in the current litigation, Paragraph five
of the contract sets forth certain marketing obligations; similarly, that paragraph is not at issue in
the current litigation,

1~
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The Dunbar had not been built, nor was it under construction, by the early 2000s. In
order to comply with the contract, Costner Jocated an alternative site on land intended to be part
of The Dunbar at which to display the sculptures. Costner proposed the location to Detmers who
agreed to the display and assisted with the placement of the sculptures at the site. To accompany
the display and to enhance visitors’ experiences, Costner erected scveral amenitics at the site,
including a visitor center, gift shop, café, interactive museum, and nature walkways. The display
along with the other amenities came to be known as Tatanka.

PRIOR LITIGATION

In 2008, Detmers initiated suit against Costner claiming that he breached their May §,
2000 contract because The Dunbar had not been built and asserting that Detmers did not agree to
the placement of the sculptures at Tatanka. The litigation focused primarily on paragraph three
of the parties” May 5, 2000 contract,

Despite paragraph threc of the May 5, 2000 contract, which indicated that the sculptures
could be agreeably displayed elsewhere if The Dunbar was not built within ten years, Detmers’s
verified complaint dated December 9, 2008, unequivocally stated “Detmers has not agreed and
will not agree to an aliemative permanent location for the momunent.” See Verified Complaint
and Demand for Jury Trial, § 27, originally filed in Pennington County file Civ. 08-2354
{emphasis added).

Throughout the course of that litigation, Detimers advanced two arguments. First, she
argued that she did not agree to display the sculptures at Tatanka past 2010 if The Dunbar had
not been built. See Plaintiff's Proposed Findings of Fact and Conclusions of Law, ¥ 39, filed in
Lawrence County Civ. 09-60. Second, she argued that Tatanka did not constitute “elsewhere”
under the terms of the May 5, 2000 contract because Tatanka was located on a portion of real
property originally intended as part of The Dunbar, See Detmers v, Costner, 2012 8.D. 35,9 17,

3
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B14 N.W.2d 146, 150. In response to Detmers’s assertion that her consent to the sculptures’ -
placement at Tatartka was temporary and contingent, Costner argued that Detmers agreed to
place the sculptures at Tatanka for the long term, or permanently, thereby satisfying paragraph
three of the parties’ May 3, 2000 contract. See Defendant’s Proposed Findings of Fact and
Conclusions of Law, § 55, filed in Lawrence County Civ. 09-60.

The circuit court determined that the contract was unambiguous and after a bench trial,
concluded that Detmers “was agreeable to the sculptures’ placement at Tatanka for the long
term,” and that “Cosiner has fully performed under the terms of the contract.” See Trial Court’s
Findings of Fact and Conclusions of Law, §f 14-135, filed in Lawrence County file Civ. 09-60.
Ultimately the circuit court entered a final judgment in favor of Costner, which the South Dakota
Supreme Court affirmed. Detmers, 2012 §.D. 35, 814 N.W.2d 146.

POST APPEAL FACTUAL BACKGROUND

Since the South Dakota Supreine Court’s decision in the prior action, the sculptures h.ave
remained displayed at Tatanka. Recently, a real estate listing was posted for the land upon which
Tatanka sits. The real estate listing states, “Tatanka statues are not included- will be relocated by
scller.” After becoming aware of that listing, Detmers again brought suit against Costner
alleging breach of contract under a theory of anticipatory repudiation and alternatively seeking a
declaratory judgment. See Complaint.

DISCUSSION

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genulng issue as 1o any material fact and that the moving party is entitled to a judgment as a
matter of law.” SDCL 15-6-36(c). The moving party must demonstrate the lack of a genuine
issue of material fact and show entitlemeunt to judgiment as a matter of law. Brevet fnt'l, Inc. v,

4
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Great Plains Luggage Co., 2000 8.1D. 5, §12, 604 N,W.2d 268, 271 (quotation omitted). *“The
evidence must be viewed most favorably to the nonmoeving party and reasonable doubts should
be resolved against the moving party. The nonmoving party, however must present specific facts
showing that a penuine, inaterial issue for trial exists.” AMillard v. City of Sicux Falls, 1999 3.1,
18, 9 &, 589 N.W.2d 217, 218 (quoting Walther v. KPKA Meadowlands Ltd. Partnership, 1998
8.D. 78,9 14, 581 N.W.2d 527, 531},

Res Judicata

As an initial matter, prior to reaching the merits, Costner argues that Detmers’s suit is
precluded under the theory of res judicata because the earlier court case concluded that Costner
had fully performed under the terms of the contract. “The doctrine of res judicata is premised on
two maxims; A person should not be twice vexed for the same cause and it is for the public good
that there be an end to litigations.” People exrel L.5., 2006 8.D. 76,9 23, 721 N.W.2d 83, 90
{cleancd 111;) and citation omitted). Four elenients must be present to invoke the preclusive effect
of res judicata: “(1) a final judgment on the merits in an earlier action; (2) the question decided in
the former action is the same as the one decided in the present action; (3) the parties are the
same; and (4) there was a full and fair opportunity to litigate the issues in the prior proceeding.”
People ex rel L.8., 2006 8.D. 76, § 22, 721 N.W.2d 83, 89-90 (citation omitted). “In examining
whether these elements are present, a court should construe the doctrine liberally, unrestricted by
techmicahties.” fd,

It is evident that the parties have litigated these issues before. The parties previously
asked the circuit court and ultimately the South Dakota Supreme Court to interpret their
respective obligations under the May 3, 2000 contract as it related to the placement of the
sculptures. The prior case (1) resulted on a final judgment on the merits; (2} decided whether the
parties had [ully performed under paragraph three of the contract; (3) involved the same parties

5
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to the current case; and (4) provided a full and fair opportunity to litigate the terms of the
contract and their respective responsibilities thereunder. As the circuit court held in the prior
action, Costier has fully performed under paragraph three of the May 5, 2000 contract by having
placed the sculptures at Tatanka for an indefinite time.

Detmers attempts to undermine the prior cowrt’s holding by drawing on its, and the So.uth
Dakota Supreme Court’s, use of the word “permanent.” While the word “permanent” was used
to describe the sculptures’ placement at Tatanka by both Caostner and the South Dakota Supreme
Court in the prior action, this Court tinds that “permanent” does not mean etemal or perpetual as
urged by Detmers. [t is apparent that the use of the word “permanent” or “final” in the prior
proceeding was used to renounce Detmers’s contention that the sculpiures’ placement at Tatanka
was only intended to be temporary. “Permanent” is defined by Merriam-Webster as “continuing
or enduring without fundamental or marked change,” and by Metriam-Webster Kids as “lasting
or meant to last for a long time: not temporary.” PERMANENT, Merriam-Webster, available at
https://www.merriam-webster.com/dictionary/permanent (last accessed August 11, 2022).%
Applying this ordinary meaning of the word “permanent,” the courts in the prior action found
that when the parties agreed to place the sculptures at Tatanka, they agreed that the sculptures

would continue there without fundamental change for a longtime.® As the courts previously

¥ This Court notes that “permanent” cannot be equated with eternal or perpetual as Detmers
seems to imply. See ETERNAL, Merriam-Webster, available at https://www.meniam-
webster.com/dictionary/eternal (last accessed August 11, 2022) (defining eternal as “having
infinite duration. . lasting forever: having no beginning and no end™); PERPETUAL, Merriam-
Webster, available at https:/www.meiriam-webster.com/dictionary/perpetual (detining perpetuat
as “continuing forever™).

¥ In addition to the ordinary meaning of “permanent,” when the term is used in legal jargon, it
ravely, if ever, means a situation that is not subject to change. See e.g. PERMANENT
ALIMONY, Black’s Law Dictionary (11th ed, 2019); PERMANENT EMPLOYMENT, Black’s
Law Dictionary (11th ed, 2019); PERMANENT DISABILITY, Black’s Law Dictionary (1 1th
ed. 2019).

APP. 045



determined, Costner has fully performed his display obligation under paragraph three of the May
5, 2000 contract. Accordingly, Costner has satisfied his obligation under that paragraph, no
continuing duty thereunder exists, and he is entitled to summary judgment.

Contract Interpretation

Even if the issucs in the prior proceeding were not the same as those presented in the
current acti_on, Costner’s Motion for Summary Judgment is still granted based upon an
interpretation of the May 5, 2000 contract’s plain language. As the South Dakota Supreme Court
pointed out in the prior proceedings, “Contract interpretation 1s a question of law,” and “[w]hen
interpreting a contract, [a court] looks to the language that the parties used in the contract to
determing ﬂ]cir intention.” Detmers, 2012 5.D. 35, §20, 814 N.W.2d 146, 151 {cleaned up and
citations omitted). “When the words of a contract are ¢clear and explicit and lead to no absurd
consequencces, the search for the parties’ common intent is at an end,” Jd. {quotation omitted).
Courts “may neither rewrite the parties’ contract nor add to its language.” /4. (quoting Culhane
v. W, Nat'l Mut. Ins. Co., 2005 8.D. 97, 427, 704 N.W.2d 287, 297.

In addition to reviewing the plain language of a contract provision, “[a} contract is to be
examnined as a whole and all provisions read together to construe the contract’s meaning.” Ciiy
of Watertown v. Dakota, Minnesota & Eastern R. Co., 1996 S.D. 82, 9 18, 551 N.W.2d 571, 575,
Friesz ex re. Friesz v. Farm & City Ins. Co,, 2000 8.D, 152, §10, 619 N.W.2d 677, 680 (“A
contract is to be examined and read m its entirety with all provisions being read together to
construe its meaning.”). When one paragraph of a contract docs not provide sufficient context
on an issue, it is appropriate to look to other paragraphs within a contract to give meaning to
terms. See Kimball Investment Land, Lid. v. Chimela, 2000 S.10. 6, 604 N. W .2d 28% (2000)
(looking to different paragraphs in a coutract to understand time frames discussed in other

paragraphs of the same contract).
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The parties” May 5, 2000 contract contains only five short paragraphs. The parties’ intent
and obligations can be ascertained by fooking to the language used in those paragraphs. Some
provisions in the contract carry continuing obligations while others have contingent or
dischargeable duties.

Paragraph three of the parties’ contract provides both a dischargeable duty on Costner’s
part and a contingent provision if he does not meet that duty. The paragraph states in part “if
The Dunbar is not built within ten (10} years or the sculptures are not agreeably displayed
elsewhere, I will give you 50% of the profits from the sale of the one and one-quarter life scale
sculptures... {and] I will assign back to you the copyright of the sculptures.” Only if both (1) The
Dunbar is not buitt and (2) the sculptures are not agreeably displayed elsewhere within ten years
afler the May 3, 2022 contract would the sale language of the contract have any possible effect.*
As the lower couwrt found in the prior litigation, the sculptures had been agreeably displayed
elsewhere at Tatanka within that ten year time frame, and they have remained there for many
years since. Accordingly, Costner affirmatively satisfied his duty under paragraph three, and the
contingent obligation was discharged.

The language of the contract does not indicate that the parties understood or intended the
“agreeably displayed elsewhere™ language to constitute a continuing right or obligation. In fact,
when reading the contract as a whole, the provisions surrounding paragraph three supgest the

fimited nature of Detmers’s input on the sculptures’ display. Paragraph two of the May 5, 2000

* The context of the provision suggests that a proper reading of the paragraph requires that the
sculptures either be placed at The Dunbar or be agreeably displayed elsewhere within ten years
of the parties’ execulion of the contract, See Argus Leader Media v. Hogstad, 2017 8.D. 57,11
8-9, 902 N.W.2d 778, 781-82 {citing Antonin Scalia & Bryan A. Gamer, Reading Law: The
Interpretation of Legal Texts, 146 (2012)) (discussing the contextual nature of modifying
clauses).
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contract evidences that the parties knew how to provide for continuing rights and responsibilities.
It provides that Costner is “the sole owner of ail rights in the sculptures, including the
copyright,” and that Detmers would “always be attached through [her] royalty participation.”
Had the parties intended for Detmers to be able to have input on the placement of the sculptures
in perpetuity, they could have drafted the language accordingly. They did not.*

The language used by the partics evidences their clear intent that once the sculptures are
agreeably displayed elsewhere, Costner’s obligations under paragraph three of the May 5, 2000
contract were satisfied and he was relieved from any further performance under that obligation.
As this Court and the prior court find Costner has fully performed under that provision, there
exists no basis for Detiners’s current action, and Costuer is entitled to summary judgment.

Anticipatory Repudiation

While Detmers maintains that Costner committed an anticipatory repudiation of the May
5, 2000 contract by publishing a real estate listing which indicated the “Tatanka statues...will be
relacated by selier,” her assertions are unpersuasive for two reasons: (1) the real estate listing
does not unequivocally indicate a breach; and (2) Detmers constructively breached her
obligations under the contract first, thereby releasing Costner from his obligations under the
same. Even if this Court were to deny Costner’s Motion for Sumnmary Judgment, Detmers is not
entitled to summary judgment as a matter of law because there are disputed facts material to her

¢laim. 8

3 Paragraph four of the parties’ May 5, 2000 contract further provides that Costner has greater
authority relating to the placement of the sculptures, in that “the final decision [reiating to the

sculptures’ placement is] to be made by [Costner] if [the parties] do not agree.” When reading
the contract as a whole, paragraph four evidences the parties’ intent thal Cosiner have greater

decision-making authority when placing the sculptures.

S Detmers’s current cause of action implies that Costner cannot remove the sculptures from
Tatanka based on the parties’ prior agreement to place them at Tatanka. However, paragraph

9
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A repudiation of a contract occurs when a party unequivocally indicates that it will not
perform its obligations when performance is due. Union Pac. R.R. v. Certain Underwriters at
Lloyd’s London, 2009 8.1, 70,9 3%, 771 N.'W.2d 611, 621-22. While the real estate listing
published by a third party may seem to indicate that the sculptures will be relocated by the seller
if'the real property is sold, Detmers has not proven that such relocation would be a breach of the
parties’ contract. Even if the contract is interpreted consistent with Detimers’s position, Costaer
and Detmers could agree to an alternate location for the sculptures. Without any proof that
Costner will relocate the sculptures to a disagrecable location, the real estate listing published by
a third party cannot be an unequivocal indication that a breach is imminent.

As indicated above, for purposes of Detmers’s Motion for Summary Judgment, “[t]he
evidence must be viewed most favorably to [Costner] and reasonable doubts should be resolved
against [Detmers].” Millard, 1999 8.D. I8, 4 8, 589 N.W.2d at 218. Here, and especially
considering the evidence in a light most favorable to Costner, Detmers has failed to overcome
her burden to establish that Costner has unequivocally refused to fulfill his obligations within the
contract. Thus, Detmers’s Motion for Summary Judgment must be denied even if Costner’s
Motion was not granted.

Furthermore, even if this Court had not found, as it did, that Costner already satisfied
paragraph three of the parties’ contract as discussed above, Costner is relieved from any further
performarnce which may exist under that paragraph because Detmers has committed an

anticipatory repudiation of that provision herself. A fair reading of paragraph three would

three of the parlies” May 5, 2000 contract does not require the sculptures to be placed at a
particular location as Detmers maintains. To the extent Detmers maintains that the secondary
implied agreement to place the sculptures at Tatanka gives rise to her current cause of action,
significant issues of material fact exist relating to that supposed agreement, particularly as to
whether she may even seek the relief she requests.

10
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indicate that the parties would in good faith seek an agreeable display of the sculptures if The
Dunbar did not come to fiuition within ten years. See Table Steaks v. First Premier Bonk, N A.
2002 8.D. 105, § 16, 650 N.W.2d 829, 834 (“The general rule is that every contract contains an
implied covenant of good faith and fair dealing ™) (citation omitted). In her Verified Complaint
dated December 9, 2008, Detiners asserted that she “has not agreed and will not agree to an
alternative permanent location for the monument.” See Verified Complaint and Demand for
Jury Trial, § 27, originally filed in Pennington County file Civ. 08-2354 (emphasis added).

As Detiners herself argues, when an anticipatory repudiation based on a party’s
unequivocal indication that she will not perform or will refuse to perform when performance is
due, may be treated as an immediate breach. /nion Pac. R.R., 2009 8.D. 70, 439, 771 N.W.2d
611, 621-22. Where the repudiation 1s in writing, and where the tenms are unambiguous, a court
may resolve the issue of repudiation as a matter of law. DiFoico v. MENBC Cable, LLC, 622
F.3d 104, 112 (2d Cir. 2010). Detmers’s December 9, 2008 Verified Complaint is a notarized
writing that affinmatively, unequivocally states that she will refuse to perform her good faith
obligation to consider an alternative agreeable display location for the sculptures. Accordingly,
she herself anticipatority repudiated her obligation under paragraph three of the parties’ contract
and Costnclr should be relieved from any obligations he had thereunder as well. See Byre v. City
of Chamberlain, 362 N.W.2d 69, 75 (8.D. 1985) (finding that when a garbage collector
comumitted an anticipatory repudiation of his agreement with the city, that the city was free to
contract with others for the services lie indicated he would not perform).

Declaratory Judament

*Courts of record within their respective jurisdictions shall have power to declare rights,

status, and other legal relations whether or not further relief is or could be claimed.” SDDCL 2}-

1]
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24-1. “A matter is sufficiently ripe [for a declaratory judgment] if the facts indicate imminent
conflict.” Boever v. South Dakata Ba. Of decountancy, 526 N.W.2d 747, 750 (8.D. 1993).

A review of the contract {anguage, as discussed above, reveals that Detmers has no
continuing rights in the placement or display of the sculptures at issue. Costner fully performed
his contractual obligation under paragraph three of the parties’ May 35, 2000 contract and no
duties thereunder remain outstanding, As Costner owes Detmers no continuing duty under
paragraph three of that contract, the declaratory judgment that Detmers seeks leads only to the
conclusion that she has no continuing rights relating to the placement of the sculptures.

For the reasons stated herein, it is hereby

ORDERED that Defendant’s Motion for Summary Judgment is granted; it s further

ORDERED that Plaintiff’s Motion for Summary Judgment as to her clain: for
anticipatory repudiation is denied; and it is funther

ORDERED that Plaintiff’s Motion for Summary Judgment as to her claim for declaratory
judgment ié granted, in that Detmers has no continuing contractual rights or interest in the

placement of the sculptures at issue.

BY THE COURT:;

Honorable Eric Strawn
Circuit Court Judge
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CERTIFICATE OF SERVICE

1 hereby certify on August 12, 2022, a true and correct copy of DEFENDANT’S
PROPOSED MEMORANDUM DECISION AND ORDER was clectronicatly filed through
South Dakota’s Odyssey File and Serve Portal, and served upon the following;

A. Russell Janklow

Johnson, Janklow, Abdallah & Reiter, LLP
101 8. Main Ave. #100

PO Box 2348

Sioux Falls, 8[ 57101

(605) 338-4304
Russ(@janklowabdallah.com

Attorneys for Plaintiff

Andrew R. Damgaard

Woods, Fuller, Shuitz. & Smith, PC
300 South Phillips Ave., Suite 300
PO Box 507

Sioux Falls, SD 37117-5027

{605) 338-4304
Andy.Damgaard@woodstuller.com
Attorneys for Plaintiff

By: 73/ Catherine 4. Seeley
Catherine A, Seeley
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STATE OF SQUTH DAKOTA 3 IN CIRCUIT COURT
:SS
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

$~0-0~0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0~-0-0~-0-0

40CIV. 21 -
PEGGY A. DETMERS,
Plaintff,
v COMPLAINT
KEVIN COSTNER, : 40CIV22-000017
Defendant.
 0-0-0-0-0-0-0-0-0-0-0-0-0-0~0-0~0-0-0-0-0-0-0-0-0

The Plaintitf, Peggy Detmers (“Detmers”™) states and alleges the following in support of het
Complaint:

1. Detmers is a resident of Pennington County, South Dakota.
2. The Defendant, Kevin Costner (“Costner”) is a resident of California.
3. Detmers is an artist known for het production of wildlife sculptutes.

4. In the early 1990’ Costner desited to build a five-star international resort and casino
in Deadwood, South Dakota.

5. The resort, which was to be named “The Dunbat,” was to have 17 buffalo and
Lakota bronze sculptures at its enttance.

6. Detmers orally agreed to create the sculptures for Costaer.
7. Detmers accepted a significantly reduced fee of §250,000 in exchange for royalty

tights In the sculptures’ reproductions, which were to be tnatketed and sold at The
Dunber.

{04475629.1) =T
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Case Mumber; CIV, 21 -

Cormplaint

8.

p

10.

11,

13.

14.

15

16.

Detmers began working on the sculptutes in the spring of 1994.

When The Dunbar had not been built by the late 1990, however, Detmers stopped
working on the sculptures.

After several months of discussions between them, he and Detners entered into a

contract.

‘The contract is dated May 5, 2000. It provides that Detners would receive an
additional $60,000 in compensadon and royalty tights on reproductions in exchange
for hexr completing the 17 sculptutes. A copy of the contract is attached hereto and
incorporated herein as Exhibit A

. With respect to royalty rights on reproductions of the sculptures, the contract

contemplated the sculptures as a “valuable asset.” (14 at §] 2).

The contract also contemnplated that the sculptutes would be publically displayed. (Id
at 7 4).

The contract gave Detmers certain rights telated to the display of the sculptures.
Paragraph 3 of the contract provides:

Although I [Costner] do not anticipate this will ever atise, if The Dunbar is not built
within (10} years or the sculptures are not agreeably displayed elsewhere, I will give
you {Detmers] 50% of the profits from the sale of the one and one-guarter life scale
sculptutes after I [Costner] have recouped all my costs incurred in the creation of the
sculptures and any such sale. The sale price will be at or above standard bronze
market pricing. All accounung will be provided. In additon, I will assign back to you
[Detmers] the copyright of the sculptures so sold (14 bison, 3 Lakota horse and
rders). (Exhibit A,  3}.

Detmers finished the sculptutes in June of 2000, which was just over six years after
she commenced her wotk.

(D4475629.1} -2-
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Case Number: CIV. 21 -
Complaint
17. Each of the 17 sculptures weighs approximately 2,000 pounds and collectively the 17
pieces are the third-largest bronze sculptute in the world.

18. By Januvary of 2002, The Dunbar still had not been built.

19. The sculptures were displayed on the property where Costner intended to build The
Dunbar.

20. The display was called “Tatanka.”

21. Tatanka is open to the public and includes a visitot centet, gift shop, café, interactive
museurn, and pature walkways.

22. Aithough Costuer claimed he still intended to build The Dunbar on the same
property where Tatanka was located, by 2008 The Dunbat had not been built.

23. Detmers brought an action against Costner in 2008 alleging she did not agree to the
placement of the sculptutes in the absence of The Dunbar and, as a result, the
sculptures had not been agrecably displayed “clsewhere” as required by paragraph 3
of the contract.

24. The trial court ruled for Costner, holding that Tatanka was “elsewhere” pursuant to
paragraph 3 of the contract. A copy of the ttial court’s Findings of Fact and
Conclusions of Law are attached and incorporated herein as Exhibit B.

25. The tdal court specifically found that Detmers was “agrecable to the sculptures’
placement at Tatanka for the long texm.” Jd atp. 9, §13.

26. The tral court also found that Costner intended to build The Dunbat.

27. On appeal, the South Dakota Supreme Coutt held that the issue before it was a
factual issue and that the trial court’s finding that Detmers and Costner agreed to the
“permanent display of the sculptures at Tatanka™ was not cleatly erroneous. Deiwers v.
Costner, 814 N.W.2d 146, 149 (3.D. 2012) (emphasis added). A copy of the decision is
attached as Exhibit C.

[04475629.1) -3-
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Case Number. CIV. 21 -
Complaint

28. The Supteme Court held that the contract between Detmers and Costner was binding
and -unambiguous and that Tatanka satisfied the contractual condition of the
sculptures being agreceably displayed “elsewhere.” Id. at 150.

29. The Supreme Court also affirmed the trial court’s findings that Costner intended to
build the Dunbar and was continuing to try and build it. Jd. at 149.

30. As a result, the tdal court’s decision was affirmed. Id

31. Ia the years that followed the Court’s opinion, Detmers continued to receive a small
amount of royalties from goods sold at Tatanka thet were sold in connection with her
name.

32. The royalties, however, were a very small fracton of the royalties she anticipated
receiving from selling minfature reproductions of the sculptures at an international 5-
star resort and casino.

33. Although she has the otiginal molds for the 17 sculptures, she cannot reproduce the
17 scalptures because Costner owns the copyright.

34. Costner sold his restaurant and casino in Deadwood.

35. Costaer sold all of the land where the resort was to be built with the exception of the
35 acres whete Tatanka is located.

36. Costncr now has listed those 35 acres for sale, which includes the visitor center, gift
shop, café, interactive museum, 2nd natute walkways. A copy of the real estate listing
is attached hereto and incorporated herein as Exhibit D.

37. The listing, however, expressly excludes the 17 sculptures Detmers created from the
sale and provides that they “will be telocated by seller.”

38. Neither Costner nor anyone on his behalf has told Detrners whete the sculptures will

be relocated or attempted to procure her agreement pursuant to paragraph 3 of the
contract to relocate the sculptures somewhere other than Tatanka.

{04475629.1} -4
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Case Number: CIV_21-
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39. Detmets has not agreed to the sculptures being displayed somewhete other than
Tatanka.

FIRST CAUSE OF ACTION--BREACH OF CONTRACT

40. Paragraphs 1 through 39 are incorporated herein as if set forth in full.

41. The Supteme Court’s opinion in Desmers u. Costner, 814 N.W.2d 146 (8.D. 2012),
affirmed the trial coutt’s finding that Deunets and Costaer agreed, pursuant to
paragraph 3 of their contract, to display the sculptures at Tatanka, which was
“elsewhere.”

42. By listing the 35 acres upon which Tatanka is located for sale and unequivocally
stating that the sculptures are to be relocated, Costner has committed an anticipatory
repudiation of that agreement.

43, Detmers is legally entitled to an Order directing Costaer to sell the sculptures and
transfer the copyright back to Detmers pursuant to paragraph 3 of their contract.

ALTERNATIVE COUNT—DECLARATORY JUDGMENT
44. Paragraphs 1 through 43 are Incorporated herein as if set forth in full.

45. As set forth in the South Dakota Supreme Court’s decision, the contract between
Detmers and Costner gave Detmers dghts “regarding display of the sculptures.” I2 at
148.

46. Detmers and Costner’s contractual rights and legal relations are affected by Costaer
listing T'atanka for sale and unequivocally stating that the sculptures will be relocated.

47. A controversy exists between Detmers and Costner as to whether selling the real
estate, closing Tatanka, and/or relocating the sculptures would breach the agreement
between Detmers and Costner to display the sculptutes at Tatanka, which included a
visitor center, gift shop, café, interactive museumn, and natute walkways.

{04475629.1} -5~
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Case Number, CIV.2] -
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48. A declaratory judgment from this Court would remove any uncertainty and terminate
the controversy between the parties. '

49. Pursuant to South Dakota’s Unifosm Declaratory Judgrent Act, Detmers
respectfully requests a declaration from this Court that closing Tatanka or relocating
the scutptures would coastitute a breach of Detmets and Costnet’s agreement and
trigger the sale of the sculptures and assignmeant of the copysight back to Detmers as
set forth in patagraph 3 of their contract.

WHEREFORE, the Plaintff, Peggy Detmers, respectfully requests the following
relief:

(1) For a judgment apainst Costner for breaching the agreement and an order
requiring Costner to sell the sculptures in a commercially reasonable manaer and
assign the copyright to the sculptures back to Detrness in accordance with
paragraph 3 of their contract;

(2) Alternatively, for a declaration from this Coutt that closing ‘Fatanka or relocating
the sculptutes would constitute a breach of the agreement and entitle Detmers to
the remedy set forth in paragraph 3 of their contract; and

(3) For allowable costs and disbutsements incurred putsuing this action.

(04475629.1} -6-
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Case Number, CIV, 21} -
Complaint U‘\.L .
Dated thi§ g“;gkday of / 2021.

JOHNSON, JANKLOW, ABDALLAH &
REITER, LLP

BY [meuf’;/ﬁ/ J% N

A Russell ]anldow
101 S. Main Ave#100
Post Office Box R348
Sioux Falls, SD 57101
(605) 338 -4304

Russ{@jankiowabdallah.com

Attorneys for the Plainriff

R BN
Datedthl Lr:y of / z/

WOODS, FULLER, SHULTZ & SMITH, PC

BY [s/ Andrew R, Damgaard
Andrew R. Damgaard

300 South Phillips Avenue, Suite 300
Post Office Box 5027

Sioux Falls, 8D 57117-5027

(605) 338-4304

Andv‘Damgaard@wogds fuller.com

Alttarneys for the Plaintiff
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Kevin Gostner SO

May 5, 2000

Peggy Detmers

Detmers Studios

13488 Shelter Drive o
Repid City, Seuth Dakote 57702

Dear Pegay,

1. In order to essist you during your transition period 1o other work, !
will pay you $60,000 (55,000 per month on the first day of esch month over tie
next year) once the [ast seulpture has been delivered to the mold makers, 1 will
even meke 10,000 of this a non-taxable gift to yau so that you wiil only have to
pay taxes on $50,000, If.we are sbls to sell the “Ridge Runners (H&R1, BB,
CW2, 2nd CF3) or the “Collision’ (H&R3 and BB 3) in the life scale to any party
at or abovs standard bronze markef priclsp, the 360,000 will have not o be paid.
The receipes frem any such sale will be divided as outlined in clause 2.

2. Altbough [ will be the sole owner of all rights in the sculptures,
including the copyright, in the sculptores, you will always be sttached throygh
yaur royalty pavticipation, Because I believe that the seulptures are a valuable
asset, I fee] strongly that it is important thal you maintain your 20% of gross retsil
price royaity. on firturs sales of fine ari raproditctions (5% of prass retsi! price

royalty on mass market reproduitions seliing for unger $200), Howevsr, showld

you desite to sell that interest to me 3! some poini in the future, [ would be happy
to discuss that with you in good faith.

3. Although I do not anticipate this will ever arise, if The Dunbar is aot
built within ten (10) years or the sculptures are niot agreeably displayed elsewhere,
{ will give you 50% of the profits from the sale of the ohe ahd ofe-quaner life
scale seulptures after [ have recoupsad all my costs incurred in the creation of the
sculptures and any such sale.” The sale price will be at our above srandard bromze
matket pricing, All ascounting will be provided. In addition, [ will assien back to

- you-the copyright-of the sevlptires so sold (14 bison, 3 Lakota horse and ridsrs)
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4, Wo vAll locare a suitable site for displaying the sculpturey if The
Dunbar is not under construstion within thres (3} years after the lest seulpture has
been delivered to the mold makers, In the imeantime, unti] the sculprures are put o
display, I will permit you fo market and sell reproductions and you cen rerain
eighty pergent 80% of the gross rerail sales price and pay 20% 1o me. Once the
+ sculptures are pint on public display in public view, sgreed upon by both parties
* (but with the final decision to be made by ms if we o not aree); the pervemtages
RO Will reverse, 80% of the gross retail yales price to me'and 20% to yar, The . o
T maﬂcenmg st proceed as outiined below,

S, After the sculptures sre completed and prior lo the regos:'s
completiop, I will, upon your request, advance the costs necessary 1o producs,
phctogmph and edvertise up to two (2) mequeitd limited editions (uotto excesd
37,500 in the ageregate), provided ther such advances will be r°coup'55blc our of
sales piocetds mnd ‘rho royaltes psid as mdmatcd above. A mintmum of wo
Southwesi Axt full page, foll color eds sre'to be purchased {not to exceed 35 226
the aggregate) within this first year (2000}, to tmarket one of the editions, it being
wnderstood that the amounts paid for such ads will be recaupable out of the sales

proceeds,

S _1f the foregoing is acceptable, please sign two (2) copies of this Jefier to confirm
our agrecment and return them to me, i

s Very truly yours,

wevin Coglner -

AGREED

Dl

Peggy DetMers
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STATE OF SOUTH DAKOTA {§ CIRCUIT COURT

COUNYY OF LAWRENCE

Wfedrh ik RS R h R d

YPEGGY NETMERS AND DETHMERS ] Civ. 09+-80

FOURTH JUDICIAL CIRCUIT
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)
188
)

STEIT0Ss, TWC., ]
4
Fl
Plaintiffs, )

) FINDINGS QF FACT AND

va, ) CONCLUSIONS OF LAW
)
KEVIN COSTNER AND }
THE DUNBAR, INC., ]
)
Defendanks. . )

LR R R R SRR A R RS A A PR RS RS RS RS R R AR ARSI SRS RS AL RIS TS
A trial toc the Court wag held on February 22 and 23, 2011,

at the vourtrcom of the Lawrence County Courthouse, Deadwood,
Plaintiffe appeared personaliy and by <oungel, Mz, A, Ruszell
Janlklow and My. Andrew R. Damgaaryd, Sloux Falls. .Defandants
appeared personally and by counsel, Mr. James 5. Nelson and Mr.
Kyie L. Wiese, Rapid Clty. The Courxl having heard the tcestimony
of witnesses and having reviewed the briefs and exhkibite, issues
the following FINDINGS OF FACT AND CONCLUSIONS OF LAW.
FINDINGS OF FACT:
1. Any Finding‘ of Fact may be deemed to be a Conclusion
of Law and any Conclusion of Law may be deemed Lo be a Finding
of Factk, '
2. The Court's Memorandum Decision dated _(_é’cgg“'d,
18 her:;a.-i‘r's mcarporatedby this reference:
3. Begiming in the 19908, Kevin Costner envisioned
; | ; T e
building a five-star hetel and resort on real pxo?iﬁtyﬁio@ 4‘;: -%B?
T

SOUTY DTN ey
A TBRIEG S sy
) FCUITCLER Gr agyRy M

s
e T
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Deadwood. Thiw resort was to be named after one of his movie
characters and called Tha Runbar.

4. Costner planned to include sculptures of bison at the
entryway to thes hotel.

5. Cogtner commissioned artist Pegay Debmers Lo build the
bison seulpeures. The final plans for the sculptures called for
15‘; bison and 3 Lakotz warrlors mounted on horseback., The
sculptures are 25 percent larger than life scale.

6. The parties agreed that Detmers would be pald $250,G00
and would receive reyslty rights in fipe art reproductions of
the soulpbures that wers to be marketed and sold at the giflc
shop/gallery av Whe Dbonbar hoted,

7. In khe late-139%05 and the early part of 2000, Detmers
stopped working on the sculptures because The Dunbur had not
been built, Detmerz and Costner negotiated additional
compensation to Detmers in exchange for completion of the
sculptures and entered into an express wrikten gontract on May
5, 2000. The contract provided an additional payment of $60, 000
for Detmers (ingreasing her total compensation for the
sculptures o $310,000), royalty rights on reproductions, and
display of the sculptures. This contract is at the center of
l:he- ‘.p.a;t.ia;s‘ ..;urrenth disl‘:ute, and paragraph 3 provides:

Although I do mot anticipate this will ever arise, iF

The Dunkar ig not built within ten {10) years or the

sculpbures axe not agreeably displayed elsewhers, I
will give you 50% of the profits from the sale of the

APP, 063
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one and one-quarker life scale sculptures after I have

recouped all my costs incurred in the creation of cthe

sculptures and any such sale.  The sale price will be

ab our [eic) abowve etandad bromse markel pricding.

All avcounting will be provided., In addition, I will

axalgn back to wou the copyright of the sculptures so

sold {14 bigon, 3 Lakoata horse and ridexs) .

8. Because the resort had not been bulll in the early
2000=, the parties began leooking for alternate locationg to
display the sculptures pursuant te a display requirement in
paragraph 4 of the May 5, 2000 agreement, Detmers consldered
locations in Hill City, while Costner consider locations in and
around Deadwocd.

9. Ultimately, Costnex wealized that he could place the
seulpbures on a4 portion of the veal property he owned and
Intended foxr The Dunbar.

20, Costner called Detmers on Januarxy 23 or 24, 2002 to
let her know that he was considering placing the sculpltures at a
gite on The Dunbar preperty. At that logation, Costner knew he
could dedicate a site for the sculpbures and provide them with
protection, something that several of the temporary locations he
coﬁsidered could not.

11, Detmers received a phone call from Costner on January
23 or 24, 2002.

'iil“”éﬁ"&ééaé;Q'EQT zﬁoé, the project’s architect, Patrick

Wyes, pent a letter to Costner confirming the beginning of the

APP. 064
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fdesign progéss on this profect, which came to be kiown as
Tatanlka.

13, Yyas was instrueted by Cestner te keep Debmers
informed amd invelved, Seginmning in Juns 2007, Detmers was
influential in the plazewent of the sculptures on the Tatanka
property.

14. 1In March 2003, the “mock-up” of the sculpture
placement began, Wumerous photos were admitted inte evidence
depicting Detmeys’ involvement in the “mock-up” and final
vlacement of the sculptures,

15. The Court finds that the use of the "mock-ups” way
Barmers! idea, Lesentially this entalled plawsing temporary
plyweood cut-cuts of the goulptures where the final sculptures
would ultimately he installed. Using these wood “mock-ups,! the
design ¢ould be easily changed and rearranged bafore the final
sculpbures had been delivered for placement. Through the use of
the “mock-ups” the exact lorcation of each piece could be
pinpeointad using GPS techrnology and staking for final placement
of each sculpture,

16. Costner ceded many decisions to Detmers because, as

the artist, she “had a place of autherity* and “heavy influence’

-fegardi.n_q sculp':t,ire placemenk.
17. Numerous media articles Erom 2002 and 2003 guote

Detmers as being “excited” and “"wrelieved” about the sculptures

APP. 065
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placement at Tatanka. Those same articles characterize Tatanka
46 @ "stand-alone” entity, completely separate from The Dunbay.

18. Tatanka consistg of a vipitor’s center with a gifc
shop and c¢afé, interactive museum, nature walkways, and the
sculptures.

12, Costner epent approximately 56,000,000 building this
attraction,

20, Tatanka was dedicated and had its public grand opening
on June 21, 2063, Both Costner and Detmers spoke at the grand
apening.

21, In Decembher 2000, Yetwmers hrought suit against Costner
alleying breach of contract. In her pruyex for'relief she
reguested specific performance. &he alleges that Bercause The
Duanbar was not bullt within ten years and the sculptures are not
agreeahly displayed elsswhere she is entitled to 50 percent of
the proceeds from the sale of the sculptures,

CONCLURIONS OF LAW:

1. The Court has jurisdiction over Lhe subject matter and
personal jurisdiction over the parties.

2. hs this Court has previcusly ruled, the terms of this
centract are clear and unambigucus., Memorandum Decision and
Order at §.(December 17, 2010} {"The contract language is not
ambigucus.”) . Said Memorandum Decision is incorporated herein

by this reference.

APP. 066
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3. When terms are unambilguous, courts construe conrbrack
terms using the plain and ordinary meaning of the words.
Kierstad Realty, In¢. v. Hoptiack Bench, Inc., 2009 sp 93, ¢
10-11, 774 wwWwad 797, 800-01; Prodential Kahler Reglivrs v,
Sohmi tendorf, 2003 89 240, 994 10-21, 573 NW2d 663, 686 (" [1his
Court will apply the °*plain and ordinary meaning’ of the
disputed term.” {other citations omitted}).

4, “Flsewhere,? as used in the contrackt, clearly means at
a site octher than The Dunbar, This is in accord with the
regular meaning of that Lerm. See Buack’s L DICTIONARY 468 {5th
ed. 1979} {defining elpewhere as “in another place; in any obher
placa®); Wenster's New Cowukerarn Drerrowasy 404 {8th ed. 1566)
(defining elsewhere as “in or ko another place”).

5. Becsuse The Dunbay hay not besn bullb, any site jis
elsgwhere, i.e., sompwhere other than The Dunbar, The placement
of the sculptures at Tatanka is e.lsewhere. It is “in another
place!,]" separate and distinct, frow the non-existent Dunbar
hotel and resort.

8. In determining whether Costner and Petwers agreed to
the sculpbures’ placement ak Tastanka, Che conduct of the
parties is controlling. See Weller v. Epring Creek Resort, 477
NW2d 839, 841 (5D 1991} {recognizing that the exlistence of an
implied contract is determined by the parties ¢onduct); see alwo

Huffman v. Shevlin, 72 NW2d 852, 855 (5D 1955} {considering “all
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Che evircumstances surrounding the ex=cution of the writing and
the subseguent acts of thae.parties” when determining the
parties’ intent!.

. 7, Bezauge the izsue in bhis case, whether the sculptures
were agregably displayed algawhers, reguires the Court lo
determine if the parties made an agreement beyood that which is
necegpary to create the May 5, 2000 contract, the law of implied
coﬁtracts is applicabla. f“he Court must determine whethexr the
parties’ words, actions, and non-actions constituted a further
agreement, i.e. an implied contract, regarding the placement of
the sculptures somewhoye owher thaa The Dunbarx. See In re
Bstate of Regennitter, 10%9 &0 26, § 12, 582 #02d 920, 924 (“He
lock to Lthe totality of the parties’ conduct to learn whether an
implied eontxact can he found.” [other citablons omitted));
Weller, 477 NW2d ab 841,

8, The language of Lhe contract conmtemplates that The
Dunbar may nnt be built. The contyast states, “[a]lthough I do
not anticipate this will ever arise, if The Dunbar is nol built
within ten (10) years . . . ." Therefore, the contract
acknowledges the fact that The Dunbar may not be built,

L8 Testimony from Coustner and others associated with The
Dunbar and Tatanka projects indicates that although Costner has

been attempting tao build The Dunbar for yesrs, and contimigy to
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try te build it, he never promised Detmers or anyons else thab
it would actually be built.

1. Any reliance by Detmers on a promise or guarantee,
from Costnor or his esgociates, that The bHunbar would he huilt
iz unreascnable. See Vander Heide v, Feke Ranch, Ine., 2007 5D
69, § 30, 736 NWzd B24, B34 (finding that “alleged reliance was
neot in any way justified” (emiting Werner v. Norwest Bank South
Dakota N.A., 459 NW2d 138, 141-42 (SD 1953})); Garrett v,
Bankwest, Inc., ¢5% Nwad 833, 848 (8D 1990} {rejecting a
promissory eskoppel claim because the alleged relience waa
unrearanable)

11, Detmers actions foliowing the decision to place the
sculptures at Tatanka indicate that she agrsed to display t}}em
att that logation. Detners waep nobified of the plen to place the
soulptures st Tatanka in January 2002, she was involved as part
of the construction teasm, she had significant involvement in the
“mock-up” and placement of the sculptures in sarly 2003, and she
gave a speech al ihe Tatanka grand opening in June 2003,
Detmers documented her involvement in this project Dy use of her
own photographer during the construction of Tatanka,

12, Detmzrs testified that she never told Costner that she

disagreed with Lthe placement of Che sculpturss ab Tabanka:

Q.. I asked you, did you ever personally tell
Kevin that you did not want the sculptures at Tatanka?
A As I never thought it would bhe =2 stand-alone

thing, so I never -~
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Q: You didn't tell him, did vou,

A I told him - 1 kept asking him, “Is the Dunbar

going to be here?” and he said, “Yes.* I go, “Okay.”
Ty Trans. Vel. 1, 95:7-13 (February 22, 2041}, Detmers did not
directdly answer the question posed by Costner’s counsel
regarding whether she told him that she didn’l want the
sculptures at Tatenka, but based on the Court's cbservalbion of
the witness during crosg-examination, the Court finds thal she
did not make any definitive statement to Costner stating that
she did not want the sculptures placed ab Tatanka., Furthermere,

Costner teatified as follows on the same lesug:

Q: %o at any bime then did Peggy ever djust tell you

flab out, "7 oblech bo [Tatankal. [ don’t want to do
i, I dom't agrae”?
A: HNa.

Tr. Trans, Vol, 2, 343:;21-2¢ {February 23, 1011},

13, Her significant involwvement dn the Taténka projech and
her failure to tell Costner or anyone else that she did not
agree with placement at Tatanka indicate that she was agreeable
to the sgulptures’ placement at Tatanka for the long term.

14. Coetner's fuanding and building of Tatanka is further
evidence of an agrseable display. It isg unreasonable to think
that Costner would expend millions of dollars in creating this
atiraction if the parties did not agree thal this would be the
final display ares for the s¢ulptures, To conclude that this
was a unilateral decisien by Costner that was not agreed upon by

Detmers would cauge an absurd result; namely that Costner would
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have spent $6,000,000 to place the soulptures at Taktanka and if
The Dunbar was not huilt, the s¢ulptures be moved someplace elze
that was agreeable ko them boeth or that the sculptures be seld
upen Umtmers’ demand.  This Couch canaot endorse such an abgurd
ragult. See Nelson v, Schellpfelffer, 2003 8D 7, ¥ 8, 856 WWad
740, 743,

15. Costner has fully performed under the terms of the
caontract. The words, actions, and inactions of both parties
indicate an agreement to the digplay of the sgulprures at
Tantanka.

16. Debtmers has falled to prove that Coehex breached the
May o, 2000 vonbracl,

Therefore, it is hereby ORDERED:

That Detmers' prayer for reliefl ia DENILD,

Counsel for Costner shall prepare a Judgment consistent
with the Court's Findings of Fact and Conelusions of Law and

Memorandum Decision WI?RPB 14 days.

)
Dated this ;;g Hay of June, 2011, }h J—J[LJ j‘l Fm\

BY ’T COURT: SN 24 L
" :/@f
o
/ ’ {ﬂ?'f!f??cﬂ ch-’lﬂrj 1
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CERTIFICATE OF BERVICE

The undersigrned hereby cexitifies thet she gerved a Lrue and
crgragt. Oopy Of tha FIRDYRGS OF FACT AR CONCLUSTONG OF 1AW in the
alove entitled matter upen the perscns herein next designated all
on the deote below ghown, by depcaiting 2 copy thereof in the
Uniked States Mail ar Deadwood, Soulh Dakokba, postoege prepaid, in
envalopes adidrzased to gaid addrassess, to-wil:

Mr. A, Russgell Janklow
Mr. Andrew R, Damgaard
Attorneys at Law

17006 W. Rupsell Street
Bipux Falls, 8D 57104

Mr. James 8. Nelson

Mz, Ryle L. Wiese
Attorneys at Law

P.O. Box 3045

Rapid City. 8D 57709-8045

which addreruor are the last addvesses of (he addressecs kpoown to
the subseriber.

Dated this éﬁ%%iday of June, 2011,

WQ/ w&i{iﬂfa

Cindy Ga
Scheduling Clerk

’mf
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Detmers v. Costner, 814 N.W.2d 145 {2012}

2112 8.0, 35

814 N.W.2d 146
Supreme Court of South Dakota,

Peppy A, DETMERS and Detmers
Studios, Inc., a South Dakota
Corporation, Plaintiffs and Appellants,
v,

Kevivs COSTNER and The Dunbar,
Ine., a South Dakota Corporation,
Defendants and Appellees.

No. 26104.
|
Argued March 1g, 2012,

!
Decided May g, 2012.

Synnpsis

Backgroynd: Sculpror broughl action sgainst resort and its
developer, seeking 8 declaratory judgment that she did not
agree to piacement of sculptures at developer's other project
and thus that, under agreement, she was enfifled lo an order
selling the sculptures and part of the proceads from that safe,
The Circuit Court, Fourth Judicial Circuit, Lawrence County,
Randalt L. Macy, I, entered judgment for developer, and
sculptor appealed,

Holdings: The Supreme Court, Gilbertson, C.J., held that:
{17 architect's testimouy that there was no understanding that
resort where sculptures were to be placed "was uitimately

geing to be built™ was admissible, end

[2] sculptures were "apreesbly displayed elsewhere,” as
required under coniract.

Affirmed.

West Headnotes {8}

{1} Appeal amd Bregr €= Clear Evrer; ~Clearly
Frronsons™ Standard

(2

(3}

]

The Supreme Courl will not set aside o trial
cobrt's findings of fact unless they are clearly
SITYNEDUS,

2 Cuses that cite this headinate

Appesland Errer &= Dc novo revisw

The Supreme Court reviews canclusions of faw
under & de novo standard, with no defsence to
the tria! court's conclusions of law,

3 Cases that cite this headnole

Dectaratmry Judgment &m Admissibility

Landscape srehitect's testimony that there was
no understanding that resort where sculptures
were to be placed “was ultitmately going to be
built” was admigsible, in sculpter's declaratory
judgment geticn, 1o eswblish that developer
had never promised seulpter that resort would
actually be built, despite depesition testimony
where grchitect had slated that it was his
*understanding” that resort was “going lo be
built at the time sculptures were placed at
developer's oflier project; deposition testimony
concemed whether the plan was stil! to boild the
vesort at the time the sculptures were finished
and placed at devglopers other project, and that
developee was still working towards building
the resort and thet placement of sculphuzes at
other project was fimpostant to get committed
investors,

Specific Perfprnance &= Conirncts tor
construction of buildings or other works

Sculptures ordginally created for unfinished
resort were “agreeably displayed clsewhere,”
as required under contracl, when they ware
displayed at develaper's other project on land
originally imtended for the resori, such thet
sculptor was not entitted to specific perfonmance
of contract provision requiring the sale of the
sculptures and split of proteeds in the event
the resort was never built; term “elsewhere”
indicated a location other than the resom,
which was ngver built, and other project was

WESTLAW & 2079 Thamsnn Reters Na claim 14 adrdead 1] @ Sauarnmsnt 1dlale
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Detmers v. Costrer, 814 NW.2d 146 {2012)

2012 8.0. 35

senstructed and managed as a separate legal
entity from the resort proposal.

[3] Contracts <=~ Ambiguity in gensyal

Whether the lenguagz of a contract is ambiguous
i5 3 guestion of law.

4 Cases that cite this headnote

16} Appeal and Trryr &= Canstriction,
interpretation, and applicalion in generai
Contract inferprefation is & question of law
reviewed de novo.

3 Cases that ciie this headnoie

m Contracts ©= Language of contract

When interpreting a contract, the Court lacks to
the tangeage thar the parties used in the contract
1o defermine their intention,

6 Cases that cite this headnote

181 Contracts &= Langunge of contract

When the words of 8 contragt sre clear and
explicit and 12ad to ao absurd consequences, the
serrch foz the parties common intent {s at an end,

1 Cases that ¢ite this headnoto

Atterneys ard Law Firms

*147 Andrew R Dampanrd, A. Rusael] Jnnklow of Jankiow
Law Firm, Prof, LLC, Sioux Falls, Sculth Dakota, Attomeys
for pleintiffs and appellants,

Kyle L. Wiese, James §. Nelson of Gunderson, Paimer,
Nelson & Ashmore, LLP, Rapid City, South Daknta,
Altorneys for defendants and appellecs.

Opinion
GILBERTSON, Chief Justice,

[f 1.) In 2008, Peggy Detmers and Detmers Stdios, Tnc,
(collectively “Detmeors™) broughe suit against Kevin Costrer

and The Dunbar, Tnc. (collectively “Costner™). The suit
sought declaratory judginent regarding an zgreement on the
ptacement of seniptures Costner had commissioned from
Detraers. After 2 bench idal, the coust granted judgment in
favor of Costner, Datmets appesls, We affim.

FACTS

{9 2] In the carly 1990s, Costoer envisioned building a
fuxury resort called “The Dunbar™ on property he owned
near Deadwood, South Dakote. After discussions, Costner
commissioned Detmers to design 17 buffalo and Lakoia
warior sculptures, intending to display them at The Dunbar's
entrance, The bronze sculptures are 25% larger than life-size
and depict three Lakota warriors on horseback pursuing 14
buffale at a “buffzio jump.,” Detmérs and Costner orally
agreed that she would be paid $250,000 and would receive
royelty rights in the sewlptures’ reproductions, which were to
be marketed and sold at The Dunbar's gift shop. When The
Dunbar hed not been built in the late 1990s, Detmers stopped
working oy the scuiptuses.

{1 3.] After several months of negotiations, on May 5, 2000,
Ceostner sont Detmers 2 letler detailing an sgreement that
would provide her additions]! compensation in exchange for
completing the scuiprores. *148 Detmers aprecd and signed
fhe leter as requested, creating & binding contract. As part of.
the agreement, Costner paid Detmers an additional $60,000,
clarificd toyalty rights on repsoductions, snd provided her
sertain rights tegarding display of the sculptuses, Paragreph
tiree of the 2greement, which is at issue in this case, provides:

Although I do not anticipzte this will ever arise, if The
Dunbar is not built within ten (10) years or the sculptures
are ot agreeably displayed elsewhere, T will give you 50%
of the profits from the sale of the one and one-quarter life
scale sculptures after T have recouped all my costs incured
inthe creation ofthe sculptures end any such sale, The sale
price will be et sur above standard bronze market pricing.
All accounting will be provided, In addifion, 1 will assign
back to you the copyright of the sculptures so sold (14
bison, 3 Lakota harse and riders).

[¥ 4.] Paragraph four of the agregment provides; “We will
locate # suitsble sile for displaying the sculptures if The
Dunbar is nat under consiruction within three (3) years after
the last sculpfure has bezn delivered to the mold makers.”
Because the resort was not under construction within three
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years after the last sculplore had been delivered, Detmers
and Costner began locking for display locations as required
by paragraph four, Defmers suggested locations in Hill City,
while Costrer considered locations near Deadwood,

{1 5.] On Janvery 23 or 24, 2002, Costner called Detmers
and they discussed permenenlly placing the sculptures at a
site on Costaer's property where he intended to build The

Dunbar,’ The project became known as “Tatenks," Costner
hired Tandscape erchitect Patrick Wyss to dssign Tatanka,
Costner instructed Wyss to keep Detmers informed and
involved in the design process. Detmers was influential in the
sculptures' placement at Tatanka, including suggesting and
implementing wood “mock-ups” to predefermine the exact
location of each sculpture. Detmers, Costner, gnd Wyss
were all preseat when the sculptures were placed al Tatanka.
Tatanka was funded solely &y Costier and is 2 separote
legal entity from The Dunbar. In addition to the sculptures,
Tatanka consists of a visiior center, gift shop, café, interactive
museun:, snd nature watkways, Both Detmers and Costner
spcke at Tatanke's prand opening in June 2003, expressing
enthusiasm and pride in the aitraction,

{76.1 1 2008, Detmers brought suitageinst Costner, seeking
a declaratory judgment that she did nolagree to the placement
of the sculprures as requirad by paragraph three of their
May 2000 conmact. For relicf, Detmors sought an crder
requiring Costner to seil the sculptures with the proceeds
dispersed consistent with paragraph three, Detmers claimed
that beeause The Dunbar had not been built within ten years
and the sculptures were not "agreeably displayed elsewhers,”
she wazs eatitled to 50% of the proczeds from the saie of the
scuiptures,

{1 7.] Before tral, Costner moved to vse psro! cvidence.
Detrners objected, requesting a ruling that the May 2000
contract was unambiguaus and para] svidence waa therefore
inadmlssible, The circuit cowrt concluded that the May
2000 contract *149 was unamhiguous and denied Costoer's
motion to admit parol evidence. The sole issue at the bench
trial wes whether the scuiptures wers “agreegbly displayed
elsewhere,” Costner, Detmers, and Wyss testified at trial,

[T 8.) After post-trial briefing, the court granted judgment
in faver of Costnzr, The court mainisined its earlier
conglusion that the May 2000 contract was urambiguous.
The court concluded that * '{ellsewhere,’ as used in lhe
confract, clearly means at a site other than The Dunbar”
Additionally, "{blecause The Dunbuar has not been built, any

site iz elsewhere, i.e., somewhere other than The Dunbar.
The placement of the sculptures at Tataoka s sisewhere.”
The court also conciuded: “Detmers actions following the
decision to place the seulpres at Tatanka indicats that she
agreed to display them at thal Jacation,..* Detmers appeals.

STANDARD OF REVIEW

I} [2] [19.]""Wewill not set aside a triaj courl's findings '
of fact unless they are clearly erromeous.” Alio Twp, v
Mendenholi, 2011 8.D. 54, 9, 803 N.W.24 839, 842. “[W)e
review conclusions of law under a de novo standard, with ne
deference to the trial court's conclusions of law.” Jd.

ANALYSIS

{5 10.} We restate and consolidate Detmers’ izsues an appeal
to whether the circuil court erred in determining that the
soulphures were “agreeably displayed elsewhers, 25 required’
under the contrazl. Under paragraph three, Detimers would
only be entitled 1 specific performence if The Dunbar was
nol built or the sculptures were not “agreeably displayed
elsewhere.” The issue at trial was whether Detmers apreed
to displaying the sceiptures at Tatanka, which is a factual
ingquiry, The circult court concluded Detmess agreed, as
demonstrated by her condect and aclions, te permenent-
display of the scuipures at Tatanka.

{1l 11.]1 On appeal, Detmers does not dispute that she agreed
to display the sculptures at Totanka. Instead, shc asseris
that she only agreed to the location because she had been
promised or guaranfeed that The Dunbar woukd still be buiit.
Detmers cannot point fo anything in the record supperting
this agsertion other than her own festimony. The cirsuit court
found that Defmers was never promised or guarantesd that
the Dunbar would be built. Costner maintained throughout
this suit that he contirues to attempt ta build The Dunbar, but
cannot promise it will happen. Detrers has not shown any
firdings to be clearly 2rroncous.

if 12.] Furthermore, this action centers around a clavse in the
contract addressing what would happen i the resor! was no!
budlt, The contract itself contemplates the possibility that The
Dunbar might not be built, Deimers cannot assert that she was
not aware that The Dunbar's future was questionable, Detmers
fas not demonstrated that the circult coart's finding was
clearly erroncous. As to Detmers' srgument that the finding
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wag urmecessary, the courd appeared to address it because it
was an issue raised by Detmers through questioning.

{31 (7 13.] Detmers asserts that to the exient the court
used the testimony of Patrick Wyss to find that Detmers had
not been guaranteed The Dunbar would be butlt, the count
erred, The court found: “Testimany from Costner and otkers
arsociated with The Dunbar and Tatanks projects indicates
that although Cosiner has been allempting 1o build The
Dunbar for years, and continues to try 1o build it, he has
rever promised Dretmers or anyone else thar it would actuatly
be built." {Emphasis added.) Presumably, Wyss isan *150
“other[3associated with™ the projects as e was the onfy ofher
persen 1o testily besides Costner and Detiners,

[ 14.] Wyss was prepared for trial by Costner's counset,
He testified as 2 fact wimess, cailed adversely as parl of
Detmers' case-in-chief, Wyss was sequestered, so he had not
heard Costier's testimony, given afterbeing called adversely,
or ‘Detmers' testimony, Detmers' counzel asked whather,
during the time the sculptures were belng placed af Tatanka,
“there was not only en understanding by [Wyss] but an
understanding by Peggy Detmers that the Dunbar resort was
ultimately going to be built” Wyss responded "No.” Deliners’
counse] then attempted to impeach Wyss with Tis deposition
testimony where he was asked: “So the placement of the
monumment back in 2002, there was always an understanding,
and it was being told to Peggy, that the Dunbar was still going
to be built at that time; right?™ Wyss responded, "That was
my understanding.”

[T 15.] Detmers made a motion after tria} to strike Wyss'
changed trial testimony. The courl denied the mation,
Detmers argues thal the court should not bave relisd on
Wyss' testimony. A review of Wyss' testimony reveals the
context of Wyss' statements and bis questioning, During
Wyss' depositlon, counsel wag questioning Wyss on whether
“the plan was still to build The Dunbar” when the sculptures
were being placed. The context of the guestioning shows that
Costmer and his team were sl working towerds building The
Dunbar, and the plecement of Tatanks was important fo ensure
The Dunbar could go ferward 17 investars committed. Wyss
explained at trial that "{t}he coniexl of that conversation was
the planied hotel....” He contimued to smnphasize that “there
were efferts in place 1o attempt to get the hate! built”

(§ 16.) Wyss' responses to Detmers' “impeachment” questions
provide the necessary framework for understanding his
answers, The circuil court was able to witness Wyss and the

questioning at trial to determine credibility and the weight
that should be affarded his testimony. We will nat second-
guess that deiermination. Even if the courd did err in relying
on Wyss' testimeny, Delmers has nol shown that the finding
was clearly erconeous in light of the entire record indicaling
that Detmers had no reason to assume The Dunbar would be
buile.

141 151 [117.]) Detmers also argues that the cireudl courl
erced as a matter of law in its construction of the term
“glsewhere.” She asserts that "elsewhere™ must be somewhere
other than the propesed sife for The Dunbar, She suggests
that the cirewit court’s conclusion rewrites the confracl
Additionally, she argues that if “elsewhere" is ambiguous,
it should be canstrued against Costner. However, Detmers
asserted before trial, and the court agreed, that the contract

wis unambiguous. That decision was nnt sq:lpealed.2

{1 18.] The circuit court concluded o5 a matter of law that
the regulac meaning of the term “zlsewhere™ applied, The
court noted that Black's Law Dictionary definer elsewhera
as “in another plage, in any other place,” and Webster's
Dictionary defined it as “in or 1o another place.” Sze Black’s
Law Dictionary 560 (Bth ed. 2004), Accordingly, there must
first be a designaled place to determine if somewhers {s
*151 “anather place.” Paragraph three provides: ™lf The
Dunbar is not buill within ten (10) years or the sculptures are
not agreeably displayed elsewhere,” (Emphasis added.) The
designated place is The Dunbar. The circuit court conciuded
that “elsewher«" mean} at a place other than The Dunbar.
And because The Dunbor had not been built, Tatenka was
clsewhere.

{9 19.] Costner points aul that the sircuit court and Detmers
both assign “'slsewhere™ its ardinary meaning, i.¢., “inanother
pince.” The analysis diverges on whether “in another placs™
means enother place from The Dunbar itself or from The
Dunbar's inlended site. Costuer asserts that the circuit court
was comect in concluding that “clsewhere” is in o place
other than The Dunbar resort itself, which, according to the
language, must be buflt. The land could not be duilt, but the
rescrt could, Futthermore, the terms of the coniract plainly do
not say The Dunber site,

[6] {7 I8 1[920.)"Contract interpretationis 8 question of
law"” reviewed g nova. Clarksen & Co, v Contl Res, Inz,
2011 8.0, 72,510, 800 N.W.2d 613, 618. “"When interpreting
a contract, 'this Court looks to the lenguage thal the parties
used in the cantract to determine their intention.” ™ Jd.
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15, BO6 N.W.24 av 619 (quoting Pauler v Simonvor, 2006
S.D. 73, 1 8. 720 N.W.2d G863, 067-68). ‘"When the words
of a contract are clear and explicil and lead to no absurd
conseguences, the search for the partles’ common intent is at
an end.” Nelson v Schelinfeffer; 2003 8.D, 7,7 8, 656 1¥.W.24
740, 743.

[f21.] The plain words of the contrast unequivocelly provide
that if The Dunbar was not built or the sculptires were
not agreeably displaved elsewhers, then Detmers would
be entitled {o the relief described in paragraph three.
“Elsewhere™ must be understood in relation to the named
place in the confract—The Dunbar, Cosiner is correct that
to accept Detmers arpument would rewrite the contract
to include The Dunbars intended location as well as the
resort itself, This we will not do, See Ciifrane v ¥ Narl
M. Ins. Co., 2005 S.D. 97, 1 27, 704 N.'W.2d 287, 207
(“[W]e may neither rewrice the parties' contract wor add to
its Ianguage...."). As a matter of law, fhe court did not err In
its conclusion that Tatanka was elsewhere from The Dunbar.
This cenclusion s supported by giving the terms in the parties'
contract their piain znd ordinery meaning.

{1 22.) Detmers also siteges that the court wos clearly
erraneous i finding that Tatenke was iatended to be separate
and distinot from The Dunbar. She polnts 1o newspapes
articles and testimony in the recard indicating that if The
Dunbar is built, Tatanka would be part of the resort property.

Foolnotes

19 23.] The record and numerous exhibits suppert the circuit
court’s finding thai Tatenka s separate from The Dunbar
Testimeony reinforced that Tatanke was consitucied and
managed as a separtte [egal eatity from The Dunbar proposal.
In her response lo Costner's proposed findings of fact,
Defmers concedes that Tatanka is 2 stand-ajone site, Detmers
has not demonstrated that the court was cleardy errongous or
made am error of faw in determining that Tatanke was separate
from The Dunbar.

CONCLUSION

[% 24.] The circuit court did not e or make any clexrly
erronegous factua! findings in detenmining that the seulptures
are "agreeably displayed elsewhere,” in the absence of a
guarantee from Costner that The Dunbar would be built,
Furthermore, the circuit court did not ¢rr in cancluding that
Tatanka wes “elsewhere” under the language of the contract,
We affirm.

*152 [§ 23] KONENKAMP, ZINTER, SEVERSON, and
WILBUR, Justices, concur,

Al Citations

814 N.W.2d 146, 2012 5.D. 35

1 During her deposilion, Delmers inilially denled thal she received thls phone call. After being confroniad with lefephone
recards, Datmers ageeed Costner hiad callad her. She then denied that Cosiner had suggested placement of the stafules
at his Deadwood property during this cail. During later questioning, she admlited that dutlng the calf he talked about The

Dunbar logation for the sialules,

2 “Whether the language of a contract [s amblguous Is ... a questlon of law.” Pankratz v. Hoff, 2011 8.D. 69, {10 n. 7, BOB
N.W.2d 231, 235 n. *, Evan i this Court were (o decide that lhe contract was ambiguous, the Yanguage of the contract,
in additlon tu tha findings of the cireuk court, support judgment for Costner.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)88
COUNTY OF LAWRENCE } FOURTH JUDICIAL CIRCUIT
PEGGY A. DETMERS, ) FILE NO. 40CIV22-17
)
Plaintiff, )
)
v. )
) ANSWER
KEVIN COSTNER, )
)
Defendant. )
)

Comes now Defendant Kevin Costner, by and through Marty J. Jackley of Gunderson,
Palmer, Nelson & Ashmore, LLP, and for his Answer to Plaintiff’s Complaint states as follows:

1. Plaintiff"s Complaint fails to state a claim against this Defendant upon which
relief can be granted and moves to dismiss under Rule 12.

=, Defendant denies each statement in Plaintiff’s Complaint, except for those matters
that are specifically admitted or qualified and holds Plaintiff to her strict burden of proof thereon.

3. With respect to paragraphs 1-6 of Plaintiff’s Complaint, Defendant admits,

4, With respect to paragraph 7 of Plaintiff’s Complaint, Defendant denies and holds
Plaintiff to her strict burden of proof thereon.

5. | With respect to paragraphs 8-14 of Plaintiff’s Complaint, Defendant admits.

6. With respect to paragraph 15 of Plaintiff’s Complaint, Defendant admits that
paragraph 3 of the Contract is appropriately quoted; however, Defendant denies that any
inference to said paragraph in isolation is controlling including with respect to paragraph 4 of
said Contract that provides:

We will locate a suitable site for displaying the sculptures if The Dunbar is not
under construction within three (3) years after the fast sculpture has been
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delivered to the mold makers. In the meantime, until the sculptures are put on

dispiay, I will permit you to market and sell reproductions and you can retain

eighty percent 80% of the gross retail sales price and pay 20% to me. Once the

scuiptures are put on public display in public view, agreed upon by both parties

(but with the final decision to be made by me if we do not agree); the percentages

will reverse, 80% of the gross retail sales price to me and 20% to you.

7. With respect to paragraph 16 of Plaintiff’s Complaint, Defendant admits.

8. With respect to paragraph 17 of Plaintiff’s Complaint, Defendant denies the same
based upon insufficient information.

9. With respect to paragraphs 18-22 of Piaintiff’s Complaint, Defendant admits.

10. With respect to paragraph 23 of Plaintiff’s Complaint, Defendant admits that
Detmers brought an action against Costner in 2008; however, further inferences hmiting that -
action is denied and holds Plaintiff to her strict burden of proof thereon.

11. With respect to paragraphs 24-26 of Plaintiff’s Complaint, Defendant admits.

12. With respect to paragraphs 27-30 of Plaintiff’s Complaint, it is admitted that
Defendant prevailed in Detmers v. Costner, 814 N.W.2d 146 (8.D. 2012) and said decisions
speaks for itself and any further inferences sought by Plaintiff are specifically denied.

3. With respect to paragraph 31 and 32 of Plaintiff’s Complaint, Defendant admits
that Plaintiff has continued to receive royalties from the poods sold at Tatanka pursuant to the
parties’ agreement. All other inferences are denied.

14, With respect to paragraphs 33-35 of Piaintiff’s Complaint, Defendant admuits.

15.  With respect to paragraphs 36-37 of Plaintiff’s Complaint, Defendant admits that
the property is listed consistent with Exhibit D.

16.  With respect to paragraph 38 of Plaintiff’s Complaint, Defendant denies and holds

Plaintiff to her strict burden of proof thereon. Based upon the facts and circumstances, including
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Plaintiff’s rejection of the proposed location, Defendant has the ability to make the tocation
determination pursuant to paragraph 4 of the parties’ agreement.

17, With respect to paragraph 39 of Plaintiff’s Comptaint, Defendant admits.

FIRST CAUSE OF ACTION - BREACH OF CONTRACT

18.  With respect to paragraph 40 of Plaintiff’s Complaint, Defendant hereby
incorporates his previous answers as set forth in fuil.

19. With respect to paragraph 41 of Plaintiff’s Complaint, the Supreme Court
decision speaks for itseff and any further inferences sought to be derived therefrom are denied.

20.  With respect to paragraph 42 and 43 of Plaintiff’s Complaint, Defendant denies
and holds Plaintiff to her strict burden of proof thereon.

ALTERNATIVE COUNT - DECLARATORY JUDGMENT

21 With respect to paragraph 44 of Plaintiff's Complaint, Defendant hereby
incorporates his previous answers as set for the in full.

22, With respect to paragraph 45 of Plaintiff’s Complaint, the Supreme Court
decision speaks for itself and any attempted inferences to be drawn therefrom by Plaintiff are
hereby denied and Defendant holds Plaintiff to her strict burden of proof thereon.

23, With respect to paragraphs 46-49 of Plaintiff’s Complaint, Defendant denies and
holds Plaintiff to her strict burden of proof thereon, and specifically requests that any declaration
recognizing Defendant’s authority to retnove the sculptures consistent with paragraph 4 of the
agreement to be the final decision of Defendant.

AFFIRMATIVE DEFENSES
24, Plaintiffs claims against Defendant are barred in whole or part by the applicable

statute of limitations.
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25.  Plaintiff’s claims are barred by the doctrine of laches, waiver or estoppel.

26.  Plaintiff"s claims arc barred by the doctrines of res judicata and collateral
estoppel.

27, Plaintiff’s claims are barred based upon her failure to appropriately mitigate
damages. -

28.  Plaintiff’s claims are barred for lack of ripeness.

WHEREFORE, Defendant prays for relief as follows:

1. For judgment in favor of Defendant and against Plaintiff on all issues, dismissing
Plaintiff’s Complaint with prejudice and on the merits and otherwise permitting removal of the

sculptures consistent with paragraph 4 of the parties” agreement;

2 For Defendant’s costs, disbursements and attorney fees as permitted by law; and

3. For any such other relief as the Court may deem just and equitable.

DEFENDANT DEMANDS TRIAL BY JURY

Dated this [ 1th day of February 2022,

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By: /sf Martv S, Jackley
Marty J. Jackley
Attorneys for Defendant
111 West Capitol Ave., Sutte 230
Pierre, Sauth Dakota 57501
Telephone: (605) 494-0105
E-mail: mjackley@gpna.com
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CERTIFICATE OF SERVICE

[ hereby certify on February [1, 2022, a true and correct copy of Defendant’s ANSWER
was electronically filed through South Dakota’s Odyssey File and Serve Portal, and served upon
the following:

A, Russell Janklow

Johason, Jankiow, Abdallah & Reiter, LLP
[01 S. Main Ave, #100

PO Box 2348

Sioux Falls, SD 57101

(605) 338-4304
Russ(@janklowabdaliah.com

Attorneys for Plaintiff

Andrew R. Damgaard

Woods, Fuller, Shultz & Smith, PC
300 South Phillips Ave., Suite 300
PO Box 507

Sioux Falis, SD 57117-5027

(605) 338-4304
Andy.Damgaard@woodsfuller.com
Attorneys for Plaintiff

By: A5/ Marty J. Jackley
Marty J. Jackley
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) 88.
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
PEGGY A. DETMERS, ) FILE NO. 40CIV22-17
)
Plaintiff, )
}
v, ) DEFENDANT*'S BRIEF IN
) OPPOSITION TO PLAINTIFE'S
KEVIN COSTNER, }  MOTION FOR SUMMARY JUDGMENT
)
Defendant. )

COMES NOW Defendant Kevin Costner (Costner) by and through his attorneys of
record, Marty 1. Jackley and Catherine A. Seeley of Gunderson, Palmer, Neison & Ashimore,
LLP, and respectfully submits this Defendant’s Brief in Opposition to Plaintiff’s Motion for
Summary Judgment.

FACTUAL AND PROCEDUAL BACKGROUND

In the 1990s, Costner commissioned Plaintiff Peggy Detmers (Detmers) to create a total
of seventeen sculptures (fourteen bison and three Lakota warrtars on horseback) to be disp]ayled
at a resort Costner intended to build near Deadwood, South Dakota. The resort was to be called
“The Dunbar™ and was to have amenities consistent with a five-star resort.

When The Dunbar had not been built by the late 1990s, Detmers ceased working on the
sculptures untif she and Costner negotiated and entered into a written contract to provide certain -
assurances to both parties. By letter dated May 5, 2000, Costner laid out the terms of the parties’

agreement which Detmers ratified by signing it. The contract contained provisions relating to

Detmers’s compensation, the parties’ ownership interests in the sculptures, royalty payments to
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the parties,' and Detmers’s limited input on the display of the sculptures in the event The Dunbar
is not built.

The contract provided that Costner would be “the sole owner of all rights in the
sculptures, including the copyright,” but allowed that Detmers could have limited say in the
display of the sculptures if The Dunbar is not built within ten years. Specifically, paragraph
three of the contract provides in part “if The Dunbar is not built within ten (10) years or the
sculptures are not agreeably displayed elsewhere,” Costner would give Detmers fifty percent of
his profits if he chose to seli the sculptures and would assign the copyright back to her.?

The Dunbar had not been built as contemplated by the parties, and each sought out
alternative locations at which to display the sculptures in accordance with the “agreeably
displayed €lsewhere” provision of the contract. Ultimately, Costner and Detmers agreed to place
the sculptures on a portion of real property originally intended to be a part of The Dunbar resort.
At that time, the parties still contemplated that The Dunbar would be constructed on the
adjoining property. To accompany the sculptures, Costner constructed a visitors” center, gift

shop, caf€, interactive museum, and nature walkways. The attraction became known as Tatanka.

" While the partics used the term “royalty participation” in the contract, the context of the
contract makes clear they were not referring to royalty payments, but were instead referring to
the parties receiving a portion of the proceeds from the sale of reproductions of the sculptures.
2 The entirely of paragraph three of the contract reads as follows:

Although I [(Costner)] do not anticipate this will ever arise, if The
Dunbar is not built within ten (10) years or the sculptures are not
agreeably displayed elsewhere, I will give you [(Detmers)} 50% of
the profits from the sale of the one and one-quarter life scale
sculptures after I have recouped all my costs incurred in the
creation of the sculptures and any such sate. The sale price will be
at our (sic) above standard bronze market pricing. All accounting
will be provided. In addition, I will assign back to you the
copyright of the sculptures so sold (14 bison, 3 Lakota horse and
riders).
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In 2008, when The Dunbar still had naot been built, Detmers sued Costrer, alleging that he
breached the terms of their contract. Detmers specifically alleged that the sculptures were not
“agreeably displayed elsewhere” because she did not agree to place them on The Dunbar
property if The Dunbar was never built. During the course of the litigation, the circuit court
ruled that the parties’ contract was unambiguous and denied Costner’s request to introduce
parole evidence relating to the parties’ intent. The case proceeded to a court trial on the merits.

Following the trial, the circuit court ruled for Costner. The circuit court held that Tatanka
constituted “elsewherc” under the terms of the contract and that Detmers agreed to the placement
of the sculptures at Tatanka “for the long term.” Based on these conclusions, the circuit court
specifically held that “Costner has fully performed under the terms of the contract.”

Detmers appealed the circuit court’s ruling to the South Dakota Supreme Court, which
affirmed its decision. The Supreme Court noted in its decision that the circuit court concluded
Detmers agreed to the permanent display of the sculptures at Tatanka.

Since the Supreme Court’s decision in Detmers v. Costner, 2012 S.D. 35, 814 N.W.2d
146, the sculptures have remained at Tatanka. However, Bléck Hills Conference Center, Inc., an
entity 98.5% owned by Costner, listed the real property upon which Tatanka sits for sale. The
real estate listing for the property states, “Tatanka statues are not included- will be relocated by
seller.” Based on this real estate listing, Detmers now brings this suit alleging Costner has
committed an anticipatory repudiation of the contract and asks for a declaratory judgment that
she has perpetual display rights in the sculptures.

ARGUMENT
“[S]ummary judgment is an extreme remedy, and is not intended as a substitute for

trial.” Discavery Bank v. Stanley, 757 N.W.2d 756, 762 (5.D. 2008). Summary judgment is
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authorized when “the pleadings, depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a matter of law.” SDCL 15-6-56(c)..
All reasonable inferences which may be drawn are to be viewed in favor of the non-moving
party. Titus v. Chapman, 2004 SD 106, § 13, 687 N.W.2d 918, 923 (citing Morgan v
Baldwin, 450 N.W.2d 783, 785 (5D 1990)). The moving party has the burden to clearly
show the absence of any genuine issue of material fact and entitlement to judgment as a
matter of law. Jd.

& Costner has not committed an anticipatory repudiation of the parties’
contract.

“An anticipatory breach of a contract or anticipatory repudiation is ‘committed before
the time when there is a present duty of performance and resuits from words or conduet
indicating an intention to refuse performance in the future.”” Union Pacific R.R. v. Certain
Underwriters at Lioyd's London, 2009 §.D. 70, § 30, 771 N.W.2d 611, 622 (quoting Williston
on Contraets § 63:29 (4th ed. 2000)). An anticipatory repudiation occurs when a party
““unequivocally indicat{es] that the party will not perform when performance is due.” Id.
{quoting Weiizel v. Sioux Valley Heart Partners, 2006 S.D. 46, 31, 714 N.W.2d 884, 8%94) |
(emphasis added).

Necessarily, an anticipatory repudiation conternplates a future breach of contract. To
establish a claim for breach of contract, a plaintiff must show “(1) an enforceable promise; (2) a
breach of the promise; and, (3) resulting damages.” Bowes Consfruction, Inc. v. South Dakota
Dept. of Transp., 2010 S.D. 99, § 21, 793 N.W.2d 36, 43 (citations omitted). “Whether a
contract has been breached is a pure question of fact for the trier of fact to resolve.” Weitzel,

2006 5.D. 46,931, 714 N.W.2d at §94.
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A. The language of the parties’ contract does not provide Detmers
continuing rights in the future display of the sculptures nor does it
impose an ongoing obligation that Costner display his sculptures at
Tafanka.

“Contract interpretation is a question of law,” and when interpreting contract
provisions, courts look to “the language that the parties used in the contract to determine their
intention.” Detmmers v. Cosiner, 2012 5.D. 35, § 20, 814 N.W.2d 146, 151 (cleaned up and
quotations omitted). “When the words of a contract are clear and explicit and lead to no absurd
consequences, the search for the parties’ common intent is at an end.” Id (quotation omitted).
A “‘contract’s langnage must be construed according to its plain and ordinary meaning and a

113

court cannot make a forced construction ot a new contract for the parties.”” Friesz ex rel.
Friesz v. Farm & City Ins. Co., 2000 8.D. 152, 9 8, 619 N.W.2d 677, 680 (quoting St. Paul Fire
& Marine Ins. Co. v. Schilling, 520 N.W.2d 8§84, 887 (S.ID. 1994)); see Edgar v. Mills, 2017
S.D. 7,928, 892 N.W.2d 223, 231 (citation omitted) (*When the language of a contract is plain
and unambiguous, it is [a court’s} duty to interpret it and enforce it as written.””). As a claim for
anticipatory repudiation requires that a breach of contract is essentially guaranteed, Detmers
must first show that she is still entitled to some benefit under the terms of the contract.

The contract between Costner and Detmers consists of five paragraphs which outline |
various interests and obligations of the parties. The instant action focuses primarily on
paragraph three of the agreement which provides in relevant part that “if The Dunbar is not
built within ten (10) years or the sculptures are not agreeably displayed elsewhere,” certain
remedies may be available to Detmers. This provision placed an obligation on Costner to either
construct The Dunbar or display his sculptures at another agreeable location. While The

Dunbar did not come to fruition, Costner nevertheless met his obligation under the contract by

locating an agreeable focation for the sculptures’ display and erecting additional amenities to
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create a stand-alone attraction at Tatanka. A court of competent jurisdiction already found that
Costner fully performed that obligation, and the South Dakota Supreme Court affirmed its
decision.

The contract does not provide that Detmers has eternal control or input over the
placement of Costner’s sculptures, and this Court should not read such a provision into the
parties’ agreement.’ The contract only contemplates that the parties must agree on the
placement of the sculptures in the event that The Dunbar is not built within ten years. It does
not contemplate that Costner must seek Detmers’s approval any time he wishes to exercise his
right to move his sculptures going forward. Costner placed his sculptures at Tatanka, the
parties’ agreed upon site, in good faith for several years. As he has met his obligation to
agreeably display his sculptures at a location other than The Dunbar, such obligation is
discharged, and he has no further promise to perform under the parties’ contract.

Furthermore, reading such a continuing obligation into the provision would create an
absurd result in relation to the contract as a whole. Courts “do not give contracts such broad
interpretations as to produce an absurd result.” Union Pacific R.R., 2009 S.D. 70, § 14, 771
N.W.2d at 616 (quotation omitted}. “An absurd result is one that 1s ridiculously incongruous or
unreasonable; a result that the parties, presumed to be rational persons pursuing rational ends,
are very unlikely to have agreed upon.” Id {cleaned up and quotations omitted). The parties’
contract explicitly states that Costner would be the “sole owner of alf rights in the sculptures,
including the copyright.”” 1t would be an absurd conclusion in relation to his sole ownership

rights that Costner’s use, enjoyment, and display of his personal property would be forever

¥ Adding such a substantive provision to the parties’ contract wouid be particularly inappropriate
at this summary judgment stage as all reasonable inferences are to be drawn in Costner’s favor.
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encumbered by Detmers's discretion.

Had the parties intended to grant Detmers a perpetual interest in the placement of the
sculptures, they could have done so. The parties demonstrated an understanding of how to
create continuing rights within the contract itself in that they provided that Detmers would
“always be attached [to the sculptures] through [her] royalty participation™ in paragraph two.
Because the parties chose not to include a provision allowing Detmers to have a continuing say
in the placement of the sculptures, it is apparent that they did not intend to create such an
ongoing promise or obligation. As the parties knew how to, yet chose not to, include such a
provision in their contract, this Court should not now write in such an obligation at Detmers's
request.

As Costner has no contractual obligation to involve Detmers in the subsequent
placement of his sculptures, Detmers is unable to show that he will breach their contract.
Accordingly, she cannot show that Costner has anticipatorily repudiated their contract as a
matter of law, and her motion for summary judgment should be denied.

B. Even if this Court finds that Detmers has some continuing interest in
the future placement of the sculptures, the real estate listing does not
constitute an unequivoeal indication of an intent not to perform unde
the contract, '

An anticipatory repudiation only exists when a party uneguivocally indicates it will not
perform its obligation under a contract when performance is due. Weiizel, 2006 5.D. 45, § 31,
714 N.W.2d at 894. When one party makes an unequivocal statement or takes and unequivocal
action indicating a future breach, an innocent party is not required to sit idly by and wait for
such breach to occur; rather, it may treat the unequivocal indication as an immediate breach and

sug for breach of contract. fd.  “Whetler a contract has been breached is a pure question of

fact for the trier of fact to resolve.” fd.

APP. 093
Filed: 7/8/2022 10:37 PM CST Lawrence County, South Dakota 40CIV22-000017



Even if this Court determines that Detmers retains some interest in the future placement
of the sculptures, the real estate listing alone does not constitute an unequivocal indication that
Costner will breach parties’ contract. As an initial matter, the sculptures constitute personal
property and were always intended to remain separate and distinct from the real property upoﬁ
which they_ sit. Since the creation of Tatanka, the scuiptures have been displayed on real
property largely owned and controlled by Costner. This circumstance allowed the parties
control over whether the sculptures could remain, Now however, Costner wishes to exercise -
his right to seli the real property upon which his sculptures sit, but Detmers argues that their
contract requires he either (1) retain his real property to display his sculptures or (2} surrender
his personal property right in the sculptures upon the sale of that real property. Such an
argument is untenable as such restraints on alienation are repugnant. See SDCL § 43-3-53,

Furthermore, a real estate listing does not often communicate a seller’s last, best, and
only offer of sale, but often opens itself up for further negotiations. Sellers do not always sell
their propetty once it is listed, and if they do, the final agreement is not often exactly in line
with the terms outlined on the original listing. The current real estate listing may indicate
Costner’s current intention to relocate his sculptures, but it does not constitute an unequivocal
statement that such relocation will occur or that such relocation could not result in an alternative
agreeable display, At the very least, the contents of the real estate listing create a genuine issue
of material fact as to the significance of the listing, and therefore, a decision on such ground is
not amenabte to summary judgment.

Even if this Court determines that the language of the real estate listing is an
unequivocal indication that Costner’s sculptures will be removed from Tatanka, it most

definitely does not constitute an unequivocal statement that Costner will not locate an
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alternative agreeable locatian in order to comply with the contract’s terms, The sculptures
originally came to be placed at Tatanka because Costner located the site and Detmers ultimately
agreed to it. Nothing in the contract requires that he consult with Detmers prior to considering
ar scouting new locations for alternative agreeable placements of his sculptures.

Accordingly, as the real estate listing is not an unequivacal statement that Costner will
breach his lob]igations under the contract, and as it at the very least creates a factual question to
be determined at trial, the statement does not give rise to an anticipatory repudiation of the
contract as a matter of law, and Detmer’s motion for summary judgment should be denied.

C. Detmers’s reliance on the phrase “permanent display” is misapplied.

Detmers attempis to argue that any attempt to move the sculptures from Tatanka would
canstitute a breach of the parties’ contract because the South Dakota Supreme Court used the
phrase “permanent display’; when describing the parties’ agreement to Tatanka in the prior
action. Detmers now claims that the parties cannot relitigate whether the sculptures may be
moved because that issue has already been litigated and decided by the prior court.* Howevef,
Detmers’s argument misconstrues the word “permanent” as something more eternal than its
definition and legal use suggest.

The Oxford English Dictionary online defines “permanent™ as “lasting or intended to
last or remain unchanged indefinitely.” PERMANENT, Lexico, Oxford English and Spanish
Dicitonary, available at https:/fwww.lexico.com/en/definition/permanent (last aceessed July &,

2022). Indefinitely does not mean eternally. Rather, indefinitely contemplates that

¢ While the South Dakata Supreme Court did state that the circuit court found that the parties had
agreed to the “permanent display of the sculptures at Tatanka,” it is unclear at this point whether
the permanency issue was in fact litigated and decided. Detmers, 2012 8.D. 35, 10, 814
N.W.2d 146. Rather, the partics seemingly continued to discuss the possibility that The Dunbar
wouid be built which could have resulted in the sculptures’ relocation.
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circumstances may arise which necessitate or provide for a change. Therefore, under this
definition, Costner had intended that his sculptures be a permanent display in that they were
intended to remain at Tatanka indefinitely, that is, for an unspecified period of time, when the
South Dakota Supreme Court’s decision in Detmers v. Costner, came down in 2012,

While the word permanent may carry a connotation that it will endure forever, the more
fimited deﬁnition relating 1o an indefinite period is more consistent with the term’s use in legal
proceedings. Many legal terms and final judgments carry the adjective “permanent,” but very
few indicate circumstances which will never change. For example, “permanent alimony” which
is defined in Black’s Law Dictionary as “[a]limony payable in [usually] weekly or monthly
installments either indefiritely or until a time specified by court order.” PERMANENT
ALIMONY, Black’s Law Dictionary (11th ed. 2019). The definition of “permanent injunction”
even explicitly recognizes that permanent does not mean eternal; its definition reads “Jajn
injunction granted after a final hearing on the merits. Despite its name, a permanent injunction
does not necessarily last forever.” INJUNCTION, Black’s Law Dictionary, ([ 1th ed. 2019). |
See also PERMANENT EMPLOYMENT, Black’s l.aw Dictionary, {11th ed. 2019) (“Work
that, under a contract is to continue indefinitely until either party wishes to terminate it for some
legitimate reason.”); PERMANENT DISABILITY, Black’s Law Dictionary, (11th ed. 2019) -
(relating an indefinite, not eternal duration); PERMANENT INJURY, Black’s Law Dictionary,
(L1th ed. 2019) (referring to an indefinite, not eternal period); PERMANENT LAW, Black’s
Law Dictionary, (11th ed. 2019) (A statute that continues in force for an indefinite time.”);
PERMANENT TREATY, Black’s Law Dictionary, (11th ed. 2019) (relating a treaty that
contemplates but does not ensure ongoing performance).

When the Supreme Court referenced the parties® agreement to the sculptures’
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“permanent display” at Tatanka, the parties had intended it to remain there indefinitely—that is,
without a fixed end period. As time progtessed and circumstances changed, their permanent
nature char;ged as well, and it has become appropriate to allow their owner to relocate them as
he sees fit. Accordingly, Detmers may not rely on the Supreme Court’s use of the term
“permanent” to create a new and eternal obligation on Costner as it relates to the parties’
contract, and her motion for summary judgment on that basis should be denied.

IL The plain language of the contract and the courts’ prior holdings make
clear that Detmers has no continuing rights regarding future placements
of the sculptures.

Detmers’s request for declaratory judgment on this matier should lead to one result: she
has no continuing interest in the placement of Costner’s sculptures. As discussed above and in
Defendant’s Brief in Support of Its Motion for Summary Judgment, the language of the contract .
does not explicitly provide Detmers continuing rights in future placements and displays of
Costner’'s sculptures and reading such a continuing right and obligation into it would create an
absurd and untenable result.

In the prior case, the triat court specifically held that “Costner has fully performed under
the terms of the contract.” The Supreme Court affirmed the trial court’s decision, and Costner
should be relieved from any implication that he needs to seek Detmers’s approval relating to
future placements and displays of his sculptures.

CONCLUSION

Costner is entitled to summary judgment in that he has no further obligation to involve
Detmers in the subsequent placement and display of his sculptures. However, if this Court
declines to issue summary judgment in favor of Costner, genuine issues of material fact exist to

preclude issuance of summary judgment in favor of Detmers. Detmers’s claim for anticipatory
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repudiation is not support by the faw or the facts, and accordingly, her motion for summary
judgment on that ground should be denied. Detmers's request for declaratory judgment can

lead only to the conclusion that she has no continuing rights to provide input on the future

dispiays of Costner’s sculptures.

Dated this 8th day of July, 2022.

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By: /sf Catherine A. Seeley

Marty I. Jackley

Catherine A. Sceley

Atlorneys for Defendant

111 West Capitol Ave., Suite 230

Pierre, South Dakota 57501

Telephone: (605) 494-0105

E-mail: mjackley@gpna.com
cseeley@gpna.com
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CERTIFICATE QF SERVICE

| hereby certify on July 8, 2022, a true and correct copy of DEFENDANT’S BRIEF IN
OPPOSITION TO PLAINTIFE'S MOTION FOR SUMMARY JUDGMENT was
electronically filed through South Dakota’s Odyssey File and Serve Portal, and served upon the
following:

A. Russell Janklow

Johnson, Janklow, Abdallah & Reiter, LLP
191 8. Main Ave. #100

PO Box 2348

Sioux Falls, SD 57101

{605) 338-4304
Russ@janklowabdallah.com

Attorneys for Plaintiff

Andrew R. Damgaard

Woods, Fuller, Shultz & Smith, PC
300 South Phillips Ave., Suite 300
PO Box 507

Stoux Falls, SD 57117-5027

(605) 338-4304
Andy.Damgaard{@woeodstuller.com
Attorneys for Plaintiff

By; /s/ Catherine A. Seeley
Catherine A. Seeley
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
55
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

0-0-0-0-0-0-0-0-0-0~0-0-0-0-0-0-0-0-0-0-0-0-0-0-0

40CIV22-000017
PEGGY A. DETMERS,

Plaintiff,
REPLY BRIEF IN SUPPORT OF
v, PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT
KEVIN COSTNER,
Defendant.

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0~-0-0-0-0~0-0-0-0-0-0

The Plaintiff, Peggy Detmers (“Detmers”), respectfully submits the following
Reply Brief in support of her Motion for Summary Judgment.
1. Enforcing the Agreement as Interpreted by the Trial Court and

Affirmed by the South Dakota Supreme Court is not Absurd or an
Unlawful Restraint on Alienation.

A. The agreement to permanently display the sculptures in not absurd.

The parties’ May 5, 2000 contract required the resort to be built within ten
years or the sculptures agreeably displayed elsewhere. (Damgaard Aff. Ex. B, ¥ 3).
Thus, in the previous action, the trial court held that the contract required the
Dunbar to be built or that the parties make a subsequent agreement concerning the
location of the sculptures. (Id. at Ex. A, P. 7, CL#7). The trial court found that the

latter occurred when the parties agreed Tatanka would be the “final display area

{04801839.2} -f-
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Case Number: 40CIV.22.17
Reply Brief in Support of Plaintiff's Motion for Summeary Judgment

for the sculptures” (Id. atp. 9, § 14) (emphasis added). To conclude otherwise,
according to the trial cowrt, “would cause an absurd result.” {({d.).

The South Dakota Supreme Court affirmed the trial court and held that the
parties agreed to “permanent display of the sculptures at Tatanka.” Detmers v.
Costner, 2012 5D 35, 1 10, 814 N.W.2d 146, 149 (emphasis added). The Supreme
Court spe.cifically stated the parties reached their agreement sometime after they
had a phone call where “they discussed permanently placing the sculptures at a site
on Costner’s property where he intended to build the The Dunbar (i.e. the resort).”
Id. at 9 5, 814 N.W .2d at 148 (emphasis added).

Now that Costner intends to unilaterally relocate the sculptures, he claims it
would be “an absurd conclusion” to hold that the sculptures “would be forever
encumbered by Detmers's discretion.” (Def’s Br. in Opp'n, pp. 6-7). According to
Costner, “[a]s time progressed and circumstances changed, their [the sculptures]
permanent nature changed as well, and i1t has become appropriate to allow their
owner [Costner]| to relocate them as he sees fit.” (Id. at p. 11). In other words, the
agreement to permanently and finally display the sculptures at Tatanka is, at the
discretion of Costner, transitory and temporary now that he no longer intends to
build the resort, and any holding to the contrary would be absurd.

Despite Costner’s assertions, however, permanency and finality ave the

antithesis of transitory and temporary. An agreement to permanently and finally

(048018392} -
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Case Number: 40CIV.22.17
Reply Brief in Support of Plaintiffs Motion for Summary Judgment

display the sculptures negates any notion that Costner can unilaterally relocate the
sculptures “as he sees fit” without being in breach of that agreement. And an
agreement that would give Costner unfettered discretion and place Detmers in a
position of servitude is no agreement at all.t

Costner’s position, if accepted, would pervert the prior proceedings and
impugn the integrity of the fact finding process. Hayes v. Rosenbaum Signs and
Outdoor Adv. Inc., 2014 SD 64, Y 12, 853 N.W.2d 878, 882.883 (holding the
gravamen of judicial estoppel is the “intentional assertion of an inconsistent
position that perverts the judicial machinery™). Indeed, it was Costner that
suceessfully argued that he and Detmers agreed to permanently display the
sculptures at Tatanka. Detmers, 2012 5D 35 at q 10, 814 N.W.2d at 149 (“The
circuit court concluded Detmers agreed, as demonstrated by her conduct and
actions, to permanent display of the sculptures at Tatanka”). As a result, Costner is

estopped from now taking the position that their agreement was temporary or

1 Costner goes to great lengths in his Brief arguing that “permanent” should be
given a legal definition such as “permanent alimony,” “permanent employment,”
and “permanent treaty.” (Def’s Br. in Resistance pp. 9-10). In the absence of a
legal term of art, however, words are to be given their plain and ordinary meaning.
Matter of Certification of Question of Law, 2021 5.D. 35, § 15, 960 N.W.2d 829, 834;
Gloe v. Union Ins, Co., 2005 8D 30, 9 29, 694 N.W.2d 252, 260. Moreover, Costner
was not required to display the sculptures at Tatanka for eternity. Instead, he
could have attempted to obtain Detmers’ agrcement to display them at ancther

location or sell them pursuant to paragraph 3 of their contract.

(04801839.2) -3
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Case Number: 40CIV.22-17
Reply Brief in Support of Plaintiff's Motion for Summary Judgment

subject to his discretion to relocate the sculptures. Hayes, 2014 SD 64 at § 12, 853
N.W.2d at 882-883.

Part of Detmers’ compensation included royalty rights in reproductions of the
sculptures. (Damgaard Aff. Ex. B, 1 2). The existence of Costner’s 5-star resort was
so important to Detmers that she ceased working on the sculptures when the resort
was not under construction. Defmers, 2012 SD 35 at § 2, 814 N.W.2d at 147. The
subsequent written contract between the parties clarified Detmers’ royalty rights
and provided her with “certain rights regarding display of the sculptures,” which
included the requirement that she agree to the display of the sculptures in the
absence of the resort. Id. at § 3; 814 N.W.2d at 148; (Damgaard Aff. Ex. B, § 3).

Detmers spent six years creating the sculptures and knew part of her
compensation for doing so was tied to royalties from reproductions. {Compl., Y 16,
Answer, § 7). It is therefore not absurd and not even surprising that she, as the
artist who created the sculptures, would demand for and contractually receive, sdme
say in where the sculptures were displayed if the resort were not built.?

Detmers and Costner were free to contract and agree as they saw fit, Given

their freedom to contract, the “standard for relative absurdity should be high.”

?What is absurd and would render the contract illusory is Costner’s position that
once he obtained Detmers’ agreement to display the sculptures, he was discharged
from all obligations and could turn around and relocate them wherever he desived.
Detmers responded to that argument in her Response to Costner’s Brief in Support
of his Motion for Summary Judgment. Those same arguments will therefore not he
repeated here.

{04801839.2) -4 -
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Matter of Appeal by Implicated Individual, 2021 SD 81, 1 25, 966 N.W 24 578, 585.
While Costner may regret his agreement under the current circumstances, it is not
the role of courts to relieve him from what he views now as a bad bargain. Weekley
v. Weekley, 1999 SD 162, § 19, 604 N.W.2d 19, 24.

B. The agreement to permanently display the sculptures at Tatanka or sell

them 1n accordance with paragraph 3 of the contract is not an unlawful
restraint on alienation.

Contrary to Costner’s position, the agreement to permanently display the
sculptures at Tatanka is not an unlawful restraint on alienation or a requirement
that the sculptures be displayed at Tatanka for “eternity.” Costner is free to sell the
real estate upon which the sculptures are located. He was also free to, and in fact
has, unequivocally indicated he will no longer display the sculptures at Tatanka.
The parties, however, expressly contemplated that in their contract, in such event,
the sculptures would be sold in accordance with paragraph 3.3

II. No Fact Issue Exists with Respect to the Real Estate Listing as it is
in Writing and Unambiguous.

Generally, whether an anticipatory repudiation has occurred is a question of
fact. 23 Williston on Contracts § 63:45 (4th ed.). “An exception applies where the

repudiation is in writing, and where the terms are unambiguous, in which case a

3 In that regard, paragraph 3 is the opposite of a restraint on alienation as it
provides for a sale. It also provides very favorable terms for Costner, who 18
entitled to recoup the costs incurred in creating the sculptures, the costs associated
with the sale, and half of the profits from the sale. (Damgaard Aff. Ex. B, 1 3).

(048078393} -5-
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court may resolve the issue as a matter of law.” Id.; see also Rhodes v. Dauws, 628
Fed. Appx. 787, 790 (2d Cir. 2015} (unpublished) (“While the question of |
anticipatory breach is generally for the jury, where, as here, the relevant
communications are in writing and unambiguous, the issue may be decided as a
matter of law™) (citing DiFolco v. MSENBC Cable L.L.C., 622 F.3d 104, 111-112 (2d
Cir. 2010)).

In this case, it is undisputed that Costner listed the real estate upon which
the sculptures are located for sale. (Compl. § 36; Answer, § 15). The listing
expressly excludes the sculptures and states “they will be relocated by the seller,”
(Compl. 1 37, Answer J 15), Because the real estate listing and intent to relocate
the sculptures is undisputed, unambiguous, and in writing, this Court can
determine the issue of anticipatory repudiation as a matter of law. Byre v. Cify of
Chamberlain, 362 N.W.2d 69, 75 (5.D. 1985) (contractor who placed an
announcement in the newspaper informing residents that if they did not enter into
a new contract they would not receive garbage services held to have breached its

contract with the city by anticipatory repudiation).

¢« Detmers addressed Costner’'s argument that he “may” find an agreeable alternate
site at some undetermined future time in her response to his Brief in Support of his
Motion for Summary Judgment. Those arguments will not be repeated in this brief.
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CONCLUSION

Costner’s arguments 1n this case are an exercise in attempting to reconcile
what is irreconcilable. Permanent and final cannot mean temporary and transitory.
It cannot have been absurd in the prior proceeding to find that the display of the
sculptures at Tatanka was temporary, and yet absurd in this proceeding to hold '
that the display at Tatanka was permanent. Eqgually contradictory is Costner’s
assertion that the contract required him to obtain Detmers’ agreement to display
the sculptures so as to permit him to subsequently move the sculptures whenever
and wherever he saw fit.

Costner's arguments concerning his obligations are not grounded in legal
principles, but are simply attempts to avoid his obligations. Unfortunately for
Costner, the law is not a one way street, and agreements contain a mutuality of
obligatioﬁ. Accordingly, Detmers' Motion for Summary Judgment should be
granted.

Respectfully submitted this 15% day of July, 2022.

WOODS, FULLER, SHULTZ & SMITH, PC
BY_ /s/ Andrew R. Damgaard
Andrew R. Damgaard
300 South Phillips Avenue, Suite 300
Post Office Box 5027
Sioux Falls, SD 57117-5027

(605) 336-3890
Andv.Damgaard@woodsfuller.com
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-

A. Russell Janklow

101 S. Main Ave, #100
Post Office Box 2348

Sioux ¥Falls, SD 57101
(605) 338-4304
Russ@ianklowabdallah.com
Attorneys for the Plaintiff

CERTIFICATE OF SERVICE
I certify that on the 15th day of July, 2022, a copy of the foregoing was
electronically filed and served through the Odyssey File and Serve system upon the
following individual:

Marty J. Jackley

Catherine A. Seeley
GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

111West Capital Ave., Suite 230
Pierre, SD 57501
miacklev@epna.com
cseelev@epna.com

(605) 494-0105

s/ Andrew R, Dampaard
One of the Attorneys for Plaintiff
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STATE OF SOUTH DAKOTA 3 IN CIRCUIT COURT
S8
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

0-0-0-0-0-0-0-0-0-0~0~0-0-0-0-0-0~0-0-0~-0-0~-0-0-0

40CIV22-000017
PEGGY A, DETMERS,

Plaintiff,
‘ PLAINTIFF'S PROPOSED
V. MEMORANDUM AND ORDER
KEVIN COSTNER,
Defendant,

0-0-0-0-0-0-0-0~0-0-0-0~0-0-0~0-0-0-0-0-0-0-0-0-0

The Court held a hearing on the parties’ cross-motions for summary
judgment at the Lawrence County Courthouse on July 22, 2022, at 10:30 a.m. The
Plaintiff, Peggy Detmers, was represented by her attorneys, Andrew Damgaard a;nd
Russ Janklow. The Defendant, Kevin Costner, was represented by his attorneys,
Catherine Seeley and Marty Jackley.

The material facts are undisputed and most of them were the subject of a
previous action and appeal. See Peggy Detmers and Detmers Studios, Inc., v. Kevin
Costner and the Dunbar Resort, Inc. (Civ. 09-60): Detmers v. Costner, 2012 8.1, 35,
814 N.W.2d 146. Accordingly, this Cowrt is bound by the factual findings and
holdings of the prior action and appeal. Piper v. Young, 2019 8.D. 65, 1 22, 936
N.W.2d 793, 804; Am. Family Ins. Grp. v. Robnik, 2010 5.D. 69, q 15, 787 N.W.2d

768, 774; Wells u. Wells, 2005 8.D. 67, 4 15, 698 N.W.2d 504, 508.
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UNDISPUTED MATERIAL FACTS

A. General Backeground.

In the early 1990.’5, Costner desired to build a five-star international resort
and casino in Deadwood, South Dakota, Detmers, 2012 SD 35, 1 1, 814 N.W.2d at
147. The resort, which was to be named “The Dunbar,” was intended to be Iocatea
on property Costner owned north of Deadwood and was intended to include a
buffalo sculpture display at the resort’'s entrance. Id. at §9 1-2. Costner entered
into an oral agreement with Detmers, a South Dakota artist, to create the |
sculptures, which were to consist of three Lakcota warriors on horseback pursuing
fourteen buffalo at a “buffalo jump,” at a scale of 25% larger than life-size. Id. at§
2. Detmers began working on the sculptures. Id. However, when the Dunbar
Resort still had not been built by the late 1990’s, Detmers stopped working on the
sculptures. Id. Bubsequently, after several months of negotiations, Detmers and
Costner entered into a binding contract dated May 5, 2000, addressing the parties’ ‘
rights wit_h regard to the sculptures. Id. at 19 3-4. Detmers completed the
sculptures, and ultimately they were placed on a property called “Tatanka,” which
Costner owned and intended for the resort. Id. at § 5. Tatanka included a visitor

center, gift shop, café, interactive museum, and nature walkways. Id.
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B. Previous Action and Appeal.

In the previous action, Detmers sued Costner over paragraph 3 of their May
5, 2000 contract, which provides:

Although I (Costner) do not anticipate this wiil ever arise, if The
Dunbar is not built within ten (10) years or the sculptures are
not agreeably displayed elsewhere, 1 will give you (Detmers)
50% of the profits from the sale of the one and one-quarter life
scale sculptures after I have recouped all my costs incurred in
the creation of the sculptures and any such sale. The sale price
will be at our above standard bronze market pricing. All
accounting will be provided. In addition, I will assign back to
vou the copyright of the sculptures so sold (14 bison, 3 Lakota
horse and riders).

Detmers claimed that she did not agree to display the sculptures “elsewhere”
pursuant to paragraph 3 of the contract, because she did not agree to display the
sculptures at Tatanka in the absence of the Dunbar Resort. Id. at § 11. In his
proposed findings of fact and conclusions of law in the prior action, Costner asserted
that the parties “agreed to Tatanka as a permanent site for the sculptures
regardless of The Dunbar Resort.” (Defendant's Proposed Findings of Fact &
Conclusions of Law in CIV. 09-60, PFF ¥ 55). According to Costner, the agreement
was that the sculptures were to remain at Tatanka “for all time” (Id. at PFF 7 42
& 58).

The trial court adopted Costner's assertions and found that Tatanka was to

be the “final display arvea for the sculptures” and that the parties agreed to

“permanent display of the sculptures at Tatanka” under paragraph 3 of their

{04821340.1} B
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contract. (T'rial Court’s Findings of Fact & Conclusions of Law in Civ, 09-60, CL
14); Detmers, 2012 SD 35, 9 10, 814 N. W .2d at 149 (“The circuit court concluded
Detmers agreed, as demonstrated by her conduct and actions, to permanent display
of the sculptures at Tatanka”). The trial court also found that Costner intended to
build the resort and was continuing to try and build it. (Trial Court's Findings of
Fact & Conclusions of Law in Civ. 09-60, CL § 9). The South Dakota Supreme
Court affirmed the trial court. Detmers, 2012 S.D. 35, 814 N.W.2d 146,

C. Post-Appeal.

In the years that followed the prior action and appeal, it is undisputed that
Costner never built the Dunbar Resort and sold all of the property he intended for
the resort with the exception of the real estate where the sculptures are displayed
(i.e., Tatanka). In the fall of 2021, however, Costner listed the Tatanka real estate
for sale. The real estate listing expressly excludes the sculptures and states they
“will be relocated by seller.”

As a result, Detmers brought this action against Costner. Count 1 alleges
that the real estate listing constitutes an anticipatory repudiation of the judicially
determined agreement to permanently display the sculptures at Tatanka. Count 2
requests a declaratory judgment that Costnet’s relocation of the sculptures would
constitute a breach of the judicially determined agrecment to permanently display

the sculptures at Tatanka.
{04821140.1) - .
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ANALYSIS

An anticipatory repudiation or constructive breach occurs when a party
unequivocally indicates that he or she will not perform when performance is due.
Unton Pacific R.R. v. Certain Underwriters at Lloyds of London, 2009 3.13. 70, 7 39,
771 NW.2d 611, 621; Weitzel v. Sioux Valley Heart Partners, 2006 8D 45, 9 31, 714
N.W.2d 884, 894 (additional citations omitted). An anticipatory repudiation' allows
the non-breaching party to “treat the repudiation as an immediate breach of
contract and sue for damages.”! Union Pacific E.R., 2009 8D 70, § 39, 771 N.W.2d
at 621; Weitzel, 2006 S5.D. 45, § 31, 714 N.W.2d at 894.

Ordinarﬂy, an anticipatory repudiation is a question of fact. 23 Williston on
Contracts § 63:45 (4th ed. 2000). However, “[an] exception applies where the
repudiation is in writing, and where the terms are unambiguous, in which case a
court may resolve the issue of repudiation as a matter of law.” Id.; see also DiFolco
v. MSNBC Cable L.L.C., 622 F.3d 104, 112 {(2nd Cir. 2010). Because Costner’s real
estate listing 1s an unambiguous writing, this Court can determine the issue of
anticipatory repudiatioﬁ as a matter of law. Byre v. City of Chamberlain, 362
N.W.2d 69, 75 (S.D. 1985) (Announcement in a newspaper whereby a party
indicated its intent not to perform a contractual obligation in the future constituted

an anticipatory breach); 23 Williston on Contracts § 63:45 (4th ed.); see also Rhodes

1 In addition to damages, a breach by repudiation “may give rise to other remedies.”
Restatement (Second) of Contracts § 236 cmt. a (1981).

{04821 140.1) -5-
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v, Davis, 628 Fed. Appx. 787, 790 (2d Cir. 2015) {unpublished) (“While the question
of anticipatory breach is generally for the jury, where, as here, the relevant
communications are in writing and unambiguous, the issue may be decided as a
matter of.law”).

This Cowrt is bound by the findings of the trial court as affirmed by the
Supreme Court regarding the parties’ agreement to “final” and “permanent” display
of the sculptures at Tatanka? Such "permanent” and “final display” imposes an
ongoing obligation to display the sculptures at Tatanka, the location determined to
be agreed upon by the parties under their contract. Accordingly, Costner's real
estate listing and statement concerning relocation of the sculpfures from their
permanent place of display at Tatanka constitutes a repudiation of the parties’
agreement ag a matter of law.

Despite the findings of the trial court, as affirmed by the Supreme Court, and
Costner’'s representations in the prior proceedings, Costner now argues that
“permanent” should be interpreted as allowing him to unilaterally relocate the

sculptures whenever and wherever “he sees fit” or that his agreement to

* The trial court did not arrive at the permanency of the parties’ agreement sua
sponte. Instead, it was Costner who repeatedly made that assertion in his proposed
findings of fact and conclusions of law in the previous action. In his praposed
findings, Costner used term “permanent” at least five different times in conjunction
with the display of the sculptures at Tatanka. In addition, Costner asserted the
agreement was for the sculptures to remain at Tatanka “for all time.”

{04821 140 1} -6 -
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permanently display the sculptures at Tatanka discharged him from any future
obhigations. However, any assertion by Costner in this action that the agreement, to
display the sculptures at Tatanlka was temporary, discretionary, or already fulfilled‘
18 clearly inconsistent with Costner’s judicially adopted assertion that the parties’
agreement was for permanent display and, if adopted by this Court, would create
inconsistent legal determinations. Such a determination would impose an unfair
detriment to Detmers, whose agreement to display the sculptures would be found to
have been permanent in one action, but temporary in a subsequent action,
depending upon what was expedient for Costner. Therefore, Costner is estopped
from asserting his agreement with Detmers was temporary or discretionary. Hayes
v. Rosenbaum Signs & Outdoor Adv. Co., 2014 5.D. 64, 9 12-20, 853 N.W.2d 878,
883 (party was judicially estopped from deriving a new position that was contrary to
what had previously been judicially adopted).

Secondarily, Costner argues that Detmers’ claims are barred by the doctrine
of res judicata. Res judicata consists of two preclusion concepts: issue preclusion
and claim preclusion. Piper, 2019 SD 65, § 22, 936 N.W.2d at 804; Robnik, 2010 5D
69, § 15, 787 N.W.2d at 774 Issue preclusion forecloses re-litigation of a matter
that has been previously litigated and deacided. Robnik, 2010 SD 69, § 15, 787
N.W.2d at 774. Claim preclusion, on the other hand, “refers to the effect of a

judgment in foreclosing litigation of a matter that never has been litigated, because
{0482 140.1) -7 -
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of a determination that it should have been advanced in the earlier suit.,..” Piper,
2019 SD 65, § 22, 936 N.W.2d at 804; Robnik, 2010 SD 69, § 15, 787 N.W.2d at 774.
In determining whether claim preclusion bars a subsequent action, “it is the
underlying facts which give rise to the cause of action that must determine the
propriety or necessity of presenting a specific issue within the prior proceedings.”
Lewton v. MeCauley, 460 N.W.2d 728, 731 (8.D. 1990).

Indeed, “[flor purposes of res judicata, a cause of action is comprised of the
facts which give rise to, or establish, the right a party seeks to enforce.” Nelson v.
Hawkeye Sec. Ins. Co., 369 N.W.2d 379, 380 (S.I}. 1985); Black Hills Jewelry Mfg.l
Co. v. Felco Jewel fndus. Inc., 336 N.W.2d 153, 157 (58.D, 1983). Four elements
mﬁst be satisfied in order to apply res judicata: (1) the issue of the prior
adjudication must be identical to the present 1ssue, (2) there must have been a final
judgment on the merits 1n the previous case, (3) the parties in the two actions must
be the same or in privity, and (4) there must have been a full and fair opportunity to
litigate the issues in the prior adjudication. Dakota, Minnesota & Eastern I.R.
Corp. v. Acuity, 2006 8D 72, § 17, 720 N.W.2d 655, 661; Staab v. Cameron, 351
N.W.2d 463, 465 (5.D. 1984).

The issue in the prior case was whether the parties agreeably displayed the
Sculptures “elsewhere.” Detmers, 2012 SD 35, 4 10, 814 N.W.2d 146, 149. At that

time, Tatanka was located on the same property that Costner intended for the
{04821140.1) -8.
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Dunbar Resort, Detmers, 2012 5.D. 35, § 5, 814 N.W.2d 146 at 148, and Costner
maintained that he still intended to build the resort on that property. (Trial Court's
Findings of Fact & Conclusions of Law in Civ. 09-60, FF § 9). Detmers asserted she
did not agree to the plaéement of the sculptures in the ultimate absence of the
resort. Detmers, 2012 8.D. 35, § 11, 814 N.W.2d at 149. Costner, on the other hand,
claimed the agreement was to permanently display the sculptures at Tatanka |
regardless of whether the resort was built. (Trial Court’s Findings of Fact &
Conclusions of Law 1n Civ. 09-60, CL J 9. As a result, the 1ssue of whether Costner
could unilaterally move the sculptures from Tatanka to some other location was ﬁot
at issue or litigated in the prior action. Thus, the issue preclusion component of res
judicata is not implicated in this action.

The claim preclusion component of res judicata is also inapplicable. There is
no evidence whatsoever that Detmers or anyone else “knew or should have known”
Costner planned to sell all of the real property intended for the resort and relocate
the sculptures from Tatanka to some other site. Dakota, Minnesota & Eastern R.R.
Corp. 2006 5D 72, 1 20, 720 N.W.2d at 662 {(holding claim preclusion had heen met
when party “knew or should have known” of the existence of facts in the prior
action). Because the prior action dealt with whether Costner and Detmers agreed to
permanently display the sculptures et Tatanka, even in the ultimate absence of the

resort, the tasue of whether Costner could unilaterally relocate the sculptures from

{04521140.1) -9 -

APP. 116



Case Number: 40CIV22-000017
Plaintiff's Proposed Memorandun: and Order

Tatanka was irrelevant. flobnik, 2010 SD 69, 4 20, 787 N.W.2d at 775 (claim
preclusion did not bar subsequent action where the issue raised would not have
been relevant in the prior action). Indeed, the facts giving rise to this action had not
occurred until many years after the prior action and appeal had concluded.

Finally, Costner argues that Detmers’ action is not ripe until he actually sells
the property or relocates the sculptures. The policy underlying anticipatory
repudiation, however, is to allow the non-repudiating party to elect to treat the
repudiation as a breach, as opposed to waiting for an actual breach to accur, Union
Pacific R.R., 2009 8D 70, 9 39, 771 N.W.2d at 621; Weitzel, 2006 8.1D. 45, ¥ 31, 714
N.W.2d at 894, When Detmers elected to treat Costner’s repudiation as a breach, |
her cause of action became ripe for adjudication. Perry Capital LLC v. Mnuchin,
864 F.3d 591, 632-633 (D.C. Cir. 2017) {citing Franconia Assocs. v. U.S., 536 U.S.
129, 143 (2002) (holding anticipatory breach is a “doctrine of accelerated ripe.ness”
because it gives the plaintiff the option to have the law treat the repudiation as an
actual breach).

Detmers’ alternative claim for declaratory judgment is also ripe. Requests
for declaratory judements, like claims of anticipatory repudiation, do not require a
party to wait until they suffer actual harm. Kneip v. Herseth, 214 N.W .2d 93, 96
(5.D. 1974) (“The hberality to be afforded the construction of the Declaratory

Judgment Act, because of its remedial goals, should allow, however, the decision of
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present rights or status which are based on future events when a good-faith
controversy is brought before the courts™).

In summary, paragraph 3 of the May 5, 2000 contract required the Dunbay
Resort be built within 10 years or the sculptures to be agreeably displayed
elsewhere. The trial court in the prior proceeding found that the parties had agreed
to the permanent display of the sculptures at Tatanka, and that finding was
affirmed by the South Dakota Supreme Court. This Court is bound by that finding
and, as a result, can conclude as a matter of law that Costner placing the real estate
for sale and stating his intention to relocate the sculptures constitutes a repudiation
of the parties’ judicially determined agreement. Now, therefore, it 1s hereby

ORDERED:

(1}  That the Plaintiff's Motion for Summary Judgment is granted as to her
claims for anticipatory repudiation and declaratory judgment;

(2)7 That the Defendant’s Cross-Motion for Summary Judgment is denied;
and

(3)  That the parties should attempt in good faith to reach an agreement
with regard to the details related to the sale of the sculptures as provided by
paragraph 3 of the May 5, 2000 contract, or schedule a hearing with the Court to

the extent the parties are unable to reach an agreement.
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Dated this __ day of August, 2022,

BY THE COURT:

Hoaonorable Eric Strawn
Circuit Court Judge

ATTEST:

, Clerk

Deputy

{04821140.1) -12 -
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CERTIFICATE OF SERVICE
I cértify that on the Ist day of August, 2022, a copy of the foregoing was
electronically filed and served through the Odyssey File and Serve system upon the
following individual:

Marty J. Jackley

Catherine A. Seeley
GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

111 West Capital Ave., Suite 230
Pierre, 8D 57501
mjacklev@gpna.com
cseeley@gpna.com

(605) 494-0105

/s! Andrew R. Damgaard
One of the Attorneys for Plaintiff
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STATE OF S0OUTH DAKOTA ) iN CIZCUIT COURT

UNTY OF LAWRhNCE ) FOURTH JUDICIAL CTIRCUIT

R L A T R 2 R R R R

PECGAY DETMERS AND DETMERS ) Civ. 0S-60
STTIT0S, TN, , )
1
i
Plaintiffe, )
) FINDINGS Q' FACT AND
va, ) CONCLUSIONS OF LAW
)
KEVIN COSTNER AND )
THE DUNBAR, INC )
)
Defendants. ]

****iki\**k?{******k***.’r*':\i’c)\'k.kJ‘i*w*k*-i\i.i***.’t-&k**"k***kkk***‘kk***%**

A trial to the Court was held on February 22 and 23, 2011,
at the courtroom of the Lawrence County Courthouse, Deadwood.
Plaintififs appeared personally and by counsel, Me. A. Rugsell
Jaaklow and Mr, Andrew R, Damgaard, Sjous Falls. .Defendants
appeared perscnally and by counsel, Mr. James S. Nelson and Mr,
Kyle L. Wiese, Rapid City. The Court having heard tiie testimony
of witnegses and having reviewed the briefs and exhibite, iszsues
the following FINDINGS OF FACT AND CONCLUSIONS OF LAW.

FINDINGS OF FACT:

1. Any Finding of Faclk may be deemed to be a Conclusion

of Law and any Conclusion of Law may be deemed to be a Finding

af Fact.

2. The Court's Memorandum Decision dated (;?“k;zéy'f/f,
= )
is herein incorporated by this refevence.

3. Beginning in the 19908, XKevin Costner envisioned

building a five-star hotel and regort on real propér y?q_wr



Deadwood. This resort was to bz named after one of his movie
characters and called The Dunbar.

4. Costney plamed to include sculptures of hison at the
entryway to the hobtel.

5. Costner commissioned artist Peqgyy Detmers to build the
bison sculptures. The finsl plans for the sculptures called for
14 bisen and 3 Lakota warriors mounted on horseback. The
gculptures are 25 percent larger than life scale.

5. "The partiés agreed that Detmers would be paid $250, 000
and would receive royalty righte in fine art reproductionsg of
the sculptures that were to be marketed and sold at the gift
shop/gallery at The Duubar hotel.

T In the late-1990s and the early part of 2000, Detwmers
gstopped working on the sculptures because The Dunbar had not
been built. Detmers and Costner negotiated additiocnal
compensation to Detmers in exchange for completion of the
sculptures and entered into an express written contract on May
5, 2000. The contract provided an additional payment of $6&0,000
for Detmers (increasing her total compensaticn for the
gculptures to $310,000), royalty rights on reprocucticns, and
display of the sculptures. This contract is at the center of
the partiesg’ current dispute, and paragraph 3 provides:

Although I do not anticipate thie will ever arise, if

The Dunkar ig neot built within ten (10) years or the

sculptures are not agreeably displayed elsewhere, I
will give you %50% of the profits from the sale of the
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one and one-guarter life scale sculptures after I have

CA
.1 Lthe creation of the
th

vecouped all my cosis incurred i

sculpbures and any such sale, The sale price will be
all our  [sdoel sbove slandood boomzs merkel  pricing.
Al) acoounting will be provided. Iin addition, ¥ will

I
azsign hack to vou the <copyright of the sculphures so
s#old (14 bison, 2 Lakobta horse and riders) .

8. Because the resort had not been built in the sarly
20008, the parties began looking for alternate locations Lo
display the sculptures pursuant to a display reguirement in
paragraph 4 of the May 5, 2000 agreement. Detmers considered
locations in Hill City, while Costner consider locaticons in and
around Deadwood.

9. Ultimately, Costner realized that he could place the
sculpbures on a portion of the real property he owned and
intended for The Dunbar.

10, Costner called Detmers on January 23 ov 24, 2002 to
let her know that he was cousidering placing the gculptures at a
gite on The Dunbar property. At chat location, Costner knew he
could dedicate a site for the sculptures and provide Lhem with
protection, somesthing that several of the temporary locations he
considered could not.

11.. Detmers received a phone call from Costner cn January
23 or 24, 2002.

1Z2. On January 28, 2002, the project’s architect, Patrick

Wyss, sent a letter to Costner confirming the beginning of Lthe
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design process on Lthis project, which came Lo be known as
Tatanka.

13. Wyas was instructed by Costner tno keep Detmers
informed and involved. PBegioning in June 2002, Detmers was
influential in the plavemeni: of the sculptures on the Tatanka
property.

14. In March 2003, the “mock-up* of the sculpture
placement began. Numerous photos were admitted into evidence
depicting Detmers’ involwvement in the “mock-up” and final
placement of the sculptures.

15. The Court finds that the use of the “mock-ups” was
Detwers’ itdea. Bgsentially this entalled placing temporary
plywood cut-outs of the sculptures where the final sculptures
would ultimately be installed. Using these wood “wmock-ups,” the
design could be easily changed and rearranged before the final
sculptures had been delivered for placement, Through the use of
the “mock-ups” the exact location of each piece could be
pinpointed using GPS technology and staking for final placement
of each sculpture.

16. Costner ceded many decigions to Detmers because, as
the artist, she “had a place of authority” and “heavy influence”
regarding sculpture placemant.

17. Numerous media articleg Lfrom 2002 and 2003 guote

Daetmers as being "excited” and “relieved” about the sculptures
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placement at Tatanka. Those same articles characterize Tatanka
as & “stand-alone” entity, corplectely separate from The Dunbar.
18, Tatanka consists of a wvigitor's center wikth a gift
shop and café, intervactive mugesum, nature walkways, and the
sctlplbures.
18. Costner Spent approximately $6,000,000 building this
attraction.

20. Tatanka wasg dedicated and had its public grand opening

ot June 21, 2003. Beth Costner and Detmers spoke at the grand

opening.

21. In December 2008, Detmers hrought suil against Costner
alleyging breach of contract. In her prayer for velief she
requested specific performance. She alleges that Becauze The

Dunbar was not bullt within ten years and the sculptures are not
agreeably displaved elsewhere she is entitled to 50 percent of
the proceeds from the sale of the sculptures.

CONCLUSIONS OF LAW:

. The Court hag jurisdiction over the subject matter and
personal jurisdiction over the parties.

2. As this Court has previougly ruled, the terms of this
conkbtract are clear and unambiguous. Memorandum Decision and
Order at 5. {December 17, 2010} {("The contract language is not
ampiguous.”). Said Memcrandum Decision 1s incorperated herein

by this reference.
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2 Whern terms are unambigucus, courts construe contract
terms using the plain and ordinary meaning of the words.
Kjerstad Realty, Inc. v. Bootjack Ranch, Inc., 2009 s» 93, 4
Lo-21, 774 NW2d 797, 800-01; Pirudential Rahler Realtars v,
Schmitendorf, 2003 S0 148, Y% 10-11, 673 MW2d 663, €66 (" [T]his
Court will apply the '‘plain and ordinary meaning’ of the
disputed term.” {cther citations omitted)).

4, *Elsewhere,” as used in the contract, clearly means at
a site other than The Dunbar. This ig in accord with the
regular meaning of that term. See Brack’s Law DIcriowary 468 (5tch
ed, 1879} (defining elsewheré as “in another place; in aoy other
place”) ; WensTER' S NEw COLLEGIATE UIcrrionary 404 {(9th ed. 1906)
(defining elsewhere as ™in or to ancother place”) .

5. Because The Dunbar hags net been builb, any gite is
elsewhere, 1.e., somewhere other than The Dunbar. The placement
of the sculptures at Tatanka is elsewhere. It is “in another
place!,]” separate and distinct, from the non-existent Dunbar
hotel and regort.

G. In determining whether Costner and Detmers agreed to
the aculptures’ placement at Tantanka, the conduct of the
parties is controlling, See Weller v. Spring Creek Resort, 477
NWz2d 839, 841 (5D 1991) (recognizing that the existence of an
implied contract is determined by the parties conduct); see also

Fuffman v. Shevlin, 72 NW24 852, B35 (5D 1955) (considering “all

[#)]
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the circumstarices surrounding the exszcution of the writing and
the subsaquent ackts of the parties” when determining the
parties’ intent)

Fa Because the lzsue in hhils cese, whether the sculptures
were agresably displayved elsewhere, requires the Court to
determine if the parties made an agreswment beyond that which is
necessary to create the May 5, 2000 contract, the law of implied
contracte is applicable. The Court mu=t determine whether the
parties’ words, actions, and naon-acbions constituted a further
agreement, i.e, an implied contract, regarding the placement of
the sculptures somewhere obther than The Dunbar. See In re
Kestate of Regennitter, 1999 50 26, § 12, 589 NW2d 920, 924 (“We
lock to the totality of the parties! conduct to learn whether an
implied conbract can he found.” {other citations omitted)},
Weller, 477 NW2d at B41.

8. The language of the contract contemplates that The
Dunbar may not be built. The gentract states, “[a]lthough I do
not anticipate this will ever arise, if The Dunbar is not built
within ten (10) years . . . .” Therefore, the contract
acknowledges the fact that The Dunbar may not be built.

Iy Tegstimony from Costner and others associated with The .
Dunbar and Tatanka projects indicates thal although Cestner has

been attempting to build The Dunbar for years, and continues to
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try te build it, he never promised Detmers or anyone else that
1t would actually be built,

10. Any reliance by Detmers on a promlss or guarantee,
from Costner or hig associates, thal The Dunbar would be bhuilt
is unreasonable, See Vander Heide v. Boke Ranch, Inc., 2007 8D
69, § 30, 736 Nwad 824, 834 (finding that *alleged reliance was
not in any way justified’ (citing Werner v. Norwest Bank Soukh
Dakota N.A., 499 NW2d 138, 141-42 (3D 1993)}); Garrett w.
BankWest, Inc., 459 NW2d 833, 848 (SD 1990) (rejeckting a
promissory esteppel claim because the alleged reliance was
unreasonable) .

11, Petmers actions foliowing the decision to place the
sculptures at Tatanka indicate that she agreed to display them
alt that location. Detmers was notified of the plan to place the
sculptures at Tatanka in January 2002, she was involved as part
of the construction team, she had significant involvement in the
“mock-up” and placement of the sculptures in early 2003, and she
gave a speech at the Tatanka grand opening in June 2003.
Detmers documented her involvement in this project by use of her
own photographer during the construction of Tatanka.

12, Detmers testified that she never told Costner that she

disagreed with the placement of the gculptures al Tatanka:

Qs s %3 I asked you, did you ever personally tell
Kevin that you did not want the sculptures at Tatanka?
A Az I never thought it would be a stand-alone

thing, so I never --
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Q¢+ You didn't tell him, did vou.

M I teld him - T kept asking him, “Is ths Dunbar

golng bto be here?’ and he said, “Yes.” I go, “Okay."
Tr. Trans, Vol. 1, 85:7-13 {(Februvary 22, 2011). Detmers did not
directly angwer the gquestion posed by Costusr’s counsel
regarding whether ghe told him that shs didn’'t want the
sculptures at Tatanka, but based on the Court’s observation of
the witness during cross-examination, the Court finds that she
did not make any definitive statement to Costner stating that
she did not want the sculptures placed at Tatanka. Furthermare,

Costner testified as follows on the same issue:

G So at any time then did Peggy cver just tell you

flas ont, I objech to [latanka] . T dom't want to do
it I odon't agres”?
A: No.

Tr. Trans. Vol. 2, 343:21-24 (February 23, 2011).

13, Mer gignificant involwvement in the Tatanka projecl anq
her failure Lo tell Costner or anycne else that she did not
agree with placement at Tatanka indicate that she was agreeable
to the sculptures' placement at Tatanka for the long term,

14, Costner’s funding and bhuilding of Tatanka is further
evidence‘of an agreeable display. It is unreasonable to think
that Costner would expend millions of dollars in creating this
attraction if the parties did not agree that this would be the
final display area for the sculptures. To conclude that this
was a unilateral decision by Costner that was not agreed upon by

Detmers would cause an absurd resulb; namely that Costner weuld
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have spent $6,000,000 to place the sculpbures at Tatanke and if
The Dunpar was not bullL, the sculptures be moved comeplace else
that was agreeable Lo them both or that the sculpturves be sold
upon etmers’ demand.  This Couvrt canaob endorse such an abgurd
result.  See Nelson v, Schellpfeflfer, 2003 8D 7, § 8, 658 nw2d
740, T43.

15. Costner has fully performed under the terms of the
contract. The words, actions, and inactions of both parties
indicate an agreement to the display of the sculptures at
Tantanka.

16. Detmers has Lailed to prove that Coster breached the
May bH, 2000 contracl.

Therefore, it is hereby CRDERED:

That Detmerg’ prayver for reliel i1s DENIED.

Ceunsel for Costner shall prepare a Judgment consistent
with the Court’'s Findings of Fact and Conclusions of Law and
Memorandﬁm Decigion wit%%g 14 days.

Dated this_é;ZJEi/ég; of June, 2011.

BY’%ff COURT: ////
7] g

!a[mf Randal}
ircuit Covzp

ATTEST !

(w &3ﬁﬁw(if§§;jinkﬂﬂhl’

f&¥//ﬂf Couf@

v

DepuLy

10
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CERTIFICATE OF SERVICE

The undersigned hereby certifiles that she sexved a trus and
corveect copy of the FLNDLINGES OF ZACYT AN CONULUBLONG OF LANW in the
above entitled matter upon the persconsg herein next designated all
ont the date helow shown, by depesiting a vopy therecf in the
=g Mail at Deadwood, Soulbh Dakota, postage prepaid, in
envalopes addresgged to seid addisagess, Lo-wit:

Mr. A. Russgell Janklow
Mr. Andrew R. Damgaard
Attorneys alt Law

1700 W. Russell Strect
Sioux Falls, SD 57104

Mr. James 5. Nelson

Mr. Kyle 1,. Wiese
Attorneys at Law

P.0. Box 8045

Rapid City, 8D 57709-8045

which addresces are the Jast addireasos of the addryesgess hnown to
the subsoribenr,

Dated this Jéﬁy%lday of June, 2011.
nd kLo

Cindy Gagkle
Scheduling Clerk

1.1
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) SS.
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
PEGGY A. DETMERS and )i Civil No. 09-60
DETMERS STUDIOS, INC., a )
South Dakota corporation, )
)
Plaintiffs, ) DEFENDANTS’ PROPOSED
) FINDINGS OF FACT AND
VS. ) CONCLUSIONS OF LAW
)
KEVIN COSTNER and )
THE DUNBAR, INC,, a )
South Dakota corporation, )
)
Defendants. )

 "'The zbove-entitled action was tried to the Court without a jury in Deadwood, South
Dakota, on February 22-23, 2011, Plaintiff Peggy Detmers (“Detmers”) appeared in person and
through her attorneys, A, Russell Janklow and Andrew R. Damgaard of fanklow Law Firm, Prof.
LLC, of Sioux Falls, South Dakota, and Defendant Kevin Costner (“Costner”) appeared in
person and through his attomeys, James 3. Nelson and Kyle L. Wiese of Gunderson, Palmer,
Nelson & Ashmore, LLP, of Rapid City, South Dakota.

The Court has examined the record, including the sworn testimony and stipulated
exhibits, has reviewed the briefs, and heard oral argument in this matter. After weighing all the
evidence, the Court now makes and enters the following findings of fact and conclusions of law.
Any conclusion of law may be deemed to be a finding of fact or vice versa and shall be
appropriately incorporated into the findings of fuct or conclusions of law as the case may be.

FINDINGS OF FACT
. The parties entered into an agreement on May 5, 2000, regarding 17 bronze buffale

sculptures (“‘sculptures™).

413073 /02281.0018
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2. The agreement requires the sculptures to be displayed at The Dunbar resort within ten
years of the May 5, 2000, contract or to be “agreeably displayed clsewhere.” Exhibit 14.

3. The Dunbar was not built within ten years of their contract and has not yet been built
at the present time.

4. Both Detmers and Costner reviewed altemate locations for the sculptures in 2001.
T.T. Vol. 2 at 315-16; Exhibits 4-6.

5. The only issue at trial is whether the sculptures are “agresably displayed” at Tatanka
pursuant to paragraph 3 of the May 5, 2000, agreement.

6. Detmers’ story changed from deposition to trial. T.T. Vol. 1 at 194.

7. Detmers’ testimony is not credible or truthful and is afforded less weight than

Costner’s.

8. Costner’s testimony was truthful, credible, and substantiated by the exhibits and
testimony of Pat Wyss,

9. Pat Wyss's testimony was truthful and credible.

10. Costner’s testimony is consistent with his deposition testimony. T.T. Vol. 2 at 322.

11. While staying at the Deadwood Holiday Inn in January 23 or 24, 2002, Costnet
telephoned Detmers and discussed with her the concept for displaying the sculptures on the
Dunbar property, the site now known as Tatanka. T.T. Vol. 2 at 315-21, 347, T.T. Vol. 1 at 97,
120.

12. During that January 2002 telephone call, Detmers and Costner agreed to permanently
display the sculptures on the Dunbar property as a stand-alone, independent attraction. T.T. Vol.

2at315-21,347;, T.T. Vol. 1 at 97, 120.

[RS]
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13. During this telephone call, Detmers “agreed to have [her] sculptures at the Dunbar™
and that she “knew about the project and that the buffalo [were] going to go up on the Dunbar
property.” T.T. Vol. 1 at 120; see id at 97 (Detmers testified that during the January 23 or 24,
2002, telephone convers_ation, it was the Dunbar property location that was discussed.).

14. On the same day Detmers agreed to the placement at Tatanka, Costner contacted Pat
Wyss seeking an estimate and telling Wyss to ensure Detmers be involved in project. T.T. Vol.
1 at 197, 200-01; T.T. Vol. 2 at 320, 325; Exhibit 23,

15, Pat Wyss confirmed that Costner spoke with Detmers on January 23 or 24, 2002,
regarding the concept of Tatanka. T.T. Vol. [ at 197.

16. Pat Wyss kept Detmers involved in the process as diregted by Costner. T.T. Vol. 1 at
179, 208-10.

17. Wyss and Costrer had an “open-door policy,” and Detmers could be involved “as
much as she wanted.” T.T. Vol. 1 at 179, 208-10.

18. On January 29, 2002, Pat Wyss forwarded a Tatanka site proposal to Costner.
Exhibit 25.

19. During February 5-6, 2002, before Costner gave authorization to proceed with
Tatanka, Pat Wyss was in contact with Detmers at least twice. Exlubit 20, 21; T.T. Vol. 1 at
208-209.

20. During February 5-0, 2002, and before receiving authorization to proceed, Pat Wyss
discussed the concept of Tatanka with Detimers over the phone and Detmers stopped by to see
the drawings. Exhibits 20, 21; T.T. Vol. 1 at 178, 201-02,

21. Detmers verified she had contact with Pat Wyss, T.T. Vol. | at 114-17; T.T. Vol. 1 at

178, 201-02; Exhibits 20, 21.
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22. Detmers was aware of the concept for Tatanka and agreed to it in January 2002,
before Costner gave Wyss authority to proceed on February 18, 2002, T.T. Vol. 1 at 114-17;
T.T. Vol. 1 at 178, 201-02; Exhibits 20, 21.

23. In February 2002, Pat Wyss included Detmers Studio in the Project Directory for
Tatanka. Exhibit 19; T.T. Vol. | at 212.

24, On March 27, 2002, Costner sought Detmers’ advice in rearranging the sculptures at
Tatanka by telling Pat Wyss to talk with Detmers. Exhibit 27, 30; T.T. Vol. 2 at 211.

25. Costner, Wyss, and Detmers had “lots of meetings” together about Tatanka, T.T.
Vol. [ at 218-19.

26. Wyss and Detmers had a cordial relationship. Id. at 207.

27. Detmers was “excited” about Tatanka and was relieved when she saw what was
planned. Exhibit 32 (Rapid Cify Journal on April 23, 2002).

28. Detmers thought Tatanka was “very impressive.” Exhibit 37 (People magazine
article).

29. The newspapers and magazine articles published from January 2002 through August
2003 substantiated Costner’s testimony that Tatanka is a permanent, stand-alone site for the
sculptures and has “taken on a life of its own.” Exhibit 38 (June 21, 2002, Black Hills Pioneer),
Exhibit 44 {Rapid City Journal, March 8, 2003); Exhibit 73 (fune 18, 2002, Black Hills Pioneer).

30. On June 26, 2002, Detmers requested and received a conference call regarding
Tatanka. Exhibit 35; T.T. Vol. 1 at 215.

31. On June 28, 2002, Detmers faxed Pat Wyss and directed the placement of the

sculptures at Tatanka. Exhibit 39; T.T. Vol. | at 218.

APP. 135



32. In July 2002, Detmers was provided updated conceptual models of Tatanka when
they were completed. Exhibit 36; T.T, Vol. | at 125.

33. Costrer and Detiners placed egg-carton mockups of the sculptures at the Tatanka site
which was a significant, added expense further substantiating that Tatanka was an “agreeable”
location for permanent display of the sculptures under paragraph 3 of the May 3, 2000,
agreement. T.T. Vol. 2 at 334

34. In January or February 2003, Detmers and Costner spent two to three days placing the
egg-carton mockups at Tatanka. T.T. Vol. | at 132-33,

35. Costner and Detmers “mutually” placed the mockups and sculptures at Tatanka.

.. Exhibit 39; T.T. Vol. 1 at 135; 126-27 (Detmers directed where the mockups would go). .

36. Costner and Detmers placed the sculptures at Tatanka for approximately seven days
in March 2003, Exhibits 52-57, 61; T.T. Vol. | at 205; T.T. Vol. 1 at 137-39.

37. Costner and Wyss “ultimately followed” Detmers’ advice and relied on her when
deciding how to place the sculptures on the cliff. T.T. Vol. I at 112,

38. The sculptures are placed at Tatanka as Detmers wanted. T.T. Vol. 1 at 125.

39. Detmers’ drawings and models were used to place the sculptures at Tatanka. Exhibit
31,33, 34, and 63; T.T. Vol. [ at 98-99, 124, 144, 214,

40. Detmers was “making decisions™ at Tatanka and had influence in the concept and
design of Tatanka and the sculptures placement there. T.T. Vol. 1 at 123; T.T. Vol. 2 at 332.

41. Detmers was “glad to be a part of Tatanka.” Defendants’ Exhibit C.

42, Costaer was never certain that The Dunbar resort would exist and believed that the

sculptures would be at Tatanka “for all time.” Exhibit 78.
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43. Costner and Detmers documented Tatanka: Story of The Bison by taking pictures and
making 2 video to commemovate and document the creation of Tatanka. Exhibit 79.

44. Detmers hired a photographer to take pictures at Tatanka, and the pictures were
placed on Detmers’ website as a way to market her work. T.T. Vol. 1 at [31-32.

45, Detmers knew in 1996 that The Dunbar “wasn’t going to happen.”™ T.T. Vol. 1 at §3.

46. Detmers was not guaranteed The Dunbar resort would be built and she knew The
Dunbar may not be built. /4. at 80-82.

47. Costner did not guarantee The Dunbar would be built. T.T. Vol. 2, at 279,

48, Wyss confirmed The Dunbar resort was never guaranteed and that Detmers was never
..told. The Dunbar would be built, T.T. Vol. 1 at 199,

49, Detmers knew Costner had been trying, unsuccessfully, to build The Dunbar resort
for over ten years. T.T. Vol. 2, at 276.

50. Detmers was not “kept out of the loop” and was an active participant in Tatanka.

51. Detmers knew of and agreed to Tatanka in January 2002,

52. Detmers and Costner “agreeably displayed” the sculptures pursuant to paragraph 3 of
the May 5, 2000, agreement. Exhibit 14.

53. The sculptures current location is “elsewhere” pursuant to paragraph 3 of the May 5,
2000, agreement.

54. Costner could have temporarily located the sculptures in Deadwood for no cost. T.T.
Vol. 2 at317:22

55. Detmers agreed to Tatanka as a permanent site for the sculptures regardless of The

Dunbar resort.
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56. Detmers never told Costner she did not want the sculptures at Tatanka. T.T. Vol. [ at
94-95: T.T. Vol. 2 at 343.

57. The newspaper articles, magazine articles, and opening ceremony speeches confirm
that The Dunbar was never guaranteed and that Tatanka was a stand-alone, permanent site for the
sculptures.

58. The scuiptures were to be at Tatanka “for all tirme.” Exhibit 78.

39, Any purported reliance by Detmers that The Dunbar would be built was not justifiable.

60. Costner spent approximately six million dellars to create Tatanka.

61. Costner owns zll the buffalo sculptures. Exhibit 14.

62. Detmers and Costner supported the placement of the sculptures at the Tatanka site in
the news media.

63. Both parties actively and agreeably participated in the opening ceremonies, by doing
interviews and giving speeches, among other things. Exhibit 78; Defendants” Exhibit C.

64. Plaintiff received more than $310,000 for her work on the sculptures. T.T. Vol. 1 at
79.

65. Inaccordance with paragraph 3 of the May 3, 2000, agreement, the sculptures are
“agreeably displayed” at the Tatanka site.

CONCLUSIONS OF LAW
1. The language of the May 3, 2000, agreement between the parties is not ambiguous.
2. The intent of the parties can be determined by the plain language used within the four

corners of the contract..

APP. 138



3. The preponderance of the evidence shows that Detmers and Costrner expressly agreed
that the sculptures are “agreeably displayed” at the Tatanka location pursuant to paragraph 3 of
the May 5, 2000, agreement, and Detmers conduct confirms this agreement.

4. Detmers, through her exhibited conduct, manifested assent that the sculptures ave
“agreeably displayed™ at Tatanka pursuant to paragraph 3 of the May 5, 2000, agreement.

5. Through Detmers® exhibited conduct and manifested assent, Detmers and Costner had
an implied in fact agreement that the scuipture are “agreeably displayed elsewhere” at Tatanka.

6. The Tatanka is a separate entity that owns 85 acres of iand. T.T. Vol. 2 at 249; see
Exhibit 37, 44 (noting Tatanka would be a separate entity and stand-alone site).

7. Tatanka site is “elsewhere” under the May 5_,_20[}0, agreement.

8. Detmers and Costner’s agreement to place the scuiptures at Tatanka was not
contingent on The Dunbar resort.

8. The Dunbar resort was never guaranteed to be completed.

10. Tatanka is “elsewhere” under the May 35, 2000, agreement.

11. Costaer justifiably relied on Detmers’ express agreement and her conduct, both
indicating that the sculptures are “agreeably displayed” at Tatanka.

12. Estoppel is a complete defense to Detmers” action.

13. The terms of the contract have been satisfied and Costner remains the owner of all
interests in the sculptures, including but not limited to copyrights, and he is not required to sell
his sculptures.

14. Pursuant to paragraph 3 of the May 5, 2000, agreement, Detmers and Costner
agreeably displayed the sculptures at Tatanka.

15. Detmers has failed to meet her burden.
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16. Even if Detmers has not acquiesced or otherwise agreed to display the sculptures at

Tatanka, the May 5, 2000, contract does not mandate or provide that Defendants must sell the

sculptures.
Dated this day of , 2011,

BY THE COURT:
Randall L. Macy
Circuit Court Judge

ATTEST:

Clerk of Courts

(SEAL)

G
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CERTIFICATE OF SERVICE

[ certify that on April 21, 2011, I caused to be sent U.S. mail, first-class postage prepaid,
a true and correct copy of Defendants’® Proposed Findings of Fact and Cenclusions of Law to;

Andrew R, Dampgaard
Janklow Law Firm, Prof. LLC
1700 West Russell Street
Sioux Falls, 8D 57104

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

ames 3. Nelson
P.O. Box 8045
Rapid City, SD 57709-8045

10
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
S5
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUT'L

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0

40C1V22-000017
PEGGY A DETMIIRS,
Phain(iff,
. PLAINTIFF’S STATEMENT OF
V. ' UNDISPUTED MATERIAL
FACTS
KEVIN COSTNER,

Defendant.
0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0~0~0-0-0-0-0-0-0-0

Pursuant to SDCL 9 15-6-56, the Plaintiff submits the following Statement of

Undisputed Material Facts in support of her Motion for Summaty fudgment:
STATEMENT OF UNDISPUTED MATERIAL FACTS

1.  In the early 1990's, Kevin Costner desired to build a five-star
international resort and casino in Deadwood, South Dakota. (Compl. ¥ 4; Answer,
3}

2.  The resort was to be named “The Dunbar” after one of Costner’s movic
characters. (6/28/2011 FF & CL, p. 2, Y 3).

3.  The resort would be located on property Costner owned north of
Deadwood and include sculptures of buffalo displayed at the resort’'s entrance. ({d.
at pp. 1-2, Y9 3-4; Delmers v. Cosiner, 2012 5. D). 35, § 2, 814 N.'W.2d 146, 147;

Compl. ¥ 5; Answer, § 3).

(047282151
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Case NMumber: 40CTY22-000017
Plaintiffs Statement of Undispuled Material Facts

4. Costner and South Dakota artist Peggy Detmers (“Detmers”) orally
agreed that Detmers would create the sculptures (collectively the “monument”).
(6/28/2011 I'F & CL, p. 2, 95; Detmers, 2012 8.D. 35 at 1 2, 814 N.W.2d at 147;
Compl. § 6; Answer, 1 3).

5. The monument was to consist of 17 buffalo and Lakota warrior
sculptures. (6/28/2011 FF & CL, p. 2, §5; Detmers, 2012 5.D. 30 at § 2, 814 N.W.2d
at 147; Compl. 9 5; Answer, ¥ 3).

6,  The sculptures were to be 25% larger than life-size and the overall
monument was to depict three Lakota warriors on horseback pursuing 14 buffalo at
a “buffalo jump.” (Deimers, 2012 S.D. 35 at q 2; 814 N.W.2d at 147).

7.  Aspart of her compensation, Detmers was to reccive rovalty rights in
reproductions marketed and sold at the resort. (7d.).

8. Detmers began working on the sculptures in the spring of 1994.
(Compl. 4 8; Answer, Y 5).

9.  However, by the late 1990’s, the resort had not been built. (6/28/2011
FF & CL, p. 2,1 7; Detmers, 2012 SD 35 at ¥ 2; 814 N'W.2d at 147; Compl. 1 9;
Answer, Y 5).

10. As a result, Detmers stopped working on the sculptures. (Id.).

11. After several months of negotiations, Costner and Detmers entered

into a binding contract. (Detmers, 2012 SD 35 at ¥ 3; 814 N.W.2d at 147-148).

1047282151} 2
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Case Mumber: 40CIV22-000017
Plainafi's Statement of Undisputed Material Facts

12. The contract provided Detmers additional compensation, clarified her
royalty rights on reproductions, and provided her with certain rights regarding
display of the sculptures. (Zd.).

13. Paragraph 4 of the contract required the sculptures be publicly
displayed at a suitable site if the resort was not under construction within three
years. (Aff. of Counsel Ex. B, ¥ 4).

14. Paragraph 3 of the contract provides as follows:

Although I [Costner] do not anticipate this will ever arise, if the
Dunbar 1s not built within ten (10) years or the sculptures are not
agreeably displayed elsewhere, [ will give you [Detmers] 50% of the
profits from the sale of the one and one-quarter life scale sculptures
after I have recouped all of my costs incurred in the creation of the
sculptures and any such sale. The sale price will be at or above
standard bronze market pricing. All accounting will be provided. In
addition, I will assign back to you the copyright of the sculptures so
sold (14 bison, 3 Lakota horse and riders).

Id. at 1 3.

15. Three years passed and the Dunbar still was not under construction.
(6/28/2011 FF & CL, p. 3, Y 8; Detmers, 2012 8.1D. 35 at 4 4, 814 N.W.2d at 148).

16. As a result, Costner and Detmers began looking for alternative/interim
locations pursuant to the public display requirement in paragraph 4 of the contract.
(Id.).

17. Detmers considered locations in Hill City while Costner considered

locations in and around Deadwood. (6/28/2011 FF & CL, p. 3, § 8).

[ 5]
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Case Number: 40CiV22-000017
Plaintift's Statement of Undisputed Material Facts

18. Ultimately, the sculptures were placed on property Costner owned and
intended for the resort. (Id. at p. 3, 91 9; Detmers, 2012 8.1, 35 at 9§ 3, 814 N'W.2d at
148).

19.  As the artist, Detmers “had a place of authority” and a “heavy
influence” regarding the display of the sculptures. (6/28/2011 FI* & CL, p. 4, ¥ 16;
Detmers, 2012 5.3, 35 at¥ 5, 814 N.W.2d at 148).

20. The monument display was called “Tatanka” and it included a visitor
center, gift shop, café, interactive museum, and nature walkways. ({d.).

21.  Tn 2008, Detmers brought an action against Costner alleging that the
resort had not been built and she did not agree to the placement of the sculptures at
Tatanka in the absence of the resort. (fd. at 9 6, 814 N.W.2d at 148; 6/28/2011 FI' &
CL, p. 5, 1 21).

22. Specifically, Detmers alleged that the sculptures were not “agrecably
displayed clsewhere” pursuant to paragraph 3 of the agreement because she had
been promised the resort would still be built on the same property as Tatanka.
(Detmers, 2012 S.1). 35 at 99 10-11, 814 N.W.2d at 119).

23. According to Detmers, she never thought Tatanka would be a “stand
alone thing” in the absence of a resort. (6/28/2011 FF & CL, p. 8, § 12).

24.  The tnal court ruled for Costner. (6/28/2011 FF & CL, p. 10, ¥ 15).

25,  Specifically, the trial court ruled that Tatanka was “elsewhere”

pursuant to paragraph 3 of the contract. ({d. at p. 6, ¥ 5).

047282151} 4
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Case Number: 40C1y22-000017
Plaintiff's Statement of Undispuied dMaterial Facts

26. The trial court found that Costner still intended to build the resort.
(Id. atp. 7,99 p. 8,9 10).

27.  'The trial court also found that Detmers and Costner agreed to the
placement of the monument “at Tatanka for the long term.” (/d. at p. 9, § 13).

28. On appeal, the South Dakota Supreme Court affirmed the trial court.
(Detmers, 2012 S.D. 35, 814 N.'W.2d 146).

29. The Court held that the nature of Costner and Detmers’ agreement
was a factual inquiry and that the trial court did not commit clear error in finding
that Costner and Detmers agreed “to permanent display of the sculptures at
Tatanka.” (Id. at 4 9-10, 814 N.W.2d at 149).

30. The Court also affirmed the trial court’s determinations that Tatanka
was “elscwhere” pursuant to paragraph 3 of the contract and that Costner was
continuing to try and build the resort. ({d. at Y 13 & 18, 814 N.W.2d at 149-151).

S1. In the ten years that have followed the South Dakota Supreme Court’s
decision 1n Deimers, Costner has sold his restaurant and casino in Deadwoed.
(Complaint, ¥ 34; Answer Y 14).

32. Costner has also sold all of the property that surrounds Tatanka that
had been intended for the resort. (Complaint, 4 35; Answer § 14; Afl. of Counsel, Ex.
C. p. 7, Response to RFA No. 5).

39, In the fall of 2021, Costner listed the real estate upon which Tatanka

ts located for sale. (Complaint, ¥ 36; Answer, 4 15).

o
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Case Number: 40CIV22-000017
Plaintiff' s Statement ol Undisputed Moterial Facts

34.

The listing expressly excludes the sculptures and states they “will be

relocated by seller.” (Complaint, ¥ 37, Answer, Y 15).

35.

Costner intends to relocate the sculptures and has been in discussions

to relocate them to Hot Springs, Arkansas. (Aff. of Counsel, Ex. C, p. 7, Response to

RFA Nos. 1 & 6).

36.

Costner did not inform Detmers of his intent to sell Tatanka and

relocate the sculptures. (Id. at p. 7, Response to RFA No. 2).

Dated this 17t day of May, 2022.

WOODS, FULLER, SHULTZ & SMITH, PC

BY

{04728215.1¢

Filed: 5/17/2022 2:24 PM CST Lawrence County, South Dakota

/s/ Andrew R. Damgaard

Andrew R. Damgaard

300 South Phillips Avenue, Suite 300
Post Office Box 5027

Sioux Falls, SD 57117-5027

(605) 358-4304
Andv.Damgaard@wooedsfuller.com
Atiorneys for the Plaintiff

-and-

A. Russell Janklow

101 8. Main Ave. #100
Post Office Box 2348
Sioux Falls, SI3 57101
(605) 338 -4304
russ@etianlklowabdallah.com

Attorneys for the Plaintiff
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Case Number: 40C1V22-000017
Praintiff's Statement of Undisputed Malerial Facts

CERTIFICATE OF SERVICE

I certity that on the 17 day of May, 2022, a copy of the foregoing was electronically
filed and served through the Odyssey Iile and Setve system upon the following individual:

Marty J. Jackley

GUNDIRSON, PALMER, NIELSON
& ASHMORE, LLP

111West Capital Ave., Sutte 230

Pictre, SD 57501

(605) 494-0105

mjackley@igpna.com

Lsl Andrew R, Damgaard
Andrew R, Damgaard

0472821511 7
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STATE OF SOUTH DAKOTA } IN CIRCUIT COURT
88
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0

A0CTV22-000017
PEGGY A. DETMERS,

Plaintiff, ’ PLAINTTIFE'S RESPONSE
. TO DEFENDANT'S
V. ' STATEMENT OF UNDISPUTED
MATERIAL FACTS
KEVIN COSTNER,
Defendant.

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-3-0-0

The Plaintiff, through her undersigned attorney, responds as follows to the
Defendant’s Statement of Undisputed Material Facts:

1. Plaintiff does not dispute paragraphs 1-10, 12-17, and 20-28 of the
Defendant’s Statement of Undisputed Material Facts.

Lo

With respect to paragraph 11, the Plaintiff disputes that Tatanka was
selected pursuant to paragraph 4 of the contract or that it was “an
alternative site.” Instead, the trial court found that Tatanka was selected as
the permanent site for the sculptures pursuant to paragraph 3 of the contract
and that finding was affirmed on appeal. (Damgaard Aff. Ex. A, pp. 9-10, ClL.
# 13 & 14); Detmers v. Costner, 2012 SD 35, 9 10, 814 N.W.2d 146, 149.

3. Plaintiff does not dispute paragraphs 18 through 19, but disputes that they
are material to this Motion.

4. Plaintiff incorporates the Statement of Undisputed Facts she submitted in
support of her Motion into this response, including but not limited to, the
trial court’s findings that the parties agreed to permanently display the
sculptures at Tatanka pursuant to paragraph 3 of the contract. (Damgaard
Aff, Ex. A, pp. 9-10, CLL# 13 & 14); Detmers v. Costner, 2012 SD 35, 4 10, 814
N.W.2d 146, 149.

(04795308 1} -1-
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Case Number: 40C1V22-000017
Plamtif(’s Response to Defendant’s Statement of Undispuied Matenal Facls

Respectfully submitted this 11tk day of July, 2022.

WOODS, FULLER, SHULTZ & SMITH, PC

BY /s/ Andrew R. Damegaard
Andrew R. Damgaard
300 South Phillips Avenue, Suite 300
Post Office Box 5027
Sioux Falls, 8D 57117-5027
(605) 336-3890
Andv.Damgaard@woodsfuller.com
Attorneys for the Plaintiff

-and-

A. Russell Janklow

101 8. Main Ave. #100

Post Office Box 2318

Sioux Falls, 8D 57101
(605) 338-4304
Russ@janklowabdallah.com
Attorneys for the Plaintiff

$04793308.1 -2-

APP. 150

Filed: 7/11/2022 10:14 AM CST Lawrence County, South Dakota 40CIV22-000017



Cuse Number: 40CIV22-000017
Plaintiff’s Response to Defendant’s Statement of Undisputed Material Facts

CERTIFICATE OF SERVICE
I certify that on the 11th day of July, 2022, a copy of the foregoing was
electronically filed and served through the Odyssey File and Serve system upon the
following individual:

Marty J. Jackley

Catherine A. Seeley

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

111West Capital Ave., Suite 230
Picrre, SD 57501
mjackleyv@gpna.com

cseclev@gpna.com
(605) 494-0105

fe! Andrew R. Damgaard
One of the Attorneys for Plaintiff

s
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STATE CF SQUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

R R A R e R R R R
) Civ., 09-60

PEGGY DETMERS AND DETMERS

STUDIOS, INC.,

)
}
!
Plaintiffs, ]
) MEMORANDUM DECISTION
VS, ) AND ORDER
!
KEVIN COSTNER AND }
THE DUNBAR, TNC., )
!
Defendants. )

L S N R R B e S R R R R A e R R O R S

This matter comes befpre the Court on Defendants’ Motion
[or Use of Parcl Evidence and Plaintiffs’ Motion for Partial
Summary Judgment. A hearing was held on November 17, 2010, at
the courtroom of the Lawrence County Courthouse, Deadwood.
Peggy Detmcrs appearcd personally and by counsel, Andrew R.
Damgaard, Sioux Fallg. Kevin Costner and The Dunbar, Inc.
appeared by ccunsel, James 3. Nelson and Kyle L. Wiese, Rapid
City. The Court having heard the argument of counsel, reviewed
the briefs, and being so advised, issues the following
MEMORANDUM DECISION AND ORDER.

FACTS
'Kevin Costner and Peggy Detmers entered into a contractual

relationship on May 5, 2000. Under the contract, Ms. Detmers

was Lo provide sculptures for display at The Dunbar Egsvﬁg‘%ﬁatfia
I ;%'L Bl &
DEC 17 20

SOUTH DAKOTA UNIFIED JUDICIAL SYSTEM
4TH CIRCUIT CLERK OF COURT
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APPLICABLE LAW

Contract interpretation is a guestion of law. Kjerstad

Realty, Inc. v. Bootjack Ranch, Inc., 200¢ 8D 93, § 5, 7/4 Nwad

797, 799. Courts wlill not “create a forced construction or new
contract for the parties when the language is clear

Cole v. Wellmark of South hakota, Inc., 2009 SD 108, § 14, 776

NW2d 240, Z246é. Rather, the “plain and ordinary mesaning” of the
language used in Lhe contract controls., Id. When poeossible, the
intent of the parties is determined by an analysie of the four

corners of the contract. Kernelburner, LLC v. MitchHart Mig.,

Inc., 2008 80 33, § 7, 765 Nw2d 740, 742 {(other citationg
omitted) .

However, when the language of a contract ig ambiguous,
parcl evidence can be admitted to determine the parties’ intent.

In re J.D.M.C., 2007 sb 97, Y 30, 733 NW2d 796, 806; =zee SDCL

53-8-5. The determination of contractual amkxiguity is also a

guestion of law. Canyon Lake Park, LLC v. Loftus Dental, P.C.,

2005 sp 82, § 18, 700 NW2d 729, 734. A contract is ambiguous
when it “is capable of more than one meaning when viewed
objectively by a reasonably intelligent person who has examined
the context of the entire integrated agreement.” Kernelburner,

2009 3D 32, {1 7, 755 NwW2d at 742 {(other citations omitted).
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ANALYSIS

This matter comss before the Court because of the parties’
disagreement with regard to the interpretation paragraphs 3 and
4 of the contract betwsen Costner and Detmers. Disagrecment
between parties, on its own, dcoes not create an ambiguity.

Divich v. Divich, 2002 8D 24, § 10, 640 Nw2d 758, 761 (other

cltaticns omitted) . “Rather, a contract is ambiguous only when
it is capable of more than one meaning wnen viewed objectively
by a reasonakly intelligent person whe has examined the context
of the entire integrated agreement.” Id. Paragraph 3 provides
for the sale of the gculptures as a contingency upon the non-
occurrence of two events. first, The Dunbar is not built within
10 years. Seccnd, the sculptures are not agreeably displayed
elsewnere. Paragraph 4 provided for the display of the
sculptures and royalty agreement 1f construgtion had not begun
onr The Dunbar within three vears. The placement of the
gculptures was to he by the agreement of the parties, but if an
agreament could not be reached, Mr. Costner regerved the right
Lo make a unilateral decision as te placement.

This Court holds thak the language of the May 5, 2000
cont:ract between the parties is not ambiguous as a makbter of
law. The intent of.the parties can be determined by the plain

language used within the four corners of the document. See
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Cole, 2009 5D 108, § 14, 776 NW2d at 246; Kernelburner, 2009 SD
33, § 7. 765 nwz2d at 742,
Reading these paragraphs together, as part of the entire

contract, the intent of the parties is clear. Nelson v.

Schellpfeffer, 2003 SD 7, § €, 656 NW2d 740, 734. Paragraph 4

provided Cestner with the right to make a final decisicn ass Co
sculpture placement Ifrom years three through ten if The Dunbar
was nobt hbeing builﬁ or completed. Paragraph 3 requires Lhe
sculptures Lo be displayed at a location that isg agreeable to
both parties if The Dunbar was nob built within ten years., The
plain language of the contract provides the intent of the
parties witho.t a “forced construction” of contractual language
Cole, 2009 SD 108, 9§ 14, 776 Nw2d at 246.

CONCLUSION

The contract language is not ambiguous. Kernelburner, 200%

sp 33, { 7, 20, 765 NW2d at 742-43. Because there is no
ambiguity, presentation of parcl evidence is unnecessary.

Johnson v. Cross, 2003 sD 86, § 21, 667 nw2d 701, 708 {*(P]arol

evidence cannot be used to show the substance of the parties’

agreement absent an ambiguity.”).
Therefore, 1t 1s hereby ORDERED:

1. Defendants’ Motion for Use of Parcl Evidence is

OENIED;
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CERTIFICATE OF SERVICE

The undersigned hereby cerbifies that she served a trus and
correct copy of the MEMORANDUM DECISION AND ORDER in the above
entitled matter upon the perscng herein next designated all on the
date below shown, hy depcsiting a copy thereof in the United
States Mail at Deadwood, South Dakota, postage prepaid, in
envelcopes addressed to said addressees, to-wit:
Mr. Andrew R. Damgaard
ALtorney at Law
1700 West Rusegell StC.
Sicux Falls, SD 57104
Mr. James 8. Nelscn and Mr. Kyle L. Wiese
Attorneys at Law
P.O. Box 8045

Rapid CilLy, 8D 57709-8045

which addresses are the last addresses of Lhe addressees known to

the subscriber.
Dated this / Eﬁ_day‘of Decembear, 2010.
M%Mé@
Cindy Gafkle
Scheduling Clerk

FILED
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

Appeal No. 30] 17

PEGGY A. DETMERS,

Plaintiff/Appellant,
V.

KEVIN COSTNER,

Defendant/Appellee.

APPEAL FROM THE CIRCUIT COURT
FOURTH JUDICIAL CIRCUIT
LAWRENCE COUNTY, SOUTH DAKOTA

THE HONORABLE ERIC STRAWN
Circuit Court Judge

APPELLEE’S BRIEF
Attorneys for Plaintiff/Appellants Attorneys for Plaintiff/Appellee
Andrew R. Damgaard Marty J. Jackley
Woods, Fuller, Shultz & Smith P.C. Catherine A. Seeley
300 South Phillips Avenue, Suite 300 111 West Capitol Avenue
P.O. Box 5027 P.O. Box 280 Suite 230
Sioux Falls, 8D 57117-5027 Pierre, SD 57501

(605) 494-0105
Russell Janklow

Johnson, Janklow, Abdallah, & Reiter
101 S. Main Avenue #100

P.O. Box 2348

Sioux Falls, SD 57101

The notice of appeal was filed on the 9th day of September, 2022.
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JURISDICTIONAL STATEMENT
The Honorable Eric Strawn of the Fourth Judicial Circuit signed a Memorandum
Decision and Order granting Defendant Kevin Costner’s Motion for Summary Judgment
and granting in part and denying in part Plaintiff Peggy Detmers’s Motion for Summary
Judgment on August 31, 2022. A Notice of Entry of Order was filed on September 2,
2022, and Plaintiff filed a Notice of Appeal with the Lawrence County Clerk of Court on
September 9, 2022. This matter is now properly before this Court for consideration

pursuant to SDCL 15-26A-1 as an appeal from a final judgment.

STATEMENT OF THE LEGAL ISSUES

The following issues are involved in this matter:
(1) Whether Plaintiff Detmers’s claims are barred by the doctrine of res judicata.

The circuit court correctly determined that they are. Plaintiff raises issues in this
proceeding which were decided on the merits a prior action. She seeks to
determine her continuing rights under the terms of a contract, when a prior court
has already determined that the contract has been fully performed.

Detmers v. Costner, 2012 §.D. 35, 814 N.W.2d 146

People ex rel. L.S., 2006 5.D. 76, 721 N.W.2d 83

Healy Ranch, Inc. v. Healy, 2022 8.D. 43, 978 N.W.2d 786

Estate of Johnson ex rel. Johnson v, Weber, 2017 S.D. 36, 898 N.W.2d 718

(2) Whether the parties have any continuing rights and obligations under paragraph
three of their May 5, 2000 contract.

The circuit court correctly determined that Costner has no further obligations
under paragraph three of the parties” contract as he fully performed under that
provision. Paragraph three grants Detmers no continuing or lasting rights, and
Costner therefore has no obligation to seek her approval before exercising his
rights as the sole owner of the subject property.

Detmers v. Costrer, 2012 S.D. 35, 814 N.W.2d 146

Nygaard v. Sioux Valley Hosps. & Health Sys., 2007 S.D. 37, 731 N.W.2d 184
Icehouse, Inc. v. Geissler, 2001 S.D. 134, 636 N.W.2d 459

Setliff v. Akins, 2000 8.D. 124, 616 N.W.2d 878



(3) Whether the word “permanent” has any place in the interpretation of the parties’
contract and, if so, whether it should be given its plain and ordinary meaning.

The circuit court correctly determined that “permanent™ does not mean eternal or
perpetual. Furthermore, the parties’ contract does not call for a “permanent”
agreement or arrangement, but their actions only suggest that they intended their
final arrangement to endure for the significant amount of time.

Detmers v. Costner, 2012 8.D. 35, 814 N.W.2d 146
Nygaard v. Sioux Valley Hosps. & Health Sys., 2007 S.D. 37, 731 N.W.2d 184

(4) Whether either party anticipatorily breached their contract.
The circuit court correctly found that Detmers anticipatorily breached the parties
coniract when she unequivocally indicated she would refuse io seek agreement
under the contract. Based on Detmers’s first in time breach, Costner was relieved
of all future performance obligations under that provision.
Nygaard v. Sioux Valley Hosps. & Health Sys., 2007 S.D. 37, 731 N.W.2d 184
FB&I Bldg. Prod., Inc. v. Superior Truss & Components, a Div. of Banks Lumber,

Inc., 2007 S.D. 13, 727 N.w.2d 474.
Union Pac. R.R,20098.D. 70,771 NNW.2d 611

STATEMENT OF THE CASE
The Honorable Eric Strawn, Circuit Court Judge for the Fourth Judicial Circuit
heard argument on Kevin Costner’s and Peggy Detmers’s cross motions for summary
judgment on their contract dispute. After considering the undisputed material facts,
Judge Strawn granted Costner’s motion and denied Detmers’s request for relief.

Kevin Costner and Peggy Detmers negotiated and entered into a binding contract
for the creation of seventeen sculptures to be placed at a five-star resort. When the resort
was not buili the parties agreed to display the sculptures at a stand-alone site known as
Tatanka. After a number of years passed, Detmers brought suit against Costner alleging
that she no fonger agreed to display the sculptures she created at Tatanka. The parties

litigated their respective rights and obligations under their contract, and ultimately, the



trial court held that Costner had fully performed his obligations under the terms of the
contract, This Court affirmed the trial courts judgment for Costner.

Now, ten years after these parties last appeared before this Court together,
Detmers has again initiated a law suit against Costner, alleging that he breached certain
duties under the terms of that same contract. The circuit court in the current matter
properly reviewed the findings from the earlier trial court and this Court’s decision on
appeal and agreed with those decisions that Costner had fully performed his obligations
under the contract thereby discharging any further obligations thereunder.

As Judge Strawn properly considered the undisputed facts and applied the plain
language of the parties’ contract, this Court should affirm Judge Strawn’s memorandum
decision and order granting Costner summary judgment and declaring Detmers’s lack of

continuing rights under the parties’ contract.

STATEMENT OF THE FACTS
The facts pertinent to this case can be split into three distinct time frames: pre-
2008 litigation, 2008 litigation through 2012 appeal, and the post-2012 appeal.

Pre-2008 Litization

In the early 1990s, Kevin Costner (Costner) sought to construct a five-star resort
on real property he owned near Deadwood, South Dakota. R. 89, R. 176. The resort was
to be called The Dunbar, and Costner envisioned having a set of sculptures displayed on
the resort complex. R. 89, R. 176. To achieve that vision, Costner commissioned Peggy
Detmers (Detmers) to create seventeen sculptures depicting three Lakota warriors on
horseback pursuing fourteen buffalo at a “butfalo jump.” R. 167. When construction had

not begun on The Dunbar by the late 1990s, Detmers had concerns about the project, and



thereafter Costner and Detmers negotiated and entered into a binding written contract for
the completion of the artwork. R. 89, R. 176, R, 168.

The parties’ contract, dated May 5, 2000, consisted of five concise paragraphs and
set forth the parties” distinct negotiated interests in the sculptures and their reproductions.
R. 65-66; App. 1-2. In short, the contract contained provisions relating to Detmers’s
compensation, Costner’s sole ownership of the sculptures, the split of proceeds from sales
of sculpture reproductions, marketing considerations, and the parties’ respective roles in
determining the initial placement of the sculptures. R. 65-66.

The current action implicates only the second, third, and fourth paragraphs of the
parties’ contract, Paragraph two of the parties’ contract clearly articulates Costner’s
ownership rights in the sculptures and provides Detmers a continuing interest in proceeds
from sales of the sculptures’ reproductions. R. 65. That provision unequivocally states
that Costner “will be the sole owner of all rights in the sculptures, including the
copyright.” R. 65. Even though Costner was to be the sole owner of the sculptures under
the contract, the parties negotiated a term that would allow Detmers to “always be
attached” to the sculptures “through her royalty participation.” R. 65.

Paragraphs three and four of the contract both address the display of the
sculptures in certain circumstances. R. 65. In paragraph three of the negotiated contract,
the parties contemplated that The Dunbar may not be built and set forth how the contract
could be satisfied in such situation. R. 65. Paragraph three provides in full:

Although 1 [(Costner)] do not anticipate this will ever arise,
it The Dunbar is not built within ten (10) years or the
sculptures are not agrecably displayed elsewhere, T will
give you [(Detmers)] 50% of the profits from the sale of the

one and one-quarter life scale sculptures after | have
recouped all my costs incurred in the creation of the



sculptures and any such sale. The sale price will be at [or]
above standard bronze market pricing. All accounting will
be provided. In addition, I will assign back to you the
copyright of the sculptures so sold (14 bison, 3 Lakota
horse and riders).

R. 65. Paragraph four of the contract also addresses the display of the sculptures and
recognizes Costner’s greater rights in the sculptures by providing him final decision-
making authority in certain circumstances. R. 66; App. 2. Paragraph four provides:

We will locate a suitable site for displaying the sculptures if
The Dunbar is not under construction within three (3) years
after the last sculpture has been delivered to the mold
makers. In the meantime, until the sculptures are put on
display, I [(Costner)] will permit you [(Detmers)] to market
and sell reproductions and you can retain eighty percent
80% of the gross retail sales prices and pay 20% to me.
Once the sculptures are put on public display in public
view, agreed upon by both parties (but with the final
decision to be made by me if we do not agree); the
percentages will reverse, 80% of the gross retail sales price
to me and 20% to you. The marketing must proceed as
outlined below.

R. 66; App. 2.

The Dunbar had not been built, nor was it under construction, by the early 2000s,
so Costner located and proposed to Detmers an alternative site at which to display the
sculptures. R. 91, R. 176, Detmers v. Costner, 2012 S.D. 35,9 5, 814 N.W.2d 146, 148.
Detmers agreed to the proposal and assisted with the placement of the sculptures at that
site. R. 91, R. 176, Defmers, 2012 S.D. 35,9 11, 814 N.W.2d at 149. To accompany the
display, Costner erected several amenities at the location, including a visitor center, gift
shop, café, interactive museum, and nature walkways. R.91, R. 176, Detmers, 2012 S.D.

35,9 5, 814 N.W.2d at148. The sculptures, together with the other amenities have



become known as Tatanka. R. 91, R. 176. The sculptures have remained at Tatanka
since their initial placement.

2008 Litication through 2012 Appeal

In 2008, Detmers brought suit against Costner alleging that he breached their May
5, 2000 contract. Detmers based her 2008 suit on the premise that the sculptures had not
been agreeably displayed elsewhere pursuant to paragraph three of the contract. See
Detmers, 2012 S.D. 25,9 6, 814 N.W.2d at 148. In her 2008 Verified Complaint and
Demand for Jury Trial, originally filed in Pennington County file Civ. 08-2354, Detmers
unequivocally asserted that “Detmers has not agreed to and will not agree to an
alternative permanent location for the monument.” R. 249, Costner denied Detmers’s
allegations and for four years, the parties engaged in litigation related to the terms of their
contract. R. 91, R. 176.

Paragraph three took a central role in the parties’ prior litigation. Due to the
significance of the contract’s language, the parties litigated whether the terms of the May
5, 2000 contract were ambiguous and whether parol evidence should be admitted to
supplement the contract’s express terms. R. 92, R, 176, While Costner argued that the
terms of the May 5, 2000 contract were susceptible to more than one meaning, Detmers
took the position that the contract was unambiguous and argued against the admission of
parol evidence. R. 92, R. 176. The trial court accepted Detmers’s position and held that
the contract was unambiguous, thereby denying Costner’s request to present extrinsic
evidence., R. 92, R. 176, Detmers, 2012 S.D. 25,97, 814 N.W.2d at 148-49. That
decision was not appealed. R. 92, R, 176, Detmers, 2012 8.D. 25,9 17, 814 N.W.2d at

150.



Following the circuit court’s ruling on the unambiguity of the contract, the parties
conducted a two-day court trial which resulted in a final judgment for Costner. R. 63, R.
92, R. 176. The circuit court found that, despite Detmers’s contentions to the contrary,
Detmers agreed to the placement of the sculptures at Tatanka “for the long term” and that
Tatanka constituted “elsewhere” under the terms of the contract. R. 59-61. Accordingly,
the circuit court specifically held that “Costner ha|d] fully performed under the terms of
the contract.” R. 63, R. 92, R. 176; R. 21; App. 12.

Detmers appealed the circuit court’s decision to the South Dakota Supreme Court.
Detmers, 2012 8.D. 25, 814 N.W.2d 146. The parties fully litigated the appeal, paying
particular attention to the terms of the contract and their meanings. /d In Detmers’s
appeal, she argued that paragraph three of the contract, which required agreeable
placement of the sculptures within ten years, had not been satisfied because she only
agreed to the placement of the sculptures at Tatanka until 2010, ten years after the parties
entered their contract. R. 122, In her reply brief, Detmers correctly noted that “{t]he
contract calls for an agreement with respect to location, not duration.” R. 122.
Ultimately, the South Dakota Supreme Court affirmed the circuit court’s decision,
holding that the circuit court did not err when it determined that the sculptures were
displayed elsewhere at Tatanka pursuant to paragraph three of the contract. Defmers,
2012 8.D. 25,921, 814 N.W.2d at 151.

Post-2012 Appeal

Since this Court’s 2012 opinion in Detmers, the sculptures have remained
displayed at Tatanka. Recently, a real estate listing for the land upon which Tatanka sits

has been posted. R. 92, R. 176. The real estate listing, states, “Tatanka statutes are not



included—will be relocated by seller.” R. 29. After becoming aware of the real estate
listing, Detmers again brought suit against Costner alleging breach of contract and
alternatively seeking a declaratory judgment. R. 3-9.

Detmers and Costner filed cross motions for summary judgment on Detmers’s
claims. R. 39, R. 87. The Honorable Judge Eric Strawn of the Fourth Judicial Circuit
heard oral argument on the parties’ cross motions, and on August 31, 2022, issued a
Memorandum Decision and Order granting Costner’s motion for summary judgment,
denying Detmers’s motion for summary judgment on her breach of contract claim, and
granting Detmers’s motion for summary judgment on her declaratory judgment claim,
finding that Detmers has no continuing contractual rights or interest in the placement of

the sculptures. Detmers now appeals the circuit court’s decision.

STANDARD OF REVIEW
Summary judgment is proper “if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any show that there
is no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law.” SDCL 15-6-56(c). When reviewing a circuit court’s grant
or denial of summary judgment, this Court

must determine whether the moving party demonstrated the

absence of any genuine issue of material fact and showed

entitlement to judgment on the merits as a matter of law.

The evidence must be viewed most favorably to the

nonmoving party and reasonable doubts should be resolved

against the moving party. The nonmoving party, however,

must present specific facts showing that a genuine, material

issue for trial exists.

Saathoff v. Kuhlman, 2009 S.D. 17,9 11, 763 N.W.2d 800, 804 (quotation omitted). This

Court’s “task on appeal is to determine only whether a genuine issue of material fact



exists and whether the law was correctly applied.” Id. “If there exists any basis which

supports the ruling of the trial court, affirmance of summary judgment is proper.” Id.

ARGUMENT

| The circuit court properly concluded that Detmers’s current claims are
precluded by res judicata as the parties’ rights under the applicable
contract provisions were litigated and determined in the prior action.

Before reaching the merits of either party’s Motion for Summary Judgment, the
circuit court considered whether Detmers should be allowed to pursue her current claims
based on the doctrine of res judicata. R. 251-53. After reviewing Detmers’s current
claims in light of the final holdings in the prior litigation, the circuit court properly
determined that Detmers is precluded from bringing her current action on principles of
res judicata. R.251-53. Detmers now challenges the lower court’s application of res
judicata to her case. A circuit court’s ruling on the issue of res judicata is reviewed de
novo. People ex rel. L.S., 2006 S.D. 76, 921, 721 N.W.2d 83, 89 (citing Wells v. Wells,
2005 S.D. 67,9 11, 698 N.W.2d 504, 507).

“The doctrine of res judicata is premised on two maxims: a person should not be
twice vexed for the same cause and it is for the public good that there be an end fo
litigation.” /d. at § 23 (cleaned up and quotation omitted). “Res judicata consists of two
preclusion concepts: issue preclusion and claim preclusion.” Healy Ranch, Inc. v. Healy,
2022 S.D. 43, §40, 978 N.W.2d 786, 798; Estate of Johnson ex rel. Johnson v. Weber,
2017 S.D. 36,9 41, 898 N.W.2d 718, 733 (quotation omitted). Issue preclusion,
sometimes referred to as collateral estoppel, “foreclose]es] relitigation of a matter that
has been litigated and decided.” Estate of Johnson. 2017 S.D. 36, 941, 898 N.W.2d 718,

733 (quotation omitted). Claim preclusion on the other hand is broader than issue



preclusion and forecloses litigation of a matter never before litigated because it should
have been brought in an earlier suit. Id
In order for a court to apply the preclusive effects of res judicata, four elements
must be present:
{1) a final judgment on the merits in an earlier action; (2)
the guestion decided in the former action is the same as the
one decided in the present action; (3) the parties are the
same; and (4) there was a full and fair opportunity to
litigate the issues in the prior proceeding.
People exrel. LS., 2006 S.D. 76, 22, 721 N.W.2d 83, 89-90 (citation omitted).

A foundational principle of res judicata is that it “seeks to promote judicial
efficiency by preventing repetitive litigation over the same dispute.” Id. §23. (citation
omitted). Accordingly, “[i]n examining whether these elements are present, a court
should construe the doctrine liberally, unrestricted by technicalities.” Id. § 22.

Detmers concedes that there has been a final judgment on the merits in a previous
case and that the parties in the two actions are the same. Accordingly, whether res
judicata should be applied to preclude Detmers’s current action depends on whether the
question to be decided here is the same as that which was decided in the prior action and
whether there was a full and fair opportunity to litigate the current issue in the prior

proceeding. The circuit court correctly answered both of those questions in the

affirmative.

A. The prior court determined the parties’ rights and obligations under
paragraph three of their May 5, 2000 contract by holding that Costner fuily
performed his obligation.

The prior action involved the parties both seeking declaratory judgments relative

to their rights and obligations under the May 5, 2000 contract, particularly as it related to

10



paragraph three of the contract. The prior trial court and this Court on appeal framed the
principal inquiry at trial as whether the sculptures had been agreeably displayed
elsewhere pursuant to paragraph three of the contract; thus, the determinative issue was
whether the parties had properly and fully performed under the express terms of that
provision. Accordingly, the issue of whether the parties had completed their performance
obligation under paragraph three was the ultimate issue which was litigated by the
parties, ruled upon by the trial court, and affirmed by this Court on appeal. R. 63; App.
12 (*Costner has fully performed under the terms of the contract.”); Detmers v. Costner,
2012 S.D. 35, 814 N.W.2d 14e.

Even though the principal inquiry of the prior trial may have been Detmers’s
agreeableness and the definition of “elsewhere,” the nature of the declaratory judgment
claim and counterclaim shows that the parties sought a broader articulation of their
respective rights and obligations under the contract. Throughout the course of the
litigation, the parties briefed and argued additional issues which would allow the trial
court to fully determine the parties’ respective interests as articulated in the contract.
Importantly, the prior trial court considered the terms of paragraph three in light of the
whole contract in order to determine whether or not the contract was ambiguous, The
trial court ruled that it was unambiguous and that its terms should be given the meaning

that they express. That decision was fully and fairly litigated by the parties,! was the

'In fact, in the prior proceedings Detmers argued to the trial court that the terms of the
parties’ May 5, 2000 confract were unambiguous and the trial court accepted her position.
See Memorandum Decision and Order dated December 17, 2010, filed in Detmers v.
Costner, 40CIV09-60; Plaintiffs’ Brief in Support of Motion for Partial Summary
Judgment and in Opposition to Defendant’s Motion for Use of Parol Evidence dated
November 5, 2010, filed in Detmers v. Costner, 40CIV09-60. To the extent she now

11



subject of a trial court order, and was not appealed. That decision should not be
relitigated here; yet, that is exactly what Detmers now tries to do by suggesting the
provision contains additional terms, rights, and obligations.

Just as the ambiguity issue that the trial court ruled upon was inextricably entwined
- with the court’s narrowed issues, so too was the court’s ruling that Costner fully performed
under paragraph three of the contract. While the trial court in the prior proceeding
addressed whether the sculptures had been agreeably displayed elsewhere at Tatanka, that
was the only inquiry necessary to determine whether the parties had fully performed their
obligations under paragraph three. A conclusion that the parties had performed their
respective obligations would constitute a declaration of the rights and discharge them from
any further performance under the contract provision.? Accordingly, the parties litigated
the issue on the merits, and the trial court ruled that Costner had “fully performed” his
obligations under the terms of the contract. This Court ultimately affirmed that court’s
order.

Because the larger scope of the parties’ prior litigation was for the purpose of
determining the parties’ performance under paragraph three of their May 5, 2000 contract
and the parties’ rights and obligations under that provision, the issues in the prior
litigation are the same as those currently before this Court, and this element of res

judicata is met.

seeks to argue that the contract is ambiguous in an effort to add or modify the contract’s
express language, she should be judicially estopped from raising such an argument.

2 While it is true that a party may bring multiple declaratory judgment actions seeking a
determination of different rights and obligations under the same instrument, the subject of
this action is the same as Detmer’s prior declaratory judgment action as that prior action
conclusively determined Costner owed her no continuing obligations as he had fully
performed under the contract. Cf. Carver v. Heikkila, 465 N.W.2d 183 (1991).

12



B. The parties had a full and fair opportunity to litigate their performance
obligations in the prior litigation.

Throughout the prior procecding, the parties had ample opportunity to litigate
their respective performance and rights under the express terms of the May 5, 2000
contract. The parties conducted discovery, submitted bricfing, and ultimately proceeded
to a trial on the merits to fully litigate whether the terms of paragraph three had been
wholly satisfied by the parties. While the circuit court had narrowed the issues to
whether Detmers agreed to the placement of Costner’s sculptures and whether Tatanka
constituted “elsewhere,” such argument embodied and was inextricably entwined with
whether Costner had fully performed under the terms of the paragraph three. When a
cause of action brought in a subsequent action is necessarily encompassed by a court’s
judgiment in a prior proceeding, res judicata should preclude any relitigation of that issue.
See Dakota, Minnesota & Eastern Railroad Corp. v. Acuity, 2006 S8.D. 72, 99 23-24, 720
N.W.2d 655, 662-63 (noting that when a cause of action is not “swallowed” by the
judgment in a prior suit, claim preclusion will not prevent the subsequent action).
Because the trial court determined that Costner had fully performed under the contract,
Detmers had no continuing right to be involved in the subsequent placement of the
sculptures, and Costner may therefore unilaterally relocate the sculptures at his will
consistent with his sole ownership rights.

Due to the exiremely connected nature of the questions posed in the prior case and
their effect on the parties” overall rights and obligations, the parties did fully and fairly
litigate whether Costner completely performed his obligations under paragraph three of
the contract, thereby discharging any further obligation under that provision. Farnsworth

on Contracts § 8.8 at 534 (4th ed., 2004) (“If a duty is fully performed, it is discharged.™);

13



see McGuire v. J. Neils Lumber Co, 97 Minn. 293, 298, 107 N.W. 130, 132 (1906)
(“Performance is, as the term implies, such a thorough fulfillment of a duty as puts an end
to obligations by leaving nothing more to be done.”). Accordingly, this element of res
judicata is met, and Detmers is precluded from relitigating whether Costner has any

remaining obligations under paragraph three of the contract.

C. Events occurring subsequent to the 2012 appeal do not alier or enhance
Detmers’s rights under the May 5, 2000 contract and do not give rise to a
cause of action.

While Detmers attempts to argue that circumstances have changed since the
parties” 2012 appeal, the parties’ rights and obligations under the contract which were
litigated and decided in the prior action have not changed. Under paragraph three of the
May 5, 2000 contract, the sculptures must have been “agrecably displayed elsewhere™
within ten years of the parties’ contract. The trial court determined, and this Court
affirmed, that Costner’s sculptures had been displayed pursuant to those terms.
Accordingly, the “agreeably displayed elsewhere” provision of the contract has been
satisfied and no further obligation under that paragraph exists because Costner has fully
performed his duty thereunder. Costner continues to have “sole ownership™ and
decision-making authority pursuant to paragraph two of the contract, and Detmers has no

continuing rights or input in the subsequent display of the sculptures.

11. Even if res judicata does nof bar Detmers’s lawsuite,, the circuit court
properly determined that the sculptures need not remain at Tatanka
eternally.

A “Permanent” means permanent,
Despite the trial court’s previous conclusion that Costner had fully performed

under the contract, Detmers attempts to undermine that holding and this Court’s

14



affirmance by drawing on this Court’s use of the word “permanent” to describe the
sculptures’ display at Tatanka.” Detmers, 2012 S.DD. 35,4 10, 814 N.W.2d 146, 149.
Specifically, Detmers latches onto this Court’s language in Detmers I that “Detmers
agreed, as demonstrated by her conduct and actions, to permanent display of the
sculptures at Tatanka. See id. However, the Detmers I conclusion that Detmers agreed to
that placement display does not eliminate Costner’s unequivocal ownership of the
sculptures or bind Costner to that display in perpetuity. Regardless, Detmers urged the
circuit court and now urges this Court to adopt a definition of “permanent” that is out of
context with the Dermers I decision as a whole and in a manner at odds with its plain
meaning.

In its Findings of Fact and Conclusions of Law, the Detmers I trial court
concluded that the parties considered Tatanka as the “final display area for the
sculptures” under the contract and that Detmers agreed to the sculptures’ placement at
Tatanka “for the long term.” R. 62. In the Detmers I opinion, this Court referenced the
circuit court’s holding as Detmers agreeing to the “permanent display of the sculptures at
Tatanka.”® Detmers, 2012 S.D. 35, 10, 814 N.W.2d 146, 149,

While the term “permanent” is used to describe the lasting display (as opposed to

“temporary”), “permanent” does not mean eternal, perpetual, or infinite as Detmers

3 While Detiners makes much of the word “permanent,” it is important to note that the
word “permanent” does not appear in the parties May 5, 2000 contract. R. 65-66; App. 1-
2. In fact, as Detmers pointed out in her own Reply Brief to this Court in the prior action,
the contract “calls for an agreement with respect to location, not duration.” R. 122. As
discussed in herein, because the plain language of the contract does not require the
sculptures to be agreeably displayed for any set period of time or for an infinite duration,
Costner has discharged his obligation to display them agreeably and may now exercise
his sole ownership interest to place them as he sees fit.

15



suggests. The circuit court below looked to the Merriam-Webster dictionary for the plain
meaning of “permanent,” and supplemented it with the definition found in Merriam-
Webster Kids dictionary. The definitions relied upon by the circuit court defined
“permanent” as “continuing or enduring without fundamental or marked change,” and
“lasting or meant to last for a long time: not temporary.” PERMANENT, Merriam-
Webster, available at https://www.merriam-webster.com/dictionary/permanent (last
accessed August 11, 2022). Detmers takes issue with these definitions and proffers her
own dictionary definitions for this Court’s consideration in her opening brief.

Detmers’s proffered definitions of “permanent” do not materially differ from
those relied upon by the circuit court in that none establish or even imply an eternal time
frame. Detmers’s opening brief first provides a definition of “permanent” from the
Oxford English Dictionary, which defines the term as “continuing or designed to
continue indefinitely without change.” Appellant’s Brief'at 15 (citing Permanent, The
Compact Oxford English Dictionary 574 (2d ed. 1991)). Her opening brief goes on to
provide several similar definitions; the definitions are quite similar in that most of them
referenced an “indefinite” time period. Detmers’s reliance on these definitions to argue
that Costner’s sculptures must remain at Tatanka eternally misapplies the plain meaning
of “permanent” as defined. Important in considering the true meaning of “permanent” is
the definition of the term “indefinite” which repeatedly qualifies the term “permanent™ in
Detmers’s definitions. “Indefinite” is defined as “for a period of time with no fixed end,”
“not precise; having no exact limits,” or “without any limit of time or number.”
INDEFINTELY, Cambridge Dictionary, available at https://dictionary .cambridge.org/us/

dictionary/english/indefinitely (last accessed Nov. 21, 2022); INDEFINITE, Mesriam-

16



Webster, available at https://www.merriam-webster.com/dictionary/indefinitely (last
accessed Nov. 21, 2022); INDEFINITELY, Dictionary.com, available at
https://fwww.dictionary.com/browse/indefinitely (last accessed Nov. 21, 2022).

Invoking Detmers’s own proffered definitions of “permanent,” the parties agreed
to display the sculptures at Tatanka for a period of time with no fixed end date. This
position comports with the terms of the May 5, 2000 contract which contained no
perision requiring the parties to display the sculptures for a given time period and
comports with the Dermers I's holding that Costner had fully performed under the
contract by agreeably displaying the sculptures at Tatanka within ten years of the parties’
contract. When the parties agreed to the sculptures’ placement at Tatanka, neither had an
indication when the sculptures may be moved from the site. Thus, they agreed to place
them there for an indefinite time.

In addition to the dictionary definition of “permanent,” which suggests the
possibility of change at an uncertain time, the use of the term “permanent” in phrases of
legal importance also suggests the term’s malleability. For example, “permanent
alimony” which is defined in Black’s Law Dictionary as “[alimony payable in {usually]
weekly or monthly installments either indefinitely or until a time specified by court
order.” PERMANENT ALIMONY, Black’s Law Dictionary (11th ed. 2019). The
definition of “permanent injunction” even explicitly recognizes that permanent does not
mean eternal; its definition reads “[a]n injunction granted after a final hearing on the
merits. Despite its name, a permanent injunction does not necessarily last forever.”
INJUNCTION, Black’s Law Dictionary, (11th ed. 2019). See also PERMANENT

EMPLOYMENT, Black’s Law Dictionary, (11th ed. 2019) (*Work that, under a
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contract is to continue indefinitely until either party wishes to terminate it for some
legitimate reason.”); PERMANENT DISABILITY, Black’s Law Dictionary, (11th ed.
2019) (relating an indefinite, not eternal duration); PERMANENT INJURY, Black’s
Law Dictionary, (11th ed. 2019) (referring to an indefinite, not eternal period);
PERMANENT LAW, Black’s Law Dictionary, (11th ed. 2019) (A statute that
continues in force for an indefinite time.”); PERMANENT TREATY, Black’s Law
Dictionary, (11th ed. 2019) (relating a treaty that contemplates but does not ensure
ongoing performance).

When the Supreme Court referenced the parties’ agreement {o the sculptures’
*permanent display” at Tatanka, the parties had intended it to remain there
indefinitely-—that is, without a fixed end period, but that does not mean Costner
forfeited his ownership rights to relocate the sculpture in the future. Accordingly,
Detmers may not rely on a strained reading of the Supreme Court’s use of the term
“permanent” to create a new and eternal obligation on Costner as it relates to the parties’
contract. The circuit court properly rejected such an argument, and this Court should

affirm that decision.

B. Costner is not judicially estopped from arguing the proper definition of
“permanent’ applies.

Detmers argues that Costner is judicially estopped from urging this Court to
apply the proper definition of “permanent” consistent with its own usage. Detmers
argues that Costner must agree that “permanent” means “for all time™ based on a speech
Costner gave at Tatanka’s grand opening and based on two proposed findings of fact
and conclusions of law Costner offered in the Dermers I. Her argument fails for two

reasons: (1) it was this Court’s use of the term “permanent” upon which Detmers bases
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her current claim, and (2) neither the lower court nor this Court on appeal accepted the
notion that the sculptures would be placed at Tatanka “for all time.”

“Judicial estoppel is an equitable doctrine, founded upon fairness and an
institutional concern with using judicial proceedings for improper purposes.” Healy
Ranch Partnership v. Mines, 2022 S.D. 44, § 53, 978 N.W.2d 768, 782 (2022). In order
to apply the preclusive effects of judicial estoppel, (1) the party against whom it is
sought must have advanced a position clearly inconsistent with an earlier position; (2)
the earlier position had been judicially accepted thus creating a risk of inconsistent legal
determinations; (3) the party taking the inconsistent position would receive an unfair
advantage or cause an unfair detriment to the opponent if not estopped. 7d 9 55; Haves
v. Rosenbaum Signs & Outdoor Advertising, Inc., 2014 S.D. 64,9 15, 853 N.W.2d 878,
883.

Detmers bases her claim that the sculptures cannot be moved from Tatanka
without her consent on this Court’s use of the phase “permanent display of the
sculptures at Tatanka” in Detmers I. Under Detmers theory, this statement created a
binding obligation on Costner to either keep his sculptures at Tatanka for all time or
seek Detmers’s consent into eternity any time he wishes to relocate them. Yet in this
Court’s use of the term “permanent,” it did not reference an eternal placement of the
sculptures in ifs prior opinion.

As it relates to the elements of judicial estoppel, elements two and three cannot
be satisfied to apply the doctrine. Detmers argues that Costner argued to the Detmers

trial court that “permanent” meant “for all time.” She cites to two proposed findings of
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fact Costner submitted which included this phrase.* However, in its final Findings of
Fact and Conclusions of Law, the Defmers [ trial court references Detmers’s agreement
to place the sculptures at Tatanka “for the long term,” and not “for all time.” Clearly
then, the trial court did not accept Costner’s position relating to the definition of
“permanent.” Because the frial court did not aceept the position that “permanent” meant
“for all time,” no party would receive an unfair advantage or be unfairly harmed by the
application,of the term’s plain meaning. Rather, the term should simply be applied as it
was originally meant to be.

It makes sense that the prior trial court would not accept a position that the
sculptures were to remain at Tatanka “for all time.” The frial court likely realized that
burdening both Cosiner’s real property and personal property for efernity would be an
absurd and untenable result, inconsistent with both the party’s agreement and with

general legal principles of property ownership.’

II1.  The circuit court properly found that Costaer was entitled to judgment as
a matter of law on Detmers’s breach of coniract claim.

A. The circuif court did not err in determining Costner was discharged from any
obligations under paragraph three of the parties’ contract.

Detmers attempts to argue that Costner waived the affirmative defense of
discharge, accord, or satisfaction by failing to plead such defense in his answer.

However, Detmers failed to raise that issue before the circuit court, and therefore, she has

* It is of note that the proposed findings that Detmers points to cite only to a speech
Costner made at Tatanka’s grand opening ceremony, and not to any trial testimony
regarding the parties’ agreement. R. 215-17. It stands to reason then that the trial court
may not accept such a proposal as a definitive statement relating to the parties’ ultimate
agreement which was to place the sculptures at Tatanka for the long term.

3 “Conditions restraining alienation, when repugnant to the interest created, are void.”
SDCL 43-3-5.
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waived such an argument on appeal. See State v. Gard, 2007 S.D. 117, § 15, 742 N.W.2d
257,261 (“Ordinarily an issue not raised before the trial court will not be reviewed at the

appellate level.”) (quotation omitted).

B. The plain language of the parties’ May 5, 2000 contract confirms that
Detmers has no continuing right in the placement of the sculptures.

The circuit court also properly found that Costner is entitled to summary
judgment on the merits of Detmers’s breach of contract claim. “Contract interpretation is
a question of law reviewed de novo.” Detmers, 2012 S.D. 35, 120, 814 N.W.2d at 151
(cleaned up and quotation omitted). Courts interpret contracts by looking to the language
used by the parties to determine their intention. /d. “In order to ascertain the terms and
conditions of a contract, {this Court is to] examine the contract as a whole and give words
their plain and ordinary meaning.” Nygaard v. Sioux Valley Hosps. & Health Sys., 2007
S.D. 37,913, 731 N.W.2d 184, 191 (cleaned up and citation omitted). “When the words
of a contract are clear and explicit and lead to no absurd consequences, the search for the
parties’ common intent is at an end.” Detmers, 2012 S.D. 35,9 20, 814 N.W.2d at 151.

Beyond considering the plain language of the contract’s terms, “[a] contract is to
be examined as a whole and all provisions read together to construe the contract’s
meaning.” City of Watertown v. Dakota, Minnesota & Eastern R. Co., 1996 S.D. 82,9
18,551 N.W.2d 571, 575. “A contract is to be examined and read in its entirety with all
provisions being read together to construe its meaning.” Friesz ex re. Friesz v. Farm &
City Ins. Co., 2000 S.D. 152, 9 10, 619 N.W.2d 677, 680. When one provision of a
contract does not provide sufficient context on an issue, it is appropriate to look to other
provisions within the same contract to give meaning to its terms. See Kimball Invesiment

Land, Ltd. v. Chmela, 2000 S.D. 6, 604 N.W.2d 289 (2000) (looking to different
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paragraphs in a contract to understand provisions discussed in other paragraphs of the
same contract).

A court “may neither rewrite the parties’ contract nor add to its language.”
Culhane v. W. Nat. Mut. Ins. Co., 2005 S.D. 97,927, 704 N.W.2d 287, 297 (quotation
omitted). This is particularly true when the parties know how to contract for certain
considerations yet choose not to do so. This Court has previously considered a scenario
in which two contracting parties evidenced through the express terms of their contract a
knowledge of how to make certain distinctions relating to costs. Icehouse, Inc. v.
Geissler, 2001 S.D. 134, 9 13, 636 N.W.2d 459, 464. This Court noted that the parties
made a distinction in another agreement and that “[i]f the parties had intended to make
[such a] distinction, they could have done so.” /d Thus, it is up to the contracting parties
alone to set forth their rights and obligations in their contracts, and neither party may rely
on the courts to save them from what they later perceive to be imprudent contracting
decision.

Detmers’s and Costner’s contract contains only five short paragraphs concisely
setting forth their varying rights and obligations. The circuit court properly found that
the parties’ intent and obligations can be ascertained by looking to the language used in
those paragraphs. A simple reading of the contract makes clear that some provisions in
the contract carry continuing obligations while others have contingent or dischargeable
duties.

The most pertinent paragraph relative to this appeal contains a dischargeable duty
on Costner’s part, Paragraph three states in part that “if The Dunbar is not built within

ten (10) years or the sculptures are not agreeably displayed elsewhere, 1 [(Costner)] will
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give you [(Detimers)] 50% of the profits from the sale of the one and one-quarter life
scale sculptures. .. {and] I will assign back to you the copyright of the sculptures.” R. 65;
App. 1 (emphasis added). Based on this language, paragraph three can be satisfied in one
of two ways: (1) The Dunbar is built within ten years after the May 5, 2000 contract or
(2) the sculptures are agreeably displayed elsewhere within that time frame. As the trial
court properly found in the prior litigation, the sculptures had been agreeably displayed
elsewhere at Tatanka within that ten-year time frame, and they have remained there for
many years since. Accordingly, Costner affirmatively satisfied his duty under paragraph
three, and no further duty thereunder exists.

A fair reading of the plain language of the contract as a whole indicates that the
parties understood and infended that the “agrecably displayed elsewhere” language did
not constitute a continuing right or obligation. This is particularly evident when reading
the provisions surrounding paragraph three as they establish that Detmers has only
limited input on the sculptures’ display. Paragraph two of the May 5, 2000 contract is
evidence that the parties knew how to provide for continuing rights and responsibilities
within the express language of the contract. The provision sets forth that Costner is “the
sole owner of all rights in the sculptures, including the copyright,” and that Detmers
would “always be attached through [her] royalty participation.” R. 65. If the parties
mntended for Detmers to have continuing input on the placement of the sculptures in
perpetuity, they could have drafted the language accordingly, but they did not draft it in
such a manner, and this Court should not read in such an expansive and unwieldy

provision. Icehouse, Inc., 2001 S.D. 134, 9 13, 636 N.W.2d at 464.
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The plain and unambiguous language used by the parties evidences their clear
intent that once the sculptures are agreeably displayed elsewhere within ten years of their
contract, Costner’s obligations under paragraph three of the May 5, 2000 contract were
satisfied, and he was relieved from any further performance under that obligation. As the
prior trial court and this Court found in the earlier action, Costner has fully performed
under paragraph three, his obligations thereunder are discharged, and there exists no basis
for Detmers’s current action. Accordingly, the circuit court properly granted Costner

summary judgment on the issue.

C. The implied contract the Detmers I court found in the prior proceedings only
related to the performance of the parties’ May 3, 2000 coniract and did not
create additional contractual rights.

After the Detmers I trial court determined that the contract was unambiguous, it
nonetheless had to look outside of the contract—not to modify, amend or clarify the
terms of the contract—but simply to determine whether the obligations set forth in
paragraph three of the contract had been satisfied. R. 60. When looking beyond the four
corners of the contract, the trial court confined its inquiry to whether the parties reached a
subsequent agreement to place the sculptures at Tatanka.® R. 60-62. In its analysis and
conclusions of faw, the trial court restricted its analysis to the issue necessary to
determine whether paragraph three of the contract had been satisfied——and found the
parties agreed to the placement of the sculptures at Tatanka for the long term. R. 62,

Despite the limited finding relating to an implied contract, Detmers now attempts to

S The trial court explained that “[b]ecause the issue in the case, whether the sculptures
were agrecably displayed elsewhere, requires the Court to determine if the parties made
an agreement beyond that which is necessary to create the May 5, 2000 contract, the law
of implied contracts is applicable.” R. 60.
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argue that an implied contract was created which substantially amended the parties’
express written contract and granted her perpetual rights in the placement of Costner’s
sculptures. Such an argument goes far beyond the parties’ negotiated agreement and the
Detmers I'trial court’s express conclusions.

The existence and terms of an implied contract are established by the parties’
conduct. Seliffv. Akins, 2000 S.D. 124, 912, 616 N.W.2d 878, 885 (quoting SDCL 53-
1-3). Courts “look to the totality of the parties’ conduct to learn whether an implied
contract can be found.” /d. at § 13 (quotation omitted). “[TThe pertinent inquiry is
whether the facts and circumstances properly evaluated permit an inference that services
were rendered in expectance by one of receiving and the other of making compensation.”
Id. (quotation omitted).

Upon making its inquiry into the terms of the parties’ implied contract, the
Dertmers I trial court properly found that based on their actions and representations,
Detmers and Costner agreed to display the sculptures at Tatanka for the long term. R. 62.
The trial court based these conclusions on the evidence that Detmers has significant
involvement in the Tatanka project, and that Costner constructed several amenities to
accompany the sculptures. R. 62. The undisputed facts in this matter support only those
terms of an implied contract, and nothing more.

To the extent that Detmers argues additional terms of an implied contract exist,

such arguments are not supported by the record,” and Detmers improperly asks this Court
g PP Y properiy

"1t is of note that Detmers’s current claim alleges a breach of the May 5, 2000 contract
and seeks a declaratory judgment on her rights under the that same contract. To the
extent that she alleges a breach of some other implied contract, there are significant
guestions about the efficacy of her current claim, particularly as to whether she has any
entitlement to her requested relief.
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to consider Detmer’s actions-prior to the parties’ implied contract to determine that
contract’s terms. If this Court believes additional terms of the implied contract existed,
summary judgment would be improper, as significant genuine issues of material fact exist
as to the content and extent of those terms. If this Court finds additional terms to the

parties’ implied contract, it should remand to the circuit court for further proceedings.

D, Detmers committed an anticipatory repudiation of the May 3, 2000 coniract
when she submitted her Verified Complaint in 2008 which unequivocally
expressed that she “has not and will not agree to an alternative permanent
location for the monument.”

“The general rule is that every contract contains an implied covenant of good
faith and fair dealing.” Table Steaks v. First Premier Bank, N.A. 2002 S.D. 103, 9 16, 650
N.W.2d 829, 834 (citation omitted). The implied covenant of good faith and fair dealing
“prohibits either contracting party from preventing or injuring the other party’s right to
receive the agreed benefits of the contract.” Nygaard v. Sioux Valley Hospitals & Health
System, 2007 S5.D, 34,9 20, 731 N.W.2d 184, 193. When a contracting party is denied
the benefits of its bargain by the other party’s lack of good faith, the aggrieved party may
sustain a breach of contract claim even though the conduct failed to violate any express
terms of the parties’ contract. /d. at 921 (quoting Garrett v. BankWest, Inc. 459 N.W.2d
833, 841 (S.D. 1990)). “[TThe duty emphasizes faithfulness to an agreed common
purpose and consistency with the justified expectations of the other party.” Id (quotation
omitted). “It is well established that a material breach of a contract excuses the non-
breaching party from further performance.” B & I Bldg. Prod., Inc. v. Superior Truss &
Components, a Div. of Banks Lumber, Inc., 2007 S.D. 13,9 15, 727 N.W.2d 474, 478.

Detmers’s Verified Complaint and Demand for Jury Trial originally filed in

Pennington County file Civ. 08-2354, unequivocally states that Detmers “has not agreed
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and will not agree to an alternative perimanent location for the monument,” (emphasis
added). When an anticipatory repudiation based on a party’s unequivocal indication that
she will not perform when performance is due, the aggrieved party may treat such
repudiation as an immediate breach. Union Pac. R.R., 2009 S.D. 70, § 39, 771 N.W.2d
611, 621-22. When the repudiation is in writing and its terms are unambiguous, a court
may resolve the issue of repudiation as a matter of law. DiFolco v. MSNBC Cable, LLC,
622 F.3d 104, 112 (2d Cir. 2010).

Detmers’s Verified Complaint and Demand for Jury Trial unequivocally set forth
Detmers’s intent not to perform her obligation of good faith and fair dealing in the event
the sculptures were ever moved from Tatanka. While the trial court determined that
Detmers had agreed to the placement of the sculptures at Tatanka for the long term,
Detmers’s signed, verified statement nonetheless indicated that she will never agree to
another alternative placement. Thus, her anticipatory repudiation constituted a material
breach of Costner’s justified expectations that the parties would at least attempt some sort
of agreement on placement. Accordingly, Detmers’s breach relieved Costner from
further performance under that provision of their contract and he was not required to seek

her agreement if he sought to relocate the sculptures.

IV.  Even if this Court finds Detmers has some continuing rights relative to
the subsequent placement of the sculptures, the real estate listing does not
constitute an anticipatory repudiation and her claim is not ripe for
review.

A foundational principle of our justice system is that courts should hear cases
involving actual cases or controveisies and not insert themselves into 1ssues that are
abstract, hypothetical, or remote. Steinmetz v. State, DOC Star Academy, 2008 S.D. 87,

417,756 N.W.2d 392, 299. A repudiation of a contract occurs when a party
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unequivocally indicates that it will not perform his obligations when performance is due.®
Union Pac. R.R. v. Ceriain Underwriters at Lloyd’s London, 2009 S.D. 70, 9 39, 771
N.W.2d 611, 621-22. For purposes of Detmers’s claim for anticipatory repudiation,
“[t}he evidence must be viewed most favorably to [Costner,] and reasonable doubts
should be resolved against {Detmers].” Millard v. City of Sioux Falls, 1999 S.D, 18, 9 8,
589 N.W.2d at 218.

Detmers argues that a real estate listing posted by a third party constitutes an
unequivocal statement that Costner will breach their May 5, 2000 contract. However,
that real estate listing is not an unequivocal statement of anything as such listings are not
definite and are nearly always subject to negotiation. Even if this Court determines that
the listing qualifies as an unequivocal statement that when the land is sold the sculptures
will be moved, it is in no way an unequivocal statement that Costner will breach the
contract.

Even if this Cowt finds the most restrictive continuing obligations exist under
paragraph three of the parties’ contract, Costner could still meet his obligation thereunder
by placing the sculptures at a site at which he and Detmers agree. A subsequent
placement of Costner’s sculptures, if any, is still unknown. The real estate listing
Detmers relies upon does not indicate where the sculptures may be placed. Accordingly,
Costner has made absolutely no unequivocal statement that indicates that the sculptures

will be moved to a location with which Detmers would not agree. Without such an

¥ As mentioned herein, Costner maintains that he has fully performed his obligations
under paragraph three of the contract and that no duty remains thereunder.
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unequivocal indication, Detmers’s claim for anticipatory repudiation fails on ripeness

grounds

V. The circuit court issued a declaratory judgment that Detmers has no
continuing rights under the May 5, 2000 contract as it relates to the
subsequent placement of the sculptures.

“Courts of record within their respective jurisdictions shall have power to declare
rights, status, and other legal relations whether or not further relief is or could be
claimed.” SDCL 21-24-1. “A matter is sufficiently ripe [for a declaratory judgment] if
the facts indicate imminent conflict.” Boever v. South Dakota Bd. Of Accountancy, 526
N.W.2d 747, 750 (S.D. 1995).

After conducting a review of the contract language, the circuit couit property
found that Detmers has no continuing rights in the placement or display of the sculptures
at issue. Costner fully performed his contractual obligation under paragraph three of the
parties” May 5, 2000 contract and no duties thereunder remain outstanding. As Costner
owes Detmers no continuing duty under paragraph three of that contract, the circuit court
property granted declaratory judgment for Detmers in that she has no continuing rights

relating to the placement of the sculptures.

CONCLUSION
The parties to this action have previously appeared before this Court presenting
the same issues and requesting the same relief. This Cowrt considered the parties’
relative rights and obligations under their May 5, 2000 contract, and ruled in favor of
Costner, affirming the trial court which had concluded that “Costner fully performed

under the contract.” Detmers now appears before this Court again, and again asks It to
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write additional provisions into the terms of the same unambiguous contract in an effort
to obtain more rights than those for which the parties had bargained.

Costner performed his obligation pursuant to paragraph three of the parties” May
5, 2000 contract, and accordingly he is discharged from any further obligation
thereunder. The terms of the contract only call for the parties to agree to the placement of
the sculptures within ten years of the contract, but it did not provide Detmers any interest
or input in the subsequent placement of the sculptures. It remains that Costner is the sole
owner of the sculptures.

Because Detmers’s claims fail on both res judicata grounds and on the merits, this
Court should affirm the circuit court’s holding.

If however this Court finds that Detmers has some continuing interest in the
placement of the sculptures, genuine issues of material fact exist as to the nature and
extent of those interests, and this Court should remand for further proceedings in the

¢ircuit court,

Respectfully submitted this 21st day of November, 2022.
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By: /s/ Marty J. Jackley
Marty J. Jackley
Catherine A. Seeley
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30



CERTIFICATE OF COMPLIANCE

I hereby certify that this brief complies with SDCL § 15-26A-66(b). The font is
Times New Roman size 12, which includes serifs. The briefis 30 pages long and the
word count is 8,540, exclusive of the Cover, Table of Contents, Table of Authorities,
Certificate of Compliance, and Certificate of Service. The word processing software
used to prepare this brief is Microsoft Word and the word count from that program was
relied upon in determining the word count of this brief.

Dated this 21st day of November, 2022.

By: /s/ Marity J Jackley

Marty J. Jackley

Catherine A. Seeley

Attorneys for Defendant

111 West Capitol Ave., Suite 230
Pierre, South Dakota 57501
Telephone: (605) 494-0105
E-mail: mjackley{@gpna.com

i1



CERTIFICATE OF SERVICE

I certify that on November 21, 2022, a true and correct copy of the APPELLEE
BRIEF was served via email upon the following individuals:

Andrew R. Damgaard

Woods, Fuller, Shultz & Smith P.C.
300 South Phillips Avenue, Suite 300
P.O. Box 5027

Sioux Falls, SD 57117-5027

Russell Janklow
Johnson, Janklow, Abdallah, & Reiter

101 South Main Avenue #100
P.O. Box 2348
Sioux Falls, SD 57101

By: /s/ Marty J. Jackley

Marty J. Jackley

Catherine A. Seeley

Attorneys for Defendant

111 West Capito] Ave., Suite 230
Pierre, South Dakota 57501
Telephone: (605) 494-0105
E-mail: mjackley@gpna.com

82



APPENDIX

May 5, 2000 Contract

App. 1-2

Findings of Fact and Conclusions of Law

App.3-12

Detmers v. Costner, 2012 S.D. 35

App. 13- 17




AFFIDAVIT: OF ANDREW R. DAMGAARD AND CERTIFICATE OF SERVICE - Scan 3 - Page 1 of 2

) O) frep!

Kevin Uostrer

May 5, 2000

Peggy Detmers

Detmers Studios

13488 Shelter Drive

Rapid City, South Dakota 57702 -

Dear Pepgy,

1. In order fo assist you during your transition period to other work, I
will pay you $60,000 (35,000 per month on the first day of each month over the
niext year) once the last sculpture hds been delivered to the mold makers. I will
even make $10,000 of this a non-taxable gift to you so that you will only have to
pay taxes on $50,000. If we are able to sell the “Ridge Runners” (H&R1, BBI,

Y CW?2, and CF3) or the “Collision” (H&RB and BB13) in the life scale to any party
S at or above standard bronze markek pricing, the $60,000 will have not to be paid.
The receipts from any such sale will be divided as outlined in clavse 2.

2. Although I will be the sole owner of all rights in the sculptures,
including the copyright, in the sculptures, you will always be attached through
your royalfy participation. Because I believe that the sculptures are a valuable
asset, I feel strongly that it is important that you maintain your 20% of gross retail

. price royalty on fiture sales of fine ari reproductions- (5% of gross retail price
tayalty on mass market reproductions selling for under $200). However, should
you desire to sell that interest to me at spme point in the ftute, I wounld be happy
to discuss that with you in good faith,

3. Although I do not anticipate ﬂus will ever arise, if The Dunbar is not
built within ten (10) years or the sculptures are not agreeably displayed elsewhere,
I will give you 50% of the profits from the sale of the one and one-quarter life
scale senlptures after I have recouped all my costs incurred in the creation of the
sculptures and any such sale. The sale price will be at our abeve standard bronze
market pricing. All accounting will be provided. In addition, { will assign back to
you the copyright of the sculptures so sold {14 bison, 3 Lakota horse and siders).

,g BWIKDB2SI76.E ]
i Rt . .
: Exhibit B
za 3oud SNOLLONADN 811 JI9GEELBIH  Sgisl  TRBZ/EB/IB

Filed: §/17/2022 2:24 PM CST Lawrence County, South Dakota 40CiV22-000017
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AR « Q. - - Pl

, 4. . We will locate a suitable site for displaying the sculptures if The
Dunbar is'not under construction within three (3) years after the last sculpture has
_béen delivered to the mold makers, In the méantime, until the sculptures are put on
" display, T will permit you to markét and sell ‘reproductions and you can retain
" eighty percent 80% of the gross retail sales pnce and pay 20% fo me. Once the
sculptures are put on public display in public view, agreed upon by both parties
(but with the final decision o be made by me if we do not agrée); the percentages
will reverse, 80% of the gross retail sales prme to me and 20% to you. The
marketing must pmcead as euthnﬁd below. -

.8, After the ssuiptures are -completed and prier to. the resort’s
completion, I will, upon your request, advance the costs necessary to produce,
photograph and advertise up o two (2) maquette limited editions (not to exceed

. $7,500 in the aggregate), provided that such advances will be recoupable out of

sales proceeds and the royalties peid as indicated above. A minimum of two

- Southwest Art fisll page, foll color ads are to be purchased (ot to exceed $5,220 in

. the aggregate} within this first year (20{30), to market one of the editions, if being
understood that the amounts paid for such ads will be recoupable out of thr:: sales

proceeds. '

If the foregoing is acceptable, please sign two (2) coﬁics of this leiter to &pnﬁrm
" our agreement and refurn them to me.

F

Vcryi:ruly zxrs
Kevm Cosme:r
AGREED
<i \e’w?_dw
Peggy Dot
€6 Movd SNOLLONADHA BIL ' 919GEELOTB 9272l 1BBZ/EB/LD

Filed: 5/17/2022 2:24 PM CST Lawrence County, South Dakeota 40CIV22-000017
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STATE QOF SOUTHE DAKOTA Iy CIRCUIT COURT

)
188
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
R R R L & i ik o L BT - R UL STRTR U SRR I T B N B - S SR IR RV E S P R B U A U B R R D 3 g
PRGGEY DETMERS ANXD DETHMERS 3 Civ, 0860
8TUIT08, INC., ]
L1
¥ ]
Plaintiffy, }
) PINDINGS OF PACT AND
vs. ) CONCLUSIONS OF JIAW .
}
KBVIN COSTNER 2ND )
THE DUNBRAR, INC., }
}

Defendants, }
\t’**#i—****&n‘******w**5{\'{**********kv\-**i*xx*i*}#*’ﬂ'i***ﬁ PRI TR TS 2

A trial to the Court was held on February 22 and 23, 2011,
at the courtroom of the Lawrence County Courthouse, Deadwood.
Plaintiffs appesred personally and by counsel, Mr. A. Russell
Janklow and My. Andrew R. Dangaasrd, Siocux Palls. Defendants
appeared personally and by counsel, Mr. James $. Neison and Mr.
Kyle L. Wiese, Rapid City. The Court having heard the testimony
of witnesses and having reviewed the briefs and exhibite, issues
the following FINDINGS OF FACT AND CONCLUSICNS OF LAW,

FINDINGS OF FACY:

1. Any Finding of Fact may be deemed to be a Conclusion
of Law and any Conclusion of Law may be deemed to be a Finding
of Fact.

2. The Court's Meworandum Decision dated _(é 54'2_ i!
js herp:.n 1ncarporated by this re‘Ferenca.

3. Begimming in the 19308, Kevin Costner envisioned

building a five-star hotel and resort on real prop i-? ’a’i"{:‘u Eh \Fs'f—q
#2°H @

0 25 g

S0uTH E'(n'\"‘inh#kf I

itk m;,‘;.%gtgbsvsm

Filed: 1/18/2022 4:57 PM CST Lawrence County, South Dakota
- Page 12 -

40CIV22-000017
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Deadwood. This resort was to be named after one of his movie
5 characters and called The Dunbar.

4. Costner planned teo include sculptures of bison ab the
entryway to the hokel.

5. Costner commissioned artist Peggy Detmers Lo build the
bisen seulptures. The final plans for the sculptures called for
14 bison and 3 Lakota warriors mounted on horseback. The
seulptures are 25 percent larger than life scale.

€. The parties agreed that Detmers would be pald $250, 000
and would receive royalty rights in fine art reproducticns of
the peulptures that were to be marketed and sold st the yift
shop/gallery at The Dumnbar hotel,

R in the late-1990s and the early part of 2000, Detmers
stopped working on the sculptures because ‘fhe Dunbar had not
been built. Detmers and Costner negotiated additicnal
compensaticon to Detmers in exchange for completion of the
sculptures and entered inte an express written contract on May
5, 2000. The contract provided an additiocnal payment of $60,000
for Dekmers (increasing her total compensation for the
sculptures to $310,000), royalty rights on reproductions, and
display of the sculptures. This contract is at the centexr of

the parties' current dispute, and paragraph 3 provides:

Although I do not anticipate this will ever arise, if
The Dunbar is not built within ten {10) yesrxs or the
gculptures arxe not agreeably displayed elsewhere, I
will give you 50% of the profits from the sale of the

' Filed: 1/18/2022 4:57 PM CST Lawrence Cou aty, South Dakota 40CIV22-000017 . —
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one and onevguartew life scale gculptuves after I have

vegouped all my costs incurred in the creation of the

sculptures end any such sale. The sale price will be
alm our [edic] above sbandard broonss markel  pricine.

All arvcounting will be provided. In addition, I will

anaign back to vou the copyright of the sculpturxes so

unld {14 bison, 3 Lakota horse and riders).

8. Sgcause the resort had not been built in the early
20002, the parties began looking f£or alternate locations to
display the sculptures pursuant to a display requirement in
paragraph 4 of the May 5, 2000 agreement, Detmers considered
locations in Hill City, while Costner consider locations in and
around Deadwood.

9. Ultimately, Costner realized that he conid place the
maculpktures on @ portion of the xreal wroperty he owned and
intended for The Dunbar.

10. Costner called Detmers on January 23 or 24, 2002 to
let her know that he was considering placing the seulpbures at a
site on The Dunbar property. At that location, Costner knew he
could dedicate a site for the sculptures and provide them with
protection, something that several of the temporary locations he
congidered could nokt.

11. Detmers received a phone call Erom Costner on January

23 or 24, 2002.

12. On January 29, 2002, the project’'s architect, Patrick

Wyes, sent a letter to Costner confirming the beginning of the

South DakntaJﬂmMLﬂﬂDnﬂ.dw«ri
- bPage 14 -
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design progéss on this project, which came to be lknown as

Taltanka.

13, Wyss was instracted by

Cecatnexr to keep Detmers

informed and invelved, Begioning in Juns 2002, Detmers was

7

influential in the plasement of the sculptures on the Tatanka

property.

14. In March 2003, the "“moc

k~-up” of the sculpture

placement began. MNumexous photos were admitted into evidence

depicting Detmers’ invelvement in the “mock-up” and final

placement of the sculptures.

15. The Ceourt finds that the use of the “mock-ups" wag

Deewers’ didea. Tesentially bhis

entailed placing temporary

plywood cut-outs of the sculptures wherxe the fimal sculptures

would ultimately be installed. Using these wood “mock-ups, ¥ the

design could be ezsily changed and rearranged before the final

sculphures had been delivered for placement. Through the use of

ths “mock-ups” the exact logation
pinpeinted using GPS technology a
of each sculpture.

16. Costner ceded many deci

the artist, she “had a place of authority” and “heavy influence”

regarding sculpture placement.

17. HNumerous media articles

of each piece could be

nd staking for finel placement

sions to Detmerxs kecause, as

from 2002 and 2003 guote

Detmars as being "excited” and “relievsed” about the sculptures

 Filed: 1/18/2022 4:57 PM CST ,,Law,rence&gunmﬁgumwa#mzwml_ﬂﬁ_g

Page 15 -



“OMPLAINT Page 14 of 28

ﬁ?p."‘]

placement at Tatanka. Those same articles characterize Taktanka
as & “stand-alone” entity, completely separate from The Dunbar.

18. Tatanka consists of a visitox's centey with a gift
shep and café, intexactive museum, bature walkways, and the
sculpbures,

19, Costner spent approximately $6,000,000 building this
attraction.

20, Tatanka was dedicated and had ils public grand opening
on June 21, 2003. Both Costner and Delmers spoke at the grand
opening.

21. In December 2008, Detmers broughbt suit against Costner
alleging hreach of contract. In her prayer for"c'ﬂalief she
requested specific performance. She alleges thakt Because The
Dunbay was not built within ten years and Lhe sculptures are not
agreeably displayed elsewhere she is entitled to 50 percent of
the proceeds from the sale of the sculptures.

CONCLUSIONS OF LAW:

1. The Court has jurisdiction over Lhe subject matter and
pexrsonal jurisdiction over the parties.

3. 2g this Court has previously ruled, the termsa of this
contract are clear and ungmbiguous. Memorandum Decision and
Order at 5. (December 17, 2010} {“The contract language is not
ambiguous.”}. Said Memerandum Decision is incorporated herein

by this reference.

2 4:57 PM CST Lawrence County, South Dakota __40CIV22-000017
- Page 16 -
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B When terms are unasblguous, courts canstrue conkract
texms using the plain and orvdinary meaning of the words.
Kjerstad RHealty, Inc. v. Hootiack Ranch, Inc., 2008 5D 93, §%
10-11, 774 wH2A 797, 800-0L; Prudential Kahkler Realturs v,
Sehmitendor®, 2003 59 248, $Y 10-23%, 873 Nw2d 563, 666 {*{Tlhis
Court will apply the ‘plain and ordinary meaning’ of the
disputed term.” {other citations omitted)}.

. “Elsewhere,” as used in the contract, clearly means at
a site other than The Dunbar. This is in accord with the
regular meaning of that term. See Buack’s Law Dicrrowary 468 (5th
ed. 1979) (defining eilrsewheré ar “in another plsce; in any other
place’); Wenster's New Corasarars Drozzonary 404 (9th ed. 1986)
{defining elsewhere as “in or to another place”).

G Beeceuse The Dunbay hag not been buill, any site is
elsewnere, i.e., somewhere othar than The Dunbar. The placement
of the sculptures ab Tatanka is elsewhere, It is “in anothexr
placel,]” separate and distinct, frowm the non-existent Dunbar
hotel and resort.

g. In determining whether Costner and Detmers agreed to
the sculptures' placement at Tantanka, the conduct of the
parties is controlling. See Weller v. Spring Creek Resort, 477
NW24 839, 841 (SD 1951) (recognizing that khe existence of an
implied conkract is determined by the parties conduct}; see also

Huffman v. Shevlin, 72 ¥W24 BS52, 655 (5D 1555} {considering “all

Filed: 1/18/2022 4:57 PM CST Lawrence County, South Dakota . 40CIvV22-000017
- Page 17 -
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the circumstances surrounding the exscution of the writing and
the subseguent acks of the-parties” when determining the
parties’ intent).

7. Becausa the igkue in this case, whether ths sculpbturss
were agrewably displaved elsewhere, reguires the Court to
determine if the parties mace an agreement beyond that which is
necessary to create the May 5, 2000 contract, the law of implied
contracts is applicable. The Court must determine whethex the
parties’ woxds, sctions, and non-actions constituted a further
agreswment, i.e. an implied contract, regarxding the placement of
the scuvlphures momewhere other than The Dunber. 8See In re
Estate of Regennitter, 1999 80 26, 9§ 12, 589 wWW2d 320, 924 (*Re
look Lo the totality of the parties’ conduct to learn whether an
implied contract can be found.” {othexr citations omitited));
Wellexr, 477 NW2d abt 841,

8, The language of the contract contemplates that The
Dunbar may not be built. The contract states, "“fallthough I do
not anticipate this will ever arise, if The Dunbar is not built
within ten (10) years . . . .* Therefocxe, the contract
acknowledges the fact that The Dunbax may not be built,

9. Testimony from Costneyr and others asscciated with The
Dunbar and Tatanke projects indicates that although Costner has

been attempting to build The Dunbar for years, and continuvea to

000017 . ———
Filed: 1/18/2022 4:57 PM cST Lawrence County, South Dakota 40CIV22-0
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try te build it, he never promised Detmers or anyone else that
it would actually be built,

10. Any reliance by Dekmers on & promise or guarantcee,
from Costnexr or hiz sssociates, thal The Dunbar would be built
1z unreasonable, See Vander Heide v, Boke Ramch, Inec., 2007 8D
69, 4 30, 735 MWzZd 824, 834 {(finding that “alleged reliance was
not in any way justified” {citing Werner v. Norwest Bank South
Dakota N,A., 489 NW2d 138, 147-42 ({SD 1993}}); Garrett v,
BaniWest, Inc., 459 NW2d4 B33, 848 (8D 1990) (rejecting a
promissory estoppel claim because the alleged reliance was
unreasonable) ,

11, Detmers actions following thue decision to place the
sculpbures at Tatanka indicate that she agreed to display t}}em
at that location. Detmers was notified of the plan te place the
sculplbures at Tatanka in Januvary 2002, she was involved as part
of the congtruction team, she had significant involvement in the
"mock-up” and placement of the pcouliptures iv carly 2003, and she
gave a speech at the Tatanka grand opening in June 2003,
Detmers documented her involvement in this project by use of her
own photographer during the constywition of Tatanka.

12. Detmers kestified that she never told Costner that she
disagreed wWith the placement of the sculptures at Tatanka:

Qs w % i I asked you, did you ever personally tell

Kevin that youw did not want the sculptures at Tatanka?

A: A I never thought it would be & stand-alone
thing, so I mever --

ota 40CI/22.000017
Filed: 1/18/2022 4:57 PM CST Lawrence County, South Dak
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Q: You didn’t tell him, did vou.

A I told him - I kept asking him, “Is ths Dunbar

going to be here?’ and he said, “Yes.” I go, “Okay.”
Ty, Trans. Vol. 1, 95:7-13 (Rebruary 22, 2011). Debmers did not
directly answer the question posed by Costner’s counsel
regarding whethex she told him that she didn't want the
sculptures at Tatanka, but based on the Court's obsexvation of
the witness during cross-examinatbion, the Court finds that she
did not make any definitive statement to Costner stating that
she did not want the sculptures placed at Tatanka. Furthermore,

Coscner testified as follows on the same issue:

0: 8o et any Lime then did Peggy ever ‘just tell you

flak out, I objeclt to [Tattanka]. T don't want to do
it. I don't agree’?
A7 Ho.

Tr. Trans. Vol. 2, 343:21-2¢ (Februwary 23, 2012).

13, Hey asignificant involvement in the Talanka projechk and
her failure to tell Coastner or anyone else that she did not
agree with placement at Tatanka indicaste that she was agreeable
to the sculpbures’ placement at Tatanka for the long term.

14, Cogtner's funding and building of Tatanka is further
evidence of an agreeable display. It is unreasonable to think
that Costner would expend millicns of deollars in creating this
attraction if the parties did not agree that this would be the
final display area for the sculptures. To conclude that this
was a unilateral decision by Costner thab was not agreed upon by

Detmers would cause an absurd result; namely that Costner would

Filed: 1/48/2022 4:57 PM CST Lawrence County, South Dakota 40CIV22-000017 ..
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have spenk %6,000,000 to place the sculptures at Takanka and if
The Dunbar was not built, the sculvitures be moved someplace elge
that was agreeable Lo them boeth or that the sculptures be sold
wpon Debkmars’ demand. Thig Cour: csnnot endorse such an absurd
result. See Nelson v, Schellpfeffer, 2003 8D 7, 9 8, 656 wWad
740, 743.

15. Costner has fully performed under the terms of the
conftract. The words, actions, and inactions of both parties
indicate an agreement to the display of the sculptures at
Tantanka.

16. Detmers has failed to prove that Costex breached the
May 5§, 2000 contuadt.

Therxrefore, it is hereby ORDERED:

That Detmers’ praver for relief is DENLED,

Counsel for Costner shall prepare a Judgment consistent
with the Court's Findings of Fact and Conclusicns of law and

Memorandum Decision wx?ﬂpe 14 days.

WL
Dated this ;;L /ﬁg; of June, 2011, .ég éi ﬁ

BY ’Q (JCOURT : / 2 !u,w,. 7;;,

QUTH P,

“' . 5\'

ATH Ebitegiey,

/7 M g, Jcﬂlcﬂff ? h. N, f.:{]l.o}'c-n 1

ipn{ Randal Macy el
ircuit Co}/ Judge i
L

CZZ

Deputy

1¢
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Synnpsis

Background: Sculptor brought action against resort and its
developer, seeking 2 declaratory judgment that she did not
agree fo placement of soulptures at developer's other project
and thus that, under agreement, she was entitled to an order
selling the sculptures and part of the proceeds from that sale.
The Circuit Coust, Fourth Judicial Circuit, Lawrence County,
Randall L. Macy, J., entered judgment for developer, and
sculptor appealed.

Holdings: The Supreme Court, Gilbertson, C.J., held that:
[}] architect's testitnony that there was no understanding that

resort where sculptures were to be placed “was ultimately

going to be built™ was admissible, and l

{2} sculptures were “agreeably displayed elsewhere,” as
required under contract.

Affirmed.

West Headnotes (8)

{1]  Appenal and Error &= Clear Error; “Clearly
Erroneons” Standard

The Supreme Courl will not set aside a trial
court’s findings of fact unless they are clearly
£ITOREOLS.

2 Cases that cite this headnote

Appeat and Eyyor <= D¢ nove review

The Supreme Court reviews conclusions of law
vnder 2 de novo standard, with no deference to
the irial court's conclusions of law.

3 Cases that cite this headnote

Declaratory Judgment o=~ Admissibility

Landscape architect's testimony that there was
no understanding that yesort where scuiptures
were to be placed “was nitimately going to be
built" was admissible, in seulpter's declaratory
Judgment action, 10 establish that developer
had never promised seulptor that resort would
actually be built, despite deposition testimony
where architect had stated that it was his
Yunderstanding” that resort was “going to be
builf” at the time sculptures were placed at
developer's other project; deposition testimony
concerned whether the plan was still to build the
resort at the time the sculptures were finished
and placed at developer's other project, and that
developer was still working towards building
the resort and that placement of sculphures at
other project was tmportant to get commilted
investors,

Specific Performance ¢= Conuacts for
canstruction of buildings or other works

Sculptures originally created for unfinished
resort were “agreeably displayed elsewhere,”
as required under contract, when they were
displayed at developer's other project on land
originally iatended for the resort, such that
sculptor was not entitled to specific performance
of contract provision requiring the sale of the
sculptures and split of proceeds in the event
the resort wes never buill; term “elsewhere”
indicated a location other than the resort,
which was never built, and other project was

WESTLAW € 2021 Thamann Reufers tda alaim fa adicdaal H Q@ Cavarsment Warbe %
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constructed and managed as 2 separale legal
entity from the resort proposal,

[5] Contracts &= Ambiguity in geneyal

Whether the language of a contract is embiguous
is a euestion of law.

4 Cases that cite this headnote

6]  Appeal and Error &= Construction,
interpretation, and application in general

Contract interpretation is e question of law
reviewed de novo.

§ Cases that cite this headnoie

71 Contracts &= Language of contract

‘When interpreting a contract, the Court looks to
the language that the parties used in the coatract
to determine their intention.

6 Cascy that cite this headnote

188  Contracts & Lenguage of contract

When the words of a contract are clear and
explicit and lead to no absurd consequences, the
search for the parties' common intent is at an end.

1 Cases that cite this headnote

Attorneys and Law Firms

*147 Andrew R. Damgaard, A. Russell Janklow of Fanklow
Law Firm, Prof, LLC, Sioux Falls, South Dzakota, Attorneys
for plaintiffs and appellants.

Kyle L. Wiese, Jomes S, Nelson of Gunderson, Palmer,
Nelson & Ashlmore, LLP, Rapid City, South Dakota,
Attorneys for defendants and appellees.

Opinion
GILBERTSON, Chief Justice,

[ 1.] In 2008, Peggy Detmers and Detmers Stucios, Inc.
(collectively “Detmers™) brought suit ageinst Kevin Costner

and The Dunbar, Inc. (collectively “Costner"). The suit
sought declaratory judgment regarding an agreement on the
plagement of sculptures Costner had commissioned from
Detmers. After 2 bench trizl, the court granted judgment in
favor of Costaer. Detmers appeals, We affinm.

FACTS

[1 2. In the early 1990s, Costaer envisioned building a
fuxury resort called “The Dunbar™ on property he owned
near Deadwood, South Daketa. After discussions, Costner
commissioned Detmers to design 17 buffalo and Lakota
warrior sculptures, intending to display them at The Dunbar's
entrance. The bronze sculptures are 25% larger than life-size
and depict three Lekota warriors on horseback pursuing 14
buffale at 2 “buffale jump.” Detmérs and Costuer orally
agreed that she would be paid $250,000 and would receive
royalty rights in the sculptures’ reproductions, which were to
be nrarketed and sold at The Dunbar's gift shop. When The
Dunbar had not been built in the late 19903, Detmers stopped
working on the sculptures,

{4 3.] After several months of negotiations, on May 5, 2000,
Costner sent Detmers a letter deteiling an agreement that
would provide her additionz] compensation in exchange for
completing the sculpiures. *148 Detmers agreed and signed
the letler as requasted, cesating 4 binding contract. As part of
the agreement, Costner paid Detmiers an additional $60,000,
clarified royalty rights on reproductions, and provided her
certain rights regarding display of the sculptures. Paragraph
three of the agreement, which is at issue in this case, pravides:

Although I do not antisipate this will ever arise, if The
Dunbar is not built within fen (10} years or the seulptures
are not agreeably displayed elsewhere, I will give you 50%
of the profits from the sale of the one and one-quarter life
scale sculptures after T have recouped all my costs incurred
in the creation of the sculptores and any such sale, The sale
price wilt be at our above standard bronze market pricing.
All accounting will be provided. In addition, 1 will assign
back fo you the copyright of the sculptures so sold (14
bison, 3 Lakota horse and riders).

[ 4.] Paragraph fowr of the agreement pravides: *We will
locate a suitable site for displaying the seulptures if The
Dunbar is not under construction within three (3) years after
the last sculpture has been delivered to the mold makers,”
Becaunse the resort was not under censtruction within three

WESTLAW @ 2G71 Thomson Reuters. No clzim o osiginal U.5. Government Waorks. 4
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vears after the last sculpture had been delivered, Detmers
and Costner began looking for display locations as required
by paragraph four. Detmers suggested locations in Hill City,
while Costner considered locetions near Deadwood.

[§ 5. On January 23 or 24, 2002, Costner called Detmers
and they discussed permenently placing the sculptures at 2
site on Costrer's property where he intended to build The

Dunbar,! The project becarne known as “Tatanka.” Costner
hired landscape architect Patrick Wyss to design Tatanka,
Costner instructed Wyss 1o keep Detmers informed and
involved in the design process. Detmers was influential in the
seulptures’ placement at Tatanka, including suggesting and
implementing wood “mock-ups™ to predetermine the exact
lacation of each sculpture. Detmers, Costner, and Wyss
were all present when the sculptures wers placed at Tatanka.
Tetanks was funded solely by Costner and is a separate
legal entity from The Dunbar. In addition to the sculptures,
Tatanka consists of a visitor center, gift shop, czf8, interactive
museum, and nature walkways. Both Detwmers and Costuer
spoke at Tatanka's grand opening ik June 2003, expressing
enthusiasm and pride in the attraction,

{96.] In 2008, Detmers brought suit against Costner, seeking
a declaratory judgment that she did not agree to the placement
of the sculprures as requiced by paragraph three of their
May 2000 contract, For relief, Detmers sought an order
requiring Costner to sell the sculptures with the proceeds
dispersed consistent with paragraph three. Detmers claimed
that because The Dunbar had not been built within ten years
and the sculprures were not “agrecably displayed elsewhere,”
she was entitled to 50% of the proceeds from the sale of the
sculptures.

{1 7.1 Before trial, Costner moved to vse parol evidence.
Detmers objzcted, requesting a ruling that the May 2000
contract was unambiguous and parol evidence was therefore
inadmissible, The circuit court concluded that the May
2000 contract *149 was unambiguous and denied Costner's
motion to admit parol evidence. The sole issue at the bench
trial was whether the sculptures were “agreeably displayed
elsewhere.” Costner, Detmers, and Wyss testified at trial,

[1 8.} Afer post-tzrial briefing, the court granted judgment
in favor of Costmer, The court maintained Hs earlier
conclusion that the May 2000 contract was unambiguous.
The court concluded that * ‘[e]lsewhere,’ as used in the
confract, clearly means at & site other then The Dunbar,”
Additionally, “{blecavse The Dunbar has not been built, any

site is elsewhere, i.e., somawhere other than The Dunbar.
The placement of the sculptures at Tatapka is elsewhere.”
The court also concluded: “Detmers actions fellowing the
decision to place the sculptures at Tatanka indicate that she
agreed to display them zt that location...." Detmers sppeais.

STANDARD OF REVIEW

(1 2] [19.]""We will not set aside a triel court’s findings '
of fact unless they ave clearly emonecus.” Allo Twp. »
Mendeahall, 2011 5.D. 54,9 9, 803 N.W.2d 839, 842. “[Wle
review conciusions of law under a de novo standard, with no
deference to the trial court's conclusions of law." /d,

ANALYSIS

fq 10.) We vestate and consolidate Detmers' issuss on appeal
to whether the circuit court ered in determining that the
sculpteres were “agreeably displayed elsewhere,” as required
under the contract, Under paragraph three, Detmers would
only be entitled 1o specific pecformunce if The Dunbar was
not built or the sculptures were not “agreeably displayed
elsewhere.” The issue at trial was whether Datmers agreed
to displaying the sculptures at Tatanka, which is 2 factusl
inquiry, The circuit court concluded Detmers agreed, as
demonstrated by her conduct and actions, to permeanent
display of the sculptures at Tetanka,

{f 11.] On appeal, Detmers does not dispute that she agreed
to display the sculptures at Tatanka. Instead, she asseris
that she only agreed to the location because she had been
promised or guaranteed that The Dunbar would still be built.
Detmers cannot point to anything in the record supporting
this assertion cther than her own testimony. The circuit court
found that Detmers was never promised or guaranteed that
the Duabar would be built, Costrier maintained throughout
this suit that he continues to attempt to build The Dunbar, but
cannot promise it will happen. Detmers has not shown 2ny
findings to be clearly esroncous,

[§] 12.) Furthermore, this action centers around a clavse in the
contract addeessing what would happen if the resorf was not
built The contract itself conternplates the possibility that The
Dunhar might not be buiit. Detrners cannot assert that she was
not aware that The Dunbar's future was questionable. Detmers
has not demonstrated that the circuit court’s finding was
clearly estoneous. As to Detmers' argument that the finding

WESTLAW @& 2021 Thomson Raiflers Aln alaim i Arisinal 18 & Revaramant Wiace a
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was unnecessary, the court appeared to address it because it
was an issue raised by Detmers through questioning.

13]  [§ 13.] Detmers asserts that to the exient the court
used the testimony of Patrick Wyss to find that Detmers had
not been guarenteed The Dunbar would be built, the conrt
eired. The court found: “Testimony from Costner and others
associated with The Dwnbar and Tatanka projects indicates
that although Costner has been aftempting to build The
Dunbar for vears, and continues fo &y lo build it, he has
never promised Detmers or anyone else that it would actually
be built.” (Emphasis added.) Presumsbly, Wyss is an *150
"other [} associated with™ the projects as he was the oniy other
person to testify besides Costner and Detimers.

{§ 14.] Wyss was prepared for trial by Costner's counsel.
He testified as o fact witness, called adversely as part of
Detmers' case-in-chief. Wyss was sequestered, so he had not
heard Costner's testimony, given after being called advarsely,
or Detmers' testimony. Detmers' counsel asked whether,
duing the time the sculplures were being placed at Tatanka,
“there was not only an understending by [Wyss] but an
understanding by Peggy Detmers that the Dunbar resort was
ultimately going to be built.” Wyss responded "No."” Detmers'
counsel ther atiempted to impeach Wyss with his deposition
testimony where he was asked: "So the placement of the
monument back in 2002, there was always 2n understanding,
and it was being told to Peggy. that the Dunbar was stilf going
ta be built at that time; right?™" Wyss responded, “That was
my understanding.”

{9 15.1 Detmers made 2 motion aiter trial to strike Wyss'
changed trial tzstimony. The court demied the motion.
Detmers argues that the court should not have relied on
Wyss' testimony. A review of Wyss' testimony reveals the
context of Wyss' statements and bis questioning. During
Wyss' deposition, counsel was questioning Wyss on whether
“the plan was still to build The Dunbar' when the sculptures
were being placed. The context of the questioning shows that
Costner and his team were still working towards building The
Dunbar, and the placement of Tatanka was important fo ensure
The Dunbar could go forward if investors committed. Wyss
explained at trial that “{t}he context of that conversation was
the planned hotel...,” He continued to emphasize that “there
were efforts in place to attempt to get the hotel built.”

[ 16.] Wyss' responses to Demmers' “impeachiment’’ questions
provide the necessary framework for understanding his
answers, The circuit court was able to witness Wyss and the

questioning at trial to detsrmine credibility and the weight
that should be afforded his testimony. We will not second-
guess that determination, Even if the court did err in relying
on Wyss' testimony, Detmers has not shown that the finding
was clearly erroneous in light of the entire record indicating
that Detmers had no reason to zssume The Dunbar would be
built.

[4] (5] [f17.) Detmers also argues that the circuit court
erred as @ matter of law in its construction of the term
“gisewhere.”’ She asserts that “elsewhere™ mustbe somewhere
other than the proposed site for The Dunbar. She suggests
that the circuit court's conclusion rewrites the confract,
Additionally, she argues that if “elsewhere” is ambiguous,
it should be construed 2gainst Cosiner. However, Detmers
asserted before trial, and the court agreed, that the contract

was unambiguous. That decision was not appealed.z

[1 18.] The circuit court concluded as a matter of law that
the regular meaning of the term “elsewhere” applied. The
court noted that Black's Law Dictionary defines elstwhere
as “in another place, in any other place,” and Webster's
Dictionary defined it 35 “in or to another place.” See Black's
Law Dictionary 569 (81h ed. 2004). Accordingly, there must
first be a designated place to determine if somewhere is
*151 “another place. Paragraph three provides: “if The
Dunbar is not built within ten (10) years or the sculptures are
not agreeably displayed elsewhere.” (Emphasis added.} The
designated place is The Dunbar. The circuit cour concluded
that “elsewhere” meant at a place cther than The Dunbar.
And because The Dunbar had not been builf, Tatanka was
elsewhere,

[4 19.] Cosiner points out that the circuit convt and Detmers
both assign "elsewhere” its ordinary meaning, i.e, “inanother
place.” The analysis diverges on whether “in another place”
means another place from The Dunbar itself or from The
Dunbar's infended site. Costasr assests that the circuit court
was comrect in concluding that “elsewbere™ is in a place
other than The Dunbar resort self, which, according to the
language, must be buill. The Iand could nct be built, but the
resort could, Furthermore, the terms ofthe contract plainly do
not say The Dunbar site.

[6} [7] {81 [920.}"Contract interprefation is a question of
Jaw™ reviewed de novo. Clarfson & Co, v Cont'l Res., [ne.,
2011 S.D. 72,9 10, BOG N.W.2d 613, 618 “When interpreting
a contract, “this Count looks to the language that the parties
used in the contract to determnine fheir intention.” ™ Jd. §

WESTLAW  © 2021 Thomson Reuters. No elaim to original LS. Government Works. q
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Detmers v, Costner, 814 N.W.2d 146 (2012}

F}Pp. Il

20128.D,.35

15, 806 MNLW.2d 21 619 (quoting Pavley v Simonson, 20066
S§.D. 73, § 8. 720 N.W.2d 665, 667-68), “When the words
of & contract are clear and explicit and lead to no absurd
consequences, the search for the parties' common intent is at
anend.” Nelson v Schellpfeffer, 2003 8.D. 7,58, 656 N.W.2d
740, 743.

[$21.] The plain words of the contract unequivocally provide
that if The Dunbar was not built or the sculptures were
not agreeably displayed elsewhere, then Detmers would
be entitled to the relief described in parapraph three.
“Elsewhere” must be understood in relation to the named
place in the contract—The Dunbar. Costrer is correct that
to accept Detmers argument would rewrite the contract
to include The Dunbar's intended location as well as the
resort itself, This we will not do. See Culhone v, . Nar'l
Mut. Ins. Co., 2005 5.D. 97, 4 27. 704 N.W.2a 287. 297
("[W]e may neither rewrite the parties' contract nor add to
its language...."). As a matter of law, the court did not err in
ifs conclusion that Tatanka was elsewhere from The Dunbar.
This conclusion is supported by giving the terms in the parties'
contract their plain and ordinary meaning,

{9 22.] Detmers also alleges that the court was cleasly
eroneous in finding that Tatanks was intended to be separate
and distinct from The Durnber. She points 10 newspaper
articles and testimony in the record indicating that if The
Dunbar is built, Tatanka would be part of the resort property.

Foolnotes

[ 23.) The record and numerous exhibits support the circuit
court's finding thal Tatanka is separate from The Dunbar,
Testimony reinforced that Tatanka was constrocted and
managed as a separate legal eatity from The Dunbar propesal,
In her response to Costner's proposed findings of fact,
Detmers concedes that Tatanka is a stand-alone site, Detmers
s not demonstrated that the court was ciearly erronzous or
made an error of law in defermining that Tatanka was separate
from The Dunbar.

CONCLUSION

9 24] The circuit court did not e or make any clearly
erroneous factual findings in defermining that the seulptures
are “zgresably displayed elsewhere,” In the absence of 2
guarantee from Costner that The Dunbar would be built,
Furthermore, the circuit court did not err in concluding that
Taranka was “elsewhere” under the language of the contract,
We affirm.

*152 (9 25.] KONENKAMP, ZINTER, SEVERSON, end
WILBUR, Justices, toncer.

All Citations

814 N.W.2d 146, 2012 8.D. 35

1 During her deposllion, Delmers initially denled that she received this phone call. After being corfronted with telephone
records, Doetmers agreed Costner had called her. Shethen denied that Costner had suggested placement of the statutes
at his Deadwood property during this call. During fater questioning, she admitted that during the calf he talked about The

Dunbar location for the sizlules,

2 “Whether the fanguage of a contract Is amblguous Is ... a question of law.” Pankralz v. Hoff, 2611 8.D. 68, 10 n, 7, 806
MW, 2d 231, 235 n. *. Even if this Court were (o decide that the contract was ambiguous, the language of the contract,
in addition to the findings of the cireult cour, suppert judgment for Costner,
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Argument

A trial court’s grant of summary judgment may be affirmed even if the trial court
granted it for the wrong reason. Saathoff v. Kuhlman, 2009 S.D. 17,919, 763 N.W.2d
800, 806. That well-established rule is undoubtedly why the trial court’s decision and
Costner’s brief engage in a shotgun approach, submitting numerous arguments,
alternative arguments, and alternatives to alternatives in an effort to receive an
affirmance. In addition to his numerous legal arguments, Costner now suggests that there
may be factual issues necessitating a remand. (Appellee’s Br., p. 26).

In her opening brief, Detmers addressed every argument and alternative argument
that formed any basis for the trial court’s decision. This reply brief will therefore focus
on the more salient of the trial court’s rationales. In short, there are no factual issues in
this case, and although Costner has many arguments and alternatives thereto, none of

them hit the proverbial mark.

I Detmers’s claims are not barred by res judicata.

A, Detmers’s claims are not barred by issue preclusion.

The first of this Court’s well-established four part test in analyzing the
applicability of res judicata is whether the issue in the prior adjudication is identical to
the issue in the current action. Healy Ranch, Inc. v. Healy, 2022 S.D. 43,9 42, 978
N.W.2d 786, 799 (citing Dakota, Minn. & E. R.R. Corp. v. Acuity, 2006 S.D. 72,917,
720 N.W.2d 655, 661 (additional citations omitted)). Issue preclusion bars “a point that
was actually and directly in issue in a former action and was judicially passed upon and
determined by a domestic court of competent jurisdiction.” Am. Family Ins. Grp. v.

Robnik, 2010 $.D. 69, § 18, 787 N.W.2d 768, 775.
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The issue in the prior case was whether the sculptures were “agreeably displayed
elsewhere” (i.¢., Tatanka). Detmers v. Costner, 2012 S.D. 35,9 10, 814 N.W.2d 146,
149. The trial court found that Detmers and Costner agreed to the permanent display of
the sculptures at Tatanka, even in the ultimate absence of the Dunbar Resort, which was
intended to be built on the same property. (App. at 129; SR at 20). This Court affirmed

the trial court’s finding on appeal. Defmers, 2012 S.D. 35, 924, 814 N.W.2d at 151.

Costner acknowledges that whether the sculptures were agreeably displayed
elsewhere (i.e., Tatanka) was the issue that was litigated in the prior proceeding.
(Appellee’s Br., p. 11). However, Costner repeatedly refers to that issue as “the principal
issue,” so as to imply that there were some underlying, less conspicuous issues that
somehow foreclose Detmers’s current claims. Costner fails to set forth these alleged
collateral issues with any specificity, however, referring in broad generalities to

22 Lk

“respective rights,” “interests,” and “obligations.” (/d.).

The court in the previous action, however, was only tasked with determining the
existence of an agreement between Detmers and Costner to display the sculptures
somewhere other than the Dunbar Resort. Detmers, 2012 S.D. 35, 9 10, 814 N.W.2d at
149. The court found the existence of such an agreement and that the nature of the
agreement was the permanent display of the sculptures at Tatanka. /d. In that respect,
Costner had, at that time, performed under paragraph 3 of the express contract by

securing Detmers’s implied agreement to permanently display the sculptures at Tatanka.

The current case does not seck to re-litigate the existence of an implied contract
between the parties to permanently display the sculptures at Tatanka, but seeks a

determination of whether Costner has repudiated that agreement by stating his intention

{04987650.2} 2



to relocate the sculptures from Tatanka. Thus, the issue in the current case 1s not
identical, or even similar to, the issue in the previous case. While all contract cases
implicate parties” “respective rights,” “interests,” and “obligations,” whether Costner
could unilaterally relocate the sculptures was not remotely “a point that was actually and
directly in issue in [the] former action and judicially passed upon and determined . . . .”

Robnik, 2010 S.D. 69, § 18, 787 N.W.2d at 775 (emphasis added). The trial court’s

holding to the contrary was error.

B. Detmers’s claims are not barred by claim preclusion.

“For purposes of claim preclusion, a cause of action is comprised of the facts
which give rise to, or establish, the right a party seeks to enforce. The test is a query into
whether the wrong sought to be redressed is the same in both actions.” Healy Ranch,
Inc., 2022 8.D. 43, 945, 978 N.W.2d at 799 (quoting Glover v. Krambeck, 2007 S.D. 11,
918, 727 N.W.2d 801, 805). “If the claims arose out of a single act or dispute and one
claim has been brought to a final judgment, then all other claims arising out of that same
act or dispute are barred.” /d. (quoting Farmer v. S.D. Dep’t of Revenue & Regal, 2010
S.D. 35,99, 781 N.W.2d 655, 659). As aresult, claim preclusion exists when a party
knew or should have known of the existence of facts in the prior action and failed to raise
any claims based upon those facts. 7d. 9 59, 978 N.W.2d at 802; Dakota, Minn. & E.R.R.

Corp., 2006 S.D. 72, 9 20, 720 N.W.2d at 662.

The previous action was final after this Court’s opinion was handed down in
2012. Detmers, 2012 S.D. 35, 814 N.W.2d 146. The facts giving rise to the current
action occurred when Costner stated his intent to relocate the sculptures in a real estate

listing that was published in the fall of 2021. (App. at 056, 082; SR at 6, 35). The facts
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giving rise to this action could not have supported any claims or potential claims in the
previous action because those facts had vet to occur and, as a result, it was not possible
for Detmers to have known of those facts. Accordingly, the claim preclusion component

of res judicata does not bar Detmers’s current action.

C. It is Costner, not Detmers. who seeks to avoid or amend the
findings in the previous action.

It is apparent from Costner’s arguments that he believes the issues in the prior
action and the findings that followed are of little significance. Instead, Costner’s
position, regardless of whether it takes the form of res judicata, discharge, duty, breach,
or repudiation, are all premised on the theory that because he prevailed in the prior
action, he cannot be subject to the current action. Specifically, because the trial court in
the prior action held that Costner had fulfilled his contractual obligations as of 2011, he
cannot have breached those obligations a decade later, regardless of whether the issues
are different and based upon new factual developments.

In support of his argument, Costner points out throughout his brief that Detmers
successfully argued in the prior action that the May 3, 2000 contract was unambiguous.
(Appellee’s Br., pp. 11, 15); see also Detmers, 2012 S.D. 35, 17, 814 N.W.2d at 150.
Costner also cites this Court’s decisional law for the proposition that the analysis of
unambiguous contracts should be confined to the four corners of the contract.
(Appellee’s Br., pp. 21-22). Costner then points out that the May 5, 2000 contract does
not include the term “permanent™ and that Detmers’s Reply Brief in the 2012 appeal
stated that the May 3, 2000 contract “calls for an agreement with respect to location, not

duration.” (/d. at n.3).
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Costner is correct that Detmers did not take the position in the previous action, or
this action, that the May 5, 2000 contract was or is ambiguous. In fact, it was Detmers’s
position in the prior action that the plain meaning of “elsewhere™ (i.e., somewhere other
than the resort) was dispositive of the prior case, as Detmers agreed to display the
sculptures on the same property intended for the resort, eight years before the resort was
contractually required to be built, and at a time when Costner and every individual acting
upon his behalf intended that Tatanka would be part of the overall resort. See Detmers,
2012 S.D. 35, 922, 814 N.W.2d at 151 (“[Detmers] points to newspaper articles and
testimony in the record indicating that if The Dunbar is built, Tatanka would be part of
the resort property.”). In fact, Detmers had obtained deposition testimony from Costner’s
architect that when the sculptures were displayed at Tatanka in 2002, “there was always
an understanding, and it was being told to [Detmers], that the Dunbar was still going to
be built at that time . . . .” /d. 9 14, 814 N.W.2d at 150.

On the other hand, Costner’s position was that he and Detmers agreed to
permanently display the sculptures at Tatanka regardless of whether the resort was ever
built. In support of his position, Costner testified about a phone call he and Detmers had
where they discussed “permanently placing the sculptures™ at Tatanka. /d. 9 3, 814
N.W.2d at 148. Although Costner acknowledged he told Detmers that he intended to
build the resort on the same property where the sculptures were being displayed, he never
“promised or guaranteed that the Dunbar would be built.” 7d. 11, 814 N.W.2d at 149.
Finally, the trial court in the previous action allowed the architect to testify contrary to his
deposition and denied Detmers’s Motion to Strike the changed testimony. /d. 99 15-16,

814 N.W.2d at 150.
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So while Detmers maintained that “elsewhere™ had nothing to do with duration,
but required an agreement to display the sculptures in the ultimate absence of the resort,
her argument did not carry the day. The trial court specifically found that Detmers and
Costner formed an implied contract that Tatanka would be the permanent/“final display
area” for the sculptures, regardless of if the resort were ever built. (App. at 129; SR at
20). Although Detmers subsequently appealed to this Court, the deference given to
factual issues, such as the existence of an implied contract, was and is such that the trial
court’s decision effectively ended the case.

Over a decade later and at a time when Costner seeks to unilaterally relocate the
sculptures from Tatanka, the finding of an implied contract has become extremely
inconvenient for Costner. His desire to avoid or amend that finding explains every
argument, no matter how numerous or convoluted, he has made in the current case. It
also explains why Costner has quoted Detmers’s Reply Brief from the prior appeal in the
fact section of his current brief and labeled the quote as “correct.” (Appellee’s Br., p. 7).

The fact that the May 5, 2000 contract is unambiguous does not justify ignoring
or amending the trial court’s findings concerning the implied contract in the prior action.
It is well-established that the parol evidence rule only bars “extrinsic evidence of prior
negotiations offered to contradict or supplement a written contract.” Hofeldt v. Mehling,
2003 S.D. 25,911, 658 N.W.2d 783, 787. “By its express statutory language, the rule

does not apply to conduct and statements taking place affer a contract has been
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executed.” /d. (emphasis in original). “Indeed, contractual rights and remedies may be
modified or waived by subsequent conduct.” /d.!

So while Costner hangs his hat on the fact that he prevailed under the May 3,
2000 contract in the previous action, he conveniently neglects to point out that the sole
basis of the trial court’s holding was the finding of a subsequent implied contract wherein
Costner and Detmers agreed to permanently display the sculptures at Tatanka. (App. at
127; SR at 18) (“Because the issue in this case, whether the sculptures were agreeably
displayed elsewhere, requires the Court to determine if the parties made an agreement
beyond which is necessary to create the May 5, 2000 contract, the law of implied
contracts is applicable™). Indeed, in order for the May 5, 2000 contract’s “agreeably
displayed” requirement to have been satisfied, the court in the previous action necessarily
had to make a factual finding that a subsequent contract, whether express, oral, or
implied, had been formed by Detmers and Costner.

While the existence of an implied contract carried the day for Costner in the
previous action, the implied contract’s terms (i.¢., the permanent display of the sculptures
at Tatanka) prevents his ability to unilaterally relocate the sculptures now. The

recognition of a contract and its terms creates the obligation to abide by it or be in

! This principle is dispositive of Costner’s claim that this Court cannot examine the
finding concerning the subsequent implied contract and its terms and must instead
confine its analysis to the May 5, 2000 contract. The principle that parol evidence does
not bar evidence occurring subsequent to an express contract also negates the assertion
that Detmers is somehow estopped from relying upon the finding that the implied
agreement was to “permanently display” the sculptures at Tatanka because she argued the
May 35, 2000 contract was unambiguous. (Appellee’s Br., n.1).
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breach.? The law does not afford any party, including Costner, the benefits of an
outcome without accepting its burdens.

IL. Costner is judicially estopped from arguing permanent means
something other than permanent.

The gravamen of judicial estoppel is the “intentional assertion of an incongsistent
position that perverts the judicial machinery.” Hayes v. Rosenbaum Signs and Ouidoor
Advert. Inc., 2014 S.D. 64, 9 14, 853 N.W.2d 878, 882. The following elements are
considered in determining whether to apply judicial estoppel: “the later position must be
clearly inconsistent with the earlier one; the earlier position was judicially accepted,
creating the risk of inconsistent legal determinations; and the party taking the inconsistent
position would derive an unfair advantage or impose an unfair detriment to the opponent
if not estopped.” Id. 15, 853 N.W.2d at 883.

Costner does not dispute that he submitted proposed findings in the prior case that
the sculptures were to be at Tatanka “for all times.” (App. at 136, 138, SR at 215, 217).
Nor does he deny that his proposed findings referred to his and Detmers agreement to
display the sculptures at Tatanka as “permanent™ on four separate occasions. (App. at
133, 135, 137-38; SR at 212, 214, 216-217). Instead, Costner argues that his position on
the terms of the implied contract was not adopted by the trial court in the prior action
because it did not specifically use “for all times” in 1ts findings and conclusions.

(Appellee’s Br., p. 20). Instead, the trial court referred to the sculptures being “the final

2 Costner claims the trial court’s finding of an implied contract to permanently display the
sculptures at Tatanka does not create any additional rights or support a cause of action.
(Appellee’s Br., p. 24). Costner’s assertion is inaccurate. Johnson v. Kreiser’s, Inc., 433
N.W.2d 225, 227 (S.D. 1988) (employee had claim for breach of implied contract);
Weller v. Spring Creek Resort, Inc., 477 N.W.2d 839, 841 (8.D. 1991) (complaint stated
a cause of action for breach of an implied contract).
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display area for the sculptures™ and that they would remain there for “the long term.”
(App. at 129; SR at 120).

Costner overlooks that “final” and “for all times™ are synonymous with
“permanent.” He also ignores the fact that the trial court used “permanent™ to describe
the implied contract between Detmers and Costner multiple times in the trial court’s
Memorandum Opinion and Order. Of course, it was not a coincidence that this Court
also used “permanent” to describe the agreement to display the sculptures at Tatanka.
Detmers, 2012 S.D. 35,9 10, 814 N.W.2d at 149 (*The circuit court concluded Detmers
agreed, as demonstrated by her conduct and actions, to permanent display of the
sculptures at Tatanka.”). Indeed, some of the evidence that supported this finding was
Costner’s testimony that he and Detmers discussed “permanently placing the sculptures
at a site on Costner’s property where he intended to build The Dunbar.” Id. § 5, 814
N.W.2d at 148.

In short, Costner’s factual position with respect to an agreement to permanently
display the sculptures at Tatanka was adopted by the trial court in the prior proceeding
and affirmed by this Court on appeal. Any attempt to engage in semantic games or rely
upon children’s dictionary definitions is inconsistent with Costner’s prior position,
creates a risk of inconsistent legal determinations, and imposes an unfair detriment to

Detmers.’

3 Detmers addressed the other arguments relied upon by Costner and the trial court in her
opening brief, and those arguments will not be repeated here.
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I11. Conclusion.

Despite Costner’s numerous arguments and attempts to confuse and deflect, as
mentioned in Detmers’s opening brief, the issue in this appeal, in its most basic form, is
whether the finding that allowed Costner to prevail in the prior action applies with equal
force and finality to him in this action. This Court’s precedent related to res judicata,
judicial estoppel, and anticipatory repudiation answer that inquiry in the affirmative.

Having tied Detmers’s compensation to future royalty rights on fine art
reproductions as opposed to commissioning the work for a sum certain, Costner assumed
an obligation to display the originals at the Dunbar Resort or some other agreeable
location in its absence. That location was found to be Tatanka and the agreement to
display the sculptures at that location was found to be permanent. Whether those
findings were correct or incorrect or convenient or inconvenient is of no legal
significance—they are final as between the parties.

Every cloud, however, has a silver lining. If Costner did not want to perpetually
pay Detmers royalty rights, he could have purchased her interest to those rights as set
forth in the contract. (App. at 027; SR at 10) (“However, should you [Detmers] desire to
sell that interest [royalties] to me [Costner]| at some point in the future, I would be happy
to discuss that with you in good faith™). Similarly, if Costner no longer desired to display
the sculptures at Tatanka, he could have sought Detmers’s agreement to display them at
another location or he could have sold the sculptures, recouped his costs in creating them,
taken 50% of the profits from the sale, transferred the copyright back to Detmers and

relieved himself of any further obligations.
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What Costner cannot do is have it both ways. He cannot use the judiciary to
prevail in one action by convincing it of an agreement to permanently display the
sculptures at Tatanka, and then subsequently convince the judiciary that same agreement
was actually temporary in an effort to assist him in removing the sculptures as he
permanently and finally departs from Deadwood having abandoned, for all times, his
plans for The Dunbar Resort.

Respectfully submitted this 20th day of December, 2022.

By_/s/ Andrew R. Damgaard
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the following:

Marty I. Jackley

Catherine A. Seeley

Gunderson, Palmer, Nelson & Ashmore, LLP

111 West Capital Ave., Suite 230

Pierre, SD 537501
ATTORNEYS FOR DEFENDANT/APPELLEE

/s/ Andrew R. Damgaard

One of the Attorneys for Appellant
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