




































































































































































met, Shangreaux’s argument fails. Even if this Court disagrees, the
State provided race neutral justification for the strike.

2. The State provided a race-neutral explanation for the exclusion of
Juror 78.

In the second step of Batson, the circuit court must determine
whether the State provided “facially race-neutral justifications for its
strike[].” State v. Guthmiller, 2014 S.D. 7, § 18, 843 N.W.2d 364, 370.
This is not a high hurdle for the State to overcome because,

[t]he second step of Batson does not demand an explanation

that is persuasive, or even plausible. ‘At this [second]| step of

the inquiry, the issue is the facial validity of the prosecutor’s

explanation. Unless a discriminatory intent is inherent in the

prosecutor’s explanation, the reason offered will be deemed

race neutral.’

State v. Guthmiller, 2014 S.D. 7, 9 18, 843 N.W.2d at 370 (quoting
Purkett v. Elem, 514 U.S. 765, 767-68 (19935)).

Immediately after Shangreaux made his Batson challenge, the
State offered its reasoning behind striking Juror 78. JT 231. It
explained that Juror 78 said he knew of defense counsel, and he had a
criminal history. JT 231. Shangreaux replied that he did not recall
Juror 78 discussing his criminal history during the voir dire process.
JT 232. The State elaborated that when it presumed Juror 78°s
mistreatment by law enforcement was related to his criminal history.
JT 232. After the circuit court and Shangreaux stated their recollections

of Juror 78’s disclosure, the State followed up with, “the general

statements he made are the reasons the State is striking him.” JT 233.



The circuit court then asked the State to repeat its reasons for the
strike. JT 233. The State reiterated its reasoning stating, “he has a
known criminal history when we looked him up. And the statements he
made about his criminal history, which would include his statements
about unfair treatment by law enforcement, are the State’s concerns.”
JT 233.

While Shangreaux may disagree with the reasons the State
provided, all that is required is that “the prosecutor must present a
comprehensible reason, the [law] does not demand an explanation that is
persuasive, or even plausible; so long as the reason is not inherently
discriminatory, it suffices.” United States v. Johnson, 954 F.3d 1106,
1113 (8th Cir. 2020) (quoting Rice v. Collins, 546 U.S. 333, 338 (20006)).
The State provide non-race related reasons for striking Juror 78.
Therefore, the State overcame its low burden of proving a race-neutral
justification for its strike of Juror 78.

The third and final step in a Batson challenge requires the circuit
court to determine whether Shangreaux proved purposeful racial
discrimination. State v. Scott, 2013 S.D. 31, § 18, 829 N.W.2d at 466.
The analysis highly depends on credibility and, therefore, the court’s
findings are given great deference. Id. The circuit court need not accept
any excuse provided by the State but must “decide if the reason offered
for the strike was ‘merely a pretext designed to mask the improper

consideration of race to exclude’ a juror.” Scott, 2013 S.D. 31, 9 19, 829



N.W.2d at 466 (quoting Coombs v. Diguglielmo, 616 F.3d 253, 261 n. 5
(3rd Cir. 2010)).

“|There are no ‘magic words’ the trial court must use in order to
fulfill a Batson analysis.” Guthmiller, 2014 S.D. 7, 9 16, 843 N.W.2d at
369 (quoting State v. Ryan, 2008 S.D. 94, q 13, 757 N.W.2d 155, 159).
In fact, a circuit court “implicitly conducts [the required] analysis when it
accepts or rejects the State’s explanations for use of its peremptory
challenges.” Id.

Here, the circuit court accepted the State’s reasoning for striking
Juror 78. JT 242. It found Juror 78’ prior interactions with law
enforcement were an adequate non-race related reason for the strike. fd.

Prior encounters with law enforcement have been upheld as valid
non-race related reasons to challenge a venireperson. See United States
v. Allen, 644 F.3d 748, 753 (8th Cir. 2011). (upholding the trial court’s
denial of a Batson challenge for a venireperson who expressed prior
dissatisfaction with law enforcement), United States v. Booker, 576 F.3d
206 (8th Cir. 2009) (“A juror's expression of past dissatisfaction with law
enforcement officers, which could indicate potential bias against the
prosecution, is a legitimate race neutral reason for striking prospective
jurors.”).

Because State provided race neutral reasons for striking Juror 78

the circuit court properly upheld the strike.



ITI. THE STATE DID NOT COMMIT PROSECUTORIAL
MISCONDUCT DURING CLOSING ARGUMENTS BY
IMPROPERLY VOUCHING FOR SHANGREAUX’S
CREDIBILITY.

A. Background.

Shangreaux argues the State committed prosecutorial misconduct
by improperly commenting on his credibility. AB 34. He claims the
State’s comments were “more akin to governmental assurances regarding
the defendant’s credibility, intent and guilt, than a fair marshalling of the
evidence.” AB 35. Contrary to Shangreaux’s argument, the State’s
closing remarks were not improper because they did not constitute
impermissible vouching for Shangreaux’s credibility.

B. Standard of Review.

Typically, claims of prosecutorial misconduct are reviewed under
the abuse of discretion standard. State v. Hankins, 2022 S.D. 67, 4 31,
982 N.W.2d 21, 32-33 (citing State v. Hayes, 2014 S.D. 72, | 24, 855
N.W.2d 668, 675). But when “the defendant did not object, the error has
not been preserved, and we review the claim under the plain error
doctrine.” State v. Heer, 2024 S.D. 54, 11, 11 N.W.3d 905, 909 (citing
State v. McMillen, 2019 S.D. 40, 9 13, 931 N.W.2d 725, 729). To
establish plain error, Shangreaux must show “(1) error, (2) that is plain,
(3) affecting substantial rights; and only then may this Court exercise its

discretion to notice the error if, (4) it seriously affects the fairness,

integrity, or public reputation of judicial proceedings.” Heer, 2024 S.D.



54, 9 12, 11 N.W.3d at 909 (quoting McMillen, 2019 S.D. 40, 4 13, 931
N.W.2d at 729). Shangreaux bears the burden of showing the error was
prejudicial. Id. An “error is prejudicial when, in all probability ... [it]
produced some effect upon the final result.” State v. Carter, 2023 S.D.
67,925, 1 N.W.3d 674, 685 (State v. Little Long, 2021 S.D. 38, 4 49, 962
N.W.2d 237, 235).

C. The State did not commit prosecutorial miscondict during its
closing argument.

“Prosecutorial misconduct implies a dishonest act or an attempt to
persuade the jury by use of deception or by reprehensible methods.”
State v. Hankins, 2022 S.D. 67, Y 32, 982 N.W.2d at 33 (quoting State v.
Hayes, 20114 S.D. 72, 9 22, 855 N.W.2d at 675). The prosecutor shares
the trial court’s responsibility to ensure the defendant receives a fair trial
and “must not appeal to the prejudices of the jury.” State v. Janis, 2016
5.D. 43, 9 22, 880 N.W.2d 76, 82. But “|a] criminal conviction is not to
be lightly overturned on the basis of a prosecutor’s comments standing
alone.” Janis, 2016 8.D. 43, § 22, 880 N.W.2d at 82 (quoting United
States v. Young, 470 U.S. 1, 11 (1985)). Prosecutorial misconduct occurs
when “there has been misconduct” and the misconduct prejudiced the
defendant as to deny him a fair trial. Hayes, 2014 S.D. 72, § 22, 855
N.W.2d at 675 (quoting State v. Smith, 1999 S.D. 83, § 43, 599 N.W.2d

344, 354).
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“Improper vouching invite[s] the jury to rely on the government's
assessment that the witness is testifying truthfully.” Heer, 2024 S.D. 54,
9 24, 11 N.W.3d at 911 (quoting State v. Snodgrass, 2020 S.D. 66, q 45,
951 N.W.2d 792, 806). The State is prohibited from placing “the prestige
of the government behind the witness and imply that the prosecutor
knows what the truth is and thereby assure its revelation.” Heer, 2024
S.D. 54, 924, 11 NW.3d at 911 (quoting State v. Nelson, 2022 S.D. 12, q
38, 970 N.W.2d 814, 826). Such sentiment would be improper vouching.
id.

Shangreaux takes issue with comments made by the State during
closing arguments. AB 34. In particular, he claims the statements “We
know he probably lied on the stand,” “We know the intent with which he
did it,” “We know he intended to cause her death,” and “We know that
the result is a guilty verdict on first-degree murder,” all were improper.
AB 34. But when read in context, these statements were appropriate.

Throughout its closing argument, the State referred to
Shangreaux’s conduct upon law enforcement’s arrival at the apartment
as “play acting” or a “Shakespearean attempt.” JT 643, 647, 654, 639,
679. It discussed how he came up with a “script” for law enforcement. It
then pointed out inconsistencies in his statements to law enforcement,
his trial testimony, and his defense. JT 680. For instance, he testified
that he “blacked out and doesn’t remember what happened.” JT 680.

But he told the detectives when he blacks out, he usually just eats, not
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stab people, so how could he have “blacked out” that night. JT 680. Or
how his defense had tried to cast reasonable doubt by asserting that law
enforcement didn’t thoroughly investigate Keenan Running Crane, but
Shangreaux testified that he didn’t think Running Crane killed E.M.

JT 615, 680. The State then said, “whether you believe him or not is up
to you. We know he probably lied on the stand.” JT 681.

This statement was not the State confirming the veracity of
Shangreaux’s testimony but was pointing out inconsistencies in his
statements and defense. It is appropriate for the State to draw attention
to the incomnsistencies in closing arguments. In fact, “[s]o long as
prosecutors do not stray from the evidence and the reasonable inferences
that may be drawn from it, they, no less than defense counsel, are free to
use colorful and forceful language in their arguments to the jury.”

United States v. Melton, 870 F.3d 830, 841 (8th Cir. 2017) (quoting
United States v. Robinson, 110 F.3d 1320, 1327 (8th Cir. 1997)).

In Melton, the Eighth Circuit found no plain error when the
prosecutor told the jury the defendant was “lying bold face to you,” and
“tried to lie to you.” Melton, 870 F.3d at 841. It was determined the
“comments did not warrant reversal because the prosecutor ‘outlined the
evidence and highlighted the reasons he believed the defendant’s
testimony was not credible,” and it “was not ‘a miscarriage of justice.”
Melton, 870 F.3d at 841 (quoting United States v. White, 241 F.3d 1015,

1023 (8th Cir. 2001)).
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Similarly, in White, there was no prosecutorial misconduct when
the prosecutor called the defendant a liar because it “outlined the
evidence and highlighted the reasons he believed White’s testimony was
not credible.” United States v. White, 241 F.3d 1015, 1023 (8th Cir.
2001). The court held that it was permissible for the prosecutor to
argue, based on the evidence, that the defendant was not truthful. Id.

Both cases are like this case. The State was pointing out
inconsistencies in Shangreaux’s testimony and its interpretation of that
was he was probably lying. The State did not invade the province of the
jury. In fact, it told the jury they are the ones to determine whether they
believed Shangreaux or not. JT 680.

The other comments Shangreaux took issue with during the State’s
closing include statements such as “We know the intent with which he
did it,” “We know he intended to cause her death,” and “We know that
the result is a guilty verdict on first-degree murder.” AB 34. He argues
these were questions for the jury to determine and by the State prefacing
them with “we know” it gave the jury “personal assurances” that
Shangreaux was guilty. AB 35-36.

While this type of language is often criticized and discourages by
courts, “it is not always improper.” United States v. Bentley, 561 F.3d
803, 811 (8th Cir. 2009) (citing United States v. Beaman, 361 F.3d 1061,
1065 (8th Cir. 2004)). Saying “we know” in closing argument is “only

improper when it suggests that the government has special knowledge of
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evidence not presented to the jury, carries an implied guarantee of
truthfulness, or expresses a personal opinion about credibility.”
Bentley, 561 F.3d at 812 (citing Beaman, 561 F.3d at 1065).

The State used the phrase “we know” to discuss the evidence
presented. Throughout its closing argument the State used the phrase
“we know” before discussing evidence that was presented throughout
trial. For example, the State said, “We know that there’s nothing going
on with Liv’s clothes. We saw what she was wearing at Taco John’s... We
have a whole bunch of pictures we put on up there that shows there was
nothing going on with her clothes.” JT 681. And “we know there was
one stab wound right here... The evidence shows he stabbed her seven
times.” JT 682. “We know what happened. We know from the evidence
the defendant stabbed Evie Maxey seven times, probably while she was
standing, and probably some with that knife while she was laying on the
floor because we know that cast off pattern on that toilet.” JT 683.

Immediately after, the State said, “We know the intent with which
he did it. We know he intended to cause her death. We know that the
result is a guilty verdict on first-degree murder.” JT 683. Reading the
State’s closing as a whole, the State was not suggesting it had special
knowledge of Shangreaux’s guilt. Instead, the phrase “we know” was
accompanied by evidence and explained the elements the State believed

it met to result in a guilty verdict for first-degree murder.
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D. Shangreaux was not prejudiced by the State’s closing argument.

Even if this Court were to find the State’s closing remarks to be
erroneous, Shangreaux failed to show how he was prejudiced.

Shangreaux also argues the fact he was acquitted of aggravated
assault means “the jury must have discredited key testimony from both
L.B. and Woehl alleging they were threatened by Shangreaux with a knife
shortly before E.M.’s death.” AB 35-36. But he is forgetting the
overwhelming evidence against him at trial.

For instance, the jury heard him admit to law enforcement that he
and Guerue both “did it.” SR 621. He admitted he stabbed E.M. once in
the back with the knife he claimed he took from Guerue. SR 626-27.
And when law enforcement arrived at his apartment, he had the same
knife used to stab E.M. in his front pocket. SR 637. He later admitted to
stabbing E.M. in the front and back. SR 640-41.

Further, Shangreaux’s finger and palm prints were on the handle
and blade of the knife. JT 473-79. His DNA was on the knife. SR 702.
And E.M.’s DNA was on his hand, pants, tank top, shoes, and inside the
cuff of a baseball glove found in the apartment.

Even if the State’s closing argument was improper vouching,
Shangreaux cannot show how he was prejudiced. Therefore, his claim

fails.
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CONCLUSION

Based on the arguments and authorities, the State respectfully

requests that Shangreaux’s conviction and sentence be affirmed.

Respectfully submitted,

MARTY J. JACKLEY
ATTORNEY GENERAL

/s/ Erin E. Handke
Erin E. Handke
Assistant Attorney General
1302 East SD Highway 1889, Suite 1
Pierre, SD 57501-8501
Telephone: (603) 773-3215
E-mail: atgservice@state.sd.us
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IN THE SUPREME COURT

OF THE
STATE OF SOUTH DAKOTA
STATE OF SOUTH DAKOTA,
Plaintiff and Appellee,
No. 31143
vs.
DAVID J. SHANGREAUX, JR.,
Defendant and Appellant.
PRELIMINARY STATEMENT

In an attempt to avoid repetitive arguments, Defendant and Appellant,
David Shangreaux, Jr., (“Shangreaux”), will limit discussion to the issues that
need further development or argument. Any matter raised in Shangreaux’s
initial brief, but not specifically mentioned herein, is not intended to be waived.
Shangreaux will attempt to avoid revisiting matters adequately addressed in the
initial brief.

The brief of Plaintitf and Appellee, the State of South Dakota, is referred to
as “SB.” All citations will be followed by the appropriate page number.
Shangreaux relies upon the Jurisdictional Statement, Statement of the Case and
Facts, and Statement of Legal Issues presented in his initial brief, filed with the

Court on November 17, 2025.



ARGUMENT

L. THE CIRCUIT COURT ERRED IN SUSTAINING THE STATE'S
STRIKE OF A NATIVE AMERICAN MEMBER OF THE JURY POOL.

A, Shang¢reaux’s Prima Facie Showine

The State argues Shangreaux tailed to make a prima facie showing to
satisty the first step under Batson. SB 5-6. In United States v. Young, the Eighth
Circuit observed that a prima facie showing requires the defendant to show more
than simply the removal of a Native American juror before the State is required
to offer race-neutral reasons for the strike. United States v. Young, 129 F.4th 459,
466-67 (8t Cir.2025); SB 5. According to the State, Shangreaux’s prima facie
showing was insufficient because the only initial reason asserted as a basis for
the challenge was that Juror 78 is Native American. 5B 5-6.

The State’s argument fails because the facts in record are sufficient to raise
an inference that the prosecution struck Juror 78 on account of race. Further, the
State failed to raise this argument to the circuit court and offered its purported
race-neutral reasons for the strike, and the circuit court ruled on the ultimate
question of intentional discrimination. Accordingly, the State’s argument is
moot.

This Court has stated that a defendant establishes a prima facie case of
purposeful discrimination “by showing he or she is a member of a cognizable
racial group, and the State used its peremptory challenges to remove members of

the defendant’s race from the potential jury candidates.” State v. Roach, 2012 S.D.



91, 9 33, 825 N.W.2d 258, 267 (quoting State v. Mulligan, 2007 S.D. 67, 9 33, 736
N.W.2d 808, 820) (citation modified); see State v. Scott, 2013 S.D. 31, Y 16, 829
N.W.2d 458, 465-66; see also Johnson v. California, 545 U.S. 162, 168, 170 (2005)
(recognizing “States do have flexibility in formulating appropriate procedures to
comply with Batson” but finding the State requiring prootf “more likely than not”
in step one was beyond what Batson requires).

In Batson, the Supreme Court held that a prima facie case may be made
out by a variety of facts and circumstances “by showing that the totality of the
relevant facts gives rise to an inference of discriminatory purpose.” 476 US. 79,
93-94 (1986) (citation modified). There, the Court found that to establish a prima
facie case of purposetul discrimination based solely on the prosecutor’s use ot
peremptory challenges in the selection of the jury, the detendant must show he is
a member of a cognizable racial group, and the prosecutor exercised peremptory
challenges to strike members of the defendant’s race. /d. at 96. Once this showing
is made, “the defendant is entitled to rely on the fact, as to which there can be no
dispute, that peremptory challenges constitute a jury selection process that
permits those to discriminate who are of a mind to discriminate.” Id. (citation
moditied). The defendant must show the combination of these facts “and any
other relevant circumstances raise an inference” that the prosecutor’s
peremptory challenges were made “on account of race.” Id. This burden is not
onerous and is one of production, not persuasion. California v. fohnson, 545 U.S.
162, 163 (2005) (tinding the prosecutor’s use of 3 out of 12 strikes to remove the
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remaining black prospective jurors was sufficient to raise an inference of
purposeful discrimination).

Here, the record establishes that Shangreaux is Native American, and the
State used a peremptory strike on one of only two Native American members in
the jury pool. VD 239, 241. During questioning of the prospective jurors, Juror 78
volunteered he was a victim of a serious crime, VD 201, and in all his responses
to questions from the attorneys Juror 78 confirmed he could be fair and impartial
to both sides in rendering a verdict. On this record, the facts and relevant
circumstances were sufficient to raise an inference that the State’s strike of Juror
78 was on account of race. Id. 127-28, 190-91, 201, 209

The State’s argument is also moot. In Young, the Eighth Circuit Court
noted the defendant’s failure to make a prima facie case was “arguably moot”
and declined to affirm the defendant’s conviction on the issue because the
district court made a tinal ruling on purposetul discrimination after the
prosecution had already provided its reasons for the strike. 129 F.4th at 467, 473
n.4; see United States v. Hill, 31 F.4th 1076, 1081-82 (8th Cir. 2022); Hernandez v. New
York, 500 U.S. 352, 359 (1991) (plurality opinion) (holding once the prosecutor has
stated his race-neutral reasons and the court has ruled on purposetul
discrimination, “the preliminary issue of whether the defendant has made a
prima facie showing becomes moot”).

After Shangreaux’s counsel raised a Batson challenge to the State’s strike

of Juror 78, the prosecutor immediately proftered the State’s reasons for the
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strike and did not argue Shangreaux failed to make a prima facie case. VD 231.
The circuit considered the State’s proftered reasons and ultimately ruled on the
question of intentional discrimination. Id. at 231-43. Thus, the State’s argument

on appeal is moot.

B. The State’s Race-Neutral Explanations

The State asserts it provided race-neutral reasons for striking Juror 78. The
second step in Batson looks only to the facial validity of the prosecutor’s
proftered race-neutral reasons and does not consider the persuasiveness, or even
the plausibility, of the explanation. State v. Guthmiller, 2014 5.1D. 7, 9 18, 843
N.W.2d 364, 370 (citation omitted).

Shangreaux agrees that the circuit court appropriately moved onto step
three of the analysis. The prosecutor’s claims that Juror 78 indicated he was
familiar with defense counsel’s name in the news, and that the State had looked
up and confirmed Juror 78 had a criminal history, suffices as facially valid race-
neutral reasons.

C. The Cireuit Court Clearly Erred in Uvholdin ¢ the Strike because the

Prosecutor’s Claim that [uror 78 had a Known Criminal History did not Hold

up to Scrutiny, and the Circuit Court Relied on Clearly Erroneous Facts
makin ¢ its Ruling.

For the reasons and the facts cited in Appellant’s Initial Briet, the record
establishes the prosecutor’s initially proftfered race-neutral reasons did not hold
up to scrutiny. The Supreme Court has stated:

|[Wlhen illegitimate grounds like race are in issue, a prosecutor simply has
got to state his reasons as best he can and stand or fall on the

5



plausibility of the reasons he gives. A Batson challenge does not
call for a mere exercise in thinking up any rational basis, It the

stated reason does not hold up, its pretextual significance does not
tade because a trial judge, or an appeals court, can imagine a reason
that might not have been shown up as false.

Miller El v. Dretke, 545 U.S. 231, 252 (2005) (emphasis added) (citation moditied).

Batson credibility turns on available circumstantial evidence in the record.
Foster v. Chatman, 578 U.S. 488, 501 (2016). When the record contradicts the
prosecutor’s account, the legitimacy ot a peremptory strike is questionable.
MecClain . Prunty, 217 F.3d 1209, 1221 (9t Cir. 2000). The State’s initial
justifications were discredited by the court and defense; its subsequent, “race-
neutral” reasons arrived only after the mischaracterization of Juror 78's
statement was corrected. The prosecutor’s admitted contusion about what P.D.
said, coupled with minimal follow-up with Juror 78 demonstrates post hoc
rationalization rather than a bona fide concern. Both the evolving justifications
and the superticial voir dire weigh heavily against the legitimacy of the
prosecution’s explanation, and the circuit court clearly erred in sustaining the
strike of Juror 78.

Further, the circuit court’s evident misgivings over the State’s lack of
inquiry with Juror 78 required a thorough review of Juror 78's answers to the
follow-up questioning. VD 241-42. The circuit’s erroneous recall of this exchange
may have influenced its ultimate ruling as to whether the State’s explanations
were merely pretextual. [d. Under these circumstances, the circuit court’s reliance

on clearly erroneous facts rendered its tindings incomplete.
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II. THE PROSECUTOR’S COMMENTS IN CLOSING ARGUMENT
CONSTITUTED VOUCHING AND IMPROPER PERSONAL
ASSERTIONS OF KNOWLEDGE ABOUT SHANGREAUX'S
CREDIBILITY, INTENT AND CULPABILITY.

Based on the reasons set forth in Appellant Initial Briet, Shangreaux
maintains that the prosecutor’s “we know” statements in closing argument
constituted personal assurances regarding Shangreaux’s credibility, intent and
ultimate culpability, undermining Shangreaux’s right to a fair trial.

CONCLUSION

For the atorementioned reasons, authorities cited, and upon the settled
record, Shangreaux respecttully asks this Court to vacate the Judgment and
Sentence and order a new trial, or in the alternative, remand the case to the

circuit court for further analysis and findings on step three of Batson in light of

the facts in the record.
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