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FRELIVIENARY STATEMENT

References to the two Court Moticn hearing transeripts will be “HT1” U‘anuary &,
2021y and “HT2" (August 18, 2022) followed by the appropriate page number.
References to the Comrt’s August 29, 2622 bench decision will be “BD” followed by the
appropriate page number. References to any affidavit will be by use of surname and
paragraph nurnber followed by the Appendix ("App.”) page number. References o any
record in the Docket will be Clerk’s Record “CR” followed by the page numbes.

JURISDICTIONAL STATEMENT

.Avera St. Mary's (Avera) filed an Amended Notice of Appeal with an Appeal
Bond under the provisions OfSDCL 7-8-29, from a decision of the Sully County Board of
Commissioners (County) issued December 30, 2021 denying Avera’s elaim. (CR 297).
Avera reqguested relief from the circuit court pursuant to SDCL 28-13-40. Id. The matter
came on for hearing before the court, the Hon. Christina L. Klinger presiding, on August
18, 2022.. An oral ruling or bench decision was issued on August 29, 2022, (CR £08).
Thereafter, the court denied Avera's proposed findings of fact, conclusions of law and
order, and entered County’s findings of fact and conclusions of law and Order on
September 27, 2022. {CR 844). The Order atfirmed County's denial of Avera's claim
based solely on the reason that notice or complaint of I.R.’s life-threatening illness was
not provided by Avera to County while J.R. remained in the County. (HT2; CR 808, CR
851). Notice of Entry was served and filed on September 28, 2022..(CR 803). The
court’s Order is a final order or deterriination affecting Avera’s substantial rights, and 1s

appealable pursuant to SBCL 15-26A-3(4).



STATEMENT OF LEGAL ISSURS

=

Whether the court erred as & matier of law affirming County’s denial
decision, in applying Roane as conirolling precedent given the subsiantial
number of material facts different in Roene versus the instant case.

Circuit Court; The court held that Roane was controlling authoriiy in affirming
the County’s denial decision, and it was the primary basis for its decision.

Most relevent cases:

Rosne v. Huichinson County, 40 8.1, 297, 167 MW, 168 (1918) (Majority
Opinion}

Bd. Of Com’rs v. Denebrinkl5 Wyo.342, 8% Pac, 7 (1907)

County of Christion v. Rockwell, 25 111, App. 20 (1837)

County of Madisen v. Haskell, 63 TIL. App. 657 (1895)

Bd. Of Supervisors v. Gilberi & Bonner, 70 Miss, 791 {1893}

Maost relevant statutes:

SD Rev. Code 1919, § 10035
SD Rev. Code 1919, § 10052
SDCL 28-13-37

SDCL 28-14-2 ef. seq

42 USC § 1395dd - EMTALA

2 Whether the court erred as a matter of law affirming the County’s denial
decision, base upon its interpretation of SDCL 28-13-37 as requiring
notice to the County of J.R.s illness while J.R. remained in Sully County.

Circuit Court; The court held that the statute required the County be provided
with notice of J.R.’s illness while J.R. was still within County, despite the
language of SDCL 28-13-37 not expressly stating that requirement or fimeframe
to provide such notice.

MMost relevant cases:

Roane v. Hutchinson County, 40 S.D. 297, 167 N.W. 168 (1918)

Argus Leader v. Hapen, 2007 8D 96, Y 12, 739 NW2d 475

US West Communications. Inc. v. Public Utilities Comm’n., 505 N'W2d
115,122-23 (SD 1993))

Nelson v. School Bd. Of Hill City, 8.D., 455 NW2d 451 (8.D. 1990))




Iost relevant statutes:

SDCL 28-13-37 and SDCL 28-13-38

SE Rev. Cede 1919, § 10035

SD Rev. Code 1919, § 10052

42 USC § 1395 dd - EMTALA

124 Statute 115 (May, 2010) - Affordable Cars Act (ACA)
IRC § 501(»)

STATEMENT OF THE CASE

Round 1:

Avera served and filed an administrative appeal under SDCL 7-8-29 secking
relief for assistance for emergeney hospital services provided to I.R., 2 nonresident of
Sully County, who nonetheless had returned to Sully County for six months of work each
year for the past 10-11 years as a greenskeeper for Sutton Bay Golf Resort. (Malsam
2-7,Bx. A, B and C, CR 15, 20, 65). County denied Avera’s claim on March 3, 2015 on
the sole basis that J.R. was not a resident of Sully County. (Malsam 9 3, CR 15, 20).
Avera sought relief through a Motion for Order Directing Assistance pursuant to SDCL
28-13-1 et seq.. and specifically SDCL 28-13-40. (CR 12). After hearing, (HT1) the
Court by Order dated February 9, 2021 , remanded Avera’_.s claim back to the Sully
County Board of County Commissioners to provide a factual and evidentiary basis for
their decision on whether facts and circumstances were met for SDCL 28-13-37 and 28-
13-38 to apply. (CR 202, 200, 247). The Court maintained jurisdiction of Avera’s claim.
Round 2: |

The Comunissioners held a hearing/meeting on December 30, 2021, and after
taking testimony, reviewing affidavits and records submitted, and hearing oral argument.

again denied Avera’s claim for the following reasons: 1) J.R. was not a resident of Sully



County at the time of hospitalization; and 2) LR, was indigent by design for fziling o
purchase individual insurance through the Affordable Care Act (ACA). After heasing the
Court coneluded that J.R. s residency in Sully County &t the time o hospitalization was
neither relevant nor applicable under the language of SDCL 28-13-37, and because Avera
was not asserting J K. was & regident at hospitalization. (HT2; BD @ 7, CR 254, 808).
The Court further concluded that Ms. Peterson’s opinion and Commigsioners’ conclusion
that I.E. could apply for the ACA at any time wag unsupported by the record, and thus
JL.R. was not indigent by design. (HT2; BD @ 10-11). The Court went on, however, to
affirm County’s denial decision pursuant to the language of SDCL 28-13-37, applyingl
Roane as ¢ase precedent to the facts of the instant case (HT2; BD @ 12-14). The Court
rcas‘oned that even though there was no hospital within the borders of Sully County that
could have treated J.R.’s emergency medical condition, Roane required that Sully County
" receive notice of TR.’s illness while he remained in the County before Sully County was
liable to Avera. (HT2; BD @ 12-15).

STATEMENT OF FACTS

TR, was a married, Hispanic male, 57 years old at date of service, not a veteran of
any armed services, or member of a Native American tribe. (Malsam Y 3, 6, Ex. B;
CR15, 20). LR. was not a resident of Sully County, and was brought from Sully County
to the Emergency Department of St. Mary’s Hospital at 1:37 P.M., Thursday, August 14,
2014, (a work day), with complaints of epigastric abdominal pain, nausea, and vomiting.
(Malsam 9 4, Ex. C; CR13, 20; Executive Summary, CR 389; BD @ 8, CR 808). IR.
was diagnosed with acute appendicitis with perforation, necrosis, peritonitis, and SIRS

(Systemic Inflammatory Response Syndrome). (Malsam ¥ 8, Ex. C; CR15, 20; BD @ 8,



CR 808). The patient was immediately taken to the operating room wadergoing a
laparoscopic appendectomy, at which timme an infectious disease consultation was
obtained. (IMalsam; § 4, Ex. C, CR 15, 20). Af the time of hospitalization, J.E, was
employed at Sutton Bay Golf Resort under a work Yisa, as a seasonal employee, hired as
a groundskeeper and mainienance worker, (Malsam; §9 5, 7, 10, 11, CR 13, 20; BD @
7, CR 808). Individual health insurance was not offered to J.R. at Sutton Bay, JR.'s
income in 2014 was $12,624.90. (RD @ 7-8, CR 208; Malsam §§ 12. 13, Ex. T, CR 15,
20). The first “notice” or “complaint” made to Couniy was Avera’s August 22, 2014

Notice of Hospitalization while J.R. was still hospitalized. (Malsam 9 3, Ex. B, CR 15,

20; ¢f BD (@ 12 where court concluded J.R.’s application was first notice to County.)

No deposition was able to be taken as J.R. left County shortly afier his
hospitalization. (BD @ 8, CR 808). No payments have been made on this account, which
has a principal balance of $75,632:3 5. (Malsam, 99 17, 20, CR 15; BD (@ 8, CR 808).

At the time of hospitalization, J.R. was living in Agar, Sully Cournty, legally working
here, and given a social security number to file income tax. (Malsam 99 5, 7, 9, 10, CR
15; BD @ 7-8, CR 808; Barnard, 5, CR 65}. I.R. spoke little to no English, and had
worked at Sutton Bay for the last 10 consecutive years, working six (6) months each year,
returning to Mexico and his family (for the winter months) when the season was over at
the golf course, (Id. and Malsam § 14). The Federal Poverty Income Guidelines for a
househeld of five (5} in 2014 was $27,910.00. I.R. was $8,285.10 below the income

guidelines'. (Malsam 9 19, Ex. E, CR 15, 20). T.R. was not able to purchase individual

 Bven for 2 household of three (3) in 2014 the Federal Poverty Income Guideline was $19,790.00,
{Malsam Ex. E, CR 15, 20)



health insurance, as the income he made from his employment at Sutton Bay was sent
directly home to Mexico to support his four {4) dependents living there. {(Malsam [ .4, 6,
13, Ex, C, CR 15, 20). Concerning LR.s failure to purchase individual health insurance
through the ACA, the following greatly impact his ability to do so: 1) LR, spoke little to
no English, requiring interpreters to complete the County’s Application for Assistance;
{(Malsam 9 14, Ex. C, CR 15, 20); 2} J.R. would net have had access to any computer,
much less understand it, to even apply under the ACA for which the Marketplace was
only cpen less than eight (&) months prior; (Id; Malsam 9§ 4, BEx. C, CR 15, 20); 3) open
errollment for J.R. under the ACA had closed prior to J.R.’s arrival in Sully County 1
April,_ 2014, and J.R. did not meet any of the ACA exceptions to apply ouiside the open
enroliment period (BD @ 8-11; CR 808); and 4) on County’s Application for Assistance,
J.R. indicated he did not believ¢ he could purcﬁ_ase health insurance when in this country
on a work Visa (Malsam 9% 6, 14, Ex. C, CR 15, 20; BD @ 10-11, CR 808). The court
determined J.R. was not indigent by design based on failure to apply under the ACA
because it was not available to him to enroll, (BD @ 10-11, CR 808). The court also
determined J.R. had no friends or money to help with Avera’s hospital bill, both
qualifying elements under SDCL 28-13-37 (BD @ 11-12, CR 808).

STANDARD OF REVIEW

This Court has held that it will only reverse the trial court's findings of fact if they are

clearly erroneous. State v. De La Rosa, 2003 SD 18, 75, 657 NW2d (@ 685 (citalions
omitted). This Court has also held “[i]t is well settled that “[o]nce the facts have been
determined, however, the application of a legal standard to those facts is a question of

law reviewed de nove. ” State v. Hirning, 1999 S.D. 53, § 8, 592 NW2d 600, @ 603



(citation oraitted). Staie v. Wilson, 2004 5.10. 33, &, 678 N'W2d4 176. There are no

material facts in dispuie in the instant case, only a question of law in how SCL 28-13-
37 applies to the facts.

Where questions of law exist, or application of tie law to a st of {acts, {(decisions
on statutory interpretation} this Court applies & de move standard. Tn ve Hstate of
Ginsbach, 2008 SD 91 § 10, 757 N'W2ad 63, 68 [16]. Issues involving statutory
construction or interpretation are gquestions of law for this Court to determine de nevo

with no deference o the circuit court’s decision (Schater v. Duel County Bd. Of Com’rs,

2006 S 106, 9 5, 725 NW2d 241, 243; Steinberg v. State Dept. of Military and Veterans

" Affairs, 2000 SD 36 7 6, 607 N'W2d 596, 599; Zoss v. Schaefers, 1999 SD 105, 9 6. 398

NW2d 550; Satellite Cable Servs. v. Northern Electrig, 1998 SD 67, 9 5, 581 NW2d 478,

480).
ARGUMENT

I.  THE TRIAL COURT FRRED AS A MATTER OF LAW IN AFFIRMING
THE COUNTY’S DENIAL DECISION AFPLYING ROANE AS
CONTROLLING PRECEDENT GIVEN THE SUBSTANTIAL NUMBER
OF MATERIAL FACTS DIFFERENT IN ROANE VERSUS THE
INSTANT CASE.
A.  ROANEIS INAPPOSITE AS CONTROLLING AUTHORITY

BASED UPON ITS FACTS ALONE.

Avera respectfully submits that the Roane decision (Roane v. Hutchinson County,

40 SD 297, 167 N.W.168 (1918) (Appendix D) is not controlling based upon the number



of material facts different in Roane from the instant case. Roane has litfle, i any

precedential application, to the case at bar for several reasons.

First, unlike the 28 boxcar riding paupers in Roane, J.R. in the mstani case was far

from a transient individual simply traveling through Sully County to some other location,
at the time of his perforated appendicitis requirtng emergency hospitalization, surgery
and [CU treatraent. K. had in fact been retuming to County each year for 10 years; 1R,
vras not “incidentally passing through [Sully] County.” {cf Roane @ 298; see Qugen of

Peace Hospital et. al. v Hanson County. South Dakota, 30CTV93-0000622; all non-resident

patients injured in a one vehicle accident on 1-90, were just driving through Hanson

County, but the claims were paid in spite of Roane); Avera [eart Hospital of South

Dakota. et. al. v. Potter County. South Dakota (B.R.A.) 53CIV12-000057; Avera St.

' Luke’s Hospital v. Walwerth County, South Dakota (R.H.) 64CTV01-000089; Keller v.

Potter County. South Dakota 53CIV00-000041; Avera St. Luke’s Hospital v. Walworth

County. South Dakota (C.R.) 64CIV17-000008; Avera Heart Hospital of South Dakota

v. Minnehaha County, South Diakota (E.F.), 43CTV10-001310; Avera Heart Hospital of

South Dakota v, Grant County, South Dakota (1.13.), 25CIV21-000054; Avera St. Luke’s

Hospital et. al. v. Grant Countv, South Dakota (J.D.) 25CIV18-000045; Avera St. Mary’s

Hospital v. Hughes County, South Dakota, (M.B.) 32CEV14-000126; {(see App. E and

other South Dakota Circuit decisions).

Additionally, Roane cited Section 2761 of the 1915 Political Code of South
Dakota (converted to 1919 §.0. Rev. Code § 10035) (see App. C), which is at least 1 or
2 iterations prior to the language of current SDCL 28-13-37, but at feast at the time of

Roane, placed a general, over-arching legal duty as prescribed by law over the poor (no



exceptions). Roane zlso cited § 2781 of the 1913 Folitical Code (converied o 1915 5.0,
Rev. Code § 10052) dealing with county duties and cbligations for “sick or cying” {(see
App. ). The statiie seems more inclined to pay for burying somsone versus medically
treating them. The lanpuage hag been amended and modified since. At the time of the
Roane decision, basic transportation in South Dakola was by tramn, carriage, horseback or
walking. There were few if any freestanding brick-and-mortar hospiials, and in fact,
Hutchingon County apparently had an operating hospital within its borders in Tripp in
1918 {App. D). By contrast, Sully County’s last operating hospital within its borders was
abandoned in 1894 (following a fire at Fort Sully 1 in 1884). The Roane court conclhuded
no county liability because the overseers of the poor had not taken charge of the injured

persons while in Hutchinson County. Roane @ 302-03.

Given no operational hiospital within Sully County’s borders at the time of F.R.’s
hospitaiization, it is difficult to imagine how County can argue faithful discharge of its
express statutory duties and obligations, whether to residents under SDCL 28-13-1 er.
seq., or non-residents under SDCL 28-13-37. By express decision, waiver, or implied
default, the County’s Commissioners have delegated (or defaulted) their legal duties
concerning poor relief obligations to both residents and non-residents to area hospitals
outside the County, including but not limited to Avera. This is especially true when those
v.ery hospitals are integral in providing the necessary emergency hospitalization and
treatment required to save the patient’s life; hospitalization, and treatment, which is not
available Witﬁ]' n County’s borders.

Roane focused materially on the fact that the medical treaiment services were

voluntarily undertaken by the plaintiff physician as a good Samaritan. (Id. @ 40 SD 304-



05). Averais not a physician, but & hospital. Further, it cannot be said Avera in the
instant case voluntarily provided the hospitalization 1o 1.R., due 1o legal duties and
obligations imposed by Federal law vpon Avera for anyone presenting to its Emergency
Drepartment in critical condition, vegardless of their ability to pay. Avera was not a “good
Samaritan” like the physician in Roane who “volunteered” his services to the 28 injured
train riding pavpers. (See the Examination and Treatment for Emergency Medical
Cenditions and Women in Labor Act - EMTALA (42 USC § 1395 dd); numerous
provisions of the Patient Protection and Affordable Care Act (ACA} 124 Statute 119
{May, 2010); and IRC § 501(x)).

Roane also held “[tjhere can be no duty resting upon the county to care for non-
inhabitant poor unless prescribed by statute” Avera’s position is that is exactly what
SDCL 28-13-37 provides. County initially never addressed the express language of SDCL
28-13-37 as applying to the instant case, other than to cling té the poSition that J.R. was
not a resident. When the court told County J.R. need not be a resident for SDCL 28-13-37
to apply (HIT1, CR 202), County changed its argument to no liability because under
County’s view of the statute, County was entitled to prior notice while J.R. was still within
Sully County, despite no operational hospital since 1894 within the County, and despite
the emergency circumstances of J.R.’s condition. Finaliy, the Roane majority opinion goes
against the greater weight of authority (two supporting versus five contrary) of cases cited

in the concurring opinion.,

10



8. ROANE REPRESENTS GUTDATED, BAD PRECEDENT BASED
UPON THE CASES CITED (N THE DECISION ITSELY, AND
SHOULD BE OVERTURNED OR MODIFIED,

1 Foane Maiority Oninion.”

The Roane majority eited as precedential authorily or “in agreement with its
decisicn” only five cases involving a county government as 3 party; the remaining cases
cited invelved municipalities or townships, which are clearly a different pelitical
subdivision or level of government, dissimilar to County governments, and thus

distinguishable. Further, one of the five cases, Moon v. Board of Commissioners, 97 Ind.

176 (1884), invelved a request by a surveyor for reimbursernent of his costs for specific
services provided for a drainage ditch project - hardly cvén a remotely analogous
situation to emergency hospital services provided to a non-resident in a life-threatening
situation.

Of the remaining cases with at least a county as one party cited by the Roane
majority, onfy one case was from South Dakota; Hamlin County v. Clark County, 1 SD
131, 45 N'W 329 (1890). This case involved Hamlin County suing Clark County for
séimbursement for medical care Hamlin had provided to a resident of Clark County who
* became injured in Hamlin County after falling off a roof upon which he was working.
(Id. @ 133). Clearly different paﬂiés and facts than in the instant case (or in Roane).

Moreover, the Hamlin holding and rationale has been superseded by the enactment of

2 Cases cited by both the Roane majority and concurting opinions are in App. I

1l



SDCL 28-13-38 (see¢ last sentence) and SDCL 28-14-2 21, seq., codifying county to
county reimbursement.

Sirnilar to Hamlin, Csre Gordo County v. Boone County, 152 LA 652 {1911) was

references the parable from the Bible concerning the injured traveler left by the road for
dead, to whom only the Good Samaritan provided assistance. (Id. @ $93-54). While
specific Towa statutes were not quoted (or cited) the Court appears tc base its decision on
the following rationele:

But reimbursement for aid extended to a transient pauper is not directed,

and, if plaintiff is entitled thereto, this must be owing 1o an implied

promise on the part of Boone county to repay Cerre Gordo county.

Boone @) 697. The Court further reasoned that in order to recover for services, there must
be a contract, or services must have been at the request of authorized officers. Boone (@)
698.

Like Hamlin, this was a case of one County suing .a,nothcr County for
reimbursement,(not a medical provider suing a county), however, Boone County, where
the pauper’s emergency health issue first arose, dodged its liability through the purchase
of a $0.48 train ticket sending the pauper down the rails to another County, which

had to be amputated due to frostbite. Boone (@ 694. This unseemly “process” of

transferring extremely difficult (or life threatening) cases down the road when historically
undertaken by hospitals was referred to as “patient dumping,” and ultimately proscr'ibed
by Federal law. (EMTALA). This Court should be mindful that a decision in Sully

County’s favor may well encourage counties to behave like Boone County - except with a



bus vs. irain ticket — at risk of great harm or even death to the individnal concerned,
and/or potentially increased public, societal program cosis wherever that person
ultimately “lands.” This is especially true in 23 South Diakota counties where 0o hospital
exists within the respective county’s borders. (Rave Affidavit 15, SDAHO Motion to
Appear Arnicus, filed herein).

The third case wiih a coundy as a parly, Si. Luke’s Hosp., Ass’n, v, Grand Forks

County, & ND 241, 77 NW 598 {1898} was a similar hoiding or result to Boone, however,
the St. Luke’s Court based its decision on Hamlin (discussed supra) distinguished on its
facts as one County suing another County, and that the issue in Hamlin was resolved by
enactment of SDCL 28-13-38 and 28-14-2 to 2.1. The St. Luke’s court firrther cited Moon
(discussed supra) also distinguished on its facts to the pauper receiving medical care and
treatment from St. Luke’s. What is noteworthy, however, is the St. Luke’s Court’s failure
to quote, much less mention, a single North Dakota statute, yet the Roane Court relied on
it as precedent with no side by side comparison of statutes. The St. Luke’s court also never
discussed whether the medical care and treatment was emergency in nature, although it
noted that requested anthorization was refused on behalf of the county. Id. @ 241. Given
no such mention, and the county’s refusal, one can reasonably conclude emergency
hospital freatment was not involved. The St. Luke’s court disposed of the hospital’s claim

on 2 pleading deficiency and is distinguishable from the instant case.

Morgan County v. Seaton, 122 Ind. 521 (1890) involved a County appealing from

a judgment in favor of Dr, Seaton for emergency professional medical care and treatment
provided to a poor, resident of the County. Id. @ 522. The Morgan Court reversed the

judgment concluding that the complaint did not state facts sufficient to constitute a cause
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of action reasoning coumiy had employed a physician to attend to the poor as required by
statute (although he had refiised to act), and further, that the Township trusies declined to
employ Dr. Seaton. [d. @ 526; 522. Morgan. at least on its face, provides limited
support for the Roang Court given the employment of a county physician by Morgan
County, aﬁd the statutory scheme of (more rumerous) Township Trustees as overseers of
the poor in Indiana, neither of which fact or structure existed in Hutchinson County {or in
Sully County), although there is at least anscdotal evidence of a hospital operating in
Futchinson County in 1916 (App. ).

The remaining cases claimed by the Roane Conrt to “also sustain our holding in
this case.” all involved physician claims against a town or municipality and are factually

distinguishable on the basis of the party or governmental entity concerned alone. (Miller

v Inhabitants of Somerset, 14 Mass. 396, 13 Tyng 396 (1817); Kittredge v. Inhabitants of

Newbury, 14 Mass, 448, 13 Tyng 448 (1817); and Patrick v. Town of Baldwin, 109 Wis.
342 (1901)).
2. Rogne Concurring Opinion:

It is noteworthy that the concurrence by two justices in Roane listed five cases
involving physicians versus counties, one more than the number of cases involving at

least a county as one party cited in the majority opinion, (if the surveyor claims in Moon

are accepted as not refevant). Each of those five cases resulted in the physician being

compensated, either by affirming or by reversing a lower court decision.

Bd. Of Com’rs v. Denebrink (5 Wye.342, 89 Pac. 7 (1907} held that emergency
surgery provided by the plaintiff/physician to amputate the arm of a nonresident pauper

run over by a train was entitled to compensation. (Id. @ 353). County asserted there was
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a0 notice to the board belore services were provided, bot the Court noted that the board
was not in session at the time of the aceident. Dencorink @ 349, The same fact car: be
soncluded about Thursday, August 14, 2014 in the instant case for Sully County.
Judgment of the lower court for the physician was affirmed. Id.

Denebrink involved a demurer by the county to the physician’s petition or claim
which was overruled; when the county refused to plead further, judgment was granted to
the physician, and county appealed asseriing no notice or request for assistancs. Id. @
343. On appeal, the Denebrink Court concluded the case fell within the exception that
such a request was necessary for contract liabilify, reasoning:

Tt was both the moral and legal obligation of the board to furnish a

physician for the injured man, and upon its failure to do so Dr. Denebrink

and his assistant perform the services which the exigencies of the case

required to save a human life with the expectation of being reimbursed

therefor. Tn such cases there is always a legal presumption of a promise to

pav without any proof that such promise has been made or the services

requested by the party sought to be charged.

(citations omitted). Id. @ 349.The Denebrink Court further reasoned:

It was sufficient to lead to the facts showing the immediate necessity for

the services rendered in the impossibility of a president request or promise

to pay. To hold that such request was necessary to maintain the action

would, under the circurnstances as shown in the petition, be inhuman and

shocking to all sense of decency and render the statute less effective than

it was evidently intended. Such request was in the nature of an impossible

condition precedent and sufficiently appears by allegations in the petition.

Id. @ 351. Denebrink should have been given more weight by the Roane majority, and is
on point with the instant case. The Sully County Commissioners were not in session
when J.R. was taken to Avera’s Emergency Department, just short of death’s door. The

exigencies of J.R.’s case required immediate emergency hospital services to save his life,

medical care which County was otherwise statutorily required to provide-notice by Avera
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to County while J.E. was still within County’s borders woukd not have been possible save

gravs potential jeopardy to LR.s life.

County of Christion v, Rockwell, 25 Tll. App. 20 (1887) held that 2 private
physician providing emergeney serviees to 2 minor pauper {amputation of the boy's leg
after being accidentally shot) was entitled to reimbursement from the County. Id. @ 21.

There was no time tc apply for aid to any ccunty official nor was there any

attempt 16 do 50, but the operaticn was performed without delay and with

such skill that a rapid recovery ensured.

Id. @ 21. The lower court’s judgment was affirmed with costs. 1d. @ 22.

County of Clinten v. Pace, 59 Il App. 576 (1895} involved the county asserting

no recovery for any physician services rendered without permission from the overseer of
the poor. Id. @ 578. The Clinton court ¢oncluded:

This is not the law. The county has been held to a liability for necessary
services rendered by a physician where prompt and immediate action is
required, without notice to, or permission from, the overseer of the poor.

(Citations omitted). Id. The court further reasoned:

We see no reason why the overseer, who is required to cause such
assistance to be rendered as he may deem necessary and proper, may not
examine into the case while the treatment, originating in an emergency, is
progressing, and accept past services while contracting for a continuation
thereof in the future. The chief object of the statute is to have the judgment
of the overseer on the case, based on his personal knowledge, to prevent
imposition on the county, and this object is accomplished if a personal
examination is made before the necessity for County aid has terminated.

Id. @ 580. The lower court’s judgment in favor of the physician was affirmed. Id.
* County of Madison v. Haskell, 63 1lt. App. 657 (1895) invoived emergency
medical treatment at the scene, and extended hospitalization thereafter, by a physician

(otherwise emploved by the railroad) for several nonresidents of the County, some who

were initially injured in the railroad collision, with many others injured subsequently out
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of the same incident as a result of the exploéi@n of ¢il tanks beside the rails. Id. (@ 657-
58. Madison County asserted it had a physician employed to provide any necessary
medical care and treatment free of charge (although he was in an adjoining township),
and that plaintiff/physician Haskell had failed to show he was “requested and autherized”
to provide such emergency medical treatment and services. Id. @ 659-60. After
reasoning that the legislature had made it absoluiely obligatory upon the County to malke
all necessary and proper provision for nonresidents of the County “in the condition of the
sufferers in this case,” the Court concluded that “[Madison County] can not avoid the
liability so imposed, by its own failure to appoini necessary agents or prescribe

% regulations as to the manner of doing it. (citations omitted). Id. @ 660-61. The Court

concluded that the county board of Madison County had not prescribed any, and as such,

the underlying judgment in favor of the physician was atfirmed. Id. @ 661-62.

E{a. Of Supervisors v. Gilbert & Bonner, 70 Miss. 791 (1893} involved the
emergency amputation of an African-American patient’s leg by a physician before the
patient was declared a pauper in need of care and removed to the county poorhouse. Id.
@ 791-92. The patient had already lost his other leg, and survived the operatien only
about five days. Id. @ 792. The Gilbert Court concluded that no steps had been taken by
any county officer or other person to have the elderly patient declared a pauper and
removed to the poor-house, but that the patient’s medical condition required immediate
surgery and removal of his limb. Id. @ 793. In affirming the lower court’s decision in
favor the physician, the Gilbert court stated:

[hJumanity demanded that what was done should be done, and then and

there. It was a case of genuine emergency, in which the county should be
held answerable for the fee. The fee is indisputably reasonable.
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The remaining two cases ciled by the Roane consurrence nvelved towns er
municipalities and not counties. However, both lower court decisions in favor of the

Fownship were reversed and remanded for further proceedings. Robbins v. Town of

Bomer, 95 Mirm. 201 (1905); and Newcomer v, Jefferson Township, 181 Ind. 1 (1914).

When reviewing the simple weight of legel authority or precedent considered by
the Roane Court, and specifically only those decisions invelving a county versus
townships or municipalities, the Roane concurrence cites five {5} cases involving
payment of medical care by counties, each one determined favorable to the physician
concernied. The majority opinion cites only two (2) cases invoiving medical providers
against counties. (Hamlin and Boone, involved counties suing counties, and Moon
involved requested payment for surveyor fees). There remains only two decisions

involving medical claims against counties upon which the Roane majority opinion is

based versus five in the concurrence. How or why the Roane court dismissed thes far
greater weight of precedent is difficult to tell, but it defies explanation and reason, and 1s
not defensible from a jurisprudence standpoint.

When this Court also considers the substantial number of facts materially
different in Roane versus the instant case, together with massive, undisputed changes in
law, transportation modes of conveyance, mobility of society, and even the aumber of

hospitals in existence within the state, it becomes clear that Reane has outlived its useful

precedential value, and should be overruled, or at a minimum, modified to exclude its
application to emergency hospital services claims, at least in 23 South Dakota counties

which have no operating .hospital within their borders.
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18 THE TRIAL COURT FREBED AS A MATTER OF LAW [N i1
AFFIRMING THE COUNTY’S BENIAL BECISION BARED UPON ITS
INTERPRETATION OF SDCL 28-13-37 A8 REQUIRING NOTICE TO
THE COUNTY OF JRS ILLNESE WHILE LR, REMAINED IN SULLY
COUNTY.

When it comes to statutory constinction, “[fJhe intent of the legislatare is *derived from

the plzit, ordinary and popuiar meaning of statutory langusge.”” (Petition of

Northwestern Pub. Sery. Co., 1997 SD 35, 714, 560 NW2d 925). {citations omitted).

“Interpreting statutes according to their plain language is a primary rule of siatutory

~ construction.” (citations omitted). Argus Leader v. Hagen, 2007 SI> 96, 9 12, 739 NW2d

475. This Court has held “[i]n arriving at the intention of the Legislature, it is presumed

that the words of the statute have been used to convey their ordinary, popular meaning.”

(Appeal of AT&T Inform. Sys., 405 NW2d 24 (SD 1987)).
The primary purpose of statutory construction is to determine the intent of the

law. (See Moss v. Guttormson, 1996 SD 76, §10, 551 NW2d 14, 17). “[S]tatutes must be

construed according ta their intent, the intent must be determined from the statute as a
whole, as well as enactments relating to the same subject.” (See Id. quoting US West

Communications, Ine. v. Public Utilities Comm’n., 505 NW2d 115, 122-23 (SD 1993)).

“This Court assumes that statutes mean what they say and that legislators have said what
they meant. When the language of the statute is clear, certain and unambiguous, there is
no occasion for construction, and the Court’s only function is to declare the meaning of

the statute as clearly expressed in the statute.” (Delano v. Petteys, 520 NW2d 606, 608

(SD 1994) quoting In re Famous Brands. Inc. 347 NW2d 882, 884-85 (5D 1984)).
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Since statuies must be construed aceording o their intent, the intent must be
determined from the statute as a whole, as well as enactiments relating o the same
subject. Id. When the guesiicn is which of two enactments the Iegislamré intended o
apply to a particuiar situation, terms of a statute relaling to a particular subject will

prevail over general terms of another statute. {Nelson v, School Bd, Of Bill City, 8.1,

455 NW2d 451 (8.D. 1990)). Moreover, this Court has held “[wie read statuies to give

=ffect to all provisions.” (Hartpence v, Youth Forestry Camp, 325 NW2a 292, 295 (8D

1982)). “In construing a siatute, we presume ‘that the legislanre did not intend an absurd
or unreasonable result’ from the application of the statufe.” Argus Ieader at 9 15 (citing

State v, Wilson, 2004 SD 33,9 2, 678 N.W.2d 176, 180 (quoting State v. [-90 Truck

Haven Service, Inc., 2003 8.D. 51, 3, 662 N.W.2d 288, 290) (further citations omitted).

When construing statutes together it is presumed that the legislature did not intend an
absurd or unreasonable result. (US West at 122-23).
Finally, this Court has further held, “[w]hen determining legislative intent, we

must assume that the legislature in enacting a provision has in mind previously enacted

statutes relating to the same subject matter.” (In re Estate of Smith, 401 NW2d 736, 740
(SD 1987)). Concerning amendments to statutes, this Court is to presume the
legislature’s amendment was passed fo change existing law and “that the legisiature
intended to alter the meaning of the statute to comport with the new terms.” (Delano at
609). Avera submits enactment of SDCL 28-13-38 (last sentence) and 28-14-2 ef. seq.
post Roane are instructive intent of the legislatures behind 28-13-37.

The statute at issue in this case is SDCL 28-13-37, which provides:
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28-13-37. County duty ip relieve nonresidents in distrass.
1t shall be the duty of the county comimissioners, on complaiit

mare to them that any person not an inhabitart of their county is lying sick

therein or in distress, without friends or money, so that he ig hkely to

suffer, to examing into the case of such person and grant such temporary

relief as the nature of the case may require.

On initial review, it is readity apparent that the slatute contains no express specilic
timaframs, or date within which the notice or “complaint™ must be provided to the
County Comrnissioners, Compare and confrast the 15 day window required for maiting
notice by a hospital under SDCL 28-13-34.1 for a resident of the county when emergency
hospifal services are provided. If the hospital comaplies with this timeframe, the county of
residence “is liable to the hospital for the reimbursement of the hospitalization.” SDCL
28-13-33 (emphasis added). Before the poor relief statutes were substantially amended in
1897, the required timeframe for notice of nonemergency hospital services was seven
days (See SDCL 28-13-34.1, amended July 1, 1997, App C).

Avera submits that the language of SDCL 28-13-37 is general enough to cover the
gamut of potential health issues which may be encountered by a non-resident of a county
(i.e. from a sprained or broken limb, to severe trauma from an accident, or even a heart
attack, the latter two of which are readily agreed to be emergency in nature and life
threatening). Indeed, Avera has respectively been awarded compensation under that.
statute from different counties involving those exact physical or medical maladies (Queen
of Peace Hospital, et. al. v Hanson County. South Dakota, et. al. 30CIV93—000022;. Avera
Heart Hospital of Scuth Dakota, et. al. v. Potter County, South Dakota, (B.R.AL)
53CIVI2-000057, App. E). The circuit court certainly found as a fact that J.R’s medical

condition {acute appendicitis) was certainly a condition covered by the language of this

statute (BD @ 8-9, CR 808). The record is also undisputed that J.R.’s condition was life-
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threatening and emergency hospital services were reguired {id., Malsam Y 3, &, Ex. 3,

CR 153, 20). Given J.R.’s admission through the emergency department, immediate
surgery, lengthy intensive care unit stay and hospitalization (August 14-25, 2014}, that
conclusion is well established (Id.).

What County nonetheless disputes, and steadfastly contends, is that this statute
requires notice to the Commissioners while J.R. was still within Sully County. This
indead was a conclusion reached by the cirouit courf when it affirmed the County’s denial
based on the language of SDCL 28-13-37, using Roane {(distinguished supra) as
controlling precedent. Avera asserts this was reversible error for MUMETOUs reasors.

First, unlike Hutchinson County in Roane, Sully County has no viable operating
hospital within his borders and has not had one since Fort Sully If burned in 1884 and
was abandoned in 1894, (App. C). The only way for the County’s interpretation of the
statute to be given effect is if Avera had caused J.R. to be driven back to Sully County to
implore the Commissioners for assistance for him providing them notice; this after J.R.
had already been lying sick and suffering within Sully County for days and been driven
to the threshold of the Emergency Department of Avera with the diagnosis of (Iluptm‘ed
appendicitis with sepsis), a life-threatening illness (BD @ 8-9, CR 808; Malsam { 8, Ex.
C,DR 15, 20). Such a “process requirement” is certainly contrary to the five relevant
cases cited by the Roane concurtence, and the greater weight of authority when compared
to only two relevant cases in the Roane majority.

Avera’s respectfully submits the legislature did not intend such an unreasonable
result from either the language of the statute, or the application of the statute to the facts

of this case. Yet, this is exactly the result asserted by the County and adopted by the
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comrt. Such an interpretation not only vieasonably jeopardizes the life and health of
norresidents of County, but also debases thelr emergency medical condition and required
smergency medical care and treatment to that of nonemergency services which after
amendment in 1997 “shall be approved by the County before the services are provided.”
(emphasis added), SDCL 28-13-33. County’s argument may have had some credibility
had Sully County contzined en operational hospital to which J.R. couid have been taken,
but onge 1.2, was at the Emergency Depariment threshold of Avera and his life-
threatening condition diagnosed, compliance with the County’s proffered statutory
interpretation was chronelogically impossible, and an absurd or unreasonable resuli
which the Legislature certainly did not intend. If the cirenit court’s decision affirming
County’s interpretation of this statuée is not reversed, Sully County will forever have
insulated itself from any statutory duty and obligation for nonresidents.” This absurd
result could also be replicated in 23 additional counties in Scuth Dakota, each of which
presently have no operating hospital facility within their borders. (Rave Affidavit 95,
SDATO Motion to Appear Amicus filed herein).

Courty also asserts that Avera’s claim for relief goes beyond the “temporary
relief” contemplated by SDCL 28-13- 37. County argued that once J.R. had been taken to
the emergency department of Avera in Pierre, South Dakota, by his “friend,” County’s
legal duty and responsibility under this statute to J.R. had been discharged, much like

Roone County argued after buying a $0.48 railroad ticket and sending the pauper with

3 The circuit court in its bench decision clearly sided with Avera’s claim under the facts of this case, but
indicated despite what the court believed the legislature mtended under SDCL 28-13-37, it was not the
court’s place to interpret the statute and it would look to the Supreme Court for direction and guidance.
(BD @ 14, CR 808).
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two frogt bitten feet down the road to another County {(Boone supra). This certainly
gannot be the intent of the Legislature by and through the languags of BCL 28-13-37,
because when read in conjunction with 28-13-32, County was required to provids “the
same relief as is customary in cases where persons have esiablished residency in the state
and county.” Arguably County accepts that ﬁad LR, been a resident of Su]ly County, the
County wovld have been responsible for Avera’s clamm based upon how long they clung
to the rationals of no liability based upon J.R."s non-residency (HT1 28, 30; HT2 @ 49-
52; CR 202, 254),

County had 11 years to get to know J.R., having returned there for approximately
stx months of work under a Visa for each of those years. J.R. lived and worked in Solly
County, paid rent, had a bank account, purchased gasoline and paid sales tax on ail his
purchases in Sully County. County also had the opportunity to get to know J.R. and
review his case based upon their County specific application completed by J.R. with the
assistance of an intespreter, and submiited to the County (Malsam § 4, Ex. C, CR 15, 20).
Avera’s opportunity to get to know J.R. began when he presented at the threshold of ifs
emergency department at 1:57 PM, August 14, 2014, with life-threatening illness(es) and
at death’s door. Under County’s strained interpretation of the statutory language and the
absurd or unreasonable result of applying that interpretation to the facts of this case,
however, the die was cast; the burden fell upon Avera, and the County’s statutory duty
and obligation to .J R., if any, had been discharged. This is the statutory interpretation
upon which the circuit court affirmed the County’s denial decision applying Roane as
controlling precedent; despite all the material factual differences which render Roane

inapposite as authority, and the greater weight of authority cited in the Roane



concurrence, (as compared (o the Roame majority) favorable to the medical provider
cencerned in one hundred percent (100%) of the cases. By affirming the County’s denial
of Avera’s claim, the circuit court effectively insulates Sully County {and 23 other South
Drakota counties with no operating hospital within their borders) forever from any
statitory duty to non-residents in emergency distress under SDICL 28-13-37; this despite
Avera’s Notice to County on August 22, 20614, while J.R. was_still hospitalized. (Malsam
T3, Ex. B, CR 15 20),

CONCLUSION

Based upon all of the statutory and case precedent cited above concerning
statutory interpretation and application, the contrary, absurd, and unreasonable result
obtained by interpreting and applying SDCL 28-13-37 as asserted by the County, and
affirmed by the circuit court, Avera respectfully requests pursuant to SDCL 15-26A-12,
that this Court reverse the lower court’s decision and hold that a hospital providing
emergency hospital services to a nonresident of a County in which the emergency
medical condition arose, and in which a hospital is not tocated, is not required to provide

such County notice while the nonresiderit is still within that County in order to be

reimbursed for such emergency hospital services under SDCL 28-13-37.

Respectfully submitted this 1% day of February, 2023.

A omey ¢ for Appellant

212 East 11" Sireet, Suite 200
Sioux Falls, S 57104

605) 322-4621
Robert.Nelson(@avera.org
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appeal.

REGUEST FOR ORAL ARGUMENT

poollant, Avera St Mary’s Hospital, respectfully requests oral argument in this

Robert B. Nelson
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- COUNTY OF SULLY } STXTH JUDICIAL CIRCUIT
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AVERA ST. MARY’S HOSPITAL, . 59CIV18-11
3 i * -
Blaintiff, N
~vs- . |
- FINDINGS OF FACT AND
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SULLY COUNTY, SOUTH DAKOTA, . CRNEIMSEONS BE R
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e
Defendant.
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Plaintiff, Avera St. Mary’s Hospital, filed a Second
Amended Notice of Appeal from Sully County Board of County
Commissioners dated May 26, 2022 and Plaintiff’s Amended Motion
for Order Directing Assistance dated May 31, 2022 challenging
the Sully Board of County Commissioners denial of J.R.’s County
Application for Assistance. The matter came on for hearing
before the Honorable Christina Klinger, presiding, on August 18,
2022, Plaintiff appeared through its attorney, Robert Nelson,
and Deferidant appeared through its attorney, Ryan S. Vogel.

Having conducted a review of this matter, having
censidered the evidence in the record, having considered
arguments of counsel, and having rendered its oral deecision on
August 29, 2022, the Court now makes and enters the following:

FINDINGS OF FACT

1. Attached and incorporated by this reference as the Court’s
Findings of Fact is the transcript of Lhe Fourt’s oral
ruling from August. 29, 2022.

CONCLUSIONS OF ELAW

Attached and incorporated by this reference as the Court’s
Conclusicons of Law is the transcript of the Court’s oral
ruling from August 29, -2022. :
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STATE OF SCOUTH DAKOTA IN CIRCUIT COURT

SIXTH JUDICIAT, CIRCUIT

—
Le5}

COUNTY OF SULLY

AVERA ST. MARY®S HOSPITAL,
E9ETVIB—11
Flaintiff,

TRANSCRIPT OF

)
)
)
)
VE.. b
) BENCH DECISICN
)
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SULLY COUNTY, SCOUTH DAKOTA

{J°R‘)r
Defendant.
BEFORE: THE HONCRABLE CHRISTIE KLINGER
Judge of the Sixth Judicial
Circuit, in Pierre, South Dakota, on
the 29th day of August, 2022.
APPEARANCES:

MR. RCBERT NELSON

Po Box 1843

Sicux Falls, SD 57101
Counsel for the Plaintiff.

MR. RYAN VOGEL

PO Box 1030

2berdeen, 8D 57402

Counsel for the Defendant.

Jess Paulsen, RPR
Official Court Reporter
PO Box 1238
Pierre, SD 57501
605-773-B227
Jessica.paulsenfu]s.state. ad.us
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2 4
4 PROCEEDINGS Sully Counky Commission considered some documents, The
2 THE COURT: All right. We're gong to get started . We're T file itself is somewhat confusing: however, at a minimum,
o3 going to be in session in 59CIVIE-11, Avera St Mary's 4 the Sully County Commission considered the documenis that
L4 Hospital v, Sully County, South Dalkota. 4 were filed by affidevit of Susan Lamb.
8 Go ahead, counsel. note your appearance for tha & I addition, it's clear fo this Court that the Sully
S record, starting with Avers St Mary's. 8 County Commission congidared Mr. Nelson's executive
7 MR. NELSOM: Thank you, Your Honor, Robert R. Melson, an | ¥ summary, as that was referred to in the transcript on
% attorney in Sioux Falls, South Dalkota. & page 16, lina 14.
% MR, VOGEL: Thanks, Judge. Rvan Voge! on behalf of e Sarah Peterson provided statements at the hearing and
13 Sully County. 4 her work was also considered in raviewing the file in its
41 THE COURT: All right. This is the time and place that was 11 tekality. The Court has alsc considered these,
12  scheduled for the Court to give an opinion with regard 2 The Court agrees that there's nothing that aliows the
T3 anappeal from Sully County Commissioners' decision 1% county to look at dual residency with regard to LR The
itd regarding payment or non-payment for medical fees for 1R, |14 county's decision basad on the minutes was to deny fvera's
15 The Court has had an op;ﬁortumt\/ to review the filings 1% ciaim for J.R. in that he was not a resident of
1% and consider the argument that was made. 6 Zully County, and, therefore, they neaded to consider
AT Mr. Nelson, are you in egreement to having this 47 whethar he was lying sick in the county when the complaint
18 decision provided lyy the Court via the telephone 18 was made. '
19 conference? 12 The Sully County Commission decided, and decision was
23 MR, NELSON: I'm not sure I understand the guestion, 28 that he was not fying =sick -- J.R. was not lying sick in
2% Your Henor. Are you not going to -- well, [ quess, number 21  the county when it was made, and as a result, the claim was
2%  one, is it recorded? 122 denied. .
23 But number two then, is it anticipated that you won't 23 [n addition, the Sully County Cernmission went on to
24 issue a writken memorandum decision? 24 consider whether 1.R. was indigent by design as a result of
25 THE COURT: I'm notf issuing a written memorandum, no. 25 failing to apply for the ACA and had determined that that
3 5
% MR. NELSON: Okay. 1 was, in fact, the case, and, therefore, provided two basis
2 THE COURT: I'm giving you my oral decision and I wil| 2 for the denial of St. Mary's claim.
3 appoint one of you to provide the Findingé and Conclusions. 3 In providing this, the Sully County Commission did not
4 Jess is -- 4 take sworn testimony, nor did it make any Findings as to
5 MR. NELSCON: I understand. 5 credibility. A majority of the documents were submitted by
& THE COURT: Jlessis recording this. & affidavit and/or other documents.
7 You have the right to have this heard in Sully County. 7 The Court's first question as brought up by counseal
§ If you want to come back to Sully County, 1 can wait and 8 was the standard of review that applies. Sully County
9 have my decision at that time. 8 Commissien is an administrative agency, and the question
14 BUE that's not geing to change the fact that it's 10 with regard to standard of review, t'herefore, becomes
44 going te be an cral decision, which one of the parties will 41 whether it's an administrative action versus a
12 be doing the Findings and Conclusions. 12 guasi-judicial action. An administrative action would
12 MR. NELSON: No, I didn't understand that was the nature of | 13 bring in the arbitrary abuse of discretion quasi-judicial
4 the guestion, Your Honor. 14  as a de novo review,
i It's fine being issued today at this time by 14 Avera's argument that 7-8-30 would provide de novo
18 telephone, yas. 16 review is found to be not supported., 28-13-1.4
17  THE COURT: All right. Thank you. i? specifically states notwithstanding 7-8-30 and goes on to
18 Mr. Vogel. 18 direct the discretion of appeal in medical cases.
18 MR, VOGEL: It's fine with me as well, Your Honor. 138 But based on case law, the Court goes back to whether
20 THE COURT: All right. As the Court stated, it's reviewed 20 this was a quasi-judicial or a non-quasi-judiciat
21 the entire file, considerad the argument of counse! at the 21 administrative action by the Sully County Commissioners.
22 hearing and issues now the Findings and Conclusions and 22 In looking at that, the Court has locked to the
23 decision. 23 decision that -- and the underlying issue to he a
24 The underlying issue is medical treatment from 24 non-guasi-judicial.
23 August 13, 2014, through August 15, 2014, of 1.R. The 25 We look to whether it's a future change, change in
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exisling conditions by making a3 new s to be adopted % Mexice. He was ~- the only avidence in the filz was that
2 thereafrer, whether it's sormathing that resembles what £ he was notaware and no insurance was offered o hirm whan
& courts customarily de, and whether there's an axercise of 3 hecame to the .S,
4 discretion over a maiter of policy. & His 2014 incoma wag $19.624.90. AL a minimum, he has
8 Quasi-judicial is an investigation, declares, and & g three person housshold. He had 3,000 in savings, and a
& enforces liabilities as they siand on the present or past § 1994 Ford Ranper worth spproximately $2,000.
¥ facts, and under laws already in existence. 7 He was hospitalized on August 13th of 2015 through the
8 It could have been determined in an original action in & 25th of 2014 for acute appendicitis with perforation and
g the circuit courk or resembles what cours customarily co. %  hsd immediats surgery ko address the issue upoen being
10 They served as & role of an adjudicatory body or T breought to the hospital.
i1 adjudicates the rights between spacific individuals. 11 He had -- J.R. has nc assets or payments. Ha laft the
w2 In reviewing the Sully County commission's decision, 12 .S, shortly after being hespitalized.
13 it's clear that this Court -- ¢r it's clear to this Court TE The addiess at the hospital listed Agar as his homa.
44 that this was a quasi-judicial decision from the Sully 14  He has no steady amployment in Maxico. Mo ownarship of
1%  County Commissionars. They investigated facts., They 3 land in Mexico, but the land he lives en is an inheritance
18 are -- they prasented and made a decision based on present T8 with low income with plumbing. '
¥ or future facks under the laws that are currendy in 17 There was an emeargeni need for his treatment that was
1€ existenca under chapter 28-13. They adjudicated the rights 18 astablished by the affidavits of Dr. Carda and Becker. The
1%  of Avers, but, alse, 1.R, 19  record establishes that J.R. was brought from Sully County,
24 Thay cercainly -~ their function certainly appeared to 2% where he was living, o the ER at Avera St Mary's.
21 be -- resemble that of what a court ordinarily weuld do and 21 Wfho or how he was transportad from Sully County is not
22 simply by not tzking sworn testimony under oath, that can't 22 contained within the records. There is a lot of inference
23  be avoidad. 23  regarding Ms. Lups, who may or may not have brought him.
24 The question as to whether this particular action 24  In the records, she is listed as an intarpreter. There's
25  could actually have been brought directly to circuit court 28 no actual evidence en who brought J,R. to the ER room on
i 9
1 based on SDCL 28-13-40, but at a minimum, it certainly 1 theday in guestion.
2 resembles something that the circuit court generally doas, 2 He, howeaver, was brought in with abdominal pain,
3 and as a result, the Court has decided this is a ' 3  nauseaz, vomiting, and the medijcal professionals determined
4 quasi-judicial action therefore bringing a de novo review. - 4 it was an zcute appendicitis with perforation and systemic
5 The Court has reviewed the entirety of the file that's 5 inflammatory response syndroma. He had immadiate treatment
& =zppropriately -- that was appropriately before the Sully & with a surgery that same day. _
7 County Commissicn at the time of the decision and makes the T The Onida ambulance did nbt transport J.R. to the
8 following Findings and Conclusions. 8 hospital. 1.R.'s wife maintained residency in Mexico, was
9 J.R. was a citizen of Mexico. He was working validly 9 a housewife and did not work.
1% in the U.3. on a work visa, He was employed at Sutton Ray 13- Sarah Peterson was a Sully County consultant and she's
11 Goif for approximately ten years prior to 2014, 11  the Coddington County director for poor relief fund. She
12 During those ten years, he lived in the U.S. six 12  recommended J.R. failed to purchase health insurance per
13 months of the year IH Sully County with a group of 13 28-17 - or 28-13-27.
14 individuals of 10 to 12 individuals that were in the same 14 The basis for her opinicn was provided on-a statament
15  or similar situation and they lived in a school in Agar, 1%  at the hearing as his failure to apply for ACA. The basis
16 South Dakota. 1€ of her opinion, as was filed in tha record, is -- it can't
17 He's not a resident of Sully County at the time of his 47  be read. It's not clear. Her second page, it's absalutaly
18 medical bills. He was employed by Sutton Bay from _ 18  unable to be read, so the record is not clear.
19 April 15th of 2014 through October 15th of 2014 at $12 an 19 Based on the filing that's with regard to
20 hour. He worked full-time as the weather would allow, but 28 Ms. Peterson's cpinion, it's not clear what that was other
21 was a seasonal worker. 21 than what was at tha -~ said at the hearing. That was that
22 He -- there was no insurance offered to him at Sutton 22 the ACA applied and J.R. could apply any time. The record
23 Bay. 23 does reflect sorme documents regarding the ACA and abilities
24 He was given a Social Security number and filed taxes, 24 to apply for that.
25 25

and he was provided a work permit.” He had no insurance in

Based on what was provided to this Court,
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E 1 Ms. Peterson's opinion that LR, could apply for the ACA at 1 Cowt cannol support that he nad any Triends available to
, 2 any Yme iz unsupported by the documerits that she 2 him. i
. % submitted. The documents that were submitted with regard 3 Lving sick at the time of the complaint, that's not
4 tp the ACA support that the markeipiaca for the ACA. the 4 how the Court reads the stakute; however, it does -- SDCL
5 premiums varted depending upon the plan available. They -- 5 2B-13-37 does not solaly contrel the outcome of this case.
L6 the premiums varied depending upor the adjustment for & The Court has relizd upon Roane, which is 40 $.0. 297
¢ family size and age. ¥ and has reviewad that in detail. The complaint was made (o
3 The calculator actually submitted was for 2021 end not 5 Sully County for the first time at the application. AL the
$ 2014, There's a difference in years and what was provided & time of that complaine, tha hospitalization had already
8 forin 2014 is unknown by this Court. 18 occurred.
i Where the person applying lives would affact the cost. 14 The major guestion in this case comes down to whether
12 Tha caleulation did not include any -- does not include any 12 J.R. had ko be lying sick in Sulby County 2t the time that
1% inheritance. Therefore, the issue regarding J.R.'s land i< 1% the complaint was made or ak the fime of the Hinass or
14 @ non-issue because it would have been inheritance 14 wheather what temperary relief was required to be provided.
18 regardless. 15 This Court has authority to apply the law as it
6 J.R. would have been & valid non-immigrant -- or he 18 currently stands. This Court doss not have authority to
17 would have besn a valid immigrant eligible for the ACA 47 make new case law or to apply the law as it thinks the
18  lawful -- if he was lawfully present in the L.5., which ha 18 Supreme Court would do or in light of the significant
19 was. 1% changes from 1918 to 2022,
20 He may have had a five year waiting period for the 2 The Court has reviewed Roans, and although it
21  Mediceid application, which then would affect an ACA 21 initially appears that the Supreme Court focusad on the
22  application. 22 transient individuals being temporarily in the county, the
23 The documents provided that the Court went back to 23 ultimate decision from the Supreme Court in Roane was that
24 with regard to the ACA several times was that an ACA 24 the County was not provided an opportunity or provided with
2% application was noted in the documents and it specifically 25 notice of the illness while the individual remained in the
11 13
1 stated that Medicaid could be applied for at any time; 1 county.
2 however, ACA application could enly enrcll during open P4 The individuzals were removed without any type of
3  enrollment and those were three months long and began in 3 notice being provided to the Board of Overseers which is
4 thefall. That's page 15 of how to get insurance. 4 similar to the Sully County Commission.
5 J.R. would not have been in the U.S. during that time 5 There's —- specifically, the Supreme Court said
§ pericd, and as a result, the ACA -- whether the ACA was 6§ there's no showing that the notice was given at the time
7 available to him based on the evidence in front of the 7 when said injured persons were in, in that case,
8 Court is questionable. 8 Hutchinson County.
G The Court, however, relies on 1.R.'s statement ko the 9 The Court went on to say that without the knowledge or
18 hospital, which is the only evidence of what was actually 18 . consent of the overseers, that there was no statutory
51 provided to J.R. upon entaring into the U.S. was that he i1  relief. And went on to further actually say that temporary
12 did not recall any insurance ever being provided as an 12 - relief was, in fact, furnished by some good samaritan who,
13  coption. 13  In seeking the temporary relief, ramovad the injured person
14 That's the only evidence in front of the Court, and as 14  from the county. J.R. was removed from Sully County
15  a result, the Court cannot find that there was any ACA 19 without notice to the Sully County Commissionars.
18 insurance actually provided to him upon entry. 16 Uitimately, the Supreme Court in Roane touched on that
17 The county denied Avera's appiication on two statutes, 17 it was transient individuals who were temporarily in
18 SDCL 28-13-1.3, whether there was indigency by design; in 18 Hutchinson County; however, that wasn't the basis for their
12  28-13-1.1, whether j.R. was lying sick -- I'm sorry -- 49 decision.
128 28-13-37, whether he was lying sick when complalnt was 20 The current law as it stands is that the individuals
21 . made, and whether he had friends or money. 21 were removed from the county at the time that the temporary
27 The facts do not support that 1.R. had money to pay 22 relief was sought, and as a result, that county couid not
23  these bills. 23  be held responsible for the medical bills pursuant to
24 As far as friends goes, it's unclear whether he had 24  statute 28-13-37 which is nearly identical to what it was
2%  any friends. It's unclear how he got there, and so the 25 in 1918. \

o
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A Based on 1R, not being in Sully Couniy, the fact that F this point.
2 he was removad for medical sttention, that would not rander | 2 Mr. Vogel, any questions?
3 Sully County liable on the grounds of stabutory duty. 245 3 MR.VOGEL: Mo, Your Honar.
4 in the absence of some sction on the part of the county 4 THE COURT: Allvight. Mr. Voogal, vou need to do the
% commissionars, authorizing or consenting to that remaoval = Findings and Conclusions, please.
& and care, there's no statutory autherity pursuant to & MR.VOZEL: When will they be dus by, Your Honol?
¥ SDCL 28-13-37 in Roane. ¥ THE COURT: Wall, stakutorily, they'll be dus within
8 As this Court has said, it's my job and authority -- B 10 days, So Idon't know if you're asking for more tGme
4 the only suthority 1 have is to enforce the [aw as it 5 or...
1 currently stands. It's not my job to change the law as 1 18 MR. VOGEL: Mo, I am not.
it belleve the Supreme Court may apply it. And it's not my 14 THE COURT: All right. Yeah, we'll stick with the 10 davys
1% job to change the law where the legislature -- when if's 12 and vou guys can keep this case moving.
13 legislative action that needs to be taken instead. 13 MR, VOGEL: Al right. Thanks, Judge.
e As a result, T am going to affirm the Sully County 14 THE COURT: All right. Thank vou,
1% Commissicners' decision to deny this claim, understanding 1% we'll be in recass.
HE that I -- it's not this Court's intent — it's not - this 16 MR. NELSON: Thank you, Your Hoitwor,
47 Court doesn't believe that this is what the Intent was of 17 (End of proceedings.)
18 this statute, but thai's the current law as it sits and 12
19 it's not my job ta change that, so you'll have te do that 12
20 through either the Supreme Court or the iegislature. 20
121 Any questions, Mr. Nelsen? ’ 24
22  MR. NELSON: No. I just don't know whather the Court 22
23 recalled or wants to address the fact that there is no 23
24 hospital within Sully County since 1840-whatever for the 24
25 commissioners to have discharged their statutory duties to | 25
15
4 2 non-resident as Hukchinson County did back in 1918, &5
2 THE COURT: Thank vyou for pointing that out. 1 CERTIFICAYE OF REPCRTER
3 The Court does find that there is no hospital in 2 T, Uesuiea Baulsen; RER, OFfifel Court Nepurbes i
4 Sully County that could have treated this Lype of action - 3 end for the stete of south pekots, do hersby esrrify thax
5 or this type of r_nedical candition. i 4 the ®zenscript of Sench Decislon contelnsd om the Zoregolng
53 Unfortunately, based an Roane, that doesn't change the = FRyEses cpied sovaLeRtgRppn i Ete iy iyt
7 Court's decision, but that is a Finding of Fact that was T SRR AR DO R
3 supported b\f e . T the 28th day of I'Aug'\llst, 2022, in Pisrre, Jcuth Dekote, and
3 B the% the foregoing 13 n $ull, trus, snd complete transerint
9 - I fully understand, Mr. Nelson, your argumeant g S =
180 regarding voluntary and the hospital. [ -- this Court = s plece set forth sbove.
11 doesn't necessarily disagree with your argument. i e A e B,
12 This Court's sole duty is to enforce the law as it 1=
13  currently exists, and that law says that as it currently 1
14 exists in this Court's multiple readings of Roane ovear the 4 Lxffms maniaen
15 weekend is that for the removal of J.R. without notice, or i Offiglal Conrt Nepaster
16  giving the commissioners the ability to address the i
1?7 sltuation under 28-13-37, does not provide statutory -
18 authority for payment. And as a result, I am going to i:
18 continue the affirmance, -
20 If this is appealed, I fully -- I look forward to o
21 sesing that decision and whether the law is updated based o
22 on the current status or the current moveability of more =
23 people of meving from county to county and the lack of =
24  hospital within Sully County, but this Court dees not 25
2% believe it has the authority to enter any other decision at
T
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT

. IS 55 -
COUNTY OF SULLY ) SIXTH JUDICIAL CIRCUIT
deooSe S ok s de e b =h e Hee Ml e ool e abe e g el e B o o e R s gE0 oadd oWl g W e sk
AVERA ST. MARY’S HOSPITAL, . 59CIV18=11
e
Plaintiff, .
%*
~vs- . ORDER AFFIRMING DECTSICAH OF THE

i SULLY CUGIRNTY BOARD OF OOUNTY
SULLY COUNTY, SOUTH DAKOTA, COMMTASTONERS

(J.R. 3,

*+

E

Defendant.

*:‘:’*‘k%%.****k******%

Avera 8St. Marvy’s Hosgpital {“Avera;), filed an Amended
Notice of Appeal on May 26, 2022 appealing the decision of the
Sully County Board of Count Commissioneﬁ’s {“"Commission™) denial
of the County Application for Assistance dated August 24, 2014
regarding J.R (“Application”). The matter came on for hearing
before the Court, fhe Honorakle Christina Klinger pgesiding, oL -
August 18, Z202Z. Avera appesared through its attorheyy Robert
Neison. Sully County appeared through its attorney, Ryan S.
Vogel. BAn oral ruling was issued on August 29, Z2022.

Having consildered the argumente of counsel and-having
conducted a review of TChis matier under the der nove standard of
review, and having entered its oral ruling on August 29, 2022
and Findings of Fact and Conclusions of Law dated September jﬂT,

2022, both of which are incorporated herein by this reference,

now, therefore, it is hereby

{ 5% 3

[00584B78.D0OCK / 1} of 2



ORDERED, ADJUDGED AND DECREED that the Commissicn’s
reasons set forth in the oral

denial of the Application for the
2022 and the Findings of Fact and

ruling from August 29,
Conclusions of Law 1s AFFIRMED.

13500 AN

BY THE COURT: gevympes +

Altasy
Wittler, Sheriss Iy _
Clerk/Deputy {1 ;‘ e ﬁ/r‘ \
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L AT T NN
Circuit Court Jidge

{005B4878.D0OCK / 11} 2 gt 2



STATE OF SOUTH BAXKOTA 3 N CIRCUIT COURT

: : 88
COUNTY OF SULLY 3 SIXTH JUDICIAL CIRCUIT
AVERA 5T, MARY'S HOSPITAL, 59CIV1R-000011
Plaintiff,
v, ' FINDINGS OF FACT AND

CONCLURIONS OF LA
SULLY COUNTY, SCUTH DAKCTA
(R,

Diefendant.

This matier came on for hearing on August 18, 2022, of Avera St Mary’s (Avera’s)
Amended Notice of Appeal from a decision of the Sully County Board of County Commissioners
issued following a December 30, 2021 hearing/meeting, which decision denied Avera’s
Application for Assistance and Hospital Request for Payment on behalf of JR., a nonresident of

Sully County, pursuant to SDCL 28-13-37 and 28-13-38. Avera was represenied by Robert R

Nelson, attorney at law, Sioux Falls South Dakota, and Sully County was represented by Ryan'

Vogel, attorney at law, Aberdeen, South Dakota.

The Court heard extended oral argﬁment of respective counsel, and took the matter under
advisement. After having reviewed all documents and.p'leadings. filed in the Court record, good
cause otherwise appearing therefore, the Court hereby enters its Findings of Fact and Conclusions
of Law as follows:

FINDINGS OF FACT

1. The Sully County Commissioners at their December 30, 2021 meeting received
affidavits from both sides, briefs, documents and exhibits, and heard live witness testimony and

oral argument of counsel for both sides.

Findings of Fact and Conclusions of Law — Page 1

10



2. s mesting of the Sully County Commissioners followed a remend o
appeal from this Court by order dated February 9, 2021, directing the Commissioners to develop
miormal record of the reasons supporting any decision reached by them.

it The Sully County Comrnissioners issued their decision denying Avera’s claim

- dated Diecember 30, 2021,

4, TR was a Mexican citizen, and not claimed by Avers to be a resident of Sully
County.
3. J.B. was employed by Sulion Bay, a large golf resort busiess located in Sully

County, for approximately six months each year as 2 groundskeeper for the last 11 years prior to
2014.

6. F.R. would arrive annually under a work visa in mid to late April, and worked until
sometime in October until Sutton Bay closed.

74 J.R. filed taxes in United States in 2014 which showed his adjusted gross income
at $20,555.00 for 2013. L.R.’s income for 2014 was much less at $14,219.10 per pay stub dated
September 4, 2014 from Sution Bay.

8. JR.’s household consisted of three individuals, J.R., and his wife and daughter, the
latter two remaining in Mexico while J.R. worked at Sutton Bay.

9. J.R. had very limited assets including a checking account with approximately
$2,000.00, and an old Ford Ranger pickup worth approximately $3,000.00, both of which were
disclosed on the Couﬁty’s specific application for poor relief assistance.

IlO. IR, provided an old schoe! house in Agar, Sully County, South Dakota, as the
address where he lived while working for Sutton Bay each vear. It is belie:ved this heuse was

owned by Suﬁon.Bay(

F]'ndjﬁgs of Fact and Congclusions of Law — Page 2
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1L O the morming of August 14, 2014, 1R, becane gravely il with seveie sbdorminal
pain. He went nexi-door to his residence and requested an scquaintance drive him to seck medical
care and treatment.

12, J.E. was first taken to a mediczal clinic in Cnida, Sully Couniy, South Dakota, and
that provider directed that LE. be immediately taken to St. Mary’s Hospital becanse the medical
provider could ot help T R.

13 J K. was admitted theiough the emergency department of Avera suilering firom acuie
appendicitis with perforation and necrosis, and underwent immediate surgery faliéweri by ICU
and acute inpatient admission until his discharge on August 23, 2014,

14, J.R.’s illness clearly arose while he was at his living quarters in Agar, Sully County.

15.  J.R. was not insured aﬁd incurred charges for this unexpected hospitalization of
$75,632.35, which to date remain wholly unpaid.

16. Sully County’s potential ]iability under SPDCL Ch. 28-13, is at the lesser of actual
cost (840,563.33) or Medicaid payment methodology ($13,732.91) pursuant to SDCL 28-13-29.

.17. Despite statutory authority to establish and maintain a County Hospital under
SDCL Ch. 34-8, Sully County has had no operating hospital within its borders since Fort Sully II
was abandoned in 1894. .

18. The County’s consultant, Sarah Peterson, from Watertown, South .Dakota,
submitted information and documents asserting the Affordable Care Act (“ACA™) zll.pp]jed and that
J.R. could have obtained heaith insurance through the ACA which he failed to do.

19.  Peterson’s documentation did not include an actual ACA application for J.R. for
2014, the calculation_ and dollar amount she submitted was for 202i, and she utilized a household

size of one for I.R. despite J.R. reflecting a household of three on the County’s specific application;

Findings of Fact and Conclusions of Law — Page 3
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Peterson alse asseried J.B. could apply ai any time under the ACA, which was not supporied by
her documentation. Finaliy, page 2 of Peferson’s documentation is illegible and vnreadable in the
Clerk’s file.

20.  The documentation submitted from Peterson herself (Exhibtit T, p. 1_:5), the ACA
was anly open for enrollment three manthe in the Fall each year, and JE. was nof in Sully County

FR

ai that time. The ACA was not avaﬂablP as a resoures [o

-"-'l

21 Peterson’s documentation further reflecied e checlklist or formula to determine
when assistance should be previded (Peterson Affidavit November 13, 2020; Exhibit B, p. 6).
Based upon Peterson’s own information, LR.’s case was one which required further investigation
at a minimum,

22.  JR. had no sufficient funds fo pay his bills and ne friends to help him with his
hcspitalizaﬁen.

23, Sully County’s initial denial of Avera’s claim dated March 3, 2015 was based upon

J.R. not being a resident of Sully County at the time of hospitalization.

24. Sully County’s second denial of Avera’s claim dated December 30, 2021 was based

upon not receiving notice of J.R.’s illness while J.R. was still within Sully County, citing Roane

v. Hutchinson County, 40 S 297, 167 NW 168 (1918), a case involving a Yankton physician’s

request {or payment of medical care and treatment to non-residents of Hutchinson County.

25. Sully County never asserted that Avera’s Notice of Hospitaiiza‘tidn failed to comply
with the requirements of SDCL 28-13-34.1. |

26.  Avera asserted that Roane was distinguishable on numerous facts, and that Sully
County had delegated at best, and abandoned at worst, its statutory duties and obligations to

residents and nonresidents under SDCT, Ch. 34-8, and Ch. 28-13.

Findings of Fact and Conclusions of Law — Page 4
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27, Withno bospial within Sully County, znd Avera being the closest hospitzl 1o whers
J.MR, was Cirected, it would be a factual impossibility for Avera fo provide natice to Sully County
of JR.’s i].lnesé while I R. was still within Sully County {shoit of sending J.R. back to the Sully
Cougty before admitting him at great risk to J R.’s 1ife)._

28, Sully County’s second derial also alleged that JR. was indigent by design for
failing to purchase 1'_11di'\JidU:a,§ insurance through the ACA.

29, Avera asserted J.R.’s household of three and his income for 2013 wag under the
faderal poverty incoms guidelines, with J.R.’s 2014 income being less than 2013 due to his illness
and lost time {rom work. Avera alsc provided documentation directly from the ACA’s 2014
website at www.healthcare.gov, and referred to Peterson’s supporting Exhibits, documenting that
the ACA’s open enrollment closed March 31, 2014, and thus was not available for J.R. to access.

30.  If any of the above Findings of Fact are deemed to be Conclusions of Law, they
shail be treated as if set forth below under the Court’s Conclusions of Law.

Having entered its Findings of Fact, the Court now hereby enters its Conclusions of Law

as follows:

CONCLUSIONS OF 1AW

1 If any of the following Concius.ions of Law are deemed to be Findings of Fact, they
shall be treated as if set forth above under the Cowrt’s Findings of Fact.

2, The decision by the Sully County Board of County Commissioners denying
Avera’s Application and claim for assistance on behalf of J.R. was a judicial decision by the
County Ccmmissioners, The Commissioners adjudicated rights of J.R. and Avera, after receiving

evidence including affidavits, testimony, documcnts, and briefs.

Findings of Fact and Conclusions of Law —Page 5
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& Under SDCL 28-13-40, Avera could have procesded to Clrouit Coutt by dirsct legal
action, and this statute allows the Court to direct the Commissioness to pr{:‘"\fids sssistance.

4, The standard of review adopted by the Court in this matier is a de novo standard.
5. J.R."s residency status within Sully County is 1ot relevant to this case. Avera. hasg
never asserted TR, was a resident of Sully County.

6. Sully County Comunissioners owe a stafiiory duty to both residenis and
nonvesiderits of Sully County under the respective provisions of SBCL Ch. 28-13.

7l The emergency hospitalization of TR, at Avera pursuant to SDCL 28-13-27(2) was
established in the record. : c

8. J.RE.’s medical mndigence was estzblished in the record.

9. The Affordable Care Act in mid-to-late April 2014 \;\fhen JR. arrived in Sully
County, was not available to J.R. as a resource alleged by County’s consultant, and thus, J.R. was
not indigent by design for -failing to apply for health insurance under the ACA.

10.  SDCT, 28-13-27 states no express timeframe within which notice must be provided
to the County concerning a nonresident.

11.  SDCL 28-13-38 provides that the Commissioners shall grant such temporary relief
to nonresidents as fhcy would provide in any case where the person has established residency in
the state and county.

12, Giﬂfen no operational hospital, much less medical clinic established or supported by
the Sully Cdunty Commissioners within Sully county, whether by implied delegation or
abdication, it would be factually and fundamentally impossibie for a hospital ouiside of Sully
County to provide nofice te the Sully County Commissioners of emergency hospital services

required by a nonresident while that nonresident was still within Sully County.

Findings of Fact and Conclusions of Law —Page 6
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Given the delegation or abdication of their statutory duiies and chligations under
SDCL Ch. 28-13 by not having sither established a County owned hospital within Sully County,
oTy Silp-portiﬁg and maintaining one, Sully County Comunissioners are not entriled fo notice undser
SDCL 28-13-37 while the nonresident requiring emergency hospital services is still within Sully
County.

id, The Notice of Hospitalization provided by Avera to Sully County pursuant to
EDCL 28-13-34.1 met alﬁ statutory requirements and was sufficient notice io the Sully County
Comamissioners vnder SDCL 28-13-37 for I.R.

15. The Roane case asserted by Sully County as controlling anthority 15 distinguishable
on its facts from the instant case, and not controlling authority. The provider invelved was a
physician, and Avera is a hospital. The physician in Roane “veoluntarily” provided the medical
treétmcn‘t and services, while Avera in the instant case was required to provide J.R. all needed
emergency hospital care and treatment by Federal -law (42 USC Sec. 1395 dd), the ACA, and IRC
Sec. 501(r). All 28 ofthe injured nonresidents in Roane were clearly transient with no connection
to Hutchison County, while I.R. in the mstant case had been retorning to Sully County under a
work visa for approximately six months per year for the past 11 years. The Roane Court concluded
“...that the County can only be charged by and through the acts of its overseers amounting to
express or implied authorization of the temporary relief ..., but the Sully County Commissioners,
by failing 1o establish or support a hospital (even though otherwise legally authorized to do s0),
have impliedly authorized hospitals outside of their borders to provide the necessary hospital care
and medical treatment Sully Coﬁnty is required by statute to provide o not only their residents,

but nonresidents lying sick within their borders.

Findings of Fact and Conclusions of Law — Page 7
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16, The Sully County Commissioners dectsion denying Avera’s application and elaim
onl behalfl of JL.E. is not supported by sither the facts of this case nor applicable statuiory or cass
taw, and Sully County is liable for and directed to pay to Avera, County’s stamte:r;v cbligation at
Medicaid payment methodology rates of $13,732.91 under SDCL 28-13-28, pursuant fo 28-13-37
and 28-13-38.

Let judgment and grder be entered accordingly.

BY TRE COURT:

Circuit Court Judge

Findings of Fact and Conclusions of Law — Page 8

17



STATE OF SCUTH DAKCTA } i CIRCUIT COURT

L BE
COUNTY OF SULLY 3 STXTH JUDICIAL CIRCUIT
AVEZA ST, MARY' s HONPITAL, SOCTVIE-00001E
Plaintiff,
V. : JUDGMENT

SULLY COUNTY, SOUTH DAKOTA
(IR, -

Dafendant.

The Court, having previously entered its Order Reversing Sully County Conumnissioner’s
Denial, good cause otherwise appearing therefore, it is hereby;

ORDBERED ADJUDGED AND BECREED, that Avera St. Mary's shall have and recover

judgment in the amount of $13,732.91 fmnli Sully County in payment of its Application and claim

for assistance on behalf of I.R., a medically indigent, non-resident of Sully County, who required
emérgency hospital services at Avera St. Mary's irom August 14-23, 2014; and it 1s further

ORDERED ADJUDGED AND DECREED, that Avera St. Mary's is entitled to interest
at 'thé statutory rate on its claim amount from and after the date of deniai until paid in full.

BY THE COURT:

Circuit Cowrt Judge

Tudgment — Page 1
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STATE OF SOUTH DAKOTA } IN CIRCUIT COURT

: 98
COUNTY OF SULLY ) SDCTH JUDICIAL CIRCUIT
AVERA ST, MARY'S HOSPITAL, S9CTVi8-600011
Plaintiff,
ORDER. REVERSING SULLY COUNTY

COMMISION DENIAL ]
SULLY COUNTY, SOUTH DAKOTA z
(JR.).

efendsni.

This matter came on for hearing on August 18, 2022, of Avera 5t. Mary’s (Avera’s)
Amended Notice of Appeal from a decision of the Sully Couniy Board of County Commissioners
issued following a December 30, 2021 hearing/meeting, which decision denied Avera’s
Application for Assistance and Hospital Request for Payment on behalf of I.R., a nonresident of
Sully County, pursuant to SDCL 28-13-37 and 28-13-38. Avera was represented by Robert R
Nelson, attorney at law, Sioux Falls South Dakota, and Sully County was represented by Ryan
Vogel, attorney at law, Aberdeen, South Dakota.

The Court,.having pfeviousiy entered its Findings of Fact and Conclusions of Law, good
 cause otherwise appearing therefore, it is hereby:

CRDERED ADJUDGED AND DECREED, that the Sully County Board of County
Commissioners decision dated March 3, 2015 , denying the Application and claim of Avera St.
‘Mary's on behalf of JR., a medically mdigent, nonresident of Sully County, is hereby reversed;
and it is further

ORBERED ADJUDGED AND DECREED, that Sully County shall pay to Avera St.

Mary's on behalf of J.R., 1ts statutory obligation pursuant to SDCL 28-13-29, at the Medicaid

Order Reversing Sully County Comrmssion Denjal — Page 1
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3TATE OF SOUTH DAKOTA

=4

IN CIRCUIT COURT

o

z COUNTY OF SULLY SIXTH JUDICIAL CIRCUIT

AVERA 3T, MARY'S HOSPITAL,

)
4 ) TRANSCREIPT OF
Plaintiff, } MOTION HEARTING
5 }
vE. )
6 SULLY COUNTY, S0OUTH DAKOTA )}
{K.M.) ) 59CIV18-12
7 }
Defendant. }
8 }
AVERA ST. MARY'S HOSPITAL, )
9 : )
Plaintiff, )
10 ) 59cTIVv1ige-11
va. )
11 }
SULLY CQUNTY, SOUTH DAKOTA )
12 i Bed o ]
_ }
13 Defendant. )
' }
14 BEFORE : THE HONORABLE CHRISTINA KLINGER
Judge of the Sixth Judicial
15 Circuit, in Pierre, Scuth Dakota, on
the 6th day of Jzanuary, 2021.
16
APPEARANCES:
17 MR ROBERT NELSON
Fo Box 1843
18 ) Sioux Palls, 8D 57101
Counsel for the Plaintiffs.
19
20 M5, EMILY SOVELIL
FCQ BOX 585
21 Onida, 8D 57564
Counsel for the Defendants.
2 e e e e e
Jessica Paulsen, RPR '
23 Offigial Court Reporter
. PO Box 1238
24 Pierre, 3D 57501
: 605~773-8227
25 jessica.paulsenBujs.state.sd.us
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PROCEEDINGS

4

1 ! When I did the briefing, we did not have the benefit

2 THE COURT: So 53CIV18-12, Avera St. Mary's v. Sully County | 2 of that maost recent decision by Justice Gitbertson, And

3 with regard to treatment of K.M. 3 that casg, in my apinion, really focused the Court In on

4 Based on the briefing, both parties agrea that this is 4 SDCL28-13 and staying within the parameters that have been

5 an evidentiary hearing. Mr. Nelson? 5 set forth strictly within the county poor relief code.

6 MR, NELSON: Weil, the only stipulation 1 want to make ta 8 If you look closely again at 28-13-1.4, It says

7 that, Your Honar, Is that I won't obiect to additional live 7 nobwithstanding 7-8-30. What's the plain meaning of

B testimony as leng as the Court deesn’t prejudice any of the 8 notwithstanding. Well, it means, by Webster's, it's either

8  evidence submitted by Avera in affidavit farm. 9 without being affected by or in spite of.
10 Simply because two rzasons. One, I don't believe that 1 Se whether or not that general review statute exists
11 a trial de novo is required where live witness testimony 11 or nat, I think the Court stays within the review as set
i2 has to be present, 12 forth right within 28-13-1.4.
13 And, number two, Natalie Malsam, wha was the person 13 If we are within that review, then we look strictly at
14 submitting the major affidavit in support of Avera claims, 14 what the county did at the lower level and we look at that
445 assentially just lifted the facks from the patient's 1% record. T think that's what should happen. I think that's
16 deposition and any recards that the hospital had in Iks 18 the appropriate review by this Court,
17 possession. 17 If, however, the Court disagrees with that, [ think we
& She is a person who is coverlng double jobs in 18 should have a specific ruting as to why and what type of a
19 St Luke's in Aberdeen as well as down in Mitchell at Queen 19  review that we're doing and then I'm prepared to go forward
20 of Peace Hospital and it would he virtually impossible far 20 with avidentiary. .
21 her to be away and attend and provide live testimony again, 21 But I think we should prebably make a clear record as
22 which is essentially is going to be exactly what she said 22  to what type of @ review before we delve in.
23 in the affidavit. 23 THE COURT: The county's record on this is a letter saying
24 So if that stipulation is acceptable to the ceunty, 24 they have denled this without -- and It doesn't give a
25 I'mfine. 25 reason why; is that right? So that's the record I'm

Jessica Paulsen, RPR Jessica Paulsen, RPR '
3 5

1 THE COURT: Ms. Sovell. 1 looking at.

2 Ms. SOVELL: Your Honor, what I would reguest, and I had 2 if that is, in fact, the record, it's going back down.

3 suggested this previously, but I didn't get an answer from 3 MS. SOVELL: No, I would disagree with that, Your Honor.

4  Mr. Nelsan, is that we bifurcate this and first determine 4 And it's fine If you do remand that. I think t's

5 the Issues of law, which I think wauld then tell us whether 5 appropriate if there are errors.

6 we neead evidence to supplement the record. 6 But the record that existed at the time is set forth

7 If we look at right within the code 28-13-1.4, and 7 within the affidavits of Malsam. So to that extent, I

8 these are all cited in both briefs, he proposes it can be 8 don't disagree that Malsam's can be |locked at. That was

9 reviewed under either form. I don't disagree that there 89 his affidavit and Malsam's included what existed by the
10 are two different mechanisms for review. 10 county at the time of the review.
11 But I think that when you look closer at 28-13-1.4, it 11 There was — you know, there was a June 27, 2014,
12  says notwithstanding 7-8-30, which is the more general 12 letter of denial. ;
13 review and has the language on de nova, notwithstanding in 13 There was, in this particular case, we're lcoking at
14 any appeal regarding medical indigence, the Circuit Court 14 K. M., there was a notice of hospitalization dated
15 may affirm or remand for further p:;oceedings or may reverse |15  August 16, 2014, That's also in Exhibit B of Nelson's
16  or madify the decisian if substantial rights of the 16 documents. '
17 appellant have been prejudiced becauss the county has done |17 There is a January 17, 2014, hospital request for
18 one of six things. ‘ 18 payment. _ .
19 Either because they have violated canstitutional 19 And there is - there is additional records,
20 statutory provision; number two, because they have exceeded |20  Your Honor.
21 their statutory authority; 3, because they made an unlawful 21 But the dilemma that we have is because of the way
22  procedure; four, they've affected by other error of law; - 22 that these are coming into the courts, it's not as expected
23  five, they're clearly erroneous in light of the entire 23 under Chapter 7 where the appeal is filed and the record is
24  evidence; or six, there's clearly unwarranted exercise of 24 taken over. That statutory form has been out the window.
25  discretion. ' 25 So what 1 would like to do mayhe with respect to just

Jessica Paulsen, RPR

Jesslca Patilsen, RFR
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1 this argument is to have the county auditor just bring inta 1 MS. SOVELL: Your Hanor, and Uil he real frank, this case
2 evidence that which was in existence at the time the county. 2 started in 2013, We don't have the same county
3 made its decision. 3  commissioners. We don't have the same auditors, We don't
4 THE COURT: The problem with that, Ms. Sovell, is you're 4  have the same county poor rellef contract providers.
5 arguing that I look at the record below, but, yet, you want 5 MNothing is the same.
6 to bring In evidence here today te carify what that record & This has lingerad on and that goeas Inta same other
7 was. 7 arguments on delay of it when we have let this linger since
8 If we have a record below, give me the record, If we 8 2013.
9 don't have a clear record below, then we're geing to go 9 There's not a single persen that remembers how the
10 back on remand and you're going to make an apprapriate 1 hell this was =~ hack this was decided. I'm sorry.
i1 record. 11 THE COURT: Thanlk you.
12 MS. SOVELL: Okay. And, Your Honaor, if that's what the 42  MS. SOVELL: It has lingered on for 50 lang.
13 Court would like, I don't object to that whatsoever. The 13 And what I'm saying s, under what the statute has
14 record that we have on file that existed at the time the 44 glven us, we have enough to simply say the county is not
15 county made its decision that would be relevant as I sit 15 responsible.
16 here and make this argument before you is this: 6 We have an irregularity or a non=statutory format for
17 There's a June 27th letter of denial. 17 application, and we have the denial letter. That's all
18 There's a notice of haspitalization dated August 16, 18  that's necessary.
19 2014, that's in the record. ' 1% THE COURT: Had the letter said this is why we're denying
20 There is the hospital request for payment also 20 it, we would have that record.
21 attached in the record, and that is dated January 17, 2014, | 21 And yaou're not the only county that's struggling with
22 * The most relevant portion of the record, in my 22 this. You're not the only hospital. This code has been
23 opinion, is that notice of hospitalization that is 23  simply ignored for quite sometime and there are several
24  deficient. 24 counties that are struggling with this right now. So this
25 We have enough with those three things without 25 is not a Sully County issue because this is the way it's
' Jessica Paulsen, RPR Jessica Paulsen, RPR
7 9
1 anything else to say the county did not commit error In 1 been done.
2 thelr decision, We have a deficient application. We have 2 But when you ask me to logk at them and to decide
3 a letter of denial. 3 whether the county was dlearly erroneous without giving me
4 The State Supreme Court, ner has the legislature ever, 4 areason why it was denied, the record seems to be lacking.
5 ever told the counties that they have to submit in any 5 MS. SOVELL: Ckay. With that, Your Honor, T don't
& format their denial. 6 disagree. And I would -- if the Court rules that this
7 If they took the application from Avera hospital and 7 should be remanded back for consideration on those issues
8 stamped It with denlal and sent it back, it doesn't make a 8 and for further findings to present to this Court as to
9 very good record, but the legislature has not told the 9  why, I will absolutely have the county comply and they will
10 county you must fellow specific sté'tutory guidelines on the 10 do as the Court orders.
11 denial. : 11 THE COURT: Well, let's hear from Mr, Nelson an the issue.
12 Where conversely with Avera and the hospitals, they 12 I mean, I heard from you in ather counties on the
13 have very particularly said within this timeframe, you have 13  issueg, but...
14 to hit these marks, you have to submit your estimated 14  MR. NELSON: Thank you, Your Honor,
15 payments. You have to do these things. 15 May it please the Court and counsel. First, I was
16 It's deficient even with those three documents that 16 counsel in that recent Judge Gilbertson decision, which
17  are in the settled record that nobody can refute were in 17 I'll refrain from my editorial review at this point, but
18 existence, 18 suffice It to say, 1t did not specifically address county
19 THE COURT: You're reading -- I agree with your reading of |19 poor relief claims and say that you have to do this, you
20  what the legislature has directed. My concern with that is 20 have to da that, you have to stay within the code under
29 how does this Court make a legitimate review If I don't 21 county poor relief., .
22  know why the commission deniled it? 22 It was a declaratory action under SDCL Chapter 27A-~10.
23 How can I either uphold or remand it? How can I look 23 Basically total different underpinnings, total different
24 at a clearly erroneous standard if I don't know why It was 24 issues, total different claims saying that these type of
25 denied? 25 people, the ones that are either subject to emergency hald
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10
and/ar coatinuing hold are not your typical psople that are

—

, 12
Mr. Malsam and they're also attached to the affidavit of
Y

under county poor relief, and, thus, those statutes don't 2 Sarah Petersen, whao is now currently the consultant on
3 apply. 3 county poor ralief for Sully County.
£ So that aside, number two, we expressly agree with the | 4 And Sarah is present in the courtroom. She did obtain
5 Court's rationale that essentially the county's record in § the records for review directly from the county auditor's
& this matter is only the June 27, 2014, letter. There's G office. They are attached specifically to the county's -
¥ nothing else. 7 let ine just double check to make sure I'm accurate in that.
B We've saught clarification of reasons. We never got a The notice of hospitalization specifically referenced
5 them. We took at least a couple times to getf the patient's 2 that we submit has the blank eiror is specifically attachad
10  deposition taken and it took manths, at least, after that 10 to hers, but it is also attached to his.
11  to get documentation that was nat provided by the patient 11 His documents in and of themselves have adequate and
12 &t the time of the deposition, which, unfertunately, didn't i2  sufficient record to show what existed at the time
13  happen. 13 Sully County made its decision, period,
14 But It's interesting to note that the county didn't 14 THE COURT: It shows it existed, but how do 1 knaw that the
18  come up with any semblance of 2 viable defense until 1%  county consldered it? How do I know what happened at that
18 MNowember 10 of 2020 when they finally responded to Avera's | 18  meeting when there's no record of that meeting?
47 motlon to -- far an order to direct payment. 17 Like I said, this is not a Sully County issue, I've
i8 And that motlon uliimately resulted because all 18 been asked on hundreds of cases now to decide what the --
19 efforts to resolve this claim any other way over the 18 if the county was clearly erroneous, but nobody gives me a
20 two-pfus years that Avera has attempted have been either 20 record. I can't locl on Odyssey and see -- therg's na
21 unresponded to or rejected out of hand. 2% index.
22 If this matter is remanded based on the record, Avera 22 I don't know what -- just because the document
23  would ask that the Court maintain jurisdiction because 23  existed, 1 don't know if the commissioners were given it to
24 Avera would submit we're going to be right back in front of 24 loak at.
25 the Court on any of the same Issues that are still 25 MS. SOVELL: Yeah. And I understand that that is a
Jassica Paulsen, RPR Jesszica Paulsen, RPR
11 13
1 outstanding in this appeal, 1 deficiency within the statutory code.
2 There have been other cases where the notice was not 2 1 can tell you Ehat they were dated prior to the
3 perfect, whether it was a different statement as far as the 3 decision being made. I can tell you It's common course.
4 medical liiness or issue Involved or a different dollar 4 That's what counties do.
5 ari‘munt, and other circuit .courts have upheld that as 5 But I also understand the dilemma that exists for the
6 sufficlent or substantial compliance with the notice & Courts.
7 requirement that the county was on notice sufficiently ta 7 THE COURT: Mr. Nelson, anything else?
8 have met the statutory requirements. 8 MR, NELSON: No, Your Honar.
g So we would be happy to provide those to the Court if 9 THE COURT: All right. So I'll be frank, it was my
10 and when -- if it's remanded and the county decides to 10  understanding based an the briefing that the parties had
11 latch onto that sole prong of defense and then go forward 11 agreed that evidence was going to be heard. This was going
12 with that, 12  to be an evidentiary hearing. That's no longer the Court's
13 But with that sald, again, we submit this person is 13  understanding.
14 clearly somehody that should have been determined eligible | 14 And so I'm naot going to proceed in that manner
15 for assistance by the county. It was clearly an emergency. 15 because, frankly, T don't know that it's authorized for me
16 She almost lost her life. She's clearly a resident of the 16 to have an evidentiary hearing without the agreement of the
17 county., She was a single mom. No insurance. 17  parties. : :
18 And pretty much meets every criteria or requirement 18 Both -- well, we're talking about 18-12 right now.
19 that would or should qualify her for assistance under the 19 It's impossible for this Court to determine what record was
20 statutes. Thank you. 20 actually placed in front of the county commissioners at the
21 THE COURT: Ms. Sovell, you were -- you read off three or 21 time of this decision, and as a rasult, 28-13-1.4, I'm
22 four things that consist of the record. Where did you gst 22 remanding It to the county commissioners for determination
23 that record from? ' - 23  on all of the necessary issues, including residency, if
24 MS. SOVELL: Your Honor, the record is actually right 24 thatis an issue in this particular one, but, also, for
25 within the affidavits that were submitted both by 25 just general qualification hased on the statutory
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1 requirements. 1 order to make a decision.
2 MS. SOVELL: Thank you, Your Honor. 2 MS. SOVELL: T understand fully.
3 THE COURT: 1 assume you both have the same argument in 3 THE COURT: #r. Nelsan, they're not wiiling -- county is
4 18-11 --or 18 ~- 4 within their rights. They're not willing to stipulate to
5 MR, MELSON: well, no. § that so it's going to be remanded. i
& THE COURT: Okay. G MR, NELSON: I understand that, Your Honor.
7 MR. NELSOM: And I guess I want to be clear before [ leave 7 THE COURT: All right. '
B this case, Your Honor. i 18-11. This Is more of an issue of residency; is that
9 Avera doesn’t have an cbjection to additional evidence g  right?
18 heing taken as long as the county stipulates that there is 40 MS. SOVELL: Your Honor, I think that thare's two lagal
11 no argument or exclusion or deferential treatment to live 11 issues. One, the standard of review, which we already
12  testimeny versus the evidence Avera has submitted by 12 touched on,
13 affidavit, ' 3 And then, two, he relies orimarily on what I refer to
14 As long as the county would stipulate to that, we are %4 as the distress statute which is 28-13-37,
18 happy to go forward and let the county put in whatever 18 So I think that probably we could do some of the legal
16  evidence they deem necessary, 16 arguments with respect to that here today, but T will --
17 MS. SOVELL: Your Honor, I struggle with that because 1 17 it's Mr. Nelsen's motion and 1 will defer.
18  think what happens now on remand is we go back and we 18 THE CCURT: Mr. Nelson, same issue, I assume, is that I
18  address a full record, including all of the indigency by 18 don't know what this record is again, at no fault of the
20 design, income, all the infarmation that is there. 20 county or the hospital. I'm not putting blame on either
24 That will require, just as it would in court, 21 party here,
22  cross-examination, information from both sides. I don't 22 1 think nobody really ever figured how to do these
23  think that would be appropriate, and 1 would not agree to 23 until they were asked to make some decisions this year, and
24 that. 24 last year 1 think with Brookings County had those issues.
25 Again, I think that simply remand back down -- you 258 But we have the same issue. 1 mean, you guys can makeas
Jessica Paulsen, RPR Jessica Faulsen, RFR
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1 krow, again, this is a legislature issue, not a court 1 legal argument on the residency issue, but untll I know
2 issue. 2  what the commissioners decided, again, I'm stuck with I
3 Typically, especially because the confidential nature 3 don't know what the record was. 1 don't know who gave them
4 of alot of the information on the individual, these are 4 what. I don't know if they were given the notice of
5 all held in executive session. They pertain te litigation. 5 hospitalization because there's no record to verify that,
6 So ko -- and maybe this is @ question where the Court 6 MS. SOVELL: I will say there Is one difference an -- ¢h,
7 is to fashion a hearing that is a closed session executive 7 I'msorry.
8 hearing. 1don't know that that's being done in other 8 MR. NELSON: Go ahesad.
9 counties, but maybe that's the appropriate way to bring a 9 MS. SOVELL; In this particular case, there was, 1 believe,
10 fult record to the Court. 10 in the letter a direct reference to residency in the
11 THE COURT: 1 think there's a mixture of ways other 11 denial.
12 counties are add ressing this and that's why you're not i2 So this is slightly different. There's a few varying
13 getting clear direction, 13 factors in this case that were not applicable in K.M..
4  MS. SOVELL: And I agree with vou. 14 THE COURT: Mr. Nelson.
15 But I -- we will do our best to develop a full record 18 MR. MELSQN: Your Honor, yes, the county actually did state
16  still within the parameters of the privacy of the 16 & reasaon for denying in this case, which even to this date,
17 individual at issue and we wil| bring It back to you. 17 they seem to want to latch on and carry forth and say
18 THE COURT: At least in this Court's opinion, I need to 18 essehtialfy if the persan Is not a resident, we have zero
18  know what the record was. 19 liability.
20 If 1 don't know what the commissioners were given, I 20 That argument or position wholly ignores subsection 37
21 can't'tell whether their decision was clearly erroneous or 21 of the county poor relief chapter and it fiies in the face
22 not. Just because & document existed doesn't mean anybody | 22 of modern economic operations in rural South Daketa and all
23  handed it to them for consideration. 23 cver the place as evidenced by the different decisions and
24 So I would be making a lot of assumptions which I 24 cases that I have submitted in rebuttal and in response to
25  don't think either of you would agree for me to make in 25 the county and to the Court.
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If the county wants to continue and make that argumeant
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1 1 Lo basically take them out of immediate distress. If there
2 on residency, this would be an appropriate time to maybe A is a parson who is in the street suffering Immensely, we
3 quash that and say that that's not the only issua that 3 have an obligation to not let that person lay there if they
4 matiers so that we could more appropriately focus on the 4 don't have family, friends, or somehady to get them by
5  other things. 5 ambulance te a hospital. That's what that's particular to.
& But, clearly, this individual was someone who had come 9 He argued that that Roane case is no longer goad law, -
¥ back to the county, had for at least 10 different years, 7 That absolutely is spot on. This Is spot on and has besn
£ rmaybe up to 11 or 12, had worked there at Sutton Bay Golf, 8 cited for the specific purpose of saying hospitals don't
8  and, you know, this is probably one of the most edregiols "9  have -- counties don't have an obligation to pay hospitals.
10 situations I've seen. 16 Hospitals have a very specifie statutory duty to prova
11 Mast of the time you're talking about dairies, egg, or 11 when and if the county has an cbligation to pay and that
12 chicken plants, or something else. Still big corporation, 12  has been cited repeatedly. i
13 but not something that is clearly for the pursuit of 13 That Reane said the county where an Individua! whasa
14 high-end leisure activities and golf. 14 non-residenca is located does not have to pay for tha
i5 And for the price of the memberships that they charge 15  medical care, Indigent or net. They're a non-resident.
16  up there, you would think that between, you lknow, the 16 We don't just toss the entire residency requirement of
17 hospital and the county and Sutton Bay that they would have 17 the entire section 28 out the windaw just because we have
18 some type of conscious or obligation to provide health 18 somebady who s a non-resident layina alongside the road.
49  insurznce for these individuals so that Avera and counties 19 The Roane case is on. It has been cited again and
20 don't get stuck with them, which ends up bheing, again, cast 20 again. I think it is just basically a lack of proper
21 or expenses which are shared or spread among all the 21 reliance on that code section to say Sully County could
22 popuiation that remains here. 22 pay.
23 Avera subrmits that there is enough in the record hased 23 If the Court does deem 28-13-37 to create some
24 on the only reason the county denied it to support a 24 responsibility for the counties to take that person ta
25 declsion today. 25 another county's hospital and then continue to pay for
Jessica Paulsen, RPR Jessica Paulsen, RFR
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1 Avera submits thak regardless of the fact that he was 1 them, we have set a harrible public policy.
2 not a resident of this county, he certainly is sormeane who 2 Every person, regardless of haw much money they have,
3 clearly fell within the language and provisicns of 3 if they're a non-resident and it's not easy for Avera to go
4 subsection 37. 4 latch on to their assets in Mexico with their corn farm.
5 And for thase reascns, we would reguest that the Court § Okay. Now Sully County or Hughes County or whomever,
6 consider and grant Avera's motion. 6 they're going to have to pay that just because they ware
7 THE COURT: So Avera is agreeable to the Court giving a 7 ‘taken by ambulance elsewhere, resident or not.
8 legal conclusion as to whether sub 37 -- or 28-13-37 is in 8 No, that's not what our cbde'says. That's not what
9 addition to residency requirements. Is that -- 9 should be happening here,
10 MR. NELSON: It's differant. It's notin addition to. 10 THE COURT: Roane was decided in 19187
11 It's just different. ‘ 11 MS. SOVELL: Yes,
12 THE COURT: The coverage would be -~ the coverage does 12  THE COURT: The statute wasn't updated and adopted by our
13 not -- Is not excluded, T quass, 13 legislature until 1939.
14 The county made the argument that, and correct me if 14 MS. SOVELL: Yes.
15  I'm wrong, Ms. Sovell. The county made the argument that, 15 THE COURT: So --
16 basically -- 16 MS. SOVELL: It was cited again in the '30s, It was cited
17 Help me understand that argumeant, maybe, Ms. Sovell. 17  in case Jaw.
18 Because 28-13-37 provides relief -- or relief for certain 18 it was cited agaln in the '80s through several of the
19  people if they're not residents. ' 18 . cases where they were pointing specifically to the
20 MS. SOVELL: Your Henor; yes -- well, yes and no. 28-13-37 | 20 hospitals statutory obligations.
21  is what I think what we 2ll commonly refer to as the 21 It was cited again in 2001 saying statutory
22 distress statute and it is applicable that individuals -~ 22  ohligations.
23 if you look throughout 28, hospital is referred to as 23 Nothing has negated that basic precept within that
24 hospital. Individual is referred to as individual. 24 case and it's been cited in recent case |law,
25 This allows individuals, if there's a complaint made, 25 THE COURT: Well, 28-13-37 was adopted in 1939 and gave us
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1 possible reasons why we -- why the county would be 1 under residency.
2 responsible for non-resident care. z Residency in this particular case is nat Sully Caunty.
3 You're relying on a case from 1918, which may have 3 Sully County does not pay this biil.
4. been cited later, but there was no case thak has 4  THE COURT: Who pays It?
5 specifically considered 28-13-37. ) 5 MS. SOVELL: They would have an obligation to go and try to
# MS. SOVELL: I don't disagree with you. 6 seek It from his home county, his hame place, his hame
7 But the facts and the law that were set farth there 7 assets.
8 are simllar now and they have continued to cite it for the 3 This is what's so difficuit. If this -- change the
8  same purposes of holding the hospitals to task. Regardless 9 facts. It's not the man from Mexico that's working at
10 of Roane -- to task in following their statutory guidelinas 10 Sutton Bay who has a corn farm. Soit's a prince from the
41 that they must meet. 11 Middle East with gold and treasures.
12 Regardless of Roane, the statute in and of itself, if M2 Do we say, okay, just because he had the accident here
13 vou look at what it says, it shall be the duty of the 93  and there's no Insurance and it's too tough for Avera to go
14  county commissioners on camplaint made to them that any 14 and track down his assets in the Middle East that he should
45 person.not an inhabitant ef their county is lying sick 1% qualify? That's not what the statutes say.
16 there orin distress without friends or money, so that he 16 THE COURT: But don't the statutes give the county the
17 s likely to suffer to examine into the case of such persan 17 right ko then go after the individual and any rights they
18 and grant temporary -- temparary is very kay language -- 18  have?
19  relief as the nature of the case may reguire. 19 Isn't that -- the whale purpose of the poor relief is
20 I'm not saying that if somebody didn't see this 20 so that our hospitals and clinics are not footing the hill
21 individual laying in the street and came to the 21  forthis and creating -- because that's the public policy
22 commissioners and said they need to be taken oy ambulance |22 ‘5o that hospitals are not incurring ridiculously large
23 toa hospital, T agree. I don't disagree with that. 23 bills and having to foot the kill on their own.

24 When we look just as the statute, it doesn't say the 24 Instead, they want that to come back to the county and
25 county has to continue ta pay for all their care ance you 25 the taxpayers and they've given the commissioners -- or the
Jessica Paulsen, RPR Jessica Paulsen, RFR

23 25
1 transfer them to anothar county's haspital. 1 county the ability to go back and try to seek that from the
2 THE COURT: So who pays them? 2 individual or their county of residence.
3 MS. SOVELL: Then at that point, then whether it's 3 MS. SOVELL: So, Your Honar, I'm not -- [ hold that statute
4 Hughes County or Minnehaha County or whomever, they can 4 and understand its intent is to get them immediate care.
5 look back to the county of residence. 5 As I look through the rest of 28-13-1.3, nowhere,
6 In this case, there Is no county of residence. They 6 nowhere does the legislature say that the county then has
7 would have to go and get recompensed from his heme county | 7 to pay.
8 of Mexico. _ 8 It goes right back into the criterla for the medically
g The infarmation that he put in that was in the record 9§ indlgent person for the county of residence, for all of
10 atthe time and dated prior to the denial in this case has 10 those things.
11 a plethora of information on this individual's whereabouts, 11 [t does not say just because they are found laying in
12  his assets, his residency. 12  wait and we had to take that emergency step to get them to
13 And it doesn't say that we just cast aside the rest of 13 care that tha county has to pay.
14 the statutes. It says then, yes, we go back in. Okay. We 14 THE COURT: Well, the 28-13-38, the county furnishing
15  took him down there. 15 relief shall be entitled to reimbursement from the county
16 If the Court specifically rules, okay, ves, you have 16 in which the person has established residency.
17 to pay for their care just hecause they have an accident -- 17 MS. SOVELL: Right. That --
18 if the Court says Sully County has to pay for any 18 THE COURT: It says the county who paid can go back against
19  individual who has the accident here and whether that care 19 the county of residency. That doesn't say the hospital wha
20 isin Hughes County or in Minnehaha Countx), fine, T would 20 paid can go back.
21 ask for specific ruling on that as to why and then it 21 Sc doesn't that in and of itself show that the
22 guides us right back in. ' 22 counts-f -- it's intended to put the burden on the county,
23 It doesn't say within the county poor relief statutes 23 the taxpayers to pay, not the Individual haspital.
24 that a person who gefs care under the distress statutes 24 MS, SOVELL: Only after they've met their statutory burden
25 automatically applies, then we go right back in and we go 25 if they qualify for payment, :
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1 THE COURT: And you're saying he doesn't meet that why? T Hughes County is Ehe right person -- the right county to go
Z M5, 50VELL: Because he is not a resident. Right 2 toif we're looking at the 2id beyond the temporary. He
3 specifically within 28-13-3, any person in arder to be 4 was taken from Subly County.
4 entitled to assistance shall have establishad residency In 4 I don't even know if we have a record that says that
& the state -~ in the state, first, so that's specific -- and & the conditions started in Sully County or Hughes County or
% in the county where the application is made. % Minnehaha Counky.
7 The residency shall be established by his personal 7 But T just don't know how we put the onus on -
B presence In a fixed and permanent abode and his intention 8 sully County for any individual beyond the temporary reliaf
2 to remain there, 2 to get them Lo where they can be cared for.
10 fn determining the residency of the appiicant, the 10 THE COURT: Looking at the first sentencea in 38, whenever a
11 county commissloners may consider the establishment of a 1t person's entitled to temporary relief as a poor persan '
12 local bank account, and it goes on to tallk about the 12  shall be in any county in which he has not established
13 driver's licensing and that type of thing. 13  residency.
14 Yeour Honor, even If we say comehow we've taken this fd Doesn't that infer that he's entitled to relief even
15 distress statute and brought it in to say, okay, we're 15 though he has not established residency?
16 geing to make this work, then we still have to go back into 16 MS. SOVELL: Temperary relief, Your Honor. And maybe
17 the code and walk through. 17  that's the Issue is defining that in our -~ having our
18 The very first stafute in 28-13-1 says, and that's the 18 legislature define it,
19 preface for the entire code section, which takes us right 19 Temporary, as 1 have viewed it through the statutes,
20 back into that most recent case from Gilbertsaon, he says 206 whether-it be in that Reane case or going forward,
21 focus on that statute as they're written. 21  temporary is getting them to some place where they can be
22 28-13-1 says every county shall relieve and support 22 cared for. '
23 all poor and indlgent persaons wha have established 23 I don't think if there's a whole bus full of people
24 residency therein. That is critical and key throughout. 24 who aren't Sully County residents, and they're all coming
25 I don't know where these other county's decisions come | 25 through as migrant travelers, do we put that entire cnus on
Jessica Paulsen, RPR Jessica Pauisen, RPR
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1 from. Idon't know haw they were argued, 1 Sully County?
2 I think that if we have the individual who doasn't say 2 Hospitals receive millions of dollars towards indigent
3 I'm going home. I think if you have the, sadly, the 3 care and other things to help with the status of taking
4 illegal immigrant wha doesn't qualify for other medical 4 care of the indigents who cannot afford or have insurance.
5 care and they are staying in South Dakota and they are 5 Sully County deoes not.
6 staying in Sully Caunty and they have no other place that 6 sully County taxpayers, this is setting, again, a very
7 they're ever planning on going, I hate to say It out loud, 7 scary precedence for all counties and their taxpayers,
8 but I think we're stuck. 8 Public policy says no.
9 In this case, we don't have residency. We don't have 9 There are other mechanisms by which the hospitals
F0 an obligation, period. 10 recelve compensation for the indigents and the poor that
41 THE COURT: So are you simply ignoring 37 and 38? 11 come within their front doors.
12 Ms, SOVELL: Nao. 12 THE COURT: Section 28-13-1 specifically allows the county
13 THE COURT: Which 38 is temporary relief to non-resident, 13 to raise money by taxation to support -~ far the suppart
14 MS. SOVELL: Yes. It says we have to get them temporary 14  and employment of the poor.
15 relief. We have to get them to a hospital. 45 MS. SOVELL: I don't disagree that that's what it says,
16 Then if you go on to 38 -- I'm soiry. I have to get i6 But, again, we're dealing with the tamporary. When
17 there, Your Henor. Yes, that is the one that says we have 17 does the temporary ald stop?
18 Lo get them temporary relief. 18 THE COURT: When the county is entitled to reimbursements
19 Then If you go down to 28-13-38, If a person is 19 from the poor person's established residency according to
20 entitled to temporary relief as a poor person shall be in 20 23-18-38.
21 any county in which he has not established residency. 21 MS. SOVELL: Yes. I agree that when there is a person who
22  We're right back to residency again. And then.It goes on 22 s properly fit with the parameters for their residency
23 to talk about the commissioners then could go back to the 23  when they're not indigent by design. '
24 other county. 24 I think what we do then If the Court says I'm ruling
25 .Here, if he's going against where the hospital Is, 25 to you that the distress statute justifies the county
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1 should pay. Okay. I acceptthat. Let's get the ruling on i 1911
2 the recard that says that, and we then take 1t back and we 2 So the history of the state as they develop and as
3 go right back into the statute. 3 counties exlsted is every county was required to have their
4 The other poriions of it, the -- agaln, I submit to 4 own hospital and part of the tradeoff for all of the county .
5  vyou that the residency requirement is there, " But then you & poor relief statutes coming into play or coming inta
€ also have to go back in and prove the indigence. Was he G enactment is counties have got to get out of the business
7 indigent by design. Was he not it indigent by design. 7 of having to have a hospital and meet that requirement and
B Apain, that goes back to the wealthy prince. Just " & obiigation,
9 because he's here, if he has assets, do we just pay? 3 50 Roane, which was decided in 1918 under the old
10 Here, we have an indlvidual who clearly says right 10  political code, not even the current statutory scheme, not
11 within the application that's the first thing that comes 19  even the one that exists just prior to this statutory
i2 in. Idon't live here, 1 have a corn farm. I came up 12 scheme is not applicable law. Tt is in apposité.
13  here a few manths a year and I work at Sutten Bay Galf 13 Moreover, it dealt with a bunch of individuals that
14 Resert and 1 go bacl to my farm in Mexico. 14 were riding on top of boxcars on the train. God knows what
i5 I just don't see these statutes in setting forth 15 they were doing or where they were going other than mayhbe -
16 obligation for any counties te pay under the circumstances. 18  just getling a free ride.
17 Aqgaln, that's why thera's other federal assistance to 17 But It is totally different than an individual who is
18 these hospltals to do that, 18 here legally on a work Visa, has come back to Sully County
19 THE COURT: All right. Mr. Nelson, 13  at least 10 years, maybe up to 12, 1 can't recall exactly
20 MR. NELSON: First of all, I'm going to make an exprass 26 from the record, but here legally, working here legallby.
21  request on the record for the authority or citation that 21 The county is enjoying the sales tax revenue,
£2 supports the county's contentions that there's millions of 22 everything else and whatever he buys for groceries or
23  dellars that flow to the hospitals for care of poor 23 gasoline or --
24 indigent people because that's simply not true. 24 MS. SOVELL: I'm golng to object now to this form of
25 THE COURT: I'm not a federal judge and I'm not going to 28 argument. We don't have any of that in the record.
Jessica Paulsen, RPR Jessica Paulsen, RPR
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1 make that decision. 1 THE COURT: It's a legal argument.
2 MR. NELSON: It's write-offs and it's uncompensated care 2 MR. NELSON; This is legal.
3 and it's nothing but deductions and shortfalls to the 3 THE COURT: Go ahead.
4 boltom line. 4 MR. NELSON: So to say they have no benefit or ng
5 First of all, to argue -- the county argued that a 5 responsibility or obligation, I think, ignores all that.
6 hospital can't make a complaint under 37. If doesn't say 6 Not only that, the familiarity with this gentleman,
7 who the complaint has to be made by. So that argument 7 the first time Avera gets to meet him is when he presents
8 falls. ' 8 atthe ED with a burst appendix and a sepsis on death's
9 Number two, it says not an Inhabitant of their county. 8 door.
10 Well, clearly, if you're not an Inhabitant of the county, 10 And we basically provide the temporary relief to get
11 you don't turn around and then go back to the front end of 11 him healed through the ICU and back to a medical, physical,
12 the county poor relicf statutes and start looking at, well, 12 stable condition so that he’s able to be discharged and
13  are they a resident, are they indigent by design, and ali 13  walk out. But for that care and treatment being provided,
14 these other issues. They're not a resident. 14 he would have died.
15 If you're going to give any meaning whatsoever to 37, 15 Mow, I submit that as the Caurt has noted clearty 37
16 you can't accept the county's argument which essentially 18 s a different statute. It Is under a civil saclety, if
17 qguts every word In the statute and wants to try to shosharn |17  nothing else, that the State recognizes a certain
18 it back into this guy is not a resident so therefaore we 18 obligation to transients or other individuals that are not
19 have absolutely no responsibility. 19 residents of a county.
20 Number three, the Roane decisian as the Court 20 If the Court refers to the Hanson County case, which I
21 correctly noted was decided in 1918, I looked up for one 21 believe I provided a copy of, that one was ultimately
22 of those prior cases 1 submitted to the Court exactly how 22 resolved and determined involving 16 or 18 transient
23  many private hospitals there were even In the state at that 23  warkers wha we never got to the point of whether they had
24 time, and I thinlk it was clearly less than five, maybe less 24 legal work Visas even because they were en route from the
25 than three. I know the first Avera facility was about 25 northwest where they were warking in the forest down to the
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1 southeast, who knows, South Cavolina, somewheare, but they 1 Hutchison County may have had in the Roana case, there's no
2 had a van accident twa miles inside the Hanson County 2 hospital in Sully County where they could have directed or
3  border, and as a result of that and this statute, the 3  taken them.
4  determinakion, ultfmate rasolution of that case was there's - 4 So what is thelr alternative? Let him diz in the
5 responsibility and liability for the temperary relief 3 street or let somebody else take care of it and turn the
& because of the emergency nature requirad. & other cheek and hopefully never hava someabody knock on '
% For the county to say you can look at that statute, 7 their door.
& but then you have to go back inte the front end of 28-13 8 Avera respectfully requests this Court at least
¢ and work all the way through thase statutes Is nonsensical. 9 determine that the rasidency is irrelevant as to the
10 It's an oxymaoron. There's no way you can apply the 1¢  county's liability in this case and we would further submit
11  standards of residency and all those other issues apply to 11 that enough exists in the record to show that the
12  the residency of the county. 12  requiremants of 28-13-37 have been met, nat only in this
13 He was hare on 2 legal worle Visa. He s here not as a 13 case, but analogous to other cases submitted by Avera in
14  resident and bacause he was here for s¢ long and worled 50 14 this circuit to grant its relief.
15  many different years -- arguably, there's some familiarity 18  MS. SOVELL: Your Honer, if 1 may very briefly in response
16 that the county should have had with the situation. 16 to that.
17 I can't believe this Is the first time the county was 17 THE COURT: Mr. Nelson, assuming that the non-residency
18  ever apprised that Sutten Bay is bringing in labor from 18  issue is met by the hospital, 28-13-38 specifically says
19 outside the country to staff its greens and grounds and 18  the condition -- the commissioners thereof may, if the same
20  take care of everything. 20  Is deemed advisable, grant such relief.
21 THE COURT: Well, under this code, the county would only 24 It's not a shail. It's not a reguirement. It's I7
22  careif there was an emergency medical nead. 22 somebody deems it advisable, they can make the termporary
23 MR. NELSON: Exactly, But some of the other counties where 23 relief,
24 these cother cases have happenad have decided to took at 24 How do we gel to shall? How did we get to requiring
25 requiring a bond or putting other restrictions on a private 25 them to do that instead of if being within their discretion
Jessica Paulsen, RPR Jessica Paulsen, RPR
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1 enterprise that wants to do things like that so that they 1  when the term may is used?
2 don't get burned or don't get lizgbility laid at their 2 MR, NELSON: Well, when reading in conjunction with 37,
3 doorstep in the future. 3 which expressly talks about a duty of the county
4 If this is the first time this has happened to 4 commissioners, T think that it takes it a little hit higher
5 Sully County then that's an option for them to consider, 5 than a low level discretion, you know, may think about it
6 But, clearly, the residency is not in issue. It 6 if it's reasonable.
7 doesn't have to be an issue. He is not a resident. Ws 7 You go to the secend argument, if this person was a
8 have never asserted that he was. 8 resident of this county, all economic wage, whatever
9 And the record from the affidavits and whatever else 9 factors being identical, and that medical condition
10 s -- there's two other brothers down in Mexico. They each 10  involved, this is a claim that the county would have to
11 live in their own little adobe hut on what might be 11 pay.
12 20 acres referred to as this huge corn farm owned by him i2 You know, they want to argue, oh,‘golly, he should
13 alone. ) 13 have jumped on the computer and, you know, looked under the
14 Any assets he did have, the county clearly looked at, 14 ACA and gotten Insurance, He doesn't speak a word of
15" this old Ford Ranger pickup, and some money in a bank 15  English.
16 account and those were all less than what is:exempt or 16 THE COURT: Well, I'mlnot going to get inkto the facts
17  otherwise allowed residence under the county poor relief 17  because, again, we're looking at a situation hare where 1
18 two-page worksheet calculation. 18 don't know what was presented. '
19 So for all those reasons, we submit that every element 14 Based on the current record that I have, 1 don't know
20 of ?8-13-37 has been met. The county has naver cited any 20 what was presented to the commissioners and there is no way
21 authority that shows or demonstrates or holds that notice 121 for me to determine whether their decision was clearly
22 of hospitalization &s submitted by Avera St. Mary's, in 22 erroneous on the facts because I don't know. [ don't have
23 this case to the county, was not sufficient complaint made 23  what the record was.
24 to the commissioners. 24 Because something existed, doesa't mean it was
25 And then even beyond that, contrary to what 25 presented to them. We didn't create a record that 1 can
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1 ioolc at. So I'm not going Lo get into the facts of whether % THE COURT: Mr. Nelson, anything further?
2 they met thase ar not. ; 2 MR, NELSON: Your Honor, based on the facks of this case,
3 My sole issue of looking at today Is whether the 3 which I'm net sure if you want to get into or not. Tha
4 non-residency status, which I belisve the hospital agrees, 4 county Is cartainly gelting into them,
fi  is that correct, Mr. Nelson? 5 It is an individuzal that qualifies and meets the
& MR. MELSON: Yes, Your Honor. & requirements of 37, s here for 10 to 12 years straight
7 THE COURT: You're not claiming he's a Sully County 7 working on a work Visa, and he's someone that ended up with
g resident? 8 = burst appendix and sepsis and was brought in, It's in
9 MR, MELSON! No. @  the record, but he was brought in from Sully Caunty.
10 THE COURT: So the sole issue is 2 legal argument of 10 So, again, If that's something that needs to be
| 1% whether the non-rasident can be covered under the county 11 fleshéd out at a kearing at the county cornmission lavel,
12 poor relief, 12 that's fine. But that's the facts, _
13 Isn't that what we're looking at today, right now? 13  THE COURT: All right. Baoth parties have agreed that this
14 M3, SOVELL: Your Honor, T would submit that that's tha 14 Is not an evidentiary hearing and the Court's been very
15 sole Issue that we're addressing right now. H8  clear that the record is not sufficient for the Court o
6 1'm not saying that's the sole issue that should be 18  determing really any of the facts.
17  determined overall, but, yes. 17 And so -- and this was someawhat of a problem in bath
18 THE COURT: Right. Okay. P8 of your brigfs too. You both argued that I shouldn't
18 So I'm just not going to get into those facts, 19  consider the evidence, but then you both argued the
20 Mr. Nelson, I'm not saying they're erroneous or not. I 20 evidence ta me.
21 don't have a recard to took at, 21 So wa can't have it both ways. We're either in the
22 Respanse. 22 evidence or we're not, and you both argued that we're not.
23  MS3. SOVELL: Yoeur Honor, very briefly. 23  The county is within their rights and not stipulating to
24 First and foremost, the Court said the same focus that 24 that. So I'm not making any factual determinations foday.
25 1was on is this is a discretionary by the county. 125 What started off as an argument =- or what I would
Jessica Paulsen, RFR Jessica Paulsen, RPR
g 41
1 The word may makes that continued under 28-13-38 1 maybe frame maybe more appropriately is a declaratory
2 discretionary, 2 ruling on whether 28-13-37 and 38 applied slowly morphed
3 And then when I go back to 37, even the bare bone J into an evidentiary fact that were presented by the county
4 elements of 28-13-37, first of all, if the inhabitant is 4 and the hospital.
8  lying sick therein, [ don't know that we have in the 5 So I'm =~ the Ceurt's not willing to -- based on haoth
6 settled record right here whether he was lying sick in 6 parties going into the factual basis, the Court's not
7 Hughes County befare he was taken to Hughes County. How he | 7  willing to give you a specific ruling on whether 28-13-37
8 linked back to Sully County is his employment at 8 and3zs specifi-cally apply to this case because the county
8§ Sutton Bay. 9 has argued that factually in the evidence are going to
10 So I don't think that is clear that he was lying sick 10 determine that and T dan't know wheather that was before the
11 in Sully Counby. So I think that has failed on behalf of 11 commission. . I
12  the hospital. 12 The Court is willing to give a general ruling and
13 And the element of without friends or money. He has a 13 “regarding 28-13-37, It's clear that It shall be the duty of
14 plethora of information in the application that came in and 14 the county commissioners an a complaint made to them that
15 is in the affidavits to say he had shared a househeld with 15 any person whe is not an inhabitant of their county lying
16 several, He was claiming a forty-four-year-old niece as a 16 sick and in distress without any friends ar money is
17 dependent. I mean, that hasn't been proven either. He had 17  entitled to temporary relief as the nature of the case may
18 friends and there's evidence of money. 18 require.
19 So that he is likely to suffer to examing. into the 19 The legislature went on to speak of ternporary relief
20 case of such person and grant temporary relief, And I go 20 in 28-13-38 and stated whenever any persan entitled to
21 back to temporary. Again, therle‘s nothing that carries the 21 temporary relief as a poor person shall be in a county in
22 . county's obligation forward. ' 22 which he has not established residency.
23 So I just kind of wanted to walk through the elements 23 Based on this, it's clear to this Court that the
24  if the Court deemns this tc apply to this individual that we 24 |agislature was Intended to provide poor relief to
25 haven't even met the bare bone facts of 28-13-37. 25  non-residents of the county under certain circumstances
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1 based on 28-13-37, 28-13-38. 1 wauld just keep that in mind as we look at scheduling going
2 38 goes on to say that the commissioners -+ or the 2 forward,
3 county would then grant such relief by providing the same 4 THE COURT: All right. Do an order for remand in both,
4 relief as is customary in cases where persons have 4 please, Ms. Sovell.
5 established residency. 5 All right. Anything elsa, Mr. Nelson?
& That statute specifically compares non-residents to 6 MR. NELSOMN: Mo, Your Honor.
7 residents and says non-rasidents In certain circumstances 7 THE COURT: Ms. Sovell?
& are to be treated identical to the residents. 8 MS.SOVELL: Nothing further. Thank you,
9 Further, it goas on to provide the county with a way 8 THE COURT: All right. Thank you.
10 to obtain reimbursement from the individual's established 10 (End of proceedings.)
11 residency. Eh |
12 Based on these two staiutes alone and in comparison to | 12
13 28-13 generally, it's this Court's opinion based on the 13
14 argument and the statute cited that the legislature clearly 14
15 Intended to provide relief to non-residents under those two [ 15
16 statutes and only when certain circumstances are met. 16
i7 That doesn't mean that the circumstances were met in | 17
18 this case bacause there's no Indication of what facts 448
19  actually are provided under this case. 19
20 So that -- the factual and evidentiary is remanded to 20
21 the cemmissioners for consideration on whether these 21
22  statutes are met. 24
23 M5, SOVELL: Thank you. 23
24 THE COURT: Mr. Nelson, will you provide an -- T guess do 24
25 vyou guys want an order on the general ruling? 25
Jessica FPaulsen, RPR Jessica Paulsen, RPR
43 45
i1 MR. NELSON: I'll take a stab at it and round it to 1 CERTIFICATE OF REPORTER
2  everybody. 2 1, Jessica Paulsen, RPR, Official Court Reporter in
3 THE COURT: Ms. Sovell, do you want a written order? 3 and for the State of South Deakota, do hereby certify that
4 MS. SOVELL: Yes, Your Honer. I think that would be 4 the Transcript of Motion Hearing contained on the foregaing
5 helpfuf so that T can guide the commissioners through what | § pages was reduced to stenographic writing by me and
6 neads to be dana. 6 thereafter transcribed; that sald proceedings commenced on
7 THE COURT: Try to agree on it based on this ruling. The 7 the 6th day of January, 2021, in Cnida, South Dakota, and
8 county is not wai\riné anythin'g by agreeing to that order, 8 that the foregoing is a full, true, and complete transcript
9  but try to agree on it. 9 of my shorthand notes of the proceedings had at the time
10 1f you can't, submit it to me by e-mail. If you can 10 and place set forth above.
11  agree on It, submit It by Odyssey. 11 Dated this 22nd day of January, 2021.
42 MS. SOVELL: Thank you, :i
13  THE COURT; Al right. Thank you. :
14 Do you guys need other hearings or do you want to get L E‘Mﬂ
18 this scheduled at the county level first? Aepslen Paulken, KPR
15 Official Court Reporter
186 MS. SOVELL: Your Honor, I think I would -- because our 16
17 commissioners anly meet manth-to-month, I think I would 17
18 need to address, first, the ruling with them and secondly 18
19 scheduling if they have an off day or any other type of 19
20  review. 20
21 The other issue I have is our county poor relief 24
22 advisor is going to be gone until March -- she will be 22
23 unavailable unti! May. . 23
24 Quite frankly with us meeting only once a month, I 24
25  don't know that we'll have everything done by then, but I 25
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2 4
1 PROCEEDINGS g But the point baing, the commissian wanted to say that
2  THE COURT: all right. We're going to be in session in 2 because Sully County implied, [ may be reading into this,
3 58CIV 18-11, Avera St, Mary's Hospital v. Sully County. 3 but because Sully County and Onida Ambulance went and
4 Go shead and ncote your appearance for tha record, 4  picked him up, they were aware at the time he was ill that
5  please. 5 he was requiring treatment and, you know, so they impliedly
6 MR, NELSON: Thanlk you, Your Honor. Robert Nelsor on 6§  would have been responsible for it. '
7 benhalf of Avera St, Mary's Hospital. 7 1 guass 1 submit that if the ambulance had, in fact,
B MR. VOGEL: Thanks, Your Honor. Ryan Yogel on behalf of 8 plcked up 1.R. in this case, because clearly, It's not wark
9 sully County. 9  comp. It didn't -- the appendix, abscess, and bursting
10 THE COURT: All right. We-have two motions. Well, one 10 didn't happen while ha was on the job, and really I'm not
f4  motion and a Notice of Appeal to address today. 11 aware of any worlk comp case where that's ever been tied
42 Is that the agreament of the parties? 12  into a casual claim for work comp.
13 MR, NELSOWN: Yes, Your Honar. T mean, they bath were 13 The worst that would have happened is that
14 Limely served and notice for hearing. 14 Suily County would have also had an unpaid ambulance bill,
15 MR. VOGEL: Your Honor, I, with my submisslons, 15 So the statutes that we cited in the motion clearly
16 Sully County's position is this is an appeal hearing on the 18 talk about only having to make the motion prior to the
47 Sully County commission's determination on an application 17 hearing. They don't talk about any other limitation. They
18 for poar relief. 18 dan't talk about any restrictiens.
49 So we're opposing the motion to supplement the record 19 The county has not cited any case ar authority that
20 so0 however the Court wants to handlz it, obviously, it's up 20 would preclude granting that motion and supplementing the
21 to the Court, 21 record.
22 But I think my argument will tie into with why we're 22 And Avera can only assume that the reason they don't
23 opposing the motion to supplement the record. 23  want the record further supplemented with this information
24 THE COURT; All right, My guastion is only those are the 24 in there is that it further boxes the county into a corner
25 two metons pending; right? Two Issues pending? 25 and takes away some of their other questions or issues that
3 5
1 MR, VOGEL: Yes, I haven't filad anything. 1 were raised at the hearing.
2 THE COURT: Okay. 2 So for those reasons, and to have a fuller, truer, and
3 MR. VOGEL: Other than responses, Your Hanor, 3 more complete recard, Avera respectfully requests that that
4 THE COURT: Mr. Nelson, that's everything you héve pending? 4 motion be granted and that the recard be supplemented with
5 MR. NELSON: Yes, Your Honor. 5 the twe additional pleadings.
6 THE COURT: All right. Let's do the motion to supplement 6 THE COURT: Mr. Nelson, maybe you can answer this, and it
7 the record first, 7 somewhat is getting beyond you'r motion, but since your |
8 Mr. Nelson, anything else? 8 motion does ask to supplemeant the record, these somewhat
9 MR, NELSON: Well, Your Honor, Avera will essentialty rest 9 kind of bleed intc each other.
10  en the supperting affidavits and the motion. Clearly, 10 The racord on the appeal wasn't exactly, what I would
11 the -- somewhat of & surprise, if you will, but the 11  call, a clean record. It was confusing to the Court, even
12  questions were raised at the December 30 of '21 hearing by 12  after remanding it and giving pretty clear direction on
13 the commissicners how do we know that J.R. was in 13 what I needed to proceed.
14  Sully County when he started getting sick. 1 mean, he 14 There's a letter from the auditor, somewhere within
15 could have heen in Pierre visiting friends. He could have 18 the record, that says the attachments that thé commission
16 been anywheare, 18 reviewed have already been provided and so I'm not
17 And then when they introduced the letter from the 17 providing them again.
18 Onida Ambulance to say, look, with his other 18 1, in reviewing the record, am not clear what the
18 hospitalization, they picked him up. They took him right 19  commission reviewed at this time, other than the parties
20 to the hospital. Well, yeah they did, because he had a 20 have submitted documents and referred to them as documnents
21  gaping gash in his hand and ran him down to the hospltal to 21 that were reviewed by the commission.
22 the emergency room for stitches and taking care of it. 22 So these documents that were submitted, and they're
23 The bottom line is that one never became a claim 23 attached mostly to Avera's motions or respanses and
24 because It was a work comp injury and worlk comp took care 24 pleadings, are those what the commission reviewed?
25 ofit 25

MR. NELSON: Well, it would be part of it, And the Court:
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1 vaises an excellent question, because, agaln, with regard 1 theinformation T was trying to darify.
2  tothe, I'M use alr quotes, but the affidavit of 2 So did I ask for a formal hearing? No. I understoad
3 Sarsh Peterson, my paraiegal just raised this quastion 3 it to be a hearing before the county commissioners which is
4 after our reply brief, and I apologize for not seeing it 4 an administrative agency, under Chapter 1-26.
5 myself and not raising it, but there could ba some real § And, I guess, whether or not I cross-exarmined the _
6 question of whether that document even mests the minimum & witness, certainly anything accepted by the commissioners
7 reguirements for an affidavit. 7 should meet minimum evidentiary standards, which I submit
a There's no jurat. There's no language that says the 8 this pleading purported to be an affidavit by Ms. Peterson
4 affiant -- or the affiant, after duly being sworn under g  does not,
10  oath, deposes and states as follows. There's no sovereign 10 THE COURT: Did you object to it at the time of the
11 seal ahead of the notary at the hottam. 11 hearing -- or the time it was introduced?
12 Basically, it looks kind of tike a homemade affidavit i2 Again, I'm going te go hack -- and Mr. Vogel, this is
13  that someone tried to call and say this is an affidavit. 13 coming to you too -- I dan't still know locking at what was
14 So that's one issue, 14 submitted, 1 don't know what the commission locked at --
15 Second, there was testimany, I'll use that word, 15 MR. VOGEL: Your --
16 again, in air quotes, by Ms. Peterson at the hearing. As 16  THE COURT: -- because the letter from the auditor says
17 far as 1 know, she was never sworn in, at least nok in my 17 here's the transcript. You have everything eise,
18 presence, 18 1 don't know what everything else is and that was part
19 Mr. Vogel and T cbvtously are officers of the Court. 189 of the issue previously.
20 We're not able to testify or produce facts, but we're there 20 MR, VOGEL: If I may, Your Honor?
21 making argument. 271 THE COURT: Go ahead.
22 But clear from the transcript, if the Court saw that, 22 MR. VOGEL: On March 1, 2022, Ms. Lamb submitted an
23  that the commission relled upon 95 to 98 percent plus 23 affidavit that included Exhibits A, B, C, and D. That was
24 Ms, Peterson's submissions in writing and all the attached 24 filed through Odyssey.
25 exhibits and recommendation of Mr, Vogel, 25 Exhibit A was the transcript made of the commission
¥ 9
1 So those are other additional issues that Avera 1 meeting by Ms. Wittler. It's the complete transcript.
2 questions as far as procedural irregularities and whether 2 Exhibit B -- this was all attached to that --
3 that documentation is appropriately in the record. 3 reattached to that affidavit, Your Honor.
4 THE COURT: Did you request a regular procadure or an 4 Exhikit B were the documents submitted on behalf of
5 opportunity to cross-examine any of the, I'm going to say 5 Avera St. Mary's by Mr. Nelson.
6 witnesses,’Ms. Peterson? ' 6 Exhibit C were documents submitted on behalf of
7 MR. NELSON: Well -~ 7 Sully County by myself.
8 THE COURT: There was another oneg, I believe, also, from 8 Exhibit D is the official minutes of Sully County.
9 the-- g And that is the entire record, you know, the
10 MR. NELSON: Unless Ms. Lamb testified, I don't recall 10 transcript and all -~ everything that was submitted prior
11  that. 11 to the hearing and potentially -- excuse me -- in the
12 THE COURT: That's possible, 12 meeting and at the meeting, that was what was considered by
13 MR, NELSON: ButI guess my understanding was it was a 13 the sully County commissioners.
14 hearing. That, you know, in -- if there was any additional 14 Sao that's the complete transcript or recerd that the
15 oral testimony, which counsel never discussed between 15 statute calls for,
16 ourselves. Clearly I anticipated that T would be able to 16 And I apolagize, Your Honor. My office may not have
17 cross-examine. 17 looked at your preferences and e-matled or mailed you a
18 In fact, if you note in the transcript, when 18 copy. It may have just been filed in Odyssey,
19 Ms. Peterson started to respand --.she appeared by 18 THE COURT: That's my preference,
20 telephone -- started to respond to commission questions, 1 20 MR. VOGEL: Justfiling?
21 asked to ralse a question or two and I was pretty much shut 21 THE COURT: Yes.
22  down. 22 MR. YOGEL: Okay.
23 It was only if the county commissioners were going to 23 THE COURT: [want--1I just want ta be certain, because
24 allow me to ask Ms. Peterson or relay the questions to them 24 the -- again, the record wasn't extremely clear. This is
25 and have them ask Ms. Peterson that we would be able to get | 256 not a typical record that I would receive from an
42
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1 administrative appeal of any kind, but these are not 1 So to start with that, I mean, this goes to the motion
4 typlcal cases, 2 to supplement the record. 1 -- we're objecting to Ik,
] 5o I want to be clear that this -- these records 3 ‘Mumber one, the statute cited by Mr. Nelson for --
4 submitted by Avera were considered by the commission. 4 that allows the Court to have the agency add additions io
5 MR, VOGEL: Which records are you referring to? $  the record also states that there has to be good reason to
& THE COURT: There were the, I think, it's the exhibit -~ I & supplernent. -
T anly printed them one time because they were -- you've got 7 IF you continue on reading that statute, Mr. Malson
8 several submissions where Exhibits A thrdugh C, at least, 8 didn't cite that, but it does. And that's what I addressed
9 were submitted. They're the exact same thing multiple 9 in my brief. There is no good reason o supplement and
10 times. 10  remand this back for additional hearing.
11t So what I'm looking at is the records that were 11 They've had plenty of time. The hospitalization ended
12  submitted on January 31st of 2022, starting with the Onida |12 in August of 2014. The first application was denled hy
13 Fire Department letter, 13  letter in 2015. And I wasn't a part of it from 2015 until
14 There includes with it an affidavit of Dr. Brant 44 the hearing In Jahuary of 2021, but there were six years
15 Becker, which, frankly, was in the record previously, F5  there where information could have been gathered by Avera,
16 September 25th of 2020. 16 There was the hearing before this Court in 2021 and
17 And then shartly after that Is an executive summary, 47 then the remand, and there was -- then my office came an
18 confidential, and that actually was dated March 1st. 98  board.
19 And then with the affidavit of Dr. Becker. 19 And there was communication between myself and
20 MR, VOGEL: Your Honor, my understanding is, yes, because | 20  Mr. Nelson and setting of the commission hearing to re-hear
21 that would have been exhibit -- attached as Exhibit B to 21 this petition or present it to the commission again, and
22 that affidavit of Ms. Lamb. It's dated February 28, 2022, 22 that took place on December 30th, 2021,
23 and filed on March 1, 2022. 23 Sa Avera had a year since remand to gather any
24 I had set -- T had corresponded with Mr. Nelson prior 24  information they needad to present to the commission to
25 to the meeting. It had been in Nevember and got 25 make part of the appeal record, and thalt's what we're
11 13
1 rescheduled for reasons and asked to provide the auditer 1 talking about here is an appeal record.
2 any materials that he wanted the commissicn to consider at 2 This is -- and the way 1 see it, just like an appeal
3 the meeting on December 30th to the auditar by a specific 3  to this Court to the Supreme Caourt, what's the record is
4 date, and I believe those were included and they were 4 the record, so that goes back to my motion -- the motion to
5 attached to that affidavit of Ms. Lamb and was flled with 5 supplement. We're opposed to it.
& the Court, 6 Number one because, as I outlined in my brief, our
7 THE COURT: All right. Thank you. 7 position Is the standard of review for this Court on the
8 Mr. Nelson, anything else in light of that? 8 commission's denial of the application is an abuse of
9 MR. NELSON: Mo, Your Honor. 9 discretion and that's a high standard.
10 THE COURT: M™r. Vogel, with regard to the motion to 10 And the Supreme Court has said, you know, it's not the
11 supplement the record. i1  trial court's job to be a one person administrative agency
12 MR. VOGEL: And 1 apologize, Your Honor. Is your f2 under a de novo review, eveén though the statutes say that.
13 preference -- is it all right if I remain seated? 13 Se if this Court is to supplement the record and make
14 THE COURT: Whatever you're comfortable daing. 14 the determination an the appeal, essentially, we're
15 MR. VOGEL: Thank you, Your Honor. 15 reviewing a de novo, or the Court is saying even with that
16 1 think you hit kind of the nail on the head as far as 16 infarmation, they wouldn't have abused the discretion. So
17 these -- the appeal and this maotion to supplement the 17 that's why we're opposing that, Your Honor, It really ties
18 record. Kind of, in my opinion, they tie hand in hand, 18 to the standard of the review,
19 The county's position Is that the original remand to 18 And we're asking that this not be remanded again.
20 Sully County was ta create a better record so the Co urt - 20 This case has been golng on since hospitalization, eight
21  a more complete record so the Court understoad what the ~--| 21 vyears; since remand, a year and a half. Mr, Nelson has had
22 - what was reviewed to rationalize the decision of the 22 ample time to gather any information he wanted to present
23 commission In accepting or granting or denying the 23  to the commission.
1 24 application, and that was done and it was denied and then 24 It has nothing to do with not wanting to hear the
25 there was an appeal. "[ 25 information. There needs to be same finality here. And

43 ]
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1 that's what the commission, an behalf Sully County, we're 1 twelve years for about six maonths of the year; right?

2 opposed to it. Thera's no good reason, 2 And the difference between the affidavit of Falcen is

3 e believe the standard is abuse of discretion and not 3 she says I drove him; right?

4 de novo, and 1'l get into that more in my argument . 4 MR.VOGEL: Correct, Your Honor.

5 regarding the appeal of why I believe it's abuse of 5 We're not disputing that he lived in Agar for a

& discretion, 6 certain period of time during some seasonal work.

i 50 for those reasons, we are opposing the motion tn 7 THE COURT: All right. Mr. Melsan.

8  supplement the record. 8 MR, NELSON: Well, Your Honor, two things the affidavit

9  THE COURT: Well, Avera says the good reason Is because 9 does dois it eliminates the questions or issues raised by
1 they couldn't find this individual. 40 the commissioners at the hearing as to wheather there was
11 MR. VOGEL: Ms. Falcon? 11  anything in the record that established him being sick or
42 THE COURT: Yes. 12 il in Sully County.
i3 MR, VOGEL: Well, like Mr. Nelson said, 1'm an afficer of 13 Again, they said, and I don't know that this made it
14 the Court. Ms. Falcon lived in Agar, There's an article 14 into the minutes, but they said he could have heen visiting
15 on herin the Agar -- excuse me -- the Sully County -- or 15 friends over in Plerre. He could have been, you know, who
16 the Onida Watchman from 2016 about her helping residents in | 16 knows where. How do we know he was in Sully County? So
17 the community, 17 the affidavit addresses that.
18 I searched Google and found her -- an address in Agar 18 Secondly, It addresses 1.R.'s friend trying to gak him
1¢ and In Aberdeen, and a South Dakota phone number, which is | 19  conservative medical care and treatment at the clinic here
20 a call phone number for Ms. Falcon. I don't know If 20 in Onida_, which, again, takes away from the county's
21 Mr. Nelson reached out to these numbers because he never 21 argument that we have absolutely no control or involverment
22 put that in his affidavit. 22 In this issue until we get a notice ten days later.
23 Her information, frankly, is that she transported J.R. 23 Well, the doctor up here in a clinic, which is the
24 ta the hospital, which bolsters Avera's argument, which I 24  only medical care this county has available in it since
25 outlined in my brief, that she is a friend of 1.R. 50 he 25 1884, before Sully two burned. The county has basically,

15 17

1 wasn't without friends. 1 locking at it favarably, delegating; locking &t it

2 But that's the reason why there's no good reason. 2 negatively, advocated their duty and responsibility to

3 They've had ample time. They've had eight years to find 3 provide emergency hospital services to not anly

4 Ms, Falcon, whose -- there's no information in there about 4 non-residents, but residents of the county because there Is

5 where Ms. Falcon was. Was she in a different country ? Was 5 no haspital here.

6 she trying to hide out? Just said we couldn't find her. 6 So what are they going to do? They're going to go to

7  What efforts? T don't know. 7 the closest hospital, whether that's up in Potter County,

8 THE COURT: The affidavit you've taken from Ms. Falcon 8 which is probably not where they're going to go with an

9  would support she was In Sully County when she picked him 8 emergency appendectomy,
10  up; right? 10 The dactor expressly told her, as she stated in the
11  MR. VOGEL; Her affidavit? 41 affidavit, get him to the hospital in Pierre or St. Luke's.
12 THE COURT: Yes. 12 So It addresses more than just was he -- did he come
13 MR. VOGEL: Yes. 13  from, you know, Sully County. Was he in Sully County.
14 THE COURT: But realistically, that's not much different 14 THE COURT: What about the issue braught up by Mr. Yogel
15 than what's already contained within the exhibits from 15 that he Googled her and found her quickly? .
16 Avera's records; right? 16 MR. NELSON: Two responses. His affidavit and when he
17 MR. VOGEL: That 1.R. was in Sully Caunty before he wentto |17 Googled her doesn't say hew far back that Google was up and
18 the hospital? ' 18 available. 1 guess we don't dispute that it was here
19 THE COURT: Yes, sir. 19 recently and he carne cross it.
20 -MR. VOGEL: Yeah, it's not much different. 20 My paralegal is an expert at social media. She looked
21 . THE COURT: I mean, the record says he lives in 21 for the last couple of years. The hospital had told us the
22 Sully County, Agar. I guess mayhe they didn't say county. 22 only place we came up with her nams is from the face sheet
23 His medical records that I was asking you ahout, and I 23  of the admlission and said that she had answered some
24 understand I'm getl_‘ihg} a lttle off base here, but they 24 questions inttially, but was not that invalved.
25  talk about he came from Agar. He's lived there for 25

- We said we need to try to find her and/or the other
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4 interpreter and we were told they moved back o Mexico. ¥ the assembly of the record.
2 They movad back tn Mexico, 2 The Court's reading of that is if thera is a shortensad
3 So at that point, we essentially gave up unlil I tried 3 record provided, the Court can allow corrections or
4  one more time when the commissioners raised that question 4 additions to the record. This wasn't a shortened racord.
5 and I looked at the face sheet fo see who he came with ar 5 Do you have any autharity where a full record is
8 how he came in, and it was pretty clear that she was 8 allowed to be supplemented upon appzal? '
7 invalved In bringing him in. 7 MR, NELSOW: Well, I don't know how the [aw defines what a
i And we took a shot at checking records, and low and 8 full record is, frankly. 1 mean, it's -- 3 record Is
9 behold, she had access to Avera St, Luke's for a recent 8 communicated to the Court at some point.
40  medical care treatment issue and we had a good ce" number | 10 Clearly, the 30 day timeframes and other timeframes
41  for her, so that's how we finally -- she didn't find it on 11 talked about In that statute wera not kept by this whole
12 Google or social mediz at the time we found it. 12 appeal process.
13 And I actually -- my cell phone in the car with rhy 13 I thought -- 1 guess, agsin, I don't have that motion
14 wery first text message to her, which was, like, May 4th t4  right handy in fronk of me, but T thought there was anather
15  or 5th that I decided to say that the Court wanis to see it 15 statute I referenced for authority.
18  or Mr. Vogel. 16 THE COURT: 7-8-29.
17 But, you know, efforts were made to try and find her, 17 MR, NELSOM: Olay.
18 It's not like Avera is sitting back and saying this isn't 18 THE CQURT: All right. Anything else, Mr. Melson?
18 imporfant or we don't care about this. 19 MR. NELSON: No, Your Honor.
200 THE COURT: All right. The statute that -- cne of the 20 THE COURT: Mr. Vogel?
21  statutes that you relied upon was 1-26-33 for supplementing | 21 MR, VOGEL: No, Your Honor.
22  the record. 22 MR, NELSON: Seorry. Ong more poeint.
23 My review of that statute provides that a party can 23 THE COURT: Ga ahead.
24 plrovide a shartened record and if that shertened record is 24 MR. NELSON: The other affidavit -- one of the other
25 provided, then the record can be supplemented to include 25 afﬂdavilts we are asking to supplement is ane from me,
: 18 2
1 what was already provided to the administrative agency. 1 where, again, the ACA is a confusing brass of all kinds of
2 That's not how you are relaying it. 2 information coming from the hearing with the commissioners,
3 MR. NELSON: Well, I know that they -- the _statuté talks -- 3 Ms. Petersen testified, and even put in her written
4 and I can't recall the language and didn't bring that code 4 submissions that the ACA looks like it might be applicable
5 boolk, but I know it talks about short record versus, you 5 tol.R
6 know, a longer length record and whatever, ! 8 Spending hours of research and reading all the
7 But I guess the bottem line is I looked to the 7 different pages and everything else on healthcare.gov and
8 languace in that statute which says a party can move to 8 ofher resources and articles an it, we came up with a
8 supplement the record. 9 provision which essentially said in 2014, open enrollment
10 The only timeframe [t talks sbout Is that motion must 10 closed March 31, 2014, '
11 be made befare the hearing -~ the date and time set for the 11 Essentially, the ACA was closed enroliment by I.R. --
12 hearing on the appeal, which it clearly was, and for those 12  when he would have arrived any time in mid-April or
13  reasons, we ask that it be granted. - 13 otherwise. _
14 THE COQURT: Sc 1-26-33 states within 30 days after service |14 So we think that is an important fact that we had very
18 of the Notlce of Appeal, or within further time allowed by 15 |ittle knowledae or Information about pricr to the hearing
18 the Court, the agency shall transmit the reviewing record 16 in aorder to respond to and come up with a respanse.
17  to the electronic copy of the entire record to the 17 And it's interesting from Avera's standpoint that the
18 proceeding under review. By stipulation of the parties to 18 anly response from Ms. Peterson or the county on that has
19 the review proceedings, the Court -- the recard may be 19 been, well, if he'd applied for Medicaid and been denied,
20 shortened. ' 20 then he could have applied for the ACA outside the open
21 The party unreasonahly refusing to sfipulate or 21 enrollment period. ’
22 limit -- to limit the record may be taxed by the Court for 22 We have never been provided anything in writing from
23 additional costs. 23 healthcare.gov or any article that supports that.
24 The Court may require or parmit subsequent corrections | 24 Avera submits it's essentially a conclusory opinion or
125 or additions to the record. And then it goes an to discuss 25 statement by Ms. Peterson that has not been substantiated.

45
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1 So for those reasons, that affidavit is alsa important i I'mosorry, I mentioned it in the_brief, the reply brief,
2 to supplement the racord because it essentially guts their 4 but before its amendment, talked about de novo review.
3 county's alternative, if you will, rationale for denying 3 And it -- if you loglc to 28-13 -- Chapter 28-13,
4  assistance for 1.R. 4 there's two diffarent statutes, 1.4, and 40 that talk about
5 THE COURT: Mr. Vogel, did you want to respond? 5 the different reviews and standards of review.
6 MR. VOGEL: One thing I didn't bring up is that 1 G Mow, even the one in 1.4 doesn't come o the highest
¥ understand this was remandad to the county to male a 7 level that the county wants ahuse of discretlon. 1.4 talks
& complete record. & ahout reverse or modify if substantial rights of the
43 It is the county’s position that this was not what L 4 applicant had been prejudiced because the county's finding
106 would call a hearing with sworn testimony. This was a 10 that the conclusions or decisions ara, and it |ists several
11 Comﬁssion meeting when an application was considered by an | 11 different categories,
12 administrative agency, just like the cases I cited where 12 But I would alse note for the Court and Mr. VYogel that
13  townships are tzllking about pefitions ta vacate roads and 13 1.4 does, by its premise or opening language, does not even
14  petitions about drainage. Those aren't hearings. There's 14 come into play in this case because we're not arguing
1% not sworn testimeny. 15 medizal indigence. That's not 2 reason for them -- they've
16 Peaple can come in and voice their concerns and object 16  ever listed for denying it
17  to it and file cbjections and the proponent can speak to 17 Their two reasons are, number one, that they didn't
18 tha commission. 18 gat notice when he was lying sick therein in Sully County.
19 And that's why, you lnow, 1 talk about administrative 19 And, secondly, the ACA was available as insurance form
20 decisions versus quasi-judicial, If it's quasi-judicial, 20 that he could have afforded. :
21 you may have sworn testimony. 5o the county's position is 21 Well, the first one, obviously, is an impassibility,
22 this was a mesting wlthout sworn testimony. | 22  to me, because when Avera finds cut what's going on, he's
23 On this appeal, the county has no burden, so Avera is 23 at the threshold of the emergency department, and short of
24 saying we need to substantiate or provide proof to them of 24 being able to reverse all time and space and go backwards,
25 something. 25 thers's no way Avera can comply with that conclusion or
_ 23 25
1 Ms. Peterson spoke to the commission. Shelis a 1 that interpretation of that statute.
2 consultant of theirs on poor relief and provided 2 Secondly, on the ACA, for it to have been available to
3 information from her that she had from her experience in 3  him, it has to be available. Avera has submitted
4 poor relief consulting work, and that's what was relied 4 documentation from healthcare.gov, the government's own
5 upon. .8 website, on the ACA that said it closed March 31, 2014. No
6 It's in the transcript. It's in the documents that 6 more open enrollment,
7 were provided, along with Ms. Lamb's affidavit. 7 Ms. Peterson says, well, if he applied for Medicaid,
8 S0 that's, again, why we're saying the record 8 agaln no citation, no authority again, just her experience,
9 shouldn't be supplemented. This wasn't a full blown 9 if you will.
10 hearing. There wasn't sworn testimany. 10 But even in Exhibit D -- excuse me -- Exhihit C, the
11 It strikes me as odd that Avera wants to rely on an 11 Peterson's written submissien on page 15, there's a
12 idea of Lupe Falcen, whoe is relying on statements from a 12 statement here.
13 third-party which Is hearsay in a sworn affidavit. 13 Now let's talk about how to get health insurance.
14 S0, I mean, we're getting into that now, but that 14 Remember, you can enroll in Medicaid or CHIP any time. You
15 wasn't presented to the commission. 45 can only enroll in the marketplace plan during apen
16 S0 we're gpposed to supplementing the record. 16 . enrcllment periods which are generally three months lang
17 MR. NELSON: Your Honor. 17 and begin in the fall. That's in Ms. Peterson’s own
48 THE COURT: Go shead. 18 submission in Exhibit C.
19 MR, NELSON: One of the two cases cited by Mr. Vogel was 19 THE CQURT: Which was part of the initial record.
20  decided prior to the amendment to 7-8-30, so we submit that |20 MR. NELSON: Yes. But either not even considered or
21 it's not controlling or applicable. 21 overlooked by the commissioners. .
22 Bath of the cases involved conditional use permits for 22 THE COURT: But that's not something you have to supplement
23 whether it was drainage, highway, roads, or whatever, 23 the record with. That's already there,
24 things that county commissioners typically do. 24 MR. NELSON: Well, the supplementing the record part
25 7-8-30 before its amendment, and I forget the year, 25 addresses the fact that open enrcliment was closed
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supplementing the record motion, Your Honaor.

1" March 31, 2014, so it wasn't avallable, also, for that 1 THE COURT: All right. Avera's metion to supplement cites
2 reason for him. 2 SDCL 1-26-33 as the -- as a basis for supplementation on
3 THE COURT: I'm going to back up to a statement you made 3  anpeal.

4 about medically indigent. 1I'm confused with that statement 4 The Court reads 1-26-33 to allow additions ar

5' becausa isn't this entire case about whether this 5 corrections to the record; however, that has to be read in
6 individual is medically indigent based on the definition G combination with the prior sentences, which allow a

7 defined by 28-13-1.37 7 shortened record. This was not a shortened record and the
a8 And then -- & records on appeai are as thay stand.

9 MR. NELSON: Well, Your Honor -- ] It's possible for this Court to review the

10  THE COURT: -- sub 4 says not indigent by design, which is 10  commission's decision if T allow additional evidence. It's

11  the denial. One of the denials by the commission; right? 11 simply not an appeal of a decision. It's not a new

12 MR. MELSON: That is the problem. We're relying on to say 12 decision at that point.

13  he's indigent by design bacause he doesn't get insurance 13 7-8-29 Is direction for the time atlowed and

14 through the ACA, and because of that, he's not medically 14 transcripts of the proceedings, and that does not authorize

15 indigent. 15  additional records.

16 Welt, wea're not disputing -- we've not gotten to the 16 In addition, the Court's considered the amount of time

17 level of disputing whether or not he's medically indigent. 1% between the hospitalization that's Invelved here and when

18 He's below the federal paverty and incame guidelines. 18  the affidavit was submitted.

19. We're disputing, number one, still the residency issue 19 The commissien had two hearings -- at least two

20 or, you know, does the county have to have natice while a 20 hearings on this matter previcusly.

21 person still is within the county that they're lying sick 21 The matter had been appealed once and remanded

22 orin need therein, 22 zlready, and as a result, the motion to supplement is

23 And then the other issue being, well, the ACA was 23 denied.

24 there. He should have gotten insurance through that, so 24 1t's -- at this peint, it would be unreasonable to

25 those are the two primary grounds. 25 allow additional evidence or considerations when that

27 29
i1 If we ellminate the ACA as an alternative, then he is 1 evidence was not provided to the commissioners.
2 no longer indigent by design and then we can look at - or 2 with that denial, we can move on to the actual appeal,
3 the Court can consider that's the enly criteria of the 3 including the standard of review, which understood is
4 definition you cheallenged, so at that peint, we can 4 contested by both parties.
5 probably go to the standards under 1.4, if the Court is 5 Mr, Nelson, it's your appesal. Do you want to go
6 concerned or wary of deing a de novo review. 6 first?

T But nothing under Chapter 28-13, or any cases cited, 7 MR. NELSON; Sure. Your Honor, essentially, the Court is
8 talk about abuse of discretion standard. In fact, I would 8 going to have to determine whaf the standard of review is.
2 submit to the Court that these sbecific narrow amendment of 9 Avera submits it's de nove under 7-8-30, and that that

10  7-8-30, which carved out unless the appeal is from a, you 10 standard may ba modified hy the standards tnder 28-13-1.4.

11  know, special use or whatever the language is, special use K| If we eliminate the fact that J.R. was not indigent by

12 or a variance type permit that de nove review under 7-8-30 12 design, which is the only criteria the county is alleging

13 stili stands as modified by 28-13-1.4. 13 of the definition of a medically indigent persan, that was

14 THE COURT: So you're reguesting a de navo review? 14  not met. )

15 MR. MELSON: De novo or under 1.4, It's the Court's 15 So however the Court decides that, Avera objects to it

16 discretion, obviously. But we submit that no way, no how 16 and resists and contends that the abuse of discretion

17 does any authority cited by the county or any of the facts 17 standard does not apply.

18 justify an abuse of discretion standard of réview, which is 18 And that is the primary reason why 7-8-30 was amended

12 a high standard. 19  with that short language that talks about except for

20 THE COURT: All right. Mr. Vogel, last chance. 20 special use or whatever type of applications or decisions.

21 We've got to get an answer to this motion to 21 THE COURT: 7-8-30 specifically applies to county

22  supplement. 22 commissioner's decisions; is that right?

23 MR, VOGEL: Okay. I think I've made my point pretty clear 23  MR. NELSOM: Yes,

24  about that. It's -- I den't have anything further on the 24 THE COURT: And then going on to say that it's a de novo

25 25 review unless it's relating to a conditionzl use permit, -
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1 MR. NELSOM: And that's the new language that was amended | 1 ahead of time so we can control where they go, that might
2 in ik 2 be an argument of issue.
3 THE COURT: We're nol dealing with a conditional use 3 There's nothing in the record on that. In fact, I
4 permit. 4 submit they don't have any such agreement. There's nathing
5 MR. NELSON: Se it's back to de novo is the argument from 5 in the record about any agreement with the county even with
& Avera. & a physician to provide medical care and treatment for
. 7 THE COURT: In 28-13-1.4 would appiy a clearly erroneous 7 residents or non-residents of Sully County.
8 standard. Sub 5; right? a Avera submits that, clearly, in a medical emergency
9 MR, NELSON: Well, it's ane of them, yeah. Clearly have % situation which iz what this is, the care and treatment is
i warranted exercise of discretion, made unlawful procedure, 10  the primary ohjective or primary goal, and the county
11 other error of law clearly erronesus In light of the entire 11 should recognize that and aceept that people are going to
12 evidence of the record. . 12  get taken to the emergency department if they're directed
13 THE COURT: All right. Sorry to interrupt. Go ahead. 13 clearly by a doctor to do so.
44 MR. NELSON: So as a result of the December 30 hearing, 'm | 14 But even, vou know, if that hadn't occurred, that if
18  going to refer specifically to the transcript at pages 32 15 it looks like they nead emeargency care now, that's where
46 and 33, that's where Counsel Yogel made his recommendation | 16  they're going to go.
17 to the commissioners that the claim be denied flrst because 17 On the insurance issue, numhber one, clearly there is
18 the 28-13-37 states the obligation of the county Is te 18 no employer-offerad health insurance through Sutton Bay, so
19 Identify the person wha Is lying sick therein when a 19 there is nothing there that 1.R. declined.
20 complgint is made. 20 Should he have purchased individual health Insurance
21 1 would direct the Court to the language of 28-13-37 21 on a commercial basis? Well, that's one question they can
22  and state I don't see any timeframe in there saying the 22  look at. The county never really raised it or talked about
23 complaint must be made to them at the time the patient is 23 it .
24 in -- Iying in the county sick. 24 But if the county Is going to take that positicn, then
25 And then, further, submit to the Court that it, again, 25 28-13-32.11 mandates that the county do a financial
a1 33
1 it would be metaphysically and chronologically impossible 1 calculation or eligibility form dealing with commercial
2 for Avera to ever do this, to ever pravide notice while the 2  premiums available and document that he could, in fact,
3 person was still within the county when they find cut that 3 have walked Into an insurance agent's office and picked out
4 the person Is presenting at their ED threshold. 4 insurance, and that was not dane.
5 So in summary then to adopt the county's position of 5 So that argument has essentially been waived that he
6 that, interpretation of that statute, they essentially have 6 should have bought individual insurance commercially.
7 insulated thémselves far life from any medical care and 7 Then that takes up to the ACA argument and analysis.
8 treatment for any non-resident of the county because if the 8 Again, if the record is not supplemented pursuant to the
9 person has a friend, Is the friend going to sit there and 9 court order, then Avera would ask that the Court take
10  think, okay, [ just took him to the clinic, the doctor 10 judicial notice of the ACA website healthcare.gov, and
11 directed me to get him down to the hospital in Pierre, I 11  that -- readily apparent on that website is discussion
12 better go swing by and talk to the auditor, you know, and 12 - abaut when the enrollment periad was in 2014, and the fact
13 be concerned about how this is going to be handled. 13 that it closed on March 31, 2014. That's at least one
14 Are they going to follow the prudent person rule and 14 prong or argument that the ACA was not available to him,
158 get the person under the medical direction of the emeargency 15 You go then to the written ar oral submissions by the
16 department so they can get care and treatment. 16  consultant Peterson to the board saying that if he only
17 Clearly, if Ms, Falcon hadn’t taken 1.R. to the 17 applied for Medicaid and been denied, then he could have
18 hospital In Pierre, he probably would have died. The 18 applied outside the open enrcliment periad for the ACA.
18 doctor here didn't even want to deal with it at the clinic 19 We have found nothing on that that remotely hints or
20 and directed her to immediately get him to Plerre. 20 supports that statement. - The county has not provided
271 _If the county had -- again, the hospital would have 21 anything that, as far as written authority, that supports
22  been supported. But if they even had some agreament to 22 that statement, and we don't think it is accurate.
23  say, well, we contracted with, you know, Avera St. Mary's 23 Clearly with the threshold for Madicaid and even belew
24 or Paltter County, or Avera St. Luke's in Aberdeen at a 24 faderal poverty guidelines at 19 thousand and some odd
25 discounted rate and that's why we wanted to have notice 25 dollars, J.R. would not have qualified for Medicaid because
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4 it's over 8 hundred some dollars per month in income, and g Another material difference is Hutchinson County, at
2 he would have had over $2,000 in assets. 2 the time of that accident, railroad accidant, had a
3 Sa, again, why didn't the county rebut or provide any 3 hospital in its borders. Sully County can't say that.
4 authority that documents - if he had applied for ACA and Y You know, so, again, substantial differences between
5 heen denied, he could have appiied for Medicaid, been § the two cases. We submit that It's not controlling. it
6 denled.. He could have applied for ACA outside the open 6 doesn't apply. Avera has submitted, [ can't remember, four
7 enrollment period. 1 can't answer that. The county has 7 ta six different court decisions. Some from the same
8 to. We think it's because it's not an option and doesn't - & circuit where this identical issue has been involved and
g exisk 8  where the Court actually went through hearing and ruled in
18 You look at the brief of the county, the primary 10 Avera's favor.
11 brief, and they are fixated on the Roane decision from 11 . If you loak at the standards again, and clearly
12 1913, : 12  erransous in light of the entire evidence In the record,
13 Mumber one, that case was -- well, it's 104 years ago 13 how many vears did the county deny this claim based on him
14 that it was handed down, but let's talle about the 14 not being a resident, and that was their flat aut denial.
18 differences in It if the Court even thinks it might apply 15 They weren't going to change, weren't going to do it,
16 tangentally. 16 negotiations, discussions, whatever for years,
17 That case invalved a physician providing voluntarily 17 When they finally got Mr. Veogel involvead, then they
18 surgical care and treatment to 28 hebos, vagabonds, 18  decided to, you know, loolk at a couple potential different
19  whatever, transients that wera riding on top of railroad 19 routes.
28 cars through Hutchinson County. That was the only tie to 20 But even with, you know, submisgsions provided to the
21 Hutchinson County is the accident happenad there. 21 commissioners by Ms. Petersan, primarily because they
22 If the Court wants a recent occurrence of a circult 22 listened to her and they listened to Mr. Vogel, you've got
23 court case, you can look at the Hanscn County case where [ 23  the Exhibit C to Peterson's written affidavit, which says
24 forget, but it was either 15 or 16 Mexican nationals were 24 on page 15 that remember that you can enrall in Medicald or
25 in a van, a single van, driving on [-90 and the driver fell 25 CHIP any time.
35 a7
1 asleep and the van went in the ditch, went up under the 1 You can only enrall in the marlketplace plan during
2 overpass, sheered the top off, you kinow, two or three of 2 open enrcliment perieds, which are generally three manths
3 them were dead instantly there, and then the remainder were | 3 long and again in the fall. '
4 taken to three different hospitals: McKennan, Sanford, and 4 Aggzin, this is from healthcare.gov, It's a submission
5 Queen .of Peace. § from Peterson herself. The county apparently averlooked
6 The county ended up paying on that claim simply 6 that or didn't consider it at all.
7 because the accident happened within Hanson County. 7 Other errors, the initially calculated premiums under .
8 Other differences between Roane, emergency hospital & the ACA for 1.R. using '21 numbers and data when it should
9 care, and treatment today by a hospital is not voluntary. 8 have been '14, so that was kind of an audible call that was
10 EMTALA has been enacted and cited in cur briefs. It 10 changed in the middle of it.
11  doesn’t give the hospital to say, well, we don't have any i1 Calculated J.R.'s inceme and househaold bills as cne
12  proof of payment. We're not going to provide care and 42 person when clearly on the county's own application, he's
13  treatment. That's clearly a difference. i3 documenting and filling out that he's got a daughter and a
14 Agzin, the Court in Reoane talked about this being the 14 wife at home, so it's three.
15 voluntary provisicn by a physician of medical care and 15 The -- somehow, in Peterson's written submissions,
16 treatrment. 16 come up with a statement that J.R. was at 154 percent of
17 Ties ko the county. Again, 1.R. had come bhack to 17 noverty income guidelines. The only possible way of trying
18 Sully County for approximately six months of the year, or 18 to back into that math and make it work is if she's looking
19 12 years to work. He's living here paying rent. He's 18 et his income based on ane person, one housshold, one in
20 purch.asing groceries, He's purchasing gasaline. You know, 20 the household.
21 he's contributing to the economy into the, you know, the 21 Because the poverty guidelines for & househaold of
22 ~ welfare of Sully County. 22 three are $19,790 in 2014, clearly, it's -- can't be
23 Every ane of those individuals in the 23 disputed that it was at least a household of three.
124 Hutchinson County case weren't doing anything in 24 And he also filled out on the application, the
25 Hutchinson County, 25

county's appiication, that he had a niece and her child in
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the household as well, so he was supporting them,

40
available for him even if he had zapplied for Madicaid and

1

2 But even under just the household of three, he's under 2 been denied.

3 federal poverty guidelines. 3 Sao for those reasons, Avera respectfully requests that

4 Peterson submitied and argued that the statute doesn'’t 4 the motien to direct assistance on behalf of 1.R. be

5 allow' far J.R. to have or maintain two househalds., Waell, 5 garanted.

& It certainly has to look at the expenses of daing that G Thank you.

Y because otherwise any county poor relief case where the ¥ THE COURT: All right. Thank you.

8 primary breadwinner, the husband Is off on the road, & All right. You're going to have to walt, Mr. Vogel.

4 whether he's an over the road trucker or canstruction 4  We're going to take a 10 minute recess so Jess can rest her
16 worker off somewhere else, you just don't build a wall and 4 hands. Okay. Thank you.
11 say we're not consldering any of those expenses he's got ta | 41 (A brief recess was taken.)
12 incur to ga de his job and make his income, he's only 12 THE COURT: Are we ready to proceed?
13  allowed one household. It's ridiculous. 13 MR. VOGEL: Yes, Your Honor. .
14 Even in Petersen's written submissions, there's a 14  THE COURT: All right. We'll be back on the record.
15 formula in there that we cited in the brief, and it's an 15 Mr. Vogel.
16 attachment to the brief, that talks about checkmarks yes, 46 MR, VOGEL: Thank you, Your Honar.
17  no, and mavbe. And it basically says if there's any checks 17 COURT REPORTER: Please speak leudly. The air is on right
18 for no or maybe, that that requires further investigation. 18 behind me.
19 Wall, the final document submitted to the 19 MR, VOGEL: First I'll address the standard of review. |
20 commissioners had at least one or two maybes and a ne, 20  think I briefed it pretty thoroughly.
21 which would dictate further investigation and discussion, 21 One thing T will mention, Mr. Nelson brought up that
22 but, yet the commission went ahead and made their decision | 22 the statute he references cited to a de nove standard on
23 and reached the result they wanted to reach. 23 county commissions appeals from county commissioners.
24 Finally, whether or not this was a formal contested 24 In -- and he also indicates that the case I cited was
258 hearing, you know, Avera submits that there's got to he 25 before an amendment to the statute saying unless it's for

ag 41

1 some credibifity insurance or affirmation in Peterson's 1 conditional use permit.

2 written submissions. 2 These cases are still controlling. In fact, there was

3 The fact that it doesn't even meet the minimum 3 & recent one 1 cited to as well, McLaen v. White Township,

4 qualifications of an affidavit when everything else 4 which pertained fo drainage -- a drainage decision by the
- & submitted by Avera that was factually based or submitted 5 board of supervisors of a township. And the statutary

6 facts to make sure it was by affidavit, I think Is a fact 6 standard of review listed in our statutes as de novo, but

7 In consideration the Court needs to look at seriously and 7 the Court determined that, no, it's not de novao.

8 not overlook. 8 The rationale was we have a separation of powers

9 So whather or not the subsection standzard is 4, 9 doctrine that's Constitutional, and legislatures cannot
10 affected by other area of law because they argue we didn't 10 legislate around Constitutional doctrines like the
11 get notice while 1.R. was still in Sully County, which Is 11 separation of powers doctrine.
12 impossible to do; or whether it's 5, where it's clearly 2 So the analysis needs to be done in any appeal fram a
13 erroneous in light of the entire evidence of recard; ar 6, 13 township, county commission, unless it's a conditional use
14 a clearly unwarranted exercise of discretion, 14 permit, and then there's a different standard, but it needs
15 We -- Avera submits that any one of those three 15 to be determined whether the meeting or the determination
16 subsections under 1.4 apply. 168 made was the administrative ane, or quasi-judicial, and
17 We submit that subsection 4 of the definition of 17 that's the determination that this Court, in my apinion,
18 medically indigent is not met because the county never 18 needs to determine first, and I submit it was
12  looked at commercial insura nce, never calculated the form 19  administrative.
20 required under 32.11, never made that argument that he 20 if the Courts in these township cases are determining
21 could have gone down the street somewhere and walked into | 21 that someane petitioned to vacate a right-of-way where you
22 an agency andl purchased insurance. 22 have put the o.bjectlon Is.coming in and submitting
23 And, secondly, the ACA, which they did rely an 23  objections and comments to the contrary as well as a
24  wholeheartedly, was passed open enrollment period, 24 dralnage Issue or Individuals coming in and ahjecting as
25 essentizlly for him, every single year, and was not 25 well, we're not having the sworn testimony hearing, those
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1 are administrative and we review those under the abuse of 1 discretion because of separation of powers,
2 discretion, and that's bacause it's not something the Court 2 If there is a review that a statute mandates that is
3 generally does, 3 greater than de novo, because than -- the reason 1 say that
4 It's not adjudicating the rights of different 4 is because now the circuit caurt doing a de novao review Is
5 individuals in a controversy between them. Even though 8 inserting itself into the decision being processed,
. & Mr. Nelson would think there's a controversy between the 6 essentially, remaking the decision, reviewing the evidence
7 parties here, that's not what this was, 7 as the county commission didn't even see it.
a8 This was an application for poor relief submitted to 4 So if we go below abuse of discretion, ur go below de
9 the county for its cansideration. And I knaw a lot of 9 novo, that's a problem. If we can go above [k with clearly
10  counties have welfare records, Brown County does, and they 0 erronesols or so forth, it's a higher burden.
11 review these and werk with the county commission. That's i1 You're not inserting yourself in a remake of decision.
12 allowed by statute, 12 You'ra reviewing the evidence of the facts you relied upon
13 So this was an administrative decision by the county T3  and their decision saying was this clearly erroneous or was
14 commissioners. This was not quasi-judicial, so, tharafore, 14 this abuse of discretion.
15  we're looking at abuse of discretion, which is 2 very high 15 That's how 1 rectify it.
16  standard. 16  THE COURT: Se your argument then - or your position then
17 And one other case that Troy Tewnship cltes to is 17 that 28-13-1.4 is uncaonstitutional?
18  Dunker v. Brown County Board of Education, and the citation 48 MR, VOGEL: As it pertains to medical indigency, it any of
19 to that caseis 121 N.W.2d 10 1963. in that case, it had 18  those burdens -- I'll be honest with you, Your Honor, 1
20 to do with a board of education creating -- developed @ new 20  didn't specifically look at if it would he considered &
21  school district within Brown County. It was appealed by 21  lesser burden -- excuse me -- a lesser standard of review
22  some individuals and the statute on that, actuatlly, on the 22 than abuse of discretion, but if they are, then, yes.
23 appeai said that statute pertaining to it required a trial 23 THE COURT: Well, it's clearly erroneous is one of them,
24 to the cireuit court de novo. 24  MR. VOGEL: Right. And that, again, I believe that's
25 -The Supreme Couit said hold on a second. We got to 25 higher than an abuse of discretion, a higher review. 1
43 45
1 look at separation of powers between the judicial branch 1  could be incorrect. I didn't look at them.
2 and these government hodies when they're making 2 But if any of those are a lesser degree or standard of
3 administration determinations, and this is an 3 review of abuse of discretion, which has heen outlined by
4  administrative determination and we're going to review it 4 the Scuth Dakota Supreme Court, then, yes, those wouldn't
5 and ask ourselves whether the board acted unreasanably, 5 be the appropriate standard of review and you would nead to
6 arbitrarily, or manifested the abuse of discretion, and 6 use what's been outlined by the South Dakata Supreme Court.,
7 that's kind of marphed into the term abuse of discretion 7 THE COURT: Do you have any position on what clearly
8 when we look at the Mclaen v, White Township case. 8 unwarranted exercise of discretion is?
o So Avera is saying he's talking about townships and 8 MR. VOGEL: I don't. My opinion would be that would be
10 this and that. The same analysis is done here, 40 similar to abusing your discretion, using different
i1 This is not -- the analysis dane in White Township and 11 language.
12 Troy Township did not pertain to a conditional use permit, 12 You know, I did a little rasearch, but 1 don't exactly
13 They were reviewing de novo statutes saying we're -- the 13 know any of that. I don't know if that's ever really been
14 legislature cannot say ée nove review Is dane If this is an 14 interpreted exactly what each of thase subsections, what
15 administrative action. That's what was done by the county 15 level that meets.
168 commissioners here. They were considering an application 16 THE COURT: Al right. Thanik you. )
17 for -p_drir relief, 17 MR. VOGEL: So maving on ta the deniat by the
18 So I'Hl move on to the commissioner's denials. 18 commissioners, The first reason, and I submit the only
19 THE COURT: Mr. Vogel, how do you compare that with 19 reason we need to look at further reason for denial is
20 28-13-1.4. That states notwithstanding 7—8;30, and then 20 28-13-37, that's the non-resident statute within the poor
21 goes into specifically appeals regarding medical indigence? 21 rel_ief statutes, and I cited to it in my brief. -
22 MR. VOGEL: What I wauld submit, Your Honor, is you 22 I also cited the commissicner's decision. 1
23  can't - per the Supreme Court statute -- excuse me - 23 understand initially the one page letter said he's not a
24 Supreme Caourt opinions, you can't lower the burden. You 24 resident, he's denied. They moved on from that after the
'25 can't lower it to de novo ar anything below abuse of 25 remand. That's not the reascon for the denial.
51
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q First and foremaost, the reason was he was not lying T statobes then?
2 sick and distressed in the county when Sully County was 2 MR, VOGEL: Temporary relief, That moves on to the Roane
3 notified. He also was transported by a friend, 3 case. When you look at the Roane case, i talics about same
4 We have two different things hera. When we look at 4 good samaritan -~
5 2B8-13-37, the statute says it's the duty of the county on a & Before I cite to it, Your Honor, the Roane case is
& complaint made to them that any person not an inhabitant of 6 controlling. T understand it's old. Itis & case that's
¥ tha county i3 lying sicl therein, 1z is pressnt tensa. ¥ cited after the statute and the only changes to the statute
B This Is a good sarnaritan statute, 8  since Roane that we currently have are that it added
4] If the counity is made aware that someone is lying 9 language to state that if they're without friends or manay
10 distressed in their county, they can't sit back and say, 10 in the county. So It still talks abaut lying In distress
i1  he's n.ot a resident, we're just going to leave him theare. 11 in the county.
12 well, they need to provide temporary relief, and that 12  So with regarg to Roane, when you look at Roane, I
13  was step ons was when anyane in the county bacame aware, he [ 13 quoted it on page 7 of 13 In my brief at the very bottom,
14 was already in Hughes County at Avera St. Mary's. 14  the Court states in this case, it clearly appears that the
i5 And how did he get there? Well, apparently, ha was 18 tamporary relief was, in fact, actually furnished by some
16 transported by a friend. Well, read on with that statute, 16  good samaritan other than the oversesrs wha in seeling such
17 it says without friend or money. Well, he had a friend. 17 temporary relief removed said injured person to a hospital.
18 Sa he wasn't lying sick in Sully County without i3 Sa the -- this good samaritan removed him to the
19 friends, number one. He had a friend transport him and 19  hospital, that's the temperary relief, Your Honor.
20 provided him with the temparary relief he neadad which was 20 This -- if these poor relief statutas are going to be
21 transportation to the hospital. So they have that. 21  interpreted that & county that a person just happens to be
22 Alsa, when the complaint was made to Sully County, he 22 in, there's some analysls dane by Mr. MNelson about ties to
23 was lying in a different county, Like T said, this is a 23 the community and so forth. That wasn't done in Roane,
24  temporary relief statute. So this was all presented to -- 24 - There's no precedence saying any analysis needs to be
25 and that's why that letter from the Onida Ambulance was 25 done as far as was this person living there versus being a
47 49
1 submitted to show that he wasn't transported by Onida 1 resident or were they just passing through.
2 Ambulance. 2 if we want that analysis to be done, then somebody
3 If Onida Ambulance would have transperted, would the 3 neads to go to the legislature and have these statutes
4 county have been responsible for that ambulance billy [ 4 changed from that residence.
5 don't know. We're not here to decide that today. 5 THE COURT: In Roane, wasn't it -- didn't the Suprems Court
é But what I'm saying is under the statute and under the 6 point out that it was -- they were temporary? They were
7 facts presented to the caunty cormmissioners, he was a 7 passing thrbugh on a train. The train wreckad, they had no
8 non-resident. Mo one disputes that, so he wasn't an 8 intent to stay in the county, and I think there was a qucte
9 inhabitant and he was naot lying sick in the county when the 9 aboutimmediate -- they entered the county and immediataly
18  complaint was made to Sully County. 10 removed -- were removed from the county.
11 Whather he started off sick in the county or not, you 11 MR. VOGEL: There may have been that quote, but that wasn't
12 know, frankly, I don't know if there's been a lot of 12  patt of the analysis into why that Hutchinson County did
13 evidence to establish that that's part of tha record. 43 not need to provide relief, They did n't do an analysis
14  There was a new affidavit that was subimitted that hasn't 14 into that ties to the community. It's strictly are they a
158 been accepted. 18 resident or not.
16 Even if he was lying sick in Sully County and 16 Because if we remove the residency requiremant and
17 transporied by so.r‘neone else, Sully County is not 17 make the county where a person happens to he pay all
18 responsible for paying for his entire medical care. 18 medical bills, what's the purpose of the residency
19 THE COURT: Wha is? 19 requirement? There isn't ane. ' )
20 MR. VOGEL: The county of his residency. That's the 20 Because then Avera can came after Sully County and say
21  conundrum here, and it's nat Sully County's conundrum, it's 21 you need to pay all these medical b'ills, just like they're
22 Avera's. He's not a resident of any county of the 22 dcing here, and we don't have to worry about determining
23 United States of America, So Avera should be seeking from 23 residency or finding out where his residence is, You deal
24  his county of residency, but... ) 24 with that. That's not how the statutes work,
25 THE COURT: What's the purpose of the non-residency 25 In order for the assistance to apply when you look at

13 of 32 shests

82

Page 45 to 49 of 76




50

52

THE COURT.: Inhabitant is also though one that occupies a

4 the statutes, specifically when you look at 28-13-3, it 1 particular place requiarly and routinely for a period of

4 says any -- you know, except as otherwise provided in this 2 time.

4 chapter, any person in order to he entitled to assistance 4 MR. VOGEL: T think we're tying back Into then in order to

4 shall have established residency. Okay. That talks about 4 be - in order for a counky to have ta pay all the meacical

% assistance, 5 bills, you have to be a resident. You have to have a

@ And then we have the medical indigancy statute that 6 rasidency.

¥ says to recelve assistance, you need to be meadically 7 This statute says if you're not an inhabitant, then we

8 indigent. 8 have to provide temporary relief,

2 So you tie these together in order for these statutes 9 $o that's why it's been defined as residency hecause
10  to apply, vou need to have established resldency. He 10 that's how the rest of the statutes Speak and that's part
11 didn't here. He's @ nen-resident. It's undisputed. 41  of the definition of inhabitant is residency as well.

12 Sully County is only responsible for temporary ralief 12 THE COURT: Where did you get: the definition fram? Do you
13  on complaint made to them if he is lying in distress or 13 know?
14 sick therein withaut friends or money. We caa't ignore the 14 MR, VOGEL: I believe it was Miviam, but I forget,
15  whole statute. He had friends to transport him and provide 15  Your Honor.
16 temporary relief. 16 THE COURT: All right. Go ahead.
17 With regard to the naw faderal laws about It's naot 17  MR. VOGEL: So that's why there was nol an abuse of
18  wvoluntary care anymare, that's not part of the analysis, t 18 discretion here in denying the application based an
19 think. These hespitals have provided millions of doilars 19 28-13-37.
20 in federal funding to treat people. 20 Maving an to the next portion, the denial based on
21 The county has nat, and to say that the county 21 indigency by design. Mr. Nelson keeps talking about the
22 receives some benefit fram this individual paying taxes and 22 county rebutted stuff. Thare's no duty for the county to
23 stuff, the county doesn't need sales tax, but none of that 23 rebut anything at this point. We didn't appeal anything.
24  is part of the recaord. 24 The statute pertaining to the indigant by design, T
25 The record is clear that he was transported by a 25 cited in my brief. Number one, it talks about presumed
51 53

1 friend. He wasn't lying sick and distressed in this county 1 Insurable uniess the individual can produce sufficient

2 and we have to logk &t this abuse of discretion, which is a 2 evidence to show that the individual was declined major

3 high standard. This isn't the Court de novo saying, well, 3 medical Insurance.

4 1 would have done it this way. 4 Okay. That wasn't provided. I understand that wasn't

5 Was It arbitrary, capricious, or did the commissicn 5 part of the decision. I'm not saying it was, but I'm

6 manifesily abuse its discretion. They did not in making 6 pointing that out to the Court. That wasn't provided.

7 this determination. 7 Mr. Nelson points out, well, the county needs ko do

8 This is a temporary relief statute. Like ['ve § this in-depth analysis. They may very well need to, but,

9 indicated, good samaritan statute lilke Roane talks about 9 first of all, the individual needs to show that thay tried
10 good samaritan providing temporary relief. 10 to get insuranice and they couldn't.
i1 THE COURT: 28-13-37. 11 Second, and they don't qualify for any -- the
12 MR. VOGEL: Caorrect. 12  individual did not qualify for 2ny guaranteed major medical
13 THE COURT: We have -- the Court included, cantinuously 13 insurance available far any legal or {indiscernible) right.

(14  used the word residency. The statute doesn't actually say 14 S0 what we have here Is Ms. Petarson, whao submitted an
18 that, The statute used the word inhabltant. 15  affidavit and some information, and at the commission

16 MR, VOGEL: It does. 16 meeting clarified about a special enrollment period when
17 THE COURT: Which Is defined differently. 17  vou lock at the transcript.

18 MR. VOGEL: After I submitted my brief -- and that's never 18 I forgot exactly what page it's on, but a special

19 been brought up by Mr. Nelson. After I submitted my brief, 19  enroliment period for an individual who is outside the open
20 Idida d{ctlona;ry search and inhabitant does include 20 enrollment pericd who applies for Medicaid and it is

21 residency. One of the ways to say it's inhahitant is by 21  denied,

22 residency. 22 I know Avera submitted today, well, he could have
23 So In my opinlon, it is the same thing. They've 23  applied for it. Well, he couldn't apply, he would have

24  walved that argument anyway. Avera hasn't — 24 qualified. That wasn't submitted to the county that he

25 25 zpplied for Medicaid and it was accepted or denied.
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! If you're denied Medicaid, there's a special 1 frankly, we don't even need ta go any further.
2 enrollment period that the Affordable Care Act allows for a 2 The county essentially did a belt and suspendars
3 person to apoly for the Affordable Care Act. 3 approach and said, well, if the Court thinks this isn't
4 That was provided by Ms. Peterson threugh her advice 4 right, we still can fall back on this so we don't have to
5 o the commission because she's hired by Sully County to 5 get sent back down and handed another analysis.
6 provide these services to them, & Thank you,
7 So to say she didn't provide any documentation o so Y THE COURT: Mr. Vogel, is it vour position then that under
8 forth, there's no requirement that she needs to provide 8 temparary -- the definition of temporary relief is used,
8- some documentation. 3  the couniy's only obligation is to get that individuzal and
10 - I mean, a search of the internat will show that thare 10 move them on?
11  is a special enrolliment period if you apply for Medicaid 11 MR. VOGEL: Whatever temporary relief the person may
12  and get deniad. 12 require at that time. It's case by case. It's hard for me
13 So that was the basis for indigent by design. This 13 it say, yeah, that's what they have to do,
44 person was insurable under the Affordable Care Act. 14 In a case such as this, if the county would have baen
15 We're kalking about household size, you know, the 15 naotified or -- say, for instance, the sheriff's deputy
16 burden was not on Sully County te produce any Infarmation |16 would have been notified to provide temporary relief to
47 here. It was on the applicant through Avera to provide 17 that person or get an ambulance there, call an amhulance
18  Information through the county that this persan qualified 18 for that person and get him transported for care. That's
19  or this application should have been granted. 19 temporary relief. That's what we talk about in Roane,
20 And they -~ Avera keeps saying, well, it was a 20 That's the obligation of a county when a person isn't
21 household of three or five. I'm nat even sure what you're 21  aresident. We're not going to -- these counties are
22 sayinag, but nothing was sulimitted about this individual's 22 relying on taxpayer money and spend it fruaally., Te put
23 income from Mexico, if that's where he is residing when he 23 medical care back on a county where the full medical care
24 wasn't a resident of the United States. 24 isn't the intention of this statute. It's tc make sure
25 All that was submitted was the United States pay where | 25 this person doesn't die or suffer.
55 B7
1 he was living here by himself. That's a household of one. 1 THE COURT: But transferring this individual wouldn't have
2 So that's how the analysis was done. 2 provided him any relief. Transferring -- move the
3 But, frankly, at the commission meeting that was 3 individual on to a facility doesn't provide any relief.
4 submitted at the commission meeting and as part of the 4 The care in the facility is what provides relief.
5 transcript or official record, there was an analysis done g And had Sully County had a facility that was capable
6 if he was a household of three and he still qualified for 6 of providing that, that's where he would have went; right?
7 the Affordable Care Act. - 7 MR, VOGEL: Certainly. But Sully County still would not
8 It's part of the record so that makes him indigent by 8 ‘have been -~
9 design. 9 THE COURT: But he would be lying sick here still?
10 So we look at both of those and it's clear that the 10 MR. VOGEL: Correct. And they would only need to provide
11 county commission did not abuse’its discretion. - That's the i1 temporary relief.
12 standard for abuse of discietion, they did not in either 12 THE COURT: What's temporary relief for what I -- I guess [
13  analysis. 13 deem -- I'm not a medical expert in any way, of an appendix
14 They did -- frankly, I don't think they needed to go 14 that's about to burst?
15 on to the indigent by design statute because he's not a 15 MR. VOGEL: I'm reading Reane to say the temporary relief
16 resident. And in order to do that analysis per the 18 Is getting this person to a doctar's care.
17 statutes, qualify for assistance, you need to be a resident i7 And to -- what would need to happen then if he's
18 and then to do a medical indigency statute, high standard 18 transported then from -- say Sully County had a hospital
19 ' you can't - you have to be a résident. 19  and was transported to whatever Sanfard or Avera or if it's
20 This statute talks about -- 28-13-37 talks about 20 a community hospital that's here, their application would
21  temporary relief if they're lylng sick therein or in 21 have to be to the county of his residency to get his full
22 distress without friends or money. Clearly he had friends. 22 medical -~ his full medical payments paid.
23 So for those reasons, Your Honar, we would submit that | 23 Like I said, otherwise, why do we even have a
24 there's -- you should affirm, because this is an appeal, 24 resldency requirement if we're just going to say, well,
25 25 wherever you're at, they have to pay and they can sort it

you should affirm the county's decision on 28-13-37, and
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temnporarily to work, The place that's responsible far them

4 out later. Then there's no point in determining residency, 1

2 remaove that whole term, nobody neads to do that. 2 if they're medically indigent is the county of residency.

3 Avera doesn't and the applicant doesn't, just apply to 3 And what Avera's issue here is he doesn't have a

4 the county where they came from, let them deal with It, 4 county of residency in South Dakota. He is, T believe, a

§  That's where we need to know where this temoorary relief is 5 Mexican citizen. 1 don't know. None of that has been

6 to get him somewhere for the care he needs, 6 submitted for sure. But they need to go ko Mexico to geat

¥  THE COURT: Isn't that over generalizing the statutes Y pald. I don't know if they can. i

3 significantly? If you have a resident of Pennington County 3 That's my point here, Avera keeps coming back to,

9  who Is driving through Sully County, gets in an accident, 8  Sully County saying It's your fault. You nead to pay, you,
18 . doesn't have insurance, you're going to go back to 18 you, you. No. We only nged to do temporary relief if he's
11 Pennington County, the county of residency. 11 lying in distress without friends. That's the purpose of
12 MR. VOGEL: Correct. That's my «- 12 that without friends or money sa that they can get friends
1% THE COURT: If vou have an individual who doesn't have a 43  to help with transportation or money to help them out.

14 residency, homeless or ctherwise, they're driving through 14 If we're going to tie this in, like I said, with the
15 Sully County, they don't want them to leave them to dis; 15 full blown medical payment statutes, there's no point in
16  right? 46 having a residency requirement, There's no peint in having
17 MR. VOGEL: Yes. 17  the statute. _
18 THE COURT: Sao they want the county to provide that care, 18 Because we just say if a person is in the county and
19  MR. VOGEL: Yes. 18 they're sick and they're medically indigent, that county
282 THE COURT: How is a homeless person any different than == | 2i]  pays for them. Then we don't need to woirry about anything
21 witheut a county of residency, any different than an 21 else.
22 immigrant who is hare legally? 22 And maybe you can have another statute saying maybe
23 MR, VOGEL: My point is if we want to differentiate between |23 that county can go and try to get paid by the county that
24  someone who Is here legally and maybe has more ties to the | 24 they're a resident of but the county can sort that out.
25 community, we need to legislate that, Mot threugh the 25 That's not what the statutes say. It's not the county's
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1  Court. 1 obligation to sort this cut later.

2 Your example with the someone passing through 2 THE COURT: With regard to the person lying sick -- and the

3 Sully County, It's going back to Pennington County to pay 3 statutes actually address that. The statutes allow the

4 it because that's his residency. That's my point. 4 hospital to make these applications on behalf of the

5 THE COURT: But that's why we have a distinction between 5 person; right?

6 residency, non-residency, and inhabitant; right? - & MR, VOGEL: Those are the applications under the medical

7 MR, VOGEL: I'm sorry, I couldn't hear the last part. 7 Indigency statutes. That's why we're dealing with two

8 THE COURT: That's why we have the distinction between 8 different things here.

9 residency, non-residency, and maybe inhabitants; right? 9 ' First of all, they need to prove residency to apply
10 MR. VOGEL: You said inhabitants? 10 under those statutes -- to qualify under those statutes.
i1  THE COURT: Yes. 11 THE COURT: I think we're reading two different chapters.
12 MR. VOGEL: 1 think it still ties hack to -- we're falking 12 Show me what you're relying on to say that.

13 &bout medical bilis that Avera is seeking here. This 13 MR. VOGEL: 28-13-3 indicates that except as otherwise
14  statute says when a person Is lying in distrass therein, 14 provided In this chapter, aﬁy person In order to be

15 they need temporary relief. ‘ 15 entitled to assistance shall have established residency in
16 Wel, Avera is not this person lying in distress that 16 the state where the application is made. We're talking -
17 needs hro\rided temparary relief to. That's why I'm saying 17 that's talking about an application.

8 he statute is about very temporary relief in transporting, 18 28-13-37 is talking about a complaint made to the
19  that amount repayrﬁent of medical bills about this other 19 county, not an application. In fact, maybe they didn't
20 statutes like residency talks about. 20 even need to review this application, but they did on the
21 These are meant to be good samaritan statutes for a 21 complaint made to the county commissioners if we look at

22 county if a person happens to be in their caunty and gets 22 28-13-37.
23 sick, they're not going to become liable for their full 23 It shall be the duty of the county commissioners on
24 medical bills just because that person was in that county 24  complaint made to them that any person not an inhabitant of
25 regardless of if it's passing through or living there 25 their county is lying sick therein or in distress.
55
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i That's why I'm trying to differentiate these two 1 what seems to be glossed over here though is 1.R.

2 statutes. This not the same type of statutes as the 2 actually completed, with the help of an interprater, a

3 residency statutes wheve you provide full payment for the 3 county specific application and that should be in the

4. medical bills to a hospital. 4 record. That should be part of what the county

) This is a temporary statute where you need to make 5 commissioners looked at.

& sure a person doesn't suffer or isn't in distress In your 3] That's where he talked zhout coming here for 12 years

7 county. You need to provide them with that temporary T working in the groundskeeping for Sutton Bay. That's where

g relief, not full blown madical treatment, 3  he tallked about he and two other brothers and their

8 THE COURT: All right. Anything else? % families living on 20 acres of ground down in Mexico, each
10 MR. VOGEL: The only thing I would paint out is this an 10 of them with a house that they iried to vaise corn on,
11 abuse of discretion. This is high standard. And from the 1t So as far as, you know, what other income is out
12  county's decision in the review, that's the reason they 12 there, what else could he have afforded, Well, abviousty,
13  denied it. 13 he's coming all the way up to South Dakota to garn money
i4 Number ong, when the complzaint was made, he was not |14 because it is far and away superlor to whatever income that
15  lving in distress in the county. 15 is avallable to him down there or he waouldn't have done it
16 Number two, this individual had a friend so he was nat 16 for 12 years.
17 without friends. So it's -- In my opinion, the county did 17 Essentially, under the standard of review for
18 not abuse its discretion In making that denial. 18 Mr. Vogel to say, well, you can't consider 1.4 and you
18 As for the Affordable Care Act, Ms. Peterson presented 19 can't considar subsection 40, he is challenging them as
20 information that he could have applied If he had been 20  being unconstitutional and he has ko provide prior written
21 denied Medicaid. 21 notice under statute to do =o and that's never been done by
22 And if he was denied Medicaid, he could have applied 22" the county. .
23 for the Affordable Care Act and he would have qualified. 23 THE COURT: Didn't he say 1.4 actually applies a higher
24 It's in her statements. It's in the information sheet. So 24  standard?
25 the county did not abuse Its discretion, 25 MR, NELSON: He said he wasn't sure if some of the
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1 THE COURT: All right. Thank yous 1 provisions did, and some may.

2 Mr, Nelson, do you want to reply? 2 I didn't compare the two because Avera's position is

3 MR. NELSON: First and foremast, Inok at the first four or 3 the abuse of discretion doesn't apply. It's apples and-

4 five words in 28-13-3, except as otherwise provided in this 4 oranges as far as the issue.

5 chapter. Avera submits that 37 Is as otherwlise provided in 5 37 talks about duty of the county commissioners on

6 this chapter. 6 complaint made to them. Well, clearly, the notice of the

7 Clearly all the statutes flow after 28-13-3 deal with 7 hospltalization has been treated as the complaint made to

8 residency, deal with the bulk, if you will, of what type of 8 them. It's never been challenged to a sufficiency,

9 cases or appeals are going to be coverad by this chapter. 2] It was received timely within the statutory 15 days,
10 But you have to not only Ignore the l[anquage except as |10 which is required under the other statutes, specifically
11 otherwise provided in the chapter appearing in section 3 i1 34.1. _
12 and the full language of section 37 in order to give any i2 But now there seems to be an argument or attempt io
13  credence to Mr. Vogel's argument. 13 try and distinguish the two and say, well, you still got to
14 . As far as the standard of review, it's genarally well 14 come back and be on temporary relief to actually establish
15 accepted in South Dakota that the more specific statute 15 residency or approve residency.
16 controls over the more general or broad statute. 16 The county had 12 years to identify and get to know
17 Avera submits that 7-8-30, 28-13-40, and 28-13-1.4 are | 17 J.R. Twelve years to experlence him living here, him
18 clearly more specific and an topic far the standard of 18 providing support to local economy. Him paying taxes of
19 review for county poor relief claims. 19  whatever kind, and spending money to live.
20 And governed aver the abuse of discretion standard 20 Avera had less than 12 days after he presents to the
21 which is replayed throughout the drainage issues and the 21 . threshold of their emergency depaftment and goes
22 highway vacation issues and other cases cited by Mr. Yogel. |22 immediately into surgery far an appendix which had already
23 This Is a disputed case, clearly. It's disputed based 23" burst involving him belng full of sepsis. He almast dled.
24  upon the hospital request for payment being denied. The 24 There's no doubt that temporary relief, whether
25 hospital directly asked for payment. 25 driving him there or, you know, for a heart attack victim,

56
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apparently, giving him aspirin, that's temporaiy reiief, I

s

68
have autherity, Wae haven't been able to find it. Averz

guess, 2 cannot find it,
3 As the Court carractly noted, the assistance or relief 9 Gven Exhibit C to Peterson's own affidavit or written
4 that happans is in the hospital. Wa're not talking about a 4. submisston on page 15, black and white, says yéu can get
& three month ar a six manth hospitalization where clearly 5 more infol'rﬁation zbout the ACA and heatth insurance --
& you might be weil beyond what temporary relief is, but %  THE COURT: Slow down. Thanik you. '
7 temporary relisf has never been definad or decided by this 7 MR. MELSOWN: You can get more information about the ACA and
# Court, South Dakota Supreme Court, as far as I know, & health insurance at www.healthcare.gov, official website of
9  wouldn't in connectlon to the county poor relief appeals or 9 the health insurance marketplace.
10 claims. 10 Sorry. I read the wrong paragraph. Now let's talk
11 Avera would submit that the temperary relief has to be 11  about how to get health insurance. Remember, you can
12  the relief that is provided to take care of the {liness or 12 enroll in Medicaild or CHIP any timea. Perlod. You can only
13 situation that has arisen. 12 enroll in a markatplace plan during open enroliment
14 If Mr. Vogel and the county's position is acceptad, 14 periods, which are generally three months long and begin in
1% then apparently the county is off the hool because 18 the fall.
16 Ms, Falcon transported him first to the clinic here but 16 There's no footnote, There's no asterisk, There's
17  then down to the hasplial and out of sight, cut of mind. 17 no, oh, by the way if you first tried for Medicaid and
18 They have no more obligation. She took care of that, 18  denied, this doesn't apply.
189 She transported him. She's a fitend. The statute's not 18 it's contradictory and it's documentation which
20 met. Tt still doesn't addrass required surgery. It 20 Peterson submitted herself to the commissioners, Sol
21  required acute inpatient care and treatment. 21  don't think it's too much to ask for controlling written
22 Essentially, there's $76,000 in chargas that if this 22 authority to say regardless of that statement on page 15 of
23 was an otherwise insured individual or privately insured 23  the ACA's website, this special little carve out exists
24 individual, Avera would have been paid. 24 thatif you did apply for Medicald and denied, you can
25 The hospital has costs, the loan drops down to 40,536. 25 apply any time for the ACA. We're apparently not entitled
67 g 69
1  We're not even talking about that. We're fighting, and 1 to that because the county deesn't have to rebut that.
2 have been fighting for years, over less than $14,000 which 2 As far as commercial insurance, again, that might have
3 is the Medicaid rate, which by the way, 1.R. would not have 3 bean something, had he the wherewithal ta afford it, that
4 qualified for even if he had applied. That's pretty 4  would have fit the bill as being available major medical
5 ohvious, 5 health insurance, but the county never computed that
G Cn the issue of the ACA being available or being 6 financial circurstance under 32,11, and that statute says
7 there, you know, you can't simply provide a consultant's .7 the county shall.
8 opinion and'say that's gospel, especiallif when i's 8 So from the standpoint of any Blue Cross Blue Shield
9 challenged by Avera, 8 anthem, whatever commercial plans are here, that has all
i0 it's challenged and provided written authority from 10  heen waived and walked away from by the county because they
11 the government's own ACA website which clearly shows 11 shall do a calculetion form under 32-11. They never did.
12 enroliment period is closed March 31st of 2014 before ha 12 Thay never argued commercial insurance was available,
13 even gets here, 13  Avera would submit probably because the premium was
14 If you look at subsection D, as In David, under the -- 14 multiple, multiple times sbeve what the ACA was, and
15 sorry, 60 under 28-13-27, that's the criteria that the 15 clearly with J.R. under the federal poverty guidelines that
16 county is arguing he failed to meet and resulting to be 16 was not something he could afford.
17 indigent by deslgn. 17 So, again, wa've got a record where they're relying on
i8 That says has failed to purchase available major 18 the ACA being aveilable based upon a consultant's opinion
19  medical insurance. It's got to be available. They're 19 without any written citation or authority to anything.
20 dropping their hat all the way down to the ACA. Tha open 20 Just har experiznce and her opinion.
21  enrollment period is closed. It's not available. 21 If that doesn't qualify either as clearly exercise of
22 They're arguing through her opinion that if he'd 22 discretion that required some authority or rnot resulting in
23  zpplied for Medicald and been denied, he could have applisd 23  being effected by an error of lave given the questions or
24 outside of the apen enrollment period. That's one person's 24 concerns ahout her affidavit and whether it meets the
25 unswern opinion, Let's have a citation, please. Let's 25  minimum |'eqﬁirernent5, or whether it's just clearly
' 57
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4 erroneous in light of the entire evidence of the record, J It seems to me that the county can enjay the tax

2 Again, any one of thase criteria Avera submits are met 4 revenues on the one side, but there cught to be same

3 by the factual record that's there, 3 responsibility for individuals on the other side.

4 The anly way you -- the county's argument that you 4 Again, Avera is simply existing down there and they

8 have to come hack around and look at residency and 5  c¢an't turn away patients that are brought to the emergency

& establish residency in order to get mare than, qucte, G department threshaold. ¢

7 unguote, termporary assistance which means it's arbitrerily 7 Caunty’s relief is, in fact, to go after the county of

8§ defined and includes claims to request to be paid for 8 residence in Mexico where 1.R. is a resident. Statutes

8  medical care if 37 does not exist. But it does exisk, 9 exist under Chapter 28-14 o allow the county to do that.
10 And if the county has a concern with it or wants to 10 Why should that burden be put on Avera when Avera has
11 challenge it, they need to give prior notice of it helng 41  ahsolutely no ecancmic histary, economic impact,
12 unconstitutional and challenge it and they need to go to 42 involvement of any kind with J.R. other than him presenting
13 the legislature to chanage it, but it is on the books and it 13 to the emergency department without insurance and coming
14 exists the way it exisis. 14 from Sully County because he's up here far his 12th year to
158 There is no definition anywhere the county has cited 18 be working and being a groundskezeper at Sutton Bay.
16 sbout what constitutes temporary relisf. It doesn't say, 16 We respectfully requeast that the Court review under
17  as the Court suggested, well, would that be getting a bus 17 the standard it deems applicable the county commissioners
18 tclket or just moving him down the road or moving to the 18 deny the declsion, and based on the facts that are In the
18  hospital. Is that rellet. 18  record that Avera has argued, reverse that decision and
20 There's no language in Roane which specifically said, 28  direct the county commissioners provide assistance.
21 you know, the r:ounfy was not invalved in getting them 21 Thank yaou.
22 temporary relief, voluntarily did that. Relief is beyond 22 TrE COURT: Brief last word, Mr. Vogel.
23  simply getting them down the road or getting them to a 23  MR. VOGEL: The cnly thing 1 have to say is addressing
24  medical provider. 24  the -~
25 In this case, Mr. Vogel admits, it's case by case, but 25 THE COURT: Would you speak up? I got the air going back
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1 in a case where a heart attack happens, obviously, Avera 1  here, and you pointed that out with me. Thank vou.

2 would submit that treating and taking care of the heart 2 But so if T sound like I'm yelling, I don't mean to,

3 attack is the temporary relief that resclves the issue, 3 but I have it going right in my ear.

4 In this case where J.R.'s appendix had already burst 4 MR. VOGEL: No, I can hear it toa.

5 and he's full of sepsis, simp!-y gelting him to the hospital 5 Your Hanaor, the only brief thing I would have tc say

6 is not enough temporary relief as the nature of the case 6 s Avera seems to be turning this around inta the county's

7 may require, 7 appeal saying we need to provide proof of this and proof of

8 Mr. Vegel admits that that statute is there so that 8 that, We didn't appeal anything. Avera dld. That's who

9 the counties den't let people die. Well, how else would 9 applied, LR., not the county.
10 1.R. have survived if Avera had not provided surgery, acute 10 And one other thing with regard to temporary relief,
11 inpatient care, and treatment for those 11 days, and, 11 frankly, and the inhabitant, neither of those issues wers
12 again, not an a voluntary basis. 12 brought up by Avera appeal here, Really, I think they're
13 You know, he makes a comment that hospitals are 13  outside this appeal.
14 provided millions of doliars to take care of these 14 With regard to temporary relief thinking about, and
15 patients. There's no authority in the record for that. 15  Mr. Melson said the caunty can then go after a different --
16 There's no citation or argument ever made hefare in the 16 to Mexico to get reimbursed under the medical indigency and
17 record for that. 17 residency statutes,
18 If we want to get into the tens of millions of dollars 18 But when you look at temporary reliaf, just a
18 ' that are adjusted off or not paid for care and treatment by 19 hypothetical Is we talked about the ambulance. If Onida
20 Avera facilities, we can talk about that. 20 Ambulance transport provides temporary relief in getting
21 But we also then need to talk about the fact that 21 this individual to a hospital and there's an ambulance
22 Sutton Bay has clearly brought anywhere from 80 to 100 22  bill, that's then submitted to Sully County, potentizlly,
23 thousand dollars more in tax revenue to the two respective 23 Sully County would have to pay that and petentially try to
24  counties it lies in, and that's according to published 24 get that money from his residency county,
25 newspapers articles. 25 And in this case, they may be stuck with it because he
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1  has a county of residency in South Dakota. i CERTIFICATE OF REPORTER
2 We're trying to liken temporary relief te full blown 2 1, Jessica Paulsen, RPR, Official Court Reporter in
3  medical care. And when you look at Roane -~ this is my 3 and for the State of Seuth Dakota, do hereby certify that
4 position and the county's position, When you look at 4 the Trans;ript of C;ral Argument ;ontained C'bn the forzgoing
a ] at the statute and the lanauade of the | %  pages was reduced to stenographic writing by me an
2 :ti\z::é,‘::::ev::s ?{?l;e a reason for a separate gtatite ? t:er:;i‘a"l tran?c;:ibed; tl;?}tzzaifi pcr}‘o.f:jed‘iqngst:o:r[‘niﬁced g”
; fpEsldaiits, the 18th day of August, , in Onida, South Dalkota, an
; abuurlt_hn:lre;sonei‘s it's anly temporary to make sure that 8 that the foregoing is a full, true, and complete transcript
9 person isn't suffering in your county, you need to get them 13 of ;nylshorthta:datr:‘otis Af g preceadings nd. SEEe T }
10 help. and place set fol a ove.
11 So we would ask that it be affirmed, Your Honorl. :; Dated this 15th day of December, 2022,
142 THE CQURT_: I've actually decided that 1 am going to take 12
13 this under advisement and I'm going to schedule a 14 R L
14  conference call where I'll give an oral decision. Jess Paplsen, RPR
15 ~ T'have just a couple of things that I -- that you put i5 Gifflelal Caurt Reporter
16  in my mind that I want te clarify before I give the 16
17 decislon. 17
18 - You can both appear telephonically at the decision and | 44
18 it will simply be just that. No argument is going te be 19
20 heard, nothing else. You guys had lots of time today. 20
21 So we're going to -- I'll just provide my decision 21
22 orally, and then we will proceed fromn there, 23
23 It shouldn't take more than ten minutes to provide, 23
24 August 26th? It's next Friday. 24
25 MR. VOGEL: I'm not available that day, Judge. Sorry. 25
75
1 THE COURT: How about the 29th?
2 MR. VOGEL: Any time.
3 MR. NELSON: August?
4 THE COURT: Yes.
5 MR. VOGEL: All day that day works for me, Judge. '
& THE COURT: August 2%th at, let's do 11 a.m.
7 MR, VOGEL: Isitthe Court's preference that we call in
B or.. .
9 THE COURT: We're going to give you a conference call
10 number.
11 You guys haven't had those -- you guys haven't had a
12 conference calt vet, have you?
13 MR. VOGEL: No, Your Honor.
14 THE COURT: All right. We'll get the conference call
15 number to you with the ID and you can just call into that
16 number at 11 a.m. Okay?
17 MR, VOGEL: Thanks, Judge.
18 THE CQOURT: All right. Thank you.
19 {End of proceedings.)
20
21
22
23
24
25
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)
) 59CIvig-11
Plaintiff, )
b
!
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4

4 FROCEEDINGS I Sully Counity Commission considered some documents. The
2  THE COURT: All right, We're going Lo get started. We're 2 file {eself is somewhat confusing; hawever, at a minimum,
% going to be in session in 39CIV1E-11, Avera St. Mary's 3 the Sully County Commission considered the documents that
4 Hospital v. Sully County, South Dakota. 4  were filed by affidavit of Susan Lamb. .
5 Go ahead, counsel, note your appearance for the 5 In addition, It's clear to this Court that the Suliy
8 record, starting with Avera St. Mary's. 6 County Commission considered Mr. Nelson's executive
7 MR. NELSON: Thank you, Your IMonor. Robert R. Nelson, an | 7 summary, as that was referred to in the transcript on
8 attorney in Sioux Falls, South Dakota. 8 page 16, line 14.
8 MR. VOGEL: Thanks, Judge. Ryan Vogel en behaif of ] Sarah Peterson provided statements at the hearing and
16 Sully County. 40  her work was also considered In reviewing the file In its
i1  THE COURT: All right. This is the time and place that was 11 totality. The Court has also considered these.
12  scheduled for the Court to give an opinion with regard to 12 The Court agrees that there's nothing that allows the
13  an appeal from Sully County Commissioners' decision 13 county to look at dual residency with regard to 1.R. The
14 regarding payment or nen-payment for medical fees for J.R. |14 county's decision based on the minutes was to deny Avera's
15 The Court has had an opportunity to review the filings 1% claim for J.R. in that he was not a resldent of
16 and consider the argument that was made. 16 Sully County, and, therefare, they needed to consider
17 Mi. Nelson, are you in agreement to having this 17 whether he was lying sick in the county when the complaint
18 decision provided by the Court via the telephane 18  was made, '
19 conference? 19 The Sully County Commission decided, and decision was
20 MR. NELSON: I'm not sure I understand the questlon, 20 that he was nol lying sick -- L.R. was not lying sick in
21  Your Honor. Are you not going to -- well, [ guess, number 21 the county when It was madé, and as & result, the claim was
22 ane, is It recorded? 22  denied.
23 But number two then, is it anticipated that you won't 23 In addition, the Sully County Commission went on to
24  issue a written memorandum decision? 24  rcansider whether 1.R. was Indigent by design as a result of
25 THE COURT: I'm not Issuing a written memeorandum, na, 25 rfailing to apply for the ACA and had determined that that
3 15}
4 MR. NELSON: Okay. i was, in fact, the case, and, therefore, provided two basis
2 THE COURT: I'm giving you my oral decisien and I will 2 for the denial of St. Mary's claim.
. 3 appoint one of you to provide the Findings and Conclusions. | 3 In providing this, the Sully County Commission did not
4 Jess is -- 4 take sworn testimany, nor did it make any Findings as to
5 MR. NELSON: I understend, 5 credibility. A majority of the documents were submitted by
& THE COURT: less is recarding this, 6 affidavit and/or other documents.
7 You have the right to have this heard in Sully County. 7 The Court's first question as brought up by counsel
8 If you want to came back to Sully County, I can walt and 8 was the standard of review that applies. Sully County
9 have my decisian at that time. 8 Commission is an adminlstrative agency, and the question
10 But that's not geing to change the fact that it's 10  with regard to standard of review, therefore, becomes
i1 going to be an oral decision, which one of the parties will 11  whether it's an administrative action versus a
12 be doing the Findings and Conclusions. 12 quasi-judicial action. An administrative action would
13  MR. NELSON: No, I didn't understand that was the nature of | 13  bring in the arbitrary abuse of discretion quasi-judicial
14 the guestion, Your Honor, 14 as a de novo review,
15 It's fine being issued today at this time by 15 Avera's argument that 7-8-30 would provide de nove
16 telephane, yes. i6 review is found to be not suppoerted. 28-13-1.4
17 THE COURT: All right. Thank yau. 17 specifically states notwithstanding 7-8-30 and goes on to
18 Mr, Vogel. i@ direct the discretion of appeal in medical cases.
19 MR. VOGEL: It's fine with me as well, Your Hanor. 19 But based on case law, the Court goes back to whether
‘20 THE COURT: All right. As the Court stated, it's reviewed 20 this was a quasi-judicial or a non-quasi-judicial
21. the entire file, considered the argument of counsel at the 21 administrative action by the Sully County Commissioners,
22  hearing and issues now the Findings and Cenclusions and 22 In looking at that, the Court has looked ta the
23 decision, 23 decision that -- and the underlying issue to be a
| 24 The underlying issue is medical treatment from 24 non-quasi-judicial.
; 25 Au'gust 13, 2014, through August 15, 2014, of J.R. The 25 We Jook ta whether it's a future change, change in
73—
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1 existing conditions by making a new rule to be adepted 1  Mexico. He was - the anly evidence in the file was that
2 thereaftar, whether it's something that resembles what Z  he was nat aware and no nsurance was offerad to him whan
3 courts customarily do, and whether there's an exercise of 3  hecame to the U.S.
4 discretion over a matter of policy. 4l His 2014 income was $19,624.90. At @ minimum, he has
& Quasi-judicial is an Investigation, declares, and 5 a three person household. He had $3,000 in savings, and a
6 enforces liabilities as they stand on the present or past & 1994 Ford Ranger worth approximately $2,060.
7 facts, and under laws already in existence. Fi He was hospitalized on August 13th of 2014 through the
8 It could have been determinead In an original action in & 25th of 2014 for acuis appendicitis with perforation and
9  the circult court or resembles what courts customarily da. %  had immediata surgery to address the issue upon being
16  They served as a role of an adjudicatory body or 10 brought to the hospital.
11  adjudicates the rights between specific individuals. 11 He had -- 1.R. has no assets or payments. He left the
12 In reviewing the Sully County comrnission’s decision, 12 U.S. shorily after baing hospitalized.
13  it's clear that this Court =~ or It's clear to this Court 13 The address at the hospital listed Agar as his home.
44  that this was a quasi-judicial decision from the Sully 14 He has no steady employment in Mexico. Mo awnership of
15 County Commissioners. They investigated facts. They 15 land in Mexico, but the land he lives on is an inheritance
16  are -- they presented and made a decision based on present 168 with low income with plumbing.
17  or future facts under the laws that are currently in iri There was an emergent need for his treaktment that was
18 existence under chapter 28-13, They adjudicated the rights 18 established by the affidavits of Dr. Carda and Becker, The
18 of Avera, but, also, 1.R. 19  record establishes that 1.R. was brought from Sully County,
20 They cartainty -- their function certainly appeared to 20 where he was living, to the ER at Avera St. Mary's.
21  be -- resemble that of what a court ordinarily would do and . 21 Who or how he was transported from Suily County Is not
22' simply by not taking sworn testimany under cath, that can't 22 contained within the recards. There is a lot of Inference
23 be avoided. 23  regarding Ms. Lupe, who may or may not have brought him.
24 The question as to whether this particular action 24  In the records, she is listed as an Interpreter. There's
25 could actually have been brought directly to circuit court 25 no actual avidence on who brought J.R, te the ER room an
7 g
1 based on SDCL 28-13-40, but at & minimum, it certainly 1 the day in question.
2 resembles something that the circuit court generally does, 2 He, however, was brought in with abdeminal pain,
3 and as a result, the Court has declded this is a 3  nausea, vomiting, and the medical prefessionals determined
4  quasi-judicial action therefore bringing a de novo review. 4. it was an acute appendicitis with perfération and systemic
5 The Court has reviewed the entirety of the file that's 5 inflammatory responsé syndrome. Hz had immediate treatment
6 appropriately -- that was appropriately before the Sully 6 with a surgery that same day.
7 County Commission at the time of the decision and makes the 7 The Onida ambulance did not transpert J.R. to the
8§ following Findings and Conclusions. 8  Thospital. 1.R.'s wife maintained residency in Mexico, was
9 1.R. was a citizen of Mexica, He was warking validly 9 a housewlfe and did not wark.
40  In the U.S. on a2 work visa. He was employed at Sutton Bay 10 Sarah Peterson was a Sully County consultant and she's
11 Golf for approximately ten years prior to 2014, 11  the Coddington County director for poor relief fund. She
12 During those ten years, he lived in the U.S. six 12  recommended 1.R. failed to purchase health insurance per
13 menths of the year in Sully County with a group of 13 28-17 -- or 28-13-27. '
14 individuzls of 10 to 12 individuals that were in the same 14 The basis for her opinion was provided on a statement
15  or simllar situation and they lived in a school in Agar, 15  at the hearing as his fallure ta apply for ACA. The basis
16 South Dakota, 16 of her opinton, as was filed in the record, is -- it can't
17 He's not a resident of Sully County at the time of his 17 beread. It's not clear. Her second page, it's absolutely
18 medical bills. He was employed by Sutton Bay from 18 unable to be read, so the record Is not clear.
19  April 15th of 2014 through October 15th of 2014 at $12 ap 19 Based on the filing that's with regard to
20 hour. He worked full-time as the weather would allow, but 20 Ms. Peterson's opinion, it's not clear what that was other
21 was a seasonal worker. 21  than what was at tHe -~ zald at the hearing.' That was that
22 He -- there was no insurance offered to him at Sutton 22 the ACA applied and 1.R. could apply any time. The record
23 PBay. ' 23 does reflect some documents reqarding the ACA and abilities
24 He was given a Social Security number and filed taxes, 24 to apply for that.
25  and he was provided a work permit. He had na insurance In 25 Based on what was previded to this Court,
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1 Ms. Peterson's opinion that J.R. could apply for the ACA at F Court cannot support that he had any friends available to
2 any time is unsupported by the documents that she 2 him.
3 submitted. The documents that were submitted with regard 3 Lying sick at the time of the complaint, that's not
4 to the ACA support that the marketplace for the ACA, the 4  how the Court reads the statute; however, it dogs -- SDCL
% premiums varied depending upon the plan available, They - § 28-13-37 does not solely control the outcome of this case.
€& the premiums varied depending upen the adjustment for & The Court has relied upen Roane, which is 40 5.D. 297
¥ family size and age, 7 and has reviewed that in detail. The complaint was made te
g The calculator actually submitted was for 2021 and not 8 Sully County for the first time at the applicatian, Af the
9 2014, There's a difference in years and what was provided 8  time of that complaint, the hospitalization had already
10 for in 2014 is unknown by this Court. 10 occurred.
1 Whare the person applying lives would affect the cost. 1 The major guestion In this case comes down to whether
12  The calculation did not include any -- does not include any 12  1R. had to be lyving sick in Sully County at the time that
13 inheritance. Therefore, the issue regarding J.R.'s land is 13 the complaint was made or at the tme of the Illlness or
14 @ non-issue because it would have been inheritance 14 whether what temparary relief was required to be provided.
15 regardless. 15 This Court has authority to apply the law as it
16 1.R. would have been a valid non-immigrant -- or he 16  currently stands. This Court does not have authority te
17  would have been a valid immigrant eligible for the ACA 17  make new case law or to apply the law as it thinks the
18 lawful ~- if he was [awfully present in the U.S., which he 18 Supreme Court would do or in light of the significant
19 was. 12 changes from 1918 ta 2022.
20 He may have had a five year waiting period for the 20 The Court has reviewed Roane, and although it
21 Medicaid application, which then would affect an ACA 21 initially appears that the Supreme Court focused on the
22 application. 22 transient individuals being temporarily In the county, the
23 The documents provided that the Court went back to 23 ultimate decision from the Supreme Court in Roane was that
24 with regard to the ACA several times was that an ACA 24  the County was not provided an oppartunity or provided with
25  application was nated in the documents and it specifically 25 notice of the illness while the individual remained in the '
. 11 13
1 stated that Medicaid could be applied for at any time; 1  county.
2 however, ACA application could only enroll during cpen 2 The individuals were removed without any type of
3  enrollment and those were three months long and began in 3 notice heing provided to the Board of Overseers which Is
4 the fall. That's page 15 of how to get insurance. 4 similar to the Sully County Commission,
5 J.R. would not have been in the U.S. during that time 5 There's -- specifically, the Supreme Court sald
6 period, and as a result, the ACA -- whether the ACA was & there's no showing that the notice was given at the time
7 available to him based on the evidence in front of the 7 when said injured persons were in, In that case,
8 Courtis guestionable. 8 Hutchinsan County.
9 The Caurt, however, relles on 1.R.'s statement' to the 9 The Court went on to say that without the khowledge or
10 haospital, which is the only evidence of what was actually 10 consent of the overseers, that there was no statutory
11  provided to L.R. upan entering into the L.5. was that he 11 relief. And went on to further actually say that temporary
12 did not recall any insurance ever being provided as an 12 relief was, in fact, furnished by some good samaritan who,
13  option. ' 13  in sgeking the temporary relief, removed the injured person
14 That's the only evidence In front of the Court, and as 14 from the county. J.R. was removed from Sully County
15 a result, the Court cannot find that there was any ACA 16 without notice to the Sully County Commissioners.
18 insurance actually provided te him upan entry. 16 Ultimately, the Supreme Court in Roane touched on that
17 The county denied Avera's application on two statutes. 17 it was transient individuals who were temporarily in
18 SDCL 28-13-1.3, whether there was indigency by design; in |18 Hutchinson County; however, that wasn't the basis for their
19 28-13-1.1, whether 1.R. was lying sick -- I'm sarry -- 19 decision.
20 28-13-37, whether he was lying sick when complaint was 20 The current law as It stands is that the individuals
21  made, and wheather he had friends or money. 21  were removed fram the county at the time that the temporary
22 The facts do not support that 1.R, had money to pay 22 relief was sought, and as a result, that county could not
23 these bills, 23 be held responsible for the medical bills pursuant to
24 As far as friends goes, it's unclear whether he had 24  statute 28-13-37 which is nearly identical to what it was
25 any friends. It's unclear how he got there, and so the 25 in 1918.
: o
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4 Based on 1.R. not being in Sully County, the fact that 1 this point,
2  he was removed for medical attention, that would not render | 2 Mr. Vogel, any questions?
3 Sully County liable on the grounds of statutory duby. As 3 MR, VOGEL: Mo, Your Hanor,
4 in the absence of some action on the part of the county 4 THE COURT: All right. Mr. Vogel, vou need to do the
3 commissioners, authorizing or consenting to that removal 5 Findings and Conclusians, nlease.
% and care, there's no statutery authority pursuant to & MR, VOGEL: When will they ba due by, Your Honor?
7 SDCL 28-13-37 in Roane. 7 THE CCOURT: Woell, statutorily, they'll be due within
i As this Court has said, it's my job and authority -~ & 10 days, So 1 don't know If you're asking for more time
9 the oaly authority I have is tc enforce the law as it 9 bt
16 currently stands, It's not my job to change the law as I 10 MR, VOGEL: No, I am not,
11 believe the Supreme Court may apply it. And It's not my 11 THE COURT: All right. Yesah, we'll stick with tha 10 days
12  job to change the law where the legisiature -- when it's 12 and you guys can keep this case moving.
13 legislative action that needs to be taken instead. 13 MR. VOGEL: All right. Thanks, Judge.
14 As a result, T am going to affirm the Sully County 14  THE COURT: All right. Thank you.
15 Commissioners' decision to deny this claim, understanding 15 We'll be in recess.
16  thatT -- it's nok this Couit's intent -- it's nat -~ this 16 MR, NELSON: Thank you, Your Honer, -
17 Court doesn't believe that this is what the intent was of 17 {End of proceedings.)
18  this statute, but that's the current law as it sits and 18
12 it's not my job to change that, so you'll have to do that 18
20 through either the Supreme Court or the legislature, 20
21 Any guestions, Mr. Nelson? 24
22 MR, NELSON: Nao. I just don't know whether the Court 22
23 recalled or wants to address the fact that there is no 23
24 hospital within Sully County since 1840-whatever for the 24
25  commissioners to have discharged their statutory duties to 25
15
1 a non-resident as Hutchinson County did back in 1918. "
2 THE COURT: Thank you for painting that out. 1 CEATIFICATE OF REPQRTER
3 The Court does find that there is no haospital in 2 I, dessica Paulsen, RPR, Official Courk Reporter in
4  Sully County that could have treated this type of acticn -- 3 and for the State of south Dakota, do hershy sertify that
5 ar this type of medical condition. 4 the Transcript of Bench Decision containsd on the foxegaing
6 Unfortunately, based on Roane, that doesn't change the 2 DB R G T R R e
7 Court's decision, but that is a Finding of Fact that was ‘ HSkeCERE PARIR AN, TSk A SN PR
8; Supp{}r'ted by R, e bl the 25th day of August, 2022, in Pierre, Scukth Dakeota, and
8 that the foregeing 1s a full, trus, and complete transcript
9 I fully understand, Mr. Nelson, your argument 3 of my shorthand nctas of the proczedings had =% the time
10 regarding voluntary and the hospital. T -- this Court - S Bl Tkt Lhsea
11 doesn't necessarily disagree with your argument. i1 ' Dated this 2nd day of September, 2022,
12 This Court's sole duty is to enforce the law as it 12
13  currently exists, and that law says that as it currently 13
14  exists in this Court's multiple readings of Roane over the i Loless s men
i5  weekend is that for the remaval of 1.R, without notice, or L fAErkalal-Canrt Reporter
16 giving the commissioners the ability to address the i
17  situation under 28-13-37, does nat provide statutory =
18 authority for payment. And as a result, I am going to iz
19 continue the affirmance, 5
20 If this is appealed, 1 fully -~ T look farward to -
21  seeing that decision and whether the law is updated based 2z
22  on the current status or the current moveability of mare 23
23  people of moving from county ta county and the lack of 24
24 hospital within Sully County, but this Court does not . 45
25 belleve it has the authority to enter any other decision at
F6
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ihs Poor FOLITICAL BREGUVLATIONSE Eornanl.

% - A I % H H s 5 T T [ e i
they shall provide the aeme relief as is cuzlomary in cases where 2 jegal
sotitement hae been oblained.

Aempes: 4 1F "k 33, ffol 04§ 21RO froam the cnuniy of e deawfod seit e nt,
o B 2VT3 Hes Balog” R 3 STV TR R ERTTY SN S R S I S ST TV (S S N

art i relief glven & pone parann, whlle bk, 35 M 8 pif
tomporatily i ocobniy, Ji o fol oogoveralble

7 OIG648. Juaties o faswe Werrani., CUpon compluind of sny county
commisgionee, any iustice of the pears mey jsvue his warrant, direcied o
and in be execuicd by any constable or by any other pevaon therein desiy.
nated, {6 caude any poor Derson {eund in the county, likely to become a
publie charge and having no legal setilemoent therein, fo be gent, at the
expends of the county, to the place where auch person belonge, i the samw
zan bz conventently doney but if he or she cannot be removed, such person
ahzll be relisved by ruch commissioners whenever auch reliof iz meedad.

Hongees 14 Tho 21, Bl 42, B 215N, 9% Sfasmiln doynsy v Mlark Cutniy, |8 D
To, B 2978 Itew ol 130 &b XN W acw

3 1004%.  Appeal from Order of Justice. I the commissicners of
any county ta which any poor person shall have been removed, as above
provided, ahall feel themselves aggricved by auch order of removal, they
may, ab any Lime within twenty dave after such removal shall be known
to them, appeal from the decision of the justice ordering aurh removal, to
the circuit court for the county whence the removal was ordered to be
tnade, such appeal to be tnken, tried and determiined as in other cases of
apneal from g judgment of 2 justice of the peace, and the order of removal
ey be vacatled or afflirmed according 1o the law and right of the caze,

momrcer § 15 ("h T3 Pal 4%, 4 25E
Lo & 2774, Hev. 1ol (%

g 18050, Defective Order. If the order of removal iz defective, the
court shall permit the same to be amended withoul coste and after such
amemnidiment iz made the appeal ahzll be heard and determined as iT such
order had not been defective.

Bowmrewrr & 17, ('h I8, Il & : § 2154 ¢
o, 8 21i6 Rov Dol €

g 1005, Removal—[uly of Commissioners. If any person be re-
moved by virtue of {he provisions of this chapter, from any county to any
other place within this atate, by warrant or order under the hand of any
jusrtice of the peace as provided in this chapter, the county commissioners
of the county to which such perszon shall be removed are required {o re-
ceive auch person if he have g legal settlement in their county,

Soarees § 1B °h 23, Pref €5, § OEEDLT,

[., § 377, Hew J'ul @

(/f awemez § 10032, Nonresident Sick or Dying. It shall be the duty of the
VY “county commissioners, on complaint made to them that any person not an
inhabitant of their county is fving sick therein or in distress, without

friends or money, so that he or ahe iz likely to suffer, to examine into the

case of such person and grant such temporsry relief as the nature of the

cave may require; and if any person shall die within any county, who

ahall not have money or menns neceasary to defray his or her tfunersl
expenaes, and whose relatives or fricmds are unable or unwilling to defray

the same, it shall be the duty of the commisgioners of such county, after

having given notice to the dean of the department of medicine of the state
umniverszity, as provided in zection 5593, and received no requisition from

such dean, to emplay some peraon to provide for and superintend the bue-

jal of such deceased person, and the necessary and rFeasonable expensea

thereof shall be paid by the county treasurer, upon the erder of such com-
missioners; and if the decedent shall have had a 2ettlement in 8 county

in this atate ditferent from that in which he died, the county paying such

2611
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B oronad FCLITICAL REGULATIONS Sugpart of

I

funeral expensas shall ke reimbursed by the covniy in which the decedent
had a seftlement ) provided, that when the person so dying shali be an baon-
orabiy discharged United States soldier. anilor, merine or avizior, ihe
funeral shall be conducted and erpenses pald as provided in articls &, chap-
ter 3, of this part. - 5

Seweocr § 22, O 23, Pob C.o § Zis!, C. Counpiy, T 20 B, 137, "iﬁu{.f\'\, WIS,

Y. & 2781, ftev. Pal. . ¥ 2, *h, 256, 1815, No abllgetlon on part of county o ony

iy ia lmpesed uwpoen e county. in addl- for parvices rendered by anoth2? 2oubdiy 16
tlon to lepel duiy of supporilng Ms oewn moiransienl of ihe Hrat coewnty. BEoanas v,
poor wnd Ipdigent. Hazmiin County v, Clark Hutehlazon £a., 40 3. B —, 167 N, W, 188,

& 18853, Poer Frromy—Puorchase-—Blecifor, It shall be lgwial for
the baard of county cormmissioners, whenever it may desm it sdvisable,
after having submitted the question o the legal voters of the covaty st 2
gpecial election called for the purpose, if at such election & rmsjority of ihe
legal voters vating thersen shall vote in faver of the proposition, to pur-
chage a tract of land in the name of the county and therson o build; satab-
lisks and grganize an asyium for the poor, and te ewmploy some humsene and
respansibie person to take charge of the same upen such terme and under
such restrictions s the board shall congider most advantagesus for the
interests of the coumty, who shall be cailed the superintendent of the
county asylum; and when two or more counties shall have jointly pur-
chased any tract of land and erecied an zsylum for the poor of their re-
apective counties, they shali-have the power ¢o continue such joint owner-
ship during their pleasure; and it shall be lawful for the county commmis-
aioners of two or more counties, after having heen so guthorized by & ma-
jority of the legal voters of their respective counties in the manner pre-
seribed in thiz section, to jointly purchase lands and erect asylums, and
lo do such other things necessary and proper for the relief of the poor

within the countiea forming such joint ownership zs are by this chapler

provided for their respective counties.

Honsee:  § 23, (h. 33, l'ol. C.; § 2162, C State v. Boretad. 37 N. T 533, 14T N. W .

L.; § 2782 Rev. Pol C 389, Anw. Ues. 19168, 1014,

§ 10054, Superinfendent. It shall be the duty of such superintend-
ent to receive inte his care and custody all poor persons who may become
a county charge, and to take such measures for the employment and sup-
port of said persons-and to perform such other duties as the board of
county commissioners shall frem time fo time order, establish and direct,
consistent with the laws of thia state,

douree:r § 74, °h. 33, Pol. ¢ B 2163, €. In county. Hamlln County v. Clark Couniy,
Do g 27dl Qtev, Bl €0 Sl S0 D) 13F, 40 N. WL 2y,
Ubligation rests lowards ene tempoaratlly

§ 10055. Physician. It shall be the duly of the county commission-
ers to appoint annually a well-qualified physician to attend the county
asvlum, and allow him & reasonable compensation for his services.

Soprces [k 05, ("h 13, Pol G B 2164, C.
Boo, 3 2inh, Bles. Brul Ol ;

10055. Tax for Purchase. To raise the sum necessary for the pur-
chase of land and the erection and furnishing of buildings for such asyium,
the board of county commissioners shail have power to sssess a tax on
all taxable property within the county, not exceeding five hundred dollars,
unless the amount of taxes (o be assessed shall be submitied to a vote of
the people 2t the special election held pursuant to section 10053 and a
majority of all the votes cast at such election be in favor of such assess-
ment.

wpweeet § 27, (h 33, Dol O B 2168, O
To, 4 2708, bey. I'al

§ 10057. All Poor al Asylum. As soon as the necessary provisions

2612

o
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& 10035, POLITICAL BESULATIONG Eunport of

188, Tax fnr Purchase

a4 foor ob Saylum.

1058 Buperinterndent—Hond.

a8, Ealucsfion of inmates,

108R0,  Paor Farn Disconlinaoed,

sl Visitors of Poor.

TieR2 Srsmpensation,

TUGRE,  Hending Poor  FerSons  ocut af
Couniy,

& oqnngd,  Appeal

1nedh. When Seltlpwnsni Mneeriging

P BIMEG4, Hules Governing County Hogpital
Folba7,  Temmporary Heimef,

i dd,  Jusilee o issue Warrant

LTUds,  Appead from Urder of Juatles,
1600, JTrefacilve Ovder

PG, Iemoval—Duiy of Commisrsioners.
ERNG2 Nanveahdent Blek o Dying,
160583, Poer Ferm—DPurchase—Ilection,
T4, Superliitendent,

055, Phyalciaa,

U e

13064, Vielation—Pensity, -
Toysk,  Bringing into Ceunty—IDenaliy,

TG TN G L e B S

g 19035, Swumervision. The c¢ounty commissioners ghall have super-
vigion 9f the posy and shall periorm il the duties with refersnce to the
poay within thelr respective counties that may be prescribed by law.

; 3 Smprocs 48 %, 3, Oho 33, Fel, S § 214, onlsy 82 far as specifed ‘b}’!' imw. Roans W
c_‘;{i_ﬂ»‘-cw}(?._h; 1298t Rev. ol i Hutchingon Uo, 40 B, I —, 187 N, W, 164§,
VT o Dty E T purely  sisiuiory Ead sstends
& 10038, Suils by or Against Commissionsrs. In all actions or pro-
ceedings in faveor of or against any such commissioners, periaining to or
connected with the poor of their respective counties, the same shail be
conducted in favor of or againgt such county in it corporaie name.
Bawwres: § & Ch. 23, Pol. €.; § 2142, C 1L..;
2762, Rev, Pol C.

- § 10827, Couniien Bound fo Suppori. Every county shall relieve
and support all poor and indigent persons lawfully settled therein, when-
ever they shall stand in need thersef, and the board of county commission.

r8 may vaise money for the support and employment of the poor as pro-
vided in section 8749 : provided, that in any case where any county shall
furnish relief to any persen under the laws cof this state providing for the
support of the poor, such county shall have & claim against the persen so
relieved for the value of such relief, which may be enforced agsinst any
property, not exempt from execution, which guch personr may have or later

2CguUire.

Bomrest § 4, Ch. 33, el C.; § 2143, O
L.; 2963, Hley, Pol. C.; 8 1. CCh, 256, 1815,

{Tounty noi labley far zervices (o iran-
sient. Reowune v, Huichinson Co, 40 8. D,
—, 167 N. W. 168

Acceptaney of gervice by one remaoved fo
prst houxe by eorder of. commissloners
muaken patieni lable for medicine aml serv-
fera of physician. thetlunst v, Forter, 4
Dhak. 9B, 25 M. W. 731.

{"ounty net bound for unauthorized reiled

T29.

Effect on llability for support of pruper
of divisien of territory of munbcipality,
town or rounty. 3% §. B, A. (M. 23 240,

Right te compenaation from publle fop
rellef furnlshed poor person, in cuses not
pravided for by law or where there hag
been ne compllanee with statuetory prere-
guinites. 3% b R, 5 (N, 5§ 161,

lLsinhility of public for medlcal servicem
te indigent person ln abrence of notlce or

furnjshed. St fake'rn Hospital Axsn v, reguesi. ¥ Lo H. A, 1N B 1224,
tirand RFgrcka County, & N, 1 241, 77 M. W, Fapht to use public funds to relleve ner-
548, sonn net entirety withouwt mesns of theip

Mo legnd Auty tmpnsed ppon 8 county to own. 27 L. MoA IX, K) Q0670
provide relief or support o one swho hak Lishility of wlleged pauper, or his astpls,
a lewal sActtlement thereln while wiithout fto pay Tar support or gifts aobtained on the
the county, Hamlin County ¥ Clark tfoun- grouml of poverty 55 1. 1A 5T6
tv, T8 Ty 130, 45 N, W, 3:!% Hieht of counsel, rusizned (o defend tndia

fdabitty of relatives for aupport of pau- Eent person, 10 compeneation from public,
perd. 64 Am, e, 030 Vi osbsenee of Flatuie, 36 E. L &, (N, M3

Neitlement ax nffecting Hahility forvriu:r)- 3T,
purt during epldemie. 26 L. . A (M. 5.)

§ 10038. Legal Seitlemeni, Legal settiements may be acquired in
any county so as to oblige such county to relieve and support the person
acquiring such settlement, in case he i3 poor and stands in need of relief,
as follows: '

I. A married woman shall always follow and have the settlement
of her husband if he has any within the state, otherwise her swn at the
time of her marriage, and if she then had any seftlement it shall not be
loat or suspended by the marriage; and in case the wife shall be removed
to the place of her settlement and the nusband shall want relief, he shall
receive it in the place where his wife shall have the settlement.

; 2. Legitimate children shall follow and have the settlement of theijr
father, if he has any within the state, until they shall gain a settlement
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Imiroduced by: Senators Halverson, Aker, Flowers, Fredericlk, Hutmacher, Klousel, Lange,
Lawler, Olson, Shoener, Symens, Thompson, and Vitter and Representatives Belafti, Apa,
Barler, Brosz, Brown (Jarvis), Chicoine, Crisp, Davis, Diedrich, Dumiphan, Fiegen, Gabiiel,

Hagen, Lee, Iviadden, Matthews, Monroe, Volesky, and Waltiman

An Act i daiine madical indigenos. ’!

Bectiom 1. That § 28-13-1.1 be amended ta mad as fallows:
28-13-1.1,
I‘OT. have sul

rj.cnent ‘ngnej,? redzi

to Who is lcgaliv.lequwed to 131'0\;1{1;; sum:ort or who is wnable to bc self-supporting Lhrough
work hecause of illness or injury. In applying thls definition, each county shall esiablish

Lare. responsib]e

as those persons remain

auounty official to assist in the coordination of poor relief mformatxon w1t11 other counties.
Section 3. That § 28-13-27 be amended to read
28-13-27. Terms used in L
(1) Actual cost of  hospitalization, the actual cost to a hospltal of prowdmg
es _hospital services to a medically indigent person, determined
by applymg the ratios of costs to charges appearing on the statement of costs
rcqulrcd n § 28 13-28 to uharges at “such thc hosp1tal in effect at the time [sueh

f HOWS'

2)

: : bmergcncv hosmtal 'servlces treatment in
the moqt am)mnnate hosmta.l avallable ic meel the emergency need. The

physician. physician assistant, ot _nurse praciitioner on duty or on call at the

hospital must determine whether the individual requires emergency hospital care.
The need for emergency hospital care is established if the absence of emergency

care is expected to result in death. additional serious jeopardy to the individual's
health. serious impairment to the individual's bodily functions, or sericus
dysfunction of any bodily organ or part. The term does not include care for which




trsatinent is available and rontinely provided in a clinic or phyvsician's office

{3} Hospital, any hospital licensed as such by the state inowhich it 18 located;

(4) Household, the patient, mincr children of the paticut living with the patient, and
anvone else living with the patient to whom the patient has the legal vight to lock
for suppoit;

{5y  Moncmergency care, hospitalization which is _ inedically necessary and

recoramended by 2 chsed- physician licensed woder chapter 36-4 but does

not require immediate care or atiention

G Indigent by design. an individual who meegts any one of the following criteria;

{2} Is able to woik but has chosan riot 1o work;

{b) I a stedent at & postsecondary institution whe has chiosen not to purchase
health ingurance; _

(¢}  Has failed to purchase health insurance which wag made available through
the individual's employer; or . _

{d)  Has transferred resources for purposss of establishing eligibility for
medical_assistance svailable under the provisions of this chapter. The
lookback period for making this determination includes the thirty-six
‘month period immediately prior to the onset of the individual's illness and
continues through the period of time for which the individual is reguesting
services .

Section 4, That chapter 28-13 be amended by adding thereio a NEW SECTION fo read as

folows:

o A medically indigent person is one who meets the following griteria:

{1} Requires medically necessary hospital services for which no public or private
third- party coverage, such as insurance, veterans' assistance, medicaid, or
medicare, is available which covers the actual cost of hospitalization;

(2)  Has no ability or only limited ability. as determined under the provisions of this
chapter. to pav a debt for hospitalization;

(3)  Ias not voluntarily reduced or eliminated ownership or control of an asset for the
purpose of establishing eligthility;

{4)  lsnotindigent by design: and

(5)  Is nota veteran or a member of a Native American tribe who is eligible or would

_have been eligible for services through the Veterans' Administration or the Indian
Health Service if the services had been applied for within seventy-two hours of

the person's admission. _
Section 5. That chapter 28-13 he amended by adding thereto a NEW SECTION o read as
follows:
: Medically necessary hospital services are services provided in a hospital which meet the
following criteria:
(1} Are consistent with the person's symptoms. diagnosis, condition, or injury:
()  Are recognized as the prevailing standard and are consistent with generally

accepted professional medical standards of the provider's peer group:

(3)  Are provided in response to a life-threatening condition: fo ftreat pain. injury.
illness, or infection; to treat a condition which would result in physical or mental




disabilitv: or to achieve a level of physical or mental function consisient with
prevailing standards for the diagnosis or condition;

£5) There is no other egually eifective oonrss of treatment available or suitable foi the

person nseding the services which is more comgervative or substantiaily less

costly,

A county shail rely on the atiending physician's determination as to medical necessity of
hospital services unless evidence exists to the contraxy.

Section &. That chapter 28-12 be amended by adding thersto a NEW SECTION to read 23
follaws; _

Except for the costs of emergency hospital services, a county mnay adopt gdelines which
define the amounti, scope, and duration of medical and remedial services available (g cligible
persons and the basis for and extent of payments made to providers by counties on behalf of
eligible persons.

Section 7. That § 28-15-28 be amended to read as follows:
28-13-28. et A h()Spif.al may avail itself of the provisions of —§§-28443 27

ﬂlES chapter fo*_ pt_rposes of determxmng payment for hospztahza.t_on Of

the ratios of costs 1o L,harges for the hOSDHI:[;’-i.l'b ﬁsn,a.t year covered by the statement of costs. The
statement of costs shall be filed with the secretary at least annually, unles uch permd is

months.
Section 8. That § 28-13-29 be amended to read as follows:
28-13-29. .
for baspital services = :
may not exceed the actual cost of hospitalization as defined in subdivision 98-13- 27(1) _Oor an
amount established by the secretary of the Department of Social Services. whichever is less. The
amount established by the sccretarv Shall be based on medlczud

_pa.vment methodology g

same rates ',_'
Sectien 9. Thad
28-13-32.3
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S lidation shallba Siablishoa by ihe sermige To receive agsistance under this chapler for the cogts of
hsspitaﬁzation, a verson mugh be medically wmdigent ag defined in section 4 of this Act. The
person or semeone acting on behalf of the person shall apply to the person's county of residence
Tor assistance.
Section 18, That § 28-13-32.4 be amended o read as follows:

28-13-32.4.  An application made by a hospital on behalf of —B:F a medically indisent
person parsuant ta § 28-13-32.3 shail be submitted to the county auditor within one year of the
discharge of the indigent. The application shali include:

{1} The notice of hogpitalization ag provided 1 § 28-13-34 1

(2) The dates of hospitalization;

£3) Thie final diagnosis;
4} The cost of hospital services; and

{5} Any fmancial informatron _in the Dossessmn of ‘[h“ hcsm‘tal concerning the
patient or the responsible party, - s inchiding the
availability of insurance coverage —iflssvar
The county may not require the hospf[ai o prowae more information conceming such a

medically mndigent _person_than is contained in the application provided for in this section and

the release of information provided for in section 26 of this Act .

Section 11. That §28 -13-33 be amended to read as foliows:

t_mmpﬁ andﬁxc?ﬁt

case of nonemergency _'_ e _Care care , the county of residence —shal-
only to the extent that the board of county commissioners, in good faith, approves s
application for assistance. .If a county provides payment for nonemergency services, the services
shall be approved by the county before the serwces are ‘prowdcd To the extent ‘that the county
prowdcs payment to a hospital, the county S 1L
such! the expense as are provided by | siasste! | chapter 28-14 for the recovery of money expended
for the relief and support of poor and indigent persons.

Seetion 12. That chapter 28-13 be amended by adding thereto a NEW SECTION to read as

follows:

For purposes of determining medical indipence, the county shall establish an annual
income guideline for the person which is derived as follows:

(1)  Using the housing index established in section 13 of this Act,_determine the
housing index for the person's county of residence. Multiply the county index bv
three hundred six dollars, the median gross rent of residences in South Dakota in
1996;

2) U%lng the federal poverty guidelines established in 43 Federal Register 8 286
(March 4, 1996), determine the federal poverty level for the household size and
multiply that fipure by one hundred seventy-five percent; and

(3)  Add the results of subdivisions (1) and (2) of this section and multiply by twelve.

Section 13. That chapter 28-13 be amended by adding theretc 2 NEW SECTION to read as




followa:
The honsime index for each county 1s a8 follows:

HOUSING [DEX

COUNTY
_Aurgra 0.65
_Beadle 0.91
Bennett 0.86
Bon Homme 0.71
Brogolkings 0.96
Brown £.95
Brule .80
Buffalo A77
Butie | 091
Campbell 0.74
Charles Mix 0.65
Clark 0.72
Llay 0.95
Codington 0.92
Corson 0.47
Custer 1.03
Davison 0.90
Day_ 0.78
Deuel 0.79
Dewe 089
Douglas 0.69
Edmunds 071
- Fall River 0.89
Faulk 0.66
Grant 081
Gregory_ 0.68
Haakon 0.80
Hamlin 070
Hand 0.70
Hanson 0.96
Harding 0.70
. Huehes 1.03
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Section 14, That chapter 28-13 be amende edl by adding theveto 2 NEW SERCTICGHN {0 read as
follows:
For the pwrpose of defermining a household's income. the county shall consider all
sources of income. including the following;
{1} Compensation paid to houschold merbers for personsl services, whether
G@Slmated As ,quS.:: sﬂaﬂx wages, commissions, banw 01“ othemrloe

'g;f_@:_‘roféssion:'
(3)  Income fioin seascnal employment;
4 Ppnodu, pa ﬂgﬁ’ﬂ;’l “from pensions or retirement programs, imcluding social

security, veteranis' benefits, disability pavments. and inSurancs coniracts:

{5} Income from anmiities or tnists, except for a trust held by 2 ihird paty for the
benefit of the minor children of the housshold:

{6} terest, dividends, remts. rovalties. or other gain derived from investmenis or
capital assets:

(7}  Gain ot loss from the sale, trade, or conversion of capital assets;

(8)  Unemplovment insurance benefits and strike benefits:

{9) Workers' compensation benefits and settlements;

{10)

(1%)

Alimony and child support paviments received; and
School grants and stipends which are used for food. clothing. and housing buf not
for books and tuition.

A federal income tax return is the preferred source for determining earnings. If a federal

income tax return is not représentative of current earningg, the county may also reguire pay stubs

which include gross and net earnings.
Section 5. That chapter 28-13 be amended by adding thereto s NEW SECTION to read as

foflows:

For the purpose of determining a household's resources, the county shall con‘;lder all

rcsources including:

(1Y Eguity_value of the houschold's primary residence. excluding the homestead
exemption provided for in subdivision (2) of § 43-45-3:

(2}  Eaquity value of other real property;

(3}  Equitv_value of major recreational and other leisure equipment including

walercrafl, campers. recreational vehicles, all-terrain vehicles, and snowmobiles;
Eguity value, in excess of five thousand dollars. of all motor vehicles:

4

(5)  Personal assets. including cash in excess of one-half monith's income. stocks,
securities, accounts and riotes due the person or the person's household, cash
values of life_insurance policies, collectible judicial judgments in favor of the
person or the person’s household. and monetary gifts:

(6)  Equitv value of business property, including real estate, .equipment. and
inventory: and _ -
(7Y Equity value of household goods and personal property bevond that which is

reasonably essential for everyday living and self-support.

Equity value is_determined by subtracting an asset's outstanding indebtedness from its

fair market value.
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The county shal subteact fve thousgand dollars from the fotal of the household's
countable resoiirces to determine the household's adjustied resources.
Bection 16, That chapter 28-13 be smended hy pdding thersio 2 NEW SECTION to read as
follows:

A county is imancva ty YeSpOns sible only Im rho hospitalization expense. which is beyond
the pe zﬂon'u ability to pay. A person's ability to pav is deterrnined according o the following:
{ Detﬁrm_me the houseﬂolld‘ Onmbutmns Ior taacu SO(Lai bEC,LH‘l‘f mf-dlc,are and

=
e

‘taxes g ﬂimvtec to the amoumt o_f tﬂss Daﬁ,?able for :.he: .as*Lal mlmby
dependents in ihie househoid:

{2y  Determine the houschold's expenses, inecluding actual rent paid or scheduled
principal and interest pavments for s personal h.bicimce plud propeity. tax es 2ud
homieowner's insurance costs; sl uiilities: child ¢ave expenses related o work
schedules, grocery expenses up to the maximum allowed tnder the Tood SLamo
Program's Thrifty Food Plan as specified in 60 Federsl Register 2.733 (January
11, 1995). plug houschold supplies and toiletries; basic auto expens es aasolirie.
and upkeep: emplovee-paid health, life. and auto insurance navments mstallment
payments for medical bills: recurring expenses for medicine and mcdlcal care;

court-ordered child support and allmony peid; automaebile installmen payme nts
for one vehicle: clothing. reasonable in relation to the household's income; and

installment pavments. limited to necessary household items required by the
houschold to maintain the needs of everyday living and reasonable in relation to
the household's income:

(3)  Determine the amount of a household's discretionary income by subtracting the
sum of the househeld's contributions and expenses from the household's income

determined according fo section_14 of this Act Divide the amcunt of the
household's discretionary income in half and multiply the resulting amount by
forty-four dollars and ninetv-six cents. The result added to_the houschold's
adjusted resources determined according to section 15 of this_Act equals the
household's ability to pay the debt and constitutes the household's share of the
hospital bill. The amount of forty=four dollars and ninety-six cents represents the
amount of medical or hospital expenses which can be amortized. over sixty
months at twelve percent annual interest per dollar of payment.

The amount of the county's obligation is determined by subtraciing the amount of the
household's ability to pay from the hospital charges computed according to § 28-13-29. If the
household defaults on the payment of i3 share of the hospital bill. a hospital may not pursue a

collection action against the county for the defaulted pavment.
Section 17. That § 28-13-34.1 be amended to read as follows:
28-13-34.1.  If hospitalization is furnished to ran: a medically indigent person, the county is not
liable for the cost of Lsueh= , the hmpltahzatmn unless, within fifteen days in the case of an
emergency admission 'i" k- the
hospitalization is mallcd to the auchtor of the county The notice shall contain:
(1) The name and last known address of the patient or the patient's guardian;
(2) The name and address of the responsible party, if known;
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3} The name of the aitending physician;

{4y  The nature and degree of severity of the illness;

(5}  The anticipated diagnastic or therapeutic services requived;

(6} The location _at which the services are fo be provided,

{7y The estimated €65t of reimb -rvcmen* for the services; and

(3) A statement that the h@spital has Snenised-of, asked the patient or the responsible
party, if known, - _'_'_'ﬁ_"' whether the patw:nt i _has seived m any branch

of the military, is potentially eligible for Tndian Health Service benefits L ofisa

member of 2 Mative Arnerican tribe and _a statement of the information received
N response 1o - ine_ inguiry.

Section 18, That § 28-13-35 be amended fo vead as foliows:

fisal” In any casc of hosmtahzatmq of a medlcallv
countv throuszh any - cleued ofﬁcer or through an employee, may atrange for adequate and
 suitable_care of the person elsewhere. If the county motifies the hospital in ‘writing of ‘its
arrangement for the removal of the medically indigent person and the hospital urireaSonably fails
or refuses to cooperate in effecting the change, the county is not liable for any hospitalization
subsequent to the hospital's failure or refusal to cooperate.
Section 19. That § 28-13-36 be amended to read as follows:
28-13-36.  Nothing in - i precinde
this chapter precludes a_hospital and == a_ county from entering into zasyd:a reasonable and
suitable arrangement, contract . or agreement for hospitalization of medlcallg indigent pe
at other zand< nt rates than provided : under this chapter .
abrogates or fmpatrs any rights or remedies of cither such® . _the_ county or :suek
under any such arrangement, contract, or agreement.
Section 20, That § 28-13-38.1 be amended to vead as follows;
28-13-38.1. ©  Hospitals located outside : 1 South Dakota are eligible for
reimbursement from the county where the mcdmally Lﬂdlgcnt person has established residency
only if the hospital provides services whick are not available in “the-State o€ South Dakota or the
hospital is approved by the county of 4 residence of the medlca]lv indigent person - as
providing & reasonable or cost-effective service.
Section 21, That § 28-13-44 be amended to read as foliows:
28-13-44

the hospital

baskeeipiey wiloss the persontis- indigbntas The fact that an individual has filed a
petition in bankrmptey or has received a discharge in bankruptey under Title 11 of the United
States_Code is not admissible evidence in a proceeding under this chapter and 1nay not be

considered in making a determination of indigency.
Section 22. That chapter 28-13 be amended by adding thereto a NEW SECTION {6 read as

follows:
If an individual is indigent by desion. the individual is ineligible for medical assistance

under the provisions of this chapter and there may be no other criteria used to determine
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eligibility.
Sectiom 23. That § 28-13-30 be amended o read as follows: o
28-13-30.  The secretary of -heath- social services shall make such investigation as Jfie'dééas
necessary, and shall approve the statement of costs only if hefnésiess: the staiement is accurate,
complete and refiable as could reasonably be expectad, and that it disclo ases, as nearly as may be
reasonably determined, the ratios of costs to charges for the hospital's fiscal year covered by the
siaternent of costs, In granting approval, the secretary may modify any items in the statement a8
hafede  which require such modification and shall provide written notice of any such
madification to the respective hospital,
Seclion 24, That § 28-13-31 be amended to read as followe:
28-13-31. o staternent of costs, or amendment thereto, may take effect undil approved by the
secretary of “hesih' social services and the expiration of thirty days irom the filing thereof, and
thereafter, for purposes of - %%Js—ﬂﬁaﬁ}&—i% 36 isckisive: this chapier |, shall remain in full force
and effect until the next statement of costs, or amendment thereto, filed by the hospital pursuant
to § 28-13-28 is approved by the secretary. Any such statement of costs, or amendments thereto,
shall be a public record and be available for inspection at any time it behalf of any board of
county commissioners.
Section 25. That § 28-13-32 he amended fo read as follows:
78 13-32.  Any board of county commissioners may at any time file, with the secretary of
eatithl social services and the hospital concerned, objections in writing to any such statement of
cos.ts any items therein, or amended thereto, which chjections shall be passed upon by the
secretary.
Section 26. That chapter 28-13 be amended by adding thereto a NEW SECTEON io read as
follows:

If submitting a notice under the provisions of § 28-13-34.1, the hospital shall make every
reasonable effort to secure from the patient, and to include with the notice, a release of
information form which has been signed by the patient or the patient's authorized representative.
The form shall authorize persons, agencies. or institutions to release, to the county, the patient's
social gecurity number, the social security number of other household members, medical
information concerning the patient, and financial information concerning the patient or members
of the patient's household.

Section 27. That chapter 28-13 be amended by adding thereto a NEW SECTION to read as
fallows:

A county may review the need for emergency room treatment, an admission, a {ransfer, a
continued stay. or inpatient surgical services. At 1ts option, a county may request the Department
of Social Services to provide the needed reviews oil the county's behalf In either case. the review
shall be cenducted by or under the supervision of a physician ficensed under chapter 36-4. and
shall be consistent with generally accepied medical pracfice guidelines.

Section 28. That chapter 28-13 be amended by adding thereto 2 NEW SECTION fo read as
follows:

No county is liable for the pavment of any experimental procedures or experimental
modes of treatment provided on behalf of a medically indigent person.

Section 29. That chapter 28-13 be amended by adding thereto a NEW SECTION to read as

follows:
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Notwithstanding § 7-8-30. m any appesal regarding medical indigence, the circult cowst
may affine or remand for fuvther proceedings, or the cowrt may reverse or modify the decision 1f
substantial rights of the appellant have been prejudiced because the cownty’s findings, inferences,
conclusions. or decisions are:

(10 Inviclation of constitutional or statutery provisions:
{2} In excess of the stattory authority of the county:

2]
{3 Made upon unlavul procedure:

4y Affected by other error of laww;

5Y  Clearly ervoneous in Heht of the entire evidence in the record: ox

{8)  Cleasly nnwarranted exercise of discretion.

Section 38. That chapter 28-13 he amended by adding thereto a NEW SECTION to read as

el

fows:

_ If submitiing a bill o a county for medically necessary hospiial services piovided on
hehalf of a person who is medigally indigent. the hospital inust first demonstraté that it hag
exhangted all avenues of nayment including accepling reasonable monthly payments from the
person who does not have the ability to pay the hospital in one lump sum af the time of
discharge.

O
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Treaty of Fort Sully

Treaty between, the United Siates of America and the Yankionai Band of Dakota or Sioux Indians.
Concluded at Fort Sully, October 20, 1865. )

Art. 1 The Vankionai band of Daketa or Siouy Indians, represented in counct, hereby acknowledge
themselves to be subject to the exclusive jurisdiction and authority of The United States, and hereby obligate
and bind themselves, individnally and collectively, not anly to cease all hostilities against the persons and
property of its citizens, but to use their influence, and, If requisite, physicat force, to prevent other bands of
Drakota Indians, or other adjacent iribes, from making hostile demonstrations against the Government or
people of The United States &1

In 1866 old Fort Sully was temperarily under the command of the Department of the Platte befare being
assigned to the Department of Dakota in the new Division of Missours,

St

Fort Sully If

The later, or new Fort Sully, Established July 25, 1866. Tté-crection was begun in July, 1866, but it was not
completed until 1868. The site of the new fort 44°35'17"N 100°35'24 "W, in present-day Sully County, was

much miore suitable and healthfal than the old Fort Sully, Indeed, it was an ideal spot for a fort for defense.

It stood on an elevated plateau about 160 feet (49 m) above a wide and beautiful valley of the Missouri. Its
site was also about the same elevation above much of the surrounding prairie, This Fort Sully was for many
years one of the main military forts in Dakota. [2]

Location

Fort Sully was situated on the east bank of the Missouri River, twenty miles (32 Rm) belbw the mouth of

Cheyenne River; latitude 44° 30' north, longitude 100° 50" west, at an elevation above the sea of ahout 2,000
féet (610 m). The nearest town is Yancton, 300 miles (480 km) below by river. The nearest posts are Fort
Randall, 200 miles (320 km) below, and Fort Rice, about the same distance zbove. The post was about
halfway between the head of navigation (Fort Benton) and the meuth of the Missouwry, and is 1,480 miles

(2,380 km) above St. Louis. It is huilt on the "third terrace," alevel platean, 160 feet (49 m) above low-water -

mark, and about the same distance below the summit level proper. On the south the surface slopes rapidly
into & deep ravine, dry, except in early spring. On the west the descent is abrupt to the second terrace, a strip
one hundred yards wide, on which are the stables, granary, saw-mill, smithy, interpreter's houss, tavern, etc.
Stll further below was the river bottom, of varying width, frequently subject to overflow, moderately well
timbered and very fertile. Here the company and hospital gardens are situated.[o]

Latitude 44 degrees, 37 minutes; longitude, 100 degrees, 36 minutes, On the left bank of the Missouri river.

Pogtoffice and telegraph station at post. Nearest town, Springfield, Dakota, 220 miles (350 km) distant by -

wagon read, Yankion, Dakota, (terminus of the Dakota Southern R. R.), distant 262 miles (422 km) by land,
and 351 by Missouri river; Sioux City, Towz, 343 miles (552 km) distant by land. 575 miles (925 Jem) by
Missouri river.t4 » : ) : -

Description
T_’tl'e.—]_:nos‘fw was intended-for four companies:The men's quarters consist-of two huildings,-each 350 feet
(110-m) long by 17 feet (5.2 m) wide, placed end o end, with an interval of 15 feet (4.6 m), which forms the

sallyport. They are built of cottonwood logs, eovered with pine siding, are lathed and plastered, the ceilings

'httpS:Hen,wiktpedia.or-gfwikUF'ort__Sulfy_{Sc:ut]-l_DakataT " : : L ' i ' 204
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heing 12 feet (3.7 m) high. Transverse partiions divide the buildings into
dormitories, mese-rooms, kitchens, &e. The squad-rpoms measure 24 by
17 feet (5.2 m), are intended for 16 men each, allowing about 255 cubic ?_Dm;:;fmn:
feet (7.2 m3) air space per man. The experiment was tried for one , ; Cee
company of removing the partitions and throwing the small rooms into
one, but it was thought that this weakened the building too much. There
were no wash or bath-rooms. Ablution must be performed out of doors.
It was in contemplaton to build a piazza for each building The
dormitories were firtad with rough wooden double bunks in two ters.
The privies, ordinary earth latrines, are 75 yards distant. The ventilation
of the bartacks were very defective. There werg thrae sets of lanndresses’
quarters, in a avge one-story house similar to the officers' quarters.[8]

RS T .L;J_'L,ij =

[N

i
For officers’ quarters there are nine detached frame buildings, built of f
i

e [T Y o ey e

pine, on brick foundations, with collars underneath. Fach set has a back L =
building of one story, as a kitchen. All the rooms are lathed and pese = T
plasiered. Three of the houses are one and a half stories high, and -”-”’frf""‘mﬁ“-wi@lu_ww
contain each four rooms, a hall, store-roomnt, and pantry. Two cottages I

are of one story, while two others, of one and a half stories, are divided s Ermesempslpen 8

sach into two sets of quarters of four rooms. None of these quarters have  pian of Fort Sully

hath-rooms. The guard and prison-rooms are in the ends of the barrack.

building next the sally-port. The prisoners’ room is 15 by 15 feet (4.6 m).

The quartermaster's store-houses, two in number, measire 220 by 22 feet (6.7 m) and 120 by 24 feet
(7.3 m). The commissary's store-houses, also two in number, measure 228 by 17 feet (5.2 m) and 50 by 22
feat (6.7 n:L_).[i’i § s

The hospital was lacated near the brink of the ravine, to the scuth of th_é post.
History

22nd Infantry

7 years 1866-1873

‘Est.lnfan&ry

4 years 1874-1879

11th Infantry
9 years 1879-1887

In December, 1878, Company A, Eleventh Infantry, changed station from Fort Bennett (late Cheyenne
Ageney) to Fort Sully, October 1879 At Fort Stlly, D. T., Companies A and K of the Eleventh Infantry.

In December, 1879, the headquarters, band, and Companies G and I, Eleventh Infanfry, éhang'ed station
from Fart Bennett to Fort Silly, T, -~ T T T e

hitns: Hanwiklped z.orgmikifFert Sully {South Dakota) : ! i -3f4
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Tepruary 12, 1884, at Fort Sully a fire, originating accidentally in the quariers of Company A, Fleventh
Infantry, destrayed the quarters of Company A and the adjoining quarters of the band, Eleventh Infantry, the
past gnard-house, the store-rcom, one squad-room, orderly-room, and Ktchen of Company &, Eleventh
Infantry, and all except one squad-room and the mess-room of Company K, Eleventh Infantry. February 14,
Company A was transferred to Fori Benmett, temporar ily, for quarters, arriving at the latter post on the same
day. Distance traveled, 7 miles (11 km).

T Zih Ifantiy
12 years 1887-1804

On October 20, 1894, Major Gageby and Companies B, C, and D of the Twelfth Tnianiry leit Fort Sully en
route to Fort Nichrara, Nebraska leaving Fort Sully zbandoned.

Naotes

1. DAKOTA EXPEDITIONS OF SIBLEY AND SULLY

9 South Daicota historical coliections, Volume 1, South Dakota State Historical Soctety, South Dakota,
Dept. of Histary, State Publishing Co., 1902, 5

3. Flickinger, Robert Elliott, The pioneer history of Pocahontas County, lowa: from the tims of its eariiest

. “sefflement to the present time, issue 1991 of Weastern Americana, frontier history of the trans-Mississippi
West, 15650-1800, G. Sanborn, 1804

4. South Dakota historicaf colflscifons, Volume 8, ooutn Dakota Staie Historlcal Society, South Dakota Dept,

of History, 1914,
5. 7th lowa Regiment Cavairy
. Innis; Ben, Bloody Knife: Guster's favorife scout, Smoky Water Press, 1994,

7. Roster of the thirtieth Wisconsin Infaniry Volunteers: mustered in, October 18, 1862, Madison, Wis.,
mustered out, September 20, 1865, Louisville, Ky, M.J. Cantwell, for the Associaticn, 1896

&. Britich and foreign state papers, Volume 88, Great Britain Forsign Office, H.M.5.0., 1870,

g, Billings, John Shaw, A reporf on baracks and hospitals: with descriptions of military posts, United States
Surgeon-General's Qfiics, 1870.

o
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South Daleota Cases
Printed from Dakota DHse

JAMES ROANE,
Plaintiff and respondent,
V.
HUTCHINSON COUNTY,
Defendant and appellant.
(46 5.1 287, 167 M. W. 168]

South Dalkota Supreme Court
Appeal from Circuit Court, Hutchinson County, SD
Hon. Robert B. Tripp, Judge
#4233--Reversed

W. H. Glynn
Attorneys for Appellarit.

French, Orvis & French
Attorneys for Respondent.

Opinion filed April 2, 1918

[40 S.D. 298-209]
McCOY, J.

The aliegations contained in plainfiff's complaint show that on the 23Rd day of July,
1916, a freight train of the Chicago, Milwaunkee & St. Paul Railway Company was wrecked in
Hutchinson county, and that a large number of men riding on the top of the cars were seriously
injure as the result of said wreck; that each of the said 28 of said injured persons, at the time of
said Imjury, was, and ever since has been, without property and wholly insclvent, and that
nothing whatever could or can be collecied from either of them; that the physical injuries so
received by each of said persons were of such a character that prompt medical and surgical
attention was necessary; that each of said persons was on the same day of said wreck conveyed
to a hospital at the city of Yankton, in Yankton county, this state, and plamtiff was called upon to
professionally treat and [4e s.b. 300] care for each of said persons at said hospital; that plaintiff
rendered surgical attention to each of said injured persons at said hospital aggregating the sum of
3796; and that on the day of said accident one of the county commissioners of Hutchinson
_ county was informed of said accident and that said county would be expected to pay the expense
and care of said injured persons; that prior to the beginning of this action plaintiff, made an

1

Filed: 2/1/2023 5:50 PM CST Supreme Court, State of South Dakota #30152
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temized statement and claim for the ameunt of said professional services performed for and on
account of said injured persens, duly verified, and presented the same to the board of county
corrgsioners of sald Hutchinson oguuty; and that sald claim was rejected by sald board, which
refused (o allow the same or any past thereof. Te which complaint defendant county interposed a
general dermurrer on the ground that the samne does not siate facts sufficient to constitute a cange
of action. From an order overruling said demrurer the defendant appeals.

It is the contention of appellant that the obligation of 2 county to Tumich cave and relief
for poor and indigent persons found within such county 1s purely statutory, and that there is no
statite Taw in this state authorizing the payment by the county for services voluntarily rendered
by any cne in caring for such poor in the absence of an express or implied contract made, in the
manner provided by law, with the proper county oificers binding and obligating the county {0
pay for such services. We are of the opinion and so hold, that the appellant is right in this
contention.

Section 2761, Pol. Code, provides that the county commissioners of the several counties
of the state shall be the overseers of the poor within the several counties, and shall perform all
the duties with seference to the poor, within the respeciive counties, that may be prescribed by
law. As must be observed, this section of the statute excludes any and all persons, other than
county commissioners, from performing the duties of a county with reference to the poor.
Section 2763, Pol. Cade, provides that every county shall relieve and suppert all poor and
indigent persons, lawfully settled therein, whenever they stand in need thereof. This section, in
connection with said section 2761, fixes and casts upon the county the legal duty and obligation
of supporting and caring for the poor lawfully settled in such county, 140 s.0. 301] such duty to be
carried out and performed only by the county commissioners acting as overseers of the poor. It
will be observed that the complaint in question does not allege that the said injured persons were
lawfully settled in Hufchinson county at the time they were injured therein; but from the
allegations it appeals that these injured polities, on the 23d day of July, 1916, were riding on the
tops of freight cars composing the freight train incidentally passing through said county. From
comman knowledge and observation it may be inferred that such persons were not then lawfully

settled in Hutchinson county, nor inhabitants thercof, and that the duty of the county fixed by

statute found in section 2763 is not applicable o said injured persons, or poor of this class; and
we must look elsewhere in the statute to ascertain the statutory duty of the county in relation to
- caring for poor who are at the time not inhabitants of such county. There can be no duty resting
upon the county to care for noninhabitant poor unless prescribed by statute. Hamlin County v.
Clark County, I S. 1. 131, 45 N.W. 329. The only provision of our statute in relation to the care
of the poor who are not inhabitants of the county is found in section 2781, Pol. Code, as
amended by chapter 256, Laws of 1815, which provides as follows:

"It shall be the duty of the cverseers of the poor, on complaint made to them that

2
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any persen niot an inhabitast of thelr county is lying sick therein or in distress, ..
o examine into the case of such person and grant such temporary reliel as the
nature of the same may require.”

P

It nast be observed from a reading of this section of the stafuie that the saly authority
conierred, upon any one to act for the county in making examinaiion and caring for and graniing
temporary relisf to persons sick or in distress, found in such county, buf who are not then
inhabitants thereot, is placed in the hands, of the overseers of the poor. The respondent’s right 1o
recovery must stand or fall nnder the provisiens of this section of the statute. The lability of the
county to pay for serviees rendered in granting relief to such sick and disiressed perscns is
dependent upon an examination and granting such relief by the overseers of the poor. There does
not appear o be any provision in this statute for exceptional urgent cases, or cases where the
public officers failed to act, as in Maine, where it is expressly provided (4o £.5. 2023 by statute that
when officials fail to do their duty, any person may, after giving due notice, render assistance,
and the county shall be unable therefor. We have no such statute; besides, there is no showing in
this case that the board of overseers of Hutchinson county was ever notified or failed to render
assistance to the mjured persons in question. The atlegation of the complaint is that one of the
county commissioners of Hutchinson county was informed that the accident had occurred and
that his county would be expected to pay the expenses incurred in caring for said persons. There
is no showing that this notice was given at a time when said injured persons were in Hutchinson
county, or that the overseers of that county failed to perform their duties of making examination
and granting relief. There is no showing that the commissioners of Hutchinson county were ever
given or had any oppoertunity to make the examination or grant relief to said injured persons or to
perform their duties with reference to said injured poor, as provided for by the statute. Also, it

will be observed ihat the said injured persons were actually lying sick-and in distress in Yankton

county at the time respondent was called upon to care for them. It nowhere appears that the
oificials of Hutchinson county in any manner authorized or caused the said injured persons to be
removed to Yankton.

We are of the view that, when a poor person is found to be lying sick and in distress in
any particular county, for the purposes of granting temporary relief to him under section 2781 of

the statute it is wholly immaterial from whence such injured person came ar in what other county -

he may have contracted, his sickness, unless possibly it might be material to ascertain the county
of his legal residence. The fact that a train in passing through Hutchinson county accidentally left
the irack, thereby causing injury to indigent 'persons who were strangers to Hutchinson county,
and who were immediately removed to Yankton county for medical attention, would not render
Hutchinson county liable on the ground of statutory duty, in the absence of some action on the
part of the board of county commissioners of Hutchinson county authorizing or assenting to such
removal and care in Yankton county. Cerro Gordo Co. v. Boone Co., 152 Towa, 692, 133 N.W.
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532, 32 LRA. (NS) 161, Aon. Gas. 1813C, 79. I the overseers of the poor of Hutchinson
county had taken (4o 3.0, 3053 charge of these injured persons while they were 1 their county, and
for the purpose of granting and rendering assistance to them hed caused thewr removal to
Yankton county and had there requested respondent to care for them, then we would have a
different case; but there is no showing that anything of this nature ccourrad. Hence we are of the
view that the court erred in overruling the demurrer to the complaimt.

n Hamlin County v. Clark County, 1 8. 131, 45 N.W. 329, this eourt held that Clark
county was not liable for care and attention rendered 1 caning for a resident of Clark county who
was temporarily in Hamlin county. In that case it was contended by appellant that no right of
action existed at coramon law by one municipality against another to recover for temporary or
other relief fumished a poor person while out of the county of his settlement, and that as no
remedy was given by our laws in such cases no right of recovery existed.

It was urged on the part of respondent that, though our statutes had mot in terms provided
for the repayment of expenses so incurred, it had made it the legal duty of the county to relieve
and support all poor and indigent persons lawiully setiied therein, and that consequently there
was an implied promise on the part of a county to reimburse another county for the expense
incurred in furnishing temporary relief to a person who had legal residence in the former county.
The holding in that case was with the appellant that no statute existed authorizing such payment.
It would certainly seem, therefore, that, if a county was not obligate to pay for care and Keeping
of a legal resident of the county while temporarily absent in another county, no liability could
exist for the payment of services rendered in caring for one who was not an inhabitant of the
county at all. These views seem to be sustained by ample judicial authority. St. Luke's Hospital
v. Grand Torks County, 8 N.ID. 241, 77 N.W. 598. In that case the court said: '

"It being necessary, then, to render a ¢county liable as a debtor for aid furished
to a pauper, cither that there be a statute authorizing any person fo give it at the
expense of the county, or that it is extended pursuant to the request of some one
having authority to act, it is plain that, in the absence of both, the complaint did
not state a cause of, action." [40 $.D. 304] '

In the case of Moon v. Board, 97 Ind,. 176, the Supreme Court of Indiana said:

"A claim against a county for services can exist only where there is a confract, or
where there s a statute providing ... and duecting compensation. No person can
voluntarily perform services for a county, and demand compensation, except in
cases provided by statute, and one who demands compensation for services
rendered to a county must show a contract made under due authority of law with
the proper officers, or else show a statute making provision for such services.”
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In Miller v, Somerset, 14 Mass, 386, and in Kittredge v. Newbury, 14 Mass, 448, the
Supreme Court of Massachusetts said:

"Since towns are not liable by the common law {o support paupers, no
compensation ¢an be recovered for a surgical operation performed on a pauper
without application o the overssers, even where the operation is immediately
necessary.”

The following decisions also sustain our holding in {his case: Hull v, Ugeida Go, 19
Johns, (NY) 259, 10 Am, Dec, 223; Morgan County v. Seaton, 122 Ind. 521, 24 N.E. 213, Cerro
Gorde Co. v, Boone Co., 152 Jowa, 692, 133 N.W, 132, 39 LR.A. (NS) 161, Ann. Cas. 1913C,
and note.; Patrickv. Boldwin, 103 Wis. 342, 85 N.W. 274, 53 L.R.A. 613. Tn Cerre Gordo Co. v.
Boone Co., supra, being a case n prineiple identical with this, the Supreme Cownt of fowa held
that a county is under no implied duty to reimburse another for expenses imcurred in relief of
paupers wio first become in need of aid within its borders; that to render a county liable for aid
furnished to a pauper it must be supplied at the instance of the officers designaied by statute to
have charge of the poor.

From the provisions of section 2781 it is clear that it is only temporary relief that 1s
authorized to be furnished by the overseers, upon complaint made to them, where persons are
founc lying sick and in need of such temporary relief that the overseers are authorized to charge
the county in the case of nonresidents. It is only for temporary rehef that the overseers are
authorized to charge the county in the case of nonresidents. In this case it cleanly appears that
temporary relief was in fact actually furnished by some good Samaritan, [4e 5.0, 308] other than the
overseers of Hutchinson county, who in seeking such temporary relief removed said injured
persons to a hospital in Yankton county, and, so far as shown by the record, without the
knowledge or consent of the said overseers. These injured persons were so removed beyond and
outside of the jurisdiction of Hutchinson county and the overseers thereof. The decisions herein
cited sustain the proposition, under statutes like section 2781, that where some one else, other
than the overseers, furnishes the temporary relief that might have been furmished by the
overseers, but was not, the county cannot be charged for such temporary relief vohuntarily
fumished by some other person, however humane might have been the act of such other person;
that the county can only be charged by and through the acts of its Overseers amounting to
express or implied authorization of the temporary relief. No such authorization seems to have
been made in this case. There 1s no provision made for urgent cases by section 2781, or any other
provision of our statute law. The Massachusetts cases, supra, are clear and direct on this peint;
that is, that provision for urgent cases cannot be read into the statute by the court; this being a
case where there must be some statutory authority for charging the county where relief was
fumished a nonresident person by some one other than the prescribed county officer.

5

58



south Dakets Cases
Pririted. from Takata Tise

“he order appealed from is reversed, and the causs remanded for further vrocedurs n
s 2 =
hz-rmony with thi& decision.

WHEITING, P, £, and GATES J. fconcurring specially).

As we read the majority opindon, it holds that, regardless of the apparent necessity of
remmoval to Yankion county, regardiess of any imminent or actual danger 1o the patient's Life that
might result from delay, and regardless of neglect or refusal to act on the part of the overseer or
overseers, of the poor, a surgeon giving aid to one who is unable o pay for such services cannot
recover of the county wherein he lay injured.

With possibly one excepticn (Maine) the courts recognize a fact which every humane
people should be glad to proclaim, namely, thai there is a moral obligation resting upon society
to care for the needy and helpless in its midst, and this regardless of whether the unfortunate has,
a legal settlement in the particular political subdivision where he may chance to be sitvate. On
the 40 5.0. 306] other hand, the, courts are unanimous, we think, in holding that it is only by virtue
of statute that there can exist a legal duty. So holding it would seern that some courts have placed
the statutory method for invoking the execution of the duty ahead of, and of more importance
than, the duty itself, and so doing have seemed to hold that there can be no legal duty upen
which a legal liability can be predicated without there be an express contract entered into in
accordance with the statute. In this it seems to us that such courts have erred. That our statute
creates a legal duty upen the county to give aid to a proper party regardless of the place of his
settlement was fully recognized in Hamlin County v. Clark Couniy, 11 S.D. 131, 45 N.W. 320
Such statutes, being enacted in the interests of humanity and mercy, should receive a liberal
construction so as te carry into effect their humane and beneficent objects. Ogden v. Weber Co.,
26 Utah, 129, 72 Pac. 433.

In the majority opinion there is cited the opinion in the case of Cerro Gordo Co. v. Boone
Co., 152 lowa, 692, 133 N.W. 132, 39 LR.A. (NS) 161, Ann. Cas. 1913C, 79, and the notes
thereto attached. The opmion in that case in ne manner deals with the question of the right of one
to afford relief in an emergency case and to collect compensation without previous contract with
or authority from an overseer. The notes do go into this question. The authar of such notes makes
the statement that: ' '

"Without one exception, the cases seem unanimously fo hold that the existence
of an emergency rendering relief necessary before proper steps can be taken to
charge the public, or the refusal of relief by public officers, gives a person
furrishing relief no right to compensation in the absence of statutory provision
for such case."
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Arn exarminadion of the authortties eited in such notes discloses that the large majonty thereof do
not suppott the law as above stated.

Upon the other hand, the author of such notes is absolutely wrong n his statement that
there ie but one authority supporting what we believe to be the correct law. We belteve the law to
be that, when the staiste mmposes a legal duty, and there is such an cmergency as prevents the
petting of an express contract, or 1o $.0. 307 the proper authorities refuse or neglect o performm
the legal duty, there arises an implied promise, founded on the legal duty, to pay for necessary
services. This has been held in numerous decisions vpon statutes which, like ours, impose wpon
some official the task of canving cut the duty. We can do no better than to refer to opinicn's so
holding. A reading of the facts upon which snch opinions are based, and a comparison of the
wording of particular statutes involved with the wording of our statuie, satisfies us that these
opinions are exactly in point, and that the overwhelming weight of authority supports the rule of
faw for which we contend. Board of Com'rs v. Denebrink, 15 Wyo 342, 89 Pac. 7, 9 L.R.A. (NS)
1234; Newcomer v. Jefferson Twp., 181 Ind. 1, 103 N.E. 843, Ann. Cas. 191613, 181; Robbins v.
Town of Homer, 95 Minn. 201, 103 N.W. 1023; County of Christian v. Rockwell, 25 Ill. App.
20; County of Clinton v. Pace, 59 Hl. App. 376; County of Madison v. Haskell, 63 1ll. App. 657,
Trustees v. Aaron Ogden, 5 Ohio, 23; Board of Sup'rs v. Gilbert, 70 Miss. 791, 12 South. 593.

Being of the opinion that the complaint was insufficient to state a cause of action even
under the law for which we contend, we concur in the result announced in the majority opinion.
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HAMLIN COUNTY,
Flaintiff/Responderit,
5.

CLARK COUNTY
Defendant/ Appellant.
(LS 131, 45 N.W. 329]

South Dakdta Supreme Court
Appeal From Dhstrict Court, Codington County, 5P
Hon. James Spencer, Judgs.
Heversed.

Wilhiam MeGann, S. B. Van Buskirk
Attorneys for appellant.

J. P, Cheever, W. 5. Glass
Attorneys for respondent.

Argued Feb. 14, 1890; Opinion filed May 12, 1850

[1 8.1 132, 133]
CORSON, P. J. -

The defendant and appellant appeals from a judgment rendered against it and in favor of
plaintiff, reversing a decision of the board of county commissioners of Clark County,
disallowing plaintiff’s claim for the expenses incurred by the plaintiff for relief furnished one
Luther, who had a legal settlement in defendant county. The facts as found by the referee, to
whom the case was referred, are in substance as follows: That on the 13th day of December.
1881, one Charles Luther, a resident of Clark County, and then temporarily residing in Hamlin
County, fell from the roof of a building upon which he was at work, breaking his leg, and
recetving other injuries; that on the day following complaint was made to O. C. Swiflt, chairman
of the board of county commissioners of Hamlin County, that sald Luther was lying in said
county sick and in distress, without friends or money, and that he was not a resident of said
county; that said Swift examined said case, {1 s.0. 1341 and found the complaint to be true, and

granted, as such chairman, such temporary relief as the nature of the case required; that said -

Luther was a poor person, virtually without money and absolutely without iriends; that said
Hamlin County caused necessary surgical and medical aid and attendance, and also nurses,

1
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clothing, and bosard, to be furnished him fo the amount of $680.53, and that the velief so
fummished hin was reasongbly worth that sum, and that the same was allowed and paid by gaid
Hamlin county; that such relief was furnished said Luther watil March 31, 1285, when ke was
removed 1o said Clark County by said Hamlin County, and that satd remaoval of said Luther was
made as soon as it was safe to his health and life to do so; that scen after the njury to Luther
notice wag given by said Hamlin County to said Clark County of his condition, and thai relief
was being furnished him by said Hamlin Coumty, and that he had a legal settlement in said Clavlc
Conmty; that said Clark County made no provision for said Luther while he was so bemg religved
by said Hamlin County, and refused to remove him, and that so order for hig removal, as
provided by the Compiled Laws, was at any time applied for or obfained by the overseers of the
poor of said Hamlin County, The findings of fact, reporied by the referee, were adopted by the
court, and upon them the court stated as its conclusions of law that the defendant was liable to
the plaintiff for the amount so expended in the temporary relief of said Luther, and entered
judgment for plaintifi as before stated.

The appellant has assigned numerous errors, but the view we take of the case only
renders it necessary to consider one, and that is as follows: “The court erred in giving judgment
against the defendant in this aclion, for that, even though all. the findings of fact are true, the
plaintiff is not entitled to judgment herein.” The question, therefore, presentsd for our
determination 1s, is Clark county legally liable, for the relief so furnished to the man Luther, to
‘Hamlin county, in the absence of any express provision of the Comptled Laws creating such
Liability? It is contended by the learmned counsel for appellant that no right of action existed at
common law, by one municipality {1 8.0, 135] against another to recover for temporary or other
relief finnished a poor person while out of the county of his settlement, and that, as no remedy is
given by our Compiled Laws in such a case except that provided in Section 21353, no right of
recovery exists. It is urged on the part of the learned counsel for the respondent that, though our,
statute has not in terms provided for the repayment of expenses so incurred. it has made it the
legal duty of the county “to relieve and support all poor and indigent persons lawfuily settled
therein,” and that, consequently there is an implied promise on the part of a county to reimburse
another county for the expenses incurred in furnishing temporary relief to a person who has a
legal settlement in the former county. The Secticns of the Compiled Laws bearing upon this
question are as follows: § 2143 provides:

“BEvery county shall relieve and support all 15001‘ and indigent persons lawfully
settled therein whenever they shall stand in need thereof.”

Section 2152 provides:
“Whenever any person entitled to temporary relief as a pauper shall be in any

county in which he or she has not a legal settlement, the overseers of the poor

2
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thereof may, if the same is deemed advisable, grant such relief by placing hir or
ner temporarily in the poor-house of such county, if there ke one; but if thers be
no poocr-house, then they shall provide the same relief as is customiary In cases
where a legal settlement has been ohitained.”

Section 2153 provides:

“Upon complaint of any averseer of the poor any iustice of the peace may issue
his warrant, directed to and to be executed by any constable, or by any cther
persan therein designated, to cause any poor person found in the county of such
overseers, likely to become a public charge, and having no legal settlement
therein, 1o be sent and charged at the expense of the county to the place where
such person belongs if the same can be conveniently done; but, if he or she can
not be removed, such person shall be relieved by said overseers whenever such
relief is needed.” '

Section 2161 provides:

“It shall be the duty of the overseers of the poor, on complaint made to ther that
any person not an inhabitant of their county is lying sick therein, or in distress,
without friends or money, so that he or she is likely [1 s, 13g to suffer, to
examine intc the case of such person, and grant such temporary relief as the
nature of the same may require; and if any person shall die within any county,
who shall not have moeney or means necessary to defray his or her funeral
expenses, it shall be the duty of the overseers of the poor of such county to
employ some person ta provide for and superintend the burial of such deceased
person; and the necessary and reasonable expenses thereof shall be paid by the
county treasurer upon the order of such overseers."

It will be observed from an examination of these sections that it is made the duty of the
county—first, to relieve and support all poor and indigent persons lawfully settled therein;
second, to relieve, temporarily, poor and indigent persons, not lawfully scttled therein, but who
stand in need of aid therein; third, to grant temporary relief to persons not inhabitants of the
county, lying sick or in distress therein, without fiiends or money; and, fourth, that authority is
given the county to remove, on proper proceedings taken, poor and indigent persons, liable to
become a public charge, to the county in which such persons have a legal settlement. It will be
further observed that in the sections cited, except Section 2161, “poor” or “poor and indigent”
persons are referred to, while i the latter section the words “any person” are used as designating
the persons entitled to temporary relief under that section. This latter section, therefore, seems to
contemplate that persons who are not in the class designated as “poor and indigent” persons may,
from accident, sickness, or other misfortune, require temporary relief in a county of which such

3
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persons rmay not be inhabitants. It is guite clear from the findings of the referee in this case that
the man Liuther was within this class, and that the temporary relief fivnished him was under the
provisions of the latter section. The legal duty imposed upon a county to grant temnporary relief
to such persons, as are designated in Section 2161, is quite as obligatory nnon the county as the
duty mnposed of relieving all poor and mmdigent persons Iawiully settled therein. The duty, in
cither case, 1s 1mpossd ko positive terms. The legal duty of 2 county to relieve and support the [
5.0. 1371 poor and indigent lawlully setiled therein seerms to be linaited te the poor and indigent
withini the couniy, there being no pro-visions in the law requiring a county te provide for ifs poor
outside of the county; and & county, neither upon neotice or otherwiss, is requived to remove a
person having a legal seitlemment therein from a county where he is, or is liable to become, a
public charge, but such duty of removal is imposed upon the county in which such person may
be. In our opinion the legal duty to furnish temporary reliefl fo a person sick or in distress, and
without friends or money, is imposed upon the county, in addition to the duty of providing relief
and suppoit for its own poor and indigent, and is placed as an additional burden upon such
county. This is quite apparent from the fact that no provision is made for reimbursing a county
for the relief so furmished, and that no provision is made for any notice to be given to the county
in wiich such person has a legal settlement. That this is the proper construction of our statute is
confirmed by the further fact that in adopting a system of poor laws our legislature has followed
substantially the system in force in the State of Indiana, in which no provisions are made for
reimbursing municipalities for the expenses incuired for relief furnished in cases like the one at
bar, in preference to the system in force in many of the states, where provisions are made for
such reimbursement, and the method of proceedings to enforce the remedy are fully and
specifically pointed out. If we are correct in our construction of the statute, Hamlin County has
furnished no relief to the man Luther which it was the legal duty of Clark County to have
furnished. It has only furnished the relief legally imposed upon it, to furnish to one lying sick and
in distress, without friends or money, therein, though not an inhabitant of that county. The
obligation or duty of a county to relhieve and support the poor and indigent is purely statutory,
and to make a county liable the case must fall within the liability created pursuant to and in the
manner prescribed by the statute. Coolidge v. Mahaska Co., 24 Iowa, 211; Mitchell v. Cornville,
12 Mass. 333; Miller v. Somerset, 14 Mass. 396; Kellogg v. St. George, 28 Me. 255; Ives v.
Wallingford, 8 Vi 224, There are [t s.0. 13g] none of the elements of a contract, express or
implied, in a demand for the support or relief of the poor. The liability, if any, originates solely in
the positive provisions of the statute. City of Augusta v. Chelsea, 47 Me. 367. The duty of
supporting the poor, aiding poor people, or those temperarily requiring assistance, may be
imposed by the legislature upon counties or towns in such manner as it may deem expedient.
There is no question of moral obligation invelved, nor any guestion of absolute right as between
the counties. Tt is simply a question of public policy, and, being such, is entirely within the
control of the legislature. ' '
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We are therefore of the opimion that the judgment in this case should be reversed,
Judgment reversed, with lustructions to the cowt below to conform its canclisions of law to the
views expressed in this opinion, and ¢ render judgment on the findings in favor of the defendant.

All the judges concurving, except Benneit, I, who 4id not sit in this case, nor take any
part in the decision,
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178 SUFREME COURT OF IHDIANA,

Woon v, The Beard of Uommustcrexs of Howard Jounty,

Y T R.Opet tustroction may he obtained by apav
3¢, ana a jodgment will not be reversed ¢zoept fox
‘i:ﬁjurigus BrYOL, wh eh we do nob find in ¢his record.

Pur Jugrawm.-—Upon the foregeing opinian, the judgment
iy ax_u,r*aeﬁ ab the 00sts of the appellants.

Filsd Sapt. 16, 1 885':

Ifo, 11,624,

"N*cm\‘r @, TE,J Boary oF CoOMVISSIONERS OF DOWARD
{omETy,

Oomnmey ComrssroNers.— Claim for Services.— Contract, —One claiming for
services renderved to a county must show a coniract under due anthority
of law made with the proper officer, or else a statutory provision for such
sexvices.

Sams.—dwhordy (o Contradt.—Agents—The general, thongh not unlimited,
guthority to contract for a county, is vested in the board of commis-
sioners under the statute, buf other agenils are named in certain cases.

Dratwaen— Piewers.— Appoiniment of Surveyor.—~Services.— Compensation.—~
Statute Construed.—If the viewers appointed under the drainage act, sec-
tion 4285, R. 8, 1881, have authority to employ a surveyor, such employ-
ment is Timited to the terms and purposes specified in the act. As thelr
suthority is not general, and it is at the utroost limited to the appoint-
ment, and does nol authorize them to indicate the work nor fix the com-
pensation, the statute fizes both. It does not authorize the surveyor to
examine the records or prepare report of viewers,

S a3rE — Poidtioners,—Lund- Owners—Bection 4274, R. 8. 1881, requires the
petitioners for the establishment of a ditch fo obiain the names of Iand-
owners.

PrAcwon.—vidance~—New Triel-—A Snding oun the evidence can onuly be
reviewed where there i3 a motion for a new trial,

Sanm.— Costs.—Appea] from Commissioners.—Judgment.~ Precumption.—Where |

the record does not show thai the judgment on appeal was a different

 judgment from that given by the board of county commissioners, no
ervor in taxing appellant with the costs appears. Presumptions in favor
of the trial counrt must be overcome.

From the Howard Civenit Court.

J. 0. Blacklidge, W. E. Blacklidge, M, Bell and W, . Pur-
dum, for appellant.
M. Garrigus, for appellee.
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Fioen v The Board of Commissioners of Howard Jounty.

Ezzrorr, O. J—The appellant claims that she appelies is
indebied to him for services vendered as a surveyor in pro-
eeedings to establish a ditch, and fn his complaint sets forth
eeveral items ; some of these were allowsd, and others, on me-
tion, were shriick ifrom the complaint. The vejested items
‘were fov services i examining the record ¥ asscertain the
mames of owners of lands adjacent 1o the proposed diteh, and
for services In preparing reports of the viewers.

A claim against a county for services can exist only where

there is o contrach, or where there is a statute providing for |

them and directing compeunsation. No person can volnn-
tarily perform services for a county and demand compensa-
4lon exceph in cases provided for by siatute, and one who de-
mands compensation for services rendered fo a county must
show a contract made under due authority of law with the
proper officers, or else show a statute making provision for
such services. The vight to a recovery is not made ont by show-
ing the beneficial character of the services, but the claimant
must also show either a contract or a statute making provi-
slon for such services. It must also be made to appear in
cases where a contract is relied on, that the contract was
within the scope of the authority of the officers or agents who
-assumed to make it.

The geneval authority to contract on behalf of the county
iz vested in the board of commissioners, and that body pos-
sesses extensive, but by no means unlimited, powers. MNzon
v. State, ex rel., 96 Ind. 111, The authority of the board is
that can‘%errec'l by statute, and it is, as a general rule, the an-
thorized representative of the county in the matter of mak-
ing contracts for services, although there are cases whers the
authority is conferred upon other agents, In the present in-
stance the contract with the appellant was made with viewers
appointed under the drainage act, and conceding that the au-
thority to employ a surveyor is in the viewers, a point we
do not decide, still it is clear that they can do ne more than

Vor. 97.—12 .
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Moon v The Board of Commissionsrs of Howard Oounty.
3

Fe)

employ hilm voder the ferme and for the purposes specified
in the statuie. As the viewers have no general pewers upon
this cubject they can do oaly what the statute divects, and
thas, at the utmost, is to appoint the surveyer. “What ser-
vigces he shall pecform, and what compensation he shall re-
seive, can mot be fized by the wiewers, for shelr authoxity,
grauting it to go that far, terminates with the zppointment.
Tt is. evident, therefore, that no recovery can be hsd upon
the gronad that the yviewers designated the servicesand prom-
ised compensation.

The statute provides what services the surveyor shall per-
form, and designates the rate of compensation. The pro-
visions of the sct are, perhaps, not altogether clear, and, in
some particulars, are incomplete, but we can not supply defi-
ciencies nor remedy defects; we must act upon the statute as
it exists, and not as it might seem to us it should be. Coun-
gel’s arguments as to what should be in the statute might
have weight with the Legislature, who can change the law,
but they can have none with counrts, who are bound by what.
has been enacted. We are, therefore, to ascertain what the
statute is. The only provision regarding the duties of -the
surveyor that we have been able to find is in section 4286
(R. 8. 1881), but we find nothing in that section, even whean
construed with the atmost libérality, that makes it the duty
of the surveyor to examine the records or prepare the re-
poris of the viewers. That section provides that the sur-
veyor shall assist the viewers in cerlain matters and shall
wake all caleulations, measnrements, estimates, and do such

other work as pertains to his profession, as is necessary for

the information of the viewers, but we find nathing in it
providing that the surveyor shall prepare the report. It is
his daty to do all ‘the work pertaining to his profession and
requiring professional skill and knowledge that may be nec-
essary to supply the viewers with sufficient fonndation for
their judgment and report, but it is not his duty to make out
the report itself. Nor is there anything in the section that
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fes it the duty of the surveyor to obtain the nsmes of
land-gwners, aod the provisiona of ‘sechion £374 in ferms
casts that duty upon the petitioners for the establishment of
the dz’-.,ch. We are not requ nired to decide what 1% is neces~
sary for the surveyor to do in agcertainiog ‘?act in the Hne
his profession for the information of the viswers, for ne such
guestion is before ns.  Whas we do dacide is tE "t the surveyor
is not charged with the duty of preparing the reports of the
viewers or of aseeriaining the names of the land-ocwners.
This is the question, clearly defined and plainly marked, that
is presented by the culing on the metion to strike ond. The
iterns rejected ave for serviees in making the reports and for
examining the record to ascertain the names of land-owners,
and not for supplying the viewers with information and facts
within the line of the appellant’s profession ; on the contrary,
the items left standing cleavly indicate that for professionsl
services rendered in ascertaining and Lﬁpartlng such informa-
tion @ recovery was awarded.

The duties of the sarveyor are fixed by the statute, and it
is only for services performed in the discharge of such du-
ties that he is entitled to compensation, The statute is care-
fully worded, and so worded as to strictly confine the com-
pensation for services performed under it.

A finding on the evidence can only be reviewed where there
is a proper motion for a new trial, and here there is no mo-
tion at all.

We can not say that any error was committed by the court
in taxing appellant with costs, for the reason that there is
nothing in the record showing that the judgment on appeal
was not the same as that rendered by the board of commis-
sioners. [Fresumptions are always made in favor of the rul-
ings of the frial conrt, and the appellant who impugns them
must affirmatively show facts overcoming these presumptions.
£t is true that the appellant testified that his claim had not
been paid, but this is far from showing that it had vot been
allowed. Indeed, the fair inference from the record is that

i
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Bomh&s ¢ al. v. The Hontingion Boilding, Loan and Savings Association,

u allowance had beer made covering all the items of the
complaint except those which we hold not recoversble, and
titis cor rrﬂspoucis with appellant’s statendent in his brief; at all
events we are unable %o see any sfivwative fact impugning
the valing of the sourt. Judgment affivmed.

. 2%, 1884,

-

Tiled Hent

I
i

)

i & : ) Mo, 13,108.

BorogUs B AL ». TEE ZoNTINeTOoN Buinpiwe, Losw
AWD BAVINGS ASSOCIATION,

Praovios.—Motion to Hrike Oul Interrogatories.—Bill of Brceptions—A mo-
ton to strike ouf interrogatories, and the raling thereon, must be em-
braced in & bill of exceptions to save the question on appeal.

Bamm—New Trial.—Where error is assigned upon the overruling of a mo-
tion for & new frial, and the grounds stated in the motion are excessive
damages, insufficient evidence, finding contrary to law, and error in
a.dmitting testimony, and there is no bill of exceptions filed, no guestion

" is presenied.

po Masrer CovMIsSIONER.— Bvidence.—Bill of .Dwepiwns ~~Practice—Bvidence
admiited before a commissioner is not before the court unless preserved
by bill of exceptions or by the commissioner in his report.

Samp,-— Testimony.— Becord.~—A motion to make the testimony taken be-

: fore a commissioner part of the record must be made before the court, on
request, has acted upon the report and made a finding and judgment.

Bavm.—Fvidence—EBeport,— Waiver.—Where the cause was referred lo =
speclal commissioner to report the facts and the evidence, and the facts
alone were reported, the court might, ou motion, or ab its own instance,
have required the commissioner to report the evidence; but where such
action was not taken the error is waived.

Samn—Bhidence befors Commdssioner.—A judge has no power fo sign a hill

- of exceptions containing evidence taken before a commissioner; but not
brought before the conrt in s proper manner, and which was not hefore
the court when the conrt made its finding upon the facts as reported by
the commissioner.

Sawrm~—Submission to Court.—Conclustons of me.«-—JWhe re the commissioner
reports his facts without the evidence, and the Issues are submiifed to
the court for trial upon the findings, the court ean not be reguired to
gtate conclusionz of law thereon, aud such coneclusious, if stated, are
surplusage.
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claims too much and the plalntifi concedes teo little. In
view of cur conclusicns slready anmomnced, it hecomes un-

mecessary for us to find definifely upon it If the full
amonnt elaimed by defendant were allowed, it would still
ieave a resovery to the plaintiff of sbout $1,280 as of the
date of the trial below and inclading one yesr’s intevest.
The amount sllowed by the trial court is $1,247,

The plaintiff has not appesled, and be cannol recover
a large: judgment here than he obtained in the court below.
Tt is sufficient to say, therefore, that hs is entitled to the
amonnt awarded him by the trial court.

The decres entered helow is thevefore affirmed.

[R

Crrro Gozvo Couney, Appellant, v. Boowr Cornry.

Poor persons: RELINF: sSTaATUTORY Provisions, Legal liability for
1 care of the poor is governed entirely by statute, and a county
can only be charged with ‘such expense by a compliance therewith,

Samie: TRANSIENT PGOR: RECOVERY FOR CARE. The statutes do not pro-
2 vide for relief to transient paupers, and recovery therefor must
be based upon some promise to pay, either express or implied,
and must be established by satisfactory evidence, Mere failure
of one county to.provide such relief is not a circumstance tend-
ing to establish its Iiability to another county for aid furnished:
Nor will the fact that officers of one county furnished a transient
poor person with iransportation to another counly constitute the
basis for an implied contract to reimburse the latter for such aid.

Appeal from Story Districi Courf.—How. O. G. Laum, |
Judge. '

WroNEspAY, Noveveer 15, 1911,
Agrion to recover expenses for care and medical treat-

ment of 2 nonregident pauper resulted in the dismissal of
the petition. Plaintiff appeals.—A firmed.
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Fitchpatricl & Me0all, . 0. Robinson and Robi. M.
Witwer, for appellant. ’ :

Herpel & Oederguist and F. H. Addisen, for appellee.

LapD, Jo--~In January, 1808, William E. Wood, after
examining the tirber on an island in the Des Moines river,
nesr Hraser, with a view of confracting %o cut it, broks
throngh the ice and wet his fesh. Being mnable to find
a lodging place, after walling several miles, he crawled into
a straw sback, and vemained during the night. Tn the
moraning both feet were frozem. After walking two or
- thres miles, he caught a ride into Beorne. Ho then had
but $1.50, and after procuring a lunech ingunired for a
physician. Being advised hy the chief of police that the
- county physician was out of town, he remained at the police
station until the next morning, and at about 11 o’clock a.
m. was examined by the county physiciam, who seems to
have properly dressed his feet, and said he “would have
to get him into a hospital,” Upon his refurn to the station,
J. W. Keigley, a member of the board of supervisors to
whom had been assigned the duty of looking after the poor
- In that vieinity, conversed with him congerning the care
of his feet, and was told by Wood that the county physician
had said he would get him into a hospital. To this the
officer responded, “Did he say that?’ His feet were pain-
ful throughout the day (Sunday), and at about 11 o’clock
a. m. Monday the county physician, in response to a mes-
sage, opened one or two blisters and dressed his feet again,
and upon ascertaining he had formerly lived in Wisconsin
inguired if he wished to return there, and said he wounld
talk with the supervisor about it. At about B oclock in
the afternoon, the chief of police informed him, “We are
going to send you away on the 5:30 train,” tock him to
the depot, and gave him a tickel to Wevada, the county seat
of Story county. XKeigley paid the chief of police the
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forty-sight cents expended for the ticketl, and thereafier was
reimbursed by the county on claim presented. Upon
reaching Mevada, Wood cbtained food, and slept that night
in a livery stable. In the morning the city marshal, afler
building & fire, took him to the city hall, where he was
sxamined by a local physician and his fzeb dressed. In the
gvening, money was raised by the marshal, from which
he bought ham 2 ficket to Mason City, and furnished
him money to pay his way to Wisconsin, [le wwas pub
aboard the traim, and arrived at Mason City the mext
morning i a condiflon such as to preelude proceeding
favther. At the Instance of the humane officers of that
county, he was taken to a hospital, and accorded the con-
sideration and given the ocare and treatment wusually
bestowed in civilized communiiies on the unfortunate.

The story reads like the parable of the man who was
wounded and left by the wayside half dead. The priest
and the Levite passed by on the other side; but the good
Samarifan “had compassion on him, . . . bound up
his wounds, pouring in oil and wine, . . . and brought
him te an inn, and took care of him.”

Tt was found necessary to amputate both feet, and
the expenses inemrred by Cerro Cordo county for his
treatment, surgical operations, and subsequent care amount-
;. Pooa rmx ?d to &7 13.9-5. Tor this amount, judgment

Stvtoey pros sought against Boone county, on the theory

L that it was obligated, wpon discovering the
condition of this nonvesident pauper, and having hegun
‘caring for him, fo furnish him such carve and treatment as
was easential to restore him to health, and that, instead of
discharging such obligation, its officers, at a cost of a few
cents, compelled him to move on, and as a consequence
plaintiff was ab the expense stated. Upon showing the facts
as recited, verdict was directed for defendant, and subse-
quently judgment entered thereon.

The showing as made was not at all complimentary to
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the officers of Boome county, bul, a5 no evidemee was
introduced in its behalf, there may be aircumstances some-
what exienuating theiz conduct in casting & helpless man,
sorely in meed of medical ald, adrift, in ovder to evade
the sxpendifure of a few dollars. The statutes provids
adequate wellef Tor paupers appiying for succor having
settlemsnt I a county of this state, and if this is afforded
by 2 county other than of the panper’s settlement, vesovery
may be had of the latter. Section 2228, Cede. But the
county only becomes liable upon compliance with the
statutes; that 1s, the HLability of any county is purely
statutory., -Cooledge ». Mahaske County, 24 Xowa, 211;
Jerro Gordo County v. Wright Jounty, 50 Towa, 439; O
v, Strafford, 10 N. H. 352; Mansfield v. Sac Coundy, 60
Towa, 11; Gawley v. Jones Jv., 60 Towa, 159.

The care of the poor was not a municipal funchion at
the common law. Matters of charity were thought more
appropriate for the church. Tt was ordained by the ancient
kings that “the poor should be sustained by parsons, rectors
of the chureh, and by pavishioners, so that none of them
die for want of sustenance.” Later, and supposedly about
the time of Henry VIII, the law.seems to have made
paupers a charge on certain mumicipalities. DBlackstons, in
1765, said: “The law mot only regards life and member
and protects every man in the enjoyment of them, but also
furnishes him with everything necessary for their support.
For there is no man so indigent or wretched, but he may
demand a supply sufficient for all the mecessaries of life
from the more opulent part of the community, by means
of the several statutes enacted for the relief of the poor.”
1 Blackstone Com. 131, (10th Eng. Ed.)

Undoubtedly, the Legislature is endowed with power to
create liabilily on the part of the county for the care of the
poor, and to determine under what circumstances one
county shall. be liable to another. Town of Foz v. Town

of Kendall, 87 11, 72. But, in the.absence of such pro-
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visicns, the obligabion to” pay any ezpenses inemrred, no
matter how meritorions the claim, is nob te be implied, fov
the corporation is under neithsr a moral ner fegel obligation
to care for the pocr. “Whatever may be the duty of
individnels, from religious or charitgble considerations, it
is cerfain the public iz bound by no moval cbligations to
suppori the poor of the community, That duty being legal
and of positive Institution is fo be carried mo farther than
the express provisions of the poor laws.” (werseers of Peor
v. Overseers of Poor, 8 Serg. & B. (Pa.) 117,

The only sbatubory provision authorizing the xelief of
the transient poor is found in section 2225 of the Code:
“A person coming from sanother state, and not having

5. Samm: an.  DECOME 2 citizen of, nor having a seitlement

Slent Doort . in the state, applying for relief, may be sent
care. b0 the state whence he came, at the expense

of the cbuntyj under an order of the districh court or judge;

otherwise, he is to be temporarily relieved in the county

where he applies.” The manner of relief is prescribed in
section 2280: ““The township frustees of each township,
subject to general rules that may be adopted by the beard
of supervisors, shall provide fox “the relief of such poor
persons in ftheir respeciive townships as should not, in
their judgment, be sent to the county pocr house. DBui
where a city is embraced, in whole or in part, within
the limits of any township, the board of supervisors may
appoint an overseer of the poor, whe shall have within
said city or part thereof, all the powers and duties cenferred
by this chapter on the township trustees. The relief may
be either in the form of food, remt or clothing, fuel and
lights, medical attendance or in money, and shall not exceed
two dollars per week for each person for whom relief is
thus furnished, exclusive of medical attendance.” All

moneys expended ave to be pald out of the county treasury.

(section 2232, Code), and “when relief is granted by a
county to a poor person having a seftlement in amother
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aounty” vecovery may be had of the latter for the reasonable
e¥penses so Incwrred. Section 2228, Code.

But reimbursement for aid eztended fo a transient
pauper is not directed, and, iF plaintiff is entitled theveto,
this maust be owing to an implied promise on the part of
Boone county o repay Cerve Gorde eounty. Cases may
be found where ax individual who has furnished the neces-
sities of life to a pesuper, after a munieipality hss omifted
to discharge such duty, has been permitted to recover the
value therect, but in mogt of these thiz was contemplated by
the statute authorizing the velief. Our statutes diveet by
what officers zelief shall be furmished, and thers iz no
grownd for charging the ecounty, unless it is supplied by
these, or at their instance. Beetham v. Lencola, 16 Me.

187 Hamalion County ». Meyers, 23 Neb. 718, (37 N, W..

623) ; Copple v. Dawie County, 188 N. O, 127, (60 8. K.
574); Cantrell v. Clark County, 47 Ark. 239, (1 8. W.
200) ; Kitltredge v. Newbury, 14 Mass, 448; Gourley w».
Allen, 5 Cow. (N. Y.) 644. See note to Board of Com-
miasstoners of Sheridan County v». Denebrink, 9 L. R. A.
(N. 8.) 1284; Patrick v. Baldwin, 109 Wis. 342, (85 N.
W. 274, 58 L. R. A. 618); Overseers of Poor v. Overseers
of Poor, 3 Serg. & R. (Pa.) 117, As well said in Pafrick
v. Baldwin, supra: “While an implied contract is sufficient,
as indieated, it must be established, if one endeavors to
recover upon: it, the same as any other implied contract.
The statute creates a liability to relieve destituie persons,
bot not a liability to individuvals who may voluntarily
perform that service. It empowers appropriate agents of
municipalities to make their Tiability effective by mncecessary
contracts to that end, and imposes upon such agents the
duty to exercise such power. If they refuse to do so, they
are doubtless amensble in some way for such misconduct,
but the law gives no private person the right to perform
the duty of such officers. O#is v. Strafford, 10 M. H. 352.
Performance of that duty by the person designated by
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law is absolutely essemtial to cveate a binding obligation
upon the municipakity to compensate one for relieving 2
poor person, legally entitled to zehef at its expense. .
There is mo more reason for holding thai & persen may aid
a pauper, upon the supervisors of the town ir which such
pauper has o legal settlement neglecting their duiy, and
hold sueh town Hable thevefor, then fov holding thab one
may repair the highways of a town, hecause its supervisors
neglect their duty in that respect, and vecover of smnch town
therefor, The duty of the muoniecipalily in both cases is
vegulated by statute, and in neither case can it be bound
to & privaie person for services rendered, except by confract
made asg conteraplated by law.”

The ceses Lolding to the contravy seem to overlook the
clrcumstance that the relief is purely statutory; thai the
duty to extend relief is expressed in general terms, leaving
the occasion, method, and extent of relief to the judgment
and diseretion of the local officers; and therefore, to create
a binding pecuniary obligation, there must be a contract to
that effect, or services mmst have been rendered at the
request of officers authorized to enter into the agreement.
See Seagraves v. Alton, 13 I, 366; Ogden v. Weber
County, 26 Utah 129, (72 Pac. 433); Shreve v. Budd, T
N. J. Law, 431; Trustees of C’mcmnah Township .
Ogden, 5 Ham, (Ohlo) 23.

Doubtless some provision for emergencies exacting
quick action should be made, but that is a matter for the
Legiclatare and not the courts.. It i§ not pretended that
anything was done for Wood at the instance of the officers
of Boone county, so that a promise to pay is mnot to be
implied. Undoubtedly Boone county should have given
him proper medical treatment. Brock wv. Jones County,
145 Towa, 387; Ouverseers of Foor v. Overseers of Poor,
114 Pa. 394, (6 Azl. 475). He there became helpless and a
fit subject for rclief. The duty to extend it was then
immediately cast upon the defendant. But from its failure
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or refussl to vespond, as both the law and the dictates
f humanity requived, an cbligatisn fe pay another imdi-
vidual or sounty iz not to bs inferred. Public chariiy is
" bestowed in this state as a duty, rather than 2s a sorperate
obligation, and therefore the extent of relief, as well as
its cheracter, is left to the discretion and judgment of the
officers charged with ths care of the helpless. Such officers
may uot delegete that duty to others (Sloan v. Websier
Couniy, 81 Towa, 738) and, ss seen, beeguse of the omission
thereof, succor sy not e given by another, mot at their
iustance, ab the public expense. - Thai the officers of Boone
county may have been neglectiul of the dire nesds of Wood,
who had never before asked alms, did not charge it with
the expense ineurred by an Individual or another counnty
in giving him the eare and treatment his eondition required.
Nor can the elrenmstance that its officers gave him a ticket
to Nevada be construed as a request to Cerro Gordo county
to furnish relief. :
By casting the unfortunate adrift, they avoided a
manifest duty, and, though this may have resulted in put-
ting the burden on another county, it cannot be said te have
been assumed at the request of the officers of Boone county.
The cause differs from those relied on by appeilant. In
Overseers of Poor of Pitistown v. Overseers of Plattsburgh,
15 Johns. (N. Y.) 486, the defendants procured an order
of court, transferring a transient pauper to Pittstown, and,
as a consequence, he was maintained by the overseers
thereof. Subsequently the order was quashed, and the court
held that recovery could be had against the oversecrs
procuring the order, on the principle “that a burden has
unjustly been thrown upon Pittstown by the proenmrement
of the averseers of the poor of Plattsburgh; that, the pauper

having no legel seftlement in this state, it was their dnty

to have ezonerated Pidtstown of the burden they had cast
upon them.”

In Sheldon v. Fairfaw, 21 Vi 102, several towns
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joined in maintsining s poor farm within the limits-of
Sheldon; each agreeing to pay ifs shave of .the expense.
In 1837, the fown of Fairfsx sent a foreign pauper and
family in need of relief there, and they, or a part of ther,
were cared Tor ab the poor farm until the ferminafion of
ths arrangement in April, 1848, The town of Falrfsz
fziled to remove them, and refused to pay the expense
of their cawve, bui the court held it lisble, saying: “The
duty of the town of Fairfax to take the pauper away when
the temporary purpose for which he was sent was accom-
plished is necessarily implied from the contract bebtween
the two towns; and the town of Bheldon having soffered
injury by the breach of that duty is entitled to compensa-
ilon. I apprehend there is wmno doubt but that upon
acknowledged legal principles the plaintiff’s claim is well
sustained. It vests on the commoen doectrine thai, when
one party sustaing an injury by the culpable misconduch
or negligence of amother, the party injured may recover
compensation from it by an action on the case.”” There
is nothing in the record to bring the case within the
prineiple recognized in either of these decisions. The
officers of defendant did no more than negleet and omif
to perform the statutory duty imposged, and, nothing having
been done by plaintiff at their instance or request, the
court rightly held that there could be no recovery.—
A ffirmed.
Sherwin, U. J., took ne par . .

J. 0. Foar v. Arzon Fmar, Appellant.

Specific performance: ANTENUPTIAL CONTRACT: FRAUD; EVIDENCIL.
An antenuptial contract by which the parties mutually agree to

" relinquish and make no claim to any interest in the property of
the other, and to join, one with the other, in the conveyance

of their respective properties, may be enforced in equity, when
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Supplics Furpished Pupsr—Liability of County,

To entlile one to recover Irom a county for services or supplies
furnished to a pausper to whom such county owes the duty of support
and care under the statute, it must appear that the services rendsred
and relief given were in pursuance of an authorization proceeding from
gsome .one having authorifty to Hind the county.

Appeal from Districk Court, Giand Forks County; Fisk, |

CAction by 5t Luke’s Hospital Association against Grand Ferles
County. From a judgment sustaining a demurrer to the complaint,
plamnitfl appeals.

Affirmed.

J. A. Sorley, for appellant.
F. &G. Howmalton, for respondent.

Young, ). The District Court sustained a demurrer to the com-
plaint in this action, interposed upon the ground that the complaint
did not state facts sufficient to constitute a cause of action. The
correctness of that order is challenged in this appeal. The plaintiff,
a corporation, conducting a hospital at Grand Porks, sued the de-
fendant county to recover for care, atrsing, board; and lodging
furnished by it in 18g7 in its hospital, to an alleged pauper. It is
needless to set out the particular allegations of the complaint. For
the purpose of this decision, it may be conceded that the complaint
shows that the support was given as alleged, and to one to whom,
under the statutes, the defendant county owed, the duty of extend-
ing relief. It does not state, however, that such relief was extended
at the instance or request of any one having authority to bind the
county. On the other hand, it shows affirmatively that authorization
was, refused on behalf of the county. Under these facts, the com-
plaint fails to set out a legal liability.. Cotinties owe no other duties
to the poor, and incur no other liabilities for their support, than
" those imposed by statute. This was expressed in Hemlin Co. v.

Clark Co., 1 5. D. 131, 45 N. W. Rep.’ 329, in the following language:
“The obligation or duty of a county to relieve and support the poot” -

and indigent Is purely statutory, and, to make a county liable, the
case must fall within the lability created purstant to and in the
manner prescribed by the statute” In Moon v. Boord, 97 Ind. 176,
that Court said: “A claim against a county for services can exist
only where there is a contract, or where there is a statute pro-
viding and directing compensation. No person can voluntarily per-
form service for a county, and demand compensation, except in
cases provided by statute, and one who demands compensation for

N. D. R,—16
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services rendersd to o county must show a contract made under
due authority of law with the proper officers, or else siow a statute
maling provision for such services, It must also be made to appear
in cases where a contract is relied apen that the contract was within
the scope of the anthority of the officers or sgeats who assumed to
make it.” Numerous cases, similar to the one at bar, have arisen
wherein perzons have soughL to recover for relief furpished either
to paupers or those to whom the county owed the duty of giv-
ing relief. Uniformly, recovery has been demied, Keliogg v. In-

‘habitonis of St George, 28 Me. 2rg; Proprietors of Twp. No. o

v, foms, 12 Mass. 2 34 Mitler v. Imhobitonts of Somerses, 14 Mass.
296; Houmlton Co. v. Meyers {(Neb.) 37 N. W. Rep. 653; Roberis
v. Commmissioners, IO Kan. 33; Board v. Flgut, 42- 11, 324; Gage
Co. v. Fulton (MNeb.} g N. W. Rep. 781; Flendvicks v. Board
(Kam. Sup.) 11 Pac. Rep. 450; Mansteld v. Sac Co. (Towsa)
14 N. W. Rep. 73; Bentley v, Board, 25 Mian. 259; Board v.
Weeldon, 15 Ind. I47. The state of Wisconsin seems to have de-
patted from the weight of anthority in Mappes v. fowa Co. (Wis.)
1 N. W. Rep. 359, and Davis v. Town of Scoit (Wls) 13 N. W.
Rep. 530; but that Court, in McCaffrey v. Town of Shields (Wis.)
12 N W. Rep. 54, held that a2 county was not liable to one who
without authorization furnished stupplies to a pauper; and later, in
Beach v. Town of Neenalh (Wis.) 64 N. W. Rep. 319, Ca.ssody', T,
who wrote the opinion in Dawvis v. Town of Scotf, supra, in per-
mitting a recovery based upon an implied agreement with the
supervisors arising from their knowledge of and consent to the
rendition of the services to the pauper, by the party seeking to
recover, cited the preceding Wisconsin cases as expressly upholding
that view. Some states, notably Maine, have extended the method
of giving relief to paupers, by expressly providing that, when
public officials shall fail or neglect to do their duty, any person
may, after giving due notice, render assistance, and the county
shall be liable. The legislation of North Dakota does not go to
that extent. Article 1, c. 22, Rev. Codes, provzcies the persons
to whom, the officers E:Jy whom, and the manner in which, the
county extends its bounty to the poor. It does not include anthor-
ity to those who are not therein charged with that duty, to de-

. termine who are paupers, and to furnish them succor at the ex-

pense of the county.

Other interesting points are discussed in the briefs of counsel,
but that alrcady disposed of is so fatal to the cause of action that
their consideration would be without benefit. - It being necessary,
then, to render a county liable as a debtor for aid flrnished to a
pauper, cither that there be a statute authorizing any person to give
it at the expense of the county, or that it was extended pursuant
to the request of some one having authority to act, it is plain that, in

the absence of both, the complaint did not state 4 cause of action.

The order sustaining the demurrer is affirmed. All concur.
(77 N. W. Rep. 508.)
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der the will of ths #estator, and that the coust erved in ibs
sonclusions of law vpon the facts found.

Jodgment reversed, with directions to the circoit socurt to
vender a decree for the appellant quieting fitle to the land in
sontroversy as against any claim of the appelless.

Ziled Mavch 54, 1884,

No. 18,749,
Morgan CoUuNTY v. SEATON.
CooNry.—-Poor Person'—Medicul Services Rendered lo.— Whennot Liable for.—

County Commissioners.—A. county is not liable to a physician for medical

services vendered by him to a poor person, when the physician employed
by the board of county commissioners to attend the poor as required by
statute refused to act, and when the township trustes declined to em-
ploy the plaintiff.

Sanim—State Benefuctions.—How to be Adminisiered.—The benefactions of
Lthe State are to be dispensed in pursuance of a carefully devised plan,
provided for in thestatute, which is to beexecuted by officers designated
by the law, and not according fo the individual notion of any citizen as
to what humeanity may require. “

Savem.— Downship Trustee.— Overseer of the Door.—Duties of sn Respecs to Foor
Persons.~-County Commissioners.—The township trustees are made by stat-
ute overssers of the poor within their respective townships. To them
as such overseers, the law confides the duty of determining who are poor
persons entitled to relief, and their decision can only be reversed by ap-
plication to the board of coonty commissioners in the manner provided
for in section 8071, K. 8. 1881

Sany.— Medical Services— When County Commissioners can Allow for.—Qver-
seer of the Poor—Power of to Bmploy Physicien.—Section 5764, R, S, 1881,
prohibits the board of county commissioners from allowing any claim
of a physician for services, except in pursuance of a coniract of em-
ployment therein authorized o be made, and the overseer of the poox
has power to employ a physician only in the event the board of commis-
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¢ make suitsble provision for atiendance upon the poor by
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From the Mozgan Circuls Court.

L. Ferguson, for app ellant.
&4, Aim s and J. 8. Newby, for appel

3

lee.

Mrrommnn, C. J.—This is an appeal from a judgment in
favor of Dir. Grafton W. Seaton agzinst Morgan county.
The judgment is predicated upen a claim for professional
services rendered in the treatment of a a poor person, residing
in Gregg township, in the above county,

It appears from the complaint that a poor person, in the
township above named, became seriously ill, and was in
urgent need of medicines and medical treatment, which she
had no means to procure. The county commissioners had
employed a competent physician to attend upon the poor of
the township, but it is averred that the physician so em-
ployed, when called upon to treat the poor person in ques-
tion, refused to give her the uecessary medicine and atten-
tion, or any attention ab all, notwithstanding he knew that
she was a poor person, dependent upon the township for
treatment. Thereupon, the averment in the complaint is,
the ¢ plaintiff out of humanity and proper regard for herin
her said sick and dying condition, called upon the township
trustee for sajd township to interfere in her behalf and
tendered his services to said trustee for her benefit, and
offered to treat her under his employment for her benefit.”
It is averved that although the township trostee was fully
aware of the sick and necessitous condition of the poor per-
son, and that she needed immediate attention and care, he
refused to extend any aid, and declined to employ the plain-
tiff, placing his refusal upon the ground that he had no right
to employ any one, because of the previous employment by
the board of commissioners of another physician, whose duty
it was to attend the poor. - The plaintiff thereupon, in order
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to save the life of the poor verson and prevent her from
suffering, rendered her medical attention {or a period of
about three months, for which he demanded and recoversd
a jndgment for one hundred and bwenty dollars against the
coanty.

The question is, whether or not, upon the facts stabed, the
connty became liable to pay for the services of the plaintiff,
rendered in the manner and oader the sireumstances detailed.

The argument in support of the judgment is predicated
cn section 6089, B. 8. 1881, in which it is provided that,
“ fvery county shall relieve and support all poor and indi-
gent persons lawfully settled therein, whenever they shall
stand in need thereof.”

While i is true that 15 is made the duty of every county
in the State to relieve and support the poor and indigent,
the method by which support and relief are to be adminis-
tered is distinctly pointed out by law. In the first place, the
township trustees of the several townships are made over-
seers of the poor within their respective townships. Section
6066, R. 5. 1881. The overseer of the poor in each fown-
ship is specially charged with the oversight and care of all
poor persons in his township, and is reqaired to see that they
are relieved and taken care of in the manner provided by law.
Section 6071. He is required to enter in the poor-book
of his township all poor persons who are unable to take care
of themselves, and who in his judgment will be entitled to
velief, and in case he refuses to enter any person on the poor-
book who may be supposed, or who supposes himself, to be
entitled to relief, the board of commissioners may, upon ap-
plication, direct the overseer fo receive such person on the
poor list. It will thus be seen that the law imaposes the duty
of determining who are poor persons, entitled to relief, pri-
marily upon the township trustee, acting as overseer of the
poor, and provides a particular method by which his judgment
may be reversed by application to the county board in case he
refuses to recoguize a person.as poor, who ought to be entered

o
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on his list. It is made the duty of the overseer on complaivt

made t6 him that any one noban inhabitant of the towaship,
issick and in distress, to examine into the case and grant such
temporary velief as the nature of the ecase may requise.
Board, ec., v. Jennings, 104 Ind. 108. Other sections of
the law might Dbe referred to, but it i3 encugh te say thatan
examinabion of the statute discloses thab the benefactions of
the Gtate are to be dispensed in pavsuance of 2 carefully de-
vised plan, which is to be executed by officers designated by
the law, and not according to the individusal notions of any
citizen as to what humanity may require. To the overseer
of the poor the law confides the duiy of deciding who are
poor pexsons enbitled to relief, and his decision can be re~
versed only in the manuer pointed out. According to the
provisions of section 5764, R. 8. 1881, it is specially made
the duty of the board of commissioners “to contract with
one or more skillful physicians, having knowledge of surgery,
- to attend upon all prisoners confined in jail, or paupers in
the county asylum, and may also contract with physicians

to attend upon the poor generally in the county ; and no
claim of a 'physieian or surgeon, for such services, shall
be allowed by such board except in pursnance of the
terms of such contract: Provided, That this section shall
not be so construed as to prevent the overseers of the poor,
or any one of them, in townships not otherwise provided for,
from employing such medical or surgical services as pavpers
within his or their jurisdiction may require.” As will be
seen, this section in terms prohibits the board of commis-
gioners from allowing any claim of a physieian for services,
except in pursuance of a contract of employment, therein
authorized to be made, and it has been uniformly held that
the overseer of the poor has power to employ a physician
only in the event the board of commissioners fail to make
suitable provision for attendance upon the poor by contract.
Board, ele., v. Boynton, 30 Ind. 859 ; Board, ele., v. Hon, 87
Ind. 856. In casc the physician employed is not accessible,
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and an emergeney is deemed to exist, or if lie refuses for any
reason o ach, the overseer of the poor may employ & physi-
glan, in case of urgent unecessity, lo ire t one 1 i
medieal 2id, and in the zbsence of frand, the county will he
bouod by his judgwent and liabie for the p gie i
even though a physician had been employ ed hy the cor
Foard, de., v. Beglon, 30 Ind, 158 ; W,e,s’ wrn V. Doard,
otc., 104 Tnd. 321. : -

1t bss been held, and with eminent propriety, that where
the overseer of the poow, in bhe sxercigse of his discretion,
decided that an individual was a poor person, and entifled to
reliet under the poor laws of the State, and in pursuance of
such decision, empleyed a physician to render medical aid,
his jondgment was conclusive on the county unless con-
nivance or fraud could be shown. Commissioners, ele., v,
Holman, 34 Ind. 256 ; Board, ete., v. Hon, supra.

If the county is concluded by the decision of the overseer
when he defermines that'an individual is entitled to zelief
and employs a physician, it follows, as a necessary corollary,
that the physician must also be concluded from recovering
from the county, when the overseer refuses or decides not to
employ him.

Now, while the complaint abounds in statements that the
person to whom medical aid was furnished was a ¢ pauper ”
and a “ poor person,” it is nowhere averred that she had been
admitted to the list of poor persons, or that the overseer had
in any way determined that she was entitled to receive tem-
porary relief. It does, however, distinctly appear that he
refused to employ the plaintiff to administer relief.  Aeccept-
ing the statements in the complaint as true, and conceding
that the person relieved was & poor person, within the mean-
ing of the law, it may be that the overseer made a mis-
take in refusing to emaploy a physician, but that concession
still leaves the plainiiff without any right of action against
the county, which is maintainable only upon the ground of
an express or implied contract of employment, by one hav-
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ing competent authority to that end. If can not be that over
and above a!l the varions provisions which point osub the
method for gseertaining end relieving the poor, and supply-
ing them with medical and surgical aid, counties still remain
liabie to any one whe can show thas the overseer madse
mistake in refusing to employ him, and who jprocesded rot-

withstanding the refusal, from motives of humaniby, to ve~

lieve a poor person in distress.

‘It can not be that it was intended that courts and juries
should hold the overseer under surveillance, and determine,
ab last, who are poor persons, entitled to relief, and whether
or not the officers to whom the care, oversight and relief of
the unfortunate are committed have decided wisely in each
or any particular ecase. Lo affirm that it was, is to declare
that the statufory system for the relief and care of the poor
1s no system as all.

The Legislature, upon whom the duby of making provision
for the poor and unfortunate is imposed, has adopted what
seemed fo it adequate means for the discharge of that duty
through agencies specially designated for that purpose. Be-
yond the enforcement of obligations arising, and rights ac-
cruing through the agencies appointed, the courts have no
supervising control over the subject.

The complzint did not state facts sufficient to constitute 2
cause of action. :

The judgment is therefore reversed, with costs.

QLps, J., dissents.
Hiled March 14, 18940,
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o be no resson why the master of & small vessel, plying from
Broiuiree ov Weymouth to Beston, shesld be exsmpt, which would
Aot in 3 great msasors apply as well to teamsters who should
carr7 on the spme business in wagens and caris.

Froesedings afirmed. ()

(&) [Beyley vs Mevvit, 2 Fick. 507, — Jommonweslih va, Dougless, 17 Mass, Rep.
49, — Ez.]

Warmanizrn Minoer sersus Tar Inmagrrants or Sowrrser.

A surgeon, who hed performed 2 difficult operation on a pagper, not vesident in
the town where he had his seitlement, without the application of the oversesrs
of stich town, hes ne right of action therefor against the town.

Fris was an action of assumpsi? by the plamff, a surgeon, and
an inhabitant of Franklin, in this county, for a smgical operafion
petformed on a pauper, having his settlement in Somerses ; and it
was submitted to the determination of the Court upon the foliow-
ing facts, agreed by the parties : —

* Joseph Stmmons, the pauper, had his legal seitle- [ *2907 }
ment in the town of Somerset at the time of the operation
hereafter meationed ; and that town furnished him partial support, by
paying his father, with whom he resided in Rehoboth, fifty cents
per weel, by agreement, towards his board, he being at that time a
minor. The said Joseph had for many years labored under the
malady of a stone in the bladder, and from this cause was very
weak and much emaciated T

In the month of December, 1812, on & consultation of several
respectable physicians, it was their opinion that the only chance io
preserve his life was speedily to perform on him the operation of
lithotomy ; which operation was the next day performed by the
plaintif. In the usnal time, after considerable additional expense
te the defendants, the said Joseph was relieved from his said malady
by the said operation, and restored to health.

The day preceding the performance of said operafion, application
was made to the chairman of the overseers of the poor of Somerset,
stating the opinion of the consuliing physicians, and the necessity
of the operation being speedily performed upon the said Joseph, and
requesiing the consent and aid of the overseers. Buf the said
overseers refused to consent, or to do any thing about the matter,
until the question should be laid before the town, and their opinior

: ' G333
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taken thereon, which the seid chabrman propesed tc do at an ad
jomrned town meeting thirteen days efterwards.

The selectmen of Somarses sficrvws rds, by a letier fo the piaintiff,
stated that the town weuld rot allow him any thing, bat that they

would make him a pnesez’gt of twelve dollars for hig seyvices on that
secasion, as an ast of humenity for the relief of the boy.

The plawntfl travelled from bis home, in Froniiin, thirty-Gve
miles, lo perform said speration, at the requesi of a brother of the
pauper, there being no physician or surgecn in the town of Somerset
who was accustomed io perform operafions of this kind,

if, upon these facts, the Court S"LGUIJ be of opinion

[ *898 1 *ihai the plaintiff was entitled to recover in this action,

the defendants were to be defaulted, a.nd. the plaintifi’s
damagses to be setiled by referses; otherwise the plainuff was to
become nonsait. _

Hastings, for the plaintiff. The defendants probably rely on the
decision in the case of Mischell vs., Cormwille ; (1) but the present
case stands on distinct ground f{rom that. In that case, any person
might have furnished the relief as well as Biichel]l. But in the
present case, none but a swrgeon could have performed the operation,
and the case finds that there was no competent one in Somerset.
In that case, it seems to be granted that Mutchel! might have had his
remedy against the adjoining town of Garfand. DBut in the present
case, the pauper was virtually resident in Somerset, within the case
of Marlborough vs. Rutlond, {2) since he was supported under con-
tract with that town.

Tt must be taken for granted that the legislature intended to
.make provision that every poor person in distress within the com-
monwealth should have the necessary relief. As, in the preseni
case, there was no inhabitant of the town capable of affording it,
the plaintiff is entitled to recover on the common principles of
humanity, although the case may not be within the letter of the
statute, or of any decision upon its constructicn.

If a case of this kind is inadvertently omitted in the statute, the
plaintiff may entitle himself by the common lsw. At common
law, the overseers ave personally bound for the relief of casual poor
as the towns arve by our law ; and in the case of Stmmons vs, Wil-
moit & Al (3) it was declded that, if 2 person, not a parish officer,
" iakes care 'of a person coming within that description, and for whom
the parish officers would be liable to provide, he shall recover
against them the expenses incurred on such an ocecasion. Owm

(1} 12 Muss. Rep. 333. (Z) L Jass. Rep. 483. (8) 2 Esp. Rep. 91.
340 “
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gratute makes ne  distinction hetwesn casnsl 2nd ather bags
= S AN
pers. (4)

ok i

Richardson, for the defendanis, did not rely wholly on the cass
of Mitchell 98, Cornville, althcugh he thought it & streng case fur
. the defendants. The plainfilf, to entitle himself to 2 -
recovery, must show an *eypress promise of the de- | *399 |
fondants, by their overseers, or he must biing himeelf
within the provisions of the statute. He has proved no ezpress
promise, and ihe siatoie gives no action io ons nol an inhabitani
o the town iz which the pauper has his seiflemsni, agsinsi such
town. If the plaintifi was an inhabitant of Befhobaifh, he might have
z legal claim against that town ; but wnder the circumsiances of
this case, the law has made no provision for him, and he is withous
ramedy.

Huostings, in reply.  This case of a necessary swgical operation is

not within the provisions as w the relief of ordinary wants, and .

giving the right of action against the town where the pauper may be
casually found. The overseers had no right to object to the per-
formanee of an operation immediately necessary io preserve the
iife of a human creature. It 1s most extravagant that it should be
iz their power, for the sake of saving a paliry charge upon their
town, to causg a pauper’s death with impunity, or tax others, of
more humanity, for the means of preserving his life.

Papxer, C. J. The difficully in this case is, that the statute of
1793, c. 59, which alone creates the obligation on towns to support
poor persons lawfully settled therein, has provided no such remedy
as this action contemplates. The right of action is given only to
such towns as afford the relief pursuant to their duty, as prescribed
ta the uninth secilon of that statute, and to such inhabitants as may
have furnished the relief, when the overseers of the iown primarnily
or subsequently liable shall refuse.

This is a case probably not foreseen by the legislature, where o
diffieunlt operation 18 to be performed, and no skilful surgeon lives
within the town in which the pauper resides, or within that in which
fie has his setilement.

It is an unforiunate omissidon. But it is not in our power fo
supply 1t. For towuns are not lable, by the common law, to support
paupers; nor does any promise arise in law; because there 1s no
duty created, except what is prescribed by ths statute itself.

Ploinirff nonsuiz,

¢4} 3 B. & P. 250, note, — Bull N. P. 147, Watson vs. Trrneri— | Sew. N, P
T 20 % | 341
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plaintifi’ having procured kis enizrgement for the purpese of settling

nt f
the debt, the most gross injustice would be done; and the creditors
would, in point of fact, be cheated oui of their judgment, Bui we
think the case free from all doubt; and judgment must theisfore
be rendesed an the verdict.

ik

iR
3
2

Tmomas EiTTrEDSE versys LT HE InEasiTanTs oF NEwRURY.

V7 here a pauper had immediate need of a surgical operaton; m = town in which
he was mot legally setfled, and the same was performed by & surgeon not
belonging te euch town, without being requested by the overseers of the poor,
the iown was holden not lable; and the surgeon not haviag made e demand
within three months, it was holden, that the town would not have been liable, if
he had been an inhzbitant of the town.

Twis was sp action of assumpsté for surgical aid rendered to one
Thomas Dennett, a poor person belonging to the town of Newdury-
port, but having need of immediate velief in Newbury.

Trial was had upon the general issue before Putnam, J., at the
last April term at Ipswick ; when it was in evidence that the said
Dennett was a boy, who worked at a woollen manufactory in New-
bury ; and received an injury from the explosion of some gunpowder
there, which rendered 1t necessary to amputate his leg immediately,
and before there would have been an opportunity to apply to the
overseers of the poor of Newbwry for their directions; that the
plaintiff performed the service ai the request of the attending physi-
cian; and that the same was reasonably worth ihe sum demanded.

Tt was also proved that the plaintiff gave notice of hiz claim to,

-and demanded payment of it from, the overseers of the

[ #4481 poor of Newbury, within two years, * but not within

three months, after the service was rendered. But it

was in evidence that one of the said overseers was Infoymed of the

sttuation of the said Pennei, and that be was in distress, and stood

i need of immediate relief, within ten days after he was wounded.

The said overseer, however, testified that he did not understand that

any claim was then intended io be made against the town, or any

application to him as an overseer, and that he gave no notice of the
information he had received to the board of overseers.

The defendantis contended, at the ftrial, that the plaintifl, not
being an inhabitant of Newbury, but of another town, never had any
right of action against them; that, if he had, he was bound to nouify

382 - @
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them within three months, thet they might have notified and re-
covered of the town of Newburypors, where the pauper had hig
legal setilem=nt; and that fowas are noi lable, sven to individual
inhabilants, uatll after notics.

The plaintiffl gave no evidence of any ezpress promiss, bal soa-
tended thai the defendants were bound by law to afford lnmediate
velisf to persons in diswess; and that the aid rendered by him
in this cass was uader such circumstances as would ralse & promise,
by unplication, on the part of the defendants to pay. |

A verdict was iaken for the defendants, which waz to be set
aside, and they were fo be defaulied; if the whols Court shonld be
of opinion that the plaintitf was entitled to recover upon the fore-
going evidence; otherwise judgment was to be according io ths
verdict.

Cummings, for the plaintff, argued that the defendanis wera
pound by law to furnish the necessary aid and relief to this pauper,
ander the circumsiances of the case; and the plainiiff baving done
the service, which they were under legal obligations to see performed,
ihere was a sufficient consideration to supporl the action, although
no request be shown to have been made by the defendauts. (1)
From the cases referred to, it will appear that the plaintiff
had a legal right of action * against the defendants, [ ¥450 ]
upon the performance of the service; and as to the
requisition of notice within three months, it has no application to
a case like the presenti, but wholly relates fc actions between
towns. §2> T

Moseley, for the defendants. The whole obligation on towns to
support or relieve paupers is grounded on the provisions of our
own statutes ; and every person or corporation, claiming remunera~
tion on such account, must bring their case within those statutes.
‘The plaintiff, not being a citizen of Newbury, bas no right of aciion
sgainst the defendants, the provision, in case of relief by an individ-
val, being confined to inhabitants of the town. DBut even this
provision has no operation until after notice and request made to
the overseers. (3) That notice should be in season, if defendants
were hable at all, for them to have their legal remedy over against
the town of the pauper’s seitlement. .

Per Curiam. Towns are under no moral obligation to pay for
the support or cure of paupers; especially of such as have their

{1) 1 H. Black. 80, Jenlins vo. Tucker — 8 D. & E. 308, Exall vs. Partridge % AL
3 Esp. Rep. 89, Houlditch & Al ve. Milne.— 3 B. & P. 253, Wennoil vs. Adr ¢
52) Stat. 1793, ¢. 59, § O. :
3) B Mass. Hep. 547, Cargill vs. Wiscasser. — Ibid. 567, Dogmeit va. Dedham 19
Mess, Rep. 333, Mitcherl vs. Cornuille.
284
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legal settlement in @‘t’jvar towns. The legal obligation is created by
statute, and 1t exzisis, and can be enforced, caly according to the
provisions of the sf:.;ame". The town is answeiabie to an individual
only when the overseers have been applied o, and watil they chall
furnish the supply. _

The case of s sudden necessity for medical or surgical relief
seems 1o have E)e overiooked by the leg%iaia-ll"ﬂ:\u The cemedy
pow is, for the perscn applying to the physician or surgeon to pay
hine, and if an mhabuarst to demand a relmbursement from the
town, Cases of this nature, however, seem fo faquire a forther
inierposition of the le gialaturw

But the plainiiff in the present case has no right of action, even
if the supposed legsl obligation of the defendants ic provide this
reiief had been made ont. For in thet case he should have made
his demand seasonably for the defendants to have had their vemedy

against the lown of Newbury gpor?ﬁ where the pauper had
[ #4531 7 hLis * lawlul settlement. Not ! )dvmg done this, he 1 nof
even in an equitable point of view, entitled to recover

Judgment on the verdict,

Dawizr A. Warre, Esq., Judge, &c., wersus Francis

Q,UARLES ‘

Where an action 1s instituted by a jndge of probate, uponr a bond given to his
predecessor in office, the Court will presums it to be a probate bond within the
provision of the statute of 1786, c 55, § 8, requiring such actions to be com-
menced in this Court ; and such actions, if commenced in the Ceommon Pleas,
are not to be sustained,

Trr plaintiff, in an action originally commenced in the Common

- Pleas, declares in debt upon a bond dated November 13, 1806,

made by the defendant, and two others since decsased, payable tu
Somuel Holien, Hsq., then judge of probate for this county, and to
his successors in said office; and avers that he is the lawful suc-
cessor of the said Holten in the said office. 'The condition of the
bond (a copy of which came up In the case) reciting that the
Supreme Judicial Court, on the petilion of John Fullington, the
principal in the bond, had suthorized him, as guardian of one
Mary Brown, a minor, to sell certain real estate of the said minor,
was, that he should observe and comply with the directions of the
law concerning the sale of real estate by executors, dee., and shonld
account for the proceeds, &ec., agreeabls to law.
A4
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Fatrick vs, Town of Baldwin.

s unﬂe“*eﬂ sary here ta inc; uire which one of these pro-
vigiong is applicsble to the present cage. Either ome of them
brings tha sast quarter post south of fb iake, and south of
the meander post, s is shown by referencs to the wmap, Ex-
hibis J . Dus east and west means & mean sourse heiwesn the
norbh and scuth boundaries of the sechicn, where such bonnd-
aries are ascertained and fxed. Iiisso held (n the cireulars
of information issuved by the general land offics of the Taited
States, June 2, 1887, December §, 1880, and October 16,
1896, and the same rule is laid down by standard writers on

. surveying.

This corner bemg astablished south of the lake, the de-
fendants’ whole contention must fail. The B. B. % of the
S. E. & becomes a normal quarter, with its north line estab-
lished on & mean line between the south line of the section
and the east and west gquarter line,

By the Court— Judgment affirmed.

Parriog, Appellant, vs. Towx or Barpwmw, Respondent.
Februar@,; ¥ — February %6, 1901,

(1, 2) Justices’ couris: Notice of appeal: Towns. 3-5) Poor laws: Sup-
port of pauper Dy private person: Liabilily of municipality: Im-
plied contract.

1. Mistakes in a notice of appeal from a iudgment rendered in justics's

court do not render such notice ineffective if it contains enongh

, to identify, with reasonable cer ta,mty, the judgment, the parties,
and the court, and to show that it was made by the party appeal-
ing, personally, or by some person or persons duly amhorlzed in
oshalf of such party.

% A notice of appeal from a judgmenb rendered in justice’ s court
against a fown, signed by three persons with the word *Super-
visor® under the last signature, the signatures and the official des-
ignation being so located that if the plural number wers used
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ingtead of the ginguler it would clearly indicats thab all signed
officially, shows with reascnabls certainly that it was so signed,
where there is no indication in the notice to the conbrary,

8. Thers is no legal obligation resbing on & munisipal cerporation o
mainialn or zelieve poor pereons in the absencs of 2 statute creat-
ing pne, and the cours har no powey, upon fhe greund of moral

okligationsg or ths eguiiies of any given case, to bold sneh a carpo-
ration labls to 2 private person whe may have rsheved o sup-
ported a poor person.

4 Whers the law lmposes on & municipality the duty of mainiaining
poor persons, and designates officers thereof o' act In 5z bebhalf in
the performance of such duty, their meve neglech will not operaie
a5 an implied fequest fo a private party 1o supply & needy person’s

. wants, wpon. which such party can act and hold the muaisipality
liable a5 upon an implied contzact.

5. The statule requiring each fown in this stale o support poor per-
gons in ceriain cases, and the supservisors thereof to see that such
support is furnished, does not permit a private party to aid or re-
lieve such a person at the expense of the town without a contract
to that effect, made between him and such supervisors or & ma-
jority thereof.

[Syllabus by MARsSHAYTL, J.] -

Arpmsr from a judgment of the eireuit cours for 8t. Croix
county: K. W. Hrrus, Circnit Judge. Affrmed.

The cause was commenced against the defendant town in
justice’s court, wherein sach proceedings were had that
judgment was duly rendered in plaintiff’s favor for $101
damages and $20.91 cosfs, for services rendered as a physi-
cian in attending Richard Bruaas, a poor person having a
legal settlement in said town, without any direction or em-
ployment by the supervisors of said town, or either of them,

vand, so far as the complaint states the facts, without any

notice to such supervisors or either of them, or any knowl-
edge on their pari, Gf the rendition of such services or the
necessity therefor. -

Within the time- *reqmred by law an appea,l from such
judgment was attempted to be taken by the supervisors of

the town to the eirenit court. Each of such supervisors made




ddd BUFREME QOTRY OF WISCOIZIN, (108

Patrick va. ”I‘f wi of Baldwin.

aa affidavit {n due forimn of law for the gurposes of such zp-
peal, in which he testified that he mads such affidavit in his
official sapucity. Buch afidavits, with a paper ntended as
a notice of appeal in the action, were duly sexrved on the
justics. Such notice of appeal was eigned as follows: “F. O
Finveld, Wm. Ferg, Jaceb De Jong, Buperviser of the Zown
of Baldwimn, Defendant.” Suck notice and afidaviis were
recognized by the justice to he in due form of law, and sufd-
slent to perfect an appeal from said judgment on the part of
defendant, and the papers were socordingly certified fo the
circuit conrt.

When the cause caine on for trial in such court, plaintiff’s
attorneys moved for an order dismissing the appeal because
the notice thereof was insufficient, which motion was de-
nied, due exception being taken fo the court’s ruling. In
due time objection was made to the reception of any evi-
dence because the complaint failed to state facts sufficient
to constitute a cause of action against defendant. The ob-
jection was sustained. Plaintiff’s counsel then made appli-
cation for leave to amend the complaint by alleging that on
December 23, 1898, plaintiff caused the chairman of the
board of supervisors of the town to be notified of the neces-
sity for immediate medical services to be rendered to Richard
Bruaas and of the fact of his béing a proper subject for re-
lief by the town, as a pauper. The application was denied.
Judgment was thereupon rendered dismissing the action,
with costs. Plaintiff’s counsel excepted to each of the court’s
adverse rulings, including that on a motion made for a new
trial.

Hor the appellant there were briefs by Z B. Hinney and
4. J Hipney, and oral argument by 4. J. Hinney.

James 4. Frear, for the respondent.

Mazsmaty, J. Thenotioe of appeal was sufficient. Strict
accuracy is by no means nesessary in such 2 paper in order
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%0 confer jurizdiction upon the appeliaie court. Misfalkes,
however numerous, are Immaberial if the nelice yet con-
fzins enough fo fairly identify the judgment, the parfiss,
and the courd, and to show that it was made by the pa r‘ty'
appealing, or some one antherized to da go, which authority
wneed not expressly appear, it being sufficient i¥ it be fairly
inferable from the language of the notise and the manner
in which it iz signed. The law in that regard ia too well
sebbled o need any citation of anthority tosuppors it.  The
alleged defect in the notice is that it was not signed by the
town of Beldwin, using the name of the fown, or showing
that some person or persons acted in the matter as agentor
agents for the fown, having authority sotodo. A corpora-
tion must of necessity act by an agent, and that agent need
not necessarily be an officer of the corporation, nor need
any proof of the agency accompany the notice. If there
iz enough In a notice of appeal fo indicate that it was made
by a person assuming to act as agent of the appellant,
though the agent in signing used only his name as such, his
authority will be presumed till the contrary isshown. Ben-
Jaman v. Houston, 24 Wis. 309. The notice in question was
signed by three persons, with the word “ Supervisor ” nnder
the last signature, indicating that at least such signer acted
in his offieial capacity for the town. We think it is fairly
inferable that all the signers acted officially, and that by
isbalke the singular number was used instead of plural in
specifying the official character. ; '

The contention "is made that, inasmuch as by sec. 1499,
State. 1898, the defendant was required to relieve Bruaas, no
motice of his mecessities to its supervisors was necessary to
create a legal liability to one who voluntarily, from motives
of humanity, administered to his wants, and that since by
sec. 1501 such supervisors were required to ses that he was
properly relieved, neglect on their part, alter receiving no-
tice from plaintifi of circumstances calling for action to that
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snG, was tantamount vo a vequess to plaintif to perform the
service required. To support those propositions, Mappes v.
Towe . 47 Wi, 51, iz sited. That, with whal s said i
Davis . Scott, 59 Wis. 504, supports both propositions. I
they deolare the law corractly, the judgment appealed from
i¢ wrong., In the first case mentioned the claimani sup-
ported an aged woman, who was a pauper, without notify-
ing the municipal officers of the facts, and without knowl-
edge on his part that snch person’s relatives had lailsd to
comply with an order made ascording tolaw requiring thers. -
to support her, rendering it necessary for public relisl to be
furnished, and without the claimant knowing that she was
a pauper. The court held that such ignorance excused the
claimant for not giving notice of the sitnation to the munici-
pal authorities; that he was entitled to recover upon the
ground of the legal obligation alone; that in view of such
obligation the only thing thab could preclude the claim-
ant from recovering wounld be negligence on his part in fail-
ing to notify the proper officers so as to give them an oppor-
tunity to perform their duty in the matter, and that the
claimant was not chargeable with such negligence, since he
did not know that the person relieved was a pauper. No
authority was cited to support the decision. Heyerv. Prairie
du Chien, 9 Wis. 233, was referred to on the general subject
of the legal duty of a town to support pauperg having a
legal settlement therein. PSuch case does not refer even re-
motely to the principle upon which the Happes Ouse turned,
it being held in effect that a contract between the town au-
thorities and the party furnishing the relief was necessary
to give the latter a legal claim against the former. Thers
was a recovery in the court below, and no bill of exceptions
on the appeal. Inthatgituation this conrt said that it wounld
be presumed that a proper contract was made entitling the
claimant to recover. Tho rule of the Happes Case, to its
full extent, has never been followed in this court, or at all
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here, except in Davis v. Seoti. Tn geversl cases it has besn
in effech overruled by hol(iings that = d..a; - against o mu-
nicipality for the relief of a vauper musi be bzsed on an
express or implied contraect, actuwally made betwesn the
claimant and tha proper officials.

Cases exigt holding that a public corporation may be held
liabls without even notice to its officers having dt'tﬂors.‘i}y’ to
act in its behalf, of the necessity for relisf to be given =

pauper, but they are based on statutes to that sffsct, ag, for
instance, by sec. 12, ch, 18, R, 8. Vt. 1840, in force whan
Charlesiown v, Lunenburgh, 23 Vi. 525, was decided, it iz
provided that in certain emergencies a person irnvmehmg
reliel to'a pauper, until the lapse of a reasonable time for
notifying the proper public officers of such pauper’s needs,
can recover therefor of the municipality in which such re-
Lief is fornighed, and that if, after such notice, such officers
neglect to perform their duty, he can continue to furnish
such relief and lool to such municipality for his pay. We
bave no such statute. There i3 much judicial authority to
the effect that if one furnish necessary relief to a poor per-
son, after notice to the publie officers of the pauper’s needs
and neglect on their part to perform their duty, he may re-
cover therefor as on an implied contract. Most of such

authority, however, is based on statutes, as, for examples,
" sec. 18, ch. 46, R. 8. Mass. 1836, in force when Smith ».
Colerain, 9 Met. 492, was decided, provides thaf, “every
town shall be held to pay any expense, which shall be nec-
essarily incurred, for the relief of a pauper, by any person.
who is not liable by law for his support, after notice and
request made to the oversders of the said town, and until
provision shall be made by them ; ” sea. 4, part 1, oh. 2, tit. 15,
Gen. Stats. Conn. 1875, in force when Wils v. Sowthbury, 43
Oonn. b3, was decided, was to the effect that, ¢ any person re-
lieving & poor person after notlice to the proper public offi-
cers of the needs of such poor person and a neglect of such
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oficers to perform tae duly, may vecover thersior upon sn
.meﬂea contrach;” sec, 48, ch. 3%, K. 8. Me. 1841, in force
when Pariey v, Gldiown, 48 Me. Sij was decided, 13 to the
same sffect; but in Fectham v, Lincoln, 16 Me. 137, it was
decided that in the absence of a gtatute making it a.-hs duty
of a municipality to relisve a poor person standing in pesd
thereof, and neglect of ity proper officers to att ond to the
matber, after receiving notice of such need, suffieient to con-
stlbnte an Implied request by such officers to another to fur-
nish velief, such circumstances do nob create sontrach rela-
tions between such municipality and such othee upon which
the latter can recover of the Tormer. Seagraves v. Alion,
18 I1l. 366, is to the opposite effect, but it is not a well-con-
sideved case, as is evidenced by the fact that unone of the

authorities cited supports the conclusion reached. It holds

that the iegal obligation of a municipality to support a poor
person, and neglect of its officers to act in its behalf, is suffi-
cient to warrant the court in inferring a promise by such
officers, to one who stands in place of the municipality and
prevents the suffering that would otherwise result from the
neglect of its agents, to compensate him therefor, The case
went to the full extent of holding that such a promise will
be inferred in certain emergency cases even in the absence
of any neglect on the part of municipal officers. The de-
cision followed closely the lines of those cases we have re-
Terred to that are based on statutes, seemingly ignoring the
rule often laid down that, while there is a strong moral ob-
ligation resting upgon organized society to relieve all poor
persons in its midst standing. in need thereof, there iz no
legal obligation to do so in the absence of a statute creat-
ing it, and that the courts cannot go further than the lefrls—
lative will has been expressed.

To what extent, under what circumstances, at what place,
and by what agencies poor persons shall be relieved at the
expense of the public, are all purely legislative guestions.

e LT
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When the legislature has goune ne further than to create 2

legal obligation to supporh poor persons, and to aemgnaﬁe
muniocipal agents to incur the mnecessary obligations to that
end, no snch obligation can exish without some olearly ex-
o es,;.e*l munteipal gonsent given by such agente. In shorf,
where the statute conbemplates that all liabilities Tor the
support of ths poor ghall rest on contract, that is the exelu-
sive way of lucurring them, and a mecting of minds is Just
as essential b0 such a coniract as to any other. The doc-
-trine thus stated is generally recognized-ag controlling. - In
Overseers of the Foor of North Whitehall v. Overseers of the
Poor qf South Whitehalt, 3 Serg. & B. 117, often cited on
the subject discussed, it was said, “ Whalever may be the
duty of individuals, from religions or charitable counsidera-
tions, it is certain the public is bound by no moral obliga-
tion to support the poor of the comwaunity. That duty,
being legal and of positive institution, is to be carried no
further than the express provisions of the poor laws.” In
Smith v. Colerain, 9 Met. 439, the situation was this: The
statute expressly made a town liable on an implied contract
in ¢ertain but not in all cases of a person fnrnishing neces-
sary relief to a pauper whom such town was legally bound
to support. Relief was farnished to such a person by a
private party, the officers of the town having refused to do
so. The person relieved was nob at the time located where
the law required as a condition of an implied contract to pay
for such rvelief, when furnished by a private party, though
he was where the overseers of the poor placed him and
might have continued to support him. In deciding the case
Chief Justice Smaw said: “ There was no express undertak-
ing to pay the plaintifi; and whether a countract could be
implied depends upon the statute liability . . . It has
heen too often decided to be now questioned, that the liabil
ity of towns to support poor persous is founded upon and
limited by statute, and is not to be enlarged or modified by
any supposed moral obligation.”
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In Helaffrey v, Shields, B4 Wis. 645, it was said
“the defendant town cannot be held liabls . . . unless
ite supervigors, or at leaskh two of them, requested ” the serv-

loe to be performed. The court did not feel called upon to

o

overruls Mappes v. Lowa Jo., because the fagts in the iw
cages were diffevent, though it ssems that the prineiple iu-
volved, of whether a econtract 18 necessary npon which to
tound a legai liability against a fcwn for the relief of a poor
person, was decided differsntly in the one case than in the
obher.

In Dakoia v. Winnesonme, 55 Wis. 529, it was held that &
contract is necessary to a liability of the kind in question,
though it is not necessary that the supervisers actin a body
in making 1t; thaf if one supervigor request the service to
be rendered, with the knowledge and tacit consent of an-
other, and the person furnishing the relief rely upon the
conduct of the two as a joint request, it is within reason to
say that there is a meeting of mindg, and a contract made.

In Davis v. Scots, 53 Wis. 604, the court held squarely
that the Hability of a town fo compensate a person fur-
nishing support to a proper subject for relief as a poor per-
son, is fixed by notice to the supervisors to take charge of
such subject, and their neglect to do so. It was said that
the case was distingunishable from MeCoffrey v. Shields.
That is frue as to the facts, but why it is as to the principle
of whether some clear indication of a request to furnish re-
Hef is necessary to a contract obligation of the town to pay
the person performing that service, is not perceived. It
seelns that an error was committed in that case. Secs. 1513,
1514, R. S. 1878, not now in force, were in subgtance as fol-

lows: ¢If any poor person shall become a charge for support.

to a town in which he has no legal settlement, any town in
this state in which such person has such settlement shall be
liable over to the former upon condition of its supervisors
giving to at least one of the latter’s supervisors mnotice of
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the facts and reguiring them to take charge of such person.
11 ho shall nob-be so talen charge of within thivty days
atber snoh notice, and all expenses be paid up to such taking,
the delinguent fown shall be lable to the other for such
sxpernses and all others incurred while such person vemaing
a public charge’ Dakoie v. Winneconne, supra, avoss undep
such statutes. Ths defense was made that the plaintiff wag
not entitled to recover because it did not, acting by its full
- voard of supervisors, contract for the velisf farnlshed and
audit the expense thereof. This court, after deciding that
a request by two of the supervisors of the town to furvish
the velief satisfied all the requisites of a contract nnder tha
previous decisions of the court, sald that the town vltimately
liable could not be heard to complain of any irregularity in
regard to making the contract and auditing the claims by
the town pmmarzly liable, since the person relieved was 2
legitimate charge upon the former, and notice to its super-
visors of the facts, and a request of them to take ch&rge of
such pefson, was all that was necessary to fix its liability to
the plaintiff town. This language was nsed: “The plaintiff
town having given the defendant town the requisite notice
to take charge of the pauper, the liability of the latter be-
came fixed.” ‘I counld not, by neglecting its own legal
duty, compel the plaintiff to make the sxpenditure in ques-
tion, and then defeat its claim therefor becanse such ex-
venditure was not made by authority of the full board.’
'he court properly said, on the facts of that case, that notice
to the town in which the pauper had a legal settlement fized
its liability to the town primarily liable for the relief, becanse
such was the express mandate of the statute. In Dawvis v,
Scott the Hability was elaimed under secs. 1498, 1501, Only
that part of Dakota v. Winneconne holding that a contract be-
tween the supervisors of the plaintiff and the person furnish-
ing the relief was requisite to its liability therefor to such
person, applied. The idea that the part holding that notice
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fo the town responsible over fixed itz liability to the towmn

primarily liable, applied,, manifestly was a mzsm‘i{e Fow

'-Lhai: reagon the case cannot he congidered as authority iml
ng the case before s, _

In Jones v. Lind, 19 Wis. 64, therve was proof of a geuneral
request by the chairman of the hoard of supervisors to fur-
nish relief and make monthly reports. J‘meLluf was furnished
on the faith of such request, reports thereof were mads, and
bills thevefor pald, np to the expiration of such chairman’s
terin of ofice. He and his associate supervisors supposed
that the arrangement was to end with their term of office.
He testified 1o that as a conclusion, though there was noth-
ing in what was said between him and the claimaub indi-
cating that the contrach was not to continue so long asnsec-
essary. Such claimant supposed it was not to terminate
without express notice to that effect, if the necessity con-
tinued. He was never notified to discontinue his service.
The need therefor remained unchanged, and the person
served continued to he a proper town charge. The action
was for services rendered after the term of office of the su-
pervisors employing the claimant ezpired. It was held that
he was not entitled to recover, the court saying: “As a
town can opnly be chargeable for services rendered by virtue
of some- contract therefor, we think the circait court was
elearly justified in holding that plaintiff had no cause of
action.”

In Beach v. Neenah, 90 Wis. 628, there was notice to the
ghairman of the town and a promise by him that the desti-
tute persons should have whatever they needed; and it was
said that the evidence was sufficient te show that the super-
visors of the town consented that the person giving notice,
and to whom the declaration was made, should care for
such persons at the expense of the town until they were
~otherwise cared for.

It is believed that the law, that an ob}jgation against a
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town for services reudered in velieving 2 poor person who
15 entitled by law {0 be go velieved can only he incvrred in
the manner indicated in the statube, was regognized and
correctly declarved in Mayer v. Pratede du Chien, 9 Wis. 938;
HeOaffrey o Shidlds, 54 Wis. 845 Dokoto v. Winneconme, 55
Wis. 5922; Jonee . Dind, 19 Wis. 64; Heash v, Neenah, 00
Wis. €28; and Puiney Bros. Ob. v. Milwowkes Co. 108 Wis.
B54; thab the agenls empowered fo ach for the municipality
in such matiers must, either by express contract or by soms
act or achs from which a contract can be reasounably inferred,
bind such wunicipality, or it cannot be bound at all. Mere
passive neglect is not sufiicient.

The statute, as has been said, does not indicate that the
supervisors must ach in & body in contracting for the relief

of a poor person. The nature of the duty in such cases is

not consistent with such a requirement. The statute must
have a reasonabls, sensible construction, in view of the duty
imposed. It says “the supervisors” shall see that poor
persons are taken care of as required by law. That clearly
indicates that at least a majority must consent to relief be-
ing furnished to & pauper at the expense of their town in
order to bind ib. If onesupervisor acts with the knowledge
and consent of another, given either expressly or by hig
keeping silent when good faith requires-him to speak, it
. may properly be inferred that the two concor in the matier
and that there ig a sufficient meeting of minds between the
proper municipal agents and the person fornishing relief to
satisfy all the essentials of a contract. While an implied
confract 13 sufficient, as indicated, it must be established, if
one endeavors to recover upon it, the same as any other im-
plied contract. The statute creates a liability to relieve
destitnte persons, but not a liability to individuals who may
voluntarily perform that service. It empowers appropriate
agents of municipalitics to make their liability effective by
necessary contracts to that end, and imposes upon such
Vor. 105—25
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agents the dut v to ezercise such power. If they refusstodo
80, hey are doubtless amenable in some way for such mis-
wnﬁmtﬁ but the law gwm no private person the right fo
perform the duty of such ofisers. s v, Straford, 10 M, I
354, Ierformanos of that duty by the person designated

by law iz absolutely essential to oreate a binding obligation.

apon the municipaiity o compeunsate one fov relieving a
poor person, legaily entitled to relief ab its expense. IF the
gtatuies on the subject are defeective, it in not for the comrt
6o judicially extend them. They came to us from Massa-
chusetts indirectly, having been adopted by Michigan, then
by this state. It roust be prosumed that there was a pur-
pose in making the change which we have pointed out be-
tween the Massachnsetts statutes and our own, for, withoub
the change, mere noglect of the snpervisors of & fown fo
act when they ought to act for the relief of a poor person,
would give a private party, not Hable by law to furnish such
relief, and residing in such town, the right to do so at the
expense thereof. There Is no more reason for holding that
a person may aid a pauper, upon the supervisors of the fown
iz which such pauper has a legal settlement neglecting their
duty, and hold such town liable therefor, than for holding
that one may repair the highways of a town because its

- - pupervisors neglect their duty in that respeot, and recover

of guch town therefor. The duty of the municipality in
both cases is regulated by statute, and in neither case can it
be bound to a private person for services rendered excepb
by contract made a8 contemplated by law.
From what has been said it follows that the comp].amﬁ
was insufficient and that the objection fo any evidence under
“it was proper. There was not even a suggestion in the com-
plaint that the supervisors of the respondent town had no-
tice of the necessity for furnishing the relief for which the
claim was made, The application for leave to amend was
properly denied, if for no other reason, because it alleged

RPY:
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mere notice to the chairman of the board of supervisors of
the 1*@5;:»011{1651@ that Bruaas was a proper town charge and
stood in iramediate need of velief as such, ard that the per-

son giving such nobice, the appellant bers, was on der nio

legal obligation fo furnish guch relief. The amendment fol
lowed closely the line of declsions to which we have f"fe"*'if&{i
based on express statules creabing a liability under such

civoumstances. Smedh v, Oolerain, 9 Mem 439,
By the Oouri— The judgment is affiemed,

‘Grerwoon Mawvracrvrive Cowmrany, Appellant, ve. Svum

and others, imp., Respondents.
February 8—February £8, 1901,

‘Corporaitons: Officers: Purchase of corporate motes for individucl
benefit : Collateral securities: Bgquily: Remedy af law: Laches:
Pleading. .

1, Certain guarantors of the notes of a corporation had pledged stock

in the corporation amd an intersst in a parfnership as collateral

securify for said nobes and also for their individual indebtedness

to the pledges. The president of ihe corporation, who was also

ong of the guarantors of said nobtes.and who had an interest in said

partnership, purchased for himself, from the pledges, said corporate

motes and also the pledged collaterals, for less than their frue

value. The corporation was a going conocern, but was embarrassed

for want of ready money and unable to pay its debis as they ma-

bured. It was alleged thaf the president made no sffort to pur-

-chase the corporate notes and collaterals for the benefit of the cor-

2 poration, albhough he knew such a purchase would greatly bensfib

- the corporation and all ifs stockholders, bub purchased for himself

withoub the donsent of any of the cbher sbockholdere. It did not

appear thabt the corporation had any legal right to have the col-

tagerals remain pledged for the security of its debt. Held, thatthe

purchase of such collaterals by the president of the corporation did

not in any way conflict with any duby hs owed fo iy, and it hadno
-enforceabls interest therein.
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ROART OF COUNTY COMMIESTONEERS OF SHER-
IDAN COUNTY w. DENE 'BR..LNK..

Poor awn Paupirs—IMNoM-RESIDZNT SICK PIRSONS—LIABILITY FOR
Cang v FEwmprenncy , Casp—Ssrvicss EBwDERED BY PEYSICTAN--
IapTinp CONTRACI—PRESENATow of Crarie wo County BOARD—
AFIZCATION 1IN 1HE FPETIION,

r. The notice of the siclkness i the couniy of a noi-residsnt
person without means, upon receiving which the connty
board is required to provide the necessary assistance, is not
for the purpose of fixing the county's lability for such
assistance furnished by third -parties, but fo enabie the
board to act prompily in deserving cases. (B, S 18pg,
Sec. 1260.)

2. Where, in case of a sericus accident suffered in the county by
a non-resident without means, requiring immediate medical
and surgical attention to save his life, notice before the
giving of such attention ie impossible becanse the hoard is
not in session, the county is diable to a physician for the

. reasonable value of services rendered the sufferer, shown
to have Deen imperatively required without delay.

3. It is to be presumed that a physician performing services im-
mediately required to save the life of a non-resident sick
person without means did so with the expectation of pay-
ment hy the county, where the same are performed with
knowledge that the county board is authorized by statute to
extend assistance 10 such person 2t the county's expense.

4. Where a request by the county board fo_r the performance of
services by a third party in attending to the immediate
necessities of a person without means falling ‘sick or suf-
fering an accident in the county is impossible becattsse the .
board is not in session, such a request is not essential to a
recovery from ilie county of the value of such services, but
the liability i such case arises from the moral and legai
obligation of the county to provide the attention, its failure
to do so, and the rendering of the required emergency ser-
vice by the party with the expectation of being reimbursed
therefor, & promise to pay in such case being presumed.

5. As against a demurrer, an allegation in a petition for the
recovery of a claim against a county for medical and sur
gical attention to a person alleged to have been entitled
thereto at the county’s expense, sufficiently alleges the pre-

.
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sentation of the claite to the county board, which states
that a wverified claim for the said medical and surgical
services so rendered and performed was filed with the
county clezle of the county and presented to the defendant,
and that a copy of the claim is not attached fo the petition
for the reason that the same hag been wmislaid ar lost, it not
appearing that the claim embraced mere then one itern, and
the gervices are alleged o have been rendered oun the same
day, '

[Decided March xg, 1007.] (89 Pac, 7.}

ErroRr to the District Court, Sheridan County, How. Car-
roLi. H. Parmmies, Judge.

F. Denebrink, a physician, sued the County of Sheridan
for medical and surgical services performed for a non-
resident person without means, who had been seriously in-
jured in the county and required imumediate attention at the
hands of a physician to save his life, A demwurrer to the
petition was overruled, whereupon the defendant refused to
further plead and judgment was rendered for the plaintifi.
The defendant prosecuted error. “The facts are stated in the
OpInion.

James A. Burgess, County and Prosecuting Attorney, for
the plaintiff in error. (Charles A. Kutcher, of counsel.)

The county’s liability for medical services to a poor person
or pauper is statutory, there being no such liability at com-
mon law. (Board v. Board, 6 Wyo., 254; 22 Facy. I,
1008.) 'The plaintiff below must therefore bring himself
within the statute to authorize a recovery. (Kechler v.
Stumme, 36 N. Y. Super., 337.) L'he action is based upon
Section 1260, Revised Statutes of 18gg, but sufficient facts
are not pleaded to bring the case under its provisions. No-
tice to the sheriff was not notice to the board. (Mechem on
Agency, 718; Mechem Pub. Off., 846.) There is no allega-
tion of notice to the board. It is essential that the facts
showing notice should be set out; =2 mere conclusion is
insuficient. (Lawson v. Townes, 3 Ala,, 373; Rapalye v.
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Bailey, 3 Conn., 438; McCormick v. Tate, 20 Iil, 334;
Cruger v Ry, Co, 12 N. ¥, 190.) A demurrer does not
admit legal conclusions, but only facts well pleaded. (Phil-
lips Code Pl 302.)

Notice was necessary o constiiute a cause of action.
{Board v. Board, 6 Wyo,, 2062,) Aad it must be shown to
have been given as soon as practicable, to impose on the
coumaty a legal obligation. The allegation as to presentation
of the claim is insufficient, since it does not show it to have
been itemuzed. (R. 8. 180¢, Secs. 1062, 1216; Const., Art.
16, Sec. #; Houtz v. Board, 11 Wyo., 168.) ‘Therefore, it
does not appear that suit was authorized. (g5 Ency. PL &
Pr., 207, and cases cited; 11 Cye, 6oz; Bank v. Custer, 17
Pac., 551 (Moiit.)

E. E. Enterline, for defendant in error.

Notice to the board was not necessary in this emergency
case; but notice was given to oue of the board’s appointed
agents in such matters, which was all that could have been
given at the time, as the board itseli was not 1 session.
The board was authorized to appoint an agent for such
cases. (R. S. 18gg, Sec. 1258.)  The facts alleged show
liability on the part of the county. (Robbins v. Town
(Minn.), 1oz N. W, 1023.) The presentation of the claim
is sufficiently alleged.

Scorr, JusTicE.

This action was originally brought in the District Court
- of Sheridan County by the defendant in error, plaintiff be-
low, against the plaintiff in error, defendant below, to re-
cover the sum of seventy-five dollars for medical and sur-
gical services rendered to a non-resident person who had
fallen sick in that county from an accident and was without
any money or means to pay therefor. A demurrer was
interposed to the petition and upon hearing was overruled,
to which an exception was duly taken and the defendant
electing to stand upon the ruling, judgment was rendered
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in favor of the plaintiff. The defendant brings the case

here upon error.”

Tt is alleged in the petition that plaintlff is and was ot all
times meutioned therein z duldy licensed and practicing phy-
sician and surgeon in the State of Wyonung and was en-
gaged in the practice of his profession in the County of
Sheridan, in cai;i state. ‘“That oa or about the 28th day of
Noverber, A. . 1904, one George Perkins received severe
bodily injuries in the County of Bheridan, Wyoming, by
then and there having his left arm run over by a railway

train, and that the said George Perking, by reason thereof,
_then aud there did fall sick in the said county and state;

that the said George Perkins then and there did not have
any money or property to pay his board, nursing and med-

ical attention, znd that said defendant then and there had

due notice thereof.” That prior thereto the defendant had
duly appointed the sheriff, county and prosecuting attorney,
and one of its members as its agents to oversee and provide
for the. poor and indigent of the county, “That on the said

28th day of November, 1904, the said George Perkins, after

receiving said bodily injuries, required prompt medical and
surgical attention to save his life; that the said defendant,
acting through one of its said agents, namely, A, J. Neilsen,
sheriff of said county, took charge and custody of the said
George Perkins on behalf of said defendant; that on said
date and while the said Perkins was in the charge and cus-
tody of the said defendant, acting through its said agent,
the sheriff of said county, this plaintiff, with the full know-
ledge and consent of the defendant, acting through its agent
aforesaid, in order to save the life of the said Perkins
amputated the injured arm of the said Perkins as such
physiéian and surgeon, and then and there gave the said
Perkins the surgical and medical attention required, the said
plaintiff being then and there assisted by Dr. W. A. Miller;
that at said time the defendant was not in session and no
other notice could have been given than to its agent afore-
said””  That the said medical and surgical attention so
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vendered and performied was reasonably worth the sum of
$50, and that the plaintiff on February 8, 1005, filed with
the county clerk of said county aud presented to the de-
fendant a verified claim against the county for the medical
and surgical services so rendered, and “that a copy of said
claim is not attached hereto for the reason that the same has
been miclaid or lost. That the claim has not been paid and
that the amount theveod, together with interest thereon from
February 8, 1905, is due from defendant to the plaintifi,”

‘There is a second cause of action in which it is alleged
that Dr. W. A. Miller, a duly licensed and practicing phy-
sicizn and surgeon, assisted Dr. Denebrink in performing
the ‘operation, for which.he made a charge of $25, and
which claim was presented in the same manner to the board
of commissioners and not paid, the other allegations being
practically the same, except that this claim has been duly
assigned to Dr. Denebrinle, who brouglt the suit.

1. Section 1200, Revised Statutes, is as follows: “When
any non-resident of this state, or any other person not com-
ing within the definition of a pauper, shall fall sick in any
county in this state, not having money or property to pay
his board, nursing or medical attendance, the county com-
missioners, upoh. notice thereof, shall provide such assistance
as they may deem necessary, by contract or otherwise; and
if such person shall die, said commissioners shall cause to
be given to such persen decent burial. And said commis-
sioners shall make such allowance for board, nursing, med-
ical attendance and hurial expeuses as they may deem just
and equitable; Prowided, That claimg for such services
shall be presented and acted upon in the same manner as
other claims against the county; Prowvided, further, That
said comunissioners may, in their discretion, contract with
some ‘suitable person or persons, for such services, in the
case of all sick persons coming within the provisions of this
section.” '

- It is urged that no notice was given to the board of
county conunissioners and that the services were not per-

T
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formed by the request of the board or of anyone having
authority to bind the cownty. The boaid not being in ses-
sion at the time of the accident, it is reasonable {0 presume
that notice could not have been given to the hoard of the
condition Perkins was in until long after the possibility of
saving his life bad passed. The case was one of emer-
gency, so alleged in the petition and conceded by the de-
miirrer, requiring prompt action, and Dr. Denebrink took
charge of the patient for the purpose of amputating, and
he and his assistant did amputate the arm, all of which was
necessary to save the life of the injured man, and 2all of
which was done with the knowledge and consent of one of
the duly appointed agents of the county to oversee and
provide for the poor and indigent of said county. It is,
urged: in behalf of plaintiff in error that the agent was
such for a restricted purpose and that his authority ex-
tended only to the poor and indigent residing within the
counly aund. that he had no authority to act or bind the
county in cases coming under Section 1260, supra. Such,
undoubtedly, is a correct interpretation of the statute; but
the liability of the county arises in such cases by reason of

" the failure of the county to furnish a physician when the

exigencies of the case require immediate surgical and med-
ical treatment. ‘The amputation was done in order to save
the life of the injured man. The services were urgent,
imperative, and admitted of no delay. The board was not
in session and there was no opportunity to notify it or for it
to take action until it reconvened. The provision i such
cages that “the county commissioners upon notice shall pro-
vide such assistance as they may deem necessary” is purely
one of regulation in view of the attending circumstances in
each particular case and does not make one a volunteer
merely who out of a spirit of humanity iz an emergency
case furmishes succor until the proper authorities can act
in the premises. ‘The lability and duty to care for the non-
resident sick is statutory and exists by reason of their con- .
dition. “The statutory notice serves as an aid to the county
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in the proper performance of this duly in earing.and
providing for the person entitled thereto in pursuance of
and in accordance with the statutes regulating such mat-
ters. Such knowledge miay come to the board in other
ways, but that would not lessen its obligation or duty o
performa its trust nor lessen the county’s liability. The no-
tice contemplated is not for the purpose of fixing the lia-
bility of the coumnty for necessary assistance rendered by
third parties prior to its being given, but to enable the
" commissiopers to render prompt assistance in deserving
cases. The very ground updn which the board is author-
ized to give assistance is that the person is sick and hasn’t
money or property to pay his board, nursing or medical
attendance, and that fact being known to the person wheo
comes to his relief, until the board can be notified so that
it may provide for his wants, it must be assumed that the
person furnishiog the relief did so with the expectation of
being re-imbursed by the county. We must presume that
within the terms of this section the provision authorizing
assistance covers the time between his falling sick and a
notice of his condition given as promptly as the circum-
stances of the case will permit. The Legislature evidently
intended this class of cases should be attended to, yet it
bas failed to point out the method of giving prompt as-
sistance in an emergency case. In such case the object,
purpose and policy of the law is clear, and, although the
-statute is silent as to the method of giving speedy and
needed relief, its object and purpose ought not for that
reason to be defeated. As was said by the Supreme Court
of Minnesota in Robbins v. Town of Homer, 103 N. W,
1023, ' “It is true that the obligations to provide for the
poor are statutory. ~ These, as we have indicated, are mat-
ters of regulation; but, when there can he no regulation
from the very nature of the case, it must be that necessity
will supersede the exercise of statutory authority, and im-
mediate ald for the sick person should be furnished. A
deprivation of it might inure not only to injure the poor .
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person, but to the defriment of the public, for delay in the
treatment of the injured party might eatail added pecu-
niary burdens.” ;

Tt is not alleged in the petition that the services were
periormed at the reguest of the defendant. As the board
of county commissioners were not in session at the time,
no such request could be made. The case falls within the
exception that such request was necessary for contract
liahility. Tt was both the moral and legal obligation of
the board to furnish a physiciah for the imjured man, and
upon its failure to do so Dr. Denebrink and his assistant
performed the services which the exigencies of the case

requited to save a human life with the expectation of being

reimbursed therefor. In such cases there is always a legal
presumption of a promise to pay without any proof that
such promise has been made or the services requested by
the party sought to be charged. (15 A. & E. FEncy. of
Law (2d Ed.), 1081.) Upon the facis the case is different
from Hamilton County v. Meyers (Neb.), 37 N. W., 623.
In that case the action was for continuous medical treat-
ment, and during the time the services were being rendered
the physician gave no notice to the board of county com-
missioners, although the board was in session in the imme-
diate vicinity of where the destitute person was sick, nor
were the services performed by direction of the overseer
of the poor. The statute in that case was different in that
it made it the duty of theé overseer to furmish relief to a
non-resident falling sick and without means to care for him-
self. Tn Robbins v. Town of Homer (Minn.), supre, a
case almost identical upon the facts, the question was upon
the sufficiency of the complaint. That court said: “It is
true that ordinarily there must be a request from 2 person
authorized to make the same to coustifute a basis for con-
tract liability, but there are some exceptions to this rule, as
where a person lies under a moral and legal obligation to
do an act, and another does it for him, under such circum-
stances of urgent necessity that humanity and decency ad-
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mit of wo time for delay. Heve the law will imply a
promise to pay without proof that it has been made, when
there was an expectation of relmbursement. (15 A. & E.
Ency. of Lew (2d Ed.), 1081.) A very familiar illustra-
tion of this rule is where a person furnishes the means for

the burial of the dead, when no request comes from the

percon legally lable to perform the obligation. In such
cases it has peen held that the person furnishing the ser-
vices may recover to the extent of the expenditures incurred.
(Gould v. Moulahan, 53 N. J. Eq, 341; 33 Atl, 483;

Bradshaw v. Beard, 12 C. B., 344; Ambrose v. Kerrison, -

10 C. B, 776; Price, 3 Y. & J.,, 28; Patterson v. Patterson,
5o N. Y, 582; 17 Am. Rep.; 384.)

“If Liessard, the poor person in this instance, had died
and the supervisors had been abseunt, we have little doubt
that a person providing for his burial would have a legal
claim against the town; and, upon the same reasons, why
not a physician whose ministrations in a pressing emergency
seek to avoid what may result in his death? ‘The super-
visors, upon whom the duty to name the physician was im-
posed under legal as well as moral obligations, had not pro-
vided for the same, and we have no doubt that it should be
held that the physician who immediately answered the cail
of emergency, perhaps to save life, or duninish the increase
of expenditure against the public, would have a valid claim
for compensation.

“Having reached the conclusion that it was the duty of
the supervisors of the defendant town to provide a phy-
sician, it reasonably appearing that-an emergency arose
when it was impossible for them to do so, we hold that the
conclusion follows that there was a legal duty on the part
of the town to pay such reasonable claims for the services
of plaintiff as he may be able to establish at least until the
board of supervisors can be notified and appropriately act
in the premises.” :

The opinicn in that case meets the argument of the
plaintiff in error so completely that it would seem un-
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necessary to discmss this branch of the case any furthsr.
It was sufficient to allege the facts showing the Imumediate
necessify for the services rendered and the umpossibility of
2 precedent request or promise to pay. ‘To hold that such
request was necessary to maintain the action would, under
the circumstances 2s shown in the petition, be irhuman and
shocking to all sense of decency and vender the statute less
effective than it was evidently intended. Such request was
in the nature of an unpossible condition precedent and suf-
ficiently appears by allegations in the pstition. In principle
the question is the same as in those cases upon contract
where a condition precedent has not been performed and =
valid excuse for such non-performance is alleged. (g Cyec.
Tit. Averment and Fulfilment of Conditions, 719; 4 Ency.
P& B, 60

2. It is urged that the petition fails to show the pre-
sentation of the account sued on to the defendant below.
Section 7, Article 16, of the Coustitution, provides that
“no bills, claims, accounts or demands against * * * any
county * * * shall be audited, allowed or paid until a
full itemized statement in writing, verified by affidavit, shall
be filed with the officer or officers whose duty it may be to
audit the same.” It is so provided by Section 1062, R. S.

180¢. ‘The county commissioners were the officers author-

ized to audit and allow the claim involved in this suit (Sec.
1142, R. 8. 1800) ; and it was the duty of the county clerk
to file the account, whether audited or not. {Sec. 1143, R.
5. 1800.) It is provided by Section 1216, R. 5. 1899, that:
“All claims held by a person, or perscis, company or cor-
poration against a county, shall be presented for audit and
allowance to the board of county commissioners of the
proper county, as provided by law, before any action in any
court shall be maintained thereon * * ¥ ‘The last pro-
vision was construed by this court in Houtz v. Commis-
sioners, 11 Wyo., 168, where it is said: “We do not per-
ceive how it is possible to avoid the peremptory language
of Section 1216 and to permit an action to be maintained

1157
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within its purview without pesitively disregarding the
terms of the statute”’ It appears from the petition that
each of the claime sued on was duly verified and filed with
the county clerk, the one of Dr. Denebrink on February §,
1905, and that of Pr. Miller on Januwary 2, 1905, and pre-
gented to the defendant. Tt ig further alleged iz each court
“that a copy of sald claim is not attached hersto for the
reason that the same is mislaid or lost.” It thus appears
that the original verified claims were in the posssssion of
the defendant and the allegation must refer to the originals,
for if they are where they should be copies of them could
be wery easily obtained. The pleader does not, however,
rely on the short form of pleading: authorized by statute in
ar action upon an account. (Sec. 3360, R. S. 1859.) The
attaching of a copy of the account as an exhibit would not,
therefore, supply necessary allegations unless it was ex-
pressly made a part of the petition. The allegation m both
counts is to the effect that the required surgical and medical
attendance was rendered on November 28, 19o4. No charge
is made for anything but services, and those services were
rendered on the same day. There.is no distinct item for
medical attention, and giving the words a fair and reason-
able construction, in view of the other allegations of the
 petition, such attention was co-existent in point of time
connected with and necessarily required in the performance
of the operation. There is no charge nor attempt to charge
for medical services or attendance subsequent to that time.
It could very properly be said to constitute but one item, for
such an operation would carry with it the duty to do zll
that was necessary to successfully perform it. The de-
murrer admits that the account was duly verified, filed and
presented to the board for allowance. From the allegations
in the petition one item would be all that is necessary in
stich an account to satisfy the law requiring accounts against
the county to be fully itemized. A fair and reasonable con-
struction of the petition would, in the absence of any de-
fense upon the merits, lead one to the conclusion that the
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account must have been preseated for allowance in ac-
cordance with the requirements of the statutes. Tt having
cent g0 presemied, the right to maintain the action accrued 3
to the plaintiff,

The demurrer was properly overrided, and the judgiment
will be affirmed. Affirmed,

o

1

Porssr, C. ., end Brazp, J., concur.

AprIL TERM, 1907,

FROST v. HOUX BT AL
Broxrrs—Riar, EsPATE AGENTs— COMMISSIONS,

I. A real estate agent with whom property is listed for sale 1pon
an agreed conumission performs his part of the contract
upon producing a purchaser who is able, ready and willing
to purchase at the price named, and on terms of payment
satisfactory to the seller,

2. The agent’s right to an agreed commission for the sale of
real estate will not be defeated by the fact that the seller
had failed or refused to furnish the agent with the terms
of payment which would be acceptable, where the seller
aceepts the terms offered by a purchaser produced by the
agent, or the purchaser takes the property on the seller’s
terms, at the price at which the agent was authorized to
sell.

3. Nor will the right to the commission be defeated by the fact
that before the unconditional listing of the property with
the agent, the purchaser produced by him had written the
owner about the property and Dbeen informed that it was
for sale on certain conditions, nothing further having been
done or said by the owner in negotiating the sale previous
to the listing, and the evidence showing that he did not
then regard the party writing him as a prospective pur-
chaser.

[Decided April 15, 1007.] (80 Pac., 562.)
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County {,1: Christian v, Roelwall,

srrorin the ruling ipon certain qups?;ions pu‘ﬁ tc jurors ae fo
how they woulc 1'E inglined to dacide the caso if the evideucs
weore sgually balanced and that such a guestion should bs
20001, rspamem by a statement of the legal ¢ ]e involved. The
remaining potats, ag to the admission of testimony that 2 minor
son of deceased Is e cripple, the ta.atlmony of ezperts, the im-
peaching iestimony and that the damages are excessive, are
overruled.

The sondition of ihe son might be considered in determin-
ing the exztent of support neceseaniy required doring minorisy
and perhaps afterward.

The experttestimony was relevant and tended o throw lght
upor an important point in issus, and the impeaching testimony
was sufficiently within the range of the questions put to the
witnese sought to be lmpeached. The damages, while fully
as high as warranted by the evidence, do nof appear to ns so
high as to call for unfavorable communent,

For the giving of the 7th instruction the judgment will be
reversed and the cause remanded.

Reversed and remanded.

County or CERISTIAN
V.
CHEAantes V. BoOXWELL.

Poupers—Medicnl Services—Hmiergency—dclion against Couniy—Re-
covery—Costs. |

1. Vhers a physician has rendered necessary services, In an emergency,
to a minor whose mother is dead and whose father is idle and worthless and
does ot provids for his children, he may, in the first instance, maintain an
action against the eounty for such pard of his bill as the county is liable %o
pay, although be kas propzety sufficient to pay part of the hill,

- 2, 'When a county is sued as de'endant it is within the fermns of Sec. 7,
Chap. 88, R. 8., avnd judgmeni may be rendered against it for costs.

[Opinion filed February 17, 1887.]
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uogh‘y of Chris v, Backwsall,

Iw ERRO;R to the Cizeuit Court of Christien Connty: the
Hon, L. J. YmEinizes, Judge, presiding.

Mr, Jorw G Drmmwwaw, State’s Attorney, for plaintiff in
STECT.

The somrt certainly erred in vendewing judgment against
the defendans for costa. Bee. 17, Chap. 33, K. 5., Feople v.
Couiters, & Ill. App. 3%; Cumberland County v. Rdwards, 78
Fll. 545,

Mr. W. M. Proviwg, for defendant in error.

Wazr, J. This wasan action in assumpsit against the County
of Christian to recover pay for professional serviees rendered
by the plaintifi as sargeon to one Hobert Waits, an alleged
pauper. The case was fried by the conrt, a jury being waived,
- and there was a judgment for plaintiff for §50 and costs, from
whick an appeal is prosecuted by the county.

It appeared in svidence that the alleged pauper wasa boy aged
about eleven years old who had been seriously injured by the
accidental discharge of a gun. lis mother was dead and his
father an idle, worthless person wholly without means, had
neglected to provide for him, and for a considerable time he
had been without a fixed home, going from one place to an-
other and dependent upon charity for his support.

When the accident occurred he was pear the house of one
Wright, s farmer, by whom he was cared for, and who sent
for the plaintiff. It was found that to save the boy’s life it
was necessary to amputate the injured leg, and it was impor-
tant that this should be done promptly.

There was no time to apply for aid to any county official
nor was there any attempt to do so, but the operation was per-
formed without delay and with such skill that a rapid recovery
ensued. Thisservice was worth §125. The boy had no prop-
erty except an undivided interest in a small tract of land,

which interest was worth about 875. It is clear that if he had

been wholly witheut property he wonld have been a proper

subject for connty support and that the emergency was such as-
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Montgomery v. Black.

to warrsnt Immediate action of the plaintiff withont waiting to
sonfer with courty officials. Oh. 107, Secs. 14, 28 and 24, &
. Beagraves v. City of Alton, 18 Tl 368, 371, Board of
Supervisors v. Beynolds, 48 11, 18§; Ferry County v. City of
Du Quoin, 99 111, 479,

Tt is waged, bowsver, that as the boy Lad a property inder-
est worth $7E. he was not within the provision of the law.
His estate was inadequate to supply his nocsssities.

Buppose e had but 6 worth of properiy, would i be =2id
that he was thersby deprived of the protsction of the law?
Ianifestiy he was pro tonio within the statute. Then was 1t
necessary for the plaintif to exhanst the estate before present-
ing his demand against the connty$ We think not, and thak
It was competent for him to sne the county in the first ingtances,
and recover such proportion of his elaim as the conaty would
in the end be Hable to pay. The allowance made by the couré

> was justified by the proof in the case.

It is objected that it was error o render a judgment against
the county for costs. The section cited in snpport of this
proposition, See. 17, Ch. 38, and the case referred to in the
same connsction, would be in point if this were an action in
which the county sues ag plaintiff. :

‘Wheve, however, the connty is sued as defendant if is with-
in the terms of Sec. 7, and if the plaintif recovers his debt
or damages, he will also recover costs of snit.

The judgment will be affirmed.

’ Judgment afirmed.

G. W. Mo~nteomery avp H. C. Crarg, PARTNERS,
.‘rﬁ ’
W. L. BLAOK ET AL., PARTNERS,
Partnership—Issue as fo Buistence of —Wvidence—Practice.
1. Where the question ab issue is whether several persons are partners,

the declarntions or admissions of ons of them in reference o the existence
of the partnership, are Inadusissible as against the othera.
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oL, 5. County of Clnton v. Face.

' and iy a question of fack. Archibald case, supra. Thaﬁfaﬂ-'ﬁ;

hag besn- dﬂtewfmﬁd by the court bslow against appellant,
with which finding we are noi disposed to differ,

Tt is contended, however, that Lufkin had no anthority
to make the contract shown by the receipt, and tesfified ic
by the witnessas. Appellant “can’t kesp its cakes and sat
it It has the notfe, obtained wnder the agresment shown,
which, as found by the court, discharged the sontract in-
debtednsss. It has not offered to surrender ths note.

The petition seeks to enfores the confract indebiedness,
repressnted by the Browning uofe, which sxtingunished that
indebtedness. CQutside of that questicn, however, it is
thonght thero is sufficient evidence to show Lufkin had the
authority to make the contract shown by the evidence.
This is not like the case decided by the Appellate Court of
the Third District—Davis & Rankin Building and Manu-
facturing Company v. The Colusa Dairy Association and
Joseph F. Dietrick, 55 111 App. 591,

The decree is affirmed.

County of Clinten v. J. T. Pace,

1. PavpErs—Physicion’s Bills—Iiability of the County.—Under Sec.
24, Chap. 107, R. &., entitled ** Paupers,” before a physician is entitled to
pay for medical services rendered to one not a pauper, it must appear
the person {reated does not come within the definition of a pauper; that
he has fallen gick and has neither money nor property with which to
pay for medical aid.

2. SismE—Duty of Town Officers.—Under such circumstances it be-
comes the duty of the overseer of £ha poor of the town to give, or cause
to be given, to the sick persen, such assisfance ashe may deem necessary
and proper, subject to such rules as the county board may prescribe.

3. Sawve—Rules of the Tounily Board—Presumplions.—In a suif
against a county, under Chapier 104, B. 5., entitled ¢ Paupers,” it Is fo
be presumed that the county board had not prescribed any rules or reg-
ulations relaling o paupers, from the fact that none were offered in
evidence.

4. Sswe—Liability of the Countjr.—A county is Hable for necessary
services rendered by & physician, whare prompt and immediate action iz
reguived, withount notice to, or permission from, the averseer of the poor,
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Coandy of Clinton =, Face,

8, OTnRIEEER OF TEE Po0R—Iower to Upniract—Services Rendered
and fo be Rendered.—MNotice to the overseer of the poor snd epplication
for auwthority 4G tuzat & person st fhe orpense of fhe cownfy, should be
made within a reasenable fime affer the necesaiby srises, bub the fach
that the overseer may nobbave given the aubhority for some weeks after
recetving the notice, is 1mmau?r1ai His guthority fo bind the conrty, in
& proper case, for sevvices o be rsndered, as well as for fhose already
rendered, is ¢m§lc.

6. Eviemwcy—The Welght of —Questions of the Weig-‘ht of the tasti-
TOORT 858 fo; the courf, when ezercising the fumcbions of a jury: ihe
decision of a eonvt sifting as & juvy, and passing uncn guestions of fack,
can not be geb aside by the Appeilete Court unless the fnding s mani-
feetly agamst the weight of the evidences.

7. Drrmmsms—Pariict Allowence of o Uladm by o Cointy Board.——
The fact that o claim presented to the county and allowed In paxt was

‘not duly sworn to, s no defenge i In an original scuicn on the guanium
meruid in the Glrvmt Court,

8. Pumspine—Oommon Jounis Sufficient.—To an action agamst o
county for services remdered to 2 poor person under the pauper ach, 2
declaration confaining the cormmon counts only, is sufficient,

9. Costs—Against a Couniy.—In an action againssa county forserv-
ices rendered under the pauper act, when the county is unsuccessful,
the vosts are properly adjudged against ik

Assmmpsii, for services rendered. Appeal from the Circuit Courtof
Clinton County; the Hon. ALowzo 8. WIiLDerMAN, Judge, presiding,
Heard in this court at the February term, 1895, Affirmed. Opinion
filed July 1, 1896.

M. P. Meorray, attorney for appellant.

Vax Eooreszre & Forp, attorneys for appellee.

Me. PreEstDiNG JUstioR SCOFIELD DELIVERED THE OPINION OF
rare UourT.

Under section 24 of the act in relation to panpers, before
& physician is entitled to be paid for medical services ren-
dered. to one not a pauper, it must appear:

1. That he does not come within the definition of a
pauper.

2. That he has fallen sick.

3. 'That he has neither money nor property with which
to pay for medical aid.

VoL, LIX3T
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Onder sueh cirowmatances, ik hec{}leg the duiy of the
overseer of the fown to give, OT.‘ czuse 1o be given, to the
sick peveon, such sgsivtance as hs ma y er necessary and
proper, subject o such rules dﬂﬁ regulations as ths county
board may prescribe.

In this case, Anton Helltro i rot a panper within the
definition of the word; he fell sick-—thab & to zay his leg
was broken—and he had neither mone v nor property with
which to pay for medical aid. It iz to be presumed that the
county board had not prescribed any rules or rﬂgwafﬁ ons {or
guch sases, inasmuch a8 no suech mles or regmliations were
oifered in evidsunce, which would certainly have been done
if such rules or regulations were in existence and wers favor-
able, as & matter of defense, to appellant. The County of
Perry 7. City of Du Quoin, 99 IIl. 479.

Thus it appears thab the facts satisfy ail the reqmremants
of the statute, and concur to create 2. liability om the part
of appellant, unless it was obligatory on appellee, the attend-
ing physician, to obtain authority from Nordman, the
supervisor and ez gficio overseer of the poor of the town, to
treat the patient, and to obtain such authority either before
the commencement of the treatment, or, if the case was one
of overruling necessity, as soon thereafter as practicable.

The third, fifth and eleventh propositions of law presented
to the court by appellant and marked refused, presented the
theory that ne vecovery could be had for any services what-
ever, rendered without permission from the overseer of the
poor. This is not the law. The county has been held to a
liabiliby for necessary services rendered by a physician where
prompt and immediate action is required, without notice to,
or permission from,the overseer of the poor. County of
Christian v. Bockwell, 25 I11. App. 20, and County of Fayette

. v. Morton, 588 Id. 55%. TUnder these anthorities, appellant
" wras clearly liable for the first services rendered by appellee

in the treatment of Felltrop. Hence the court properly ve-
fused to hold the proposition of law mentioned above.
But it is contended by appellant that Felltrop was hurt

on January Tth; $hat appellee began treating him on thab

El

163



e TR N T
Poangisy T=aw, 1885

T - U--—;ﬁ. T
HOURTE JISTRICE

County of Clinfon v, Face,

day and conbinued his visits daily, and sometimes twice a
day, during the remaindsr of Janaary, and thereafier with
legs frequency Gill the 21st of May; that appelles gave mo
nofice to the cverseer of what he wae doing, and sought not
to obtain guthority to freat Felltrep till the last week of
Febroary; and that such anthority was not given until the
1t of March, and was prospective ondy. I is true that the
averseer testified to faciz from whish the digputed portions
the foregoing stetements might ke deduced.

o

COn the other hand, appellee testified that he told Nord”

man, within twe or three, or three or four days after the
accident, that he did not kvow whai the man’s dnancial
condition was, but that he, appellee, would expect pay for
hig services, and that Nordman promised to go and ses Fell-
trop; that “be said he would go out and see about it.”

Now if the court acted upon appellee’s testimony, there is
sufficient justification for a finding that an emergency had
arisen requiring immediate action, and that application for
authority to treat the patient at the expense of the county
was made within a reasonable time thewsafter. The facth
that the.overseer may not have given the authority for
some weeks after notice to him is immaterial. The physi-
cian had done his duty, and the delay of the overseer could
not be held to relieve the county from discharging its duty
under the law, toward the necessitous.

But it is said that the testimony of Nordman was entitled
to more weight than that of appellee. But this was a ques-
tion for the court, exercising the functions of a jury. Thede-
cision of the conrd, sitbing as a jury and passing upen questions
of fact, can not be set aside by an appellate court nnless the
finding is manifestly against the weight of the evidence.
But the decision of the case does not rest on this proposi-
tion alone. Nordham admits that, during the first week of
March, he suthorized appellee to troat Felltrop. It isargued
that this authority related solely to the future, and thas, if
it did not, the agreement to pay for past services would not
be binding upon the county.

Nordman testified that Felltrop was not under hig care as

1565



,.,

E&0 Lreproate Oovurrs or TLoimos.

Tor, 5&.] Sonnty of J]Jntnn 7. Face.

reeer; bhat bis, the witusss, had not “resstved ¥ Felltrop
28§ & pauper kel tere vigiting him in March, at which time he
& the sick man whether he had any means or not, and
was answered in the negative, and that ke acoepied Fell-
trop ag a pauper from the Ist *i March. These statements
amount to no more than that Nordman had not asted on
the cage prwr to the lst of March; they do nob go to the
xtent of showing that the avthority giver on IMarveh 1st
was not an achion on the whole sase, a J terminaiion by the
overseer thatthe agmstance theretofore given, as well az that
t0 be given theveafter, was necessary and proper. In this
view of the matier, the fact that Nordman certified to ihe
whole account of appeliee as correct, wher the same was
presented to the county hoard, is entitled fo greab weight,
not as binding upon appellant, but as showing that the
authority given by the overseer was o have a retrospective
as well as a prospective effect.

We see 0o reason why the overseer, who Is required to
canse such assistance to be rendered as he may deem neces-
sary and proper, may not éxamine into the case while the
treatinent, originating in an emergency, is progressing, and
accept past services while contracting for a coniinuation
thereof in the future. The chief object of the statute is to
have the judgment of the overseer on the case, based on his
personal knowledge, to prevent imposition on the county,
and this object is accomplished if a personal examination is
made before the mecessity for county aid has fterminated.
We deem it unnecessary to notice with particularity the
other points presented in appelant’s brief. Hven if the
claim presented to and allowed in part by the county board
was .not duly sworn to, this is no defense in an original
action on the guansum merwit in the Circuit Court. Super-
visors La Salle Co. v. Reynolds, 45 Il 186, and County of
Grundy v. Hughes, 8 Bradw. 34. Wehold also that in such
cage, o, declaration containing the common counts is suffi-
cient, and that the costs arve properly adjndged against the
vounty. |

The judgment is afirmed.

167



SN

b
iy
et
=
&
2
=i
|
£5
o]
T
%)
e
| xcmem|
=
5]
Eﬁ
;:-c\i
o
o
27
5
[
|

Cowatky of Madison v, Haslell.

ity, 30 far es we are advised, for suppoeing that

autho it
has F&eezﬁl %mw i or modifsed in this Slats. We havs
agnsidere agee spacislly cited, tut fime wounld rob

’1
1 4 carsory examination of the many noted in 29
Ene. of Law, 806-7, and appended $o the cass

. dones, 20 Pa. Bt 260 a¢ reporied in 59 Am
Deois: ais3 711. It must suifice to say that we disccver no
difference of opinion as 66 the cowmon law rule, and that
auch of fhe cases 2s were nob in egquity, where it is differ-
ent, wers under statubes, uzpmssly am.thcﬁzing them. If
the law of Tlhinois did not empower the plaintifis fo main.
tain this action in thelr owxn names alone, of course the
constitution of the association couvld nof de it Judgment
affirmed.

County of Madisor v. William A. Haskell,

1. Cournmirs-—Liadle for Aid Furnished io Fersons Injured.—A. phy-
gician who renders medicalaid ko persons injured by an explosion when
the emergency is sech as to warrant an immediate action without wait-
ing to confer with the proper officials, may recover of the county a rea-
sonable compensation for hisservices.

Assumpsit, for services rendered. Appeal from the Circnif Court of
Jersey County; the Hon. Grorer W. Hzurbaraw, Judge, presiding.
Heard in this court at the May texm, 1895, Affirmed, Opinion filed
December 6, 1895,

E. B, Guass and Kroxs & Turry, attorneys for appellant,

Arezanprr W. Hors and Hexry 8, Baxer, Jr, altornays
for appellee.

WMr. PrESIDING JUSTICE PLEASANTS DELIVERED THE OPINIOK
or TaE COUBT. '

About nine o’clock in the forenoon of January 21, 1893 a
passenger train of the G, ., C. & 8t. L. R. R. Co., raninto
an open switch, striking some<reight cars standing on it af

Yor, LETIT 42

63 687

6¢ 69
68 657
[iLE 544
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YOL. 33, Counby of Madison 7, Hagkel,

Warzn station, which Iz in Wocedriver township, ?_3 otn

that of Alton, and within & few wmiles of ths @ity,, .&m@ng
the freight cars were several carrying tanks of coal ol and
gagoline, Bythe collision the engineer was killed, some pas-
sengers injured and some cars, both freight and passenger,
sebonfire. Theaccident drew a cvowd of people from Alion
and the neighborhood to the soens, Abountnoon ons of the

tanizs szploded, and the burning oil was thrown npon the

pecple standing around as spsotators, by which guite s nuxn-
ber were fafally and others severmy injured. Appelles,
who was the physician and surgeon of the rmlmmd OmPpany
for Alton township, wae there attending professionally to
passsngers who had been bhurt by the collision, and with
other physicians immediately procesded to render the med-
ical and surgical attention required for the persons who
were injured by the subsequent explosion. He ordered and
obtained from the company @ special train and had twenty
of the sufferers conveyed to St. Joseph’s Hospital at Alton,
of which he was the regular physician and surgeon, and
where they were thersafter attended by him and four other
physicians, 8ix of these patients died of their injuriegin
the course of the first night and following day. Others
died later, from the same canse, and still others were, from
time to time, discharged. By the i2th of March, ounly seven

*‘S

~ remained under treatment. Until that time five physicians

had regularly attended to those still there, but after that
day ouly two, appelles and Dy, Halliborton, swho continued
to.do so until the 14th day of June, 1893.

For these services and materials furnished in connection
with them, appellee brought this suit in the Alton -(lty
Clourt, from which the venue was changed by agreement to

the Circuit Court of Jersey County, where on trial withous

a jury he obtained a finding and judgment for $611.50,

‘which included §78 for materials furnished.

The action was brought under Sec. 24 of the Pauper
Act, which provides that *when any non-resident, or any
person not coming within the definition of a pauper, of any
county or town, shall fall' siek, nol having money or prop-

169



s S W e Famses 4 Gek TED
Taizp Diserine——iay Tenar, 1686 B59

County of Madlson v, Easf’-.ﬁell

srby $0 pay his board, nnrsing ade n erj oal ald, the gver
seev of the voor of the town or pre in which he may ke,
hall give or cange £o be given to hu r‘h agsistence as they
may desm necessary v and proper, of cause im o be con-
veyed to his home, % bject to such rul &2 & and regulations as
the covuby board may },;:escribe} ard i he al_.,__'i_i die, oauss
him tobe decently buried.” B8, Uh. 107.

The declaration was in two counts, of whickh the fixsi,
after stating that the persens named, WLC were not paunpers,
but were nnable to pay, ete., fell sic clein the counuty of Z&f?adl«
son, and that thereupon the overseers Of the poor in the

gl

townships of Woodriver and Alton by virtus of the statuls

had undertaken to provide them with such medical attend-
auce and medicines as were necessary and proper, averred
that the plaintitf, “ being requested and authorized soto do,
did furnish to said parties such medical abfendance and
medicines,” ete. The second, after stating the names and
conditions of the parties as in the first, averred that in said
county they “ became and fell sick, and it became necessary
to immediately furnish to said parties medical attendance
and advice and medicines; that plaintiff, who is a regularly
licensed physician, thereupon gave to said parties ” such as
they required, and that $80C was a reasonable chargs
therefor. '

The plea was the general issume, with notice of lnuen’mon
to prove under it, in substance, that the parties named were
injured by the explosion of cil tanks on a side track of the
C., C, C. &8t. L. B. R. Co,, in Woodriver township; that on
the same day they were removed to the hospital in Alton
township; that the cowmnby supervisors had a competent
physician to furnish, free of charge, the medical services
required for them in Alton township, whe was in said
township during all the time of their alleged treatment;
that plaintiff was during &ll that time the physician of said
railroad company, and that hisservices in the premigses were
rendered on its behalf; that the survivors of those parties
and the representatives of the deceased are prosecuting if
for damages sustained by reason of said injuries; that said
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varties wers transferved by it irom ‘Wauarl - to Alten

townghip; and that plaintiff had been paid for a,]Lhis SEr?-
1ces and medicines for which the defendant isin anywi 150
liable by law to pay.

On the part of she defendant ne svidence was oifeved, but
the sasewas subwitted on that introduced by plaintiff, and
gertain propositions of law asked to ba held by the court.

It is insisted that no recovery could prmmﬂy‘ be Lad
under the st count for want of proof that plaintiff was
“ vequested and authorized ” to furnish medical attendance,
advice and medicines as alleged; and if 15 could under the
second, it must be upon the theory that he parties were

ntitled to call upon the county for reliel and that the
urgency of thelr need did not admit of delay until request
could be made of those appointed by law to furnish i, in
which case the liability would be only for what was ren-
dered and furnished until the proper authorities could be
called upon to act, And it is contended that under this
section, the overseer of the poor is the only person anthor-
ized to furnish the aid provided for, and he, only in accord-
ance with the rules and regulations prescribed by the
county board; for which proposition some cases are cited
relating to the county’s liability for aid furnished by pri-
vate persons, npon their own motion, to technical “paupers.”

- Rayburn v. Davis, 2 Brad. 548; Seagreaves v. Uity of Alton,

13 IN. 872. We think that whatever bearing they have
upon this case, which is brought undel another provision,
made for those who are not paupers, is clearly in support
of appellee’s claim as it is shown by the evidence. For they
both except extrems casey, and if this was not shown o be
one, NonNs ever was or can be. '
By the section referred to the legislature made it abso-
iutely obligatory upon the county to male all necessary
and proper provision for persons of the classes and in the
condition of the sufferexrs in this case. It can not aveid
the liability so imposed, by its own failure to appeint nec-
essary agents or prescribe regulations as to the manner of
doing it. County of Perry v. The City of Duaguoin, 89 11l
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166-8; Qounty of Christian v. Rockwell, 25 I1L App. 20,
Tf the defense is thab the provision was not made or not
furnished in accordance with the rales and regulations pre-
scribed by the board of supervigore, “it iz incumbent on it
(the county) bo show that the counby board prescribed ves-
sonable rules and regulations cn the subject, and what they
were,” as was sald in the Perry Co. case, oitad, pp. 457-8.
ITers there was no “defiance ™ by appellee of such rulsy and
regulations, as in DeWith CJo. v. Rice, 91 Il 5%8. Tf does
not appear that the county bosrd of Madison county had
prescribed any. At the time of the accident the overseer
of ths poor of Woodriver, where it ocourred, was abseni in
Texas. Appellee, having fnished the work for which he
wag sent thers, was sitting 1n & passenger car waiting foran
engins to go inte town., He did not know that any one was
injured by the explosion until & Iittle boy came in and told
him to come quick. He took postession of a freight car
used as an express office, told somebody to run for cotton
and buekets of water, and directed that none but those
burned should be admitted. * They came in one after an-
other until the car was full, screaming with pain. Some of
them were stark naked. Some were burned from their heads
to their toes—every particle of the surface burned.” He
made 8 temporary dressing and applied it to their burns.
Many of them could not stand the shock of the extreme
cold, so he asked Mr. Castle of the “Big Four” te give
him a train as guicl as he conld, which was done, and he
took them to Alten. He telephoned for the city ambulancs,
got express wagons and whatever he could geb hold of, and
had them conveyed to the hospital, where physicians (word
having been sent in} were already gathered.

Such was the statement of appelles, and is given in almost
his exact words. Any rule or regulation of the county
hoard which would have required a moment’s delay on his

.part, if he had been informed of it, and that the overseer of

the poor was within speaking distance, would have been un-
reasonable, and he unworthy of a place in his profession if
he had thought of it before acting. These people were
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antitled to medical ald if it sould be had, on the instant and
zb the couniy’s expense. County of Christian v, Roclowell,
SUPEE.

Appelise’s action was sanstioned and approved by ths
proper anthorities as soon 28 15 was Eaown to them—by the
oversear of the poor of Woodriver township, immediately
on his return frow Texag, and by the oversser of Alton
township Immediately after the patients wers brought ie
Alton., Hefound the doctors attending to them and sanc-
ioned everything they did: told two of them to “do every-
thing they could to help these people out;” and says, “1if
there had bsen more doctors I would have liked it—thers
wasn’h doctors enough.”

Appsllee’s attendance and services continued to be neces-
sary and proper until June I4th. He continued to attend
some thersafter, without charge. The charge hemade and
sued for was reagonable—he says hardly more than one-sixth
of the usnal charge in lilce cases, where the patient is treated
ab his home and able to pay. He did nob render any of the
service sued for on behalf of the railroad company. It owed
these unfortunates no contract duty. He was not directed
by the company, nor required by his engagement as its
physician and surgeon to attend to them. The evidence of
difpaen 2 ¥ clear, positive and undisputed.

re was no material ervor in refusing or modi-
fying the propositions of law submitted on behalf of appel-
lant; and if there was, the finding was required by the
evidence. The judgment will therefore be aflirmed.

Py o

Hred Schmaodeks v. The People.

i, IRTOXICATING IiQuors—~Sule to Hobitnwal Druniords.—The sale
of liguor to a person in the habit of getling intoxzicated is not anthorized
as a conversa proposibion by the act of 1887, which declares that who-
ever, outside of the incorporated limits of any city, town or viilage, sells
sny intoxicating liquors of any kind in any quantity less than five gal-
Tons and in the original package as put up by the manufacturer, shall be
fined, ete. :
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waich a desree dismissing the bill was rendeved and relied
OB 28 an WEJ dication, o1 a8 & pending sult f&ually ge-
fective. The ccmplainant could not take a,% beheﬁb irom it.
It wa siaun&ed on an sffidavit pleaded ag s tendsr for the
taxes of 18071, whick bad ne reference to the Matehssz, Jack-
son & uohmbu Railvoad, but te a different cne. The de-
murrer to the bill was righfly sastained on this ground, and
the decree sustalning the demurrer and dismissing the bill
in that case, now here on appesl, will be affirmed.

We reverse the decrees made in this case susiaining the
plez and the demurrer, and dismissing the bhill, and remand
the case for further proceedings in the sourt below in accord-
ance with this cpinion. The defendant may answer within
thirty days after mandate filled in the chancery court.

Reversed and remanded.

Boarp or SurERVIsorRs oF LEE CouNty 2. Gireers & BoNnnR.

Coumry.  Liability for services io pauper. Emergeney. Code 1880, 7 826,

Where no gteps have heen taken to declars one who is indigent and help-
less a pauper, and, owing to his physical condition, he cannot be removed
to the poor-house, but requires immediate surgical attention, which is
bestowed in the emergener, the county is chargeable therefor. Code
1880, 2 626.

Frou the cireuit court of Lee county.

ZoN. Loox F. Hovuston, Judge.

Gilbert & Bonner, partners in the practice of medicine,
made applieation to the board of supervisors of Lee county
for an allowsance of. $55, as compensation for services in am-
patating the leg of a pauper. The allowance was refused,
and an appeal was taken to the circuit court, where the case
Was trled by the court without a jury, resulting in a judg-
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ment in favor of plaintids for the amount claimed, from
which the connty appeals.

The facts out of which the claim avose are these: .111 Jan-
nary, 1892, an old negro living in the county was, at that
time, and had besn for 2 long while, an c-bgecu £ han‘tf?
wholly dependent upon the public, and without relatives o
whomi he could look for support. XHe had previously lost
one lag, and the remaining leg becams badly vleerated. Be-
ing reduced to a condition of great feebleness, he was per-
mitted by the sheriff of the county to ocoupy one of the
lower roomas of the jail, s condition grew worse, and ap-
pellees, having been ealled in, found that it was necessary to
amputate the Ieag, which they did. Their testimony 3howed
that immediate amputation was necessary; that, without it,
there wag no chance of recovery, and that, with if, the chances
were meager. The old man survived the operation only
about five days. Meantime, before his death, he was regu-
larly declared a pauper by the board of supervisors. There
was testimony that, some time before that, he had refused to
go to the poor-house, but, at the time of the operation, and
just before, his condition was such that he could not be re-
moved.

Section 626, code 1880, which was in force at the time the
services were rendered, is as follows: The board of super-
visors may allow, as fa,r as may be deemed right, the claims
of persons who have taken cave of, fed, clothed, administered
to or buried such paupers as were, at the time, proper subjects
for relief, but could not be removed to the poor-house.”

J. L. Finley, for appellants.

The proof shows that the old man could have heen.removed
to the poor-house, if he had consented to be moved before he
fell inte the hands of the doctors. The attention of the
board of supervigors had not even been called to his condi-
tion. The principle contended for by the counsel for appel-
lees will apply wherever able-bodied men meet with accident

175



o
(W)

70 Idise.] e Uounry v. Givsmsl, s
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or misfortune, snd, being unsble to pay p“ vysiciane, have op-
erations of this izlm- performed.  FHeynolds v. dicorn County,
59 Miss., 132.

Clayton § Anderson, for appellecs.

Bection 8%6, code 1880, was iutended 4o cover inst guch
exceptional cases ag this. See Jones v. I}eSo‘o C’oza*tty, 60
Mies., 409. Heynolds v. Aleorn Coumty, 50 Ib., 182, recog-
nizes "Bhat the allowauce is proper Whe”rm?(_n f?mwal to the
poor-house is impessible, Both reason and jusiice demand
that the fee of appellees should be paid by the county.. That
this s a reasonable fee is admitted.

Woons, J., delivered the opinion of the court.
The record presents one of the rare cases in which a snr-

geon’s bill for services to a pauper is a proper charge against -

‘& county. It clearly appears that no steps had been taken
by any courty officer, or other person, to have the poor old
man declared a pauper and removed to the poor-house, in
the manner prescribed by law, or in any other manner. His
pitiable condition rendered prompt action on the part of the
surgeons necessary, and the dangerous state of the Jimb am-
putated made it impossible to remove him at the time to the
county poor-house, regard being had to his life. Humanity
demanded that what was done should be done, and then and
there. It was a case of genuine emergency, in which the
county shounld be held answerable for-the fee. The fee is
indisputably reasonable.

Affirmed,
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is mot the result of any fraud or false representations on ifs part, still

plaintiff has the right to stand on the contract, and recover such dam-
ages as the failure and inability of defendant to perform has caused
him, The questiorl was nresented in Fleckien v. Spicer, 43 Minn. 454,
85 N. W. 926. ‘The court there sald, in substance, after speaking of
the English rele on the subjest, that the doctrine of the American
zourts has been less libsral {o the vendor. A general rule usually ap-
plied is that of adequate damages for the actual injury, or, as if is
sometimes expressed, “damages for the Joss of the bargam.” Mo
fraud on the part of the grantor in that case was shown.

Qur conclusions are that the uncontroverted facts in the case en-
dtle plaintiff to a verdict, and that it was error for the coust to set
it aside. It is therefore ordered that {he order appealed from be re-
versed, and cause remanded, with directions o the court below o
enter judgment for the olaintiff on the verdict.

CHARLES P. ROBBINS v. TOWN OF HOMER.2 s

June 16, 1905,
Nos, 14,308-—(68),

Town FPoor—iedical Attendanece. _

Where the fown supervisors are reguired fo provide for the care and
support of the poor therein, and have no regular physician fo atiend its
paupers, and a pauper suffers from an accident which requires the im-
mediate atiention of & surgeon, whoe renders services to relieve the neces-
sity, he may recover reasonable compensation from ihe town, although he
had not been reguested by the suthorities fo atiend the patient.

Appeal by plaintiff from a judgment of the district court for Wi-
nona county disimissing the action, entered pursuant to the order of
Snow, J. Reversed and remanded for further proceedings.

Williom Burns, for appeliant.

George T: Stmpson and Earl Simpson, for respondent,

1 Reported in 1038 M. W. 1023,
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LOYELE, 4,

‘This is an action against = town having legal rge of a pauper
to recover for his medical and su_blcal treatment zumshed by a phy-
sician. There was a general demurrer 0 the complaint, which was

sustained, and judgment ordered dismissing the action, This appeal
is from that judgment,

Tt is set forth that Richard fessard was a resident of the town of
Homer, and for a period of five years prior therste had a legal set
tiement therein; that the plaintiff, a physician, renderad surgical and
medical treatment for Lessard, who had had nc mezns of support for
more than one year prior thereto, and was during such time a public
charge upon the town; that under the laws of ihe state the supervisors
of Horer, by virtue of thelr office, were superintendents of the poor;
that the medical and surgical treatment rendered Lessard was under
great emergency. It also appears from an account rendered, attached
to an exhibit, that Lessard was suffering from a fracture of the right
hip joint, and was taken (presumably from necessity) immediately to
the Winona Hospital by the physician, and thereafter removed to the
county poor farm by the town authorities. While the allegations of
fact showing the emergency might havé been more fully set forth, it
still, upon a liberal construction of the challenged pleading, appears
to have been a case where there was an urgent requirement for a phy-
sician’s services, and the surgical treatment bestowed, Moreover, up-
on the views of the trial court in its memorandum, the liability of de-
fendant was regarded as solely statutory, and that # was essential
there should be a previous determination by the supervisors that the
poor person was .entitled to the physician’s aid by the town, and
to what extent such relief should have been granted. Upon this ground
the court withheld the right of plaintiff to amend, since the alleged
services were rendered without direction or authority of the super-
visors. .

The matter being this presented we shall treat the exigency for
the services performed as being urgent, imperative, and admitting of
no delay. The able counsel for the defendant insists that a request
by the supervisors of the plaintiff was necessary, even though the
accident i which he was injured occurred at night, and distinctive
action by the board would probably have required such delay as would
have rendered any benefit to the patient very doubtful. o
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From the first organizatior of our state, the doy fo take care of

¢he needy and indigent has been rscognized, sud delegated to certain

public officials in their vepresentative capacity. From the start the
politicel division charged with this cbligation has been the county,
and, to effectuate this, the commissioners of the several counties of the
state were declaved to be vesied with the “exclusive superintendence
of the poor in thelr respective counties.” Section 1, . 16, St 1851
This language has been followed ever simce, in the expressed 1mpo-
sition of the duty which the state asswmned zod has always recog-
itized in sccordance with the humane purposes of all civilized govern-
ments. In some instances the plan has been departed from, where the
citizens of particular countles secured legislative changes for the sup-
posed reason that the burdems on the towns were unjustly large, as
compared with those of cities therzin, Such was the case in Wi-
aona county, where, under chapter 4¥9, p. 1082, Sp. Laws 1881, the
supervisors of the several towns were made superintendents of the
poor, instead of the county commissioners. This act further provides,
in substance, that such supervisors, if they desire, may use the county
poorhouse which had theretofore been provided for paupers, in any
desirable case. But it seems in this particular instanmce that the pov-
erty of the indigent person was not made the cause of removal to the
county poorhouse until after his injury. No provision was made for
the appointment of a physician for the defendant town, as we are au-
thorized in assuming from the record and argument of counsel

In chapter 172, p. 177, Laws 1899, it is prescribed that county phy-
sicians shall be appointed by the county commissioners to attend up-
on the poor when necessary; and it was therein specifically provided
that, in cese of emergency, where any poor person had become a
county charge, and should be suddenly injured or afflicted, and so re-
quire immediate treatment before the arrival of the proper county phy-
siclan, any reputable or duly licensed surgeon who should prescribe
for or itreat such injured or afflicted person might receive compensa-
tion from the board, with added provisions for notice by the emergency
physician. 'Then follows a further proviso that this act shall not ap-
ply to counties caring for the poor by the township system. The
title to this act makes no reference to other then county physicians.
and the last proviso was undoubtedly thrown in, ex indusiria, to pro-
tect counties, ratber than to lay down or limit a rule of lability with
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reference to towns where such mumicipalities are required fo sup-—
port the poor. The view is not to be tolerated, under well-settled con-
stitutional limitatioms, that a class distinction in behalf of countics.
and te discriminate 45 to towns was created by this prowviss, so it
may be dismussed zs having ne tendency to show that there was =
legislative purpose to relieve the town supervisors from the obligatiom

imposed upon the county board in emergency cases. The most that

can be said of thic legislation relative to county physicians is that
it is an indication of the policy of the state to providé for an apparent
and reasonable requirement to protect the unfortunate poor where in-
jury and sirdden sickness smay prevent the attendance of the regularly
appointed physician whose duty is to lock after these charges of the
state, and without any such statute the reason therefor is plain and
apparent. The impulses of humanity, the dictates of natural justice.
as well as the pecuniary interest of the municipal body upon whom
the duty is imposed, demand that, where the officials having charge
of the poor are unable to act in a case of pressing urgency, the courser
indicated ought to be pursued, and should be justified, if it can be
doune upon any reasonable legal grounds.

The duty to provide for the poor thus imposed by statute was un-
doubtedly intended to regulate the obligation, rather than to permit
an evasion of it. This goes upon statement. Neither the county com~
missioners, where the county system prevails, nor the town super—
visors, where they are the superintendents of the poor, can turn their
backs upon the proper claim of the poor person. The officials may
and should exercise their judgment to prevent improper persons from:
having relief, but for those who require it they are reguired to per—
form this funetion honestly and efficiently. ‘But a case may arise
where such officials cannot, in the nature of things, perform the trust.
Under such circumstances, it does not seemt just or consistent with
sound public policy that the duty should not be performed at all, nor
can it be said that the unfortunate pauper who has met with an ac—
cident requiring instant succor is to Dbe remediless. ‘The county or
town must provide for him as soon as may be. To decline this man-
date of humanity and duty wilfully by those upon whom it is imposed
would subject such officials to prosecution for misconduct in office.

The same reason exists in the case of the poor of a town as of a

F
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county for calling z physician where the exigency exists, but iz the

one instarnce 1t has been provided for; in the othar it has not. It is
“rue that the obligations to provide for the poor are statutory, These,
25 we have indicated, are maftters o1 :iegula,uo*ﬂj but, where there can
be no regulation from the very mature of the case, it must be that
necessity will supersede the exercise of statutory authority, and im-
inedicte aid for the sick person should be furpished. A deprivation of
it might inure not only to injure the poor person, but to the detriment of
the public, for delay in the treatment of the injured pariy might entail
added pecunmiary burdens.

It is true that ordinarily there must be ¢ request from a person -
+horized to make the same to constitute a basis for coniract Hability,
but there are some exceptions to this rule, 2s where 2 person les un-
der a moral and legal obligation to do an act, and another does it for
him, under such circumstances of urgent necessity that humanity and
decency admit of no time for delay. Here the law will imply a prom-
ige to pay without proof that it has been made, when there was an
.expectation of reimbursement. 22 Am. & Fng. Hne. (2d Ed.) 1009,
A very familiar fflustration of this rule is where a person furnishes the
tneans of burial of the dead, when no request to do so comes from the
person legally liable to perform the obligation. In such cases it has
‘been held that the person furnishing the services may recover to the
-extent of the expenditures incurred. Gould v. Moulahan, 53 N. J. Fq.
841, 83 Atl. 483 ; Bradshaw v. Beard, 12 C. B. (N. 8.) 344 ; Ambrose v.
Kerrison, 10 C. B, 776; Jenkins v. Tucker, 1 H. Bl 90: Rogers v.
Price, 3°Y, & J. *28; Patterson v. Patterson, 59 N. Y. 574,

If ILessard, the poor person in this instance, had died, and the
supervisors had been absent, we have litte doubt that a person provid-
ing for his burial would have a legal claim against the town ; and, upon
‘the same reascns, why not a physician whose ministrations i a pressing
-amergency seek to avoid what may result in'his death. The super-
-visors upon whom the duty to secure the physician was imposed under
Tegal as well as moral obligations had not provided for the same, and
we have no doubt that it should be held that the physician whe im-
‘mediately answered the call of emergency, perhaps to save life, or
diminish the increase of expenditures against the public, would have a
walid claim for compensation.
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Having reached the conclusion that it was the duty of the supervisors
of the defendant town io provide z }JJJ.YSAL"EIH, it reasonably appearing
that an emergency arose where it was impossible for them to do s0, we
hold that the conelusion {ollows that there was a legal dity on the part
of the town to pay such reasonable claim for the services of plaintiff
as he may be able to establish, at least until the board of supervisors
can be notified and appropristely act in the premises, The demmurrer
should have been overruled.

The judgment appealed from is reversed, and the cause remanded for
further proceedings.

o=

WILLIAM & BUNT v. HAUSER MATTING JOMPANTY.L
June 18, 1804,

Nos. 14,818—(1589).

Former Decisiost:

The decigion in Hunt v. Hauser Malting Co., 80 Minn. 282, holding,
where the latter corporation had, without authority, purchased stock and
received dividends thereon for a number of years in the Commercial Banik
of St Pait, it was estopped from denying its constitutional liability, aunthor-
ized under chapter 278, p. 315, Laws 1809, adhered to and followed.

Esteppel. .

Held, upon the evidence in this case {ending to shew that when the
Commercial Bank was veorganized, its name was changed, and the surren-
der of a specified number of shares of stock by each holder, as well ag the
retentlon and return or repurchase of stock by defendant to gid in restor-
ing its impaired capital, that the maliing company, by participating in the
reorganization scheme, was further 'estopped from denying its stoclk-
Lelder’s lability.

@uestion Immaterial,
Held, that whether or not proof of the manner in which the defendant
. corporation assented {o ity agreement ivo reorganize and change of name
was appropriately made was irmmaterial, and without prejudice to the
defendant's rights in this case. '

i Reported in 108 N, W, 10382,
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STATE OF INDIANA,
AT INDIANAPOLIS, NOVEMBER TEEM, 1013, I THE
NINETY.ERICHETH YEAR OF THIXI STATE.

NawooMER BY AL. 9. JEFFERSON TownsmIir, TIpPoN
' - Counry.
[No, 22,529, Tiled January 6, 1914.1

1. Pavureps.—Suppuri—Liability of Township—Application Tor
Relief—While if 18 a general rule that a clajim against a township
can only be founded on & contract with the proper officer acting
within the scope of his authority, under §9741 ef seq. Burns 1808,
Aects 1901 p. 828, relating to the care of the poor and designating
the fownship trustee the overseer of the poor in hig township,
the trustes is required to furnish prompt medical and suorgical
attention in case of necessify to the poor of his township cutside

"+ of public institutions, and the township is Hable for the reasons
able value of medical and surgical attention rendered to a poor
pexson of the township in an emergency without opportunity to
communicate with the trustee. p. 4.

2. Pavrmrs.—Suppori—Liability of Township—Applicetion for
Relisf—The provisions of §8741 of sen. Burns 1908, Acts 1901 1.
823, relating to the care of the poor, are nol controlled by the
conmty veform law of 1899, §5918 ef seq. Burns 1908, Acls 1885 p.
8438, gince it vefers io connty expenditures alone and has no refer-
ence to the mandatory requirements of the later act except that
towwnship expenditures by the overseer of the poor, in the absence
of authority by the board of county cominissioners, ave limifed in

certain cases to temporary aid not exceeding $15. (Bowrd, ele. v.

Huynier [10037, 161 Ind, 478, distinguished.) 1p.6.
From Tipton Civenit Court; Leroy B. Nash, Judge.

Action by Martin V. Neweomer and another against Jef-
ferson Township, Tipton County. ¥rom a judgment for de-
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2 SUPREME COURT OF INDIANA,

Heweomer o Feffersen Tp—Ii81 Ind L

tendant, the plaintifis appeal. {Transferred from the Ap-
pellate Court nnder §1405 Burne 1608, Acte 1901 p. 590.)
Reversed.

Gifford & Gifford, for appeilants.

John P, Kemyp and Charles Heomyp, for appeiles.

WMeweps, J.—Appellants were copartners in the practics of
medicine and surgery, duly licensed. A boy fourfeen years
of age, o rezident of appellee’s township, while riding om
g freight train, without right, fell off Iis xight leg was
crushed off just below the knes, and the heel and sole of the
left foot were erushed. Suit was instituted by appellants
against the township for surgical snd medieal sifemtion
rendered the bhoy, by a complaint which after alleging the
foregoing facts, alleged that in October, 1906, the boy was
about fourteen vears of age, had no money, property or
means of any kind, character or description, and no ex-
pectancy of any kind. That his father was a resident of
the township, but had no home o which fto remove the boy,
had no money or preperty of any kind or character, but
was wholly and entirely destitute of means of any kind or
degeription. That the boy was removed to the home of cne
Bunech of Jefferson Township, and there cared for by the
said Bunch as a matter of eharity., That the boy had no
relatives that were able to care for him. That in a fow
moments after the injury hereinbefore deseribed, plaintiffs
were called to the boy, and found him suffering, with a
gopious hemorrhage from the leg which had been crushed
off. That the i)hysical condition ¢f the hoy wag such that

delay in the treatment was sure to result in death to the

boy from hemorrhags, and from the effects of the shock.
That it was about ten miles to the township trustee of Jel-
ferson Township, and that there was no means of reaching
him by telephone or otherwise, except to visit him by buggy,
or some like convevance. That the accident oecurred about
nine o’clock at night, and that a delay necessary even to
telephone, had there been a line of telephone, or to com-
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mynicate by other mesng, might and would have resulied in
the death of the boy. Thai under the emergenaies @Estmg
plaintiffs fook chavge of the boy, amputated the lsg thss
was crushed, Jjust below the knee, avd dresged the game;

alzo zmputated and removed the maghed sele 2nd heel oj’.
the cther foot, giving it the necessary dressing, and render-
g all the servicsr necessary end proper. That they ve-
mained with him all night, caring for him, and giving him
such restoratives and stimulants ag were proper and neess-
gary on account of the smergency and wrgency of the ease
a8 hereinbefore seb ouf; that there wag an appropriation
by the advisory beard of the township of Jefferson for the
purpose of paying medical expenses for indigent and poor
persong of gald township for each of the years 1906, 1907,
1908 and 1909 ; that defendant during the yeasr 1206, had ne
physician employed to treat the poor of said township.
That the trustee of Cicero Township resided eight miles
from the city of Tipton, and that there was no meansg of
communicating with him, execept by messenger, traveling
by horse and bugey, or some such fransportation, and the
Doy would have died before communication could have
passed bebtwesn gaid frustee and these plaintiffs. That
plaintiffs knew that the boy’s life depended npon the prompt
treatment of his said injuries, that they algo knew he was
8 pauper, but belicved the defendant was liable for the
services, rendered under the emergency of the case; they
rendered such services on the credit of the defendant, and
not otherwise; that they have frequently demanded pay for
their services from sald township, which demand has heen
refused ; that the services in the amputation of said leg, and
dressing the fool, and medical serviees rendered at said
time are of the value of $150, which is duve and unpaid, and
demand is made therefor. A demurrer for want of facts
was sustained to this complaint, and the ruling is the sole
alleged error presented. The suit was begun February 15,
19086.
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Meweomer ». Jeflfergon Tp—182 Ind 2.

1t i3 the contention of appeliee that towuships are not
Hable for velief fo poor ov necessitony pergouns outside of
public institutions for surgical or medical aid, how-

1. ever nsessaitons, irvegpeetive of the elrcumstances or
conditions, tmless it ig divected by the overseer of

the poor; that he is the scls snd comclusive judge of the
necesgity, and 28 to whom he will or will not employ o
render aid, and as to whether ald shall be rendered, It
may be eonceded ag & gemeral rvde that a claim sgeinst &
county or townghip, can only be founded upon a coulrast
with the proper officer under authority of o statute, acting
within the scope of his staftutory awrhority, or wpon a
statute. Frior to the enaciment of 1801 (Acts 1501 p. 323,
§9741 of seqg. Burns 1908), we had in this State a number
of disconnected statutes touching the subject of ths carc
of the poor, and poor relief, and the burial of the poor and
destitute sailors and soldiers, but by that act the enfire
subject was revised. Prior to that time the expense of care
and burial of the poor was chargeable against the ecunties,
as were also, and are yet, the charges for the interment of
indigent soldiers and sailors. Since the passage of that act,
the expense of care and burial of the poor other than
soldiers and sailors, iz chargeable against the township of
which they are residents, or in which their demise occurs.
§§9746, 9773, 9774, 9778 Burns 1808, Acts 1901 p. 323,
Acts 1907 p. 330. This get was probably passed in view of
prior holdings of this and the Appellate Court, notably in
Sherfey, ete., Co. v. Bowrd, efe. (1901), 26 Ind. App. 66,
59 N. E. 186. The act also covers the subject of temporary
aid, as te which there are restrictions imposed, In cases oul-
side of county asylums, and in committing to those Insti-
tutions, §89744, 9747, 9756, 9761-9763 Burns 1908, Acts
1901 p. 323. This aet vepeals all former laws on the
subjects, and comports more with our ideas of benefactions
and aid to the distressed and mnecessitous. It goes farther
than any previous act. By §9746, supre, the overseer is

TS T e L e
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given gversight of the poor of his township, and raguived
to see that they are properly relieved and taken eare of In
the maoner provided by law, and elsewhere in the act it is
peinted out what hs ghall do. It then provides for cases of
necessity, and for prompt provismon of medical and surgisal
attsndance and medicines for all poor in his fownship, out-
sicie of publie institutions. IMow supposs that noe ones hut
the trustes ig anthorized ¥o act, and he is abgsent, ov cannot
be found, and death iz bmiminent, uuless aid is given. Shall
the persen be permitted o die, heeanss the overseer cannot
be found?® O, suppoese he is found, and for reasons of his
own, ¢r because ke thinks it unnecessary, refuses to em-
ploy aid, is it encugh to say thai the law will be zatizfied
by prosecuting him criminglly for failure to discharge a
plain sgtatutory duty, even though a human life iz sacri-
ficed? The services of a surgeon or physician eannot be
requived as a matter of charity, and in the meantime death
ensues. It is probably different where there ig an oppor-
tunity, by reason of conditiong, to communicate with the
overseer, or where he can have an ¢pportunity to examine
into the conditions; there ke should be called on. Butb sup-
pose in an emergency he refuses for any eause, to act, or
cannot be reached. The law is just as mandatory that the
relief shall be given at the expense of the township, as it
is that the overseer shall provide it. It is therefore the
law’s mandate in sueh ap emergency as is here shown,
which raises an implied hability to one who renders such
necessary and prompt service as is here shown, for the
reasonable value of the service. It is not a voluntary service,
but an obligation imposed by law. Board, ete., v. Cale
(1883), 9 Ind. App. 474, 36 N. B. 912. I{ may also be
granted that the obligation does not arise npon the reguest
of gsome one other then the overseer, but it is imposed by
the statute, where the ecircumstances are such as disclose
the necessity for prompt aetion by those who are capable
of judging of the necesgity and impending peril
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But it is seid that the provigions of the act of 1901 aps
expressly controlled by the county reform law of 1888, and
are aimed o be part of a county gystem, and that any
2. paymens for services not directed by the cverseer, is
s wvoluntary payment, prohibiled by the county re-
form act of 1888, §B918 of seq. Burng 1908, and espe-
cially §5950 Burng 1908, Acts 1899 p. 243, In the frst
vlace, it 1z t0 he observed thai that act vefers to county
expenditures, and has no refevence fo the mandatory ro-
quirements of a later stalule, 2 to township expenditures,
except that overseers are imited in expenditures in sertain
cases fo femporary aid, not exceeding $16 except upon
authority of boards of commisgioners, but burials and soms
other exceptions are made, §§8747, 9748, S%51, 9752
Burns 1908, Aects 1901 p. 323. Ths general plan is, to
provide in the ecounty asylums for the poor, as provided in
§9744, supra, but the act indicafes its acknowledgment of
other necessitous conditions, which may arise. Our hold-
mg in no wise conflicts with the county reform act, or with
the case of Board, efe., v. Huniter (1903), 161 Ind. 478, 68
N. E. 1022. That case arose affer both the acts of 1899
and 1901 went into effect, and was not one for expenses
of temporary relief, limited by the act of 1901 to $15, but
the claim was for services alleged to have been rendered
the connty, after the county reform act was passed, whick
repealed the former law as fo the expense of care for the
insane, outside of the county Institutions, and expressly
prohibited its allowance. This was donbtless also due to
the existence of other acts at that ftime expressly provid-
ing for the care of the insame 1 the State mstitutions
(§§8691-3739 Burns 1908, §§2842-2878 R. S8, 1881, and
amendments thereto [Acts 1889 p. 391, Acts 1601 p. 53291,
and other acts there to be found), which, also, doubtless
repealed the portion of the section of the act of 18556 (Acts
1855 p. 133, §5145 R. S, 1881) involved in that case.
The judgment is reversed with imstructions fo the eourt
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City of Hontington o Cline—181 Ind. 7,

below %o overrule the demurrer to the c,:mwal aint, and for
forther proceedings not Inconsigtent with thiz opinion.

Moma—Reported in 108 M, B, 843 See, also, undar (1) 20 Jye
13803 (2) 30 Cye, 1128, As fo law of vagravcy, sce 137 Am, =i
046, Az to the guestion of the righi to compensation f£rote public
Tor raliek fuanished pooy person, in cages not providsd oz by law,
or whare th er»\, "ilas been uo complianca with stgintory prersy 1;1.,(35,
gee S T, K. A, (N, B 161, Ag %o the Hability of tha public for
mediical services to Indigent persen in abasnce of notice or i2 Qucs
seg 8 F I, AL (0. B 1284,

CJ

Crry or Buwrminaronw v, CLING BT AL,
[No. 225%4. Wiled January B 19147

1. Avprar.—Brigfs—Assigument of Frrors—Guestions Woi Jon
sidered.—The court will not cangider guestions presented by
agsignment of errors containing tweniy-seven specifications,
where the transeript iz in inextricable confusion, and appellant’s
brief does not comply with Rule 22 of the Supreme Court, provid-

ing that affer a concise statement of the record presenting every

error and exception relied on, appellant’s brief shall contain, un-
der a separate heading of each error relied on, separately nuum-
beredh propositions or points, stated concisely, and without argu-
meng or elaboration. p.8.

From Huniington Cireuit Cowrt; Levi Mock, Speeial

Judge.

Proceeding by the City of Huntington for the eonstrue-
tion of a sewer. From & judgment of the ciremit court
modifying and redueing the assessments againsi the property
of John Q. Cline and others, the city appeals. (Trans.
ferred from the Appellate Court umder §1594—, Burng 1908,
Aoty 1901 p. 565.) Afirmed.

Emmett 0. King and 0. W. Waikins, for appellant.

J. B. Kenner, Lesh & Lesh and Oline & Cline, for ap-
pellees.

Cox, J~This was a proceeding by appellant fo construch

a sanitary sewer in certain of its streets, wader the pro-
visions of the act of May 15, 19_01 (Acts 1901 p. 554, §§3623a-
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STATE OF SOUTH DAKOTA } ' EN CIRCUIT COURT
SE
COUNTY OF HANSON b _ - PERST JUDICIAL CTRCUIT
] VG T ". et SA T AT L '."’-_I_l'-i!"'-c(’uqi . ]
QUEEN OF FEACE BOSPITAL AWNBD - TN

PRESENTATION SISTERSgndvet -+ .
INCORPORATED d/b/a MOHEMNAN ™

HOSPITAL, = B
Plainife, g&f = : : :T::J i; G z;t i

.

HANSON COUNTY, SOUTH DAKOTA, RDER OF DISISSAL

(Asuncion Canseco-Baiz, Jose Rafael Chirino,
Nicasio Pulido, Jose Marques, Marino
Cantoraral, Leonel Garcia, Osmel E. Artiaga,
Ceasar Rodniques, Faustine Salazar, Mario
Morena, Sergio Moreno, Fabian Castillo,
Amado Moreno, Cesareo Rodriquez-Real
a/lc/a Raal,

Defendant.

The above-referenced matter having been commenced in Cireuit Court by the [ling ol a
Notice of Appeal and Appeal Bond, and the parties have agreed to dismissal of this action
pursuant o settlement and a:;ayment of the undcrlying'accouﬁts in this maiter, and thﬁ Court
haviﬁg reviewed all récords and files herein, goad cause appearing thercfore, it is hereby
: ORDERED, ADJUDGElj AND DECREED that the above-referenced matter
commenced in Cirenit Cou.r‘r-is hereby dismissed with prejudice, each party to bear their own
‘attorney fees and costs, if any.

Dated this 52 day of M L2006,

BY THE COURT:

//

ClR(“Lﬁﬁ‘ coum TIJD(:L e

ATTEST:
Ramona Schroeder - Clerk of Courts

190
Filed: 2/1/2023 5:54 PM CST Supreme Court, State of South Dakota #301 52



STATE OF SOUTH DAXOTA } IN CIRCUNT COURT

35

COUNTY OF HANSON } FIRST JUDICIAL CIRCUIT
QUEEN CF PEACE HOSFITAL Al Tﬂem;(”f‘.- h'\],? R CIV. 93207
PRESENTATION SISTERS, (r o | iga T
NCORPORATED d/b/a MCK.ENNAN s
HOSPITAL, [ R
- Bppena & ) gt cepe « suy

Flambff, BT e )

" |

HANSON COUNMTY, SOUTH DAKOTA, l STIPULATION CT DISMISSAL
(Asuncion Canseco-Baiz, fase Rafeel Chirino,
WNicasio Fulido, fose Marques, Maring
Cantoraral, Leonel Garcia, Csmel E. Artiaga,
Ceasar Rodrigues, Faustinog Salazar, Maric
Morenao, Sergio Moreno, Fabian Castillo,
Amade Moreno, Cesares Rodriguez-Real
z/k/a Haal,

Defcndaht

CCMES NOW the above-referenced Plaintiff by and through its counsel of record,
Rebert R. Nelson, and ihe above-referenced I[)\eﬁenc’lantl1 by and through its counscl of rccqrdﬁ
James Davies, Hanson County State's Attorney, and hereby stipulate and agree that pursuant to
settlement and payment of the underlying accounts in the amount of $22,546.91), Plaintiff agrces

to dismiss its claim with prejudice, each paff_y to bear their own costs, if any.

Dated this /S %ay of Jarmary, 2006. @7}}4)}‘_?

Roberi R. Nelson

Attorney at Law

P.C. Box 1843

Sioux Falls, SD 57101-1843
Attorney for Plaintiff

Dated this EE day o_% , 2006,

_,_,_,«s’—f’ 'T{ﬁfes Davkes
: Hanson County State’s Attor ney
P.0. Box 277 '
Alexandria, SD 57311
crremes om0 = Aiprney Tor Duenddnt—"““““"' .

= L.

THIS IS AN ATTEMPT TO COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE
USED FOR THAT PURPOSE. THIS 1S A COMMUNICATION FRGM A DERT COLLECTOR.
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STATE OF 50UTH DAK@'?A 3 | IN CYRCURT COURT

g
COUNTY OF POTTER ) SIXTH JUBICIAL JIRCUT
AVER.A HEART HOSPITAL OF 8QUTH 533CIV12-000057
DAKOTA AND AVERA BT LUKE'R

HOSPITAL,

Plaintiils,

i}
&
5
i

M

POTTER COUNTY, SOUTH DAKOTA,
(BR.A),

Defendant.

This matier came on for hearmg of Avera Heart Hospital’s and Avera 8t. Luke’s (Avera)

Motion for Order Directing gssistance pursuant to SDCL 28-13-40, for the hespitalization of
B.R.A. , anon-resident of this Country and Potter County on a work visa, who suifered a heart
attack while working in Potter County. Avera appeared through their counsel, Robert R. Nelson,
Sioux Falls, and Potter County appearsd through its counsel, States Attornsy Craig Smith.

The Court reviewed Avera’s Motion, supporting affidavits, statutes and cases cited, and
P;]tter County’s Motion/Objection and supporting affidavits, and heard oral argument by
respective counsel. The parties advising the Court that they have informaily W’a‘.iVSd. findings of
Fact and Conclusions of Law, good cause otherwise eppearing therefore, it is hereby,

- ORDERED, ADJUDGED, AND DECREED, that Potter County is legally responsible
for the hospitalization provided by Averatio B.R.A., a medically indigent person, as a result of
hig heart attack in Pottér County, pursuant to SDCL 28-13-1 et. seq., and specifically SDCL 28-
13-37. -As such, it is not necessary for this Court to determine if B.R.A. was a lsgal resident of
Potter County under SDCL Ch. 28-13 at the time of his hospitalization; and it is further

THISIS AN ATTEMPT TO COLLECT ATEBT. ANY INFORMATION OBTANED WILL BE USED FOR

THAT PURPOSE. THIS IS COMMUNICATION FROM A DEBT COLLECTOR.
ORDER - Page 1

Filed on:110/18/20%t7 POTTER County, South Dakota 53C1V 12000057
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ORDERED, ALJUDGED, AND DECREED, that Potter County shafl pay Avera’s
chaims for ho spi‘ta]izatioﬁ provided to B.R.A. a the lesser of actual soét, or pursuant to madicaid
pa;rmem msthodelogy as provided in STCL 28-13-29, together with any taxable disburserments
provided by law.

Let Judgment be entersd accordingly.

BY THE CQURT:
\ SI ned 10182017 3:20:21 P4
Attest:
Wasiphal, Kathis

f‘lerk{["'@p?,ity ; jj/ / PM&WM

“‘5*2% CIRCUITAS ﬁR”’r JJDAE

g e

@““"‘m

THIS IS AN ATTEMPT TO COLLECT ADEBT. ANY INFORMATION CBTAINED WILL BE USED FOR.
THAT PURPOSE. THIS 13 COMMUNICATION FROM A DEBT COLLECT OR.
ORDER —Page 2
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TYATACF EOUTH DAEOTA

COUNTY OF WALWORTH

AVERA ST, LUKES HOSPITAL Hed- i LTIV G1-3¢

ABERDERN SURGICAL ARSQUIATES,
LL.P,
S laintifls,

. ORDER OF DISMIBEAL

WALWORTH COUNTY, SOUTH
DAKOTA, GLH.)

Defendant.

The ahove-referenced maiter having been commeneed in Cirouit Court by the filing of a
Notice of Appeal snd Appesl Bond, and the pariiss have agresd to dismissel of this action
pursnant io settlement and payment of the @deriying accounts in this matter, and the Court
having reviewed all records and files herein, good canss appearing therefore, it is hercby

ORDERED, ADJUDGED AND DECREED that the sbove-referenced matier
comzpenced in Cironit Court is hereby dismissed with prejudice, sach party to bear their own

aitorney fees and costs, if any.

Deted this dab_dayof_ (V] 2009,
BY THE COURT:
\xb«‘k\\\““’

- 'E'f ¥y
~=_ \l ’E :_ L::' léll'I
Arrﬁs:r» S hah,
Msrl}-sRau Clerk of c’@zﬁ;ts .

£UTT COURT JUDGE
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STATE OF SOUTE DAKOTA I CROUIT COURT
COLIETY OF WALTORTE  s0Un DA s JUnnSL SYere IR T JUDICIA L IR
S v £ ﬁﬁm e O Ry LI
B, e g i i -
AVERA ST, LUEE'S SOSPITAL and O, 01-89
| ABERDEEN SURGICAL ASSOCTATES,
LLP.,
Pisdoniiie,
% STIPULATION OF DISMISSAL

WALWORTI CQUNMTY, BOUTH
DAKOTA, (R.H)

Trcfendant,

COMES NOW.’E]I@ above-referenced Plaintiff by and theouph iis counsel of record,
Robert R. Nelson, and the shove-referenced Defendant, by and through its counsel of record,
Cheistopher Jansen, Walworth County State's Attomey, and hereby stipulate and agres that
~ pursuant to settlement and f:-aymen‘: of the underfying accounts in the amount of §25,000.00 fom
Defendant, Plaintiff agrees to dismiss its claim with prejudics, each party to bear their awn costs,
if any, | |

Dated this g é day of April, 2008,

Robert R. Nelson

Attorney st Law

P.0. Box 1843

Sious Fails, SD 57101-1843
Attorney for Plaingff

Christopher Jansen
Walworih County State’s Attorney
P.O. Box 424 ,
Selby, SD 57472-0424

. Attorney for Defendant

THIS IS AN ATTEMPT TO COLLECT A DEBT, ANY INFORMATION OBTAINED WILL BE
USED FOR THAT PURPOSE. THIS IS A COMMUNECATION FROM A DEBT COLLECTCOR
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[ STATE OF ST BAKCIA ?l [ M,—
CIRCUIT £ OURT, PFQ T 'E&;G e e %
21 T, 22
STATE OF SOUTH DAKOTA. ) Fllslk ¥ CIRCUIT COURT &7
S5 €9 2001 - -
COUNTY OF POTTER ) JUL SIXTH JUDICIAL CIRCUTT
ﬂ{gﬁ‘;ﬁiwd%ﬁ%ﬂ i
JANICE KELLER, as Guardiar o8 Tomnmmrrds PePUEry 00-41
CHARIES KELLER,
Peiitioner,
v | ORDER
POTTER COUNTY, SOUTH DAKOTA,
Respondent.

The abovereferenced ﬁéﬁer having come on for hearing of Petitioner's Statement of
Issues on Appeal, on Thursday, May 22, 2001 et 1:30 M, the Honorable James W. Anderson,
Cireuit Conrt Judge, presiding; the Petitioner, Tanice Keller, as Guardian of Charles Keller,
personallylprasmt and represented by her counsel, Robert Nelson, attorney at law, Siotxx Falls,
South Dakota, and Rory King, aﬁoniey at law, Aberdeen, South Dakota, and the Respondent,
attending in person through -its Board of County Commissioners and being represented by its .
counsel of record, Craig E. Smith, Potter County State’s Attorney; the Petitioner having duly |
served and filed a Statement of Issues on Appeal together with a Notice of Hearing thereon and
Pet'ctic;ner‘s statement of Issnes on Appeal being sﬁpported By an Affidavit of Janice Keller as _
Guardian 6f Chasles Keller, an Affidavit of Jobn Vidoloft; M.D, a5 aitending/treating physician
of Charles Koller, an Affidavit of Mary Vidoloff as office manager for John Vidoloff, M.D., and
an Affidavit of Robcrt R. Nelson, coumsel for the Petitioner, ta gether Wlth all exhibits and
documents attached thereio, all of which were duly served upon Respondent by 8}3.1(.1 through theix
State's Attorney and filed herein; and

The Comt having reviewed ﬁle Pelitioner's Statement of Issues on Appeal, Affidavits

. with attached exhibits and documents in support thereof, having further heard the oral testimony

of Petitioner, Janice Keller, reviewed the exhibits introduced by Respondent Potter Cdunty, and
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the written brief submitted by Petitioner, and finally, having heard oral avgument of counsel for
the respective parties, and the Covrt having entered its Findings of Fect and Conelusions of Law,
good cause otherwise appearing thersfore, it is hereby,

ORDERED, ADJUDGHED AND DECREED, that the decision of the Potter County Board
of C‘ouniy Comumnissioners frade at an October 3, 2000 mesting denying an Application oy FPoor
Relief Assistance filed Janice Feller, Petitionsr harein, was wronghul, net in good faiih, and
clearly eironecus based u';.son.' the entive svidence in the record mclading but not imited fo, the
totality of circumstances involving Charles Keller's financiaf status, and present or fufure ]1513;5 of
ever being able to repay the hospital Bill, both at the time of the hospitalization in Augnst of
1993 and when the bill became dus, and on such grounds is hereby overruled pursaant to SDCL
§ 28-13-40; and it is further,

ORDERED, ADJUDGED AWD DECREED, that Potter County shall pay direcily to |
Avera St. Luke's Hospital on behialf of Charles W. Keller the outstanding principal account
balance for hospitalization, medical care and treatment provided Charles Keller from Augnst 24,
1993 through Jﬁly 5, 1994, which amount is $186,558.40, said sum to be reduced and paid
purlsuaut 1o the actual cost of hospitalization as provided m SDCL § 28-13-29 (as the statute
emstfsd in 1993), the Hospital's Statement of Cost then on file with the Dcpamﬁent of H&al‘élh m
Pisrre, a;ld Hospital Requests for Payment as apprbpriate i the sum of $120,663.64, and, it is
further,

ORDERED, ADTUDGED AND DECREED, that Respondent Potter County shall
provide assistance to Charles W. Keller for hig attending/ﬁ?éaﬁng physician bill which remains
outstanding in the princ'maj dollar amount of $2,290.9¢ for Johm C. Vidoloif, M.D,, pursuant to
i Affidavit of Mary VidolofF on file herein, and Section IX(EY4) of the ndigeat Health Care -
Guidelines and Application Form adopted by the Potter County Commission on August 7, 1920,

such payment to be directly from Potier Conaty to Dr, Vidoloff.
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Deted this S dayof _ yjwie 2001

BY THE COURT

Sabr
¢ PANES W. ANDERSON
CIRCUTT £0URT JUDGE

THIS IS AN ATTEMPT TO COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BEE
USED FOR THAT PURPOSE. THIS IS & COMPMUNICATICN FROM A DEBT COLLECTOR,

ATTEST:
Kathis Westphal —%k of Cotixis

?{ﬁﬂ@i ﬁ%ﬁ}fﬁﬁfy _

By

Drepnty
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c STATE OF SOLITH DAKTS,
CHREUTT SOURT, FOTER €00,

STATE OEROUTE DAKOTA 3 el :E ¥ ‘“5: =§} W CIRCTAT COURT
99 i3 a0 Ea

"""UN Y OF POTTF’R } SEP i 7 200 STHTH JUDICIAL CIRCUIT
(s el gf.iﬁ*ﬁé..m gk

JAWICE ERLLER, a8 (:“alg.im of i a5 ! C1Y. 041

CHARLES RELLER, Jepuly

FPetitioner,
v, STIPULATION OF SETTLEMENT

FOTTER COUNTY, SOUTH DAKOTA,

Pespondent.

COMES NOW the above-referenced ?eﬁtioner by and throngh her counsel of record,
Robert R. Nelson and Rory King, and the above-referenced Respondent, By and through its
counsel of record, Craig Smith, Potter County State's Aftorney, and hereby stipulate é.nd agree
that following Judgment being entered against Potter County for payment of coimty poor relief

claims of Charles Keller and subsequent to disputes bstween the parties as to the actual cost or

dollar amount of reimbursement which should be paid pursuant to the Judgment on the claims of

Petitioner, Janice Keller as Guardian of Charles Keller, the partics have reached agreement and
stipulation pursuant to payment of $114,020.77 of which $107,377.90 which has been recei»;ed
and $6,642.87 which is to be f:aid simulta.ueous'ly with this Stifulation_, that all claims of the
Petitioner, Janice Keller as Guardian of Charles Keller, are hereby resolved, settled and satisfied

L:p" i; ‘w)(

Dated this __J4  day.of September, 2001, (@.f

Robert éls on
Aftomey at Law
. P.O. Box 1843

=
Siegel amett Schutz

P.0. Box 490
Aberdeen, SD 57402
Counsel for Janice Keller

s

——

£
B 7
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Dated this /¥ j/;‘uy of September, 2001.

(S A

Craig B, Sr%’th

" Potter County ofate's Altormsy

®.0. Box 205

" Gettysburg, SE 57442

Counsel for Bespondsnt
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STATE OF SCUTH DATXOTA, ) ] CIRCUIT COURT

COUNTY OF WALWORTH 3 FIFTH JUDICIAL CIRCUIT
AVERA ST. LUKE'S HOSPITAL, ' ACTV 17-000008
Plaiutiff,

NOTICE OF ENTRY OF ORDER AND

= TUDGMENT

WALWORTH CCUNTY, SOUTH DAKOTA
{CR.J, o :

Diefendant,

PLﬂASF TAKE I‘JOT[CE that an Order and Judgment were entered by the Honorable
Scott P. Myren on the 14™ day of November, 2017, & true and correct copy of which ig atiached
hereto and by this reference made a part hereof as fully as if set forth at length and detail hersin,
has been entered, filed d recorded in the above action in the office of the absve-entitled Court.

7 1 JuF ’J/
Robert R. Nelson '
Robert.Nelsonf@ Avera.org
212 East 11" Street, Suite 200
Sioux Falls, SD 57104
(605) 322-4621
Attorney for Plaintiff

Drated this .f day of November, 2017,

Robert R. Nelson, Attoriey for Plaintiffs, hereby certifies that on the | 5 day of
November, 2017, he served a true and correct copy of the Notice of Entry of Order and Judgment
in the above-referenced matter using the Odyssey filing system and served by electronic serviced
intended as service on the parties as follows:

Mr. James Hare

Walworth County State’s Attomey
P.O. Box 424

Selby, 5D 5747'} 0424

Dated this m of November, 2017

g/w@%fm

" Robert R. Nelson

THIS IS AN ATTEMPT TO COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR
THAT PURPOSE. THIS IS COMMUNICATION FROM A DEBT COLLECTOR.

NOTICE OF ENTRY OF ORDER and JUDGMENT—Page 1 501



e C.E., at the time of hospitalization, bad not made the final decisior to r@tuﬁ:t o
Seuth Dalc:o'ta full-time,

% C.R. had not reached the “state of mind™ fo live ln éx be a Bouth Dekofa resident
filltime at the time of hospital.ization,

4. At the time of emergency hospitalization for a nomemderf of Walworth Coumc(r

an [mmediate call or notice to the County is not piausible-. Avera did timely su'brmt a Notice of

Hospitatization within seven days of admission of C.R. t0 the Cém‘@.

& C.R. was clearly lying ill in the County haviﬁg presentéd to the Emergency
Departmerit of the Mobridge Reglonal Hospital. [x the Emergc.ncy Departmant, the physician
| askéd C.R. whether sh@ wanted to be transfen*éd to Bismarck or Aberdsen, When C.R.
questioned the physician, she indicatéd C.R. could either gﬁ to one of those facilities fqr surgery
Immediately, or = go home a.n.& die.”

6. CR. was fransferred to Avers, St. Luke’s Hospﬁal and. underwent emargency
appendectomy surgery the eVenmg of Noveraber 20 2015.

If any of the zbove Findings of Fact are deemed to be Conclusmns of Law or the

Conclumons of Law set forth below are deemed to be Pmdmgs of Faok, ﬂley shell be

- incorpor ated in the respeonve section just as if set forth at length.
Based upon the above Findings of Fact, the Com enters 1ts

CONCLUSIONS OF LAW

I, CR. was medically indigent and not indigent by design based on her volintary

decrease from {ull-time employment to part-time in order to assist her ailing parents in Walworth

County, South Dakota, which decrease in employment ultimately resulting in C.R. los,in;g her

health insurance with her Colorada employer.

THIS Is AN ATTEMPT TO COLLECT ADEBT. ANY INFORMATION CBTAINED WILL BE USED FCR. -
; THAT PURPOSE. THIS IS COMMUNICATION FROM A DEBT COLL._,CTOR
FiND]NGS OF FACT AND CONCLUSIONS QF LAW — Page 2
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STATE OF SOUTH DAKCTA ) : I CIRCUIT COURT

COUNTY OF WALWORTE ) ' FIFTII JUBCIAL CTRCUTT
AVERA ST. LUKE’S HOSPITAL, - GACTVL7-000008

Plaintift,
v JUDGMENT

WALWORTH COUNTY, SOUTH DAKOTA (CR.),

Defendant,

4

T]:u; a‘nov_e matier came on for hearing on Tuesday, Oclober 31, 2017 of Avera St Luke's
Hosgital’s (Avera} Motion for Oeder ._I}hec‘dﬁg Assistance. Avera appeared by and through s
counsel of record, Robert R, Nelson, Sioux Falls, South Dzkota, and Walworth Couniy appeared
through its counsel, States Atiorney James Hare, Selby, Souﬂl_Dakofa,

The Court héving entered i_-té Findings of Fact and Conclusions of Law, the pérties having
waived the entry of fm’th&r-Fiﬂ@ingS of Fact and Conclﬁsionﬂ pf Law on the record, é_nd ditecting
that the Commissioners of Walworﬁ County, South Dakota should pay this claim, it is hereby

ORDERED, ADJUDGED AND DECREED, that the Commissioners of Walworth County

shall pay to Avera St. Luke's Hospital the prineipal sum of $5,489.08. (actua‘llvouc-her}’cost amount

of $6,539.08, less $1,050_°00 received after C.R.’s hospitalization from AFLAC), pursuant fo SDCL

28-13-29 as the lesser amount compared to Medicaid payment methodology, and it is further
ORDERED, ABJUGED AND DECRERD that the Commissioners of Walworth County pay
one-half of total taxable disbuisements, per slti‘pulaﬁldn of counsel for the tespective parties, of

$658.70, making a total jwigmcﬁt or payment to Avera St. Tuke’s of $6,14T‘.78.

Dated this 14t day of Novembsr, 2017~ BY THE COURT
Attest: : . ’
Bckerman, Swenn Sighed: 11/14/2017 11:16:16 AM

Clerk/DepLiy

[ ;
CIRC§ %Lf‘ﬂ/@p’RT JUDGE

THIS IS-AN ATTEMPT TO COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
| PURPOSE. THIS IS COMMUNICATION FROM A DEBT COLLECTOR,
TUDGMENT — Page 1
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STATE OF SCUTH DAKOTA ) N CIRCJIT OO RT

85
COUNTY GF GRANT b THIRD JUDEIAL CIRCUIT
AYERA HEART HOSPITAL OF BOUTH 25CIVZI-000054
DAKOTA,
Plamtift, ORDER GF DISMISSAL

GRANT COUNTY, SOUTH DAXKOTA, (J.I.),

Detendant. ;

The above-referenced matter having been conumnenced in Circuit Court by the filing of a
Notice of Appeal and Appeal Bond, and the parties have agreed to dismissal of this action, and
the Court having reviewed the signed Stipulation of Settlement and all records and files herein,
good cause appearing therefore, it is hereby

ORDERED, ADJUDGED AND DECREELD that ihe above-referenced matier

commenced in Circuit Court is hereby dismissed vith prejudice.

Attest: BY THE COURT.. [

Johnson, Donna
CleﬁdDequ

CIRCUIT COURT JUDGE

ORDER OF DISMISSAL PAGE 1
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~
Sear!

I CIRCUIT COURT

THIRD J U_)lt, AL CIRCURT

AVERA HEART HOSFITAL OF SOUTH
DAXKOTA,

Plaintiff,
V.
GRANT COUNTY, SOUTH DAKOTA, (D),

Tiefendant.

Z SCIVEE ODOG“S’*

STIPULATION OF SETTLEMENT
AND DISTATESAL

COMES NOW ihe above-referenced Plamtiff by and through its counsel of record,

Robert R. Nelson, and the above-referenced Defendant, by and through its counsel of record,

Mark Reedstrom, Grant County Deputy State's Attomey, and hereby stipulate and agree that

pursuant to settlement of $42,771.16, and after deducting payment from J.D. of $5,233 40, a total

'palyment of $28 384.56 by Grant County 1o Avera Heart Hospital of South Dakota ('7H2—3/2017

_ 8/13 141’2018 and 9H11 12*’2020 dateb of service) and payment of $9 153.20 to- Mlbank Area.

Hosplta] Plamhff agrees to dismiss its claim with prejudlce each pa:rty ic bear their own costs, if

<ALy

_ Dated this }:’7 dayof W 2022.

2022,

o

Robcrt R Nelson

Robert Nelson@Avera.org -

212 Fast 1 1% Street, Suite 200
+ Sioux Falls, SD 57104

(605)322-4621

Attorney for Plaintiff

£
MarkfReeds{rom(/ R .
Grant County Deputy State’s Attomey :
210 E. 5th Avenue
Milbank, SD 57252
mark@reedstromlaw.com
Attorney for Defendant

THIS IS AN ATTEMPT TO LOLLECI A DEBT. ANY INFORMATION OB IAINED W?LL BE USED FOR
: THAT PURPOSE. THIS IS COWJWCATION FROM A DEBT COLLECTOR.
: STIPULATION OF SETI'LEM?ENT AN'D DISMIDSAL PAGE 1 ’



STATE OF SOUTH DAKOTA ) ' | . BICRCUIT COURT

COUNTY OF GRANT ) . THIRD JUDICIAL CIRCUIT
AVERA HEART HOSPITAL OF QE“UTH . 49CIV.  —
DAKOTA,
Plamiil, STIPUIAT.I‘W { OF 5 ETI J:MENT AN
DISMISSAL
V.

GRANT COUNTY, 30UTH DAKCTA, (1D

Defendznt.

COMES NG W thé above-referenced Plaintiff by and through its counsel of record, Robert
E. Neis’pn, and the above-refer_gncéd Defendant, by and through its counsel of record, Mark
Reedstrom, Grant Comity Deputy State's Attomesr, 'and hereby sﬁpulate and agree that pursu'ant 10 |
settlement alld payment m ﬂle amount of $3 573.04 by G’lant Comlty to A‘vela Heart Hospital of |
E South Dakota Plaintaff agrees to dlszmss its c}aJm mth prejudlce each party to bea;r thelr owWn

costs, 1f a:ny _ _
Datedthls fZ\ da.y of Oﬂﬁ/‘w\uw@ g

~ Robert R. Nelson . . _
* Robert.Nelson(@Avera.org
212 East 11™ Street, Suite 200
. Sioux Falls, SD 57104

(605)322-4621
- Attorney for P’laintifc
| Dat@d thlS f)?é day Of wi‘fa\ wigiv o 9 2022

Mark Reeds‘szdm

(irant County Deputy State’s Attomey
210 B. 5th Avenue

Milbank, SD 57252
) markﬂlwdstromlawcom i
Attorney for Defendant

TH[S IS AN ATTEM?T TO COLLECT ADEBT. AN'Y INFORMATION OBTAINED W[LL BE USED FOR. - :
- THAT PURPOSE. THISIS CO\MCAHON FROM A DEBT COLLECTOR. = . | 206
ST]PULA TION OF SETTLEMENT AND DISIIVHSSA.L PAGE 1- . . f o :



STATE OF SOUTH DAKOTA ] W CIRCUIT COURY

B3
COUNTY OF GRANT } THIED JUDcCre s, CIRoUrT
AVERA ST. LTUKE’S HOSPITAL AND AVERA | 23V 1000045
MOKENNARN HOSPITAL,
Flaiatifls, COEDER OF DNSRAISEATL

GRANT COUNTY, S0UTH DAKOTA, (J.D0),

Defendant,

The above-referenced matier having been comnenced in Circuit Court by the filing of a
Notice of Appeal and Appeal Bonds, and the parties have agreed to dismissal of this action, and
the Court having reviewed the signed Stipulation for Settlement and all records and files herein,
good cause appearing therefore, it is hereby

ORDERED, ADJUDGED AND DECREED tihat the above-referenced matter

cominenced in Circuit Court is hereby dismissed with Mprejudice.
: L2022 10:52:25 A

Attest: BY THE COURT: o

Jodinson, Donna i —

Clark/Deputy
L,

2/14/2022  ORDER OF DISMISSAL PAGE 1
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STATE OF EOUTH DAKOTA 3 : N CIECUTT CO

COUNTY OF GRANT i THIRD JUDICIAL CIRCUTY

AVERA ST. LUKE’S HOSPITAT, zﬁJ\T_JA\FFJ{

MCEKENNAN HOSPITAL,
C STIPULAT _fC N OF BETTLEMENT
Plaintifis, - AND DIEMISSAL
V.

GRANT COUNTY, & "‘UTH DAKOTA, (0D,

Drefendant.

C@B«IES NOW the above-referenced Plamm‘fs by and through their.couxlsel of record,
Robert R, Neislon, and the gbove-referenced Déféndant, by and through its counsel of record.
Mark Reedstrom, Gran‘t County ﬁéputy State's Attorney, and__ hereby sti;_)ulate and ag_z;ee that
pursuant to settlément and payment of $47,226.59 ($21,004-.6_3 tlolAvera St. Luke;s Hospital,
$12,701.52- to Avera McKennan Hos-pital and $3,573.‘04-to‘ Avera Heart Hospi’tai of South .
Dakota) by Grant County, Plaintiffs (and Avera Heart H()Spﬂdl Of South Dakota) agree to
dismiss their claims with ple_]udlbfj cach party to bedr thelI own r‘osts 1f any (less J. D 8 --

_ housshold ability to pay pursuant to County chg;blhty calculations Of $9;847.40). e

Dated this_{£_day of M/, 2022. Datedthis 2/ day of fg;‘w\u«:.wf ,2022..

WMWQ‘O@A&W C‘7 4 7/};

' Robert R “Nelson Mark E{eedst:cdgm‘ "'v <
RobertNelson@Avera.org - ' Grant County Deputy State’s A“comey
212 East 11% Street, Suite 200 210 E. 5th Avente
Sioux Falls, SN 57104 - - Milbank, SID 57252
(605)322-4621 5%, - mark@reedstromlaw.com

Attorney for Plaintiifs B ~ Ailorney for Defendant

TI—I[S IS AN ATTEMPT TO COLLECT A DPBT ANY ]:N“FORMATIO\I OBTAINED WILL BE USED FOR - ;
THAT PURPOSE. THIS IS COMMUNICATION FROM A DERT COLLECTOR. . - 208
STIPULATION OF SETTLEMENT AND DISMISSAL PAGE 1 :



STATE OF 20UTH

DAKOTA

i
]

g}
s

COUNTY OF GRANT ) THIRD JUDICIAL CIRCUIT
AVERA MILBANK AREA HOBPITAL, a9CiY -

Plaintiit,

.

Drefendant,

GRANT COUNTY, SOUTH DAWOTA, (J.13.)

STIPULATION OF SETTLEMENT
AND DISMISSAL

CONES NOW the ahove-referenced Plaintiff by and through its counsel of record, Robert

R:. Nelson, and the above-refersnced Defendant, by and through its counsel of record, Mark

Reedstrom, Grant County Deputy State's Attorney, and hereby stipulate and agree that pursuant to

seftlement and payment in the amount of $9,153.20 by Grant'COunfy'to Avera Milbank Area ‘

Hospital, Plaintiff agrees to dismiss its claim with prejudice, each pa.rty {0 bear their own costs, if

any.

Dated this deay of %WVW‘M

f)ated; this 3} day of '3}4 G 7;

. 2022,

Robert R. Nelson o
Robert Nelson(@Avera.org
212 Fast 11% Street, Suite 200
Sioux Falls, SD 57104

{605) 322-4621
Attorney for Plaintiff

Grant County Dcputy S’Eate s Attorney
210 E. 5th Averue

Milbank, SD 57252
mark(@reedstromiaw.com

~ Altorney fox Defendant

THIS 1S AN AT"'EMPT TO COLLECT A DEBT. ANY II\.FORI\/L'-’\_TIONT OBTAINED WILL BE USEDF OR
: - THAT PURPOSE. THIS 1S COMMUNICATION FROM A DEBT COLLECTOR.
STIPULATION OF QETTLE‘VJENT AND DIQMTSSAI PAGE 1 '
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STATE OF SOUTH DAKOTA ) N CIRCUIT COURT

L85
COUNTY OF MINNEHAHA - ) SECOND FUDICIAL CIRCIUIT
AVERA HEART HOSPITAL OF SOUTH 45CIV10-1310
DAKOTA,
ORDER OF DISMISSAL
Plaintiff,
WL

MINNEHAHA COUNTY, 30UTH
DAKGTA, (EF),

Defendant.

The above-referenced matier having been commenced in Circuit Court by the filing of a
Notice of Appeal and Appeal Bond, and the parties have agreed to dismissal of this action, and
the Court having reviewed the signed Stipulation of Sct_tlemenf and Dismissal, and all records
and files herein, good caﬁse appearing therefors, it is hereby

ORDERED, ADJUDGED AND ' DECREED that the above-referenced matter

commericed in Circuit Court is hereby dismissed with prejudice.

Dated this # " day of F Fges

ATTEST:
Angelia Gries - Clerk of Courts

WU

ehulm County, ‘
Cletk Circuil Court

 ORDER OF DISMISSALPAGE 1 : 210



STATE OF s§0UTHE DARKGTA } i CIRCUIT COURY

COUNTY OF MINNEHAHA ) 'SECOND JUDICIAL CTRCUIT
AVERA HEART HOSPITAL OF SOUTH 49CTV16-1310
DAROTA,

Plaintiff, o i . '

. STIFULATION SETTLEMERNT AN OF
- DISMISSAL
MINNEHAHA COUNTY, SOUTH DAKOTA,
(EEY,

Diefendant.

COMES NOW the above-referenced Plaintiff by and through its counsel of record,
Robert R. Nélsom and the above-_referenced Defendant, b‘f and through its counsel of record,
Michael Thompson, Minnehaha County Deputy Sta‘te’s Attorney, and hereby .stipulate that
pursuant to payment in the amount of $53,383-.00 plus. disﬂméementé of $117.32 from
Minnehaha Cmm‘fy.. Plaintiff -stipulates and agrees to waive prejudgment mterest. Plaintiff

agrees to dismiss th1s case with premdme des1guated as sot forth above

Dated this gday of %«ﬂw 2022.

.Robert R. Nelsoll

Robert Nelson@Avera.org
212 East 11% Street, Suite 200
Sioux Falls, SD 57104

(605) 322-4621

Attorney for Plam‘uff

 Dated this ig day Dﬁﬂf’}g/ﬁ' Y 2022 ff,

Minnehaha’County State’s Attomey.
521 North Main Avenue, Suite 200

Siowx Falls, SD 57104

~ mthompsonf@minnehahacounty.ore
Attorney for Defendant

THISTS AN ATTEMPT TO COLLECT A DEBT. ANY INFORMATION OBTAINED WITT, BE USED FOR -
.. THAT PURPOSE. THIS IS COMMUNICATION FROM A DERT COLLECTOR. -
STIPULATION OF SETTLEMENT AND DISMISSAL -PAGE1 . - - 211




STATE OF SCUTH DAKOTA ) I CIRCUIT CGURT

C B
COUNTY OF EUGHES ) SOITH JUDICIAL CIRCUIT

AVERA ST MARYE HOSPITAL, 3201V 14-00017258

Plamnff,
V.
o o ) ETIPULATION FOR SETTLEMENT AND
HUGEES COUNTY, 3OUTH DAKOTA, DISMISSAL
(4B,

Drefendant.

COMES NOW the above-referenced Plaintiff, through their counsel of récord, Rober‘t R,
Nelson, and the above-referenced Defendant, through its counsel of record, Laura C. Rowe,
Hughes County Deputy State's A.ttomey, and hereby stipulaie and agree that pursuant to payment
in the amount of $16,302.65 from Hﬁghes County, Plaintiff agrees to dismiss this case as set forth

above. The parties are responsible for their own attorney’s fees and costs.

¢ i
Dated this “é/ day of&ehgmm. ) =

Robert R, Nelson

212 Bast 11% Street, Suite 200
Sioux Falls, SD 57104
Telephone: (605) 322-4607
Email: robert.nelson@avera.org
Attomey for Plaintiff

Dated this _5¢ _day of March, 2022, e
. Coloe

Laura C. Rowe

Hughes County Deputy State’s Attorney
104 East Capitol

Pierre, SD 57501

Attorney for Defendant

THIS IS AN ATTEMPT TGO COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR
THAT PURPOSE. THIS IS COMMUNICATION FROM A DEBT COLLECTOR
Stipulation for Settlement and Dismissal — Page 1
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STATE OF SOUTH DAKOTA ¥ N CIRCUIT COURT

HEORY
COUNTY OF EUCHES 3 SEXTH TULRICIAL CIRCUTY
AVERA ST MARY’S HDOSPITAL, 320CIV14-8001%6

Plaintifi,

.

ORDER OF DISMISSAL
HUGHES COUNTY, SOUTH DAKOTA,
M.B,

Defendant,

The above-referenced matter having been commenced in Cireuit Cowt by the filing of &
Notice of Appeal and Appeal Bond, and the partics have agreed to setilement and dismissal of this
action, and the Court having reviewed all records and files herein, good cause appearing therefore,
it 1s hereby |

ORDERED, ADJUDGED AND DECREED that the above-referenced matter commenced

m Circuit Court, it is hereby dismissed with each party to bear their own aftorney fees and costs,

if any.

472412622 ¥0:48:56 Am
et Ao,

Attest CIRCUIT COURT JUDGE
Deuter-Cross, Taralo

Order'of Dismissal — Page 1 213



SUPREME COURT
IN THE SUPREME COURT STATE OF SOUTH DAKOTA

FILED
OF THE FEB 3 2023
STATE OF SOUTH DAKOTA Wﬂw
* o+ ok % Claerk

AVERA ST. MARY'S HOSPITAL,
Plaintiff and Appellant,

ORDER GRANTING MOTION FOR
LEAVE TO FILE
AMICUS CURIAE BRIEF

#30152

SULLY COUNTY, SOUTH DAKOTA,
Defendant and Appellae.

___..—___________.-_..__—___—-.._...____._...

)
)
)
vs, )
)
)
)

South Dakota Association of Healthcare Organizations
having served and filed a motion for leave to file an amicus curiae
brief in the above-entitled matter, and the Court having considered
the motion and being fully advised in the premises, now, therefore,
it is

ORDERED that said motion be and it is hereby granted.

IT IS FURTHER ORDERED that Amicus Curiae South Dakota
Association of Healthcare Organizations’ brief shall be due for
service and filing no later than February 17, 2023,

IT IS FURTHER ORDERED that appellee’s response brief shall
be due for service and filing 45 days from service of BAmicus Curiae
Brief.

DATED at Pierre, South Dakecta, this 3rd day of February,
2023,

BY THE COURT:

éﬂ/?/’

Steven R. J&hisen, Chief Justice

Clerk o e Court
(S

PARTICIPATING: ef Justice Steven R. Jensen, Justices Janine M. Kern,
rk E. Salter, Patricia J. DeVaney and Scott P. Myren,




Gallagher. Sarah

From: SCNotice

Sent: Friday, February 3, 2023 10:00 AM

To: Robert.Nelson@avers.org; James Moore; RVogel@rwwsh.com
Ce Paula Haight; Kirstin Lange; Kristy Thielsen

Subject: #30152, Avera v. Sully County

Attachments: 30152 Amicus Order.pdf



IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

Appeal No. 30152

AVERA ST. MARY'S HOSPITAL,
Appellant,
V.
SULLY COUNTY, SOUTH DAKOTA,

Appellee.

Appeal from the Circurt Court, Sixth Judicial Circut
Sully County, South Dakota

THE HONORABLE CHRISTINA 1. KLINGER
Circuit Court Judge

BRIEF OF AMICUS CURIAE SOUTH DAKOTA ASSOCIATION
OF HEALTHCARE ORGANIZATIONS IN SUPPORT OF APPELLANT

Robert R. Nelson Ryan S. Vogel
Attorney at Law Zach Peterson
212 East 11th Street, Suite 200 Richardson, Wyly, Wise, Sauck
Sioux Falls, SD 57104 & Hieb, LLP
Ph. (605) 322-4621 P.O. Box 1030
Attorney for Appellant Aberdeen, SD 57402-1030
Ph. (605) 225-6310
Attorneys for Appellee

James E. Moore

Justin G. Smith

Christopher A. Dabney

Woods, Fuller, Shultz & Smith P.C.
300 S. Phillips Avenue, Suite 300
P.O. Box 5027

Sioux Falls, SD 57117-5027

Ph. (605) 336-3890

Attorneys for Amicus Curiae SDAHO

Notice of Appeal filed October 26, 2022
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Interest of the Amicus Curiae

The South Dakota Association of Healthcare Organizations is a trade association
whose members include nonprofit hospitals in the State of South Dakota. The
Association serves its members through information, education, and advocacy on a
variety of healthcare-related issues. In this case, the circuit court held that a county does
not have a duty under SDCL chapter 28-13 to extend poor relief to a medically indigent
person who receives emergency hospital services unless a county commissioner consents
before treatment. The Association 18 concerned that affirming the court’s decision would
negatively affect the operations of hospitals across South Dakota by shifting the financial
burden of caring for medically indigent people from the counties to healthcare providers.

In the Association’s view, this appeal presents a broad issue: whether a county
can be held liable for the cost of emergency hospital services rendered to a medically
indigent person without preauthorization from the county. This issue can be decided
based on statutory language imposing on counties a duty to care for medically mdigent
people. The contrary decision in Roane v. Hutchinson County, 167 N.W.2d 168 (S.D.
1918), which the circuit court held it must follow, has already been abrogated by the
Legislature. Alternatively, Roane should be overruled as contrary to state statute, poorly
reasoned, contrary to current federal law, and against public policy. The Association
therefore joins Avera in arguing that the circuit court’s decision should be reversed.

Summary of the Case

This case mvolves a medically indigent person who became ill while living and

working in, but not a resident of, Sully County. At the direction of a medical

professional in Onida, the patient was transported to neighboring Hughes County, where

1050493613} -1-



he underwent emergency surgery and hospitalization at Avera St. Mary’s Hospital in
Pierre. Avera notified Sully County once during the hospitalization and again shortly
after. Also after the hospitalization, the patient and Avera applied to Sully County for
poor relief under SDCL chapter 28-13, which relief the County denied. Avera appealed,
and the circuit court, the Honorable Christina L. Klinger, held that under Roane v.
Hutchinson County, 167 N.W. 168 (S.D. 1918), Sully County had no duty to offer poor
relief because Avera did not apply before treating the medically indigent person, while
the patient was still in Sully County.
Argument

Under SDCL chapter 28-13, counties in South Dakota have a duty to relieve and
support the poor. As previously explained by this Court, this duty is embodied in what
are now SDCL §§ 28-13-1, -37, and -38:

[T]t is made the duty of the county— First, to relieve and support all poor

and indigent persons lawfully settled therein; second, to relieve,

temporarily, poor and indigent persons, not lawfully settled therein, but

who stand in need of aid therein; third, to grant temporary relief to persons

not inhabitants of the county, lying sick or in distress therein, without

friends or money ....
Hamlin Cnty. v. Clark Cnty., 45 N.W. 329, 331 (S.D. 1890) (discussing Dakota Compiled
Laws, Pol. Code §§ 2143, 2152, 2161 (1887)). The poor whe are residents of a county
are entitled to ongoing relief. Dakota Compiled Laws, Pol. Code § 2143. This statute
survives as SDCL § 28-13-1. The poor who are not residents of the county are entitled to
the same relief as a resident but on a temporary basis. Dakota Compiled Laws, Pol. Code
§ 2152. This statute survives as SDCL § 28-13-38. And other nonresidents who are not

necessarily poor but who nevertheless find themselves “lyving sick or in distress™ and

temporarily without money or friends are entitled to “temporary relief as the nature of the

1050493613} -2-



[case] may require.” Dakota Compiled Laws, Pol. Code § 2161. This statute survives as
SDCL. § 28-13-37.

In 1918, while considering an appeal mvolving the predecessor to SDCL § 28-13-
37, this Court held:

[T]he obligation of a county to furnish care and relief for poor and

indigent persons found within such county is purely statutory, and ... there

is no statute law in this state authorizing the payment by the county for

services voluntarily rendered by any one in caring for such poor in the

absence of an express or implied contract made, in the manner provided

by law, with the proper county officers binding and obligating the county

to pay for such services.

Roane, 167 N.W. at 168. Although Roane involved only SDCL § 28-13-37, the Court’s
holding was equally applicable to SDCL §§ 28-13-1 and -38. See Sioux Valley Hosp.
Assnv. Tripp Cnty., 404 N'W.2d 519, 321 (S.D. 1987) (applying Roane to chapter 28-13
generally). Relying on Roane, the circuit court in the present case essentially held that
preauthorization is required for a county to be liable for the cost of emergency hospital
services.

Respectiully, this Court should reverse the circuit court’s decision. The
Legislature abrogated Roane in 19533 by enacting what is now SDCL § 28-13-33. And if
Roane has not already been abrogated, it should be overruled. Roane was wrong to
impose a preauthorization requirement to poor relief under SDCL chapter 28-13,
including SDCL § 28-13-37, the statute on which Avera relies. Roane’s view that
chapter 28-13 merely gives a county sole authority to contract for the care of medically
indigent people is at odds with that chapter’s plain language, which explicitly establishes

a county’s duty to provide poor relief. Roane’s restrictive treatment of the chapter also

conflicts with this Court’s earlier decision in Hamliin County v. Clark County, 45 N.W.
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329 (8.D. 1890), as well as the later decision Bartron Clinic v. Kallemeyn, 245 N.W. 393
(S.D. 1932). Moreover, interpreting SDCL § 28-13-37 as requiring preauthorization for
emergency hospital services is contrary to federal law. In any event, the continued
application of Reane is contrary to public policy.

1. The Legislature already abrogated Roane v. Hutchinson County.

As noted above, Roane held that a county is not liable “for services voluntarily
rendered by any one in caring for [the] poor i the absence of an express or implied
contract made[.]” 167 N.W. at 168. But since Roane, the Legislature has specified that if
someone qualifies for assistance under chapter 28-13, then a county can be held liable for
the cost of emergency hospital services without preauthorization.

Subject to the provisions of this chapter and except as expressly provided,

if a hospital furnishes emergency hospital services to a medically indigent

person, the county where the medically indigent person has established

residency is liable to the hospital for the reimbursement of the

hospitalization. In the case of nonemergency care, the county of residence

is liable only to the extent that the board of county commissioners, in good

faith, approves an application for assistance. If a county provides payment

for nonemergency services, the services shall be approved by the county

before the services are provided. To the extent that the county provides

payment to a hospital, the county has the same remedies for the recovery

of the expense as are provided by chapter 28-14 for the recovery of money

expended for the relief and support of poor and indigent persons.

SDCL § 28-13-33 (emphasis added). When a hospital provides emergency services to a
medically indigent patient, the hospital has up to fifteen days after admitting the patient
to notify a county of the hospitalization. SDCL § 28-13-34.1. The hospital then has up
to one year after discharging the patient to apply on the patient’s behalf to a county for

assistance. SDCL § 28-13-32.4. And a patient that instead applies for assistance on his

or her own has up to two years after being discharged to apply to a county for assistance.

SDCL § 28-13-32.3.

{05049361.3} =i



This Court presumes the Legislature was aware of Roane when enacting SDCIL,
§ 28-13-33, AEG Processing Ctr. No. 38, Inc. v. 5.D. Dep’'t of Revenue & Regul.,
2013 S.D. 75,912, 838 N.W.2d 843, 848, and the Court also presumes the Legislature
intended SDCL § 28-13-33 to be effective, Nelson v. Sch. Bd. of Hill City Sch. Dist.
No. 51-2, 439 N.W.2d 451, 455 (S.D. 1990). Statutes that require notification afier
admission, and an application for relief affer discharge, are clearly incompatible with
Roane s holding that a county must be notified and presented with an application for
relief before treatment. Consequently, the passage of SDCL § 28-13-33 functionally
abrogated Roane.

2i Alternatively, if Reane has not already been abrogated, it should be
overruled.

a. Roane conflicts with the plain language of SDCL § 28-13-37.

Under SDCL § 28-13-37, all counties have a duty to grant relief to nonresidents in
distress. The present version of this statute states:

It shall be the duty of the county commissioners, on complaint made to

them that any person not an inhabitant of their county is lying sick therein

or in distress, without friends or money, so that he 1s likely to suffer, to

examine into the case of such person and grant such temporary relief as

the nature of the case may require.
SDCL § 28-13-37 (emphasis added). As is apparent from the emphasized text, this
statute uses the mandatory word shall to impose explicitly a duty on the county
commissioners to examine any report of a sick or dying nonresident in the county and to
grant appropriate relief. Noticeably absent from this statute 1s any qualification of, or
precondition to, the imposition of this duty. While the commissioners may have

discretion in determining what relief the case requires, they do not have discretion not to

examine a complaint and grant necessary relief.

1050493613} -5-



This Court, as composed in 1918, held a different view of SDCL § 28-13-37s
predecessor. In Roane v. Hutchinson County, twenty-eight men were seriously injured
when the freight train they were riding on top of wrecked in Hutchinson County.

167 N.W. at 168. Because their injuries required “prompt medical and surgical
attention[,]” the men were transported to the hospital in neighboring Yankton County
where they received medical care. /d. The men were “without property and wholly
insolvent” and consequently, unable to pay for their care. 7d. The same day as the
accident, one of the Hutchinson County commissioners was notified of the accident and
informed that the hospital intended to bill Hutchinson County. /d. When later presented
with the claim, the board of county commissioners rejected it. /d. It appears that a trial
court held in favor of the hospital because the County appealed to the South Dakota
Supreme Court. {d

On appeal, the County argued that its duty to provide poor relief was purely
statutory and that

there is no statute law 1n this state authorizing the payment by the county

for services voluntarily rendered by any one in caring for such poor in the

absence of an express or implied contract made, in the manner provided

by law, with the proper county officers binding and obligating the county

to pay for such services.

Id. This Court agreed. The Court confirmed that “[t]here can be no duty resting upon the
county to care for noninhabitant poor unless prescribed by statute[,]” and claimed that
“|t]he only provision of our statute in relation to the care of the poor who are not
inhabitants of the county is found in section 2781, Pol. Code].|” Roane, 167 N.W. at 169

(citing Hamlin Cnty., 45 N.W. 329). Section 2781 stated:

It shall be the duty of the overseers of the poor, on complaint made to
them that any person not an inhabitant of their county is lying sick therein
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or in distress, without friends or money, so that he or she is likely to

suffer, to examine into the case of such person and grant such temporary

relief as the nature of the same may require ...

S.D. Rev. Codes, Pol. Code § 2781 (1903).!

The Roane Court read § 2781 as conferring on the county commissioners sole
“authority”—rather than imposing a dufy—in “making examination and caring for and
granting temporary relief to persons sick or in distress, found in such county, but who are
not then inhabitants thereof].|” 167 N.W. at 169. From this premise, the Court reasoned
that a county’s liability 1s conditioned on the commissioners examining a complaint and
granting relief: ““The liability of the county to pay for services rendered in granting relief
to such sick and distressed persons is dependent upon an examination and granting such
relief by the overseers of the poor.” Jd. From this perspective, the Court observed:
“There does not appear to be any provision in this statute for exceptional urgent cases, or
cases where the public officers failed to act ....” Jd. The Court also observed that
“[t]here 1s no showing that ... notice was given at a time when said injured persons were
in Hutchinson county™ or that “the commissioners of Hutchinson county were ever given
or had any opportunity to make the examination or grant relief[.]” /d. Thus, the Court
concluded: “[T]he county can only be charged by and through the acts of its overseers
amounting to express or implied authorization of the temporary relief.” Id at 170.

The Roane Court’s reasoning is flawed. As noted above, the plain language of

SDCL § 28-13-37 explicitly imposes a mandatory duty to examine a complaint and grant

! The “overseers of the poor” in each county were the county’s commissioners. S.D.
Rev. Codes, Pol. Code § 2761 (1903).
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appropriate relief, while Roane treats the statute as merely granting authority to contract
for the care of a sick nonresident. See Bartron Clinic, 245 N.W. at 395 (characterizing
Roane as holding “that there is no law authorizing a county to pay for services voluntarily
rendered to an indigent person unless such services were rendered pursuant to a contract,
express or implied” (emphasis added)). In essence, Roane made § 2781°s duty
discretionary: if a county has a duty to examine a complaint and grant relief only when it
examines a complaint and grants relief, then it can avoid its “duty” by simply not
examining a complaint or granting relief. See Roane, 167 N.W. at 169 (implying a
county escapes liability “where the public officers fail[] to act™). A diseretionary duty 1s
not a duty at all. And Roane’s additional requirements that a claim for relief must be
made before administering emergency hospital services and while the sick or injured
person is within the county have no basis in § 2781. Roane does not cite § 2781 or quote
any part of it for these propositions; rather, they stem from Roane’s view of § 2781 as
granting sole authority to a county to contract for the future care of a medically indigent
person. Simply put, by imposing temporal and geographic preconditions on the statutory
duty established by § 2781, Roane substantively changed the statute.

Moreover, Roane offers no explanation for why a county cannot perform its duty
to examine a complaint and retroactively authorize appropriate relief. In Roane, for
example, the commissioners could have investigated the claim by observing the crash
site; interviewing the injured, the caregivers, and other witnesses; and reviewing medical
notes and logs presented by the attending doctor in Yankton. And when a person needs
emergency hospital services, the “temporary relief™ required is just that—emergency

medical care from a qualified healthcare provider. Unless the county commissioners
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were themselves such providers, the only relief they could have provided to discharge
their statutory duty under § 2781 would have been to pay the medically indigent person’s
medical expenses, which can be done just as easily—if not more so—after treatment 1s
complete and the full cost thercof is known. So contrary to Roane, the Hutchinson
County commissioners certainly had the opportunity to provide relief in the form of
paving the medical expenses at issue.

This argument applies with even greater force in the present case. The modern
age’s capacity for storing and sharing information—especially visual and audio
recordings—makes the effort required of a county to examine a claim for poor relief
almost trivial. And again, unless one of Sully County’s commissioners were a surgeon
capable of treating a ruptured appendix, the required relief in this case consisted of no
more than paving a medical professional to render emergency medical care.

Roane s holding that SDCL § 28-13-37 merely gives a county sole authority to
contract for the future care of medically indigent nonresidents 1s at odds with that
statute’s plain language, which explicitly establishes a county’s duty to provide poor
relief.

b. Roane conflicts with prior and subsequent cases.

Roane s contract-based view of SDCI, § 28-13-37, that a county essentially
cannot be held liable for emergency care rendered by a third party without the county’s
preauthorization, 1s also inconsistent with the Court’s prior and subsequent view of what
1s now chapter 28-13. While only three of five justices on the Roane Court held that a
“county can only be charged by and through the acts of its overseers amounting to

express or implied authorization™ —i.e., a contract—the Court in Hamlin County had
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already unanimously held that “[t]here are none of the elements of a contract, express or
implied, in a demand for the support or relief of the poor. The liability, if any, originates
solely in the positive provisions of the statute.” 45 N.W. at 331. In other words, a county
has a duty to examine a complaint and grant necessary relief not because it chooses to but
because statute requires it.

Another decision involving Hamlin County offers the other bookend of contrary
authority. In Bartron Clinic v. Kallemeyn, 245 N.W. 393 (S.D. 1932), the sheriff of
Hamlin County arrived at an accident involving a vehicle illegally transporting alcohol
and learned that the mnjured occupants had been transported by passersby to neighboring
Codington County for treatment at the hospital in Watertown. The sheritt took custody
of the men but left them hospitalized for approximately three months. Id. at 394. While
the hospital also provided beds for the guards assigned to the prisoners, the sheriff never
specifically requested or agreed to pay for the hospital’s services. /d. Similar to the
poor-relief statutes, the sheriff was required by statute to provide “nursing when required,
and all necessaries for the comfort and welfare of the prisoners|.]|” /d at 395. When the
hospital presented the bill, the sheriff refused to pay.

On appeal to this Court, the sheriff cited Roane for the proposition that because he
never specifically requested the hospital’s services, there was no contract, express or
implied, and therefore, he could not be held liable. Bartron Clinic, 245 N.W. at 393, A
unanimous Court acknowledged Roane 's holding but refused to apply 1t:

Conceding the rule of such cases, we are unable to see that they are in

point here. The duty to furnish necessary care for the prisoner is placed by

statute upon the sheriff or his deputy. It arises the moment the prisoner is

apprehended and continues until his discharge. If the sheriff is under an
obligation to pay appellant, such obligation need not rest upon contract,
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express or implied. It arises from the fact that the sheriff was under a duty
to furnish necessaries to his prisoner.

Id. Likewise, as discussed above, a county’s obligation to pay a hospital that renders
emergency services to an indigent person need not rest upon contract, express or implied,
either—it has nothing to do with contract, Hamlin Cnty., 45 N.W. at 331—because it too
arises from the fact that the county is under a statutory duty to fumish relief to such
person.

Roane’s view that a county can be held liable only under an express or implied
contract simply cannot be reconciled with the Court’s prior and subsequent decisions
holding that a county’s duty to grant relief to a medically indigent nonresident does not
derive from the actions of county officials but are mandated by statute.

c. Roane is inconsistent with federal legislation.

Federal law enacted after Roane further complicates the matter. Congress enacted
the Emergency Medical Treatment and Labor Act (EMTALA) in 1986. Under
EMTALA, any hospital that participates in Medicare 1s reguired to screen and offer

stabilizing treatment for emergency medical conditions to anyone—not just Medicare

recipients—who presents at an emergency room. 42 U.S.C. § 1395dd. The Centers for
Medicare & Medicaid Services is the largest healthcare payer in the United States, and
most hospitals throughout the nation—including Avera St. Mary’s Hospital —participate
in Medicare. EMTALA requires that when a person presents at a hospital with an
emergency medical condition the hospital is capable of treating, “the hospital must
provide ... within the staff and facilities available at the hospital, for such further medical

examination and such treatment as may be required to stabilize the medical condition|.]”

42 U.S.C. § 1395dd(b)(1)(A). No provision is made for withholding emergency hospital
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services while awaiting preauthorization from a payer. In the present case, it is
undisputed that the medically indigent person presented with a medical emergency that
Avera was capable of treating. Therefore, Roane demanded of Avera what EMTALA
forbids: withholding emergency hospital services until receiving permission from county
commissioners. If Avera had waited in this case, the patient would have been long dead
before receiving a response from the county.

d. Reane is contrary to public policy.

Continuing to apply Roane to require preauthorization of emergency hospital
services undermines the policy underpinning South Dakota’s poor-relief statutes. The
Legislature obviously intended chapter 28-13 to require the counties of this state to offer
relief to those who need it most. As Presiding Judge Whiting observed in his special
concurrence in Roane:

[T]the courts recognize a fact which every humane people should be glad

to proclaim, namely, that there is a moral obligation resting upon society

to care for the needy and helpless in its midst .... That our statute creates

a legal duty upon the county to give aid to a proper party regardless of the

place of his settlement was fully recognized in Hamlin County v. Clark

County. Such statutes, being enacted in the interests of humanity and

mercy, should receive a liberal construction so as to carry into effect their

humane and beneficent objects.

Roane, 167 N.W. at 171 (Whiting, P.J., concurring specially). Yet under Roane, a county
can avoid all liability by simply doing nothing. 7d. at 169 (holding a county is not liable
when it fails to act). Roane disincentivizes a county from taking immediate action to
assist a nonresident sick person, which delay could seriously and negatively affect the
patient’s prognosis. And while nonresidents who qualify for relief under SDCL, § 28-13-

37 would have to delay critical care to await preauthorization that may never come, other

nonresidents of a county (under SDCL § 28-13-38)—and all residents (under SDCL § 28-
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13-1)—would be able to seek necessary emergency hospital services immediately and
then apply for relief after the fact under, e.g., SDCL § 28-13-32.3.
Conclusion

The Association respectfully asks the Court to reverse the circuit court’s decision.
Roane has already been abrogated. Altematively, Roane should be overruled to the
extent that it requires a hospital to obtain preauthorization before rendering emergency
hospital services to a medically indigent nonresident. No such requirement is found in
the plain language of SDCL § 28-13-37. And Roane’s view that a county can be held
liable only under an express or implied contract simply cannot be reconciled with the
Court’s prior and subsequent decisions like Hamlin County v. Clark County or Bartron
Clinic v. Kallemeyn, which hold that a county’s duty to grant relief to a medically
indigent nonresident does not derive from the actions of a county’s commissioners but is
mandated by statute. This approach would also be consistent with EMTALA, which
requires a hospital to stabilize any patient presenting with an emergency medical
condition. And overruling Roane would prevent a county from avoiding liability through

naction.
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PRELIMINARY STATEMENT

In this brief, the Appellant, Avera St. Mary's,
will be referred to as “Avera.” The Appellee, Sully County,
will be referred to as the “County.” Amicus Curiae South
Dakota Association of Healthcare Organizations will be
referred to as “SDAHO.” The Sully County Clerk of Courts’
record will be referred to by the initials “SR” and the
corresponding page numbers. The individual whose medical
expenses are at issue in this appeal will be referred to as
“J.B”

JURISDICTIONAL STATEMENT

This is an appeal from the Circuilt Court’s
September 27, 2022 Order Affirming Decision of Sully County
Board of County Commissioners. (SR 851-8572.) Notice of
Entry was served on September 28, 2022. (SR 863-864.)
Avera served and filed its Notice of Appeal on October 26,
2EEE, (SR 871-872.) This Court may exercise jurisdiction
pursuant to SDCL 15-26A-3(1), because the Circuit Court
entered final judgment affirming the County’s decision.

The County preserved its right to seck review of
the Circuit Court’s Order by filing and serving a Notice of
Feview on November 15, 202Z2. The Notice of BReview is timely
under SDCL 15-26A-22, as it was filed within 20 days after

service of Avera’s Notice of Appeal.
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QUESTICNS PRESENTED

I. WHETHER THE CIRCUIT COURT CORRECTLY AFFIRMED THE
COUNTY’S DECISION TO DENY AVERA’'S APPLICATION.

The Circuit Court determined that, because the
County’s first notice from Avera came well after
J.R. became sick and was heospitalized, J.R. was
not lying sick or in distress in Sully County such
that he was entitled to temporary relief from the
County, and SDCL 28-13-37 is inapplicable.

Roane v. Hutchinson County, 167 N.W.2d 168 (3.D. 1918).

SDEL. 28=13=37.

IT. WHETHER THE CIRCUIT COURT ERRED BY APPLYING A DE NOVO
STANDARD OF REVIEW WHEN CONSIDERING AVERA'S APPEAL,
INSTEAD OF LIMITING THE REVIEW TO WHETHER THE COUNTY

ACTED UNREASONABLY, ARBITRARILY, OR MANIFESTLY ABUSED
ITS DISCRETION.

The Circuit Court reviewed the matter de nove
based on its conclusion that the Sully County
Board of Commissioners acted in a quasi-judicial
fashion in considering the application for
assistance.

Mclaen v, White Twp., 2022 S5.D. 26, 974 N.W.2d 714.

Carmody v. lLake Cnty. Bd. of Comm’rs, 2020 S$.D. 3, 938
N.W.2d 433.

State v, Troyv Twp., 2017 S$.D. 50, 900 N.W.2d 840,

ITT. WHETHER THE CIRCUIT COURT ERRED BY WEIGHING EVIDENCE
AND SUBSTITUTING THE COURT’S OWN JUDGMENT FOR THAT OF
THE COUNTY.

The County voted to deny the application for
assistance because J.R. was neot lying sick or in
distress in Sully County without friends or money,
and because J.R. was Indigent by design under SDCL
28-13-27(6) (d). Instead of reviewing the County’s
decision for abuse of discretion, the Circuit

[
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Court examined the evidence on this subject de
nove and substituted its own judgment.

MclLaen v. White Twp., 2022 $.D. 26, 974 N.W.2d 714.

Carmody v. Lake Cntv. Bd. of Comm’'rs, 2020 S.D. 3, 938
N.W.2d 433,

State v. Trov Twp., 2017 S.D. 50, 900 N.W.Zd 840.

SDCL: 28~13-a7,
SDCL 28-13-27(6) (d) .
STATEMENT OF THE CASE

On March 23, 2015, Avera filed z Notice of Appeal
regarding the County’s decision to deny a County Application
for Assistance (YApplication”) submitted on behalf of “J.R.”
(SE 2.) A hearing on Avera’s appeal was held before the
Circuit Court, the Honorable Christina Klinger, presiding,
on January &, 2021. (SR 202-246). Following the January 6,
2021 hearing, Judge Klinger remanded the matter to the
County to provide the Court with more facts on which the
County based its decision to deny the Application. (SR 247-

248.)1

! The Application was initially denied by the Sully
County Commission pursuant to a letter dated March 3, 2015.
(SR 438.) This letter denied the Application because J.R,.
was not a resident of Sully County. (Id.) The medical
indigent’s establishment of residency is a requirement for a
county to be liable for reimbursement for emergency
hospitalization. See SDCL 28-13-33.
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On December 30, 2021, the County held a regularly
scheduled meeting during which the Application was dis-
cussed. (SR 254-289; SR 584-589.) Avera was given an
opportunity to provide information to the County prior to
the meeting. (SR 433-492.) After receiving and considering
the materials submitted and the statements made at the
meeting, the County again denied the Application. (SR 421-
424; 588.)

On January 14, 2022, Avera filed its Amended
Notice of Appeal from Sully County Board of County Commis-
sloners. (SR 297-298.) The Sully County Auditor furnished
the official transcript of the December 30, 2021 meeting,
which was filed on March 1, Z022. (SR 389-589.) A hearing
on Plaintiff’s Motion for Order Directing Assistance was
initially set for May 2, 2022 and subsequently rescheduled
for August 18, 2022. (SK 590, 633.) Following the August
18, 2022 hearing, Judge Klinger reconvened with counsel on
August 29, 2027, and announced her decision to affirm the
County’s decision. (SR 808-824.)

STATEMENT OF FACTS

This appeal stems from Avera’s pursuit of reim-
bursement for expenses J.R. incurred during a hospitaliza-
tion at Avera St. Mary’s Hospital in Pierre, South Dakota

from August 14, 2014 to August 25, 2014. (SR 33-64.) 1t is
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undisputed that J.E. is not a resident of Sully County.
Nonetheless, Avera contends the County is obligated to
reimburse it for J.R."s hospitalization under SDCL 28-13-37.

J.R. came to Sully County annually on a work Visa.
(SR 434.) Beginning in 2004, J.R. became employed at Sutton
Bay Golf Resort as a seasonal employee, working as a
groundskeeper and maintenance worker from approximately
April 15 to October 15 each vear. (SE 434-435.) While in
the United States working, J.R. lived at an old school house
in Agar, South Dakota, with a number of other individuals,
(Id.)

J.R. was admitted to the emergency room at St.
Mary®s Hospital on August 14, Z014. (SE 226.) He was not

transported there by the Onida Fire Department Ambulance,

which is the only ambulance service in Sully County. (SK
494 .) Father, Avera asserts that J.K. was taken to Lhe
hospital by Lupe Falcon. (SR 637.) Ms. Falcon lived in Agar

across a ball field from the old schoolhouse where J.R.
lived when he was in the area working. (SR 628.) Ms.

r

Falcon characterized J.R. as an “acguaintance,” with whom
she visited and watched TV. (Id.)
While at St. Mary’s, J.R. was treated for Acute

Appendicitis with perforation and necrosis. (SR 434.)

Avera provided notice of J.R."s hospitalization to the
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County on August 27, 2014. (Appellant’s Brief, at 5; SR
33Z.) Avera submitted the Application on October 29, 2014.
(SE 329-330.)

The County consulted with Sarah Petersen, who is
the Codington County Director for Poor Relief and serves on
the review committee for Catastrophic County Poor Relief
Program. (SE 108-109.) Petersen reviewed the Application
relating to J.R., conducted an analysis consistent with SDCL
28-13-322.11, and recommended non-payment. (Id.)

Petersen’s recommendation was based first on the
fact that J.R. did not meet the residency requirement of 28-
13-32.3 and 28-13-32.4. (Id.) &As such, the County has no
liakility for the cost of hospitalization. (Id.)

Petersen’s recommendation was also based upon
J.R.”s failure to purchase health insurance, which Petersen
asserted was available to J.R. through the Affordable Care
Act. (Id.) There was no evidence produced to the County
showing that J.R. was declined major medical insurance by an
insurance company and J.R. did not gualify for any guaran-
tees of major medical insurance availabkle through any legal
or contractual right that was not exercised. Thus, he was
presumed insurable. See SDCL 28-13-27.

Petersen was present via video conference for the

County’s December 30, Z0Z1 meeting, and the County
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gquestioned Petersen regarding her conclusions. (SE 416-
420.) Petersen noted that she updated her computations, and
for a household size of 3 in 2014, the rate that J.R. would
have to pay under the Affordable Care Act was $393/year or
$32/month for a Silver Plan, and $0 for a Bronze Plan. (SR
417; 580.) She explained that, when an individual immigrant
comes to the United States, they are abkle to apply for
Medicaid, and a denial of Medicaid coverage renders the
individual eligible to apply under the Affordable Care Act.
(SR 417.)

After considering the written materials and the
presentations at the December 30, 2021 meeting, the County
denied the Application on two grounds. First, the County
found that J.R. was not 1lving sick or in distress without
friends in Sully County at the time the County was first
notified, and as such, SDCL 28-13-37's requirement that the
County provide temporary relief did not apply. (SR 421-424;
588.) Second, the County found that J.R. was indigent by
design pursuant to SDCL Z8-13-27(6) (d), in that he had the
ability and means to purchase health insurance through the
Affordable Care Act but failed to do so. (Id.)

Avera appealed the County’s decision to Circuit

Court.
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ARGUMENT
A, THE COUNTY CORRECTLY DETERMINED THAT SDCL 28-13-37 DOES
NOT REQUIRE IT TO REIMBURSE AVERA FOR J.R.’S
HOSPITALIZATION.

Considering the facts presented to the County and
the plain language of SDCL 28-13-37, the County properly
denied Avera’s Application. As argued below in Section C.,
the County did not abuse its discretion. But its decision
can be affirmed under any standard of review for two
reasgsons: (1) J.R., & non-resident, was not lying sick or in
distress in Sully County when a complaint was made to the
County; and (2) J.R. was not without friends. When the
Court considers the entirety of SDCL Chapter 28-13 and
considers SDCL 28-13-37's plain language, it will understand
why Avera and SDAHO"s invitations to overrule Roane v.

Hutchinson County, 167 N.W. 168 (s.D. 1918), or judicially

rewrite the law to expand the County’s obligations should be
rejected,
L The Legislature purposefully enacted SDCL 28-

13-37 to impose a different duty on counties

with respect to non-residents.

To accept the position advocated by Avera and
SDAHO would mean that SDCL Chapter 28-13 puts the County in
the exact same position whether it is considering costs of

hospitalization for residents or non-residents. But that is

not how the law is written. It is not the Court’s
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prerogative to rewrite the law. See Martinmaas v. Engelmann,

2000 S.D. €5, 9 49, 612 N.W.2d 600, 611 (quoting Moss v.

Guttormson, 1996 $.D. 76, 9 10, 551 N.W.2d 14, 17) (“The

intent of a statute is determined from what the legislature
said, rather than what the courts think it should have said,
and the court must confine itself to the language used.”).

In St. Paul Ramsey v. Pennington County, 402

N.W.2d 340 (sS.D. 1987), this Court clarified that entitle-
ment to reimbursement is statutory. Y“It is well settled in
South Dakota that, 'the obligation to support poor persons
results not from the common law, but from statutes providing
for their care from public funds.’” Id. at 342 (gquoting

Sioux Valley Hospital Association v. Davison County, 298

N.W.2d 85, 86 (5.D. 1980) (further citations omitted)). “‘No
liability exists for reimbursement for relief furnished
unless there is a statute authorizing the reimbursement or
the relief is furnished pursuant to the request of somesone
having authority to act.’” Id. (Emphasis added.)

Chapter 28-13 creates different responsibilities
for counties, depending upon whether zn indigent person has
established residence. SDCL 28-13-1 begins the chapter with
the statement that “[e]very county shall relieve and support
all poor and indigent persons whe have established residency

therein . . . and who have made application to the county,
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whenever they shall stand in need.” (Emphasis added.) SDCL
28-13-2 then states that “[a] person may establish a resi-
dency in any county so as to oblige such county to relieve
and support him, in case he is poor and stands in need of
relief, as provided in §§% 28-13-3 to 28-13-16.2, inclusive.”
SDCL 28-13-3 states: “Except as otherwise provided in this
chapter, any person, in order to be entitled to assistance,
shall have an established residency in the state, and in the
county where the application is made.” (Emphasis added.) It
also sets forth criteria for the county commission to

evaluate in determining residency. Residency is discussed

in numerous statutes that follow., See $DCL 28-13-5

(children’s residency); SDCL 28-13-8 (continuance of
residency); SDCL 28-13-12 (acceptance of public assistance
does not establish residency); SDCL Z8-13-14 (being a
patient of a health care facility does not establish
residency); SDCL 28-13-16.1 (county’s authority to impose a
waiting period to investigate residency); SDCL 28-13-18
fauditor’s duty to make information available to investigate
residency) .

More to the point of this case, SDCL Z8-13-32.3
requires that a person be medically indigent for a hospital
to recover costs of hospitalization, and specifies that

“[tlhe person or someone acting on behalf of the person

00625859.WPD / 1 10



shall apply to the person’s county of residence for assist-
arnce within two years of the date of the hospital’s dis-
charge of the person.” (Emphasis added.) SDCL Z28-13-32.4
incorporates 3DCL 28-13-32.3 and sets forth the requirements
for the application, which is to be submitted to the county
auditor in the person’s county of residence. SDCL 28-13-33
states, in part: “Subject to the provisions of this chapter
and except as expressly provided, if a hospital furnishes
emergency hospital services to a medically indigent person,
the county where the medically indigent person has
established residency 1is liable to the hospital for the
reimbursement of the hospitalization.” SDCL 28-13-33.
(Emphasis added.)

The language is clear: the responsibility for
reimbursing hospitalization expenses falls on the county
where the medically indigent person has established
residency.

Conversely, SDCL 28-13-37 sets up a different duty
in a different context. It 1is a “distress statute” written
to address a2 person who is “not an inhabitant of [the]
county”:

It shall ke the duty of the county commissioners,
on complaint made to them that any person not an
inhabitant of their county 1s lying sick therein

or in distress, without friends or money, so that
he is likely to suffer, to examine into the case
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of such person and grant such temporary relief as
the nature of the case may regquire.

SDCL 28=-13-27.

This statute creates a duty in a narrow setting,
namely, where a nonresident of a county is in a state of
distress and lacks the ability to get help independently or
through friends. In the case of a person found in a county
in such a state of distress, upon complaint, the county owes
a duty to “examine into the case of such person and grant
such temporary relief as the nature of the case may
require.” 1d. (Emphasis added.)

Contrary to the interpretation advocated by Avera
and SDAHO, the language of SDCL 28-13-37 does not create
county liability for charges associated with a nonresident’s
hospitalization in the same way the County owes for a
medically indigent resident who gualifies under SDCL Chapter
28-13. 1t defies basic tenets of statutory interpretation
to read SDCL 28-13-37 to burden a county with the same
duties for a nonresident such as J.R. as a medically
indigent resident of Sully County.

First, Avera’'s and SDAHO’s interpretation ignores
the plain language of the statute. “'This [Clourt assumes
that statutes mean what they say and that legislators have

said what they meant.”” Farm Bureau Life Ins. Co. v. Dolly,

201¢€ s.D. 28, 9 9, 910 N.W.2d 196, 199-200 (guoting In re
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Petition of Famous Brands, Inc., 347 N.W.Zd B8Z, 8BL (S.D.

1984)). Y*When interpreting a statute, we begin with the
plain language and structure of the statute.’” Id. (quoting

Magellan Pipeline Co. v. S8.D. Dep't of Revenue & Reg., 2013

S.D, 68, 9 9, 837 N.W.2d 402, 404 (gquoting In re Pooled

Advoe. Tr., 2012 3.D. 24, 1 32, 813 N.w.2d 130, 141} .

Unlike SDCL 28-13-33, the plain language of SDCL
28-13-37 does not obligate the County to reimburse
hospitalization expenses. Rather, it requires the County to
examine the situation and grant such temporary relief as the
nature of the case may require. The Legislature’s decision
to use the phrase “temporary relief” cannot be overlooked or
ignored. As this Court noted:

A statute should be construed so that effect is
given to all its provisions, so that no part will
be inoperative or superflucous, void or insignifi-
cant, . . . No clause, sentence or word shall be
construed as superfluous, void or insignificant if
the construction can be found which will give
force to and preserve all the words of the
statute. While every word of a statute must be
presumed to have been used for a purpose, it is
also the case that every word excluded from a
statute must be presumed Lo have been excluded for
a2 purpose.

Wheeler v, Farmers Mut. Ins. Co., 2012 S.D. 83, 9 21, 824

N.W.2d 102, 108-09 (gquoting ZA Norman J. Singer, Sutherland
Statutory Construction & 46.06, 181-92 (6th ed. 2000)).
The Legislature could have written SDCL 28-13-37

to state that the county where any distressed nonresident is
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found “is liakle to the hospital for the reimbursement of
the hospitalization,” as it did in SDCL Z8-13-33. Or, it
could have included a provision in SDCL 28-13-33 to require
the county to reimburse hospitalization expenses for non-
residents found in the county in a state of distress. The
Legislature did neither of these things. It required
“temporary relief,” which should be reasonably interpreted
to mean getting the person the help they need at that parti-
cular time, whether that is transportation to a hospital,
temporary shelter, or whatever the situation calls for. But
the language of SDCL 28-13-37 cannot be stretched to create
a County duty to reimburse a medical provider for hospitali-
zation costs of & nonresident who was taken to the hospital
without the County even knowing about it.

In fact, even in situations where $SDCL 28-13-37
applies (not here), the Legislature made clear that the
county’s decision whether or not to grant the same relief as
it would to its residents is discretionary. See SDCL 28-13-
38 (™ . . .the commissioners thereof may, if the same is
deemed advisable, grant such relief by providing the same
relief as is customary in cases where persons have
gstablished residency in the state and county.”) (Emphasis
added.) Avera argues that the County was reguired to

provide the same relief as is customary in cases where
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persons have established residency. (Appellant’s Brief, at
24.) Avera 1s wrong. The word “may” in a statute is given
a permissive or discretionary meaning. 1t is not obligatory

or mandatory as is the word “shall.” See Person v.

Peterson, 296 N.W.2d 537 ($.D, 198Q0)., If the use of the
word “may” instead of “shall” was not clear enough, the term
"may” is followed by “if the same is deemed advisable.” The
plain language of SDCL Z8-13-37 and SDCL 28-13-38 does not
support a conclusion that the County owed a statutory duty
to pay J.R.’s hospitalization expenses.’

Second, to interpret SDCL 28-13-37 to make the
county liakle for the hospitalization expenses of a non-
resident makes the residency regquirements that pervade the
chapter utterly meaningless. Y[T]lhere is a presumption
against a construction which would render a statute

ineffective or meaningless.” Kapid City Educ. Ass'n v.

Rapid City Sch. Dist., 522 N.W.2d 494, 498 ($.D. 1994)

2 In reality, SDCL 28-13-38 is how the Legislature
authorized counties to pay nonresident hospitalization
expenses 1f it 1s deemed advisable. “Counties are creatures
of statute and have no inherent authority.” Schafer v.
Deuel Cnty. Bd. of Comm'rs, 2006 $.D. 106, 9 15, 725 N.wW.Zd
241, 248, “They have ‘only such powers as are expressly
conferred [] by statute and such as may be reasonably
implied from those expressly granted.’” Id. (quoting State
v. Quinn, 2001 $.D. 25, 9 10, 623 N.W.2Z2d 36, 38) (further
citations omitted). Without SDCL Z8-13-38, a County would
be acting outside its authority by paving costs for
nonresident hospitalization.
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(citing Nelson v. School Bd. of Hill City Sch. Dist., 459

N.W.Zd 451, 455 (5.D. 1990)). Indeed, why would the
Legislature devote so much attention to county residency 1if
all that is necessary for Avera to bill a county for
hospitalization is a pivot to SDCL 28-13-377

Under SDCL Z8-13-37, the Legislature crafted a
narrow duty when a county is confronted with a nonresident
in distress, namely, Lo examine the situation and grant such
temporary relief as the situation requires. For the reasons
that follow, that duty was not triggered in this case.

2. J.R. was not lying sick or in distress in

Sully County, without friends or money, when

a complaint was made to the County.

Although this case turns on statutory interpreta-
tion, there is authority that is directly on point and
supports the County’s position. The predecessor to SDCL 28-
13-37 was analyzed by this Court in Roane. The statute at
issue in Roane stated, “It shall ke the duty of the over-
seers of the poor, on complaint made to them that any person
not an inhabitant of their county is lving sick therein or
in distress, to examine into the case of such person and
grant such temporary relief as the nature of the same may
reguire ™ Id, a8t 183,

In Roane, non-residents were injured while in

Hutchinson County and transported, by someone other than
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Hutchinson County, to a doctor’s office in Yankton County.
After being transported to Yankton County, tThe commissioners
of Hutchinson County were informed of the injured persons.
The doctor who assisted the injured persons submitted a
claim to Hutchinson County for payment of the services
rendered to the non-residents. Hutchinson County denied
payment, and this Court upheld the denial. In affirming,
the Court reasoned:

[Blesides, there is no showing in this case that
the board of overseers of Hutchinson County was
ever notified or failed to render assistance to
the injured persons in question. The allegation of
the complaint is that one of the county commis-
sioners of Hutchinson County was informed that the
accident had occurred and that his county would be
expected to pay the expenses incurred in caring
for said persons. There is no showing that this
notice was given at a time when said injured
persons were in Hutchinson County, or that the
overseers of that county failed to perform their
duties of making examination and granting relief

Also, it will be observed that the said injured
pergsons were actually lying sick and in distress
in Yankton County at the time respondent was
called upon to care for them

We are of the view that, when a poor person is
found to be lying sick and in distress in any
particular county, for the purposes of granting
temporary relief to him under section 2781 of the
statute it is wholly immaterial from whence such
injured person came or in what other county he may
have contracted his sickness, unless possibly it
might be material to ascertain the county of his
legal residence.

Tds 8t 1869
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Similarly, this case includes undisputed facts
that take it outside SDCL Z8-13-37. The County was not
notified until several days after J.R. became sick. J.R.
was actually lying sick in Hughes County when Sully County
officials were notified., He was not transported by Sully
County’s ambulance. (SR 494.) Rather, Avera submitted an
affidavit which confirmed that J.RB. was transported to Avera
St. Mary’s by a woman named Lupe Falcon, a friend who lived
across the gtreet. (SE 628-629.) Ms. Falcon was not J.R.’s
only friend in Sully County. Avera furnished evidence that
J.R. came to the United States annually “with a group of 10
or 12 people,” and the group lived together at an old school
house in Agar, South Dakota. (SR 434.) The suggestion that
J.R. was without friends, which seems to have been accepted
by the Circuit Court (SR 818-819), flatly ignores the
record.

The record before this Court is the same record
that was before the County. It makes clear that J.R. was
not lying sick or in distress in Sully County when the
County was made aware of J.R."s condition. Sully County was
notified several days later. Further, J.R. had friends in
Sully County, and he was transported to the hospital in
Hughes County by a friend., Avera cannot plausibly argue

otherwise; it furnished the evidence.
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3, Avera and SDAHO’s criticisms of Roane are
inconsequential to the outcome of this case.

a. Roane was not legislatively abrogated.

SDAHO claims that SDCL 28-13-33 abrogates Roane.
Reading SDCL 28-13-33 to abrogate Roane or otherwise expand
the county’s duty under SDCL 28-13-37 is to make an apples
to oranges comparison.

SDCL Z8-13-33 is confined to a county’s obligation
to reimburse when a hospital has furnished emergency care to
a county resident: » . . . 1f a hospital furnishes emergency
hospital services to a medically indigent person, the county
where the medically indigent person has established resi-
dency is liable to the hospital for the reimbursement of the
hospitalization.” (Emphasis added.) The county’s duties to
ngneesidents dre discussed inm SECE 28-13-3%. BEHCE 28-13-38
does not change the obligations to nonresidents in any way.

SDAHO goes on to point out that the sections
detailing how a hospital is to seek reimbursement, namely,
SDCL 28-13-34.1, 8DCL 28-13-32.3, and S8SDCL 28-13-32.4, allow
for the claim to be made after hospitalization. Missing
from the discussion is the language from SDCL 28-13-32.3
requiring the application be provided to the person’s county
of residence. Again, the county’s reimbursement duty for

hospitalization expenses is limited to medical indigents who
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are county residents. By enacting SDCL 28-13-33, the
Legislature did not change a county’s limited duty to
provide temporary relief to nonresidents who are found in a
state of distress without friends.

b. Overruling Roane does not change SDCL 28-13-
37 or the result in this case.

Avera and SDAHO are not aggrieved by the Roane
decision; they are aggrieved by the way SDCL 28-13-37 is
written, That is not something the Court can change.
Recognizing that, they make every attempt to distinguish and
discredit Roane. These efforts are unavailing.

Avera spills considerable ink parsing the facts of
Foane and other aged authority it believes undermines Roane.
(Appellant’s Brief, at 8-18.) Differing facts and the Roane
Court’s failure to be persuaded by authority from other
states are inconsequential to the analysis this Court must
perform here. These things do not change the facts of this
case or the language of SDCL 28-13-37. Similarly, SDAHO's
reliance on a sherifffs statutory duty to furnish care for
prisoners hardly advances the discussion on what SDCL 28-13-

37 requires. See Bartron Clinic v. Kallemeyn, 60 S.D. 598,

245 W, W, 393 (1932). The Bartron Court wisely distinguished
Roane, because it involved an entirely different statute.
Arguments that Eoane viclates public policy ignore

that it is the South Dakota Legislature’s role to set public
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policy. Richardson v. Richardson, 2017 S.D. 92, 9 16, 906

N.W.2d 369, 374. The Legislature created the County’'s duty
vis—-a-vis nonresidents in distress. It determined that a
County’s duty is triggered when a complaint is made “that
any person not an inhabitant of their county is lying sick
therein or in distress, without friends or money, s¢ that he
is likely to suffer.” SDAHO argues that the Roane Court
substantively changed the statute by imposing temporal and
geographic preconditions. Not so. The language “is lying
sick therein or in distress” connotes an ongoing situation
in the county calling for action,

Further, both Avera and SDAHO conflate the
obligation to provide “temporary relief” with a statutory
duty to reimburse nonresident hospitalization expenses any
time a nonresident is taken from the county to the hospital
for emergency care. It is Avera and SDAHO who are trying to
substantively change the statute.

Regardless of the Court’s feelings about the
Roane decision, there is no reason to overrule it. Applying
the plain language of SDCL 28-13-37 as it is written to the
facts of this case, it is clear that the statute is
inapplicabkle to J.R. J.R. was not lying sick in Sully
County without friends., Avera and SDAHO ask the Court to

make counties liable for nonresident medical indigents’
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hospitalizations in the same fashion as resident medical
indigents’” hospitalizations. That relief doesn’t come from
this Court overruling Roane; it can only come from the South
Dakota Legislature changing the law.

B. BECAUSE THE COUNTY’S CONSIDERATION OF THE APPLICATION
IS NOT QUASI-JUDICIAL, THE CIRCUIT COURT APPLIED THE
WRONG STANDARD OF REVIEW.

The decision of whether or not to approve or deny
an application under SDCL Chapter 28-13 is an administrative
decision, not a guasi-judicial one. As such, the separation
of powers doctrine requires that the review of the County’s
decision be confined to whether the County abused its
discretion. M“Abuse of discretion review” is limited to
determining whether the administrative board 'has acted
unreasonably, arbitrarily, or has manifestly abused its

discretion[.]'"” Mclaen v. White Twp., 2022 S$.D. 26, g 43,

974 N.W.2d 714, 728 (quoting State v. Troy Twp., 2017 §.D.

50, 9 17, 200 N.W.Zd 840, 848 (gquoting Dunker v. Brown Cnty.

Bd. of Ed., 80 $5.D. 183, 203, 121 N W.Zd 10, 17 (1363))}.

This standard has been applied in numercus recent
decisions of this Court. Beginning in Troy Twp., Tthe Court
clarified that the judiciary's authority to review an
administrative body's decision de novo depends on whether
the action was quasi-judicial or non-quasi-judicial. Id. at

9 24, 900 N.W.2d at 850. In Troy Twp., the Court found that
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“a township’s vacation of & highway is not a guasi-judicial
act.” Id. at 9 ZZ, 900 N.W.2d at 849.
The Court also found that a county’s issuance of a

drainage permit constitutes an administrative act., 1In

Carmody v. Lake Cnty. Bd. of Comm’rs, 2020 $.D. 3, 938

N.W.2d 433, the Court held that “[i]t i1s antithetical to
maintaining the separation of powers to have a circuilt court
decide whether to issue a drainage permit.” Id. at 9 29,
938 N.W.2d at 442. “Beczuse, here, the Board's decision to
grant the drainage permits was not akin to ‘the ordinary
business of courts,’ the circuit court did not err when it
found that the appropriate standard of review was abuse of
discretion[.]” Id.

Most recently, in Mclaen v. White Township, the

Court stated: “The Township's decision in response to the
McLaens' request to install culverts under Township roads
and drain into a Township right-of-way was administrative in
nature.” Id. at 9 42, 974 N.W.2d at 727-28. ™“The decision
did not invelve adjudicating existing rights between
specific individuals, and the Mclaens could not have asked
the circuit court in the first instance to approve their
request.” Id. “Because the Township's decision was one of
policy, the circuit court properly applied the abuse of

discretion standard of review.” Id.
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Similarly, the County’s handling of a reguest for
temporary relief does not involve quasi-judicial decision-
making. The County is not adjudicating a dispute between
parties in this setting. Circuit Courts do not ordinarily
involve themselves in decisions regarding whether indivi-
duals satisfy the requirements for temporary relief.

Rather, that is a function of the executive branch, namely,
the Board of County Commissioners. Decision-making on this
level inveolves administrative decision-making, not the
County serving a role as an adjudicatory body. As such, the
County’s decision regarding Avera’s Application should have
been reviewed only for abuse of discretion.

C. THE CIRCUIT COURT SUBSTITUTED ITS JUDGMENT.

The abuse of discretion standard is narrow.
“"[Tlhus, ‘a court is not to substitute its judgment for that

of an agency.’” Mclaen v. White Twp., 2022 S.D. 26, 9 43,

974 N.w.2d ar 728 (quoting Troy Township, 2017 5.D. 50,

9 33, %00 N.W.2d at 852-53). The County must examine the
relevant data and articulate a satisfactory explanation for
its action including a rational connection between the facts

found and the choice made. See Troy Twp., 2017 S.D. 50,

9 33, 900 N.W.2d at 853 (quoting Motor Vehicle Mfrs. Ass'mn

of U.S8., Ing. v. State Farm Mut. Auto. Ins. Co., 463 U.S.

29, 43 (1%83)). On review, a decision is arbitrary “if the
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[County] has relied on factors which [the Legislature] has
not intended it to consider, entirely failed to consider an
important aspect of the problem, offered an explanation for
its decision that runs counter to the evidence before the
[County], or is so implausible that it could not be ascribed
to a difference in view or the product of . . . expertise.”
Id. (citation omitted). As the party challenging the
County's decision, Avera has the burden of proving that an
abuse of discretion occurred. c¢Laen, 2022 3.D. 26, 1 47,
974 N.W.2d at 728,

The Circuit Court’s review of the County’s
decision failed to honor this standard. In particular, the
Circuit Court reviewed evidence de novo and came to its own
factual conclusions that: (1) it was unclear that J.R. had
any friends, and (2Z2) J.R. was not indigent by design under
SDCL 28-13-27(6) (d) .* (SR 849.) The Circuit Court reached
these conclusions despite evidence before the County that

fully supported the County’s conclusions to the contrary.

a

It should be noted that Avera has repeatedly admitted
that J.R. was not a resident of Sully County. Because J.R.
was not a resident of Sully County, the application for his
hospitalization expenses should have been denied outright
under SDCL 28-13-372.3 and Z8-13-32.4, as more thoroughly
discussed in Section A.1l., supra. Indigence by design is
simply an additional ground that supports denial.
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First, the record is clear that J.R. had friends.
He lived in Agar with a number of other individuals. “J.R.
arrives every summer with a group of 10 or 12 people, who
come to work for the season at Sutton Bay Golf. This group
lived at an old school house in Agar, South Dakota, Sully
County.” (SR 434.) Avera explained to the Circuit Court
that J.R. was transported to the hospital by another friend.
(SE 637.) The County’s conclusion that J.E. had friends was
not counter to evidence. The Circuit Court should not have
simply cast that conclusion aside.

The significance of this error is borne out by the
briefing. Avera and SDAHO largely ignore the “without
friends” language in SDCL 28-13-37. But it is a factor that
our Legislature clearly intended the County to consider.
Again, “[n]o clause, sentence or word shall be construed as
superfluous, void or insignificant if the construction can
be found which will give force to and preserve all the words
of the statute.” Wheeler, 2012 5.D. 83, 9 21, 824 N.W.Z2d at
108-09 (gquoting 2A Norman J. Singer, Sutherland Statutory
Construction § 46.06, 181-92 (6th ed. 2000)). The County
gave consideration to this factor, and it was error for the
Circuit Court to reject the County’s factual finding out-of-

hand.
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Second, the County considered relevant and
probative evidence that J.R. was indigent by design. An
individual is “indigent by design” if he, inter alia, “[hlas
failed to purchase available major medical health insurance
although the individual was insurable and was financially
able, pursuant to § 28-13-32.11, to purchase the insurance.”
SDCL 28-13-27(6) (d). J.R. is presumed insurable because the
record contains no evidence showing “[J.R.] was declined
major medical insurance by an insurance company and [J.R.]
did not gualify for any guarantees of major medical
insurance available through any legal or contractual right
that was not exercised[.]” Id.

The absence of evidence rebutting the presumption
of insurability should end the ingquiry. The County was well
within its discretion to deny the Application based on the
presumption cutlined in SDCL Z&8-13-27(6) (d) that J.R. was
insurabkle and he failed to purchase insurance. The Circuit
Court did not address this presumption in her ruling. (SR
846-850.)

But even if the dearth of evidence to rebut the
presumption in SDCL 2E8-13-27 (6) (d) is overlooked, the
Circuit Court was not permitted to simply cast aside the
County’s findings on this issue and render her own. Avera’s

argument below focused solely on its misconception that J.R.
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could not have enrolled in ACA due to being outside the
enrollment period. Evidence presented to the County showed
Avera was incorrect. Specifically, Sarah Petersen, who is
the Codington County Director for Poor Relief and serves on
the review committee for Catastrophic County Poor Relief
Program (CCPR), was present via video conference for the
County’s December 30, Z0Z1 meeting and explained that J.R.
had the ability to procure coverage Through the ACA for
$32/month for a Silver Plan, and $0 for a Bronze Plan. (SR
416-420; 580.) She alsoc explained that, when an individual
immigrant comes to the United $tates, they are able to apply
for Medicaid, and a denial of Medicaid coverage renders the
individual eligible to apply under the ACA. (SE 417.)

If properly reviewed under an abuse of discretion
standard, the County’s decision should have been affirmed on
all grounds. The information provided to the County
constituted relevant data and provided satisfactory
explanations for the County’s actions. The County did not
abuse its discretion in denying the Application due to J.R.
having friends, within the meaning of SDCL 28-13-37, and
being indigent by design pursuant to SDCL Z8-13-27(6) (d).
The Circuit Court’s refusal to affirm the County on this

basis was error.
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CONCLUSION

The County’s decision should be affirmed for two
distinct reasons. First, under the plain language of SDCL
28-13-37, the County did not have a duty to reimburse Avera
for J.R."s hospitalization. In this regard, the Circuit
Court’s judgment was correct. Second, under the abuse of
discretion review, the County’s decision must be affirmed
because it had a satisfactory explanation for its action
which included a rational connection between the facts found
and the choice made.
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PHELIMINARY STATEMENT

Apypellant, Avers St Mary’s Hospital (Avera} submits this Reply Brief pursuant

to SDCL 15-26A-62.

COUMTY’S JURISDICTIGNATL STATEMENT

This Court iacks jurisdiction to hear the issues noticed for review by County
apecifically denominated as 71, and M1, pags 2 in its Brief. County ermneéusly references
SECL 15-26A-3(1), A sudgment,” as grourds supporting the exercise of this Court’s
jurisdiction. The trial Cowrt below did not enter any judgment m Avera’s favor, or deny
one favorable to County, but simnply signed an Order {CR 851). The only judgroent in the
record was one proposed by Avera and denied by the Couri (CR 862}, County toggles back
and forth in the same paragraph between referencing a judgment and an drder. (County
Brief @ 1).

Only SDCL 15-26A-3(4) applies in this case to allow County to assert jurisdiction
of this Court, and County would be challenged to demonstrate how the trial court’s Order
“... atfecting[ed| a substantial right, ...” of the County given that the Order affirmed
County’s denial decision. If this Court agrees, a substantial portion of County’s Brief (pp.
22-29) may be readily dismissed.

COUNTY’S QUESTIONS PRESENTED

Avera contests part of County’s Brief here. Fir_st, Issue 1., the Circuit Court never .
determined much less stated “.. . SDCL 28-13-37 is inapplicable.” (emphasis added). That
determination or conclusion is nowhere in the record. (CR 254-289, 808-824). Second,

Issues I1. and 1. are essentially the same issue. As discussed infra, Avera submits the de

novo standard of review was proper for county poor relief matters (not involving medical



™y

indgigency), and that the real problem is the Roene v, Hutchinson County, 40 5.D. 257,

67N, 168 (1918) decision. As the sole basis for the Circuit Cowrt affivming the
County’s demal, 1t 15 distieguishable and not controlling nrecadent.

COUNTY’S STATEMENT OF THE CASE

Avera coniests Fn 1 of this section where County states “Jithe medical indigent’s
establishment of residency s a requirement for a County te be Yable for reimbursement for
erergency hospitalization. See SDDCL 28-13-33.” This is a naked legal assertion neither
Supponeé by statutory language or case precedent.

The Statement of this case may be succinctly S1J{nmarizcd i three sentences. J.R.,
g nonresident of Sully County, experienced a life-threatening medical illness requiring
emergency hospitalization not available within County. County has a statutory duty to grant
temporary relief to nonresidents under SDCL 28-13-37, which read in conjunction with
SDCL 28-13-38, may include emergency hospitalization foi nonresidents. County believes
it has no statutory duty to provide hospitalization to a nonresident.

COUNTY’S STATEMENT OF FACTS

Avera contests a number of items stated as facts in County’s Brief. First,
concerning Coﬁnty’s consultﬁnt, Sarah Petersen, County repfesents to this Court that Ms.
Petersen “...is the Codington County Director for Poor Relief...” (emphasis added).
{County Brief @ 6). Depending on what your definition of “is” is, and given the
subsiantial ink spilled by County in discussing this single word in SDCL 28-13-37, it is
noteworthy that Ms. Petersen resigned/was removed from that position effective
November 24, 2020, just 14 days after submitting her Afﬁdavit to County, and 36 days

before the December 30, 2022 County hearing in this matter. {See Codington County



Commuission minutss, November 24, 2020; C2 108-109). Ths fcllowing glaring errers
existed in Ms, Peiersen’s presentailon to the County and County’'s decision which go
unmenticned in ifs brief:

Peterson recornmendsd no County hability for the cost of hospitalization
becauss JR. did not meet the residency requivements of SDCL 28-13-32.3 and
SDCL 22-13-32 4 {despite there being no menticn of residency requirements
uader sither SDCL 28-13-37 or SDCL 28-13-38); and

- Peiersen advised County J.R. was indigent by design due to his faure {c
purchase healih msurance “avatlable to J.R. through the Affordable Care Act” In
determining LR, had the financial ability 1o purchase health fnsurance through the
Patient Protection and Affordable Care Act {ACA) 124 Stat. 112 {May, 2010
Petersen erronsously used: 2021 financial data; omitted a 50% premium
adjustment tor smokers (CR 532, 534, 539), and used a houschold size of one {1)
for JR. versus three (3). (CR 112). Petersen alsc omitted the fact ACA open
enrollment formally closed December 31, 2013, and was not available (o JL.R. to
enroll in mid to late April 2014 when he arrived in County, based upon written
materials she herself provided. (CR 155); and

- County asserts in 1ts Brief that Petersen concluded if J.E. as an individual
immigrant to the United States, had applied for Medicaid and been denied, he
would have been able to apply under the ACA. {County Brief @ 7; CR (@ 417).

No written documentation produced by Petersen confirmed this possibility outside the
formal enrollment period. Finally, without any express evidence in the record, Cdun‘ty
states as a fact that the County determined J.R. was not “without friends in Sully County
at the time the County was first notified...” (County Brief @ 7).

COUNTY'S ARGUMENTS

A, THE COUNTY CORRECTLY DETERMINED THAT SDCL 28-13-
37 BOES NOT REQUIRE IT TQ REIMBURSE AVERA FOR JLRS
EMERGENCY IROSPITALIZATION.

County asserts it correctly determined (the second time (CR 254-289)) that SDCL
28-13-37 did not require it to provide temporary assistance in the nature of emergency

hospitalization to J.R. for two reasons: (1) J.R. was not within Sully County when first
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notified of his illness; and (2) T.R. was not without friends. County 1s wrong, and 1t
knows it 15 wrong. The sstiled record 18 wholly qevoid of any fact in evidence to allow
County to determing J.R. was not without “friends.” J.E. came 1o Cou:aty regularly with
{10 12 other Woﬁ{.ers, which County trigs to elevate to the levei of “friends;” however,
not one of those individuals velunteersd to transport JR. first to the medical clinic in
Omnida, and then immediaiely o the emergeney department of Avera in Pigrre, dus to
1R, s life-threatening illoszss. County also mischaracierizes the indivici_uai who
transported JL.E. to Avera as g “friend” when that individ@ai in her own aftidavil referred
to herself as an “acquaintance,” This “fact shifting” fails miserably. (County Brist @ 18).
County’s other rationale; that they did not receive notice or complaint while J R, was
“Iyving sick or in distress in Sully County,” is an oxymoron, This is not the order of the
language in the siatute. Further, how does Avera provide notice to County before Avera
itself had notice? IF Sully County had an operational hospital within its borders, or even
had contractual agreements with hospitals lying outside County's borders to discharge

County’s legal duty (recogaized in Roane), County might have an argument. But Roane,

n reviewing Sec. 2761, Pot. Code (discussed the commissioners of the several counties
as overseers of the poor, and that they “. . . shall perform all the duties with reference o

the poor, within their respective countics, that may be prescribed by law.” (emphasis

added). Roane (@ 300. What then is County’s response to how it intended to discharge is

legal duty to J.R. in the instant case? There certainly is no duty placed upon Avera by
this statute. County “may not avoid the hability so imposed, by its own failure to appoint
necessary agents or prescribe regulations as to the manner of doing it.” (Avera Brief @)

16-17). County has expressly, if not impliedly, delegated (or defaulted) its statutory legal



duty in this area to hospifals oniside County, and waived eny right or entitlemens to
notice whize the nonresident is within their borders. Couwnly has alse waived this
argurnent in failing to address it (SDCL 15-264-61, and SDCL 15-26A-60(4)).

i. The Legisiatere purposefully sunacted SDCL 28-13-37 to ympose a dilfersnd
duty on covaties with respect t¢ non-residenis.

County is adamant that there is a “different dufy” with respect to nonresidents for
fHability concerning hospital medics! care and treatment. County cltes avthority for
mierpreiing or reading all statutes in consonance with all other existing statutes, and
providing meaning to every term and provision therein. Yet, when it comes o reading
SDCL 28-13-37 and SDCL 28-13-38 together, County fails to make the connection. Both
statutes in their present form trace back to SDC 1939. The other statutes cited by County
asserted to exclude liability for hospitalization for nonresidents (SDCL 28-13-32.3 and
SDCL 28-13-32.4), deal with residents, and were enacted in 1988, well after sections
SDCL 28-13-37 and SDCL 28-13-38. This Court has further held, “{w]hen determining

legislative intent, we must assume that the legislature in enacting a provision has in mind

previously enacted statutes relating to the same subject matter.” (In re Estate of Smith,

401 Nw2d 736, 740 (8D 1987)). County fails to acknowledge that these two statutes
appear well within the body of the statutes that deal with County residents, and that the
very statute holding that residency is required for assistance, SDCL 28-13-3, begins with
the preemptive language, “[e]xcept as otherwise provided in this chapier ...” (similar to
fhe exclusion language which begins SDCL 28-13-33).

A reasonable statutory interpretation is that both SDCE 28-13-37 and SDCL 28-
13-38 fall under the preemptive language “|e[xcept as otherwise provided in this

chaptér,. .. at the beginning of SDCL 28-13-3 (and SDCL 28-13-33). To hold that there



is a residercy recuirernent befors Tounty has a duty or legal Habiiity to a nonresident for
hospitalization under SDCL 28-13-37 and S5CL 28-13-38 is beyend circular in its
rgasoning and nongensical: it reguires reading words into thess statuies which are ol
nresent. Flospitalization 1s not exoressly excluded from “such temporary reliet a3 the
natiare of the case may require.” Roane (@ 304. Moreover, under the clear and
unarabignous language of 5DCL 28-13-38, if County would customeanly grant relief o a
resident for the same emergency hospitalization, the county has a duty io grant such relief
t0 a nonresident as temporary relief,

Avera’s and STIAHO s position does not put County in the same exact silzation
as mandatory liability for emergency hospitalization prowvided to County residents.
{(SDCL 28-13-33). County’s liability concermng residents 18 unlimited, both in the
number of residents covered, and the cost of hospitalization per case. While SDCL 28-
13-37 reads more mandatory than SDCL 28-13-38, County’s liability is not unlimited as
compared to residents, and it is further tempered by the term “temporary relief.” While
County’s definition of what constitutes temporary relief certainly excludes any form of
hosPifalization, emergency or otherwise, the days of avoiding a nonresident with a severe

medical illness or condition by purchasing a $0.48 train ticket as in Cerrg Gordo County

v Boone County, 152 lowa 692 (1911) are long gone. (Avera Brief @12-13). As

highlighted by SDAHO, limiting the definition of what constitutes temporary reliel is
also directly in conflict with Federal law. (Emergency Medical Condiiions and Women in
Labor Act — EMTALA, 42 USC § 1395 dd).

County rafionalizes .‘Fhat the legislature enacted this. section to impose a different

duty on counties - yes, clearly, a duty to nonresidents. County also asserts that it “defies



basic tenants of statutory interprstation o read 28-13-37 to buvden County with the same
duties for nontezidents a2 a medicaily incigent resident.” The duties are not the same as
just discussed. Further, County admits SDCL 28-13-38 is how the legislature authorizad
counties to pay nonresident hogpitalizaticn. (County Brisf Fu?2 @15). But County
inexplicably toggles back to SDCT 28-13-33, and numerous statutes exoressly dealing
with County reasidentz, which are not even applicable to 5 K., a nonresideut,

The legisiature used “temporary relief” in SDCL 28-132-37, and yes, the
legisiaturs imposed a duty different upon County than its duty to medical indigent
residents; 2 DUTY to nonresidents! How is this duty different? f emergency
hespitalization is provided to a medically indigent resident, County is liable to ihe

“hospital; no debate; no question; no discretion. Mandatory under SDCT, 28-13-33. Under
SDCL 28-13-37, County’s duty is still mandatory {see first 5 words)-which County never
acknowledges-but it is first tempered by tying the nonresident to the County. and then
using the langlmge “... and grant such temporary relief as the nature of the case may
require.”

It is abundantly clear from the majority of County’s argument in its Brief, and its
position conflating residency requirements under most sections pf SDCL Ch. 28-13 to

nonresidents' that County would define “temporary relief” as somewhere close to/less

! County asserts Avera’s position that “temporary relief” under SDCL 28-13-37 and
SDCL 28-13-38 can include hospitalization abrogates the residency requirements of all
prior sections in SDCL Ch. 28-13. The distinguishing nature of County’s duties are
discussed supra, and these two statutes clearly deal with non-residents. County’s
conflating residency reguirements into these two statutes renders them meaningless and
corrupts the legislature’s intent that they address County’s duty to nonresidents, the exact
argument asserted by County for Avera’s position that “temporary relief” may include



than zero dellars, and certainly never, ever including any costs for hospitalization. Unless
this Court wholly ignores these {wo statules and case precedent, that 15 an unignable
pesition to defend given the language of SDCL 22-13-37 and SDCT. 28-13-38 and the
facts in this cass.

‘Where does this Court fock to interpret or find & definition of “icmporary relief?”
While Coumnty prﬁvid&s no answer supporied by autherity, there is modifying language in
SDCL 28-13-37, when read 1o conjunction with SDCL 28-13-38, {both statites invoive
nonresicents and temporary relief) which provides guidance.

Under a straightforward, reasonable interpretation n of SICEL 28-13-38, onee
County determines g nenresident is entitled to temporary relief under SDCL 28-13-37,
even though still discretionary under the language of SDCL 28-13-38, if County
customarily would have provided hospitalization to a resident in the same situation, then
this statute dictates County provide the same hospitalization to a nonresident. Read
together, these two statutes may include hospitalization as temporary relief if the nature
of the case requires it, and the county would customarily have provided hospitalization if
the person was a resident. County’s discretion under 28-13-38 must be more than simply
not wanting to pay for J.R.’s hospitalization. County cannot adopt 2 “policy” of never
providing hospitalization to non-residents (when the nature of the case may require)
contrary to their staiutory legal duty from the iegis]ature recognized in Roane. Such

“reasoning” does not survive review under any standard.

hospitalization. County’s conflicting position on this argument cannot b\_f: reconciled (cf.
County Brief @19 vs. @11-12, 19-20 and 21),



cxarnining the fiall statutory language of SIDCL 23-13-37, there is no langnags

S8,

excluding hespitalization from “temporary relief.” (See Roane @304, where the Court
diseusses the medical treatment srovided stating ©. . . it clearly appearg that temporary
reliel was in fact aciually Danished. . ).

A hypothetical smmple further -démonstrates the absurdity of County’s
position. Two individuals, one a resident of Sully County, and one a nonvesidant,
stand sids-by-aide on Onida’s Main Street. A car (or a horse and buggy) carsen
out of eontrol severely injuring both individuals, With no hospital in Sully
Couaty, and commissioners not in session, both individuals are gathered up, and
imnediatsly taken down to Avera for emergency hospital care and treatment,
without contacting any County commissioner. Neither individual has the financial
ability to pay for the hospitalization, and vet County is only liable for one
individual, the County resident? In County’s world, there would be no liability
for hospitalization received by the nonresident under any circumstances, nmplied

by County as their “policy.” (County Brief (@ 23-24).

2. J.R. was not lving sick or in distress in Sully County, withcut friends or
meney, when a complaint was made to the County.

This argument by County was substantially addressed supra (pp. 4-6). Of note,
however, whether intentionally or accidentaily, County_changes the order of the statute’s
language (above) to read “lying sick or in distress 1n Sully County,” when the statute
cxupressty states “lying sick therein or in distress.”
Under SDCIE, 28-13-37, there 15 no express timeframe or deadline for when notice
must be given to the County. The word “therein,” appears only after “lying sick,” and if it

was intended to also modify “in distress,” the legislature would have inserted it afler



ithose words as well, Cerlainly J.R. was still *“in disiress” whils hospitalized, and up o ithe
point just prior to his discharge. Avere notified County at that time, three days prior to
B8 dischérge. {({CR 55-64). Furthes, the ward “is™ alone does not necessanly modify
both clauses appearing therealler. A reasonable inferpretation of the statute weuld be met
it Avera’s notice was made to the County while LR, was “in distress,... likely {o suffer

.. which IR, was, still three days away from being healthy encugh to discharge.
Given no operational hogpital 1nside County’§ berders since 1894 (CR 830-202), and no
confracts with hospitals cutside County’s borders to dischargs County’s legal duties to -
the poor and nonresidents, County’s assertion that Avera was required to give notice
while L.R. was still within County is indefensible. County asserted no plan or procedure
to carry out its duiy differently. Further, Avera’s first knowledge of I.R.’s life-threatening
emergency illness was at the moment he presented to the threshold of its emergency
department, already outside the County’s borders. County’s position would require Avera
(or someone) to transport J.R. back within the County’s borders, give notice to the
commissioners, and then return to the emergency department of Avera, all in severe
jeopardy and risk to JL.R.’s life and well-being. Clearly such was not the intended resuit of
the legislature when SDCL, 28-13-37 and SDCL 28-13-38 were enacted together. When
construing statutes together it is presumed that the legislature did not intend an absurd or

unreasonable result..(US West Communications, Inc. v. Public Utilities Comm’n.; 505

NW2d 115, 122-23 (SD 1993),
The purpose of SDCL 28-13-37 is to provide County notice sufficient “...to
examine into the case of such person and grant such temporary relief as the nature of the

case may require." Avera provided notice to County three days before J.R.’s discharge.
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County certainly could have examinzd into 1.2, case 1o determine whether {o grant such
temporary relief as his case may have required {CR @ 29). J.R.’s hospitalization was still
ongoing, and County admits JR was still “iying sick” when County was notified (County
Brnei (@ 18€). The distance petween Unide and Plerre is nol 3o great that ons or more
commissioners could not have traveled 1o Avera and perscnaily met with J.R. while still
an inpatient. Finally, it is undisputed that J.R. himself, with an interpreter, complsted
County’s specific multipage application for agsistance {CR 36-54). County's right,
authority, or 2bility fo examine wio J.E. s case and gather any information it wanted was
not prejudiced. {County Brief (@ 18).

% Avera and SDATD's eriticisms of Roane are not inconsequential to the
outcomie of this case.

a. Roane was not legistatively abrogated.
Significant authority cited in the Roane decision was legislatively abrogated. The

Roane majority based a measurable part its holding on Hamlin County v. Clark County, 1

S.D. 131, 45 NW 329 (Roane (@ 303). Enactment of SDCL 28-14-2 and 28-14-2.1
respectively in 1939 in 1984 clearly overruled the Hamilton County decision relied upon
by the Roane majority.

instant case for all of the material facts highlighted by Avera (Avera Brief @ 7-10). It
was the controlling authority cited by the trial court in its decision; it is neither
inconseguential, nor irzelevant to the outcome of this case (County Brief @ 9-22).

County's weak response fails to address the material components of Avera’s argument
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indefens:ble from both a procedural and factual stendpoint. Recogrizing that, County
simply ignores Avera's argument as “parsing facts,” gssariing that the language of SDCL
28-13-37 s the mroblem for Avera and not Roane

From a prosedural standpoint, Roave was before thiz Court on appeal by
defendan:, Hutchison County, based upon the lewer court’s Grder overrcling county’s
demurrer io platniills complaint, Procedurally, under a demuvrsr, ths facts allsged ia
plaindiffs complaint are taken 1o be true. {See Black’s Law Dhctionary, West, 1979).

s
i

Plaiitiff alleged, “that en the day of said aceident sne of the commissioners of Hutchison

County wag informen of said accident and that said County would be expected to pay the
expense In care for said injured persons;...” (emphasis added). Roane @ 300. In
reversing the lower court’s order granting plaintiff relief, the Bga_@ court concluded

... there is no showing 1n this case that the board of overseers of Hutchison County was
never notified or failed to fender assistance to the injured persons in question.” Roane (@)
302. The Roane Court glossed over this allegation in plaintiff’s complaint (taken as true)
that notice was provided on the day of said accident, and despite the lack of any averment
by Hutchison County that notice was not provided while the injured persons wers in
Hutchison County, reversed the lower Court’s Order, and remanded the cause for further

procedure in harmony with its decision.” Roane (@) 305. Given the procedural posture, a

2 While even SDAHO s records are scant; an October 24, 1918 Citizen-Republican
newspaper article references a hospital in Tripp, within Hutchinson County, to which the
commissioners may have preferred to direct the injured individuals.

12



more rezsonabls holding might have been reversing and remanding for a Gial on the
merits, or further proceedings to determine the {apparently “missing”} fact in the record.
This reagoning by the Roeane Court was alzo the reatenial fact refied on by the irial
court in the instant case, that County received no notice of JR."s condifion while J.R. was
gtilt within County’s borders. {CR 29). The trial court was not swayed by the physical
and time-space-sequential impossibility of providing any notice to Sully County when J
LR, at death’s door, had already presented to the threshold of Avera’s amergency
department in Plerrs, South Dakota. While the trial court reasened Avera had met the
underlying requircments to receive assistance for . R. uader SDL 28-13-37 and/or
SDCL 28-13-38, the trial court would lock to this Count for guidance in interpreting the
language of those statutes because of Roane. (Avera Brief, Fn 3 @ 23; CR 820-822). The
trial court algo failed %o recognize Roane as distinguishable from the instant case based

upon all of the material facts cited by Avera. (Avera Brief @ 7-10).

b. Overruling Hoane does not chauge SDCL 28-13-37 or the
result in this case.

This argument by County blatantly ignores the concepts of stare decisis,
controlling precedent zmdlrecognition of distinguishable case authority. As the
cornerstone of the trial court's decision, Avera and SDAHO are aggrieved by Roane.
While not necessary to overrule it, although this Court may clearly do so, other options
include moditying its holding, limniting its holding, or simply finding Roane is
distinguishable and not controlling in the instant case based upon the numerous material

facts cited by Avera (Avera’s Brietf @ 7-18; SDCL 15-26A-12).

i



BECAUSE THE {OUNTY'S CONSIDERATION GF THE APPLICATION
S MOT QUASI-FUDICIAL, THE CIRCUIT COURT APPLIED THE
WERONG STANBARD OF REVIEW

i

If this Court rejects Avera’s procedural argument that this issue is not properly
batore this Court due to lack of jurisdiction under SDCL 15-264-22 and SDCL 15-26A-
3(1) asseried by County {discussed supra (@) 1), Avera will addrass the standard of review
argument.

It is weli-settled that in the construction and/or interpretation of statutes, {he more

specific or narrow statute controls over the more gengral. (Melson v, Hill City Sch. Dist.

459 N.W.2d 451). It cannot be disputed that statutes geverning County Commnissioners’
specific duties and obligations concerning medical imdigency, and in many cases,
significant health or life situations, are more specific than general statutes governing
County Commissioners’ authority in vacating highways, granting drainage permits,
installing culverts, or buying road graders. County did not cite a single case from this Court
wherein the judicial/quasi-judicial analysis was applied to legal review of a County
Cemmission decision on medical indigency. I this Court adopts County’s argument that a
higher standard of review is required in these cases, such decision will do violence to
legislative intent, and abrogate at a minimum the following statutes and case authority:

- SDCL 28-13-40 (expressly providing for de novo review);
- © SDCL 7-8-29 (expressty providing for de novo review);’
- Sioux Valley Hosp. Ass’n. v. Jones Co. (309 N.W. 2d 835 (8D 1981); and

3 The potentially higher standards of review in SDCL 28-13-1.4 are not triggered or
substituted for de nove review under SDCL 7-8-29 because County has never asserted
J.R. was not medically indigent (County Brief (@ 7). Further, J.R. was medically indigent
based upon his income falling below 2014 Federal Poverty Guidelines for a household of

3 (when adjusted from County’s initial asseried household of 1).



. Sicux Valley Hosp. Ass™n. v. Lake Co. (533 NLW. 2¢ 151 (8D 1895).

County’s assertion that 2 higher standerd of revisw (shove de nove) applies, flies
in the face of anthority sited by Connty in its hrief concerning statutory construction.
{County Brief @ 12-15). County's obvious intent in noticing this issue for revisw is to
insulaie 1tsell from material {inancial sxposure for any assisiance, espseially
hospitalization, required by nonresidents under SDCL 28-13-37 and SDCL 28-13-38,
County wants to immunize from review 13 “policy” of denying anything mors than
perhaps immediate frst aid o1 fransportation, and i‘heﬁ, ONLY if notice or complaint 1s
mads to them WHILE the nonresident is still within County’s borders; all while failing to
maintain any hospital inside County or coniract with hospitals outside its borders to
discharge its legal duties thercunder. Despite County’s admission “iln reality, SDCL 28-
13-38 is how the Legislature authorized couniies to pay nonresident hospitalization
expenses . .., (County Brief Fn2 (@ 15), County's true intent 18 to have zero financial
exposure or responsibility in this area, .regardless of County’s clear duty and obligation to

nonresidents to be carried out within its borders recognized by Roane.

In determining Avera's claim at the commission level, County set itself up as
judge, jury, and prosecutor when it determined County's asserted right to deny payment
to Avera, which already incurred substantial financial injury to discharge County's
statutory duty and obligation.' That is -quasi-judicial action, and County cannot af‘gue

otherwise.

4 Avera’s actual out of pocket “cost” to provide hospitalization to L.R. was $40,563.33;
much greater than the Medicaid methodology rate of $13,732.91 County could pay and
discharge its statutory duty to J.R. (CR (@ 32). _
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Courty asserts that its denizl decision can be atfirmed under any standard of
review, {County Brief @ 8}, Avera ininally notes this Court has hald guesticns of law

urider appeals vursnant to SDCL Ch 1226 are reviewed 42 sove. Lager v. Menards, Inc.,
5y !

2008 8D 33, 9 22 (citations omitted . tn discussing the abuse of discretion standard,
County asserts that “[tThe County must examine the relevant daia and articulats &
satisfactory explanation for 1ts action inchuding a rational connection betwsen the fact
found and the cheice mada.” (citations omitted) (Connty Brief (@ 243, Unfortunately, this
15 where County’s disconnection oCours.

First, County céntinu@s to conflate a residency requirement into SDCL 28-13-37
and/or SDCL 28-13-38. On the basis of J.R.’s non-residency, County asserts “the
application for his hospitalization expenses should have been denied outright under
SDCL 28-13-32.3 and SDCL 28-13-32.4 (County’s Brief Fn3 (@ 25). These two statutes
do not ever apply to J.K. as a nonresident, and nowhere in the plain language of SDCL
28-13-37 or SDCL 28-13-38 does any residency requirement appear. This “rationale”
alone should be sufficient fo reverse County's denial decision as suspect, but County
crosses the line further.

g THE CIRCUIT COURT SUBSTITUTED ITS JUDGMENT.,

County defegated 100% its review, analysis, and decision in this case to Sarah
Petersen, a consultant who held herself out as Codington County Director for Poor Relief,
a position she was removed/resigned from 36 days before County’s second hearing on
December 30, 2021. (Exhibit A: CR 254-289). Petersen recommended the County deny

Avera's claim because J.R. did not meet the residency requirement of SDCIL 28-13-32.3
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and SDCL 28-13-22 4. Second, Peterzen advised tnaf uncer the ACA J K. could have
secured coverage, (County Brief @7).

Petergen also advised County that “when an individual immigrant comes to the
United Siates, they are able to apply for Medicaid, and a denial of Medicatd coverage
renders the individual eligible to apply under the Affordable Care Act. (CR 417); (County
Brief @) 7). Petersen never presented written documentation confirming ihis assertion,
and never provided ary prernivins availabls for any commefcia? msurance to potentially
cover J.R. .(Exhibi?t G OR.G7 L. 5T0)

The gaping holes in Petersen’s analysis and counsel to County are measurable. In
addition to initially using 2021 (versus 2014} financial data, and calculating J K.’
household as a household of 1 {versus 3), Petersen never addressed that J.R. was not an
immigrant to this Country, but here and gone (repeatediy) on a work visa, effecting J.R.
even being able to apply for Medicaid.®> Moreover, Petersen never addressed the
argument raised by Avera, taken from the written materials Petersen herself supplied to
the County, that the ACA was open for enrcllment oaly from October 1 through
December 31, 2013, and was not available for J.R. to enroll in mid io end April 2014
when he arrived. (CR 575). The ACA premiums quoted by Petersen also failed to account
for a 50% adjustment for smokers. (CR 532, 534, 539). County can put all the window
dressing it wants on its denial decision, but failing to address material facts like J.R.’s

inability to apply for Medicaid when here intermittently on a work visa, and the ACA

’ Five year waiting period required to apply for Medicaid (CR 571 and 599).

17



being closed to emvollment well before 1R, even arrived in Sully County, negaie any

raticnal connection belwesrn the facis in the record and County's demial decision.

LONCILUSION

Avera respectfully requests this Court reverse the frial cowt's decision affirming
County‘s deniéi in this case pursvant to SDCL 15-26A-12, and “assist” Coutity 1n
scharging ifs statuiory duty to SR under SDCL 28-13-37 and SDCL 28-13-38. While
this will not make Avera whole, (FN 4 supra) it will provide some reimbursement for
hospitalization provided by Avera in discharge of County's legal duty.

Respectfully sirhmitted this 3" day of May, 2023.

mﬁaﬁi—j 2.1 &”iéw

Robert B. N 61!3011

Attorney for Appeliant

212 East 11" Street, Suite 200
Sioux Falls, SD 57104

6035) 322-4621

Robert Nelson{@avera.org
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